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PREFACE 

The  Ckxle  of  civil  procedure  was  repealed  by  the  Legislature  of  1920,  and  in  place  of  it  were 
enacted  a  Civil  practice  act,  a  Surrogate's  court  act,  a  Justice  court  act,  a  Court  of  claims  act,  a 
New  York  city  court  act  and  a  Condemnation  law.  Besides  many  sections  of  the  Code,  which 
were  clearly  substantive  law  or  related  to  certain  infrequent  actions  and  proceedings,  were  trans- 
ferred to  various  consolidated  laws.  This  volume  contains  all  of  the  above  with  the  exception 
of  a  few  of  the  consolidated  law  provisions  which  were  considered  purely  substantive,  unimportant 
or  local. 

This  legislation  was  the  result  of  the  work  of  a  Joint  Committee  of  the  Legislature  on  the  Sim- 
plification of  Civil  Practice  and  was  the  culmination  of  efforts  of  various  conmiittees  and  boards 
through  a  long  period  of  years.  The  report  of  the  Conmiittee,  submitted  in  1919,  sets  forth  at 
length  the  history  of  these  efforts  and  in  detail  the  scheme  proposed.  A  paper  by  the  chairman 
of  the  committee,  Senator  J.  Henry  Walters,  a  concise  statement  of  the  work  of  the  committee,  is 
printed  herein  in  lieu  of  the  formal  report  of  the  committee. 

The  committee  also  recommended  Rules  of  civil  practice,  to  take  the  place  of  the  General  rules 
of  practice.  These  were  substantially  adopted  by  a  convention  appointed  for  that  purix)se  and 
will  be  found  with  the  court  rules  in  this  volume. 

The  Manual  of  practice,  here  presented,  is  an  attempt  to  give  in  brief  form  the  new  general 
civil  practice  of  this  state,  following  as  nearly  as  practicable  the  form  of  Parsons'  code  of  civil 
procedure,  which,  in  effect,  it  supersedes.  Like  Parsons'  code  it  includes  other  laws,  general  and 
relating  to  New  York  city,  which  intimately  relate  to  the  general  practice.  For  this  reason  rules 
of  the  principal  courts  are  likewise  given. 

The  Civil  practice  act,  the  Surrogate's  court  act  and  the  Condemnation  law  only  are  annotated 
with  decisions  of  the  courts.  In  case  of  the  other  practice  acts  and  laws  source  notes  will  be 
found  appended  to  each  section.  In  the  case  of  the  former,  the  cases  construing  the  Code  of 
civil  procedure  have  been  appUad  where  they  have  bearing  upon  the  sections  of  the  new  acts. 
It  will  be  found  that  many  cases,  apparently  or  actually  obsolete  imder  the  new  practice,  have 
been  retained.  This  is  done  in  the  belief  that  they  may  be  of  help  in  construing  the  new  practice 
9  ubstituted. 

FRANK  B.  GILBERT, 

AUSTIN  B.  GRIFFIN, 

JOHN  T.  FITZPATRICK. 
September  10, 1921. 
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THE  NEW  PRACTICE  ACTS 

A  paper  Read  by  J.  Kenry  Walters,  formerly  Chairman  of  the  Joint  Legislative  Committee  on  the 
Simplification  of  Civil  Priactice  at  the  annual  Meeting  of  the  New  York  State  Bar  Association^ 
NewYork  City,  January  22, 1921. 

THE  NSW  PRACTICB  ACTS 

Since  the  adoption  of  Uie  present  Code  of  dvil  procedure  nearly  a  half  a  century  ago,  there  has 
been  persistent  demand  for  a  change  in  our  procedural  methods.  There  have  been  committees 
of  the  State  Bar  Association,  legislative  conunittees,  state  boards  and  cqnmuasionB,  and  many 
individuals,  working  from  time  to  time  in  an  effort  to  evolve  a  system  of  civil  practice  which  woula 
have  fewer  objections  than  our  present  system  under  the  Throop  code  as  amended.  It  has  been 
recognized  by  all  who  have  ^ven  attention  to  the  subject  that  a  perfect  practice  cannot  be  at- 
tained under  anv  system  which  mi^ht  be  devised  and  that  no  plan  can  be  offered  which  will  be 
satisfactory  to  au  who  have  to  do  with  practice  in  the  courts.  The  aim  of  all  has  been  to  simplify 
our  practice  but  the  means  of  accomplishing  that  simplification  have  varied  with  the  ideas  of  tnose 
individuals  who  have  devoted  themselves  to  the  work. 

The  cuhnination  of  all  of  this  effort  was  reached  last  winter  (1920)  when  the  legislature  adopted 
and  the  governor  approved  a  number  of  bills  iM*e6ented  by  the  Joint  Legislative  Committee  on 
the  simpufication  of  civil  practice.  By  one  of  the  acts  passed,  chapter  925,  the  present  code  of 
civil  pr(>cedure  is  repealed,  and  a  new  ''Civil  practice  act  and  seveiul  practice  acts  for  particular 
courts  are  substituted. 

The  civil  practice  enactments  of  the  last  session  of  the  legislature  are  the  outgrowth  of  the  work 
b€^;un  by  the  Board  of  Statutory  Consolidation  some  years  ago  and  later  taken  up  by  a  joint  com- 
mittee composed  of  members  of  the  Senate  and  Assembly.  This  Joint  Committee  made  a  through 
and  comprehensive  study  of  the  plan  recommended  by  the  Statutory  Consolidation  Board  and  all 
plsJiB  of  other  associations  and  committees.  It  later  hdd  nutberous  meetings  with  bar  associations 
and  lawyers  in  different  parts  of  the  state.  It  sent  out  thousands  of  circulars^  pamphlets,  question- 
naires and  reports  to  the  judges  and  lawyers  of  the  state.  It  courted  the  widest  study  of  the  sub- 
ject of  practice  revision  and  sought  sug^tions  and  advice  from  every  possible  source.  On  several 
occasions  the  subiect  has  been  before  this  association  for  full  and  free  discussion  at  its  annual  meet- 
injp.  At  intervals  as  the  work  progressed,  the  Joint  Committee  caused  to  be  printed  and  dis- 
tributed detailed  information  as  to  its  ideas  and  plans. 

As  a  result  of  all  of  its  study  and  investigation  of  the  present  practice  system,  the  present  code, 
the  plans  suggested  by  all  committees  and  bojards  of  the  past  years,  and  suggestions  received  from 
individual  members  of  the  bench  and  bar,  the  Joint  Committee  fiiuuly  reached  definite  conclusions 
as  to  the  course  which  idiould  be  i>ursued  in  the  interest  of  justice  generally . 

For  the  purpose  of  this  discussion  a  review  of  all  of  the  plans  advocated  by  others  for  code  sim- 
plification IS  unnecessary.  It  is  sufficient  to  outline  the  plan  recommended  to  the  legislature  by  the 
Joint  Committee  and  to  state  what  actual  changes  have  been  made  by  the  new  enactments  by  a 
comparison  with  the  present  Code  of  civil  procedure.  Bills  carrying  out  the  plans  of  the  Joint 
Committee  were  introduced  in  the  legislature  at  the  session  of  1919,  but  were  not  pressed  for  pa»- 
aage  at  that  time,  the  idea  being  to  afford  plenty  of  time  for  their  examination  by  the  public  before 
fiiwl  action  should  be  sought.  They  were  examined  by  the  bar  during  the  summer  of  1919,  re* 
checked  and  revised  in  mmor  particulars  by  the  Joint  Committee  and  again  introduced  in  the 
le^slature  in  February,  1920,  and  enacted  into  law,  at  that  session.  In  this  connection  it  may  be 
proper  to  state  that  practicallv  all  of  the  information  following  has  already  been  given  to  the  bar 
and  the  public  in  the  report  of  the  Joint  Committee  to  the  l^^^ture  under  date  <h  April  17, 1919, 
many  thousands  of  copies  of  which  report,  consisting  of  1,476  pages,  have  been  widely  distributed. 

Plan  of  Joint  LegisUture  Committee 

The  plan  of  the  Joint  Committee  as  embodied  in  bills  introduced  in  the  legislature  at  the  session 

1920,  all  of  which  bills  became  laws,  was,  briefly,  as  follows: 

^Irst. — ^The  enactment  of  a  separate  Justice  court  act,  a  Surrogate's  court  act,  a  Court  of  claims 

^  and  a  New  York  city  court  act.  Provisions  relating  to  the  practice  in  these  courts  have  not 
n  included  in  the  ''Civil  practice  act."  The  text  of  the  Surrogate's  court  act  is  unchimged  from 
form  in  which  it  was  revised  by  the  commission  of  surrogates  in  1914  and  subsequently  amended. 

e  Justice  court  act  u  now  a  complete  manual  of  the  practice  in  justice  courts. 

leoond.—llie  transfer  to  tJbe  Ccmsolidated  laws  of  certain  provisions  of  the  Code  which  were 
11^  Bi^Mtantive  law  and,  without  inconvenience,  might  be  disassociated  from  general  practice 
visions.    Also  the  transfer  to  appropriate  Consolidated  laws  of  certain  infrequent  actions  and 

ceedmgB  vrhenhy  tJie  bulk  of  the  practice  act  should  be  reduced  without  causmg  inconvenience 

mactice. 

rhifd. — ^The  enactment  of  a  "Civil  practice  act"  containing  such  practice  regulations  as  should 
macted  in  statutory  form. 
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THE  NEW  PRACTICE  ACTS 


Civil  Practice  Act 


The  Committee  proposed  and  the  legislature  enacted  a  new  practice  act  known  as  the  "Civil 
practice  act."  This  new  act,  with  appropriate  rules  of  court,  and  the  special  court  acts,  wiU  take 
the  place  of  the  present  Code  of  civil  procediu-e.  It  was  the  judgment  of  the  Committee  that  its 
plan  of  combining  in  a  single  act  to  be  adopted  by  the  legislature  all  of  the  general  practice  provi- 
sions in  the  course  of  an  ordinar^r  action,  except  sucli  as  should  be  covered  by  rules,  was  preferable 
for  many  reasons  to  any  plan  which  would  require  an  examination  of  a  number  of  other  acts  before 
the  general  practiceprovisions  could  be  discovered.  • 

The  plan  of  the  Committee  involved  the  omission  from  the  proposed  act  of  many  regulations 
<^  procedural  details  some  of  which  should  be  dropped  entirely  and  others  of  which  should  be  cov- 
ered by  court  rules.  In  determining  between  what  should  be  statute  and  what  should  be  court 
rules,  the  general  principle  followed  was  to  include  in  statute,  rights  of  action  and  rights  arising  in 
the  course  of  an  action,  and  to  recommend  for  court  rules,  details  of  practice  and  proc^ure. 

In  order  to  avoid  confusion  between  references  in  couit  decisions^  text-books,  and  elsewhere,  to 
the  new  practice  act  and  to  the  Code  of  civil  procedure,  the  committee  suggested  "Civil  practice 
act"  as  the  title  for  the  new  statute.  The  same  name  was  adopted  by  the  Board  of  Statutory  Con- 
solidated for  its  proposed  practice  act. 

Judicial  Decisions  Retained 

In  drafting  the  sections  of  the  Civil  practice  act^  and  also  all  of  the  practice  acts  of  particular 
courts,  the  language  as  appearing  in  the  corr»spondmg  code  sections  was  retained  in  identical  form 
in  most  cases  and  the  vast  amount  of  judicial  interpretation  now  existing  as  to  code  provisions 
win  apply  with  equal  force  to  the  new  acts. 

Among  some  lawyers  there  seems  to  exist  an  imf ounded  misapprehension  of  confusion  in  practice 
to  follow  the  advent  of  the  Civil  practice  act.  The  present  Code  is  issued  by  law-book  publishers 
annotated  with  sXl  relevant  court  decisions  assembled  in  connection  with  the  proper  sections  to- 
gether with  ade<iuate  source  notes  ahd  tables  of  distribution.  A  like  service  will  be  rendered  in  the 
pubb'shers'  editions  of  the  new  practice  acts.  The  practioner  will  turn  to  the  new  practice  volume 
with  the  same  ease  and  confidence  as  he  now  refers  to  the  Code  and  with  a  minimum  of  inconven- 
ience. 

Arrai^ement  of  Civil  Practice  Act 

One  of  the  great  objections  to  the  present  Code  arises  from  the  arrangement  of  its  provisions,  or 
rath^  from  tne  lack  of  arrai^ement.  The  Code  has  been  the  subject  of  frequent  legislative 
additions  and  often  these  additions  have  been  made  without  apparent  thought  as  to  the  proper 
location  of  the  new  matter.  Furthermore  a  very  large  part  of  the  Code  has  been  removed  in  recent 
years  and  transferred  to  various  Consolidated  laws,  leaving  here  and  there  but  fragments  of  the 
former  body  and  in  some  cases  these  are  quite  unrelated  to  the  preceding  and  following  portions 
of  the  Code.  The  result  is  that  there  is  no  real  working  arrangement  of  the  present  Code  pro- 
visions. 

The  Joint  Committee  arranged  the  provisions  incorporated  in  the  new  act  under  a  logical  as 
well  as  a  convenient  working  arrangement  following  the  orderly  progress  of  an  action  through  the 
various  steps  from  its  inception  to  its  final  conclusion  and  satisfaction.  After  a  brief  acquaintance 
with  the  new  act,  the  simplicity  of  its  arrangement  will  be  found  to  obviate  to  large  extent  even 
resort  to  an  index  of  its  provisions. 

The  Civil  practice  act  consists  of  89  articles  and  1640  sections.  There  are  no  confusing  chapter 
or  title  divisions  of  the  text  but  a  division  merely  into  articles  and  sections. 

The  first  three  articles  deal  with  general  construction  and  definitions,  limitations  of  time  for 
the  commencement  of  civil  actions  and  proceedings,  and  general  jurisdiction  and  powers  of  courts, 
judges  and  referees. 

Following  these  three  introductory  articles  are  grouped  Articles  4-22  embracing  practice  provi- 
sions more  or  less  general  in  their  nature,  under  the  syllabus  heading  "General  practice  provisions.^' 
These  articles,  arranged  in  alphabetical  order  of  subjects,  cover  abatement  and  continuance  of  ac- 
tions; consoliaation  and  severance;  extensions  of  time;  filing  of  papers;  mandates;  mistakes,  defects 
and  irregularities;  motions;  notices  of  pendency;  oaths  of  referees  and  other  officers;  orders;  pay- 
ments into  and  out  of  court;  preferences  among  actions;  publication  of  notices  and  other  papers; 
security  by  bonds  and  undertakings  generally;  service  oi  papers;  stay  of  proceedings  generally; 
stipulations  in  lieu  of  certifications;  tender  and  offer  of  compromise;  and  dismissal  for  want  of  pros- 
ecution. 

Then  come  the  articles  under  "Commencement  of  Action"  covering  venue,  parties,  summons 
appearance,  pleadings,  and  inteipleader.  Articles  under  "  Preparation  for  trial  "  follow  and  thesi 
include  the  taking  of  testimony  by  deposition  and  also  discovenr  and  inspection  provisions.  Arti' 
des  embracing  these  subjects  are  ^ouped  next  and  in  the  order  named:  "Evidence,"  "Trial, 
"Judgpaent."  "Motions for  new  trials^ "  "Appeals,"  "Ebcecutions"  and  "Provisional  remedies. 
Provisions  defining  the  practice  in  particular  actions  and  proceedings  make  up  the  next  twenty-two 
articles,  followed  by  "  C5ost8,  disbursements  and  fees. ' '  The  last  article  contains  saving  and  repeal- 
ing clauses. 

Under  this  allooation  of  related  provisions  it  is  believed  that  there  will  be  not  only  greater  cor 
yenience  in  the  use  of  the  practice  provisions  than  has  been  possible  under  the  present  Code  o. 
oivil  procedure  but  that  the  bringing  together  of  such  related  provisions  will  ol  itself  do  awa} 
with  much  of  the  confusion  in  practice  now  existing. 
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Changes  in  Practice 

The  Civil  practice  act  proposed  b^r  the  Joint  Committee  and  passed  by  the  legislature  contains 
many  changes  in  practice,  all  of  which,  jn  the  judgment  of  the  committee,  will  tend  toward  the 
betterment  of  our  system  of  practice. 

Attention  is  directed  to  some  of  the  changes. 

Joinder  of  Parties 

A  number  of  broad  provisions  upon  this  subject  have  been  included  in  the  new  act.  These  pro- 
vide that  non-joinder  or  misjoinder  of  parties  shall  not  defeat  an  action  or  proceeding;  that  new 
parties  may  be  added  or  substituted  and  parties  mis-joined  may  be  dropped  at  any  time;  that  all 
parties  may  be  joined  as  plaintiffs  or  defendants  in  whom  or  against  whom  any  nght  to  relief  is 
alleged  to  exist,  whether  lointly,  severally  or  in  the  alternative;  that  each  defendant  need  not  be 
int»ested  as  to  all  the  relief  prayed  for;  and  that  where  the  plaintiff  is  in  doubt  as  to  the  person 
from  whom  he  is  entitled  to  rediess,  he  may  join  two  or  more  defendants  with  the  intent  that  the 
question  as  to  which  is  liable  and  to  what  eactent  may  be  determined.  (C.  P.  A.  (§  192,  200,  211- 
213.)    The  provisions  are  modeled  largely  upon  the  English  practice  rules. 

Consolidation  and  Severance 

A  general  section  is  included  in  the  new  practice  providing  that  for  the  purpose  of  expediting 
the  (fetermination  of  controversies,  an  action  mav  be  fevered  and  actions  may  be  consoUdatea 
whenever  it  can  be  done  without  prejudice  to  a  substantial  right.    (C.  P.  A.  (  9o.) 

Demtnren  Abolished 

In  the  Civil  practice  act,  the  demurrer  as  a  separate  pleading  has  been  abolished.  An  objection 
to  a  pleading  in  point  of  law  for  a  i^und  appearing  on  the  face  of  the  pleading  may  be  taken  undo* 
the  proposed  new  praetioe  by  motion.  The  demurrer  has  been  abolished  in  England  and  New 
Jersey. 

Mistakes  and  Defects 

Tlie  new  practice  act  contains  several  new  sections  upon  the  subject  of  mistakes,  defects  and 
irregularities  and  the  supplying  of  omissions.  Justice  is  often  defeated  by  too  strict  adherence  to 
laws  regulating  these  matters.  The  enactment  of  the  broad  provisions  proposed  by  Uie  Committee 
is  a  great  step  towards  the  liberalisation  of  practice  and  wiU  obviate  many  of  the  technicalities  of 
the  existing  practice.  The  sections  have  been  drawn  in  quite  general  language  and  are  intended  to 
meet  techmcal  objections  as  they  may  arise  at  any  stage  of  an  action  or  proceeding,  even  on  appeal. 
(C.PA.  §§  105, 106, 110.) 

A  general  section  providing  that  when  it  shall  appear  in  any  action  or  prooeding  that  the  appro- 
priate remedy  upon  the  facts  pleaded  or  proved  is  different  from  that  asked  for  in  the  pleadings  or 
correspondine  papers,  the  proceedings  may  be  amended,  upon  proper  terms,  and  may  be  continued 
or  determinea  oy  the  court  and  at  the  term  where  then  pending,  or  remitted  to  the  proper  term  to 
be  disposed  of,  in  order  that  the  relief  may  be  finally  granted  wnich  is  appropriate  to  the  facts,  to 
the  same  extent  as  if  the  application  had  been  in  the  wrst  instance  for  the  relief  granted.  (C.  P.  A. 
I  ill.)  A  similar  provision  is  now  found  in  the  Code  but  it  is  api^cable  only  to  mandamus  and 
certiorari  proceedings. 


Conrt  Orders  and  Judges'  Orders 

b  orders  and  judges'  orders  whei 
justices  has  been  abolished  in  the  new  practice.   (C.  P.  A.  §  129.) 

Uniformity  in  Provisional 


The  distinction  between  court  orders  and  judges'  orders  when  in  effect  made  by  supreme  court 

ice.    (C.  P.  "    ^      '  ' 


A  number  of  new  sections  relating  to  orders  of  arrest,  temporary  injunctions  and  warrants  of 

attachment,  are  included  in  the  Civil  practice  act,  makmg  the  practice  in  these  proceedings  as 

uniform  as  possible  so  far  as  relates  to  the  application  for  the  order  or  warrant,  the  proof  on  the 

apphcatbn  or  hearing,  the  granting  of  the  remedy,  the  security  required,  the  recital  of  grounds^  new 

roof  on  a  application  to  vacate,  and  the  granting  of  the  reUef  after  a  counterclaim  hflfl  been  mter- 

oeed.    (C.  P.  A.  H  814-825.) 

In  addition  to  making  the  provisions  more  uniform,  a  number  of  sections  relating  to  the  various 
ovisional  remedies  have  been  clarified  in  language  and  a  nimiber  of  amendments  have  been  made 
existing  practice  in  the  interest  of  simplicity. 

Reversal  by  Appellate  Division  to  Specify  Grounds 

1  new  section  has  been  inserted  (C.  P.  A.  §  620}  requiring  a  decision  of  the  appellate  division  re- 
fsing  a  judgment  or  order  to  state  the  exact  rulmg  of  the  court,  that  is,  whether  or  not  a  reversal 
IS  made  upon  the  facts  or  upon  the  law  or  upon  both  the  law  and  facts  or  that  the  facts  were 
firmed  and^hat  the  reversal  was  upon  the  law  and  also  whether  or  not  the  decision  was  unanimous 
I  fn  an  issue  or  party. 
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J&xt90^n9  9i  Time 

.  A  new  section,  formed  in  broad  terms,  relating  to  extensions  of  time  by  courts  and  judges,  has 
been  included.   (C.P.A.{08.) 

Writs  Abolished 

The  writs  of  mandamus,  prohibition  and  of  certiorari  to  review  the  determination  of  an  inferior 
tribunal,  have  been  abolished  and  the  relief  heretofore  obtained  under  the  provisions  of  the  Code 
will  be  obtained  by  ord^  imder  the  new  practice.  (C.  P.  A.  §{  1283. 1313, 1341.)  In  each  of  these 
cases  under  the  present  practice  an  order  must  be  secured  first  before  ihe  writ  is  allowed  by  the 
court  and  issued  by  the  clerk.  Under  the  new  practice  the  order  wiU  be  granted  and  thereupon 
entered  in  the  county  clerk's  office  and  certified  copies  served,  thereby  doing  away  with  the  neces- 
sity of  a  writ. 

The  writs  of  habeas  corpus  and  certiorari  to  inc^uire  into  the  cause  of  detention  provided  by  sec- 
tions 201&-2066  of  the  Code  have  been  retained  in  view  of  the  provisions  of  section  4,  article  1  of 
the  state  Constitution  which  provides  that  "the  privilege  of  the  writ  of  habeas  corpus  shall  not  be 
suspended  unless  when,  in  cases  of  rebellion  or  invasion,  the  public  safety  may  require  its  suspen- 
sion." It  might  be  constitutional  to  abolish  the  "writ  itself  if  the  ridit  to  the  same  relief  were 
recognized  and  provided  for  by  appropriate  order,  but  such  action  would  undoubtedly  result  in  liti- 
gation. 

The  writ  of  habeas  corpus  to  bring  up  a  person  to  testify  has  been  abolished  in  the  new  practice 
and  an  order  substituted.    (C.  P.  A .  Jj  415-420.) 

The  writ  of  assessment  of  damages  now  covered  by  sections  2103-2119  of  the  Code  of  civil 
procedure,  has  been  omitted  as  unnecessary  and  obsolete. 

911lng  Papers 

Section  824  of  the  Code  now  provides  that  the  summons  and  each  pleading  in  an  action  must  be 
filed  with  the  clerk  by  the  party  in  whose  behalf  it  is  served  within  ten  days  after  service.  This  re- 
quirement is  observed  rarely  at  the  present  time.  The  provision  has  beoi  amended  so  as  to  provide 
for  filing  ''within  five  days  after  notice  from^the  adverse  party  requiring  such  filing  and  upon  fail- 
ure to  comply  with  such  notice,  the  court  or  a  judge,  in  its  or  his  discretion,  mav  order  that  such 
sununons  or  pleading  be  deemed  abandoned  either  abeotutely  or  upon  failure  to  file  within  a  time, 
if  any,  permitted  by  the  order.''  (C.  P.  A.  f  100.)  This  section  as  thus  amended  will  provide  a 
method  of  requiring  the  filing  whenever  it  snail  appear  necessary  or  proper. 

Refereesi  Receivers,  CommissienttrB  and  Appndsers 

Uniform  provisions  have  been  included  in  the  Civil  practice  act  (C.  P.  A.  §§  81,  126)  providing 
for  the  removal  of  a  referee,  receiver,  commissioner  or  appraiser,  the  appointment  of  successors  and 
the  oaths  of  suoh  officers. 

Service  of  Papers 

The  provision  now  contained  in  section  801  of  the  Code,  applicable  to  New  York  city  only,  pro- 
viding that  depoeat  in  a  branch  postr^ffioe.  shall  have  the  same  effect  as  a  deposit  in  the  general 
or  principal  post-office,  has  been  extendea  in  the  new  practice  so  that  it  is  appUcable  generally 
throughout  tne  state.    (0.  P.  A.  (  164.) 

Service  of  Summons  on  Incompetent  Persons 

A  new  provision  is  inserted  in  the  Civil  practice  act  providing  that  where  a  defendant  has  been 
judicially  declared  incompetent  to  manage  his  affairs,  and  a  committee  has  be^i  appointed,  the 
court,  in  its  discretion,  may  make  an  oraer  dispensing  with  delivery  of  the  sunmions  upon  the 
defendant  in  person.    (C.  P.  A.  §  226,  subd.  2.) 

Substituted  Service  of  Summons 

The  provisions  relating  to  substituted  service  of  a  summons  have  been  clarified. 

The  Civil  practice  act  contains  a  new  provision  to  the  effect  that  an  order  for  service  of  a  summons 
by  publication  upon  an  infant  or  incompetent  defendant  may  be  made  where  complete  personal 
service  of  the  summons  cannot  be  made  within  the  state,  after  due  dilifsence,  upon  suoh  infant  or 
incompetent,  whether  a  resident  or  non-resident  of  the  state,  by  delivonng  a  copy  to  the  person  or 
persons  to  whom  a  copy  is  required  to  be  detivered  in  the  case  of  personal  service.  (C.  P.  A.  §  232. 
subd.  4.)  This  provision  has  been  included  in  the  new  practice  to  cover  oases  where  it  is  now  founa 
practically  impossible  to  secure  complete  service  of  a  summons  upon  an  infant  or  inc<»npetent 
under  the  present  Code. 

Service  of  Summons  Where  People  are  Party 

A  new  provision  has  been  uneluded  in  the  Civil  practice  act  stating  that  in  any^case  where  the 
people  of  the  state  are  by  law  a  proper  part^  defendant,  the  summons  shall  be  served  upon  the 
attorney-general,  and  also  the  further  provision  that  the  delivery  of  a  copy  of  the  summons  to  a 
deputy  attorney-general  c^all  be  equivalent  to  personal  service  upon  the  att(»iiey-general.    (C.  P. 
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A.  §  221.)    The  Code  now  contains  several  sections  making  similar  provision  but  in  particular  ac- 
tions only.   The  practice  has  been  made  general. 

Aj^arance  of  Party 

The  provision  of  Code  section  55  to  the  effect  that  if  a  party  has  an  attorney  in  the  action,  he 
cannot  appear  to  act  in  person,  where  an  attorney  may  appear  or  act  either  by  special  provision  of 
law,  or  by  the  course  and  practice  of  the  court,  has  been  changed  to  broaden  the  right  of  a{)pear- 
ance  by  a  party  by  providing  that  a  party  having  an  attorney  may  so  appear  to  act  in  person  in  the 
action  witn  the  consent  of  the  court.    (C.  P.  A.  §  236.) 

Additional  Cottnterdaims 

Code  section  501  specifying  the  cases  in  which  a  counterclaim  can  be  interposed  has  been  changed 
to  permit  the  allowance  of  counterclaims  against  the  plaintiff  and  third  persons.  (C.  P.  A.  {  266.) 
The  new  practice  also  provides  that  where  a  defendant  sets  up  any  counterclaim  which  raises  ques- 
tions between  himself  and  the  plaintiff  along  with  any  other  persons,  he  must  set  forth  the  names  of 
all  persons  who,  if  such  counterclaim  were  to  be  enforced  by  cross  action,  would  be  defendants  to 
sucn  cross  action.  Where  any  such  person  is  not  a  party  to  the  action,  he  shall  be  sunmioned  to 
appear  by  being  served  with  a  copy  of  the  answer  ana  he  thereby  becomes  a  defendant  in  the  action 
as  if  he  had  been  served  with  a  sununons. 

Action  Against  Corporttioa  on  Promissory^Note 

Code  section  1778  now  provides  that  in  an  action  against  a  foreign  or  domestic  corporation  to  re- 
cover damages  for  the  non-payment  of  a  promissory  or  other  evidence  of  debt,  unless  the  defendant 
obtains  and  serves  with  his  answer  or  demurrer  an  order  directing  a  trial  of  tne  issues,  the  plaintiff 
mav  take  judgment  as  on  a  default.  The  provision  is  technical.  In  practically  ev^  such  case 
sucn  ordtf  is  granted  as  a  matter  of  course  upon  proof  no  stron|B;er  than  verification.  The  require- 
ment of  an  order  in  such  cases' has  been  omitted  and  as  a  substitute  it  is  required  that  the  answer 
of  the  corporation  miist  be  verified.    (C.  P.  A.  f  252.) 

Judgments  on  Pleadings  or  Admission  of  Part  of  Cause 

A  broad  general  section  has  been  included  providing  that  judgment  may  be  render^  by  the  court 
in  favor  of  anv  party  or  parties  and  against  any  party  or  parties  at  any  stage  of  an  action  or  appeal 
if^warranted  by  the  pleadings  or  the  admissions  of  a  party  or  parties  and  a  judgment  may  be  ren- 
dered by  the  court  as  part  of  a  cause  of  action  and  the  action  proceed  as  to  the  remaining  issues,  as 
justice  may  require.    (C.  P.  A.  i  476.) 

Effect  of  Judgment  Dismissfaig  Complaint 

• 

The  Code  provides  that  a  final  jud^ent  dismissing  a  complaint  ''either  before  or  after  a  trial^' 
does  not  prevent  a  new  action  unless  it  expressly  declares,  or  it  appears  by  the  judgment  roll,  that 
It  is  rendered  upon  the  merits.  The  Ccxnmittee  adopted  the  suggestion  of  the  board  of  Statutory 
Consolidation  and  various  bar  associations  that  the  rule,  while  remaininf^  the  same  as  to  a  dismissal 
b^ore  the  dose  of  the  plaintiff's  evidence,  should  be  changed  as  to  a  dismissal  at  any  time  there- 
after and  in  such  case  the  dismissal  will  be  deemed  to  be  a  final  determination  .on  the  merits  and 
will  bar  a  new  action  unless  the  court  shall  dismiss  wiUiout  prejudice.  The  new  practice  so  provides. 
(C.  P.  A.  S  482.) 

Dedantory  Judgments 

The  subject  of  ''declaratory  judgments''  is  one  which  has  been  receiving  much  consideration  in 
various  parts  of  the  countiy  in  recent  years.  The  Joint  Committee  carefuQy  examined  the  recom- 
mendations for  a  provision  authorising  the  granting  of  declaratory  judgments  in  this  state  and 
caused  to  be  induded  in  the  new  practice  the  following  section : 

"The  suiH*eme  court  shall  have  power  in  any  action  or  proceeding  to  declare  lights  and 

other  legal  relations  on  revest  lor  such  declaration  whether  or  not  further  relief  is  or  could  be 

claimed,  and  such  declaration  shall  have  the  force  of  a  final  judgment.    Such  provisions  shall 

be  made  by  rules  as  may  be  necessary  and  proper  to  carry  into  effect  the  provisions  of  this 

section."    (C.  P.  A.  §  473.) 

Under  the  rules  adopted  on  the  subject  in  this  state,  the  courts  may  decline  to  pronounce  a  de- 

xaifiirf  iudcpnent  in  their  discretion.   Provision  is  made  for  settlement  of  questions  of  fact  by  a 

ry  and  aisoTor  appeals  in  such  actions  "  as  in  other  causes. '' 

Depositions  of  Parties  and  Witnesses 

le  Civil  practice  act  simplifies  the  procedure  for  obtaining  the  testimony  of  a  party  or  other 
Mm  by  deposition.  The  present  cumbersome^  technical  and  lengthy  aifid[avit  for  obtaining  an 
.er  is  di^paised  with,  together  with  the  order  itself.  The  first  step  und^r  the  new  practice  is  to 
ve  a  notice  of  the  time  and  place  of  the  proposed  examination,  the  name  of  the  witness  and  the 
-ure  of  the  issues.  The  examination  follows  as  a  matter  of  course  unless  the  notice  is  vacated  or 
lified  on  motion  of  the  adverse  party.  The  grounds  upon  which  a  deposition  may  be  obtained 
the  same  as  at  present  except  that  the  party  may  cause  his  own  testimony  to  be  taken  as  a  mat- 
of  ooarse  and  exo^t  also  that  the  deposition  of  a  witness  may  be  so  taken  if  he  lives  more  than 
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one  hundred  miles  from  the  place  of  trial.  Upon  the  hearing  of  the  motion  to  vacate,  the  party 
desiring  the  testimony  may  use  any  affidavit,  informal  or  otherwise,  which  is  sufficient  to  sustain 
his  right,  the  same  as  upon  anv  other  motion  in  an  action.  The  moving  party  may  also  produce 
affidavits.  Either  party  may  suso  refer  to  the  pleadings.  In  any  case  there  is  no  statutory  form  the 
non-compliance  with  which  prevents  the  taking  of  testimony.  A  party  may  proceed  by  obtaining 
an  order  in  the  first  instance  as  under  the  present  practice  in  case  he  so  desires.  (C.  P.  A.  §{  280- 
309.) 

Discovery  and  Inspection 

Two  new  sections  upon  the  subject  of  discovery  and  inspection  have  been  included  in  the  new 
act.  One  of  the  sections  provides  that  a  partv  may  give  notice  at  any  time  to  any  other  party  in 
whose  pleadings  or  affidavits  reference  is  made  to  any  document,  to  produce  sucn  document  for 
inspection  or  to  permit  copies  thereof  to  be  made.  Any  party  not  complying  with  such  notice 
shall  not  afterwards  be  permitted  to  put  such  document  in  evidence  unlesa  he  shall  satisfy  the 
court  that  the  docunient  relates  only  to  his  own  title,  he  being  a  defendant,  or  that  he  had  some 
other  good  and  sufficient  excuse  for  his  non-compliance.    (C.  P.  A.  §  327.) 

The  other  section  provides  that  the  court  mav  make  an  order  on  application  of  any  party  re- 
quiring any  other  part>r  to  state  by  affidavit  whether  any  one  or  more  specific  documents  to  be  spec- 
ified in  the  application  is  or  are  or  has  or  have  been  at  any  time  in  his  possession  or  power  and  if  not 
then  in  his  possession,  when  he  parted  with  the  same  and  what  has  become  thereof.  The  applicar 
tion  must  be  made  on  an  affidavit  stating  the  belief  of  the  deponent  that  the  other  party  has  or  did 
at  some  time  have  the  specifie4  document  or  docimaents  in  his  possession  or  power  and  that  they 
relate  to  the  matter  in  question.    (C.  P.  A.  {  328.) 

Each  of  these  sections  was  taken  from  the  English  practice. 

Bonds  and  Undertakings 

Several  new  sections  relating  to  bonds  and  undertakings  in  actions  and  proceedings  have  been 
included  in  the  Civil  practice  act.  They  relate  to  the  conditions  of  a  bond  or  undertaking  generally; 
the  justification  of  sureties;  greater  protection  for  infants  and  incompetents:  United  States  bonds 
in  lieu  of  cash  bail;  and  seciu-ity  by  domestic  municipal  corporations.  (C.  P.  A.  §§  148,  151,  154, 
157,  571.) 

Leave  to  Appeal  to  the  Court  of  Appeals. 

A  new  provision  has  been  inserted  in  the  Civil  practice  act  which  provides  that  if  the  court  of 
appeals  be  in  recess  during  all  or  a  part  of  the  penod  of  thirty  days  when  an  application  for  leave 
to  appeal  must  be  taken  to  such  court  after  refusal  of  the  appdlate  division  to  grant  such  leave,  the 
application  may  be  made  upon  notice  served  within  such  period  to  be  heard  after  the  expiration 
(£ereof ,  if  noticed  for  a  day  not  latter  than  ten  days  after  the  court  shall  have  reconvened.  (C.  P. 
A.  §  591.) 

Liability  of  Ouardian  Ad  Litem  for  Costs 

A  new  section  provides  that ''  a  guardian  ad  liton  for  an  infant  is  not  liable  for  costs  unless  speci- 
ally charged  therewith  by  the  order  of  the  court. "  thus  placing  the  matter  of  the  responsibility  of  the 
guardian  ad  litem  in  every  case  in  the  hands  of  the  court.    (C.  P.  A.  {  205.) 

Tender  and  Offer 

The  new  practice  retains  provisions  providing  for  the  tender  of  money  after  suit  brought  and  for 
the  payment  into  court  in  case  of  refusal  to  accept  the  tender,  and  providing  also  for  offer  to  com- 
promise. (C.  P.  A.  §§  171-179.)  In  including  the  provisions  as  to  tender  the  practice  is  changed 
m  certain  respects.  At  the  present  time,  when  a  defendant  pays  a  sum  of  money  into  court  as  a 
tender  in  an  action,  it  has  been  held  that ''  the  moneys  belonged  to  the  plaintiff  from  the  moment  of 
their  deposit  by  force  of  their  payment  into  court. "  Taylor  v.  Brooklyn  Elec.  R.  R.  Co.,  119  N.  Y. 
561,  563.  In  case  the  plaintiff  accepts  the  defendant's  tender,  he  can  proceed  with  the  action 
nevertheless.  Resort,  therefore^  to  these  provisions  is  rare.  The  n^  sections  change  the  existing 
rule  that  title  vests  in  the  plaintiff  immediately  upoii  pajnnent  into  court.  Under  the  new  sections, 
if  a  plaintiff  accepts  a  tender  he  will  not  be  permitted  to  continue  the  action  and  if  he  refuses  to  ac- 
cept and  subsequently  fails  to  recover  judgment,  he  will  not  be  entitled  to  take  out  of  court  the 
mones^s  paid  in  by  defendant  as  a  tender  l^ut  if  he  recovers  judgment,  the  sum  paid  into  court  shall 
apply  on  the  judgment  and  the  surplus,  if  any,  will  be  refunded  to  the  defendant.  The  rule  as  to 
tender  has  been  extended  by  permitting  a  pkontiff  to  make  a  tender  to  defendant  after  a  coimter- 
claim  has  been  interposed  in  like  manner  and  with  like  effect  as  a  tender  by  a  defendant.  Tliesc 
two  changes  are  set  forth  in  language  similar  to  the  provisions  now  contained  in  the  New  Jersey 
practice. 

Committee's  Suggestions  as  to  Court  Rules 

The  Committee  in  preparing  its  proposed  Civil  practice  act  and  other  bills  containing  material 
to  be  retained  in  the  form  of  statute  eliminated  many  of  the  presenr  Code  provisions.  The  greater 
portion  of  such  provisions  were  restated  as  tentatively  suggested  rules  of  court.  With  these  were 
mcluded  the  present  General  rules  of  practice.  In  some  instances  the  original  text  was  re-written 
but  in  most  cases  the  provisions  were  left  substantially  unchanged,  the  Committee  believing  that  it 
would  be  better  to  have  the  text  in  practically  its  original  form  before  the  body  charged  with  the 
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wozk  of  revising  the  rules.    The  matter  to  be  placed  in  rules  covered,  details  of  practice  and  pro- 
cedure which  should  be  eliminated  from  the  statutes. 

Since  the  .enactment  of  the  Civil  practice  act  and  other  bills  proposed  by  the  Joint  Legislative 
Conmiittee  a  convention  of  judges  and  lawyers  of  the  state  has  been  held  pursuant  to  statute 
and  this  convention  has  formulated  and  adopted  a  set  of  Rules  of  civil  practice,  to  supplement  the 
Civil  practice  act. 

Amendments  Proposed  in  1981 

Various  coamaitteeB  of  this  association  and  of  other  bar  associations  have  been  engaged  in 
studying  the  new  practice  acts  since  the  adjournment  of  the  last  legislature.  The  recent  convention 
to  formulate  rules  of  practice  also  considered  the  practice  acts  with  a  view  to  suggesting  amend- 
lAents.  A  nimiber  of  amendments  will  be  proposed  during  the  present  session  of  the  legislature 
and  such  as  make  for  improvement  should  be  adopted. 

The  Joint  Legislative  Oommittee  has  caused  to  be  introduced  in  the  legislature  bills  which  carry 
into  the  new  acts  the  amendments  to  Code  sections  made  at  the  1920  session. 

Another  of  the  Committee's  bills  now  pending.amends  the  new  Arbitration  law,  enacted  as  chap- 
ter 275  of  the  Laws  of  1920,  to  make  sucn  changes  as  become  necessary  b^  reason  of  the  new  prac- 
tice enactments,  and  a  further  bill  amends  the  Civil  practice  act  to  bring  harmony  between  its 
provisions  and  tnose  of  tiie  Arbitration  law. 

Postponement  of  Time  to  Take  Effect 

The  Joint  Committee  has  suggested  in  a  bill  now  before  the  legislature  that  the  time  when  the 
new  practice  acts  shall  take  effect  be  changed  from  April  15th  next  to  October  1, 1921.  This  post- 
pononent  is  necessary  for  several  reasons.  One  veiy  practical  reason  is  that  there  has  been  unusual 
delay  in  the  publication  of  the  official  edition  of  the  session  laws  of  1920  on  the  part  of  the  state 
printer  and  tnere  are  no  completely  annotated  editions  of  the  new  acts  yet  iesu^  by  publishers. 
The  profession  has  not  yet  been  sufficiently  furnished  with  the  necessary  working  tools  properly 
to  undertake  practice  under  the  new  provisions.  The  postponement  of  their  going  into  effect  until 
Octobo*  first  seems  only  reasonable  and  proper  under  all  the  circumstances.  ^ 

Official  Index  in  Preparation 

At  the  extraordinary  session  of  the  legislature  in  September  last  provision  was  made  for  the 
preparation  of  an  official  index  of  the  new  Civil  practice  act,  the  other  court  acts  and  the  practice 
provisions  contained  in  the  Consolidated  laws.  The  task  of  preparing  this  index  is  now  under  way. 
when  completed,  the  bar  will  have  the  advantage  of  a  complete  and  comprehensive  subject  and 
section  index  of  all  civil  practice  provisions.  Complete  tables  will  be  f urnisned  showing  the  source 
of  all  provisions  of  the  new  practice  acts  as  well  as  tne  distribution  6f  all  sections  of  the  Code. 

Stmiintiy 

The  new  Civil  practice  act  passed  at  the  last  session  of  the  legisUtiu'e,  in  the  judgment  of  the 
Joint  Legislative  Committee  which  prepared  it  and  recommended  its  enactment,  mar^  a  long  step 
step  in  advance  in  the  betterment  of  civil  practice  in  the  courts  of  New  York.  Since  its  introduction 
in  the  legislature,  thousands  of  copies  of  the  act  in  bill  form  and  otherwise  have  been  distributed. 
Many  who,  before  the  passage  of  the  act,  favored  the  very  radical  plans  previously  proposed  now 
favor  the  act  which  the  le^slatiire  passed. 

The  Committee's  plan  is  based  to  a  great  extent  on  the  principles  which  have  governed  the  re(p- 
iation  of  ]H«ctioe  in  our  courts  since  the  Revised  statutes  of  1828.  It  differs  from  all  past  practice 
codes  in  uiat  from  it  have  been  eliminated  many  details  of  practice  and  procediu*e  which  formerly 
have  been  included  in  statute  form.  Such  details  have  been  considered  as  details  which  should  be 
regulated  by  court  rules.  It  differs  in  even  a  greater  degree  in  that  it  introduces  a  number  of  provi- 
sions which  will  lend  greater  elasticity  to  our  practice,  but  at  the  same  time  it  furnishes  definite 
language  to  mark  the  course  of  an  action  in  the  courts,  it  furnishes  some  real  chart  of  a  litigant's 
rights,  so  that  upon  his  getting  into  court  he  and  his  attorney  will  be  informed  of  certain  rules 
upon  which  they  surely  can  rely. 

There  is  a  vast  difference  between  the  acts  passed  last  winter  and  the  act  proposed  by  the  Board 
of  Statutory  Consolidation.  The  Board's  proposed  practice  act,  as  last  presented,  consisted  of  but 
forty-one  sections.  All  other  provisions  intended  to  be  retained  in  the  form  of  statute  were  trans- 
ferred to  other  acts  or  Consolidated  laws  and  provisions  which  were  not  to  be  statute  were  to  be 
■dated  entirriv  bv  court  rules.  This  plan,  in  the  form  presented,  was  rejected  by  the  Joint 
nmittee,  b^r  the  legislature  and  by  the  bar  generally  and  for  many  reasons.  It  involved  too 
it  a  scattenng  of  the  statutory  provisions,  it  transferred  to  rules  many  provisions  which  in  the 
berate  judgment  of  those  who  studied  it  should  be  retained  in  a  practice  act  and  it  left  the 
;tice  geoierally  in  too  indefinite  and  uncertain  a  condition  to  meet  the  needs  of  practice  in  a 
^  sudb  as  out  own. 

be  bar  of  the  state  generally  should  have  no  hesitancy  in  accepting  the  Civil  practice  act  en- 
d  last  winter.  A  short  trial  in  actual  use  in  practice  will  show  it  to  be  much  more  convenient 
1  the  present  involved  Code  of  civil  procedure  and  surely  it  will  bring  about  a  marked  im- 
rement  in  practice. 

sw  York  state,  with  the  completion  of  all  of  this  study  and  work  upon  its  court  practice  methods 
have  a  practice  system  which  will  undoubtedly  stand  for  many  years  with  but  little  need  of 
erial  chance.  Natmnally  there  will  be  amendments.  The  only  way  in  which  the  growth  of  ideas 
be  eairied  into  our  practice,  whether  in  statute  or  court  rules,  is  by  amendment.    But  bar 
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asgociatioiis  and  the  bar  goierally  should  take  a  greater  mtereet,  aow  that  they  have  this  new  prao* 
tice  act,  of  seeing  to  it  that  only  such  atnendmeiits  are  suggested  to  the  lei^islature  aiid  the  courts, 
and  only  sudi  amendments  are  adopted  and  approved  by  tne  legislature  and  the  governor  and  the 
oourts,  as  actually  are  necessary  to  supply  d^ciencies  in  or  add  unquestioned  improvements  to  our 
practice  system. 

There  should  be  no  sentiment  among  thinking  members  of  the  bar  of  the  state  iavoring  the  re- 
peal of  the  practice  enactments  of  1920.  Such  a  course  would  mean  the  throwing  away  of  all  of 
the  diligent  %nd  painstaking  efforts  which  have  beoi  expended  b^  boards  and  comnrissions  repre- 
senting the  state,  by  this  and  other  bar  associations,  and  oy  individual  lawyers  and  judges  without 
number,  the  result  of  all  of  which  was  carried  into  cxfect  by  the  last  legislature  and  the  recent  con- 
vention of  judges  and  lawyers.  It  would  mean  undoubtedly  that  the  matter  of  improvem^t  in 
our  civil  practice  would  be  set  back  for  another  ten  or  twenty  years  and  it  is  inconceivable  that  the 
bar  of  New  York  state,  upon  mature  reflection,  will  favor  sudi  a  course. 
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TABLE  SHOWING  DISTRffiUTION  OF  SECTIONS 
OF  CODE  OF  CIVIL  PROCEDURE 

iffoie. — ^Thia  table  ahowB  diqpoaitioa  of  tlw  aeotioiis  of  the  Gode  of  dvil  prooedora  m  it  existed  Jan.  1.  1920.  A*  the 
entire  Code  was  repealed  by  the  Civil  praotioe  act,  it  must  be  assumed  that  it  was  the  intention  of  the  joint  le^ative 
eommittee  to  repeal  outni^t  sections  whioh  do  not  appear  in  this  table.  The  several  praetice  acts  are  abbreviated  as 
foUowB  in  this  table  and  in  the  notes  found  throughout  this  volume:  CivU  Praotioe  Aot.  O.  P.  A.;  Sunogate's  Oourt  Aet, 
Burr.  Ct.  A.;  Justioe  Court  Aot,  J.  Ct  A.;  Court  of  Chums  Aot,  Ct.  CI.  A.;  New  York  City  Court  Aot,  N.  Y.  C.  Gt.  A. 
A  table  diowing  speeifio  repeals  of  the  seotions  oi  the  Code  of  dvil  prooedure  follows  this  table.) 

CODE  CIV.  PROC. 
Section. 

1  C.  P.  A.,  §  62|  Ist  senteiuse. 

4  C.  P.  A.,  1 62,  2d  sentence. 

7  C.  P.  A..  §  63. 

24,  except  last  sentence  (omitted) Rules  oi  civil  practice,  13 

26 C.  P.  A.,  I  78. 

37,  1st  sentence C.  P.  A.,  j  437,  subd.  1. 

37,  last  sentence,  transferred  to  rules  of  civil  practice,  159; 

44,  except  as  far  as  relating  to  criminal  proceedings C.  P.  A.,  §  92. 

44,  as  far  as  relating  to  criminal  proceedings,  (Tr.  by  L.  1920, 

ch.  920) Gode  crim.  proc.,  §  lOe. 

45,  as  far  as  relating  to  dvil  actions G.  P.  A.,  §  436. 

45,  as  far  as  relating  to  criminal  proceedings,  (Tr.  by  L. 

1920,  ch.  920) Gode  crim.  proc,  {  lOf. 

62  G.  P.  A.,  §  93. 

55  G.  P.  A.,  §  236. 

60  Rules  of  civil  practice,  Ist  para- 
graph, subds.  1-3,  subd.  5  in 
part,  subd.  4,  Ist  sentence  and 
last  two  sentences. 

65,  except  last  sentence  (omitted  as  too  drastic) G.  P.  A.,  §  240. 

101   G.  p.  A.,  §  102,  subd.  3. 

102  G.  P.  A.,  §  102,  subds.  2,  4. 

103  G.  P.  A.,  §  102,  subd.  6. 

108 G.  P.  A.,  §  103. 

109  G.  P.  A.,  §  104. 

110  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  S  24. 

111  (Tr.  by  L.  1920,  ch.  924) Civil  rights  1.,  §  72. 

118  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  23. 

118,  see  note Givil  rights  1.,  §  22,  as  am.  by  L. 

1920,  ch.  924. 

x^f ,  xsv  parii ••... \j,  X .  ^x.,  9  *  Ov,  suoci.  ^. 

127,  except  as  to  issue  of  new  execution G.  P.  A.,  §  832. 

131   G.  P.  A.,  §  166. 

132  G.  P.  A.,  §  165. 

133  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  22,  except  last  sentence 

134  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  22,  last  sentence. 

138  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  363. 

*C9  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  367. 

tt)  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  368. 

U  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  369. 

VI  (Tr.  by  L.  1920.  ch.  933) Prison  1.,  §  369a. 

9  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  362. 

0  (Tr.  by  L.  1920.  ch.  933) Prison  1.,  §  364. 

1  (Tr.  by  L.  1920,  ch.  933) Prison  I.,  §  365,  Ist  sentence. 

2  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  365,  except  Ist  sentence 

3  (Tr.  byL.  1920,  ch.  933) Prison  1.,  §  366, 1st  sentence. 

4  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  366,  except  1st  sentence. 

6  (Tr.  by  L,  1920,  ch.  933) Prison  1.,  §  369b. 

3  (Tr.  by  L.  1920,  ch-  920) (Dode  crim.  proc.,  §  312a. 

7  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  %  361. 

%  (Tr.  by  L.  1920,  oh.  933) Prison  1.,  5  369c. 
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Section. 

160  (Tr.  by  L.  1920,  ch.  933) Priaon  L,  i  369f. 

161  (Tr.  by  L.  1920,  ch.  933) Priaon  L,  {  369g. 

162  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  369h,  Ist  paragraph. 

163  (Tr.  by  L.  1920,  ch.  933) Priwn  1, 1 360h,  2d  pan^rMi. 

164  (Tr.  by  L.  1920,  fch.  933) Ttiaaa  1.,  fSeW. 

165  (Tr.  by  L.  1920,  ch.  933) Priaon  1.,  1 369i. 

166  (Tr.  by  L.  1920,  ch.  983) Priaon  l,  (  369k,  1st  sentence. 

L67  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  369k,   except   lat   aen- 

tenoe. 

168  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  J  3091. 

L69  (Tr.  by  L.  1920,  ch.  933) Priaon  L,  {  369m. 

170  (Tr.  by  L.  1920,  ch.  933) Priaon  L,  }  3e9n. 

[71  (Tr.  by  L.  1920,  ch.  933) Prison  L,  §  369e. 

[72  (Tr.  by  L.  1920,  ch.  921) County  1.,  §  196. 

[73  (Tr.  by  L.  1920,  ch.  921) County  1.,  §  197. 

[74  (Tr.  by  L.  1920,  ch.  921) County  1.,  §  198. 

[75  (Tr.  by  L.  1920,  ch.  921) County  1.,  f  199. 

[76  (Tr.  by  L.  1920,  ch.  921) . County  1.,  §  199a. 

77  (Tr.  by  L.  1920,  ch.  921) County  1.,  §  199b. 

[78  (Tr.  by  L.  1920,  ch.  921) County  1.,  §  199c. 

[79  (Tr.  by  L.  1920,  ch.  921) County  1.,  {  199d. 

L80  (Tr.  by  L.  1920,  ch.  921) County  1.,  §  199e. 

L81  (Tr.  by  L.  1920,  ch.  921) County  1.,  f  199f. 

[81a  (Tr.  by  L.  1920,  ch.  921) County  1.,  §  154. 

[90  C.  P.  A.,  §  588. 

[91   C.  P.  A.,  §  589,  except  last  part 

of  suod.  3. 
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217  C.  P.  A.,  i  64. 

218  C.  P.  A.,  §  189. 

220,  repealed,  see  note C.  P.  A.,  §  62. 

229  C.  P.  A.,  §  143. 

231   C.  P.  A.,  §  618. 

235  C.  P.  A.,  §  65. 

239  C.  P.  A.,  §  438,  in  part. 

241   ... C.  P.  A.,  §  77. 

263,  except  4th  and  5th  aentences  from  end Ct.  CI.  A.,  |  2. 

263,  4th  and  5th  sentences  from  end Ct.  CI.  A.,  §  4. 

264,  except  5th-10th  sentences Ct.  CI.  A.,  §  12. 

264,  5th  sentence Ct.  CI,  A.,  I  26. 

264,  6th  sentence Ct.  CI.  A.,  §  15. 

264,  7th-10th  sentences Ct.  CI.  A,,  §  23. 

265  Ct.  CI.  A.,  §  14. 

265a  Ct.  CI.  A.,  §  22. 

266   Ct.  CI.  A.,  §  7. 

267  Ct.  a.  A.,  §  9. 

268  .  .  .• Ct.  CI.  A.,  §  13. 

268a  Ct.  CI.  A.,  §  28. 

269  Ct.  CI.  A.,  §  25. 

270,  except  2d  and  last  sentences Ct.  CI.  A.,  §  17. 

270,  2d  sentence Ct.  CI.  A.,  §  16. 

270,  last  sentence Ct.  CI.  A.,  f  27. 

271   Ct.  CI.  A.,  §  10. 

272  Ct.  CI.  A.,  §  35. 

273  Ct.  CI.  A.,  f  11. 

274,  Ist  sentence Ct.  CI.  A.,  f  33. 

274,  last  sentence Ct.  CI.  A.,  §  34. 

275  Ct.  CI.  A.,  1  29. 

276  Ct.  CI.  A.,  §  30. 

277  Ct.  CI.  A.,  §  31. 

278  Ct.  CI.  A.,  I  32. 

279  Ct.  CI.  A.,  1 5. 

280  Ct.  CI.  A.,  §  8. 

281    Ct.  CI.  A.,  f  20. 

281a  Ct.  a.  A.,  1 21. 

282  Ct.  CI.  A.,  §  3. 

283 Ct.  CI.  A.,  §  6. 

284,  1st  two  sentences Ct.  CI.  A.,  {  18. 

284,  3d  sentence Ct.  CI.  A.,  {  19. 

284,  except  lat  three  aentences Ct.  Gl.  A.,  |  24. 

315  N.  Y.  C.  Ct.  A.,  5  18. 
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319,  except  iaflt  sentenoe 
319a  . 
319b  . 

320  . 

321  . 

322  . 

323  . 

324  . 

325  . 

326  . 
327 

328  . 

329  . 

330  . 

331  . 

332 

333,  1st  sentence 
333,  2d  sentence. 
333,  3d  sentenoe. 

335  . 

336  . 

337  . 

338  . 

339  . 
339a  . 

340  . 

341  . 
342,  Ist  two  sentences . 

342,  last  two  sentences 

343,  repealed,  see  note . 

344,  1st  sentence 

344,  last  two  sentences,  repealed,  see 
345  . 

345  . 
^5  . 

346  . 

346  . 

347  . 

348,  Ist  sentenoe 
348,  last  sentence 

360  (Tr.  by  L.  1920,  oh.  938) 

351  (Tr.  by  L.  1920,  oh.  938) 

352  (Tr.  by  L.  1920,  ch.  988) 

353,  omitted  as  covered  by  Code  crim 

354,  omitted  as  covered  by. 

355  . 

356  . 
362  . 
363 
364 

365  . 

366  . 

367  . 

368  . 
169  . 
170 

71  .. 

72  . 

73  .. 

74  .  . 
"5  . 

5  (Tr.  by  L 


76  .. 

77  .. 
8  .. 

#9  .  . 
^  .. 


1920,  ch.  932). 


note 


proo 


,§484, 


rt^kJ^ 

OC^ 


L. 


. .  N.  Y.  C.  Ct.  A.,  §  19. 
..N.  Y.  C.  a.  A.,  §20. 
. .  N.  Y.  C.  Ct.  A.,  I  21. 
..N.  Y.  C.  Ct.  A.,  §22. 
..N.  Y.  C.  Ct.  A.,  §23. 
. .  N.  Y.  C.  Ct.  A.,  §  62. 
. .  N.  Y.  C.  Ct.  A.,  §  2. 
..N.  Y,  C.  CtlV.,  5  3, 
-N.  Y.  C.  Ct.  A., 
. .  N.  Y.  C.  Ct.  A., 
. .  N.  Y.  C.  Ct.  A., 
. .  N.  Y.  C.  Ct.  A., 
. .  N.  Y.  C.  a.  A.,  §27. 
..N.  Y.  C.  Ct.  A.,  §28. 
..N.  Y.  C.  Ct.  A.,  §6. 
..N.  Y.  C.  a.  A.,  §6. 
. .  N.  Y.  C.  Ct.  A.,  §  7. 
. .  N.  Y.  C.  Ct.  A., 
. .  N.  Y.  C.  Ct.  A., 
..N.  Y.  C.  Ct.  A., 

.  .W.  Y.  L/.  Ot.  A., 

. .  N.  Y.  C.  Ct.  A.,  §  13. 
..N.  Y.  C.  a.  A.,  §14. 
. .  N.  Y.  C.  Ct.  A.,  §  15. 
. .  N.  Y.  C.  Ct.  A.,  §  17. 
.  N.  Y.  C.  Ct.  A.,  §  37. 
..N.  Y.  C.  Ct.  A., 
.  .N.  I.  \j.  vyt.  A., 
. .  C.  P.  A.,  §  67. 

.  .  v/.  X  .  A.,  '  vo. 

..C.  p.  A.,  §73. 

.  .C.  P.  A.,  §  190,  Ist  two  sentences. 

. .  C.  P.  A.,  §  189. 

..N.  Y.  C.  a.  A.,  §26. 

. .  C.  P.  A.,  §  190,  end  of  Ist  sentence. 

. .  C.  P.  A.,  §  189. 

. .  C.  P.  A.,  §  168. 

. .  C.  P.  A.,  §  190,  last  sentence. 

. .  N.  Y.  C.  Ct.  A.,  §  24. 

. .  C.  P.  A.,  §  95. 

. .  N.  Y.  C.  Ct.  A.,  §  26. 

..C.  P.  A.,  §72. 

. .  C.  P.  A.,  §  69. 

. .  C.  P.  A.,  §  74. 

.C.  P.  A.,  I  76. 
. .  Judiciary  1.,  §798. 
.  .Judiciary  L,  §  799. 
.  .Judiciary  1.,  §  799-a. 
1920,  ch.  938,  \  5. 
. .  C.  P.  A.,  §  130,  subd.  1. 
..C.  P.  A.,  §70. 
..C.  P.  A.,  §76. 
..C.  P.  A.,  §31. 
..C.  P.  A.,  §32. 
..C.  P.  A.,  §33. 
. .  C.  P.  A.,  §  34,  let  paragraph. 
. .  C.  P.  A.,  §  34,  2d  paragraph. 
. .  C.  P.  A.,  §  36. 
. .  C.  P.  A.,  §  36. 
..C.  P.  A.,  §37. 
..C.  P.  A.,  §38. 
..C.  P.  A.,  §39. 
..C.  P.  A.,  §40. 

.C.  P.  A.,  §41. 
..C.  P.  A.,  §42. 
..C.  P.  A.,  §43. 
.  .Public  lands  1.,  §  139-f,  last 

sentence. 
.  .C.  P.  A.,  §  44,  Ist  three  sentences. 
..C.  P.  A.,  §45. 
.  .C.  P.  A.,  1 44,  last  sentence. 

.  .C.  P.  A.,  §47,  1st  paragraph. 


itk 


TABLE  SHOWING  DISTRIBUTION  OF 
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5fS  C.  P.  A.,  §  48,  1st  paragraph. 

3§2  C.  P.  A.,  §  49,  1st  paragraph. 

^  C.  P.  A.,  I  50,  Ist  paragraph. 

380  C.  P.  A.,  §  51,  let  paragraph. 

380 J.  a.  A.,  §  13,  Ist^uie. 

381   C.  P.  A.,  §47. 

382  C.  P.  A.,  §48. 

383  4 C.P.A.,§49. 

385 C.  P.  A.,  I  51. 

386 C.  P.  A.,  I  56. 

387  .C.  P.  A.,  §  62. 

388  C.  P.  A.,  1 53. 

389 • C.  P.  A.,  1 54. 

390,  except  laat  sentence C.  P.  a!I  §  65, 

390a,  except  hut  sentence C.  P.  A..  5  13. 

391   C.  P.  A.  1 12. 

392  C.  P.  A.  §  57. 

393  C.  P.  A.,  §58. 

3»4 C.  P.  A.,  §49,  subd.  4. 

395  C.  P.  A.,  f  59. 

396  C.  P.  A.,  §60. 

397  C.  P.  A.,  §61. 

398 C.  P.  A.,  §  16. 

400 C.  P.  A.,  1 18. 

401 C.  P.  A.,  §  19. 

402  r*  P    A     2  osn 

403,  Ist  two  sentences C.  P.  A.,  §  21. 

403,  except  Ist  two  sentences C.  P.  A.,  1 22. 

404  C.  P.  A.,  §27. 

405  C.  P.  A.,  §  23. 

406 C.  P.  A.,  I  24. 

407  C.  P.  A.,  1 14. 

408  : ...  C.  P.  A,,  §  28. 

409  C.  P.  A.,  1 29. 

^*^ ..,.,., v>.  A  *  ^^.|   8  XO. 

411   C.  P.  A.,  §  25. 

412  C.  P.  A.,  1 26. 

413   C.  P.  A.,  §  30. 

413,  Ist  sentence J.  Ct.  A.,  §  13,  last  clause. 

414,  except  subds.  2,  3  (omitted  as  temporary) C.  P.  A.,  §  10. 

415  C.  P.  A.,  §  11. 

416,  1st  sentence C.  P.  A.,  §  218,  Istsentence,  in  part. 

416,  last  two  sentences C.  P.  A.,  §  825. 

417  Rules   of   civil   practice,   45,    1st 

paragraph. 
418,  amended Riiles  of  civil  practice,  45,  last  two 

paragraphs. 

418,  last  sentence C.  P.  A.,  §218,  Ist  sentence,  in  part. 

419,  1st  sentence C.  P.  A.,  §  257,  1st  sentence. 

419,  2d  sentence  omitted,  see  note C.  P.  A..  §  486. 

419,  see Rules  ot  civil  practice,  46. 

420  C.  P.  A.,  §  485. 

420,  see .- Rules  of  civil  practice,  46. 

421,  1st  sentence C.  P.  A.,  §  237,  let  sentence. 

421,  2d  sentence,  omitted  as  covered  by  rule  (rules  of  civil 

practice,  11),  see  note C.  P.  A.,  §  237. 

422,  1st  sentence C.  P.  A.,  §  263,  1st  sentence. 

422,  see  note C.  P.  A.,  §  815. 

423 C.  P.  A.,  §  1478. 

424  C.  P.  A.,  §  237,  last  sentence. 

je^o v./.  jr  f  *^'f  c  **^^* 

426,  except  subd.  3 C.  P.  A.,  §  225. 

426,  subd.  2 C.  P.  A.,  §  208,  in  part. 

426,  subd.  3  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  369d. 

^'' \j.  Xt  A..,  y  ^^D. 

428  C.  P.  A.,  §  208,  in  part. 

428,  1st  sentence C.  P.  A.,  §  226. 

429,  see  note C.  P.  A.,  §  225. 

430  C.  P.  A.,  §  227. 

430  J.  Ct.  A.,  §  59. 
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CODE  CIV.  PROC. 

Section. 

431,  in  part J.  Ct.  A.,  |  60. 

431,  mibd.  3 J.  Ct.  A.,  §  61,  in  part. 

432 C.  P.  A.,  1 229. 

432,  subds.  1,  3 J.  Ct  A.,  §  51,  in  part. 

433  Rules  of  civil  practice,  21,  exo^t 

last  sentence. 

434,  in  part Rules  of  civil  practice,  53,  subd.  1, 

1st  clause. 

434,  in  part .• Rules  of  civU  practice,  63,  subds. 

7,  8,  in  part. 

434,  subd.  1 Rules  of  civil  practice,  53,  subd.  1, 

(a)  clause. 

434,  subd.  2,  1st  paragraph,  in  part Rules  of  civil  piactioe,  53,  subd.  1, 

(b)  clause. 

434,  subd.  2,  2d  paragraph,  in  part Rules  of  civil  practice,  63,  subd.  3. 

434,  last  sentence Rules  of  civil  practice,  53,  subd.  4. 

A3&  P    P    A     &  2!Ui 

436  C.  P.  A.,  §231. 

436  Surr.  Ct-  A.,   S  55,  3d  sub-parar 

graph,  Ist  part  of  2d  sentence. 

437  Rufes  of  civil  practice,  49« 

437  Surr.   Ct.   A.,   §  55,  3d  sub-para- 

flraph,  lajBt  part  of  2d  sentence. 

438  C.  P.  A.,  §  232,  Ist  paragraph  and 

subds.  1-3,  5-8. 
438,  1st  paragraph N.  Y.  Ct.  A.,  §  79. 

439  C.  P,  A.,  5  232,  next  to  last  para- 

440,  Ist  sentence C.  RA.,  {  234. 

440,  except  1st  sentence Rules  of  civil  practice,  60. 

441,  amended Rules  of  civil  practice,  51,  except 

last  sentence. 
442 Rules  of  civil  practice,  52,  Ist  two 

paragraphs. 
443,  subd.  1 Rules  of  dvil  practice,  52,  3d  para- 

^ph. 

443,  subd.  2 C.  P.  A.,  §  233,  Ist  sentence. 

443,  subd.  3 C.  P.  A.,  §  235. 

443,  subd.  4 Rules  of  civil   practice,   51,   last 

sentence. 
443,  subd.  5 C.  P.  A.,  §  233,  last  sentence. 

443,  subd.  5,  last  paragraph Rules  of  civil  practice,  53,  subd.  6. 

443,subd.6 .C.  P.  A.,  5  483. 

444,  in  part Rules  of  civil  practice,  53,  subd.  5. 

444,  in  part , Rules  of  civil  practice,  JS3,  subds.  7, 

8,  in  part. 

444  Surr.  Ct.  A.,  {  60,  last  paragraph.' 

446  C.  P.  A.,  8  217,  except  last  sentence. 

'-         '-     '  -  ~  -         §209. 

25. 

211. 

36. 

214. 

221,  1st  sentence. 

259. 
$194. 
§195. 
$210. 
§27. 
§200. 
§28. 
§215. 
§193. 
§  219. 

civil  practice,  48. 
§  220,  last  sentence. 
§  216,  subd.  1. 
§29. 

§  216,  subd.  2. 
§30. 

§  475,  except  last  sentence 
§  216,  subd.  3. 


AACk 


44^  omitted  as  covered  by C.  P.  A. 

446  J.  Ct.  A. 

447,  lat  sentence,  omitted  as  covered  by C.  P.  A. 

447,  1st  sentence J.  Ct.  A. 

447,  Ist  part  of  2d  sentence C.  P.  A. 

44/,  lasb  senteooe. v>.  ir.  a. 

447,  last  part.  .-. C.  P.  A. 

448,  Ist  two  sent^ices C.  P.  A. 

44o,  last  sentence C.  P.  A. 

J.Ct.A. 

omitted  as  covered  by C.  P.  A. 

J.  Ct.A. 

CP    A 

Ist  part  of  1st  sentence C.  P.  A. 

last  part  of  1st  sentence Rules  of 

last  sentence C.  P.  A. 

^ J.  Ct.A. 

C   P   A 

J.  Ct.  A. 

C.  P.A. 


ml 
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467 C.  P.  A.,  §  476,  last  aentenoe. 

468,  in  part C.  P.  A.,  §  196. 

468,  in  part.  tjranafexTed  to  rules  of  civil  practice,  36,  let  para- 

graph;  see  note C.  P.  A.,  §  196. 

458 J.  Ct.  A.,  §  37. 

459  Rules  of  civil  practice,  36,  except 

Ist  paragraph. 

459  J.  Ct.  A.,  5  38. 

459,  subd.  2 C.  P.  A.,  §  199. 

460  Rides  of  civil  practice,  36,  Ist  sen- 

tence. 

460,  Ist  part J.  Ct.  A..  j39. 

461,  Ist  sentence,  1st  clause,  and  2d  sentence C.  P.  A.,  f  1493,  Ist  paragraph. 

461,  Ist  sentence,  in  part C.  P.  A.,  5  197. 

461 J.  Ct.  A..  8  40. 

462  Rules  of  civil   practice,   36,   last 

sentence. 
462  J.  Ct. A.,  841. 

464  ' Rules  of  civil  practice,  37,  1st  sen- 
tence. 

466 Rules  of   civil  practice,   37,   last 

sentence. 

466  J.Ct. A.,  843. 

''^'    • • \jm  Jr.  <>v.,  y  x^vo,  aO  piu^i^Erapn* 

467  J. a.  A.,  842. 

468  C.  P.  A.,  8  201. 

468  J.  Ct.  A.,  831. 

469,  covered  by C.  P.  A.,  8  202. 

4o<7,  in  part O.  P.  A.,  §  206. 

470,  except  last  sentence C.  P.  A.,  |  203. 

470,  last  sentence C.  P.  A.,  J  204,  subd.  1. 

471,  1st  dauie • . .  .C.  P.  A.,  f  202,  part  of  1st  sentence. 

471,  Ist  sentence,  last  part Rules  of  civil  practice,  39. 

471,  in  part C.  R  A.,  8  203. 

471,  last  sentence C.  P.  A.,  f  204,  subd.  2. 

472  C.  P.  A.,  8  202,  part  of  1st  sentence. 

472,  last  sentence Rules  of  civil  practice,  40,  subd.  6. 

473,  except  last  sentence C.  P.  A.,  8  206. 

473,  3d  sentence,  first  part C.  P.  A.,  8  224. 

473,  last  part  of  last  sentence C.  P.  A.,  8.239. 

474,  see Rules  of  civil  praetioe,  41,  subd.  2. 

476,  see Rules  of  civil  practice,  41,  subd.  2. 

477  C.  P.  A.,  8  206. 

477a > Q.  P.  A.,  8  207. 

478  C.  P.  A.,  I  264. 

478  • J.  a.  A.,  8  128. 

479,  except  last  clause  of  last  sentence C.  P.  A.,  8  267,  except  1st  and  last 

sentences.  ' 

479,  lafit  clause  of  last  sentence C.  P.  A.,  8  263,  2d  sentence. 

480  C.  P.  A.,  8  267,  last  sentence. 

481,  in  part,  substituted  for  by C.  P.  A.,  {  241. 

482  C.  P.  A.,  8  256. 

483,  combined  with  607,  2d  sentence Rules  of  civil  practice,  90,  Ist  sen- 
tence. 

484  C.  P.  A.,  8  268,  except  last  para- 

graph. 
487  C.  P.  A.,  8  260. 

487  J.  Ct.  A.,  8  131. 

488  C.  P.  A..  8  278. 

488,  see Rules  of  civil  practice,  107. 

488 J.  Ct.  A.,  8  132. 

490  C.  P.  A.,  8  280. 

490  J.  Ct.  A.,  8  133. 

492,  substituted  for  by C.  P.  A.,  8  281,  last  sentence. 

492  J.  Ct.  A.,  8  134. 

493,  superseded  by C.  P.  A.,  8  277. 

494,  superseded  by C.  P.  A.,  8  277. 

494  J.  Ct.  A.,  8  144. 

496  C.  P.  A.,  8  278. 

495  J.  Ct.  A.,  8  146. 
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486 C.  P.  A.,  §  280. 

496  J.  Ct.  A.,  §  146. 

497,  Ist  flentence,  omitted,  see  note C.  P.  A.,  §  96. 

497,  ]aat  sentence,  cov^ed  by C.  P.  A.,  1 96. 

496 C.  P.  A.,  §  278. 

498  J.  Ct.  A.,  §  147. 

AOPk  f^   P    A     &  27R 

499,  supenaeded  by C.  P.  A.,  §  279. 

499  J.  Ct.  A.,  8  148. 

600  C.  P.  A.,  1 261. 

500,  in  part»  BufaBtituted  lor  by C.  P.  A.,  §  241. 

600 J.  Ct.  A.,  §  136. 

501  C.  P.  A.,  §  266. 

501  J.  Ct.  A.,  §  138. 

502 C.  P.  A.,  §  267. 

502 J.  Ct.  A.,  §  139,  except  subd.  4. 

503 C.  P.  A.,  §  477,  except  last  sentence. 

504  C.  P.  A.,  §  477,  last  sentence. 

504  J.  Ct.  A.,  1 266. 

505  C.  P.  A.,  §  268. 

505  J.  Ct.  A.,  §  142. 

506  J.  Ct.  A.,  §  143. 

507,  except  2d  sentence C.  P.  A.,  {  262,  Ist  paragraph. 

507,  2d  sentence,  combined  with  483 Rules  of  civil  practice,  90,  1st  sen- 

tence. 

508  C.  P.  A.,  §  262. 

508,  except  breach  of  promise  to  marry J.  Ct.  A.,  1 167. 

KOgk  P    P    A     S  27n 

509  J.  Ct.  A.,  8  168. 

511,  1st  two  sentences,  omitted  as  covered  by C.  P.  A.,  1 476. 

511,  last  two  sentences C.  P.  A.,  §  1480. 

611  J.  Ct.  A.,  1 169. 

612,  except  last  sentence C.  P.  A.,  §  488. 

612,  last  sentence  covered  by Rules  of  civil  practice,  202. 

612,  last  sentence,  omitted,  see  note C.  P.  A.,  8  488. 

612,  except  last  sentence J.  Ct.  A.,  8  266. 

614  C.  P.  A.,  8  272,  Ist  two  sentences. 

614,  in  part,  substituted  for  by C.  P.  A.,  8  241. 

SI  *>  n   P    A     &  4.Q4. 

\^^^\M  •       •       *      •■••■••■■■«••*■••■••••■■«••«•■■••■•••••••••■■•    ^^^*      JL     •      ^  &S^       X      mm  M  ^Xv 

617  C.  p.  A.,  8  272,  next  to  last  sen- 
tence. 
518,  omitted,  as  tmnecessaiy,  see  note C.  P.  A.,  8  241. 

619  J.  Ct.  A.,  8  163. 

620,  Ist  sentence Rules  of  civil  practice,  91. 

620,  last  sentence C.  P.  A.,  8  263,  Ist  sentence,  in 

part. 
620,  last  santenoe C.  P.  A.,  8  273. 

621   C.  P.  A.,  I  264. 

622  C.  P.  A.,  1 243. 

522,  except  as  to  courts  of  record J.  Ct.  A.,  1 156. 

623,  Ist  sentence C.  P.  A.,  8  248. 

623,  last  senienoe  (Tr.  by  L.  1920,  ch.  920) Code  crim.  proc.,  8  392a. 

ii24  C   P    A     &  27fi 

624  J.Ct.  A,,  8  162. 

625  Rules  of  civil  {Muctice,  99. 

525  J.  Ct.  A.,  8  153. 

526  Rules  of  civil  practice,  100. 

i26  J.  Ct.  A.,  8  164. 

27 C.  P.  A.,  8  249. 

28 C.  P.  A.,  8  253. 

S28 J.Ct.  A.,  8  165. 

529  C.  P.  A.,  8  260. 

)30 Rules  of  civil  practice,  98. 

530  J.Ct.  A.,  8  169. 

SSly  Ist  thioe  seBtenoes C.  P.  A.,  8  246. 

531,  last  sentence C.  P.  A.,  8  247. 

i&l  J.  Ct.  A.,  8  168,  in  part. 

12,  1st,  sentence Rules  of  civil  practice,  95 


TABLE  SHOWING  DISTRIBUTION  OF 

CODE  CIV.  PROC. 
Section. 

632  J.Ct.  A.,  $  161. 

533|  Ist  sentence Rules  of  civil  practice,  92. 

533  J.  Ct.  A.,  }  162. 

534  RuleB  of  civil  practice,  94. 

534  J.  Ct.  A.,  f  149,  in  part. 

535,  Ist  sentence,  in  part Rules  of  civil  practice,  96. 

535,  1st  sentence,  see  note C.  P.  A.,  §  338. 

585,  last  sentence C.  P.  A.,  1 338. 

536  C.  P.  A.,  §  339. 

536,  except  breach  of  promise  to  marry,  and  last  sentence.  .J.  Ot.  A.,  §  160. 

537,  1st  two  sentences,  combined  witn  538,  and  545,  1st 

sentence  rewritten Rules  of  civil  practice,  103. 

537,  1st  two  sentences,  in  part,  combined  with  538  rewritten. .  Rules  of  civil  practice,  104. 

537,  last  sentence C.  P.  A.,  §  1487. 

538,  combined  with  537,  1st  two  sentences,  545,  1st  'sentence 

rewritten Rules  of  civil  practice,  103. 

538,  rewritten,  combined  with  537, 1st  two  sentences,  in  part .  Rules  of  civil  practice,  104. 

539,  1st  sentence C.  P.  A.,  §  434,  1st  sentence. 

539,  last  t¥ro  sentences,  rewritten,  transferred  to  rules  of  civil 

pracvice,  xoo^  see v^.  x  .  ^A-.,  y  4tMc. 

539  J.  Ct.  A.,  §  164. 

540  C.  P.  A.,  §  434,  2d  sentence. 

540 J.  Ct.  A.,  §  165. 

541   C.  P.  A.,  §  434,  last  sentence. 

541   J.  Ct.  A.,  1 166. 

642 C.  P.  A.,  I  244. 

543  Rules  of  civil  practice,  101. 

544  C.  P.  A.,  §  245. 

545,  Ist  sentence  rewritten,  combined  with  537,  1st  two  sen- 
tences and  638 Rules  of  civil  practice,  103. 

545,  1st  sentence,  see  note C.  P.  A.,  §  1488. 

546,  last  sentence C.  P.  A.,  §  1488. 

546  Rules  of  civil  practice,  102. 

547,  omitted  as  covered  by C.  P.  A.,  §  476. 

547,  broadened Rules  of  civil  practice,  112. 

549,  subd.  3,  see  note C.  P.  A.,  §  837. 

550  C.  P.  A.,  §  827,  1st  sentence. 

551,  Ist  sentence C.  P.  A.,  §  827,  last  sentence. 

561,  2d  sentence C.  P.  A.,  §  839,  last  sentence. 

651,  in  part C.  P.  A.,  §  818,  in  part. 

552 C.  P.  A.,  1 828. 

553 C.  P.  A.,  §  829. 

554   C.  P.  A.,  §  830. 

555  C.  P.  A.,  §  831. 

566   , .C.  P.  A.,  §  817,  in  part. 

567  C.  P:  A.,  §  816,  in  part. 

557  C.  P.  A.,  §  833. 

557,  last  sentence Rules  of  civil  practice,  81. 

558,  in  part C.  P.  A.,  1 818,  in  part. 

558,  in  part,  superseded  by C.  P.  A.,  §  843.      ^.^ 

558,  laat  part C.  P.  A.,  §  834,  last  two  sentences. 

559,  1st  part C.  P.  A.,  §  837. 

569,  last  part C.  P.  A.,  §  835. 

559,  in  part C.  P.  A.,  1 819,  in  part. 

560  C.  P.  A.,  §  836. 

561,  Ist  sentence  adapted Rules  of  civil  practice,  84,  Ist  sen- 
tence. 
561,  1st  and  third  sentences Rules  of  civil  practice,  82. 

561,  2d,  4th,  6th  sentences C.  P.  A.,  §  838. 

562,  1st  sentence C.  P.  A.,  §  839,  1st  sentence. 

562,  2d  sentence,  omitted  sb  unnecessary,  see  note C.  P.  A.,  §  839. 

563   C.  P.  A.,  §  840. 

564 C.  P.  A.,  §841. 

564,  2d  sentence,  last  clause,  and  last  two  sentences J.  Ct.  A.,  §  73,  2d  sentence,  last 

part,  and  last  two  sentences. 

566,  except  last  clause  (omitted  as  unnecessary) C.  P.  A.,  §  263,  last  sentence. 

567,  substituted  for  by C.  P.  A.,  §  842. 

567,  as  to  time  for  making  application  for  vacating  order  of 

arrest,  reducing  bail  or  mcreasing  security Rules  of  civil  practice,  83,  exoep 

last  sentence, 
arrest,  reducing  bail  or  increasing  security Rules  of  civil  practice,  83,  in  part. 

568,  Ist  part C.  P.  A.,  §  844. 


SECTIONS  OF  OODE  OF  CIVIL  PROCEDURE 


CODE  CIV.  PROC. 
Section. 
568,  last  part 
568,  in  part 
568,  in  part 

572  . 

573  . 

574  . 
575 

576  , 

577  . 

578  . 

579  . 

580  . 

581  . 

582  . 

583  . 

584  . 

585  . 

586  . 

587  . 
588 

589  . 

590  . 

591  . 

592  . 

593  . 

594  . 

595  . 

596  . 

597  . 

598  . 
o09  . 

600  . 

601  . 

602  . 

603  . 

603,  in  part 

604  . 

604,  in  part 

605  . 
606,  Ist  sentence . 

606,  except  1st  sentence^  in 

607,  in  part 

607,  in  part .... 

608,  in  part .... 

aryrk 

609,  see  note .  .  . 

610,  1st  sentence 

610,  except  Ist  sentence 
611   

611,  in  part 

611,  in  part 
612 

612,  in  part 
613 

613,  in  part 
614 

614,  in  part 
615 

615,  in  part 
'*''6,  as  to  security 

■6,  except  as  to  security 
(,  in  part 


i7,  in  part 
$,  in  part 
I,  in  part 

'     ■••••■ 

),  in  part 

9     •••••• 

B        •■■••■ 


part 


.C.  P.  A., 
.C.  P.  A., 
.  C.  P.  A., 
.  O.  x  .  A., 

.  C.  p.  A., 

.C.  p.  A., 
.  C.  p.  A., 
.  C.  p.  A., 

.  \j,  Jr ,  A.., 

.  C.  p.  A., 
.C.  P.  A., 

.  Kjt  JT.  A.f 
.  \_/.  Jl  .   A,y 

.  C  p.  A., 

■  \jm     IT,     A., 

.C.  p.  A., 
.  v^.  i  .  A., 
.  v/.  X  .  A.J 
.  C.  p.  A., 
.  \j.  X  .  A., 

.  vy.  X  .  A.., 

.  C.  p.  A., 

.  V/.    X   .    A.J 

.  vy« 'Mr.  A* J 
.  v-».  X  .  A., 
.  Kj.  X  .  A., 

C.  p.  A., 
C.  P.  A., 
.  C.  P.  A., 
.  C  P.  A., 
.  C.  P.  A., 
C.  P.  A., 
.  N.  Y.  C. 

.  Kj*  Jr.  A.J 
.  i-/.  X  .  A., 

.C.  p.  A., 

.  Kj.  X  .  A., 

.  KJ.    X    .    A., 

C.  p.  A., 
.  C.  p.  A., 
.  C.  P.  A., 

C.  P.  A., 
.  C.  P.  A., 

C.  P.  A., 

.  V/.  X  .  A., 
.  v.'.  X  .  A., 

C.  p.  A., 
.N.  Y.  C. 
.  C/.  X  .  A., 

.N.  Y.  C. 

C.  P.  A., 
.N.  Y.  C. 
.  C.  P.  A., 
.  N.  Y.  C. 
.  C.  P.  A., 

N.  Y.  C. 

C.  P.  A., 

C.  P.  A., 
.  N.  Y.  C. 

.  \^,  X  .  A., 

N.  Y.  C. 

.    Kj.      X     .      A.y 

N.  Y.  Ct 

.  \^,    Jl  .    A. I 

.  N.  Y.  Ct 

.  C.  P.  A., 

C.  P.  A., 

C.  P.  A., 

.  O.  p.  A., 

•  V^*  X  .  A«, 


§  845,  last  part. 

§  822,  in  part. 

§  816,  in  part. 

§846. 

§847. 

§848. 

§849. 

§850. 

§851. 

§852. 

§853. 

§854. 

§855. 

§856. 

§857. 

§858. 

§859. 

§860. 

§861. 

§862. 

§863. 

§864. 

§865. 

§866. 

§867. 

§868. 

§869. 

§870. 

§871. 

§872. 

§873. 

§874. 

§875. 

§876. 

§877. 

Ct.  A.,  §  79. 

I  878. 

§  816,  in  part. 

§879. 

§  817,  in  part. 

§880. 

§  816,  in  part. 

1 881. 

§  818,  in  part. 

§882. 

§815. 

§821. 

§883. 

§884. 

§  819,  in  part. 

Ct.  A.,  §  79. 

§885. 

Ct.  A.,  §  79. 

§886. 

Ct.  A.,  §  79. 

§887. 

Ct.  A.,  §  79. 

§888. 

Ct.  A.,  §  79. 

§  819,  in  part. 

§889. 

Ct.  A.,  §  70. 

§890. 

Ct.  A.,  §  79. 

§891. 

A.,  §  79. 
892. 

A.,  §  79. 
§893. 

§  819,  in  part. 
§894. 
§895. 
§896. 


sxv 


TABLE  SHOWING  DISTRIBUTION  OF 


subds.  1-4. ... 

except  as  to  proof  by  affidavit 
as  to  proof  by  affidavit  ^ .  .  .  .  . 
except  as  to  proof  by  affidavit 
as  to  proof  by  affidavit 

see  noic .  • 

1st  sentence 

except  1st  sentence . 

in  part 

in  pui: 

•  •• ...•• 

1st  sentence .  .^ 

last  sentence,  in  part 
in  part 

1st  sentence,  in  part 

1st  sentence,  in  part  substituted 


CODE  CIV.  PROC. 
Section. 
626 

626,  in  part 
627 

627,  in  part 
627,  in  part 

628   

629   

630 

635 
635 
636 
636 
637 
637 
637 
638 
638 
638 
638 
639 
640 
640 
640 
641 
641 
641 
642 
644 
645 
646 
647 
648 
649 
650 
651 
652 


653 
654 
655 
656,  as  far  as  relating  to  attachment 

656,  as  far  as  relating  to  replevin 
657 

657,  see  note 
658 
658a 
659 
660 
661 
662 
663 
664 
665 
666 
667 
668 
669 
670 
671 
672 
673 
674 
675 
676 
677 
678 
679 
680 
681 
682 

683,  1st  sentence  and  Ist  part  of 
683,  last  part  of  2d  sentence . 
683,  in  part 


for 


by 


2d  sentence 


.v/.  Jr.  A., 

.  V^.  X  .  -A.., 
.  v>.  IT*  A.., 

•  vx.  Jtr .  ■A»j 
.  vy.  XT.  A.*j 
.  Kj,  x.  a., 

•  v/.  XT.  ^x., 

.  N.  Y.  Ct. 

.  KJm  X.  A., 
.   \J,     X    .     A.., 

.  C.  p.  A., 

.  Kj,  X  .  A., 
.  Kj,  JT,  A..| 
.  v/.  X  .  A.., 

.  O.  X  .  A., 
.  1-/.  X  .  A., 

.N.  Y.  C. 

.  Kj.  X  .  A*, 
.  v>.  Jr.  A., 
.  Kj.  X  .  A., 

.  kj,  X  .  A., 
.  K^,  X  .  A., 
.  v>.  Jr .  A., 
.  v>.  X  •  A., 
.  \j.  x.  A., 
.  Vy.  X  •  A., 

•  Kjt  X  *  A.»f 

.  Vx.    X  •    ^x., 

.  O.  X  .  A., 
.  Vy.  X  •  A., 
.  Kj.  X  •  A., 
.  v^.  X  .  A«, 

.  V_/.     X    •     A.»y 

.  v^.  X  .  A., 

tence. 
.C.  P.  A., 

.  Vy.  Jr.  A., 

.  v-».  X  •  A., 

.  O.  X  .  A'., 

.  vy.  X  .  A., 

.  KJ.  X  .  A., 

.  V>.  X  .  A., 

.  vy.  X  •  '^•y 

.  \j»  X  •  A., 

.  \jm     if.     A., 

.  C.  p.  A., 

.  V>.    X  •    '^.y 

.  \J9    JTm    A*, 

.  vy.  X  •  A., 

.  O.     X    .     A., 

.  v>.  X  •  A., 
.  vy.  X  .  A., 

.  Kjm     X    •     A., 

.  vy.  Jr.  A., 
.  vy.  X  .  A., 
.  Kj,  X  .  A., 

.  Vy.    X  .    A'l 

.  vy.  X  .  A., 
.  V.y.  X  •  A., 

.  Kjm     X    .     A., 

.  1-/.  X  .  A., 
.  v/.  X  .  A>, 
.  O.  Jr.  A«, 
.  O.  Jr.  A., 
.  Vy.  X  .  At, 
.v/.  Jr.  A., 
.  vy.  X  •  xX., 
.  vy.  X  .  A>, 
.  v/.  X  .  A., 
.  \j.  X  .  A., 

.  Vy*     X    .     A.mf 


1101a 
§924 
§103 

925 

927 

926 
§928 
§929 
§930 
§931 
§932 
§933 
§934 
§934 
§935 
§936 
§937 
§938 

939 

939 
§940 
§941 
§942 
§943 
§944 
§945 
§946 
§947 
§948 
§949 
§950 
§816 


in  part. 

in  part, 
in  part. 


44. 

in  part. 

in  part. 

in  part. 

in  part. 
,  §  79. 

in  part. 


except    last    sen- 
last  sentence. 


1st  sentence. 
2d  sentence. 


Ist  sentence. 
2d  sentence. 


in  part. 


nvl 


SECTIONS  OF  COD£  OF  CIVIL  PROCEDURE 


CODE  CIV.  PROC 
Section. 
683,  in  part 
686 
687 
688 
689 

689,  in  part 
690 
691 
692 
693 
694 
695 
696 
607 
698 
701 
702 
703 
704 
705 
706 
707 
708 
709 
710 
711 
712 
713 
714 
715 
716 
717 
718 
719 
720 
721 

722 

722,  see  note 
723 

723,  Ist  two  flmtenoes 
724 

724,  flee  note. 

725,  omitted  as  covered  by 
726 

727  (Tr.  by  L.  1920,  ch.  567) 
728,  omitted  as  oovered  by.  . 
728 
729 
729 
730 
730 
731 
732 

733,  superseded  by 

734,  superseded  by 
735 
736 
737 
738 
739 
740 
743 
744a  (Tr.  by  L.  1920,  ch.  929) 

16  (Tr.  by  L.  1920,  ch.  929) .  . 
747 

•  tIo 

740 

750  (Tr.  by  L.  1920,  ch.  929) . . 

7*51 

752  (Tr.  by  L.  1920,  ch.  929) . . 


■   •••■*•• 


nvlt 


C.  P.  A.,  }  822,  in  part. 
C.  P.  A.,  §951. 
.  C.  P.  A.,  §  952. 
C.  PA.,  I  953. 

•  \j»  XT.  A.,  ^  904. 

.C.  p.  A.,  §816,  in  part. 

C.  P.  A.,  §955. 
.  C.  P.  A.,  1 956. 
.  C.  P.  A.,  I  957. 

C.  P.  A.,  §958,8ubd.  1. 
.  C.  P.  A.,  §  958,  subd.  2. 
.  C.  P.  A.,  §  958,  subd.  3. 
.  C.  P.  A.,  §  959. 
.  C.  P.  A.,  §  960. 

C.  P.  A.,  §  961. 
.  C.  P.  A.,  §  962. 

C.  P.  A.,  §  963. 
.  C.  P.  A.,  §  964. 
.  C.  P.  A.,  §  965. 

C.  P.  A.,  §966. 

C.  P.  A.,  §968. 
.  C.  P.  A.,  I  520. 
.  C.  P.  A.,  §  969. 

C.  P.  A.,  §970. 

C.  P.  A.,  §971. 
.  C/.  A  .  A.,  9  972.  ' 

C.  P.  A.,  §973. 

C.  P.  A.,  §974. 
.  C.  P.  A.,  1 975. 

C.  P.  A.,  §976. 

C.  P.  A.,  §977. 
.  C.  P.  A.,  1 978. 
.  C.  P.  A.,  §  979. 
.  C.  P.  A.,  §  823. 
.  C.  P.  A.,  §  824. 

.  C.  P.  A.,  §  109,    except    last   sen- 
tence. 
.  C.  P.  A.,  §  109. 

C.  P.  A.,  §  822. 

C.  P.  A.,  §105. 

J.Ct.  A.,  §460. 
.  C.  P.  A.,  §  108. 

C.  P.  A.,  §105. 
.  C.  P.  A.,  §  109. 
.  Rules  of  civil  practice,  14 

Penal  I.,  §  2053. 
.  C.  P.  A.,  §§  105,  109. 
.  J.  Ct.  A.,  §  488. 
.  C.  P.  A.,  §  150,  1st  paragraph. 
.  J.  Ct.  A.,  §  418. 

C.  P.  A.,  {  150,  2d  paragraph. 
.J.Ct.  A.,  §419. 

C.  P.  A.,  §171. 
.  C.  P.  A.,  §  172. 

C.  P.  A.,  §173. 
.  C.  P.  A.,  §  173. 
.  Cy.  P.  A.,  §  322. 

C.  P.  A.,  §175. 

C.  P.  A.,  §176. 

C.  P.  A.,  §177. 

C.  P.  A.,  §178. 

C.  P.  A..  §179. 

C.  P.  a;  §133. 

.State  finance  1..   §44a    (see  note 
C.  P.  A.,  §133). 

C.  P.  A.,  §134. 
.  State  finance  1.,  §  44c. 

C.  P.  A.,  §136. 

C.  P.  A.,  §136. 

C  P.  A,  §135. 

State  finance  I.,  §  44b. 

C.  P.  A,  §137. 

State  finance  1.,  §  44d. 


TABLE  SHOWING  DISTRIBUTION  OF 


CX)DE  CIV.  PROG. 
Section. 

753  (Tr.  by  L.  1920,  ch.  929) State  finance  L,  §  44e. 

755,  except  last  clause G.  P.  A.,  §  82. 

756  C.  P.  A.,  1 83. 

757  C.  P.  A.,  §  84. 

758  G.  P.  A,,  §  85. 

7KQ  O   P    A     S  $^ 

760  G.  P.  A.,  §  87. 

761   G.  P.  A.,  §  88. 

762  G.  P.  A.,  5  91. 

763  G.  P.  A.,  §  478,  let  eentencc. 

764  G.  P.  A.,  §  89. 

764,  except  Ist  sentence J.  Gt.  A.,  §  461,  in  part. 

>  xfv ......4.  .......•..••. vy.   XT.  ^A.,   y  4iO,  JAov  CRSUl^UCB* 

765  J.  Gt.  A.,  §  257. 

766  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  L,  §  145. 

767,  1st  two  sentences G.  P.  A.,  8  127. 

767,  3d  sentence Rules  <rf  civil  practice,  70,  except 

last  sentence. 

■  vO,     Xow  o6UlCJ-ICe  .•.•..••..>•>.•-..• V>.  Jl  •  A&.,  ^  A  xo« 

768,  2d-4th  sentences G.  P.  A.,  §  115. 

768,  5th  sentence G.  P.  A.,  §  128. 

768,  6th  sentence G.  P.  A.,  §  119. 

768,  8th-10Ui  sentences,  omitted  as  covered  by G.  P.  A.,  §  105. 

768,  see  note G.  P.  A.,  §817. 

769  Rules  of  civil  practice,  63,  subds^ 

1-3; 

770  G.  P.  A.,  §  116. 

771   .Rules  of  civil  practice,  67. 

772,  except  last  sentence G.  P.  A.,  §  130,  subd.  2. 

i  io^   OIIUuvCQi  866  note v>«  x  •  ^*i  %  loU* 

774  G.  P.  A.,  §  581. 

77K  P    P    A     &  IflO 

I  # o  • v./.  XT.  A..,  9  xxo,  iSv  vnro  scniences.. 

lily  Ouiiwieo,  see  noxe • v>.  Jl  .  'V.,  9  xxo. 

f/o r vy.  X  •  ^^•,  y  xxo,  laSu  senvtsDce. 

779  G.  P.  A.,  §  1520. 

780  Rules  of  civil  practice,  60. 

781,  omitted  as  covered  by G.  P.  A.,  §  98. 

782  Rules  of  civil  practice,  85. 

783,  omitted  as  covered  by G.  P.  A.,  §  98. 

784 G.  P.  A.,   §  99,  subd.   1  and  1st 

clause  of  suba.  2. 

785  G.  P.  A.,  §  99,  subd.  2,  except  1st 

clause. 

785 J.  Gt.  A.,  §  429,  except  last  sen- 
tence. 

786,  modified . Rules  of  civil  practice,  8. 

TO?  n  P  A    &  idd. 

789  G.  P.  A.,  §  139. 

790  (Tr.  by  L.  1920,  ch.  920) Gode  crim.  proc.,  §  7a. 

791,  Ist  paragraph  and  subd.  1 G.  P.  A.,  §  138,  1st  paragraph  and 

subd.  1. 

791,  subd,  2,  as  to  New  York  city  actions G.  P.  A.,  §  138,  subd.  2. 

791,  subd.  2,  part  relating  to  actions  by  certain  boards G.  P.  A.,  1 138,  subd.  3. 

791,  subd.  2,  part  relating  to  pilots  of  New  York,  omitted,  see 


791 
791 
791 
791 
791 
791 
791 
791 
791 
791 
791 
791 
791 


note 

subd.  3a,  except  last  part  (omitted  as 

subd.  5,  Ist  part 

subd.  5,  last  part 

subd.  6,  Ist  part 

subd.  6,  last  part 

subd.  7,  1st  part 

subd.  7,  last  part 

subd.  8,  1st  sentence 

subd.  8,  last  sentence 


unnecessary) . 


.  .G.  P.  A.,  §  138. 
..G.  P.  A.,  §138,  subd.  4. 
. .  G.  P.  A.,  f  138,  subd.  5. 
. .  G.  P.  A.,  1 138,  subd.  6. 
.  .G.  P.  A.,  |138,  subd.  7. 
.  .G.  P.  A.,  §138,  subd.  8. 
.  .G.  P.  A.,  §138,  subd.  9. 

.  G.  P.  A.,  1 138,  subd.  10. 
.  .G.  P.  A.,  §138,  subd.  11. 

.  G.  P.  A.,  1 138,  subd.  12. 
.  .G.  P.  A.,  §138,  subd.  13. 
..G.  P.  A.,  §138,  subd.  14. 
.  .G.  P.  A.,  §138,  subd.  15. 


subd.  10 G.  P.  A,,  §  138,  subd.  20. 


irrlll 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE 

CODE  CIV.  PROC. 
Section. 
791,  subds.  11-13 C.  P.  A.,  §  138,  subds.  16-18. 

792  C.  P.  A.,  1 140. 

793  C.  P.  A..  1 141. 

796,  except  Ist  sentence Rules  or  civil  practice,  10,  except 

last  sentence. 

796,  Ist  sentence Rules  of  civil  practice,  20, 1st  para- 

naph,  in  part. 

797,  1st  paragraph  and  subd.  1 J.  Ct.  A..  §  431. 

797,  subds.  1-4 Rules  of  civil  practice,  20,  subds. 

1-3,  subd.  5,  in  part. 

7(M  n    P    A      &  1A1    lot  iKknfj»n^A 

799  C,  P.  A.,  1 163,  1st  two  sentwices. 

799,  see  note C.  P.  A.,  1 816. 

800  Rules  of  civil  practice,  20,  subd.  5, 

last  part. 

801a  C.  P.  A.,  I  223. 

802  C.  P.  A.,  1 163,  last  sentence. 

802  Rules  of  civil  practice,  20, 1st  para* 

graph,  in  part. 

803  CT.  A.,  §324,   except    last    sen- 

ten  06 

804  C.  P.  A.,'5  324,  last  sentence. 

805,  superseded  by Rules  of  civil  practice,  140. 

805,  last  clause  omitted  as  covered  by C.  P.  A.,  §  167. 

807,  1st  sentence Rules  pf  civil  practice,   141,   1st 

sentence. 

807,  2d  sentence .-. Rules  of  civil  practice,  142. 

807,  except  last  sentence,  see  note C.  P.  A.,  §  1506. 

807,  last  sentence C.  P.  A.,  §  1506. 

808  C.  P.  A.,  §  325. 

809 .C.  P.  A.,  §  326. 

810  J.  Ct.  A.,  5  416. 

811,  1st  part  of  1st  sentence,  transferred  to  rules  of  civil  prac- 
tice, 25,  subd.  1;  see  note C.  P.  A.;  {  156.        .    . 

811,  2d  clause. ^Rules  oi  civil  practice,  25,  subd.  2. 

811,  2d  sentence  and  last  clause  of  1st  sentence C.  P.  A.,  §  156. 

811   J.  Ct.  A.,  §  421. 

812,  1st  clause Rules  of  civil  practice,  25,  subd.  3. 

812,  2d  clause  and  2d  sentence Rules  of  civil  practice,  25,  subd.  4« 

812,  3d  sentence Rules  of  civil  practice,  25,  subd.  6«. 

812,  except  1st  four  wmtences C.  P.  A.,  §  158. 

812,  let,  3d,  and  4th  sentences.  . J.  Ct.  A.,  §  420. 

813,  1st  two  sentences C.  P.  A.,  1 152. 

813,  last  sentence C.  P.  A.,  §  153. 

813,  except  Ist  two  sentences J.  Ct.  A.,  §  422. 

813a  C.  P.  A.,  1 149. 

813a  J.  Ct.  A.,  §  423. 

814,  Ist  and  3d  sentences  (2d  sentence,  omitted  as  unneces- 

814  J.  Ct.  A.,  §  424. 

815  C.  P.  A.,  §  148. 

815  J.  a.  A.,  §  425. 

816  Rules  of  civil  practice,  25,  subd.  7. 

816  J.  Ct.  A.,  §  417. 

9J7,  covered  by C.  P.  A.,  §  96. 

818 C.  P.  A.,  I  97. 

819,  covered  by C.  P.  A.,  §  96. 

820  C.  P.  A.,  1 287. 

820a,  1st  sentence C.  P.  A.,  §  285. 

820a,  except  Ist  sentence C.  P.  A.,  §  286. 

eoi  P   P    A     &  IfiO 

122  C.  P.  A.,  §  181. 

J23,  in  part C.  P.  A.,  f  430,  Ist  sentence,  in 

INirt. 
324  C.  P.  A.,  §  100. 

26  C.  P.  A.,  1 145. 

127 C.  P.  A.,  fsO. 

Kwfl,   in  pSTv •• • .<  .  XN .    X.  \j»  \j\it  'V.,  y  /  Vb 

a28  C.  P.  A.,  §  346. 

90  C.  P.  A.,  1 348. 


TABLE  SHOWING  DISTRIBUTION  OF 

CODE  CIV.  PROC. 

Section. 

832  C.  P.  A.,  I  360. 

833  C.  P.  A.,  §  351. 

834  a  P.  A.,  §  352. 

OOO ••■••■••••■••♦■••■•«•■.•.•••••«..«..,.,.,.,  v^,  XT.  ^^.f  9  0*J*J. 

836  C.  P.  A.,  5  354. 

837  C.  P.  A.,  J  356. 

838  C.  P.  A.,  |343. 

8«) C.  P.  A.,  1 342. 

o4Jl|   XBv  BoDllOIlCO  • \y,  x*.  A..  5  341. 

o4x|  lASv  seiiionco (^,  X^.  At.  9  10o5. 

841a  C.  P.  A.,  1 366. 

841b  (as  added  by  L.  1913,  ch.  228) C.  P.  A.,  1 266. 

841b  (as  added  by  L.  1013,  oh.  228)  (Tr.  by  L.  1020,  ch.  919) .  Decedent  estate  1.,  1 131. 
841b  (as  added  by  L.  1913,  oh.  395) C.  P.  A.,  §  379. 

842 C.  P.  A.,  1 367. 

843  C.  P.  A.,  1 358. 

843  (Tr.  by  L.  1920,  oh.  936) Lerislative  1.,  S  62a. 

844  C.  pTa.,  §  359. 

846  C.  P.  A.,  I  360. 

846  J.  Ct.  A.,  I  243. 

846  C.  P.  A.,  5  361. 

846  J.  a.  A.,  §  244. 

847   C.  P.  A.,  1 362. 

847  4 J.  Ot.  A.,  §  245. 

848  J.  a."  A.,  1 246. 

849 C.  P.  A.,  5  364. 

849  J.  Ct.  A.,  1 247. 

860  J.  Ct.  A.,  §  248. 

862 .C.  P.  A.,  §  404. 

863 C.  P.  A.,  i  406. 

864,  except  as  to  legisUtive  committees C.  P.  A.,  1 406,  subd.  1. 

854>  as  to  legislative  committees  (Tr.  by  L.  1920,  ch.  936) .  .Leidslatiye  1.,  S  62a. 
866  C.  pTa.,  5406^  subd.  2. 

866  C.  P.  A.,  5  406,  subd.  3. 

867  C.  P.  A.,  5  406,  subd.  4. 

861   C.  p.  A.,  §  408,  subd.  1. 

862  C.  P.  A.,  §  408,  subds.  2,  3. 

Mt\  C   P    A     5  410 

867  C.  P.  A.,  1 411. 

867,  as  far  as  applicable  to  justice  court  practice J.  Ct.  A.,  1 201 . 

868  C.  P.  A.,  1 413. 

g^  C.  P.  A.  1 414. 

870,  in  part,  superseded  by C.  P.  A.J  |§  288,  296. 

870,  see  note C.  P.  A.,  {  293. 

871,  in  part,  superseded  by C.  P.  A.,  |§  288,  296. 

871,  see  note C.  P.  A.,  1 293. 

872,  in  part,  superseded  by C.  P.  A.,  |  288. 

872,  in  part Rules  of  civil  practice,  122,  in  part* 

872,  subd.  6,  rewritten Rules  of  civil  practice,  123. 

872,  subd.  7,  last  part  of  2d  sentence C.  P.  A.,  §  296. 

872,  subd.  7,  last  sentence,  in  part C.  P.  A.,  1 289. 

874  C.  P.  A.,  §  299,  in  part. 

876,  except  last  sentence Rules  of  civil  practice,  127. 

877  C.  P.  A.,  5  297. 

879  C.  P.  A.,  |298. 

880,  combined  with  883,  and  900,  in  part,  and  condensed. . . Rules  of  civil  practice,  129. 

881   C.  P.  A.,  §  303. 

882  C.  P.  A.,  f  304,  Ist  sentence. 

883  C.  P.  A.,  §  305,  in  part. 

883,  combined  with  880,  and  900,  in  part,  and  condensed. .  .Rules  of  civil  practice,  129. 
886 C.  P.  A.,  1 307. 

886  Rules  of  civil  practice,  120. 

886  C.  P.  A.,  5  300. 

>87,  in  part,  superseded  by C.  P.  A.,  J  288. 


f 


SECTIONS  OF  CODE  OP  CIVIL  PROCEDURE 


CODE  CIV.  PROC. 
Section. 

888,  mibcb.  1-6,  superseded  by 
888,  subd.  2,  see  note.  . . 
888,  subd.  6,  superseded  by 
890,  Ist  sentence 


900, 

900, 

900 

901 

901, 

901, 

902 

903 

904 

905 

906 

907 


last  sentence. 

in  part,  combined  with 


last  sentence 
in  part 


•   -  • 


except  Ist  clause 


910,  rewritten 

910,  substituted  for  by 

911,  in  part 


911,  in  part 
911 
913 
914 
915 
919 
921 
922 
923 
924 
925 
926 
927 
928 
929 
930 
931 
931a 
931b 
931c 
932 
933 
934 
935 
936 
937 
938 
939 
940 
941 
941a 
942 
943 

944,  Ist  sentence 
'^'4,  2d  sentence. 
.4,  last  two  sentences 
45 
^6 

7 

S 

) 

) 

I 


I 


880 


883 


and 


condensed 


C.  P.  A.,  f  288. 

C.  P.  A.,  i  293. 

C.  P.  A..  I  308,  in  part. 

Rules  of  civil  practice,  125,  last 
sentence. 
. .  Rules^of  civil  practice,  128,  in  part. 
. .  Rules  of  civil  practice,  129. 
.  J.  Ct.  A.,  §  206. 
.J.  Ct  A.,  §207. 

.  Rules  of  civil  practice,  128,  in  part. 
.  Rules  of  civil  practice,  130,  in  part. 
.  J.  Ct.  A.,  §  208. 
.  J.  Ct.  A.,  §  209. 

.  Rules  of  civil  practice,  131,  subd.  1. 
.  Rules  of  civil  practice,  131,  subd.  2. 
.  Rules  of  civil  practice,  131,  subd.  8. 
.  Rules  of  civil  practice,  131,  subd.  4. 
.Rules  of  civu  practice,  132,  last 

two  sentences. 
.  Rules  of  civil  practice,  133. 
.  C.  P.  A.,  1 304,  last  sentence. 
.J.  Ct.  A..  §212. 
.C.    P.    A.,    §304,    last   sentence, 

in  part. 
.C.  P.  A.,  §305,  in  part. 
.J.  Ct.  A.,  §213. 
.  C.  P.  A.,  §  309. 
.  C.  P.  A.,  1 310. 
.Vy.  x  .  A.,  §  311. 
.  v./.  X  .  A.,  §  312. 
.  C.  p.  A.,  1 366. 
.  C.  P.  A.,  §  367. 
.C.  P.  A.,  §368,  subd.  1. 
.  C.  P.  A.,  1 368,  subd.  2. 
.  C.  P.  A.,  §  369. 

C.  P.  A.,  §370. 

C.  P.  A.,  §371. 
.  C.  P.  A.,  §  372. 
.  C.  P.  A.,  §  373. 
.  C.  P.  A.,  §  374,  subds,  1,  4. 
.  C.  P.  A.,  1 374,  subds.  2,  3. 
.  C.  P.  A.,  i  377. 

.  Vy.  X  .  A.,  §  o7o. 

.  0«  X  .  A.,  §  tfvO. 

v/.  X  •  A.,  §  ooU. 

"  "    '       382. 

383. 

384,  subds.  1,  2. 

384,  subds.  3,  4. 

386 
J.  Ct.  a:,  §  471. 
.  C.  p.  A.,  f  387,  subd.  1. 
.  C.  P.  A.,  1 387,  subds.  2,  3. 
.  C.  P.  A.,  §  388. 
.  C.  P.  A.,  §  381. 
C.  P.  A.,  §391. 
.  C  X  .  A.,  §  399. 
.  C.  P.  A.,  §  400. 
C.  P.  A.,  §  401. 

375,  in  part. 

402. 

392. 

393. 

394,  subd.  1. 
C.  P.  A.|  I  394,  subd.  2. 
.  C.  P.  A.,  i  394,  subd.  3. 
.  C.  P.  A.,  §  394,  subd.  4. 
.  C.  P.  A.,  §  395. 
.  vy.  X .  A..,  «  «59o. 
.  Kjm  X .  A.,  §  387. 
.  vy.  X  .  A*f  }  oov. 
.  vy.  X  .  A.,  {  oBo. 

.  C.  p.  A.,  §  329. 


•    '-■"    —  •    -—"7 

.  O.  X  .  A., 

.  V/«    X  .   A., 

.  O.  X .  A., 

.  V/.    X   «    A., 

.  vy.  X  .  A., 


.  vy.  X  .  A.., 

.  V>.  X  .  A., 

.  V/.  X  .  A., 

.  vy.  X  ■  A., 

.  V/.  X  .  A., 


TABLE  SHOWING  DISTRIBUTION  OF 

CODE  CIV.  PROC. 
Section. 
958  C.  P.  A.,  j  330,  let  paragraph. 

969  C.  P.  A.,  1 330,  last  paragraph. 

960  C.  P.  A.,  §335. 

961 Surr.  Ct.  A.,  §  22,  last  sentence. 

961,  in  part Surr.Ct.  A.,  §  961,subd.  10,  in  part 

Qisio,  p  p  A    &  ^ai 

"^'"^^    #   •   •«   ■■■•■   ■»••«•   ■»•••••■••■■•••■*••■   ■••■••••««   «■■  ^^^ft   A  •  ^^k*S   3|  I^^JaKa 

^r\^  A  &^       •  ••••••■■•■■•■■•••■•••••••••■••■•■*•■•••••«•,■.  ^^/«    A^  •    ^&  •  ■     V  ^9^#  J»  • 

961c  C.  P.  A.,  5  336. 

961d  C.  P.  A.,  §  332. 

47\#A^^        a  ■  ■■••>•••>     •*•■>■••■«•■■■•■•>•■•■••••,■■■■•.•,  ^^^*     A    •     X^*  >      3K    4^9^^* 

962  C.  P.  A.,  1 344. 

963  C.  P.  A.,  §  421. 

964,  except  1st  sentence  (omitted  as  unnecessary) C.  P.  A.,  {  422. 

966,  substituted  for  by C.  P.  A.,  §  423,  Ist  sentence. 

966  C.  P.  A.,  §  443,  subd.  1. 

967,  1st  sentence C.  P.  A.,  §  443,  subd.  2. 

967,  2d  sentence,  omitted  as  unnecessary,  see  note C.  P.  A.,  §  443. 

968  C.  P.  A.,  §  426. 

OAQ  O    P    A      i  4.97 

970  C.  p.  A.,  §429. 

971   C.  P,  A.,  1 430,  1st  sentence. 

972  C.  P.  A.,  §  430,  last  sentence. 

972,  see  note C.  P.  A,,  §  431. 

973  C.  P.  A.,  §  443,  subd.  3. 

973,  see Rules  of  civil  practice,  108. 

974   C.  P.  A.,  f  424. 

976  C.  P.  A.,  1 423,  last  sentence. 

976,  1st  sentence C.  P.  A.,  §  432. 

976,  2d  sentence Rules  of  civil  practice,  168. 

970,  last  sentence C.  P.  A.,  §  284,  Ist  sentence. 

976,  see  note C.  P.  A.,  §  438. 

977,  Ist  sentence Rules  of  civil  practice,  150. 

977,  2d-6th  sentences Rules  of  civil  practice,  151. 

980,  except  last  sentence  (omitted  as  unnecessary) C.  P.  A.,  §  433. 

981,  broadened Rules  of  civil  practice,   160,   1st 

paragraph. 

982,  except  last  sentence  (omitted  as  unnecessary) C.  P.  A.,  §  183. 

982a  (Tr.  by  L.  1920,  ch.  930) Real  prop.  1.,  §  636. 

983  C.  P.  A.,  §  184. 

984  C.  P.  A.,  §  182. 

986  C.  P.  A.,  5  186. 

986  Rules  of  civil  practice,  146. 

987  C.  P.  A,,  §  187. 

988  .' C.  P.  A.,  §  188. 

989  Rules  of  civil  practice,  147. 

990  C.  P.  A.,  §  186. 

991,  see  note C.  P.  A.,  §  182. 

M2  n   P    A     I  4A4    oiiVkHfl    1-3 

993,  1st  sentence C.  P.  A.,  §  444,  subd.  4. 

993,  1st  clause  of  2d  sentence,  superseded  by C.  P.  A.,  §  608. 

993,  last  part,  covered,  C.  P.  A.,  §  106,  see  note C.  P.  A.,  §  608. 

996  C.  P.  A.,  1 446. 

996  C.  P.  A.,  §  583. 

997,  1st  sentence C.  P.  A.,  §  675,  1st  sentence. 

997,  1st  sentence,  rewritten Rules  of  civil  practice,   221,   1st 

paragraph,  1st  part. 

997,  except  1st  sentence C.  P.  A.,  §576. 

998,  1st  sentence,  rewritten Rules  of  civil  practice,  221,   1st 

paragraph,  2d  part. 

998,  last  part C.  r.  A.,  §576,  last  sentence,  in  part. 

999,  1st  sentence C.  P.  A.,  §  649. 

999,  last  sentence C.  P.  A.,  §  575,  in  part. 

000,  Ist  sentence C.  P.  A.,  §  550. 

000,  last  three  sentences  rewritten  to  state  present  law Rules  of  civil  practice,  220. 

001,  Ist  sentence C.  P.  A.,  §  561. 

001,  so  far  as  stating  time  within  which  party  must  except. .  C.  P.  A.,  §  447. 

002  ,C.  P.  A.,  §  552. 

003,  Ist  sentence  and  1st  clause  of  2d  sentence C.  P.  A.,  §  553. 

003,  last  part  of  2d  sentence,  see  note C.  P.  A.,  §  106. 

003,  last  sentence,  included  in  rules  of  civil  practice,  221,  last 

paragraph;  see  note . C.  P.  A.,  §  553. 

niH 


SECTIONS  OF  CX)DE  OP  CIVIL  PROCEDURE 


CODE  CIV.  PROC. 
Section. 

004  C.  P.  A.,  §  556. 

005,  l8t  sentence,  Ist  part Rules  of  civil  practice,  203,  except 

last  clause. 
005,  2d  clause  of  Ist  sentence  and  2d  sentence C.  P.  A.,  §  554. 

006  C.  P.  A.,  f  555. 

007  Rules  of  civil  practice,  223. 

008 C.  P.  A.,  §428. 

009  C.  P.  A.,  §  426. 

009 Surr.  Ct.  A.,  §  67,  last  part  of  2d 

sentence. 

010,  except  last  sentence C.  P.  A.,  1 442. 

tiJiu,  last  sentence v>.  a  .  A«,  y  X4oo. 

Oil   C.  P.  A.,  §  464. 

012  C.  P.  A.,  1 466. 

013 N.  Y.  C.  Ct.  A.,  §  31. 

014,  Ist  sentence C  P.  A.,  5  431. 

015  C,  P.  A.,  §467. 

015,  in  part N.  Y.  C.  Ct.  A.,  §  79. 

016,  except  2d  sentence Rules  of  civil  praotioe,  171. 

017  C.  P.  A.,  §  469,  end  of  2d  sentence. 

018  C.  P.  A.,   { 469,  except  5th  and 

6th  sentences. 

019  C.  P.  A.,  §  470,  subd.  3. 

020  C.  P.  A.,  §  435,  in  part. 

021,  except  as  to  demurrer  and  referees C.  P.  A.,  §  441. 

021,  as  to  referee's  report C.  P.  A.,  §  470,  subd.  1,  in  part. 

022,  except  as  to  referees C.  P.  A.,  §  440. 

022,  as  to  referee's  report C.  P.  A.,  §  470,  subd.  1,  in  part. 

023,  except  as  to  referees C.  P.  A.,  1 439. 

023,  as  to  referees C.  P.  A.,  §  471. 

024,  exc^t  part  of  last  sentence Rules  of  civil  practice,    172,   1st 

three  sentences. 

024,  last  sentence,  so  far  as  relating  to  condemnation  corn- 
commissioners  (Tr.  by  L.  1920,  ch.  923) Condemnation  1.,  §  13,  last  sentence. 

025 C.  P.  A.,  §  468,  1st  paragraph. 

026  C.  P.  A.,  J  468,  2d  paragraph. 

038  (Repealed  and  re-enacted  as  judiciary  L,  §  508,  by  L. 

1909,  ch.  65) J.  Ct.  A.,  1 222. 

055  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  537. 

063 C.  P.  A.,  §  449,  1st  two  sentences. 

064  (Tr.  by  L.  1920,  oh.  938) Judiciary!.,  §  749a. 

065  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  1 749b. 

066  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §f  538a,  749c. 

067 C.   P.   A.,   §449,   last  three  sen- 

tenoes 

068  (Tr.  by  L.  1920,  ch.  938) Judiciary  L,  §  749d. 

069  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  749e. 

070  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  749f. 

071  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  749g. 

163  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  741. 

164  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  742,  Ist  sentence. 

166  (Tr.  by  L.«1920,  ch.  938) Judiciary  1.,  1 742,  2d  sentence. 

166,  1st  sentence C.  P.  A.,  §  448. 

166,  last  two  sentences C.  P.  A.,  §  456. 

166,  exc^t  1st  sentence J.  Ct.  A.,  §  239. 

167  (Tr.  by  L.  1920,  ch.  938) Judiciary  l,  §  743,  1st  sentence. 

168  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  }  743,  2d  sentence. 

169  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  743,  last  sentence. 

170  (Tr.  by  L.  1920,  ch.  938) Judiciary  I.,  §  744. 

171  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  745. 

171   Surr.  Ct.  A.,  §  70,  2d  paragraph, 

in  part. 

172  Surr.  Ct.  A.,  §  70,  2d  paragraph, 

in  part. 

172  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  746. 

173  (Tr.  llv  L.  1920,  ch.  938)     Judiciary  1.,  §  747. 

174,  last  clause C.  P.  A.,  §  466. 

174  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  748. 

175  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  749. 

17A  P    P    A     &  SKI 

176,  except  as  to  courts  of  record J.  Ct.  A.,  §  235. 

177  C.  P.  A.,  §  453,  subd.  1. 


TABLE  SHOWING  DISTRIBUTION  OF 


CODE  CIV.  PROC. 
Section. 

78  


79 


C.  P.  A.,  $  453,  subd.  2. 
C.  P.  A.,  i  454. 


79,  except  as  to  courts  of  record J.  Ct.  A.,  §  236. 

80,  Ist  three  sentences C.  P.  A.,  6  450. 

80,  last  sentence C.  P.  A.,  1 452. 

80,  in  part C.  P.  A.,  1 444,  subd.  2,  in  part. 

80,  except  last  sentence J.  Ct.  A.,  §  238. 

80,  last  sentence J.  Ct.  A.,  §  237. 

81   C.  P.  A.,  §  463. 

82,  first  clause C.  P.  A.,  §  462. 

82,  last  clause. C.  P.  A.,  §  467. 

83  .  . C.  P.  A.,  1 460. 

84,  omitted  as  covered  by C.  P.  A.,  §  435,  in  part. 

85  C.  P.  A.,  1 461. 

86  C.  P.  A.,  §  458. 

87,  except  last  sentence C.  P.  A.,  §  459, .  except  last    sen- 
tence. 

87,  last  sentence C.  P.  A.,  §  585. 

88  C.  P.  A.,  1 459,  last  sentence. 

89,  1st  sentence Rules  of  civil  practice,  165. 

89,  last  sentence C.  P.  A.,  §  495,  Ist  sentence. 

90,  except  Ist  sentence  (omitted) Rules  <rf  civil  practice,  164. 

91  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  {  740. 

200  C.  P.  A.,  §  472. 

202  Rules  of  civil   practice,   201,   2d 

sentence. 
203,  superseded  by Rules  of  civil  practice,  185. 

204  C.  P.  A.,  §  474,  subd.  1. 

205  C.  P.  A.,  §  474. 

207  n  P  A     8  479 

208,  omitted  as  obsolete,  see  note C.  P.  A.,  1 479. 

209  C.  P.  A.,  1 482,  1st  sentence. 

210,  except  1st  sentence,  last  part C.  P.  A.,  §  478, 2d  and  3d  sentences. 

210,  Ist  sentence,  last  part  placed  in  rules  of  civil  practice, 

xoo,  see  nove  .....>..............,.. vy.  x  .  a^.,  ^  4/ o. 

211   C.  P.  A.,  §  481. 

211,  so  far  as  applicable  to  justice  courts J.  Ct.  A.,  §  277. 

212,  except  last  sentence C.  P.  A.,  1 486. 

212,  last  sentence  omitted,  see  note C.  P.  A.,  §  486. 

ol  9  P    P    A      &  4517 

214,  Ist  sentence C.  P.  A.,  1 489. 

214,  2d  sentence Rules  of  civil  practice,  189. 

214,  last  sentence C.  P.  A.,  §  491. 

215  C.  P.  A.,  1490. 

216,  Ist  sentence C.  P.  A.,  §  493,  subd.  1. 

1216,  except  Ist  sentence,  placed  in  rules  of  civil  practice,  192, 

subds.  1,  3-5;  see  note C.  P.  A.,  §  493. 

217  C.  P.  A.,  §493. 

217,  except  subd.  3 Rules  of  civil  practice,  192,  subd.  2. 

218  C.  P.  A.,  }  492. 

219,  subd.  1,  except  last  clause Rules  of  civil  practice,  190,  subd.  1. 

219,  subd.  2,  except  3d  sentence Rules  of  civil  practice,  190,  subd.  2. 

220,  covered  by C.  P.  A„  §  96.        . 

221   Rules  of  civil  practice,  195. 

222 Rules  of  civil  practice,  196. 

223,  1st  sentence Rules  of  civil  practice,  197. 

223,  last  sentence C.  P.  A.,  §469,  6th  sentence. 

224  C.  P.  A.,  f  496. 

225  Rules  of  civil  practice,  194. 

226  Rules  of  civil  practice,  199. 

227  O.  P.  A.,  §  499. 

228,  ist  sentence C.  P.  A.,  1 470,  subd.  2. 

228,  last  sentence Rules  of  civil  practice,  198. 

228,  see  note C.  P.  A.,  §  499. 

229  C.  P.  A.,  1 1174. 

230  Rules  of  civil  practice,  187. 

231,  rewritten Rules  of  civil  practice,  188. 

232  Rules  of  civil  practice,  222. 

233,  1st  clause C.  P.  A.,  §  495,  2d  sentence. 

^o4  \j»  jTt  A..,  9  4v0,  lasv  senxence. 

235  C.  P.  A.,  1 480. 

236  Rules  of  civil  practice,  201,  Ist  and 

last  sentences. 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE 


CODE  CIV.  FROC. 

Section. 

1237  RulfiB  of  civil  practice,  202,  subcU. 

2-4,6. 

238 

239,  Ist  sentence 


251,  except  Ist  two  sentences C.  P.  A., 

262 C.  P.  A., 

253  C.  P.  A., 

1254 C.  P.  A., 

1255 C.  P.  A., 


239,  last  sentence 

240 

mTjt^  •      «     «•     ■■     ••«•■■••«■■•     •••■•••••• 

242,  except  last  sentence,  last  clause . 
243 

244  

JtmSm^   B60  DOlC  ••••  ••.•>* •-•■ 

mrXOf     MAX    pf«l~^r  •■•     •••     ••«•••••••••••• 

245,  Ist  two  sentences  (Tr.  by  L.  1920,  ch.  921) 

245,  except  Ist  two  sentences  (Tr.  by  L.  1920,  oh.  921) 

245a,  except  8th-14th  sentences,  and  last  sentence,  last  clause 


.  Rules  of  civil  practice,  202,  subd.  1. 
.  Rules  of  civil  practice,  202,  subd.  8. 
.  C.  P.  A.,  $  503. 
.  C.  P.  A.,  I  504. 
.  C.  P.  A.,  5  505. 
.  C.  P.  A.,  §  506. 

C.  P.  A.,  §507. 
.C.  P.  A.,  5508. 

C.  P.  A.,  1 501. 
.  N.  Y.  C.  Ct.  A.,  §  9. 

County  1.,  §171. 

County  1.,  §  172. 


County  1.,  §  173. 


(Tr.  by  L.  1920,  ch.  921) 
245a,  8th-14th  sentences,  placed  in  rules  of  civil  practice,  16; 
see  note,  L.  1920,  ch.  921,  to  §  173. 

246  N.  Y.  C.  Ct.  A.,  §  10. 

247  C.  P.  A.,  §502. 

247,  1st  sentence • pi.  Y.  v^.  L/t.  A.,  $  lU. 

248  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  256a. 

249  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  265b. 

250  C.  P.  A.,  f  509,  in  part. 

251,  1st  two  sentences C.  P.  A.,  §  510. 


256 
257 
258 
259 
260 
261 


.  \Jm    X  •  A., 

C.  p.  A., 

,  O.  Jr.  rL.f 
C  P.  A., 

V^.  X  .  A.., 


511 
512 
513 
514 
515; 
516 
517 
518 
519 
530 
532 


in  part 
in  part 
in  part 
in  part 
in  part 
in  part 


in  part, 
in  part, 
in  part, 
in  part. 


262 C.  P.  A.,  §  533, 

263  C.  P.  A.,  §  534, 

1264  Rules  of  civil  practice,  204,  except 

last  clause. 

265  C.  P.  A.,  §  535,  vn  part. 

266  C.  P.  A.,  I  536,  in  part. 

267  C.  P.  A.,  §  537,  in  part. 

269 C.  P.  A.,  I  538,  in  part. 

270  C.  P.  A.,  §  539,  in  part. 


272,  in  part C.  P.  A., 

272,  in  part C.  P.  A., 

At  Ay  in  pan • v^.  x .  ^v., 

272,  in  part C.  P.  A., 

272,  in  part C.  P.  A., 

in  part C.  P.  A., 

in  part C.  P.  A.,  ^ 

in  part C.  P.  A.,  §  516,  in  part 

'"•"**  530,  in  part 
532,  in  part 


509,  in  part 

510,  in  part. 

511,  in  part 

512,  in  part 

513,  in  part 

514,  in  part 

515,  in  part 


533,  in  part 

534,  in  part 

535,  in  part 

536,  in  part 
437,  in  part 


272, 
272, 
272, 

272,  in  i>art C.  P.  A., 

272,  in  part C.  P.  A., 

Am  £j  in  par* • • v^.  x .  ^^., 

272,  in  part C.  P.  A., 

272,  in  part : .  .C.  P.  A-, 

272,  in  part C.  P.  A., 

272,  in  part C.  P.  A.,  _ 

272,  in  part C.  P.  A.,  |  538,  in  part 

1272,  in  part C.  P.  A.,  §  539,  in  part 

273  C.  P.  A.,  §  540. 

tyjA  P   P   A     1 541 

275^  except  as  to  New  York  city  court C.  P.  A.,  §  543. 

275,  Ist  sentence,  last  part N.  Y.  C.  Ct.  A.,  §  18. 

276  C.  P.  A.,  5  544. 

277  C.  P.  A.,  §  545. 

278  C,  P.  A.,  §  542. 

279  C.  P.  A.,  1 546. 

M^^KM      ••    .    ».•• ...•• ••••.•••••■•* ••..  \^»   X  .    ^^•,    a  l^^l  . 

'281,  except  as  to  New  York  city  court C.  P.  A.,  §  548. 


TABLE  SHOWING  DISTRIBUTION  OF 

CODE  CIV.  PROC. 
Section. 

1281,  as  to  New  York  city  court  (omitted  as  covered  by  New 

York  city  court  act),  see  note C.  P.  A.,  §  548. 

1282,  except  last  sentence,  last  part C.  P.  A.,  §  621. 

1283  . C.  P.  A.,  §  522. 

1284 : C.  P.  A.  §523. 

1285  C.  P.  A.,  §  624. 

■'■^oo  C  J*.  A.,  §  526,  suud.  4. 

1286,  except  last  part C.  P.  A.,  §  626. 

1287,  Ist  sentence C.  P.  A.,  §  526,  subd.  1. 

1287,  last  sentence C.  P.  A.,  §  526,  subd.  2. 

1288 C.  P.  A.,  I  526,  subd.  3. 

1289  C.  P.  A.,  §  527. 

iZw)  (j,  P.  A.. ,  §  628,  1st  par&sntpn. 

1291   C.  P.  A.,  §  628,  except  1st  parar 

graph. 

1292  C.  P,  A.,  §  529. 

1293,  omitted,  see  note C.  P.  A.,  §  1533. 

1294  C.  P.  A.,  §  557,  subd.  1. 

1295  C.  P.  A.,  §  561. 

1295  Surr.  Ct.  A..  §  290. 

1295  C.  P.  A.,  §  557,  subd.  2. 

1296  Surr.  Ct.  A.,  §  291. 

1297,  1st  sentence C,  P.  A.,  §  557,  subd.  3. 

1297,  last  sentence C.  P.  A,,  §  572. 

1297  Suit.  a.  A.,  §  292. 

1298   C.  P.  A.,  §  678. 

1298  Suit.  Ct.  A.,  §  307. 

1299  C.  P.  A.,  §  579. 

1299  Surr.  Ct.  A.,  §  308. 

1300  C.  P.  A.,  §  562,  1st  two  sentences. 

1301   C.  P.  A.,  §  562,  last  sentence. 

1301   Surr.  Ct.  A..  §  296. 

1302  C.  P.  A.,  §  563. 

1302  Surr.  Ct.  A.,  §  296. 

1303  C.  P.  A.,  §  107. 

1303  Surr.  Ct.  A.,  §  297. 

1305  C.  P.  A.,  §  569. 

1305 Surr.  Ct.  A.,  §  302. 

1306  C.  P.  A.,  §  564. 

1306  Surr.  Ct.  A.,  §  303. 

1307  C.  P.  A.,  §  567. 

1307  Surr.  Ct.  A.,  §  304. 

1308  C.  P.  A.,  §  149. 

1308  Surr.  Ct.  A.,  §  305. 

1309  C.  P.  A.,  §  161. 

1309  Surr.  Ct.  A.,  §  306. 

1310,  Ist  two  sentences C.  P.  A.,  |  573. 

1310,  3d  sentence C.  P.  A.,  §  574. 

1310,  last  two  sentences C.  P.  A.,  §  591. 

1311 C.  P.  A.,  §689. 

1312  C.  P.  A.,  I  568. 

1313  C.  P.  A.,  I  570. 

1314  C.  P.  A.,  §  571,  in  part. 

1315  C.  P.  A.,  I  577. 

1316  C.  P.  A.,  §  580,   1st    and  3d  sen- 

tences. 

1317,  except  last  sentence C.  P.  A.,  §  584. 

Aoi  f ,  see  note i^,  jr .  A.,  5  luo. 

1318  C.  P.  A.,  I  560. 

1319  C.  P.  A.,  1 497, 

1320  C.  P.  A.,  J  633. 

1321   C.  P.  A.,  §  498,  subd.  1. 

1323,  1st  two  sentences C.  P.  A.,  §  587. 

1323,  last  three  sentences C.  P.  A*,  I  586. 

1323a C.  P.  A.,  1 582. 

1324,  omitted  as  obsolete,  see  note C.  P.  A.,  §  588. 

1325  C.  P.  A.,  §  592. 

tqoA  '  P    P    A     &  W^ 

1327 f  except  last  two  sentences C.  P.  A.,  §  594. 

1327,  last  two  sentences C.  P.  A.,  §  149. 

!}28  C.  P.  A.,  §  595. 

ZXXfl 
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CODE  CIV.  PROC. 
Section. 

vfislr 

tXllJ 

331  

332 

333  

334  

335,  1st  clause. 

335 

336 

337,  1st  and  2d  clauses,  omitted 

2,  3,  see  note. 

337^  2d  clause  of  1st  sentence 
337,  last  sentence 

Q9Qo 

340,  1st  sentence,  1st  part . . . 
340,  1st  sentence,  last  part. . 
340,  last  sentence 

ft^^SiA       •■•■■•••■••I 

343 

344,  mibds.  1,  2. . 

344,  subd.  3 

344,  subd.  4 

345 

345,  last  thie^  sentences 

I9^S^#      •••■■••■••• 

347 

04,7 

348,  Ist  sentence 
348,  1st  clause  of  2d  sentence 
348,  2d  clause  of  2d  sentence . 
348,  last  clause 

349  

349 

350,  1st  sentence 

350,  as  to  appeal  to  court  of  appeals 

351,  1st  sentence  ...>... 
351,  except  Ist  sentence 

352 

353  

354,  1st  sentence 

354,  last  sentence 

355 

355,  1st  sentence 

356 
357 
358 
350 
360 

361,  Ist  sentence 

361,  2d  sentence 

1362  

363  

383  

*p54,  except  last  sentence. .  .  . 

(64,  last  sentence 

»5 

(66,  except  last  two  sentences 

66,  4th  sentence 

66,  last  sentence,  omitted  as 

167  . 


to< 


V 
S8 
» 
fO 

n 
•2 

'3 


as  covered 


temporary, 


by 


C 


note 


subds 


C.  P. 
C.  P. 
C.  P. 


C.  P. 
C.  P. 
C.  P. 


C.  P. 
C.  P. 
J.  Ct. 
C.  P. 


C.  P. 

.C.  P. 

C.  P. 

C.  P. 

c.  p. 
c.  p. 

.  V/.  i  . 

c.  p. 
c.  p. 
c.  p. 
c.  p. 
.c.  p. 
c.  p. 
c.  p. 
c.  p. 
c.  p. 

.0.  p. 

.N.  Y. 

C.  P. 

N.  Y. 

C.  P. 

C.  P. 

C.  P. 

C.  P. 

N.  Y. 

C.  P. 

N.  Y. 

C.  P. 
.0.  i . 

C.  P. 

\  c.  p. 
c.  p. 
c.  p. 

.Rules 

.Rules 

C.  P. 

c.  p. 

C.  P. 

c.  p. 

c.  p. 
c.  p. 
c.  p. 
c.  p. 
c.  p. 

J.  Ct. 

c.  p. 
c.  p. 
c.  p. 
c.  p. 
c.  p. 
c.  p. 
c.  p. 

.  J.  Ct. 

c.  p. 
c.  p. 

C.P. 

c.  p. 

C.P. 
C.P. 


A.,  §  596. 
A.,  §  697. 
A.,  f  598. 

A.,  S  Sua. 

A.,  §  600. 
A.,  §  566. 
A.,  §  151. 
A.,  §  566. 
A.,  S  435. 
A.,  i  690. 

A.,  §  604. 

A.,  §  589,  last  partofsubd.  3. 

A.,  I  604. 

A.,  i  602. 

A.,  §  601. 

A.,  §  607. 

A.,  I  622,  in  part. 

A.,  1 624. 

A.,  1 623. 

A.,  §  625. 

A.,  1 622,  in  part. 

A.,  1 626. 

A.,  1 627. 

A.,  §  628. 

A.,  §  630. 

A.,  i  621,  in  part. 

A.,  §  629. 

A.,  §608. 

C.  Ct.  A.,  f  68. 

A.,  §609. 

C.  Ct.  A.,  §  70. 

A.,  §  610. 

A.,  §  132. 

A.,  1 613. 

A.,  §66. 

C.  Ct.  A.,  §  71. 

A.,  §611. 

C.  Ct.  A.,  §  69. 

A.,  §  619. 

A.,  1 6O3; 

A.,  1 612. 

A.,  1 614. 

A.,  §  615. 

A.,  f  616. 

of  civil  practice,  202,  subd.  6. 

of  civil  practice,  202,  subd.  7. 

A.,  §  621,  in  part. 

A.,  I  617. 

A.,  I  631,  subds.  1,  3. 

A.,  §  631,  subd.  2. 

A.,  §  580,  in  part.  • 

A.,  §  632. 

A.,  §  634,  1st  sentence. 

A.,  1 631,  last  paragraph. 

A.,  i  634,  2d  sentence. 

A.,  I  636. 

A.,  §  637. 

A.,  §  284. 

A.,  §  638. 

A.,  §  635. 

A.,  §648. 

A.,  §  640. 

A.,  §  686. 

A.,  I  686. 

A.,  §  641. 

A.,  §  280. 

A.,  §  642. 

A.,  §  643. 

A.,  §  646. 

A.,  §  646. 

A.,  1 647. 


nxfll 


TABLE  SHOWING  DISTRIBUTION  OF 


■   •■••■••« 


except  as  to  real  property 


except  last  sentence 
last  sentence 


CODE  CIV.  PROC. 
Section. 
1373  . 
1373, 
1374 
1375 
1376 
1377 
1378 
1379 
1380 
1381 
1382 
1383 
1384, 
1384, 
1384 
1385 
1385 
1386 
1386 
1387 
1387 
1388 
1389 
1390 
1391, 
1391, 
1391, 
1392 
1393, 
1394 
1395 


Ist  sentence 

except  1st  sentence .... 

except  1st  sentence,  and 


except 


•  •••••• 


except  last  clause  (omitted 


1396 

1397 

1398 

1399 

1400 

1401 

1402 

1403 

1404 

1404a,  as  to  execution 

1404a  (Tr.  by  L.  1920, 

1405 

1405 

1406 

1407 

1408 

1408 

1409 

1409 

1410 

1410,  except  last  clause 

1411 

1411 

1412 

1412 

1413 

1414 

1415 

1416 

1417 

1418 

1419 

1420 

1421 

1422 

1423 

1424 

1425 

1426 

1427 

1428 


•  •  • 


ch.  934) 


as 


covcHFed  by  tax 


to 


courts  of 


record 
law) 


.J.  Ct.  A.,  §  118, 1st  three  sentences. 
J.  Ct.  A.,  §283. 
.0.  P.  A.,  1649. 
.C.  P,  A-,  |650. 
.C.  P.  A.,  j651. 
.C.  P.  A.,  §652. 
C.  P.  A.,  I  653. 
.  C.  P.  A.,  {  654. 
.C.  P.  A.,  1 655. 
.C  P.  A.,  §  656. 
.C.  P.  A.,  4657. 
.C.  P.  A.,  1 658. 
. O.  A.  A.,  §660. 
.C.  P.  A.,  §695. 
.J.  Ct.  A.,  §289. 
C.  P.  A.,  §661. 
.J.  Ct.  A.,  §290. 
.  C  P.  A.,  §  662. 
.J.  Ct.  A.,  §291. 
.C.  P.  A.,  §663. 
.J.  Ct.  A.,  §292. 
.C.  P.  A.,  §639. 
.  C.  P.  A.,  f  664. 
.  C.  P.  A.,  §  665,  except  subd.'  7. 
C.  P.  A.,  §  665,  subd.  7. 
C.  P.  A.,  §684. 
.J.Ct.A.,  §300. 
.  C.  P.  A.,  §  666. 
C.  P.  A.,  §667. 
C.  P.  A.,  §668. 
C.  P.  A.,  §670,  except  last  pai»- 


mph. 
/■  X  •  A., 


670,  last  pancraph. 

671. 

672, 

673. 

674. 

675. 

676. 


.  V/«     X    .    Am, 
.  V/.    X   .    A., 

.  O.  X  .  A., 
•  O.  X  .  A., 
.  O.  X  .  A.., 
■  O.  X  .  A,., 
C.  P.  A.,  §677. 
C.  P.  A.,  §678. 
C.  P.  A.,  §669. 
.  Personal  property  1.,  §  250. 
C.  P.  A.,  §679. 
J.  Ct.  A.,  §293. 
C.  P.  A.,  §680. 
.C.  P.  A.,  §681. 
C.  P.  A.,  §682. 
J.  Ct.  A.,  §286. 
.  C.  P.  A.,  §  683. 
J.Ct.A.,  §294. 
C.  P.  A.,  §686. 
J.  Ct.  A.,  §295. 
C.  P.  A.,  §687. 
.J.  Ct.  A.,  §  296. 
C.  P.  A.,  §688. 
J.  Ct.  A.,  §297. 
C.  P.  A.,  §690. 
C.  P.  A.,  §691. 
C.  P.  A.,  §602. 
^  693. 

694. 
606. 
697. 
tHIo. 
699. 
700. 
701. 
702. 
703. 
704. 
705. 
706. 


C.  P.  A., 
.  O.  X  .  A., 
.  O.  X  .  A., 
,  O.  X  .  A., 

C.  p.  A., 

.  vy.  X  .  A., 

.  O.  X  .  A., 

.  vy.  X  .  A., 

.  C.  p.  A., 
.  L/.  X  .  A., 
>  L/.  X  .  A., 
.  O.  X  .  A., 
.  L/.  X  .  A., 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE 


CODE  CIV.  FROC. 
Section. 
1428 
1429 
1430 
1431 
1432 
1433 
1434 

1435,  Ifltsentenoe. . 
1435,  last  sentenoe . 


1438 
1439 
1440, 
1440, 

1441 

1442 

1443 

1444 

1445 

1446 

1447 

1448 

1449 

1450 

1451 

1452 

1453 

1454 

1455 

1456 

1457 

1458 

1459 

1460 

1461 

1462 

1463 

1464 

1465 

1466 

1467 

1468 

1469 

1470 

1471 

1472 

1473 

1474 

1476, 

1476 

1477 

1478 

1479 

1480 

1481 

3 
4 

7 

9 

3 

1 

2 

3 

I 
K 


Ist  two  senteneeB . 
except  It^  two 
note 


l8t 


except  last 


dause 


sentence 


(omitted 


(omitted 


as 


.  J.  Ov«  A«, 

.  C.  p.  A., 
.  G.  P.  A,, 

. 0«  Mr.  A., 

.  C/.  F.  A., 
.  C/.  F.  A., 
.  C  P.  A.| 
.  Cy.  P.  A., 

.  C.  P.  A., 

.  vy.  p.  A., 

tenoe. 

C.  P.  A., 

.  C.  P.  A., 

.  O.  F.  A., 

as  unconstitutional) 

.  \jm    X    .    A.| 

. Vy.  Mr,  A>, 
.  Vy.  X  .  A.| 

.  Kj»  Mr*  A>, 
. O.  Mr,  A», 
.  v/.  X  ■  A., 

.  KJt    X  .    A*} 

. O*  Mr,  A., 

.C  P.  A., 
.  \j,  p.  A.| 

.  Vy.  X  *  A., 
.  Vy<  Mr,  A., 

.  C  p.  A., 

.  V/a    X^*    A.| 

. Kjm  Mr,  A., 
.  v/.  X  .  A., 
.  Vy.  X  .  A., 
.  \j,  Mr,  A., 
.  Vy.  X  •  A., 
.  \j,  Mr,  A.| 
.  O.  X  .  A., 
.  vy.  X  •  A.| 
.  O.  P.  A., 

.  ly«  P.  A., 
.  vy.  X  •  A., 

.  Vy>  X  ■  A., 
.O.  X .  A., 
.  Oa  x^.  A., 
.  vy.  X  •  A., 
.  O.  x^.  A., 
.  C  P.  A., 
. Kj,  Mr,  A., 

.  Oa   X  •  A., 

.  O*  X  •  A*, 

\j,  Mr,  A., 

obsolete) C.  P.  A., 

.  vy.  X  •  A>, 

.  Kj»  X,  A*| 

.  O.  X  •  A., 

.  V/«    X  .    A«| 

.  Vy.  X  •  A., 
.  0«  X  •  A* j 
.  Vy.  X  •  A*, 
.  v/*  X  «  A., 
.  O.  P.  A., 
.  O.  P>  A., 
.  \j,  Mr.  A., 
.  Vy.  X  .  A<, 

.  Vj,  X  .  A.| 

.J.     Vyt.     Aa, 

.  C.  p.  A., 

.  Ca  P.  A., 

.  V/a  X    .  Aa, 

.  \J,  P.  Aa, 

.  VVa  X    .  Aa, 

.  C.  p.  A., 

a  \J,    P.     A., 


§298. 

§707. 

§708. 

709. 

710. 

711. 

712. 

713. 

715,  last  sentence. 
1 714 
1 715,    except    last   sen- 

716. 
717. 
718. 


TABLE  SHOWING  DISTRIBUTION  OF 


CODE  CIV.  PROC. 
Section. 

496  . 

497  . 

498  . 

499  . 

500  . 

501  . 

502  . 

503  . 

504  . 

505  . 

506  . 

507  . 

508  . 

509  . 

510  . 
511, 
511 
511 


•  •••■• 


•  •  t  • 


«  •  ■  a 


•  ■  « 


•  •  •  •  • 


rewritten 

(Tr.  by  L.  1920,  ch.  930) 
(Tr.  by  L.  1920,  ch.  930) 


512 


513,  omitted,  see  pieliminary  note . . 
614  


515 

516, 

516, 

517 

518 

519, 

520 

521, 

521, 

522, 

522, 

523, 

523, 

524 

526 

529, 

531 

531a 

532 

533 

534 

535 

537 

538 

538 

538 

538 

538 

538 

538 

538 

539 

539 

540 

540 

541 

542 

543 
544 
545 
546 

547 

548 
549 


»  ■  •  • 


omitted,  see  preliminary  note. .  . 
omitted  as  unnecessary,  see  note 


except  to  provide  for  verdict  in  writing 


omitted,  see  preliminary  note 

omitted,  see  note 

omitted,  see  preliminary  note . 

omitted,  see  note 

omitted,  see  preliminary  note 
omitted,  see  note 


omitted,  see  preliminary  note . 


•   •   ■   ■ 


•   *   ■   • 


1st  sentence 

2d  sentence 

3d-5th  sentences 

6th  sentence 

7th  and  8th  sentences .  . 

9th  sentence 

10th  and  11th  sentences 

last  sentence 

1st  and  3d  sentences . . . 
except  last  sentence .... 

1st  two  sentences 

last  sentence 

made  general 


1550,  see  notes 


C.  P.  A.,  i  990,  Ist  sentence. 
C.  P.  A.,  i  990,  2d  sentence. 
C.  P.  A.,  §991. 

C.  p.  A.,  §993. 

C.  P.  A.,  §994. 

,  C.  P.  A.,  §  996,  except  last  sentence. 

C.  P.  A.,  §  996,  last  sentence. 

.  C.  P.  A.,  1 997. 

>  \j*  Jr.  A.,  9  <7«70. 

.  O.  P.  A.,  §  999. 

C.  P.  A.,  §  1000. 

C.  P.  A.,  §1001. 

C.  P.  A.,  §  1002. 

C.  P.  A.,  ^  1003. 

.Rules  of  civil  practice,  240. 

Real  property  1.,  §  470,  in  part. 

Real  property  1.,  §  501,  last  para- 
graph, 1st  part. 

.Rules  of  civil  practice,  55,  2d  para- 
graph, Ist  sentence. 

C.  P.  A.,  art.  63. 

Rules  of  civil  practice,  55, 2d  paiar 
graph,  last  sentence. 

C.  P.  A.,  §  1004. 

C.  P.  A.,  art.  63. 

C.  P.  A.,  1 1005. 

C.  P.  A.,  §1005. 

C.  P.  A.,  1 1006. 

.Rules  of  civil  practice,  241. 

C.  P.  A.,  §1007. 

C.  P.  A.,  art.  63. 

C.  P.  A.,  §  1007. 

C.  P.  A.,  art.  63. 

C.  P.  A.,  §  1007. 

C.  P.  A.,  art.  63. 

C.  P.  A.,  §1007. 

C.  P.  A.,  §1009. 

C.  P.  A.,  §1010. 

.C.  P.  A.,  art.  63. 

C.  P.  A.,  §1011. 

C.  P.  A.,  §  1011a. 

C.  P.  A.,  §1012. 

C.  P.  A.,  §1014. 

C.  P.  A.,  §1015. 

C.  P.  A.,  §  202,  last  part. 

C.  P.  A.,  §1016. 

C.  P.  A.,  §  1017. 

.C.  P.  A.,  §  1018. 

C.  P.  A.,  §1019. 

C.  P.  A.,  §1044. 

.C.  P.  A.,  1 1046. 

C.  P.  A.,  §1046. 

C.  P.  A.,  1 1047. 

C.  P.  A.,  1 1048. 

C.  P.  A.,  §1021,  subd.  1. 

C.  P.  A.,  §1074. 

C.  P.  A.,  §  1021,  subd.  2. 

C.  P.  A.,  §1035. 

Rules  of  civil  practice,  52»  last 
paragraph. 

.Rules  of  civil  practice,  246,  except 
last  sentence. 

C.  P.  A.,  §1022. 

C.  P.  A.,  §1023. 

.Rules  of  civil  practice,  246. 

C.  P.  A.,  §  1024, 1st  two  sentences, 
and  Ist  part  of  3d  sentence. 

.C.  P.  A.,  §  1025. 

C.  P.  A.,  §  1026. 

.  C.  P.  A.,  §  1024,  last  part  of  3d 
sentence. 

C.  P.  A.,  §§81,  126. 


SECTIONS  OF  CX)DE  OF  CIVIL  PROCEDURE 


CODE  CIV 

Section. 

ddl     .... 
00<A     .... 

553 

dU7     .... 

555  .... 
556 


PROC. 


t  •   ■   • 


references  to  referee  and  sheriff^  covered 
except  references  to  referee  ana  sheriff 


in  part  (Tr.  by  L.  1920,  ch.  930) 


Ist  and  last  sentences 

except  1st  and  last  sentences 


1st  two  sentences . 
last  two  sentences 


•   ■   •   « 


■   •   k   « 


•   ■   ■  • 


557,  except  subd.  1,  last  sentence 

557,  subd.  1,  last  sentence 

558 

559 

560, 

560, 

561 

561, 

562 

563 

564, 

564, 

564 

566 

567 

568 

569, 

569, 

570 

571 

572 

573 

574 

575 

576 

577 

578 

579 

580 

581 

582, 

582, 

582, 

582, 

582, 

583 

584 

585 

586, 

587 

588, 

588 

590 

591 

592 

593 

594, 

594, 

594, 

594, 

595 

596 

697 

598, 

598, 

598 

599 

600 

601 

602 

603 

604 

605 

606 

607 

608, 


1st  clause. . 

1st  sentence,  except  1st  clause 

2d-4th  sentenees .  . 

5th  sentence 

last  two  sentences 


omitted  as  unnecessary,  see 
omitted  as  covered  by 


(Tr,  by  L.  1920,  ch.  930) 

(Tr.  by  L.  1920,  ch.  930) 

(Tr.  by  L  1920,  ch.  930) .  .  .  . 
(Tr.  by  L.  1920,  ch.  930) .  . .  . 

1st  sentence 

in  part 

see  note 

last  sentence  (Tr.  by  L.  1920, 


(Tr.  by  L. 
(Tr.  by  L. 
in  part. .  . 
see  note .  . 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
see  note .  . 


1920,  ch.  930) 
1920,  ch.  930) 


1920, 
1920, 
1920, 
1920, 
1920, 
1920, 
1920, 
1920, 
1920, 
1920, 


ch.  930) 
ch.  930) 
ch.  930) 
ch.  930) 
ch.  930) 
ch.  930) 
ch.  930) 
ch.  930) 
ch.  930) 
ch.  930) . 


note 


ch 


932) 


by 


tn 


C.  P.  A.,  1 1027. 

C.  P.  A.,  1 1028. 

C.  P.  A.,  §  1029. 

C.  P.  A.,  §  1030. 

C.  P.  A.,  §  1031. 

C.  P.  A.,  §  1032. 

C.  P.  A.,  §  1033. 

C.  P.  A.,  §  217,  last  sentence. 

C.  P.  A.,  §  1034. 

C.  P.  A.,  1 1036. 

C.  P.  A.,  §  506. 

C.  P.  A.,  1 1037. 

C.  P.  A.,  1 1038. 

.  Real  property  1.,  §  484,  in  part. 

C.  P.  A.,  §  1039. 

C.  P.  A.,  {  1040. 

C.  P.  A.,  1 1041. 

.Rules  of  civil  practice,  248. 

C.  P.  A.,  {  1042. 

C.  P.  A.,  1 1043. 

C.  P.  A.,  1 1049. 

C.  P.  A.,  §  1050. 

C.  P;  A.,  §  1051. 

C.  P.  A.,  §  1052. 

C.  P.  A.,  §  1053. 

C.  P.  A.,  §  1054. 

C.  P.  A.,  §  1055. 

C.  P.  A.,  §  1056,  1st  sentence. 

C.  P.  A.,  1 1056,  2d  sentence. 

C.  P.  A.,  1 1056,  last  sentence. 

C.  P.  A.,  1 1057. 

C.  P.  A.,  §  1058. 

C.  P.  A.,  §  1059. 

C.  P.  A.,  §  1060. 

C.  P.  A.,  §  1061. 

C.  P.  A.,  §  1063. 

C.  P.  A.,  §  1064. 

C.  P.  A.,  §  1066. 

C.  P.  A.,  §  1067. 

C.  P.  A.,  i  1068. 

C.  P.  A.,  S  1069. 

C.  P.  A.,  §  1070. 

C.  P.  A.,  i  1071. 

C.  P.  A.,  §  1072. 

C.  P.  A,,  1 1072. 

C.  P.  A.,  §  1073. 

C.  P.  A.,  i  192. 

Rules  of  .civil  practice,  251. 

C.  P.  A.,  §  1075. 

Real  property  1.,  §  590. 

Real  property  1.,  §  501. 

Real  property  1.,  §  592. 

Real  property  1.,  §  593. 

C.  P.  A.,  1 1020. 

C.  P.  A.,  1 221. 

C.  P.  A.,  S  259. 

Public  lands  1.,  §  19. 

C.  P.  A.,  §  1076. 

Real  property  1.,  §  460. 

Real  property  1.,  §  461. 

C.  P.  A.,  {  221. 

C.  P.  A.,  I  250. 

Real  property  1.,  §  462. 

Real  property  1.,  §  463. 

Real  property  1.,  §  464. 

Real  property  1.,  §  465. 

Real  property  1.,  §  466. 

Real  property  1.,  §  467. 

Real  property  1.,  §  468. 

Real  property  1.,  §  469. 

Real  property  1.,  |  470. 

Real  property  l,  §  471. 

C.  P.  A.,  §}  81,  126. 


TABLE  SHOWING  DISTRIBUTION  OF 


CX)DE  CIV. 
Section. 


(Tr.  by 
(Tr.  by 
(Tr.  by 
(Tr.  by 
(Tr.  by 
(Tr.  by 
(Tr.  by 
(Tr.  by 
(Tr.by 
(Tr.  by 
(Tr.by 
(Tr.  by 
(Tr.by 
(Tr.by 
(Tr.by 
(Tr.  by 
(Tr.by 


PROC. 

L.  1920, 
L.  1920, 
L.  1920, 
L.  1920, 
L.  1920, 
L.  1920, 
L.  1920, 
L.  1920, 
L.  1920, 
L.  1920, 
L.  1920, 
L.  1920, 
L.  1920, 
L.  1920, 
L.  1920, 
L.  1920, 
L.  1920, 


ch.930} 
cfa.  930) 
ch.930) 
ch.930) 
ch.930) 
ch.  930) 
ch.930) 
ch.930) 
ch.  930) 
ch.930) 
ch.930) 
ch.930) 
ch.930) 
ch.930) 
ch.930) 
ch.  930) 
ch.  930) 


609 
610 
611 
612 
613 
614 
615 
616 
617 
618 
619 
620 
621 
622 
623 
624 
625 
626 
627  subd.  1,  Ist  clause,  and  subd.  2,  let  sentence 

627,  subd.  2,  last  sentence  (Tir.  by  L.  1920,  ch.  932) 

627,  see  note 

627,  subd.  3  (Tr.  by  L.  1920,  ch.  918) 

627a 

628 

629 


•   «    •   •    • 


•  •  •  • 


•    ■   •  •   » 


630  

633,  2d  sentence 


•  •  •  • 


«••••• 


a     •     •     •     • 


•     •     •     « 


633,  3d  sentence 

633,  except  Ist  paragraph 

635  

636  


•  •«•>••• 


•  ••••■«■•• 


637 
638 
639 
640 
641 
642 
643 
644 
645 
646 
647 
648 
649 
650 
651 
652 
653 
654 
655 
656 
657 
658 
659 
660 

661 
662 
663 

664 
665 
666 
667 
668 
669 


Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 
Tr. 


byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 
byL. 


Tr.  by  L. 
Tr.  by  L. 
Tr.  by  L. 

Tr.  by  L. 
Tr.  by  L. 
Tr.  by  L. 
Tr.  by  L. 
Tr.  by  L. 
Tr.  by  L. 


920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 

920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 

920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 
920,  ch.  930) 


Real  property  1.,  §  472. 

Real  property  I.,  §  473. 

Real  property  1.,  §  474. 

Real  property  1.,  §  475. 

Real  property  1.,  1 476. 

Real  property  1.,  §  477. 

Real  property  1.,  §  478. 

Real  property  1.,  {  479. 

Real  property  1.,  §  480. 

Real  property  1.,  §  481. 

Real  property  1.,  {  482. 

Real  property  1.,  {  483. 

Real  property  1.,  §  484. 

Real  property  1.,  1 485. 

Real  property  1.,  $  487. 

Real  property  1.,  1 488. 

Real  property  1.,  §  490. 

C.  P.  A.,  §  1082. 

C.  P.  A.,  §  1079, 1st  two  sentences. 

C.  P.  A.,  i  1083. 

Public  lands  1.,  §  19. 

C.  P.  A,  §221. 

C.  P.  A.,  §259. 

Executive  1.,  §  69a. 

C.  P.  A.,  §  1079,  last  two  sentences. 

C.  P.  A.,  \  1078. 

Rules  of  civil  practice,  255. 

C.  P.  A.,  §  1077. 

C.  P.  A.,  1 1080. 

C.  P.  A.,  1 1086. 

Rules  of  civil  practice,  261,  last 
sentence. 

C.  P.  A.,  §  1088. 

Surr.  Ct.  A.,  §  250. 

C.  P.A.,  |108L 

C.  P.  A.,  §  1084. 

C.  P.  A.,  §1086,  1st  paragraph 
and  subd.  1. 

C.  P.  A.,  §  1086,  subd.  2. 

Real  property  1.,  §  600. 

Real  property  1.,  §  501. 

Real  property  1.,  §  502. 

Real  property  1.,  §  603. 

Real  property  1.,  |  504. 

Real  property  1.,  1 606. 

Real  property  1.,  §  606. 

Real  property  1.,  §  607. 

Real  property  1.,  §  508. 

Real  property  1.,  §  509. 

Real  property  1.,  §  610. 

Real  property  1.,  §  611. 

Real  property  1.,  §  612. 

Real  property  1.,  §  620. 

Real  property  1.,  1 621. 

Real  property  1.,  §  622. 

Real  property  1.,  §  523. 

Real  property  1.,  §  624. 

Real  property  1.,  §  625. 

Real  property  I.,  §  626. 

Real  property  1.,  §  627. 

Real  property  1.,  §  528. 

Real  property  1.,  §  529,  1st  sen- 
tence. 

Real  property  1.,  §  629, 2d  sentence. 

Real  property  1.,  §  529, 3d  sentence. 

Real  property  1.,  §629,  last  sen- 
tence. 

Real  property  1.,  §  630. 

Real  property  1.,  §  631. 

Real  property  1.,  §  632. 

Real  property  1.,  §  633. 

Real  property  1.,  1 634. 

Real  property  1.,  §  636. 


SECTIONS  OF  CX>DE  OF  CIVIL  PROCEDURE 


CODE  CIV.  PROC. 

Section. 

.671,  lflt|  2d  and  last  sentences 

671,  except  Ist,  2d  and  last  sentences,  coveted  by. 

672,  except  last  sentence 

673  

674,  Ist  three  sentences. 

674,  except  1st  three  sentences,  covered  by 

676,  80  far  as  relating  to  partition 

676,  so  far  as  applicable  to  foreclosure 


676,  so  far  as  applicable  to  dower  (Tr.  by  L.  1920,  ch.  090). . . 

U77 
ATR 

^^r  B   %W  •      ■      *      *      •*■■••      ••■•••■••■■••«•■■•>■••••■•■••>»>••••■*■ 

680,  so  far  as  api^cable  to  ejectment 

680,  so  far  as  applicable  to  dower  (Tr.  by  L.  1020,  ch.  930) . 

681  

682  

683  

Afti 

686,  so  far  as  applicable  to  ejectment 

685,  so  far  as  applicable  to  dower  (Tr.  by  L.  1920,  ch.  930) . 

687,  omitted  as  covered  by 

MR 

Mf<a. 

688c  

688d  

688c  

688f ,  Ist  sentence 

688f,  except  1st  sentence 


•   •   ■   •   • 


•  ■■••••• 


«••»*• 


•   ••••• 


a      •     « 


•     •     • 


fWRi 

689,  <»mittedy  as  covered  bv 

689  

690 

690 

691   


•   •   ■   • 


691   

692 

692 

694,  lat  sentence 

694,  exo^  1st  sentence 
695 


•   *   ■   • 


695 
696 
697, 

697, 
697 
698 
699 
609 
700 
700, 
I 
I 

2 
2 
) 
t 


1st  two  sentences 
last  two  sentences 


•   *  • 


•  ■   •  • 


1st  sentence, 


•   •   • 


•  •  •  • 


■  •  •   ■   ■ 


■   •   ■   • 


C.  P.  A.,  f  120. 

C  P.  A.,  1 121. 

C.  P.  A.,  i  124. 

C.  P.  A.,  §  988. 

C.  P.  A.,  §  122. 

C.  P.  A.,  §  125. 

C-  P.  A.,  1 123. 

C.  P.  A.,  1 124. 

C.  P.  A.,  1 985. 

C.  P.  A.,  §  1062. 

C.  P.  A.,  §  1087, 

Real  property  1.,  §  486. 

C.  P.  A.,  §  500. 

C.  P.  A.,  f  986. 

C.  P.  A.,  1 987. 

C.  P.  A.,  §  995. 

Real  property  1.,  §  491. 

C.  P.  A.,  i  981. 

C.  P.  A.,  §  982. 

C.  P.  A.,  i  983. 

C.  P.  A.,  1 984. 

C.  P.  A.,  i  1008. 

Real  property  l,  §  489. 

C.  P.  A.,  §  258,  last  paragraph. 

\J'    X  •    A.,    9  I70I7. 

vy.  P»  A.,  9  313. 

C.  p.  A.,  §  314. 

C.  P.  A.,  §  315. 

C.  P.  A.,  1 316. 

Rules  of  civil  practice,  138. 

C.  P.  A.,  §  317. 

C.  P.  A.,  1 318. 

C.  P.  A.,  i  319. 

C.  P.  A.,  i  320. 

C.  P.  A.,  1 321. 

C.  P.  A.,  i  258,  last  paragraph. 

J.  Ct.  A.,  i  93. 

C.  P.  A.,  §  1089. 

J.  Ct.  A.,  i  90. 

C.  P.  A.,  §  1090. 

J.  Ct.  A.,  §  91. 

C.  P.  A.,  §  1091. 

J.  Ct.  A.,  §  92. 

C.  P.  A.,  §  1092. 

C.  P.  A.,  §  1094. 

C.  P.  A.,  1 1095. 

C.  P.  A.,  1 1096,  except  1st  para- 
graph, 2d  clause. 

J.  Ct.  A.,  §  95. 

C.  P.  A.,  §  1096,  subd.  3. 

C.  P.  A.,  §  1096,  1st  paragraph,. 
2d  clause. 

C.  P.  A.,  f  1097. 

J.  Ct.  A.,  §  96. 

C.  P.  A.,  §  1098. 

C.  P.  A.,  §  1099. 

J.  Ct.  A.,  i  97. 

C.  P.  A.,  §  1100,  Ist  two  sentences. 

J.  Ct.  A.,  §  100. 

C.  P.  A.,  §  1100,  last  two  sentences. 

J.  Ct.  A.,  §  101. 

C.  P.  A.,  §1101. 

J.  Ct.  A.,  §  103. 

C.  P.  A.,  §  1102. 

C.  P.  A.,  1 1103. 

J.  Ct.  A.,  §  106,  in  part. 

C.  P.  A.,  §  1104. 

C.  P.  A.,  §  1105,  except  3d  sen- 
tence. 

C.  P.  A.,  f  1106. 

C.  P.  A.,  §  1105,  3d  sentence. 

C.  P.  A.,  §  1107. 

J.  Ct.  A.,  §  107. 


TABLE  SHOWING  DISTRIBUTION  OF 


1st  clause . 
last  clause 


1st  sentence 

2d  sentence,  omitted  as  unnecessaiy,  see  note. 


CODE  CIV.  PROC. 
Section. 
710 

■  ^^^      ■    •■••■••■■•••I 

710  

711 

711  

712  

712  

710 

714  

716  

716  

717, 

717, 

718 

719, 

719, 

720 

721 

722, 

722, 

722 

723 

724 

725, 

725, 

726 

726 

727 

727 

728, 

728, 

729 

730, 

730, 

730, 

731 

731 


Ist  sentence 

2d  sentence,  omitted  as  unnecessary,  see  note 


Ist  sentence 

2d  sentence,  omitted  as  unnecessary,  see  note 


except  1st  sentence,  last  clause 

1st  sentence,  last  clause,  omitted  as  unnecessary,  see  note 


•      •     «      a 


except  last  sentence . 

last  sentence 

except  last  sentence 


*    •   « 


732  

732  

733  

733  

704 

734   

735   

735   

736   

742,  repealed  without  re-enactment,  see  preliminary  note 
743 

744  

74  c 

746  

747  

748  

749 

750  

751  

752 ; .  ■ ; 

753, 

753, 

754 

755, 

755, 

755, 

755, 

756 

757, 

757, 

757, 

757, 

757, 

758 

759, 

759, 


Ist  two  sentences 
last  sentence .... 


1st  sentence . 
2d  sentence . 
last  sentence 
see  note .... 


Ist  sentence 

2d  sentence 

3d  sentence 

subd.  2,  except  last  sentence , 
subd.  2,  last  sentence 


1st  paragraph  and  ^ubd.  1 
suba.  2 


zllf 


C.  P.  A.,  §  1108. 

J.  Ct.  A.,  §  108. 

C.  P.  A.,  §  1109. 

J.  Ct.  A.,  §  109. 

C.  P.  A.,  §  1110. 

J.  Ct.  A.,  §  98. 

C.  P.  A.,  §1111. 

C.  P.  A.,  §  1112. 

C.  P.  A,,  1 1113. 

C.  P.  A.,  §  1114. 

C.  P.  A,  §  1115. 

Rules  of  civil  practice,  273. 

C.  P.  A.,  §  1116. 

C.  P.  A.,  §  1117. 

C.  P.  A.,  §  1117. 

Rules  of  civil  practice,  270. 

Rules  of  civil  practice,  271. 

C.  P.  A.,  §  1118. 

C.  P.  A.,  §1118. 

J.  Ct.  A.,  §111. 

C.  P.  A.,  §  1093. 

Rules  of  civil  practice,  272. 

C.  P.  A.,  §1119. 

C.  P.  A.,  §  1119. 

C.  P.  A.,  §  1120. 

J.Ct.A.,  §115. 

C.  P.  A.,  1 1121. 

J.Ct.A.,  §1116. 

C.  P.  A.,  §  1122. 

C.  P.  A.,  §  1122. 

C.  P.  A.,  §1123. 

a  P.  A.,  §  1124. 

C.  P.  A.,  §  1125. 

J.  Ct.  A.,  §  117. 

C.  P.  A.,  §  1126. 

J.  Ct.  A.,  §  118,  except  Ist  three 

sentences. 
C.  P.  A.,  §  1127. 
J.  Ct.  A.,  §  119. 
C.  P.  A.,  §  1128. 
J.  Ct.  A.,  §  120. 
C  P.  A.,  §  1129. 
J.  Ct.  A.,  §  121. 
C.  P.  A.,  §  1130. 
J.  Ct.  A.,  §  122. 
C.  P.  A.,  §  1131. 
C.  P.  A.,  art.  67. 
C.  P.  A.,  §  1132. 
C.  P.  A.,  1 1133. 
C.  P.  A.,  1 1134. 
C.  P.  A.,  §  1136. 
C.  P.  A.,  §  1137. 
C.  P.  A.,  1 1138. 
C.  P.  A.,  §  1135. 
C.  P.  A.,  1 1139. 
C.  P.  A.,  §  1140. 
C.  P.  A.,  §  1141. 
C.  P.  A.,  §  1143. 
C.  P.  A.,  §  1142. 
C.  P.  A.,  §  1146. 
Rules  of  civil  practice,  276. 
C.  P.  A.,  §  1144. 
C.  P.  A.,  §  1145. 
C.  P.  A.,  1 114. 
C.  P.  A.,  1 1147. 
C.  P.  A.,  §  1148. 
C.  P.  A.,  §  1149. 
C.  P.  A.,  §  1160. 
C.  P.  A.,  §  1151. 
C.  P.  A.,  §  1152. 
C.  P.  A.,  §  1153. 
C.  P.  A.,  §  1154. 
C.  P.  A.,.§  1156. 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE 


CODE  CIV.  PROC. 
Section. 

769,  subds.3,4 C.  P.  A.,  §  1156. 

760,  Ist  paragraph,  and  subd.  1 C.  P.  A.,  }  1 157. 

fOU,   SUDCiB.  Juf  u (_/.  X  .  A.,  9  1 15o. 

761 C.  P.  A.,  S  1160. 

763 ; C.  p.  A.,  1 1162. 

764  Rules  of  civil  practice,  280. 

765  C.  p.  A.,  §  1163. 


766 
767 
768 


C.  P. 


*      •      *      ■      a 


A.,  f  1164. 

.C.  P.  A.,  J  1165. 

.C.  P.  A.,  §1166. 

769,  Ist  sentence C,  P.  A.,  J  1169. 

769,  2d  sentence C.  P.  A.,  §  1173. 

771,  except  last  sentence C.  P.  A.,  1 1170. 

771,  last  sentence C.  P.  A.,  §  1159. 

772  C.  P.  A.,  §  1171. 

••*' , \jm      Mm      '^\.,       X     ^  Jl  I  Mm 

774,  1st  sentence C.  P.  A.,  §  1167. 

774,  2d  sentence Rules  of  civil  practice,  53,  subd.  10. 

774,  3d  and  last  sentences C.  P.  A.,  1 1176. 

774,  4th  and  6th  sentences C.  P.  A.,  {  1176. 

774,  see Rules  of  civil  practice,  47. 

775,  Ist  sentence Rules  of  civil  practice,  93,  subd.  1. 

775  J.  Ct.  A.,  §  170. 

776  Rules  of  civil  practice,  93,  subd.  2. 

776  J.  Ct.  A.,  §  253. 

777  J.  Ct.  A.,  §  171. 

777  Rules  of  civil  practice,  93,  subd.  3. 

778,  lat  part C.  P.  A.,  }  252. 

778,  Ist  sentence  broadened Rules  of  civil  practice,  86. 

779  (Tr.  by  L.  1920.  ch.  916) General  corporation  1.,  §  45. 

780,  1st  sentence  (Tr.  by  L.  1920,  ch.  916) General  corporation  1.,  §  46. 

780,  all  but  1st  sentence  (Tr.  by  L.  1920,  ch.  916) General  corporation  1.,  §  47. 

809  (Tr.  by  L.  1920,  ch.  915) General  associations  1.,  {  10. 

812  (Tr.  byL.  1920,  ch.  915) (3eneral  associations  1.,  §  9. 

813  (Tr.  by  L.  1920,  ch.  916) General  associations  1.,  1 11. 

814  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  140. 

815  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  1 141. 

816  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  142. 

817  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  143. 

818  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  144. 

819  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  146. 

820  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  147. 

821  (Tr.  bv  L.  1920,  ch.  919) Decedent  estate  1.,  §  148. 

822,  repeated  by  L.  1920,  ch.  919,  without  re-enactment,  see 

note  to  L.  1920,  ch.  919,  §  3. 
822,  repealed  and  supcHTSeded Surr.  Ct.  A.,  §  211. 

823  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  149. 

824  (Tr.  by  L.  1920,  oh.  919) Decedent  estate  1.,  §  150. 

825  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  151. 

826  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  152. 

827  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  f  163. 

828,  in  part  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  146. 

829  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  164. 

830  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  155. 

831  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  166. 

832  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  157. 

833  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  158. 

834  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  169. 

836  C.  P.  A.,  §  1499,  1st  clause. 

836  C.  P.  A.,  §  1499,  except  1st  clause. 

836a  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  160. 

837  (Tr.  by  L.  1920,  ch.  919)     Decedent  estate  1.,  {  170. 

838  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  171. 

839  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  172. 

840  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  173. 

841  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  174. 

842  (Tr.  by  L.  1920,  oh.  919) Decedent  estate  1.,  1 175. 

844  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  177. 

846  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  178. 

846  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  $  179. 

847  (Tr.  by  L.  1920,  ch.  919> Decedent  estate  1.,  §  180. 

Zif 


TABLE  SHOWING  DISTRIBUTION  OF 

CX)DE  CIV.  PROC. 
Section. 

848  (Tr.  by  L.  1020,  ch.  919) Decedent  estate  1.,  (  181. 

849  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  { 182. 

850  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  {  183. 

851  (Tr.  by  L.  1920,  ch.  919) , .  Dececcnt  estate  1.,  (  184. 

862  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  {  186. 

853  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  (  186. 

864  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  L,  {  187. 

866  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  L,  }  188. 

866  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  }  189. 

857  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  L,  {  190. 

858  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  }  191. 

860  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  {  193. 

861  (Tr.  by  L.  1920,  ch.  919) Decedent  esUte  I.,  {  200. 

862  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  201. 

863  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  L,  $  202. 

864  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  {  203. 

864,  last  part Surr.  Ct.  A.,  §  156,  2d  paragn4>h. 

865  Surr.  Ct.  A.,  §  143,  last  part. 

865  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  1 204. 

866  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  $  205. 

867  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  206. 

869  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  1 210. 

870  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  1 134. 

870  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  194. 

^?  VA    ••••■••••"••■■••■•••>•■>••■•••■>••••»•«••«■■••.■•  \..^«   A  m      *^a  A   X  X  JL^^Cr  ■ 
^^9   V         •  •■••>>*••■«•>«••>■••••■•*•■«••••••■■•■••••■•■  •  ^^a  A^  •  A^a§   V  X  Xcr^^v 

873  C.  P.  A.,  §  1191. 

874  C.    P.    A.,    §  1192,    except    last 

sentence. 

875  C.  P.  A.,  §  1192,  last  sentence. 

876   C.  P.  A.,  J  1193. 

877   C.  P.  A.,  §  1194. 

878  C.  P.  A.,  §  1196. 

880,  in  part  (Tr.  by  L.  1920,  ch.931) Public  officers  1.,  §20,  last  sentence. 

880,  Ist  sentence  covered  by  (see  L.  1920,  ch.  931) Public  officers  1.,  §  20. 

880,  last  sentence  (Tr.  by  L.  1920,  ch.  931) Public  officers  1.,  §  22,  subds.  1,  2. 

881  (Tr.  by  L.  1920,  ch.  931) Pubhc  officere  1.,  1 23. 

882  (Tr.  by  L.  1920,  ch.  931) Public  officere  1.,  §  24. 

883  (Tr.  by  L.  1920,  ch.  931) Public  officere  1.,  i  25. 

884  (Tr.  by  L.  1920,  ch.  931) Public  officere  1.,  (  26. 

885  (Tr.  by  L.  1920,  ch.  931) Public  officere  1.,  §  27. 

886,  covered  by  (see  L.  1920,  ch.  931) Public  officere  1.,  1 20. 

887,  covered  by  (see  L.  1920,  ch.  931) Public  officere  1.,  §  20. 

887  (Tr.  by  L.  1920,  ch.  921) County  1.,  §  163. 

888  (Tr.  by  L.  1920,  ch.  931) PubUc  officere  1.,  §  20,  except  last 

889,  superseded  by  (seeL.  1920,  ch.931) Public  offi<«re  1.,  §  20. 

889,  see  note  (as  tr.  by  L,  1920,  ch.  931) PubUc  officere  1.,  §  25. 

889  (Tr.  by  L.  1920,  ch.  931) Public  officere  1.,  §  26. 

890  (Tr.  by  L.  1920,  oh.  931) Public  officere  1.,  §  28. 

891  (Tr.  by  L.  1920,  ch.  931) Public  officere  I.,  §22,  subd.  3. 

892  (Tr.  by  L.  1920,  ch.  931) Public  officere  1.,  §  21. 

893   C.  P.  A.,  §  1179. 

893   J.  a.  A.,  §6. 

894   C.  P.  A.,  §  1180. 

894   J.  Ct.  A.,  5  7. 

895   C.  P.  A.,  §222. 

896  C.  P.  A.,  1 1181. 

896 J.  a.  A.,  §9. 

897   J.  a.  A.,  §  49. 

898  C.  P.  A.,  §  1182,  in  part. 

898  J.  Ct.A.,  §8. 

899   C.  P.  A.,  §9. 

899  (Tr.  by  L.  1920,  ch.  920) Code  crim.  proc.,  §  5a. 

900  (Tr.  by  L.  1920,  ch.  924) Civil  rights  L,  $  70. 

901  (Tr.  by  L.  1920,  ch.  924) Civil  righte  1.,  {  71. 

902  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  130. 

903  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  1 133. 

904  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  (  132. 

905  (Tr.  by  L.  1920,  ch.  919) . Decedent  estate  1.,  §  134. 

906,  Ist  sentence Rules  of  civil  practice,  97. 

W>7  C.  P.  A.,  §  337,  1st  paragraph. 

iM 


SECTIONS  OF  CJODE  OF  CIVIL  PROCEDURE 


CX)DE  CIV.  PROC. 
Section. 

913  C.  P.  A.,  §  484. 

914  C.  P.  A.,  §  345. 

915  C.  P.  A.,  §  160. 

916  C.  P.  A.,  J  1501. 

917  C.  P.  A.,  §  333,  subds.  1,  2. 

918  C.  P.  A.,  1 333,  subd.  3. 

919,  fint  two  sentenoefl  (Tr.  by  L.  1920,  ch.  915) General  associations  1.,  §  12. 

919,  last  two  sentences  (Tr.  by  L.  1920,  ch.  915) General  associations  1.,  §  13. 

920  (Tr.  by  L.  1920,  ch.  915) General  associations  1.,  §  14. 

921  (Tr.  by  L.  1920,  ch.  915) General  associations  L,  §  15. 

922  (Tr.  by  L.  1920,  ch.  915) General  associations  1.,   {  16,   all 

but  lAflt  flAntPflAA 

923  (Tr.  by  L.  1920,  ch,  915) General  associations  l,  §  17. 

924  (Tr.  by  L.  1920,  ch.  915) General  associations  1.,  §  16,  last 

sentence. 

932  C.  P.  A.,  §  1197. 

932  J.  Ct.  A.,  5  335. 

933  C.  P.  A.,  §  1198. 

933,  as  far  as  applicable  to  justice  courts J.  Ct.  A.,  §  3^. 

934  C.  P.  A.,  §  1199,  1st  sentence. 

934  J.  Ct.  A.,  5  338. 

935  C.  P.  A.,  §  1199,  2d  sentence. 

935  J.  Ct.  A.,  5  339. 

936  C.  P.  A.,  §  1200. 

936  J.  Ct.  A.,  §  337,  in  part. 

937 C.  P.  A.,  5  1185,  1st  sentence. 

937,  in  part J.  Ct.  A.,  J  340. 

938  C.  P.  A.,  §  1186. 

938  J.  a.  A.,  J  341. 

939  C.  P.  A.,  §  1187. 

939  J.  Ct.  A.,  §  342. 

^^*v  •...• ••• \,jm  jL »  '^•f  8  ^  xoo,  wu  oeuidioe. 

940,  except  as  to  injunction J.  Ct.  A.,  S  343. 

941  C.  P.  A.,  §  1188. 

941  : ...  .J.  Ct.  A.,  §  344. 

943  C.  P.  A.,  §  531. 

946  C.  P.  A.,  §  1201. 

947  (Tr.  by  L.  1»20,  ch.  394) Partnenhip  !.,  §  76. 

948,  1st  paragraph  and  subd.  1 C.  P.  A.,  §  1208. 

948,  1st  paragraph  and  subd.  2 C.  P.  A.,  §  1210. 

948,  1st  paragraph  and  subds.  3,  4 C.  P.  A.,  §  1217. 

949,  Ist  sentence,  Ist  clause,  and  last  sentence C.  P.  A.,  §  1211. 

949,  in  part C.  P.  A.,  J  1212. 

950  C.  P.  A.,  1 1221. 

951  C.  P.  A.,  5  1213,  1st  two  sentences. 

952  C.  P.  A,,  §  1213,  last  sentence. 

953 ^ ^ C.  P.  A.,  J  1214. 

965,  1st  four  sentences C.  P.  A.,  §  1218. 

965,  last  sentence C.  P.  A.,  §  1219. 

956,  1st  sentence C.  P.  A.,  §  1215. 

956,  2d  and  3d  sentenees C.  P.  A.,  §  1216. 

956,  lastsentenoe,  omitted  as  covered  by  state  finance  1.,  §37, 

957  (Tr.  by  L.  1»20,  ch.  932) PubUc  knds  1.,  (  138. 

958  (Tr.  by  L.  1920,  ch.  932) Public  knds  1.,  §  139. 

959  (Tr.  by  L.  1920,  ch.  932) Public  lands  1.,  §  139a. 

960  (Tr.  by  L.  1920,  ch.  932) Public  lands  I.,  {  139b. 

961  C.  P.  A.,  1 1177. 

^fv% kj,  X  ■  A.,  fi  X  Jio^,  in  parv* 

•MK/ , , vy.  X  .  A.,  y  ^ixjTXf  xSv  sencencc. 

966  C.  P.  A.,  §  1184,  2d  sentence. 

969  C.  P.  A.,  §  1222. 

970  C.  P.  A.,  f  1223. 

971  C.  P.  A.,  1 1224. 

072  P   P    A     I  122.'i 

973  C.  P.  A.,  1 1226. 

074  P   P    A     &  1227 

976  C.  P.  A.,  §  1228. 

976  C.  P.  A.,  J  1229. 

977  (IV.  1^  L.  1920,  eh.  932) Public  lands  1.,  §  139c. 


TABLE  SHOWING  DISTRIBUTION  OF 

CODE  CIV.  PROC. 
Section. 

1978  (Tr.  by  L.  1920,  ch.  932) Public  lands  1.,  §  139d. 

1979  (Tr.  by  L.  1920,  ch.  932) Public  lands  1.,  {  139c. 

1980  (Tr.  by  L.  1920,  ch.  932) Public  lands  1.,  {  139f. 

1981  (Tr.  by  L.  1920,  ch.  932) PubHc  lands  1.,  {  139g. 

1 QR2  O    P    A     &  1 1 R2 

1983,  omitted,  see  note C.  P.  A.,  1 1671. 

x«7cMt|  X8v  Clause  • • • v^.  x .  a.,  &  x^uiu. 

1984,  2d  clause C.  P.  A.,  §  1206. 

1985,  Ist  sentence C.  P.  A.,  §  1207. 

1985,  second  sentence -C.  P.  A.,  §  669. 

1986,  1st  sentence C.  P.  A.,  §  1203. 

1986,  2d  sentence C.  P.  A.,  §  165. 

1986,  last  sentence  (Tr.  by  L.  1920,  ch.  918) Executive  1.,  §  69. 

1987   C.  P.  A.,  §  1220. 

1988  C.  P.  A.,  S  1204. 

1989   C.  P.  A.  §  1206. 

1990,  Ist  four  clauses C.  P.  A.,  §  162. 

1990,  last  clause C.  P.  A.,  §  820. 

1990,  in  part C.  P.  A.,  §  671,  in  port. 

1991,  omitted,  as  unnecessary,  see  note C.  P.  A.,  §  1282. 

1992 C.  P.  A.,  §  1236,  subd.  1. 

1993   C.  P.  A.,  §  1233. 

1994,  Ist  sentence C.  P.  A.,  §  1236,  subd.  2. 

1994,  2d  sentence. C.  P.  A.,  §  1236,  subd.  3. 

1995,  in  part C.  P.  A.,  §  1247. 

1996  C.  P.  A.,  §  1236,  subd.  4. 

1997  C.  P.  A.,  §  1268. 

1999,  omitted  as  covered  by C.  P.  A.,  §  1242. 

2000  C.  P.  A.,  §  1243,  subds.  1,  2. 

2001    C.  P.  A.,  §  1243,  subd.  3. 

2002  C.  P.  A.,  §  1243,  subd.  4. 

2003 C.    P.    A.,    §1242,    except    last 

sentffliice 

2004   C.  P.  A.,  §1244,  subd.  1. 

2005  C.  P.  A.,  §  1244,  subd.  2. 

2006 C.  P.  A.,  §  1244,  subd.  3. 

2007,  omitted  as  unnecessary,  see  note C.  P.  A.,  §  1282. 

2008,  except  as  to  criminal  actions C.  P.  A.,  §  416. 

2008,  as  to  criminal  actions  (Tr.  by  L.  1920,  ch.  920) Code  crim.  proc.,  §  10c,  subd.  1. 

2009 a  P.  A.,  §416. 

2010  C.  P.  A.,  §  417. 

2011,  Ist  sentence  (Tr.  by  L.  1920,  ch.  920) Code  crim.  proc.,  §  10c,  subd.  4. 

201 1,  except  1st  sentence C.  P.  A.,  §  418. 

2012  Rules  of  civil  practice,  163. 

2013  C.  P.  A.,  §  419. 

2014   C.  P.  A.,  1 420. 

2014  (Tr.  by  L.  1920,  ch.  920) Code  crim.  proc,  §  10c,  subd.  3. 

2015,  1st  sentence '. C.  P.  A.,  §  1230. 

2015,  last  sentence C.  P.  A.,  §  1236,  last  sentence. 

2015,  last  sentence C.  P.  A.,  §  1239,  subd.  3. 

2015,  last  sentence C.  P.  A.,  §  1242,  last  sentenee. 

2016  C.  P.  A.,  §  1231. 

2017  C.  P.  A.,  §  1232,  except  last  par»- 

^aph. 

2018  C.  P.  A.,  §  1232,  last  paragraph. 

2019 C.  P.  A.,  §  1234. 

2020 C.  P.  A.,  §1236,  except  last 

sentence. 

2021  C.  P.  A.,  §  1237. 

2022  C  P  A  S  1238 

2023  C.  P.  A.,  §  1239,  subd.  2. 

2024 C.  P.  A.,  1 1240. 

2025  C.  P.  A.,  1 1241. 

2026  C.  P.  A.,  §  1246. 

2027 C.  P.  A.,  §  1246. 

2028  C.  P.  A.,  §  1248. 

2029  C.  P.  A.,  §  1249. 

2030  C.  P.  A.,  §  1260. 

2031  C.  P.  A.,  §  1261. 

onoQ  f^  P  A   &  t^Rfl 

2034  C.  P.  A.,  §  1264. 

zivm 
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except 


1st 


sentence 


CODE  CIV.  PROC. 
Section 
2035 
2036 
2037 
2038 
2039 
2040 
20il 
2042 
2043 
2044 
2045 
2046 
2047 
2048, 
2049 
2050 

2051 

2052 

2053 

2054 

2055 

2056 

2057 

2058 

2059 

2060 

2061 

2062 

2063 

2064 

2065 

2066 

2067, 

2067, 

2068 

2069 

2070 

2071, 

2071, 

2072 

2073 

2074 


2076,  Ist  sentence 

2076,  last  two  sentences 

M^#S     %  ■•••*•«««••■-■-• 

2078,  1st  sentence 

2078,  2d  sentence.  .... 
2079  

2061 


1st  sentence 

last  two  sentences 


•   •   • 


•    •  • 


•   ■   t 


2083 

2064 

2065 

2086 

2067 

*)88 

)60, 

090 

091, 

)92 

193 

194, 

»5, 
195, 
«6, 
>96, 
107 
"96 


» •  • » 


except  Ist  sentence 

•     •••••••■•••••■■a 

except  1st  sentence 


Ist  sentence 

exo^  Ist  sentence 
1st  two  sentences . . 
last  two  sentences . 

1st  sentence 

except  1st  sentence. 


(omitted 


•    ■    •   « 


except  last  sentence 

last  sentence,  omitted  as  unnecessary,  see  note 


(omitted 


«   •   •  « 


(omitted 


•   ■   •  • 


as 


as 


unnecesBary) 


»  •   •  •   « 


«  •   •   • 


»   •   •   •   • 


•   ■   « 


•   •   •  «   • 


•  ■   •  •   • 


•   •   ■   • 


•   •   •   •   • 


•  •   •   > 


•  •  •  • 


unnecessary) 

•  •••••■■•••I 

unnecessary) 


•   *  ■  • 


■     ■     •     •     •     a      • 


C.  p.  A.,  § 
.  C.  P.  A.,  § 
.  C.  P.  A.,  § 
.  C.  P.  A.,  § 

.  vy*  Jr.  A*, 

.  C.  p.  A., 

.  C.  p.  A., 
.  \j»  X  .  A., 

.  vy.  ir .  *^'i 

.  C.  p.  A., 
.  C.  P.  A.,  I 
.  C.  P.  A.,  § 
.  C.  P.  A.,  § 
.  C.  P.  A.,  § 

graph. 
.C.  P.  A.,  i 

C.  P.  A.,  S 
.  C.  P.  A.,  § 

C.  P.  A.,  § 
.  C.  P.  A.,  I 
.  C.  P.  A.,  § 

•  w*  X  .  A«,  § 

.  \^t  XT,  /v.,   \ 

.  C.  p.  A.,  I 
.  C.  P.  A.,  I 
.  C.  P.  A.,  I 
.  C.  P.  A.,  { 

.  O.  X  .  A.|  S 

.  C.  p.  A.,  § 

.  Kj»  X  .  A. I 

.  KJ,    X  .    A., 
.  Kjm     IT,    ■^'t 

.  C.  p.  A., 
.  C.  p.  A., 
C.  p.  A.,  I 
.C.  p.  A.,  I 

.  V/.    X   .    A., 

. Vj.  Mr,  A., 

.  C.  p.  A., 

.  K^.  X  •  A*f 

■  tences. 
.  C.  P.  A.,  i 
.C.  p.  A.,  I 
.  C.  P.  A.,  § 
.C.P.A.,| 
.  C.  P.  A.,  I 

.  O.  Mr,  A.| 

•  Vj,  it.  a., 

•  \j.  Mr.  A.., 

•  v./.    X  .   A«, 

C.  p.  A., 

•  \J,  IT.   A.J 

•  Vj,  Mr.  A.., 

•  C.  p.  A.,  I 
.C.  P.  A.,  $ 
.  C.  P.  A.,  § 
.  C.  P.  A.,  $ 
.  C.  P.  A.,  I 

.  vy.  X  .  A.,  V 
.  \j,  Ir,  A.,  y 
.C.  P.  A.,  § 
.  Kj.  Mr,  A., 
. \y,  Mr,  A., 
.  vy.  Mr,  A. I 
.  \^,  Mr,  A., 
.  vy.  X  •  A., 

.  C.  p.  A.,  S 
C.  P.  A.,  § 
C.  P.  A,,  § 

.C.  P.  A.,  § 


255. 

256. 

257. 

258. 

250. 

260. 

261,  let  sentence. 

261,  2d  sentence. 

262. 

263. 

264,  Ist  paragraph. 

264,  last  paragraph. 

265. 

266. 

267. 

269,  except  last  para^ 

269,  last  paragraph. 

270,  Ist  paragraph. 
270. 

271,  1st  paragraph. 
271,  last  paragraph. 
272. 

273. 
274. 
275. 
276. 
277. 
278. 
279. 
280. 
281. 
282. 
314. 
315. 
317. 
318. 
319. 
321. 
321. 
323. 
324. 
325,  1st  and  3d  sen- 

330. 

316. 

322. 

326. 

325,  2d  sentence. 

327. 

331. 

329. 

328. 

332. 

333. 

334. 

335. 

336. 

337. 

338. 

339. 

340. 

342. 

343. 

344. 

351. 

345. 

347, 1st  two  sentences. 

346. 

350. 

347,  last  four  sentences. 

352. 

348. 


lUx 


TABLE  SHOWING  DISTRIBUTION  OF 


f 


CODE  CIV.  PROC. 
Section. 

12Q0Q 

2100,  except  2d  sentence 

2100,  2d  sentence,  omitted,  see  note 

2102,  except  1st  sentence  (omitted  as  unneoessaiy) . 

210a-2110,  omitted  as  obsolete,  see  L.  1920,  ch.  923, 

2120 

2121 

2122 

2123 

2124 

2125 

2126 

2127 

2128 

2129 

2130 

2131 

2132 

2133 

2134 

2135 

2136 

2137 

2138 

2139 

2140 

2141 

2142 

2143 

2144 

2145 

2146 

2147 

2148 

2148a,  see  note 

2231 

2232 

2233 

2234,  except  as  to  jurisdiction  of  mayois,   and 

juistice  in  Brooklyn 

2235,  1st  sentence 

2235,  except  1st  sentence 

2236 

2237 

2238,  1st  sentence. 

2238,  except  1st  sentence. 

2239 

2240 

2241 

2242 

2243 

2244 

2245 

2246 

2247 

2248 

2249 

2250 

2251 

2252 

2253 

2254 

2255 

2256 

2257 

2258 

2259 

2260 

2261 

2262 

2263 


(note 


of 


to 


police 


C.  P.  A., 
\j»  P.  A., 

\Jm    P.    A., 

C.  P.  A., 
.  \j9  Jr»  A., 

S3). 
.  C.  p.  A., 

•  v/.  A  .  A«, 

.  vy.  P.  A., 

C.  p.  A., 
.  O.  P.  A*, 

.  O.  ir .  A*, 

.0.  P.  A., 

. \j»  Mr*  A.., 

.  O.  p.  A., 
tence. 
.  C/.  P.  A., 

.  a  P.  A., 

.0.  p.  A., 
.  C.  P.  A., 

.  Vy.  x*  A., 
.  vy.  X  .  A.f 

,  0>    X  •    'A., 

.C.  p.  A., 
.  O.  P.  A., 
.C.  P.  A., 

.  vy>  X  •  A.f 

.  O.  X  .  <A., 
.O.  X  .  iV>, 
.  Kj,  P.  A., 
.  O.  ir>  ^., 
.  vy.  X  .  A., 

.0.  P.  A., 
.C.  P.  A., 
.0.  P.  A., 

.v./.    X   .    A., 

.0.  P.  A., 

vy.  X  .  A.., 


§ 


.U.  p.  A., 
.C.  p.  A., 

.  vy*  X  .  A*f 
,  Vy«  X  •  A.., 
.  vy.  P.  A., 
.  Vy.  X  •  A., 
.  Vy.  X  .  A., 
.  vy.  X  ■  A«, 
. O.  XT.  A>, 

.C.  P.  A., 

.  vy.  X  .  A., 

.  vy.  P.  A., 

.  vy.  X  .  A«, 

.  Vy.  X  .  A., 

C.  p.  A., 

.  vy.  X  .  A«, 

.vy.  if.  A., 

.  O.  X  ■  A., 

.  vy.  X  .  A», 

.  \j.  X  .  A«, 

.C.  p.  A., 

.  Vy«  X  •  A., 

.  O.  X  .  A., 

.  vy.  X  .  A., 

.  vy.  X  •  A., 

.0.  p.  A., 
.0.  P.  A., 
.0.  P.  A., 

.  O.  X  •  A. I 

.  Vy.  X  •  A.| 

.C.  p.  A., 

.\j,  if.  A., 


349. 
353. 
571. 
354. 
355. 

284. 

285. 

286. 

287. 

12. 

288. 

289. 

290. 

291. 

292. 

294,  except  last  sen- 

295. 

296. 

299. 

297. 

298. 

301. 

302. 

300. 

303. 

304. 

305. 

306. 

307. 

308. 

309. 

310. 

311. 

312. 

11. 

410. 

411. 

412. 

413. 

414. 

415. 

416. 

417. 

418. 

419. 

420. 

421. 

422. 

423.  . 

424. 

425. 

426. 

427. 

428. 

429. 

430. 

431. 

432. 

433. 

434. 

435. 

436. 

437. 

438. 

439. 

440. 

441. 

442. 

443. 

444. 


SECTIONS  OF  C30DB  OF  CIVIL  PROCEDURE 


Lst  sentence 

except  Ist  sentence 


Ist  three  sentences 
last  two  sentences . 


CODE  CIV.  PROC. 
Section. 

m$miA3^^  ,*■>*.••■••■•••■•• 

2265a     

2302  (Tr.  by  L.  1920,  ch.  030) 

2303  (Tr.  by  L.  1920,  ch.  930) 

2304  (Tr.  by  L.  1920,  ch.  930) 

2305  (Tr.  by  L.  1920,  ch.  930) 
2308  (Tr.  by  L.  1200,  ch.  930) 

2307  (Tr.  by  L.  1920,  eh.  930) 

2308  (Tr.  by  L.  1920,  ch.  980) 

2309  (Tr.  by  L.  1920,  ch.  980) 

2310  (Tr.  by  L.  1920,  ch.  930) 

2311  (Tr.  by  L.  1920,  ch.  930) 

2312  (Tr.  by  L.  1920,  ch.  930) 

2313  (1>.  by  L.  1920,  ch.  930). 

2314  (Tr.  by  L.  1920,  ch.  980) 

2315  (Tr.  by  L.  1920,  ch.  930) 

2316  (Tr.  by  L.  1920,  ch.  980) 

2317  (Tr.  by  L.  1920,  ch.  930) 

2318  (Tr.  by  L.  1920,  ch.  980) 

2319  (Tr.  by  L.  1920,  ch.  980) 
2320,  except  List  sentence .... 

2320,  last  sentence 

2320,  see  note 

2321    

2322  

2323, 

2323, 

2323a 

2323b 

2324 

2325, 

2325, 

2325a 

2326 

2327, 

2327, 

2328 

2328, 

2329, 

2330 

2330, 

2331 

2332 

2333 

2334 

2335 

2336, 

2336, 

2336a 

2337 

2338 

2339 

2340 

2341 

2342, 

2342, 

2342, 

2342, 

2. 

2, 

2. 

2, 

2, 

2, 
13 

14, 

'4a 

5 

a 

7 


.  C.  p.  A.,  §  1445. 
C.'P.  A.,  §1446. 
C.  P.  A.,  §1447. 
.  Real  property  1.,  §  570. 
.Real  prc^jerty  1.,  §  571. 
Real  property  L,  §  572. 
Real  property  1.,  §  673. 
.  Real  property  1.,  1 574. 
.Real  property  1.,  |  575. 
.  Real  property  1.,  \  576. 
.  Real  property  1., 
.  Real  property  1., 
.  Real  property  1., 
.  Real  property  1.,  ,  ,..w^. 
.  Real  property  L,  §  581. 
.  Real  property  1.,  §  582. 
.Real  property  1.,  §  583. 
.  Real  property  1.,  1 584. 
.  Real  property  1.,  §  585. 
.  Real  property  1.,  §  586. 
.  Real  property  1.,  §  587. 
C.  P.  A.,  §1356. 
Rules  of  civil  practice,  286. 
.  C.  P.  A.,  §  225. 
C.  P.  A.,  §  1857. 
.  C.  P.  A.,  1 1358. 
C.  P.  A.,  1 1359,  1st  paraflrai^. 
Rules  of  civil  practice,  286. 

C.  P.  A. 

C.  P.  A. 


k     «     •     • 


Ist 

sul 


X  paragra; 
ibd.  3.    . 


ph  and  subds.  1,  2. 


•   ••■«•• 


•   •   • 


<   «  ■   •   • 


•   •••••• 


see  note 
see  note 


see  note 


1st  sentence 

except  1st  sentence 


C.  P.  A. 
.  C.  P.  A. 

.  \jm     X    .     A. 

.  V/.    X  •   A. 

C.  p.  A. 

.  \j%  X  .  A.. 

C.  p.  A. 

C.  p.  A. 

C.  P.  A. 
.  C.  P.  A. 

C.  P.  A. 

C.  P.  A. 
.  C.  P.  A. 

C.  P.  A. 

C.  P.  A. 

C.  P.  A. 

C.  P.  A. 

C.  P.  A. 
.  C.  P.  A. 
.  C.  P.  A. 

i  O.  X  .  A. 

C.  P.  A. 
C.  P.A. 

.  \j%  Jr.  A. 
.  \j,  X  .  A. 

C.  p.  A. 

.  \jt  X  .  A. 

C.  P.  A. 
C.  P.  A. 

.  Kj,  It,  a. 

C.  P.  A. 

C.  P.  A. 

C.  P.  A. 

C.  P.  A. 

C.  P.  A. 
.  C.  P.  A. 
.  C.  P.  A. 

C.  P.  A. 
.  Cy.  X  .  a. 

CP   A 

Ist  two  sentences C.  P.  A. 


d  p.  A.',  f  1359)  2d  parainraph. 
Rules  of  civil  practice,  287. 


l8t-3d,  6th  sentences . . 
4th  and  5th  sentences . 
7th  and  8th  sentences . 
9th  and  lOth  sentences 

11th  sentence 

12th  sentence 

13th  sentence 

14th  sentence 

15th  sentence 

16th  sentence 


except  3d  and  last  soitences 


a      •      •     •      ■     a 


•     •     •     • 


§  1374,  subds.  1-5. 
§  1374,  subd.  6. 


§1360. 

1361. 

1363. 

1364. 

1362. 

1365. 
.103. 
i§  81,  126. 

1366. 

103. 
§1367. 
§1368. 
§1369. 
§  1370. 
1 1371. 
§  1372. 
§  1373. 

1374,  subd.  7. 

1376. 

1376. 

1377,  Ist  paragraph. 

1377,  2d  paragraph. 

1378. 

1379. 
,1380. 
§  1381,  subd.  1. 
§  1381,  subd.  2. 
§  1381,  subd.  3. 
•  1381,  subd.  4. 

1381,  subd.  5. 
,  1381,  subd.  6. 
§  1381,  subd.  7. 
1 1381,  subd.  8. 
§1382. 
§1383. 
§1384. 
§1385. 
§1386. 
M387. 

1388. 

1389. 


TABLE  SHOWING  DISTRIBUTION  OF 


CODE  CIV.  PROC. 

Section. 
2349,  3d  sentence Rules  of  civil  practice,  295. 

2349,  last  sentence Rules  of  civil  practice,  296. 

2350,  1st  sentence Rules  of  civil  practice,  297,   Ist 

paragraph. 

2350,  except  1st  sentence Rules  of  dvil  practice,  297,  mibds. 

2.3. 


2351,  1st  sentence C.  r.  A., 


2351,  2d-4th  sentences. 
2351,  2d  sentence,  see . . 


C.  P.  A 


:; 


Rules  ci  civil  practice,  42,  last  sen- 
tence. 

392. 
394. 


;;l 


54,  last  sentence. 
395. 


2351,  5th  and  6€h  sentences C.  P.  A 

2352  C.  P.  A .  ^ 

2352,  in  part Rules  of  civil  practice,  40,  subd.  4. 

2352,  in  part Rules  of  civil  practice,  41,  subd.  3. 

2353 C.  P.  A.,  § 

2354 C.  P.  A.,  5 

2355  C.  P.  A.,  § 

2356  C.  P.  A.,  § 

2358  C.  P.  A.,  I 

2359,  1st  three  sentences C.  P.  A.,  § 

2359,  4th  and  5th  sentences C.  P.  A.,  § 

2359,  last  sentenoei  omitted  as  obsolete,  see  note C.  P.  A.,  § 

2361,  lst-3d,  8th  sentences C.  P.  A.,  § 

2361,  4th  and  5th  sentences C.  P.  A., 

2361,  6th  sentence C.  P.  A., 


2362 
2363 
2364 
2365 


2366,  1st  sentence,  in  part 

2366,  except  part  of  1st  sentence 

2367  

2368  

OO7A 


O.  Mr.  A., 

•  .  ■  vy.  X  •  «^., 

.  .C.  p.  A.,  § 
graph. 

. .  .C.  P.  A.,  § 
,..C.  P.A.,  J 

•  •  >  Vy.  X  .  4V.,  g 

•  •  .  V^.  IT t   ^^»f    9 

L/.  X  .  A.,  9 


2371,  1st  sentence C.  P.  A.,  § 

2371,  2d  sentence C.  P.  A.,  § 


2372 
2373 
2374 
2375 
2376 
2377 
2378 
2379 
2380 
2381 
2382 
2383 
2384 
2385 
2386 


C.  P.  A.,  § 
L/.  X  .  A.,  ft 

V>.  X  .  ^.,  y 

c.  p.  A.,  i 

C.  p.  A.,  § 

L/.  X  .  A.,  V 

vy.  X  •  A.f  y 

C.  P.  A.,  5 
C.  P.  A.,  § 
C.  P.  A,,  § 
C.  P.  A.,  § 
C.  P.  A.,  § 
C.  P.  A.,  § 
C.  P.  A.,  § 
C.  P.A.,  § 


391. 
393. 


396. 
397. 
400. 
401. 
402. 
408. 
408. 
390. 
403. 
409. 
407. 
405. 
398. 
399. 
406. 
448, 


except  Ist  para- 


448,  1st  paragraph. 

449. 

450. 

451. 

452. 

453,  1st  sentence. 

453,  2d  sentence. 

454. 

455. 

456. 

457. 

458. 

459. 

460. 

461. 

462. 

463. 

464. 

465. 

466. 

467. 

468. 

460. 


2387  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  540. 

2388  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  641. 

2389  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  542. 

2390  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §543. 

2391  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  544. 

2392  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  |  546. 

2393  (Tr.  by  L.  1920,  ch.  930) Real  property  L,  f  646. 

2394  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  647. 

2395  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  f  648. 

2396  (Tr.  by  L.  1920,  ch.  930) Real  property  L,  |  649. 

2397  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  f  550. 

2398  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  551. 

2399  (Tr.  by  L.  1920,  ch.  930).  .  : Real  property  1.,  {  562. 

2400  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  553. 

2401  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  564. 

2402  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  |  655. 

2403  (Tr.  by  L.  1920,  ch.  930) Real  property!.,  1 666. 


SECTIONS  OF  CX)DE  OP  CIVIL  PROCEDURE 


<X)DE  CIV.  PROC. 

Section. 
-2404  (Tr.  by  L.  1920,  ch.  930) 

2405  (Tr.  by  L.  1920,  ch.  930) 

2406  (Tr.  by  L.  1920,  ch.  930) 

2407  (Tr.  by  L.  1920,  ch.  930) 

2408  (Tr.  by  L.  1920,  ch.  930) 
2408a  (Tr.  by  L.  1920,  ch.  930) 

2409  (Tr.  by  L.  1920,  ch.  930) 

2410  (Tr.  by  L.  1920,  ch.  924) 

2412  (Tr.  by  L.  1920,  ch.  924) 

2413  (Tr.  by  L.  1920,  ch.  924) 

2414  (Tr.  by  L.  1920,  ch.  924) 

2415  (Tr.  by  L.  1920,  ch.  924) 
2432 
2433 
2434 
2435 
2436 
2437 
2438 
2439 
2440 
2441 
2442 
2443 
2444 
2445 
2446 
2447 
2448 
2449 
2450 
2451 
2452 
2453 
2454 
2455 
2456 
2457 
2458 
2459 
2460 
2461 
2462 
2463 
2464 
2465 
2466 
2467 
2468 

2469,  except  8ubd.  5 . 
2469,  mibd.5. 
2470 
2471 
2472 
2473 
2474 
2475 
2476 
2477 
2478 
2479 
2480 
2481 
2482 
2483 
2484 
2485 
2486 
2487 
2488 
2489 
2400 

aii»i 


Real  property  1., 
Real  property  1., 
Real  property  1., 
Real  property  1., 
Real  property  1., 

Real  property  L, 

Real  property  1.,  §  563. 

Civil  rights  1.,  §  60. 

Civil  rights  1.,  §  61. 

Civil  rights  1.,  §  62. 

avil  rights  1.,  f  63. 

Civil  rights  1.,  §  64. 

C.  P.  A.,  §  773. 

C.  P.  A.,  §  774. 

C.  P.  A.,  §  778. 

C.  P.  A.,  §  779. 

C.  P.  A.,  I  780. 

C.  P.  A.,  1 781. 

C.  P.  A.,  §  782. 

C.  P.  A.,  §  783. 

C.  P.  A.,  I  784. 

C.  P.  A.,  I  785. 

C.  P.  A.,  §  786. 

C.  P.  A.,  §  788. 

C.  P.  A.,  §  790. 

C.  P.  A.,  I  789. 

C.  P.  A.,  I  792. 

C.  P.  A.,  §  793. 

C.  P.  A.,  I  794. 

C.  P.  A.,  I  795. 

C.  P.  A.,  I  796. 

C.  P.  A.,  §  797. 

C.  P.  A.,  §  798. 

C.  P.  A.,  I  799. 

C.  P.  A.,  §  802. 

C.  P.  A.,  §  803. 

C.  P.  A.,  §  804. 

C.  P.  A.,  §  800. 

C.  P.  A.,  I  775. 

C.  P.  A.,  $  787. 

C.  P.  A.,  I  791. 

C.  P.  A.,  I  776. 

O.  X  .  A.,  y  oUl. 

C.  p.  A.,  §  777. 
C.  P.  A.,  i  805. 
C.  P.  A.,  §  806. 
C.  P.  A.,  §  807. 
C.  P.  A.,  §  812. 
C.  P.  A.,  1 809. 
C.  P.  A.,  {  810. 
C.  P.  A.,  1 808. 
C.  P.  A.,  §  813. 
C.  P.  A.,  §811. 
Surr.  Ct.  A.,  §  2. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 
Surr.  Ct.  A. 


TABLE  SHOWING  DISTRIBUTION  OF 

CODE  CIV.  PROC. 
Section. 
2492 Surr.  Ct.  A.,  J22. 

2493  . Suit.  Ct.  A.,  $  23. 

2494  Surr.  Ct.  A.,  f  24. 

2495  Surr.  Ct.  A.,  |25. 

2496  Suit.  Ct  A.,  {  26. 

2497  Suit.  Ct.  A.,  f  27. 

2498  Surr.  a.  A.,  §28. 

2499  Suit.  Ct.  A.,  f  29. 

2500  Surr.  Ct.  A.,  §30. 

2501 Surr.  Ct.  A.,  (  31. 

2502  Surr.  Ct.  A.,  §  32. 

2503  Suit.  a.  A.,  §  33. 

2504  .  .  \ Surr.  a.  A.,  f  34. 

2505  Surr.  Ct.  A.,  i  35. 

2506  .  . Suit.  a.  A.,  1 38. 

2507  Surr.  a.  A.,  §  37. 

2508 Surr.  Ct.  A.,  §  38. 

2509  Surr.  Ct.  A.,  §  39. 

2510  Surr.  Ct.  A.,  1 40. 

2511   Surr.  a.  A.,  §41. 

2512  Suit.  Ct.  A.,  §  42. 

2513  Surr.  a.  A.,  §  43. 

2514 Surr.  Ct.  A.,  f  44. 

2515  Surr.  Ct.  A.,  §  45. 

2516  Suit.  Ct.  A.,  §  46. 

2517  Surr.  Ct.  A.,  §  47. 

2618  Surr.  Ct.  A.,  §  48. 

2519  Surr.  Ct.  A.,  §  49. 

2520  Surr.  a.  A.,  §  50. 

2521  Surr.  Ct.  A.,  §  51. 

2522  Surr.  Ct.  A.,  §  52. 

2523  Surr.  Ct.  A.,  §  63. 

2624  Suit.  a.  A.,  f  54. 

2525  Surr.  Ct  A.,  §  55. 

2526  Surr.  Ct.  A.,  §  56. 

2527  Surr.  a.  A.,  §  57. 

2528  Suit.  Ct.  A.,  §  68. 

2629  Surr.  Ct.  A.,  {  59. 

2630 Surr.  Ct.  A.,  §  60. 

2631   Surr.  Ct.  A.,  §  61. 

2632  Surr.  Ct.  A.,  §  62. 

2533  Surr.  Ct.  A.,  {  63. 

2534  Surr.  a.  A.,  1 64. 

2535  Surr.  Ct.  A.,  §  65. 

2636  Surr..  Ct.  A.,  §  66. 

2537  Surr.  Ct.  A.,  f  67. 

2538  Surr.  a.  A.,  §  68. 

2539 Surr.  Ct.  A.,  {  69. 

2640 Suit.  Ct.  A.,  {  70. 

2541   Surr.  Ct.  A.,  |  71. 

2642  Surr.  Ct  A.,  §  72. 

2543  .Surr.  Ct.  A.,  |  73. 

2644  Surr.  Ct  A.,  §  74. 

2646  Surr.  Ct.  A.,  {  76. 

2646  Surr.  Ct.  A.,  {  76.. 

2547  Surr.  a.  A.,  f  77. 

2548  Suit.  Ct.  A.,  §  78. 

2549  Surr.  a.  A.,  I  79. 

2660  Suit.  Ct.  A.,  I  80. 

2661  Surr.  Ct.  A.,  §  81. 

2662  Surr.  a.  A.,  §  82. 

2663  Surr.  a.  A.,  |  83. 

2554  Surr.  Ct.  A.,  1 84. 

2565  Surr.  Ct  A.,  1 86. 

2566  Surr.  Ct.  A.,  1 86. 

2657  Surr.  Ct.  A.,  1 87. 

2568  Surr.  Ct  A.,  §  88. 

2569  Surr.  a.  A.,  §  89. 

2660  Surr.  Ct.  A.,  §  90. 

2561  Surr.  Ct.  A.,  §  91. 

2562  Surr.  a.  A.,  §  92. 

2663  Surr.  Ct.  A.,  §  93. 

2664  Surr.  Ct.  A.,  {  94. 


SECTIONS  OF  OODB  OF  CIVIL  PROCEDURE 


CX)DE  CIV.  PROC. 
Section. 

2565  Suit.  a.  A., 

2566  Surr.  Ct.  A., 

2667  Surr.  Ct.  A., 

2568  Surr.  Ct.  A., 

2569  Surr.  Ct.  A., 

2570  Suit.  Ct.  A., 

2571   Surr.  Ct.  A., 

2572  Suit.  Ct.  A., 

2573  Surr.  Ct.  A., 

2574  Suit.  Ct.  A., 

2575  Suit.  Ct.  A., 

2576  Suit.  Ct.  A., 

2577  Suit.  Ct.  A., 

2578  Surr.  Ct.  A., 

2579  Surr.  Ct.  A., 

2580  Suit.  Ct.  A., 

2581   Suit.  Ct.  A., 

2582  Suit.  Ct.  A., 

2683  Suit.  Ct.  A.; 

2584  Surr.  Ct.  A., 

2585 Suit.  Ct.  A., 

2586  Suit.  Ct.  A., 

2587  Surr.  Ct.  A., 

2588  Suit.  Ct.  A., 

2589  Suit.  Ct.  A., 

2590  Suit.  Ct.  A., 

2591   Suit.  Ct.  A., 

2502  Suit.  a.  A., 

2503  Surr.  Ct  A., 

2594  Surr.  Ct.  A., 

2505  Surr.  Ct.  A., 

2506  Surr.  Ct.  A., 

2607  Surr.  a.  A., 

2598  Surr.  Ct.  A., 

2609  Surr.  Ct.  A., 

2600  Surr.  Ct.  A., 

2601  Surr.  Ct.  A., 

2602  Surr.  Ct.  A., 

2603  Surr.  Ct.  A., 

2604  Surr.  Ct.  A., 

2605  Suit.  Ct.  A., 

2606  Surr.  a.  A., 

2607  Suit.  Ct.  A., 

2608  Surr.  Ct.  A., 

2609  Surr.  Ct.  A., 

2610  Surr.  Ct.  A., 

2611   Surr.  a.  A., 

2612  Suit.  Ct.  A., 

2613  Surr.  a.  A., 

2614  Surr.  Ct.  A., 

2616  Surr.  Ct.  A., 

2616  Surr.  Ct.  A., 

2617  Surr.  Ct.  A., 

2618  Surr.  Ct.  A., 

2619  ! Surr.  Ct.  A., 

2620  Surr.  a.  A., 

2621   Surr.  a.  A.; 

2622  Surr.  Ct.  A., 

2623 Surr.  Ct.  A., 

'J4  , Surr.  Ct.  A., 

'*£  Surr.  a.  A., 

»  Surr.  Ct.  A., 

^  Surr.  Ct.  A., 

»  Surr.  Ct.  A., 

29  Surr.  Ct.  A., 

30  Surr.  Ct.  A., 

31   Surr.  Ct.  A., 

32  Surr.  Ct.  A., 

33  Surr.  Ct.  A., 

W  Surr.  Ct.  A., 

i6 Surr.  Ct.  A., 

86  Suit.  Ct.  A., 

'*7  Surr.  Ct.  A., 


§95. 
{96. 
§97. 
Vo. 
99. 

00. 
LOl. 
L02. 
103. 
104. 
i05. 
L06. 
107. 
108. 
109. 

10. 

11. 
112. 

13. 
14. 

15. 

16. 

17. 

18. 

19. 
120. 
[21. 
122. 
123. 
124. 
126. 
126. 
127. 
128. 
[29. 
130. 
131. 
L32. 
133. 
134. 
L36. 
L36. 
137. 
138. 
139. 
140. 
[41. 
L42. 
L43. 
144. 
146. 
146. 
L47. 
148. 
149. 
[60. 
161. 
[62. 
[63. 
L64. 
[66. 
[66. 
167. 
[68. 
[69. 
[60. 
161. 
162. 
[63. 
164. 
L66. 
166. 
167. 


§ 


i 


TABLE  SHOWING  DISTRIBUTION  OF 

CODE  CIV.  PROC. 
Section. 

2638  Suit.  Ct.  A.,  §  168. 

2639  Surr.  Ct.  A.,  1 169, 

2640  Surr.  Ct.  A.,  §  170. 

2641  Surr.  Ct  A.,  1 171. 

2642  Surr.  Ct.  A.,  §  172. 

2643  Surr.  Ct.  A.,  §  173. 

2644  Surr.  Ct.  A.,  §  174. 

2646  Surr.  Ct.  A.,  §  175, 

2646  Surr.  Ct.  A.,  1 176, 

2647  Surr.  Ct.  A.,  §  177. 

2648  Surr.  Ct  A.,  1 178, 

2649  Surr.  Ct.  A.,  {  179. 

2650  Surr.  Ct.  A.,  1 180, 

2651  Surr.  Ct.  A.,  §  181, 

2652  Surr.  Ct.  A.,  §  182, 

2653  Surr.  Ct.  A.,  1 183, 

2654  Surr.  Ct.  A.,  §  184. 

2655  Surr.  Ct  A.,  §  185. 

2656 Surr.  Ct.  A,,  1 186, 

2657  Surr.  Ct.  A.,  §  187, 

2658  Surr.  Ct  A.,  {  188, 

2659  Surr.  Ct  A.,  §  189. 

2660  Surr.  Ct.  A.,  {  190, 

2661  Surr.  Ct  A.,  f  191, 

2662 * Surr.  Ct.  A.,  {  192, 

2663  Surr.  Ct.  A.,  §  193, 

2664  Surr.  Ct.  A.,  f  194. 

2664a  Surr.  Ct.  A.,  §  231, 

2665  Surr.  Ct  A.,  §  196, 

2666  Surr.  Ct  A.,  §  196, 

2667  Surr.  Ct  A.,  §  197. 

2668  Surr.  Ct.  A.,  §  198. 

2669  Surr.  Ct.  A.,  g  199, 

2670  Surr.  Ct  A.,  §  200. 

2671  Surr.  Ct.  A.,  §  201, 

2672  Surr.  Ct.  A.,  §  202, 

2673  Surr.  Ct  A.,  §  203, 

2674  Surr.  Ct.  A.,  §  204, 

2675  Surr.  Ct.  A.,  §  205. 

2876  Surr.  Ct  A.,  §  206. 

2677  Surr.  Ct.  A.,  §  207, 

2678 Surr.  Ct  A.,  I  208, 

2679  Surr.  Ct.  A.,  §  209, 

2680  Surr.  Ct  A.,  f  210. 

2681  Surr.  Ct  A.,  {  211. 

2682 Surr.  Ct.  A.,  f  212, 

2683  Surr.  Ct  A.,  §  213. 

2684  Surr.  Ct  A.,  §  214. 

2685 Surr.  Ct  A.,  §  215. 

2686  Surr.  Ct.  A.,  {  216. 

2687  Surr.  Ct  A.,  $  217. 

2688  Surr.  Ct  A.,  f  218, 

2689  Surr.  Ct  A.,  §  219. 

2690  Surr.  Ct  A.,  f  220. 

2691  Surr.  Ct.  A.,  §  221. 

2692  Suit.  St.  A.,  f  222. 

2693  : Surr.  Ct  A.,  §  223. 

2694  Surr.  Ct  A.,  §  224. 

2695  Surr.  Ct  A.,  I  225, 

2696  Surr.  Ct  A.,  §  226, 

2697  !Surr.  Ct.  A.,  {  227. 

2698  Surr.  Ct.  A.,  §  228. 

2699  Surr.  Ct.  A.,  {  229. 

2700  Surr.  Ct  A.,  §  230. 

2701  Surr.  Ct.  A.,  §  232, 

2702  Surr.  Ct  A.,  §  233. 

2703  Surr.  Ct.  A.,  §  234. 

2704  Surr.  Ct.  A.,  §  235. 

2705  Surr.  Ct  A.,  §  236. 

2706  Surr.  Ct.  A.,  §  237. 

2707 Surr.  Ct.  A.,  §  238, 

2708  Surr.  Ct.  A.,  f  239. 

2709  Surr.  Ct  A.,  {  240.. 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE 

CODE  CIV.  PROC. 
Section. 

2710 Surr.  Ct.  A.,  {  241. 

2711  Suit.  Ct.  A.,  §  242. 

2712 Suit.  Ct.  A.,  §  243. 

2713  Surr.  Ct.  A.,  f  244. 

2714 Surr.  Ct.  A.,  f  245. 

2716  Surr.  Ct.  A.,  |  246- 

2716 Surr.  Ct.  A.,  §  247. 

2717  Suit.  Ct.  A.,  §  248. 

2718  Suit.  Ct.  A.,  5  24». 

2719  Surr.  Ct.  A.,  §  261. 

2720 Surr.  Ct.  A.,  I  252. 

2721  Surr.  Ct.  A.,  §  263. 

2722 Surr.  Ct.  A.,  §  254. 

2723  Suit.  Ct.  A.,  §  266. 

2724 Surr.  Ct.  A.,  §  256. 

2725  Surr.  Ct.  A.,  §  267. 

2726 Surr.  Ct.  A.,  |  268. 

2727 Surr.  Ct.  A.,  §  269. 

2728 Surr.  Ct.  A.,  f  260. 

2729  Surr.  Ct.  A.,  §  261. 

2730 Surr.  Ct.  A.,  I  262. 

2731  Surr.  Ct.  A.,  §  263. 

2732  Surr.  Ct.  A.,  §  264. 

2733  Surr.  Ct.  A.,  f  266. 

2734 Surr.  Ct.  A.,  f  266. 

2735 Surr.  Ct.  A.,  §  267. 

2736  Surr.  Ct.  A.,  §  268. 

2737 Surr.  Ct.  A.,  §  269. 

2738 Surr.  Ct.  A.,  f  270. 

2739 Surr.  Ct.  A.,  f  271. 

2740  Surr.  Ct.  A.,  1 272. 

2741 Surr.  Ct.  A.,  {  273. 

2742 Surr.  Ct.  A.,  f  274. 

2743  Surr.  Ct.  A.,  |  276. 

2744  Surr.  Ct.  A.,  |  276. 

2745 Surr.  Ct.  A.,  §  277. 

2746  Surr.  Ct.  A.,  §  278. 

2747  Surr.  Ct.  A.,  1 279. 

2748  Surr.  Ct.  A.,  §  280. 

2749 Surr.  Ct.  A.,  1 281. 

2750  Surr.  Ct.  A.,  §  282. 

2751  Surr.  Ct.  A.,  I  283. 

2762  Surr.  Ct.  A.,  §  284. 

2763  Surr.  Ct.  A.,  §  285. 

2754  Surr.  Ct.  A.,  1 288. 

2766  Surr.  Ct.  A.,  §  289. 

2766     Suit.  Ct.  A.,  |  293. 

2767  Surr.  Ct.  A.,  f  294.  . 

2758,  see  notes Surr.  Ct.  A.,  {}  290-292,!  296-297, 

302-308. 

2759  Surr.  Ct.  A.,  §  298. 

2760  Surr.  Ct.  A.,  |  299. 

2761  Suit.  Ct.  A.,  §  300. 

2762  Surr.  Ct.  A.,  {  301. 

2763  Surr.  Ct.  A.,  §  309. 

2764  Surr.  Ct.  A.,  §  310. 

2766  Surr.  Ct.  A.,  1 311. 

2766 Surr.  Ct.  A.,  §  312. 

2767  Surr.  Ct.  A.,  |  313. 

768  Surr.  Ct.  A.,  |  314. 

769  Surr.  Ct.  A.,  {  316. 

770     Surr.  Ct.  A.,  |  316. 

771   Surr.  Ct.  A.,  §  317. 

s861   J.  Ct.  A.,  §  2. 

162  J.  Ct.  A.,  §  3,  except  subd.  9. 

)63,  except  subd.  6,  in  part J.  Ct.  A.,  5  4. 

963,  subd.  6 J-  Ct.  A.,  §  3,  subd.  9. 

)64  J.  Ct.  A.,  §  5. 

65,  except  last  clauae J.  Ct.  A.,  §  1 1. 

65,  last  clause J.  Ct.  A.,  §  12. 

66  J.  Ct.  A.,  1 14. 

67  J«  Ct.  A.,  1 16. 

08^  1st  sentmioe,  Ist  clause J.  Ct.  A.,  {  16. 


TABLE  SHOWING  DISTRIBUTION  OF 

C50DE  CIV.  PROC. 
Section. 

2868,  1st  sentence,  2d  clause J.  Ct.  A.,  §  17. 

2868,  last  sentence J.  Ct.  A.,  1 18. 

2869  J.  Ct.  A.,  1 10. 

2870  J.  Ct.  A.,  §  19. 

2871   J.  Ct.  A.,  1 20. 

2872 J.  Ct.  A,,  1 21. 

2873  J.  Ct.  A.,  1 22. 

2874  J.  Ct.  A.,  8  23. 

2876  J.  Ct.  A.,  1 24. 

2876,  except  as  to  joinder  of  issue J.  Ct.  A.,  §  44. 

2877,  1st  sentence. . ., J.  Ct.  A.,  §  45. 

2877,  except  1st  sentence J.  Ct.  A.,  §  46. 

2878  J.  Ct.  A.,  1 48. 

2879,  as  applying  to  corporations J.  Ct.  A.,  }  51,  in  part. 

2879,  as  applying  to  persons,  unincorporated  companies  and 

partneriAips J.  Ct.  A.,  §  62. 

2880 J.  Ct.  A.,  5  53. 

2881   J.  a.  A.,  i  54. 

2882  J.  Ct.  A.,  I  55. 

2883  J.  Ct.  A.,  §  56. 

2884 J.  Ct.  A.,  §  57. 

2885 .' J.  Ct.  A.,  §  58,  in  part. 

2886  J.  Ct.  A.,  §  32. 

2887 J.  a.  A.,  §  35. 

2888  J.  Ct.  A.,  S  36. 

2889  J.  Ct.  A.,  §  33. 

2890  J.  Ct.  A.,  §  34. 

2891 J.  Ct.  A.,  §  215. 

2891,  except  part  of  1st  clause J.  Ct.  A.,  §  259. 

2892  J.  Ct.  A.,  I  218. 

2893  J.  Ct.  A.,  §  214. 

2894  .  J.  Ct.  A.,  1 60. 

2895  J.  Ct.  A.,  §  61. 

2896  J.  Ct.  A.,  §  62. 

2897  J.  Ct.  A.,  §  63. 

2898 J.  Ct.  A.,  §  65. 

2899  J.  Ct.  A.,  §  66. 

2900 J.  Ct.  A.,  §  67. 

2901,  1st  sentence J.  Ct.  A.,  §  68. 

2901,  last  two  sentences J.  Ct.  A.,  §  70. 

2901,  in  part J.  Ct.  A.,  §  69. 

2902  J.  Ct.  A.,  §  71. 

2903  J.  Ct  A.,  §  72. 

2904  J.  Ct.  A.,  §  73. 

2906  J.  Ct.  A.,  1 74. 

2906  J.  Ct.  A.,  I  75. 

2907  J.  Ct.  A.,  1 76. 

2908 J.  Ct.  A.,  I  77. 

2909,  1st  two  sentences J.  Ct.  A.,  §  78. 

2909,  except  1st  two  sentences J.  Ct.  A.,  §  79. 

2910  J.  Ct.  A.,  I  80. 

2910  J.  Ct.  A.,  §  102. 

2911  J.  Ct.  A.,  I  81. 

2912  J.  Ct.  A.,  J  82. 

2913  J.  Ct.  A.,  §  83. 

2914  J.  Ct.  A.,  f  84. 

2916  J.  Ct.  A.,  i  86. 

2916  J.  Ct.  A.,  I  86. 

2917  J.  Ct.  A.,  §  87. 

2918  J.  Ct.  A.,  §  88. 

2919  J.  Ct.  A.,  i  89. 

2920  J.  Ct.  A.,  §  94. 

2921  J.  Ct.  A.,  §  99. 

2922,  see  note J.  Ct.  A.,  {  102. 

2923   J.  Ct.  A.,  §  104. 

2924  J.  Ct.  A,  §105. 

2925  J.  Ct.  A.,  1 106,  in  part. 

2926,  substituted  for  by J.  Ct.  A.,  1 110. 

2927  J.  Ct.  A.,  1 112. 

2928  J.  Ct.  A.,  1 113. 

2930  J.  Ct.  A.,  1 114. 

2932  J.  Ct.  A.,  §  123. 

2933 J.  Ct.  A.,  §  124. 


SECTIONS  OF  CODE  OP  CIVIL  PROCEDURE 


CODE  CIV.  PROC. 
Section. 

29d4,  Ifit  two  aentencw J.  Ct.  A.,  $  125. 

2034,  except  Ist  two  sentences,  omitted,  see  note J.  Ct.  A.,  $  125. 

2936 J.  Ct.  A.,  §  126. 

2»36,  1st  sentence J.  Ct.  A.,  §  129. 

2936,  in  part J.  Ct.  A.,  §  160. 

2937,  except  last  sentence J.  Ct.  A.,  §  130. 

2937,  last  sentence J.  Ct.  A.,  1 302. 

2938,  1st  two  sentences J.  Ct.  A.,  1 137. 

2938,  last  sentence J.  Ct.  A.,  §  161. 

2939,  Ist  sentence,  omitted,  see  note J.  Ct.  A.,  1 136. 

2939,  last  two  sentences J.  Ct.  A.,  §  136. 

2940  J.  Ct.  A.,  §  127. 

2941   J.  Ct.  A.,  f  149,  in  part. 

2942  J.  Ct.  A.,  §  168,  in  part. 

2943,  coyered  by J.  Ct.  A.,  §  164. 

2944  J.  Ct.  A.,  1 167. 

2945,  last  clause J.  Ct.  A.,  1 139,  subd.  4. 

2946,  covered  by J.  Ct.  A.,  $§  142,  143. 

2947  J.  Ct.  A.,  1 140. 

2948  J.  Ct.  A.,  §  141. 

2949 J.  Ct.  A.,  §  264. 

2950 J.  Ct.  A.,  1 267. 

2951   J.  Ct.  A.,  1 172. 

2952  J.  a.  A.,  §  173. 

2953,  except  last  clause  (omitted  as  obsolete) J.  Ct.  A.,  §  174. 

2964  J.  Ct.  A.,  f  176. 

2955  J.  Ct.  A.,  1 176. 

2956  J.  Ct.  A.,  1 177. 

2957  J.  Ct.  A.,  1 178. 

2958  J.  Ct.  A.,  S  179. 

2959 J.  Ct.  A.,  §  180. 

2960  J.  Ct.  A.,  §  181. 

2961   J.  a.  A.,  1 182. 

2962  J.  Ct.  A.,  1 183. 

2963  J.  Ct.  A.,  }  184. 

2964  J.  Ct.  A.,  §  185. 

2965 J.  Ct.  A.,  §  186. 

2966 J.  Ct.  A.,  f  187. 

2967  J.  Ct.  A.,  1 188. 

2968  J.  Ct.  A.,  1 189. 

2969 J.  Ct.  A.,  1 190. 

^970 jrCt.  A.,  1 191. 

2971  J.  Ct.  A.,  1 192. 

2972  J.  Ct.  A.,  §  193. 

2973  J.  a.  A.,  §  194. 

2974  J.  Ct.  A.,  §  196. 

2975  J.  Ct.  A.,  §  196. 

2976  J.  Ct.  A.,  §  197. 

2977 J.  Ct.  A.,  §  198. 

2978  J.  Ct.  A.,  1 199. 

2979  J.  Ct.  A.,  I  200. 

2980 J.  Ct.  A.,  §  202. 

2981   J.  Ct.  A.,  §  203. 

J.  Ct.  A.,  I  204. 

J.  Ct.  A.,  I  205. 

2985  J.  Ct.  A.,  5  210. 

2987  J.  a.  A.,  §  211. 

2988  J.  Ct.  A.,  §  216. 

2989  J.  Ct.  A.,  I  217. 

990,  1st  sentence J.  Ct.  A.,  §  224. 

W),  2d-4ih  sentences J.  Ct.  A.,  §  226. 

NN),  last  three  sentences J.  Ct.  A.,  §  220. 

191   J.  Ct.  A.,  1 225. 

»1,  in  part J.  Ct.  A.,  §  223,  in  part. 

193,  1st  two  sentences J.  Ct.  A.,  §  227. 

93,  4th  and  5th  sentences J.  Ct.  A.,  §  228. 

B3,  last  sentence J.  Ct.  A.,  §  229. 

194  J.  Ct.  A.,  §  230. 

95  J.  Ct.  A.,  §  231. 

96  J.  Ct.  A.,  I  232. 

(97,  1st  dause J.  Ct.  A.,  §  233. 

97,  except  1st  clause  aad  last  sentence J.  Ct.  A.,  $  234. 

17,  last  senteDoe,  xnnitted  as  unnecessaiy,  see  note J.  Ct.  A.,  §  234. 

Hz 


TABLE  SHOWING  DISTRIBUTION  OF 

CODE  CIV.  PROC. 
Section. 
2997a : : : : :,: : : : : : : . : J.  Ct:  A.,  §  234a. 

2998 '. J.  Ct.  A.,  5  240. 

2999  -'. J.  Ct.  A.,  §  241. 

3000  J.  Ct.  A.,  §  242. 

3001  J.  Ct.  A.,  §  249. 

3002  , J.  Ct.  A.,  I  250. 

3003  J.  Ct.  A.,  J  251. 

3004  J.  Ct.  A.,  I  252. 

3005  : . :  J.  Ct.  A.,  I  254. 

3006 J.  Ct.  A.,  1 255. 

3007  ■- J.  Ct.  A.,  I  256. 

3008  J.  Ct.  A.,  §  258. 

3010 J.  Ct.  A.,  §  261. 

3011 J.  Ct..A.,  §262. 

3012  , J.  Ct.  A.,  §  263. 

3013  J.  Ct.  A.,  §  268. 

3014 . J.  Ct.  A.,  §  269. 

3016  J.  Ct.  A.,  §  270,  in  part. 

3016  : J.  Ct.  A.,  §  271. 

3017  J.  Ct.  A.,  §  272,  in  part. 

3018  '. . . : J.  Ct.  A.,  §  273. 

3019 J.  Ct.  A.,  §  272,  in  part. 

3021  :........ J.  Ct.  A.,  §  337,  in  part. 

3022 ., J.  Ct.  A.,  I  ^4. 

3023 J.  Ct.  A.,  §275. 

3024  ' J.  Ct.  A.,  §  278. 

3026  > J.  Ct.  A.,  §  281. 

3026 J.  Ct.  A.,  §  282. 

3027  : J.  Ct.  A.,  §  285. 

3028  r J.  Ct.  A.,  §  287. 

3029 J.  Ct.  A.,  f  288. 

3031 J.  Ct.  A.,  I  299. 

3032  .......:...: J.  Ct.  A.,  §  301. 

3033,  except  as  to  municipal  court  of  Buffalo J.  Ct.  A.,  §  304. 

3034 J.  Ct.  A.,  §  305. 

3036 J.  Ct.  A.,  §  306. 

3036  J.  Ct.  A.,  §  307. 

3037 • ' J.  Ct.  A.,  I  308. 

3038  J.  Ct.  A.,  §  309. 

3039 J.  Ct.  A.,  §  310. 

3040 • J.  Ct.  A.,  §  311. 

3041 J.  Ct.  A.,  §312. 

3042  J.  Ct.  A.,  §  313. 

3043 J.  Ct.  A.,  §  279. 

3044  J.  Ct.  A.,  §  426. 

3045 J.  Ct.  A.,  §  427. 

3046 J.  Ct.  A.,  1 428. 

3047  J.  Ct.  A.,  §  430. 

3048  : J.  Ct.  A.,  §  432. 

3049  : J.  Ct.  A.,  §  433. 

3050  J.  Ct.  A.,  §  434. 

3051  : J.  Ct.  A.,  §  436. 

3052 J.  Ct.  A.,  1 437. 

3053  .  .  .  J.  Ct.  A.,  §438. 

3054  J.  Ct.  A.,  §  439. 

3055 J.  Ct.  A.,  §  440. 

3056  : J.  Ct.  A.,  §  441. 

3057  < J.  Ct.  A.,  §  455. 

3058  J.  Ct.  A.,  §  458. 

3059 J.  Ct.  A.,  5  456. 

3060  J.  Ct.  A.,  I  457. 

3061  J.  Ct.  A.,  I  459. 

3062,  Ist  sentence,  Ist  clause J.  Ct.  A.,  §  449. 

3062,  except  Ist  sentence,  Ist  clause J.  Ct.  A.,  §  450. 

3063 J.  Ct.  A.,  I  451. 

3064  J.  Ct.  A.,  §  453. 

3065  : , J.  Ct.  A.,  §  454,  in  part. 

3066  J.  Ct.  A.,  §  452,  in  part. 

3067 ! J.  Ct.  A.,  §  452,  in  parti. 

3068,  except  last  sentence J.  Ct.  A.,  §  442. 

3069 .^ ,.  . ; ...  .J.  Ct.  A.,  §  443. 

3070  J.  Ct..A.,  §444. 

3071  :.;....:..'..:....:  .'J.  Ct.  A.,  §  446. 


r 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE 

CODE  CIV.  PROC. 
Section. 

3072  J.  Ct.  A.,  §  445. 

3073  J.  Ct.  A.,  J  447. 

3074,  Ist  two  sentences J.  Ct.  A.,  §  314. 

3074,  except  1st  tyro  sentences J.  Ct.  A.,  1 316. 

3075 J.  Ct.  A.,  1 316. 

3076 J.  Ct.  A.,  1 317. 

3077  J.  Ct  A.,  1 318. 

3078  J.  Ct.  A.,  1 321. 

3080 J.  Ct.  A.,  1 322. 

3081  J.  a.  A.,  §323. 

3082 J.  Ct.  A.,  §  346. 

3083 J.  Ct.  A.,  1 346. 

3084 ^ J.  Ct.  A., 

3086 J.  Ct.  A., 

3086 J.  Ct.  A., 

3087 J.  Ct.  A., 

3088 J.  Ct.  A., 

3089 J.  a.  A., 

3090 J.  Ct.  A., 

3091  J.  Ct.  A.,  §  364. 

3092 ^ J.  Ct.  A.,  1 356. 

3093 J.  Ct.  A.,  1 366. 

3094 J.  a.  A.,  §  367. 

3096 J.  Ct.  A.,  §  368. 

3096 '. J.  Ct.  A.,  J  369. 

3097  J.  Ct  A.,  §  360. 

3098 J.  Ct.  A.,  §  361. 

3099  ' '. . . .  J.  Ct.  A.,  §  362. 

3100  J.  Ct.  A.,  §  363. 

3101 J.  Ct  A.,  §  364. 

3102 J.  Ct.  A.,  §  366. 

3103 J.  Ct.  A.,  1 366. 

3104  J.  Ct  A.,  §  367. 

3105 -........: J.  a.  A.,  §  368. 

3106 J.  Ct.  A.,  §  369. 

3107 J.  Ct  A.,  §  370. 

3108  J.  a.  A.,  §  371. 

3109  J.  Ct.  A.,  1 372. 

3110 J.  Ct  A.,  1 373. 

3111 J.  Ct  A.,  1 374. 

31 12 J.  Ct.  A.,  §  376. 

3113 J.  Ct.  A.,  §  376. 

3114  J.  Ct.  A.,  §  377. 

3116 : J.  a.  A.,  §378. 

3121-3126,  not  repealed,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

3133,  repealed  aB  obeotetoi  «ee  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

3135 J.  a.  A.,  §  464. 

3136 • J.  Ct  A.,  §483. 

3137  J.  Ct  A.,  §  484. 

3138  J.  Ct.  A.,  §  486. 

3139 J.  Ct  A.,  §  486. 

3140  J.  Ct.  A.,  §  468. 

3141  J.  Ct  A,  §  469. 

3142 J.  Ct.  A.,  §  470. 

3143 .J.  Ct,  A.,  §481. 

3144 J.  Ct.  A.,  1 472. 

3146 ^ J.  Ct.  A.,  §  473. 

3146 J.  Ct.  A.,  §  474. 

3147  J.  Ct.  A.,  §  476. 

3148  J.  Ct.  A.,  §  476. 

3140 J.  Ct.  A.,  §  482. 

3150 J.  Ct  A.,  §  477. 

3161 J.  Ct.  A.,  §  478. 

3162 J.  Ct  A.,  1 479. 

3163  J.  Ct.  A.,  §  491. 

3164 J.  Ct.  A.,  §  320. 

3155  J.  Ct  A.,  1 480. 

3156  J.  Ct.  A.,  §  466. 

3167  J.  Ct.  A.,  1 466. 

3168 J.  Ct.  A.,  1 467. 

3169 N.  Y.  C.  Ct.  A.,  §  80. 

3160,  Ist  sentence. « N.  Y..C.  Ct.  A.,  §  79. 

3160,  2nd  sentence: N.  Y.  C.  a.  A,,  §  66. 


TABLE  8H0WINQ  DIBTRIBUTION  OF 


65. 
31. 


40. 
29. 
42. 


CODE  CIV.  PROC. 
Seotion. 

3160,  3daentence N.  Y.  C.  Ct.  A., 

3160|  subcL  2|  supoxBodftd N.  Y.  C.  Ct.  A., 

3161  N.  Y.  C.  Ct.  A., 

3162 N.  Y.  C.  Ct.  A., 

3164  N.  Y.  C.  Ct.  A.,  , 

3166  N.  Y.  C.  Ct.  A.,  §  67. 

3166  N.  Y.  C.  Ct  A.,  §  58. 

3168  N.  Y.  C.  Ct.  A.,  §  43. 

3169  N.  Y.  C.  Ct.  A.,  1 44. 

3171  N.  Y.  C.  Ct.  A.,  §41. 

3173  N.  Y.  a  ct.  A.,  1 32. 

3174  N.  Y.  C.  a.  A.,  J  60. 
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3177  N.  Y.  C.  Ct.  A.,  1 46. 

3179  N.  Y.  C.  Ct.  A.,  1 48. 

3181  N.  Y.  C.  Ct.  A.,  §  60. 

3182 
3183 
3184 
3185 
3186 
3187 
3188, 


N.  Y.  C.  Ct.  A.,  §  51. 
N.  Y.  C.  Ct.  A.,  1 52. 

N.  Y.  C.  Ct  A.,  1 53. 

N.  Y.  C.  Ct.  A.,  §  64. 

N.  Y.  C.  Ct.  A.,  f  55. 

N.  Y.  C.  Ct  A.,  §66. 

notes N.  Y.  C.  Ct.  A.,  §§  68,  60. 

3189,  Ist  sentence,  see  notes N.  Y.  C.  Ct.  A.,  |§  60-72. 

o£ov,  4bu  senvonce  • « mm  x «  v/.  v/i'.  *^f  ■  / «. 

3190,  1st  sentenoe N.  Y.  C.  Ct.  A.,  §  73. 

3190,  2d  sentence N.  Y.  C.  Ct.  A.,  1 78. 

3191  N.  Y.  C.  Ct.  A.,  §  74. 

3192  N.  Y.  C.  Ct.  A.,  §  78. 

3193  N.  Y.  C.  Ct.  A.,  1 76. 

3194  N.  Y.  C.  Ct.  A.,  1 76. 

3194a  N.  Y.  C.  Ct  A.,  §  77. 

3196,  repealed  as  obsolete,  see  note J.  Ct.  A.,  (493,  schedule  of  repeals. 

3197,  repealed  as  obsolete,  see  note J.  Ct.  A.,  {  493,  schedule  of  repeals. 

3198,  repealed  as  obsolete,  see  note J.  Ct.  A.,  1 493,  schedule  of  repeals. 

3199,  repealed  as  obsolete,  see  note J.  Ct.  A.,  §  493,  schedule  of  rqMals. 

3200  (Tr.  by  L.  1920,  oh.  517) Utiea  court  act  (L.  1882,  ch.  108), 

135a. 
(Tr.  by  L.  1920,  ch,  617) IJtica  court  act  (L.  1882,  <Al.  108), 

|5a. 

,  repealed  as  obsolete,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  rqMals 

,  repealed  as  formeriy  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals 

I,  repealed  as  foimeriy  superseded,  see  note J.  Ct.  A.,  1 493,  schedule  of  repeals 

,  repealed  as  fonneriy  superseded,  see  note J.  Ct.  A.,  1 493,  schedule  of  repeals 

\  repealed  as  fonneriy  superseded,  see  note J.  Ct.  A.,  {  493,  schedule  of  r^wals 

,  repealed  as  f(»ineily  superseded,  see  note J.  Ct.  A.,  1 493,  schedule  of  repeals 

,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals 

,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals 

,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  1 493,  schedule  of  repeals. 

,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  1 493,  schedule  of  repeals 

,  replied  as  formerly  superseded,  see  note J.  Ct  A.,  1 493,  schedule  of  repeals 

:,  repealed  as  fonneriy  superseded,  see  note J.  Ct.  A.,  1 493,  schedule  of  repeals 

,  repealed  as  obsolete,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals 

,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals 

,  repealed  as  formeriy  superseded,  see  note J.  Ct.  A.,  1 493,  schedule  of  repeals 

,  repealed  as  fonneriy  superseded,  see  note J.  Ct.  A.,  1 493,  schedule  of  repeals 

3225a,  repealed  as  fcmnerly  superMded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals 

3226,  repealed,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

3227  (Tr.  by  L.  1920,  ch.  434) Rochester  charter  (L.   1907,    ch. 

755),  §524a. 

3227,  see  note J.  Ct  A.,  §  493,  schedule  of  repeals. 

3228,  Ist  paragraph,  subd.  1,  subd.  2,  1st  sentence. C.  P.  A.,  §  1470,  1st  para^i4)h, 

subd.  1,  subd.  2,  1st  sentenoe. 

3228,  subd.  8,  1st  sentenoe C.  P.  A.,  §  1470,  subds.  8-10. 


3201 

3202 
3203: 
3204 
3205 
3206; 
3207 
3208 
3209 
3210, 
3211 
3212 
3213 
3214 
3218 
3223 
3224 
3225 


SECTIONS  OF  CODE  OF  CIVIL  PROCSBDURE 


CODE  CIV.  PROC. 
Section. 

3228,  8ubd.  3,  2d  nntence C.  P.  A.| 

3228,  0ubd.  4,  Igt  sentenoe C.  P.  A., 

3228,  0ubd.  4,  as  to  limitatioa  of  ooets C.  P.  A., 

3228,  8ubd  5,  except  last  sentence C.  P.  A., 

3228,  subd.  5,  last  sentence C.  P.  A., 

3229,  1st  sentence C.  P.  A., 

3229,  except  1st  sentence C.  P.  A., 

3230  C.  P.  A., 

3231   a  P.  A., 

3232  C.  P.  A., 

3233  C.  P.  A., 

3234  r . .  .C.  P.  A., 

3235  C.  P.  A., 

3236  C.  P.  A., 

3237  •  .  .C.  P.  A., 

3288  C  P  A 

3239  C.  P.  A., 

%24A  P   P    A 

8241   .  : C.  P.  A., 

3242  C  P  A 

3243  C.  P.  A., 

9044  P   P    A 

3246  C.  P.  A., 

904A  P    P    A 

3247  C.  P.  A., 

9040  P   P    A 

3249,  omitted  as  covered  by C.  P.  A., 

3260  C.  P.  A., 

3251,  subds.  1-3,  except  jparagraphs  8^10  and  port  of  pai»- 

graph  11  of  subd.  o C.  P.  A., 

3261,  subdi  3,  ptfagraph  8 C.  P.  A., 

3261,  subd.  3,  paragraph  9 C.  P.  A., 

3251,  subd.  3,  paramph  10 C.  P.  A., 

3251,  last  jpangrapo  01  subd.  3 N.  Y.  C. 

3251,  subd.  6 C.  P.  A., 

3263  C.  P.  A., 

3254  C  P  A 

3256,  except  as  to  city  court  of  New  York C.  P.  A., 

3266,  so  far  as  applicable  to  city  court  off  New  York N.  Y.  C. 

3256,  except  last  sentence C.  P.  A.,  §  1518^ 

3256,  1st  part  of  last  sentence  (Tr.  by  L.  1920,  eh.  842) Insurance  L,  1 182a. 

3256,  last  sentence,  in  part Q.  P.  A.,  |  o85. 
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3258,  as  far  as  i^iplicable  to  justice  courts J.  Ct.  A.,  1 319. 

3250  C  P  A    &  1519 

3280  C.  P.  A.,  1 1511, 

3262,  except  3d  sentence C.  P.  A., 

3262,  3d  sentence C.  P.  A., 

2263  C  P  A 

3264  C.  P.  A., 

3266  C.  P.  A., 

%^U^^%9  m      m      ••«•*•••■••■       ■*»••••••■•••■•■•••»■••«•■«■««•««•«    %^*      ^t    •      ^A#f 
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3268 C.  P.  A.,  1 1522,  Ist  paragraph  and 

subd.  A. 
'*2e9  C.  P.  A.,  J  1522,  subd.  B,  subds. 

5-7. 

270  P   P    A 

^71  C.  p.  A., 

272  P   P    A 

272,  as  far  as  applicable  to  justice  courts J.  Ct.  A., 

27^  P   P    A 

273,  so  far  as  applicahb  to  justice  courts J.  Ct  A.,  1 315,  in  part. 

274  C.  P.  A.,  §  1526. 

274,  as  far  as  applicable  to  justice  courts J.  Ct.  A.,  1 315,  in  part. 

275^  except  1st  sentence  (omitted  as  unneoesiary) C.  P.  A.,  1 1527. 

276^  so  far  as  applicable  to  justice  courts J.  Ct.  A.,  1 315,  in  part. 

«77  C.  P.  A.,  1 1529. 


1471. 

1470,  subd.  11. 

1472. 

1474. 

1475,  last  clause. 

1475,  Ist  clause. 

1476. 

1477. 

1479. 

1482,  lst*sentence. 

1482,  2d  sentence. 

1483. 

1484. 

1486. 

1489. 

1490. 

1491. 

1492. 

1494. 

1495. 

1496. 

1497. 

1498. 

1500. 

1481. 

1502. 

205. 

1503. 

1504. 
1509. 
1505. 
1507. 

1508. 
1510. 
1512. 
1513. 
1514. 
1515. 
L  A.,  f  68. 


1582. 
1538. 
1634. 
1586. 
1636. 
1637. 
1538. 


1522,  subd.  8. 

1523. 

1624. 

316,  in  part. 

1625. 


TABLE  SHOWING  DISTRIBUTION  OF 

CODE  CIV.  PROC. 
Section. 
3278  C.  P.  A.,  §  1630. 

fj£itij    LoC  Ci8rl]fl& Kj»  X  •  A»f  9  xvvli* 

3279,  last  clause C.  P.  A.,  1 191,  last  aantenoe. 

3287  C.  P.  A.,  §  1666. 

3287,  as  to  county  clerks  and  registers  (Tr.  by  L.  1920,  ch.  921)  County  L.,  1 178. 

3292   C.  p.  A.,  §  1664. 

3293  C.  P.  A.,  §  146. 

3294 C.  P.  A.,  S  147. 

3296 C.  P.  A.,  5  1545. 

3297  C.  P.  A.,  1 1546. 

3298  (Tr.  by  L.  1920,  ch.  931) Public  officers  L,  §  68a. 

O^QQ  O      f      A         Si  'vfvfl 

3300 C.  P.  A.,  1 1552. 

3301,  except  last  two  paragraphs C.  P.  A.,  {  1553,  except  part  of  1st 

«  paragraph. 

3301,  last  two  paragraphs C.  P.  A.,  §  170. 

3302  C.  P.  A.,  1 1553,  part  of  Ist  pan^ 

graph. 
3304,  in  part C.  P.  A.,  §  1654,  except  subds.  11, 

13. 
3304,  in  part  (Tr.  by  L.  1920,  ch.  921) County    1.,    \  174,   except   subds. 

22   23. 
3305  C.  P.'  A.,'§  1554,  subd.  13. 

3305  (Tr.  by  L.  1920,  ch.  921) County!.,  §  174,  subd.  22. 

3305a  C.  P.  A.,  §  1663. 

3305a  (Tr.  by  L.  1920,  ch.  931) Public  officers  1.,  §  66a. 

3306  C.  P.  A.,  J  1565. 

3306  (Tr.  by  L.  1920,  ch.  921) County  L,  \  176. 

3307,  Ist  paragraph,  and  sUbds.  1-17,  22,  23 C.  P.  A..  §  1558. 

3307,  subds.  18,  20,  21  (Tr.  by  L.  1920,  ch.  921) County  I.,  f  185a. 

3307,  subd.  19|  omitted  as  obsolete,  see  note C.  P.  A.,  §  1558. 

3308,  superseded,  see  note C.  P.  A.,  J  1558. 

3310  C.  p.  A.,  1 1560. 

3311   Surr.  Ct.  A.,  §  30,  subd.  2. 

3311,  except  last  clause C.  P.  A..  §  1544. 

3312,  as  to  deputy  sheriffs  (Tr.  by  L.  1920,  ch.  921) :  .  .County  1.,  f  185b. 

3312,  so  far  as  relating  to  constables  (Tr.  by  L.  1920»  oh.  927) . .  Town  1.,  §  85. 
3313  C.  P.  A.,  §  1542. 

3314,  except  as  to  trial  jurors  (Tr.  by  L.  1920,  oh.  920) Code  cnm.  proc.,  §  267a. 

3314,  except  as  to  grand  jurors  (Tr.  by  L.  1920,  ch.  938) .  .  .  .Judiciary  1.,  {  749h. 
3316  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  749i. 
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3317,  except  reference  to  citation,  and  last  sentence C.  P.  A.,  §  1551. 

3317,  in  part Surr.  Ct.  A.,  {  287. 

3319 C.  P.  A.,  1 1540. 

3320,  1st  two  sentences .  .  . « C.  P.  A.,  §  1547. 

3320,  3d  sentence,  except  as  to  executors  and  administrators .  C.  P.  A.,  §  1519. 

3320,  3d  sentence,  in  part Surr.  Ct.  A.,  §  286. 

3320,  except  1st  three  sentences C.  P.  A.,  §  1548. 

3321   C.  P.  A.,  §  1561. 

3322,  subd-  1 J.  Ct.  A.,  §  324. 

3322,  subd.  2 J.  Ct.  A.,  I  325. 

8323,  except  subd.  1,  last  sentence J.  Ct.  A.,  §  326. 

3323,  subd.  1,  last  sentence J.  Ct.  A.,  §  333. 

3324 J.  Ct.  A.,  1 327. 

3325  J.  Ct.  A.,  5  328. 

3326  J.  Ct.  A.,  I  329. 

3327  J.  Ct.  A.,  I  330. 

3328  J.  Ct.  A.,  I  331. 

3329 J.  Ct.  A.,  {  332. 

3330,  substituted  for  by C.  P.  A.,  5  1528. 

3330,  substituted  for  by  (See  L.  1920,  ch.  921) County  1.,  §  179. 

3331,  omitted,  see  note ^ C.  P.  A.,  §  1566. 

3331a  (Tr.  by  L.  1920,  ch.  ft38) Judiciary  l^  §  749j. 

3332  , C.  P.  A.,  §  1567. 

3332,  so  far  as  applicable  to  justice  courts J.  Ct.  A.,  (  334. 

3332,  as  to  sections  transferred  from  code  civ.  proc.,  to  county 

1.  (Tr.  by  Jb.  1920,  ch.  921) County  I.,  §  180. 


SECTIONS  OF  CX)DE  OF  CIVIL  PROCEDURE 


CODE  CIV.  PROC. 
Section. 

3332a C.  P.  A.,  §  1556,  1st  paragraph. 

3332a  (Tr.byL.  1920,  ch.  921) ..  . ..County  L,  §  174,  subd.  23. 

3332b,  Ist  paragraph  and  subds.  1>10,  12-15,  17,  18,  20,  25, 

32-36,  39 C.  P.  A.,  J  1557. 

3332b,  Ist  paragraph  and  subds.  7-9,  11,  16,  19-26,  29-31,  33, 

34,  36-38  (Tr.  by  L.  1920,  ch.  921). : :.:.:...:.;..  .County  1.,  §  176. 
3332c  (given  as  3333c  in  note,  but  3332c  evidently  intended).C.  P.  A.,  §  1556,  2d  paragraph. 
3332c  (jffLven  as  3333c  in  note,  but  3332c  evidently  intended)  (Tr. 

by  L.  1920,  ch.  921) County  1.,  §  174,  subd.  23. 

3332d  (Tr.  by  L.  1920,  ch.  921) County  1.,  S  177. 

3333  C.  P.  A.,  §  4,  2d  sentence. 

3333  (Tr.  by  L.  1920,  ch.  917) General  construction  L,  J  11a,  Ist 

sentence. 

3334   C.  P.  A.,  §  5. 

3334  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  {  46a. 

3335  " C.  P.  A.,  §  4,  1st  sentence. 

3336  (Tr.  by  L.  1920,  ch.  917) General    construction     l,     §  11a, 

last  sentence. 

3336  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  §  18a 

3337  \  .C.  P.  A.,  §  6. 

3337  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  i  16a. 

3338  C.  P.  A.,  §  191,  1st  sentence. 


.C.  P.  A.,  §8. 

C.  P.  A.,  1 1574. 

C.  P.  A.,  1 1575. 

C.  P.  A.,  §  71. 

subd.  2 J.  Ct.  A.,  §  463. 

subd.  2  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  §  28a. 

subd.  3  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  §  26. 

subd.  4 C.  P.  A.,  I  7,  subd.  1. 

subd.  5 C.  P.  A.,  I  7,  subd.  2. 

subd.  9 J.  Ct.  A.,  §  489. 

subd.  9  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  §  37a. 

subd.  10 J.  Ct.  A.,  §  490. 

subd.  10  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  §  25a. 

subd.  11 C.  P.  A.,  §  7,  subd.  3.     . 

subd.  11 J.  Ct.  A.,  §  487. 

subd.  12 C.  P.  A.,  §  7,  subd.  4. 

subd.  13 C.  P.  A.,  §  7,  subd.  5. 

subd.  13  (Tr.  by  L.  1920,  cb.  917) General  construction  1.,  §  26a. 

BUOQ.   x4  . '.  .  . v/.  X  .  ■n.'f  9  I,  SUDU.  O. 

subd.  16  (Tr.  by  L..  1920,  ch.  917) General  construction  1.,  f  20a. 

subd.  18 C.  P.  A.,  §  7,  subd.  7. 

subd.  19,  in  part  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  §  33a. 

subd.  19,  in  part  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  §  53a. 

subd.  20 C.  P.  A.,  5  7,  subd.  8. 

subd.  20,  in  part  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  §  20b. 

omitted  as  covered C.  P.  A.,  §  1. 

CP  A    S  ^ 

m  part v/.  x  .  a.,.  9  lu/^. 

see  note C.  P.  A.,  §  165. 

subd.  1  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  269o. 

subd.  1,  (see  note  L.  1920,  ch.  933) Prison  1.,  §§  22,  23,  361,  364,  365, 

369a,  369b,  369c. 

subd.  7,  4th  sentence  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  749k. 

subd.  7,  last  sentence  (Tr.  by  L.  1920,  ch.  920) Code  cnm.  proc,  §  229k. 

substituted'for  by C.  P.  A.,  §  1569,  in  part. 

subd.  1  (Tr.  by  L.  1920,  ch.  920) Code  crim.  proc.,  i  229k. 

substituted  for  by C.  P.  A.,  1 1569,  in  part.. 

substituted  for  by C.  P.  A.,  §  1573. 

substituted  for  by (I!.  P.  A.,  §  1576. 

3357  (Tr.  by  L.  1920,  ch.  923) Condemnation  1.,  §  1. 

3368  (Tr.  by  L.  1920,  ch.  923) Condemnation  1.,  §  2. 

3369  (Tr.  by  L.  1920,  ch.  923) Condemnation  1.,  §  3. 

3360  (Tr.  by  L.  1920,  ch.  923) .  .  .  • Condemnation  1.,  §  4. 

3361  (Tr.  by  L.  1920,  ch.  923) Condenmation  1.,  §  5. 

3362  (Tr.  by  L.  1920,  ch.  923) Condemnation  1.,  §  6. 

3363  (Tr.  by  L.  1920,  oh.  923) Condemnation  1.,  |  7. 

3364  (Tr.  by  L.  1920,  ch.  923) Condenmation  1.,  §  8. 

3965  (Tr.  by  L.  1920,  ch.  923) Condemnation  1.,  1 9. 

3366  (Tr.  by  L.  1920,  ch.  923) Condemnation  1.,  §  10. 


3339 

3340 

3341 

3342 

3343, 

3343, 

3343 

3343 

3343 

3343 

3343 

3343 

3343 

3343 

3343 

3343 

3343 

3343 

3343 

3343 

3343 

3343 

3343 

3343 

3343 

3344 

3346 

3347 

3347 

3347 

3347 


3347 
3347 
3348 
3349 
3361 
3352 
3352 
3364 


TABLE  SHOWING  DISTRIBUTION  OF  SECTIONS  OODE  CIV.  PROC. 


CODE  CIV.  PROC. 
Section. 

3367  (Tr.  by  L.  1920, 

3368  (Tr.  by  L.  1920, 
3360  (Tr.  by  L.  1920, 


3370 
3371 
3372 
3373 
3374 
3375 
3376 
3377 
3378 
3379 
3380 
3381 
^82 
3383 
3384 


(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
(Tr.  by  L. 
[Tr.  by  L. 
[Tr.  by  L. 
r.  by  L. 
byL. 


S: 


1920, 
1920, 
1920, 
1920, 
1920, 
1920, 
1920, 
1920, 
1920, 
1920, 
1920, 
1920, 
1920, 
1920, 
1920, 


ch.  923) Condemnation  L,  1 11. 

ch.  923) Condemnation  L,  f  12. 

ch.  923) Condemnation    1.,     §  13, 

last  sentence. 

ch.  923) Condenmaticm  1.,  1 14. 

ch.  923) Condeomation  1.,  1 15. 

ch.  923) Condemnation  L,  1 16. 

ch.  923) Condemnation  1.,  1 17. 

ch.  923) Condemnation  1.,  }  18. 

ch.  923) Condemnation  1.,  1 19. 

ch.  923) Ccmdemnation  1.,  1 20. 

ch.  923) Condemnation  L,  i  21. 

ch.  923) Condemnation  L,  1 22. 

ch.  923) Condemnation  L,  1 23. 

ch.  923) Condemnation  1.,  1 24. 

ch.  923) Condemnation  L,  1 25. 

ch.  923) Condemnation  1.,  1 26. 

ch.  923) Condenmation  L,  1 27. 

ch.  923) Condemnation  1.,  §  29. 


exo&pt 


SPECIFIC  REPEALS  OF  SECTIONS  OF  CODE 

OF  CIVIL  PROCEDURE 


<X)DE  CIV.  PROC.  REPEALING  ACT 

aU C.  P.  A.,  §  1539. 

44,  80  far  as  relating  to  oriininal  proceedings L.  1920,  cL  920,  §  8. 

46|  80  far  as  relating  to  criminal  prooeedings L.  1920,  ch.  920,  §  8. 

110  L.  1920,  ch.  933,  1 4. 

111  L.  1920,  oh.  924,  §  4. 

118 L.  1920,  ch.  933,  1 4. 

133  L.  1920,  ch.  933,  §  4. 

134  L-  1920,  ch.  933,  \  4. 

138-142  L.  1920,  ch.  933,  {  4. 

149-165  L.  1920,  ch.  933,  1 4. 

166 L.  1920,  ch.  920,  S  8. 

157  L.  1920,  ch.  933,  f  4. 

168  L.  1920,  ch.  933,  §4. 

100-171 L.  1920,  ch.  933,  {  4. 

172-181  L.  1920,  ch.  921,  1 6. 

181a L.  1920,  ch.  921,  {  6. 

'26a-265  Ct.  a.  A.,  §  36. 

266a Ct.  a.  A.,  §  36. 

266-268  Ct.  a.  A.,  §  36. 

268a Ct.  a.  A.,  i  36. 

209-281  Ct.  CL  A.,  1 36. 

281a Ct.  a.  A.,  1 36. 

282-284  Ct  a.  A.,  §  36. 

316-319  N.  Y.  C.  Ct.  A.,  5  81. 

319a N.  Y.  C.  Ct.  A.,  {  81. 

319b N.  Y.  Ct.  A.,  §  81. 

320-333 N.  Y.  a.  A.,  1 81. 

336-339  N.  Y.  Ct.  A.,  1 81. 

339a N.  Y.  Ct.  A.,  §  81. 


360^362 L.  1920, 

426,  aubd.  3 L.  1920 

623,  last  sentence L.  1920 

727  L.  1920 

744a L.  1920 

746 L.  1920 

760 L.  1920 

762 L.  1920 

753 L.  1920; 

790 L.  1920, 

S41b  fas  added  by  L.  1913,  ch.  228) L.  1920 


961 Surr.  Ct.  A.,  1 318. 


982a L.  1920 

1065 L.  1920; 

1064-1066  L.  1920i 

106a-1071  L.  1920 

1163-1166  L.  1920i 

1167-1176  L.  1920 

1191 L.  1920; 

1245 ; . . .  .L,  1920 

1246a,  except  8tb-14th  sentences. L.  1920, 

1248 L.  1920 

1249 L.  1920; 

1404a L.  1920! 

1690-1693  L.  1920 

1696-1607  L.  1920 

160^1625 L.  1920, 

1627,  aubd.  3 L.  1920 

1638-1660 L.  1920, 

1676,  as  to  dower L.  1920 

1680,  as  to  dower L.  1920; 

1665,  as  to  dower L.  1920 

1779 L.  1920 

IitII 


ch.  938 
ch.  933 
ch.  920 
ch.  667 
ch.  929; 
ch.929 
ch.  929 
ch.  929 
ch.929 
ch.  920 
ch.  919 


ch.  930, 
ch.  938 
ch.  938 
ch.938 
ch.938 
ch.9d8 
ch.938 
ch.  921 
ch.  921 
ch.938; 
ch.938 
ch.  934 
ch.  930, 
ch.  930 
ch.  930 
ch.  918 
ch.  930 
ch.  930 
ch.  930 
ch.  930 
ch.  916 


6. 
4. 
8. 
2. 
2. 
2. 
2. 
2. 
2. 
8. 
3. 


3. 
6. 
6. 

IS: 

§6. 
§6. 

6. 

6. 

6. 

6. 

2. 

3. 
§3. 

3. 

2. 

3. 

3. 

3. 

3. 
§2. 


SPECIFIC  REPEALS  OF  SECTIONS  OF  CODE  CIVIL  PROC. 

CODE  CIV.  PROC.  REPEALING  ACT  ^ 

Section. 

1780  L.  1920,  ch.  916,  §  2. 

1809  L.  1920,  ch.  915,  |  8. 

1812  L.  1920,  ch.  915,  §  8. 

1813 , .  . .  X.  1920,  ch.  915,  f  8.. 

1814-1821  L.  1920,  ch.  919,  §  3. 

1822 Sittr.  Ct.  A.,  §  318. 

1822  L.  19*,  ch.  919,  f  3. 

1823-1836  L.  1920,  ch.  919,  §3. 

1836a  L.  1920,  ch.  919,  §  3. 

1837-1842 L.  1920,  ch.  919,  §-3. 

1844-1858  L.  1920,  ch.  919,  §  3. 

1860-1867  L.  1920,  ch.  919,  1 3. 

1869 L.  1920,  ch.  919,  f  3. 

1870  L.  1920,  ch.  919,  {  3. 

1880-1886  L.  1920,  ch.  931,  §  4. 

1887  L.  1920.  ch.  921,  f  6. 

1887 L.  1920,  ch.  931,  §  4. . 

1888-1892  L.  1920,  ch.  931,  §  4. 

1899  (reads  1819) . .  .L.  1920,  ch.  920,  1 8. 

1900  L.  1920,  ch.  924,  §  4. 

1901  L.  1920,  ch.  924,  §  4. 

1902-1905  L.  1920,  ch.  919,  |  3. 

1919-1924  L.  1920,  ch.  915,  1 8. 

1947  L.  1920,  ch.  394,  1 2. 

1957-1960  L.  1920,  ch.  932,  I  3. 

1977-1981  (evidently  intended,  reads  1877-1981) L.  1920,  ch.  932,  §  3. 

1986,  last  sentence L.  1920.  ch.  918,  §  2. 

2231-2266  J.  Ct.  A.,  5  493. 

2302-2319 L.  1920,  ch.  930,  §  3. 

2387-2408 L.  1920,  ch.  930,  §  3. 

2408a L.  1920,  ch.  930,  f  3. 

2409 L.  1920,  ch.  930,  §  3. 

2410  L.  1920,  ch.  924,  §  4. 

2412-2415  L.  1920,  ch.  924,  §  4. 

2472-2664  Surr.  Ct.  A.,  {  318. 

2664a Surr.  Ct.  A.,  f  318. 

2665-2771    Surr.  Ct.  A.,  §  318. 

2861-3115  J.  Ct.  A.,  §493. 

3133-3158  J.  Ct.  A.,  1 493. 

3159-3164  N.  Y.  C.  Ct.  A.,  §  81. 

3164a  N.  Y.  C.  Ct.  A.,  §  81. 

3165  ; N.  Y.  C.  Ct.  A.,  §  81. 

tSlOO     I vi,    l  ,  Vy.  v/Ip.  A'j   9  o JL. 

oluir~'tjX«74    > ^ .    1l  .  \j»  KjX/m  A.,  $  oX.- 

3196-3199  J,  Ct.  A.,  §  493. 

3200 L.  1920,  ch.  517,  §  2. 

3201 L.  1920,  ch.  517,  §  2. 

3202-^214  J.  Ct.  A.,  5  493. 

3218  J.  Ct.  A.,  §  493. 

3223-3225  J.  Ct.  A.,  §  493.    • 

3225a  J.  Ct.  A.,  §  493. 

3226  J.  Ct.  A.,  §  493. 

3226  L.  1920,  ch.  434,  f  2. 

3227  L.  1920,  ch.  434,  f  2. 

3256,  1st  part  of  last  sentence L.  1920,  ch.  842,  |  2. 

3312,  so  far  as  relatmg  to  constables L.  1920,  ch.  927,  §  2. 

3314,  except  as  to  trial  jurors L.  1920,  ch.  920,  1 8. 

3322-3329   J.  Ct.  A.,  §  493. 

3331a L.  1920,  ch.  938,  §  6. 

3333-3337  L.  1920,  ch.  917,  f  3. 

3343,  subds.  2,  3,  9,  10,  13,  16,  19 . : L.  1920,  ch.  917,  I  3. 

3347,  subd.  7 L.  1920,  di.  938,  |6. 

3357-3384 Cond«nnation  L  (1920,  ch.  923),  f  28w 

liviU 


TABLE  SHOWING  DKTRffiUTION  OF  SECTIONS 

OF  CHAPTER  XVIII 

OF  THE  CODE  O^  CIVIL  PROCEDURE,  RELATING  TO  SURROGATES'  COURTS,  BY 

THE  REVISION  OF  THAT  CHAPTER  BY  L.  X914,  CH.  448 

Embodied 
Ori^pmal  in  revised 

seettone 


2472     2510 

2472a  Repealed  except  em  found  in 2510 

2473 2513 

2474  Repealed.    Rewritten  into 2512 

2475     V 2514 

2476     r 2515 

2477     2516 

2478     2517 

2479  Repealed. 

2480  Repealed. 

2&1 ' 2490,  2602,  2763 

2482     2769 

2483     2472 

2484     2478 

2485     2479 

2486     2480 

2487     2481 

2488     2482 

2489     2483 

2490     2507 

2491     2508 

2492     2484 

2493     2485 

2494 2509 

2495     2474 

2496     t 2476 

2497     2477 

2498 2486 

2499     2487 

2500     2488 

2501  Repeal,  except  as  found  in 2499 

2502  Repeal,  except  as  found  in 2486,  2499,  2552,  2719 

2503     2489,  2499 

2504     .2504,  2506 

2505  Repeal    Rewritten  into 2504 

2506     2505 

2507     2473 

2608     2491 

2509     2491,  2502 

2509a 2492 

2510     2502 

2511     : .  2475 

2512     2493,  2495 

^13     2496,  2500 

i513a 2494 

S14     . : 2768 

S5I5     2522 

2516    Repeal.    Rewritten  into 2518 

8517     2518 

n8    Repeal.    Rewritten  into 2490,  2511,  2524,  2529,  2550 

2(10    Repeal.    Rewritten  into 2523 

^S90 2525,  2529 

Si    Repeal.    Rewritten  into 2525 

tta    Repeal.    Rewritten  into 2526 

R^)eal.    Rewritten  into 2526 

R^)eal.   Rewritten  into 2528,  2529,  2530 

R^)eal.   Rewritten  into 2529,  2531 

Repeal.    Rewritten  into 2525,  2529 


f^if;:. 


DISTRIBUTION  OF  SECTIONS  OF  CHAPTER  XVIII,  CODE  CIV.  PROC. 


goflfiom 


Embodied 
in 


.1 


JlV         2634 
%^^         2536 


t».fc:V 


:r 


I 


^1 

f 


2627  2630 

2628  Repeal.    Rewritten  into 2611,  2633 

£^  ^9$  '^^  Judiciary  Law. 

gj-*^  2|l»'^  '. 2634 

^ V^    ,       2631  Repealed. 

26^ 2631 

2633  2619 

2620 

2632 

2636  Already  repealed. 

2637  2609 

2638 2770 

2639  2643 

2640 2644 

2641 2497 

2542  2498 

^j:  2643  2498 

2644  2646 

i'      2646  2641,  2642,  2767 

2646  . . . . : 2636 

2647 2638 

2648  Already  repealed. 

2649  Already  repealed. 

2660  Repeal.  Rewritten  into 2648 

2661  2742 

2662  2649 

2663  2499,  2661 

2«i64  2663 

2666  2664 

2666  Repeal.  Rewritten  into 2648,  2745 

2667  2744 

2668  Repeal 2746 

2669  2743 

2660  Repeal 2743,  2761 

2661  2746 

2662  2747 

2663  2749 

2664  Repeal. 
2666  2762 

2666  2762 

2667  2499,  2601 

2668  Repeal 2764 

2669  Repeal. 

2670  2754 

2671  Repeal. 

2672  2766 

2673  2755 

2674  2756 

2575  2758 

2676  2757 

2677  2759 

2678  2760 

2679  2667,  2761,  2762 

2680 2762 

2681  2769,  2762 

2682  Repeal 2657,  2660 

2683  2567 

2684  2667 

2686  2764        \ 

2686  2763        ^ 

2687  2763        i 

2688  Repeal 2639        j 

2589  2761        1 

2590  2568        i 

2691  '. . .  2660        \ 

2692  2561 

2693  2562        1 

2694  2668        \ 

2595  2576        ] 

2696  2682 

2697  2677 

2698  2578 

In 
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Embodied 
OnfinAl  in  rerised 

~  ^  sections 


2S09  Repeal.  Covered  by 2674,  2578 

2800  2579 

2801  2580 

2802  2608 

2603  2555 

2804  2566 

2805  2563,  2726,  2734 

2606  2549,  2584,  2725,  2734 

2807  2583 

2608  2584 

2609  2585 

2610  2687 

2611  la  Dec.  Est.  Law. 

2612  Repeal  Rewritten  into 2564,  2565,  2665 

2613  2626,  2693,  2695 

2614  Repeal.  Rewrittoi  into 2609 

2616  2610 

2616  2623,  2524,  2610 

2617 2511,  2618 

2818 2611 

2619  2543,  2644,  2612 

2620  Repeal.  Rewritten  into 2497,  2498,  2547,  2612,  2620 

2621  2613 

2621a  2607 

2622 2614 

2623  2614,  2620 

2624  Consolidated  with 2616 

2626  RepeaL                                                                                                                     « 

2626  Already  repealed. 

2627  Already  repealed 

2628  In  Dec.  Est.  Law. 

2629     2621 

2630     2622 

2631 2623 

2632  ConeoUdated  with 2623 

2633  In  Dec.  Eet.  Law. 

2634  Repeal 2753 

2635  Repeal. 

2636  Repeal.    Rewritten  into 2626 

2637  Repeal. 

2638     2667 

2639     2628 

2640  Repeal.    Covered  by 2626 

2641  Repeal.    Covered  by 2566 

2642     2627,  2694 

2643     2603 

2644  2621,  2604 

2645 2606 

2646  Repealed. 

2647  Already  repealed. 

2648  Already  repealed. 

2649  Already  repealed. 

2650  Already  repealed. 

2651  Already  repealed. 

2652  Already  repealed. 

2653  Already  r^iealed. 
2653a  Repeal. 

2664     2766 

2666    Repeal 2611,  2523 

2656     2766 

3657     2767 

3668  Repeal. 

2669  Repeal. 

2680     2588,  2603 

2661  Rqieal.    Rewritteninto 2564,  2565 

2662     2490,  2621,  2589 

2863     2511,  2624,  2590 

64     2559,  2591,  2592 

.M    RepeaL   Rewritten  into 2592 

886  Repealed. 

«7    R^eal.    Rewritten  into 2489 

W  Repealed. 


DISTRIBUTION  OF  SECTIONS  OF  CHAPTER  XVIII,  CODE  CIV.  PKOC. 

Original  mivnMd 

sections  ftirtwiii 

2669 2594 

2670  2096 

2671  Repealed.  Rewritten  into 2696 

2672  2697 

2673  2698 

3674  2699 

2676  2000 

2676  2901 

2677  Consolidated  with 2001 

2678  Repeal. 

2679  Repeal. 

2680  Repeal. 

2681 2602 

2682  Repealed.  Rewritten  into 2598,  2599 

2683  Repeal. 

2684  2624 

2686  2569 

2686  2570 

2687 2571 

2688  Consolidated  with 2571 

2689  2572 

2690  2573 

2691  2574 

2692  2563 

2693  2606 

2694  In  Dec.  Est.  Law. 

2695  2629 

2696  2630 

2697  ? 2631 

2698  2611,  2632 

2699  2633 

2700  2634 

2701  2636 

2702  2636 

2703  In  Dec.  Est.  Law. 

2704  In  Dec.  Est.  Law. 

2706  2606 

2706  Repeal. 

2707  2676 

2708  Repeal. 

2709  Repeal 2676 

2710  2676 

2711  2666,  2666 

2712  2672 

2713  2670 

2714  2666,  2667,  2673 

2716  2668 

2716 2669 

2717  2684,  2733 

2718  2677,  2678 

2718a  Repeal 2681 

2719  2682,  2683 

2720  2674 

2721  2688 

2722  Repeal 2687 

2723  2691 

2724  2510,  2671,  2736 

2726  2721 

2726  2610,  2726 

2727 2636,  2721,  2722,  2727,  2728 

2728  2729,  2730,  2731 

2929  2686,  2721,  2732,  2733 

2730  2753 

2731  2679 

2732  In  Dec.  Est.  Law. 

2733  2738 

2734  In  Dec.  Est.  Law. 
2736  Already  repealed. 

2736  Already  repealed. 

2737  Already  repealed. 
2788  Already  repealed. 
2739  Already  repealed. 
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Otisnal  Embodied 

2740  Already  repealed. 

2741  Already  repealed. 

2742  2742 

^^  2730,*  '2735^  2742 

H?l^  2736 

:51?  2664,  2669.  2739 

£!I 2740 

^4ij  2741 

2749  Repeal 97m   9702 

2750  Repeal.  ^"^'  ^^ 

2751  R^>eal. 

2752  Repeal. 

2753  Repeal. 

2754  Repeal. 

2755  Repeal ojnti. 

£?2  2707 

Hg  : 2707 

^•00  27fl» 

2759  Repeal.  •     ^^^ 

2760  2710 

2761  97«w 

2762  Already  repealed.  

2763  Repeal. 

2764  2712 

2765  r 2704 

2766  Already  repealed.  ^ 

2767  Already  repealed. 

2768  Already  repealed. 

2769  Already  repealed. 

2770  Already  repealed. 

2771  Repeal. 

2772  Already  repealed. 

2773  Already  repealed. 

2774  Repeal. 

2776  Already  repealed. 

2776  Already  repealed. 

2777  * 2714 

2778  Already  repealed. 

2779  Already  repealed. 

2780  Already  repealed. 

2781  Already  repealed. 

2782  2715 

2783  2716 

2784  Already  repealed. 

2785  ^ 2716 

2786  Already  repealed. 

2787  Already  repealed. 

2788  Already  repealed. 

2789  Already  repealed. 

2790  Already  repealed. 

2791  Already  repealed. 

2792  Already  repealed. 

2793  Already  repealed. 

2794  Already  repealed. 

2795  Already  repealed. 

2796  Already  repealed. 

2797  Already  repealed. 

27^  5®P^ 2707 

27W  Repeal 2707,  2711 

2800  2717 

2801  971 R 

2801a  5^97 

^  5«P«»i 2721,  2723,  2753 

^  ^P^ 2726;  2727 

22!  2689 

.^oUo  2690 

2806  Repeal 2689 

^  ^^ .'.  .  .V.V.V.V.V2724",  2726 

^  5«P»  2724,  2726,  2727 

2809  Repeal. 

2810  Repeal 2729.  2730.  2753 
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.  .2730,  2732 

2737 

,2742,  2580 
2572 


2M1 

2643,  264« 

.2644,  264S,  2646 

2646,  2647 

2647 

2647,  2648 

2646 

.2644,  2645,  2646 

264© 

2648 

2650,  2651 


2570,  2571 

2570 

2572 

2573 

,.■,.  2726 


2856 


2558,  2661 
.2662,  2663 

2663 

2664 

.2726.  2727 

2726 

.2729,  2730 
2730,  2753 
2657 


,2726,  2727,  2728,  2763 
2650 


2572 
.  268» 
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TABLE  AND  NOTES  OF  BOARD  OF  STATUTORY 

CONSOLIDATION 

As  to  Repeal  of  Sections  of  Code  of  Civil  Procedure  (1909) 

Note  of  Board  of  Statutory  Cooaolidation Izxv 

Table  1.    SUtutee  oonaofidated  in  Code  of  Civil  Procedure Izxvi 

Tible  2.    Showing  dirtiibotion  of^ections  of  Code  tranafened  to  OonsoUdated  Laws Izzvii 

NOTE  SUBMITTED  BY  BOARD  OF  STATUTORY  CONSOLIDATION  IN  ITS  REPORT  RELA- 
TIVE TO  CODE  OF  CIVIL  PROCEDURE  AMENDMENTS 

« 

The  board  was  authorised  by  the  statute  creating  it  to  report  for  enactment  such  amendments 
as  it  might  deem  proper  and  necessary  to  condense  and  simplify  the  existing  practice  and  to  adapt 
the  procedure  in  the  courts  to  existing  conditions.  An  exhaustive  study  was  made  of  the  Code  of 
civil  procedure  by  the  board  pursuant  to  the  statute  and  an  elaborate  tentative  rearrangement  of 
the  Code  provisions  was  made.  This  preliminary  study  grouped  related  practice  provisions 
together  according  to  the  steps  in  the  progress  of  litigation  from  its  commencement  to  its  termina- 
tion and  is  embraced  in  three  larse  prmted  volumes  not  submitted  with  the  report  of  the  board  to 
the  legislature.  It  will  be  available  however  when  the  actual  revision  of  the  civil  practice  in  the 
courts  is  undertaken  and  will  serve  as  a  basis  for  subsequent  work  on  this  important  subject. 

The  preparation  of  the  consolidated  laws  and  the  treatment  of  the  Code  of  civil  procedure  was 
carried  along  side  by  side,  and  the  consolidated  laws  as  presented  have  beenprepared  so  that  there 
will  be  no  necessity  for  a  rearrangement  of  them  should  a  revision  of  the  Code  of  civil  procedure 
be  imdertaken  in  the  future.  It  was  considered  that  the  primary  duty  of  the  board  was  to  complete 
the  consolidated  laws,  and  should  time  permit,  prepare  a  revision  of  the  civU  practice.  With  the 
prosress  of  the  work  it  became  evident  more  and  more  that  a  revision  of  the  Code  of  civil  procedure 
coukl  best  be  accomplished  unincumbered  with  the  work  of  the  consolidation  of  the  substantive 
statutes.  So  delicate  and  difficult  a  task  is  that  of  revising  the  present  civil  practice  of  the  state, 
which  has  been  in  use  for  over  thirty  years,  that  it  was  deemecf  the  part  of  wisdom  to  leave  this 
work  as  a  separate  and  independent  task  wnen  the  attention  of  those  intrusted  with  it  would  not 
be  diverted  or  divided  by  the  consideration  of  other  matters.  After  a  thorou^  examination  of  the 
whole  subject  and  after  due  consideration  of  all  of  the  phases  of  Code  revision,  it  was  deemed 
advisable  at  this  time  not  to  attempt  a  revision  of  the  practice,  but  merely  to  remove  substantive 
provisions  and  to  this  extent  to  prepare  the  way  for  actual  revision. 

The  substantive  provisions  removed  from  the  Code  of  civil  procedure  by  the  board  have  been 
distributed  in  various  consolidated  laws,  but  chiefly  arranged  in  a  new  law  known  as  the  Judiciary 
law,  embracing  matters  relating  to  courts  and  officers  thereof,  including  such  subjects  as  iurors  so 
far  as  relates  to  the  selection  of  jivors  for  a  term  of  court,  coiu*t  clerks,  court  stenograpners,  at- 
tendants, messengers,  criers,  interpreters,  reporters  and  attorneys  and  counselors.  A  few  sections 
have  beeai  inserts  in  the  Civil  nghts  law.  Various  proceedings  have  been  incorporated  in  the 
Debtor  and  creditor  law.  There  existed  in  the  session  laws  the  statute  relating  to  general  assign- 
ments for  the  benefit  of  creditors.  This  statute  was  assigned  to  the  proposed  Debtor  and  creditor 
law.  It  was  deemed  best  to  consolidate  with  this  statute  certain  proceedings  in  the  Code  of  civil 
procedure  relating  to  debtor  and  creditor.  Thus  there  has  been  inserted  from  the  Code  the  article 
rdating  to  insolvent's  discharge  from  debts,  insolvent's  exemption  from  arrest  and  imprisonment, 
judgment  debtor's  discharge  mm  imprisonment  and  matters  of  a  similar  character.  The  provi- 
sions of  the  Code  of  civil  procedure  relating  to  the  distribution  of  personal  property  have  been 
included  in  an  article  in  tne  Decedent  estate  law  with  the  provisions  of  the  Real  property  law 
relating  to  the  descent  of  real  property.  Some  matters  relating  to  executors,  administrators  and 
testamentary  trustees  in  the  revised  statutes  and  session  laws  have  been  included  under  an  article 
in  this  law.  There  are  many  matters  of  a  substantive  character  relating  to  executors,  adminis- 
ian,toTs  and  testamentary  trustees  which  might,  upon  a  revision  of  the  Code  of  civil  procedure,  be 
included  in  the  Decedent  estate  law.  Most  of  these  are  to  be  found  in  the  surrogate's  court  prac- 
tice which  it  has  been  deemed  best,  for  the  present,  not  to  disturb  but  rather  to  leave  until  such 
time  as  the  practice  in  the  surrogate's  court  shall  be  revised.  The  General  corporation  law  contains 
.some  proceedings  from  the  Code  of  civil  procedure.  These  have  been  removed  to  the  General 
ooiporation  law  for  the  purpose  of  making  that  law  as  complete  as  possible.  Thus  there  have  been 
incmded  in  the  General  corporation  law  from  the  Code  of  civil  procedure  provisions  relating  to 
change  of  name,  etde  of  corporate  real  property,  judicial  supervision  of  corporations  and  of  the 
officers  and  memb^^  Uiereof,  actions  for  sequestration,  actions  for  dissolution,  actions  to  enforce 
the  individual  liability  of  officers  and  memoers  of  corporations,  actions  to  annul  corporations, 
prooeedings  for  voluntary  dissolution  of  corporations  and  provisions  relating  to  two  or  more  of  the 
fbregoing  proceeding  or  actions.  These  have  been  brought  together  in  the  General  corporation 
law  with  uke  provisions  of  a  substantive  character  as  were  found  in  the  session  laws,  such^  for 
instance,  aathe  provisions  relating  to  the  powers,  duties  and  liabilities  of  receivers  of  corporations. 

The  amendatory  act  herewith  presented  was  made  necessary  by  the  removal  from  the  Code  of 
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the  substantive  provisions  above  mentioned.  The  amendatory  act  does  not  disturb  the  numberinc^ 
of  the 'sections  remaining  in  the  Code  and  the  table  at  the  end  of  the  proposed  act  shows  readily^ 
the  distribution  of  the  sections  eliminated.  The  treatment  will  not  disturb  for  the  present  the  civil 
practice  and  at  the  same  time  will  remove  from  the  Code  substantive  provisions  and  thus  prepare 
the  way  for  an  actual  revision  of  the  practice. 

Respectfully, 

ADOLPH  J.  RODENBECK. 

dhavrman. 
WILUAM  B.  HORNBLOWER, 
JOHN  G.  MILBURN, 
ADELBERT  MOOT, 

Board  of  SicUulory  Consolidation. 

TABLE  1 

SHOWING  THE  STATUTES  CONSOLIDATED  IN  THE  CODEJ  OF  CIVIL  PROCEDURE 
BY  THE  LAWS  OF  1909,  AND  ALSO  THE  SECTIONS  OF  THE  CODE  OF  CIVIL 
PROCEDURE  ADDED  OR  AMENDED  BY  THE  LAWS  OF  1909,  OTHERWISE  THAN 
BY  REMOVAL  TO  THE  CONSOLIDATED  LAWS 


Statutes  Consolidated  in  Code  of  Civil  Procedure  bt  L.  1909,  Ch.  65 


R. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 


S.,  pt.  2, 
1851,  ch. 
1877,  ch. 
1880,  ch. 
1880,  ch. 
1880,  ch. 
1880,  ch. 

1882,  ch. 

1883,  ch. 

1884,  ch. 
1884,  ch. 

1888,  ch. 

1889,  ch. 

1889,  ch. 

1890,  ch. 

1891,  ch. 

1892,  ch. 

1893,  ch. 

1894,  ch. 

1895,  ch. 
1895,  ch. 
1897,  ch. 
1897,  ch. 

1899,  ch. 

1900,  ch. 
1900,  ch. 
1908,  ch. 


ch.  5,  tit.  2,  §  22,  amended  by  L.  1880,  ch.  423,  §  1 2344a 

134,  §  33,  amended  by  L.  1893,  ch.  101,  §  1 841a 

11,  §1 356 

36,  §  1,  amended  by  L.  1888,  ch.  555,  §  1 .' 961d 

393,  §  1 1404a 

423.  5  1 '.  .  .•^.  .  2344a 


561 
340 
195 
309 
376 
555 
330 
330 
158 
125, 
677 
101 
731 
544 
544 
403 
622 
150 
223 
510 
185 


6 801a 

1 961a 

1 961b 

1 2481,  subd.  12 

i§l,  2 961c 

51 961d 

§  2,  amended  by  L.  1895,  ch.  544.  §  2 3306a 

§  3,  amended  by  L.  1895,  ch.  544,  $  3  and  L.  1908,  ch.  185,  §  2 2509,  subd.  7 

'  1 961e 


§5,  pt.  as  amended  by  L.  1897,  ch.  403,  §  1 941a 

§  19,  last  sentence 931b 

1 841a 


§  1 ; .  .  .  .     961f 

§§1-3 3334a 

§1 2408a 

§  1 2481,  subd.  12 

§2 2509,  subd.    7 

B 


Sections  Transferred  to  Anoiser  Part  of  Code  by  L.  1909,  Ch.  65 


S   27,  pt.  transferred  to  §  2507 
83,  pt.  transferred  to     1313a 

95,  pt.  transferred  to     2512 

96,  pt.  transferred  to     2512 

97,  pt.  transferred  to    2512 
360,  pt.  transferred  to      2513a 

432,  subd.  2,  pt.  transferred  to  §  931a 


Sections  Added,  Amended  or  Repealed  bt  Laws  of  1909,  Otherwise  Than  bt  the  Con- 
solidated Laws 


§    140 ch.  240 

141 ch.  240 

266 ch.  586 

333  ch.  387 

438,  subd.  1 ch.  492 

798 ch.  423 

803 ch.  173 

931e,  added ch.  425 

961 ch.  240 

976 ch.  493 

1055 ch.  240 


1300  ch.  416 

1325  ch.  418 

1538 ch.  428 

1902 eh.  221 

1943 ch.  310 

2417,  repealed ch.  417 

2513 ch.  270 

2537 ch.  240 

2662 ch.  184 

2750 ch.  183 

2822 ch.  231 
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TABLE  2 

IPrepared  by  the  Board  of  statutory  consolidation  with  notes  by  editors  of  Parsons'  Practice 

Manual.] 

SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDURE  IN 
THE  CONSOLIDATED  LAWS,  ARRANGED  NUMERICALLY  (1900) 

Where  it  appears  that  a  part  only  of  a  section  is  distributed  the  remainder  is  left  in  the  Code. 


Code 


Subject 


2 

3 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

♦17 
18 
19 
20 

21 
*27pt. 

28 
*30 

31 


32 
33 

34  pt. 

35 

36 
♦38 
•39 

40 

41  pt. 
42 
43 
46 
47 
48 
49 
50 
♦51 
54 

56 

57 


Judiciary.  . . 
Judiciary.  .  . 
Judiciary.  . . 
Judiciary.  .  . 
Judiciary.  . . 
Judiciary.  .  . 
Judiciary.  .  . 
Judiciary.  .  . 
Judiciary . . 

Penal 

Judiciary. . . 
CivU  Rights 
CivQ  Rights. 


2.  . 
3.. 
4.. 
5.. 
750 
751 
761 
762 
754 
602 
753 
20. 
21. 


ice 


Judiciary. . 
Judiciary. . 
Judiciaiy. . 

County 

State  Finan< 

Judiciary 

Judiciary 

County 

Judiciary 

Coimty 

Greater  New  York 

Charter 

Penal 

Penal 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

State  Finance .... 

Judiciary. 

Judiciary 

Jtidiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciaiy 

Executive 

Judiciary 

Judiciary 


93,  94 

0«|  vo 

154,  193 

240\ 

46   I 

87 

28,  158,  194 
245 


29 


Executive. 
Judiciaiy. 


Courts  of  record. 
Courts  not  of  record. 
Sittings  of  courts  to  be  public. 
Sitting  of  courts  on  Sunday. 
Punishment  for  criminal  contempts. 
Punishment  for  criminal  contempts. 
Contempts  in  view  of  court. 
Commitrhent  for  criminal  contempts. 
Punishment  for  dvil  contempts. 
Indictment  for  contempt. 
Contempts  pimishable  civilly. 
Imprisonment  for  costs. 
Imprisonment  for  nonpayment  of  money  on 

judgment  or  contract. 
Appeluite  division;  rules  of  practice. 
PuDlication  of  rules. 
Printing  court  calendars. 

Ebcpense  of  court  calendars. 

Destruction  of  certain  papers. 
Court  seals. 
County  seals. 
Court  seals. 

Necessaries  for  court  terms. 

Liquors  not  to  be  sold  in  courthouse. 
Penalty  for  selling  liquors  in  courthou^. 
Adjournment  of  terms. 
Adjournment  of  terms. 
Adjournment  of  terms. 
Place  of  holding  term. 

Filing  appointment  of  term. 

Place  of  holding  court  of  record. 

Adjournment  of  actual  session. 

Holding  court  in  New  York. 

Changing  place  of  court  outside  of  New  York. 

Judge  not  to  act  in  certain  cases. 

Judge  must  not  be  interested  in  costs. 

Judge  not  disqualified  because  a  taxpayer. 

Judge  prohibited  from  practicing. 

Practice  by  judge  or  his  partner. 

Judge  prohibited  from  taking  certain  fees. 

Certificate  of  judge's  age  and  service. 

Examination  and  admission  of  attorneys. 
Rules  for  admission. 


*  17.  The  portion  of  §  17  nading.  **Th«  eonventioii  ahaU  haye  power  to  appoint  and  remove  a  reporter"  ia  omitted  aa 
ooyend  bariudioiBiy  law,  §  90.  The  portion  of  §  17  relating  to  aeala  haa  been  omitted  becauae  the  aubjeot  ianow  eoTered 
br  Judiciaiy  law.  1 828,  wUeh  oontinoea  the  feala  of  aU  oeuxta  of  record,  and  §  829,  which  providea  for  replaoins  aeab 
vMB  lost  or  dcetroyed. 

37.  The  part  relating  to  aunofate  ia  repealed  by  act  amending  code  civ,  proe.  generally.    See  code  civ.  pioo.,  §  2507. 

90.  The  nnviaion  for  the  eipenae  of  aeab  of  aurrogatea'  courta  haa  bevi  omitted  from  judiciary  law.  1 29,  because 
Mpeteaded  oy  eoonty  lav,  §  23o.~~'Kd. 

ISL  TlaJa  eeetion  haa  not  been  espraaaly  repealed,  but  haa  been  embodied  in  the  judiciary  law,  (  8. 

80.  Only  partfy  repealed.    Balance  of  aeotion  not  expieaaly  repealed,  but  embodied  in  judiciaiy  law,  (  8. 

ftl.  Thb  aeetion  not  expreaaly  repealed  by  judiciary  law,  but  naa  been  embodied  in  f  19  thereof. 
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CODK 


Section 


CONSOUDATBD  LaV 


Law 


Section 


Subjed 


58 

59 

60  pt. 

61 

62 

63 

♦64 

66 
67 
•68 
69 
70 
71 
72 
73 
74 

75 
76 
77 

78 

79 

80 
81 

82 

*83  pt. 

84 

85 
86 
87 

88   , 
♦89 


90 
91 

92 
93 
94 

♦95  pt. 

♦96 

♦97 


98 
99 
104 
105 
♦106 


Judiciary 53 

Judiciary 264,  466. 

Judiciary 470 

Judiciary 250. 

Judiciar\' 473 

Penal.  .* 271 


Penal 272,  1877. 

Judiciary 474,  475. . 

Judiciary 88,  477... 

Judiciary .  8S,  476.  .  . 

Judiciary' 478 

Penal 273 

Penal 273 

Judiciar>' 479 

Penal.  .' 274 

Penal 274 


Penal 274 

Penal 275 

Penal 276 

Penal 278 


Penal 


278 


Penal 278 

Penal 279 

Judiciary 290,  291,  293, 

294 

Judiciary 14,  24,  295^ 

297   301. 
Judiciary 292,  ^98,  299, 

302 

Judiciary 300 

Judiciary 303 

Judiciary 304 

County 12 

County 170 

Judiciary 101,  156,  159, 

264, 280, 281 

Judiciary 251 

Judiciary 169,  199,  365, 

366 

Judiciary 406 

Judiciary 30 

Judiciarj' 167,  200,  381, 

386 

Judiciary 168,  200 

Judiciary 230,  349,  351, 

354 

Judiciary 160,  170,  201, 

231-233,  279, 
403,  405 

Judiciary  343 

Judiciary 407 

Judiciary 400 

Judiciar%' 401 

Penal.  /. 2601 


Exemptions  of  graduates  of  law  schools. 

Attorney's  oath  and  certificate. 

Attorneys  residing  in  adjoining  states. 

Clerks  not  to  practice. 

Court  officers  not  to  practice. 

None  but  attorneys  to  practice  in  New  York 

city. 
Penalty  for  practicing  in  New  York  contrary 

to  last  section. 
Compensation  of  attorneys. 
Suspension  from  practice. 
Suspension  of  attorney,  notice. 
Removal  effective  in  all  courts. 
Punishment  of  attorney  for  deceit. 
Punishment  for  wilful  delay  of  action. 
Attorney  not  to  lend  name. 
Attorney  not  to  buy  claims. 
Attorneys  prohibited  from  making  certain 

loans. 
Penalty  for  violation  of  last  two  sections. 
Limitation  of  three  last  sections. 
'  Application  of  preceding  sections. 
Partner  of  district  attorney  not  to  defend 

prosecutions. 
Attorney  not  to  defend  when  he  has  been 

public  prosecutor. 
Penalty  for  violation  of  last  two  sections. 
Limitation  of  preceding  sections. 

Qualifications  of  stenographers. 

General  duties  of  stenographers. 

Presentation  of  stenographic  notes. 
Stenographic  minutes  to  be  written  out. 
Furnishing  copies  of  proceedings. 
Assistant  stenographers. 
County  charge;  stenographers'  compensation. 


Appellate  division  clerks. 

Clerks  in  New  York  county, 

Criers  of  courts  of  record. 
Sheriff  or  constable  as  crier. 
Seals  of  former  courts. 

Interpreters  in  Kings  and  Queens  counties. 
Attendants  in  Kings,  Queens  and  Richmond 
counties. 

Duties  of  attendants  in  Kings,  Queens  and 
Richmond  counties. 

Court  oflicers  in  certain  counties. 
Attendants  in  certain  counties. 
Deputy  sheriff  must  attend  court. 
Sheriff  may  command  power  of  countv. 
Certification  of  persons  resisting  mandate. 
Refusal  to  assist  sheriff. 


*  64.  See  penal  law.  (  1876,  instead  of  1 1877. 

68.  Only  partly  repealed  by  judieiary  law;  but  aee  judiciary  law,  ff  88, 476.  which  embody  the  whole  of  this  section. — 
Kd. 

83.  All  except  fourth  sentence  reoealed  by  judiciary  law;  fourth  sentence  repealed  by  act  ameading  code  civ.  proc. 
generally.    See  code  civ.  proe.,  f  1323a. 

89.  See  county  law,  f  169,  instead  of  f  170. 

95.  Part  relating  to  surrogate  is  repealed  by  act  amending  code  civ.  proc.  generally.    See  code  civ.  proc,  §  2512. 

96-97.  See  i^so  code  civ.  proc.,  I  2512. — Ed. 

106.  Repealed  because  covered  by  penal  law,  f  1848. 
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,107 

112 

113 

114 

115 

116 

117 

119 

120 
•121 

122 

123 

124 
•125      . 

•126 
127  pt, 
128 
129 
130 
135 
136 
137 
143 
144 

145 
146 
147 
148 

159 
182 
183 

184 

185 

186 
187 
188 

189 
193 
196 
197 
198 
♦199 
200 
201 
202 
203 

•209 
210 
211 
212 

213 
214 


Militaxy.  . . 

County 

Prison 

Prison 

Prison 

Prison 

Prison 

Civil  Rightfl. 

Prison 

County 

Prison 

Prison 


Prison 
Penal 


Prison 
Prison 
Prison 
Prison 
Penal. 
Prison 
Prison 
Prison 
Prison 
Prison. 

Prison 
Prison 
Prison 
Prison 


«>•••■ 


Penal. . 
County. 
County 
County . 

County. 

County, 
County. 
County 


County . . 
Judiciary . 
Judiciary . 
Judiciary. 
Judiciary . 
Judiciary.. 
Judiciary . 
Judiciary . 
Judiciary. 
County . . 
Judiciary. 
Judiciary . 
Judiciary . 
Judiciary . 
Executive. 
Judiciary . 
Executive. 
Judiciary.. 


321 Governor  may  order  out  militia. 

240 Support  of  poor  prisoners. 

340 Charges  by  sheriff  for  food  prohibited. 

341 Gratuities  to  sheriff  prohibited. 

342 Rates  of  charg^es  against  persons  arrested. 

343 Prisoner  kept  in  house. 

344 Charges  for  rent  in  prison  prohibited. 

22 Privifi«e  of  officers  and  prisoner  from  arrest. 

420 Jail  in  New  York  city. 

90 County  jails. 

347 Either  of  several  jails  may  be  used. 

345 Civil   and   criminal   prisoners   to  be  kept 

separate. 

346. Males  and  females  to  be  kept  separate. 

1876 Violation  by  sheriff  of  certain  provisions 

relating  to  prisoners. 

348 Jail  physician.  ^ 

356 Removal  of  sick  prisoner. 

34d Sale  of  liquor  in  jail. 

350 Permit  to  bring  liquor  into  jail.  ^ 

1791 Penalty  for  bringing  liquor  into  Jail. 

351 Designation  when  jail  unfit. 

352 Annulment  of  desi^ation. 

353 Designation  of  j^  in  contiguous  county. 

354 Rqpioval  of  prisoners  in  case  of  fire. 

356 Certain  officers  may  make  dedgnation  of 

jails. 

357 Jail  Uberties. 

358 Jail  liberties. 

359 Laying  out  jail  liberties. 

360 R^lution  establishing  jail  liberties  to  be 

posted. 

1839. Connivance  at  escape  by  sheriff. 

195. .  ! Proceedings  when  new  sheriff  assumes  office. 

195 Powers  of  former  sheriff. 

195 Duties  of  former  sheriff  when  new  sheriff 

assumes  office. 

195 Former   sheriff   to   execute   instrument   of 

delivery. 

195 Former  sheriff  to  execute  certain  process.  ' 

195 Retiuu  of  new  sheriff  to  certain  orders. 

195 Proceedings  on  neglect  or  refusal  of  former 

sheriff. 

195 Person  performing  duties  of  sheriff. 

51,  53 Court  of  appeals;  rules. 

54 Court  of  appeals;  terms. 

54 Court  of  appeals;  terms. 

57 Court  of  appeals;  appointment  of  officers. 

62,  256 Court  of  appeals;  clerk. 

257,  258 Court  of  appeals;  deputy  clerk. 

257,  258 Court  of  appeals;  clerk. 

58,  259,  262. .  Court  of  appeals;  judges'  clerks. 

ge  [ Court  of  appeals;  judges'  offices. 

800 State  reporter;  reporter  of  court  of  appeals. 

60,  61,  431    .  .  State  reporter;  duty. 

433 Publication  of  reports  of  court  of  appeals. 

^QK  y Copyright  of  reports  of  court  of  appeals. 

32. .... Distribution  of  reports  of  court  of  appeals. 

432 Unreported  decisions  of  court  of  appeals. 


«  107.  SupetMded  by  L.  1808,  eh.  312,  f  86.  wbieh  was  likewiae  repealed  by  miliUry  law  (L.  1909,  oh.  41). 

121.  See  abo  county  law,  1 188. 

125.  Partly  repealed  by  penal  law;  but  aee  penal  law.  (  1875,  instead  of  (  1876.    Section  1875  embodies  the  whole  of 


i 


126.  Esoept  part  relating  to  eounty  of  New  York  repeal^  by  prisofi  law.    For  remainder  of  section  see  Greater 
Tew  York  cnarter. — Eo. 
I90«  The  words,  "and  the  trustees  must  assicn  bim  suitable  rooms  therein  for  that  purpose,**  are  covered  by  public 
lakfincB  law,  {3. 
W9.  Tbk  section  repealed  by  judiciary  law,  because  covered  by  judiciary  taw,  f  480.— Ed. 
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Cook 


Section 


Consolidated  Law 


215 
216 
219 
220  pt. 


221 


222 

223 
225 
226 


228 

229  pt. 
230 

^232 

233 

234 

235  pt. 
237 
238 
239  pt. 
^241 
242 

243 

244 
245 

246 

247 

248 
249 

250 
254 
255 
256 

257 

258 

259 

260 

262 
334 
355  pt. 


Law 


Section 


Subject 


Judiciaiy. 
Judiciary. 
Judiciary, 
Judiciary. 


Judiciary 


432 

256,  434 

70 

71,  72,  77,  81, 
82,  85,  90. 

101,  106,  109, 
111,267,268, 
270, 271, 307, 
347 


Judiciary 73. 


Judiciary. . . . 
judiciary.  .  .  . 
Executive. .  .  . 
Judiciary. . . . 
State  Fiiiance. 
Judiciary.  .  .  . 


72 

78 
33) 
79 
46 

8a 


Judiciary, 
Judiciary. 

Judiciary. 


148. 
81.. 


Executive. . . . 
State  Finance 
Judiciary.  .  .  . 


Judiciary.. 
Judiciary. 
Judiciaiy . 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary . 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 
Executive. 
Judiciaiy. 
Judiciary.. 
Judiciary.. 
Judiciary.. 
Judiciary.. 


84,    96,    148- 
150,  264... 
33,  1511 

46  f 

79,  153 

155 

86 

152 

148,  276,  364, 

404 

89,   264,   342, 

402 

342,  402 


90. 
91. 


92,   264,   437, 

439-441. .  . . 

442,  443 

264,  438 

31,321 

444        

445 

161,  309,  316. 

312 

161,  309 


Judiciary. 
Judiciary . 
Judiciary.. 
Judiciary.. 


316. 


Judiciary. 
Penal. . . . 
Judiciary. 


161,  309,  313. 

313 

164,  314 


162,  163 
1634.... 
190,  191 


State  reporter;  expiration  of  term. 
Unreported  opinions  of  court  of  appeals. 
Appellate  division;  departments. 

Appellate  division;   organisation,   location 
and  powers. 


Appellate  division;  clerks,  attendants  and 
stenographoB. 

AppeHate  division;  revocation  of  desig- 
nations. 

Appellate  division,  designations  to  be  filed. 

Appellate  division;  terms. 

Appellate  division;  appointment  of  terms. 

Appellate  division;  associate  justice  to  pre- 
side in  certain  cases. 

Holding  special  and  trial  terms. 

Appellate  division;  justices  necessary  to  a 
decision. 

Supreme  court;  appointment  of  terms. 

Supreme  court;  pubUeation  of  appointmeiits. 

Extraordinary  terms  of  iqipellate  divisioti 

and  supreme  court. 
Supreme  court  justices  in  Erie  county. 
D^gnation  of  trial  justices  in  certain  cases. 
Place  of  holding  special  and  trial  terms. 

Special  terms  at  chambers. 

Appellate  division;  officers  attending. 

Fees  of  officers  attending  term  of  «>pellate 

division. 
Supreme  court  reporter;  appointment. 
Supreme  court  reporter;  special  meeting  for 

app(Mntment. 

Supreme  court  reporter;  duties. 

Suprmne    court    reporter;    publication    of 

reports. 
Papers  for  use  of  supreme  court  reporter. 

Supreme  court  reporter;  copyrigjlit  of  reports. 

SuiHPeme  court  remrter;  compensation. 
Stenographers  in  Kings  county. 
Assistant  stenoj^rapher  in  Kin^  county. 
Stenographers  m  second  and  nmth  districts; 

appointment. 
Stenographers  in  second  and  ninth  districts; 

salaries. 
St^iographers  for  certain  judicial  districts; 

appointment  and  salaries. 
Stenographers  in  certain  judicial  districts; 

payment  of  salaries. 
Stenographers  in  certain  judicial  districts; 

expenses. 
Temporary  stenographers. 
Misconduct  of  interpreters  in  New  York  city. 
Terms  of  county  court. 


*  232.  The  last  three  ■entenoe^  of  §  282,  rslatms  to  aeali  for  the  aDpeOate  diviaion,  have  been  omitted,  aa  the  matte' 
if  oorerad  by  the  iudioiafy  law,  S  28,  which  oontintiet  the  aeals  of  ail  oourta  of  xeooxd,  and  f  29,  which  providea  for  re- 
pinf|ti|^  eeala  when  loet  or  deatrojred. 

241.  This  leotloa  was  actually  repwaled  by  the  Judiciary  law.  1 800,  bat  doea  not  eeem  to  have  been  tranaferred  to  Iha 
Judiciary  or  any  other  law.   Provioiona  of  thia  aeetlon  probably  covered  by  code  dv.  proo.,  S  772.— En. 
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356 

357 
*358 

359 


•360  pt. 
361 


County. . . 
Judiciary . 
Judiciary.. 
County. . . 
Judiciary. 
Judiciary. 


Judiciary 
Judiciary 


2401 

192/ 

533,  541 

12  1 

197J 

196,  197,  285, 
318,  319... 

198,  382-385. 

197,  318,  319. 


•432  pt.      General  Corporation. .     16. 


450  pt. 

548 

565 

716  pt. 
744 

746  pt. 

752  pt. 

851 
860 
863 

864 

•961  pt. 


977  pt. 
1007  pt. 
1027 
1028 
1020 

1030 
1031 
1032 
1033 
1034 

1035 
1096 
1037 
l(M 
1039 


1040 
1041 

1042 

1043 
1044 
1045 
1046 

1047 
1048 


Domestic  Relations  . 

Civil  Ri^ts 

CivU  Rights 

General  Corporation. 

County 

State  Finance 

Banking 


51... 

23.. 

24.. 

243. 

D 

44... 


Banking 45. 


Penal 

Crnl  Rights. 
Civil  Rights. 
Civil  Rights. 


1622.. 
26... 
26,  26 
26 


County 

Judiciary 

Penal. 

Public  Officers. 

Judiciary 

Judiciary 

Judiciary 

Judiciaiy 

Judiciary 


161 

255 

1875 

66 

83... 

305.. 

602.. 

502.. 

503. 


Judiciaiy, 
Judiciary 
Judiciary. 
Judiciary. 
Judiciary. 

Judiciary. 
Judiciaiy. 
Judiciaiy. 
Judiciary. 
Judiciary. 


546 

547,  548 

660 

544 


590,  600,  680, 
687 


500 

501 

605 

508 

60^512. 


Judiciaiy 

Judiciary 

Code  Cnm.  Procedure 
Judiciary 


Judiciary. 
Judiciaiy. 
Judiciary 
Judiciary. 


Judiciary. 
Judiciary 


506 

507 

229 

513,  528,  543, 

545 

514 

26,  515 

516 

517 

518-520. 

536 


Appointment  of  terms  of  county  court. 
Jurors  for  county  court. 
County  court  stenographers. 

County  court  stenographers  in  Kings  and 

Queens  counties. 
County  court  interpreters  in  Kings  county. 
County    court    stenographers    in    certam 

counties. 
Designation  by  foreign  corporation  of  per- 
son upon  whom  to  serve  papers.' 
Marriea  woman's  property. 
Arrest  in  civil  proceeoins. 
Privilege  from  arrest  of  officers  of  courts. 
Certain  receivers  can  hold  real  property. 
Supervision  of  court  funds  by  state  oomp^ 

troller. 
Depositories  of  court  fimds  to  give  bonds 

and  pay  interest. 
Depositories  of  court  funds  to  keep  books  of 

account. 
Swearing  falsely  in  any  form,  perjury. 
Witness  exempt  from  arrest. 
Certain  arrests  void. 
Liability  of  sheriff  for  making  arrest  of 

exempt  person. 

Officers  to  search  files  and  make  transcripts. 

Power  of  appellate  division  as  to  calendars. 
Apportionment  of  stenographers'  salaries. 
Qualifications  of  trial  jurors. 
Qualifications  of  trial  jurors. 
Certain  public  officers  disqualified  to  serve 

as  jurors. 
Exemption  from  jury  duty. 
Evidence  of  exemption. 
Discharge,  when  not  qualified  or  exempt. 
Persons  excused  from  serving. 

Certain  public  officials  disqualified. 
Jury  lists. 

Names  to  be  taken  from  assessment  rolls. 
Duplicate  jury  lists  to  be  made  and  filed. 
County  clerk  to  make  and  deposit  ballots. 
Countv  clerk  to  destroy  old  ballots  and 

notify  town  derk  in  case  of  failure  to 

receive  jury  lists. 
Jurors  to  serve  three  ;^ears. 
Application  of  provisions  to  cities. 
Dewing  grand  jurors  in  Albany  county. 

Drawing  of  jurors. 
Notice  of  drewing. 
Officers  to  attena  drawing. 
Officers  to  attend  on  adjourned  day. 
Certain  officers  required  to  be  present  at 

drawing. 
Mode  of  drawing. 
Sheriff  must  notify  jurors. 


•868.  Tkta  Metion  only  partly  rapeftled  by  ocmntyUw.ijeO  and  iudidaiyUw,  1 8W 

an  imbodind  in  eotinty  law,  §  12  and  Juadaiy  law,  1 107. 

aaa  Taat  nIatUig  to  aomsata  nptalad  by  aoi  *«"^*^*g  code  dv.  proo.  cenarally.   Sae  code  oIt.  pnxs.,  i  2fil3a. 

4SS.  Aa  to  eopj  of  dwignatton  ci  panon  upon  wbom  to  mt^t  larvioa,  aa  evidanoe,  fonnariy  a  part  of  subd.  2  of  tbia 

ledgn,  aaa  eoda  ohr.  paoo.,  |  (Nlla,  wUoh  waa  addad  by  L.  1<K)9,  du  65.— Ea. 

SSL  8aa  panal  law,  1 1874.  faiataad7|  1876.— En. 
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CODB 


Section 


C0N8OUDATED  Law 


Law 


Section 


Sohject 


1049 
1050 
1051 

1052 

1053 

1054 

1055  pt. 

1056 

1057 

1058 

1059 
1060 
1061 
1062 

1072 
1073 
1074 
1075 
1076 
1077 

1078 

1079 
1080 
1081 
1082 
1083 
1084 
1085 
1086 
1087 
108^ 
1089 

1090 

1091 
1092 
*1093 
1094 
1095 
1096 

1097 
1098 
1099 
1100 
1101 
1102 

1103 
1104 
1105 
1106 
1107 

1108 

1109 
1110 
1111 
111:2 


Judiciary 504 

Judiciary 521,  622 

Judiciary 523 


Judiciary 524 

Judiciary 525 

Judiciary 526 

Judiciary 537 

Judiciary 527 

Judiciary 529,  530 

Judiciary 513,  528,  543, 

Judiciary 531,  532,  538* 

Judiciary 539,  542 

Judiciary 535 

Judiciary 590,  680 


Judiciary 551 

Judiciary 552,  553 

Judiciary 554 

Judiciary 555,  556 

Judiciary 557 

Judiciary 558 


Judiciary 590,  680 


Judiciary 598 

Judiciary 599 

Judiciary 635 

Judiciary 636 

Judiciary 637 , . . 

Judiciary 549,  641-644 

Judiciary 630,  647 

Judiciary- 608,  616,  631 

Judiciary 632,  633 

Judiciary 645 

Judiciary 634 

Judiciary     591,  592,  595, 

601,  638,  640 

Judiciary 593,  594 

Judiciary 602 

Judiciary 800 

Judiciary 597,  639 

Judiciary 603 

Judiciary 604 


Judiciary 606,  607 

Judiciary 610 

Judiciary 612 

Judiciar>' 611 

Judiciary 613 

Judiciary 614 


Judiciary 615,  617 

Judiciary 618 

Judiciary 623 

Judiciary 619,  624,  625, 

Judiciary 628,  629 

Judiciarj^ 621,  622,  626, 

627 

Judiciary..... 646,  649.  . . . . 

Judiciary 648 

Judiciary 800* 

Judiciary. 605,  609,  620 


Jury  lists  must  be  furnished  a^^licants. 

Matter  of  keeping  jurors'  names. 

Jurors  who  have  served  must  be  drawn 

again  when  other  lists  exhausted. 
Third  jury  box. 

Destruction  of  old  ballots  in  third  box. 
Drawing  from  third  box. 
SheriflF  may  notif^r  jurors  from  third  box. 
Drawing  of  additional  jurors. 
Proceedmgs  on  drawing  additional  jurors. 

Drawing  of  additional  jurors. 

Additional  jurors  drawn  during  term. 

Attendance  of  jurors  at  countv  court. 

Powers  of  deputy  county  clerk  as  to  jurors. 

Am)lication  of  provisions  to  New  York  and 
Kinos  counties. 

Fine  of  juror  for  nonattendance. 

Fine  of  juror  for  nonattendance. 

Fine  for  nonattendance  at  trial  term. 

Duty  of  clerk  and  dienfiP. 

Proceedings  on  order  to  show  cause. 

Discontinuance  of  proceedings  against  delin- 
quent juror. 

Application  of  provisions  to  New  York  and 
Kings  counties. 

Qualification  of  trial  juror;  New  York. 

Qualification  of  trial  juror;  New  York. 

Persons  exempt  in  New  York. 

Evidence  of  exemption  in  New  York. 

Duty  of  military  officers. 

Jury  year. 

Jurors  excused  in  New  York. 

Jurors  excused  in  New  York. 

Duty  of  juror  applying  to  be  excused. 

Service  in  court  not  of  record  as  an  excuse. 

Clerk  to  make  return  to  commissioner  after 
term. 

Duty  of  commissioner  in  New  York. 

Assistants  to  commissioner. 

Publip  officers  must  aid  commissioner. 

Expenses  of  commissioner's  offi^. 

Preparation  of  lists  of  jurors  in  New  York. 

Failure  to  testify  as  to  liability  tp  serve. 

Commissioner  to  return  the  lists  to  county 
clerk. 

Commissioner  to  make  and  deposit  ballots. 

Number  of  jurors  to  be  drawn. 

Officers  to  attend  drawing. 

Notice  of  drawing. 

Officers  attending  on  adjourned  day. 

Jury  must  not  be  drawn  on  adjourned  day 
unless  officers  attend. 

Mode  of  drawing  jurors  in  New  York. 

Drawing  where  term  consists  of  parts. 

Commissioner  to  nottf  v  jurors. 

Comnussioner  to  notify  jurors. 

Proceedings  when  less  than  majority  of  per- 
sons drawn  are  notified. 

Drawing  of  additional  jurors. 
Fine  for  nonattendance. 
Arrest  for  failure  to  attend. 
Jurors  for  district  courts. 
Sheriff's  jury. 


*  1083.  This  section  is  omitted  because  superssded  by  L.  1901»  oh.  602,  {  I.— Ed. 

1111.  This  section  is  omitted  because  covered  by  manidiMd  court  act  (L.  1902,  ch.'580,  }  233). — ISd. 
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Cods 


Seotaoo 


CONSOUOATED  LaW 


Uw 


Section 


Subject 


1113 

1117 
1118 

1119 
1120 
1121 
1122 
1123 
1124 
1125 
1126 
1127 
1128 
1129 
1130 
1131 
1132 

1133 
•1134 
1135 
1136 
1137 

1138 
1139 
1140 
1141 
1142 
1143 
1144 
1146 
1146 
1147 
1148 

1149 
1150 
1151 
1152 
1153 
1154 


1155 

1156 

1157 

1158 

1159 

1160 

1161 

1162 

1190  pt. 

1192 

1193 

1194 

1195 

1196 

1197 
1198 

1199 
1206 
1268 
1273  pt. 


Judiciary 
Judiciary 
Judiciary . 


650-659. 
660-663. 
664 


Judiciary . 

Penal 

Judiciary . 

Penal 

Penal 

Penal 

Penal 

Judiciary. 
Judiciary. 
Judiciary. 
Judiciary. . 
Judiciary.. 
Judiciary. . 
Judiciary . 


Judiciary. . 
Judiciary. 
Judiciary . 
Judidary. 
Judiciary . 


Judiciary 

Judiciary. 

Judiciary 

Judiciary , 

Judiciary , 

Judiciary, 

Judiciary 

Judiciary , 

Judiciary 

Judiciary 

Judiciary 

Judiciary 
Judiciary 
Judiciary 
Judiciary 
Judiciary 
Judiciary 


665-667 

1232 

596... 

1235 

1235 

1235 

1233 

686 

720 

721,  722 

714,  715.. ... 

716 

718,  719 

681,  688-690, 
723 

682,  683 

800* 

681,  692 

693,  694 

696 

696,  698 

697 

699.    700... 

701 

702 

703 

704 

705 

706,  709 

710,  717,  725 
711 


707,  712 

708,  713 
26*:.... 

724 

726 

727-729. 


Judiciary.  .  . 
Judiciary.  .  . 
Judiciary.  .  . 

Penal 

Penal 

Penal 

Penal 

Judiciary. . . 
Civil  Rigkts. 
Civil  Rights 

Penal 

Penal 

Judiciary.  .  . 


730,  731 
732-735. 

736 

1234. . . . 
1234. . . . 
1236. . .  . 
1232, .  .  . 
684.  685 

12 

14 

375 

377 

559 


Judiciary 560. 


Judiciary 
Judiciary 


561 
562 


Judiciary , . 

Domestic  Relations.. . 
Debtor  and  Creditor. . 
Domestic  Relations . . . 


563,  564 

51 

150 

51 


Remitting  and  enforcing  jury  fines. 

Uncollected  fines. 

Commissioner  to  receive  fines  and  account 

therefor. 
Corporation  counsel  to  prosecute. 
Penalty  for  physician  giving  false  certificate. 
Persons  required  to  furnish  mformation. 
Bribery  of  officer  by  juror. 
Officer  accepting  bribes. 
Penalty  for  concealing  offer  to  take  bribe. 
False  swearing,  perjury. 
Qualification  of  jurors  in  Kings  county. 
Exemption  in  lungs  county. 
Evidence  of  exemption. 
Jury  service. 
Jurors  excused. 
Return  by  clerk  after  adjournment  of  term. 

Selection  of  trial  jurors. 

Commissioner  to  collect  fees  for  county. 

Expenses  of  commissioner. 

Selection  of  jurors. 

Commissioner  to  publish  notice  of  list. 

Commissioner  to  prepare  list  and  file  tran- 
script. 

Supplemental  lists. 

Oopunissioner  to  make  and  deposit  ballots. 

Officers  to  attend  drawing. 

Proceedings  preliminary  to  drawing. 

Mode  of  drawing. 

Cert^eate  to  be  made  and  boxes  sealed. 

Subsequent  drawinm. 

Proceedings  when  nrst  box  exhausted. 

Commissioner  to  notify  juror. 

Notification  of  jurors. 

Commissioner  to  make  return  of  jurors 
notified. 

Additional  jurors. 

Jurors  in  certain  special  proceedings. 

Compensation  to  judges  attending  drawing. 

Fine  for  non-attendance. 

Arrest  for  non-attendance. 

Commissioner  to  notify  jurors  fined  to 
appear. 

Commissioner  t^  collect  jury  fines. 

Fines  not  collected  to  be  docketed. 

Discharge  of  lien  created  by  docket. 

Commissioner  omitting  name;  felony. 

Commissioner's  wiuul  neglect;  misdemeanor. 

False  information :  misdemeanor. 

Physician  giving  talse  certificate. 

Conunissioner  to  report  and  pay  over  money. 

Alien  not  entitled  to  special  jury. 

Jurors  not  to  be  questioned  for  verdicts. 

Penalty  when  juror  takes  gift. 

Penalty  for  embraoery. 

Fine  of  trial  juror  for  non-attendance  in 
special  proceeding. 

Fine  for  neglect  or  misconduct  of  officer  in 
charge  of  jury  from  special  proceeding 

Notice  of  fine  in  special  proceeding. 

Special  return  of  delinquency  and  fine  to 
county  court. 

Collection  or  remission  of  fine. 

Judgment  for  or  against  married  .woman. 

Disdiar^  of  bankrupt  from  judgment. 

Confession  of  judgment  by  married  woman. 


*  1184.  Thifl  Metioa  is  omitted  becaaae  supeiaeded  by  L.  1902,  ch.  664,  i  6. 

1151.  The  fint  seateooe  of  this  aectioa  ie  omitted  because  superseded  by  the  Isst  amendment  of  the  section. — ^Ed. 
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206 AeUon  to  foradose  lien  on  chattel. 

207 Warrant  to  seiie  chattel  and  proceedings 

thereupon. 
208 Judgment  in  action  to  foreclose  lien  tm 

chattel. 
209 Action  to  foredoee  hen  on  chattel  in  inferiw 

court. 

210. Application  of  sectiona. 

8 Marriage  after  divorce  for  adultoy. 

'al  Corporation. .    00 Action  against  officen  of  corporation   for 

miaeonauet. 

'al  Corpontion.      91 Who  ma^  bring  such  an  action. 

'al  Coiporation. .     92 Viritatonal  power  over  corporation. 

'al  CoHMration..     100 Action  by  judgment^reditor  for  aaquestra- 

tion. 

-al  Corporation. .     101 Action  to  dissolve  a  eorporatioD. 

'al  Corporation. ,     102 Action  to  dissolve  a  corporation. 

'al  Cori>oratJOD. .     103 Temporary  injunction. 

fd  Coiporation. .     104,106 Temporary  and  permanent  receiver. 

-al  Corporation.      105. Powers  and  duties  of  tempotarjr  reoeiver. 

'al  Corporation..     109.   Officers  and   stockholders   may  be   made 

parties, 
■al  Corporation. .     HO Separate  action  a^inst  .<^o«n  and  stock- 

ndders. 

-al  Corporation..     Ill Proceedings  in  such  actions. 

■al  Corporation. .     112. Distnbution  of  property  by  judgment. 

■at  CoriMration. .     113., Recovery  of  stock  subscriptions. 

■al  Corporation.      114 Liability  of  directon  and  stockhtdden. 

■al  CoriwraticH). .     115 Construction  of  provision  relating  to  dis- 

■ohition  and  enforcement  of  liabUity. 
■al  Corporation. .     130 Action  by  attoniey;-aeneral  to  annm  cor- 

pora^on  when  legislature  directs, 
■al  Corporation. .     131. Action  by  attomey'seneral  to  annul  cor- 
poration by  leave  ot  court. 
■al  Corporation. .     132 Notice  of  application  for  leave  to  commence 

■al  Corporation. ,      138 Jury  trial. 

:al  CoriMration. .     134 Injunction  and  receiver  in  final  judgment. 

■al  CoriMration.      135 ...     Temporaiy  injunction. 

■al  Corporation. ,      136 Filing  and  publishing  judgment. 

■al  Corjxiration. .     300. Certain  corporations  excepted  from  certain 

provisions, 

-al  Corporation. .     301 Testimony  of  i^cers  and  agents. 

■at  CoriMration. .     302 Injunction  stajring  action  in  certain  cases. 

■al  Corporation. .     303. ,     Proving  claims  of  creditors. 

-al  Corporation. .     304. Action   by    Bttomey-general    against    cor- 
porations w  officers. 

'al  Corporation. .  .  306 • .     Requisites  of  injunction  in  certain  cases. 

■al  Corporation. .     306 Appointinmt  of  receivera. 

-al  CoriMration. .     307. , Judicial  suspension  or  removal  (A  cdScer  of 

corporation. 

-al  Corporation. .     308. Application  of  last  three  sections. 

■al  CoriMration.      309 Misnomer  not  available. 

lent  Estate 101 Liabihtv  of  heirs  and  devisees  for  death  of 

decedent, 
lent  Estate 102 IsabiUty  of  heiis  and  devisees  where  will 

provides  for  debts, 
lent  EsUte 28. Action  by  child  bom  after  making  a  wiU  or 

by  BUfaecribing  witness. 

□al  Property. ...     41 Rights  of  tranrferee  of  claim  or  demand. 

oal  Property. .        41 Transfer  ot  claim. 

-al  Business. .      .     375. Transfer  of  cause  of  action  for  usury. 

□al  Property. .  .  .     41. Assignment  of  judgment. 

>r  and  Creditor.      230,  231 Composition  by  joint  debtors. 

w  and  Creditor.      232,  233 Cmn^tions  by  joint  debtors. 

Ij — 201 District  attorney  to  bring  action  on  forfeited 

recopiisance. 
ty 201 District  attorney  to  pay  over  certain  moneys 

collected. 
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CODJI 


Sulveot 


1908 
2149 

2150 
2151 
2152 
2153 

2154 

2155 

2156 

2157 

2158 

2159 

21fl0 

2161 

2162 
2163 
2164 
2166 

2166 
2167 

2168 

2169 

2170 

2171 
2172 

2173 
2174 
2175 
2176 
2177 
2178 
2179 

2180 

2181 
2182 
2183 
2184 
2185 

2186 
2187 

2188 

2189 
2190 
2191 
1192 
S103 
21M 


Coimtj 201 District  attorney  to  reader  oertain  account. 

Det)tor  and  Creditor..    50 Insolvent's  discharge;   who   may  be  dis- 
charged. 

Debtor  and  Creditoir.. .    51 Insolvent's  discharge;  ap^cation. 

Debtor  and  Creditor. .    52 Insolvent's  discharge;  petition. 

Debtor  and  OeditOr. .    53 Insolvent's  discharge;  consent  of  creditors. 

^Debtor  and  Creditor. .    54 Insolvent's  dischai^e;  consent  of  represen- 
tative or  trostee. 

Debtor  and  Creditor. .     55 Insolvent's  discharge;  consent  of  corpora- 
tion. 

Debtor  and  Creditor. .    56 Insolvent's  discharge;  consent  of  partner- 
ship. 

Debtor  and  Creditor. .     57 Insolvent's  discharge;   effect  of  consent 

where  petitioner  is  joint  debtor. 

Debtor  and  Creditor. .     58. Insolvent's  discharge;  consent  of  purchaser 

of  debt. 

Debtor  and  Creditor. .     59 Insolvent's  discharge;  consenting  creditor 

must  rehnauish  security. 

Debtor  and  Creditor. .     60 Insolvent's  discharge;  penalty  when  credi- 
tor swears  falsely. 

Debtor  and  Creditor. .     61 Insolvent's    discharge;  affidavit    of    con- 
senting creditor. 

Debtor  and  Creditor. .     62 Insolvent's  discharge;  non-resident  creditor 

to  annex  accounts. 

Debtor  and  Ciedttor . .     63. Insolvent's  discharge;  petitioner's  schedule. 

Debtor  and  Creditor. .     64 Insolvent's  discharge;  petitionees  affidavit. 

Debtor  and  Creditor. .     65. Insolvent's  dischai^;  order  to  show  cause. 

Debtorand  Creditor. .     66 Insolvent's  discharge;  puUication  and  serv- 
ice of  order. 

Debtor  and  Creditor. .     67 Insolvent's  discharge;  hearing. 

Debtor  and  Creditor. .     68 Insolvent's   disehitfge;    puttmg    cause  on 

calendar. 

Debtor  and  Creditor. .     69 Insolvent's  disdiarge;  fiUng  specifications 

and  demanding  jury  trial. 

Debtor  and  Oeditor. .     70 Insolvent's  discharge;  opposing  creditor  to 

file  proofs. 

Debtor  and  Creditor. .     71 •   Insolvent's  discharge;  proceedings  if  jurors 

do  not  agree. 

Debtor  and  Creditor. .     72 Insolvent's  discharge;  non-resident  wife. 

Debtor  and  Creditor. .     73 Insolvent's  dtschai^;  examination  of  in- 
solvent. 

Debtor^and Creditor. .     74 Insolvent's  discharge;  discharge. 

Debtor  and  Creditor. .     75 Insolvent's  discharge;  assignment. 

Debtor  and  Creditor. .     76 Insolvent's  discharge;  assignment. 

Debtor  and  Creditor. .     77 Insolvent's  discharge;  trustees. 

Debtorand  Creditor. .     78 Insolvent's  discharge;  effect  of  assignment. 

Debtor  and  Creditor. .     79 Insolvent's  discharge;  discharge. 

Debtor  and  Creditor. .     80 Insolvent's  discharge;  order  to  Aow  cause 

where  trustee  refuses  to  give  certificate. 

Debtoff  and  Creditor . .    81 Insolvent's  discharge;  proceedings  on  return 

of  order. 

I>Bbtor  and  Creditor . .     82 Insolvent's  discharge;  recording  papers. 

Debtor  and  Creditor. .     83 Insolvent's  discharge;  effect  ofoischarge. 

Debtor  and  Creditor. .     84 Insolvent's  discharge;  effect  of  discharge. 

Debtor  and  Creditor. .     85. Insolvent's  discharge;  effect  of  discharge. 

Debtor  and  Creditor. .     86 Insolvent's  discharge;  release  from  imprison- 
ment. 

Debtor  and  Creditor. .     87 Insolvent's  discharge;  void  discharge. 

Debtor  and  Creditor. .     88 Insolvent's   discharge;   invalidity  may  be 

proved. 

Debtor  and  Creditor. .     100 Insolvent's   exemption;    who  may  be  ex- 
empted. 

Debtor  and  Creditor. .     101 Insolvent's  exemption;  petition. 

Debtor  and  Creditor . .     102 Insolvent's  exemption;  petitioner's  schedule. 

Debtor  and  Creditor . .     103 Insolvent's  exemption;  petitioner's  affidavit. 

Debtor  and  Creditor. .     104. Insolvent's  exemption;  order  to  show  cause. 

Debtee  and  Creditor. .     105 Insolvent's  exemption;  hearing. 

Debtor  and  Creditor. .     106 Insolvent's  exemption;  assignment. 

Debtor  and  Creditor . .     107 Insolvent's  exemption;  dLscharge. 
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ebtor  and  Oreditor. . 
ebtor  and  Oeditor. . 
sbtor  and  Creditor. . 


ebtor  and  Creditor . 
rtiMr  Mid  Credifajr . 
ebtor  and  Creditor . 

sbtor  and  Creditor. 

ebtor  and  Creditor . 

ebtor  and  Creditor. 

ebtor  and  Creditor . 

ebtor  and  Creditor . 
abtor  and  Creditor . 
ebtor  and  Creditor . 

;btor  and  Creditor . 
ibtoT  and  Creditor, 
ibtor  and  Creditor. 

sbtor  and  Creditor . 


;bUir  and  Creditor . . 
jbtorand Creditor. . 


diciary,  . 
diciary.  . 
diciary . . 
diciary,  . 


106 Insotvent'a  exemption;  recording  papen. 

109 Insolvent's  exemptioD;  reteue. 

110. Insolvent's  exemption;  debts  and  deaundB 

not  affected. 

Ill Insolvent's  sxemption;  vood  discha^e. 

120.. Judgment  debtm's  diadiarge,  who  may  be 

dtscJiarged. 

121 Ju»^ment  debtor's  discharge;  application. 

122. Judgment  debtor's  discharKe,  petition. 

123 Judgment  debtor's  discharge,  contents  of 

petition. 
124... Judgment  debtor's  dischaj^;  affidavit   of 

petitioner. 

125 JudgmenJ    debtor's    discharge,    notice    to 

.  creditore. 
126. Judgment  debtor's  discharge;  notice  when 

service  cannot  be  made 
127.  : Judgment  debtor's  discharge;   notice   when 

state  a  creditor. 

128. Judgment  debtor's  discharge;  hearing, 

129 Judgment  debtor's  discharge,  adjournment- 
ISO.,  Judgment  debtor's    discharge;  proceedii^^ 

on  adjournment. 

131 Judgment  debtor's  discharge;    assignment. 

132. Judgment  debt^'s  discharge;  diacharge. 

133 Judgment  debtor's    disdiarge;    petitioner's 

properly  still  lisble. 
134 Judgment  debtor's  diaeharge;   new  execu- 

13S. Judgment  debtor's  dischaTge;  tnistee. 

130 Judgment  debtor's  discharge;  creditor  may 

notify  debtor  debtor  to  apply  for  discharge. 
137 Judgment  debtor's  discfaarge;   failure  so  to 

apply. 
138 Judgment   debtor's  discbaige;   discharge  of 

debtors  to  state  or  United  States. 

300 Care  of  prisoBer's  property;  appUcation. 

301 Care  of  prisoner's  property;  who  may  apply. 

303 Care  of  prisoner's  property;  creditor  must 

relinquish  security. 

393. Care  of  prisoner's  property;  petition. 

394 Care  of  prisoner's  property;  copy  of  aen- 

tence  and  affidavit. 
395 Care  of  prisoner's  pn^wrty;  proceedings  on 

presentation  of  papas. 
306 Care   of   prison^'s   property;    proceedings 

on  return  of  order. 
397> ...    Care  of  prisoner's  property;  order  appoint- 
ing trustee. 
308 Care   of  priaoner's   property;   removal   of 

trustee. 
399 Oare  of  prisoner's  property;  ifetribution  of 

property. 
400 Care  of  prisoner's  property;  property  to  be 

delivered  to  prisoner  on  discharge, 
401 Care  of  prisoner's  property;  application  of 

754 Contempt   proceedings;   application, 

755.   . .  Contempt   proceedings;   summary    punish- 

756 Contempt    proceedings;    warrant    without 

notice. 
757. Contempt  proceedings;  order  to  show,  cause 

or  warrant  to  attach. 
758. . .  - Contempt  proceedings;  notice  to  delinquent 

757, Contempt  proceedi«Ks;  oj-der  granted  out 

of  cowt. 
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CODl 


SMtioD 


CozraOLIDATBD  LaW 


2272 

2278 

2274 

2275 
2276 


Law 


Section 


Subject 


Judiciary . '. 
Judiciary.  . 
Judiciary. . 


Judiciary.  . 
Judiciary.'. 


2277  Judiciary 


2278 
2279 

2280 
2281 

2282 

2283 

2284 
2285 

2286 
2287 

2288 

2289 

2290 

2291 

2292 

2293 
2294 
2295 

2296 
2297 
2298 

2299 

2300 

2301 

2411 

2412  pt. 

2413  pt. 

*2414 

•2415 
2416 

♦2417 


Judiciary . 
Judiciary.. 


Judiciary 
Judiciary 


Judiciary. 

Judiciary. 

Judiciary. 
Judiciary. 

Judiciary. 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 

• 
Judiciary . 

Judiciary. 
Judiciary. 
Judiciary. 

Judiciary. 
Judiciary. 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 


General  Corporation. . 
Genera]  Corporation. . 
General  Corporation. . 

County 

General  Corporation. . 
General  Corporation. . 
General  Corporation. . 

County 

Executive 

Judiciary 


759 Contempt    proceedings;    contempt    before 

referee. 

760-762 Contempt  proceedings;  effect  of  order  and 

warrant. 

763 Contempt  proceedings; '  afiidavit  and  war- 
rant to  be  served  on  accused. 

764 Contempt  proceedings;  undertaking. 

765 Contempt  proceedings;  execution  of  war- 
rant. 

766 Contempt    proceedings;    undertaking    for 

discharge. 

767 Contempt  proceedings;  habeas  corpus. 

768 Contempt  proceedings;  sheriff  to  file  under- 
taking. 

769 Contempt  proceedings;  interrogatories. 

770 Contempt  proceedings;  final  order  directing 

punishment. 

771 Contempt  proceedings;  punishment  on  re- 
turn of  habeas  corpus. 

772. Contempt  proceedings;  punishment  on  re- 

turn of  order  to  show  cause. 

773 Contempt  proceedings;  amount  of  fine. 

774 Contempt  proceedings;  length  of  imprison- 
ment. 

775. .' Contempt  proceedings;  release  of  offender. 

776 Contempt  proceedings;  indictment  of  of- 
fender. 

777 Contempt   proceedings;    proceedings   when 

accused  does  not  appear. 

778 Contempt  proceedings;  prosecution  of  under- 
taking. 

779. Contempt  proceedings;  prosecution  of  under- 
taking in  name  of  people. 

780 Contempt    proceedings;    sheriff    liable    for 

taking  insufficient  sureties. 

781 Contempt  proceedings;  misconduct  at  trial 

term. 

790 Collection  of  fine;  schedule  of  fines  imposed. 

791 Collection  of  fine;  warrant. 

791 Collection  of  fine;  warrant  when  delinquent 

non-resident  of  county. 

792. Collection  of  fine;  execution  of  warrant. 

793 Collection  of  fine;  return  of  warrant. 

794.. Collection  of  fine;  proceedings  if  fine  not 

collected, 

795. Collection  of  fine;  contents  of  schedule  an- 
nexed to  warrant. 

796 Collection   of  fine;   liability  of  sheriff  for 

omission  of  duty. 

797 Collection  of  fine;  special  provisions  for  col- 
lection. 

60 Change  of  name;  by  corporation. 

61 Change  of  name;  contents  of  petition. 

62 Change  of  name;  notice,  of  presentation  of 

petition. 

(J3 I     Change  of  name;  order  changing  name. 

64 Change  of  name;  when  to  take  effect. 

65 Change  of  name-  substitution  of  new  name 

in  pending  action. 
161]  .  i-        B 

34      Change  of  name;  reports  of  names  changed. 


•  3414.  Only  partly  repeated.    Thi»  section  also  amended  by  act  amending  code  civ.  proc.  generaUy.     See  present 

^l5,  It  wu  only  intended  to  repeal  this  sectioo  as  far  aa  it  related  to  change  of  name  of  corporations.     See  present 
•ectaofi.  aa  amtndfd  by  act  amending  the  code  civ.  proc.  generally. 

,2417.  Ptet  of  this  sectibti  was  not  expressly  repealed  by  the  consolidated  laws  but  was  made  a  portion  of  county  law 
f  161,  aubd.  7.    Afterward  th^  whole  section  was  expressly-repealed  by  L.  1909,  ch.  417. — ^Ed. 
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186-187. . 


I  CorpomtJon. .     171-173, . 

I  CotpotatioD.      174. 

I  Corporation. .     17fi 

I  Oofpor&tion. .     176, 178, 1 

182,  184 

I  Corporation. .     179. 

I  Corporation. .     180 

1  CoiporatitHL . 

I  Corporation. . 
I  Corporation. . 

t  Corporation. . 

I  Corporation. . 

I  Corporation. . 

I  Corporation. . 

I  Corporation. . 

Officers 


191,  192,  104. 

193 

177,  195 


277.. 


nt  Estate. . 
Dt  Estate, 
at  Estat«. . 
at  Estate . . 
ntEsUte.- 

at  Estate. . 

at  EaUte. . 

Dt  Estate.. 

ntEsUte.. 


omix 


I  Corporation. . 

tock  Aaa'n 

I  Corporation. . 
I  Corp(»atioii. 
I  ConM>ration. . 


b  for  petition. 
y  dinolutioa  of  __  ,._ 

tion  when  direoton  or  trustees  divide 
Voluntary  diseolation  of  oorporation;  ooif 

tents  of  petition. 
Votuntary  dissdutioa  of  corporatimi;  sffi- 

davit  to  be  annexed. 
1  Voluntary  dissolution  of  corporatioii;  presen- 
j       tation  of  petition  ten 
Voluntary  diisolutioa  o 

to  be  published. 
Voluntuy  dissdution  c4  corporation;  service 

of  order. 
Voluntary  dissolution  of  corporation;  hear- 
ing. 
Voluntary  dissolution  of  corporation;  papers. 
Voluntary  dissolution  of  corporation;  ap{di- 

cation  for  final  order. 
Voluntary  diseolution  of  corporation;  final 

.  Voluntary  dissolution  of  corporation;  certain 

sales  and  transfer,  vtud. 
Voluntary  diwolution  of  corporation ;  certain 

ooiporationB  excepted. 
Voluntary  dissolution  of  corporation;  com- 

nuBsions  of  receiver. 
Voluntary  dissolution  of  corporation;  final 

accounting. 
Delivery  of  oublic  books  and  papen. 
Attorn^  wno  is  surrt^te's  father  or  son 
^prohibited  from  practicing  before  him. 
Wnat  wills  may  be  proved. 
Validity  of  purchase  notwithstanding  devise. 
Record  of  wills  in  county  clerk's  office. 
County  cleric's  index  of  recorded  wills. 
Action  against  husband  for  debts  of  deoe 

wife. 
Validity  and  effect  of  teetameatary  dispoai- 

Recording  will  found  in  another  state  w 

couotiy. 
Authentication  of  papers  from  another  state 

or  country. 
Distribution  of  personal  property  of  de- 
Advancements  of  personal  estatM. 
Estates  of  marriea  women. 
Fees  of  clerks  and  officers. 
Fees  of  public  officers. 
Fees  of  public  cffioers. 
Cletk  iH  court  of  appends  must  account  for 

fees. 
County  clerks  must  account  for  fees.  . 
Accouating  for  feee  generally. 
Fee  for  adininistering  certain  official  oaths 

prohibited. 
Certain  searches  ordered  by  state  c^oers 

to  be  gratuitious. 
Allowance  of  additional  fees  and  exprauee. 
Comptroller  to  audit  and  pay  certain  fees 

and  charges. 
Oerk's  fees  upon  naturalisation. 
Sale  of  corporate  and  joint-etock  aeeociatioo 

Bale  of  corporate  real  property;  neaJrinK. 
Sale  of  corporate  real  property ;  order  of  sale. 
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Subject 


3394  General  Corporation. 

3395  General  Corporation. 

3396  General  Corporation. 

3397  General  Corporation. 

3398  Lien. 


3399 

l/i^n. .  ...,,, 

3400 

Lien 

3401 

Lien 

3402 
3403 
3404 

3405 

Lien. 

Lien 

Lien 

Lien 

3406 

Lien j .  . 

3407 
3408 

Lien 

l/if^n. ... 

3409 
3410 
3411 

Lien 

Lien 

Lien 

3412 

Lien 

3413 

Lien 

3414 

3415 
3416 
3417 
3418  . 

Lien 

Lien 

Lien 

Lien 

Lien 

3419 

Lien 

•3419  (bi8)  Lien 

3420 
3421 
3422 

Lien 

Lien 

Lien 

3423 
3424 

Lien 

Lien 

3425 
3426 

Lien 

Lien 

• 

3427 

Lien 

3428 

Lien 

3429 
3430 

Lien 

Lien 

3431 

Lien 

3432 

Lien 

3433 
3434 

Lien 

Lien 

3435 

Lien 

3436 

Lien 

3437 
3438 

Lien 

Lien 

3439 

Lien.  . 

3440 
3441 

Lien 

Lien 

74 Sale  of  corporate  real  property;  insolvent 

corporations. 
75 Sale  of  corporate  real  property;  service  of 

notices. 
76 Sale  of  corporate  real  property;  practice  in 

cases  not  provided  for. 
330 Sale  of  corporate  real  property;  time  title 

takes  effect. 

40 Mechanics'  liens;  construction. 

41 Mechanics'  liens;  enforcement. 

42 Mechanics'  liens;  enforcement  of  lien  for 

public,  improvement. 

43 Mechanics'  liens;  action  in  court  of  record. 

44 Mechanics'  liens;  parties. 

45. . Mechanics',  liens;  equities  to  be  determined. 

46 Mechanics'  liens;  action  in  court  not  of  rec- 
ord. 

47 Mechanics'  liens;  service  of  summons. 

48 Mechanics'    liens;    answer;    judgment    by 

default. 

49 Mechanics'  liens;  trial  and  judgment. 

50 Mechanics'  liens;  execution. 

51 Mechanics'  liens;  appeals. 

52 Mechanics'  hens;  transcripts  of  judgments. 

53 Mechanics'  liens;  costs  and  disbursements. 

54 Mechanics'  liens;  judgment  in  case  of  failure 

to  establish  lien. 

55 Mechanics'  liens;  pa3rment  into  coiurt. 

56 Mechanics'  liens;  preference  over  contrac- 
tors. 

57 Mechanics'  liens;  terms  of  judgment. 

58 Mechanics'  liens;  judgment  for  deficiency. 

59 Mechanics'  liens;  vacating  lien. 

60 Mechanics'  liens:   judgment  in  action 

account  of  public  improvement. 
61 Mechanics'   hens;   judgment  in   action 

foreclose  lien  on  property  of  railroad. 

85 Lien  on  vessel;  enforcement. 

86 Lien  on  vessel;  application  for  warrant. 

87 Lien  on  vessel;  undertaking. 

88 Lien  on  vessel;  execution  of  warrant. 

89 Lien  on  vessel:  order  to  show  cause. 

90 Lien  on  vessel;  notice  to  be  published  and 

served. 

91 Lien  on  vessel;  trial. 

92 Lien  on  vessel;  order  of  sale. 

93 Lien  on  vessel;  sale  and  proceeds. 

94 Lien  on  vessel;  notice  of  distribution. 

95 Lien  on  vessel;  liens  for  which  no  warrants 

are  issued. 

96 Lien  on  vessel;  contested  claims. 

97 Lien  on  vessel;  trial  of  issues  and  appeal. 

98 Lien  on  vessel;  distribution  of  proceeds. 

99 Lien  on   vessel;   payment   of  uncontested 

claims. 

100 Lien  on  vessel:  distribution  of  surplus. 

101 Lien  on  vessel;  application  for  discharge  of 


on 


to 


102 


warrant. 
Lien  on  vessel;  undertaking  to  accompany 

application. 

103 Lien  on  vessel;  discharge  of  warrant. 

104 Lien  on  vessel;  action  on  undertaking. 

105 Lien  on  vessel;  costs  of  proceedings. 

106 Lien  on  vessel;  sheriff  must  return  warrant. 

107 Lien   on   vessel;   discharge   of  lien   before 

issue  of  warrant. 


JT  %••  h  *%.^  412,  which  •****^  ^^  in  MidIV  to  code  dv.  proc.,  ended  nid  title  III  with  f  3419  and  began 
(tie  IV  with  a  }  3419. — Js9. 
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Civil  Practice  Act 


THE 


CIVIL  PRACTICiE  ACT 


OP  THE 


♦  *         r 


AN  ACT  in 


STATE  OF  NEW  YORK 

L.  1920,  CH.  926,  AS  AMENDED,  1921. 


to  civil  practice  in  the  courts  of  the  state  of 
New  York 


Became  a  law  May  21, 1920*  with  ih9  approval  of  the  Qovemor.   Paaeedt  thi<e»4lfthe  being  pfeeent. 

The  People  of  the  State  of  New   York,  represented  in  Senate  and  Aesembly, 
do  enact  as  foUows: 

CtVlL  t»RACTICB  ACT 

Aftiele    1.  Short  title;  eonetraetion;  defimtioiia  (||  1-4^). 

2.  liinitationB  of  time  (H  10>61). 

3.  Cooite.  judcee  and  referees  (H  02-41). 

GBunAL  FBAcncs  pmovmoHs 

4.  Abatement  and  eostluuamie  (jM  8f-^95>. 

5.  Coneolidation  and  Mrenmc^  (||  96,  97). 

6.  Ezteaaion  of  time  (if  98.  99). 

7.  Fifinc  papen  (U  100.  101). 

8.  Mandatee  (U  102-104). 

9.  Miatakee.  deleote  and  inetnlaxftiM  (H  105-112). 
1ft  Motione  (U  113-119). 

11.  Notioe  of  pendenoy  Oi  180-135). 

12.  Oaths  of  referees  and  other  officers  (|  126). 

13.  Orders  (If  127-132).  ^ 

14.  Payment  mto  court  and  out  of  court  (|f  183-137).  ^ 
1ft.  Prefeieneee  (If  138-143). 

16.  Pnblieation  (|i  144-147). 

17.  Security  (|f  143-162). 

18.  Service  of  papers  (ff  163-166). 

19.  Stay  (U  167-109). 
2a  Stipuktion  (1 170). 

21.  Tender  and  offer  (U  171-179). 

22.  Want  of  proaecution  (U  180,  181). 

OOMMBIf CraOENT  OV  ACTION 


Venue  (M  183-190). 
24.  Parties  (H  191-217). 
36.  Bummona  (M  218-23S). 

26.  Appearance  (ff  286-240). 

27.  neadings  (ff  241-284). 

28.  Interpleader  (U  286-287). 

rUEPAmATIOII  VOB  imiAL 

39.  Teetimooy  by  depo«tion  (U  388-309). 

3a  Depoeitiooe  taken  within  the  state  for  use  without  the  state  (If  310^12). 

31.  Perpetuation  of  teatimony  in  real  property  actions  (U  313-821). 

32.  Discovery  and  inspection  (ff  324-328). 


33.  Evidence  (If  329-420). 

34.  Trial  (ff  421-471). 

35.  Judgment  (ff  472^548). 


nuuL 


86.  Motioiis  for  new 


M onoiia  VOB  nkw  tuals 

(H6f»-M6). 


87.  Appeab 


40l 
41. 


AmBALS 

;  cenenJ  provisiona  (ff  657-687). 

to  the  court  of  i4;>peaii  (ff  688-607). 

to  the  appeData  division  of  the  supreme  court  (ff  608-621). 

to  the  suprene  eourt  from  inferior  courts  (ff  622-630). 

from  a  detetminaUon  in  a  qyeeial  prooeedinc  (f  f  631-634). 

1 


■ftB  Mcmtat  (fi  MS- 


art.  1  SHORT  TITLE;  CONSTRUCTION;  DEFINITIONS  §§  1-6 


ARTICLB  1 
Short  tifle;  constractton;  definitions 

See.  1.  Short  title  and  appUoation. 
2.  Act  to  be  Uberalqr  oonatrued. 
8.  Bule  of  itriot  oonstraetion  not  appUoable. 
4.  **  Action  "  defined. 
6.  "  Special  piooeeding  "  defined. 

6.  *'CivU  action  "  defined. 

7.  Q«neral  definitioDB  and  nilee  of  oonetraotioii. 

8.  Onl^  one  f  onn  of  civil  action. 

9.  CiTil  and  criminal  proeeoutiona  not  mailed. 

Section  1.  Short  title  and  application. 

This  act  shall  be  known  as  the  civil  practice  act,  and,  except  as  otherwise  espressly  provided, 
shall  apply  to  the  civil  practice  in  all  the  courts  of  record  of  the  state. 

Setlfmltoii. — Code  dv.  proc.,  {  3344  (omitted  as  covered);  oiicinaUy  revised  from  U  187A,  eh.  449, 1 1. 

§  2.  Act  to  be  liberally  construed. 

This  act  shall  be  liberally  construed. 

• — New. 


§  S.  Rule  of  strict  construction  not  appUcable. 

The  rule  of  the  common  law  that  a  statute  in  derogation  of  the  common  law  is  strictly  con- 
strued does  not  apply  to  this  act. 

]>arlf»ttoB.— Code  dv.  proc.  {  3840.  without  chance;     Fcfxy  R.  R.  Co..  140  App.  Div.  fill,  125  N.  Y.  Supp.  1045^ 
oricinafly  reviaed  from  code  of  pioc..  1407.  aSd..  201 N.  Y.  SM;  Sehwarta  v.  Sobwarta,  113  MIm.  444, 

AnitttfM*— People  v.   Bbecker  Street  A  Fulton     185  N.  Y.  Supp.  059. 


<!•■«— People  V.   Blaecker  Street  A  Fulton     185  N.  Y.  Supp.  059. 

§  4.  ''  Action  *'  defined. 

Actions  are  of  two  kinds,  civil  and  criminaL  The  word  *'  action, "  when  applied  to  judidal 
proceeding,  signifies  an  ordinary  prosecution  in  a  court  of  justice  by  a  party  against  another 
party  for  the  enforcement  or  protection  of  a  right,  the  redress  or  prevention  of  a  wrong  or  the 
punishment  of  a  public  offense. 

DcHvfttioB^— Code  dv.  proc.,  f|  3333.  3335.  without  In  genenl.— -People  v.  Zuoca,  100  App.  Div.  578,  145 

chance  of  eubetanee;  oiiginaUy  revieed  from  code  of  proc.,  N.  Y.  Supp.  754:  Tarpey  v.  Jeney  OHDqperative  Oo.«  06 

U2aad4.  Miac  302. 103  N.Y.  Supp.  207. 

AjgM— tlPB  .—People  v.   Helmer,    154   N.   Y.   500; 
Pe^bv.  BIfiott,  1^n7 Y.  140. 

§  5.  "  Special  proceeding  "  defined. 

Every  other  prosecution  by  a  party  for  dther  of  the  purposes  specified  in  the  last  section  is 
a  special  proceeding. 

IlMlfmttoB.— Oode  dv.  proc.,  |  8384,  without  change.'     Com  138  App.  Div.  297,  SW.  117  N.  Y.  Supp.  005;  Matter 
fariiiall7  xevieed  fh>m  code  of  proc..  |  a  of  Huff.  130  App.  Div.  207,  120  N.  Y.  Supp.  1070;  Matter 


oae  oi  pxoo.,  f  a.  oi  nun.  xdo  J%PP'  i^v.  w/,  A2fu  n.  z.  eiupp.  1071 

uipiniM  pawvoHUKB. — Pcoplc  9X.  rel.  Curtis  v.  IQdneyt     of  Spencer.  187  App.  Div.  330,  122  N:  Y.  Supp.  100: 
225  N.  Y.  299;  People  v.  State  Bank  of  Rooheeter,  90     Matter  of  Haydom  v.  GarxoU.  184  App.  Div.  151,  171 


N.  Y.  82;  Matter  of  Cortland  R.  Co..  96  N.  Y.  830;  Matter  N.  Y.  Supp.  001;  Matter  of  103d  Street.  01  Hun  308.  10 

of  CHr  of  Bnwidyn.  148  N.  Y.  107;  Matter  of  SmaU,  158  N.  Y.  Supp.  120;  Hallook  v.  Baker,  04  6un  90,  19  N.  Y. 

N.  Y.  129;  Matter  of  Mathot.  222  N.  Y.  9;  People  v.  "         -  ^' ^    "      *  *' 

MoLaughlin,  a  —      — 

150N.Y.865; 


Matter  of  Mathot,  222  N.  Y.  9;  People  v.  Supp.  91;  Matter  of  lima,  etc..  R.  Co..  08  Hun  252.  22 

2  Asp.  Div.  408,  37  N.  Y.  Supp.  096.  mod.  N.^.  Supp.  907.                                     .-«*,-*• 

M.W  ^^.  » .  wJS:  Blatter  of  Grade  Croarinc  Comrs..  20  App.  IHstliicaMi  btttiPMii  action  and  mnrlal  Moceed- 

Div.  371,  40  N.  Y.  Supp.  1070;  Matter  of  Mayor,  etc.,  taig.— Loeeor  v.  Stanley.  83  Hun  420,  81  N.  Y.  8m».  OOa 

'■2  App.  Div.  124.  47  N.  Y.  Supp.  906;  People  ex  reL  Qui-  revd.  on  other  giounda.  147  K.  Y.  OOa 

ord  V.  KeUon,  22  App.  Div.  170,  47  N.  Y.  Supp.  108;  What   an   not   spedal   pfocaedlnga.— Matter   of 

Hatter  of  Attomey^Seneral,  22  App.  Div.  285,  (7  N.  Y.  Droece.  197  N.  Y.  44.  48;  Matter  ofMiutauvh,  117  App. 

tapp.  888;  Matter  ci  Town  of  Hempstead,  32  App.  Div.  0.  Div.  802.  102  N.  Y.  Supp.  170;  Simon  v.  Underwood.  01 

8N.  Y.  Supp.  707;  Matter  of  PeterMm,  M  App.  Div.  143,  Mims.  300,  375, 115  N.  Y.  Swp.  05;  Tarpey  v.  JeraftF  06- 

7  N.  Y.  Siqip.  1014;  Matter  of  Ennia  v.  Federal  Brewins  operative  Co..  96  Misc.  302.  103  N.  Y.  Supp.  207;  Blatter 

36.,  123  Apn.  Dhr.  001,  108  N.  Y.  Supp.  231,  affd..  US  of  Board  of  Charitiee,  70  Hun  74.  27  N.  Y.  Supp.  880. 

«.  y.  570;  Matt«  of  Tanytown,  White  Plains  ft  M.  R.  ^ 

§  6.  ''  Chrfl  action  "^  defined. 

The  term  "dvil  action''  means  any  action  except  an  action  prosecuted  in  the  name  of 
he  people  of  the  state  as  {daintiffs  against  a  party  charged  with  crime. 

^PtiltallaM. — See  code  dv.  pioo..  ||333G,  3337.  in  Habeas  earpot  to  Inqalfa  tnio  detention  of  priioner 

Huaeotaon  with  code  cxim.  proc.,  |  0;  oiivnally  revised  is  not  a  criminal  action.   People  ex  rel.  Oirtis  v.  Kidnev. 

*«  code  of  pioo..  U  6  end  0.  225  N.  Y.  299.                                                       -^-"-v. 


i  7  CIVIL  PRACTICE  ACT  art.  1 

§  7.  General  defiiutioos  and  rules  of  constmction. 

In  construing  thia  act,  the  following  rules  muat  be  observed,  except  where  a  contrary  intent 
la  expressly  declared  in  the  provimon  to  be  construed  or  pltdnly  apparent  from  the  context 
thereof: 

1 .  The  word  "  clerk ' '  signifies  the  cleric  erf  the  oourt  wherein  the  action  or  special  proceeding 
is  brought,  or  wherein  or  by  whoee  authority  the  act  is  to  be  done,  which  is  referred  to  in  the 
provision  in  which  it  is  used.  If  ihe  action  or  special  proceoifaig  is  brought,  or  the  act  is  to  be 
done,  in  or  by  the  authority  of  the  supreme  court,  it  signifies  the  clerk  of  the  county  wherein 
the  action  or  special  proceeding  is  triable  or  the  act  is  to  be  done. 

2.  The  word  "  report ' '  when  used  in  connection  with  a  trial  or  other  inquiry  or  a  judgment, 
means  a  referee's  report;  and  the  word  "decision,"  when  used  in  the  same  connection,  means 
the  decision  of  the  court  upon  a  hearing,  or  the  trial  of  an  issue,  before  the  court,  without  a 
jury. 

3.  The  word  "affidavit"  includes  a  verified  pleading  in  an  action  or  a  verified  petition  or  an- 
swer in  a  special  proceeding 

4.  A  warrant  ci  attachment  against  priq>erty  is  aud  to  be  "  annulled  "  when  the  action  in 
which  it  was  granted  abates  or  is  discontinued;  or  a  final  judgment  rendered  therein  in  favor 
of  the  plaintiff  is  fully  paid;  or  a  final  j  udgment  Is  re9dered  therein  in  favor  of  the  defendant. 
But  in  the  case  last  specified  a  stay  of  proceedings  suspends  the  effect  of  the  annulment,  and 
the  reversal  or  vacating  of  the  judgment  revives  the  warrant. 

6.  The  term  "  judgment  creditor"  agnifies  the  peison  who  is  entitled  to  collect,  or  otherwise 
enforce,  in  his  own  right,  a  judgment  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of 
monqr. 

6.  A  "  judgment  creditor's  action"  is  an  action  brought  by  a  judgment  creditor  to  aid  the 
collection  of  a  judgment  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of  money. 

7.  A  "domestic  corporation"  is  a  corporation  created  by  or  under  the  laws  of  the  state,  or 
located  in  the  state,  and  created  by  or  under  the  laws  of  the  United  States,  or  by  or  pursuant 
to  the  laws  in  force  in  the  oolony  c^  New  York  before  the  nineteenth  day  of  April  in  the  year 
seventeen  hundred  and  seventy-five.    Every  other  corporation  is  a  "foreign  corporation," 

8.  The  word  "action"  refers  to  civil  action;  the  word  "judgment,"  to  a  judgment  in  such 
«n  action;  the  term  "special  proceeding,"  to  a  civil  special  proceeding;  the  word  "order,"  to 
an  order  made  in  such  an  action  or  special  proceeding;  the  words  "  an  action  of  ejectment,"  to 
an  action  to  recover  the  immediate  possession  of  real  i»operty. 

9.  The  word  "law,"  referring  to  provisions  containing  or  relating  to  the  procedure  in  any 
matter,  when  used  in  applying,  excluding  the  application  of  or  saving  any  such  provitaon, 
dgnifiee  both  statute  and  rule. 
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§  8.  Only  one  form  of  civil  action. 

There  ifl  only  one  fonn  of  civil  action.   The  distinction  betweian  actions  at  law  and  suits  in 
equity,  and  the  fonns  of  those  actions  and  suits,  have  been  abolished. 

dv.  proct  I  3889,  without  change;  Sou  Co.  ▼.  Hubbud,  131  Aim.  Div.  408, 119  N.  Y.  Sapp* 

from  eode  of  proe.,  1 69.  347;  Waaoy  r.  Holbrook,  141  App.  Dir.  336.  125  N.  x* 

if  aad  eflbci.— Hahl  ▼.  Sufo,  169  N.  Y.  109;  9iVP*  1087;  l^adaU  r.  Beatty,  57  Miso.  646.  108  N.  Y- 

SuIHtmi  t.  Ttadera'  Ins.  Co.,  169  N.  Y.  218;  Sadler  t.  CSfer  Supp.  697;  Sehmidt  v.  WeyMl.  60  Miso.  870.  878,  118 

of  New  Yoik.  185  N.  Y.  406.  414.  affs.  104  App.  Div.  82.  N.  IT.  Supp.  630;  Bulklejr  r.  Staats.  81  Hun  137;  Farmen' 

93  N.  Y.  Supp.  579;  Townaend  ▼.  Whitaore.  190  An.  Div.  N»l.  Bank  r.  Huston,  44  Hun  667;  Barriok  r.  Sohiffer- 

7ie.  180 N.  Y.  Supp.  368;  Sfaipmah ▼.  Lone  IslandB.  Co.,  dedcer.  48  Hun  356,  1  N.  Y.  Supp.  21;  Cass  r.  Cass.  61 

11  App.  DiT.  46. 41  N.  Y.  Supp.  1131:  Bracken  ▼.  Atlantic  Hun  460. 16  N.  Y.  Supp.  229. 
~        Co.,  36  App.  Drv.  67,  65  N.  Y.  Supp.  506;  Faxk  h 


§  9.  Civil  and  criminal  prosecutions  not  merged. 

Where  the  violation  of  a  right  admits  of  a  d vil  and  also  of  a  criminal  prosecution^  the  one  is 
not  meiged  in  the  other. 

Dcttimtioii.— Code  dv.  proe..  |  1899.  without  ohanfe;  In  ptncfi.-— Oordon  v.  Hostetter,  87  N.  Y.  99;  BCaIn 
oricbally  revised  from  eode  of  proe,  i  7.  I  1899  is  afio  ▼.  Bait.  A  O.  R.  Co.,  175  N.  Y.  409.  sffs.  78  App.  Div. 
ra-enaeted  as  by  L.  1920,  di.  920,  as  eode.  erim.  proe.,  1 5-a.     265,76N.  Y.8upp.888;  VanNoideBT.Bofainaon,45Hun 

667.  570;  Smith  ▼.  Lookwood.  13  Baib.  209. 


aly  rules  of  Umitation  applicable  to 

owing  cases: 

bed  by  law  or  a  shorter  limitatitm  ia 

ired  when  this  article  ti^es  effect. 
itnied,  when  it  is  necessary  so  to  do, 
1  or  in  an  action. 

id  (und*.  C.  F.  A.,  I  1336;  dsoedHit  «Ut*  L, 
I  lor  HiHin  a[  atny^  J.  Cl.  A.,  1 370. 

RiN.  Y.  107. 

'  llnUtolt«n."— Hmrdai  t.  Flcnw,  U4  N.  T. 

»  V.  Royal  luunuM  Co.,  lU  N.  Y.  337, 

V  V.  GaniiHi  Iiuuiaii«  Co..  El  MIm.  48), 

iipp.  424. 

(neMdlng."— CoDTuhui  v.  DuIN,   US 

dattw  o[  Rocan,  I^ITy:  SIS;  MMtv  o( 


art.  2                                              LIMITATIONS  OF  TIME  S  11 

SoUee^cer,  36  App.  Div.  77,  55  N.  Y.  Supp.  514;  People  driggBii  v.  N.  Y.  db  N.  H.  R.  R.  Co..  12  Abb.  N.  C.  278; 

«z  nL  Ehrlioh  ▼.  Graat,  61  App.  Div.  288,  70  N.  Y.  Supp.  Green  ▼.  Hauser,  18  Civ.  Pioe.  Ri^.  345. 

5(M;  People  ax  leL  Neison  v.  Manh«  82  App.  Div.  571,  81  Kejeeted  dalm  agftlnit  estate.— Titus  r.  Poole,  145 

N.  Y.  Binx>.  579.  affd..  178  N.  Y.  618;  Cleveland  v.  #ohn-  N.  Y.  414. 

•on.  5  Muc.  484.  26  N.  Y.  Supp.  734;  Matter  of  Eukr  Umltetfon  by  written  eontnct.— Ripley  v.  Aetna 

Patrick,  9  Miflo.  228, 80  N.  Y.  Supp.  283;  Matter  of  MiUer,  Fire  Ins.  Co.,  SO  N.  Y.  136;  WUldnaon  v.  Fint  Nat.  Fire 

15  Mise.  566.  87  N.  Y.  Supp:  1139;  Warner  v.  Bartle,  22  Ins.  Co.,  72  N.  Y.  499;  Hamilton  v.  Royal  Innuanoe  Co.. 

Misc.  448.  50  N.  Y.  Supp.  940;  Matter  of  Barnes.  25  Misc.  156  N.  Y.  327;  Sullivan  v.  Prudential  Ins.  Co..  172  N.  Y. 

279.  55  N.  Y.  Supp.  530;  Matter  of  Lewis,  36  Miso.  741,  74  482;  Matthews  v.  American  Cent.  Ins.  Co.,  9  App.  Div. 

N.  Y.  Supp.  469;  Matter  of  Pond.  40  Miso.  66.  81  N.  Y.  339. 41  N.  Y.  Supp.  304;  Tolmie  v.  Fidelity  db  Casualty  Co., 

Supp.  249;  Peck  v.  Diaken.  41  Misc.  473,  84  N.  Y.  Supp.  95  App.  Div.  352,  88  N.  Y.  Supp.  717;  Creem  v.  Fidelity  ft 

1094;  Matter  of  Warner.  39  App.  Div.  91,  56  N.  Y.  Supp.  Casualty  Co.,  132  App.  Div.  241.  116  N.  Y.  Supp.  1042; 

585;  People  ex  rel.  Sheridan  v.  Franeh,  31  Him  617.  13  Better  v.  Prudential  Ins.  Co.,  16  Daly  344,  11  N.  Y. 

Abb.  N.  C.  413,  affd..  119  N.  Y.  630;  Matter  of  Van  Dyke.  Supp.  70. 

44  Hun  394;  Boh  v.  Hauoer.  57  Hun  567.  11  N.  Y.  Supp.  Serfloe  tar  puUlaitlOB  aaadnst  leadents  absent  in 

966.  368;  People  ex  reL  Best  v.  Preston,  62  Hun  185.  16  military  service.    Eiickson  v.  Macy.  112  Miso.  660,  183 

N.  Y.  Supp.  488;  Baumler  v.  Ackerman,  63  Hun  41.  17  N.  Y.  Supp.  689. 

N.  Y.  Supp.  436;  In  n  Morton's  Estate,  23  N.  Y.  Supp.  FHor  to  stetate.— Acker  v.  Acker,  81  N.  Y.  143; 

1104;  Matter  of  Nichols.  23  Abb.  N.  C.  479.  Clark  v.  Lake  Shore  &  M.  S.  R.  R.  Co..  94  N.  Y.  217;  Viets 

**Wk«ra  ft  dUfcrvnt  UmltetloB  Is  spMtelly  un-  v.  Union  Nat.  Bank.  lOl  N.  Y.  563;  Middleton  v.  Twombly 

flcrll^ed  by  law.'*— Md«pB  v.  Roberts.  162  N.  Y.  ^71;  125  N.  Y.  520,  525;  Martin  v.  Stoddard,  127  N.  Y.  61; 

Wetyen  v.  Fiok.  178  N.  Y.  223;  Matter  of  Hoople,  98  Kats  v.  Eeiser,  10  App.  Div.  137,  41  N.  Y.  Sunp.  776; 

.^ip.  Div.  486. 87  N.  Y.  Supp.  842:  Cleveland  v.  Johnson,  Drake  v.  Wilkie.  30  Hun  537;  Burgett  ▼.  Stockland,  82 

5  Mise.  484.  26  N.  Y.  Supp.  734;  Hammond  v.  Shephard.  Hun  264;  Pierson  v.  McCurdy.  83  Hun  520.  532 ;  White  ▼. 

<60  Hun  318,  3  N.  Y.  Supp.  349;  Hill  v.  Supervisors  of  Price,  89  Hun  394.  399;  Mason  ▼.  Henry,  83  Hun  546,  31 

~                 Co.,  53  Hun  194,  6  N .  Y.  Supp.  716;  Lon-  N.  Y.  Supp.  1068. 


§  11.  Mode  of  comptttiiig  periods  of  limitation. 

The  periods  of  limitation  prescribed  by  this  article,  except  as  otherwise  specially  prescribed 
therein,  must  be  computed  from  the  time  of  the  accruing  of  the  right  to  relief  by  action,  spe- 
cial proceeding,  defence  or  otherwise,  as  the  case  requires,  to  the  time  when  the  claim  to  the 
leliel  is  actually  interposed  by  the  party  as  a  plaintiff  or  a  defendant  in  the  particular  action 
or  special  procee(fing. 

Dcrifmtloii. — Code  civ.  proc.,  9  415,  without  change.  CUlm  agAlnit  attorney. — ^Bronson  v.  Munaon,  29 

-         UmltotkNi^  llxed  bF  emitn€t.---O^NeU     Hun  "  -    - 


.«..«^  of  ttmltotkNi^  fixed  bF  eentnet. — O^Neil  Hun  54;  Derum  v.  Carpenter,  7  St.  Rep.  840;  Yeoman  v. 

V.  F^nklin  Fire  Ins.  Co.,  159  App.  Div.  313,  145  N.  Y.  Townehend.  57  St.  Rep.  182,  74  Hun  625.  26  N.  Y.  Supp. 

gmp.  432.  606. 

Whoi  stotate  begins  to  ran. — Carr  v.  Thompaon,  Oondltloiisl  ptomlae  to  pfty. — Fxanoie  v.  Bjaoft,  148 

ST  N.  Y.  160;  iOna  v.  Mackellar,  109  N.  Y.  219;  Conyng-  App.  Div.  65,  132  N.  Y.  Supp.  14. 

liam  V.  Duffy,  125  N.  Y.  200;  Pernor  v.  Peck,  39  App.  Div.  AppUefttlon  for  oceouniliic  of  executors. — Matter 

390,  57  N.  Y.  Supp.  377;  Matter  of  OaU.  40  App*  Div.  114,  of  Wood.  70  Mise.  467.  128  NTY.  Simp.  llQfi.           _ 

57  N.  Y.  Supp.  835;  Campbell  v.  Culver,  56  App.  Div.  591,  Acttons  by  Infants.— PreuoM  v.  Childwold  Park  Hotel 


145  N.  Y.  Supp.  81;  Martin  v.  Camp,  161  App.  Div.  610.  6  N.  Y.  Supp.  81. 

146  N.  Y.  Supp.  1041;  Cramp  v.  Dady,  162  App.  Div.  321,  Partnership    aceoantlnc.— Gihnore    v.    Ham.    142 

147  N.  Y.  Supp.  619;  Chaflm  v.  Ganta,  17  Muc.  425,  39  N.  Y.  1;  Gray  v.  Green,  66  Hun  469,  21  N.  Y.  Supp.  533, 
N.  Y.  Supp.  712;  Peck  v.  Diskew,  41  Misc.  473,  477,  84  affd.,  142  N.  Y.  316;  Campbell  v.  Hughes,  73  Hun  14.  24 
N.  Y.  Supp.  1094;  Matter  of  MiUer,  70  Hun  61,  23  N.  Y.  N.  Y.  Supp.  1021;  Wood  v.  Wood,  26Barb.  366. 

Supp.  1104.  By  and  Mnlnst  stodcholders.— Conklin  v.  Furman, 

AMmal  of  eame  of  oetton.— Cary  v.  Koemer,  200  48  N.  Y.  527;  Loaee  v.  Bullard.  79  N.  Y.  404;  Handy  ▼. 

N.  Y.  253,  affg.  139  App.  Div.  811,  124  N.  Y.  Supp.  501;  Draper,  89  N.  Y.  334;  HoUingahead  v.  Woodward,  107 

Shattuck  V.  Buek.  77  Muc.  95,  136  N.  Y.  Supp.  108.  N.  Y.  96;  Hardman  v.  Sage,  124  N.  Y.  25;  Brinokerhoff  v. 

Wheo  ctolm  to  leUef  Interposed. — ClaA  v.  Water  Boetwiok,  34  Hun  352,  revd.  on  oth^r  grounds,  99  N.  Y. 

GoouaiasionecB,  148  N.  Y.  1:  Logeling  v.  New  York  Elev.  185:  Chriatensen  v.  Quintard,  36  Hun  334;  Walton  v.  Coe, 

Co..  5  App.  Div.  198.  38  N.  Y.  Supp.  1112.  47  Hun  160;  Cornell  v.  Roach,  9  Abb.  N.  C.  275. 

Omipatotton  of  time. — Matter  ol  Mayor,  27  St.  UnpMd  stock  subscriptions.— Handy  v.  Draper,  89 

Rm.  188,  7  N.  Y.  Supp.  476;  McGraw  v.  Walker,  2  Hilt.  N.  Y.  334;  Williams  v.  Taylor.  120  N.  Y.  244. 

40^  Action  for  reeoirerr  of  land.— Bartlett  ▼.  Judd.  21 

Knowledfe  of  etoim.— BidweU  v.  Astor  Mut.  Ins.  Co.,  N.  Y.  200;  Bruce  v.  Tilaon,  25  N.  Y.  194;  Watson  ▼.  N.  Y. 

16  N.  Y.  263;  Hkgms  v.  Crouse,  147  N.  Y.  411;  DeForrest  A  C.  R.  R.  Co..  47  N.  Y.  157.  affg.  6  Abb.  N.  S.  91;  Reiti  v. 

T.  Watoera.  153  K.~Y.  239;  Chaplin  v.  Ganta.  17  Miac.  425,  Reits.  80  N.  Y.  538;  Finton  v.  Eggleeton.  61  Hun  246,  16 

39  N.  Y.  Supp.  712;  Brown  v.  Brown.  83  Hun  160,  81  N.  Y.  Supp.  721. 

N.  Y.  Supp.  660;  Wyoisoff  ▼.  Curtia,  27  N.  Y.-Snpp.  1012.  Assessment.— Trimmer  v.  City  of  Rochester.  134  N.  Y. 

Knoiriedio  of  frMUL— Gates  v.  Andrews,  37  N.  Y.  76;  Matter  of  Striker,  23  Htm  647.  affd.,  85  N.  Y.  629; 

667:  F^  V.  Hoard,  107  N.  Y.  67;  Bosley  v.  National  Parsons  v.  City  of  Roehester.  43  Hun  268. 

Moefa.  Co..  123  N.  Y.  550;  Weaver  v.  Haviland,  142  N.  Y.  Actions  relating  to  trusts.— Lammer  v.  Stoddard,  103 

£34;  HigginB  v.  Crouse,  68  Hun  184.  17  N.  Y.  Supp.  696;  N.  Y.  672;  Zebley  v.  Farmers'  L.  A  T.  Co..  139  N.  Y. 

Tbomaa  v.  Dickinson.  22  N.  Y.  Supp.  260.  461;  Gihnore  v.  Hun,  142  N.  Y.  1;  Price  v.  Mulford,  36 

Ikomlssory  w»tes.— Hettuei  v.  WooH«rtt>a,.41  N.  Y.  Hun  247;  Hill  v.  McDonald,  58  Hun  322.  11  N.  Y.  Supp. 

SSI;  Wheeler  v.  Wacner,  47  N.  Y.  519;  Mills  v.  Davis,  813;  Yeoman  v.  Townshend.  74  Hun  625.  67  St.  Rep.  182, 

113  N.  Y.  248;  Raadall  v.  Grant,  59  App.  Div.  485,  69  26  N.  Y.  Supp.  606. 

N.  Y.  Suppw  221:  MeMnllen  v.  Rafferty.  24  Hun  363;  Breach  Of  contract.— MeMasters  r.  State,  103  N.  Y. 

Baitholoiaew  ▼.  fWiaman,  25  Hub  619.  547;  Johnson  v.  Adams  Tobacco  Co.,  14  Hun  89;  Hall 

Mertntes.— Quaekenbttsh  v.  Mapee,  138  App.  Div.  v.  Roberts,  68  Hun  539,  12  N.  Y.  Supp.  481. 

2iX  107N.  Y.  Supp.  1047.  Misfeasance  of  sheriff.— Van  Nest  v.  Lott.  16  Abb. 

Bank  Depotf ts.— Pimie  ▼.  Gardiner.  29  N.  Y.  146:  180;   Peck  v.   Hurlburt,  46  Barb.  559;  Coddington  ▼ . 

Howell  ▼.  Adams,  68  N.  Y.  814;  Thompsea  ▼.  Bank  of  Camley,  2  EliH.  528. 

British  N.  A..  82  N.  Y.  1.  Nuisances.— Wright  v.  Syracuse  B.  A  N.  Y.  R.  R.  Co., 

AettoB  for  matmmj  seoelMd^— Mills  v«   MiUa.    115  49  Hun  445.  3  N.  Y.  Supp.  480;  Hatch  v.  Syracuse,  B.  A 

N.  Y.  80;  Wood  ▼.  Young,  141  N.  Y.  211;  Hann  v.  Culver.  N.  Y.  R.  R.  Co..  50  Hun  64,  4  N.  Y.  Supp.  509. 

SB  M.  7.  SoplK.  SSa ,                •     ■  .    MIscellaneoQS   actions. — Dodge   v.    Cornelius,    168 

AsttoM  tor  serrlces.— Davis  v.  Gorton.  16  N.  Y.  256;  N.  Y.  242;  Kennedy  v.  Budd.  5  App.  Div.  140.  39  N.  Y. 

Maitter  of  Oordner.  103  N.  Y.  633;  Hents  v.  Havemeyer,  Supp.  81;  Dolan  v.  Mitchell,  89  App.  Div.  361,  57  N.  Y. 

58  App^  Div.  36*  68  N.  Y.  Supp.  440;  Matter  oi  Stewart,  21  Supp.  157;  Matter  of  Purdy,  56  App.  Div.  544.  67  N.  Y. 

MlsD.  412.  47  N.  Y.  Supp.  1065.  Supp.  642;  Raegener  v.  Mediens,  32  Miso.  591.  66  N.  Y. 

Contract  to  care  for  decedent.— Oa  Nua  ▼.  Palmar,  Supp.  460;  Raegener  v.  Tynberg.  32  Misc.  658.  66  N.  Y. 

902  N.  Y.  483.                                                         f    .:  Supp.  460;  Wood  v.  Supervisors  of  Monroe.  50  Hun  1.  2 


Claim  of  nMotMOr^— Adams  v.  Fert  Fbin  Bank.  36  N.  Y.  Supp.  369;  Agan  v.  File.  84  Hun  607.  82  N.  Y, 
N.  Y.  255;  Myaatt  v.  Wilooz,  45  N.  Y.  306;  Bathgate  v.  Supp.  1066;  Pierson  v.  Supervisors  of  Wayne,  87  Hun  605. 
Hsakin,  50  N.  ¥«  6»|  Oasttog-y.fltaddSsd,  28  Him  99;     34  N.  Y.  Supp.  568. 


Weib  ▼.  Town  of  Salina,  71  Hun  559,  25  N.  Y.  Supp.  134. 


a  12-15  CIVIL  PRACTICE  ACT  art.  2 

§  12.  Limitatioa  in  case  of  death  without  the  state. 

If  a  person  against  whom  a  cause  of  action  exists  dies  without  the  state,  the  time  which 
elApses  between  his  death  and  the  expiration  of  eighteen  months  after  the  issuing,  within  the 
state,  of  letters  testamentary  or  letters  of  administraljon,  is  not  a  part  of  the  time  limited  for 
the  commencement  of  an  action  therefor  against  his  executor  or  adnuniBtiator. 

DBrtTBOvp.— Coda  dr.  praes..  f  391.  u  am.  by  K  IS7T,  AMilcalfM.-^)adce  r.  Bidbtook,  107  ICh.  3S7. 
eb.  4ie.  wlUiout  shaoBC.  1T6  N.  Y.  Sivp.  002. 

§  13.  Limitation  in  action  arising  outside  of  the  state. 

Where  a  cause  of  action  aiisea  outade  of  tlus  state,  an  action  cannot  be  brou^t  in  a  court 
of  this  state  to  enforce  such  cause  of  action  after  the  expiration  of  the  time  limited  by  the  laws 
of  a  state  or  country  where  the  cause  of  action  arose,  for  bringing  an  action  upon  such  cause  of 
action,  except  where  the  cause  of  action  originally  accrued  in  favor  of  a  resident  of  this  state. 

BtrtnOM^-Coda  or.    prcM.,  |380«.  u  xlded  br  Uillv,  ISt  Asp.  Div.  SM.  ITS  N.  Y.  Bupp.  639:  DodoT. 

L.  IMS.  di.  IM,  with  kM  uataOM  omittad  u  Umiianiv.  HDOnnak.  lOfTiLae.  2S7. 170  N.  Y.  Smkl  003. 

CmWaHi— Hfr.— Moti  v.  ixA.  SM  N.  Y.  347.  AcMmi  OB  Mtor-RDlinaa  t.  Heaced.  41  Min.  Ul,  SB- 

0*aalraetlMI^-0k^4Mk«  Co^Od.  t.  Mai«u.  lOZ  N.  Y.  Son).  SO:  Dakynila  v.  Sehnrte,  177  App.  Dlv. 

App.  DJT.  Ifi,  92  N.  Y.  Sopp.  1003.  eCO,  104  nT  Y.  Smv.  400. 

iffHeaUaitk— fihipmu  t.  Tiwlina,  208  N.  Y.  404;  Bbct.— IhAoc  v.  Baudo,  I4S  j^.  Dit.  200.  ISO 

Jaobui  T.  Colnurzl?  N.  Y.  286:  bMtbtri  T.  Baiiiiw,  K.  Y.  Supp.  27. 

146  App.  Div.&e.  130N.  Y.  Bi]Dp.27;BhiniiuT.TnHl-  Bnriw  af  ■nofi— Whitinc  v.  Milki.  UB  Ani.  Di*. 

wbU.  1M  App.  Div.  S7.  133  N.  Y.  Supp.  AToTbeBlMrc  T.  825,  ITSn.  Y,  Sapp.  MB. 
Runicr,  70^H.  498.  SQ2, 137  N.  Y.  Bwp.  411 :  Whitai«  v. 

§  14.  Limitation  in  action  by  principal  for  misconduct  of  deputy  or  agent. 

Where  an  injury  results  from  Uie  act  or  omisrion  of  a  deputy  or  agent,  the  time  within  which 
an  action  to  recover  damages  by  reason  thereof  must  be  commenced  by  tiie  i»incipal  against 
the  deputy  or  agent  must  be  computed  from  the  time  when  a  judgment  against  the  principal 
for  the  act  or  omission  ia  first  recovered  by  the  aggrieved  person;  and  a  subsequent  reversal  or 
setting  aside  of  the  judgment  does  not  extend  the  time. 

■attnOaii.— Code  <ir.  priH.,  1 407.  irithout  sha^a. 

i  16.  Commracement  of  action  where  demand  necessary. 

Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a  person  to  maint^  an  action, 
the  time  within  which  the  action  must  be  commenced  must  be  computed  from  the  time  when 
the  ri^t  to  make  the  demand  is  complete  except  in  one  of  the  following  cases : 

1 .  Where  the  right  grows  out  of  the  receipt  of  detrition  of  money  or  property  by  an  agent, 
trustee,  attorney,  or  other  person  acting  in  a  fiduciary  capacity,  the  time  must  be  computed 
from  the  time  when  the  person  having  the  rif^t  to  nuJte  the  demand  has  actual  icnowledge  of 
the  facts  upon  which  that  right  depends. 

2.  Where  there  was  a  deposit  of  money  not  to  be  repaid  at  a  fixed  time  but  only  upon  a  spe- 
cial demand,  or  deliveiy  of  personal  property  not  to  be  returned  specifically  or  in  kind  at  a- 
fixed  time  or  upon  a  fixed  contingency,  the  time  must  be  computed  from  the  deuM&d. 

pioc..  I  410.  wlthoM  dia>«L  MtatT  rccalnd  ■■4cr  »mnr  af  atMnMr— Yat« 

m  V.  MaiDt,  etc,  W  N.  Y.  S84,  t.  Wiiw.  «  An.  Diir.  IBfl,  »  N.  Y.  Sun.  78. 

r.  Uajn,  eta.,  oINevYorfc,  104  N.  Y.  18Sj  naitMB.--Wlli  t.  Hilb.  US  N.  Y.  M;  MUdlMaD  v. 

"S  App.  DiT.  ISl,  180,  13!  N.  Y.  Sopp.  Tnndily,  13S  N.  Y.  UOTtWibub  t.  naHcU.  74  App. 

Mayor,  tie.,  28  Hun  K4:  Hwhan  *.  Dn. T, 70 N.  Y, Sivp. SM; Ooina T.  Manr, 47Bun.  sS. 

■a  MX.  "ruwluv  Mtaelfr.*— Qtowr  t.  Natiiuial  Baidi  •( 

.— WiUiMii*  T.  Tarlor,  120  Oomatne.  IM  Jm.  Ur.  M7,  HI  N.  Y.  Bap^  ««> 

-     ,_ii.7App.DiT.4(H.39N.r.  OilobtW  Tnnwriatiaii  Co.  v.  WortUoctoa  ftSI.  IBS 

BtW-  IQM;  Oaka  V.  Taybr,  M  ^ip.  Dt*.  177.  SI  N.  Y.  App.  IH«.  25a  IS4  N.  Y.  Supp.  81 ;  BMmour  t.  Mashaaici 

Snpp.  TM;  BatUiam  t.  Bacua.  S  Mias.  00^  78  N.  Y.  *  llatala  Natunl  Bank,  IMTMiao.  US,  17T  N.  Y.  Bopp. 

Sopp.  70.  affd^  SO  App.  Di>.  030,  SO  N.  Y.  Bupp.  1130;  493.                                                                                  ^^ 

PsplB  n  nl.  Beat  TrTnatoo,  UHdb  ISO,  190,  IS  N.  Y.  "Aetwl  h»>wfcige  •(  (M*."— IQm  t.  Madidkr, 

aufv  488:  Botaidu  v.  Youns.  04  Hun  SS6,  19  N.  Y.  109  N.  Y.  IIB;  McM»  r.  Mima.  0  AtrnTOv.  71,  38  N.  Y. 

Ban.  SS5.  Bnpp.  STS:  Coonall  t.  CtaoMSt.  10  App.  Dl*.  440,  43  K. 

HtaB   ■wWBt   MMMMnr— Lodai  V.   HmOM.   71  Y.  Biwp.  3*5:  MaMa  of  Walla,  4B  Azn.  Dir.  29«,  00^ 

Y.  ISO.  157:  Waod  r.  N.  Y.  Subp.  488;  Biomob*.  HaMon.  a^tia  04;  naA* 

UiaT.  141  N.  Y,  409;  v.  HoarCautmr  Abb.,  «B  Him  Wt;  BaU  r.  BolMrM,  OS 

•.38N.  Y.Smip.BB;  Hun  473,  18  N.  Y.  Simp.  480;  Bnm  t.  Bitiira.  88  HaH 

.  321.  89  N.  y:  Sunt.  UO,  31  K.  Y.  »«>.•«.  afld.,  143  N.  Y.  3Mt 

hUta.  34a  50  Bt.  Bm,  Ci—IiblIIhi  baaMge  af  kcta,— Modd  BuUdtaw 

.  amd^A  M  Sim«a;  *  Loan  Aaaodation  v.  RMffCfc  114  Mtoc  H7. 

'  10,88  Bt.Rn.     App.  Div.  Sift  S7  H.  Y.  Swi.  873. 

■.  UppK  12    ^Pjfitlt  ar  BsaBBT  Batto  be  a«paU  at  a  ka« 

«Ma.*— Pma  «,  OaidiBar,  39  K.  Y.  I4S|  BaiMnI  t. 
■"    •  T»     Adama.  mil.  Y.  SM:  OnUnai  v.  " 


art.  2  LIMITATIONS  OF  TIME  f  §  lft-19 

<Sty  Bank,  98  N.  Y.  487;  Fry  V.  Clow,  ao  Hun  674.  3  N.  Y.         Tta  «»le».— Reid  v.  Suporvwom  of  Albany  County. 
Supp.  593:  Baiid  ▼.  Walker.  12  Barb.  298;  Northrop  v.     128  N.  Y.  364. 

Smith,  54  N.  Y.  Super.  562.  8  St.  Rep.  161.  Note  payable  upon  demand.— Sewell  v.  Swift,  151 

App.  Div.  584,  136  N.  Y.  Supp.  371. 

§  16.  When  action  deemed  to  be  commenced. 

An  action  is  commenced  against  a  defendant,  witlun  the  meaning  oi  any  provision  of  this 
act  which  limits  the  time  for  commencing  an  action,  when  the  summons  is  served  on  him  or  on 
a  co-defendant  who  is  a  joint  contractor  or  otherwise  united  in  interest  with  him. 

BtfffattoB.--Code  civ.  pipe..  |  398,  without  ehaate.     15  App.  Div.  102.  44  N.  Y.  Supp.  271;  Merritt  ▼.  Scott.  8 


mm  am.  by  L.  1877.  ob.  416;  originally  revised  from  code  of  Hun  . 

pxoo..  I  90.  fint  eentenee.  Serflee  «pim  all  defendaate. — SCartin  ▼.  De  Coppet, 

Aarflcatlaa.— Croker  v.  Wtlliaiaa.  206  N.  Y.  480;  64  Misc.  385.  391.  118  N.  Y.  Supp.  523. 
Good  V.  Brown.  181  App.  Div.  808. 168  N.  Y.  Supp.  1028.        AnMBdmeB*  af  eannlaint.— Qroff  ▼.  Great  Atlantio, 

WIWB  daeawd  fiiMniraniri      rmiitli  v.  MeFall,  31  etc..  Tea  Co.,  161  App.  Div.  859.  147  N.  Y.  Supp.  182. 
Anp.  DtT.  578,  62  N.  Y.  Simp.  221.  Anesdnent  of  aaswcr.-- Seaman  v.  Ctazk,  60  App. 

flmlit  npan  aa  deJmnaat.— Moore  ▼.  MoLauthtiii.  Dir.  416.  60  N.  Y.  Supp.  1002. 
11  App.  Div.  477. 42  N.  Y.  Supp.  256;  Howell  v.  Dimook,        aaettan  died.-— Reimer  ▼.  Naughton.  191  App.  Div. 

711.  182  N.  Y.  Supp.  70. 

§  17.  Attempt  to  commence  action  in  court  of  record. 

An  attempt  to  commence  an  action  in  a  court  of  record  is  equivalent  to  the  commencement 
thereof  against  each  defendant,  within  the  meaning  of  each  provision  of  this  act  which  limits 
the  time  for  commencing  an  action,  when  the  summons  is  delivered,  with  the  intent  that  it 
shall  be  actually  served,  to  the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a  coroner  of  the 
county,  in  which  that  def^adant,  or  one  of  two  or  more  co-defendants  who  are  joint  contract- 
ors or  otherwise  united  in  interest  with  him,  resides  or  last  resided;  or,  if  the  defendant  is  a 
corporation,  to  a  like  officer  of  the  county  in  whi<^  it  is  established  by  law  or  wherdn  its  gen- 
eral business  is  or  was  last  transacted  or  wherein  it  keeps  or  last  kept  an  office  for  the  trans- 
action of  business.  But  in  order  to  entitle  a  plaintiff  to  the  benefit  of  this  section,  the  delivery 
of  the  summons  to  an  officer  must  be  followed  within  sixty  days  after  the  expiration  of  the 
time  limited  for  the  actual  commencement  of  the  action  by  personal  service  of  the  sum- 
mons or  by  service  thereof  without  the  state,  upon  the  defendant  sought  to  be  charged,  or 
by  the  first  publication  of  the  summons,  as  against  that  defendant,  pursuant  to  an  order 
for  service  upon  him  in  that  manner  or  by  substituted  service  of  the  summons  on  such  de- 
fendant within  the  state  pursuant  to  an  order. 

]>erlf»tfaB.--Coda  etv.  proe..  I  399.  broadened  to  184  App.  Div.  355.  170  N.  Y.  Supp.  491.  affd..  224  N.  Y . 

t  aerHoe  without  the  ttate  under  an  order  for  publi-  559;  Oee  v.  Torrev.  77  Hun  23.  28  N.  Y.  Supp.  289. 

aiMi  aufaatitiited  Mnrioa  within  the  state;  oricmally  Sarflea  by  foalkallaii.— Whiton  v.  MomiBs  Journal 

from  code  of  proc.,  {  99.  second  paraaruph.  Assn..  23  Misc.  299, 50  N.  Y.  Supp.  899;  Eriokson  ▼.  Maoy, 

and  Mci.--C]an  v.  LoSazd.    122  112  Miao.  660.  183  N.  Y.  Supp.  689. 


N.  Y.  263,  266;  Riley  v.  Riley.  141  N.  Y.  409iFinan  v.  Attanupt  to  serf  a.  what  oonstitutM.«-Glare  v.  Look- 

O'Dowd,  6  App.  Div.  266, 40  N.  Y.  Supp.  969;  Wetyan  v.  aid,  122N.  Y.  263.  ifig.  21  Abb.  N.  a  173.  13  Civ.  Proe. 

Kak.  00  Am-  Div.  49.  47,  85  N.  Y.  Supp.  502;  Skinner  v.  Rep.  278;  Riley  v.  RUey.  141  N.  Y.  409.  revg.  64  Hun  496, 

Schwab,  188  App.  Div.  467, 177  N.  Y.  i«vp.  143.  19  N.  Y.  Supp.  522;  CoanoUy  v.  J^rapia,  176  N.  Y.  403; 

Aipiw<ttaii.  — Hasailton  v.  E^l  Ins.  Co.,  156  N.  Y.  Little  John  v.Lsffingwell.  84  App.  ^v.  185, 64  N.  Y.  Supp. 

3S7.  x«vs.QBinnv.  fia9rallBS.Co..81Hun207,30N.Y.  536;  Riker  v.  Curtis,  10  Misc.  125,  30  N.  Y.  Supp.  940; 

Sopp.  714;  Gouah  v.  McFaU.  31  App.  Div.  578.  52  N.  Y.  I^od^ker  v.  Piopeity  Security  Co.,  79*Misc.  157. 140  N.  Y. 

Supp.  221:  Jacobs  v.  Del  Genoveee.  179  Aro.  Div.  163.  Supp.  745;  Burgett  v.  Strickland.  32  Hun  264. 
166  N.  Y.  Supp.  88;  Matter  of  Selwyn  Realty  CoiporatioB. 

§  18.  Attenqit  to  commence  action  in  court  not  of  record. 

The  last  section  excluding  the  provision  requiring  a  publication  or  service  of  the  sum- 
mons within  sixty  days  applies  to  an  attempt  to  commence  an  action  ia  a  court  not  of  rec- 
ord, where  the  summons  is  delivered  to  an  officer  authorized  to  serve  the  same,  within  the 
city  or  town,  wherein  the  person  resides  or  the  corporation  is  located,  as  specified  in  that 
section;  provided  that  actual  service  thereof  is  made  with  due  diligence. 

l>afl?a<lan.-^Code  civ.  proe..  |400.  without  chance.  40  N.  Y.  Supp.  069;  Davison  v.  Budlong,  40  Hun  245. 

HallfWjtaalllav.— Flnanv.O'Doird,6AppTDrv.268.     247. 

§  19.  Bfleet  ct  delendiat't  absence  from  state  or  residence  wnAet  false  name . 

If,  when  the  cause  of  lustion  accrues  against  a  person,  he  is  without  the  state,  the  action 
may  be  commenced,  within  the  limited  ^erefor,  after  his  return  into  the  state.  If,  after  a 
cause  of  action  has  accrued  again^  a  person,  he  departs  from  the  state  and  remains  con- 
tinuoasfy  abamt  therefrom  for  the  space  of  one  year  or  more,  or  if,  without  the  knowledge 
of  the  person  entitled  to  maintain  the  action,  he  resides  within  the  state  underafalse  name, 
the  time  of  his  absence  or  of  such  residence  within  the  st^t^  under  such  false  niuae  is  not  a 
part  of  ^e  time  limited  for  the  commencement  of  the  action.  But  this  section  does  not 
ap|dy  whfle  a  deiifiiation  made  in  pursuane^  of  law  of  a  reddent  of  the  state  on  whom  a 
smmnoos  inajr  be  served  for  ai^hcr  pelroon  or  corporation  remams  in  force. 

t 
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Dorlfmtloii.— Code  dv.  proc,  1 401,  as.ain.  by  L.  1877.  Acttou  for  dmrer.— Wetaren  ▼.  Fiok,  178  N.  Y.  228, 

oh.  416;  L.  1888,  oh.  498;  L.  1896.  ch.  666.  without  chftxi«e  sffs.  90  App.  Dir.  43.  85  N.  Y.  Supp.  502. 

of  fubstanoe;  origixudly  revised  from  code  of  proo..  |  lOa  FNeence  of  oo-debtor. — ^Hixeon  ▼.   Rodbounu  67 

Last  sentence  wee  new.  App.  Div.  424.  73  N.  Y.  Supp.  779. 

Eefcieiioe. — Aotion  asainst  non-reeident  upon  demand  Amendmeiit  of  tSMf  avoids  effect  of. — ^Bncel  v. 

barred  by  law  of  his  zeeidenoe.  C.  P.  A..  |  55.  Fischer.  102  N.  Y.  400. 

In  genomL— Dodge  v.    Holbrook.    107   Misc.   2S7.  AbMDCe  tfom  steiB^— Hart  y.  Kip.  148  N.  Y.  906; 

176  N.  Y.  Supp.  562.  Connecticut  Trust  Co.  v.  Wead.  172  N.  Y.  497.  mod.  58 

Conitnicd  with  code  dv.  ptoc.,  |  SM.--Smith  v.  App.  Div.  493.  69  N.  Y.  Sump.  518;  Comey  v.  United 

Western  Pacific  Railway  Co..  154  App.  Div.  130.  139  Surety  Co..  217  N.  Y.  268;  Ccwtello  ▼.  Downer.  19  App. 

N.  Y.  Supp.  129.  Div.  434,  46  N.  Y.  Supp.  718;  Lawrenee  v.  Hosue.  105 

Appttcatton.— Bogert  v.  Vezmilyea,   10  N.  Y.  447;  App.  Div.  247.  93  N.  Y.  Supp.  998;  Hebner  v.  Minoi,  76 

Denny  v.  Smith.  18  N.  Y.  567:  Hayden  v.  Pierce.  144  Hun  309,  27  N.  Y.  Supp.  79. 

N.  Y.  512;  Connolly  v.  Hyams.  176  N.  Y.  403. 407;  Acker-  BAtorii  to  stKte.'-Cole  v.  Jesnq>.  10  N.  Y.  06;  Pafaner 

man  v.  Ackerman.  200  N.  Y.  72.  affg.  123  App.  Div.  750.  v.  Bennett.  83  Hun  220.  81  N.  Y.  Supp.  567:  Fowler  r. 

108  N.  Y.  Supp.  534;  Comey  t.  United  Surety  Co..  217  Hunt.  10  Johns.  464;  Ford  v.  Babeoek.  2  Saadf.  518. 

N.  Y.  268;  Brmkman  v.  Cram.  175  App.  Div.  372.  161  Mortiaie  fioncloaara^— Simooson  v.  Nafis.  36  App. 

N.  Y.  Supp.  965. affd.. 225  N.  Y. 20;  WhHug  v.  MiUer,  188  Div.  478756  N.  Y.  Supp.  449. 

App.  Div.  825.  176  N.  Y.  Supp.  639;  Jacobs  v.  Del  Geno-  Clatllit  ifjocted  by 


vese.  179  App.  Div.  163.  166  N.  Y.  Supp.  88;  Riker  v.  Titus  v.  Poole.  145  N.  Y.  424;  Matter  of  Rasch.  26  Misc. 

Curtis,  17  Muc.  134.  39  N.  Y.  Supp.  340,  Fowler  v.  Wood,  460,  55  N.  Y.  Supp.  434;  Hnrden  ▼.  Pieras,  71  Han  693, 

78  Hun  804.  28  N.  Y.  Supp.  976;  Plummer  v.  Lowenthal,  25  N.  Y.  Supp.  55.  alfd.,  144K.  Y.  512. 
165  N.  Y.  Supp.  220. 

§  20.  Effect  of  death  of  claimant  before  expiration  of  limitaticHi. 

If  a  person  entitled  to  maintain  an  action  dies  before  the  expiration  of  the  time  limited  for 
the  commencement  thereof,  and  the  cause  of  action  survives,  an  action  may  be  commenced  by 
his  representative  after  the  expiration  of  that  time  and  within  one  year  after  his  death. 


§  21.  Effect  of  death  of  person  liable. 

The  term  of  dghteen  months  after  the  death  within  this  state  of  a  person  agjunst  whom  a 
cause  of  action  exists,  or  of  a  person  who  shall  have  died  within  sixty  days  after  an  attempt 
shall  have  been  made  to  commence  an  action  against  him  pursuant  to  the  provisions  of  this 
article,  is  not  a  part  of  the  time  limited  for  the  commencement  of  an  action  against  his 
executor  or  administrator.  If  letters  testamentary  or  letters  of  administration  upon  his 
estate  are  not  issued  within  this  state  at  least  six  months  befbre  the  expiration  of  the  time 
to  bring  the  action,  as  extended  by  the  foregoing  provision  of  this  section,  the  term  of  one 
year  after  such  letters  are  issued  is  not  a  part  of  the  time  limited  for  the  commencement  of 
such  an  action. 

]>erlvatlOii.— Code  civ.  proc..  S  403.  first  two  sentences,  N.  Y.  409;  Adams  v.  Fassett,  149  N.  Y.  61;  Blanchard  ▼. 

as  am.  by  L.  1879,  ch.  542.  L.  1891.  ch.  70.  L.  1896,  ch.  897.  Blanchard.  201  N.  Y.  134.  affg.  138  App.  Div.  987.  118 

without  change  of  substance;  originaUy  a  substitute  for  N.  Y.  Supp.  1095;'WooIle7  v.  StewHrt,  222  N.  Y.  347; 

code  of  proc..  1 102,  second    sentence.     Entire    section  Matter  of  Howard,  11  Misc.  224, 229, 32  N.  Y.  Supp.  1098; 

superseded  by  amendment  of  1879.    See  R.  S.,  pt.  3,  ch.  8,  Hopper  v.  Brown.  34  Misc.  661.  70  N.  Y.  SkipiK  502; 

tit.  3,  i  8.  Dodge  v.  Holbroolc.  107  Misc.  257.  176  N.  Y,  Supp.  562; 

Constmctloit  with  code  ttf,  pMe.,  |S7f.— Matter    Chapman  v.  Fonda,  24  Hun  130.  ,, 

of  Hoes,  183  App.  Div.  38, 170  N.  Y.  Supp.  543.  Comptttatton  Of  dme.— Hall  v.  Batnes,  MO  N.  Y. 

AppUcatton.— Sanfoid  v.  Sanford.  62  N.  Y.  563;  409;  Church  v.  Olendorf.  49  Hun  499.  3  N.  Y.  ^ppi  557. 
Matter  of  Kendrick.  107  N.  Y.  104;  Riley  v.  Riley.  141 

§  22.  Effect  of  pending  action  involving  decedent's  estate. 

The  time  during  which  an  action  is  pending  in  a  court  of  record  between  a  pexsao^oT  persons 
and  an  executor  or  administrator,  wherein  the  person  or  persons  claim  to  recover  frwn  the 
executor  or  administrator  any  money  or  other  property  claimed  by  said  executor  or  adminis- 
trator to  belong  to  the  estate  of  the  decedent  or  embraced  in  the  inventory  of  the  assets  of 
said  decedent's  estate,  is  not  a  part  of  the  time  limited  for  the  commencement  of  an  action 
against  an  executor  or  administrator,  for  a  claim  against  the  estate  of  the  decedent  until 
the  final  detennination  of  the  action  brought  to  recover  said  or  other  property  claimed  by 
said  executor  or  administrator  to  belong  to  said  decedent's  estate : 

1.  Where  the  claim  against  the  estate  of  the  decedent  is  liquidated  by  the  recovery  of  a 
judgment  thereon  i^ainst  an  executor  or  adminisirator  in.  an  action  in  a  court  of  reco]:d  after 
trial  on  the  merits  or  by  judicial  settlement  in  surrogate's  court. 

2.  Where  a  legatee  brings  an  action  or  institutes  a  proceediog  against  an  executor  or  admin- 
istrator with  the  will  annexed  to  enforce  the  payment  of  a  legacy. 

DerlT&tlon.— Code  dv.  proc,  I  403..  laet  part,  aa  am  of  proc..  1 102.  aeoond  sentence.  .  Sntire  eection  8upe>> 
by  L.  1879.  eh.  542.  L.  1891.  ch.  70.  L.  1896.  ch.  697.  with-  eeded  by  amendment  of  1879.  See  R.  S..  pt.  S,  oh.  8» 
out  ehanse  of  subetaniie.    OriginaUy  a  aubetitufte  for  code     tit.  3,  (  8. 

§  23.  Effect  of  revefsal  of  judgment  or  termination  of  actiod. 

If  an  action  is  commenced  within  the  time  limited  therefor,  and  a  judgment  there  in  isre- 
versed  on  appeal  without  awarding  a  new  trial,  ox  the  action  is  terminated  }fi  any  other  naan- 
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ner  than  by  a  voluntary  disoontinuanGey  a  dismissal  of  the  complaint  for  neglect  to  prosecute 
ihe  action,  or  a  final  judgment  upon  the  merits,  the  plaintiff,  or,  if  he  dies  and  the  cause  of  ac- 
tion survives,  his  representative,  may  commence  a  new  action  for  the  same  cause  after  the 
eizpiration  of  the  time  so  limited  and  within  one  year  after  such  a  reversal  or  tennination. 

]>efflv»ttOB4--Code  dv.  proc.  |  406,  wHhouft  ohaoco;  IdS  App.  Div.  60. 148  N.  Y.  Supp.  600;  Matter  of  Sehryn 

pn«inAlly  leviMd  from  oode  of  pioo.,  |  104,  amended  by  Realty  Corporation.  184  App.  Div.  356,  362,  170  N.  Y. 

iowrtms  the  worda  "  without  awarding  a  new  trial."  8upp.  401.  affd..  224  N.  Y.  660;  Deyo  v.  Hudaon.  191 

Cl»liatnMtloB.-~8weetinc  v.  SUten  Island  A  Midland  App.  Div.  666,  181  N.  Y.  Supp.  846:  Schwertfeger  ▼. 

R.  Co.,  176  App.  Div.  494. 162  N.  Y.  Supp.  961.  Scandinavian  American  Line.  186  App.  Div.  80,  174N.  Y. 

When  ^^comiiMneed.**— <3ainefl  v.  CStar  of  New  Yoik,  Supp.  147;  CU£Fozd  v.  Duffy,  66  Miao.  667.  107  N.  Y. 


AppllcatlOB.— HUl  V.  Superviaocs,  110  N.  Y.  844,  60  Hun  323,  3  N.  Y.  Supp.  840. 

■ffc.  63  Hun  104. 6  N.  Y.  Supp.  116;  Hayden  v.  Pleroe,  144  Forpose.— Bellinger  v.  German  Ins.  Co..  61  Miao.  463, 

N.  Y.  612.  affg.  71  Hun  603.  26  N.  Y.  Supp.  66:  Titus  v.  100  N.  Y.  Supp.  424. 

BoolsL  146  N.  Y.  414,  affg.  60  Hub  1,  UN.  Y.  Supp.  <«DIS€ontlniiaii€e.*'— Bannister  v.  Michigan  Mutual 

078;  HamUton  v.  Royal  Ins.  Co.,  156  N.  Y.  327.  revg.  81  life  Ins.  Co..  Ill  App.  Div.  766,  07  N.  Y.  Supp.  848: 

Hun  211,  30  N.  Y.  Supp  714:  ConnoUy  v.  Hyama,  176  O'NeU  v.  Franklin  j5e  Ins.  Co.,  160  App.  Div.  313.  146 

N.  Y.  408;  Wetyen  v.  Ffok.  m  N.  Y.  m  284;  Matter  of  N.  Y.  Supp.  482. 

Schleaingor,  36  App.  Div.  77. 65  N.  Y.  Supp.  614;  Solomon  *'8»ilie  eMlie."-~Bellinger  v.  German  Ins.  Co.,  61 


ez  leL  Nolan  v. 
Supp.  683. 

§  24.  Effect  of  stay  of  commencement  of  action. 

Where  the  commencement  of  an  action  has  been  stayed  by  injunction  or  other  order  of  a 
court  or  judge  or  by  statutory  prohibition,  the  time  of  the  continuance  of  the  stay  is  not  a  part 
of  the  time  limited  for  the  commencement  of  the  action. 

SeiliAllMi.— Oxie  dv.  proo.,  f  406.  without  change;  eto.,  47  Hun  630;  Mortimer  v.  Chambers.  63  Hun  886, 

ocuinally  revised  from  oode  of  proo.,  |  105.  842.  17  N.  Y.  Supp,  724;  Hall  v.  Brennan,  64  Hun  804 

^IwiaML— Van  Wagonen  v.  Terpenning.  122  N.  Y.  10  N.  Y.  Supp.  62%  affd..  140  N.  Y.  400:  Best  v.  Davis 

^^^  ._.  ^  Sewing  Mach.  Co.,  66  Hun  72,  74. 10  N.  Y.  Supp.  371.. 

'*Stetator7  DfohflUtloii.'*— Diokinson  v.  Mayor,  etc..        Sttpnlatloii.— snider  v.  Ballou.  63  Hun  118,  122,  17 

012  N.  Y.  584;  Mead  v.  Jenkins,  06  N.  Y.  31;  Brahm  v.  N.  Y.  Supp.  625. 

Mayor,  eto..  104  N.  Y.  101:  Adams  v.  Fasaett,  140  N.  Y.        Bankniptey*— Von  Saohs  v.  Erets,  72  N.  Y.  548; 

61,  affg.  73  Hun  430.  26  N.  Y.  Supp.  447;  Matter  of  Rosenthal  v.  Plumb,  25  Hun  836. 
Sirikar,  23  Hun  647,  aTd..  86  N.  Y.  m-.  Clows  v.  Mayor. 

§  26.  Effect  of  stay  or  revocation  of  arbitration. 

Where  the  persons  who  might  be  adverse  parties  in  an  action  have  entered  into  a  written 
agreement  to  submit  to  arbitration  or  to  refer  the  cause  of  action  or  a  controversy  in  which  it 
might  be  available,  or  have  entered  into  a  written  submission  thereof  to  arbitrators,  and,  be- 
fore an  award  or  other  determination  thereupon,the  agreement  or  sabmission  is  revoked,  so 
as  to  render  it  ineffectual,  by  the  death  of  either  party  thereto  or  by  the  act  of  the  person 
against  whom  the  action  might  have  been  brought,  or  the  execution  thereof,  or  the  remedy 
upon  an  award  or  other  detennination  thereunder,  is  stayed  by  injunction  or  other  order 
procured  by  him  from  a  competent  court  or  judge,  the  time  which  has  elapsed  between  the 
entering  into  the  written  sulnnission  or  agreement  and  the  revocation  thereof  or  the  e3cpii^ 
ation  of  the  stay  is  not  a  part  of  the  time,  limited  for  the  commencement  of  the  action. 

dv.  proo..  f  i411,  without  ohang6. 


§  26.  Effect  of  discontinuance  of  action  en  defense  or  counterclaim. 

Where  a  defendant  in  an  action  has  interposed  an  answer,  in  support  of  which  he  would  be 
entitled  to  rely,  at  the  trial,  upon  ^  defense  or  counterclaim  then  ejcisting  in  his  favor,  the  rem- 
edy upon  which  at  the  time  of  the  commencement  of  the  action,  was  not  barred  by  the  provi* 
fflons  of  this  article,  and  the  complaint  is  dismissed,  or  the  action  lA  discontinued  or  abates  in 
consequence  of  the  plaintiff's  death,  the  time  which  intervened  between  the  commencement 
and  the  termination  of  the  action  is  not  a  part  jcrf.  the  tame  United  for  the  commencement  of  an 
action  by  the  defendant  to  recover  for  the  cause  of  action  so  interposed  as  a  defense,  or  to  in- 
terpose the  same  d^ense  in  another  aption  brought  by  the  same  pUintiff  or  a  person  deriving 
title  from  or  under  him, 

DuliAtfooL— Code  dv.  proo..  1 412,  without  change.  Burden  off  jiroof. — ^Beattya  v.  Straiton,  142  App.  DiT» 

iMpttnttM.— Albany  BxBM  h  Iron  Co.  v.  Hoffman.  369,  375,  126  N.  Y.  Supp.  848. 

aO  App.  Div.  76,  51  NTT.  SUpp.  779;  In  re  Sehleeinger'e  ( 

Srtate,  36  App.  Div.  77.  65  N.  Y.  Supp.  514.  \ 

§  27.  Effect  of  war  on  right  of  alien. 

Where  a  person  is  disabled  to  sue  in  the  courts  of  the  state,  by  reason  of  either  party  being 
m  alien  subject  or  citizen  of  a  country  at  war  with  the  United  States,  the  time  of  the  con- 

u 
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tinuance  of  the  disability  is  not  a  part  of  the  time  linuted  for  the  commenoement  of  the 
aotion. 

K_a — •• —      .-x^j.  ^, >  M^   _j.i — .  J. ocltia*tty  wtoed  (nm  ood>  of  pcoc.,  t  lOB.    Sh  R.  B., 

pt.  3.  ch.  4,  lit.  2, 1 33. 

t  accrues. 

f  unless  it  eidsted  when  hiB  right  of  action  or  of 


tion  until  all  removed. 

lea  l^e  rig^t  of  action  or  of  entry  accrues,  the 
d. 

cnifliBAUy  nviflod  from  eode  of  proo.,  1 107. 

s  article. 

aenced  trithiu  the  time  limited  can  be  t&ken  by 
on  to  a  defence  or  count«rclaiin  can  be  taken  by 
xiuired  in  order  to  enaUe  to  plaintiff  to  raise  an 
e  answer.    (Am.  by  L.  1921,  cli.  372,  in  effect 

N.  Y.  491:  MoNkit  v.  McNair,  140  App.  Dir.  236.  ISB 
N.  y.  Supp.  liGoldbsTar.  lAppmiui,  OMiBC.  SS.£fiN.Y. 
8«mD.  IIXB;  Huassr.  Uetd,  27  Sua  ISS;  Buddv.  Walks. 
»1Sim  344:  Wood  v.  Baksr,  eo  Bun,  334,^,  14  N.  Y. 
Sopp.  Sll;  BobMoD  T.  Centiml  R.  S.  Co.  o/  N.  J„  70  Hon 
444.  SS  H.  Y.  eDDp.  104;  Grsen  t.  Hku«,  S  N.  Y.  Snpp, 
600;  Baldwin  ▼T^a^Rin.  li  Abb.  N.  8.  B;  Suk  v.  St. 
John.  36  Bub.  628;  PUmptoa  v.  BiceJow.  3  (3*.  ¥na. 
Bm.  1B>. 

»rwfc«m[lB>leJ.— Butl»rv.jQluMoii.lHN.Y.a04; 
MlnMiiiiinier  r.  Bnnu.  1  Aim.  Kv.  334.  37  N.  Y.  Bain, 
lei:  Butln  V.  Jotuuon.  41  Hun  206.  mlld..  Ill  N.  yTsS!. 

Walrar  of  f  Imtale.— MioHhdmsr  t.  Bmni.  1  App. 
DiT.  324,  37  N.  Y.  Supp.  261;  Dry«r  v,  Bnnrn.  S2  Hiu 
^1,  fi  N.  Y.  Supp.  486;  BM  v.  Hhimt,  IS  Qv.  Pim. 


»T  OP  REAL  raOPERTT 

n  for  or  with  respect  to  real  property,  or  the  is- 
or  title  of  the  people  to  the  same,  uiileaa  either 
rears  before  the  action  ia  commenced;  or 
!um,  have  received  tJie  rents  and  profits  of  the 
the  same  period  of  time. 

MS;  Fsopto  T.  Vu  RnuMlMr,  8  B«b.  180,  md.  on 
otbw jpmiad*.  B  N.  Y.  191:  Pupl*  v.  UvlnvMa.  8  BMb. 
361:  Faopls  t.  Cluk.  10  Bub.  120.  alld..  0  N.  Y.  34»i 
Id  Fromboli  r.  Jaokian.  8  Coir.  S89, 

BIfHbn  •mtr*.— aUunriuar.  InUoutioMt  Con- 
(iMtiuCo..  4t  Au>.  tATrnSTm.  M  N.  T.  S^.  12, 

OMMmeHMk-^DaolBf  r.  HU«r.  38  App.  Dtr.  164. 
no.  U  N.  Y.  a>qM.  70t,iffd..  167N.  Y.  184. 
nth  (f  itata^r  adnne  BoMMrtra.— Eldridn  t. 

-    U3N.  y.  309. 

>■  or  liae.-^amUii  t.  People,  lU  An. 
M.  Y.  Supp.  648.  ~t"  «»v 


■espect  to  real  property  by  a  person  claiming  by 
pie  of  the  state,  unless  it  migjit  have  been  main- 
icle,  if  the  patent  or  grant  had  not  been  issued 

ati^MtUtr  nviasd  Iram  eode  ol  pn»„  I  76. 

ment  of  letters  patent. 

loty,  issued  or  made  by  the  people  of  tlie  state, 

impetent  court  rendered  upon  an  allegation  of  a 
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fraudulent  suggestion  or  concealment,  or  of  a  forfeiture,  or  mistake,  or  ignorance  of  a  material 
fact,  or  wrongful  detaining,  or  defective  title;  an  action  of  ejectment  to  recover  the  premises 
in  question  may  be  commenced  either  by  the  people  or  by  a  subsequent  patentee  or  grantee  of 
the  same  premises,  his  heirs  or  assigns,  within  twenty  years  after  the  determination  is  made, 
but  not  after  that  period. 

Deilv»ttoB. — Code  oiv.  9100.,  |  364,  without  change;  orisinaUy  xeviMd  from  eode  of  proc,  |  77. 

§  34.  General  limitation;  seizin  within  twenty  years. 

An  action  to  recover  real  property  or  the  possesstion  thereof  cannot  be  maintained  by  a 
party  other  than  the  people,  uidess  the  plaintiff,  his  ancestor,  predecessor  or  grantor,  was 
seised  or  possessed  of  the  premises  in  question  within  twenty  years  before  the  conmience- 
ment  of  the  action. 

A  defense  or  counterclaim  founded  upon  the  title  to  real  property,  or  to  rents  or  services  out 
of  the  same,  is  not  effectual  unless  the  person  making  it,  or  under  whose  title  it  is  made,  or  his 
ancestor,  predecessor  or  grantor,  was  seised  or  possessed  of  the  premises  in  question  within 
twenty  years  before  the  committing  of  the  act  with  respect  to  which  it  is  made. 

dv,  proe..  |{  865,  806.  without        FImmMiml    ftdfWM    jttwiliwii    TTiiwee  t.   Mead, 


change;  orisixiaUy  revised  from  code  of  proc.,  U  78,  79.         27  Hon  16 
ff^iMWlon  of  Blfttatlff  wittlii  tif«Dtr  nvn.— 


Blfttatlff  wMhlii  tmtmf  nmn.—  rosntiloii  prMimied  ftom  titta.— Dook  ▼.  TnTis. 

Stephms  v.  Haueer.  80  N.  Y.  804;  N.  Y.  C.  ft  H.  R.  R.  B.  20  N.  Y.  400:  BedeU  ▼.  Shaw.  50  N.  Y.  46;  Brown  v. 

Co.T.BroDnan,12App.DiT.  108.100.42N.Y.Siipp.5a9;  Doherty,  93  App.  Div.  190,  195,  87  N.  Y.  Bupp.  568; 

Haabronck  v.  Buxhane,  42  Htm  876,  380;  Aldrieh  ▼.  Funk,  Carleton  v.  Dai^,  46  Super.  Ct.  493;  Roberta  y.  J8aum< 

48  Hon  367.  381.  1  N.  Y.  Supp.  541;  Doherty  v.  Mataefl,  garten.  51  Super.  Ct.  488. 

11  CLy.  Proc.  392.  399.  FmmmImi  of  liffliinu.^DeeriBCjir.  Rihy,  167  N.  Y. 

nOBlWiiMut  Kir  Ml  own  tttto.— Fletcher  y.  City  of  184,  affc.  38  App.  Dtv.  164,  66  N.  YTBupp.  704. 

New  York.  87  Miao.  109,  149  N.  Y.  Supp.  289:  Hunter  Avilm«toil.-~8heridan  y.  CardweU,  145  App.  IMv. 

▼.  Starin,  26  Hun  394;  Romn  y.  Avery.  63  Barb.  65,  600,  130  N.  Y.  Supp.  638. 
affd^  65  N.  Y.  592;  Riohardaon  y.  Pulver.  63  Baxb.  67; 
DdbOTty  V.  MataeU.  11  ay.  Froe.  892.  899. 

§  35.  Prestimption  of  possession  from  legal  title. 

In  an  action  to  recover  real  property  or  the  possession  thereof,  the  person  who  establishes  a 
legal  title  to  the  premises  is  presmned  to  have  been  possessed  thereof  within  the  time 
required  by  law ;  and  the  occupation  of  the  premises  by  another  person  is  deemed  to  have  been 
imder  and  in  subordination  to  the  I^gal  title  unless  the  premises  have  been  held  and  possessed 
adversely  to  the  legal  title  for  twenty  years  before  the  commencement  of  the  action. 

Dcrlmttoa.— Code  civ.  proc,  |  368.  without  change;  Advene  pMMisloB  Bot  founded  on  wrllton  Initni- 

oriimaQy  rariMd  from  code  of  pioe..  |  81.  mont.— Knolb  v.  Bamhart.  71  N.  Y.  474.  479;  BBae  v. 

oiiiiilMiMiliMi     Peering  y.  BiWy.  38  App.  Div.  164,  Johnmi,  94  N.  Y.  285;  BitfabCnek  a  R.  Co.  v.  CoUina,. 

56  K.  Y.  Supp.  704,  affd.  167  N.  Y.  184,  1^  41  App.  Div.  8,  58  N.  Y.  Sura.  65;  Cutlinc  v.  Buma.  67 

'"     al  tfttiL'*— Auhuehon  v.  New  York,  New  Hayan  App.  Div.  185, 189, 68  N.  Y.Tupp.  269. 

Old  R.  R.  Co.,  137  App.  Div.  834. 122  N.  Y.  Supp.  Here  oecapotton«— N.  Y.  C.  A  H.  R.  B.  R.  Ca  v. 


581:  SU^ilee  v.  Sehnaekenberg,  148  App.  Div.  161.  132  Brennan,  12  App.  Div.  166.  116,  42  N.  Y.  Supp.  528; 

M.  Y.  Supp.  1Q92.  Freund  v.  Oatrander,  66  Hun  326. 328, 21 N.  Y.  Supp.  344. 

■iMdiw  of  Moer.— Sanda  v.  Hugbea,  58  N.  Y.  287;  St.  fftveamptton  of  leet  fnint.— Kelium  v.  Corr.  149 

"Vinoent  Female  Orphan  Aayhun  v.  Troy,  76  N.  Y.  108;  App.  Div.  200,  133  N.  Y.  Supp.  784. 

Oraaa  y.  Wehrood,  90  N.  Y.  688;  Doherty  v.  MataeU.  119  BMreochmetti.— Van  Horn  v.  StuyveMuit,  50  Miac 

N.  Y.  646;  Knenerv.  Lang.  137  N.  1^589;  De  Laneey  v.  432.  100  N.  Y.  Supp.  547. 


««vv— »138N.Y.26.46:Lewiay.N.Y.4HailemR.R.  POtmrton  of  tenuii.— Mfflaad  y.   McMuIKn,  6a 

<£rTfl2  N.  Y.  202,  220;  N.  Y.  C.  ft  H.  R.  R.  R.  Co.  v.  N.  Y.  345;  Culver  v.  Rhodea,  87  N.  Y.  348:  Chuitth  v. 

Braonan,  12  App.  Div.  108,  116.  42  N.  Y.  Supp.  529;  Bohoonmaker.  42  Hun  225;  BH«ing  v.  Smith,  85  Hun  564,. 

Dnke  v.  Dnke,  61  App.  Div.  1.  10.  70  N.  Y.  Supp.  163;  33  N.  Y.  Supp.  123. 

"".  A  O.  R.  R.  Co.,  14  St.  Rep.  131;  Oeenpotlon  tet 


Rome.  W.  A  O.  R.  R.  Co.,  14  St.  Rep.  131;  Oeenpotlon  tet  MtfnrBjrs.— Deering  v.  Riley.  167 

Jaelcaon  y.  Johnaon.  5  Cow.  74;  Jackaon  v.  Brink.  5  Cow.  N.  Y.  184, 192;  Halleran  v.  Bell  Tel.  Co..  64  App.  Div.  41,. 

4S8:  La  Frombois  v.  Jackaon,  8  Cow.  589;  Brandt  v.  71  N.  Y.  Supp.  685,  affd.,  in  N.  Y.  538. 

OsdflB,  1  Jofana.  156;  Smith  v.  Buxtia,  6  Johna.  197;  Hum-  Londa  luider  wstir.— De  Lanoey  v.  Plepfnaa,  13S 

bert  y.  Trinity  Chuioh,  24  Wend.  587.  N.  Y.  26;  De  Lanoey  v.  HawUna,  23  App.  Div.  8,  49 


Undletatfted  pooMiCta  1w  twenty  yean.— HaDetv  N.  Y.  Supp.  469.  affd,,  168  N,  Y.  587. 

▼.  Cohen.  154  N.  Y.  299,  311;  Cutling  v.  Buma,  57  App.  title  mm  atote.— Harriaon  v.  Caawell,  17  App.  Div. 

Diy.  185«  68  N.  Y.  Supp.  269.  262.  45  N.  Y.  Supp.  560. 

nrfana  flicli  evMeiiee  of  HOe.— Arenta  v.  L.  I.  R.  XL  Mdenee  of  odyene  poateaaion*— Sanda  v.  Hughes, 

C<^,  156  N.  Y.  1.  9,  atfg.  89  Hun  126.  34  N.  Y.  Supp.  53  N.  Y.  287;  ConaoUdated  loe  Co.  y.  Ma^ror,  etc..  166 

1085;Arehfbokly.N.Y.T?.AH.R.R.R.Co.i^l57N^Y.  N.                "               -     .     -^^           ^-                       ^- 
574, 


.  Bupp.  794. 

§  36.  Action  after  entry. 

An  entiy  upon  real  property  is  not  suflicient  or  valid  as  a  claim  unless  an  action  is  com- 
menced thereupon  within  one  year  after  the  making  thereof  and  within  twenty  years  after 
the  time  when  the  right  to  make  it  descended  or  accrued. 

dy.  proc,  f  867,  without  change;  eiigiDaUor  reviaed  trota  coda  of  proc.,  |  80. 


§  37.  Adverse  posseesion  under  irrttten  isatmmeiit  or  judgmenl 

Where  the  occupant  or  those  under  whom  he  claims  entered  into  the  possession  of  the  prem- 
ises under  claim  of  litle,  exclusive  of  any  other  right,  founding  the  claim  upon  a  written  in- 


aACTICE  ACT  art.  2 

nises  iu  question,  or  upon  the  decree  or  judgment 
continued  occupation  and  poaeea^Mi  of  the  prein~ 
dgment,  or  of  some  part  thereof,  for  twenty  years, 
ided  are  deemed  to  have  been  held  adversely;  fix- 
ed into  lat«  the  poaaession  of  one  lot  is  not  deemed 

m;     Supp.  7a:  RaUiHOD  t.  PtuUips,  eS  Baib.  liS.  ■«.,  M 

N.  Y.  63*. 
1.         OmnnBllDB    of   part   of   prcmliM.— Archilukl   *. 
IB;     N.  Y.  CT*  H.  B.  R.  R.  Co.,  1  App.  Dir.  351.  J7  N.  Y. 
BD     Supp.  336,  tBd..  1ST  N.  Y.  S74. 

i.  hMMiton  BiiAcr  randeninatloD.-'LiHic  Mwid  R 

IB     Co.  V.  Muliy,  112  N.  Y.  108.  nvi.  149  App.  Div.  eat.  UI 

N.  Y.  Supp.  1130.  Dr«rnilui<  3ehKr  V.  Idnc  IiUnd  R.  R. 
Y.     Co.,  137  App.  Div.  207.  Ill  N.  Y.  Su».  WB. 
V.         PoucmIbb  nndn  toi  dead — Klloa  r.  Bandw,  3 
Icr     Hun  1.  md.  on  othar  crooDdi.  09  N.  Y.  79.    Undgr  Us 
Y.     law.  MiU<r  t.  Wairen,  M  App.  Dir.  1S2.  BT  N.  Y.  Sil^p, 

T.  OtlmannitkMlfM.— BedeUT.  Stuw,  aSN.  Y.  46; 
.6;     Beiuel  v.  Gny.  82  N.  Y.  032;  Cutliiv  v.  Biinu.  57  App. 


n.  Dlv.  ISe,  «S  N.  Y.  8upp.  269:  Miller  t.  Wunin.  9*  App. 
Y.  Div.  102.  S7  N.  Y.  Supp.  1011:  3ch»r  v.  Lone  Idud  H. 
~     R.  Co..  137  App.  Div.  287.  Ill  N.  Y.  Supp.  sffil. 

nU*  kr  MCMM  foimilBa  Bat  bTorad.— Crookw 

Point  AHOcutUin  v.  Oouimnd,  224  N,  Y.  343. 

NaTlssbIa  rifw.— Futlon  L.  H.  A  P.  Co.  t.  HUta  of 
N«w  York,  200  N.  Y.  400,  133.  nffg.  138  App.  DIt.  031. 
123  N.  Y.  Supp.  1117. 

FabUr  hlcfawBT.— Tovn  of  BnK^lwvBn  v.  DyMt 
Bwid-Ltine  Bnck  Co.,  7i  liito.  3ia  135  N.  Y.  Supp.  165. 


ion  under  written  instmment  or  judgment. 

le  posaesaion,  by  a  person  clMming  a  title  founded 
decree,  land  is  deemed  to  have  been  poasessed  and 

■  improved, 
taatial  tnclosnre. 

en  used  for  the  supfdy  oi  fiiel  or  of  fencing  timber, 
he  ordinary  uae  of  the  ooct^iant. 
«n  partly  improved,  the  portion  of  the  tann  or  lot 
I,  accoitUng  to  the  usual  courae  and  custom  of  the 
occupied  lor  the  bbbw  length  of  time  as  the  part 

t*;     Lnlly,  1  Ani.  Dit.  4IL  4IS,  31  S.  Y.  Biipp.  437:  Kooli  t. 

EUwood.  I»  App.  On.  S84.  123  S.  Y.  gupp.  502;  luKmi 
n-     Skvina  Bulk  v.  Le  Oniws,  1S»  An.  Div.  12%  IM  N.  Y. 

SuppTaH:  Brim  V.  TbDiap»a.  aalBuD  607, 60B,  33  N.  Y. 

Supp.  7S5. 
M  ^^iMteBlUt  InrtMnra."— YktM  v.  Vu  IMwaeit.  5» 
38  N.  Y.  538:  Pope  v,  Huumr.  74  N,  Y.  340;  N.  Y.  C.  A  H. 
V.  R.  R.  R.  Co.  T.  Btxnnu,  12  App.  Div.  103,  118,  43  N.  Y. 
Y.  Supp.  52*:  MatM  v.  Houlud.  68  App.  Div.  1S3.  74  H.  T. 
T.     Supp,  334;  Bmwa  t.  DtJHWty.  S3  App.  Div.  190,  106.  ST 

N.  Y.  Supp.  529;  Koch  v.  EUwood.  138  App.  IXt.  584, 138 
in.  N.  Y.  Supp  502;  UiU  t.  Edie,  17  St.  Rep.  355;  Dolittle  v. 
7.     Tice.41B*rb.  ISl :  JuIuod  v.  Behaoaiiil^er.  2  John*,  230; 

Bolton  V,  ScbriavH,  49  Super.  Ct.  168. 

Cnttta  snM.— RuBkpo  Mto.  Co.  v.   Mkpm,  ZIB 

-  *       "        -     -       ■     -  0tt  to  tmot>    '     ' 

iE.80.133N.Y.Supp.fi3S. 

3. Mn*  r»n  wrta  ■.-^mJi 

Div.  857.  174  N.  Y.  8 

lim  of  title  not  written. 

i  occupation  of  premises  imder  a  claim  of  title,  0:1- 
ipon  a  written  instrument  or  a  judgment  or  decree, 
.hers,  are  deemed  to  have  been  held  adversely. 

ce;         Vm  far  mccb  to  pnmlHa.— YlUue  of  Huuherter 

T.  Pom,  97  Mf«.  451,  191  N.  Y.  Bui^Tftl. 
—         nUe  Hud*  Jndsiueat. — Monivt  r.  MoRihy.  307 
B.     N.JT.  340. 

"        "  iS  App.  Div. 


sm,  138  N. 
fodoMd 


fOnled.— Bvnn  v.  Uiht.  116  N.  Y. 
U  App.  DJr.  Ul, 


art.  2  LIMITATIONS  OF  TIME  {{  40-44 

§  40.  Essentials  of  adverse  possession  under  claim  of  title  not  written. 

For  the  purpose  of  constituting  an  adverse  possession  by  a  person  claiming  title  not  founded 
upon  a  written  instrument  or  a  judgment  or  decree,  land  is  deemed  to  have  been  possessed  and 
occupied  in  either  of  the  following  cases,  and  no  oilers: 

1.  Where  it  has  been  protected  by  a  substantial  inclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

HcrlvmtlOB. — Code  civ.  proe..  {  372,  without  change;  Advene  possession  against  stale,  proof. — ^Hamlin  ▼. 

ooBnaMy  revised  fiom  oode  of  proc  1 85.  People,  156  App.  Div.  680, 140  N.  Y.  Supp.  643. 

AppUcatton.— Belotti  t.  Biekbardt,  228  N.  T.  296;  SalMtantlarinelosare.— Knapp  v.  City  of  New  York, 

Green  ▼.  Horn.  165  App.  Div.  743,  151  N.  Y.  Supp.  215;  140  App.  Div.  289.  125  N.  Y.  Supp.  201. 

Buttery  r.  Rome.  W.  db  O.  R.  R.  Co.,  14  St.  Rep.  131.  "Cwthrated  or  tmproTed."— Arnold  v.  New  York, 

BMcmentB.— Colbum  r.  Manih,  08  Hun  208, 22  N.  Y.  Westchester  A  Boston  R.  Co.,  173  App.  Div.  765,  150 

Supp.  99a  N.  Y.  Supp.  258;  Delotti  ▼.  Bickhardt,  101  Miso.  707, 167 

N.  Y.  Supp.  19. 

§  41.  Adverse  possessioii,  how  affected  by  relation  of  landlord  and  tenant 

Where  the  relation  of  landlord  and  tenant  has  existed  between  any  persons  the  possession 
of  the  tenant  is  deemed  the  possession  of  the  landlord  until  the  expiration  of  twenty  years 
after  the  termination  of  the  tenancy;  or,  where  there  has  been  no  written  lease,  until  the 
escpiration  of  twenty  years  after  the  last  payment  of  rent;  notwithstanding  that  the  tenant 
has  acquired  another  title  or  has  claimed  to  hold  adversely  to  his  landlord.  But  this  presump- 
tion shall  not  be  made  after  the  periods  prescribed  in  this  section. 

DcrHmtton. — Oode  dv.  proc,  |  STK  without  ohange;  N.  Y.  Supp.  989;  O'Donnell  r.  Mclntyre.  41  Hun  100, 102 

'  '  nwmed  from  oode  of  pioe.,  |  86.  Hasbioiick  v.  BerbMM.  42  Hun  376. 

— Ghuroh  y.  Sehoonmaker.  115  N.  Y.  570.  572.  Tenants  In  eoasmon« — ^Millard  v.   MoMuUen,  68 

of  tenant  deemed  that  off  landlord.—  N.  Y.  345;  Culver  v.  Rhodes,  87  N.  Y.  348;  Zapf  v.  Carter, 


Bic^ofw  T.  Bi^w,  30  App.  Div.  103.  105,  56  N.  Y.  Supp.  70  App.  Div.  305,  75  N.  Y.  Supp.  197;  Lambert  v.  Huber, 
704;  Cble  v.^iokelhaiqyt,  64  App.  Div.  6,  71  N.  Y.  Supp.  22  Misc.  462,  47a  70  N.  Y.  Supp.  798;  Nathan  v.  Rook- 
638.  well,  16  Hun  90;  Woolsey  v.  Morse,  19  Hun  273;  Abrams 


iption    off   ftfatioMhtp*    Whiting    v.    Ed-     v.  Rohner.  44  Hun  507;  Stoddart  v.  Weston,  6  N.  Y.  Supp. 

jnands,  94 >f.  Y.  909;  Brsdt  v.  Churah,  HON.  Y.  548;     34. 
Bedlov  V.  N.  Y.  Floatina  Dock  Co.,  112  N.  Y.  263,  287;        Presvmptlon  off  eontlnnance  of  relation  off  state 
Church  V.  Wxicht,  4  App,  Div.  312, 38  N.  Y.  Supp.  701. 39     and  custodian.— People  v.  Ladew.  102  Misc.  696»  170 

N.  Y.  Supp.  196. 

§  42.  Right  of  person  in  possession  not  affected  by  descent  cast. 

The  right  of  a  person  to  the  possession  of  real  property  is  not  impaired  or  affected  by  a  de- 
scent being  cast  in  consequence  of  the  death  of  a  person  in  possession  of  the  property. 

Ilerifatlon. — Code  dv.  proc.,  |  874,  without  change;  oriipnally  revised  from  oode  of  proo.,  |  87. 

§  43.  Certain  disabilities  excluded  from  time  to  commence  action. 

If  a  person  who  might  maintain  an  action  to  recover  real  property  or  the  possession  thereof, 
or  make  an  entry,  or  interpose  a  defense  or  counterclaim  founded  on  the  titiLe  to  real  property 
or  to  rents  or  services  out  of  the  same,  is  when  his  title  first  descends  or  his  cause  of  action  or 
right  of  entry  first  accrues,  either: 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  criminal  offense, 
for  a  tenn  less  than  for  life;  the  time  of  such  a  disability  is  not  a  part  of  the  time  limited  in  this 
article  for  commencing  the  action  or  making  the  entry  or  interix)sing  the  defense  or  counter- 
claim; except  that  the  time  so  limited  cannot  be  extended  more  than  ten  years  after  the  disa- 
bility ceases  or  after  the  death  of  the  person  so  disabled. 

Hflttfntton.— Code  eiv.  proc.,  |  876,  without  ehanse;        Infiinef.— Soallon  v.  Manhattan  Ry.  Co.,  185  N.  Y; 
ariginaUy  revised  from  code  of  proo.,  |  88.    The  words     '*'"'  "*"  ""'  '        "^^     '*'*"'  -^  •'-   •"  ^ 


''bfa  cause  of  aotioa  or  right' Of  entry*'  were  inserted  by  the 

iwisers.  sio;  wanser  v.  lie  «ne,  IZA  App.  Uir,  20B.  100  N.  Y. 

Otoet.— Acker  v.  Acker.  81  N.  Y.  143;  HoweU  v.  Supp.  dlO^affd..  192  N.  Y.  537;  Mills  v.  Thompkins,  47 

rjrnntt,  96  N.  Y.  617,  623:  MeigsB  v.  Hoagland,  68  Ak).  Mue.  455.  95  N.  Y.  Supp.  962. 

Div.  188,  74  N.  Y.  Smp.  2d4TBrown  v.  Doherty,  98  Euk  for  «ompUtlnc  liniltetlong.-~MQUer  v.  Man- 

^Dp.  Div.  195,  87  N.  Y.  Supp.  563;  Gogsin  v.  Manhattan  hattan  Ry.  Co.,  124  App.  Div.  295,  299,  108  N.  Y.  Supp. 

^Cd..  124  App.  Div.  644;  109  N.  Y.  »vp-  S3;  Taggart  852.  affd.,  195  N.  Y.  539. 

w.  Manhattan  Ry.  Co.,  67  Misc.  184, 187, 109  N.  Y.  Supp.  Borden  of  pffooff.— Kooh  v.  EUwood,  138  App.  Div. 

38;  Aldxieh  v.  Funk.  48  Hun  367,  382.  1  N.  Y.  Supp.  541.  584.  123  N.  Y.  Supp.  502. 

ACTIONS  OTHER  THAN  FOR  RSCOVERT  OF  REAL  PROPERTY 

§  44.  When  satisfaction  of  judgment  premmed. 

A  final  judgment  or  decree  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of  money, 
endered  in  a  court  of  record  within  the  United  States  or  elsewhere,  or  a  judgment  of  a  court 
4  Hob  state  not  of  record  docketed  in  a  county  clerk's  office  upon  a  transcript  filed  therein 

orsuant  to  law,  is  presumed  to  be  paid  and  satisfied  after  the  expiration  of  twenty  years 

18 
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irom  the  lame  when  the  party  recovering  it  was  first  entitled  to  a  mBod&te  to  enforee  it. 
This  presumption  is  conclusive,  except  as  against  a  person,  vho  within  twenty  years  from 
tiiat  time  makes  a  payment  or  acknowledges  an  indebtedness  of  some  part  of  the  smoimt 
recovered  by  the  judgment  or  decree,  or  his  hai  or  personal  representative,  or  a  person 
whom  he  otherwise  represent.  Such  an  acknowledgment  must  be  in  writing  and  signed  by 
the  person  to  be  chai^^  thereby.  A  person  may  aviul  himself  of  the  presumption  created 
by  this  section  under  an  allegation  that  the  action  was  not  commenced,  or  that  the  proceed- 
ing was  not  taken,  within  the  time  therein  limited. 

Pwwi  of  eanta  oT  aqoito— Miittsr  of  NetUey,  BS 
N.  Y.  382;  Wing  T.  Riond*.  13?  N.  Y.  678. 

Flint  Boni  Co.  V.  Miy ir,  178  App.  TKy.  73,  IM  NTy! 
Sunp.  110. 

JUModiDeat  af  uuwar. — Beunu  v.  CUik,  M  Add' 
Div.  4ia.  418.  89  N.  Y.  Supp.  lOtB. 

AaM**Mnt  of  ISM,  MNc*.— BiowwU  v.  Puwu. 
220  N.  Y.  483;  Rubsl  v.  Meockc,  28  Ah>.  Div.  61,  93, 
M  N.  Y.  Supp.  920;  Matta  of  Wunar,  39  App.  Div.  91, 
93,  S«  N.  Y.  Sani.  685:  UftUi  of  Guttrofi,  3(1  MiK.  483, 
BO  N.  Y.  Bupp.  310. 


17  A|>p.  Div.  fiW,  45  N.  Y.  Supp.  30fi;  MsCtet  of  Witom. 
IBS  App.  Dir.  41.  14B  N.  Y.  Supp.  S25;  Biiokmu  t. 
Ch^.  175  App.  Div.  372,  161  N.  Y.  Supp.  965. 

Wben  UmftaOan  Mdu.— BeUcr  t.  Ludlow,  143 
A«D,  Div.  147.  127  N.  Y.  Supp.  823;  Brila  y.  Ludlow. 
aSMbr.  488,  IZS  y.  Y.  Supp.  130. 

pTMBinfMaB  af  pumamt.— Biinluou  v.  Oihd,  B5 
N.  Y.  720;  MatUr  ofKaDarick,  107  N,  Y.  104.  108;  Hol- 
lud  V.  Grot*,  193  N.  Y.  282,  308;  Pukv.  N.  Y.,  liKkk- 
*iunui  A  W.  R.  R  Co.,  M  Mik.  303,  104  N.  Y.  Bupp. 
374;  Bulb«n  v.  Clulc,  57  Hud  558,  WO,  11  N.  Y.  Sivp. 
417;  Onm  v.  HauKT,  IS  Civ.  Pnc  Ktp-  3t4,  360.  » 


fteBdoitoa  plUBHpHiH. — Jmc6t»  t.  Dd  Gmormt, 
inJina.TAv.  161,  188  N.  Y.  Bupp.  86. 

OktoMoB  to  HMBiutton.— Matter  of  Hdm,  US 
App.lliv.  Sa,  170  N.  Y.^pp.  543. 

■cbDttal  or  pntiunpClap.— Hyde  Park  Fliot  Bottia 
Co,  V,  Miller,  179  App,  I^r.  73,  IW  N.  Y.  Bupp.  110. 

§  46.  Avoidance  of  apparent  payment  under  executioa. 

If  the  proof  of  payment  under  the  last  section  coneists  of  the  return  of  an  execution  partly 
satisfied,  the  adverse  party  may  show  in  fuU  avoidance  of  the  effect  thereof  that  the  alleged 
partial  Batisfaction  did  not  proceed  from  a  payment  made,  or  a  sale  of  property  claimed,  by 
hirn  or  by  a  person  whom  he  reiH^aente. 

DorlrattoH.— Code  civ.  proc,,  1  377,  without  chanc*. 

§  46.  Action  to  redeem  from  a  mortgage. 

An  action  to  redeem  real  property  from  a  mortage  with  or  without  an  account  of  rents  and 
profits  may  be  m^ntained  by  the  mortgagor  or  those  claimii^  under  him  agtunst  the  mortga- 
gee in  possession,  or  those  clainung  under  him,  unless  he  or  they  have  continuously  nudntained 
possession  of  the  mortgaged  premises  for  twenty  years  after  the  breach  of  a  condition  of  the 
mortgage,  or  the  non-fulfillment  of  a  covenant  therein  contained. 

:.,  i  379,  as  am,  b>-  L.  1B19,  Rund.  68  App.  Div.  104,  74  fj.  Y.  Supp.  212;  Oarapbdl  T. 

ELwastar,  81  Hun  2fi9,  362.  30  N.  YTSnp.  793. 

T.  Cochraa,  213  N,  Y,  416,  42S.  feedcmptlon  la  cqMitrr-McKecluiie  v.  McEschnie, 

'-- "— >--  >"  "  v  K  J.*  3  Apj^Mv.  191.  30  M.  Y.  Hu~  "" 

rilter,     McCrea,  193  K!T*S"t«T».  llVAapTKi'BeVi^tt.  Y. 
BiqB.  968;  MauibdSw  v.  Uittnai^  12  Mks.  SS6,  34 
hulU,     N.  Y.  Supp.  4M;  Bom  v,  Boyd.  3  Saodf.  C3i.  fiOl. 

WfcTJ  ititBtri  ttrlM  hi  !■■      ri Lally,  1  Apo. 

-.—McMichad  V.     Diy,  411.  414.  37  N,  YTSupp,  437. 

§  47.  Actions  to  be  comoMaced  within  tventy  years. 

An  action  upon  a  sealed  instrument  must  be  oonunenced  within  twenty  years  after  the 
cause  of  action  has  accrued. 

Where  the  action  is  brought  for  breach  of  a  covenant  of  seiiin  or  against  incumbrances, 
the  cause  of  action,  for  the  purposes  of  tim  sectioii  only,  is  deemed  to  have  accrued  upon  an 
eviction,  and  not  before. 

DMlnttoB.— Code  eiv.  proo..  |  3Sa  orifidaeir  Mttttd  Sow.  KM,  tfd  MS  ti.  V.  84^.    Otsttal  Hi«tca«*.    Dua- 

from  code  of  pnxs.,  part  of  I  74,  and  1  89:  and  code  dv,  mna  v.  Oarvm.  4  App.  Div.  298,  44  S.  Y,  Supp.  288. 

proe..  1 381,  la  am.  by  L.  18T7.  i±.  416,  otldBalfer  nvlnd  Oawitoa.    Kelly  v.  Four  wwd  St.  R.  K,  Ca,,  a?  App. 

Eom  code  of  proc,  1 90,  in  part,    8«>d«R.l..pt'3,  cb.4.  DiT,  BOO,  65  N.  Y.  Bum.  1096;  Bmilh  v.'" 

tit.  2  H  48  and  SO.  wiA,  BO  H--  ""   *>*   v  fl.__   u  i 

"BmM  IMInnwBt."-  -     -  - 


■MIXBMBBt."— dty  Equitv  ^,  t,  Bodipe,     estificalc.     MoClara  v.  Bupiupe  I«dca.  41  App.  Div. 
iv.B077™N;Y._9uj)p.*59;Fa]lertv^M«»-     Wl^lTO^SO  N.  y,  ^p,  764._  ManJdpaloontiMtCi^ 


BoDdini  k  !■>■.  Co..'  173  Am>.  liiv.  890,  IBS  N,  Y.     Of  New  York  v.  Tbnl  Atb.  R.  R,  Co.,  42  Mi 


art.  2  LIMITATIONS  OF  TIME  §  4g 

N.  Y.  Supp.  584.    Partnenhip  agreement.    DwineUe  v.  v.  Dew^.  Ill  App.  Div.  16, 97  N.  Y.  Swp.  519;  QuBoken- 

Eddy.  102  N.  Y.  423.  bush  v.  Mapea,  ISa  App.  Div.  242, 107  N.  Y.  Supp.  1047; 

CoTenani  Id  4eed  to  pay  note.— Ajoguish  v.  Blair.  160  Smith  v.  Wacner,  106  Miac.  170,  174  N.  Y.  Supp.  206; 

App.  Div.  52,  145  N.  Y.  Supp.  392.  Colgan  v.  Dunne,  50  Hun  443,  3  N.  Y.  Supp.  309;  Fowler 

Hortgafcs.— B*maxd  v.  Ondeidonk,  98  N.  Y.  158;  v.  Wood,  78  Hun  304,  28  N.  Y.  Supp.  976. 

Hulbert  v.  Clark.  128  N.  Y.  295;  Murdock  v.  Waterman,  Suit  acalnst  tnutees  of  tnwi  de#d  Car  aMOWil- 

145  N.  Y.  55;  Mack  v,  Anderaon,  165  N.  Y.  529;  Knaop  v.  taC-^Olmatead  v.  Dodd,  144  App.  Div.  809,  129  N.  Y. 

Crane,  14  App.  Div.  120,  43  N.  Y.  Supp.  513;  Keeee  Supp.  519. 

§  48.  Actions  to  be  commenced  wifliin  six  years. 

The  following  actions  must  be  commenced  within  six  years  after  the  cause  of  action  has 
accrued: 

1.  An  action  upon  a  contract  obligation  or  liability  express  or  implied,  except  a  judgment 
or  sealed  instrument. 

2.  An  action  to  recover  upon  a  liability  created  by  statute,  except  a  penalty  of  forfeiture. 

3.  An  action  to  recover  damages  for  an  injury  to  property,  or  a  personal  injury,  except  in 
a  ease  where  a  different  period  is  exf^essly  prescribed  in  this  article. 

4.  An  action  to  recover  a  chattel. 

5.  Any  action  to  procure  a  judgment  on  the  ground  of  fraud.  T^xe  cause  of  action  in  such  a 
case  is  not  deemed  to  have  accrued  until  the  discovery  by  the  plaintiff,  or  the  person  under 
whom  he  claims,  of  the  facts  constituting  the  fraud.  (Subd.  am.  by  L.  Id21,  ch.  199,  in 
effect  Oct.  1, 1921.) 

6.  An  action  to  establish  a  will,  Where  the  will  has  been  lost,  concealed  or  destroyed,  the 
cause  of  action  is  not  deemed  to  have  accrued  until  the  discovery  by  the  plaintiff  or  the 
person  under  whom  he  claims  of  the  facts  upon  which  its  validity  depends. 

7.  An  action  upon  a  judgment  rendered  in  a  court  not  of  record,  except  where  such  judg- 
ment  shall  have  been  docketed  in  a  county  clerk's  c^ce  of  this  state  upon  a  transcript  hied 
therein  pursuant  to  law.  The  cause  of  action  in  such  a  case  is  deemed  to  have  accrued  when 
final  judgment  was  rendered. 

DofvaltoB^—Code  dv.  pxoc.,  %  380,  originally  reviaed  87  N.  Y.  Supp.  842;  Matter  of  Moenofa,  39  Miac.  480^ 

fiom  eode  of  pioe.,  part  01)74,  and  4  89;  and  oode  elv.  80  N.  Y.  Supp.  222. 

proc,  I  382,  aa  am.  by  L,  1877,  cha.  416,  422,  L.  1894,  qh*  A«eopotlllf .— Ubby  v.  Vandcrroe,  80  App.  Div.  494. 

307.  L.  192a  ch.  480:  originaUy  nvtaed  from  code  of  pcoc.  tl  N.  Y.  Supp.  139.  affd-  17«  N.  Y.  991 ;  Matter  ol  Pond, 


ft  91.  aubcfa.  1-6.  Sobd.  7  derived  from  B.  S..  pt.  3,  eh.  4.  40  Miec.  66.  81  N.  Y.  Supp.  249:  Holt  v.  Hopkins,  63 

tit.  2,  I  18.    Amendment  of  1921  made  to  conform  to  Miac.  687,  117  N.  Y.  Supn.  177;  Matter  of  Vanl>ylce.  44 

oodie  civ.  proc.  |  362^  aubd.  5.  aa  am.  by  L.  1920.  eh.  Hun  394. 897;  Matter  of  Ciegooy.  21  St.  Rep.  871;  Matter 

480.  _  of  Kichollfl,  27  St.  Rep.  87. 

atao  aa  to  aotiona  for  reooveiy  of  Soli  to  Mi  Mlde  MCMUltlastr-flpallfaob  v.  Sheldon, 


danafot  for  penonal  ii^ujy.  C.  P.  A..  |  49.  subd.  6.  148  App.  Div.  573,  132  N.  Y.  Supp.  560. 

Osktnct  iSSmSr  or  4iliH«i«toii.---Frisbie  v.  &ica8.  '^fmwuai  liUarr.'^— Oonsreve  v.  Smith,  18  N.  Y. 

199  App.  Div.  {$8,  188  N.  YTBupp.  308.  82;  Creed  v.  Hartman,  29  N.  Y.  591:  Irvine  v.  Wood,  51 

GMittact  H  aMney.— Campbell  v.  Culver,  56  App.  N.  Y.  228;  Muller  v.  McKeason,  73  N.  Y.  204:  Clifford  v. 

Div.  501.  67  N.  YTSopp.  469.  Dmu,  81  N.  Y.  66;  Webber  v.  Herkimer  ft  Moha^wk  St. 

AllMWttM  «f  lOfeettMH.— -HaU  V.  Smith,  80  Miao.  85,  By.  Co.,  109  N.  Y.  311, 314;  Monon  v.  D..  L.  ft  W.  R.  R. 

140  N.  Y.  Supp.  796.  ^..  112  N.  Y.  559.  rev(.  48  Hun  172;  Dickenson  v. 

WnmA  nf  promlM.-~Pearee  v.  Stace.  207  N.  Y.  506.  Mayor.  28  Hun  254.  256.  affd..  92  N.  Y.  584. 

Cmumn^mtUk  dumrngm  to  obntttng  owncn.—  'HnhMrj  to  property."— Bhr  v.  Edison  Elect.  111.  Co.. 

MiiMtfor  GnMle  Croaaing  CommiaaionenTTM  N.  Y.  32;  172  N.  Y.  1,  16;  Gtover  v.  Holbrook.  Gabot  ft  RoIHna 

Pm^  v.  Zueoa,  160  Aon.  Div.  578. 145  N.  Y.  Supp.  754.  Corporation.  189  App.  Div.  328.  178  N.  Y.  Supp.  517; 

MoMWBi'l  or  dopooK  to  tecive  root.— Shattuck  v.  Crowley  v.  Johnston.  96  App.  Div.  819,  89  N.  T7  Supp. 

Book.  77  Biiae.  95,  m  N.  Y.  Supp.  103.  256;  People  v.  Zueoa,  160  App.  Div.  578. 145  N.  Y.  Supp. 

-     '       '         .       .        -.    w       .  .      _    .  -_.    « c,  162  App.  Div.  349,  147  N.  y. 


Boat  nnicr  oitensioii  oCIoom  under  sool.— Hudson  754;  Kehves  v.  New  York,  162  App.  Div.  349.  147 

Building  v.  Compagnie  Oenerale  TranaaUantique.  169  Supp.  825^    Fraudulent  proeurcmant  of  deed.    Laufer  v. 

AmTmr.  600.  155N.  Y.  %ih>.  488.  Sa^  5  App.  Div.  582.  585.  39  N.  Y.  Supp.  377;  Miller 

Gtalm  ogalMt  Ctty  or  Hew  Toilc— McCarthy  v.  v.  Wood,  41  Hun  600. 

New  York,S4Miae.  4W.  14f.n;  Y.  Supp.  28L  ^'lioMUIgr  aooie«  by  «<»tule.'*-<-Hiliion  v.  Cmm. 


New  York,  84  Miae.  489.  14f>n;  Y.  8upp.  28L  -uouiugr  ooooea  oy  i 

--     —  '  -Wfane  V.  Queens  Lawl  ft     112  App.  Div.  85,  07  N.  Y.  fiupp.  1123.  affd..  190  N.  Y. 


Title  Co..  166  App.  Div.  314. 149  N.  Y.  Supp.  664;  PolHta     585. 

▼.WabaahB.R.Co.r207K.Y.  113.  BIwtoonoe.— Jongensen   v.   Mimster  of   Low   Dutoh 


IB  Mgiilty  Mttoii  ofcm  ^ofniUr  boo  reawdy  o«  Chureh,  7  Miae.  1,  27  K.  Y.  Supp.  318. 

low^-^iller  V.  Morian.  85  Miao.  529.  147  N.  Y.  Supp.  n!awl.--8ehoener  v.  Liaaauer.  107  N.  Y.  Ill;  Decker 

6ia  V.  Deeker.lOSN.Y.  128;  Milier  V.Wood,  116  N.Y.  351. 

Ifolo  ooeond  tar  ■aotlMge^^Hnlbert  v.  ClaA.  128  354;  Hovey  v.  EUott.  118  N.  Y.  124,  151;  Boaiey  v.  Nat. 

N.  Y.  295;  Pratt  v.  Hu^S,  89  Baxb.  277;  Heyer  v.  Maahine  Co.,  133  N.  Y.  650;  Weaver  v.  Havilaiid,  142 

Fnom.  7  Biiga,  465;  lackno  v.  Sockett,  7  Wend.  94.  N.  Y.  534;  Higaina  v.  Grouae,  147  N.  Y.  411;  lightfoot  v. 

~    '                                    .^Hebum  v.   Raynohte.  78  Dsvia.  198  N.T.  261.  mvg.  132  App.  Div.452.  116  N.  Y. 


■■■■on  «■  miWWMii     TTiiliiiiii  V.  RaynoUs.  78  uwvm,  198  n.  Y.  wi.  mvg.  usv  App.  Lttv.>40-4.  iio  in.  x. 

Miae.  73.  182  N.  Y.  8impr460.  Supp.  904;  Spallhols  v.  Sheldon,  216  N.  Y.  205,  affg.  156 

WomoiMl  ■oto^-'BMPeU  v.  Swift.  151  Anp.  Div.  584.  App.  Div.  367.  148  N.  Y.  Supp.  417;  Bskom  v.  Bxkxnn. 

186  H.  Y.  Snim.  871:  Seeoritgr  Bank  v.  FJnkelstein.  76  1  App.  Div.  124,  37  N.  Y.  Supp.  46;  B«ker  v.  Moore.  4 

MiM.  461, 13?N.  Y.  I^pp.  64a  Appw  Div.  234.  240. 38  N.  Y.  8iip.  559:  Setts  v.  Seita.  59 


.^Doolan  y.  DavldMn.  7  App.  Div.  461.  89  App.  Div.  160,  69  N.  Y.  Supp.  170:  Talmage  v.  BuaseU. 

N.  Y.  0app.  1020;  Ftefcar-Smith  v.  Prinee  Mig.  Ca.  172  76  App.  Div.  7.  76  N.  Y.  Supp.  854;  Dugan  v.  Shaikey.  89 

Anp.  Div.  302.  15ft  n7  Y.  Supp.  346.  App.  Div.  161. 85  N.  Y.  Supp.  778;  C^^oaek  v.  Raymond, 

^Snnii4r^-A%er  v.  A^ior.  83  App.  Div.   166.  83  93  App.  Div.  826.  87  N;J^.  gupp.  931;  Finwwui  v.  Mo- 

N.  Y.  Bm,  528^  ^^  Guffog,  139  App.  Div.  899,  123  N.  Y.  Supp.  539:  Beattya 

■"lifWlliiliiH   of  dood  or   moHfto     Fik v.  v.  Stmiton.  142  App.  Div.  369,  374,  126  N.  Y.  Supp. 

Bdam.  1  App.  Dtv.  184.  37  N.  Y.  JSp.  68:  Vmny  v.  848,  Ofanatead  v.  Dodd.  144  App.  IMv.  809,  129  N   J. 

Wmans,  4alliae.  57.  81  ».  Y.  SuppTSw;  Spragoe  v.  Supp.  519;  Clarke  y.  GilmoiiB.  1«  App.  DjV;^  445.  133 

Oeebma,  70Hon612. 24N.  Y. Supp.  269.  N.  Y.  Supp.  1047;  Gkwer  v.  NntiMial  Bwk of  Commeroe. 

IimlM  Oiaonmeiit.— Diefenthaler  V.  Mayor,  etc..  156  App.  Div.  »*7,  Ul  N.  Y.  gipp.  ^;  SpaU^  v. 

HI  M.  Y.  881;  JmL  v.  Mayor,  etc.  Ill  N.  Y.  «3»'Jiion-  Sheldon.  !»  App.  6iv.JW7.1«N:y.  Supp.  417;^^^^ 

-«—  V.  ViilaM  of  P^irtlSiMter,  81  Hutt   129;  Bno  v.  Oaaaid,  160  App.  Div.  619,  146N.  Y.  Jwi^  « J  MitcUitt 

r.  oteTlO  St.  Bis>.  Itl4,  2  N.  Y.  floppy  8ia  v.  Niagara.  I^>«J»rt  ft  Ontano  Pow^Oo..  191  Am).  Wv. 

Bd  tU«-^MJSror Hoople,  98  App.  Dfv.  486. 4(9a  276. 181  N.  Y.  Supp.  899;  East  River  Sav.  Inat.  v.Barratt, 


!IVIL  PRACTICE  ACT 


L  40     NgirYotkABoMoDDtnitehE 

—      —    ■-«  N.  yTBuihi 


l,*lMi«.  31.     Ann.  Diy.  IBT,  IM  N. „ - 

:<«.  333.  336.  Ilaa  320;  CompBin  v.  EtHoIt,  iS  Super.  Ct.  Zll. 

tSiac.  MB.  I3B  ConrcnlOB.— UchCfooC  v.  Dkvu.  133  Apn.  DIt.  *S2. 

diie.  3S3.  160  116  N.  ¥.  Supn.  HH;  Su  Loru  t.  Bonm  *  Co..  173 

ISl,  160  N.  Y.  Apo.  DiT.  703,  IBO  N.  Y.  Sopp.  131. 

530.  S34:  Gil-  VtappropriatMB  br  paU 

1  A  BUI,   193     B<i>nlo(8up«rviMra,ll«N.  Y 

si  Buildina  A  IndnBaBt  af  foart  nat  at  rceoid. — WBharmin  r. 

7,  ISa  N.  Y.  Watom,  14  N.  Y.  IS;  DieSantnch  T.  Roch,  112  N.  Y. 

691;  MktMf  o(  WuMT  V.  BtfUo,  23  MiM.  488. 10  N.  Y. 

r  N.  Y.  67,  72;  Supp.  MO:  Hurii  v.  Steinsr.  30  Miie.  621.  S3  N.  Y.  Bunn. 

61  App.  DiT.  753;  Onnoi*  t.  EwsU.  76  Min.  4S1,  135  N.  Y.  SupD.  («; 

«T  Co.  *,  Vtn  RoH  V.  Hmery.  37  Hun  307;  Davidwn  v.  Horn,  a  Bun 

38;  Qunei  v.  SI;  Acu-v.  TibbetU,  56  HudZ72.  27S.  B  N.  Y.  Supp.  601 

B.  TownwndT.  Tolhunt.  fi7  Hun  40.41,  ION.  Y.  SuDP.  378; 

d.— F^nt  Nb-  Boil  T.  HauHT,  67  Hun  567,  1 1  N.  Y.  Bunp.  366,  MS. 

pp.  Diy.  262,  Acdmi  for  miMHT  h»i  tat  neidnf.—KMf  AjqUutt 

Bl«±  Co.  T.  Brooklyn  Alutru  Aiphalt  Co..  190  App. 

T.  Thompwo.  Dt*.  750,  ISO  N.  V.  Bupp.  BOS. 

1. 364;  Botlair  SpecU    niocMdliici-— Matter   of   Clvk    t.    Wata 

Com..  MSNTy.  1, 

U».  Div,  ISO,  AmaBdmaBt  at  IBM,  eOeet.— Bronil]  t.  Panona, 

169  App.  DiT.  220  N.  Y.  483:  Matt«  o[  Outtioff,  30  MIk.  483,  80 

XC  169  Ak>.  N.  Y.  Sum.  319. 

AJmliilan  af  Talldllr  of  cislm.— Matls  at  Etsfu, 

».— 6taor   V.  101  Mlw.  618.  IflS  N.  Y.  Bupp.  361. 

M  N.  Y.  673;  SectiOB  aBMti  remadr  onlf.— Johimni  T.  Attau  A 

Icr  T.  Huw.  Su*.  R.  R.  Co..  54  N.  Y.  4ierB(w)  v.  Htoiy,  37  Bun 

80.  8S:  Borer  897. 

lin.  140  H.  Y.  SoTlca  br  pnUlistlaii  aninrt  MiduiU  abaut  in 

1;  Doimu  t.  militaiy  witipb.— Briduoo  v,  Maey.  112  Miio.  660.  183 

p.e59;l*ulw  N.  Y.  Supp.  689. 
r.  Supp.  377i 

iced  within,  three  years. 

immenced  within  three  years  after  the  cause  of  action  has 

»roner,  constable  or  other  officer  for  the  non-payment  of 

upon  any  other  liability  incurred  by  him  by  doing  an  act  in 
ion  of  an  official  duty;  except  an  escape. 
i  penalty  or  forfeiture  where  the  action  is  ^ven  to  the  pei^ 
id  the  people  of  the  state,  except  where  the  statute  im- 
itation. 

ir  atockbolder  of  a  moneyed  corporatioa,  or  banking  asao- 
siture  imposed,  or  to  enforce  a  liability  created  by  the  oom- 
e  of  action  is  not  deemed  to  have  accrued  until  the  dia- 
s  under  which  the  penalty  or  forfeiture  attached  or  the 

,  admimstjutor  or  receiver,  or  against  the  trustee  of  aala- 
ribed  by  law  in  a  special  proceeding,  where  the  action  is 
mages  for  takii^,  detaining  or  injuring  personal  property, 
an  he  represents. 
for  a  personal  injury  resulting  from  negUgence. 

intlly  mviaBd  AcHau  acaliut  aacDtwv,  ate — Cokriik  r.  Bwiif 
aofdT.proo.,  buraa.  lOS  N.  Y.  503;  Morals  r.  KlofHih,  ISS  App.  Dl«. 
'  ravind  (lom     834.  143  N.  Y.  Supp.  233. 

«hcr.— Lathrop    t.    Twalttli    Waid    Bank.     144 
Div.  567, 131  NT  Y.  Supp.  314;  Varaom  *.  Hart,  47 


.3Bl,iriUiaut     ^n  18. 

rom  node  o[         Tnutm.— Goodwin  t.  OrUEa,  88  N.  Y.  839:  Fowlar  t. 

Bowny  Sav.  Inat.,  113  N.  Y.  itH;  Boppar  v.  Bcon.  34 

S.  DtT.  457,     MiH.  661,  70  N.  Y.  Supp.  592. 
iac,  606. 78        Fuaanal    Injnrr.    raaolilas   from    ntatlniMa.— 
I  N.  Y.  Supp.     Dickanaon  t.  Mayor.  23  N.  Y.  SB^  WataoB  TTToity-aw- 
ond  St.  Ry.  Co..  93  N.  Y.  S23;  Wtbbar  r.  BerUnuir  * 
.,.   ina  V  V      Mahawk  S.  R.  Co..  109  N.  Y.  311;  Mobok  v.  D..  L.  ft 
W.  R.  R.  Co.,  112  N.  Y.  560.  nr%.  48  Hud  173;  Hayca  T. 
"--'-'-  "-  -"^U  R.  H.  Co..  300  N.  Y.  183;  Babooek  t. 


SS. 

Boatwiok.  99 


r.  Psople'i 

1.  utiL  76 


Am.  Div.  186,  173  N.  Y.  Bimp.  656;  Kalloa  t.  Hayer, 
15  App.  Div.  326,  44  N.  Y.  Supp.  3B:  TolnJa  T.  lideUur 
*  Cuualty  Co.,  96  Am.  Div.  3«,  88  N.  Y.  Sopp.  717; 


MoGluAey  t.  Wila.  70  Miao.  13S.  128  N. ,, 

KsUikar  t.  Ns«  York  Cantnl  ft  H.  &  R  R.  Co.,  7^ 
830  136  N.  Y.  Buhl  3561  BurraU  t.  Pnaton.  64  H 


V.  Hedatcom,         AcMaa  by  Infant Prauiaa  ▼.  Childwold  Park  Hotal 

3o.  «.  Hiwik-     Co_^  1S4  App.  Dir.  3B3,  119  N.  Y.  Supp.  98. 
ri  S.  Y.  184,         bdmoB  af  Sanday.— Banoit  t.  N.  Y.  C.  ft  H.  S. 
R.  R.  Co.,  94  App.  DIt.  34.  87  N.  Y.  Bupp.  951. 


art.  2  LIMITATIONS  OF  TIME  §(  60-63 

§  60.  Actions  to  be  commenced  within  two  years. 

The  following  actions  must  be  commenced  within  two  years  after  the  cause  of  action  has 
accrued: 

1.  An  action  to  recover  damages  for  libel,  slander,  assault,  battery,  seduction,  criminal 
conversation,  false  imprisonment,  malicious  prosecution  or  malpractice. 

2.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to  the  people  of  the  state. 

DcrlYmtloikr— Code  civ.  proc.,  f  380,  originally  reviaed  30  Han  586:  Deusenbury  v.  Eeiley,  8  Dally  537,  affd.,  86 

fram  oode  of  proe.,  part  oil  74.  and  1 89;  and  ood«  dv.  N.  Y.  383;  Hurlehy  ▼.  Martine.  31  St.  Rep.  471.  10  N.  Y. 

prae.,  I  384,  aa  am.  by  L.  1896,  oh.  335,  L.  1900,  oh.  117;  Supp.  92. 

ori^zuuly  reviaed  from  oode  of  proo.,  S  93,  am.  by  inMrttng  CSrlmlnal   convenatf on.~-Currie  v.   Qaidemerv   69 

in  aubd.  1,  the  worda  '*  to  recover  damagea."  App.  Div.  319,  69  N.  Y.  Supp.  245. 

■fleet  of  cammeiweineiit  In  federal  court. — Solo-  Tmnafer  tax,  enforeement, — Matter  of  Vanderbilt'a 

man  v.  Bennett,  62  App.  Dbr.  56,  70  N.  Y.  Supp.  856.  Eitate,  10  N.  Y.  Supp.  239;  Matter  of  Wolfe's  Estate,  16 

VMM  imultoiiilient. — Oakes  v.  Oakea,  55  App.  Div.  N.  Y.  Supp.  639. 

576,  67  N.  Y.  Supp.  427,  affd..  167  N.  Y.  625;  Van  Ingen  lijd|irMtloe.— Hurlburt  v.  Qtllett.  96  Miao.  585,  161 

T.  Snyder,  24  Hun  81;  Buffalo,  eto.,  Oil  Go.  v.  Evereat,  N.  Y.  Supp.  994. 

§  61.  Actions  to  be  commenced  within  one  year. 

The  following  actions  must  be  commenced  within  one  year  after  the  cause  of  action  has  ac- 
ervted: 

1.  An  action  against  a  sheriff  or  coroner  upon  a  liability  incurred  by  him  by  doing  an  act  in 
Jiis  official  capacity  or  by  the  omission  of  an  official  duty;  except  the  non-pa3rment  of  money 
collected  upon  an  execution. 

2.  An  action  against  any  other  officer  for  the  escape  of  a  prisoner  arrested  or  imprisoned 
by  virtue  of  a  civil  mandate. 

IHrtvmflon.— Code  dv.  proo.,  f  380.  originally  reviaed  910;  Allen  v.  Marokwald,  27  Miao.  683,  78  N.  Y.  Supp . 

from  oode  of  proo.,  part  of  f  74,  and  f  89;  and  oode  eiv.  706;  Rioe  v.  Penfield,  49  Hun  368.  2  N.  Y.  Supp.  641. 

moc.,  f  aS5.  oriainally  revised  from  oode  of  proo..  t  94.  Asalnst  depoty  iherlff. — Cumminc  v.  Brown,  43 

\  Anlnst  aliaIff.^HiU  v.  White.  46  App.  Div.  360.  362.  N.  Yr514. 

61  N.  Y.  Supp.  515.  affd.,  170  N.  Y.  566;  Beyer  v.  Sigel.  Agftlnst  elty  mfahal.—KirBchberg  v.  Coshlan,  62 

76  App.  Div.  83,  77  N.  Y.  Supp.  1018.  affd.,  177  N.  Y.  575;  Miso.  629.  115  N.  Y.  Supp.  1078. 

TUTany  t.  Harvoy,  158  App.  Dtv.  159, 143  N.  Y.  Supp.  31;  **Offlelal  doty.*'— Supervisors  of  Kings  v.  Walter,  4 

Tinker  V.  City  Trust,  eto.,  Co.,  27  Miso.  23,  57  N.Y.  Supp.  Hun  87;  Pedc  v.  Burlburt,  46  Barb.  559;  Denniaon  v. 

Plunib,  18  Baib.  89. 

§  62.  Action  for  penalty  given  to  common  informer. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture  ^ven  wholly  or  partly  to  any  person  who 
win  prosecute  for  the  same  must  be  commenced  within  one  year  after  the  commission  of  the 
offense,  and  if  the  action  is  not  commenced  within  the  year  by  a  private  person,  it  may  be 
oommeneed  within  two  years '  thereafter  in  behalf  of  the  people  of  the  state  by  the  at- 
torney-general or  the  district-attorney  of  the  coimty  where  the  offense  was  committed. 

DcvlvmtlMb — Code  eiv.  proe^  f  887,  without  chance;  originally  revised  from  oode  of  prec.,  f  96. 

§  63.  Limitation  ^ere  none  specially  prescribed. 

An  aclion,  the  limitation  of  which  is  not  specifically  prescribed  in  this  article,  must  be  com- 
menced within  ten  years  after  the  cause  of  action  accrues. 

IICflVBtloii«— Code  oiv.  proo.,  |  388.  without  chanae;  v.  Belmont,  83  Miao.  340.  144  N.  Y.  Supp.  801;  Otier  v. 

otuonally  reviaed  from  code  of  proo.,  f  97,  amended  by  Neiman,  96  Miae.  481,  160  N.  Y.  Sumx  alQ. 

atsuiiv  out  the  words  "for  relief,^*  after  the  word  "action^'  Pftrtaenliip    aceoiliitln|.— Gilmore    v.    Ham,    142 

ia  tba  l»t  fine.  N.  Y.  1;  Gray  v.  Green,  41  Hun  624. 

AapHoitlMU—Biitlar  v.  Johnaon,   111  N.  Y.  204;  %MCllte  _peiformjuiM.'-Gn>eBbeck  v.  Morgan,  206 

fltroush  V.  Board  of  Supervisors,  119  N.  Y.  212,  220;  N.  Y.  385;  WooUey  v.  Stewart,  222  K.  Y.  347;  Fitspatrick 

Gahrvy  v,  MeteopoUtaa  El.  Ry.  Co..  128  N.  Y.  13%  142;  v.  Borland.  27  Hun  291. 

p*.;.>^iw«/i*r  V.  Farmers'  Loan  it  Trust  Co.,  172  N.  Y.  519;  Belbrmntton.— Ezkom  v.  Exhom,  1  App.  Div.  124, 

TnadweO  v.  Clark,  190  N.  Y.  61,  affg.  114  App.  Div.  493,  87  N.  Y.  Supp.  68;  Hoyt  v.  Putnam,  89  Hun  402;  Sprague 

100  N.  Y.  Supp,  1;  Hofferberth  v.  Naah,  191  N.  Y.  446,  v.  Cochran,  70  Hun  512,  24  N.  Y.  Supp.  369. 

affg.  117  App.^iv.  284,  108  N.  Y.  Supp.  317;  Smith  v.  Gload  on  title.— Miner  v.  Neekman,  60  N.  Y.  337; 

Hnnaton,  43  App.  Dfar.  17. 69  N.  Y.  Supp.  521 ;  Dugaa  v.  Qennan  Sa^ngs  Bank  v.  Wagner.  164  App.  Div.  234.  238. 

flbarkoy,  89  App.  IMv.  161,  85  N.  Y.  Supp.  778;  Chorr-  149  N.  Y.  Supp.  654;  People  ex  rel.  Townsend  v.  Cady,  18 

-vann  ▼.  Baehmann.  119  App.  Div.  146.  104  N.  Y.  Supp.  J.  A  S.  399. 

^1;  East  Lake  Lumber  Co.  v.  Van  Qorder.  105  Misc.  704,  Condnnoiii  tnsMM.— Qalway  v.  Metropolitan  £L 

.74  N.  Y.  Supp.  38;  New  York  Central  AH.  R.  R.  R.  Co.  Ry.  Co..  128  N.  Y.  132. 

J. Conle.  lOeMiae. Sa  168 N.  Y. Supp. 463; Quaokenbush  Aetions  liy  infl^nta^r-O'Donohue  v.  Smith,  130  App. 

r.  Qnaekenbush,  42  Hun  329;  Strang  v.  Cook.  47  Hun  46;  Div.  214, 221. 114  N.  Y.  Supp.  536;  Ford  v.  Clendenin.  156 

tfortlBier  v.  Chambeft.  68  Hun  336,  17  N.  Y.  Supp.  874;  App.  Div.  433,  137  N.  Y.  Supp.  64.  affd.,  215  K.  Y.  10; 

'snigle  V.  Hohmaa.  76  Hun  377,  380, 27  N.  Y.  Supp.  Ill;  OT)onohue  v.  Smith,  57  Miao.  448,  109  N.  Y.  Sm>p.  929. 

faaon  v.  Henry.  83  Hun  646,  650,  31  N.  Y.  Supp.  1068.  Annidmentof  marrlace-^-Cluttenden  v.  Chittenden, 


includes   special .  proeeedingr-Mattar    of    68  Mise.  172.  123  N.  Y.  Supp.  629. 

Dinka  v.  Banry,  73  BAiso.  391,  131  NVYTSupp.  39.  Sepantion.— Sturm  v.  Sturm.  80  Miso.  277, 141  N.  Y. 


^.  Y.  186,  193:  Gibnoie  v.  Ham.  142  N.  Y.  1;  Ford  v.  LUbmty  of  flockliolders.— Richards  v.  Gill,  138 
:aandBam,^16  N.  Y.  10;  SiQies  v.  White.  18  App.  Div.  59,  App.  Div.  75,  122  N.  Y.  Supp.  620. 
IS  N.  Y.  Supp.  194:  Matter  of  Smith,  66  App.  Div.  340,  72  Mt  by  atocldioidcn  for  Mconnttnf  .--Logan  v. 
9.  Y.  Sopp.  1063;  HoH  v.  Hopkins,  63  Misc.  637, 641, 117  New  York  Sugar  Refining  Co..  176  App.  Div.  660.  163  N. 
«.  Y.  Sappl  177;  Hart  V.  Goadby.  72  Misc.  282,  288, 129  Y.  Supp.  mT  _  ^  ._^  .^  «  , 
?.Y.  Supp.  802.  B«prM«iiiatlTe  MtloD  by  atoddioldtn.— <V>nti- 
Ml  fhwd.-<aaik  V.  Gihnoie,  149  App.  nental  Securities  Co.  v.  Belmont,  168  App.  Div.  483.  154 


r.  446^  188  N.  Y.  Supp.  1047;  Continental  Securities  Co.     N.  Y.  Supp.  64. 


Si  54-67  CIVIL  PRACTICE  ACT  art.  2 

OondcmUBtlaii  pnieKdliiKi,  dklm  for  dunuUK*-—     125  N.  y.  200i  Peek  v.  Didun.  41  Miio.  473,  477.  S4 
FeoplfSjreLChedneyv.atvof  N«ir  York,  109  MW.  119.     N.  Y.  Supp.  lOM;  Buimlsr  v.  Aekermu.  S3  Hun  40.  17 
SapplcDKntari'  prareetflon.— Canynfbani  v.  Du9y.     N.  Y.  Supp.  436. 

§  64.  Certain  actions  by  the  people  subject  to  same  limitatioas. 
The  limitionfi  prescribed  in  tbia  article  for  actjona  other  than  for  the  recoveiy  of  real  prop- 
erty apply  alike  to  actions  brought  in  the  name  of  the  people  of  tJie  state,  or  for  their  bcoie&t, 

and  to  actioufi  by  private  persons. 

D««lMkli*B.— Cod*  dT.  pros.,  f  389.  without  eh«aie;  l^kOMr  am  iteto  Wt*»«<». — Btste  t.  Coantr  of 

onciiully  nvued  from  oode  of  proc..  (  9S.  Khivi.  12S  N.  Y.  313,  331;  HaMr  o(  Bnukdntb.  14  Hub 

Bbef.— Nn  York  Cwtna*  H.  R.  R.  R.  Co.  t.  Ck>Ule,  SSS,    5»7. 
102  Miao.  30, 166  N.  Y.  Bupp.  443. 

S  66.  Action  against  nonresidait. 

Where  a  cause  of  action,  which  does  not  involve  the  title  to  or  poaocomon  of  real  pn^rty 
within  the  state,  accrues  against  a  person  who  is  not  then  a  resident  of  the  state,  an  action 
cannot  be  brought  thereon  in  a  court  of  the  state  f^aiost  him  or  hie  porsonal  repreeenlAtive 
after  the  expiration  of  the  time  liniited  by  the  laws  of  bis  reaidence  for  britiging  a  like  action, 
provided  that  if  the  limition  of  the  time  fixed  by  the  laws  of  his  residence  for  bringing  such  ac- 
tion be  less  tlian  the  time  fixed  by  the  laws  of  this  state  for  a  like  action,  the  limitation  fixed 
by  the  laws  of  tliis  slate  shall  apply. 

39a  u  mm.  by  L.  1919.  IT  Abb.  N.  C.  397.  3  St.  Bn.  977;   BMt  r.  Simpno. 

.                                                         id  M  tODporuy.  SS  Hon  IT,  10.  IB  N.  Y.  Supp.  S78. 

k  R.  B.  Co..  30  N.  Y.  "Urn  aT  hto  bhMmw.^— Uub  HiiootI    Buik  t. 

:                                                          S3:  WbitiDi  v.  Miller.  Jona.  loe  App.  Dir.  S2S.  9fl  N.  Y.  Supp.  338;  Mufcunka 

p.  630:  PowsT V.  Hslha-  Waolea  Mf(.  Co.  r.  PluUlpt.  tS  Uiw.n*,  15B  N.  Y.  Snpp. 

1                                                         Lacbamuyer.  37  Bow.  T7S:  Bdden  t.  Wilkinui.  33  Muo.  6W.  6«3,  08  N.  f . 

1                                                         u.  3«37Iin«>lD  V.  Bit-  Supp.  B»;  Smith  r.  Wtattn  Pftdfio  Rulntr  Co..  1S4 

)  App.  DiT.  130. 130  N.  Y.  Supp.  I»:  HMtMoa  v.  FkUsr. 

Lake  Shore  Jc  Mich.  Gd  App.  Dit.  91,  97.  07  N.  Y.  Bupp.  ei2i  Turloi  v.  Byian. 

I  17  Am).  DiT.  BIT.  4S  N.  Y.SUPP.TCI7,  nii..  ISaN,  Y. 

3  How.  Pt.  (N.  B.]  405,  £13. 

§  66.  Accnial  of  action  on  account. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual,  open  and  current  account, 
where  there  have  been  reciprocal  dnaandB  between  the  parties,  t^  cause  of  action  is  deemed 
to  have  accrued  from  the  time  of  the  last  item  proved  in  the  account  on  either  ade. 

DeHntton.— Code  civ.  pnic..  |  380,  without  ohuce;  App,  Div.  214. 131  N.  Y.  Supp.  lOtl iPulvu  v,  Eaelrtrn, 

oiiouilhr  nrrlnd  from  ood«  of  proc.,  |  95.  23  Mtac.  429.  SO  N.  Y.  Bupp.  700;  KMn  Wlfon  Worki 

'Valbal.  tmtm.  *mi  «mat  Mnia>t."~an«i  v.  v.  UeiuikeD-WUIcDhMak  Co^  07  Uke.  4K,  123  N.  Y. 

Diabiow.  79  tt.  Y.  t;  Edo  v.  Dicffeodorf.  102  N.  Y.  720;  Bupp.  119;  Roa  v.  Roh,  0  Hun  SO:  Backn  t.  Jonet.  37 

MMtcr  of  Qudner,  103  N.  Y.  G3>:  DcbIk  v.  Douh.  110  Hua  30;  Matur  at  OTda'*  BMBia,  lU  N.  Y.  Sup*.  031; 

N.  Y.  60!;  Aduu  v.  Clin,  140  N.  Y.  100;  Crow  v.  OlpMon,  Willima*  v.  Davii.  7  Civ.  Proc  Bu  aSJiTucker  v.  Itm, 

141  N.  Y.  403;  Murdock  v.  Waterraui.  14S  N.  Y.  00;  OCov.  193;  Slmballv.  BR)«a,7WMid.  Sa2:Chuiberlui 

-       "      "  -         "■■  Ctuiw,gWwd.l37iBiaUMv.MMbn.2»Wa>d.73; 

iDtcntotd)"  ■"     ■ 


106  App.  Div.  898.  131  X.  Y.  Bupp.  1041;  Kelly  Asphalt  iDtcntatdebtWin  makincpart  paymeDt.— Buihea  v. 
Block  Co.  y.  Brooklyn  Alotru  Anihalt  Co.,  190  App.  Eddy  Valva  Co..  147  App.  Div.  350.  131  N.  Y.  Supp.  744. 
Div.  750,   ISO  S.  Y.  Supp.  800;  Dodoe  v.  HolbiDok.         "•ed«rai«l    denwnds."— Giwl    t.    DiabBw.    79 

107  MiK,  2S7.  170  N.  Y.  Supp.  S82;  Swift  v.  Swtft,  5  App.  N.  Y.  1. 

Div.  J87,  3B  N.  Y.  Supp.  3S4:  Buidiek  v.  Hick>.  29  App.         Bnrdan  at  pnof.— Mahoney  t.  Clvk,  1  App.  Div. 

Div,  ZOO,  51  N,  Y.  Silpp.  789;  Lashey  v.  Campbvll,  70  190,  37  N.  Y.  Snpp.  138;  Hnrlbert  t.  m^ol.  20  Hud  407; 

App,  Div.  127. 75  N.  VT^pp.  72;  Miller  v.  Loiw^ora,  14T  Ov^lervm  v.  Clark.  48  St.  Rep.  93, 20  N.  Y.  aupp.  81. 

S  67.  Aetna  accruing  after  death  and  before  grant  of  lettorg. 

For  the  purpose  ot  computing  the  time  within  which  an  action  must  be  commenced  in  a 
court  of  the  state  by  an  executor  or  adminirtrator,  to  recover  personal  property  taken  after  the 
death  of  a  testator  or  intestate  and  before  the  issuing  of  letters  teet^nentaiy  or  letters  of  ad- 
ministration, or  to  recover  damages  for  taking,  detaining  or  injuring  personal  property  wiUun 
the  same  period,  the  letters  arc  deemed  to  have  been  issued  within  six  years  after  tlie  death  of 
the  testator  or  intestate.  But  where  an  action  is  barred  by  this  section,  any  of  the  next  of  kin, 
legatees  or  creditors,  who  at  the  time  of  the  transacticMt  upon  which  it  might  have  been 
founded  was  within  the  age  of  twenty-one  years,  or  insane,  or  imprisoned  on  a  cismnal 
charge,  may  within  five  years  after  the  ceasation  of  such  a  disalMHty  maintain  an  action  to 
recover  damiiges  by  reason  thereof ;  in  which  he  may  recover  such  sum  or  the  value  of  suck 
property  as  he  would  iiave  received  upon  the  final  distribution  of  the  estate  if  an  action 
had  been  seasonably  commenced  by  the  executiM'  or  administrator. 

DcrirattaD.—Code  dv.  iiroc.,  1 362.  aa  am.  by  L.  ISTT,  ApWIfahaa.— Matthew   v.    AmwinaB    Cential   I*a. 

■    •■"    --     -    Co.,  S  App.  Div.  339,  347.  41  N.  Y.  Sups.  304,  mod.  151 

tt  far  d»ath  of  N.  V,  449;  Bamn  v.  City  ol  Brooklyiu  23  Aiw.  Div.  (00. 

""     Beaosory  48  N.  Y.  Supp.  30;  CohenK.  Hyraea,  04  Hun  H.  18  N.  Y. 


ptaiotiTi  hitMtat*.  daoedeal  cOaU  I,.  I  130.    Beoosery  48  N. 

thercoa,  anddiqioaitieaofpnKHda.    Id.,  U132-134.  8uu>. 

Role  prior  la  ttatate.— Banfonl  v.  ^nfonl,  02  N,  Y.  Cbi 

063;  Cohea  v.  ^mfa,  04  Hun  M.  50.  18  N.  Y.  Shm>.  Sui 
571:  Bueklis  v.  Fud,  0  Barb.  393;  Everitt  v.  Evelitt.^1 


lie  prior  la  ttalate.— Banfonl  v.  ^nfonl,  02  N,  Y.         C&WMlalt  — Luneh  v.  Lunoh,  SB  Bun  112.  34  N 
Cohea  v.  %'»«,  04  Hun  M.  50.  18  N.  Y.  Shm>.    Supp.  1083, 


art.  2 


LIMITATIONS  OF  TIME 


§§58-61 


§  68.  Action  on  bill  or  note  issued  as  money. 

This  article  does  not  affect  an  action  to  enforce  the  pa3rment  of  a  bill,  note  or  other  evidence 
of  debt  issued  or  put  in  circulation  as  money. 

DetlvBttoii. — Code  eir.  pioe.,  %  893,  amended  to  ezpTew  the  apparent  meaning;  originally  revised  from  code  of 
fWDC.,  %  108. 

§  69.  Acknowledgment  or  new  promise  must  be  in  writing. 

An  acknowledgment  or  promise  contained  in  a  writing  signed  by  the  party  to  be  charged 
thereby  is  the  only  competent  evidence  of  a  new  or  continuing  contract  whereby  to  take  a 
case  out  of  the  operation  of  the  provisions  of  this  article  relating  to  the  limitati(His  of  time 
within  which  an  action  must  be  brought  other  than  for  the  recovery  of  real  property.  But 
this  section  does  not  alter  the  effect  of  a  pa3rment  of  principal  or  interest. 

Pmrment  of  Intereti. — Matter  of  Conaalus.  95  N.  Y. 
340;  Union  National  Bank  ▼.  Dean.  154  App.  Div.  869. 
139  N.  Y.  Supp.  835. 

Pwt  pAirmcBt.— Smith  v.  Byan,  66  N.  Y.  352;  Gilbert 
V.  Conutoek.  93  N.  Y.  484;  Blair  v.  Lynch,  105  N.  Y. 
636:  MUla  y.  Davia.  113  N.  Y.  243:  Adama  v.  Otin.  140 
N.  Y.  150;  Ciow  v.  Gleaeon.  141  N.  Y.  489»  493:  Murdock 
V.  Waterman,  145  N.  Y.  55.  62;  Bouton  v.  Hill.  4  App. 
Div.  251,  256.  38  N.  Y.  Supp.  498;  Security  Bank  v. 
UnkeUtem,  160  Ah>.  Div.  315,  145  N.  Y.  Supp.  9;  Kelly 
Aaphalt  Block  Co.  t.  Brooklyn  Aloatrai  Aiq>halt  Co.. 
190  App.  Div.  750. 180  N.  YTSupp.  805. 

PlMrmeni  br  ag»n«.~City  Nat.  Bank  v.  Phelpe,  86 
N.  Y.  484.  492;  McMullen  v.  Rafferty.  89  N.  YT  456; 
Littlefield  v.  Littlefield,  91  N.  Y.  203. 

PannMit  by  M-turety.— Hai}l  v.  Mincie,  206  N.  Y. 

ifmmmut  br  •momimm  tf  iiiMMMtoiit.-^akob- 

■on  V.  Lawrence,  93  Misc.  61,  156  N.  Y.  Supp.  635. 

.  Wahrflr  by  boud  of  lepoi  i iw»f».— Wooda  v.  Super- 
viaow,  136  N.  Y.  403. 

BlolO.~iancaid  v.  Archibald,  73  N.  Y.  189;  Lawrence 
V.  Baker.  44  Hun  582. 

Oiock.— Heaton  v.  Leonard.  69  Hun  423,  23  N.  Y. 
SoDp.  469. 

■oaoiroi  of  note. — Maurice  v.  Fowler.  78  Misc.  357. 
18s  N.  Y.  Supp.  425. 

PmoI  proouso.— Youag  v.  Ingalibe.  151  App.  Div. 
768,  135  N.  Y.  167,  60  NTY.  Spp.  1003. 

Oml  proof.— Hodnett  v.  Gault.  64  App.  Div.  163. 
71  N.  Y.  Supp.  831. 

Htoet  of  eodo  Hw.  pcoc-'Shapley  v.  Abbott,  42 
N.  Y.  433.  447. 


BortfmtiOB.-— Code  civ.  proc.,  (  395,  without  change  of 
orisinaUy  revised  from  code  of  proc.,  %  110. 
i,  ni0lcleBcy. — Henry  v.  Boot,  33 
N.  Y.  526.  ^0;  Kincaid  v.  Arohibaki.  73  N.  Y.  189; 
Maneheater  v.  Braedner,  107  N.  Y.«349;  Friabie  v.  Lucaa. 
102  App.  Div.  583. 183  N.  Y.  Supp.  308;  Shaw  v.  Lambert. 
14  Add.  Div.  265.  43  N.  Y.  Supp.  470;  Yatea  v.  Wing,  42 
App.  Div.  356.  50  N.  Y.  Supp.  78;  Fletcher  v.  Daniels,  52 
App.  Div.  67.  64  N.  Y.  Supp.  861;  Benedict  v.  Sk>cum,  95 
App.  Div.  602.  88  N.  Y.  Supp.  1052;  fflnn  v.  Stanmu  152 
App.  Div.  76.  136  N.  Y.  Supp.  737;  Hyde  Park  Flint 
Bottle  Co.  V.  Miller.  179  App.  Div.  73.  166  N.  Y.  8uk>. 
110;  Wright  v.  Parmenter.  23  MIk.  629.  52  N.  Y.  Supp. 
00;  Kafan  v.  Crawford.  28  Misc.  572,  69  N.  Y.  Supp.  853; 
Anderson  v.  Sibley.  28  Hun  16;  Petzie  v.  Mott,  38  Hun 
261:  Davis  v.  Noyes.  61  Hun  87,  15  N.  Y.  Supp.  531; 
C^idd  V.  Jonea.  63  Hun  142.  17  N.  Y.  Supp.  582. 

liottcn.— Connecticut  Trust  Co.  v.  wead,  58  App. 
DiT.  408.  00  N.  Y.  Supp.  518.  mod.  172  N.  Y.  497;  Levy 
T.  Boppor.  106  App.  Dhr.  304*  04  N.  Y.  Supp.  005;  SerreU 
▼.Forbes.  106  App.  Div.  482, 94  N.  Y.  Supp.  805;  WiUcs  v. 
63  Mwc  462.  105  N.  Y.  Supp.  TT;  Donoourt  v. 


DontoB.  55  Misc.  504.  105  N.  Y.  Supp.  906.  affd..  131 
App.  Div.  905;  Rosopsky  v.  Lucas.  154  N.  Y.  Supp.  1. 

moo,  0  N.  Y.^;  Pickett  v.  Leonard.  34  N.  Y.  175;  De 
FtaMt  v.  Warner.  08  N.  Y.  217;  Matter  of  Kendriek.  107 
N.  Y.  104;  Manehwter  v.  Braedner,  107  N.  Y.  346;  Ross 
▼.  Boas,  6  Hun  80;  Winterton  v.  Winterton.  7  Hun  230; 
Morrow  v.  Morrow.  12  Hun  386;  Fleteher  v.  Updike,  67 
Boib.  364.  ^^ 

__       li    by    «BMii4or.>-Bloodfood     v. 
8  N.  TT  362;  Bcfaats  v.  Montte,  146  N.  Y.  137. 


§  60.  Certtin  distbilities  excluded  from  time  to  commence  action. 

If  a  person  entitled  to  maintain  an  action  other  than  for  the  recovery  of  real  property,  ex- 
cept for  a  penalty  or  forfeiture,  or  agamst  a  sheriff  or  other  officer  for  an  escape,  is  at  the  time 
when  the  cause  of  action  accrues,  either: 

Within  the  afe  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  criminal  offense, 
for  a  temi  less  than  for  life;  the  time  of  such  a  disability  is  not  a  part  of  the  thne  limited  in  this 
article  for  ooounencing  the  action;  except  that  the  time  so  limited  cannot  be  extended  more 
than  five  yean  by  any  such  disability,  except  infancy;  or  in  any  case  more  than  one  year  after 
ibe  disability  ceases. 

If  Oodgi  civ.  proe.,  %  396,  without  ohaac6  of  Supp.  08;  Fbrd  v.  Clendenin,  156  App.  Div.  433,  133 
oricinAUy  nrwtd  tmmi  code  of  proe.,  1 101.  N.  Y.  Si9>p._64.  affd..  215  N.  Y.  10;  Jmmi  t.  Ooets.  11 
llMW    •etkws    afunst    m«iiiofteJltiee.~Mo- 

^    .  It  V.  City  of  New  Yotk<  18C  N.  Y.  85^  levg.  96  App. 

Div.  622. 90  N.  Y.  Supp.  1105;  Winter  v.  City  of  Nianrm 

Tnlk.  190  N.  Y.  108.  revg.  119  App.  Div.  586.  104  nTY. 

Bnpp.  39;  Norton  v.  Mayor.  16  MIm.  308.  38  N.  Y.  Supp. 

M. 

laAuwr.— Ford  v.  Clendenin.  215  N.  Y.  10;  CahiU  v. 

8mU,  03  App.  Dhr.  105,  86  N.  Y.  Supp.  1009;  PzeuMe  v. 

GhiUwoldlU  Hol#l  Co..  134  App.  Div.  383,  119  N.  Y. 


Miec.  380.  386,  32  N.  Y.  Supp.  U4;  Matter  of  Pond.  40 
MiK.  66.  81  N.  Y.  Supp.  249;  Gabriel  v.  Gabriel.  79 
Misc.  346.  139  N.  Y.  Simp.  778;  Giebel  v.  Elwell,  91  Hun 
550,  36  N.  Y.  Supp.  238. 

Kileiiitop  after  dlaablllty  eeiMS. — Dunham  v.  Sate. 
59  N.  Y.  W;  Aeker  v.  Aeksr.  81  N.  Y.  148;  HoweU  v. 
Leavitt,  95  N.  Y.  617;  Matter  of  Refers.  153  N.  Y.  316, 
321 ;  Hylaad  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.,  24  App.  Div. 
417,  48  N.  Y.  Supp.  46;  Bucklin  v.  Buoklin.  1  KefhB  141. 


§  61.  Defense  er  conntefclaim. 

A  cause  of  action  other  than  for  the  recoveiy  of  real  property,  upon  which  an  action  eannot 
be  maintained  as  prescribed  in  this  article,  cannot  be  effectually  interposed  as  a  defense  or 
counterclaim. 

eiv.  proe.,  f  897.  without  chance         SeetlMi  dtci.—KeUy  Asphalt  Block  Co.  v.  Brooklyn 

AfasatiM  AaphaH  Co..  190  App.  Div.  750.  180  N.  Y. 
V.  Ri4bir,  68  Mlio.  587,  125     Supp.  805. 


^"i^i^V 
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M  63,  63  CIVIL  PRACTICE  ACT  art.  3 


ARTICLE  3 
CourtSy  judges  and  referees 

Bee.  68.  Courts:  general  juriadiotion  and  power. 

63.  General  powers  of  courts  of  record. 

64.  General  jurisdiction  of  supreme  court. 

65.  Powers  of  justice  of  suj^reme  oourt. 

66.  Grant  bjr  appellate  diinaion  of  orders  refused  by  oourt  or  justice. 

67.  Jurisdiction  of  county  court. 

68.  When  domestic  corporation  or  joint-stock  company  deemed  resident  for  determininc  jurisdiction  of  oountj 

oourt. 

69.  When  jurisdiction  of  county  court  co-«stensiTe  with  siq>reme  oourt. 

70.  Sessions  of  county  oourt. 

71.  Application  of  provisions  to  county  court. 

72.  Service  of  execution  or  process  of  county  court  in  any  oounty.  * 

73.  Incapacity  of  county  judge  or  special  county  judge. 

74.  Power  of  county  Judge  in  matters  before  county  court. 

75.  Power  of  county  ^udge  in  special  proceeding 

76.  Power  of  county  ^udge  when  holding  court  in  another  oounty. 

77.  Power  of  county  judge  to  perform  duties  of  justice  of  supreme  court  at  dkambers. 

78.  Continuance  of  proceedings  before  judges  of  same  court. 

79.  Vacancies  or  changes  in  judges;  power  of  judge  out  of  office. 

80.  Powers  of  court  exercisable  by  rderees. 

81.  Removal  of  referees  and  other  officers  and  appointment  of  successors. 

■ 

§  62.  Courts;  general  jurisdiction  and  powers. 

The  courts  referred  to  in  this  act  are  enumerated  in  sections  two  and  three  of  the  judiciary 
law.  Each  of  those  courts  shall  continue  to  exercise  the  jurisdiction  ai^d  powers  now  vested  in 
it  by  law  according  to  the  course  and  practice  of  the  court,  except  as  otherwise  prescribed. 

DerlTatioii. — Code  civ.  proc.,  (  1.  se  am.  by  L.  1909.  Burrall  v,  Jewett,  2  Psige  184;  Myers  v.  Hardy,  11  Wkly , 

oh.  65;  and  code  civ.  proc.,  §  4,  as  am.  by  L.  1877.  ch.  416,  Dig.  130. 

without   change  of  substance,   originally  revised   from  Copjrlghts. — ^Potter  v.  McPherson,  21  N.  Y.  559; 

code  of  proc,  part  of  (  10,  and  part  of  S  460.    Code  dv.  Palmer  v.  De  Witt,  47  N.  Y.  332;  Wools^  t.  Judd,  4 

proc.,  (  220,  relating  to  jurisdiction  of  appellate  divisions  Duer  379;  Oertel  v.  Wood,  40  How.  Pr.  10;  Widmer  v. 

and  powers  of  jiistices  is  repealed  without  re-enactment.  Greene,  56  How.  Pr.  91. 

The  first  sentence  has  been  superseded  by  the  amendment  Torto. — In  foreign  state.     Wertheim  v.  Clergue,  68 

of  1905  to  (  2  of  art.  6  of  the  constitution.   The  remainder  App.  Div.  122,  65  N.  Y.  Supp.  750:  Rouge  v.  Kouge, 

of  the  sectioQ  is  contained  in  (  6  of  art.  2  of  the  constitution  14  Misc.  421.  85  N.  Y.  Supp.  836.  afid.,  15  Misc.  86.  80 

in  identical  language.  N.  Y.  Supp.  436:  Barney  v.  Bursteinder,  7  Lans.  210; 

Purpose. — Solomon  v.   Bennett,   62  App.   Div.   56,  Newman  v.  Godoard,  3  Hun  70;  Ruckman  v.  Qieen.  9 

70  N.  Y.  Supp.  856.  Hun  225;  Home  Ins.  Co.  v.  Penn.  R.  It  Co.,  11  Hun  182; 

AppUcstloii.— Mut.  L.  Ins.  Co.  v.  Rigler,  79  N.  Y.  Burdick  v.  Freeman.  46  Hun  138.  affd..  120  N.  Y.  420. 

568;  Ross  v.  Wigg.  86  Hun  107.  IVcMMS. — In  foreign  state.    American  Union  Tel.  Co. 

ConstttottOD.— Jurisdiction     under,      Alexander     v.  v.  Middleton,  80  N.  Y.  408;  Cragin  v.  Lovell,  88  N.  Y. 

Bennett.  60  N.  Y.  204;  People  ex  rel.  v.  Nichols.  79  N.  Y.  258;  Dodge  v.  Colby,  108  N.  Y.  445;  De  Couroy  v.  Stew- 

582;  People  ex  rel.  v.  Supervisors,  49  Hun  476,  2  N.  Y.  art,  20  Hun  561. 

SUpp.  555.  EeeelTsr,   appolntoieiit.— HoUenbeok   v.    DoimeU, 

Admiralty. — Matter    of    Steamboat    Josephine,    39  94  N.  Y.  342:  Matter  of  Busch  Btewing  Co.,  41  App.  Div. 

N.  Y.  19;  Brookman  v.  Hamil.  43  N.  Y.  554;  Voee  v.  204,  58  N.  Y.  Supp.  812. 

Cockroft.  44  N.  Y.  415;  Poole  v.  Kennit,  59  N.  Y.  554;  Beferees.— Powers.    Milton  v.  Richardson,  21  Misc. 

Bartlett  v.  Spicer,  75  N.  Y.  528.  880,  47  N.  Y.  Supp.  735. 

Patents.— Dudley  v.  Mayhew,  3  N.  Y.  9;  Middlebrook  Giumlton.— Removal.    Matter  of  King,  42  Hun  607. 

v.  Broadbent.  47  N.  Y.  443;  Hovey  v.  Rubber  Tip  Pencil  SoTerelgii    natloil. — ^Action    against.       Hasard    v. 

Co.,  57  N.  Y.  119;  De  Witt  v.  Elmira  Nobles  Co.,  66  N.  Y.  U.  S.  of  Mexico.  29  Mise.  511. 61  N.  Y.  Sopp.  939,  affd.,  46 

459;  Continental  Store  Service  Co.  v.  Clark,  100  N.  Y.  App.  Div.  623,  61  N.  Y.  Supp.  939. 

865;  Hat  Sweat  Mfg.  Co.  v.  Reinoehl.  102  N.  Y.  167;  BitniterHtortel  Jnftodleaeto.— Bank  of  China,  etc 

Waterman  v.  Shipman.  130  N.  Y.  301;  Denise  v.  Swett,  v.  Morse.  168  N.  Y.  458. 

142  N.  Y.  602;  Hersog  v.  Heyman,  151  N.  Y.  587;  Mait-  Forein  eorpontloiis.— O'Brien  v.  Peoria  Water  Co., 

land  V.  Gas,  etc.,  Co.,  7  Misc.  35,  27  N.  Y.  Supp.  42;  5  App.  Div.  229,  89  N.  Y.  Supp.  121;  Aaglo-Ameriean 

Matter  of  Woven  Tape  Skirt  Co.,  12  Hun  111;  Kayser  v.  Provision  Co.  v.  Davis  Provision  Co.,  50  App.  Div.  278, 

Amoki,  41  Hun  275;  Annin  v.  Wren.  44  Hun  852;  Al-  68  N.  Y.  Supp.  987;  affd.,  169  N.  Y.  506.  191  U.  8.  .878; 

fison's  Bros.  Co.  v.  Hart,  56  Hun  282,  9  N.  Y.  Supp.  692;  Watson  v.  Cordage  Co.,  75  Hun  115.  26  N.  Y.  Supp.  1101. 

§  63.  General  powers  of  courts  of  record. 

A  court  of  record  has  power: 

1.  To  issue  a  subpoena  requiring  the  attendance  of  a  person  found  in  the  state  to  testify  in  a 
cause  pending  in  that  court:  subject,  however,  to  the  limitations  prescribed  by  law  mth  re- 
spect to  the  portion  of  the  state  in  which  the  process  of  a  local  court  of  record  may  be  senred. 

2.  To  administer  an  oath  to  a  witness,  in  the  exetcise  of  the  powers  and  duties  of  the  court. 

3.  To  devise  and  make  new  process  and  forms  of  proceedings,  necessary  to  carry  into  effect 
the  powers  and  jurisdiction  possessed  by  it. 

.  '  <       ■    ,  * 

DerlTatfoB. — Code  dv.  proc..  (  7;  ociginaUy  revised  sections,  post,  as  to  particular  courts.    Subposoas  gener- 

from  R.  8..  pt.  3.  ch.  3,  tit.  2.  f  1.    The  last  subdivision  alhr,  see  C.  P.  A4  H  408-414.    AdmSttbtMlion  of  os*h  or 

should  be  considered  in  connection  with  the  new  practice  affirmance,  see  C.  P.  A^  H  357-363. 

rules.  WHt  of  privltoge.— Parker  v.  Marco,  136  N.  Y.  585. 

BfCfS^f nff«#— >For  jurisdiction  of  particular  courts,  see 


art.  3  COURTS,  JUDGES  AND  REFEREES  {§  64^7 

§  64.  Genend  jurisdiction  of  supreme  court. 

The  general  jurisdiction  in  law  and  equity  which  the  supreme  court  of  the  state  possesses 
under  the  provisions  of  the  constitution  includes  all  the  jurisdiction  which  was  possessed  and 
exercised  by  the  supreme  court  of  the  colony  of  New  York  at  any  time,  and  by  the  court  of 
chancery  in  England  on  the  4th  day  of  July,  1776;  with  the  exceptions,  additions  and  limita- 
tions created  and  imposed  by  the  constitution  and  laws  of  the  state.  *  Subject  to  those  ex- 
ceptions and  limitations  the  supreme  court  of  the  state  has  all  the  powers  and  authority  of 
each  of  those  courts  and  exercises  the  same  in  like  manner. 

Dwlvatfoo.— Code  civ.  proe.,  f  217,  without  ohaofe;  288:  Matter  of  KnowMk.  158  N.  Y.  482;  Butler  ▼.  Jwvis, 

oxiginAlly  revind  from  R.  8..  pi.  8.  eh.  1,  tit.  2,  |»8;  61  Hun  248,  4  N.  Y.  Supp.  131;  N.  Y:  Security  Co.  v. 

tit.  3. 1 1.  and  L.  1847,  eh.  28a  I  16.  Saratoga  Gas  Co.,  88  Hun  009,  604,  34  N.  Y.  Supp.  800. 

BelioreBce^— General  juriadicUon  in  law  and  equity,  affd.,  167  N.  Y.  689. 

oontinued.    Conot.,  Art.  VI,  I  1.  Over  Infftnti.— Hauc  t.  Hewitt,  87  Miae.  67.  150 

Umltetton.— People  ez  rel.  Mayor,  ete..  of  New  York  N.  Y.  Supp.  236. 

▼.  Niohola.  70  N.  Y.  5iS8;  People  ez  rel.  Williama  ▼.  Corey,  Winmtnatlon  of  corponittDiif.-~Matter  of  Steinway, 

46  Hun  408.  4ia  159  N.  Y.  35a 

tm  of  eiecatton* — Genet  t.  PreMdent.  etc.,  General  or  ipeetel  tenii« — Salmon  v.  Gedney,  75 


dney. 
of  D.  &  H.  C.  Co..  118  N.  Y.  472.  N.  Y.  479;  SyraquM  SaT.  Bank  v.  Syvaouae,  C.  *  N.  Y.  R. 

Chaaeerr  power.— Wilooz  ▼.  Wilcox.  14  N.  Y.  576;     R.  Co.,  88  N. 
Matter  of  Wcleh.  74  N.  Y.  290;  Matter  of  Hubbard,  82        In  ehnmbei 
N.  Y.  9a  02;  Genet  v.  Preit..  etc,  D.  A  H.  C.  Co.,  113     Hun  408,  410. 


In  cinniben* — People  ez  reL  WilUama  ▼.  Corey.  46 


§  66.  Powers  of  justice  of  supreme  court. 

Any  justice  of  the  supreme  court  has  power  to  hold  a  special  or  trial  term  of  the  supreme 
court  in  any  county  for  the  whole  or  any  portion  of  the  term,  and  to  act  upon  any  business 
which  regularly  comes  before  the  tenn  in  which  he  is  sitting,  except  where  he  is  personally 
disqualified  from  sitting,  in  a  particular  action  or  special  proceeding.  Each  justice,  at  all 
reasonable  times,  when  not  engaged  in  holding  court,  must  transact  such  judicial  business  as 
may  be  done  out  of  court. 

Bcrffrndon.— Code  ctr.  proc.,  S  235,  as  am.  by  L.  1895,  of  court  in  any  county.    Const  art.  VI,  f  6.    See  alao 

eh.  945,  L.  190a  ch.  384,  L.  1909,  ch.  65:  amended  by  add-  People  v.  Hemnan,  109  N.  Y.  19a 

insthe  words  "in  any  county."  in  accordance  with  tne  de-  sajireme  eonrt*  teope. — ^Platt  ▼.  Woodruff,  61  N.  Y» 

eisKMM  and  16  of  art.  6  of  the  constitution;  originally  878;  Salmon  ▼.  Gedney,  75  N.  Y.  479;  Hull  ▼.  Hart,  27 

teviaed  from  IL  8..  pt.  3,  oh.  1.  tit.  4,  ( 14,  and  code  ofproo.,  Hun  21;  People  ez  rel.  Post  t.  Grant,  50  Hun  243,  3  N.  Y. 

I  26.  Sum).  142. 

BcTcrciiee. — Justice  of  supreme  court  may  hold  term  rroeedure.— >McQuican  ▼.  Del.,  Laek.  A  West.  R.  R. 

Co.,  129  N.  Y.  50. 

§  66.  Grant  by  appellate  division  of  orders  refused  by  court  or  justice. 

The  appellate  division  may  grant  any  order  or  provisional  remedy  which  has  been  applied 
for  without  notice  to  the  adverse  party  and  refused  by  the  supreme  court  or  a  justice  thereof. 

DerlmtlOB.— Code  civ.  proc.,  f  1348,  as  am.  by  L.  1895,  ch.  946,  Isst  clause,  without  change  of  substance;  origLnally 
iwieed  from  code  <A  proe.,  1 850,  in  part. 

§  67.  Jurisdiction  of  county  court* 

The  junsdiction  of  each  county  eourt  extends  to  the  following  actions  and  special  proceed* 
mgi,  in  addition  to  the  jurisdiction^  power  and  authority  conferred  upon  a  county  court  in  a 
particular  case  by  speaal  statutory  provisioQ: 

1.  To  an  action  for  the  partition  of  real  property;  for  dower  r  fOr  the  foreclosure,  redemption 
or  satiBf action  of  a  mortgage  upon  real  property;  or  to  procure  a  judgment  requiring  a  specific 
performance  of  a  contract  rdating  to  real  property;  where  the  real  property  to  which  the  ac- 
tion relates  is  situated  within  the  county;  or  to  foreclose  a  lien  upon  a  chattel  in  a  case  speci- 
fied in  section  two  hundred  and  six  of  the  lieb  law  where  the  lien  does  not  exceed  one  thousand 
dollars  in  amount  and  the  chattel  is  found  within  the  county. 

2.  To  an  action  in  favor  of  the  executor,  administrator  or  assignee  of  a  judgment  creditor, 
or  in  a  proper  case  in  favor  of  the  nidgment  creditor,  to  recover  a  judgment  for  money  remain- 
ing due  upon  a  judgment  rendered  in  the  same  court. 

3.  To  an  action  for  any  other  cause,  where  the  defendant  is,  or  if  there  are  two  or  more  de- 
fendants, where  all  of  them  are,  at  the  time  of  the  commencement  of  the  action,  residents  of 
the  county;  and  wherein  the  complaint  demands  judgment  for  a  sum  of  money  only  not  ex- 
ceeding two  thousand  dollars;  or  to  recover  one  or  more  chattels  the  aggregate  value  of  which 
does  not  exceed  one  thousand  dollars  with  or  without  damages  for  the  taking  or  detention 
thereof. 

4.  To  the  custody  of  the  i)erson  and  the  care  of  the  property,  concurrently  with  the  supreme 
court,  of  a  resident  of  the  county,  who  is  incompetent  to  manage  his  affairs  by  reason  of  lu- 
nacy, idiocy  or  habitual  drunkenness^  or  by  reason  of  hnbecility  ^sing  from  old  age  or  loss  of 
memory  and  understanding  or  other  cause;  and  to  every  special  procec^ng  which  the  sup^;eme 


3S  68,  69  CIVIL  PRACTICE  ACT  art.  3 

court  has  jurisdiction  to  entertain  for  the  appointment  of  a  committee  of  the  person  or  of  tJie 
property  of  aui^  sn  incompetent  person  or  for  the  sale  or  other  dispoaition  of  the  real  property 
situated  within  the  county  of  a  person  wherever  resident  irtio  is  so  incompetent  for  either  of 
the  reasons  aforestud,  or  who  is  an  inf uit ;  or  for  the  sate  or  other  disposition  of  the  real  prop- 
erty, situated  within  the  cpunty,  of  a  domestic  re%ioue  corporation. 

OatnUta^-Orie  ar.  proc.,  1 340.  u  w.  by  L.  18M,     Bapp.  588;  Hkwlay  r.  Wbil«a.  M  Hua  SW,  19  N.  Y.  Snpp 
otu  M6,  L.  1909,  cib.  fU,  L.  IVIO,  ch.  123,  wiUuut  chuie;     SSI. 

orl^oolly  revunl  from  eoda  of  proc,  I  30,  lubd.  I,  u  ■ntl>  U  NMl  y«»pw l|f .— WUHm  t.  WitUuu.  IS  dl. 
•m.  by  X.  187D,  Bh.  4S7.  I  1  uid  nibdi.  3-8;  L,  1804,  oh.     Proc.  168. 

"^ -w.— Andrem  T.  Sorton,  K  Mi»c.  M.  130  N.  Y. 


1.  VI,  1  14.     JurtldHitlon  In  qwoiol  pncsedlng*,  BPmMc    ■  W  f ■  iim ■<  ■■— TbomM    r.    Hunuo.    113 

C.  P.  A.,  f  TS.     GIhIIdd.  teroM  «nd  wbtiM  of  eouotr  Ff.  Y.  S4^  Ai&mt  v.  A>h.  44  Hun  lOS. 

Jiidni,  Bounty  L,  11  230-233.  UeetBUb— PiokaUia    t.    Lilieninr    Btawinc    Co.. 

Dndtoi    jvrUikilM.— KortmnysMaky    t.     Mm-  65  Miu.  365.  119  X.  Y.  Susp.  847, 

hatUo  Coopeme  Co..  162  App.  Div.  ffiS,  147  N.  Y.  Supp.  BmMmm  at  MrOM-^FrMa  v.  Ford,  B  K.  Y.  ITS;  Oii- 

tse-.  Rail  V.  Baekbmit.  2  CW.  Prae.  44>.  bwt  t.  Yak.  Ill  N.  V.  4M.  ■fli.  41  Bun  S«;  Cumia  v. 

OrtiiBd  iDitoUcUM.— Muter  of  Kloek.  10  App,  Aip.  141  App.  Div.  38,  125  N.Y.  Supp.  TS8;  KomnO- 

Div.  STm.  SI  N.  Y.  Bupp.  807.  yoniky  t.   Mutinttu  Coopsnca  Co..  102  Ajw.  Dlr. 

■quHaMe|BHidlrtli>B.-^:nr«bt«rr.  IxKint  Biuld-  285,  147  N.  Y.  Supp.  MS;  ^ik  v.  ShMnaikw.  ^  Mae. 

ins  Co.,  lOa  MiK.  368.  ISS  N.  Y.  Supp.  879.  «8T,  87  N.  Y.  Simp.  1113;  Rayn«  v.  Bloom.  44  Mi*c,  81, 

^BnKBUe  raOtf.— Oirco  v.  Bn>wB.  TS  Miic.  273,  139  8>  N.  Y.  Supp.  m;  Diikln  v.  Elsun.  88  Mae.  423.  1)6 

N.  Y.  Supp.  4ei.  N.  Y.  Saw.  44;  D*kF  v.  Miibo,  IS  Hun  356;  Bokmi  T. 


lei.  N.  Y.  Saw.  44:  D*kF  v.  Miibo,  15  Hun  356;  HalbrDcl  T. 
t  InrUdlctloii  Willi  niitmne  eanrt.—  Baker.  IJ  Bun  176;  H«iu  t.  N.  Y.,  W.  S.  *  B.  H.  R. 

HUUrotHulmt,  138  App.  Div.  208. 178  N.Y.  Supp.  800.  Co.,  34  Hun  802;  Buokv  v.  Ua^  73  Boo  543,  28  N.  Y. 

TMtofJlirlldletti>n.--H&ipsioT.  LaucrockBm.  Co..  Supp.  210;  Truay  v.  Smitb.  88  Hun  215.  34  N.  T.  Sapp. 

189  App.  ]>iv.  464.  1&5  N.  Y.  Supp.  1S7;  MsuHon  v.  790;  IbHm  t.  Rojnl  PMtiooU  Co..  147  N.  Y.  Supp.  BU: 

"— — '   "13  App,  Div.  371,  170  N.  Y.  Supp.  285.  McMnbon  v.  Shefmwi.  14  SI.  Itap.  637;  Ro«  v.  Emwr, 

It,  acUM  f*r  una  «f  —Mmr  •dr-—  17  St.  Rf.  4SS,  2  N.  Y.  Supp.  in. 


No«nnd.  1 


125  N.  Y.  Supp.  7S8i         mtaUamta  at  dtr.— Muvth  v.  City  of  Nm  Ysifc.  lU 

MiH.  190.  130  N.  YTSupp.  N.  T.  400,  >a|.  127  App.  Div. 424.  Ill  N.  Y.  Supp,  849. 
273, 13aN.Y.Siq)p.4fil.  lUMwatoBb,   i«iMri«l  jMliJItla.— M>ttar 

._.v '—Howird  Iron  of  ForkeL  6  App.  I)iv,  307,  400,  40  N.  Y.  Supp.  847;  Kent 

Hsffmo  T.  Jan-  v.  Wnt.  16  App.  Div.  496.  44  N.  Y.  Snpp.  Ml.  tfld..  154 

410;  HnckaU  v.  N.  Y.;49;  Kant  v.  Wast,  33  App.  Div.  112, 53  N.  Y.  Sur^ 

ID.  172;  Halpeni  244;  Mattm  of  Claik,  ST  Ann.  ftv.  5.  67  N.  Y.  Supp.  « 


ITbTy."! 


Mib'iT 


N.  Y.  595,  175  if.  Y,  139.  nvf.  T7  App.  D)T. 

■  -    ■  ~7Huna08: 

Mmtbcr  of  Wini.  83  Bun  284.  31  N.  Y.  Sudd.  T  ' 

..  Hnnun.  li_ ..    . 

Tnut  Cd,  V.  ftmdum,     affB.  71  Hun  197,  24  N.  Y.  8-_ 

ITS:  Onrid*  County         Pmtalait  (narftn.— Vard  v.  Patria,  1ST  N.  T. 

..    —  —  N.y.   —    — 


282,  160  N.  Y.     301,    308. 

-     ■ 'Wood  V.  Wiialay.  75  Miio.  031 


I,  78  Miac.  190,  139  N.  Y.     633, 79  N.  Y.  Supp.  IIW;  Jukam  v.  JaokKiii, 

u.i>«-  nr  w>nc  S3  Bun  284.  31  N.  Y.  Suim.  94i. 

-    '    i,  Iffl  N.  Y.  415, 


I  Hud  64S;  Moaher  *,  Ciunp-         OMla>  jDdcmaat, 

imlord,  06  Hua  2T9,  S  nTY.      135  N.  Y.  Supp.  878. 

§  68.  When  domestic  corporaticni  or  joint-stock  conqtai^  deemed  reudent  for 
detenninlng  jurisdictioEi  of  coim^  court 

For  the  purpose  of  determining  the  jurisdiction  of  a  county  court  in  either  of  the  cases  speci- 
fied in  the  last  section,  a  domestic  corporation  or  joint-stock  aaaociation  whose  principal  place 
of  bumess  is  established  by  or  pursuant  to  a  statute  or  by  its  artjolce  of  asaociatJon,  or  whose 
principal  place  of  buainess  or  any  part  of  its  plant  or  plants,  shops,  factories  or  offices  is  ao- 
tuaUy  located  within  the  county,  or  in  case  of  a  railroad  corporation  wh«e  any  portion  of  the 
road  operated  by  it  is  within  the  county,  it  is  deemed  a  reudent  of  the  county;  and  peraoiud 
service  of  a  summons,  made  within  the  county,  as  presoibed  in  ttus  act,  or  personal  service  of 
a  mandate  whereby  a  special  proceeding  is  commenced,  made  witJiin  the  county,  as  prescribed 
in  this  aat  for  persoiul  service  of  a  suaunons,  is  sufficient  service  thweof  upon  a  domestic  cor- 
poratioii  wherever  it  is  located.  A  city  whieh  shall  include  within  its  boundaiiee,  howevw, 
more  than  one  county  shall  not  be  deenied  &  domestic  corporation  resident  of  any  county  so 
included,  for  the  purpose  of  conferring  juriadictioa  on  a  county  court. 

Mrttaa«»^^Codeiii*.pma„|341.iiaam.brL.lSM.  TMtioa  Co.  162  App.  Dir.  7S3,  147  N.  Y,  8u».  •85; 

eb.  320.  L.  1911.  ab.  68,  L.  1914,  ah.  330,  without  Ehuca.  City  of  Naw  York  v.  ^aun  R.  R.  Co.,  31  MudTIeI.  B4 

BcTtnoMt.— Fananal  aarvioe   of  HnmuM  (dTdcH  N.V.  8vp.481. 

matia  corporalioa,  C.  P.  A.,  |  328;  injunction.  ld„  {  883;  OIBew  TMMcnt  Id  nuty.— Rsren  Rubbar  Co.  r, 

nUDdunu,  Id.,  |  4S9I.  OenaM*,  at«.,  Bcona  Co..  30  App.  Div.  166,  40  N.  Y.  Sqpp. 

„D«Hwtle   MCHntlM.— Mauoh   v.   City  of    Now  B89;  ParimaU  v.  Gnnn,  41  Hiaa.  160.  83  N.  Y.  Sunk  HO. 

Yoifc,  137  App.  IHv.  434,  111  It.  Y.  Supp.  MS,  afld.,  103  WalTCT  Of  ■Uc^Omi  M  t*  IwMletton.-^aynn 

N.  Y.  400;  Eldrad  t.  Na*  York,  159  App.  Div.  301,  144  T.  Asadoan  Losanutln  Co..  301  N.  Y.  1B3.  aSi.  140 

N,  Y.  Bupp.  403.  App.  Dir.  883,  124  N,  Y.  Supp.  1123. 

■■Ifcxi  ewpoM—M.— Jobnaoa  t,  Manbattan.  sfc., 

§  69.  When  jurisdiction  of  county  court  G»-eztensiTe  with  supreme  court 
Where  a  county  court  has  jurisdiction  of  an  action  or  a  special  proceeding,  it  possesses  the 
same  jurtsdictioo,  power  and  authority  in  and  over  the  same,  and  in  the  course  of  the  pro- 
ceedings therein,  which  the  supreme  court  posaessea  in  a  like  case;  and  it  may  render  any 
judgment,  or  grant  either  party  any  relief,  which  the  supreme  court  mightTender  or  gr^t  in 
a  like  case,  ai^  may  enforce  its  mandates  in  like  manner  as  the  supreme  court. 

Dvlrattoa.— Cola  dv,  pno.,  I  348.  firM  aBatenoa  App,  Div.  BS,  103  N.  Y.  Supp.  MS;  Queid*  CauMr 
without  ahawi.     na  hat  aatmA  b T  n.  poat.     Baa     lavfnia  Sank  r,  aaundon,  ITS  App,  DW.  383, 100  nTT. 


art.  3  COURTS,  JUDGES  AND  REFEREES  §}  70-76 

fiupp.  586;  Hawley  V.  Whalen,  M  Hun  fifiO,  552. 19  N.  T.  beeattMi  on  trmnflcript  of  judnnent  of  juBtioes' 

SuDp.  521.  court.— Rowe  v.  Peekham.  30  App.  Dir.  173,  51  N.  Y. 

Amendment    of    pIcMlliun,— Sixnpeon    v.    Rome,  Supp.  889:  Dameb  v.  Southard,  23  Miio.  235,  51  N.  T. 

W.  A  O.  R.  R.  Ck>.,  48  Hua  113;  Gould  t.  Pattersoa.  87  Supp.  1136. 

Han  533,  537.  34  N.  Y.  Supp.  289.  Conntwdalm  In  «IMM  of  $8»ti9.-^Howud  lion 

OcncfBl  imicnment  BCt»  proceedings.— Matter  of  Works  v.  Buffalo  Elev.  Co..  176  N.  Y.  1. 
WiUner.  40  Hun  66. 

§  70.  Sessions  of  cmrntf  court 

The  county  court  is  always  open  for  the  transaction  of  any  business  for  which  notice  is  not 
required  to  be  given  to  an  adverse  party,  except  where  it  is  specially  prescribed  by  law  that 
the  business  must  be  done  at  a  stated  term.  * 

llefflv»ttNi«— 0)de  civ.  proo..  1 355,  as  am.  hf  L.  1877,  from  code  of  pioc.,  1 31,  inpart.  aa  am.  by  L.  1876,  oh.  431; 
<^  416,  L.  1909,  eh.  65,  without  change;  oxiginaUy  revised      |  4.    See  L,  i847,  on.  70.  §24.  in  part. 

§  71.  AppUcstioa  of  provisions  to  county  court 

Each  provision  of  law  or  rule  conferring  power  upon  or  authorizing  a  proceeding  to  be  taken 
at  a  specified  term  of  court,  if  the  provision  be  applicable  to  a  county  court,  is  to  be  construed 
as  applying  to  aay  term  of  the  county  court  held  pursuant  to  an  appointment  made  as  pre- 
scribed by  law. 

Berif ation.— Code  dv.  proo.,  §  3342,  without  chanfe        VewEumenfc  of  •pse^  torn  Ifuttoe^i  eeort.— 

of  aubatanoe.  Bumpus  ▼.  Anderson,  49  Miso.  417, 99  K.  T.  Supp.  896. 

§  72.  SerYiee  of  ezectttioii  or  process  of  county  court  in  any  county. 

A  eounty  eoort  has  power  in  an  action  or  special  proceeding  of  whidi  it  has  jurisdiction  to 
send  its  process  and  other  mandates  into  any  county  of  the  state  for  service  or  execution,  and 
to  enforce  obedienOe  thereto,  with  like  power  and  authority  as  the  supreme  court. 

PiiliMtoW  Coda  dlv.  proc.,  %  347v  without  change.  Bieentlon  ef  preceis. — Irwin  ▼.  Metropolitan  Ry. 
See  L.  1873,  eh.  239,  §  11;  L.  1854,  eh.  96,  ||  13  and  14,  Co..  25  Misc.  187.  189,  54  N.  Y.  Supp.  195;  Tauaand  ▼. 
m  am.  by  L.  1857.  ch.  361.  Handtoar.  83  Misc.  587.  58  9 .68  N.  yT Supp.  77. 

§  73.  Incapacity  of  county  judge  or  special  county  judge. 

If  the  county  judge  is  for  any  cause  incapable  to  act  in  an  action  or  special  proiceediiig  pend- 
ing in  the  county  court,  or  before  him,  he  must  make,  and  file  in  the  office  of  the  clerk,  a  cer- 
tificate of  the  fact;  and  thereupon  the  special  county  judge,  if  any,  and  if  not  disqualified, 
must  act  as  county  judge  in  that  action  or  special  proceeding.  Upon  the  filing  of  the  cer- 
tificate, where  there  is  no  special  county  judge  or  the  special  county  judge  is  disqualified,  the 
action  or  special  proceeding  is  removed  to  the  supreme  court,  if  it  is  then  pending  in  the 
county  court;  if  it  is  pending  before  the  county  judge  it  may  be  continued  before  any  justice 
of  the  supreme  court  within  tiie  same  judicial  district. 

tttrillwIlML — Code  ciT.  peoe.,  1 342,  aa  am.  by  L.  1877,  Abaenee  ffcvm  ateie. — ^Matter  of  Manger,  10  App. 

di.  416.  first  two  sentences  without  change.     The  re-  Div,  347.  41  N.  Y.  Supo.  882. 

mainder  of  the  section  is  inchided  under  'Tenue."  f  190,  Sflleet  of  SUnf  earaSeate. — Queens-Nassau  Mortgage 

poet.  |342,  originally  levjtaed  ftam  code  of  pfoc.,  f  30,  Co.  v.  Graham,  167  App.  IHv.  4^  142  n;  Y.  Supp.  589; 

sdbd.  13.  as  am.  by  1. 1876,  ch.  431. 1  3.  Matter  of  Rhinebeok,  19  Hun  346. 

MttfBWiifi    TiiiiapaiUy  of  judge,  ludieiary  1.,  |  15. 

§  74.  Power  of  county  jud^e  in  matters  before  county  court 

Where  a  county  court  has  jurisdiction  of  an  action  or  special  proceeding,  the  county  judge 
possesses  the  same  power  and  authority  in  the  aetion  or  special  proceediBg  which  a  justice  of 
the  supreme  court  possesses  in  a  like  action  or  special  proceeding  brought  in  the  supreme  court. 

PtalraUon. — Code  dr.  proc.,   |348,  last  iMHtoMe  witWit  chaage  of  substance.    See  L.  1873.  oh.  239, 1 1. 

§  76.  Powor  of  coonty  judge  in  special  proceedings. 

Tlte  county  judge  also  possesses  the  same  power  and  authority,  in  a  specuil  proceeding, 
which  can  be  lawfuBy  instituted  before  him;,  out  of  oourt,  which  a  justice  of  ^e  supreme 
eoifrt  possesses  in  a  like  special  proceeding,  instituted  before  him  in  Mke  manner. 

mmtmMmU'^odm  civ.  pne.,  |  849«  without  <tosv.  mant.  Id.,  I  817;  may  make  as  parte  chaaiber  ordata. 

See  L.  1873,  ch.  239,  f  1,  and  also  L.  1849,  ^  125,  1 26,  Id.,  1 130;  may  grant  order  to  restiain  waste  by  Judgment 

■Bam.t^L.lS70,ck.490.ikiKlL.18Sl,ch.96,f25.asam.  4bbtor7ld.rH  720-723;  may  issue  order  to  produce  pria- 

hjrU  185T,.eh.  361.  oaer.  U.,  U416,  417;  of  habeas  4otfpiM  or  certieran  for 

nietiietei.    County  judge  may  appoint  guardian  ad  release  of  prisoner.  Id.,  U  l232.  1235.  1241 ;  may  grant 

Stem,  C.  P.  A..  S  ^PS:  Mat  order  of  arreet*  IdL.  f  817;  oudsr  la  supiileanentaiy  praosadingi,  Id.,  f  778. 


S  7B.  Power  of  county  judge  when  liolding  court  in  another  county. 

During  the  period  that  any  county  judge  shaU  be  in  a  county  other  than  his  own,  for  the 
purpose  of  IttiMipg  courts  therein^  he  may  exercise  all  the  powers  and  perform  all  ihe  duties  of 
the  county  judge  of  such  other  oounty,  which  said  last  mentioned  judge  is  by  law  authorised 

U 


■S!  77-80  CIVIL  PRACTICE  ACT  art.  3 

to  exerciae  and  perform  out  of  court  or  in  v&catioD;  provided,  however,  that  nothing  hereia 
contained  shall  empower  him  to  perform  the  duties  of  surrogate  in  such  other  county. 

Ptrtrmawi.— Oide  dv.  proc,  |30e,  u  uMsd  by  L.  IWa,  eh.  SG,  •rithout  shuKc;  ancinaUjr  nTued  from  L.  1S77, 

§  77.  Power  of  county  judge  to  perfoim  duties  of  justice  of  n^reme  court  at 

chambers. 

A  county  judge  within  hie  comity  poBsesees  and  upon  proper  application  must  exerciae  the 
power  conferred  by  law  in  general  language  upon  an  oflScer  autiwrised  to  perfonn  the  duties  of 
,a  justice  of  the  supreme  court  at  chambers  or  out  of  court. 

DerlntkHL—CDilD  cdv.  nroc..  i  241,  u  lepalfd  \>j  Wllliuna  v.  Corey.  W  Hun  MS.  laiuuoliDa.  Fsoplg  r. 
by  L.  1010.  ch.  6TS,  wilh-  Wmdholi,  OS  App.  Dtv.  B52.  74  N.  Y.  Supp.  341;  Bib- 
, J .  —       .__^  _   dtiA,^  Haa  3»i:  People  er  iS  RliowlM  ». 


1403, 


. , 1;  Poopk^ ,_,,. 

Pkk.  399;  People  ei  nl.  Wud  t.  Wud.  W  Htm 


nnn^  ^A 


of  Puk- 


out  shuiie;  oriidiiiUly  nvlwd  front  code  of  proc. 
.  Gnt  clmiue.  bdcTR.  B..  pt.  S.  ah.  3,  tit.  3,  |[  lE.  19. 
nnnn  Bf  c*B>tr  iDiia.— People  ei  rel.  Pen  T. 
121  N.  Y.  aT9;  PcDpla  u  ml.  Childi  v.  Knott,  1S7 
Dir.  BM.  187  N.  Y.  Supp.  604;  Lukin  t.  Steele,  25  hub 
■SM;  AldiBfer  t.  Pu^  19  Civ.  Pn».  91;  Lonolnet  t. 
B*«ny,  21  Civ.  Pmo.  Ifl.    Over  infut*.    P«^  ci  ral. 

S  78.  Continuance  of  proceedings  before  judges  of  same  court. 

In  the  counties  within  the  first  and  second  juicial  districts,  a  special  proceeding  inatituted 
before  a  judge  trf  a  ooiut  of  record  or  a  proceeding  oommenced  before  a  judge  of  the  court  out 
40f  court  in  an  action  or  special  proceeding  pending  in  a  oourt  of  record,  or  an  order  made  in 
«Qy  such  proceeding  may  be  amended,  the  time  for  service  of  an  order  theron,  enlarged  or  ex- 
tended or  tlie  proceeding  continued  from  time  to  iime  or  heard  by  or  before  one  or  more 
other  ju^es  of  the  same  court  with  like  effect  as  if  it  had  been  instituted  or  commenced  be- 
fore the  judge  who  last  hears  the  same.  Ai^  judge  of  the  court  shall  have  power  to  act  in  the 
le  proceeding  as  if  he  were  the  judge  before  whom  the  original  pro- 

140, 143:  Ma(t*r  of  MorriKD.  49  MiM.  444. 96  N.  T.  Snpp. 

S5q;MeAI(MDT.Stoddud.64Mui:.  647.  lOS  N.  Y.  Bniv. 
mn  leiiHiiice.  9;  Cheriaut  T.  Greenberi,  1B2  N.  Y.  Bupp,  137:Dnnuv. 

Wud  V.   Stoddud,    144     Vu  Poll,  IS  How.  Pr.  19. 

S46.  Contlniunee  br  aiI]aiiTiinMDt.^MiLtt«  of  mUon 

ImpetUl    IdjL    Co..    90      t.  Bnukni,  ISC  App.  Dit.  677,  13G  N.  Y.  Supp.  43S. 
„  of  New  York,  139  N.Y. 

§  79.  Vacancies  or  changes  in  judges;  power  of  judge  out  of  office. 

An  action  or  special  proceeding,  civU  or  criminal,  in  a  court  of  record,  is  not  discontinued  by 
a  vacancy  or  chai^  in  the  judges  of  the  eourt  or  by  the  r»«lectlon  or  re-appointaamit  of  a 
judge ;  but  it  must  be  continiied,  heard  and  detenuined  by  the  court  as  constituted  at  the  time 
of  the  hearing  or  determination.  After  a  judge  is  out  of  office,  be  may  settle  a  case  or  excep- 
tions, or  make  any  return  of  proceedings,  had  before  him  while  he  was  in  office,  and  may  be 
'Compelled  so  to  do  by  the  court  in  which  the  action  or  special  proceedii^  is  pending. 

DcriTatton.— Code  dv.  piw.,  |  2G.  M  un.  br  L.  1S77,  o[  MiyoT.  etc..  of  New  Yoi 

ch.  416.  withont  shucb;  orisjjuiUy  •  nibetitute  for  R.  S.,  Sn^  173  Add.  Dit.  SZ4,  I 

pt.  3,  oh.  3.  tit.  S,  i  2.  V.  ClynsU,  li  Sua  242. 

F*««r  or  Jndi*  ttUr  aptaOan  t  tma^—Muui 

:§  80.  Powers  of  court  exercisable  by  referees. 

Where  the  court  is  authorized  to  approve  an  undertaking  or  the  sureties  thereto,  or  to  make 
an  examination  or  inquiry,  or  to  appoint  an  appraiser,  receiver  or  trustee,  rt  may  (Urect  a  ref- 
erence to  one  or  more  persona  deeignabed  in  the  order,  ^thertomake  the  approval,  examina< 
tion,  inquiry  or  iq>pointeient,  or  to  report  ihe  facte  to  the  court  for  its  action  hereupon. 
Where,  according  to  the  practice  of  fte  oourt  of  ohanopry  on  the  thirty-first  day  rf  Deeember, 
eighteen  hundred  and  forty-ox,  a  matter  was  refraable  to  the  clerk  or  to  a  master  Ln  Ohsn- 
cery,  a  court  having  authority  to  act  thereupon  may  (Erect  a  reference  to  one  ot  more  per- 
sons; dedgFiated  in  the  order,  with  the  powers  which  were  possessed  by  the  clerk. oc  the 
mastor  in  chancery,  except  where  it  is  otherwise  specify  prescribed  by  law. 

DcrinttoD— Code  eiv.proo.,{  827,  uua.bvL.tS77.         Written  Intn    ._ 

ch.  416.  wilbout  cbinge  of  luliitaiice;  onoiult  nvised  TDwins  A  TnuPOrta 

inmL.  IS47,ck.'Slor(77,flMM>>t«M.    '  47  Siipp.   IMT 

Appllotkin.— Doyle  v.  MetropoLitui  EL  E.  Co.,  136         City  court  at  Km  York,  Inriidletlov.— Matter  ol 

K.Y.  »S,  509;  Prmsh  V.Porter,  SffBon3SB,  84  N.T.  OIDhtJ*  t.  Molhollend.  IS  Mtoo.  40,  S3  S.  Y.  Sopp. 

Supp-VeSiDoyler.  UA;Qr,2aMlM.  SI,  S6N.  Y.Sudd.  33;  Voioly  t.  AisUo.  65  Mieo.  NS.  120  N.  Y.  Sucv- B13. 
441.                                 ...  ^HBttnnrnmble  to  muter.— Tansen'XBt.BuKT. 

^■MalTWIwnnmA— Sa^rdv.  Rlaliudmi.  176  App.  Bmutan.  M'Bun  M7. 

Div.  199.T61  nTy!  B<>^iim.  ■ 
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COURTS,  JUDGES  AND  REFEREES 


§81 


§  81.  Removal  of  referees  and  other  officers  and  appointment  of  successors. 

A  referee,  receiver,  commissioner  or  appraiser  appointed  by  a  court  or  judge  may  be  re- 
moved by  the  court.  In  case  of  the  death,  resignation,  n^ect  or  refusal  to  serve,  or  removal, 
of  any  such  officer,  another  person  niay  be  appointed  in  his  stead. 

Dwiffttloii. — ^New.  This  aootum  suLkas  gmeiml  provir  partition,  S  1608  bm  to  oonunuHBonen  or  referee  in  ad- 
man  for  mmoral  and  ^>pointment  of  miacevorB  of  various  measurement  of  dower,  and  f  3829  as  to  commissioners  in 
offiosn.  See  eode  eir.  proe..  §  1650,  as  to  commissioners  in     lunacy  proceedings. 

f7 


;le4 

d  continuance 


roceeding. 

!  cause  of  action  survives  or  condnuee.  A  spe- 
if  tlie  right  to  the  relief  sought  in  such  spe<^ 

MmtUr  ot  NtKwood.  33  Hun  1«S:  Hnnrorth  r.  CnioB 

FBnyCo.,«aHun2ST,  18N.  Y-.8I         "  ~     " 

V.  Union  Fmy  Co,.  13  N  "  " 

et«^  *  IioB  Co..  Sa  Hun 

N.  Y.  El  R.  Co.,  17  N.  Y.  Supti.  7TB.  nSr 
HktMT  ol  N.  Y.  Oiypin  Co..  &  N.  Y.  B 


Bap^  ni;  Focb  t.  Town  oi 


PiilBM.— Mwtill  T.  Blwwluud,  7  App.  Ki 
N,_Y._Soiip_.  M..*ffd.,  ISS  N.  V.  882;  Kirt  N 

b  of  putr. — 


Bupp.  39, 

gtllMf  *■— Aiwif  T.  Lone  Iiluid  R  Co..  Sa  App. 
n>v.  379,  U  N.  V.  Bupp.  Ml. 

._^-._      ™. "iBkin,  27  Muc.  «0e,  S8  N.  T. 


i^.  Dhr.  403.  tas  N.  Y.  Bupp.  591. 

terest,  or  devolution  of  liability. 

a  of  li&bility,  the  action  may  be  continued  by  or 
recta  the  person  to  whom  the  interest  is  trans- 
Q  be  substituted  in  the  action  or  joined  with  the 

S73:  FUth  Nnt.  BiKik  y.  WoolKy.  31  App.  DiT.  SI,  52 
N.  Y.  Supp.  837:  Bnae  t.  Mstiopolitu  Lif*  Ini.  Co.,  37 
App.  I»v.  153.  U  N.  Y.  Bupp.  775;  Burton  t.  Burton.  57 
App.  DiT.  113.  S7  N.  Y.  Supp.  1087;  Perry  v.  IvrooKo. 
£l  App.  Di».  M.  81  N.  Y.  Supp.  580.  (fld.,  178  N.  Y.  KUi 
B«ek  V.  K«r,  S7  Ani.  Div.  1.  fo  N.  Y.  Supp.  1067;  Foi  *. 
Pncock,  163  AppTlJiT.  BS7. 138  N.  Y.  Bupp.  635;  BoMoa 
Wono  HoH  i  Rubber  On.  v.  JmIodd,  35  Miae.  7B1. 
S£  rt.  Y,  8iqM,  67>:  lUraincton  P>p«  Co.  r.  O'Doucb- 
ertr,  36  Bun  TV.  aSd..  M  N.  Y.  673;  Ltanaa  r.  Tom  of 
WoodMoek,  37  Hun  359;  SoiH  t.  Manluttu  B.  Co..  » 
N.  Y,  Supp.  304;  Sbaldon  t.  Hbtob,  7  How.  Pr.  MS. 
If«g<r  of  wfwtliM. — Burrow  t.  Mmncau,  132 
App.  DiT.  7»7. 127  N.  Y.  Supp.  637. 

Qfu  T.  M.  E.  R.  Co..  133  N.  Y.  9:  Vu  Allan  t.  N,  Y.  E. 


«rt4 


ABATEMENT  AND  CONTINUANCE 


§84 


R.  Co..  144  N.  Y.  174;  Hinehfeld  v.  Fltucenld.  157  N.  Y. 
166;  M oNuIto  v.  Huntinctoii,  62  Apjp.  THr.  257,  70  N.  Y. 
Sopp.  867:  Burnt  ▼.  Providcint  8avui0^  Life  AJuor.  Co., 
77  £pp,  DiT.  388,  76  N.  Y.  Sopp.  74;  Bart  r.  Waahbum, 
62  Hon  543.  16  N.  Y.  Snpp.  628;  Stout  v.  Betto.  74  Bun 
666.  26  N.  Y.  Sopp.  809:  People  ex  rel.  Donohue.  19 
N.  Y.  SupD.  36;  ffimout  ▼.  Besrn,  17  N.  Y.  Supp.  847.  44 


Si.  Bep.  767. 

MiMi  •€  tiaa6»t  of  pnpeity  n 
aetBon. — Bequa  ▼.  Holmetf,  16  N.  Y.  108;  Mqpn^  v.  Nev 


wliieh  ia  aubjeot  of  an 


York  El.  R.  Co.,  168  N.  Y.  242;  Button  v.  Metropotitan 
BA.  R.  Co.,  19  App.  Div.  248, 46  N.  Y.  Supp.  109;  Israel  v. 
Metrapolitan  CI.  R.  Co.,  56  App.  Div.  266, 09  N.  Y.  Supp. 
218;  Jonat  v.  Joiiaa,  68  App.  Utr.  5.  74  N.  Y.  Supp.  297, 
affd..  171  N.  Y.  658;  Saodifoid  v.  Town  of  Hempstead,  97 
App.  Dhr.  168,  188.  90  N.  Y.  Sjupp.  76;  Board  of  Super- 
▼Mocs of  Neur  York  ▼.  Tweed.  3  Hun  682;  Board  of  Super- 
inaors  of  New  York  ▼.  Miller,  4  Hun  71;  MoLachlin  ▼. 
Iteefet,  27  Hun  16;  Wood  ▼.  KsoV.  46  Httn  828;  Spencer  r. 
Besdelt  45  Han  179;  Kom  r.  MetropoKtan  El.  R.  Co.,  59 
Him  506, 13  N.  Y.  Supp.  518,  affd.,  129  N.  Y.  648;  Niekei^ 
aott  T.  Crawford,  11  N.  Y.  Supp.  503. 

lyttatee  of  pinMuMff  continuanoe  of  action  on  death 
of  bene6oiary. — ^Farmam*  Loan  4  Trust  Co.  v.  Pendle- 
ton, 115  App.  Div.  506,  101  N.  Y.  Sopp.  340. 

flnb>ttftatt»il  of  iMeftra*.— Hecewiscb  v.  Silver,  140 
N.  Y.  414;  Sinia  Iron  Co.  v.  Brown,  171  N.  Y.  488; 
Baer  v.  McCuUough.  176  N.  Y.  97;  Matter  of  Yuengling 
Brewing  Co.,  24  App.  Div.  223,  49  N.  Y.  Supp.  12;  Doug- 
herty V.  King,  41  App.  Div.  1,  58  N.  Y.  Sunp-  67;  Barwin 
Realty  Co.  v.  Battennan  Co.,  169  App.  JDiv.  415.  155 
.  178:  Wamsley  v.  H.  L.  Horton  Co.,  17  Miso. 


K.  I.  R.  Co.,  1  Hun  655;  s.  c.  52  N,  Y.  363;  Owen  v. 
Kellogs.  56  Hutt  455,  10  N.  Y.  Supp.  75;  Hepworth  v. 
UnionFeny  Co..  62  Hun 257. 16  N.  Y.  Supp. 692:  People 
V.  Troy  Steel  A  Iron  Co.,  82  Hun  303,  31  N.  Y.  Supp. 
337;  Decker  v.  Gardner,  11  N.  Y.  Supp.  388. 

la  soppleaieBtary  procccdlnga. — ^Roas  v.  Wigg,  lOO 
N.  Y.  243;  Fitspatrick  v.  Moses,  34  App.  Div.  242,  54 
N.  Y.  Supp.  426. 

AetSon  nry  dlreetor  nol  re-eleeted. — ^Hamilton  v. 
QibBon..l45  Awa^  IMy.  825,  130  N.  Y.  Supp.  684. 


RICht  ofpudntlir  to  ednttniic  after  Imnkniptejr. — 

Colgan  V.  Fmok.  159  App.  Div.  57,  144  N.  Y.  Supp.  405. 

Sntetltatloii  or  trustee  1b  baokniptcy. — Murtatfi 
V.  SuUivan,  74  Miac.  517.  132  N.  Y.  Supp.  50i 

BsakntpteT  of  derendant  after  app(Ml.— ^hooi^ 
maker  v.  Pittsburgh  Contracting  Co.,  176  App.  Div.  48, 
161  N.  Y.  Suw.  186. 

oiwum 


^      br  prcdeeeMor'f  aet.--Moore  v. 
Hamilton.  44  N.  Y.  666:  Thwing  v.  Thwing,  9  Abb.  323. 
Stotstliiitloii  of  admlnlstnitor  as  aefeodaat.-^ 

Hamilton  v.  Crawford,  73  Miac.  23,  132  N.  Y.  Supp.  277. 

Apptolirtment  of  admlnlstimtor,  necessity  upon 
substitution  for  deceased  plaintiff. — Schelt  v.  Devlin,  82 
K.  Y.  333;  McGeen  v.  Met.  El.  Ry.  Co.,  133  N.  Y.  9; 
Bamett  v.  Thoinpson.  27  N.  Y.  Supp.  565. 

M otfon  to  retlTet  defense. — ^Patterson  v.  MoCunn,  14 
St.  Rep.  385. 

Laf»e».— Mason  v.  Sanford,  137  N.  Y.  497;  Hale  v. 
Shannon.  58  App.  Div.  247. 68  N.  Y.  Supp.  803;  Bennett  v. 
thompsoQ,  76  Hun  125,  27  N,  Y.  Supp.  M»;  Riverside 
Bank  v.  Totten.  16  N.  Y.  Supp.  348;  (las  Wofks  Const. 
Co.  V.  Monheimer.  20  N.  Y.  Supp.  501;  Wright  v.  Chase. 
28  N.  Y.  Supp.  310. 

CoaittlOBe^—OoUina  v.  Jewell,  3  Afisc.  841.  22  N.  Y. 
Supp.  716;  Slaven  v.  Germain,  19  N.  Y.  Supp.  492. 


etv.  pioa.»  1 757,  as  am.  by  L.  1877, 

I,  L.  isr         ' 


}  84.  Proceedings  wEen  sole  party  dies  and  action  survives. 

In  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  if  the  cause  of  action  survives  or 
continues,  the  court,  upon  a  motion,  must  allow  or  compel  the  action  to  be  continued  by  or 
against  his  representative  or  successor  in  interest.  In  case  of  the  death  of  a  sole  party  to  a 
qpeoial  proceeding,  if  the  right  to  the  relief  sought  in  such  proceeding  survives  or  continues, 
the  oourty  upcHiamotkm,  must  allow  or  compel  such  proceeding  to  be  continued  by  or  against 
his  representative  or  successor  in  interest.  This  provision  as  to  a  special  proceeding  does  not 
iqiply  where  provision  for  such  continuance  has  been  otherwise  made  by  law, 

81  App.  Div.  161,  80  N.  Y.  Supp;  799r  Robinson  v. 
Thomas.  123  App.  Div.  411. 107  N.  Y.  Supp.  1110;  Pieree 
V.  Supreme  Tent,  Kntg hts  of  Maceabees,  140  App.  Div. 
780.  125  N.  Y.  Supp.  688;  Skinner  v.  Sullxvan,  112  Miae. 
365.  184  N.  Y.  Supp.  169;  Robinson  v.  Brisbane.  7  Hun 
180,  affd.  67  N.  Y.  006;  Pierson  v.  Monan.  44  Hun  517: 
Bennett  v.  Thompson,  76  Hun  125.  27^N.  Y.  Supp.  565; 
Paget  V.  Pease,  2  N.  Y.  Supp.  836;  Ciute  v.  Emeilch,  2 
N.  Y.  Supp.  874;  Beuediet  v.  Cobb,  7  H.  Y.  Supp.  916; 
Northrop  v.  Smith.  9  N.  Y.  Supp.  802;  FSerson  v.  Crook, 
13  N.  Y:  Supp.  845. 

Ttnas  upcm  oontinuaaoe. — ^Melanos  v.  Gsrdfaier,  26 
Miso.  482.  67  N.  Y.  Supp.  471. 

SiikstftatkNi  of  MgiiaM  as  plaiiiMir.--«ehUohter  v. 
Brooklyn  SaW-Mill  Co..  85  Hun  339. 

Ordar  6r  tolMtMiitloar  m  eTtdta^e.^— Oibson  v.  Nat. 
Park  Bank,  98  N.  Y.  97;  Arthur  v.  Oneiroid,  2  Hun  d06: 
S.  C,  60  N.  Y.  143;  Wood  v.  Flynn,  30  Hun  464;  Powers  v. 
Manhattan  Ry.  Co.,  18  N.  Y.  Supp.  599. 


A.  416.  L.  1879.  eh.  542,  L.  1891,  eh.  284t  olij 
vised  from  oode  of  pioe.,  1 121,  seoond  sadteaee; 

BcTcreiieM. — ^Tune  to  move  to  eontinue,  not  extended, 
C.  P.  A.,  I  99.  Cratinuanee  acaiiHt  sueeessov,  deoedent 
estate  L,  f  146.  Sffeet  of  death  pandinc  ap|^.  O.  P.  A., 
§478. 

BttafK— H«mM&  v.  Keddie.  09  N.  Y.  25S{  Wanon  v. 
Watson,  1  Hun  267. 

i* jr»  Vonwhsii,  68  N.  ¥.  609}  Hole- 
man  V.  St.  John,  00  N.  Y.  461 ;  yao  BvpekMn  v.  Van  Broek- 
lin,  17  App.  Div.  226^  46  N.  Y.  Supp.  641;  GiiswoU  v. 
OaldipeU.  14  Wmc.  299,  36  N.  Y.  Si^v-  1057;  Palsa  v. 
BoshneO.  51  Hun  423.  4  N;  Y.  Supp.  63;  Riley  v.  Riley, 
64  Hun  496.  19  N.  Y.  Sunp.  52JX  revd.,  141  N.  Y.  406t 
Matter  of  Camp,  tt  Hun  Wf»  30^ |l.  Y.  Sopp.  884;  Mackey 
V.  Dwyea,  6  N.  Y.  Supp.  673;  Knoek  v.  Funke,  28  Abb. 

mitniiam  «f  «mrt,r-M«tter  of  Palmer,  116  N.  Y. 
408;  SUmman  v.  Lons  Ishmd  R.  Co.,  11  App.  Div.  46, 
30  N.  Y.  Supp.  408r  4rN.  Y.  Supp.  1131 }  Wiight  v.  Chase; 
77  Hon  00,  28  N.  Y.  Supp.  610. 

ONilr  or  Mttrlk-Ooit  V.  CampbeU,  82  N.  Y.  509; 
fllmmons  v.  Craig.  137  N.  Y.  660. 

lA^M.— Coit  V.  Campbell,  82  N.  Y.  509;  Beaeh  v. 
ReynoUa.  63  N.  Y.  1;  Evans  v.  Qeveland,  72  N.  Y.  486; 
n^imm^^  V.  St.  John,  90  N.  Y.  461;  Lyon  v.  Park,  111 
N.  Y.  360;  Hayes  v.  Nourse,  114  N.  Y.  595:  Duffy  v. 
Duffy.  117  NTY.  647;  Mason  v.Sufind.  167  N.  Y'.  49t; 
Piingte  V.  Long  Ishmd  R.  Co.,lSrN:  Y.  100;  Shipman 
T.  Long  laiaiiri  R.  Co.,  11  App.  Div.  46,  89  N.  Y.  Supp. 
49a  41  N«  Y.  Supp.  1131:  Van  Brocklin  v.  Van  BrockTin, 
17  Appu  Div.  226, 46  N.  Y.  Sopp.  641:  Ma*kett  v.  Nester, 
29  App^  Div.  56, 61  N.  Y.  Supp.  852;  Crowley  v.  Mtirphy, 
38  Ap^  Div.  456,  54  N.  Y.  Sopp.  64;  Hale  v.  Shannon,  58 
Ab^  Div.  247,  68  N,  Y.  Si9P'  803;  Jones  v.  Jodm,  66 
JS.  Div.  5.  74  N.  Y.  Supp.  297,  affd..  171  N.  Y.  653; 
Mfibaia  v.  Oaidiner,  26  Hflse.  487,  67  N.  Y.  Sttpp.  471; 
Matter  of  Bainbrid«B.  4  Hun  674:  In  te  Peaiaall,  12  N.  Y. 
Sopp.  606;  Blatter  of  Palmer.  18  N.  Y.  Stipp.  675:  Gas 
WorlEs  Conat.  Co.  v.  Standard  Gas  UCo.,  26  N.  Y.  Sttpp. 
501:  Mayer  v.  Brans,  37  N.  Y.  Supp.  1021. 

lfciiiiiilto.--4iferm»re  v.  Baii^ridge,  49  N.  Y.  125: 
Aitfnr  ▼.  Olia>ivokl«  66  N.  Y.  143^  Hshbrouek  v.  Bonee.  62 
N.  Y.  147;  Sehall  v.  DevHn,  82  N.  Y.  333;  Coxbett  v. 
TwvBty^tUid  BL  it  C«..  114  N.  Y.  Hfnt  Mapes  v.  Knoir, 
47  App.  Div.  689, 62  N.  Y.  Supp.  303;  WUson  v.  Barter.  57 
4pp.  Div.  484.  68  N.  Y.  Snpp.  116;  BetU  v.  De  Selding, 


pvtitkNi  for  MSstRatton.— Warner  v.' 

aohweitaer.  52  App.  Div.  520,  65  N.  Y.  Supp.  384. 

'*SaccM86r  In  1ii6»ff«bi«''— Higgiiia  v.  Mayor,  etc.,  of 
New  York,  136  N.  Y.  214;  Wamsley  v.  Horton  ft  Co.,  12 


897;  Hunt  v.  Provident  Savings  Life  Assur.  Soc.,  77  App. 


Div.  338.  79  N.  Y.  Supp.  74;  Ferry  v.  Levenson,  82  App. 
Div.  66.  81  N.  Y.  Bopp.^.  affd..  178  N.  Y.  559;  McGrat 
V.  Weiller,  98  App.  Div.  291,  90  N.  Y.  Supp.  420:  Duke  v. 
Abel.  67  Mise.  OTl.  109  N.  Y.  Sttpp.  662;  Bellinger  v. 
Birge.  7  N.  Y.  Supp;  69^;  Northrup  v.  Smith.  9N.  Y. 
Supp.  802;  Green  v.  Martine,  1  Civ.  Proo.  Rep.  129;  La- 
ment V.  Baight,  44  How.  1, 

Acttons  sarwMnm  deiith.— Haight  v.  Hayt,  19  N.  Y. 
464:  Bixbie  v.  Wood.  24  N.  Y.  607.  612;  McGregor  v. 
McGregor,  35  N.  Y.  218;  Potter  v.  Van  Vraaken,  36  N.  Y. 
619:  Atlantic  Dock  Co.  v.  Mayor.  63  N.  Y.  64;  Schqley 
V.  ^alsey,  72  N.  Y.  676;  Chase  v.  Lord,  77  N.  Y.  1;  Cregin 
V.  Brooklyn  Crosstown  R.  Co..  83  N.  Y.  505;  Richardson 
V.  Draper.  87  N.  Y.  337:  Holsman  v,  St.  John.  90  N.  Y. 
461;  Braokett  v.  GriMrold,  103  N.  Y.  425;  PemiJa  w  leL 
Fairehild  v.  Comrs.  of  Fire  de  Buikiinss,  105  NTY.  674; 
Codiran  v.  Wiechers,  119  N.  Y.  399;  Cheney  v.  Ranldn, 
27  Misc.  609,  58  N.  Y.  Suppt  263;  Daniel  v.  Brooklyn 
Heights  R.  R.  Co..  76  Miso.  482.  135  N.  Y.  SuppTiiS: 
Bond  V.  Smith.  4  Hun  48;  Matter  of  Foster.  7  Hun  129: 
Matthews  v.  D.  A  H.  Canal  Co..  20  Hun  427;  More  v. 


let  at  SohleKwr,  36  Ain.  DIt.  77,  SS  N.  T.  L^^ 
HamillOD  *.  Oonun,  14  Hiaik  114.  K  N-  Y.  Su». 

i»;  Sulbvu  T.  N.  Y.  BL  B.  Co..  U  llwi.  430.  M  NTT. 

Supp.  IS;  Milkdr  v.  Bt^n.  IB  Miso.  B93,  44  N.  Y.  8upp. 

4^;  McCua  t.  Kiuik,  90  Mw.  fiO«.  4S  N.  Y.  Bupji.  SUr 

BUphou  T.  Humphnra,  73  Hn  lOS,  IS  N.  Y.  Stqip.  Bt«, 

•fldTiJi  N.  yTSm. 


al  patties  dies. 

liuntiSs,  or  one  of  two  or  more  d^endonts,  if  the- 
Eie  otliers,  the  actJoa  nuy  proceed  in  f&vor  of  or 
ir  party  jointiy  liable  upon  contract  with  otiiere, 
I,  and  the  coiu^  may  make  an  order  to  bring  in 
m  it  is  necessary  so  to  do  for  the  proper  dispod- 
several  as  well  as  joint,  may  order  a  sevenmce  of 
against  the  representative  of  the  decedent  and 

V.  V.  Bupp.  1QB7:  Comiiu  t.  BeUUd,  13  Hun  37S.  kSiL, 
SO  N.  Y.  fail  Hi^A^ifiu  T.  Bntt,  17  Bu  IS;  «M«n  r. 
Muhattwi  By.  Co..  6«  Hun  eO.  30  N.  Y.  Bum.  SSI; 
™ — .__  ^_._  =__.___  „__..  _    „.__j    gj  g^  fg^    g^ 

1.  161  N.  Y.  etSp 


Emnn  StMa  Hbtiiici  Bulk  t.  Bwd,  81 
NTY.  Bmp.  7Se.  rniL  on  otbw  inniDdK  II 
Fin  V.  KchUif.  3  Abb.  N.  8.  385: 


oi  n.  1 ,  o«,  r«»i>i. ».  Peuc  8  N.  Y. 
r.  Hoaia,  3  Ho«.  883. 

"   >.  CluKi)',41  App.  Dir.  397,  E8' 

M  lis  ^^T.  Siwp.  317;  Lau  *.  BlunWDtbtirwMisB. 
407,  IDO  N.  Y.  Bupp.  fi37.  «Sd.,  110  App.  Dir.  914,  101 
N.  Y. Supp.  lUSiMHtaav.  BlHikmll.  SHan SlS.TKrka- 
V.  Chunb,  B  How.  IBO;  U  Ch*iM  v.  Ubby,  21  Ho*.  863. 
>'8H«mnM."_UBioB  Buk  ».  Mott.  27  N.  Y.  e83( 
AithuT  T.  Qiinnlil,  1  Hun  flOS;  Basil  t.  Smith,  4  Hun  48;. 
PisnoB  V.  MoniB.  4  N.  Y.  Bupp,  SS8;  Oh  Woiki  CooK. 
Co.  T.  etuduiT Ou  L.  Co.,  10  N.  Y.  Sonp.  BOl;  Hobmrt  r: 
pHik,  1  H,  Y.  Bupp.  038,  is  fit.  R^.  «it;  BdnniUn:  i. 
Onr,  13  Abb.  N.  a  3W:  MeVeu  t.  Scott,  40  Barti.  37Sr 
QudBB  V.  Walker.  31  How.  40E. 


i  of  action  suirives. 

phuntifFs,  or  one  of  two  or  more  defendanta,  if 
me  of  two  or  more  distinct  causes  of  action,  sur- 
proceed  without  biin^^ng  in  the  successor  to  th& 
the  judgment  shall  not  aSect  hmi  or  bis  interest 
8  proper  so  to  do,  the  court  may  require  or  ccan- 
s  the  successor,  to  be  brought  in  as  a  party,  upon 
a  party  to  the  action. 

1     1S5,  85  N.  V.  Swp.  738;  Lwcatt  t.  Dubcdi.  2  Paua  211  ^ 
.     White  T.  Bulidd,  3  PalM  476;  Hofman  v.  Tnadinll,  6- 
Pain  308. 

Cited.— Van  IWl  T.  Bchwab.   173  App.   IHt.  67ft. 
.     168  N.  Y.  Suiv-  a*. 


art.  4  ABATEMENT  AND  CONTINUANCE  {{  87-90 

§  87.  New  parties  and  cross-actions. 

In  a  case  specified  in  the  foregoing  sections  of  this  article,  where  such  a  person  applies  in  his 
own  behalf,  the  court  may  direct  that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otherwise  as  the  case  requires.  Where  an  application  is  made  by  the  plaintifr  to  bring  in  sucL 
a  person  as  defendant,  the  court  may  direct  that  a  supplemental  summons  issue  and  that  sup- 
plemental pleadings  be  made.  Where  an  application  is  made  by  a  defendant  to  bring  in 
such  a  person,  the  court  may,  and  where  the  protection  of  the  applicant's  rights  requires  it, 
must,  pennit  the  defendant  to  commence  a  cross  action  for  that  purpose.  The  cross  action 
must  be  brought  in  the  same  court  unless  the  order  otherwise  specially  directs.  If 
it  directs  that  the  action  be  commenced  in  another  court,  the  latter  court,  by  order  at  any- 
time i^ter  the  cross  action  is  commenced,  may  remove  to  itself  the  original  action,  with  like 
effect  as  if  it  had  been  brought  therein.  Unless  the  court  otherwise  directs,  the  original  action 
and  the  cross  action  must  be  tried  axxd  judgment  rendered  therein  as  if  they  were  one  action. 

PwtiaitoB^    Code  dv.  proe.,  i  700.  m  ftm.  by  L.  1879*  746.  99  N.  Y.  8up|x  76;  SkiiUMr  ▼.  BdltiTaii.  112  Miao. 

eh.  642;  see  R.  8.,  pt.  3,  eh.  1.  tit.  2,  H  108,  109.  115,  117.  365, 184  N.  Y.  Supp.  159:  Gniner  ▼.  Ruffner,  59  Miao.  266^ 

laa  121.  110  N.  Y.  Supp.  873;  Palea  v.  Biuhnell,  51  Hun  423, 

Befcveiieei. — ^Axnendmente  to  brinx  in  partiee,  C.  ^  4  N.  Y.  Simp.  63;  Maeluy  ▼.  Dniyeft,  6  N.  Y.  Supp.  678,. 

I  193;  amendmenta  of  eoune.  Id..  }  244.  22  Abb.  NT  C.  284. 


•f  MiDpiaoMMtiil  nlwidlm;     Canainn  v.  ftrai  and  afllBCt  •f  Mrdor  for  naM 

Smmimcy  149  App.  Div.  243.  133  N.  Y.  Supp.  657.  mons  and  eomplAlaC. — Caaaaaa  t.  Savsraae,  148  App^ 

aptHcatiMU— Mooney  V.  N.  Y.  EL  R.  Co..  163  N.  Y.  Div.  243,  133  N.  Y.  Supp.  657. 
S42;  Citiaena*  National  Bank  ▼.  Bang,  112  App.  Div. 

§  88.  Abatement  by  order  of  court. 

At  any  time  after  the  death  of  the  plaintiff,  or  after  the  marriage  of  the  plaintiff,  where  it- 
affects  the  rights  of  either  party,  the  court,  in  its  discretion,  upon  notice  to  such  persons  as  it 
directs  and  upon  the  application  of  the  adverse  party,  or  of  a  x)er8on  whose  interest  is  affected, 
may  direct  that  the  action  abate,  unless  it  is  continued  by  the  proper  parties,  within  a  time 
specified  in  the  order,  not  less  than  six  months  nor  m<He  than  one  year  after  the  granting 
thereof. 

]»crtf»tiwi.'--Codeehr.im>e«.  |761;oricbi«Uyranaed        AppttcsMnu— I^roo  v.  Piuk,  HI  N.  Y.  3S0,  358r 
from  code  of  pioe.,  i  121,  fifth  aentence.  Cheney  v.  Rankin.  27  Miao.  609,  68  N.  Y.  Supp.  263. 

BtftjmiiMH — Cauae  at  aotkm  in  raplevin  aurrivea,        LbAm»  defenae  tot  motion  for  VBvivdr.--Haolaman  v. 
C.  P.  A..  1 1131;  abatement  on  death  or  removal  of  officer     St.  John,  90  N.  Y.  461;  Piinsle  v.  Lone  Idand  R.  Co.,  15r 
of  nninooTporated  aaaodation,  general  aaaodatiooa  L,  f  14.     N.  Y.  100;  Markell  v.  Neater,  29  App.  Div.  56,  51  N.  Y.. 

Supp.  S62. 

§  89.  Abatement  in  action  for  a  wrong. 

An  action  commenced  by  a  father  to  recover  damages  for  the  seduction  of  his  mmDr  daugh- 
ter does  not  abate  by  his  death,  but  survives  to  the  mother  of  such  daughter,  who  may  recover 
both  actual  and  exemplary  damages  therein  to  the  same  extent  as  though  the  original  party 
plamtifT  had  lived.  After  verdict,  report  or  decision  in  an  action  to  recover  damages  for  a  per- 
sonal injury,  the  action  does  not  abate  by  the  death  of  a  party,  but  the  subsequent  proceed- 
ings are  the  same  as  in  a  case  where  the  cause  of  action  survives.  In  case  said  verdict,  report 
or  dedsion  is  reversed  upon  questions  of  law  only,  said  action  does  no^  abate  by  the  death  of 
thQ  party  against  whom  the  same  was  rendered. 

Pull ■itoi.— Code  chr.  proc.,  1 784,  aa  am.  by  L.  1881,  Div.  744,*  746»  99  N..  Y.. Supp.  203;  Schranune  v.  Lewinaon, . 

eb.  277,  L.  1880^  eh.  879.  L  1904,  eh.  879;  origimdly  x«-  123  App.  Div.  662, 107  N.  Y.  Supp.  1076. 

viaed  fRMn  code  of  proc,  1 121,  fourth  aentenoe.  _  AmendnMnt  .of  lSS9»—MoUo7  v.  Starin,  134  App.. 

AppantfHU^Atlaatio  Dock  Co.  v.  Mayor,  58  N.  Y.  t>lv.  542,  119  N.  Y.  Supp.  610. 

MJCair V.  Biaeher,  119  N.  Y.  ]!l7;  Vitto  v.  Farley,  6  App.  «<yOTdlet»  wport  or  dccMom"  noaauit  ia  not— Coi^ 

Div.  481. 89  N.  Y.  Sopp.  688;  Sohramme  v.  Lewinaon,T23  bett  v.  Twenty-third  8t.,R.  Co.,  114  N.  Y.  579;  Luta  v. 

iU».  Dhr.  662,  107  N.  Y.  Supp.  1075;  MoUoy  v.  Starin,  Thizd  Ave.  R.  Co.,  44  App.  Div.  256,  60  N.  Y.  Supp.  761;- 

1S4  App.  Div.  642,  119  N.  Y.  Svq^p.  610:  People  v.  New-  Peetach- v.  'Quinn,  6  Miac.  50.  26  N.  Y.  Supp.  728.  revd., 

coaab.  It  Miae.  888,  136  N.  Y.  Supp.  151.  7  Miae.  6.  27  N.  Y.  Supp.  823. 

OilMt  of  MCttDikr-Hugbee  v.  Ruaaell.    118  App.  *<Bawler0d.^-- Glaric  v.  Peanberton.  64  App.  Div.  416^ 

72  N.  Y.  Supp.  232.  affd..  169  N.  Y.  594. 

§  90.  Aboteiitefit  by  death  or  remoTal  of  public  officer  or  trustee. 

Where  an  action  or  special  proceeding  is  authorized  or  (Greeted  by  law  to  be  brought  by  or 
«n  the  name  of  a  public  officer,  or  by  a  receiver,  or  other  trustee,  appointed  by  virtue  of  a  stat- 
ite,  his  death  or  removal  does  not  abate  the  action  or  special  proceeding;  but  the  same  may 
»  continued  by  his  successor,  who  upon  his  application  or  that  of  a  party  interested,  must  be 
jubstituted  for  that  purpose  by  the  order  of  the  order  of  the  court,  a  copy  of  which,  must  be 
amiexed  to  the  judgment-roll. . 

DcriYmtlQii.r-^Code  oiv.  proc.,  |  766;  oiiginaUy  leviaed     App.  Div.  806,  99  N.  Y.  Supp.  432;  People  ex  rel.  v.  Car- 
om R.  8..  pt.  3,  eh.  7,  tit.  r  1 14 :  L.  1^,^395. 1 3.        aon.  78  Hun  644r  29- K.  Y.  Supp.  6 W. 

~  uSlL^UiteMJiBi  V.  J^erTliO  K.  1^;  '414;        Vimn  ottlKr.— Grigga  v.  GHtaa.  56 17.  Y.  504;  Fam- 
I  V.  Ohvee.  195  N.  Y.  288,  242,  affg.  127  Add.     ham  v.  Benedict,  2a  Hun  44. 

Ill  N.  Y.  Bapp.  1116;  Dicldnaon  v.  Oliver,  112        Tmstee. — People*  ax  rel.  Collitaa  v.  Donbhue.  19  N.  Y.. 

Sopp.  86» 

St. 


i{90a-^  CIVIL  PRACTICE  ACT  art.  4 

§  90-a.  Notice  of  revival  of  action  or  proceeding. 

Any  and  all  notices  required  to  be  served  for  the  revivaLof  an  action  or  proceeding,  or  for 
any  purpose  under  the  foregoing  provisions  of  this  article,  may  be  made  personally  or  by  such 
method  and  in  such  manner  as  the  court  or  judge  shall  direct.  (Added  by  L.  1921,  ch« 
199,  in  effect  Oct.  1,  1921.) 

BcHvsttolU— Oode  dr.  proc.,  |  766-a,  bm  added  by  L.  1920,  eh.  481. 

§  91.  Exception  as  to  qiedal  proviiimuL 

The  foregoing  provisiooB  of  this  article  do  not  apply  to  a  case  where  special  provinon  is 
otherwise  made  by  law. 

DOTfratloii.— Code  oiv.  proo.,  %  762. 


§  92.  Abatement  by  failure  or  adjourameiit  of  term  of  court. 

When  a  tenn  of  a  court  fails  or  is  adjourned  or  the  time  or  place  of  heading  the  same  is 
changed,  an  action,  special  proceeding,  writ,  process,  recognizance,  or  ot^er  proceeding, 
returnable  or  to  be  heard  or  tried  at  that  tenn,  is  not  abated,  discontinued  or  ren- 
dered void  thereby;  but  all  persons  are  bound  to  appear  and  i^  pioceedings  must  be  had 
at  the  time  and  place  to  which  the  tenn  is  adjourned  or  changed,  or,  if  it  fails,  at  the  next 
term,  with  like  effect  as  if  the  term  was  held  as  originally  appointed. 

DcriTmtfoii.-^)ode  eiv.  pioo..   |  44.     Reference  to  4,  §22;  ch.  3.  tit.  2.  US.  5,6  Md  91;  L.  1833.  eh.  150.  i  3; 

crinuDal  proceedingi  omittea  and  included  in  code  crim.  L.  l^tti  iAl  2SQL  | SS;  L.  18SB, dL  Itt,  IS. 
proc.  as  I  lOe  thereof  by  L.  1920,  oh.  920.  i  44;  originaUy         AppUnfioii.— People  ▼.  Swales.  33  Hun  203.  210. 
new  in  form,  but  a  substitute  f or  R.  8*  pt.  3,  oh.  1,  tit. 

§  93.  Continuance  of  special  proceeding  before  anotiier  officer. 

In  case  of  the  death,  sickness,  resignation,  removal  from  office,  absence  fhnn  the  county, 
or  other  disability  of  an  officer  before  whom  or  in  whose  court  a  special  proceeding  has  been 
instituted,  where  no  express  provision  is  made  by  law  for  the  continuance  thereof,  it  laay  be 
continued  before  the  officer's  successor,  or  any  oth^  officer  residing  in  the  same  couttty  b^ore 
whcxn  it  might  have  been  originally  instituted ;  or,  if  there  is  no  such  officer  in  the  same  ooonty 
or  in  case  such  officer  be  disqualified,  then  before  an  officer  in  an  adjoining  county  who  would 
originally  have  had  jurisdiction  of  the  subject  matter  if  it  had  occurred  or  existed  in  the  lat- 
ter county.  In  case  such  special  proceeding  be  pending  in  a  coimty  court  and  the  county 
judge  of  the  county  be  disqualified  to  hear  and  decide  \ht  same,  all  further  proceedings  therein 
may  be  had  in  the  county  court  of  any  adjoining  county,  which  court  shall  have  jurisdiction 
to  hear,  try  and  deteimine  the  same  and  to  enforce  its  order. 

B«lfiitt«l.-«Code  eiT.  proo.,  I  52,  as  asn.  by  L.  1899,  N.  Y.  Supp.  509;  Matter  of  Town  of  H*dley.  44  Mtec.  265. 

oh.  378;  originaUy  revised  from  R.  8.  pt.  3,  oh.  3,  tit.  2.  89  N.  Y.  Supp.  910;  Gammoa  ▼.  BeR7.  34  Hun  136; 

I  51.  Roddinc  ▼.  Kane.  2  N.  Y.  Supp.  55;  Blanchard  v.  Reilly, 

AMlkMtoB^-Matter  of  Mayor,  ete..  of  New  Ycnk,  11  ayTPnw.  278. 282. 
ISOnTyV  140;  Matter  of  Munson,  95  App.  Div.  23,  88 

§  M.  Proceedings  before  ttubettttited  officer. 

1.  At  the  time  and  place  specified  in  a  notice  or  order  for  a  party  to  appear  or  for  any  other 
proceeding  to  be  taken,  or  at  the  time  and  place  spedfied  in  the  notice  to  be  given,  as  pre^ 
scribed  in  this  section,  the  office  substituted  as  prescribed  by  law,  to  continue  a  special  pro- 
ceeding instituted  before  anotliter,  may  act,  with  respect  to  the  special  proceeding,  as  if  it  had 
been  originally  instituted  before  him. 

2.  A  proceeding  sliall  not  be  taken  before  a  substituted  officer  at  a  time  or  place  other  than 
that  specified  in  the  original  notice  or  oMler,  until  notice  of  the  substitution  and  of  the  time 
and  place  appointed  for  the  proceeding  to  be  taken  has  been  given,  either  by  personal  service 
or  by  publication,  in  such  manner  and  for  such  time  as  the  substituted  oiBoer  direcAi,  to  each 
party  who  may  be  a£fected  thereby  and  who  has  not  appeared  before  either  officer. 

3.  Where,  after  a  hearing  has  been  commenced,  it  is  adjourned  to  the  next  judicial  day, 
each  day  to  which  it  is  so  adjourned  is  regarded  for  the  purposes  of  this  section  as  the  day 
specified  in  the  original  notice  or  order  or  in  the  notice  to  appear  before  the  substituted  officer 
as  the  case  requires. 

DttffmttML— Code  ear.  proc.,  S  53;  oricinally  rarised         AppllcfttlOB. — Matter  of  Munson,  95  App.  Dir.  26. 
fzom  R.  a.  pt.  3,  ch.  8.  tit.  2;  II  52. 58.  88  N.  Y.  Supp.  509. 


§  96.  Contintumce  of  ^oceedmgs  on  removal  from  one  court  to  aaothef . 

The  removal  of  an  action  or  special  proceeding  from  one  court  to  another  does  not  invali- 
date or  in  any  manner  impair  a  process,  provisional  remedy  or  other  proceeding,  or  a  bond, 

9i 


art.  4  ABATEMENT  AND  CONTINUANCE  {  95 

undertaking  or  recognizance  in  the  action  or  special  proceeding  so  removed,  each  of  which 
contmues  to  have  the  same  validity  and  e£fect  as  if  the  removal  had  hot  been  made.  Where 
bail  was  given,  the  surrender  of  the  defendant  in  the  supreme  court  has  the  same  efifect  as  a 
surrender  in  the  county  court  would  have  had  if  the  action  or  special  proceeding  had  remained 
therein. 

DwIflAtloii.— Code  civ.  pxoe.,  f  846,  without  ohaii«»  of  mtbatanea    See  L.  1873.  oh.  230,  (  10. 


CmL  PRACTICE  ACT 


Consolidatioo  and  severance 


tkuu  psudinf  in  dilltnnt  axut*. 

on  and  severance  of  actions. 

severed  and  actions  may  be  consolidated  whenever  it 

1  substantia  right. 


BWUI  « 


!  of  I  4BT.  The  Ftint,  5  App.  Div.  263,  36  N.  Y.  8i« 
Eveciu  Stu-  SewmmBor  Co..  3S  Mac. ' 

203,^3.  e7  App.  Div.  fllS.  73  N.  Y.  B 
Oou^IMbUsb  on  iiMtawL—GBm 

Enda.  14  Muo.  170,  S5  N.  Y.  Supp. 


lud.  114  App.  Div.  &U.  108 

CaUina  v.  Alieun,  146  App. 
H>.  497. 

Sd.— T«w  y.  WoUtoba.  174 
S3  App.  Div.  343,  81  N.  Y. 
Dunds,  ITS  N,  Y.  525. 
1— CilliD  V.  Cuaiy,  19  MiH. 
Cariev  t.  F.  A  M.  Bluefec 
n  N.  v.  Sum..  318. 
^Tfle  Co.  V.  drif&th,  128  App. 

ouar  V.  RoHoben.  153  App. 
1034;  CoDHbdiLtloD  ol  csiueg 
u  V.  Downia.  102  MiK.  348, 


bat,  153  App.  Div.  249,  187  N.  Y.  Sui 
AtrtHlon.— Mayor  v.  CoBSn.  W>  N. 
StefliiC  nlti.— Thiid  Ave.  R.  Co.  t 

SpecW    pn>eeedlnci.~Peo^    m 


CoDdltloiu  of  crantlnc  order. — I 

App.  Div,  M7,  37  N.Y.aupp.474;Tn 
App.  Div.  flZ7, 42  N .  Y.  Supp.  1 183;  Peri 
Uth.  Co.,  21  Min.  510.  47  N.  Y.  8ui 
Sutsn  Ulud  Laud  Co.,  87  Huo  233 


on  of  actJMS  pending  in  different  courts. 
tions  i8  peiUllfaig  in  the  Hupreme  court  and  another  is  pend 
urt,  by  order,  may  remove  to  itself  the  action  in  tJie  o1 
t  in  the  supreme  court. 


87  N,  Y,  Supp.  474. 


art.  0  EXTENSION  OF  TIME  H  06,  99 


ARTICLE  6 
Eztonskui  of  ttinc 


See.  98.  BxteoMon  of  time  . 

90.  TimitatVm  on  ezteneioii  of  time. 


§  98.  Extension  of  time  generally. 

Except  aa  otherwise  expressly  provided  by  statute,  the  oourtor  a  judge  shall  have  power 
after  the  oommencement  of  an  action  or  special  proceediDg  to  enlarge  the  time  appointed  by 
statute  or  rules,  or  fixed  by  any  order  enlargmg  tune,  for  doing  any  act  or  taking  any  proceed- 
ing, upon  such  terms  as  the  justice  of  the  case  may  require,  and  any  such  enlargement  may  be 
ordered  upon  good  cause  shown  although  the  application  for  the  same  is  not  made  until  after 
the  expiration  of  the  time  appointed  or  allowed. 

Pu liatfMU— New.     Taken   from   EngUeh   Practice     N.  T.  Supp.  196;  Dembitr  v.  Oraace  Ooimty  Traction 


_  _^  _  _  8uM>. 

Eaciiah  rale.     The   oomsdttee*a  pvoviaion  alao   coven     De  Freoet  t.  City  of  Troy,  84  Hun  580. 
"•pedal  prooeedinci,'*  which  are  not  covered  by  code  dv.        ladiM  In  aerniif  omplatBt. — ^Martin  t.  MeCordy, 


proc.  IfTSl,  783.  upon  this  aubiect.    Code  dv.  proc.,  120  App.  Div.  605,  105  N.  Y.  Supp.  474. 

H  781.  783,  omitted  as  coyered.  tmmm  In  AOMndlnc  anfwer.^Matter  of  Prentice, 

OMoplBlnt*  tttonalon  of  ttme  to  Mrre.— Merc.  155  App.  Div.  480.  130N.  Y.  Supp.  1037. 

Nat.  Bank  t.  Com.  Esoh.  Bank,  68  Hun  05,  22  N.  Y.  Jadk ment  by  d«Aiait»  motion  to  aet  aaide.— <}aacade 

Simp.  043.  Hotel  Co.  t.  Orleans  Real  Estate  Co..  158  App.  Dtv.  882, 

Annrary  csteoilon  M  ttOM.-— Moraa  v.  Hdt  52  138  N.  Y.  Supp.  1110;  Verdeiber  v.  Stine,  162  App.  Div. 

App.  Div.  481,  65  N.  Y.  Supp.  113;  Littauer  v.  Stem,  88  152,  147  N.  Y.  Supp.  178;  Kressh  ▼.  Novick,  162  App. 

App.  Div.  274,  85  N.  Y.  Suim.  71,  affd.,  177  N.  Y.  233;  Div.  801. 148  N.  Y.  Sopp.  55;  Rothschild  v.  Hatilaad,  172 


307;  Havemeyer  v.  Brooklyn  Bug.  Ref.  Co.,  13  N.  Y.  Oil:  Carey  v.  Browne,  67  Hun  516,  22  N.  Y.  Supp.  52;i. 
ftipp.  873.  Nottea  of  spp— 1,  aniendnient. — Lavatle  v.  Skelly. 

fk  Murto  MPUcsMMU— Travis  v.  Travis  48  Hun  343,  90  N.  Y.  547. 
1  N.  z .  Supp.  357.  Vallim  to  apply  for  Intcn^lmdor  beftipg  uiswtf  •-— 

AppliaifiiHi.~Wood  V.  Powell,  3  App.  Div.  818,  38  Sophian  v.  FideU^  A  Depodt  Co.,  184  App.  Div.  553. 

§  99.  Limitation  on  extension  of  time. 

1.  A  court  or  a  judge  is  not  authorized  to  extend  the  time  fixed  by  law  within  which  to 
ootttmenoe  an  action;  or  to  take  an  appeal;  or  to  apply  to  continue  an  action  where  a  party 
iliereto  has  died  or  has  incurred  a  disability;  or  the  time  fixed  by  the  court  within  which  a 
supplemental  Complaint  must  be  made  in  order  to  continue  an  action;  or  an  action  is  to  abate 
Unless  it  is  continued  by  the  proper  parties. 

2.  A  court  or  a  judge  cannot  allow  either  of  those  acts  to  be  done  after  the  expiration  of  the 
time  fixed  by  law,  or  by  the  order,  as  the  case  may  be,  for  doing  it;  except  where  a  party  en- 
titled to  appeal  from  a  judgment  or  order,  or  to  move  to  set  aside  a  final  judgment  for  error 
in  fact,  di^s  before  the  expiration  of  the  time  within  which  the  appeal  may  be  taken  or  the 
motion  made,  the  court  may  allow  the  appeal  to  be  taken  or  the  motion  to  be  made  by  the 
h^,  devisee  or  personal  representative  of  the  decedent,  at  any  time  within  four  months  after 
his  death. 

Bcfflf»tton.r-Sabd.   1.  and  aiibd.  2.  through  wozti  N.  Y.  Supp.  7751  Matter  of  WUliama.  6  Miae.  512.  27 

**czemt'*  in  line  7.  are  oode  oiv.  proe.,  f  784.    Remainder  N.  Y.  Supp.  433;  Stierle  v.  Union  Ry.  Co.,  11  Miac.  124,  31 

of  aubd.  2.  ia  oode  oiv.  proo.,  §785.     f  784  originaUy  N.  Y.  Supp.  1008;  Gabay  v.  Doane,  88  Mlae.  661. 78  N.  Y. 

zeviaed  bom  code  of  proe.,  |  405,  in  part.  Supp.  224;  Gemnan  v.  Levy.  58  Misc.  174,  106  N.  Y. 

AypHntlon.— Khpatein  A   Co.   v.    Manhmedt,   39  Supp.  1107:  Louia  Levin  Cut  Glaas  Co.  v.  Hinaberger. 

iae.  794,  81  N.  Y.  Supp.  317.  144  N.  Y.  Supp.  741. 

TlflM  to  app!eal«  eiiMialon  of. — ^Humphrey  v.  Cham-  Npttea  of  iWMlt  i^nMndnMint.-:^LavaIIe  v.  Bkeljy, 


oeriain,  11  N.  Y.  274;  Thurber  v.  Chambers,  60  N.  Y.  90  N.  Y.  546;  Waldo  v.  Schmidt.  200  N.  Y.  100.  208.  afTg. 

29;  Ciapp  v.  Hawlay,  97  N.  Y.  611;  Baptiat  Miaaion  Soc  139  App.  Div.  589.  124  N.  Y.  Supp.  189;  Winch  v.  Third 

r.  Tabemaele  Church,  10  App.  Div.  288,  41  N.  Y.  Supp.  Ave.  R.  Co.,  12  Miao.  403,  33  N.  Y.  Supp.  615;  Piper  v. 

076;  Donnalbr  v.  MeArdle,  14  App.  Div.  217. 232, 43  N.  Y.  Van  Buien.  27  Hun  384. 
Biqpp.  560;  Matter  of  Seymour,  144  App.  Div.  151,  128 


§§  100, 101  CIVIL  PRACTICE  ACT  art.  7 


ARTICLB  7 
rang  papers 


Sec.  100.  FiUac  x»pin  in  an  Mtlon. 

101.  FUmg  papen  in  a  qwdal  fwooeading. 


§  100.  Filing  papers  in  an  action. 

The  summons  and  each  pleadmg  in  an  action  must  be  filed  with  the  clerk  by  the  party  in 
whose  behalf  it  is  served  within  five  days  after  notice  from  the  adverse  party  requiring  saeh 
filing,  and  upon  failure  to  comply  with  such  notice,  the  court  or  a  judge,  in  its  (h*  his  discre- 
tion, may  order  that  such  summons  or  pleading  be  deemed  abandoned  ^ther  absolute  or 
upon  failure  to  file  within  a  time,  if  any,  permitted  by  the  order. 


Devlfatloii.— Code  oit.    proo..  |821,  rewritten  and  BctoWMM. — Notiee  of  pendeoejr  of  aetiDB,  C.  P.  A.. 

amended;  orisinnUy  leviaed  liom  code  of  pxoo.,    |416.  ||  120-1S5. 

The  former  requimient  of  iSM  that  the  aummona  and        gnpjpiamealBgy    Mtciwitmi     01 tt    ▼.    First. 

eaoh  pleadinsbe  filed  within  ten  days  after  aerviee  waa  not  Nat.  Bank,  84  App.  Dit.  151.  M  N.  Y.  Supp.  417. 

obaerved.     The  eeotion  aa  here  amended  piOTidea  a  Ua  BmdaM.«--Leatoh  t.  Welle,  48  N.  T.  585. 

method  of  requiring  the  fitinc  in  any  caee  when  it  ahall  Valfim   ite    compljr.    wltt   aeettiMi — ^Baraaoh    v. 

aiK>Mr  neoeasaiy  or  proper  that  there  abould  be  auoh  filing.  Kramer,  62  Miao.  475,  115  N.  Y.  Supp.  176. 


§  101.  niing  papers  in  a  special  proceeding. 

.  A  return  or  other  paper  in  a  special  proceeding,  where  no  other  disposition  thereof  is  pre- 
scribed by  law,  must  be  filed,  and  an  order  therein  must  be  entered,  with  the  clerk  of  the 
county  in  which  the  special  proceeding  is  taken,  if  it  is  before  a  county  c^cer  or  a  judge  of  a 
court  established  in  a  city;  if  before  a  justice  of  the  supreme  court,  with  the  cleik  of  a 
county  designated  by  the  justice;  or,  if  no  designation  is  made  by  him,  of  a  county  where  one 
of  the  parties  residesu 


Patinttoou— Ooda  oisr.  pnxw  1 826;  oiiginally  reviaed  Buunliiattoii   In   ■npglementfF  |W>n>wH^n  — 

from  L.  1847.  ch.  4^  I  2Q.  Matter  of  Falkenbuig,  10  AQec.  418.  43  N.  Y.  Supp.  1137; 

Scopa.— Smnott  v.  first  Nat.  Bank,  34  App.  Div.  161.  a.  o..  20  Miao.  092, 46  N.  Y.  Supp.  675. 
64  N.Y.  Supp.  417. 


art.  8 


MANDATES 


§f  102,  103 


ARIICLB  8 
Mandates 

See.  102.  Daties  of  officer  raoeivinc  SMUMUte. 

MB.  Trial  of  elftim  of  title  to  prapertj  eebed  hy  eh«rfif  vnder  a  awadate. 
104.  EhqpeaflM  of  trial  of  daim  of  title  by  " 


§  UXL  Duties  ef  officer  receivinc  aaadate. 

A  dieri£f  or  other  aSoer  to  whom  a  mandate  of  any  deecriptioa  is  deUreiied  to  be  exeeuted 

1.  Must  give,  without  compeiisation,  to  the  person  delivering  the  same,  if  required,  a 
written  receipt  describing  the  mandate  and  spedfymg  the  day  and  hour  of  re^^ 

2.  Must  execute  Ite  sameacooiding  to  the  command  thereof  and  make  return  thereon  of 
his  proceedings.  For  a  violation  of  this  provision  he  is  liable  to  the  party  anpieved  for  the 
dainages  sostau^  by  him,  in  addition  to  any  fine  or  other  punishment  or  proceeding  au- 
thorised l^  law. 

3.  Must  deliver,  without  compensatioD,  a  copy  of  ike  mandate  to  the  peison  served,  upon 
his  request. 

4.  May  return  a  mandate  directed  to  hhnself  by  depositing  in  the  post-office,  properly  in- 
ekwedin  a  post-paid  wrapper,  addressed  to  the  clerk,  at  the  place  where  his  office  is  situated, 
unless  ihe  officer  making  the  return  in  the  name  of  the  sheriff  resides  in  the  place  where  the 
clerk's  office  is  situated. 

5.  Who  wilfully  neglects  to  execute  a  mandate,  authorized  by  law  to  be  issued  by  a  judge 
or  other  officer,  in  aspecial  proceeding,  may  be  fined  by  the  judge  in  a  sum  not  exceeding 
t wenty-^ve  dollars  and  is  liable  to  the  party  aggrieved  for  his  damages  sustained  thereby. 

BcHimtiMk— Subd.  1  is  code  eiv.  proo.,  |  loa  Sabds.  2  HilnB  reimrii*— Smith  ▼.  Geraty.  68  Miae.  006,  109 

■ad  4  are  eode  cir.  proc.,  I  lOS.   Subd.  3  ia  eode  oiy.  proe.,  N.  Y.  Supp.  738. 

flOl.    8abd.5iaeodeoiV.proo..  §103.    llOOoricmaUy  limlMUllr  of  ■lMrilt---Peek  t.  Tlffanr.  2  N.  T.  451' 

nrieed  from  R.  8..  pt.  8,  eh.  7,  tit.  6, 1  75.    1 101.  aa  am.  556;  Root  v.  Wamer,  30  N.  T.  1,  19;  Codiia  ▼.  Walter, 

I97  L.  1877.  eh.  416;  orifiiially  raviaed  from  R.  S..  pt  3.  55  N.  Y.  304,  3^8mith  t.  Sinith.  60  N.  Y.  161,  164; 

eh.  7.  tit.  6, 1 76.   1 102.  aa  am.  by  L.  1877.  eh.  416;  oxigi-  Anaonia  Braae  Co.  t.  Babbitt,  74  N.  Y.  306;  Wehle  t. 

aally  raviaecf  from  R.  8..  pt.  3,  eh.  7,  tit.  6.  |  77;  L.  1850,  Comior.  83  N.  Y.  231,  286;  Dunham  t.  Reilhr.  110  N.  Y. 

eh.  225.  §  3.  866.  373;  Dolaon  t.  Baxton.  11  Hun  565:  Brookfield  v. 

KatlWMicaa.— Mandate  defined,  general  eonatraetion  Remaen,  1  Abb.  Deo.  210.    Agent  of  oroditor.    Farmeia' 

L,  1 28a;  when  dehvered  to  eoronar,  oounty  L,  l|  107-190;  Loan,  ete.,  Co.  ▼.  Walworth,  1  N.  Y.  433,  445. 

•enriee  of  proceee  by  ineominc  and  outgomg  sheriff.  limMllty  for  aeti  of  dofnty.— Vandecbilt  ▼.  Rieh- 

eooaty  L,  §  195.    LiabiUty  of  aheriff  for  not  roturnina  mond  Tunrn.  Co..  2  N.  Y.  479.  484;  People  ▼.  Sehuyler,  4 

maadate.  Judiciary  1..  I  758.  N.  Y.  173, 181;  Sheldon  ▼.  Payne,  7  N.  Y;  453;  Watexbuiy 

laBatDSDorlK — Root  ▼.  Wagoner.  30  N.  Y.  19;  t.  Weetervelt.  9  N.  Y.  593,  604;  Edmunda  t.  Barton, 

ibentro.  88  N.  Y.  OlirOregg  t.  Muiphy,  31  N.  Y.  495;  Douglaa  t.  Haberrtro,  88  N.  Y.  611.  620; 


land.  3  dm  502. 

litmilia  of  tine  for  ratom. — ^M eOuin  ▼.  Bausher, 
52  App.  Div.  276.S65  N.  Y.  Supp.  382. 


T.  Van  Taeeel,  31  Barb.  4«);  Pond  ▼.  Leman,  46  Barb. 
152. 

limbaity  of  credltor«->Dyett  t.  Hyman,  129  N.  Y. 
351.  355. 


§  103.  Trial  of  claim  of  title  to  property  seized  by  sheriff  under  a  mandate. 

Where  it  is  specially  prescribed  by  law  that  a  sheriff  must  or  may,  in  his  discretion^  impanel 
a  jury  to  try  the  validity  of  a  claim  of  title  to  or  of  the  right  of  possession  of  goods  or  effects 
seised  by  him  by  virtue  of  a  mandate  in  an  action,  interposed  by  a  person  not  a  party  to  the 
action,  the  trial  must  be  conducted  in  the  following  manner,  except  as  otherwise  specially 
prescribed  by  law: 

1.  The  sheriff  from  time  to  time  must  notify  as  many  persons  to  attend  as  may  be  necessary 
to  form  a  jury  of  twelve  persons  qualified  to  serve  as  trial  jurors  in  the  county  cour  of  the 
county,  or  in  the  dty  and  county  of  New  York,  in  the  supreme  court,  to  try  the  validity  of  the 
claim. 

2.  Upon  the  trial,  witnesses  may  be  examined  in  behalf  of  the  claimant  and  of  the  party  at 
irixwe  instance  the  property  claimed  was  taken  by  the  sheriff.  For  the  purpose  of  compelling 
a  witness  to  attend  and  testify,  the  sheriff,  upon  the  application  of  either  party  to  the  inqui- 
tttion,  must  issue  a  subpoena,  as  prescribed  in  section  four  hundred  and  six  of  this  act,  and 
with  like  effect  excq>t  that  a  warrant  to  apprehend  or  commit  a  witness  in  a  case  specified  in 
such  section  may  be  issued  by  a  judge  of  tiie  court  in  which  the  action  is  brought  or  by  the 
vjfuuty  judge. 
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3.  Hie  sheriff  or  under  AaiS  mtistprende  vpoa  the  triftl.  A  witneos  pnx 
pBTty  must  be  Hworn  by  tiiB  ineaiduig  officer  and  examined  onlly  in  the  preeei 
A  witnesB  who  testifieB  fabdy  upon  suoh  an  examination  is  guilty  of  perjuiy  in 
is  punishable  in  like  manner  aa  upon  the  Mai  of  a  civil  action. 

DartnttoK.— Coda  dr.  pnKi..  I  IDS,  ■■  uk.  br  L.  1ST9,  MKn  and  3S80  nkta  to  alHiiri  ha 

di.  HI.  L.  18»5,  ab.  MA;  oriflulb'  rariwd  tmn  B.  S..  omm. 

pt.  2,  oh.  B,  tit.  1.  filO-lS.  uSeHbatHDa.,  I31S.    S«  •*VMal,'' what  4ms  bM  •MsfltMl 

oodeoT.  piTHi..  luV.iBtUiniuiHtioB.    Coda  oiT.  piH..  MIddU,  IBON.  T.  Smv.  10). 

§  101.  Expenses  of  trial  of  claim  of  title  by  third  person. 
Upon  such  a  trial  there  are  no  costa;  but  the  fees  of  the  sheriff,  jurors  and 
be  taxed  by  a  judge  of  the  court  or  the  county  judge  of  the  county  and  must  be 

1 .  If  the  jury  by  tlieir  verdict  find  the  title  or  the  ri^t  of  poeeesson  to  the  pr 
to  be  in  the  clamant,  by  the  party  at  whoae  instanoe  the  |Hoperty  vas  taken 

2.  If  tJiey  find  adversely  to  the  cliknant  with  reqiect  to  all  the  property  < 
claimant. 

3.  If  tbe^  find  ihe  title  or  ri^t  or  powwwnion  to  only  a  part  of  the  property  c 
the  clumant,  each  party  must  pay  his  own  witneeaw'  f^,  and  the  sheriff's  i 
must  be  piud,  one-half  by  each  party  to  IJie  inquietion. 

Before  notifying  ttie  jurors,  the  ilteriff,  in  hie  discretion,  may  require  each  c 
the  controversy  to  deposit  with  him  such  reasonable  sum  as  may  be  neceesa 
legal  fees  and  the  jurors'  fees.  The  sheriff  must  return  to  each  party  the  bala 
BO  deposited  by  him,  after  deducting  his  fees  lawfully  chargeable  to  that  part] 
in  this  section. 

DMiTBtlM.— Cod*  dr.  pno..  I  tOt:  orictndir  nrittd  bom  It.  a.  pt  3,  oh.  5,  tit  1. 1 13. 
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ARTICLE  9 
Mistakes,  defects  and  irregularities 


106.  Mistakes,  omianoos,  defeota  or  irrogularitiM. 

106.  Bivor  in  ndtaff  of  triftl  oourt. 

107.  OmiHioiia  in  Ukiac -Appeals. 

106.  Relief  acaanst  default  ladgments  and  orden. 

100.  Mistake,  defect  or  irrefularity  at  affecting  iudgmmt. 

Mistake  in  oourt. 

Mistake  in  remedy  demanded. 


iia 

111. 


112.  Sttppljrinc  defects  by  appelate  oourt. 


.  §  106.  Mistakes,  omissions,  defects  and  irregularities* 

At  any  .stCiig;e  of  Any  action,  special  proceeding  or  appeal,  a  mistake,  omiBaion,  irregularity 
or  defect  may  be  corrected  or  supplied,  as  the  case  may  be,  in  the  discretion  of  the  court, 
with  or  without  terms,  or,  if  a  substautial  right  of  any  party  shall  ndt  be  thereby  prejudiced, 
such  mistake,  omission,  irregularity  or  defect  must  be  disregarded. 

Co..  196  A«K  Div.  204,  120  N.  Y.  Supp.  836;  Kelly  ▼. 
St.  Miohael^s  Roman  Catholio  Church,  146  App.  Div.  75,7 
133  N.  Y.  8iq>p.  326;  Bikhmie  v.  Taylor,  30  Hun  366. 

AnMildBMnt  liy  refcvee. — Lounsbury  v.  Sherwood, 
53  App.  Div.  318,  65  N.  Y.  Supp.  676;  Perry  v.  Levenson, 
82  App.  Div.  04, 81  N.  Y.  Supp.  586:  Bamum  v.  WilUama, 
91  App.  Div.  464,  86  N.  Y.  Supp.  821;  Mjrere  v.  Brown, 
142  App.  Div.  658.  127  N.  Y.  Supp.  374;  Conway  v. 
Farish-StafTord  Co.,  157  App.  Div.  481.  142  N.  Y.  Supp. 
572;  Conway  v.  Faxish-Stafford  Co.,  171  App.  Div.  660, 


-New.  This  section  v$  adapted  from  a 
•Bdion  proposed  by  a  special  maotioe  committee  of  the 
New  York  County  Lawyers'  Aesooiation  (proposed  dvil 
practice  act,  1 8),  and  also  by  the  special  practice  commit- 
tee of  the  New  York  State  Bar  Association  (proposed  civil 
practice  aet«  f  8).  The  section  proposed  by  the  latter 
ooomuttee,  which  is  substantially  identical  with  that  of 
the  former,  was  as  follows: 

**|  8.  At  any  stace  of  any  action,  special  prooMdins^  o^ 
K^eal,  a  mistake,  urroKulanty  or  defect,  in  the  discretion 
of  the  court,  mav  be  corrected  or  disregarded,  provided 
that  a  substantial  ii|^t  of  any  party  shall  not  be  thereby 


Under  18  as  profiosed  by  both  the  special  committee  of 
the  State  Bar  Assooation  and  the  special  committee  of  the 
County  Lawyers'  Association  an  immaterial  error  or 
defect  "mav,  m  the  diseretion  of  ^e  oourt,  be  corrected  or 
dJeregardea,'*  These  providons  are  narrower  than  the 
language  of  present  cooe  civ.  proo..  f  723.  which  provides 
in  terms  that  at  all  tin«s  **  the  court  must  disregard"  such 
an  error  or  defect.  "  This  idea  has  been  retained  in  the 
sectioii  above,  namely,  that  when  a  subetantial  ririit  is 
not  affected  the  error  or  defect  **must"  be  disregarded. 

The  Esferebee  to  supplying  an  ''omlsrion'*  is  ineerted 
because  of  the  latter  put  of  code  civ.  proo.,  f  724. 

The  referonce  to  "appeal "  is  inserted  because  of  the  last 
aentenee  of  code.  civ.  proe.,  f  1817,  added  in  1912,  reading 
as  follows: 

** After  hearing  the  appeal,  the  court  must  give  judg- 
ment, without  regard  to  technical  errors  or  detects  V>r  to 
eseq>tioiia  which  do  not  affect  the  substantial  rights  of 
tha  parties." 

Code  civ.  proc,  1 768.  eighth,  niiitii  and  tenth  sentences 
have  been  omitted  asunneoeseaiy  in  view  of  the  language 
of  this  ssetioa. 

The  eommsttee  recosuDeBded  the  repeal  of  oodo  civ. 
pffoe.,  I  723,  as  covered  by  the  section  hera  proposed  and 
rule  118. 

Code  civ.  proc  I  728,  oadtted  as  covered. 

BafcMtacca. — ^Beferee  may  allow  amendments.  C.  P. 
A.,  ft  469.  In  grsntinc  appttctttion  for  intervention  of 
partieB,  the  power  of  the  oourt  is  subject  t6  C.  P:  A..  1 193. 
Bee  airo.  Id.,  f  109. 

AppUcattan.— Herfe  v.  Heife.  285  N.  Y.  328;  Gittla- 
ma&  V.  FelUnan.  122  App.  Div.  886»  106  N.  Y.  Supp.  839. 
sffd.,  191  N.  Y.  205;  mods  et  al.  r.  Bonner.  25  MIbo.  461. 
102  N.  Y.  Supp.  484;  Matter  of  KorpoBnski.  84  Misc.  96. 
M6  N.  Y.  Supp.  850;  Todd  v.  Soap  Association  of  Aknto- 
100  Miae.  403,  167  N.  Y.^upp.  1079;  Qifloid  v. 
106  Miss.  509,  176  N.  Y.  Simp.  568. 
al  p»w«ffk  eonfanad* — ^Drsper  v.  Pmtt,  43 
406,  89N.  Y.  Supp.  356. 

MmtoMdii.— Matter  of  Public  Service  Comm.;  170 
App.  Div.  423,  155  N.  Y.  Supp.  950;  Lifahito  ▼.  Minsker 
Benavofent  Society.  67  Misc.  ^h  194  N.  Y.  Supp. 
506. 

ygnn  to  AMOid  pifiaJImi  flnrlnriT  v.  Diovio,  190 
Ann.  Div.  85,  179  N.  Y.  Supp.  361;  McLear  v.  Bahnat. 
m^App.  Div.  827,  186  N.  Y.  Supp.  180;  FraeUod  v. 
Biocid&n  Habits  R.  Co.,  54  Aim.  Div.  90.  98.  66  N.  Y. 
Supp.  S21 :  TUn  V.  Hoyt.  87  App.l>lv.  521. 56  N.  Y.  Supp. 
TSruate  ▼.  a^r  of  PhUaditohia,  113  App.  Div.  92,  09 
N.  Y.  Supp.  93;  Wariiincton  Life  Ins.  Co.  v.  Scott,  119 
ftppw  Div.  847, 104  NTYTSttpp.  806;  People  v.  Munn,  131 
hvp.  Dir.  841.  115  N.  Y.  Supp.  606;  PoweU  v.  Cohoes  B. 


157  N.  Y.  Supp.  597;  Knapp  v.  Fowler,  26  Hun  200;  s.  c. 
30  Hun  515;  Niagara  Coun^  Nai.  Bank  v.  Lord.  38  Hun 
557;  Drew  v.  Loagwell,  81  Hun  144;  80  N.  Y.  Supp.  733; 
Drake  v.  Siebold,  81  Hun  178,  30  N.  Y.  Supp.  697. 

Where  gnnted,  special  term. — ^Abbott  v.  Meinken, 
48  App.  Div.  100,  62  N.  Y.  Supp.  660;  Shirtehffe  v.  WaU, 


to  App.  Div.  375,  74  Supp.  189;  Daniig  v.  Baroody,  140 
App.  IHv.  542,  125  N.  Y.  Supp.  797;  Smith  v.  Dizon, 
150  App.  Div.  571,  134  N.  Y.  Supp.  1097;  Steffe  v.  Heln- 
ser,  156  App.  Div.  575,  141  N.  Y.  Supp.    584;  Weill  v. 


Metropolitaa  R.  Co.,  10  Misc.  72.  30^.  Y.  Supp.  833; 
Bullock  V.  Bemis.  40  Hun  623:  First  Nat.  Bank  v.  Clark, 
42  Hun  90;  Matter  of  fioule.  46  Hun  661.  affd.,  109  N.  Y. 

te2. 

time  of  nsatiiis  ftneodineiit, — ^National  Bank  of 
Depoeit  V.  Rogen,  166  N.  Y.  SSOi  Clason  v.  Kehoe,  49 
App.  Div.  631, 68  N.  Y;  Supp.  300;  Stratton  v.  City  TruM. 
etc..  Co.,  69  App.  Div.  322,  74  N.  Y.  Suppu  670;  Mooney 
V.  Valentine,  79  App.  Div.  41,  79  N.  Y.  Supp.  698;  Wil- 
liams V.  New  York  dH^ueeas  Co.  R.  Com  97  App.  Div.  133, 
89  N.  Y.  Supp.  660;  Ansonia  Bram  A  Cbpper  Co.  v.  Oer^ 
laoh,  8  MiM.  256, 28  N.  Y.  Supp.  546;  Manhattan  Rolling 
MiU  V.  Dellou.  63  Misc.  48,  116  N.  Y.  Supp.  583;  Cohen 
V.  Persky.  110  Mirib.  24.  170  N.  Y.  Supp.  611:  Cramer  v. 
Lovejoy,  41  Hun  581 ;  Madere  v.  Whallon.  74  Hun  872, 26 
N.  Y.  Supp.  614. 


!•— Nathan  v.  Woolvertoa,  149  App.  Div.  791, 
134  N.  Y.  Supp.  469;  Williams  Engineering.de  Cont. 
Co.  V.  aty  of  New  Yoilc,  150  App.  iSv.  676,  135  N.  Y. 
Supp.  778;  Cordusi  v.  Pianisani,  164  N.  Y.  Supp.  56a 

Bnfliclniey  •!  applteatloB. — Sandusky  v.  Erie  R.  R. 
Co.,  91  Misc.  67,  158  N.  Y.  Supp.  612;  Diisooll  v.  Parker 
P«n  Co.,  141  N.  Y.  Supp.  251. 

Anettdinmit  M  M»L— SoOeki  ▼.  Becker's  Aniline 
A  Chemical  Works.  192  App.  Div.  410.  182  N.  Y.  Sm>p. 
691;  Strout  Farm  Aitency  v.  Qladitone,  190  App.  Div. 
68,  170  N.  Y.  Supp.  350;  Tabaehnick  A  Co.  v.  Lmde  Co., 
188  App.  Div.  167, 176  N.  Y.  Supp.  510;  Van  Fleet  v.  New 
Era  Construction  Co.,  142  App.  Div.  517. 127  N.  Y.  Supp. 
19;  Bonny  v.  C&ty  of  New  York.  156  App.  Div.  287.  141 
N.  Y.  Supp.  8;  Marks  v.  Herbert  dc  Cd.,  165  N.  Y.  Supp. 
450. 

AOMBdment  on  uppeal.— Fjtoh  v.  Mayor,  etc..  of 
City  of  New  York,  88  N.  Y.  500;  Chataeld  v.  Simonson, 
92  N.  Y.  200;  King  v.  Barnes,  107  N.  Y.  645;  Sun  Printii« 
dc  Pub.  Assn.  vTAbbey  SaltCo..  62  App.  Div.  54.  70  nTy. 
Supp.  871;  ThraU  v.  Cuba  VUlafs.  88  App.  Div.  410,  84 
N.  Y.  Supp.  660;  Heola  Powder  Co.  v.  Hudson  River  On 
&  Iron  Co..  7  Misc.  630. 28  N.  Y.  Supp.  34,  affd.,  152  N.  Y. 
619;  American  Book  Co.  v.  Watson,  24  Misc.  524,  53 
N.  Y.  Supp.  974;  Shaw  v.  Biyant,  65  Hun  57,  19  N,  Y. 
Supp.  618:  GUI  v.  iBtaa  live  Stock  Ins.  Co..  82  Hun  868, 
31  N.  Y.  Supp.  485:  Lav«lle  v.  Skelly.  24  Hun  642.  affd. 
90  N.  Y.  546;  Sheldon  v.  Wood,  14  Hun  18;  Douglas  v. 
Dougiss,  7  Hun  272;  Piper  y.  Van  Buren,  27  Hun  384; 
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>.  ISl;  E 


M  N.  Y.  Sapp. « 
T  .Taylor.  K  Hun  3M;  Button  1 


S^.?r",'rN'"?-,iS,.^,i,^i,^"|£i£^ 

™.  II  »■  V.  a.p,.  BPcSM  ,  aSXn!.  S 
isftfSIS^S"'"''"'""' "°'"'- °"  '»■ 

State  MdhiUt  MilT^  *—  T'^-g^f^y'T'J:    ": 
m  App;^Di».  3M.  106  N.  Y^t  m-  BWIm  »  H^S 

IM  N  Y^^«?'?^'-  S""!,!"  App,  IHt.  bio, 

rMnS:  tV.'V^  '5?-  •?■  "'  N.  Y.  Sopp.  BBS;  H^ 
V.  Morruu  171  App,  Ehv.  TIB.  158  N.  vTSwin  3fll-  Wil- 


"vv-  *«v.  ojB,  1/4  ri.  Y.  Sudd 

Ry.  COj^aO  M»c.  830, 81  N  f.  8u«.  lOBT;  O—  Pub. 

Si        8M  McQuiUui  ».  MoQ^kn.  IM  H.  Y. 


1  App.  Djf .  381, 
W  An.  Dir.  418, 
.  a»4;  SlMbwk  ▼, 


«.  78  N.  Y.  Bopv. 
S,  83  K.  Y.  Bup. 
Di*.312.SlNrT. 


Bup^UeiLmd  ft 

Ti^w^-i-6i-;."csArccri8s:i;^fc5?R7!''!?^ 

10  Mi^J»3.  SIN.  Y.  Supp.  TM:  Vmi  Orfm  v.  MoitU.  18 
Miag,  W9.  42  N.  y.  Sim.  473.  dd..  1»  UIm.  4B7.  M 

M  Hon  547.  30  N.  Y.  Sapp.  477:,  Honduf  t.  Atntw. 
78  Bon  MS.  37  N.  Y.  Sum.  447;    B«iiir  v.  Phettdi 

Clirk.  8S  Hub  357,  33  N.  Y,  Supp.  4M. 

^MWJta.  kr  •-«t.-WB«.  T.  W«.«^  303  K.  T. 

»  y^te*  5*  MMt  tn  «ii»wtr,— ■nmwjr  *.  H«lnU> 
BirtH  Fin  Ina.  Co.,  138  jj^-.Dt*.  49,  131  N.  Y,  Biipp. 

CDim  Elentod  R.  R,  Co.  t.  vJESTlSuCprSSI^ 

i2  S- 1  S?pp-  I2i' "'™"  "■  G*"*  "» Aw-  »»■  »»■ 

lao  N.  Y,  eupp.  907. 


f .  BuiUbw  1_„ 

iirta,IMN.  Y.  £74:Wi 
.   N.  Y.  531:  ChvtH  v.  1 

N.  T.  42S:  nocna  T.  Baraton . 

....        _.      _^^   134  N.Y. 


Co.,  14e  N.  ¥.  9M:  LfiMn 


Mfj.  Co..  II 

i49~A^"Mv.' W7i'l34  rT^-'aiip,  78'  Smith  t.  Bnitfi! 
40  App.  DlT.  UtI.  57  K.  Y.  San.  II33:  HamtoBB  t. 
MMMpothaa  Elmtkd  R. Co..  MApp.  Dit.  ISO.  70  N.  T. 
Supp.  85;  ClifhRd  v.  Btaon.  Tl  Jim.  Dir.  43S.  78  N.  T. 
Sum.  S54:  Ooodlilll  t.  GoodwiD,  72  App.  Dir.  G39.  78 
N.  Y.  Born.  881;  flpaoiMir  ».  Wwt  OimUBTkpcr  Co..  74 
».Di«-.54,Jn_N..Y.  Biipp.251:H™ 


HattarofBekaii 

8Sir-a*ft.Xir 

Stowl  Co.,  80  Mbs.  S61.  88  N.  Y.  Snpp.  338;  Dmuomfti 
V. l>aol(.  41  Idle.  MS,  84  N.  T.  Bupp.  749,  affd..  87  App. 


-.. r.  Sapp.  Stt; 

Am.  IMt.  17, 148  N.  Y. 
'a  BaaUni  Co..  IB  liQaa. 
— ^  "    BtaodHd  R.  R. 
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Dir.  032,  84  N.  Y.  Supp.  112*;  PeopU  es  nL  Edwwda  v.  8aH  Co..  02  App.  Div.  M.  70  N.  Y.  Suro.  871;  Gk>ldirtan  v. 

Fottar,  96  Him  181;  Vatd  v.  AmM,  90  Hun  571;  MxApby  Sliap&ro^  80*Api>.  Dir.  88,  8S  Supp.  1038. 

T.  Hall.  38  Hub  528;  People  ex  nl.  Beudslee  v.  Doyle.  45  Sbndcr.— ODllyar  ▼.  CoUyer,  50  Hun  422»  8  N.  Y. 

Hun  310.  Affd..  110  N.  Y.  080;  People  ex  lel.  N.  Y.  C.  A  Supp.  310l 

H.  ILiR.  R.  Co.  ▼.  Cook,  02  Hun,  908  17  N.  Y.  Supp.  FMUttoML    Johneon  v.  Aleditie.  ISO  App.  Dfv.  178. 

540;  Biboook  y.  KuBtaieh.  85  Hun  83,  32  N.  Y.  Supp.  114  N.  Y.  Supp.  308;  H»tt  t.  CMnpbeU,  77  Hun  507. 

567.                                                                                         .  28  N.  Y.  Supp.  1091. 

Ja^pMMiO  M»  ■ppwtwilh— 0  PiffJ  for  ttirlirtf  t  Mot^Mni  ioMeio««M.— Qreen  y.  Muaiey,  70  App. 

omn  aaA  Jtftcdi^ — ^Tioy  Automobile  Bidumce  y.  Dhr.  174,  78  N.  Y.  Supp.  484;  Barieyeorn  y.  WooMey.  109 

Hmne  Im.  C^..  221  N.  Y.  58;  Cotrigan  y.  Bobbe^Menill  Miee.  284. 179  N.  Y.  Supp.  518;  Solioonmnker  y.  Bkwe.  88 

Co..  228  N.  Y.  58.  78;  Donnelly  y.  McAidle.  152  App.  Hun  170.  34  N.  Y.  Supp.  424. 

Diy.  805.  137  N.  Y.  Supp.  801;  P^toode  y.  Foote.  163  AllMhinMit.— IBng  y.  King.  08  App.  Diy.  180,  74 

App.  Diy.  404. 188  N.  Y.  Supp.  281 ;  Miller  y.  Banett.  158  N.  Y.  Supp.  119;  Fisher  y.  Bloomberg.  74  App.  Diy.  308. 

App.  Diy.  862.  144  N.  Y.  Supp.  40;  Hayohofan  y.  Whale  77  N.  Y.  Supp.  541;  Sukibaeher  y.  Cawthm.  14  Mtoo.  544, 

Cieek  Iron  Worici.  102  App.  Dly.  354.  147  K.  Y.  Supp.  35  N.  Y.  Supp,  1118;  Kibbe  y.  Wetmoie.  31  Hun  424; 

850;  Sanwena  y.  Preialer.  180  App.  Diy.  348.  107  N.  Y.  Stone  y.  Pmtt.  90  Hun  30,  35  N.  Y.  Supp.  519. 

Suppw  871;  Waahbum  y.  Villaae  ol  Sehuylerviile.  190  Ov<cr  •#  amtt^— Globe  Leal  Tobaooo  Co.  y.  Luok- 

App.  Diy.  501.  184  N.  Y.  Supp.  472;  People  ex  rel.  Sok>-  hurat.  180  App.  Dhr.  881,  172  N.  Y.  Supp.  250. 

mon  y.  Brotherhood  of  Painteie,  109  App.  Diy.  595.  155  JadCflMoi.— Herpe  y.  Heipe.  225  N.  Y.  333;  Beit*  y. 

N.  Y.  Supp.  438;  Orubel  y.  Ritekie,  m  App.  Diy.  238.  Fuller.  92  Hun  457,  30  N.  Y.  Supp.  950:  BaeUng  y.  Inde- 

ItO  N.  Y.  Supp.  418;  Cornwall  y.  Nieholt.  165  App.  Dly.  pendent  Brewing  Co.,  98  Miee.  46, 102  N.  Y.  Supp.  851. 

905,  189  N.  Y.  Supp.  1051;  Lendram  y.  Village  <tf  Coble-  Amendment  not  gmnled.— Doyle  y.  Carney,  190 

ikiU.  102  App.  Diy.  828,  183  N.  Y.  Supp.  215;  Leonaid  y.  N.  Y.  380.  rayg.  115  App.  Diy.  921. 101  N.  Y.  Supp.  1119; 

Vols,  190  App.  Diy.  748,  180  N.  Y.  Bupp.  007;  United  Matter  of  KUng.  00  App.  Diy.  512,  09  N.  Y.  Supp.  962; 

States  Rubber  Co.  y.  SUyentein,  229  N.  Y.  108;  Bonnll  Meyer  y.  Hayen.  70  App.  Diy.  529,  75  N.  Y.  Sup>  261; 

y.  Shiyerick.  229  N.  Y.  518;  Bk>ch  y.  Blaok  A  WW^Sib  PeMle  ex  tekliateh  y.  Lantry.  88  Am.  Vw.  583.  85 

Co.,  102  Misc.  077. 109  N.  Y.  Supp.  587;  Holsnan,  Cohen  N.  Y.  Supp.  193;  Dayis  y.  Reflex  Camera  Co.,  97  App.  Diy. 

*  Co.  y.  Motfen  Fietun  Apparatus  Co.,  150  N.  Y.  Supp.  73,  89  N;  Y.  Supp.  687;  Demuth  Glaoa  Mfg.  Co.  y.  jEarly. 

004.  131  App.  Diy.  m  115  N.  Y.  Sudd.  072;  Lord  dc  Tsf  lor  y. 

GOf*  of  dofteti  on  motion.— Ooleord  y.  Banco  de  Hatch.  149  App.  IXy.  003.  133  K  Y.  Supp.  1068;  Posner 

Taasolipas.  191.  App.  Diy.  M.  180  N.  Y.  Supp.  862;  y.  BasanbeES.  168  Am.  Diy.  249.  187  n7y.  Supp.  1084; 

Conklin  y.  Federal  l^ust  Col.  170  App.  Diy.  572.  103  Colirell  Lead  Co.  y^Bome  Title  Ins.  Co..  No.  1.  154  App. 

N.  Y.  Supp.  570;  Ikfiller  y.  W.  K.  Jahn  6>..  104  Misc.  370.  Diy.  92,  138  N.  Y.  Supp.  744;  Schoellkopf  y.  OnrneUs, 

172  N.  Y.  Supp.  210;  KeUey  y.  Watd,  140  App.  Diy.  443,  11  Misc.  258.  32  N.  Y.  Supp.  790;  Muiler  y.  aty  of 

184  N.  Y.  Supp.  451;  Cutler  y.  AUayena.  105  App.  Diy.  Phihulelphia.  49  Miso.  922.  99  N.  Y.  Supp.  194.  affd..  118 

42%  160  N.  Y.  Supp.  790;  Manhattan  CommemalOD.  y.  App,  Diy.  910.  103  N.  Y.  Supp.  1136;  Bradley  y.  Shafer. 

Leauebtenberg  Co..  77  Misc.  505.  138  N.  Y.  Su^p.  108;  04  Hun  428.  19  N.  Y.  Supp.  040;  Sohmitt  y.  NTational  Ufe 

Frank  y.  Qruber.  88  Misc  297.  150  N.  Y.  Supp.  064;  Assn..  84  Hun  128,  32  N.  Y.  Supp.  513;  Congregation 

BuckkQr  y.  Sharps,  114  Biiso.  200,  180  K.  Y.  Supp.  827;  Rodeph  Sbolom  y.  Bradley  Contracting  Co.,  169  N.  Y. 

Beinbotb  y.  Ederhe&mer,  134  N.  Y.  Supp.  10;  Lobsits  y.  Supp.  7a 

Ussberger  Co.,  157  N.  Y.  Siipp.  117.  €^er  mistokw.— >Bohlen  y.  Metropolitan  Bleyated 

Boieete  In  oAAnflts.--Jurat.    Fawoett  y.  Vary,  59  K  Co..  121  N.  Y.  540:  Matter  of  ffimball.  166  N.  Y.  02; 

N.  Y.  007.    Name  of  deponent.    Taylor  y.  Tronooso,  70  Fawcett  y.  Vary,  59  N.  Y.  597;  Cauchois  y.  Proctor,  1 

N.  Y.  899;  People  ex  rel.^e&yon  y.  Butherlana.  81  N.  Y.  App.  Diy.  10. 90  N.  Y.  Supp.  957;  Lowensteiny.  Lombard, 

L    Title  of  action.    People  ex  rel.  Watkina  y.  Board  of  Ayres  4t  Co.,  2  App.  Diy.  910,  38  N.  Y.  Supp.  88;  Webber 

Ganyassers,  25  Misc.  444,  55  N.  Y.  Supp.  712;  Lamkin  y.  y.  Reynolds.  32  App.  Diy.  248.  62  N.  Y.  Supp.  1007; 

Oppenheim,  80  Hun  27.  33  N.  Y.  Supp.  307.    Title  of  Cruikshank  y.  Onukshank.  38  App.  Diy.  580.  OiS  N.  Y. 

affidavit.    Chiekman  y.  Chickman.  1  N.  Y.  Oil.    Venae.  Supp.  099;  Boston  y.  Sprague,  100  App.  Diy.  443.  91 

People  ex  rel.  Crawford  y.  De  Camp,  12  Hun  378.  N.  V.  Supp.  839;  Lonas  y.  Myers,  98  Mtse.  470.  103 

Cnlomior  pnicflM,~2iegler  y.  Ttenkman.  31  App.  N.  Y.  Supp.  390;  Tobin  y.  Gary.  34  Hun  431;  Walker  y. 

D|y.  906.  62  N.  Y.  Supp.  013;  Tatum  y.  Famon,  167  App.  Isaacs,  86  Hun  233;  Buhl  y.  BalL41  Hun  61. 

Dty.  681,  162  N.  Y.  mmp,  817;  Ouannty  Trust  Co.  v.  Vwms  Imposod.— Zeigler  y.  Trenkman.  31  App.  Diy. 

Schnudt.  187  App.  Diy.  561. 175  N.  Y.  Supp.  696;  Evans  906.  62  N.  Y.  Supp.  613;  People  ex  rel.  N.  Y.  C.  4c  H.  R. 

y.  Olmatead,  91  Misc.  602.  60  N.  Y.  Supp.  08;  WooUett  v.  R.  R.  Co.  v.  Fealaer.  58  App.  Div.  343.  08  N.  Y.  Supp. 

Seamen's  Bank  for  Savings.  30  Misc.  494.  73  N.  Y.  Supp.  1068;  Moonev  v.  Valentine.  79  App.  Div.  41.  79  N.  Y. 

lOOS.  Supp.  600;  Meeks  v.  Medcs.  79  App.  Div.  49.  79  N.  Y. 

Hottoe  Of  trloL->De  Sunt  v.  Nttes.  150  N.  Y.  Supp.  Supp.  718;  Lindblad  v.  Lynde,  81  aK».  IXv.  003.  81  N.  Y. 

104.  Supp.  351;  Perry  v.  Levenson,  82  App.  Div.  94.  81  N.  Y. 

Older  tor  eiomlnotton  of  puriy  koforo  trtet—  Supp.  680,  affd..  178  N.  Y.  559;  Wood  v.  N.  Y.  C.  dc  H.  R. 

Palombo  y.  L'Arakio  Italiano  Pub.  c5o.,  150  App.  Div.  R.  R.  Co..  100  App.  Dry.  220.  91  N.  Y.  Supp.  788;  Palasso 

221. 134  N.  Y.  Supp.  058;  Muiler  v.  City  of  Philadelphia,  v.  Degnon-McLean  Contracting  Co.,  115  App.  Div.  172. 

55  Misc.  30. 104  N.  Y.  Supp.  782.  100  N.  Y.  Suim.  081;  Lord  ft  Taylor  v.  Hatch.  149  App. 

Ortcr   Of  p«Ulaitlon.^Mishkittd-Feinberg    Realty  Div.  008.  138  N.  Y.  Sim.  1008;  Pomeroy  Co.  v.  Wefls 

Go.  v.  aidmsky,  180  N.  Y.  408.  affd..  Ill  Ajk>.  Div.  678,  Brothers  Co..  149  App.  Div.  673.  134  N.  Y.  Supp.  853; 

90  N.  Y.  Supp.  1136L  Wilfiams  Enpneerins  A  Gont.  Co.  v.  City  of  N.  Y..  150 

.—Douglass  v.  Catlin  App.  Div.  070,  135  N.  Y.  Supp.  778;  United  States  Drain- 


Off  moclnMiit*! 

Coastmction  Cto..  U0  App.  Div.  860.  134^  N.  Y.  Supp.  age'dc  Irrigation  Co.  v.  Luoa8.'160  App.  Div.  49. 141  N.  Y. 

709;  Kalt  Lumber  0>.  v.  Dupignao,  150  App.  Div.  460.  Supp.  50;  Smith  v.  Luokenbach.  158  App.  Div.  485,  143 

134  N.  Y.  Supp.  1008;  SehuHa  v.  Teichman  Engineerins  A  N.  Y.  Supp.  592;  Ensanian  v.  New  York  Central,  etc.,  R. 

Const.  Co..  79  Miso.  357. 140  N.  Y.  Supp.  429.  Co..  100  App.  Div.  842.  160  N.  Y.  Supp.  721;  O'Beirne 

Boplofin.— Thorn  v.  Lasarus,  39  App.  Div.  508.  67  y.  KeHy,  08  Misc.  134.  124  N.  Y.  Supp.  948;  Marsh  v. 

N.  YT  Supp.  279;  Sun  Priaiing  A  Pub.  Assn.  v.  Abbey  McNair.  40  Hun  216;  Cramer  v.  Loveioy,  41  Hun  581; 

Van  Allen  v.  Gordon.  92  Hun  500.  36  nT  Y.  Supp.  987. 

§  106.  Bnor  in  rulfaig  of  trial  court. 

Upon  a  motioii  for  a  new  trial  or  upon  appeal,  an  error  in  a  ruling  of  the  trial  court  must  be 
diar^farded  if  a  substantial  right  of  any  party  shall  not  thereby  be  affected, 

INrtniliMU — Neir.    See  code  eiv.  /pvoo..  §  1003.  last  Mason  v.  Weddenpoon.  43  Hun  20;  Paries  v.  Andrews.  56 

part  of  second  sentence.  Hun  391. 10  N.  Y.  Supp.  344;  Haskell  v.  Northern  Adiron- 

mwimVilm  «nn.*-8mith  v.  Lapham.  87  N.  Y.  dack  R.  Co..  74  Hun  9B0,  28  N.  Y.  Supp.  606;  Palmer  v. 

631;  Learned  v.  Tillotsoii,  97  N.  Y.  l:dmith  v.  Baloom.  N.  Y.  A  L.  C.  Transportation  Co..  76  Hun  181.  27  N.  Y. 

48  App.  Oiy.  632.  81  N.  Y.  Supp.  777;  WendeU  v.  Hlrt.  39  Supp.  561. 
Hon  282;  Wileox  v.  Onondaga  Co.  Sav.  Bank.  40  Hun  297; 

f  lOT.  Omkrions  in  taUng  appeals. 

Where  an  i^ipdlaat)  seasonably  and  in  good  faith,  serves  a  notice  of  appeal,  either  upon 
the  derk  or  upon  the  adverse  party,  or  his  attorney,  but  omits,  through  mistake,  inadver- 
tence or  exeumble  nei^ect,  to  serve  it  upon  the  other,  or  to  do  any  other  act  necessary  to 
perfect  the  appeid  ov  to  sti^  tixe  execution  of  the  judgment  or  order  appealed  from;  the  court, 
in  or  to  whidi  the  appeal  is  taken,  upon  proof,  by  affidavit,  of  the  facts,  may  permit,  in  its 

41 


i  108  CIVIL  PRACTICE  ACT  art.  » 

discretion,  tlie  omissioa  to  be  supplied,  or  iUL  amendmrait  to'  be  made,  upon  such  terms  M 
justice  requires. 

DcvlTBtiOB.— Code  tiv,  proc..  |  1303;  oiivMlly  n-     ^i  W*ldor.  Sohnudt,  300  N.  Y.  lOO,  alts.  13»  Am.  Dit. 

Ti««l  fiom  coda  ol  pne.,  I  ^,  lut  HUKHB.  S88. 134  N,  Y.  Supp.  ISBj  MktMr  o(  Mark*.  US  Aw.  Di<r. 

*tttnmtt.-03iin  mumot  eiMnd  time  to  appsal.  or     7TS,  113  N.  V.  ^p.  I(k;  Waldo  r.  BehmlJt,  13fi  Abb. 

allow  appeal  alt«  einintioB  of  linw,  C.  P.  A^l»,  Di*.U».  IMN.  ¥.&».  ISO;  VaatT-OoBklta^  IWAni. 

AMlcstlM.— Odallv.  Mi)anth.lSApp.  Div.  103.  M     Div.  301.  144  N.  Y.  Supp.  1;  Claiw  r.  8hchIbb«7» 

N.  YTSiipp.  119;  People  <.  Cnen.  137  App.  Div.  763.     Mi«^  Ml,  S3  N.  V.  Stui^  IX:  Pips  v.  Vu  Suan,  37 

—  "    -'  "  —     _.     .  _     .. -.       -Hun  384;  Prt«M,  V.  MiCuiiii.  »8  Hu«  631:  Hl^nla  T. 

arise.  3  N.  Y.  Supp.  Ml,  IS  Civ.  f  nw.  Rap.  SBSi  Biyut 
'.  Bryant,  4  Abb.lj.  8.  138;  Iniii  t.  Muii.  U  Bow.  Ft. 
tttkkSmu. — Arahileetural   Into      40B;  Fry  v.  BsBntu,  Ifl  How.  Pr.  3Si. 
lyn..85"K.  Y.  S52;  Nelaon  y.         8«m,ea  tt  BOttea  oT  uptaL— Cooper  v.  Cooper.  78 


137  App.  Div.  763.  Mi«^  Ml,  S3  N.  V.  & 

m  ..  Jivid,  13,  Hub  394;  Hun  384;  Pxwva  v.  1 

130;  Eltiiid«B  «,  UukriiiU.  Brise.  3  N.  Y.  Supp.  Ml,  IS  Civ.  f  nw.  Rap.  SBSi  BiyaM 
V.  Bryant,  4  Abb.fi.  8.  138;  Ir™  t.  W"^-  '• -—  "- 

-Arahileetural   Into  40B;  Fry  v.  BsBntu,  Ifl  How.  Pr.  3Si. 

oa  y.         8«mea  tt  BOttea  oT  m  " 

S,  V.  App.  Dt».  331.  78  N.  Y.  8 

uiv.  idj.  •(   N.  V.  York.  70  App.  Div,  102.  iu  n.  i.  supp.  hih.  m 

.  ...Y.  Supp.  283;  Bnwk*  N.  Y.3a3;^lh  v.  HavaniRelietSoo..  US  App.  H 

ST  St.  Rep.  DM;  UilW  v.  100  N.  Y.  Supp.  1033:  Peopl*  ei  reL  CoUiiu  v.  Alwn.  13S 

'•It.  iSf.  ir-  ■'  "  "       —  ■"  -      ■" 


riM  si,  V.  8ui».  980;  Wan  t.  Plaee,  SO 


«.  Pr,  130.  App.  Div.  45S.  120  N,  V.  8ui».  980;  Wan  t.  Plaee, 

J    u    DUttw    of   coonc.— Tnvia    v.  Hun  2$5.  30  N.  Y.  Supp.  14;  Hubbell  v.  Bvnmw  !■_ 

Hun  343,  I  N,  Y.  Supp.  3S7,  Woib.  38  AUl  N.  C.  SO. 
AUHiiniiMnt  Of  mUdb.— Lavalla  v.  SkaUy,  90  N.  Y. 

§  108.  Relief  against  dd^ult  judgments  and  orders. 

The  court,  in  ita  discretion,  lutd  upon  such  terms  as  justice  requires,  at  aoy  time  within 

one  year  aft«r  notice  tiiereof,  may  relieve  a  party  from  a  judgment,. order  or  other  proeeed- 

hrough  his  mistake,  inadvertence,  surprise  or  excusable  neglect. 

1..  I  794.  Laltar  part  N.  Y.  Bupp.  330;  Hanry  Huber  Co.  v.  Sain.  13  Miac.  MB, 
leetion  on  miiUkca  and  34  N.  ¥.  Supp.  17:  GoU  v.  Hutchiueoa.  26  MUo.  1,  SS 
aed  from  eode  of  pnxs..  N.  Y.  Supp.  575;  RotUnbeTE  V.  Sti^n,  28  .Mik.  443.  SO 
N.  Y.  Supp.  102:  Heilicer  v.  Rittac.  TS  Mi*c.  204.  13S 
I,  C.  P.  A..  I  98;     14.  Y.  Stpp.  212;  Mitlsr  v.  Samwn,  84  Miac  413,  IM 


a.  Id.,  i  90.    Vacat-     N.  Y.  Supp.  133:  PrMt  r.  Fav,  97  Miac  434.  IQl  N.  Y. 
•T.  Id.,  H  631-S2g.     Supp.  4l£i  Micluelaon  v.  ^m  S3  Bun  SOO.  32  N.  T. 

.  lOS.  Supp.  17;  Arnold  v.  Norfolk  i  N.  B.  Horiery  Co.,  1« 

rac,  I  !»*.— Wood  y.     N.  Y.  Supp.  0&7:  Henderaoo  v.  Bavan,  46  N.  Y.  Sup 
mi.  1   i.ltu—  b, — i — 1  a, — "--CoiTlnc..  V.  CohfcT 

. t.  IM  N.  Y  - 

App.     Kamen  C^Blnctinc  Co.  v.  Carrelta,  IBl  N,  1 

tkr.     Imperial  Auto  Tourinc  A  Taiicab  Co.  v,  Dti 

HID  n.  -jO.,  13     N.  ¥.  Supp.  3fi2;  Abekiu  r.  Bradlav  CoDtracUuc  ui..  lua 

Fein,  El  Miac     N.  Y.  Supp.  120:  ZanmbowiU  t.  Waokh  1S3  N.  Y.  Supp. 


Id.,  f  lOS.  Supp.  17;  Arnold  v.  Norfolk  *  N.  B.  Horiary  Co.,  18 

— •      "'     *  N.  r.  Supp.  057;  "  "■ " —  "  "   "  — 

221:  J.  UebUiu  F ^^,    

B.  325  N.  Y.  833:  Matter  N.  Y.  Supp.  120;  Ratar  v.  WiSa.  155  N.  Y.  Siqip.  307i 

in  re  Blaekv^.  48  ^jp.  Kamen  Contnctinc  Co.  v.  Carrelta,  IBl  N,  Y.  Supp.  311: 

n  V.  Tot,  143  App.  tkr.  Imperial  Auto  Tourinc  A  Taiicab  Co.  v,  Dtekeneon.  ISt 

T.  Third  Ave  R  Co.,  13  N.  ¥.  Supp.  352;  Abekiu  v.  Bradley  CoDtractinc  Co..  163 

*noW».  Fart,  51  Mil-  -  "  "  --   '" " ■- -  ""-' •  "  "  — 

of  Willcox,  63  Miac.  1 


Tentu.— In  re  Bndner,  87  N.  Y.  ITl:  Enowlee  t. 
..  Adama.  66  Idcbteneleia.  33  App.  Div.  605,  54  N.  Y.  Supp.  49:  Good- 
it.  Bank,  78  N.  Y.  487;  n«9  v.  Met.  St.  Ry.  Co..  40  App.  Div.  7S.  as.  Y.  Supp. 
646:  L*dd  v.  Stevanaon.  476:  Fuchi  &  Ltuu  M[f .  Co.  v.  Springer  &  Welty  Co..  l5 
m,  153  N.  Y.  300;  Claik  Misc.  443,  37  N.  Y.  Su™.  34;  PutUshen!'  Printini  Co.  v, 
133  App.  Div.  831.  IIS  Gilleo  Printina  Co.,  it  Miac.  464.  37  N.  Y.  Suiqi.  lOS. 
Ardle,  14  App.  Div.  217,  r«vd„  18  MIm.  558.  38  N.  V.  Supp.  784;  MoCirty  v.  Al- 
ooper.  Gl  App.  Div.  59G,  tonwood  Slock  Farm.  68  Hun  S91,  22  M.  Y.  Supp.  1001; 
CitiHoi'  Nat.  Bank.  88  Benedict  v.  Amoui.  85  Hun  233,  32  N.  Y.  Supp.  005; 
r43;  Matlv  ol  Wiluie  A  Wddner  v.  Weidner.  85  Hun  43£.  32  N.  Y.  Bupp.  804; 
Supp.  733:  McCloud  v.  Hoenthal  v.  Finclita.  29  N.  Y.  Supp,  686:  Hyman  v. 
app.  852;  lUlm  v.  Ryan.  London  Aamr.  Co..  80  N.  V.  Supp.  3S5;  De  Mar™  t. 
92:  Mack  vTHuiaa,  113  Man.  64  N.  Y.  Supp.  768;  SchoeJler  v.  Bcboeller,  161 
National  Bruadwi^ank  N.  Y.  Buj^.  399. 

jpp.  30fi:  Julian  T.  Wool-  JpdSDMat,  when  opeiwd. — Shaw  v,  Citj  ol  New 

p.  321,  affd7l47  N.  Y.  Yoit,  SO  App.  Div.  568,  S9  N.  Y.  Supp.  B60:  TTodmnann  v. 

, .. ,,.,  ..  ...  Y.  Supp,  963;  Dial!  v.  Dry  Dook,  otp.,Co.,  62  App.  Div.Ml.?""  "  °- - 

Fanah,  iS  N.  Y.  Supp.  37;  Matter  of  Conuniaaianen  ol 
PaKaade*  Intentate  Park.  316  N,  Y.  104. 

OpwriBK  *«llMlt.— In  general.    laveon  *.  Hilton.  S(      -    -  -   -^    - - 

App.  NrTSOS.  SO  N.  Y.  Supp.  863:  Iron  Clad  Mfi.  Co.  v.  114,  aSd..  88  N.  Y.  67ir. 

SMln,  114  App.  Bir.  T93, 100  N.  Y.  Supp.  106:  Worth  v.  Jn^Dwnt,  whan  nat  apcDed.—Bsrpe  t.  Herpe,  S2t 

Moora  BBnd  Butcher  ft  Ovenawnar  Co.,  125  App.  Div.  N.  Y.  323;  Beebe  v.  Riohinoiul  Ught,  eU.,  Co..  6  App. 

311.  100  N.  Y.  Supp.  116;  Piager  v.  Beardaley,  l£  App.  D<v,  187,  40  N.  Y.  Supp.  1Q13;  Lang  v,  W«mer:  8  App. 

Dir.  593,  118  N.  Y,  Sops.  233;  Jane  v.  Lifhle,  22  Muc,  Dlr.  SIB,  40  K.  Y.  Bupp.  1118:  Eyring  v,  Henulea  L«nd 

146,  48  N.  Y.  Supp.  645;  Koeriile  v.  Puicbuni.  33  Ml*:.  Co..  fi  App.  Div.  306,  4J  N,  Y.  Supp.  101;  Hull  v.  Cana- 

476.67N.Y.  Supp.  808:  Dewey  T.Morria.  103  Miac.  407.  daigua  ElT  Usht  Co..  86  App.  Div.  419.  66  N.  Y.  Bupp. 

178  N.  Y.  Bupp.  372;  Ouda  v,  Nobint,  113  Min.  210,  866;  Bolmu  v.  GoaKn.  63  Am.  Div.  204.  71  N.  Y.  Supp. 

1S3  N.  Y.  Bupp.  42:  Mack  y.  Binn.  112  Miac.  381,  184  197:  Davii  v.  SakimoD.  IS  Mbo.  695.  56  N.  Y:  Supp.  80; 

N.  Y.  Bupp.  103;  MMtw  of  One  HuiKlr«l  Sixty-third  St..  Gold  v.  HutohinaoB.  36  Miac  I,  &E  N.  Y.  Supp.  S7fi; 

61  Bud  349,  16  N.  Y.  Supp.   120;  Smith  v.  Wutoo.   81  Dunham    v.  Ringroae.    72  .Hun  300.    25  N.  Y.  Sura. 

Bun  87,  30  N.  Y.  Supp.  640.  454. 

Ocoaral  ralM  ud  Brlndiilei.— Allen  y.  Fowler  A  LKhej.— Lavalle  v.  Skally.  00  N.  Y.  946;  Cora  Ei- 

Wetla  Co..  45  App.  Div.  506.  61  N.  Y.  Supp.  325:  Cutloa  ohwite  Bank  of  Chteuo  v.  Bb^.  HB  N.  Y.  414:  Donnatly 

T.  Metropolitan  St.  Ry.  Co.,  67  App,  Div.  450.  73  N.  Y.  v.  MoArdle.  14  App.  Div.  217.  43  N.  Y,  Supp.  560:  Mao* 

Supp.  081:  HoT^ini  v.  Meyer.  76  App.  Div.  365.  TS  N.  Y.  v.  Maoe,  24  App.  tHv.  201,  48  N.  T,  Supp,  S3I;  Abbott 

Bupp.  450:  MoKeon  v.  KcIIard,  6  Mi«.  31,  26  N.  Y.  *.  Blohm.  84  App.  Div.422,  66N.  Y.  Sunp.  838:  AtUoaoB 

Supp.  72:  Barkin  v.  Roaeobaeh.  25  Mw.  780.  55  N.  Y.  v.  Abraham,  78  App.  Div,  4B8,  70  N.  Y.  Supp.  680: 

Supp.  638:  Morri.  v,  Kahn.  31  Miac.  36.  62  fj.  Y.  Supp,  Deaaan  v.  Kin«.  83  App.  Dir.  428,  83  N.  Y.  Supp.  422: 

1040:GodK>nv.Taunii,31Mijg.  712,  S5N.Y.  Supp.716;  Loruoi  v.  Eiienbarc.  fiMiac.  358,  25  N.  Y.  Supp.  750. 

LeHBer  v.  Beck.  32  MiK.  776,  66  N.  Y.  Supp.  479;  Conant  revd.,  5  Miu^.  590.  25  N.  Y.  Siuip.  7£2;  McQuliae  v. 

T.  American  Rubber  Tire  Co..  37  Miwr.  129.  74  N.  Y.  I.*hinan.  7  Mleo.  733.  27  N.  Y.  Bupp.  1122:  Tooker  v. 

Supp.  400:  Miller  v.  Suuon.  84  Mi«.  412.  146  N.  Y.  Boath.7  Mlu.  421,  27  N,  Y,  Supp.  974;  Dudlsy  v.  Brinok. 

Supp.  132;  Keatinc  r.  Hayea,  78  Hun  599,  20  N.  Y,  Supp.  S  Miac.  76,  28  N.  Y.  Supp.  527:  OroH  v.  Granlta  Stat* 

475;  Lanahan  v.  Drew.  17  N.  Y.  Supp.  810;  For™  v.  Piov.  Am.,  8  Miac  630.  28  N,  Y.  Hupp.  760:  Coy  v. 

Fieher.  19  N,  Y.  Supp.  1.19:  Mason  v.  Maaon.  19  N.  Y.  Martin.  34  Miac.  211,  53  N.  Y.  Supp.  540;  Blahopv.  Fullor, 

Supp,  965;  Dudley  v.  Brinck.  28  N.  Y.  Supp.  527,  34  M^  813,  68  N.  Y.  Supp.  1131;  Lavalle  v.  Skelly,  34 

Gnninda  and  requirements.— Spflktorsky  v,  Amori-  Hun  642,  affd..  90  N.  Y.  546;  Piper  v.  Van  Buren,  27 

CHI  CBJboDating.  etc..  Apparatui.  5  App.  Div,  621,  39  Hun  8S4;  Hsyarv.  M^lon,  85  Bon  460,  32  N.  Y.  Bupp. 

N.  Y.  Supp.  73;  Thmjiurn  ».  Gats.  177  App.  Div.  474. 164  BSO;  Balnea  v.  Pattanon.  87  Hun  100.  33  N.  Y.  Bqpp. 

N,  Y.  Bupp.  S07:  Bartlcao  v.  Nagla.  11  Mlae.  440,  33  8*1,  alTd..  147  K.  T.  703;  Heath  V.  New  Yolt  Buatgng 
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Loan  Co.,  91  Hun  170.  96  N.  Y.  Sudd.  213;  I^  ▼.  Ben-  Suop.  MO;  Matter  of  Fuller  r,  Brown«  85  Hun  162;  Fiaiier 

uttt.  16  How.  886;  Hood  v.  Hodd,  6  Dem.  80.  ▼.  Doufherty,  42  Hun  167;  Maahaitftn  Ry.  Go.  f,  Stroub, 

ImKVfatflttis  coRMted.— Van  VoMt  T.  Cudiinf.  82  68Hun9a22N.  Y.Supp.602;FifthAve.BMikriPulwr, 

App.  Div.  116.  «2  N.  Y.  Soiw.  934;  O'Connor  ▼.  Walsh.  83  15  N.  Y.  Supp.  734. 

App.  Div.  179.  82  N.  Y.  Supp.  499;  Detfan  ▼.  Kinc,  ModMlotion  of  pJodliif  hf  cement  It  WiMiMr  on 

83  App.  DiT.  428.  82  N.  Y.  Supp.  422;  Hydiaulio  Power  oppeal.— Montague  t.  Hotel  Gotham  Coi,  149  App.  uir, 

Co.  ▼.  PetteboneOataraot  Paper  Co..  194  App.  Div.  819,  687^  133  N.  Y.  Supp.  954. 
186  N.  Y.  8«pp.  1;  Coy  V.  Martin,  24  MiM.  211.  63  N.  Y. 


§  109.  Mistake,  defect  or  irregularity  as  affecting  judgment 

In  a  court  of  record,  where  a  verdict,  report  or  decisiola  has  been  rendered;  the  judgment 
shall  not  be  stayed,  nor  shall  any  judgment  of  a  court  of  record  be  impau^  or  affected*  by 
reason  of  either  of  the  following  imperfections,  omissions,  defects,  matters  or  things,  in  the 
process,  pleadings  or  other  proceedings: 

1.  For  want  of  a  simmions  or  other  writ. 

2.  For  any  fault  or  defect  in  process,  or  for  misconceiving  a  process,  or  awarding  it  to  a 
wrong  officer. 

3.  For  an  impeifect  or  insufficient  return  of  a  sheriff  or  other  officer,  or  because  an  officer 
has  not  subscribed  a  return  actually  made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading  or  insufficient  pleading. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  party,  if  the  verdict,  report  or  decision,  or 
the  judgment  is  in  his  favor. 

8.  For  omitting  to  allege  any  matter  without  proof  of  which  the  verdict,  report  or  decision 
ought  not  to  have  been  rendei^d. 

9.  For  a  mistake  in  the  name  of  a  p>arty  or  other  person;  or  in  a  sum  of  money;  or  in  the 
deserif^on  of  property;  or  in  reciting  or  stating  a  day,  month  or  year;  where  the  correct  name, 
sum,  description  or  date,  has  been  once  rightly  stated,  in  any  of  the  pleadings  or  other  pro- 


10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment  or  making  up  the  judgment-roll.  ' 

12.  For  an  (miission  on  the  part  of  a  referee  to  be  sworn;  or  for  any  other  default  or  negli- 
gence of  the  clerk  or  any  other  officer  of  the  court  or  of  a  party,  his  attorney  or  counsel,  by 
which  the  adverse  party  has  not  been  prejudiced. 

Each  of  the  omissions,  imperfections,  defects  and  variances  specified  in  this  section,  and 
any  other  of  like  nature,  not  being  against  the  right  and  justice  of  the  matter,  and  not  altering 
the  issue  between  the  parties,  or  the  trial,  must  be  supplied  when  necessary,  and  the  proceed- 
ing amended,  by  the  court  wherein  the  judgment  is  rendered  or  by  an  appellate  court. 

OeflfBtlMi«— AU  except  laat  aentenoa  U  oode  dv.  proo.,  Yarlanoe  betw«en  eomplaliit  and  ▼erdleC— SchuUi 

I  721.  aa  am.  by  L.  1870,  oh.  542.    Last  oentenoe  is  oode  v.  Third  Ave.  R.  Co.,  89  N.  Y.  242.      ^ 

CSV.  proe..  |  722.     Referenee  to  "jeofail"  omitted  as  Inaaffident  DleMlns.— White  v.  Spencer.  14  N.  Y. 

obaoleto.    |  722  hae  been  retained  because  it  applies  after  247:  Cohu  v.  Huason.  118  N.  Y.  662;  McLauchlin  v. 

judgment  and  is  not  limited  in  ita  tenns  as  to  time.    The  Webster,  141  N.  Y.  76:  County  of  Steuben  v.  Wood,  24 

oorreetioB  here  migiit  be  made  after  the  action  itself  Ai^.  Div.  442.  48  N.  Y.  Supp.  471:  Franlcfurter  v.  Home 

was  completed.  Ins.  Co.,  10  Misc.  167.  81  N.  Y.  Simp.  8;  Hennequin  v. 


upp 
Code  civ.  i»oc..  i  726,  is  omitted  as  covered  as  to  amend-  Clews.  46  N.  Y.  Supp.  380,  affd..  84  N.  Y.  676. 
■Mut  after  a  judgment  by  subd.  3  of  {  721,  which  has  been  AOstekss.—Tilley  v.  Coykondall.  60  App.  Div.  92.  74 
retained  and  as  to  amendment  before  judgment,  by  the  N.  Y.  Supp.  631,  affd..  172  N.  Y.  587. 
genefal  rule  on  mfaitakes  and  defects  at  any  stage  of  the  AOanoiiier. — ^People  ez  rel.  Havden  v.  City  of  Roches- 
action.  I  728  baa  been  omitted  as  covered  by  the  general  ter,  50  N.  Y.  525;  Grant  v.  Birdsall,  2  Civ.  Proc.  Rep. 
section  on  diaregard  of  mistakes,  d^ects  and  omissions.  422;  Varian  v.  Stevens.  2  Duer  635. 
727  haa  been  transferred  to  penal  law  by  L.  1920,  ch.  567.  Defeetlfe  ftflldftvlt. — ^Vreeland  v.  Penn.  Tanning  Co.. 

721  oiiginally  revised  from  R.  8..  pt.  3.  ch.  7,  tit.  5. 1  7.  130  App.  Div.  405.  114  N.  Y.  Supp.  1002. 

722  originaUv  revised  from  R.  S.,  pt.  8,  ch.  7.  tit.  5,  f  8.  Jadf  ment.— Fish  v.  Emerson,  44  N.  Y.  376;  Jones  v. 
rpaM«— Tttcui  v.  Romeo,  94  Misc.  317,  158  N.  Y.  Brooklyn  L.  Ins.  Co.,  61  N.  Y.  79;  Baptist  Mission  Soc. 


V.  Tabernacle  Church,  10  App.  Div.  288,  41  N.  Y.  Supp. 

.— Fulton  V.  YuiU.  24  Misc.  285.  53  N.  Y.  976;  N.  Y.  C.  Bap.  Miss.  Soc.  v.  Tab.  Bap.  Church.  17 

Simp.  707;  Matter  of  Lake  Shore  &  M.  8.  R.  R.  Co..  53  Misc.  733.  40  N.  Y.  Supp.  1032.  affd.,  9  App.  Div.  527.  41 

Mise.  340, 103  N.  Y.  Supp.  204,  revd.,  128  App.  Div.  909.  N.  Y.  Supp.  720;  Valentine  v.  McCue.  26  Hun  456;  De 

112  N.  Y.  Supp.  1184;  People  ex  rel.  v.  Cook.  62  Hun  303.  Lanoey  v.  Piepgras.  73  Hun  607.  26  N.  Y.  Supp.  806. 

17  N.  Y.  Supp.  546.  Contempt  order. — ^People  ez  rel.  Cowan  v.  Hamlin, 

Defcetive  pvoeen.— Chriatal  v.  Kelhr,  88  N.  Y.  285;  145  N.  Y.  Supp.  400. 

Stusrreaant  v.  Weil,  167  N.  Y.  421;  HuU  v.  Canandaigua  GawdUui,  omlaslon  to  ftppolnt.— Rima  v.  Roesie 

Ekctrie  I^t  Co..  55  App.  Div.  419,  66  N.  Y.  Supp.  865;  Iron  Works.  120  N.  Y.  434;  Smith  v.  New^ork  Central 


Matter  of  KoipoiSnaki.  84  Misc.  96,  146  N.  Y.  Supp.  859;     R.  R.  Co..  183  App.  Div.  478.  171  N.  Y.  Supp.  64;  Bau- 
6  Dem.  137.  meister  v.  Demuth.  84  App.  Div.  894,  82  N.  Y.  Supp.  831, 

of  return.— People  v.  Ames,  35  N.  Y.     affd.,  178  N.  Y.  630;  Seiden  v.  Reimer,  190  App.  Div.  713, 


Ml  Todd  V.  Botefafoid,  86  N.  Y.  617;  Tuck  v.  Manning.  180  N.  Y.  Supp.  345;  Starr  v.  MacNamara,  111  Misc.  242, 

M  Hun  345. 17  N.  Y.  Supp.  915.  affd..  137  N.  Y.  630.  182  N.  Y.  Supp.  746;  Matter  of  Bowne,  6  Dem.  51. 

SherMPe  rctom.— Tuck  v.  Manning,  63  Hun  345,  17  Omlision  to  file  nndertaklng. — ^Matter  of  Laidlaw, 

«.  Y.  Bmm.  015,  affd..  137  N.  Y.  630.  162  App.  Div.  755.  148  N.  Y.  Supp.  56. 

InndMent  retam  of  eonstalde.-— 8k)an  v.  Dickey,  Fallore  of  referee  to  bo  awom.— Katt  v.  Qermania 

18  Mke.  503,  124  N.  Y.  Supp.  609.  Fire  Ins.  Co.,  26  Hun  429. 

▼aitenee  tetireen  ptoMlns  ond  nroof.— Drexel  v.  FaUnre  of  referee  to  note  dtopositlon  of  reaOMte 

'ease.  18  N.  Y.  Supp.  774787  St.  Rep.  66.  affd.,  129  N.  Y.  to  find.— Stickles  v.  Miller,  143  App.  Div.  763,  128  N.  Y. 

n.    Contra  luting  v.  Daarton,  17  N.  Y.  Supp.  849,  43  Supp.  487. 

.  Rep.  863.  nlline  to  submit  reqneft  to  find.— HydrauHo 


CIVIL  PRACTICE  ACT  art.  9 

WMt  P»aT  Oa,   IM  ivo.     YmBA  t.  kaMa,  M  Bub  430;  Plwr  T.  V»  Bmo,  ST 

Hub  184:  BmA  t.  Ifi^uv,  11  AbfaTut. 
Da  Oup.    »    Hu>  3TS;         OMBr>— OuUa  t.  QimUr,  11  M.  T.  IM. 

court 

proceeding  ahull  fail  or  be  diauksed  on  the  ground  of  a  miatake  in  the 
>n  or  proceeding  is  brou^t,  but  in  ench  caae,  a  justice  of  the  niiweme 
i^nsy  be  just,  mity  romove  the  actiaa  or  proceediag  to  the  proper 
«  an  order  for  removal  is  made  a<  pnecribed  in  this  sectiwt,  the  aab- 
ust  be  the  same  as  if  the  action  or  proceeding  had  been  instituted  in 
removal  is  made. 

AtadbrO.  p.  A..  lUML 


.  remedy  demanded. 

iioD  or  special  proceeding  it  shall  appear  at  any  stage  of  the  proceed- 
at  the  appropriate  remedy  upon  the  facts  pleaded  or  allied,  or  prored, 
jked  for  in  the  pleadii^  or  correapoading  papers,  the  proceedings  mi^ 
itennBasmaybejust,  if  jurisdiction  existe  to  grant  the  proper  rmwdy, 
and  detenniued  by  the  court  and  at  the  term  where  then  pending,  or 
teim  or  oourt  to  be  disposed  of,  in  order  that  the  rehef  may  be  finally 
ipriate  to  the  facta,  to  the  same  extent  as  if  the  applic&tioa  had  been 
'  the  relief  granted.  The  court  may  correct  by  amendment  all  defects 
itters  of  fonn  or  procedure  and  may  bring  in  all  parties  necessary  to 
he  matter  and  award  the  appropriate  relief  upon  the  facts  established. 

BT  lo  wiiTVOt  a  nistAka  in     BadeapnaBatoodadv.  prm,,  |2148a,  vldsdm  19]&»whiali 
■luled  }t3  O.  P.  A..  I  IDS.     niaMi  to  MrtJonui  ana  iBUduna*  pnMMdinc)  only- 
Md  tucily  apoa  aod  miimc-         4MI«<Wliir  !■  mttaw  Ot  pMnawH — FbubU  ax 
lel.  QlBaaou  r.  Purdr.  233  N.  Y.  W. 

defects  by  appellate  court. 

exceriong  juriadictjon  of  an  appellate  nature  may  require,  by  order, 
proceedings  are  undw  review,  to  make  a  return  to  the  court  granting 
d  i^ace  filed  by  the  court,  and  dengnated  in  the  order,  for  the  puipoee 
Dution,  variance  or  other  d^eet,  in  the  record  or  other  papers  before 
:  order,  in  tmy  case  where  justice  requiree  that  the  defect  should  be 
I  rdief  cannot  be  obtained  in  any  other  manner. 

.   i  3114,   Bmaadad  to         !■  iMif^.     Mitar  at  IMana  Ats.,  W  ApK  IHr- 


483,  71  N.  Y.  B 

rariiad  fnip  R.  S.. 
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ARTICLE  10 
Motions 

113.  Definition  of  motion. 

114.  Notiot  of  motion  when  ofder  wmilied  to  <iemminnne  aetioB  or  iimoewUnji 

115.  Motion,  befofe  whom  made. 

116.  Motioni  before  iudce  in  flnt  iadieinl  diatriol. 

117.  Application  for  altenuttiye  or  flenerel  rdief  on  motion. 

118.  Subeequent  iepplinfttioik  efber  oeninl  or  oonditlonnl  gmntittg  of  prior  motion* 

119.  AppUeetion  for  relief  by  iLfBdavit  or  petition. 


§  113.  Deflnition  of  motion. 

An  application  for  an  order  is  a  motion. 

win— .--Code  civ.  proo..  |  768,  firrt  eentenoe,  31  N.  T.  8«pp.  806;  Berthold  r.  WeUMb,  14  Miee.  66, 

by  L.  19001  eh.  147.  L.  1911.  eh.  763;  originally  86  N.  T.  Supp.  206;  Gould  v.  Gould.  108  MIks.  42.  178 

from  oode  of  pioc.,  1 401,  eubd.  1,  fint  eenteooe.  N.  Y.  Sopp.  87;  Bender  ▼.  Moore,  1  Hun  306;  Walbiidge 

■<iti«,  wluift  MnetttetM.— Railroed  Co.  v.  Davis,  v.  James,  4  Hun  793.  affd.  66  N.  Y.  689;  Youns  v.  Atwood, 

56  N.  Y,  145;  Allen  r.  Meyer.  73  N.  Y.  1;  Matter  of  Jetter,  6  Hun  234;  Vander  Oook  v.  Cohoes  SavinffilDst.  5  Hun 

78 N.  Y.  601;  People  r.  City  Bank  of  Rochester.  96  N.  Y.  641;  Howbuid  ▼.  HowUnd.  20  Hun  4787Benediet  dt  B. 

32;  French  t.  Merrill.  27  App.  Div.  612,  60  N.  Y.  Bupp.  Mfg.  Co.  v.  Thayer,  20  Hun  547;  Pattison  v.  O'Connor.  23 

778, reird.  50 N.  Y.  Supp.  776; Fhipps ▼.  Cknnen.  26  Hun  Hun 807;  Hall  r.  U.  B.  Befleotor  Co-^Sl  Hun 609.  affd.,  96 

518;  Khimpp  v.  Garaner,  44  Hun  515;  Thompaon  v.  N.  Y.  629;  Robinson  ▼.  Hall,  85  Hun  214;  Tillinghast 

ThewnpaoB.  52  Hun  117.  4  N.  Y.  Sapp.  848;  Biebfaom  v.  t.  Troy  *  B.  R.  Co.,  48  Hon  430. 1  N.  Y.  Bupp.  243.  affd., 

N«B,  158  N.  Y.  Bupp.  98.  121  N.  Y.  649;  Van  Nays  v.  Titsworth,  57  Hun  5, 10  N.  Y. 

mm4tM^  when  piMcr.— Ingeisoll  t.  Bostwick,  22  8app.507;Matterof  DiCaxlo,59Hua360, 13N.  Y.Supp. 

N.  Y.  425;  McCottcr  t.  Jnr,  80  N.  Y.  80;  West  Bide  Bimk  88;  Work  y.  Tibbits,  61  Bun  566.  16  Supp.  868.  affd..  1»( 

T.  POffleor,  47  N.  Y.  866;  Matter  of  Mayor,  49  N.  Y.  160;  N.  Y.  574;  Whitney  v.  Whitney,  76  Hun  585.  28  N.  Y. 

PMten  ▼.  Btitt,  50  N.  Y.  501;  Monroe  t.  Upton.  50  N.  Y.  Bupp.  214;  Tyler  ▼.  Hikifeth,  77  Hun  580.  28  N.  Y.  Bupp. 

583;  Moran  v.  Chase.  52  N.  Y.  846;  People  ex  rsL  OswaM  10«2;  Wiley  v.  Long  Island  R.  Co.,  88  Hun  177,  34  N.  Y. 

V.  Goff,  62  N.  Y.  484;  Fredoieks  ▼.  Tayfor,  52  N.  Y.  506;  Bupp.  415. 

Hovett  ▼.  Mills,  53  N.  Y.  822;  Kamn  v.  Kamp,  59  N.  Y.  iMton,  wkM  iMt  Wtmmm.-^fim  v.  HennaDs,  59 

212;  Matter  of  N.  Y.  C.  dc  H.  R.  R.  R.  Co.,  60  N.  Y.  N.  Y.  396;  aniens  A  L.  C.  R.  Co.  v.  Vermont  A  Canada 

116;  Vifanar  ▼.  SehaU,  61  N.  Y.  564;  Bmith  ▼.  Glens  Falls  R.  Co.,  63  N.  Y.  176;  People  v.  Tweed,  63  N.  Y.  202; 

Im.  Co..  ta  N.  Y.  85:  Sftxfin  t.  Atlaotio  Mut.  Im.  Co.,  Swift  v.  Prouty.  64  N.  Y.  545:  Werthira  ▼.  Page.  84  N.  Y. 

63  N.  Y.  77;  Campbell  ▼.  Seamen,  68  N.  Y.  568:  Union  674;  Walter  ▼.  Fowler.  85  N.  Y.  621;  MoMichael  ▼. 

Nat.  Bank  v.  Kupper.  63  N.  Y.  617;  Matter  of  N.  Y.  C.  KUmer.  85  N.  Y.  628;  Atlantic  4  Pacific  TeL  Co.  v.  B.  & 

*  H.  R.  R.  R.  Co..  64  N.  Y.  60;  Caoer  ▼.  Lansing.  64  O.  R.  Co..  87  N.  Y.  355;  Woodruff  v.  Erie  Ry.  Co..  93 

N.  Y.  417;  Cole ▼.  Tyler.  65  N.  Y.  73[PliUlips  v.  Wheeler,  N.  Y.  609;  Woerishoffer t.  N.  R.  Omst  Co.,  99  N.  Y.  398; 

67  N.  Y.  104;  Reeder  ▼.  Bvyn,  70  N.  Y.  180;  Beers  v.  Gxpenleaf  v.  Brooklyn,  etc.,  R.  Co.,  102  N.  Y.  96;  DieU 

Wiaitnen,  73  N.  Y.  292:  Twombly  t.  Caaiic^.  82  N.  Y.  t.  Diets.  2  Hun  200;  Rhodes  v.  Dutcher.  6  Hun  453; 

156;  Marie  ▼.  Oairiaon,  88  N.  Y.  14;  Leonaid  v.  Cohunbia  Knapp  v.  Post,  10  Hun  35;  Prouty  v.  Swift.  10  Hun  232; 

Steam  Nav.  Co..  84  N.  Y.  48;  Weeeman  ▼.  Wingrove,  85  Lossee  ▼.  Ellis,  13  Hun  655;  Johnson  ▼.  Adams  Tobacco 

N.  Y.  358;  Wright  t.  Noetrand,  94  N.  Y.  31 ;  Hammond  ▼.  Co.,  14  Hun  89;  Rosa  v.  Jenkins.  31  Hun  884;  Boston  Nat. 

Mocgsn,  101  nTY.  179;  Byms  v.  Mayor.  105  N.  Y.  153;  Bank  v.  Armour,  50  Hun  176.  3  N.  Y.  Supp.  22;  Smith  v. 

Matter  of  Underiull.  117  N.  Y.  471;  Bohlen  ▼.  MetropoK-  Am.  Turquoise  Co..  77  Hun  192.  28  N.  Y.  Supp.  329. 

tan  EL  R.  Co.,  121  N.  Y.  646;  Simmons  t.  Cvaig.  137  N.  Nvttoe,  nacasstty.— Andrews  ▼.  Cohmxbia  Telephone 

Y.  550;  People  r.  McLaughlin.  No.  1,  2  AppTDiv.  408.  Co^  164  N.  Y.  Supp.  783. 

37  N.  Y.  Simp.  996;  Oakley  ▼.  Cokalets.  6  App.  Diy.  229,  Witlidfswml.— Suners  y.  Great  Eastern  Clay  Products  ' 

80  N.  Y.  Supp.  1001;  Whitman  v.  Johnson,  10  Misc.  730,  Co.,  82  Misc.  422, 143  N.  Y.  Supp.  1020. 

§  114.  Notice  of  motion  where  order  required  to  commence  action  or  pro- 
ceeding. 

If,  by  Btatute,  an  order  is  necessary  to  authorize  a  person  to  commence  an  action  or  pro- 
eeeding,  and  thejstatute  does  not  require  notice  of  the  application  nor  expressly  dispense 
therewitii,  the  rules  may  authorise  the  court  or  judge  to  require  notice  and  to  designate  the 
persons  to  be  notified. 

. — ^New.     Suggested  by  code  civ.  proo.,  f  1755,  transferred  by  the  committee  to  roles. 


§  116.  Motion,  before  whom  made. 

1.  A  motion  must  be  made  to  a  court  or  to  a  judge  or  justice  or  justice  thereof. 

2.  When  the  defendants  have  made  default  in  appearing  in  an  action  or  proceeding,  any 
application  or  motion  therein  may  be  made  to  the  court  or  to  a  judge  or  justice  thereof  out  of 
court. 

3.  Where  any  of  the  defendants  in  an  action  or  proceeding  have  appeared,  all  motions  or 
applications  thereafter  made  in  such  action  or  proceeding,  except  a  motion  made  for  an  addi- 
tional extension  of  time  to  plead,  on  two  days'  notice,  which  may  be  made  to  a  judge,  and 
3xcept  where  it  is  otherwise  authorized  by  law,  must  be  made  to  the  court,  unless  such  de- 
fendants consent  to  the  making  of  such  motion  or  application  to  a  judge  or  justice  out 
of  court. 

PcrttBtlm, — Code  civ.  pioc.,  |  768.  second,  third  and        Order  by  eoiirt*  where  authorised  at  chambers. — Behl 
fourth  sentences,  as  am.  by  L.  1900,  ch.  147,  L.  1911,  ch.     v.  Grenbaum.  183  App.  Div.  238,  169  N.  Y.  Supp.  179. 
r63;  oxifiiiAUy  revised  from  oode  of  proc.,  f  401.  subd.  1, 
$nt  aenteooe. 
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icfore  judge  in  first  judicial  district. 

iiBtrict,  a  motion  wtuch  elsewhere  muBt  be  made  in  court,  may  be  made 

,  except  for  a  new  trial  on  the  merits. 

HDD..  i7TO;orisiiia]]yT«Tmd     Lcatbv   Buk.  87    App.   Div.  4H,  [73  N.  Y.  Sam. 

.  T.  Baucicaiilt,  31  Bun  4S1:  HaMdaBiHi— Fropla  «i  rri.  Lonr  t.  DoDonu,  135 
nr.  M  Hun  M3.  N.  Y.  1S,R*|.  03  Hun  612, 18  N.  Y.  Bopp.  Ml. 

— Wilsol    T.    NM,    SbM    *         CcrtMuC— Fcopla  «  nL  Oniut  t.  StiUnn  TO  Apih 
DiT.  143.  78  N.  y.  ftipp.  Ma. 

a  for  altamatiTe  or  general  relief  on  motion. 

t  motion  may  specify,  in  the  notice  tiiereof ,  one  or  more  kinds  trf  telirf 
tJierwise,  and  the  adverse  party,  where  at  least  ei^t  days'  notice  of  the 

must  serve,  at  least  one  day  prior  to  the  time  at  which  the  motion  is 
pen  the  attorney  for  the  moving  party,  copies  of  the  affidavits  aod  pa- 

to  read  in  opposition  to  the  motion'.  At  least  three  days  prior  to  the 
ition  is  noticed  to  be  heard,  he  may  serve  upon  the  attorney  for  the 
;,  with  or  without  affidavits  or  other  papers  in  support  thereof,  speci* 
]a  of  relief  in  the  alternative  or  otherwise  to  which  he  clums  to  be  en- 
hether  the  relief  bo  asked  for  be  responsive  or  not  to  the  relief  asked 

y- 

>roe.,  I  7«S.  Hvcnth  Hnt«i«.  I«0:^ip.  Dit.  1, 133  N.  Y.  Sum.  SM:  Clupiau  v.  Rwd 

L.  Ifill.  ch.  763.    Tbia  imvi-  143  App.  Div.  Ba.  133  N.  Y.  ^pp.  636. 

nolbuB  uotioD"  wuKMM  by  ITrauMotlM. — TDntumpluMoluulininuDtyirlm^ 

y  brottd  in  Icrnu  mad  iiffordt  iLcdoa  bnjucht-    BehnDun  v.  Piotaet  PcAii  Button  Go., 

m  ttiBl  ia  ■  Hoale  motliin  uiy  190  App.  Qiv.  M3.  ISl  N.  Y.  Bmp.  60. 

I  "in  tha  aHenutire  or  otiitt-  Annrataf    BlIldBTlU. — Buibaum    v.    PhiIho.    06 

ill  uksd  foi  be  mpODBvg  or  Mice.  717,  IGS  N.  Y.  8upp.  437;  MtcArtbur  Bum.  Co.  t. 

ly  thci  novinc  pvty."    i  ;6S  City  of  N«r  York.  101  MiH.  HI,  IBS  N.  Y.  Supii.  407. 

>  of  pnM..  i  lai.  Ribd.  1,  Ent  Krd.,  182  An).  Div.  0*0.  IBB  N.  Y.  Supp.  767. 


mtt  Mu.  Co.  V.  ScTfwit.     KotUk  Co.,  BB  Miw.  361,  163  N.  1 

at  application  after  denial  or  conditional  granting  of  prior 

r  an  order,  made  to  a  judge  of  the  court  or  to  a  county  judge,  is  wholly 
ranted  conditionally,  nr  on  terms,  a  subsequent  application  in  reference 
id  in  the  same  stage  of  the  proceedings  shall  be  made  only  to  the  same 
If  it  is  made  to  another  judge,  out  of  court,  an  order  granted  thereupon 
le  judge  who  mode  it,  or,  if  he  is  absent,  or  otherwise  unable  to  hear  the 
idge  of  the  court,  upon  proof,  by  affidavit,  of  the  facte.  A  person  mak- 
3idden  by  this  section,  with  knowledge  of  the  previous  application,  may 
ampt. 

aiv.  pme..         ■cnewal  a*  null«r  M  rlglit.— Dt  Lkjt  t.  Keliy.  147 
78.     (  77S     App.  DiT.  37.  131  N.  Y.  Supp.  703;  Bknk  at  Havwi>  t. 


....  i  778,     .   ..„     .-_. . 

K77B  md  777.     Moon.  6  Hun  624. 
■     ■  ■  


n  n  Flualunc  An 

.. ik.  163  App.  Div. 

567;  WilGwn  v,  r  '        ■^'^-       " 


',  SUM).  827;  Kliunp  V.  Gaidnnr.  44  Hun  615; 
immatjSJ^Hun  29a  10  N.  Y.  ftupp.  """ 


N.  Y.  368;  RiM«  V.  Pureell.  74  N.  Y.  I 


,ri&' 


390;  NlohoU  v.  Dnw.  31  Hun  SpelnuD  v.  Terry,  74  N.  Y.  448;  Eutas  t.  PicksiBpU.  76 
E.  A  W.  R.  Co..  SS  Hun  387,     if.  Y.  SW;  Btmbin  Co.  Bunk  v.  AJbwmr,  83  N.  yra75: 

8yi«ou»  S»v.  Buk  v.  S.  C.  &  N.  Y.  R.  Co.,  SS  N.  Y.  110; 
r*1l  T.  Milli,  S3  N.  Y.  322;  Ita«en  v.  Roch«t«R,  Co.,21  Uuq44,  iiffd.,BeN.  Y.623; 
iwer.  83  N.  Y.  275;  Muiler  v.  Firm  N»l.  Buk  v.  Clsrii.  42  Hun  BO;  Winchertor  *. 
Ck>.,  168  App.  Div.  402.  IS3     Bron,  SI  Hun  2S4.  4  N.  Y.  Bupp.  ISS;  Aldiidta  r. 

Walker,  73  Hod  281.  26  N.  Y,  Supp.  2B6. 

a  for  relief  by  affidavit  or  petition. 

ich  is  required  by  statute  to  be  instituted  by  petition  may  also  be  insti- 
setting  forth  the  matter  which  it  ia  required  Uiat  the  petition  shall  con- 
,  notice  of  an  application  for  the  relief  which  properly  would  be  prayed 
ad  in  like  manner  a  proceeding  which,  by  statute,  is  required  to  be  Inatj- 
ly  be  instituted  by  petition. 

pine..  {  763.  nilh  HBtencF,  u         ABpUcaUaD  br  aDIteTlt.— Chi 
IBll,  ch.  763.    Tbe  pisvinon     Rapid  Trannt  Co..  70  MiM.  427.  1 
UDdarlla  none  pro  toDi 
rstion  V.  Kelly  StonigB  i 
V.  476,  177  N.  Y.  Supp.  37. 


437.  134  N.  Y.  Bupp.  lom. 
^-•"-  —  •--  "ackmg  Cor- 


a  code  i^  proc.,  |  401.  s 


art.  11 


NOTICE  OF  PENDENCY 


§§  120,  121 


ARTJCLE  11 
Notice  of  pendency 

See.  120.  Notice  of  pepdency  by  pUuntiff. 

121.  Effect  of  notice. 

122.  Reoordinf  and  ixuliudng  of  notice. 

123.  CanoeUatton  of  notieek 

124.  Cancellation  by  deposit  or  undertaking. 

125.  Notice  by  defendant. 

§  120.  Notice  of  pendency  by  plaintifE. 

In  an  action  brought  to  i^cover  a  judgment  affecting  the  title  to,  or  the  poases^on;  use,  or 
enjo3nDient  of  real  property,  if  the  complaint  is  verified,  the  plaintiff,  when  he  files  his  com- 
plaint, or  at  any  time  afterwards  before  final  judgment,  may  file  in  the  clerk's  office  of  each 
county  where  the  property  is  situated  a  notice  of  the  pendency  of  the  action,  stating  the  names 
of  the  parties  and  the  object  of  the  action,  and  containing  a  brief  description  of  the  property 
in  that  coimty,  affected  thereby.  Such  a  notice  may  be  filed  with  the  complaint  before  the 
service  of  the  summons;  but,  in  that  case,  personal  service  of  the  summons  must  be  made  upon 
a  defendant,  within  sixty  days  after  the  filing,  or  else,  before  the  expiration  of  the  same  time, 
publication  of  the  summons  must  be  commenced,  or  service  thereof  must  be  made  without 
the  state;  pursuant  to  an  order  obtained  therefor. 

Dcvfvsttolk.— Code  civ.    proc.,   §  1670,    as    am.  by  Div.  388.  67  N.  Y.  Supp.  772;  St.  RegiB  Paper  Co.  t. 

L.  1904.  ch.  518;  originaUy  revise^  from  code  of  proc.,  SaaU  Clara  Co.,  62  App.  Div.  538.  71  ^.  Y.  Supp.  82; 

i  132,  in  part.  Xindheim  Sc  Co.  v.  Central  Nat.  Realty  Sc  CooBtruction, 

, — ^Notwe  of  pexMdency  of  action  on  attadh-  Co..  Ill  App.  Div.  275,  97  N.  Y.  Supp.  619;  Krainin  v. 


ment  of  real  proper^.  C.  P.  A.,  S  917;  in  action  of  eject-  Coffey,  119  App.  Div.  516,  IM  N.  Y.  Supp.  174;  Kin«- 

meat.  Id.,  |  lOw.  Bright  Constraotion  Co.  v.  Loneauz  Lumber  Co.,  140 

AeHMM  In  whkh  .Mttee  nii^  h9  flM«^MiUs  v.  App.  Div.  Ii7. 124  N.  Y.  Supp.  1077;  Kauffman  v.  Simist 

BliaB,  55  N.  Y.  139;  Beaman  vTTodd.  124  N.  Y.  116;  156  App.  Div.  206,  141  N.  Y.  Supp.  110;  SmaU  Realty  Co. 

Sehomacker  v.  Michaels,  189  N.  Y.  61,  revg.  117  App.  v.  Strauss,  162  App.  Div.  658.   147  N.  Y.  Supp.  478; 


Div.  125.  ipS^N^  Y.  Supp-  334;  Moeller  v.  Wa%enberg,  67     Bowery  Savings  Bank  v.  Ward.  109  Misc.  540,  180  N.  Y. 

N.  Y.  Si 

126;  Murphy  v.  Huxley.  1^  App.  Div.  465,  140  N.'^IT.         Time  for  flUnf.-r-Albro  v.  Bliime,  5  App.  Div.  300. 


.  Sui».  ^0;  Arnold  v.  Treviranua,     Su£p.  166.^ 

lipp.  utv.  301,  Vd  r^.  1 .  bupp.  7 
V.  Armenia  InS.  Co.,  136  App.  Div.  453,  121  N.  Y.  Supp. 


App.  Div.  487,  73 

78  App.  IHv.  589.  79  N.  f .  Supp.  732;  McManus  v]  Cbntentis  of  notice. — Lamont  v.  Cheshire.  65  N.  Y. 

Wriiwtrin.  108  App.  Div.  301,  95  N.  Y.  Supp.  724;  Jones  30;  Jaffrey  v.  Brown,  17  Hun  575;  Fitsgerald  v.  Blake,  42 

'"  '        ~         "  Barb.  513. 28  How.  Pr.  110. 


Supp.  514:  Small  Realty  Co.  v.  Strauss,  162  App.  Div.  30  K.  Y.  Supp.  215;  Brenen  v.  North.  7  App.  Div.  79.  39 

668.  147  N.  Y.  Supp.  478;  Harvey  v.  Mooney,  168  App.  N.  Y.  Supp.  975;  Lipschits  v.  Watson.  113  App.  Div.  408, 

Div.  160,  153  N.  Y.  Supp.  268;  Hodgens  v.  Columbia  •  99  N.  Y.  Supp.  418;  Woodenbury  v.  Spier,  122  App.  Div. 

Trust  Co..  185  App.  Div.  555,  173  N.  Y.  Supp.  304;  396.  398.  103  N.  Y.  Supp.  817. 

Shandley  v.  Levine.  44  Misc.  23,  89  N.  Y.  Supp.  717;  Servlee.— Cohen  v.  Ratkowaky,  43  App.  Div.  196,  59 

Lawlor  v.  Densmore-Compton  Building  Co.,  60  Misc.  N.  Y.  Supp.  344;  Cohen  v.  Biber,  123  App.  Div.  528.  108 

555, 112  N.  Y.  Supp.  435;  Lewis  v.  Douches.  53  Hun  587.  N.  Y.  Supp.  249;  Brown  v.  Mando,  125  App.  Div.  SSC, 

6  N.  Y.  Supp.  888;  Baehmann  v.  Wagner.  16  N.  Y.  Supp.  109  N.  Y.  Supp.  726;  Brando w  v.  Vroman.  22  Misc.  370. 

67;  Miller  v.  Hersog,  148  N.  Y.  Supp.  945;  Kuns  v.  Bach-  50  N.  Y.  Supp.  323.  revd.  on  other  grounds,  29  App.  Div. 

man,  61  How.  Pr.  519;  Brainerd  v.  White.  12  Abb.  N.  C.  597.  51  N.  Y.  Supp.  943:  Duer  v.  Foi.  27  Muc.  676, 

407.  48  N.  Y.  Super.  Ct.  399.  59  N.  Y.  Supp.  426;  Lipschits  v.  Horton,  55  Misc.  44.  104 

Complmlnt»  salBelenef. — ^Bronx  v.  Riker.   56  App.  N.  Y.  Supp.  S50;  Ferris  v.  Plummer.  46  Hun  517. 

§  121.  Effect  of  notice. 

Where  a  notice  of  the  pendency  of  an  action  may  be  filed,  the  pendency  of  the  action  is 
constructive  notice,  from  the  time  of  so  filing  the  notice  only,  to  a  purchaser  or  incumbrancer 
of  the  property  afifected  thereby,  from  or  against  a  defendant  with  respect  to  whom  the  notice 
is  directed  to  be  indexed.  A  person  whose  conveyance  or  incumbrance  is  subsequently  exe- 
cuted or  subsequently  recorded  is  boimd  by  all  proceedings  taken  in  the  action  after  the  filing 
of  the  notice,  to  the  same  extent  as  if  he  was  a  party  to  the  action.  After  a  notice  of  pend- 
ency of  action  has  been  cancelled,  neither  the  proceedings  in  the  action  nor  any  judgment 
which  may  be  rendered  therein  shall  affect  the  real  property  described  in  any  such  cancelled 
notice. 

burger  v.  Hennes^  Realty  Co.,  154  App.  Div.  158,  138 
N.  Y.  Supp.  921;  Hubbard  v.  Lydecker,  78  Misc.  80,  137 
N.  Y.  Supp.  714;  Sheffield  v.  Robinson.  73  Hun  173.  25 
N.  Y.  Supp.  1095;  Crocker  v.  Lewis,  79  Hun  400,  29  N.  Y. 
Supp.  798.  affd.,  144  N.  Y.  140;  2om  v.  McParland.  8 
Misc.  128.  28  N.  Y.  Supp.  485;  Styles  v.  Blume,  12  Misc. 
421,  33  N.  Y.  Supp.  620;  Baniiud  v.  Baklwin.  106  Misc. 
631.  175  N.  Y.  Supp.  138. 

Parttos  ftfltectod.^Chapman  v.  West.  17  N.  Y.  125; 
Patterson  v.  Brown.  32  N.  Y.  81;  Brooks  v.  Davey,  109 
N.  Y.  496;  Batterman  v.  Albright.  122  N.  Y.  484;  Jacox  v. 
Smith.  17  App.  Div.  146.  45  N.  Y.  Supp.  299;  People's 
Trust  Co.  V.  Tonkonogy,  144  App.  Div.  333.  128  N.  Y. 
Supp.  1055;  Penn.  SteelCo.  v.  Title  Guarantee  A  T.  Co.. 


DOTlfatlnu — Code  civ.  proc.,  |  1671,  first  two  sen- 
tences and  last  sentence  as  am.  bv  L.  1905,  ch.  60;  orig- 
inally revised  from  code  of  proc.,  fi  132.  in  part. 

BRci  oi  Bottee.— Sheridan  v.  Andrews,  49  N.  Y.  478; 
Haffev  V.  Lynch,  143  N.  Y.  241;  Simon  v.  Vander  Veer. 
156  N.  Y.  377;  Parker  v.  Selye,  3  App.  Div.  149,  38  N.  Y. 
Supp.  164;  Todd  v.  Eighmie,  10  App.  Div.  142,  41  N.  Y. 
9c^.  1013;  Grace  v.  Bowden,  10  App.  Div.  541.  42  N.  Y. 
8i^.  60;  Wilmurt  v.  McGrane,  16  App.  Div.  412.  45 
N.  Y.  Supp.  32;  Nutt  v.  Gumming.  22  App.  Div.  92.  47 
N.  Y.  Supp.  800.  affd.,  155  N.  Y.  309;  Potter  v.  Sachs.  45 
App.  Div.  54,  61  N.  Y.  Supp.  426;  Albany  Exchange  Bank 
V.  Brsss.  59  App.  Div.  370,  69  N.  Y.  Supp.  391;  Bresel  v. 
Browning,  100  App.  Div.  588.  96  N.  Y.  Supp.  402;  Leer- 
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I,  131  App.  DiT.  m,  lis  N.  y.  Supp.  M6:  Kin^- 

snUt.  IB  Briijit  CoutruoUaa  Co.  v.  Loneiui  Lumbar  Ce..  140 

Supp.  71;  App.  DiT   147.  IH  N.  Y.  8upp.  1077;  Fclar  t.  Roiulib, 

[onat  T.  1«0  App.  Dii.  B8.  I7B  S.  Y.  Supp.  237;  Polkick  r.  Lipp- 

RyTCa..  mu.  101  App.  Div.  933.  181  N.  V.  Supp.  MI;  Bonrr 

Ufa.  ISl;  SsTinn  BhIe  r.  Wvd.  108  UiK.  HO.  ISO  N.  Y.  Supp. 

Wtri.  3  IM;  Kniwly  v.  HtIL  SI  Mho.  78.  M  N.  Y.  Supp.  leS, 
M..  114  App.  DiT.  913.  100  N.  Y.  Supp.  1134;  Sebukwi 

pp.  DiT.  T.  Horawiu,  SI  UiM.  90.  99  N.  Y.  Bupp.  161;  dty  of 

1 11  An.  Nm  Yorii  v.  HoUioc.  S7  Hiw.  IM,  107  N.  Y.  Bapp,  749. 


;  of  notice. 

a  notice  ia  filed  must  immediately  record  it  in  &  bo<d[ 
1  index  it  to  the  name  of  each  defendant,  specified  in  a 
)  notice  and  subscribed  by  the  attorney  for  the  plMD- 
ts  must  be  indexed  ag^nst  the  name  of  each  plaintiff 

■m.    by  ladi^H.— PukH  t.  Bits*.  3  App.  Di*.  U9,  38  N.  Y. 

i.  oh.  S3.  Supp.  IMTHutnU  t.  Riln.  47  App.  DiT.  1S4.  63  N.  Y. 

STUWl  by  Suni.  317;  BMkw  t.  UeOnm,  IK  App.  DiT.  TOt.  110 

<»■  boola  N.  Y.  Si4^.  749. 


inued  or  abated,  or  final  judgment  is  rendered  therein 
hud  the  time  to  appeal  therefrom  has  exiiired,  or  if  a 
ly  neglects  to  proceed  in  the  acUon,  the  court,  in  ita 
ny  person  aggrieved  and  upon  mch  notice  as  may  be 
ct  tiiat  a  Dolice  of  the  peiidency  of  an  action  be  ean- 
or  by  all  the  clerics,  with  wtuxn  it  is  filed  and  recorded. 
I  note  to  that  effect,  on  the  maigin  of  the  record,  re- 
ar IB  entered  in  the  same  clerk's  office,  a  certified  copy 
the  notice  is  canceled. 

*  un.  br  Co..  93  App.  Dlv.  334,  87  N.  Y.  Bupp.  743;  Wacnw  t. 

874  uc  >  Fury,  SI  Hon  199,  3  N.  Y.  Sam.  SSO. 

nsitled  ■■  Pil-Uw  on  maUaa.— Ua^im  A  Co.  v.  Ontal 
Nat.  Raalty  A  CautnictlDn  Co.,  Ill  App.  Dir.  37S.  97 

pendaooy  N.  Y.  Supp.  SIB,  dUtiDcuubad  in  121  App.  Div.  740,  100 

.,  I  972.  N.  Y.  eupp.  SOI:  Waiaal  t.  Skkniiuui.  131  App.  DiT. 

114;  Flu-  99. 11GN.  Y.  Bupp.  34S;Shmll«yT.  LaTiiia.44UiK.  3S, 

Supp.  453;  89  N.  Y.  Supp.  717;  Brainard  t.  WhiU,  11  Abb.  fi.  C 

App.  Div.  407. 

ApD.  DiT.  Naglaet  (o  jMcaai. — Levy  t.  Kou,  114  App.  Dir. 

.  lli  App.  79S.  100  N.  Y.  Supp.  ZOS;  Brown  t.  Mando.  13S  App.  IKt. 

',  M  MiK.  380.  109  N.  Y.  Bupp.  730. 

.IDSMiac  SpedBe   nrfarnWDee.— Tiahman   v.    AnitaUi,    111 


Want,  App.  DlT.  337,  97  N.  Y.  Bupp.  OeS;  Miibkind-FeltibMy 
Realty  Co.  t.  Kdonky,  US  App.  Dir.  IIG,  100  N.  YT 
Bupp.  714;  Wginsr  t.  Jacluaa.  IIS  App.  DIt.  170.  lOO 
N.  Y.  Supp,  7S3;  NoaaepCkirpaiBtionT.  CliiitwlBeeutltlw 


jupp.  742;     N.  Y.  Supp,  7S3;  Noaaep  C< 

Sfiae.  418,     CDTpaiMion.  193  App.  DiT.  B>8.  184  N.  Y.  Supp.  771. 
71  N.  Y.         MMhaDk'i  ben.— Brsea  v.  Lenoon.  10  App. 

36. 41  N.  Y.  Supp.  70S;  Maitnia  v.  0'N«m,  131  App. 
App.  Dir.     123.  IIGN.  Y.8upp.»M;FlKhe[v.  Hu*Hy,  IIMlk. 

'"  '■    "    '^—    ^^;  Maddeu  t.  Lennon.    23  Mi" 


3  App.     SO  N.  Y.  Supp.  890;  Towusod  v.  WoH(,  79  Hub  ]3Sl,  » 
da.  IM     N.  Y.  Supp.  791 


wdn  MU.     N.  Y.  400;  Cohao  v.  Lery,  43  App.  IXt.  fllS.  W  N.  T. 
Supp.  344. 

:  or  undertaking. 

to  foreclose  a  mortgage  or  for  the  partition  of  real  prop- 
)f  the  pendency  thereof  has  been  filed  and  in  which  it 
te  relief  can  be  secured  te  the  party  filing  the  same  by  a 
of  the  court  by  the  giving  of  an  undertaking,  where  the 
lemise  expressly  provided  for  or  regulated,  any  person 
ffected  by  the  action  may  apply  for  the  cancellation 
to  the  action  and  to  such  other  persons  as  the  court  may 
(ion  is  pending  may  make  an  order  for  deposit  or  for  an 
its  or  otherwise  as  may  seem  j  ust. 

3v.  piQc.,  In  Judgmadt  eiwlltar'l  srtlao.— Wittemaa  Braa.  v. 
Dricnally  Fdruu  BoltliDg  Co..  178  App.  Dlv.  D74.  165  N.  Y. 
"    ■  "     p,  811 ;  Foloy  v.  RoMlda.  190  App.  Div.  flS,  190  N.  Y. 


Supp.  98. 


art.  11  NOTICE  OF  PENDENCY  *  J 125 

§  126.  Notice  by  defendant 

Where  a  defendant  sets  up  in  his  answer  a  counterclaim,  upon  which  he  demands  an 
affinnative  judgment  affecting  the  title  to,  or  the  possession,  use  or  enjoyment  of  real 
pioperty,  he  may  file  a  like  notice  at  the  time  of  filing  his  answer  or  at  any  time  afterwards 
before  final  judgment.  The  last  five  sections  apply  to  such  a  notice.  For  the  purpose  of 
such  an  application,  the  defendant  filing  such  a  notice  is  regarded  as  a  plaintbBT  and  the 
plaintiff  is  regarded  as  a  defendant. 

BcritrntfoD.— Code  civ.  proe.,  |  1673;  oricinally  re-         Countordalm.— Nebuhr  v.  Schreyer.  10  Civ«  Proe. 
▼iaed  from  eode  of  proc.«  1 132,  in  part.  Hep.  72,  13  Daly  M6. 
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ARTICLE  12 
referees  and  other  officers 


der  officer. 

r  appraiser  ^pointed  by  a  court  or  judge 
take  on  oalJt,  which,  except  as  otherwi 
that  he  will  faithfully,  honeatly  and  impe 
1  all  the  parties  whose  interest  will  be  af 
r  are  represented  by  attorneys,  the  oath 

i  ISM,! 

•  'sob 

.    .  .  amitted  m  lufflof      . 

■Idaa  of  ma        HtnnltT  of  oktb.— Matter  ol 

I,  ramiTSn,     X18.80N.  Y.  Supp.  917. 


art.  13 


ORDERS 


ii  127-130 


ARTICLE  13 
Orders 

137.  De6mtioa  of  an  order. 

128.  Court  may  make  chamber*  order. 

139.  Coart  orders  made  by  luiHreme  court  justice  out  ol  court. 

ISO.  Granting  orders  out  of  court. 

181.  Vacation  or  modification  of  order. 

132.  Vacation  or  modification  by  appellate  division  of  ex  parte  order. 

§  127.  Definition  of  an  order. 

A  diiection  of  a  court  or  judge,  made  in  an  action  or  special  proceeding,  must  be  in  writing 
unless  otherwise  specified  in  the  particular  case.   Such  a  directioi^  unless  it  is  contaKued  in  a 
judgment,  is  an  order. 

,  Mabar.  36  Hun  157;  People  ex  rel.  Lower  v.  Donovan,  63 
Hun  512, 18  N.  Y.  Supp.  501.  revd..  185  N.  Y.  76;  Howard 
V.  Freeman,  6  Rob.  511. 

When  mast  be  in  wiillnc.— Fifth  Ave.  Bank  v. 
FortyHMcood  St.  R.  Co.«  6  App.  Div.  567.  40  N.  Y.  Supp. 
319;  Hebron  v.  Work,  101  App.  Div.  463,  02  N.  Y.  SupA 
149. 

Content!  of  «ricr.--Qoldsmith»ft  Silveramitha  Co.  v. 
Haas.  76  Mise.  210,  134  N.  Y.  Supp.  603;  Solomon  v. 
Rotbbaum,  156  N.  Y.  Supp.  1093. 

Order  and  Jndf  ment  dlstlnsiiUhed. — Hoffman  v. 
Barry,  2  Hun  52;  Meyers  v.  Beokef,  39  Hun  567,  573. 
affd..  95  N.  Y.  486;  Maee  v.  Ellia.  9  St.  Rep.  512;  Bentley 
v.  Jones.  4  How.  335;  Duane  North  R.  Co.,  4  How. 
364;  King  v.  Stafford,  5  How.  80;  Roberts  v.  Morrison,  7 
How.  396. 


Dcrlratfon. — ^FSist  two  sentences  of  code  dv.  proc., 
i  707.  as  am.  by  L.  1911.  ch.  868.  L.  1912.  oh.  66;  origmally 
revised  from  code  of  proe.,  |  400. 

Befcrenees* — Order  to  sppcAfy  papers  on  motion. 
Generally,  rules  of  civil  practioe,  70-74.  Agreements  in 
forms  ol  orders ,  Id..  4. 

Order,  wlwt  constttntet.^I71ine  v.  N.  Y.  C.  A  H.  R. 
R.  R.  Co.,  79  N.  Y.  175;  Qerity  v.  Seeger  &  Quemsey  Co., 
168  N.  Y.  119;  ComweU  v.  Sheklon,  134  App.  Div.  58, 
118  N.  Y.  Supp.  707;  Loper  v.  Wading  River  Realty  Co., 
148  App.  Div.  167.  127  N.  Y.  Supp.  1000;  Goldsmiths  & 
Silversmiths  Co.  v.  Haas,  149  Misc.  210,  134  N.  Y.  Supp. 
602;  Reade  v.  Halpin,  180  App.  Div.  157. 167  N.  Y.  Supp. 
624;  Howard  v.  Robinson.  186  App.  Div.  580.  174  N.  Y. 
Supp.  330;  Matter  of  Consolidatea  Agency  Co.  v.  Town- 
Icnr,  72  Misc.  155, 129  N.  Y.  Supp.  773;  PhipM  v.  Carman, 
26  Hun  518;  Lovatt  v.  Watson,  35  Hun  563;  Coakley  v. 


§  128.  Court  may  make  chambers  order. 

An  order  which  is  authorized  by  statute  to  be  made  at  chambers  may  be  made  by  the  court. 

Derivation. — Code  civ.  proc.,  |  768,  as  am.  by  L.  1900,     originally  revised  from  code  of  proc.,  |  401,  subd.  1,  fin 
eh.  147.  L.  1911,  ch.  763;  mth  sentence,  with  the  present     sentence, 
fimitation  excepting  the  first  department  removed.    §  768 

§  129.  Court  orders  made  by  supreme  court  justice  out  of  court. 

An  order  made  by  a  justice  of  the  supreme  court,  out  of  court,  shall  not  be  void  on  the 
ground  that  a  statute  or  rule,  in  terms  or  in  effect,  requires  the  motion  therefor  to  be  made  to, 
or  authorizes  the  order  to  be  made  only  by,  such  court,  unless  the  order  be  made  outside  of  a 
county  or  judicial  district  in  which  an  application  to  the  court  for  suchiorder  is  authorized. 

Dcrivstlon. — New.    This  section  permits  a  justice  of  court   action.     The   section   practically    abolishes    the 

the  supreme  court,  out  of  court,  to  make  a  "court "  order,  distinction  between  "court  '*  and  "  judges'  '*  orders  in  the 

Tbe  section  is  not  intended,  however,  to  i^ve  a  county  supreme  court  when  made  by  supreme  court  justices. 
judge  the  power  to  make  a  "court  *'  order  in  a  supreme 


§  130.  Granting  orders  out  of  court. 

1.  An  order  in  an  action  or  special  proceeding  in  a  county  court  which  a  county  judge  may 
make  out  of  court  may  be  made  without  notice  (except  an  order  to  stay  proceedings  which  may 
be  made  only  upon  notice)  by  a  justice  of  the  supreme  court,  or  by  the  county  judge  of  any 
other  county. 

2.  Where  an  order,  in  an  action  in  any  other  court,  may  be  made  by  a  judge  of  the  court, 
out  of  court,  and  without  notice,  and  the  particular  judge  is  not  specially  designated  by 
law,  it  may  be  made  by  any  judge  of  the  court  in  any  part  of  the  state;  or,  except  to  stay 
proceedings  after  verdict,  report  or  decision,  by  a  justice  of  the  supreme  court,  or  by  the 
county  judge  of  the  county  where  the  action  is  triable  or  in  which  the  attorney  for  the  appli- 
cant resides. 

Eeference. — Power  of  county  judge  at  chambers, 
C    P    A     I  77 

AppUinitlon.— People  v.  McLoughlin,  150  N.  Y.  366. 

Power  of  tuprame  coort  In  conniy  coort  actions. — 
Edwards  v.  Shreve,  83  App.  Div.  165,  82  N.  Y.  Supp.  514. 

When  ordets  made  fey  any  Judge. — Rhodes  v. 
Wheeler.  48  App.  Div.  410.  63  N.  Y.  Supp.  184;  Hull  v. 
Hart,  27  Hun  21. 

Yacatlnf ,  etc.*  oidcn  hj  same  Jadge  or  by  court. — 
Serven  v.  Lowerre,  3  Misc.  113,  23  N.  Y.  Supp.  1052; 


I. — Subd.  1  is  new.  See  code  civ.  proc., 
I  854,  omitted  as  covered  by  subd.  1.  Subd.  2  is  code  dv. 
psDC,  f  772,  as  am.  by  L.  1877,  ch.  416,  L.  1805,  ch.  946, 
and  onginaily  revised  from  code  of  proc.,  §  401,  subd.  3. 
§  323,  except  last  sentence,  which  is  cnnitted  here  ana 
oovered  under  "vacating  orders."  The  words  **in  any 
otber  court"  are  inserted  to  exclude  orders  in  a  coun^ 
fxmrt  action  which  a  county  judge  may  grant  out  of  court 
and  which  are  covered  by  subd.  1.  Code  civ.  proc.,  S  773, 
dtted  ai 


il 


IS  131,  132  CIVIL  WlACnCE  ACT 

9.  413,  SO  K.  t.  Bupp.  1MB;  tJMBtr  laisa.  M*mm  br--^»>|dB  v.  Vi 

[UD  70.  Aw.  Div.  5S3,  74  N.  T.  Bm.  UI:  PrMt  i 

and*  kr  mMlhK  ]Bdn.—  |£b.  MS.  31  K.  Y.  Bupp.  4M;  OuhUI  *  Oa 

JaatZApp.  DIT.479.37N.T.  Eddr  Co..  17  Min.  745,  78  N.  T.  Bnpp.  4T< 

Bupp.  10M;  PiloMr  v.  Rotuy  RmIV  Co..  Inn..  IDB  MiM.  Ajxl  Sir.  544,  SO  N.  T.  Supp.  1183;  MuMc  o 

S^,  178  N.  r.  Bupp.  4S1:  KnkdKHsl  t.  Lnr.  13  Hun  IM  UiB.  SIS,  177  N.  Y.  Supp.  089:  Adiiiuw ' 

130:PeiiplB*.  Nall(HiiaTnutCo„ilH>m30;NinrYork  Bun  IBl,  10  K.  Y.  Supp.  084.  and.,  131  R.  ^ 

Seniriiy  i  Trait  Co.  t.  Upmu.  S3  Hun  US.  33  N.  Y.  biwM  v.    OwdMd,    M    Hon    MA   30    N. 

Siuip.  SS.  SML 

Bbr-— WUtmu  r.  Johnnn.  10  HiM.  T30,  31  N.  T.  1lM»r»ir»  fMMSB      riliiiili  ■   miiiiii  HI 

Supp.  SOS;  MuaoUa  v.  Erut.  34  MIh.  400,  SB  N.  Y.  lUTStf.  Y.  Sopp.  tl4. 

$  131.  Vacation  or  modification  of  order. 

Where  such  an  order  graats  &  provisioiutl  remedy,  it  oan  be  vaoated  only  in  the  m 
dally  prescribed  by  law ;  in  any  other  caae,  it  may  be  vacated  or  modified,  without  n 
the  judge  who  made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

Dcrtratton.— Cod*  dv.  proe.,  |  773,  h  sin.  L.  1877,  FlWhtoMl  MOwir^—HoCuttv  ▼■   Ho< 

oh.  410,  L.  ISBfi.  eh.  MO,  lut  •mtoksa:  onvnallT  nriwl      Has   379. 
fram  <wd«  of  pmc,  1 401,  nbd.  3.  |  333, 

S  138.  Vacation  or  modification  by  apptlUatb  tUrision  td  ez-parte  ordar. 

The  appellate  division  shall  have  power  to  vacate  or  modify,  witiiout  notice,  or  ut 
notice  as  it  diall  deem  proper,  any  order  in  an  action  or  special  piT>ceediiig  made  by  i 
of  the  supreme  court  or  by  the  court  without  notice  to  the  adveree  party. 

BwlTBllMr-Code  dT.  proe.,  (  1348.  Biwt  daum  <il  t.  mtlocii,  IZB  Anp.  Di*.  307, 113  N.  Y.  Snpp. 

■aooad  MnbOM,  m  tm.  by  L.  llss.  di.  S4a.  witiunt  IM  N.  Y.  303:  MiUhdl  v.  OopHy,  177  App. 

«bw)n:oricuullynmHdfnimoodeolpn».,|3S0.mpBt.  1S4  N.  Y.  Supp.  330;  Bfaabo^  r.  UoCormiafc, 

TaoMMf MM——     -s  -        „    .     ..  „         — 

App.  Div.i 


n:oricuullynmHdfnimoodeolpn».,  ISSainpnt.     1S4  N.  Y.  Sq 
raMac  «r  molMflMg  «rtw.— Uutv  v.  UhW.  ea    Supp.  MS. 
DivTsn.  TS  V.  YTSiihi.  aes;  PtofiB  «  nt  Joiiai 
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ABIICLB  14 
Pigrxntat  iato  imd  out  of  court 

lS8b  PiKtj  ktfai#Bt  auMMgr  into  ooiiri  is  dMutfSBd. 

IM.  PurnMpt  into  oourt. 

185.  TioSa  eouit  fundt. 

Ufl.  Dkpoatiim  of  oourt  fiwdi^ 

187.  Fundi  or  propaity  not  to  bo  suirandored  witlioat  order. 

§  133.  Party  bzingbig  moaey  into  court  Is  discharced. 

A  party  brining  money  into  coort  pursuant  to  the  direction  of  the  court  is  discharged 
thereby  from  all  further  liability  to  the  extent  of  the  money  so  paid  in. 

DcriY»tloB«— Codo  dv.  pnc.,  §  743,  without  ohrace;  Tmfwai&at  of  JadgnMnl  recofwd  hf  ciiartf»ii  of 

otiginaily  revised  from  R.  0.,  jpt.  3.  oh.  1,  tit.  2,  §  21,  Influit^— Cahnbaoher    y.  :Newman«    18  .N.    Y.    Supp. 

last  aentenoe.    Ccnntj  law,  |  Iw,  pnmdee  that  a  county  198. 

derk  ahaU  keep  a  redmer  of  oourt  and  trust  funds.    The  r»ymciil  to  MOVe  nItenMf's  clAliii  In  eondemiiA- 

aeetioB  applies  to  funds  deported  with  the  ehamberiatn  of  ton.-— Cunningham  v.  New  York,  162  App.   Diy.  851, 

the  oHy  of  Mew  York  for  the  oounties  of  New  York.  Queens  148  N.  Y.  Supp.  17a 

and  Uehiwmd.   Code  eir.  proo.,  §  744a.  relating  to  the  rrvfcraiee  Id  paynMBt  of  iiioiM|«  ImM  hf  tnut 

r  of  the  state  eomptiollw  to  examine  bodes,  etc.,  of  MiapMiy.— Henkel  v.  Carnegie  Trust  Co.,  213  N.  Y. 

■taries  of  oourt  funds,  has  been  inoluded  in  state  185. 
law.  as  1 44a  thereof  by  L.  1920,  oh.  929. 


§  134.  Payment  into  court. 

All  moneys  and  securities  paid,  transferred,  or  deposited  into  oourt,  must  be  paid  or 
transferred,  either  directly  or  by  the  officer  who  is  required  by  law  first  to  receive  it,  to  the 
county  treasurer  of  the  county  where  the  action  is  triable  or  to  such  other  county  treasurer 
as  the  court  specially  directs.  Where  money  is  paid  or  a  security  is  deliyered  to  an  officer 
ath&  than  the  county  treasurer,  he  must  pay  or  transfer  it  to  the  county  treasurer  within 
two  days  after  he  recdves  it.  In  the  city  of  New  York  he  must  pay  it  to  the  chamberlain 
^thin  two  days  after  he  receives  it.  A  bond,  mortgage  or  other  security,  or  a  certificate 
or  transfer  of  stock,  taken  upon  the  investment  of  money  paid  into  court,  must  be  taken 
to  the  county  treasurer  of  the  county  where  the  fund  belongs,  in  his  name  of  office,  or  to 
such  other  county  treasurer  as  the  court  specially  directs. 

Dcitfmttoiu— Code  dy.  proo..  1 745,  as  am.  by  L.  1908,  M eehMilc's  Ucn.— Matter  of  Dean,  83  Hun  413.  31 

dtk.  183,  without  change;  ori^nal^  revised  from  L.  1848.  N.  Y.  Supp.  959. 

ch.  277, 1 1.   See  R.  8.,  pt.  3,  oh.  1,  tit.  2,  U  17, 18, 24  and  VMS  of  coanlr  trMMOiw.— Veeder  y.  Mudgett,  27 

L.  J847.  ch.  80,  J  71.  Hun  519,  affd.,  91  N._Y.  374. 
•— F 


'ayment    of    money   into    oourt,    etc.,         Cltod« — Cohen  ▼.  Bruere,  102  N.  Y.  Supp.  75. 
State  finuaee  1.,  H  44a-44(.j 

§  136.  Title  to  court  funds. 

A  county  treasurer  or  other  officer,  or  a  guardian,  committee,  or  other  trustee,  in  whose 
name  is  taken  a  bond,  mortgage,  public  stock,  or  other  security,  representing  money  pfud  into 
court  in  an  action,  or  to  whom  stock  or  security,  or  an  accoimt,  deed,  voucher,  receipt  or  other 
paper,  representing  or  relating  to  such  money,  is  transferred,  delivered,  made  or  given,  pur- 
suant to  law,  is  vested  with  title  for  the  purposes  of  the  trust,  and  may  bring  an  action  upon 
or  in  relation  to  the  same,  in  his  official  or  representative  character. 

PMtiattoB.— Code  ciy.  proo.,  §  749,  as  am.  by  L.  1877,  Ovualr  tTCMOfcr.— County  of  Tompkins  y.  Ingenoll, 
eh.  416,  without  change  of  substanoe;  originaibr  reyised  81  App.  Diy.  341,  81 N.  Y.  Supp.  242.  aifd..  177  N.  Y.  543. 
from  L.  1848.  eh.  277.  |  4. 

§  136.  Digposition  of  court  funds. 

Each  court  of  record  may  direct  that  money  paid  into  that  court  in  any  action  or  proceeding 
brought  therein,  or  any  bond,  mortgage  or  other  security  which  represents  property  belong- 
ing to  any  suit  or  party  interested  therein,  may,  after  having  been  deposited  with  the  county 
treasurer  or  city  chamberlain,  be  paid  out,  transferred,  invested  or  reinvested  in  any  manner 
or  fonn  that  appears  to  it  best  for  the  interests  of  the  owners  thereof.  Such  directions  must 
be  embodied  in  an  order  or  decree  of  such  oourt,  foimded  upon  proper  and  sufficient  evidence 
satisfactory  to  the  oourt  that  such  disposition  of  the  property  is  best  for  the  interests  of  the 
owners  thereof  or  parties  interested  therein.  When  the  whole  of  an  original  deposit  of  money , 
or  the  whole  of  a  distributive  share  thereof,  or  any  security  or  other  property,  is  directed  to 
be  paid  or  transferred  out  of  court,  the  order  must  direct  the  payment  of  all  accrued  interest 


^ 
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or  other  inoome  belonging  to  the  party  or  parties  to  whom  such  deposit  or  distributive  share 
or  security  is  ordered  to  be  paid,  transferred  or  delivered. 


DcrlfBtloii.— Code  dv.  proe.,  |l  747,  748,  withoat 
ohAnce  of  subetanoe;  §  747,  bb  mm.  by  L.  1892,  oh.  651, 
L.  1008.  oh.  183.  L.  1918.  oh.  443,  L.  1917,  oh.  731;  orig- 
inally leviflod  from  L.  1848,  oh.  277,  |  8;  oricuial  Motion 
entirely  supeneded  by  amendment  of  1892.  |_748,  as  am. 
by  L.  1892,  oh.  651;  originally  imriMd  from  L.  1848,  oh. 


277.  i  1;  original  Motion  entirely  mpeiMded  by 
ment  of  1892. 

AppUcfttloD  And  eltot.— Pertitts  ▼.  fltimmeB,  114 
N.  Y.  858;  Ooimty  of  Tompkine  v.  IngereoU.  81  App.  Div. 
344. 81  N.  Y.  Supp.  242Taffd.,  177  STY.  548;  Thniaton  v. 
WUbor  Trust  Co..  7  Mise.  892,  27  N.  Y.  Sopp.  938. 


§  137«  Funds  or  property  not  to  be  surrendered  without  order. 

No  money,  security  or  other  property  which  shall  have  been  placed  in  the  custody  of  the 
court  shall  be  surrendered  without  the  production  of  a  properly  certified  copy  of  an  order  of 
the  court  in  whose  custody  said  money;  security  or  other  property  shall  have  been  placed, 
duly  made  and  entered,  directing  such  disposition. 

Derlvntloii.— Oode  eiy.  proo.,  §  751,  as  am.  by  L.  1892,  FHyoMiil  of  liiOuit*!  «hai«.--Tlui>stoii  v.  fFUbur 

oh.  651.  L.  1917,  eh.  731.  withoat  change  of  substanee;  Trust  Co..  7  Miso.  SB2,  27  N.  Y.  Supp.  923;  Feopla  t. 

originally  revised  from  B.  S..pt.  3.  oh.  1,  Ut.  2,  §.23.  Brown.  83  Mise.  495, 146  N.  Y.  Sopp.  123.^ 

Ippilaitloii.— Matter  of  People  v.  Maltbie,  184  App.  Plocedlire.— Swart  v.  Central  Tnist  Co..  7  N.  Y. 

Div.  743. 172  N.  Y.  Supp.  484.  alM.  226  N.  Y.  641 ;  Matter  Supp.  558. 
of  Dean,  83  Hun  413,  81  N.  Y.  Supp.  959. 
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ARTICXE  16 
Preferences 

860. 188.  PnferanoM  among  dvil  aeOont. 

189.  Prefflnnoe  of  oertidii  Mtions  by  the  people. 

140.  PraCeranoe  of  mandamiM  or  prohibiUoo  ordem  in  appellale  oourU. 

141.  Mannw  of  obtaining  pireferenae: 

142.  Preferanee  of  Moona  and  aubeeQiient  appeals  to  eoort  of  appeals. 

143.  Prefewnee  in  hearinc  of  appeals  when  tme  to  publio  oflloe  involved. 


§  136.  Preferences  among  civil  actions. 

Civil  causes  are  entitled  to  preference  among  themselves,  in  the  trial  or  hearing  thereof,  in 
the  following  order,  next  after  the  causes  specified  in  section  hundred  and  thirty-nine : 

1.  An  action  or  special  proceeding  brought  by  or  agunst  the  people  of  the  state,  or  brought 
by  the  people  of  the  state  on  the  relation  of  a  party,  or  brought  by  or  against  any  state  officer 
or  board  of  state  officers  as  such;  where  the  attorney  of  the  said  people,  state  officer  or  board 
of  state  officers  or  attorney  for  the  plaintiffs  in  such  action  or  special  proceeding  has  given 
notice,  at  the  time  of  the  service  of  the  notice  of  trial  or  argument,  of  the  particular  day  in 
the  tenn  at  which  he  will  move  it.  If  the  action  or  special  proceeding  is  not  moved  by  said 
attorney  for  trial  or  argument  on  that  day,  or  as  soon  thereafter  in  the  same  term  as  the  court 
can  hear  it,  the  other  party  may  then  move  the  trial  or  argument;  otherwise  it  shall  not  be 
moved  out  of  its  order  at  that  term  except  by  the  special  order  of  the  court. 

2.  An  action  or  special  proceeding  in  which  The  City  of  New  York  is  a  party,  where  a  notice 
similar  to  the  notice  prescribed  in  the  last  subdivision  has  been  served  by  its  attorney  at  the 
time  ci  service  of  the  notice  of  trial  or  argument.  The  provisions  of  the  last  subdivision, 
relating  to  moving  the  trial  or  argument,  apply  to  a  cause  within  this  subdivision. 

3.  An  action  or  special  proceeding  in  wldoh  a  board  of  officers,  exercising  powers  conferred 
by  a  statute  for  the  prot^^on  of  public  health  or  public  or  private  property,  or  for  the  pre- 
vention or  punishment  of  violations  of  a  statute  renting  to  either  of  those  subjects,  are  par- 
ties; where  a  notice  similar  to  the  notice  prescribed  in  subdivision  one  has  been  served  by  their 
attorney  at  the  time  of  the  service  of  the  notice  of  trial  or  ailment.  The  provisions  of  sub- 
division one,  relating  to  moving  the  trial  or  argument,  apply  to  a  cause  within  this  subdivi- 
sion. 

4.  In  the  court  of  appeals  oi'  the  supreme  court,  an  appeal  taken  by  either  party  in  an  istction 
or  special  proceeding  other  than  as  specified  in  subdivision  one  of  this  secticfti,  where  the  peo- 
ple of  the  state,  or  a  board  of  state  officers,  are  sole  parties,  or  a  state  officer  is  sole  party, 
plaintiff  or  defendant. 

5.  In  the  court  of  appeals  or  the  supreme  court,  on  motion  of  the  appellant,  an  appeal  taken 
by  either  party  in  an  action  or  special  proceeding  frotn  a  judgment  or  order  declaring  a  legis- 
lative enactment  unconstitutional, 

6.  In  the  court  of  appeals,  an  action,  a  party  to  which  has  died,  pending  the  action,  where 
the  pendency  of  the  action  prevents  a  final  settlement  of  the  estate  of  the  deceased  party. 

7.  In  any  court,  an  action  or  special  proceeding  in  which  an  executor  or  an  administrator, 
or  testamentary  trustee,  or  an  infant,  or  a  trustee  of  a  fund  for  the  support  and  maintenance 
of  an  infant,  or  a  receiver  appointed  by  the  court,  or  by  the  comptroller  of  the  currency  of  the 
United  States,  or  a  trustee  in  bankruptcy,  or  a  general  assignee  for  the  benefit  of  creditors,  or 

be  committee  of  a  lunatic  or  an  idiot,  or  a  creditor  of  a  deceased  insolvent  debtor  suing  for 
he  benefit  of  himself  and  other  creditors  interested  in  the  estate  or  property  of  such  deceased 
I^tor  where  a  right  of  action  is  given  by  express  provision  of  law,  is  the  sole  plaintiff  or  sole 
efehdant;  an  action  or  special  proceeding  for  the  construction  of,  or  an  adjudication  upon 
r  to  determine  the  validity  of  the  probate  of  a  will,  in  which  the  administrator  with  the  will 
nnexed,  or  the  executor  of  the  will,  is  joined  as  plaintiff  or  defendant  with  one  or  more 
•ther  parties. 

8.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal  from  the  decree  or  decision 
I  a  surrogate's  court  determining  a  will  to  be  valid  and  achnitting  it  to  probate,  or  determin- 

g  an  instrument  offered  for  probate  as  a  will  to  be  invalid  or  not  entitled  to  probate  as 
tch,  or  granting  general  letters  of  administration  or  directing  the  distribution  of  a  fund  or 
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""'  an  executor  or  aa  adminiBtntor  in  pursuance  of  an  order  or  decree 
late,  final  or  judicial  accounUog  or  otherwise  by  an  administrator 

irer  where  the  pUuntjff  makes  proof  by  affidavit  to  the  Satiafaction  of 
lereof  that  she  has  no  sufficient  means  of  support  aside  from  tiie  estate 

;  partition  of  real  property. 

st  a  corporation  or  j<^t-at«ek  association,  issuing  bank  iu>t«a  or  any 

to  circulate  as  money ;  or  by  or  agiunst  a  receiver  of  such  a  corporation 

ch  a  county  or  town  is  sole  pl^ntJfF  or  defendant. 

It  a  corporation,  founded  upon  a  note  ca  other  evidence  of  debt  for  the 

loney. 

tn  undertaking  given  upon  an  appeal  to  the  eonit  of  appeals  or  to  stay 

>peal  to  the  court  of  appeals. 

Eunst  a  sheriff  in  his  official  capacity,  or  an  actioe  by  a  theriS  or  late 

i  breach  of  the  obligatitm  of  a  bond  or  bonds,  or  an  instntmeDt  or  in- 

tjT,  or  an  undertaking  ex  undertskinsi  pven  to  him  Ht  his  official  ciu- 

d  or  slander. 

appeals,  all  appeals  from  judpnenU  of  affirmance  rendered  by  the  ap- 
Bi^irente  eoait  where  the  deciaon  of  the  appellate  division  has  been 
Mai  upiHi  a  question  of  law  has  been  taken  upon  a  certificate  of  the  sp- 
md  by  t^  court  of  appeals, 
loolute  divorce  in  which  an  order  has  been  made  granting  tempotary 

oever  an  issue  shall  have  been  joined,  if  the  defendant  be  impiisooed 
It  in  the  action  or  if  the  proper^  of  the  def  eodant  be  h^  under  attacli- 

to  prefermce  by  the  general  rules  of  practice  or  by  the  special  order  of 
tcular  case.     (Am.  by  h.  1921,  ch.  372,  in  effect  Oct.  1.  1921.) 

HKL,  1  m,  •mm*  Hbd.  IS  ess,  so  N.  y.  aupp.  *M:  BbIv  ▼.  MUh,  **  .A«p.  Okt. 

■oa 36.  input.    (TBI  tuabaw  S07.  Bl  N.  Y. Supp.  VT7; Lny  t. Hannamma. 47  Aao. Di*. 

ltemwCMWMb(t.l.iriib-  nSSN.  T.  Bivii.MO;Bab<rtiT.  J«BJdHhS3Ai)ii.DiT. 

(nr  Yorii  gity  Kitiaiia.  m  dh  4B1.  SS  M.  Y.  Bupp.  3SS;  Bmn  t.  Jntawa.  71  Aw.  Or. 

iktlna  to  Htiaii*  by  ewUia  US,  7S  N.  T.  aunp.  8»:  CutdU  v.  Psbd.  8t«7Cc>.,  M 

1;  put  <rf  wbd.  3  nhtim  to  JUip.  Sir.  ISS,  self.  V.  Ana.  IM:  WM«n  t.  Hatm  Fn 

•w  Yotk  hu  bau  oaiUai  u  Eichuo,  185  App.  Dir.  «»,  174  N.  Y.  Supp.  M:  Ritohia 

id  4,  bvxnat  uw  nibdi.  4,  9.  *.  8H>boud  Nu.  BwJc  11  MiM.  lie.  33  74.  Y.  Supp. 

ttiMOiUMknaf  UwlMtput  1072;  ZwIht.  TraakBiMi,  36  UIm.  4X1,  S7  M.  Y.  Simp. 

^urinTinroftbeUncuas  STS;  Kafiobmu  v.  Madlsr.  34  Mim.  BOB.  OS  N.  Y.  Supp. 

a-,  H^.  0.  Am  pHt,  i>  lud*  MM;  VudMntw  r.  Hut.  Bmu  ru  lu.  Cto..  44  Mim.  316, 

-      --«raaitt«lu  SO  N.  Y.  an».  US. 

•M.  8;         atiMidlflMlttMpMMW.— Matntinv.Nktloittl 

iuoB-  NuHU  B*ak,  150  App.  DWTmS,  US  N.  T.  Supp.  TO. 

d  Uit        Wa««  ar<M  af  aimt  hai  kaen  grantot.— Ssoi  t. 

■  BBw  ZhAraC.  17  App.  Div.  Mi  41  N.  Y.  Siipp.  3Tt:  ■owtt 
V.  H<diu«  es  Ain.  IKt.  MO.  OB  N.  Y.  SuEp.  358-,  Vm& 
tok  T.  VanirtA.  UApp.  Div.  Ifl,  Tl  N.  TTsipp.  IsS. 
Shwt  ciBHa^Waui  >.   UomS,  T  Miw.  S3S,  3S 

N.  Y.  Supp.  BO;  OueciDMU  T.  W^  8  Mib.  M.  28  N.  Y. 

■tiaa  as  in  put  ia  iaal«dad  aa  8up^  TlSi  Buall  *.  Hcdna.  U  Ifiaa.  SSI,  36  K.  Y.  Supp. 

.  by  L.  187f,  th.  MS;  L.  1896,  179. 

Lb<£  3  H  am.  by  U  1883.  Hl         AeOm  to  VMpte,  ate.— Peopla  tt  nl.  AuistataiQ  t. 

id.  3a  M  Mddad  t»  h.  IBW,  Kinnar,  B3  N.  Y.  U7;  Ciaiuat  t.  Mm,  MB  App.  Dkr. 

r  L.  ISIS.  ah.  367:  L.  1883.  485,  lU  N.  Y.  Bupp.  1025. 

SeS,  oh.  7B*;  L.  18WI,  rti.  WS;         Cl^aCNaw  TarL—^uaualar  t.  MarDr,  49  App.  Div. 

S.   8ubd.SMa91.byI..18BS.  S73,  fll  N.  Y.  Supp.  403;  ShaaiiD  t.  City  ol  N«ir  Yo^  74 

L.  1SS3.  ah.  3S7.    Bubd.  8  aa  App.  Dit.  308.  77  N.  Y.  Supp.  911;  City  o[  Naw  York  v. 

tabd.  11  M  an  by  L.  IBiS.  Shwilc.  31  App.  Dir.  ST£.  81  N.  Y.  B«(n.  V3-.  Fcnaaa  v. 

L.  lSe«,  ah.  3W.    Subd.  13  aa  Millai  Raalty  Co..  M  Miso.  84.  104  9.  Y.  Supp.  490; 

inula  aaetioB  am.  by  L.  1887,  EiMRiar  t.  tMf.  S0  MlM.  SOS,  107  N.  Y.  Supp.  S3S; 

— i^_j  _. vj,^^ —  «..: — ,  ■-■-•-.:- ™abv.BiB«h»a.«3Mi«o,  81  lis  N.Y. 

r.  Bnwdmy  A  Saranth  Ara.  R.  Co.. 

Naw   Talk. — Birdaay-Soinen  Co.  v. 

DHspn,  II  MiK,  i43,  131  N.  Y.  Supp,  107E.    - 
I  of  afipauli  iavolTlB«  titla         aula  phOaagaHafao^nt,— CoHon  t.  Naw  YoA  BL 
.ppaili  from  eouR  of  elaimi.     R.  Co..  ISl  N.  Y.  Xt. 
atlon  I lailiiiia  oandsnaa-         AaHai    by  aB^    laalBit    ii^    laiiWMfclliii. 

Infaal*,  «!«.— In  aaiunl.  Hmu  v.  Dry  Dock  SaTino 
luder  T.  Btu  Co.,  98  App.  Inat.,  ISO  N.  Y.  SSI;  Emsnaehaid  T.  EvaunbaM,  lU 
a  N.  Y.  MS;  Sktat  V.  Slatai.  174  N.  Y.  3M;  Coatallo  *. 


.  .  ._       mat,  83  TblrdAn-R-Co..  ISApp.  THf.313,44N.V.Supp.<l_.. 

k.  S  App,  Dir.  130.  30  N.  T.  Wardn  t.  I^iat  Btaa^boU  Co..  33  An.  Dtv.  A3,  S7 

y,  37  App.  Div.  ISO, SO N.  Y.  N.  Y.  Supp.  333;  Budoiph  t.  Third  AnLB.  Co.,  M  App. 

T,  »  App.  Dir.  sn.  Bl  N.  Y,  Dl».  wTm  N.  Y.  Supp.  S03. 

d  ATa.^  Co..  44  App.  Dir.  AJBiflitwtari  mak  waawlaw.— Chamar  r.  UtMo. 
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64  K.  Y*  8app.  e06:  BWnc  V.  Yofong.  88  BUM.  IS.  76  N.  T. 
Sugg.  608. 


.^     -_   . -^ V*  111  App.  Dhr.  181, 

44  MiM.  44,  80  N.  Y.  £hmb.  Yl5.                            _^  07  N.  Y.  Swpp.  602;  gelicniui  v.  Mii^,  fiS  Miw.  0. 

brftate. — ^Ponth  v.  O'Bhaughhewr.  23  MIm.  252,  51  100  N.  Y.  Supp.  770. 

N.  Y.  Son.  IM;  L&mttit,  Dry  uoek,  B.  B.  A  B.  R.  Co.,  88  riMtlMlB  ffeiNnL^-Wsidn  v.  Port  Stmnboat  Co., 

Mwc  2^97  N.  Y.  Supp.  £87.  SO  App.  DIt.  643,  57  N.  Y.  Supp.  832:  OUbert  r.  Finoh. 

CMutfHtoe  ttf  talUltte. — Hudr  ▼.   Kmekeibodcer  46  App.  Dnr.  75,  61  N.  Y.  Supp.  300;  Bmturo  r.  Johnson, 

TnMi  Od.,  88  i4iM.  508.  ft2  N.  Y.  Supp.  616.  71  App.  DIt.  855.  75  N.  Y.  Supp.  628;  RitehM  ▼.  SMbowd 

fcKclntfl,— Hough  V.  Canfidd.  54  App.  Div.  510.  66  Nat.  Bank.  12  Miac.  146,  32  N.  Y.  Supp.  1078;  Hanb^  v. 

N.  Y.  8mp.  801;  Daly  r.  Wood.  80  lUn.  106,  60  N.  Y.  Kmdberboolcer  Trust  Cou,  23  Mlao.  503,  82  N.  Y.  Supp. 

6«mpu  194.                                  ^  616;  Emeiick  t.  Metropoiitaii  St.  R.  Co.,  38  Mlao.  45,  76 

lIuilMt  In  >— hmptey.— Davia  r.  WeBt«r^«lt.  88  N.  Y.  Supp.  001. 

MSm.  18,  76  N.  Y.  Supp.  605.  WallW.— MmIb  v.  Mwpfay.  27  App.  Div.  160,  50 

Gtaedlton.— >IUttlB  v.  Mutual  life  Ina.  Co.,  67  App.  N.  Y.  Supp.  622;  Melntire  v.  National  Naanu  Bank, 

Dhr.  12.  78  N.  Y.  Supp.  483.  150  App.  Div.  668.   186  N.  Y.  Supp.  760;  Porath  v. 

C3MitnMllMl  of  wUL— P^snwr  v.  Wandt.  84  N.  Y.  0*Sha««hn«My.  23  Mi«).  258.  51  N.  yT  Supp.  160. 

642.  LftdiM.— Rhoada  r.  Metropolitan  St.  ft.  Co..  50  App. 

AtllMifir  daufcv.— BafilettT.  Mwdiner.  08  N.  Y.  646.  Div.  160,  68  N.  Y.  Supp.  78i;  Umn  ▼.  Diy  Dook.  E.  B. 

Oorpofrntton  luiiliig  iNUik  notec,  •<€.— Bank  of  A  B.  R.  Co.,  33  Miao.  .S88,  67  N.  Y.  Supp.  587;  Thoads  v. 

Attiea  v.  MetropolltanNat.  BasiAc.  01  N.  Y.  230;  Sohle-  MetaoroBtan  St.  R.  Co..  50  App.  Dtr.  160,  68  N.  Y. 

■nnr  ▼.  Gilhooly,  111  App.  Div.  158,  07  N.  Y.  Supp.  606.  Supp.  724. 

Aeltoa  agaiiwt  eorpormtlOli. — Pothemua  v.  Filchburg  IppMU.— Bank  of  Attica  v.  Metropolitan  Nat.  Bank, 

R.  Co.,  1X3  N.  Y.  617;  AatL  BsehuMa  Bank  t.  Yule  01  N.  Y.  280;  Coxhead  ▼.  Johnson,  160  N.  Y.  860. 

Mafohiae  Co..  58  App.  Div.  320,  68  N.  Y.  Supp.  1097;  MottoD  hf  attomer-cenfraL — ^People  ex  rel.  Auger- 

Maxtia^  BaiiLk  (LidJ  ▼.  Amasonas  Cb.,  No.  1.  98  App.  stein  v.  Kinney.  92  N.  Y.  647. 

Div.  140»  90  N.  Y.  Supp.  734;  Matsh  v.  Btaadafd  Strue-  Ctoleadar  praetlM  In  tomtMBi  uuutiL-^Jn  genoal 


taial  Co..  35  Misc.  381^71  N»  Y.  Supp.  1025;  Studwell  v.  Morse  v.  Press  Pub.  Co.^  71  App.  Div.  351.  75  N.  Y. 

leKi 

AetiMi  »y  recdftf  or  corporatloii.-HSchleslncer  v.  145.  00  N.  Y.  Supp.  673. 

Gilhooly.  Ill  App.  Div.  158,  07  N.  Y.  Supp.  606.  In  Irtt  jndletel  dlitrtct,^Haakin  v.  Murray.  No.  1, 


Charter  Oak  Ins.  Co.,  19  Run  127;  MeEee  v.  Metropolttaa     Supp.  976;  Rithoder  ▼.  Ster  Co..  08  App.  Div.  101.  00 
Life  Ina.  Co..  25  Hun  588.  N.  Y.  Supp.  772;  Morris  v.  Press  Pub.  Co..  98  App.  Div. 


Action  hf  or  avUtest  slicrUr.— Walker  v.  Tamsen,  18     29  App.  Div.  370.  51  N.  Y.  Supp.  542;  Eekhazd  v.  Jones, 
784,  48  N.  ?.  Supp.  507.  45  App.  Div.  568.  61  N.  Y.  Supp.  257;  Wiffiamson  v. 


PKfonnce  hj  gancial  rolet  or  fpedal  order.—  Standard  Structural  Co.,  48  App.  Div.  186,  62  N.  Y. 

Niehols  V.  Seraaton  Steel  Co..  188  N.  Y.  684;  Brady  v.  Supp.  818;  Sheerin  v.  City  of  New  York.  74  App.  Div. 

Kiaetosoope  SzhibHiac  Co..  U  An.  Div.  286.  46  N.  Y.  308.  77  N.  Y.  Supp.  511;  Col8n  v.  McLaashlin.  34  Mise. 

Supp.  168;  Marden  v.  Maxden,  28  App.  Div.  301.  50  N.  Y.  107.  53  N.  Y.  Supp.  297:  Gerxnania  Life  Ins.  Co.  v.  Powell, 


Supp.  1002;  Haddn  v.  Murray.  No.  1. 29  App.  Div.  870, 51  29  Mise.  4M.  61  N.  Y.  Supp.  042. 

N.  Y.  Sum.  542;  Morse  v.  Pbsss  X^b.  Co.,  71  App.  Div.  Conmtf  off  Now  Yorlc—Dooley  v.  Pacet.  86  Mise.  44, 

851, 75  N.  Y.  Supp.  976;  Waters  v.  Hattera  Fur  Kyrhange,  76  N.  Y.  Supp.  906;  Enietick  v.  Metropolitan  St.  By. 

185  App.  IHv.  803, 174  N.  Y.  Supik.  00;  Cohen  vTthomas.  Co..  38  Mise..  45,  76  N.  Y.  Supp.  Oai. 

63  Misc.  878, 116  N.Y.  Supp.  725.  Qooens  eonnty. — ^Ronertsen  v.  Erie  Railroad  Co., 

Ilkd.--B]umenakal  v.  Sdbweinkmis.  51  App.  Div.  878.  66  Misc.  220.  122  N.  Y.  Supp.  908. 

§  189.  Preference  of  certtin  aetions  by  fhe  people. 

A  trial,  motion,  appeal  or  hearing,  in  an  action  by  the  people  to  recover  money,  funds, 
credits  or  other  property,  held  or  owned  by  the  state  or  held  or  owned,  officially  or  other- 
wise, for,  or  m  behalf  of,  a  public  or  governmental  interest,  by  a  municipal  or  other  public 
eofporatioa,  or  by  a  bourd,  offioer,  custodian,  agency  or  agent  of  the  state,  or  of  a  city, 
county,  town,  vfliage  or  other  divi^on,  subdivision,  department  or  portion  of  the  state, 
which  the  d^endant,  without  ri^t,  htm  obtained,  t^eeeived,  converted  or  disposed  of ;  or  to 
recover  damages,  or  other  compensation,  for  so  obtaining,  receiving,  paying,  converting  or 
disposing  of  the  same;  or  the  aidiitg  or  abetting  thereof;  is  entitled^  on  the  application  of  the 
attorney-general,  to  a  preference  over  any  other  business  at  a  term  or  sitting  of  any  court  of 
the  state,  irrespective  of  its  place  upon  the  calendar. 

li<JirotloiU-^3ode  eiv.  proo..  |  789.  without  ehsxige;        ttcfolfttSon  upon  calondsr.— Haskin  v.  Murray.  29 
OBcioaliy  sovjaad  from  L.  1&79,  eh.  49.  |  5.  App.  Div.  870,  51  N.  Y.  8««ip.  548;  Matter  of  Gihon, 

48  App.  Div.  598,  62  N.  Y.  Supp.  426. 

§  140.  Preference  of  mandamus  or  prohibition  orders  in  appellate  courts. 

Where  a  mandamus  order  or  a  prohibition  order  has  been  issued  from  the  appellate  division 
of  the  supreme  court,  to  a  special  temi,  or  a  judge  of  the  same  court,  the  cause,  in  the  discre- 
tion of  the  court,  or,  where  an  appeal  is  taken  therein  to  the  court  of  appeals,  in  the  discretion 
of  that  court,  may  be  preferred  over  any  of  the  causes  specified  in  section  one  hundred  and 
thirty-eic^t. 

DtflfOltem.    Code  eiv.  proo.,  |  792,  as  am.  by  L.  1895,     *'  orders"   substituted.     §   792,   originally   revised   from 
di.  946,  amended  to  aciee  with  new  practice  wherein     L.  1873,  ch.  70,  §§  1,  2. 
'*wtitsr*  of  mandamus  and  prohibition  are  abolished  and 

§  141.  Manner  of  obtaining  preference. 

1.  Where  the  right  to  a  preference  depends  upon  facts  which  do  not  appear  in  the  pleadings 
or  other  papers  upon  which  the  cause  is  to  be  tried  or  heard,  the  party  desiring  a  preference 
must  procure  an  order  therefor  from  the  court,  or  a  judge  thereof,  upon  notice  to  the  adverse 
party.  A  copy  of  the  order  must  be  served  with  or  before  the  notice  of  trial  or  argument. 
Such  an  order  is  not  appealable,  but  it  may  be  vacated  by  the  judge  or  judges  holding  the  term 
at  which  the  i»«ferred  cause  is  noticed  for  trial  or  hearing,  or  by  such  other  justice,  or  at  such 
other  term  of  court,  or  at  such  other  time  as  shall  be  prescribed  by  the  general  or  special 

far 
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rules  of  pnkctioe.  But  a  prelmiiiaiy  order  ifl  not  requisite  in  «  case  embraced  within  sub- 
division one,  two  or  three  of  section  one  hundred  and  tlurty-eight,  and  the  order  in  a  cdse 
embraced  within  subdivision  nine  thereof  may  be  made  ex  parte,  and  is  conduMycf. 

2.  Where  no  order  is  required,  a  claim  for  preference,  specifying  the  provioon  o£  law  under 
which  the  claim  is  made,  may  be  inserted  in  the  note  oi  issue  to  be  filed  with  the  clerk,  and  it 
shall  then  be  the  duty  of  such  clerk  to  place  such  cause  in  its  proper  place  among  the  pre- 
ferred causes  at  the  head  of  the  calendar;  except  as  provided  in  the  next  subdivision. 

3.  In  the  counties  of  New  York,  Bronx,  Kings,  Queens  and  Erie,  and  the  seventh  judidal 
district,  no  action  or  special  proceeding  shall  be  placed  as  a  preferred  cause  upon  the  calendar 
of  any  circuit  court  or  trial  t^im  or  special  term  of  any  court  as  herdn  provided,  but  the  party 
desiring  a  preference  of  any  cause  shaU  serve  upon  the  opposite  party,  with  his  notice  of  trial, 
a  notice  that  an  application  will  be  made  to  the  oourt  at  the  opening  thereof,  or  to  such  justice 
or  other  term  of  court  or  at  such  other  time  as  shall  be  prescribed  by  the  general  or  special 
rules  of  practice,  for  leave  to  move  the  same  as  a  preferred  cause,  and  if  the  right  to  a  pr^et- 
ence  depends  upon  facts  which  do  not  appear  in  the  pleadings  or  other  papers  upon  wblch  the 
case  is  to  be  tried  the  notice  must  be  accompanied  by  an  affidavit  showing  such  facts:  In  said 
counties  of  New  York,  Bronx,  Kings,  Queens  and  Erie  and  in  the  seventh  judicial  district, 
the  application  for  a  preference  shall  be  made  at  the  opening  of  the  court,  or  to  such  justices 
or  other  term  of  court,  or  at  such  other  time  as  shall  be  prescribed  by  the  general  or  q)ecial 
rules  of  practice,  and  if  it  shall  appear  that  the  cause  is  entitled  to  a  preference  and  is 
intended  to  be  moved  for  trial  at  or  for  the  term  for  which  the  application  is  made,  the  court 
or  jiistice  must  designate  a  day  certain,  during  that  tenn,  on  which  day  the  said  cause  shall 
then  be  heard;  if  there  be  two  or  more  causes  so  designated  for  trial  for  itte  same  day,  the  said 
causes  shall  be  heard  in  the  order  of  their  date  of  issue. 

Dcrlvatloii.— Code  dr.  proo.,  |  798,  without  change  Power  to  dinct  jBTCftrence. — Clarice  ▼.  'Eighth  Are. 

except  that  the  Mction  has  biBen  sobdirided.    §  703  as  am.  Railroad  Co.,  114  Misc.  707. 

by  L.  1S77,  oh.  542,  L.  1888.  oh.  407,  L.  1805,  chs.  410,  Appeal  ffeom  older  denjlac  prcfcrcnee.— Empire 

040,  L.  1806.  ch.  140,  L.  1000,  ch.  172,  L.  1004,  ch.  173,  City  Raoiiic  Assn.  v.  National  Fair  A  Exposition  Assn^ 

L,  1015,  eh.  633.  167  App.  Urr.  126, 162  N.  T.  Supp.  838;  Waters  ▼.  Hattecs 

OonstttatloiiAllty.— Woemer  ▼.  Star  Co.,  107  App.  For  Exchange,  185  App.  Div.  803,  174  N.  Y.  Supp.  oa 

Div.  248,  04  N.  Y.  Supp.  1117;  People  v.  McCl^IUn,  56  Notiee  i^  motton.  fcrrtoOt—Waters  ▼.  Hatters  Fto 

Misc.  123,  106  N.  Y.  Supp.  200.  Exchange,  185  App.  Di^.  808, 174  N.  Y.  Supp.  00. 

Wnlfer.— Meyerson  ▼.  Lery,  117  App.  Div.  475,  102 
N.  Y.  Supp.  704. 

§  142.  Preference  of  second  and  subsequent  appeals  to  court  of  appeals. 

Upon  a  second  and  each  subsequent  appeal  to  the  court  of  appeals,  including  a  case  where 
a  former  appeal  has  been  dismissed  for  a  defect  or  irregularity,,  the  time  of  filing  the  return 
upon  the  first  appeal  deterinines  the  i^aoe  of  the  cause  upon  Uie  calendar. 

DerlTntloii. — Code  civ.  proo.,  §'  105<  without  change;  originally  revised  from  code  of  proc.,  §  18,  in  part. 

§  143.  Preference  in  hearing  of  appeals  when  title  to  public  office  involved. 

An  appeal  from  a  judgment  or  order  in  any  case  in  which  the  question  of  the  title  to  a 
public  office  is  directly  or  collaterally  at  issue  or  in  any  manner  involved,  may  be  placed  on 
the  calendar  and  noticed  for  hearing  on  any  day  in  the  apx)ellate  division  of  the  supreme  court 
in  the  first  department,  or  in  the  court  of  appeals,  and  shall  be  heard  on  said  day. 

Derifotioii.-- Code  dv.  proc.,.  §220,  without  change;  §  220  as  added  by  L.  1806.  ch.530,  and  am.  by  L.  1000. 
ch9.  35, 65. 
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ARTICLE  16 
Publication 

8«e.  144.  Time  for  pabliflAlion  of  aotioe;  how  eomputod. 

145.  Publioation  in  ABotlMr  ooan^  or  dty. 

146.  PabliMlloa  whwt  iffintm  in  eonatj  vefuM  to  pabliah. 

147.  Affidavit  of  nfuaal  to  publiah. 

§  144.  Time  for  publication  of  notice ;  how  computed. 

The  period  of  publication  of  a  l^gal  notice  in  an  action  or  EpecM  proceeding  brought  in  a 
court,  either  of  record  or  not  of  record,  or  before  a  judge  of  such  a  court,  must  be  computed  so 
as  to  exclude  the  first  day  of  publication  and  include  the  day  on  whidi  the  act  or  event  of 
which  notice  is  given  is  to  happen,  or  which  completes  the  full  period  of  publication. 

DcrlmttoB.— Code  dv.  proo.,  §  787,  without  ohonce;     Padflo  Nat.  Bank,  80  N.  T.  397;  Matter  of  Wri^t,  188 
orisnally  nrrwtd  from  eode  of  proo..  |  42ft.  km.  Div.  366.  171  N.  Y.  Supp.  123;  Stefakle  t.  BeU.  12 . 

CnmpiitettoD    of    time.— Market    Nat.    Bank    v.     Abb.  N.  8.  171. 


§  145.  Publication  in  another  county  or  city. 

1.  Where  a  notice  or  other  proceeding  is  required  by  law  to  be  published  in  a  newspaper 
published  in  a  county,  and  no  newspaper  is  published  therein,  or  to  be  published  of tener  than 
any  newspaper  is  regularly  published  therein,  the  publication  may  be  made  in  a  newspaper 
of  an  adjoining  county,  except  where  special  provisicm  is  otherwise  made  by  law. 

2.  Where  a  notice  or  other  proceeding  is  required  by  law  to  be  published  in  a  newspaper 
in  a  county  which  contains  a  city  having  no  newspaper,  or  to  be  published  in  a  newspaper 
in  such  city,  the  publication,  if  so  required  to  be  made  in  the  county,  may  be  made  ei^er 
in  the  county  or  in  a  city,  outside  the  county,  adjoining  such  city  in  which  no  newspaper 
IS  published;  or,  if  so  required  to  be  made  in  the  dty  in  which  no  newspaper  is  published, 
the  publication  may  be  made  in  such  adjoining  city  of  aooth^  ooimty. 

]l«lf»UMi.— Code  eiv.  proe.,  1 826,  as  am.  by  L.  1877,  ch.  416,  L.  1917.  eh.  248.  withoat  ohante;  oriclnaUyiw 
▼ieed  from  R.  &.  pt.  3.  eh.  8,  tit.  17.  |  la 

1 146.  Publication  wheire  printers  in  county  refuse  to  publish. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or  county,  in  which  any  notice, 
order,  citation  or  other  paper  is  required  by  law  to  be  published,  refuses  to  publish  the  same 
for  the  fees  prescribed  by  law  for  the  pubHcation,  it  may  be  published  in  the  newspaper 
printed  at  Albany  in  which  1^^  notices  are  required  by  law  to  be  published.  If  it  is  required 
by  law  to  be  published  in  that  newspaper,  and  aliso  in  another  newspaper  published  in  a  city  or 
county,  and  the  proprietor  of  each  newspaper  in  that  city  or  county  revises  to  publish  it  for 
the  fees  so  prescribed,  it  may  be  published  in  the  newspaper  published  nearest  to  the  place 
where  a  person  is  required  to  appear  or  where  an  act  is  to  be  done,  pursuant  thereto,  the  pro- 
prietor of  which  will  publish  the  same  for  those  fees.  PubHcation,  made  as  prescribed  in  this 
section,  is  as  valid  as  if  it  was  made  in  the  city  or  county  where  the  publication  thereof  is  so 
required  by  law. 

]|«lf»tfoD.^-Code  cbr.  proo..  1 8293;  originally  revised  from  R.  8..  pt.  3,  eh.  10.  tit.  3,  §§  46.  47. 


§  147.  Afidsvlt  of  refusal  to  publish. 

Where  publication  is  made,  as  prescribed  in  the  last  section,  elsewhere  than  in  the  city  or 
county  where  it  is  otherwise  required  by  law  to  be  made,  the  affidavit  of  publication  must 
either  be  accompanied  with  an  affidavit,  or  contain  a  statement,  to  the  effect  that  an  applica- 
tion to  publish  the  advertisement  was,  before  such  publication,  made  to  the  proprietor  of  each 
newspaper  published  in  the  city  or  county;  that  the  amoimt  of  the  legal  fees  for  such  pubhca- 
tion  was  at  the  same  time  tendered;  and  that  the  application  was  refused.  Such  an  affidavit 
is  presumptive  evidence  <tf  the  facts  stated  therein. 

IhKtnMML    Oodeciy;  proo.,  f  3294;  orfginaUy  rsvieed  from  R.  8..  pt.  3.  oh.  10.  tit.  8.  |  49. 


CIVH,  PRACTICE  ACT 


feet  of  dunce  of  parties. 

led  by  statute  or  rule,  whenever  &  boad  or  undertaking  is  required 
proceeding,  it  riiall  be  to  tiie  tStct  thait  tbe  primcipil  tiail  faijiif oily 
luties  and  fulfill  the  obligations  impoeed  by  law  or  rules  and  the 
.  A  bond  or  nndertalcing  given  in  an  action  or  special  proceeding 
:haDge  of  parties;  and  has  thereafter  the  same  force  and  efFect  as  if 
nity  to  the  change  of  parties. 

.  I  SIS,  wneBdad.    Ttu         UBbUHr  af  •KNttw.—niM  Commarei*!  Buk  t. 
Vmlortina.  IBS  Ami.  Dl'-  01.  13S  N.  T.  Sopp.  lOST. 

idertdring  has  been  or  shall  be  given  in  an  action  or  a  pi«08edin|[, 
nay  be  ordered  in  addition  to  eudi  security.  Upon  cause  diown  aa 
(tion  of  any  surety  upon  any  such  und^taking  may  be  ordered  and 
r  re-examination,  a  new  surety  or  sureties  may  be  required  to  ba 
her  security  to  be  given  in  addition  to  the  security  already  gpven. 
ed  by  any  dispoeitioD  of  the  action  or  prooeeding  as  may  be  proper. 
iking  upon  an  ^peal,  the  order  may  be  made  only  by  the  court 
nding,  except  that  if  the  undertaking  be  given  to  stay  execution 
of  moiley  or  a  judgment  or  order  directing  the  payment  of  a  sum 
appeal  is  taken  to  the  court  of  appeals  the  oider  may  be  made 

H  813s,  I30e  uDd  1327,     croiincU.  tt  App.  DiT.  2S«,  BO  N.  V.  Supp.  flT4:  PhilGpnm 
iDut  ttMOte  el  (ubMuiw.     T.  Nmm,  191  App.  Div.  OSS,  US  N.  T.  inap.  M«;  B«IHt- 
I.  S5.    I  1306,  ■■  am.  by     ta  v.  MoNeU,  A  HuD  Utt:  Matter  ot^udmiiu,  30 
iaad  from  lude  of  pn»..     Abb.  N.  C.  4S;  Moni  t.  Hubnnick.  SS  How.  Pr.  Si. 
cTiaHl Inm eodaol  twos.,  ■■■lli»lli«      t  ji|  I  >.  Aiwan,  l«0  An>.  Dir.  M». 

ITSN.  Y.  Supp.  9Xf:  Bonnett  t.  TowoHiid.  63  Hun  4S, 
irity.  C.  P.   A.,   f  H»;     17N.  Y.  Supp.  SW^EhBowiT.  ami,  II  Abb.  Pr.  lU. 
uv.Id.IIS73.ST4.Sei:         Ncir  naJtrtaklWE.— Mahon  v.  Noon,  M  N.  Y.  62S; 
Id:.  I  seS;  dapdrit  in  lieu     Derini  *,  Metcale.  ft  N.  Y.  fllS. 

HotKm  Ib  coort  at  «iiaiiali      Tiilii  v.  Murray.  lOV 
—iitikoB  V.  Am.  Surety     N.  Y.  Mfl. 
Ipp.  828.  revd.  on  otbtr 

ompliance  as  to  form;  amendmeqt. . 

in  an  action  or  specif  proceeding  is  sufficient  if  it  conforms  sub- 
BTefor  prescribed  l^  the  statute  or  rule  and  does  not  vary  there- 
he  rights  of  the  party  to  whian  or  for  whose  benefit  it  is  given, 
undertaking  is  defective,  the  court,  officer  or  body  that  would  be 
r  to  entertain  a  proceeding  in  consequeoce  thereof,  if  it  was  perfect, 
,  on  the  application  of  the  peisons  who  executed  it;  and  it  shall  tbere- 
□e  of  its  execution. 


,  (I  720.  730,  eonhiuad         ApvUnUtMu— Iiwin  r.  Judd,  M  Bun  502, 
IS  oriciDally  rtrviaed  from         In  tMunl. — (^ty  of  Mount  Venua  v.  Brett.  1113  N.  Y. 
i  73a  oricinally  reviesd     I7S.  287,  nv|.  115  Ani.  Div.  SS3,  100  N.  Y.  Supp.  1110: 
it.  Bdl  *.  Moran.  2S  App.  Div.  Ml,  50  N.  Y.  Supp.  BS3i 

to   bonda   and  under-     'Lrnaa  r,  Bruekar.  26  Miie.  EM.  BS  N.  Y.  Bupp.  707: 
Cfaric  *.  Hooper,  SV  Hon  US.  33  N.  Y.  Bapp.  447. 
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UBdorteklBS  am  »BMa.^D«niko  v.    DenUie.    61  aion,  17  N.  T.  318;  Dale  ▼.  Gilbert.  138  N.  Y.  625;  Mattw 

App.  Dhr.  493, 70  N.  Y.  8iipp.  639;  fUmia^  r.  Childi,  34  of  Fenn.  128  App.  Div.  10,  112  N.  Y.  Supp.  431;  Keok  ▼. 

HuaaSO.    Bee  aboeMOiatad  wider  U  1308,  133«^  1337,  QToei.6MiBe.m36N.  Y.Svmpw  llll:Boiictf  v.  ColHer. 

135L  13  Miao.  15.  33  N.  Y.  Supp.  966;  Levy  ▼.  Soherincer,  13 

Bb  taipaiw^  MttoBi^— OX^inor  v.  Wahh,  88  App.  N.  Y.  Supp.  56a 

Div.  179.  83  N.  Y.  Supp.  490.  Amnndment  of  tend  on  app— I.    Schegmerhom  v. 

CMMOrt  of  oUlKon.— Laocley  v.  Warner,  1  N.  Y.  Anderson.  1  N.  Y.  430;  Lansley  v.  Warner,  1  N.  Y.  606; 

606;  Shaw  ▼.  I^wreoee.  14  How.  94.  O'SalUvanv.  ConBoce.  33  Han  137;  Wttaon  v.  Allen,  8 

When  uneiidmoiil  pcrmlttod.— Croghan  v.  Uving-  How.  369. 

§  151.  Jttstificatton. 

Where  a  party  deabres  to  except  to  the  suifficiency  of  the  sureties.to  a  bond  or  undertaking 
in  an  acticm  or  special  proceeding,  he  may  serve  a  written  notice,  within  ten  days  after  the 
service  of  a  copy  of  the  bond  or  undertakingy  that  he  excepts  to  the  sufficiency  (A  the  sureties. 
Within  ten  days  thereafter,  the  sureties,  or  other  sureties  in  a  new  bond  or  undertaking  to  the 
same  efifect,  must  justify  before  the  court  in  which  the  action  or  pioeeeding  is  pendi^  or  a 
jud^s  thereof,  or  a  referee  appointed  by  the  some  or  a  county  judge.  At  least  five  days'  notice 
of  the  justification  must  be  given.  A  referee  may  be  appointed  upon  the  motion  of  either 
party  or  upon  the  court's  own  motion  to  take  the  justification  of  such  sureties  and  to  report 
the  evidence  upon  the  same  to  the  court  or  judge  with  his  opinion.  The  court  may  further 
direct  that  either  party  idiall  pay  the  expenses  of  such  reference.  If  the  court  or  judge  finds 
the  sureties  suffident,  he  must  indorse  his  allowance  of  them  upon  the  bond  or  undertaking  or 
a  copy  thereof,  and  a  notice  of  the  allowance  must  be  served  upon  the  attorney  for  the  excep- 
tant. The  effect  of  a  fidlure  so  to  justify  and  procure  an  allowance  is  the  same  as  if  the  bond 
or  undertaking  had  not  been  given.  The  court  shall  also  have  power,  in  case  it  shall  be  made 
to  appear  to  its  satisfaction,  upon  motion,  that  the  exception  was  taken  unnecessarily  or  for 
purposes  of  vexation  or  delay,  to  set  the  same  aside  and  approve  the  bond  or  undertaking, 
with  costs. 

Dttliotkni. — Code    dv.    proe..  |  1335,  as  am. 
L.  1882.  ch.  397.  h.  1891.  eh.  369.  applioable  to  undei^ 
takinc  on  appeal  to  the  court  of  i4;>i>ealB,  extended,  aa 
amended,  to  boikia  and  undertakantt  penetaHy  in  aetkme     Sui^.  496;  Seidman  v.  Finkleetein.  76  Miao.  549, 136  N.  Y. 
at  qpeeial   prooeedinoi.     Supenedee  firet   aenteooe   of     Supp.  648;  Hoffman  v.  Snutfa,  34  Hun  485;  Ginsbutg  v. 


general  rule  of  practice  5.    I  1335  oxiginally  xeviaed  from     Kunti,  60  Hun  504,  15  N.  Y.  Supp.  337. 

code  ofjaroo..  f  341.  Sorfloo  of  notteo  of  OKeopoon. — ^Uddy  v.   Long 


Apflicotfoii.— Matter  of  Sheldon;^  117  App.  Div.  357,     leUnd  Qty,  102  N.  Y.  726. 

'        MI 

,47 
r9  N.  Y.  Supp.  938.  Approfol  of  OBderteldiig. — Howley  v.  Kraemer.  35 

of  tittotte;  whOM  tohon.— Boee  v.     Miao.  444.  71  N.  Y.  Supp.  948;  Rabinowita  v.  lipohita, 
Miflc  1,  166  N.  Y.  Supp.  448.  65  Misc.  311.  121  N.  Y:Supp.  669. 


108  N.  Y.  Supp.  177;  Finkelatein  v.  Punie,  162  App.  Div.         Star  of  pioeoedlBgt.— Laux  v.  GUdenleeve,  28  App. 

119.  147  N.  Y.  Supp.  317;  Newman  v.  Abxama,   190     Div.  98,  47  N.  Y.  Supp.  770. 

App.  Div.  956,  179  N.  Y.  Supp.  938.  AppiOTol  Of  ondertokliig. — Howley  v.  Kraemer.  35 


Hutehinaon.  101  Misc.  1,  166  N.  Y.  Supp.  448. 

to  Joitinr.— Manning  V.  Gould,  90  N.  Y.  476; 


§  162.  Justification  of  several  sureties  in  smaller  sum. 

Where  the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the  undertaking,  is  five 
thousand  dollars  or  upwards,  the  court  or  judge,  in  its  or  his  discretion,  may  allow  the  sum  in 
which  a  surety  is  required  to  justify  to  be  made  up  by  the  justification  of  two  or  more  sureties 
each  in  a  smaller  sum.  But  in  that  case  a  surety  cannot  justify  in  a  sum  less  than  five  thou- 
sand dollars,  and  when  two  or  more  sureties  are  required  by  law  or  rule  to  justify  the  same 
penon  cannot  so  contribute  to  make  up  the  sum  for  more  than  one  of  them. 

P«liaUon.^-Ood(e  dv.  prae.,  1 813.  fitet  two  eentenoee. 

S  183.  Deposit  to  lurotect  surety. 

A  party  of  whom  a  bond  or  undertaking  is  required  may  agree  with  his  sureties  for  the  de- 
posit of  any  or  aU  moneys  f<»*  which  such  sureties  are  or  may  be  held  responsible,  with  a 
trust  company  aothoiiied  by  law  to  receive  deposits,  if  suck  deposit  is  otherwise  proper,  and 
for  the  safe-keeping  of  any  or  aU  other  d^[)08itable  assets  for  which  such  sureties  may  be  held 
responable,  witii  a  sale-deposit  company  authorised  by  law  to  do  business  as  such,  in  such  a 
maaner  as  to  prevent  the  withdrawal  of  sudi  moneys  and  assets  or  any  part  thereof,  except 
with  the  writt^  consent  of  such  sureties,  or  an  order  of  the  oourt  made  on  such  notice  to  them 
as  it  may  direct 


«iv.  pioo.,  I  813.  laH  eenteaoe.        CoMUautiaa  wita  ooSo  chr .  ptoc.,  |  MM.— Matter 

witlMMt  ehai^e  of  aubetenee.  of  Butta.  109  Miac.  348.  179  N.  Y.  Supp.  877. 

WUhfliowol  of  iopoiitfc    Matter  of  Cheatermaa.  75 
Afp.  Div.  573»  78  N.  Y^Siipp.  345. 

S  154.  Sacurilj  for  infant  or  iacompetent 

Where  in  the  eoune  oi  an  action  or  proceeding  security  shall  be  required  for  protecting  the 
*iitereete  of  an  infant,  lunatie,  idiot  or  habitual  drunkard  it  shall  be  in  the  form  of  a  bond  of 
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an  approved  surely  company,  or  the  bond  of  individuals  secured  by  an  approved  mortgage 
on  real  estate,  in  an  amount  double  that  of  the  property  involved,  including  the  interest  or 
income  during  the  minority  of  the  infant  or  during  the  incompetency  as  the  case  may  be,  and 
approved  as  to  form  and  sureties  by  the  court  in  which  the  action  or  proceeding  is  p^ding  or 
by  a  judge  thereof.  Upo&a  breach  of  the  condition  of  any  such  bond,  the  court  must  direct 
i  t  to  be  prosecuted  for  ^e  benefit  of  the  person  injured. 

Oerlfstloil. — See  general  rule  of  praotioe  51  as  io-bond  infants'  real  estate.    |  2353  oticioally  rsviaed  from  R.  8^ 

of  guardian  ad  litem  of  infant,  and  rules  54  and  57  as  to  pt.  3.  oh.  1.  tat.  2.  |  178;  L.  1854.  dk.  417,  |  3;  L.  1874, 

bonds  of  general  and  special  guardians.   The  last  sentence  ch.  446^t.  2,  f  S. 

is  code  «▼.  proc.,  |  2353,  now  applieable  to  bonds  men-  lAtMmtf  ttf  siwetfM.— Hunt  v.  Hunt,  68  N.  Y.  668; 

tioned  in  code  oiv.  proc.»  II  2351,  2352,  bonds  of  odm-  Long  v.  Long.  142  N.  Y.  545;  Matter  of  Lampnaa,  22 

mittees  of  lunatics  and  other  incompetents,  and  alao'  Hun  239;  Koch  v.  Le  Frois,  61  Hun  205,  15  N.  Y.  Supp. 

bonds  of  guanlians  of  inf^ts  in  pwweeniBgi  to  diqpoae  of  028;  Brown  v.  Balde,  3  Lane.  283. 

'.•>■•  ' 

§  155.  Security  for  the  people! 

Where  an  action  is  brought  by  the  people  for  the  benefit  of  a  person  having  an  interest  in 
the  question,  the  attorney-general^  as  a  condition  of  bringing  the  action,  shall  require  the 
relator  to  give  satisfactory  >security  to  indemnify  the  people  against  the  costs  and  expenses 
thereof. 

Derlf»tlon.— Code    dv.    proc,  |  1086,    as   am.    by  SnretT  CMBPAiiy*— Matter  of  Thuiber,  162  N.  Y.  244; 

L.  1918.  oh.  104,  second  sentence,  in  substance;  originally  Haines  ▼.  Hein,  67  App.  Div.  389,  73  N.  Y.  Supp.  293; 

revised  from  code  of  proc.,  |  434.  In  re  Keofdi,  22  Misc.  747.  50  N.  Y.  Supp.  908;  Biok  r. 

Wttmenot, — Cost  where  action  is  brought  by  people  on  Reese,  52  Hun  125, 5  N.  Y.  Sun>.  121. 

relation  of  private  person,  C.  P.  A.,  |  1495.  Undertekfoc  on  »ppmL— Travis  v.  Travis,  48  Hun 

Complauii.— *People  ex  rel.  Delehanty  v.  Molntyre,  343,  1  N.  Y.  Supp*  857. 
179  App.  Div.  528.  166  N.  Y.  Supp.  634. 

§  156.  Surety  company  bond  or  undertaking. 

The  execution  of  any  bond  or  undertaking,  in  an  action  or  special  proceeding,  by  a  fidelity 
or  surety  company  authorized  by  the  laws  of  this  state  to  transact  busineas,  shall  be  equiva- 
lent to  the  execution  of  said  bond  or  undertaking  by  two  sureties,  and  such  company,  if  ex- 
cepted to,  shall  justify  through  its  officers  or  attorney  in  the  manner  required  by  law  of 
fidelity  and  surety  companies.  Any  such  company  may  execute  any  such  bond  or  under- 
taking as  surety  by  the  hand  of  its  officers,  or  attorney,  duly  authorized  thereto  by  resolu- 
tion of  its  bofuxi  of  directors,  a  certified  copy  of  which  resolution,  under  the  seal  of  sud 
company,  shall  be  filed  with  each  bond  or  undertaking. 

Derlf»ttoB.— Code  dv.  proc.,  1 811,  as  am.  by  L.  1886,    of  first  sentence,  without  ehange  of  substaaee.     The 
oh.  416,  L.  1895,  ch.  510,  second  sentence  and  laki  clause     remainder  of  the  section  is  included  in  rules. 

§  157.  United  States  bonds  in  lieu  of  cash  bail. 

Wherever  this  act  or  the  rules  authorize  or  require  cash  bail  or  security,  unregistered  bonds 
of  the  United  States  may  bb  delivered  to  the  proper  officer  ot  person  in  lieu  of  cash  to  the 
amount  of  the  face  value  of  the  bonds. 

I>erif»tlOil;^New. 

§168.  Discbarge,  of  surety. 

1 .  The  surety  or  sureties  or  the  representatives  of  any  surety  or  stupes  upon  the  bond  here- 
tofore or  herecrfter  executed,  of  any  trustee,  committee,  guardian,  assign^/  receiver,  executor, 
administrator  or  other  fiduciary,  shall  be  entitled  as  a  matter  of  right  to  be,  and  shall  be, 
discharged  from  liability  as  hereinafter  provided,  and  to  that  end,  on  notice  to  the  principal 
named  in  such  bond,  may  apply  to  the  court  that  accepted  sUch  bond  ot  to  the  court  of  which 
the  judg^  that,  accepted  ^uch  bond  was  a  member  or  to  any  judge  thereof,  praying  to  be 
relieved  from  liability  as  such  surety  or  sureties  for  the  act  or  omission  of  such  principal 
occurring  after,  the  date  of  the  order  relieving  such  surety  or  Bureties  hereinafter  provided 
for  and  tb^t  9Uoh  principal  be  required  to  account  and  give  new  sureties. 

2.  ^uch  notice  of  such  application  may  be  served  on  said  principal  personally  within  or 
without  th&  J9tate,  npt  less  than  five  days  prior  to  the  date  on  which  such  application  is  to 
be  made,  unless  it  satisfactorily  appears  to  the  court,  or  a  judge  thereof,  that  personal 
notice  cannot  be  given  with  due  diligence  within  the  state,  in  which  case  notice  may  be 
given  in  such  manui^r  a3  th^  court  or  a  judge  thereof  directs.  Pending  the  hearing  of  0|lch 
application  the  court  or  judge  nis^  restrain  such  principal  from  acting  except  to  preserve 
the  trust  estate  imtil  further  order. 

3.  Upon  the  hearing  of  such  application,  if  the  principal  does  not  file  a  new  bond  in  the 
usual  form  to  the  satisfaction  of  the  court  of  judge,  the  court  or  judge  must  make  an'  order 
requiring  the  prine^^al'to  ^e  a  new  bond  within  such  reaisonable  time  not- exee^dl^  five 
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days  as  the  court  or  judge  in  such  order  fixes.  If  such  new  bond  shall  be  filed  upon  such 
hearing  or  within  t^e  time  fixed  by  said  order,  the  court  or  judge  must  thereupon  make  a 
decree  or  order  requiring  the  principal  to  account  for  all  his  acts  and  proceedings  to  and 
including  the  date  of  such  order  and  to  file  such  account  within  a  time  fixed,  not  exceeding 
twenty  days,  and  releasing  the  surety  or  sureties  making  such  application  from  liability 
upon  the  bond  for  any  act  6r  default  of  the  piincipial,  subsequent  to  the  date  of  such  decree 
or  order.  If  the  principal  fail  so  to  file  such  new  bond  witiiin  the  time  specified,  a  decree 
or  orderlmust  be  made  revoking  the  appointment  of  mich  principal  or  removing  him  and 
requiring  tarn  to  so  account  and  file  such  account  within  twenty  days. 

4.  If  the  principal  fail  to  file  his  account  as  in  this  section  provided,  such  surety  or  sure- 
ties, or  representatives  thereof,  may  make  i£nd  file  such  account  with  like  force  and  effect 
as  though  made  and  filed  by  such  principal,  and  upon  the  settlement  thereof  credit  shall 
be  given  for  all  commissions,  costs,  disbursements^  and  allowances  to  which  the  principal 
would  be  entitled  were  he  accoimting,  and  allowance  shall  be  made  to  such  siuety  or  sureties 
or  representative  for  the  expense  incurred  in  so  filing  such  account  and  procuring  the  settie- 
m'ent  thereof. 

5.  After  the^filing  of  an  accoimt*as  required  or  pennitt^ii;!  this  section,  the  court  or 
judge,  upon  the  petition  of  the  principal  or  surety  or  suretiemr  the  representatives  of  any 
such  surety  or  sureties,  must  issue  an  order  requiring  al!  persoiis  interested  in  the  estate 
or  trust  funds  to  attend  a  settlement  of  such  account  at  a  time  and  place  therein  specified, 
and  upon  the  trust  fund  or  estate  being  found  or  made  good  and  paid  over  or  properly 
secured,  the  surety  or  sureties  shall  be  discharged  from  any  and  all  further  liability,  and  the 
court  or  judge  shall  settie,  detennine  and  enforce  the  rights  and  liabilities  of  all  parties  to 
the  proceedings  in  like  manner  and  to  the  same  extent  as  in  actions  for  an  accounting  in 
the  supreme  court.  Upon  demand  made  in  writing  by  the  principal,  such  surety  or  sureties, 
or  representatives  thereof,  shall  return  any  compensation  that  has  been  paid  for  the  un- 
expired portion  of  such  suretyship. 

DerlfBttoii.-~Cod6  dv.  proc.,  §  812,  aa  am.  by  L.  1892.  60  Miae.  147.  98  N.  Y.  Supp.  217;  Matter  of  Butts,  109 

eh.  568.  L.  1896,  oh.  511.  L.  1S99.  oh.  728,  L.  1901.  ch.  524,  Miao.  348,  179  N.  Y.  Supp.  877;  National  Surety  Co.  v. 

except  fiist  four  aenteoeoi.    The  firat  part  of  the  aection  is  Stallo,  166  N.  Y.  Supp.  987. 

iaduded  in  rulea.    1 812  new  in  oode  cdv.  proc.    See  R.  S.,  Amendment  of  ll#l«-— Matter  of  American  Surety 

pi.  8.  eh.  1,  tit.  2,  j  148.  Co..  61  Miac  542, 1 15  N.  Y.  Supp.  860. 

Amplication.— Manninc  v.   Gould.   90  N.   Y.   476;  Dtoeretlonory  power  of  oovrt. — ^Matter  of  Thuzber, 

Matter  of  Thurber,  162  N.  Y.  244;  Siebert  v.  MUbank,  9  162  N.  Y.  244. 

App.  Div.  666, 88  N.  Y.  Supp.  993;  Lawyera'  Surety  Co.  ▼.  LUblUtf  of  aiiretf  for.  premlanu  for  aileiplred 

Ayrault,  166  App.  Div.  264,  160  N.  Y.  Supp.  800;  N»-  term.— National  Surety  Co.  v.  Stallo,  171  App.  Div.  206, 

taonal  Surety  Co.  v.  Stallo,  171  App.  Div.  206.  156  N.  Y.  156  N.  Y.  Supp.  988. 

Supp.  988;  Matter  of  U.  8.  Fidelity  &  Guaranty  Co.,  '• 

§  159.  Action  on  bond  or  undertaking  to  people  or  public  officer. 

Where  a  bond  or  undeHAkihg  has  been  given  as  prescrived  by  law,  in  tlie  course  of  an 
action  or  a  special  proceeding,  to  the  people  or  to  a  public  officer,  for  the  benefit  of  a  party 
or  other  person  interested^  and  provision  is  not  specially  made  by  law  for  the  prosecution 
thereof,  the  paity  or  other  person  so  interested  may  niaintain  an  action  in  his  own  name 
for  a  breach  of  the  condition  of  the  bond  or  of  the  terms  of  the  undertaking,  upon  pro- 
curing an  order  granting  him  leave  so  to  do.  Notice  of  the  application  therefor  must  be 
given,  as  directed  by  the  court  or  judge,  to  the  persons  interested  in  the  disposition  of  the 
proceeds. 

DeriTstlon.— Code  ctv.  proc,  1 814,  as  am.  by  L.  1895.  O'Beime  v.  Cary.  34  App.  Dit.  328,  64  N.  Y.  Supp.  387, 

dk.  946;  aecood  aentence  omitted  oa  unoeocanty.  affd.,  166  N.  Y.  661;  Markoe  v.  Am.  Surety  Co.,  44  App. 

■zeentor't  or  trqstee'q  bond.— Haight  v.  BrUbin.  Div.  285.  60  N.  Y.  Supp.  674,  affd.,  167  N.  Y.  602;  People 

100  N.  Y.  219.  V.  McKemui,  62  App.  Div.  827.  70  N.  Y.  Supp.  1057; 

Goardton's  bond.— Perkina  v.  Stimmell,  114  N.  Y.  Petit  v.  Allen,  64  App.  Div.  579.  72  N.  Y.  Supp.  287; 

358.  Fiaher  v.  Boecher.  6  Misc.  592.  26  N.  Y.  Supp.  1144; 

■onds  of  aMlKneos  for  benefit  of  ereditort.— Peter-  Bennett  v.  Muliy,  6  Miac.  304.  26  N.  Y.  Supp.  790:  Bar- 

aen  v.  National  Surety  Co.,  107  Miac.  606,  177  N.  Y.  ton  v.  Donnelly,  6  Miac.  473.  27  N.  Y.  Supp.  626;  Carter 

Supp.  742.  v.  Hodge.  6  Miac.  676.  27  N.  Y.  Supp.  219p,  revd..  160 

Order  of  orrett.— Krauae  v.  Euthisrford,  46  App.  Diy.  N.  Y.  M2;  Risk  v.  Uffelanan,  7  Miac.  183,  27  N.  Y.  Supp. 

132,  60  N.  Y.  Supp.  1047.  392;  Quarch  v.  Meta,  16  Miac.  622,  87  N.  Y,  Supp.  218; 

lfeelMinle*s  llen.-~Pierce.  Butler  ft  Pierce  Mfg.  Co.  v.  Standring  v.  Moore,  16  Miac.  106.  38  N.  Y.  Supp.  818; 

Wilaon.  118  APp.  Div.  662.  103  N.  Y.  Supp.  678;..  VitelU  De  Camp  v.  Bullafd,  22  Miao.  441,  60  N.  Y.  8imp..^07, 

V.  May.  120  App.  Div.  448,  104  N.  Y.  Supp.  1082;  Ringle  a£fd.,  33  App.  Div.  627.  63  N.  Y.  Supp.  1102,  affd^  169 

V.  Wallia  Iron  Worka,  16  Miac.  167.  38  N.  Y.  Supp.  875;  N.  Y.  460;  Matter  of  Keogh,  22  Miac.  747,  ^?r^o^'  ^*"EP- 

D'Andre  v.  ZimmermanJl7  Miac  367, 39  N.  Y.  Supp.  1088;  998;  Spang  v.  Patteraon,  ??  Miac.  636,  52  N.Y.  Supp.  678; 

RdUy  v.  Poeraehke.  19  Miac.  612.  44  N.  Y.  Supp.  422;  Eiaenbud  v.  GcUert,  26  Miac.  367.  65  N.  Y.  Supp.  952; 

Sehuha  v.  Telchman  Engineering  ft  Conat.  Co.,  79  Miac.  Silveretein  v.  Ruggiero.  26  Miac.  872,  67  N.  Y.  Supp.  1147. 

357,  140  N.  Y.  Supp.  429;  In  re  John  P.  Kane  Co.,  66  a£fd.,  28  Misc.  139,  58  N.  Y.  Supp.  1069:  Niea  v.  Fancher, 

N.  Y-  Supp.  684.  88  Miac.  630,  161  N.Y.  Supp.  156;  Foo  Ix)ng  v.  Am. 

UsMttty  in  cenersl.— Hemmingvay  v.  Poucher.  98  Surety  Co..  76  Hun  264.  27  N.  Y.  Supp.  743,  ^d..  146 

N.  Y-  281;  CulUford  v.  Walaer,  168  N.  Y.  66;  Allaire  N.  Y.  251;  N.  Y.  City  Suburbwa  Water  Co.  v.  Biwell,  78 

V.  Kalfen.  20  App.  Div.  646, 47  N.  Y.  Supp.  969;  Hamilton  Hun  176.  28  N.  Y.  Supp.  938;  Eder  v.  Gilderelee,  86  Hun 

r.  Qoiman.  24  App.  Div.  85.  48  N.  Y.  Supp.  1002;  Hen-  411.  32  N.  Y.  Supp.  1066,  ajdy  156  N.  Y.  672;  Sterne  v. 

Bkm  V.  Kepp,  SClApp.  Div.  288,  61  N.  Y.  Supp.  960;  Talbot.  89  Hun  368.  35  N.  Y,  Supp.  412. 


§§  160-162  CIVIL  PRACTICE  ACT  art.  17 


§  160.  Actioxi  upoa  a  penal  bond. 

A  bond  in  a  peoai  sum,  eooecuted  within  or  without  the  state  and  containing  a  eomiition 
to  the  effect  that  it  is  to  be  rold  upon  perfonnanee  of  any  act,  has  the  same  effect,  for  the 
purpose  of  maintainifig  an  action  or  special  proceeding  or  two  or  more  soeoessive  actions 
or  special  pioceedingB  thereupon,  as  if  it  coataaned  a  covenant  to  pay  the  sum  or  to  per- 
fonn  the  act  specified  in  the  condition  thereof.  But  the  damages  to  be  recovered  for  a 
breach  or  successiye  breaches  of  the  condition,  cannot  exceed,  in  the  aggregate,  the  penal 
sum,  except  where  the  condition  is  for  the  payment  of  money;  in  which  case,  th^  cannot 
exceed  the  penal  sum,  with  interest  thereupon  from  the  time  when  the  defendant  made 
default  in  the  performance  c^  the  condition. 

]»ttftf»ttBn.>-Code  dr.  prac.  |  1916.  without  ehaii«e;  Mue.  ISS.  171  N.  Y.  8«ipp.  474;  TiIlotM»  ▼.  Martin,  40 

oricinaUy  reviaed  from  R.  9.,  pt.  3,  ch.  6,  tit.  2,  H  12,  13,  Hun  316;  Matter  of  Stoofcbridce,  10  Daly  33. 

udtit.  6.  II  6-16.  Batcwrt.    Oteinbook  ▼.  Ehrans,  122  N.  Y.  551;  Cuueo 

BtflfClieM. — Aetioas  by  priyate  ponons  on  official  v.  Amitiinan  Bonding  Co.,  226  N.  Y.  171;  PoUienuia  Print, 

bonds,  public  officers  law.  A20-2&;  prooecution  of  bonds  Co.  v.  Hallenbeck,  4o  App.  Dir.  563, 61  N.  Y.  Supp.  1056; 

in  surrogates*  courts.  Burr.  tX  A.,  H  113>115:  aotum  on  Sadis  r.  Amerioan  Sursty  Co.,  72  App.  Dir.  60,  76  N.  Y. 

bond  to  the  people  or  a  public  officer  for  the  benefit  of  a  6upp.  335.  affd.,  177  N.  Y.  551. 

suitor,  C.  P.  A.,  1 150.  IfWOfgiy,— Beets  r.  Shannon,  73  K.  Y.  292. 

AppUcatton. — Fosmiie  v.  National  Surety  Co.,  IM 

§  161.  Limttation  as  to  ^tion  upon  undertaking  on  appeal. 

An  action  shall  not  be  maintained  upon  an  undertaking  given  upon  an  appeal,  taken 
as  prescribed  for  appeals  to  the  supreme  court  from  inferior  courts,  to  the  appellate  divi- 
sion of  the  supreme  court  and  from  determinations  in  special  proceedings  until  ten  days 
have  expired,  since  the  service  upon  the  attorney  for  the  appellant  and  upon  the  sureties 
on  such  undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or  order  affirming  the 
judgment  or  order  appealed  from  or  dismissing  the  appeal.  Such  service  may  be  made 
by  nr\^ling  such  notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties  at  the 
last  known  post-office  address  of  such  surety  or  sureties.  Where  an  appeal  to  the  court 
of  appeals  from  that  judgment  or  order  is  perfected,  and  security  is  given  thereupon  to 
stay  the  execution  of  the  judgment  or  order  appealed  from,  an  action  shall  not  be  main- 
tained upon  the  undertaking  given  upon  the  preceding  appeal  until  after  the  final  deter- 
mination of  the  appeal  to  the  court  of  appeals. 

Dcffffstton.— OmIc  ctv.    pioc.,  |  1309.    as    am.  bv  355;  Millican  v.  Cottle,  92  Hun  323,  36  N.  Y.  Supp.  904, 

L.  1894.  ch.  106.    New  matter  Coven  references  omitted,  affd.,  154  N.  Y.  751. 

1 1309  originally  revised  from  code  of  proc..  |  348,  in  part.  OMBptaliift.— First  Bank  of  Notasulga  v.  Casualty  Co., 

AppllMltloiU— Barber  v.  Rutherford,  12  Misc.  33.  33  176  App.  Div.  109,  162  N.  Y.  Supp.  349;  North  Side 

N.  Y.  Supp.  89;  Oalinger  v.  Encelhardt.  26  Misc.  49,  55  Hoistinc  Co.  v.  Southern  Surety  Co.,  94  Misc.  167,  157 

N.  Y.  Supp.  334;  Staples  v.  Qokey.  34  Hun  289;  Sterne  v.  N.  Y.  Supp.  903;  Monaroh  MXmnc  Co.  v.  Laugjilin.  146 

Talbot,  S9  Hun  368,  35  N.  Y.  Supp.  412;  HUdreth  v.  N.  Y.  Supp.  1068. 

Lerehe,  10  N.  Y.  Supp.  238,  23  Abb.  N.  C.  428;  WeU  v.  LIftMUiy  of  sontlM.— Wood  v.  Fisk,  73  N.  Y.  245; 

Kempf,  12  Civ.  Proc.  R^.  379;  Johnstone  v.  Connor,  18  Seymour  v.  Smith,  114  N.  Y.  481;  Concordia  Sav.  ft  A. 

Civ.  Proc.  Rep.  19.  Asm.  v.  Bead.  124  N.  Y.  189;  Cheater  v.  Brodeiiok,  131 

Time  of  eommeiiieciiieBl  off  octlon.— Clason  v.  N.  Y.  549.  43  St'.  Rod.  933;  Poo  Long  v.  American  Surety 

Kehoe,  87  Hun  368,  84  N.  Y.  Supp.  431.  Co.,  146  N.  Y.  251 ;  VaU  v.  Reynolds.  51  Hun  46&  4  N.  Y. 

Senrlce  off  notice  off  entry.— Porter  v.  Kingsbury,  71  Supp.  322;  Clason  v.  Kehoe,  87  Hun  368,  34  N.  V.  Supp. 


N.  Y.  588;  Rae  v.  Beach,  76  N.  Y._164;  Evmm  v.  Backer,     431;  WaUerstein  v.  Amsrioan  Surety  Co.,  15  N.  Y.  Supp. 

>raT. 
kpp.  iJiv.225, 52N.Y.8upp.     "'  "*         ~     .^-- 

431;  HiU  v.  Warner.  39  App.  Dtv.  424,.  57  N.  Y.  Supp. 


101  N.  Y.  289;  Reining  v.  City  of  Buffalo,  102  N.  Y.  308.     954;  McElxov  v.  Mumford,  16  N.  Y.  Supp.  691;  Seaooi 
312;  Loweree  v.  Tallman,  30  App.  Div.  225,  52  N.  Y.  Supp.     Morgan,  3  Keyes,  636.  36  How.  Pr.  487. 


§  162.  Security  by  people,  municipal  corporation  or  public  officer. 

£ach  provision  of  statute  or  rule  requinng  a  party  to  give  security  for  the  purpose  of 
procuring  an  order  of  arrest,  an  injunction  order,  or  a  warrant  of  attachment,  or  as  a  con- 
dition of  obtaining  any  other  relief,  or  taking  any  proceeding;  or  allowing  the  court  or  a 
judge  to  require  such  security  to  be  given,  is  to  be  construed  as  excluding  an  action  brought 
by  the  people  of  the  state,  or  by  a  domestic  municipal  corporation;  or  by  a  public  officer, 
in  behalf  of  the  people  or  of  such  a  corporation;  except  where  the  security  to  be  gtven.  in 
such  an  action  is  specially  r^^ulated  by  the  provision  in  question. 

P<ftf>yo«.    C?ods  dv.  pffoe.,  |  1990^    aa   am.    by     taken  by  the  people,  G.  P.  A.,  |  570;  nor  by  a  municipal 
L.  1894,  ch.  90,  Sxst  part,  without  ebanfe  of  subttanoe.     corporation,  id.,  J  571. 

Last  part  of  section  is  eoTsrsd  under  provisional  remedies,        Uk  general.— City  of  Yonkers  v.  Federal  Sugar  Kefin- 
1 880.  post  1 1990  oiiginakly  revised  hom  L.  1S75,  oh.  449.     ing  Co.,  231  N.  Y.  206;  People  v.  Remington.  46  Hnn  347. 

KefweMieii     flswirity  on  •vpetl  not  lequired  when 

U 


•rt.  18 


SERVICE  OF  PAPERS 


f§  163-166 


ARTICLE  18 
Service  ^  papers 

See.  163^  Service  upon  attorney. 
164.  Senrioe  tnioui^  post-offioe. 

166.  Aee«M  to  priaoner  for  DurpoM  of  lendns  personally. 
166.  Delivery  to  priaoner  of  paper  aerved  on  omoer. 

§  163.  Service  tqK>n  attorney. 

Where  a  party  has  appeared,  a  notice  or  other  paper  required  to  be  served  in  an  action 
must  be  served  upon  his  attorney.  If  a  defendant  has  not  appeared,  service  of  a  notice 
or  other  paper  in  the  ordinary  proceedings  in  an  action  need  not  be  made  upon  him,  un- 
less he  is  actually  confined  in  jail  for  want  of  bail.  This  section  does  not  apply  to  the  serv- 
ice of  a  summons  or  other  process;  or  of  a  paper  to  bring  a  party  into  contempt;  or  to  a 
case  where  the  mode  of  service  is  specially  prescribed  by  law. 

DwlTrntton. — First  two  sentences  are  code  civ.  proc.,  406,  63  N.  Y.  Supp.  381;  Rossner  v.  New  Yoik  Museum 

I  799;  originally  revised  from  code  of  proe.,  U  414,  417.  Assn.,  20  Hun  182. 

Lest  sentence  is  code  civ.  proc.,  I  802,  as  am.  by  L.  1909,  Contempt  proeeedinct.— Ooldie  v.  Qoldie,  77  App. 

ch.  66;  originally  revised  from  code  of  proc..  1 406,  in  part,  Div.  12,  16.  79  N.  Y.  Supp.  268;  Johnson  v.  Aokerman, 


upp.  457,  affd.. 


CD.  oo;  ongmauy  revisea  trom  code  ot  proc..  |  4Ub,  m  part,  i^v.  i^,  lo.  7V  m.  x.  supp.  zoo;  Jonnson  v.  ACKerman, 

and  i  418.  192  App.  Div.  890, 181  N.  Y.  Supp.  772;  Grant  v.  Greene, 

BiMt  or  mppooninco.^Rice  v.  Ehele.  56  N.  Y.  518;  121  App.  Div.  756.  106  N.  Y.  dupp.  532;  People  ex  rel. 

Matter  of  White,  62  App.  Div.  225.  6f  "*   "^  "^  -      "-  ™ **'      — -•      '—  —  «- «*  -'  '^         -- 

Stephens  v.  Hall,  10  N.  Y.  Supp.  753. 

kntnUhA  comploiBi.— Weu  v.  Mi 

Mottoe  or  MlpMl. — ^McLear  v.  Balmat,  194  App.  Div.  106  N.  Y.  Supp.  532;  M 

827.  188  N.  YT  Supp.  ISa  N.  Y.  Supp.  943;  People 

lMMOf«ry.-~Union  Trust  Co.  v.  Driggs.  49  App.  Div.  452, 30  N.  Y.  Supp.  467; 


Habeos  eorpiM.-^-Grant  v.  Greene,  121  App.  Div.  756, 

Matter  of  Serafford,  59  Hun  820.  12 
le  ex  rel.  Piatt  v.  Rice,  80  Hun  437, 
~  affd.  144  N.  Y.  249. 


§  164.  Semce  through  post-office. 

Where  it  is  prescribed  by  statute  or  in  the  general  rules  of  practice  that  a  notice  must  be 
given  or  a  paper  must  be  served,  within  a  specified  time  before  an  act  is  to  be  done;  or  that 
the  adverse  party  has  a  specified  time  after  notice  or  service  within  which  to  do  an  act; 
if  service  is  made  through  the  post-office,  pursuant  to  statute  or  rule,  three  days  shall  be 
added  to  the  tune  specified,  except  that  service  of  notice  of  trial  may  be  made  through  the 
poet-office  not  less  than  sixteen  days  before  the  day  of  trial,  including  day  of  service.  De« 
posit  in  a  branch  post-office  is  equivalent  to  deposit  in  a  general  post-office. 

DarifBtfott.— The  firet  sentence  is  code  civ.  proc.,  Co.,  68  App.  Div.  281,  74  N.  Y.  Supp.  54;  Leaser  v.  Wil- 

i  796,  without  ohanie  of  subetance.    The  last  sentence  is  Bams,  52  Hun  610,  5  N.  Y.  Supp.  97. 

code  dv.  proc.,  1 801,  in  substance,  now  i4>plicable  only  to  Notteo  off  motloil. — ^Borsuk  v.  Blauner.  93  App.  Div. 

New  Yoric  City,  extended  generally*    |  798,  as  am.  by  306.  87  N.  Y.  Supp.  851;  Van  Arsdale  v.  King,  87  Hun 

Lb  1909.  eh.  423,  L.  1910.  ch.  577;  originally  revised  from  617,  33  N.  Y.  Supp.  858,  revd.  on  other  grounds.  152 


App.   Div. 


code  of  proc.,  |  412. 

Bcieroiice.— Rules  of  dvil jpraotioe,  20. 

AppUcstfOtt. — ^Miller  v.  Longshore,   147  App. 
214.  131  N.  Y.  Supp.  1041;  Rethy  v.  Orssag.  102  Misc. 
640^109  N.  Y.  Supp.  235. 

TIflM   to  MTVo  Miiendod   ploodlng. — Sohlegel   v. 


Ohureh  of  HptyJTrinity,  194_N.  Y.  391,_affK.  127  App.  Div. 

uffi"  ' 

I. 

huups, 
243. 14  N.  Y.  Supp.~582;  Waid  v.  Oilfies,  11  nTy.  Supp. 


929.  Ill  N.  Y.  Supp.  1143:  Bucklin  v.  B 
~  557,6  ~ 

Supp. 
103  N.  Y.  oupp.  77;  Armstronf  y. 


ipp.  1149:  jfucKun  V.  isunalo,  A.  &  A.  R. 
Co..  41  Misc.  557,  85  N.  Y.  Supp.  114,  affd.,  93  App.  Div. 
607,  87  N.  Y.  Supp.  1129;  Sedcel  v.  Tangmann,  53  Misc. 

~  ^^hilUps.  60  Hun 


707. 


N.  Y.  69. 

If ottce  off  trfaa.-^ermania  Life  Ins.  Co.  v.  Powell,  29 
Misc.  424,  61  N.  Y.  Supp.  942;  Walker  v.  ChUson.  20 
N.  Y.  Supp.  527. 

SolMng  Mido  order  takon  by  mliteko. — ^Atkinson  v. 
Abraham,  78  App.  Div.  498,  79  N.  Y.  Supp.  680. 

PatMng  COM  OTor  term.— Ban  v.  Madden,  134  App. 
Div.  750,  119  N.  Y.  Supp.  477. 

Notieo  off  nJectloB  off  clBlm  ag^nst  Mtato.«-Per»- 
backer  V.  Murphy,  154  App.  Div.  854, 140  N.  Y.  Supp. 
537. 

Brmacli  poatHMBIee. — ^Kom  v.  Lipman,  201  N.  Y.  404, 
407.  affg.  141  App.  Div.  927,  126  N.  Y.  Supp.  1134. 


§  166.  Access  to  prisoner  for  purpose  of  serving  personally. 

Subject  to  reasonable  regulations,  which  the  sherifif  may  establish  for  that  purpose,  a 
sheriff,  jailor  or  other  officer  who  has  the  custody  of  a  prisoner  must  permit  such  access 
to  him  as  is  necessary,  for  the  personal  service  of  a  paper  in  an  action  or  special  proceed- 
ing to  which  the  prisoner  is  a  party  and  which  must  be  personally  served. 

dv.  proe.,  |  182.    Former  section        Sorrlco  off  proc—. — ^Werokman  v.  Wenkman,  4  Civ. 

Proc.  146. 


— ^Binder  v.  Metropolitan  St.  Ry. 


appBed  only  to  civil  imsoners,  by  code  dv.  proc.,  |  3347. 
subd.  1.  New  seetion  oovers  all  pzisoners.  See  Werekman 
T.  Werekman,  4  Civ.  Proe.  146. 


§  166.  Delivery  to  prisoner  of  papers  served  on  officer. 

A  sheriff  or  jailor  upon  whom  a  paper,  in  an  action  or  special  proceeding,  directed  to  a 
orisoner  in  his  custody,  is  lawfully  served,  or  to  whom  such  a  paper  is  delivered  for  a  prisoner, 


§  166  CIVIL  PRACTICE  ACT  art.  IS 

must  deliver  the  same  to  the  prisoner  within  two  days  thereafter,  with  a  note  thereon 
of  the  time  of  the  service  thereof  upon  or  the  receipt  thereof  by  bJm.  For  a  neglect  or 
violation  of  this  section,  the  sheriff  or  jailor  guilty  thereof  is  liable  to  the  prisoner  for 
all  damages  occasioned  thereby. 

DcrlTfttlon. — Code  dv.  proc.,  (  131.     See  oote  to  **Pluer.**— Matter  of  Johnson,  21  Abb.  N.  C.  172. 

preceding  section.    |  131  originally  revised  from  R.  8..  Elgit  to  dafeod. — ^Avery  v.  Everett.  110  N.  Y.  817» 

pt.  3.  oh.  7,  tit.  6,  I  32,  amended  by  eubctituting  "two  *'  333. 
days  for  "  five  "  days. 


art.  19 


STAY 


!§  167-169 


ARTICLE  19 


Stay 

See.  167.  Stay  generally. 

168.  Stay  upon  i4>p]icataon  for  removal  of  aetaon  from  eounty  to  soprame  court. 
160.  When  etay  of  prooeedinsi  not  to  exceed  twenty  days. 

§167.  Stay  generally. 

Except  as  otherwise  proTided  the  oourt  in  which  an  action  or  proceeding  is  pending,  or 
a  judge  of  sudi  court,  in  a  proper  case  may  grant  a  stay  of  proceedingB  upon  such  tenns 
as  to  notice,  security  or  otherwise,  as  may  be  just. 

IHKtnMom^—Qet  code  etr.  proe.,  I  800.  lait  daiiee.  |  805  originaUy  reviaed  fiom  R,  8.,  pt.  8,  ch.  1,  tit.  3* 
.H23.35. 

§  188.  Stay  tipon  application  for  removal  of  action  from  county  to  supreme 
court 

An  order  to  stay  proceedings  for  the  purpose  of  alf ordii^  an  opportunity  to  make  applica- 
tion for  removal  of  an  action  from  the  county  court  to  the  supreme  court  may  be  made  by 
the  county  judge,  or  by  a  judge  authorized  to  make  such  an  order  in  the  supreme  court, 
and  with  like  effect  and  under  like  circumstances. 

Itarifatton. — Code  dy.  proo.,  %  345,  without  change  of  autkitanoe.  |  345  new  in  code  dv.  proo.  See  L.  1878, 
di.  230.  II  5.  0. 

§  189.  When  stay  of  proceedings  not  to  exceed  twenty  days. 

An  order  to  stay  proceedings  in  an  action  for  a  longer  time  than  twenty  days  shall  not 
be  made  by  a  judge  out  of  court,  except  to  stay  proceedings  under  an  order  or  judgment 
appealed  from,  or  where  it  is  made  upon  notice  of  the  application  to  the  adverse  party, 
OF  in  cases  where  special  provision  is  otherwise  made  by  law. 

•cffffmtfmi.— Code  dy.  proo.,  I  775*  aa  am.  by  L.  1877,  App.  Div.  611,  57  N.  Y.  Supp.  624,  affd..  165  N.  Y.  604; 
eh.  416.  without  chance;  originaUy  revioed  from  code  of  Matter  of  Reddiah,  47  App.  Uiv.  187, 62  N.  Y.  Supp.  261; 
pioc..  I  401,  subd.  6.  Rutherford  v.  Myen,  50  App.  DU.  208.  63  N.  Y.  Supp. 

Bcrcrenees.— Appeal  as  stay,  C.  P.  A.,  ||  573. 574, 501.  030;  Kager  ▼.  Brenneman,  52  App.  Div.  446.  65  N.  Y. 
Coun^  judfe  may  grant  order,  Id.,  1 130.  Effect  of  stay  Supp.  120,  affd.,  165  N.  Y.  674;  Neai  v.  Sheriff,  52  App. 
en  ctatute  of  fimitataona.  Id.,  1 24.  Aa  to  time  when  ezeou-  Div.  465.  65  N.  Y.  Supp.  J^;J5wift  y.  Flnnican.  68_App. 
tkm  mivy  iamie,  Id..  1 657.  Stay  by  injunction.  Id.,  ||  884- 
893w 

AppttnttoB.— Ramaey  ▼.  Erie  Ry.  Co.,  45  N.  Y.  637; 
Shearman  v.  Tape,  106  N.  Y.  664;  Carter  ▼.  Hodge,  150 
N.  Y.  532:  FradUin  Bank  Note  Co.  v.  Maokey,  158  N.  Y. 
683;  Condon  ▼.  Church  of  St.  Auguatine,  14  Miac.  181, 
35  N.  Y.  Supp.  382;  Grii&n  ▼.  Round  Lake  Caoip  Meeting 
Aam..  26  Hun  314;  People  v.  Cooper.  30  Hun  486;  Wood  t. 
KiotU  43  Hun  320;  Vetteriein  v.  Bamea,  43  Hun  437. 

General  mlM* — ^People  v.  Buchanan,  146  N.  Y.  264; 
ConnoUy  y.  Manhattan  R.  Co..  7  App.  Div.  610,  40 
N.  Y.  Supp.  1007;  Jeffrey  v.  Hunter,  8  App.  Div.  315.  40 
N.  Y.  Supp.  082;  Dwyer  v.  Rorke,  8  App.  Div.  617,  40 
N.  Y.  Supp.  034;  Allentown  Foundry  &  Maohinety  Worica 
T.  Loreta.  16  App.  Div.  72, 44  N.  Y.  Supp.  680;  Weekee  v. 
MeCormiek.  16  App.  Div.  432,  45  N.  Y.  Supp.  30;  Clarke 
v.  Vtlaa  Nat.  Bank,  22  App.  Div.  605,  48  N.  Y.  Supp.  102; 
Bmdfofd  y.  Downa,  24  App.  Div.  07,  48  N.  Y.  Supp.  1051; 
Tan  Orden  v.  Van  Orden,  27  App.  Div.  136,  50  N.  Y. 
Supp.  184;  Baker  v.  Baker,  80  App.  Div.  620,  57  N.  Y. 
Sopp.  281;  Emigrant  Miadon  v.  Brcx^yn  R.  Co.,  40 


rd.  Young  v.  Stout.  10  Miac.  247,  31  N.  Y.  Supp.  421, 
affd.,  144  N.  Y.  600;  Kenney  v.  Sumner,  12  Misc.  86,  33 
N.  Y.  Supp.  05;  Taber  y.  New  Yoric  El.  R.  Co..  12  Miac 
460.  34  N.  Y.  Supp.  20,  affd.,  148  N.  Y.  743:  CampbeU  & 
Thayer  Co.  v.  fYoet,  24  Miac.  87,  52  N.  Y.  Supp.  487 
Stewart  v.  Butler,  27  Miac.  708,  50  N.  Y.  Supp.  573 
Faulkner  v.  Cody,  28  Mieo.  66,  50  N.  Y.  Supp.  807 
Lowenstein  v.  Schiffer,  20  Misc.  477, 61  N.  Y.  Supp.  1011. 
Caldwdl  V.  Mut.  Rea.  Fund  Life  Aasn.,  30  Miac.  510,  63 
N.  Y.  Supp.  841;  Wolfera  v.  Duflield,  72  Hun  637,  26 
N.  Y.  Supp.  1122;  Sheldon  v.  Mott,  84  Hun  60S,  32  N.  Y. 
Supp.  667;  Hart  v.  Brooklyn  El.  RT.  Co.,  80  Hun  82,  35 
N.  Y.  Supp.  41;  Matter  of  Qainea.  83  Hun  225,  31  N.  Y. 
Supp.  664,  affd.,  154  N.  Y.  747:  Auditorium  Co.  v.  Sam  S. 
Shubert  Booking  Agency,  148  N.  Y.  Supp.  760. 

Stay  pendlnc  appeal. — ^Mutual  life  Ins.  Co.  v.  Robin- 
son, 23  Misc.  683.  52  N.  Y.  Supp.  705;  Hull  v.  Hart,  27 
Hun  21;  Laney  v.  Rochester  R.  Co.,  81  Hun  346.  30  N.  Y. 
Supp.  803. 
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CIVIL  PRACTICE  ACT 


Stipultttioa 


dpulatiOD  in  lieu  of  certificatioii. 

:  attomeys  for  all  the  parties  interested,  other  than  parties  in  default  or  against 
pnent  or  a  final  order  has  been  taken  and  has  not  been  appealed,  stipulate  in 
a  paper  is  a  eopy  of  a  paper  whereof  a  certified  copy  is  required  by  law  or 
ipiU&tion  shall  take  the  place  of  a  certificate,  aa  to  the  parties  eo  stipulating, 
i  shall  not  be  required  to  certify  the  same  or  be  entitled  to  any  fee  therefor, 
er  BO  proved  by  Btipul&tiqn  shall  be  received,  used  and  filed  with  the  same  - 
jertified. 

-Coda    eiv.    |in»..   I  3301.  m    un.  by  (37:  Qncoiy  v.  Clufc.  S3  Am-  Dir.  74.  65  N.  Y.  Sun. 

).  L.  1S90.  oh.  313.  iHt  two  puii«nplu.  087;  MktMt  ol  Lgpsr.  32  M<b.  531,  07  N.  Y.  Sapp.  St; 

t  nrlMd  tram  eodg  of  pn».,  I  313.  BoaniwDnl  v.  Da  Sjimty.  73  Hun  877. 36  N.  Y.  Suim- 103- 
H  to  cep7>— £>o«  V.  Duncb,  62  N.  Y. 


art.  21  TENDER  AND  OFFER  f§  171,  172 


ARTICLE  21 
Tender  and  offer 

See.  171.  Tender  after  miit. 

173.  Amount  to  be  paid  into  court. 

173.  Effeet  of  tender. 

174.  Tender  on  oounterehtlm. 

175.  Offer  to  liquidate  damages  eonditionally. 

176.  Effect  of  refusal  of  offer. 

177.  Defendant's  offer  to  oompromise;  prooeedinga  thareon. 

178.  Pbuntiff's  offer  to  compromise  oounterelium;  proceedings  tiberson. 
170.  Offer  and  acceptance;  oy  wliom  subscribed. 

Hate  of  Joint  lesfsUttro  commlttae. — Code  dv.  their  depo«t.  bar  foroe  of  tiieir  payment  into  oqinrt.*' 

proc,  H  781-734,  provided  for  a  tender  of  money  after  suit  Taybr  r.  Brooklyn  Elec.  R.  R.  Co.,  1 19  N.  Y.  561,  668. 
orougbt  and  for  payment  into  court  in  case  of  refusal  to         Resort  to  the  code  civ.  proc.  provisions  as  to  tender  as 

aeeept  the  tender.    While  it  was  true  to  a  certain  extent  eonstrued  by  the  courts  was  seldom  had  by  liticnnts.    The 

that  the  retention  of  the  provisions  relating  to  offer  of  committee,  thereforo,ehaB8Bd  the  rule  that  title  to  monesra 

judgment  and  tender  of  cash  would  be  a  duplication  of  when  paid  into  court  as  a  tender  vests  immediately  in  the 

mtUiodB  for  aeeuring  the  ftame  result,  the  committee  felt  plaintiff.   Under  the  oommlctae's  aagyMHiona,  if  a  plaintiff 

that  tiie  two  methods  of  endeavoring  to  secure  a  eoncesnon  aoMpts  a  tender  he  will  not  be  permitted  to  continue  the 

and  stop  tibe  litigation  were  in  many  respects  different  action  and  if  he  refuses  to  accept  and  subsequently  falls  to 

snd  in  particular  instanoes  one  method  might  be  prsferrsd  lecover  Judgment  he  will  not  be  entitled  to  take  out  of 

to  the  other.    The  committee  recommended  that  both  court  the  moneys  paid  in  by  defendant  as  a  tender,  but  if 

methods  be  retained.    The  sections  here  ipven  on  the  he  recovers  judgment  the  sum  paid  into  court  shall  apply 

subject  of  tender  provide,  however,  that  in  case  the  on  the  judgment  and  the  surplus  if  any  will  be  refunded  to 

plamtiff  accepts  the  defendant's  tender  he  cannot  then  defendant. 

proceed  with  the  action.    The  practice  in  New  Jersey  has        The  committee  abo  extended  the  rule  as  to  tender  by 

Men  foHowed  in  this  req>ect.    See  New  Jersey  practice  permitting  a  plaintiff  to  make  a  tender  to  defendant  after 

(1912),  H  41-45.  a  counterriaim  has  been  inteiposed  in  like  manner  and 

Heretofore  in  this  state  when  a  defendant  paid  a  sum  of  with  like  effect  as  a  tender  l^  a  defendant.    This  rule  is 

money  into  court  as  a  tender  in  an  action,  it  was  held  that  taken  from  New  Jersey  practice  (191^,  |  44. 
"the  mon^rs  belonged  to  the  plaintiff  from  the  moment  of 

§  171.  Tender  after  suit. 

Where  the  complaint  demands  judgment  for  a  sum  of  money  only,  and  the  action  is 
brought  to  recover  a  sum  certain,  or  which  may  be  reduced  to  certainty  by  calculation, 
or  to  recover  damages  for  a  casual  or  involuntary  personal  injury  or  a  like  injury  to  prop- 
erty, the  defendant  or  his  attorney,  at  any  thne  before  the  trial,  may  tender  to  the  plain- 
tiff or  his  attorney  such  a  sum  of  money  as  he  conceives  to  be  sufficient  to  make  amends 
for  the  injury  or  to  pay  the  plaintiff's  demand,  together  with  the  costs  of  the  action  to  that 
time. 

Pwlftlun. — Code  dv.  proC.,  |  731,  without  change.  App.  Div.  110,  175  N.  Y.  Supp.  60;  Stover  v.  Chasse,  0 

See  preliminary  note,  ante.  |  731,  oiiginaUy  revised  from  Misc.  45, 29  N.  Y.  Supp.  201:  £llenstein  v.  Klee,  12  Misc. 

B.  &,  pt.  3,  ch.  8,  tit.  17.  |  2a  112.  38  N.  Y.  Supp.  04;  link  v.  Mack.  25  Misc.  615,  50 

AppOattton.— Cass  v.  Higenbotam,  100  N.  Y.  248;  N.  Y.  Supp.  115;  Block  v.  Garfield,  30  Misc.  821,  61  N.  Y. 


L 


natnon. — uass  v.  uigenDotam,  lOO  m.  x.  'MS;  n.  Y.supp.  iid;i5ioc 

V.  Farmers'  L.  ft  T.  Co.,  139  N.  Y.  461;  Browning,  Supp.  918;  Ostexman  v.  Goldstein.  31  Misc.  501,  64  N.  Y. 

etel,  l3o.  V.  Chamberlain,  210  N.  Y.  270,  revg.  150  App.  Supp.  555,  revd.  on  other  grounds,  32  Misc.  676,  66  N.  Y. 

Div.  391.  134  N.  Y.  Supp.  1104;  Ely  v.  Splero,  28  App.  Supp.  500:  Bernstein  v.  Levy,  34  Misc.  772,  68  N.  Y.  Supp. 

Dxv.  485,  51  N.  Y.  Supp.  124:  Burrows  v.  Maritime  Ware-  833;  Wrii^t  v.  Robinson  ft  Co.,  84  Hun  172,  32  N.  Y. 

hoose  Co.,  188  App.  Div.  221,    175  N.  Y.  Supp.  608;  Supp.  463;  HiU  v.  Place.  .5  Abb.  N.&18.  aifd.,  48  N.  Y. 

McLear  v.  Bahnat,  194  App.  Div.  827,  186  N.  Y.  Supp.  520. 

180;  Stover  v.  Chasse,  9  Misc.  45,  29  N.  Y.  Supp.  Ml;  At  common  law.--Johnson  v.  Gillette,  16  Misc.  481,  30 

EOenstMn  v.  Klee,  12  Misc.  112,  33  N.  Y.  Supp.  94;  N.  Y.  Supp.  733. 

Wsgman  v.  Bakst,  99  Misc.  276,  164  N.  Y.  Supp.  28;  KffMt.— Eaton    v.  Wells.   82  N.   Y.   476;  Eaton   v. 

Wright  V.  Robinson  ft  Co.,  84  Hun  172.  32  N.  yT  Supp.  Wsell,  82  N.  Y.  576:  Wilson  v.  Doran,  110  N.  Y.  101; 

463.  Taylor  v.  Brooklyn  Bl.  It  Co..  119  N.  Y.  561;  Bell  v. 

Uk  morfface  cmm.— Kortrifht  v.  Cady,  21  N.  Y.  343;  Supreme  Council,  42  App.  Div.  168,  58  N.  Y.  Supp.  1049; 

Graham  v!^2iden,  50  N.  Y.  547;  Tu^iU  v.  Morris,  81  Bronner  Brick  Co.  v.  M.  M.  Cauda  Co.,  18  Misc.  681,  42 

N.  Y.  94;  Eaton  v.  Wells,  82  N.  Y.  576;  Brennich  v.  N.  Y.  Supp.  14;  HeUer  v.  Kats,  62  Misc.  266,  114  N.  Y. 

Wesehnann,  100  N.  Y.  600;  Caech  v.  Bean,  35  Misc.  729;  Supp.  80;  Wilson  v.  Doran,  39  Hun  88:  Brennich  v.  Wesel- 

72  N.  Y.  Supp.  402;  Moirlson  v.  Morrison,  4  Hun  410;  mann,  49  N.  Y.  Supp.  31,  affd.,  100  N.  Y.  609. 

Esdiange  F.  Ins.  Co.  v.  Norris,  74  Hun  527,  26  N.  Y.  Watfer.— Carman  v.  Pults,  21  N.  Y.  547;  Duffy  v. 

Bonp.  823:  Van  Benthnyaen  v.  Cent.  N.  £.  ft  W.  R.  Co.,  0*Donovan,  46  N.  Y.  223;  Collins  v.  Hall,  50  N.  Y.  687; 

17  N.  Y.  Supp.  709.  Shaw  v.  Republic  life  Ins.  Co..  69  N.  Y.  286;  Stokes  v. 

■MVlaltM  of  fender.— Wheelock  v.  Tanner,  89  N.  Y.  Mackay,  147  N.  Y.  223;  Murr  v.  Western  Assur.  Co., 

481;  Duffy  v.  O'Donovan,  46  N.  Y.  223;  Cass  v.  Higan-  50  App.  Div.  4,  64  N.  Y.  Supp.  12;  De  Jong  v.  Crouch,  82 

botam,  100  N.  Y.  248;  Moyer  v.  Wyckoff.  114  N.  Y.  S04;  App.  Div.  625.  52  N.  Y.  Supp.  1018:  McManus  v.  Western 

Bailey  ▼•  County  of  Buchiman,  115  N.  Y.  297;  Halpin  v.  Assur.  Co.,  22  Misc.  269,  48  N.  Y.  Supp.  820,  affd.,  43 

PboBoiz  Ins.  Co.,  118  N.  Y.  165;  Shiland  v.  Lod.  58  App.  App.  Div.  550.  4A  N.  Y.  Supp.  820;  Zeitlin  v.  Arkaway, 

Dhr.  565,  60  N.  Y.  Supp.  11;  Stratton  v.  Graham,  164  26  Misc.  761,  56  N.  T.  Supp.  1058;  Ohnstead  v.  Wehle.  32 

App.  Div.  348, 149  N.  Y.  Supp.  662.  modifying  140  N.  Y.  Hun  236;  Dana  v.  Fiedler.  1  £.  D.  Smith  463.  affd..  12 

Sipp.  880;  People  ex  rel.  TerwilKger  v.  Chamberlain.  140  N.  Y.  40. 

Am.  Div.  503,  125  N.  Y.  Supp.  562;  Lafayette  Trust  Co.  Deffensa  vf  tender,  plcMUnf.— Railway  Advertising 

V.  VaB,  147  App.  Div.  173,  l^N.  Y.  Supp.  88;  New  Yoric  Co.  v.  Fosner.  31  Misc.  788,  681f .  Y.  Supp.  226;  Smiti 

Utility  Co.  V.  WilUamsbuic  Steam  Laundry  Co.,  187  v.  SkMson,  89  Hun  561.  35  N.  Y.  Supp.  547. 

§  172.  Affioont  to  be  paid  Into  court 

A  tender  made  as  prescribed  in  the  last  section  does  not  avail  the  defendant,  unless  the 
money  is  accepted  or  is  paid  into  court  and  notice  thereof  in  writing  served  upon  the  plain- 
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tiff's  attorney  before  the  trial  and  within  ten  days  after  the  tender.  In  making  such  a 
payment  into  court  the  defendant  shall  file  therewith  a  memorandum  specifying  the  por- 
tion thereof  deposited  on  account  of  costs.  If,  before  the  trial  and  within  ten  days  after 
such  notice,  the  plaintiff  takes  out  the  amount  paid  in,  he  accepts  the  tender. 


Derlfmtloii. — Code  ohr.  proc.,  |  732,  as  am.  by  L.  1877, 
oh.  416,  amended.  Second  sentence  Kod  first  patt  of  ImI 
sentence  are  new. 

RdTerences.— Oustody  of  money  paid  into  court,  see 
county  1.,  §  240;  state  finance  1..  U  4.  44ar-44f ;  baiddnc  L. 
i  109;  C.  P.  A.,  H  133-137. 

Necessity  for  paymenl  Into  court. — ^Becker  v.  Boon. 
61  N.  Y.  317;  Halpin  v.  Phcsniz  Ins.  Co..  118  N.  T.  165; 
Kieman  v.  Metropolitan  Life  Ins.  Co.,  13  Misc.  39,  34 
N.  Y.  Supp.  95;  Fallon  v.  Faiber.  28  Misc.  197,  59  N.  Y. 
Supp.  11;  Wright  V.  Robinson  <fe  Co.,  84  Hun  172,  32  N.  Y. 
Suiy.  463;  Rush  v.  Wagner,  184  App.  Div.  602. 

When  unnecetsary. — Cass  ▼.  Higenbotam,  100  N.  Y. 
248;  Exchange  F.  Ins.  Co.  v.  Norris,  74  Hun  527, 26.N.  Y. 
Supp.  823. 

Tender  wltlioat  payment. — Gray  v.  Green.  9  Hun 
334. 

Notice  of  payment  Into  eoart.^Wil8on  v.  Doran. 


no  N.  Y.  101;  Taylor  v.  Brooklyn  El.  R.  Co..  119  N.  Y. 
561. 

Effect  of  payment  Into  court. — ^Requa  v.  Holmes.  26 
N.  Y.  338;  Taylor  v.  Brooklyn  El.  R.  Co..  119  N.  Y. 
561;  CacHostro  ▼.  Caiforala,  26  Misc.  818,  66  N.  Y.  Supp. 
1027;  Vallon  v.  Farber.  30  Misc.  626,  62  N.  Y.  Supp. 
742;  Osterman  v.  Goldstein,  32  Misc.  676, 66  N.  Y.  Supp. 
508;  Falkenberg  V.  Bash,  33  Misc.  607,  67  N.  Y.  Supp. 
1111;  Wilson  v.  Doran,  39  Hun  88.  revd.,  110  N.  Y.  101. 

Faflure  to  keep  tender  good. — Heinser  r.  Elybers, 
87  Misc.  315,  149  N.  Y.  Supp.  949. 

Title  to  money  paid  Into  eomi. — Browning,  King  dc 
Co.  ▼.  Chamberlain,  150  App.  Div.  391,  134  N.  Y.  Siipp. 
1104;  Taylor  v.  Brooklyn  £L  R.  Co.,  7  N.  Y.  Supp.  &S, 
affd..  119  N.  Y.  561;  Foster  y.  Mayer,  20  N,  Y.  Supp.  487; 
Metta  V.  Geis,  3  Civ.  Proc.  Rep.  152. 

Pleading  must  allege  payment. — Cronin  v.  Epstein. 
1  N.  Y.  69;  Becker  v.  Boon.  61  N.  Y.  317;  Halpin  v. 
PhoBuix  Ins.  Co.,  118  N.  Y.  165. 


§  173.  Effect  of  tender. 

If  the  plaintifF  accept  a  tender,  it  shall  be  deemed  in  satisfaction  of  the  cause  of  action 
in  respect  of  which  the  tender  was  made,  and  the  defendant  may  move  for  a  judgment 
dismissing  the  complaint,  without  costs.  Where  money  constituting  a  tender  shall  have 
been  paid  into  court  and  not  accepted, 

1.  If  the  defendant  recover  judgment,  the  money  shall  be  paid  to  him; 

2.  If  the  plaintiff  recover  judgment,  the  money  shall  be  applied  ujwn  his  judgment,  and 
the  surplus,  if  any,  paid  to  the  defendant; 

3.  If  the  plaintiff's  judgment  exclusive  of  costs  is  not  in  excess  of  the  tender  exclusive 
of  the  portion  thereof  deposited  on  accoimt  of  costs,  the  plaintiff  cannot  recover  costs  or 
interest  from  the  time  of  the  tender,  but  must  pay  the  defendant's  costs  from  that  time; 

4.  The  plaintiff's  right  to  costs  is  determined  by  the  excess  of  his  judgment  exclusive 
of  costs  over  the  amount  of  the  tender  exclusive  of  the  amount  thereof  deposited  on  ac- 
count of  costs. 

DerlTatlon. — New,  superseding  code  oiv.  proc,  H  733.     Div.  319.  64  N.  Y.  Supp.  979;  Rensens  v.  Arkenburgh, 
734,  and  changing  the  effect  of  tender,  in  accordance  with     135  App.  Div.  75, 119  Nf^V.  Supp.  821;  Cleraland  v.  To^, 


the  New  Jersey  practice  (1912).     See  preUminary  note, 
ante,  preceding  §  171 


30J^i8c.  319,  73  N.  Y.  Supp.  544. 
»y  plalntnr.— ! 
Application.— Burrows  v.  Maritime  Warehouse  Co.,     42  App.  Div.  168,  58  N.  Y.  Supp.  1040. 


Withdrawal  by  plaid 


■Beil  V.  Supreme  Council, 


188  App.  Div.  221,  175  N.  Y.  Supp.  698;  Mofauthe  Realty 
Co.  v.  Cohen,  113  Misc.  391,  186  N.  Y.  Supp.  572. 


Effect  of  tender. — ^Brooks  v.  Mortimer,  10  App.  Div. 
518,  42  N.  Y.  Supp.  299;  Beil  v.  Suprem* 
Div.  168.  58  N.  Y.  Supp.  1049;  PoUacek  v.  ScholU  51  App. 


Tendering  portion  of  amount  dne. — Hoffman  v. 
Rose  Dress  Co.,  179  App.  Div.  57,  166  N.  Y.  Supp.  172. 
Lpp.  uiv.        Effect  or  tender  npon  recoTery. — ^Wilson  v.  Doran, 
reme  Council.  42  App.     39  Hun  88,  revd.,  110  N.  Y.  101. 


§  174.  Tender  on  counterclaim. 

A  tender  may  be  made  by  the  plaintiff  in  respect  of  a  counterclaim,  in  the  same  cases, 
in  the  same  manner,  and  with  the  same  effect  as  to  the  counterclaim,  as  in  case  of  a  tender 
by  a  defendant  on  account  of  a  demand  for  payment  in  a  complaint. 

Derivation. — New.    See  New  Jersey  practice  (1912).  (  44. 

§  175.  Offer  to  liquidate  damages  conditionally. 

In  an  action  to  recover  damages  for  breach  of  a  contract,  the  defendant's  attorney  may 
serve,  with  the  answer  upon  the  plaintiff's  attorney,  a  written  offer  that  if  the  defendant 
fails  in  his  defense  the  damages  may  be  assessed  at  a  specified  sum.  If  the  plamtiff  serves 
notice,  with  or  before  the  notice  of  trial,  that  he  accepts  the  offer,  and  damages  are  awarded 
to  him  on  the  trial,  they  must  be  assessed  accordingly. 

DeriTntion.— Code  dv.  proc.,  S  736.  without  change;         Effect.— Cioan  v.  Baird,  162  N.  Y.  327. 
originally  revised  from  code  of  proo.,  |  386. 

§  176.  Effect  of  refusal  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it  upon  the  trial.  If  the  dam- 
ages awarded  to  the  plaintiff  do  not  exceed  the  sum  offered,  the  defendant  is  entitled  to 
recover  the  expenses  necessarily  incurred  by  him  in  preparing  for  the  trial  of  l^e  question 
of  damages.  The  expenses  must  be  ascertained  and  the  amount  thereof  determined  by 
the  judge,  or  the  referee,  before  whom  the  cause  is  tried. 

Derivation. — Code  civ.  proc.,  S  737,  as  am.  by  L.  1877,  ch.  416,  without  change  of  substance;  originally  revised 
from  coda  of  ptoo.,  §  887. 


art.  21  TENDER  AND  OFFER  §{  177,  178 

§  177.  Defendant's  offer  to  cominonufte ;  proceedings  thereon* 

Before  the  ttM,  the  defendant  may  senre  upon  the  plaintiff's  attorney  a  written  offer 
to  allow  judgment  to  be  taken  against  him  for  a  sum,  or  property,  or  to  the  effect,  therein 
specified,  with  costs.  If  there  be  two  or  more  defendant,  and  the  action  can  be  severed, 
a  like  offer  may  be  made  by  one  or  more  defendants  against  whom  a  separate  judgment 
may  be  taken.  If  the  plaintiff,  within  ten  days  thereafter,  serve  upon  the  defendant's 
attorney  a  written  notice  that  he  accepts  the  offer,  he  may  file  the  smnmons,  complaint, 
and  offer,  with  proof  of  acceptance,  and  thereupon  the  clerk  must  enter  judgment  accord- 
ingly. If  notice  of  acceptance  be  not  thus  given,  the  offer  cannot  be  given  in  evidence  upon 
the  trial;  but,  if  the  plaintiff  fail  to  obtain  a  more  favorable  judgment,  he  cannot  recover 
costs  from  the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

DerlTBtloiu— Code  civ.  proc.  i  738.  as  am.  by  L.  1877.  N.  Y.  261;  Newell  Univ.  MIU  Co.  v.  Muxlowe.  115  N.  Y. 

eh.  416,  without  ohange;  originsUy  roTiaed  from  code  of  170;  Bush  v.  O'Brien,  164  N.  Y.  205;  Cochran  v.  Oott- 

pzoc.,  §  385.  in  part.  wald,  40  N.  Y.  Supp.  443;  Fay  v.  Hamlin.  5  St.  Rep.  297. 

Eeferaice. — Aa  to  death  after  aooeptanoe.  C.  P.  A.,  Bntrf  of  Jadgment,  when  a  bar. — Daviee  v.  Mayor, 

I  478.  93  N.  Y.  250;  Robinson  v.  Marks,  19  Hun  325. 


Application. — Kieman  v.  A^rioultural  Ina.  Co.,  3  IVwrn  of  offer. — Loring  v.  Morrison.  25  App.  Div.  139, 
App.  Div.  26.  37  N.  Y.  Supp.  1070;  ConoUy  v.  Hyams.  48  N.  Y.  Supp.  975;  Dowd  v.  Smith.  8  Muse.  619.  29 
42  App.  Div.  63,  58  N.  Y.  Supp,  932.  N.  Y.  Supp.  821.  affd..  80  Hun  604.  31  N.  Y.  Supp.  1127; 


Dcftndant.— Friedman  v.  Blauner,  227  N.  Y.  327.        Leelie  v.  Walrath.  45  Hun  18;  Smith  v.  Kerr,  49  Hon  29, 
lostiee  court,  offer  in. — Niagara  F.  Susp.  B.  Co.  v.     1  N.  Y.  Supp.  454. 
Beohman.  4  Lans.  523.  Time  of  offsr. — Masaneo  v.  Manhattan  Ina.  &  Const. 


Eolation  of  olllBr  to  confession.— Trier  v.  Herman,     Co.,  2  App.  Div.  489,  38  N.  Y.  Supp.  20;  Warner  v. 
J5  N.  Y.  163;  Beards  v.  Wheeler.  11  Hun  539.  Babcock.  9  App.  Div.  398.  41  N.  Y.  Supp.  493;  Coming 

Eolation  of  oflbr  to  general  asslcnment. — Cent.     v.  Radley.  25  Misc.  318,  54  N.  Y.  Supp.  565;  Hawley  v. 


Nat.  Bank  v.  Seligman,  1^  N.  Y.  435.  Davis.  5  Hun  642;  Herman  v.  Lyons,  10  Hun  111;  Kings 

Consent  to  envy  of  Judgment  eqolTalent  to  offer,  ley  v.  First  Nat.  Bank.  31  Hun  329. 

—White  V.  Bogart,  73  N.  Y.  266.  Service  of  offer.— Smith  v.  Kerr,  49  Hun  29,  1  N.  Y. 

Joint  debtors,  oinw  by  one.— Heckemann  v.  Young.  Supp.  454;  Van  Allen  v.  Class.  60  Hun  546,  15  N.  Y. 

134  N.  Y.  170.  revg.  55  Hun  406,  8  N.  Y.  Supp.  Ill;  Supp.  261;  Noonan  v.  Smith,  12  Abb.  N.  C.  337,  affd.,  84 

Friedman  v.  Blauner,  227  N.  Y.  327;  Bridenbecker  v.  N.  Y.  672;  Sares  v.  Matthews,  15  N.  Y.  Supp.  510. 

Mason.  16  Hun  203;  Rosenberg  v.  Boehm,  25  N.  Y.  Supp.  Practice.— Pfister  v.  Stumm.  7  Misc.  526,  27  N.  Y. 

936.  Supp.  1000;  Citisens'  Nat.  Bank  of  Towanda  v.  Shaw, 

Scfreranee    of   action    after    offer. — Bradbury    v.  46  uun  589;  lands^  v.  Van  Cortlandt,  67  Hun  145.  22 

Winterbottom,  13  Hun  536.  N.  Y.  Supp.  222,  affd.,  142  N.  Y.  682;  Hibbard  v.  Ran- 

Mechanic's  lien. — Lombard  v.  S.  R.  &  N.  S.  R.  Co..  dolph.  62  Hun  626,  25  N.  Y.  Supp.  854. 

62  N.  Y.  290;  Kennedy  v.  McKone,  10  App.  Div.  88.  41  Counterclaim  after  offer.— U.  S.  Mortgage  &  Trust 

N.  Y.  Supp.  782;  BaU  v.  Doherty.  144  App.  Div.  277,  128  Co.  v.  Hodgson,  28  Misc.  447,  58  N.  Y.  Supp.   1132. 

N.  Y.  Supp.  1014:  Kuhs  v.  Flower  City  Tissue  Mills  Co.,  affd..  30  Misc.  84,  61  N.  Y.  Supp.  868. 

189  App.  Div.  530, 179  N.  Y.  Supp.  450;  Pfister  v.  Stumm,  Withdrawal. — McVicar  v.  Keating.  10  App.  Div.  581, 

7  Misc.  526,  27  N.  Y.  Supp.  1000;  Salerno  v.  Vogt,  78  46  N.  Y.  Supp.  298;  Hackett  v.  Edwards.  Menll  A  Co..  22 

Misc.  64,  138  N.  Y.  Supp.  664;  Burton  v.  Rockwell,  63  Misc.  659, 49  N.  Y.  Supp.  609;  U.  S.  Mortgage  A  Trust  Co. 

Hun  163,  17  N.  Y.  Supp.  665.  v.  Hodgson.  30  Misc.  84,  61  N.  Y.  Supp.  868. 

Eeplefln.— Shephwd  v.  Moodhe,  150  N.  Y.  183.  Waiver  of  offer.— Guttroff  v.  Wallach,  8  Misc.  136,  22 

Mortgage  foreelosare. — Rollins  v.  Barnes.  23  App.  N.  Y.  Supp.  745,  revd.,  6  Misc.  639,  26  N.  Y.  Supp.  1133. 

Div.  240,  48  N.  Y.  Supp.  779.  Offer  as  evidence. — ^Wager  v.  Corwin,  72  App.  Div. 

Alteration  of  demand;  effect. — ^Penfield  v.  James,  56  485.  76  N.  Y.  Supp.  513;  Lints  v.  Howard,  18  Hun  424. 

N.  Y.  659;  Sturgis  v.  Spofford.  58  N.  Y.  103;  Brooks  v.  Costs  to  defendant. — Singleton  v.  Home  Ins.  Co.,  121 

Mortimer,  10  App.  Div.  518, 42  N.  Y.  Supp.  299;  Thomall  N.  Y.  644;  Lynk  v.  Weaver,  128  N.  Y.  171 ;  Friedman  v. 

V.  Crawford,  34  Misc.  714,  70  N.  Y.  Supp.  61;  Schul  Glauner,  227  N.  Y.  327;  Stephens,  Inc.,  v.  Laykenack 

V.  Leetershire  Boot  ft  Shoe  Co..  88  Hun  226.  34  N.  Y.  Realty.  Inc.,  168  App.  Div.  845.  154  N.  Y.  Supp.  413; 

Sura.  663.  Pilots  v.  Spofford.  3  nun  52;  Dingee  v.  Shears,  29  Hun 

Bfcct  Of  offer. — Freudenheim  v.  Raduxiner.  15  Misc.  210;  Hibbard  v.  Randolph.  72  Hun  626,  25  N.  Y.  Supp. 

124.  36  N.  Y.  Supp.  816;  Kauta  v.  Vandenburgh,  77  854. 

Hun  591. 28  N.  Y.  Supp.  1046.  **Mon  favorable  Judgment." — Johnston  v.  Catlin, 

Preferrace  by  olfe^.- Beards  v.  Wheeler.  76  N.  Y.  57  N.  Y.  652;  Dowd  v.  Smith.  8  Misc.  619.  29  N.  Y.  Supp. 

213;  Trier  v.  Herman,  115  N.  Y.  163;  Braem  v.  Mer-  821,  affd..  80  Hun  604,  31  N.  Y.  Supp.  1127;  Wallace  v. 

diants'  Nat.  Bank,  127  N.  Y.  508;  Stein  v.  Lei^,  55  H\m  Am.  linen  Thread  Co..  16  Hun  404;  Dayton  v.  Parke,  22 

381,  8  N.  Y.  Supp.  505.  N.  Y.  Supp.  613;  Mygatt  v.  Somerville,  23  N.  Y.  Supp. 

Offer  allowable*  when.— Bathgate  v.   Haskin,   63  808,  54  St.  Rep.  269;  Tilman  v.  Keane,  1  Abb.  N.  8.  23. 

§  178.  Plaintiff's  offer  to  compromise  coimterclaim ;  proceedings  thereon. 

Where  the  defendaut  sets  up  a  coimterclaim  to  an  amount  greater  than  the  plaintiff's 
claim,  or  sufficient  to  reduce  the  plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may 
serve  upon  the  defendant's  attorney  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  a  specified  sum,  with  costs,  or  against  the  defendant  for  a  specified  sum  and  against 
the  plaintiff  for  costs.  If  the  defendant,  within  ten  day^  thereafter,  serve  upon  the  plain- 
tiff's attorney  notice  that  he  accepts  the  offer,  either  party  may  file  the  summons,  com- 
plaint, answer,  and  offer,  or  copies  thereof,  and  proof  of  acceptance;  and  thereupon  the 
clei^  must  enter  judgment  accordingly.  If  notice  of  acceptance  be  not  thus  given,  the 
offer  cannot  be  given  in  evidence  upon  the  trial;  but,  if  the  recovery  be  not  more  favor- 
able to  the  defendant  than  that  so  offered,  he  will  not  be  entitled  to  recover  costs  from  the 
time  of  the  offer,  but  must  pay  costs  from  that  time. 

DorlTatlMft. — Code  ctr.  pxoc.,  i  739,  aa  am.  by  L.  1877,  Filing  copy  of  offer. — ^Pfioter  v.  Stumm,  7  Misc.  526, 

eh.  416,  without  ehange;  oricinafly  revised  from  code  of  27  N.  Y.  Supp.  1000. 

proe.,  I  385.  in  part.  When  reeovery  more  tevorabie. — ^Tompkins  v.  Ives, 

Anillcalion.— NeweU  Univenal  MiU  Co.  v.  Muxlow,  36  N.  Y.  75. 
115N.  Y.  170;  Shepherd  v.  Moodhe,  150  N.  Y.  183. 
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§  179  CIVIL  PRACTICE  ACT  art.  21 

§  179.  Offer  and  acceptance ;  by  whom  subaciibed. 

Unless  an  offer  or  an  acceptance,  made  as  prescribed  in  either  of  the  last  four  sections, 
is  subscribed  by  the  party  making  it,  his  attorney  must  sabsciibe  it  and  annex  thereto  his 
affidavit  to  the  efiFect  that  he  is  duly  authorised  to  make  it  in  behalf  of  the  party. 

BeclvttttoiL— Code  cir.  pfoe.,  f  740,  without  ohaaflt.  MeFamn  t.  St.  Jobn,  14  Him  387:  Cltiseiu'  N«i.Buiko| 
Bcfference. — Offer  of  oominomise  before  return  up<m  Towanda  r.  Shaw,  46  Hun  589;  BuJger  t.  Roea,  47  Hun 
appoal  for  new  trial,  J.  Ot.  A..  |  444.  436. 
Worm  of  offgr,— Bias  v.  WaydeU.  78  N.  Y.  586;  Bush  Offer  hj  one  tmpufimm,    Friedman  t.  Blaunar,  237 
-^^                                              -  N.Y.327'           ^^ 

John's  WoodwoiUng  Oo.  ▼.  Smith, 


Worm  of  offgr,— BifiB  v.  WaydeU.  78  N.  Y.  586;  Bush 
T.  0*Brien.  164  N.  Y7205;  MiUer  v.  Allen,  131  Anp.  Div. 
172,  115  N.  Y.  Supp.  253;  PfUter  v.  Stumm,  7  Muo.  526, 


27  N.  Y.  Supp.  1000;  Dowd  v.  Smith,  8  Misc.  619. 29  N.  Y.     82  Asp.  Div.  348. 82  N.  Y.  Sunn.  1025.  stfd..  178  N.  Y.  629. 
Supp.  821,  affd.,  80  Hun,  604.  31  N.  Y.  Supp.  1127;        '*Kr«7.**---Friedman  r.  Bbiuier,  227  N.  Y.  327. 

n 


art.  22 


WANT  OF  PROSECUTION 


§§  180,  181 


ARTICLE  22 


Want  of  pros^ution 

Bee.  180.  Dismiasal  of  oomplaint  (or  neglect  to  serve  summoiis. 
181.  Dtsmifleal  of  oomplaint  for  nei^eot  to  proceed. 

§  180.  Dismissul  of  complaint  for  neglect  to  serve  sununons* 

Where,  in  an  action  against  two  or  more  defendants,  the  plaintiff  unreasonably  n^ects 
to  serve  the  summons  upon  one  or  more  of  them,  without  whose  presence  a  complete  deter- 
mination of  the  controversy  cannot  be  had,  the  court,  in  its  discretion,  upon  the  applica- 
tion of  a  defendant  who  has  appeared  in  the  action,  may  dismiss  the  complaint  as  against 
him  and  render  judgment  accordingly. 


eiv.  proo.,  S  821.  aa  am.  by  L.  1877,        Appllealtoii.— Simon  v.  Qibralter  Constraotioa  Co., 
«h.  416,  wiihoufe  change;  oiiginaUy  reviaed  from  code  of     179  App.  Div.  273,  166  N.  Y.  Supp.  466. 
proe.,  i  274,  in  part. 

§  181.  Dismissal  of  complaint  for  neglect  to  proceed. 

Where  the  plaintiff  unreasonably  neglects  to  proceed  in  the  action  against  the  defend- 
ant, or  one  or  more  defendants  against  whom  a  separate  judgment  may  be  taken,  the 
court,  in  its  discretion,  upon  the  application  of  the  defendant  or  defendants  or  any  of  them 
against  whom  he  so  neglects  to  proceed,  may  dismiss  the  complaint  as  against  the  moving 
party  or  parties  and  render  judgment  accordingly. 


DcrifftllMi. — Gode  civ.  proc..  1 822,  aa  am.  by  L.  1879. 
<h.  542,  without  ohange;  originally  reviaed  from  code  of 
pioc.,  I  274.  in  part. 

Benrence. — ^Neglect  to  bring  iasua  of  fact  to  trial, 
ralea  of  civil  practice,  156. 

Aprtleattoiur-Dome  v.  Southern  Railway  Co.,  152 
App,  Div.  134.  136  N.  Y.  Supp.  610;  Junk  r.  Mooro,  88 
Miflc.  561.  151  N.  T.  Supp.  63. 

Farpste  of  dbmliaaL — Leap  v.  Aaeociated  Operating 
Co..  149  Aop.  Div.  859.  134  NTY.  Supp.  823. 

IHMreiiMiiifcaiirt.— Graham  v.  Ackl^.  21  App.  Div. 
416. 47  N.  Y.  Supp.  562;  People  ex  reL  Arf3cen  v.  York,  106 
App.  Div.  5ea  94  N.  Y.  Supp.  812;  Finch  v.  Wella.  66 
Mmc.  3S4.  387.  123  N.  Y.  Supp.  667;  Baywaid  v.  Man- 
kattan  Ry.  Co..  52  Hun  383.  5N.  Y.  Supp.  473. 

Bcferce  Is  wittioal  JaiMletfoii.--Garlock  v.  Oar- 
lock, 52  Miao.  647.  105  N.  Y.  Supp.  9. 
^  Ncgleet  to  Mooeedi  what  constltatw.— Seymour  v. 
Lu  S.  *  M.  S.  R.  Co..  12  App.  Div.  300.  42  N.  Y.  Supp. 
92;  Silvennan  v.  Baruth.  42  App.  Div.  21,  58  N.  Y.  Supp. 
663;  Zafaraao  v.  Baird,  80  App.  Div.  144,  80  N.  Y.  Supp. 
510;  MoCann  v.  Brown.  02  App.  Div.  249.  87  N.  Y.  Supp. 
38;  Fiaher  Malting  Co.  v.  Brown.  99  App.  Div.  251.  87 
N.  Y.  Supp.  37;  Mladinich  v.  Livingston,  112  App.  Div. 
181.  98  N.  Y.  Supp.  46;  Regan  v.  MiUiken  Bioa..  123 
App.  Div.  72,  107  N.  Y.  Supp.  722;  Toher  v.  Loohinvar 
Boahy  Co.,  124  App.  Div.  870,  108  N.  Y.  Supp.  667; 
MeCardeU  v.  Met.  Street  Ry.  Co..  124  App.  Div.  6^.  108 
N.  Y.  Supp.  990;  McOrath  v.  Murtha  A  Schmohl  Co., 
128  App.  IXv.  278.  112  N.  Y.  Supp.  679;  Kaohel  v.  Stuts, 
136  App.  Div.  199,  120  N.  Y.  Supp.  588;  Finn  v.  Scotch 
tJnkMi  &  Nat.  Ins.  Co.,  137  App.  Div.  60.  122  N.  Y. 
Supp.  37;  Armstrong  v.  Star  Co..  154  App.  Div.  320.  138 
N.  Y.  Supp.  950;  Tuttle  v.  Dubuque  Fire  A  Marine  Ins. 
Co.,  155  App.  Div.  802,  140  N.  Y.  Supp.  930;  Israel  v. 
Voight,  12  Misc.  206,  34  N.  Y.  Supp.  28;  Watson  v. 


Loomis.  51  Misc.  227,  100  N.  Y.  Supp.  958;  Ellsworth  v. 
Brown.  16  Hun  1. 

Falliire  to  §tm9  MB  of  portlealon.--Gn>8s  v.  Clark, 
87  N.  Y.  272. 

Deiftj  of  defendant.— Jaoot  v.  Marks,  46  App.  Div. 
531.  61  N.  Y.  Supp.  1040. 

Snffldeney  of  cause  for  delay. — Seymour  v.  L.  S.  ft 
M.  S.  R.  R.  Co.,  12  App.  Div.  300,  42  N.  Y.  Supp.  92; 
Crisensa  v.  Auchmuty,  121  App.  Div.  611.  106  N.  Y. 
Supp.  335;  Kaohel  v.  StuU,  137  App.  Div.  199.  121  N.  Y. 
Supp.  979;  Harris  v.  Reichenbach.  150  App.  Div.  220,  134 
N.  Y.  Supp.  657;  Mclnnis  v.  Gardiner.  26  Misc.  487.  57 
N.  Y.  Supp.  471;  Hauben  v.  Hudson  ft  M.  R.  Co..  161 
N.  Y.  Supp.  779. 

Conseiit  to  dela7.-~McHugb  v.  Met.  St.  Ry.  Co.,  51 
MiBC.  588,  101  N.  Y.  Supp.  95. 

Effect  of  aerrlee  of  notice  of  trial.— Mladinich  v. 
Livingston.  112  App.  Div.  181. 98  N.  Y.  Supp.  46;  Toher  v. 
Lochinvar  Realty  Co..  124  App.  Div.  370.  108  N.  Y. 
Supp.  667;  Israel  v.  Voight.  12  Misc.  206,  34  N.  Y.  Sum). 
28;  Hauben  v.  Hudson  ft  M.  R.  Co.,  161  N.  Y.  Supp.  779. 

Taeatlns  attaclinieat.--Young  v.  Fowlor,  73  Hun 
179,  25  NTY.  Supp.  875. 

Disminal  granted.^Manning  v.  Wambold.  146 
App.  Div.  318,  130  N.  Y.  Supp.  616;  Harris  v.  Reichen- 
bach, 150  App.  Div.  220. 134  N.  Y.  Supp.  667;  Pocinnas  v. 
American  Sugar  Refining  Co.,  74  Misc.  407,  132  N.  Y. 
Supp.  395. 

Ifltimfunl  dettled.«^n&ltad  States  Fidelity  ft  Guar- 
anty Co.  v.  Whitman,  138  App.  Div.  275, 122  N.  Y.  Supp. 
882;  Leap  v.  Associated  Operating  Co.,  149  App.  Div. 
859,  134N.  Y.  Supp.  823;  Bryon  v.  Safir,  149  App.  Div. 
908. 133  N.  Y.  Supp.  792;  Dome  v.  Southern  Railway  Co., 
152  App.  Div.  134.  136  N.  Y.  Supp.  510. 

Order  anpealaMc-^ames  v.  Shea,  28  Hun  74. 

Coett.— Bowery  Bank  of  New  York  v.  Hart,  148 
App.  Div.  887,  132  N.  Y.  Supp.  1119. 
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Bm.  183.  Flui  of  uul  u  naldenH. 

IftS.  PUce  of  trial  of  t«J  propetty  Hti 

184.  Flue  Dt  tnid  when  caiue  of  utio: 

1S£.  Pliioa  of  trial  of  imu  triaUa  by  « 

ISA.  PlaoQ  of  triml  if  prop«r  eouoty  Pot 

187.  Chute  ot  plK«  of  trial. 

IS8.  Eflect  of  ohance  dI  place  of  trial. 

180.  Change  of  place  of  trial  ol  "  ■' 

190.  Renunal  olMtiui  to  nipi 

9  182.  Place  of  trial  at  residence. 

Aa  action  in  tbe  supreme  court  not  specified  in  the  two  fc^owing  sections  must  be  tned 
in  the  county  in  which  one  of  the  parties  redded  at  the  conunencement  thereof.  If  ndther 
of  the  parties  then  resided  iu  the  state  it  may  be  tried  in  any  county  which  the  pl^ntifi 
n  the  title  of  the  cconpUint. 


(984.1 


uansd  became  of  oodi 
1.,  I  0S2a  tnnHfemd  ti 


lit  ohasse  of     Milla  A  GIbt 


App.  Dir.  33e.  104  N.  Y. 
till  lit  i  eonantlMi. — Kubaok  v.  Clamoit.  31  Arv- 

^.■.  laa,  M  N.  Y.  eupn-  nS-  Pnl.nH  ^.  Trnitj»l  TcuriTnn 

Co.,  88  App.  I«y.  Ml.  .     . 
&ST;  PoUey  v.  Lehigh  Vailw  Rail 
ess.  1Z2  N,  Y.  Biipp.  Toe. 

TnnaltDrir  aatluw. — Babmaao  v.  Oeeaa  Steam  Nbt. 
Co..  112  N.  ¥.  31G:  Hbusdsdii  t.  Moon,  7  App.  Dir,  4«>, 
39  N,  Y.  Siipp.  1089;  AsderKm  t.  Nuaau  Eleetrie  R.  R. 
Co..  13S  App.  Dlv.  SIS.  12S  N.  Y.  Bopp.  S74:  Red  Hook 
Idsbt  &  Power  Co,  V.  lilshtmyer.  160  A^,  Dtv.  663,  13fr 


9upp.     N.  Y.  Supp.  7: 
.,  IX     138  N.Y,  Supp 


I  m^-Kellon  A  Sana 
74N.  y,8uini.43S. 
— Varbera  v.  Quittner, 

Supp.  2eB. 

—    —  App,  Div. 


AcOsB  tow  HTMUd  InJotlM.— L*«BU  V.  ChelMa 
Tfbn  Milb,  ISfi  App.  Dlr.  731.  lltt  N.  Y.  Bupp.  tM; 
Hiilop  T.  Taaffe,  141  App.  Div.  40.  125  N.  Y.  Supp.  ei4; 
SoIbUE  V.  Ft.  Otuse  CoFBt.  Co.,  14!  N.  Y.  Sapp.  138. 

SMSan  dtod.— Penniinu  v.  Fuller  ft  Wamo  Co., 
"""  N.  Y.  44J;  Herbm  v.  Griffith.  2  App.  I>i».  SSB.  37 


N.  Y.  Supp.  1DB8;  2 


r.  TaaffB.  141  App.  Div.     46  N.  Y.  6 


.  USApp.  Div.  901,     Laundry  Machinen  Co.,  44  App,  Dii 

3onnick,  110  Misc.     1080;  ayhmlerv.  Lewi^  6S  App.Dii 

17(1;  Binder  v.  Metropolitan  ft.  Co., 


.  Rafferty,  IS  App,  Div.  397. 
...  A  Mom  Lumber  Co.  v.  Bar- 
N.  Y.  Hupp.  18S;  Bpeare  v.  Troy 
"     390,  SON,  Y.  8upp. 


neral  Baklnc  Co.  v. 
Y.  Supp.  SSS.  101 
vd.,  181  App.  Di», 


B,  ee  N.  Y.  Supp.  » 


§  183.  Place  of  trial  of  real  proper^  action. 

Each  of  the  following  actions  in  the  supreme  court  must  be  tried  in  the  county  in  which 
the  subject  of  the  action  or  some  part  thereof  is  situated: 

1.  An  action  of  ejectment; 

2.  For  the  partition  of  real  property; 

3.  For  dower; 

4.  To  foreclose  a  mortgage  upon  real  property,  or  upon  a  chattel  real; 

5.  To  compel  the  det«rmination  of  a  claim  to  real  property; 

6.  For  waste; 

7.  For  a  nuisance; 

8.  To  procure  a  judgment  directing  a  conveyance  of  real  property; 

9.  Every  other  action  to  recover  or  to  procure  a  jui^ment  establishing,  determining, 
definite,  forfeitii^,  annulling  or  otherwise  affecting  an  estate,  right,  tjtle,  lien  or  other 
interest  in  real  property  or  a  chattel  real. 

DerlTatlon.— Code  dv.  proe..  |  982.  without  chance.  37  N.  Y.  Bupp.  1098:  CuiDOweky  v.  (Sty  of  Rooheatw. 

acepttheooilarioiiofUwtMntciicciBauiuieciHHy.    f  982  &S  App.  Div.  388.  SS  N.  Y.  Bupp.  931.  afld.,  ISS  K.  Y. 

orieully  nibnituted  for  eode  of  proo..  )  123.  649;  Eaton  v.  Hall,  78  App.  Div.  M2,  79  N.  Y.  Supp.  887; 

Ippllfsllon  and  cOMI.— Hawkina  v.  PeUuini  Elec^.  Pmi^  v.  City  of  Byracuae.  138  App.  Div.  701.  113  K.  Y. 

Co.,  IGS  N.  Y.  417:  Herbert  v.  Qrifflth,  3  App.  Div.  M6,  Supp.  707;  WUtehewl  Brathora  v.  Dolan.  SO  Miie.  308. 


art.  23                                                         VENUE  §§  184r-lS6 

196  N.  Y.  Snpp.  414;  Ooiumi  v.  Soixtb  Boston  Iran  Ck>.,  193  N.  Y.  663;  BinniaffhAm  r.  SquirM,  139  APP*  !>>▼•  139 

32  Hun  71.  123  N.  Y.  Simp.  906rRo(hlein  v/HewBtt,  29  M^ 

LocsHon  off  real  wOMrty  tm  determining  venue.—  N.  Y.  Bupp.  97 ;  Wyatt  v.  Brooks,  42  Hun  502;  FroenuA  v. 

GouU  V.  Bennett,  59  N.Y.  124;  Aokerv.LeUnd.  96  N.Y.  Thompson,  60  Hun  340,  8  N.  Y.  Supp.  93;  Sherman 

383;  Harmon  v.  Van  Ness,  56  App.  Div.  160.  67  N.  Y.  ▼.  Ac&rondadc  B.  Co..  92  Hun  39,  36  N.  Y.  Supp. 

Supp.  561;  Halt  v.  Giknan.  No.  2,  77  App.  Div.  464.  79  692. 

N.  Y.  Supp.  307;  North  Shore  IndustriaTCo.  v.  Randall,  Aettons  not  aOMted.— Oracin  v.  Lovell,  88  N.  Y. 

106  App.  Div.  232.  95  N.  Y.  Supp.  768;  Nassau  Hotel  Co.  268:  Roche  v.  Marvin.  92  N.  Y.^8;  Simpson  v.  Simpson, 

y.  BameU,  164  App.  Div.  2(a,  149  N.  Y.  Supp.  645;  41  App.  Div.  449,  68  N.  Y.  Siq?p.  882;  Sylvester  v.  Lewis. 

Manhattan  Railway  Co.  v.  FurreU,  180  App.  Div.  200.  56  App.  Div.  470, 67  N.  Y.  Supp.  176;  Maier  v.  Rebstock; 

167  N.  Y.  Supp.  526;  Smith  v.  Van  Vegfaten,  184  App.  68  Am>.  Div.  481. 73  N.  Y.  Supp.  817;  Cohen  v.  Concre«a- 

Dhr.  813;  Knickeibocker  L.  Ins.  Co.  v.  Clark.  22 Hun  506;  tion  Shearith  Israel,  85  App.  Div.  65.  82  N.  Y.  Supp.  918. 

Kcarr  v.  Bartlett.  47  Hun  246;  Stull  v.  Norton,  161  N.  Y.  Barnes  v.  Bamhart,  102  App.  Div.  424,  02  N.  Y.  Supp, 

Bupp.  237.  459;  Nims  v.  MerrHt.  29  Miso.  58,  60  N.  Y.  Supp.  549. 

ActtOD  for  taUwIet  to  iwl  Mtato«— Brisbane  v.  affd.,  45  App.  Div.  631. 61 N.  Y.  Supp.  1143;  Rathbun  v. 

Pennsylvania  R.  R.  Co.,  205  N.  Y.  481,  436.  BrowneU,  43  Miso.  307,  88  N.  Y.  Supp.  833;  Hogg  v. 

_  Where  nol  property  wltlMUt  stated-Brisbane  v.  Mack,  53  Hun  463,  6  N.  Y.  Supp.  301;  Becker  v.  Town  of 

Pennvhrania  R.  R.  Co.,  205  N.  Y.  531;  Jacobus  v.  Col-  Cherry  Creek,  70  Hun  6,  24  nTy.  Bupp.  19. 

S&te,  217  N.  Y.  235;  Meed  v.  Brockner.  82  App.  Div.  480,  Mortsace.— Yates  County  Nat.  Bank  v.  Blake,  48 

1  N.  Y.  Supp.  694 :  House  v.  Lockwood.  40  Hun  532.  Hun  162/^ 


Y.  Supp.  694;  House  v.  Lockwood,  40  Hun  532.  Hun  162 

Aettons  within  scope  off  iectloii.-~Iron  Nat.  Bank  NolSMice.— Litcfafiekl   v.    International   Paper   Co., 

V.  Dol^,  46  App.  Div.  fe7,  61  N.  Y.  Supp.  680;  Turner  v.  41  App.  Div.  446,  58  N.  Y.  Supp.  856;  Home  v.  aty  of 

Walker.  70  App.  Div.  306. 75  N.  Y.  Supp.  260;  Chappell  v.  Buffalo,  49  Hun  76,  1  N.  Y.  Supp.  801. 
Chappeb,  126  App.  Div.  127.  109  N.  Y.  Supp.  648,  affd.. 

§  184.  Place  of  trial  where  cause  of  action  arose. 

An  action  in  the  supreme  court  for  any  of  the  following  causes  must  be  tried  in  the  county 
miiere  the  cause  of  action  or  some  part  thereof  arose: 

1.  To  recover  a  penalty  or  forfeiture  imposed  by  statute,  except  that  where  the  ofifense 
for  which  it  Wios  imposed  was  committed  on  a  lake,  river  or  other  stream  of  water  situated 
in  two  or  more  counties,  the  action  may  be  tried  in  any  county  bordering  on  the  lake,  river 
or  stream  and  opposite  the  place  where  the  offense  was  committed;  but  in  an  action  where 
the  people  of  the  state  are  a  party  to  recover  a  penalty  for  trespass  upon  the  lands  of  the 
forest  preserve,  the  action  may  be  tried  in  a  county  adjoining  the  county  where  the  cause 
of  action  arose; 

2.  Against  a  public  officer  or  a  person  specially  appointed  to  execute  his  duties  for  an 
act  done  by  virtue  of  his  office  or  for  an  omission  to  perform  a  duty  incident  to  his  office; 
or  against  a  person  who,  by  the  command  or  in  the  aid  of  a  public  officer,  has  done  any- 
thing touching  his  duties; 

8.  To  recover  a  chattel  distrained,  or  dami^es  for  distraining  a  chattel. 

DcrlT»ttoiu-^Code  oiv.  proc.,  i  983.  aa  am.  by  L.  1877.  Miso.  241. 88  N.  Y.  Supp.  938;  Leonard  v.  Ehrioh.  40  Hun 
eh.  416,  L.  1890,  ch.  179.  without  change.   For  referenoe  to     460;  People  v.  Piatt.  46  Hun  304;  People  v.  Cougbtry,  68 


R.  8..  pt.  3,  ch.  8,  tit.  6.  |  9.  York.  71  App.  Div.  410,  75  N.  Y.  Supp.  725;  fiuiipe  v. 

In  seneffmL— Sylveeter  v.  Lewis,  55  App.  Div.  470.  67  Leary,  114  App.  Div.  871, 100  N.  Y.  Supp.  200;  Brookiyn 

N.  Y.  Supp.  176;  EUis  v.  Baker,  62  App.  Div.  542,  71  BovouJBEh  Gas  Ck).  v.  Publio  Service  Comm.,  175  App.  Div. 

N.  Y.  Supp.  88;  Breoht  v.  Jacser.  172  App.  Div.  88a  158  684.  161  N.  Y.  Supp.  169;  Metropolitan  By-products 

N.  Y.  Supp.  1017;  Aokennan  v.  Dehide.  29  Hun  137.  Co.,  Inc.,  v.  Van  Name,  176  App.  Uiv.  545,  163  N.  Y. 

Fwud^  or  forf«ltllie«— Veeder  v.  Baker.  83  N.  Y.  Supp.  592;  Lawton  v.  Farrell.  178  App.  Div.  376.  164 

156;  Ithaca  Sire  Dept.  v.  Beecher.  99  N.  Y.  420;  Lyman  N.  Y.  Supp.  838,  ai!d..  221  N.  Y.  654;  Hudson  County 


Warner  v.  raimer,  00  App.  Uiv.  rsi,  72  N.  Y .  »upp.  709;  079, 08  N.  Y.  bupp.  1052;  rackara  v.  tiesterberg.  w  miso . 

Hoftehinson  v.  Young,  80  App.  Div.  246,  SO  N.  Y.  Supp.  30,  96  N.  Y.  Swp.  72;  Taylor  v.  Attrili,  31  Hun  132; 

259:  Bell  v.  Ftolymero.  99  AW'  Div.  303,  90  N.  Y.  Supp.  McConihe  v.  PiOmer,  76  Hun  116,  27  N.  Y.  Supp.  832; 

920;  State  Board  of  Pharmacy  v.  Rhinehardt,  116  App.  Polmanteer  v.  Badeau,  157  N.  Y.  Supp.  915. 
Div.  495.  101  N.  Y.  Supp.  760;  Mendosa  v.  Rose.  44 

§  186.  Place  of  trial  of  issue  triable  by  court. 

In  an  action  in  the  supreme  court  an  issue  of  law,  or  an  issue  of  fact  triable  by  the  court 
without  a  jury,  may  be  tried,  in  the  discretion  of  the  court  or  upon  stipulation  by  the  parties, 
at  a  special  term  in  any  county  within  the  judicial  district  embracing  the  coimty  wherein 
the  action  is  triable,  but  after  the  trial,  the  decision  and  all  other  papers  relathig  to  the 
trial  must  be  filed,  and  the  judgment  rendered  must  be  entered,  in  the  last  named  county* 

DoffBtlDil. — Code  civ.  proc.,  i  990,  as  am.  bv  L.  1870,  "court"  cause  the  court,  in  its  discretion,  may  send  the 

:k.    542,  L.  1913,  ch.  446.    The  limitation  in  |  990,  re-  cause  to  any  coimty  in  the  district  for  trial,  or  the  parties 

trieting  the  appHcation  of  section  to  eases  where  no  may  stipulate  for  such  trial. 

pedal  terms  distinct  from  trial  terms  are  sppointed,  has        Amendment  of  19iS. — ^Armstrong  v.  Corcoran,  166 

jeen  removed  and  the  section  broadened  so  tiiat  in  sny  App.  Div.  583.  152  N.  Y.  Supp.  65. 

§  186.  Place  of  trial  if  proper  county  not  designated. 

In  an  action  in  the  supreme  court,  notwithstanding  that  the  county  designated  in  the 
ranplaint  as  the  place  of  trial  is  not  the  proper  county,  the  action  may  be  tried  therein 
nless  the  place  of  trial  is  changed  to  the  proper  county  upon  the  demand  of  the  defendant, 
allowed  by  the  consent  of  the  plaintiff  or  the  order  of  the  court. 
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App.  Dir.  021,  40  N.  r.  Supp.  I14I,  tSd.,  1S8  K.  Y.  3M- 
Reminctoa  A  Sh«nnb3  Go.  v.  Nibckr&  Buk,  6i  ApfL  DiT, 
39S.  M  CT.  r.  6u|n.  KO:  BailnB  County  CoMumsn; 
Brewing  Co.  t.  Odell.  190  App.  Dir.  S8S,  ISl  N.  Y.  Sapn. 
8S;  Kuink.  T.  Co.  v.  O.  C.  i  R.  S.  Co..  «1  Miss.  204,  fe 
N.  Y.  Bupp.  930:  liidakv  t.  abaldDn.  43  Mbc.  Ilfl,  88 
N.  r.  8upp.  192. 


I  of  trial  of  &n  aetioa  ia  the  supreme  court  in 
purpoBe  in  tbt  oomi^uiit  ia  not  ^e  jnoper 
u  impartial  trial  cannot  be  had  in  the  proper 
aes  and  the  ends  c4  justice  will  be  piomotsd  by 

App.  Div.  260.  1S3  N.  Y.  Bupp.  TTS;  Cols  v.  Oonn  Acot- 

deot  A  Giuuiistee  Coipontioa.  179  Apn.  Div.  M2.  106 

.     N.  Y.  Sapp.  WliSbeSeilv.  MiUsrTruiluCo..  167  App. 

DiT.  see.  176  N.  Y.  Bupp.  BBS. 


Immrtlml  tdd.— Lent  t,  Ryder,  17  App.  Div.  415. 
fl2  N.  Y.  Bupp.  400:  Tuomey  V.  KiBddonl,  fy  App.  DiT. 
ISO,  74  N.  ¥.  Supp.  13',  Wouit  v.  Rocklud  Like  Ti^ 


RockCg..;      .„  -     -    .,      

TownoIOyit«BBy,  IIB  App.  Div.  503,  104  N.  Y,  S 
„,..  »T ,....__    ./gApp.  Div.  673,  !■"  " 


aupp.  H 
N.  Y.  S 


KT.i 

Supp.  179;  Hunn  v.  RooKvelt.  S7  Misc.  S5,  14fl  N.  Y. 
SUM).  291. 

OiiiTenlence  nt  wltnewei.— Hnrtiert  v.  Griffilli,  2 
App.  Div.  see.  37  N.  ¥.  Bupp.  I0B8;  BtO  v.  WhiMhewl 
Bnt.  Co.,  5  An).  Div,  &6G,  39  N.  Y.  Sufw.  434;  Hmu*- 
Duiis  T.  Moore,  7  App.  Dir.  439,  39  N.  Y.  Supp.  lOSt; 
Adriinw.  PUnt  A  Co.  v.  Coon,  15  App.  Dir.  B2,  M  N.  Y. 
Supp.  2S8:  Navntil  v.  Bohm.  2S  App.  Div.  400,  50  N.  Y. 
Bopp.  2ZS;  Sorder  v.  Muck,  35  App,  Div.  97.  54  N.  Y. 
Bupp.  634;  InttU  v.  Stoddmrd,  35  App.  Div.  5S»,  5*  N.  Y. 
Supp.  S13;  Ostcrhout  v.  Rave,  3S  App.  Div.  413.  6T  N.  Y. 
Supp.  336;  Rhodei  *.  Wlulet,  48  App.  Div.  361,  08  N.  V. 
SuDp.  177;  Rodd  v.  Sleioher.  53  App.  EKv.  638;  65  N.  Y. 
g,  1066;  ThompwD  v.  Mackinnan,  57  App.  Div.  329.67 
..  ^.  Supp.  1106;  HobeRa  V,  Laiuta|..60  App.  Div,  81, 
.9  N.  Y.  Supp.  736;  HaoklDS  v.  Hantord,  01  App.  Dir. 
341,  70  N.  Y.  Supp.  433;  Fiah  v.  F^h,  61  App.  Div.  073, 70 
N.  Y.  Supp.  900;  L'Amoureui  v.  Erie  R.  Co..  B2  App. 
Div.  505,  71  N.  Y.  Supp.  70;  Bpariu  r,  Uoitsd  TnoSpn 
Co.,  88  App.  Div.  204,  73  N.  V.  Supp.  108:  Browo  ». 
Bacbe,  06  App.  Div.  367,  72  N.  Y.  Supp.  637;  Ballaton 
StorajB  Co.  V.  Defoo,  67  App.  DLv,  341,  73  N,  Y.  Supp. 
772; Tarkin  v.  Watson  Waeon  Co.,  OS  App.  Div.  86,  74 
N.  V,  Supp.  73;  Lane  v.  Bocblowili.  77  App,  Div.  171, 

■^         -  ■        ,  117  App.  Div. 

., i,ll9App.Div. 

7;  Snyder  Co.  *.  Smith,  131  App. 
uiv.  112.  lus  n.  I .  Bupp.  992:  Pinkui  v.  United  dDaka: 
Suit  Co..!"'   "         "*      """    ""  "■   "  ~  —    "     ■ 

__,j.  109G:'DenJ>eT  V.   ._. _„.  _.  . __, 

N.  Y,  Supp.  230;  Noeley  v.  Erie  R.  R.  Co.,  134  App  Div. 
7S1,  IIB  N;  Y.  Bupp.  963:  Shapin  v.  Klar.  136  App.  Div. 
»1.  lao  N.  y,  8upp.  627;  Brady  v.  Weed  *  Co.,  137  App. 
Div.  764.  122  N.Y.  Supp.  625:  Ladsvv.Bleiiih,  137  App. 
Div.  BIO,  121  N.  Y.  Supp.  949:  Belden  v.  Schapiro,  133 
App.  Div.  669,  123  N.  Y.  Supp.  53;  Run  v.  New  York 
CeaUal  R.  R.  Co..  190  App,  Div.  87,  170  N.  Y.  Supp.  310; 
Seafir  v.  Shutu,  190  App.  Div.  518,  170  N.  Y,  Supp,  501. 
Ro«en  V.  Baver  Co.,  190  App.  Div.  S16;  181  N.  Y; 
""  "  ■■        ■  "    «  v,  B«ber  A  Co.,  100  Misc.  287, 

-.    atudobaker    Brottiere    Co.    v. 

7.  N.Y.  AP.  TrmclionCo.,  140ADP.  Div.  308,  12B  N.  Y. 


lADp.Div.308.  .  .  .  _. 
Bupp.  334;  Nawaold  v.  Weller  BouW  Worka,  143  App. 
Div,  381,  128  N.  Y.  Supp.  499;  Spanedda  v.  MuipK, 
144  App.  Div.  58,  128  N.  ¥.  Bupp.  ^;  NeimaB  v.  OiA- 
oar,  145  App.  Div,  197,  129  N.  Y.  Bupp.  913;  MuUsb  t. 
Cunia,  14S  App.  Div.  441,  129  N.  Y.  Bupp.  910;  Bui- 
niuchi  V.  Foater,  145  App.  Div.  702.  130  sTY.  Supp.  530; 
Deatach  v,  l^pton  Cold  aiorace  Co.,  146  App.  Div.  £88, 
*"    *■'    Y.  aunp.  Z73;  Oilmarlin  v.  Fullet  CoouMuly, 

Div.6B7,  l'"-  '"  =—   "" — 

'■    ayOo.,  _         .,  ...  .     _ 

'.  Maohaa.  14^  App.  Div.  JB7,    132  h 
"       ■  Hedser     --    -         — 


Supp.  1003:  Maueher  v.  HedseB,  148  App.  Di*.  B80: 
Mayer  v.  Madimn,  150  App.  Div.  519,  135  N.  Y.  8am. 
510;  Red  Ho<A  L.  k  P.  Co.,  v.  Ri^tmyer,  150  App,  tKv. 
663.  135  N.  Y.  Supp.  725:  Kau^an  v.  Xaufota.  1S3 
App.  Div,  99,  136  N.  Y.  Bupp.  594;  Jacina  v.  Lemmi,  ttS 
App.  Div,  S9T,  ISS  N.  Y.  Supp.  1034;  Upiphu  v.  iW 
MMhodiat  E^aoopal  Churob  Soc.,  160  App.  Div.  I4T,  140 
N.  Y,  Supp7ll04;  Lswia  v.  ToirD ol  BettieL  100  App.  IXv. 
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8M.  140  N.  Y.  Supp.  1041;  Otiley  v.  Jackaon  Memorial 
A.  M.  £.  Zkm  Church.  157  App.  Div.  222. 141  N.  Y.  Supp. 
616;  Hemenway  v.  FitssaralcU  159  App.  Div.  748.  144 
N.  Y.  Supp.  951;  Taylor  v.  Jacobs,  168  App.  Div.  260,  153 
N.  Y.  Supp.  778;  Rogen  v.  Blum,  168  App.  Div.  610,  154 
N.  Y.  Supp.  338;  Gate  v.  Flak,  175  App.  Div.  235.  161 
N.  Y.  Supp.  441;  ^eriela  v.  New  Yoifc,  Ontario  ft  Western 
Ry.  Co..  182  App.  Div.  92,  160  N.  Y.  Supp.  497;  Mao- 
Arthur  Bros.  Co.  V.  City  of  New  York.  182  App.  Div.  640. 
160  N.  Y.  Supp.  767;  Fielding  v.  Cohoea  Masonic  Temple 
Assn..  23  Misc.  52,  50  N.  Y.  Supp.  469;  Harris  v.  Brad- 
ley. 32  Misc.  487.  66  N.  Y.  Supp.  243;  O'Beinie  v.  Miller. 
35  MiK.  337.  71  N.  Y.  Supp.  946;  Lindsley  v.  Sheldon. 
43  Miae.  116,  88  N.  Y.  Supp.  192;  Hum  v.  Ohnatead.  55 
Miae.  504.  105  N.  Y.  Supp.  1091;  Brady  v.  Cohen.  57 
Misc.  358.  109  N.  Y.  Sux>p.  628;  Hanson  v.  Hanson.  88 
Misc.  244.  151  N.  Y.  Supp.  861;  MacArthur  Bros.  Co.  v. 
City  of  New  York,  101  Misc.  591.  168  N.  Y.  Supp.  407. 
revd..  182  App.  Div.  640.  169  N.  Y.  Supp.  767;  Wiggin  v. 
Phelps,  10  Hun  187;  Aekerman  v.  Delude.  29  Hun  137; 
BoTOS  v.  R.  ft  O.  R.  Co..  38  Hun  507;  Blake  v.  Everman. 
£6  Hun  463.  10  N.  Y.  Supp.  74;  Galtigan  v.  Homthal  71 
Hun  18.  24  N.  Y.  Supp.  632;  Aekerman  v.  Heniek.  71 
Hun  190.  24  N.  Y.  Supp.  606;  Oabom  v.  Stephens.  74  Hun 
91.  26  N.  Y.  Supp.  160;  Dunham  v.  Parmenter,  74  Hun 
560.  26  N.  Y.  Supp.  662,  affd..  148  N.  Y.  382;  Bushneli  v. 


Durant.  83  Hun  32. 31  N.  Y.  Supp.  606;  Zemer  v.  Dexter, 
92  Hun  195,  36  N.  Y.  Supp.  500;  Solbeig  v.  Ft.  Orange 
Const.  Co.,  142  N.  Y.  Supp.  228;  Fox  ▼.  Bernstein,  158 
N.  Y.  Supp.  383;  Schen  v.  Haner.  164  N.  Y.  Supp. 
947.  wi 

Ends  oflmtlM  miut  be  snbgerred. — Mills  v.  Spai^ 
row,  131  App.  Div.  241.  115  N.  Y.  Supp.  629;  Maucher  v. 
Hedges.  148  App.  Div.  889.  131  N.  Y.  Supp.  1008;  Laridn 
T.  Sheldon.  59  Misc.  406, 109  N.  Y.  Supp.  1105;  De  Qraase 
Paper  Co.  v.  Northern  New  York  Cob\  Co..  113  Mtse. 
588.  185  N.  Y.  Supp.  86. 

TnauAtory   actioiif. — Spaaedda    v.    Murphy,    144 


M>p.  . 

Lumber  ft  Mfg.  Co.  v.  Bamett,  185  App.  Div.  572.  178 
N.  Y.  Supp.  4. 

Chance  ftom  mnl  county. — ^Assets  Collecting  Co. 
V.  Equitable  Trust  Co..  168  A^,  Div.  145.  153  N.  Y. 
Supp.  109;  Broderick  v.  De  Mesa.  178  App.  Div.  669,  165 
N.  Y.  Supp.  809;  Veeldorano  v.  Union  Ky.  Co..  183  App. 
Div.  515.  171  N.  Y.  Supp.  5;  Standard  Building  Suppfar 
Co.  V.  Waterman,  164  N.  Y.  Supp.  673. 

WalTW.— Sehaaf  v.  Denniston.  121  App.  Div.  504. 106 
N.  Y.  Supp.  168;  Northway  HokUng  Co.  v.  Paiker.  114 
Misc.  57.  186  N.  Y.  Supp.  581. 


§  188.  Effect  of  change  of  place  of  trial. 

Where  the  place  of  trial  of  an  action  in  the  supreme  court  is  changed  to  another  county, 
the  subsequent  proceedings  shall  be  had  in  the  county  to  which  the  change  is  made  the 
same  as  if  it  had  been  designated  in  the  complaint  as  the  place  of  trial,  except  as  otherwise 
directed  by  the  court  or  provided  by  the  written  consent  of  the  parties,  filed  with  the  clerk. 
The  cleric  of  the  coimty  from  which  it  is  changed  must  forthwith  deliver  to  the  clerk  of  the 
county  to  which  it  is  changed  all  papers  filed  in  the  action  and  certified  copies  of  all  min- 
utes and  entries  relating  thereto,  which  must  be  filed,  entered,  or  recorded,  as  the  case  re- 
quires, in  the  ofBice  of  the  last  named  clerk. 


BcrifAtlOB* — Code  dv.  proc.,  1 068.  as  am.  by  L.  1877, 
eh.  416.  without  change;  originally  revised  from  code  of     Knitting  Co.^  17  App.  Div.  383.  45  N.  Y 
pfoe^^l  126.  last  sentence. 

Wiilittif  m — Removal  of  action  from  the  county  court     235. 
of  one  county  to  that  of  another.  C.  P.  A..  1 180. 


Motloiito  open  MlAoli.— Croll  v.  Empire  State 

App.  Div.  383.  45  N.  Y.  Supp.  680; 

Tothurst  V.  Howard,  94  App.  Div.  439, 88  N.  Y.  .Supp. 


§  189.  Change  of  place  of  trial  of  actions  pending  in  other  courts. 

The  supreme  court  upon  the  application  of  either  party  may,  and  in  a  proper  case  must, 
make  an  order  directing  that  an  issue  of  fact  joined  in  an  action  or  special  proceeding  pend- 
ing in  any  other  court  of  record,  except  the  city  court  of  the  city  of  New  York,  or  except 
an  action  in  a  county  court  relating  to  real  property,  be  tried  at  a  term  of  the  supreme  court 
in  another  county  on  such  terms  and  under  such  regulations  as  it  deems  just.  After  the 
trial  the  cleric  of  the  county  in  which  it  has  taken  place  must  certify  the  minutes  thereof, 
wliich  must  be  filed  with  the  clerk  of  the  court  in  which  the  action  or  special  proceeding 
is  pending.  The  subsequent  proceedings  in  the  last  mentioned  court  must  be  the  same 
as  if  the  issue  had  been  tried  therein. 

property  aotioaa.  aa  specified  in  §  340,  aubd.  1.  This 
change  in  S  218  contemplates  the  repealing  of  {  343  and 
the  last  two  sentences  of  i  344,  omitting  the  details  of 
details  of  procedure  contained  in  those  sections. 

It  will  be  noted  that  {(  343-346  relate  to  the  change 
of  venue  of  an  action  to  another  county,  and  after  the 
chai]||e  has  been  made  all  subsequent  proceedings  are 
had  in  the  new  county.  |  218  provides  only  for  a  cnange 
for  the  purpose  of  the  tnal.  and  thereafter  the  action  is 
retumea  to  the  original    county. 

Bciaraiie6S«~-Removal  of  action  from  county  court 
to  supreme  court,  C.  P.  A.,  {§  95.  168,  190;  from 
city  court  of  New  York  to  supreme  court,  N.  Y.  C.  Ct. 
A.,  i  22.    Change  of  place  of  trial.  C.  P.  A..  {§  187,  188. 


dv.  proc..  I  218.  as  am.  by  L. 
1805.  eh.  946;  originally  revised  from  L.  1847,  ch.  280, 
§49.  Under  the  language  of  §  218,  all  county  court 
aetioBa  are  in  terms  excepted  from  its  proviaions.  New 
York  dty  eourt  actions  are  also  excepted.  These  two 
exeeptioDa  were  eontained  in  {  218  because  the  removal 
of  eouaty  court  actions  to  the  supreme  court  is  regulated 
by  code  dv.  proc..  H  343-346,  and  New  York  city  court 
aetioas  by  code  dv.  proc.,  f  319.  The  actions  embraced 
within  the  scope  of  ft  343-346  are  those  specified  in  subds. 
3  and  3  of  code  dv.  proc.,  S  340.  The^  do  not  include 
real  property  actions  or  foreclosure  of  uens  on  chattels, 
covered  ov  f  340.  subd.  1.  |  218  has  been  here  amended 
so  that  the  only  county  court  exception  refers  to  real 


§  190.  Removal  of  action  to  supreme  court  from  county  court. 

The  supr^ne  court,  upon  the  application  of  either  party^  upon  notice  and  upon  proof  that 
the  county  judge  is  incapable  of  acting  in  an  action  or  special  proceeding  pending  in  the 
county  court,  may,  and  if  the  special  county  judge  is  also  incapable  of  acting  must,  make 
an  order  removing  it  to  the  supreme  court;  such  order  to  take  effect  from  the  entry  thereof 
in  the  county  clerk's  office.  Thereupon  the  subsequent  proceedings  in  the  supreme  court 
must  be  t^e  same  as  if  it  had  originally  been  brought  in  that  court,  except  that  an  objection 
to  the  jurisdiction  may  be  taken  which  might  have  been  taken  in  the  county  court.  An 
order  to  stay  proceedings  for  the  purpose  of  affording  an  opportunity  to  make  the  applica- 
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tion  for  removal  may  be  made  by  the  county  judge  or  by  a  judge  authorized  to  make  such 
an  order  in  the  supreme  court  and  with  like  effect  and  under  like  circumstanceB. 

Dcrlratloiu — Pint  two  sentences  are  last  two  sen-  courts  in  any  other  oounty  when  requested  by  the  judflo 

tences  of  code  err.  proc.,  1 342,  as  am.  by  L.  1877,  oh.  416.  of  such  other  oounty."     i  342,  oricinally  revised  from 

Last  sentence  is  code  dv.  proc,  1 346,  wnleh  is  applicable,  code  of  proo.,  |  30,  subd.  13,  as  am.  by  L.  1876.  eh.  431, 

Kemainder  of  section  342  is  under  "general  provisions —  1-3.   (  346.  new  in  code  dv.  proc.;  see  L.  1873.  eh.  239, 

county  court."  {73,  ante.    The  new  matter  inserted  at  |I5.  9.    {  344.  .new  in  code  civ.  proc;  see  L.  1873,  ch. 

the  end  of  first  sentence  is  taken  fn»n  code  dv.  proc.,  239.   H  5,  9. 

i  344.    See  constitution,  art.  6,  {  14,  last  sentence,  as         Eefcrencc. — Incapadty  of  judge,  judidaiy  I.,  {  16. 
ioUows:  "A  oounty  judge  of  any  county  may  hold  county 
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ARTICLE  24 
Parties 

Sec  191.  PartiM  to  a  civil  action.* 
192.  Nonjoinder  and  mlfljoind«r. 

103.  Deiwmination  of  rights  of  pwtiM  b^ore  the  eourt. 

104.  Joinder  of  parties  in  intereet. 

105.  Suing  for  benefit  of  others. 
196.  LeaTe  to  sue  as  poor  person. 
107.  Costs  in  former  action  no  bar. 
198.  Leave  to  defend  as  poor  person. 
109.  Poor  person  defined. 

aoo.  Mamed  woman  as  party. 

201.  Infant  as  a  party. 

202.  Guardian  aa  litem  generally. 
208.  AppHoation  for  guardian  ad  litem* 
2M.  Notice  of  ^>pUeation  for  appointment. 
206.'  liability  for  costs  aa  guaiman  ad  litem.* 

206.  Guardian  for  absent  infant  defendant. 

207.  Guardian  of  infant  or  incompetent  person  without  application. 
2QB.  Guardian  ad  litem  for  incompetent  person  in  certain  cases. 
900.  Joinder  of  plaintiffs  genenUy. 

210.  Action  to  be  brought  in  name  of  real  party  in  interest. 

211.  Joinder  of  defendants  generally. 

212.  Defendant  need  not  be  intere^ed  in  all  the  relief  daamed. 
313.  Where  doubt  exists  aa  to  who  is  liable. 

214.  People  as  defendants  in  certain  real  estate  actions. 

218.  Unknown  defendant. 

316.  Joinder  as  defendants  of  petaons  severally  liable. 

217.  Defendant  when  allowed  to  defend  after  substituted  service. 

§  191.  Parties  to  actions  and  special  proceedings. 

The  party  prosecuting  a  civil  actioQ  is  styled  the  plaintiff;  the  adverse  party  is  styled 
the  defendant.  Wherever  by  statute  or  rule  provisions  in  tenns  applicable  to  an  action 
are  made  applicable  to  a  special  proceeding,  the  prosecuting  party  other  than  the  people 
or,  if  the  special  proceeding  is  instituted  in  the  name  of  the  people  upon  the  relation  of  a 
private  corporation  or  individual,  the  relator,  is  deemed  a  plaintiff  and  the  adverse  party 
a  defendant. 

Pgtlf  ttoe. — ^First  sentence  is  code  dv.  proc,  |  33, 38,         Swttoti  elted. — Allen  v.  McCormiok,  110  Misc.  254  • 
without  change;  originaUy  revised  from  code  of  proc..  |7a     180  N.  Y.  Supp.  110. 
Lest  sentence  is  last  clause  of  code,  civ.  proc.,  |  3279, 
OMde  general. 

§  192.  Nonjoinder  and  misjoinder. 

No  action  or  special  proceeding  shall  be  defeated  by  the  nonjoinder  or  misjoinder  of 
parties.  New  parties  may  be  added  or  substituted  and  parties  misjoined  may  be  dropped 
by  order  of  the  court  at  any  stage  of  the  cause  as  the  ends  of  justice  may  require. 

DerivmtloB. — New.       Reference     to     "substitution"     This  ptovinon  is  from  the  New  Jeraey  practice  (1912), 
covers  code  civ.  proc.,  1 1588,  which  has  beep  omitted.     {  9.    See  also  English  practice,  order  16.  r.  11. 

§  193.  Determination  of  rights  of  parties  before  the  court 

The  court  may  determine  the  controversy  as  between  the  parties  beforo  it  whero  it  can 
do  80  without  prejudice  to  the  rights  of  others  or  by  saving  their  rights;  but  where  a  com- 
plete determination  of  the  controversy  cannot  be  had  without  the  presence  of  other  par- 
ties the  court  must  direct  them  to  be  |3rought  in.  Whero  a  person  not  a  party  to  the  action 
'uks  an  interest  in  the  subject  thereof,  or  in  real  property  the  title  to  which  may  in  any 
oanner  be  affected  by  the  judgment,  or  in  real  property  for  injury  to  which  the  complaint 
lemands  relief,  and  makes  application  to  the  court  to  be  made  a  party,  it  must  direct  him 
0  be  brought  in  by  the  proper  amendment. 

DMfmtfoB.-'Code  dv.  proc,  f452,  as  am.  by  L. 
1901,  ch.  612.  without  change;  on^nally  revised  from 
'ode  of  proc.,  1 123.   See  New  Jefsey  pnetioe  (1912),  |  8.     in  certain  oases,   Id.,^  |  287. 


I  808;  when  thurd  pemn  may  be  brought  in  in  certiorari 
to  review.    C.  P.  A.,  |  1302;  as  to  interpleader  by  order 


meal,— Bringing  in  additional  parties  in  action        Application. — ^Lewisohn  Bros.  v.  Anaconda    Copper 

eourt  of  claims.  Ct  CI.  A.,  f  20;  biuuong  in  parties  on     Co..  29  App.  Div.  562.  61  N.  Y.  Supp.  1089;  Beck  v. 

Ni«h  or  tnMfer  ol  m^mut*,  ^-  ^-  :^*'  *^^7j  J*™^^  A^    Standt.  J^O  .4PP-^I>iv>gl»  J26JSr.  Y.  Supp.  430;  Oppen- 

App. 


*  Doe#  not  correqKnid  to  seetioii 

7f 


SIM 


CIVIL  PRACTICE  ACT 


Dnited    Shoe    Rcpsiring   Msnbinc  Co.    v.    Dochtcmun     Ry.  Co..  . 
aioraee  WirehpuM  Co.,  186  App.  Div„  3»,  IT*  N.  Y.     v.  TyKO. 
Bupp.  2S4:  Griimold  v.  Cildwen,  14  Muc.  £90.  36  N.  Y 
Supp.  1057;  Union  Tnut  Co.  v.  Bolisr,  X  MIk.  BS,  51 
N.  Y.  Supp.  5S0;  Colluiui  i.  Ksmoilte,  etc.,  R.  R.  Co. 
«S  Miac.  J7«,  95  N.  Y.  Bupp.  613. 
CauatrutUiia.— Gittlemao    t.    Fsltoiui.     122    Api 


Bouth  a 
-  N.  Y.  HU] 

"   ri  342. 


Nat.  Gu  A  Fuel  Co.,  I 


c.  339.  M3. 


r    ColumbLu 


112 

30  E_ 

Y.W;  Bsuer  V.  Dewey.  sS  App.  iiiT.  87,  _.  ...  .. , 

Z72.  nrd..  IM  N.  7,  402;  Ooldstcin  v,  SimiHKi.  85  Ap 
DIv.  83,  82  N.  Y.  Supp.  1038;  Tan  Eyok  v.  Keller,  ' 
App.  Div.  108,  91  N.  Y.  Supp.  189;  Honn  v.  Bninu 
116  App,  Div,  482,  101  N.  "f.  Bupp.  988;  Touhey  Co. 
BhoncD  ConM.  Co.,  100  Miw.  181,  186  N,  Y.  Bupp.  42 

Equitable  and  l(«al  acttou.— Sand  <.  Chureh,  ; 
App.  Div.  136,  143.  52  N.  Y.  Supp.  8M:  Gnvn  El.  C 
V.  Muonic  TuDpIalAwi.,  S5  Hun49e.  33  N.  Y.  Sup 
362. 

AcUoni  at  la 
mandcd- — Bhuc 
Cooperage  Co.  v 


Y.  DuHM.  150  App.  D_..  __.,  ___  , 

bub  V.  Mut.  life  lu.  Co..  1B2  Ai 

Sudd.  982;  Brooklyn  Cooperue  O 

App.  Div.  246,  181  N.  Y. 


Baniett.  104  App.  Div.  418,  IB5  N.  Y.  Supp.  424:  Juoue* 

"-  '  '-^- NiioD.  110  M>«.  494.  iSl  N,  V.  Supp. 

,  —  .,  Seed.  S  Misc.  4.  2S  N.  Y.  Sum.  lllB; 

ler  of  M»on,  12  Mi«e.  77. 33  N.  Y.  Supp,  43:  Fmbws 

~      33Mi«t.458,B7irY.Bupp.B88: 


L  Co.,  loo  MiK 


Touhey  Co.  v.  Sfaana 
N.Y.  Supp.  420:  E.tle 
Thauhnr,  48_Hud  Vt 

...       .-       —    J'Hs,  7'n.  y."8u^:  5M, " 

iDtccMt  In  ml  pf*Hrtjr--Jobiulon  v.  Donru.  lOa 
N.  Y.  269;  Moonev  v.  N.  Y.  Elov.  K.  R.  Co..  183  N.  Y. 
242;  Btokea  v.  MuibUUn  R.  Co..  47  App.  Div.  "  " 
N.  Y,  Supp.  333;  BniWi  V    ■ ■-    '—    "=-    ' 


1.  700; 


■Doner  ladcinmt  onlr  de- 

,y.  166  N.  Y.  402:  BtooUyn 
Lumber  Co.,  220  N.  Y.  642; 

,_^^„     — -^    --   H«B«neyer.  4   App.   Div.  62, 

38  N.  Y.  Bupp.  626;  Hetfem  V.  Hunt,  8  App.  Div.  585, 
40  N.  Y.  Bupp.  914;  Eonigbium  v.  Jiwkjoii,  97  App. 
Div.  527,  90  K;  Y.  Supp.  182;  Long  v.  Burke,  106  App. 
Div.  457,  M  N.  Y.  Supp.  277;  Disunion  v.  Tywn.  125 
App.  Div,  735,  738,  110  N,  Y.  Supp.  2S9;  Oppenheinwr 
v.  Cily  ot  New  York,(ChelsH  BukJ,  140  App.  Div. 
tT2,  133  N.  Y.  Bupp.  741;  Wmkh  v.  Nat.  BntKhny 
Bank.  11  Mbe.  249,  32  N.  V.  Supp.  734,  ifld.,  13  Miac. 
3, 33  N.  Y.  Supp.  908;  Cily  of  InnwDod  V.  Coffin.  39  Miso. 
278,  77  N.  Y,  Bupp,  907;  BriCton  v.  Bobde,  86  Hun  449. 
32  N.  Y.  Supp.  ^;  Gravca  El.  Co.  v.  Maaonic  Temple 
' —     85  Hun  496.  33  N.  Y,  "■ —    "' 


Ry.  Co.,  79  App.  Div.  533. 
Co.  V.  Brady,  82  App.  " 
O'Connor  vTHendritl,  1 


..  .JaahatlKn  FCy.  Co., 

N.  Y.  Supp.  017:  Pope  v.  Mauhatlan 


.  379.  81 
p.  Div.  4 


»:KDehlerft 


.  MulboUand  v.  Reid,  IS^pp.  Div.  882,  16 
Supp.  784:  Ruaa  v.  Bumlton.  8  Uimi.  6, 28  N,  Y.  Si„ 
Bowera  v.  Denton.  41  Miac.  133.  83  N.  Y.  SUpp 
Earle  V.  Hart,  20  Hun  75:  T  "    ■  ^ 

219.  33  N,  Y,  Supp.  1022. 

ramtlHI.'^Deuke  v.  Denika.  44  Ai».  Div.  821. 60  N. 
Flamm  v.  Peny,  78  App.  Div.  M»..BO 


■SSJ 


N.Y.a 

N,  Y,  I 
N.  Y.  t 


M25:C 
>'.  1021. 


'.  Many,  i 


ia(1918),  lS2App. 
208;  Sherman  v.  Paiigb.  53  N.  Y.  483;  P^trr 
87  N.  Y.  322;  Oeterhoudt  v.  Board  of  Supe 


Div.  724.  170N,  Y^Suj 
N,  Y. 


;S 


r.  Tacke, 


p.  Div.  321, 156 

\  isi.  y 


f.  Ruaell.  8  App.  Div.  518, 40  N.  Y. 
-^  "-  -■.  Oomollu,  129  App.  Div. 
..__..  n  Realty  Co.  v.  Oelaneey 
r.  746,  ISO  N.  Y.  Supp.  207;  Zuudd 


N.Y,  133,  l*6!01darv 

Supp.  8B;  People's  Trust  C 
1&  111  N,  Y.  Supp.  «l:  J 
Oance,  190  App,  Y 

'i  Hm  lanekxan. — Hilton  Bridae  Co.  v. 
B-H-B-Co,  IMN.Y.SBft  Van" 


...    ..  230;  Chumao  v,  Foi ...    -. 

Mahr  V.  Norwieb  Union  F.  1.  Soe.,  127  N.  Y.  452,  4S0; 
Niidliuer  v.  Benbaimer.  133  N,  ~ 


138  N 


127  N.  Y.  452,  450;  Sink  dcpOritf.— Helene  v.  Con  Gichaiwe  Bast,  9S 

_    45:  ArfitoS  V.  a.ty  Anp,  Div.  5W.  80  N.  Y.  Supp,  J'"    "         ■       --    ■ 

133  N.  Y.  187.  196;  Moultou  v.  Cornish,  OCy  Ssv,  Bank  InM.,  24  Miac  ' 

~  ■    ■         ' Oart*!  ■     ■ 


3:  Gahuha  v.  Galuaha.  138  N.  1i 


I90  ri.  X.41M:  vaoaitan  v- 
I.  114  MUc.  MS.  188  N.  T. 

D  Skchanpi 
10;  CoKil  V 

12  N.  yTSupi 


r.  Bbaier,  163  N.  Y,  183;  Hilton  6rid<e     32 

Co.,  T.  N.  Y.  C.  A  H.  H.  R.  E.  Co..  115  N.  Y.  390;  Ste--  ' 

baob  v.  Prudential  Ina.  Co..  17S  N.  Y.  471;  E&u 

Schweyer.  13  App.  Div.  336,  43  N.  Y.  Suw  55:  Art™.     „ 

v.Birck29App.  Div.  366,  61N.  Y.Supp.  49l;Monta«ue     51  Am.  Div.  466.  84  N.  Y.  Supp. 
,  V.  Jewelsra  ft  Tladesnen'a  Co.,  44  App.  Div.  aai.  W  N.     8  Mbc  4.  2S  N.  Y.  Supp.  1115;  E 

Y.  Supp.  880;  Cook  V.  Lake,  50  App.  Div.  B2,  63  N.  Y.     "-  "  " —  ' 

Bupp.  SIS:  Leaterv.SeUlein.  60  App.  Div.  230.  63  *J.  V. 
Bnpp.  748;  Reimen  v,  Scbmitt.  88  App.  Div.  200,  74 
N.  Y.  Bupp.  122;  Haabm  v.  Moses.  SI  App.  Div.  199, 
80  N,  Y.  Supp.  867;  Beder  v.  McCrrm,  135  App.  Div. 
704,  HON.  yT  Supp.  740;  Commercial  Trust  Co.  V.  Peck, 
135  App.  Div,  7M,  735,  119  N,  Y.  Supp.  946;  Ducae  v. 
Ducaa,  160  App.  Div.  307,  136  N.  Y.  Bupp.  36;  Mandel 
V.  GuardiMi  HoWing  Co..  192  Anp.  Div,  390,  182  N.  Y. 
Supp.  686;  Contimntjil  Trust  Co,  v.  NobeL  "-  "■ 
32e,  30  N.  Y.  Supp.  904;  Walah  v.  Nat,  Bniadi 


t  Aw.  Div.  33.  52  N,  y,  Sujip.  492. 

■e^fftH.— RoKubeK  V.  Sabman,  144  N.  Y.  M 
8  Miac.  eie,  »  iT  Y.  Sm.  32T:  UhHalda  v.  Ti 
IS  App.  Div.  438. 44  N.  YTB%.p.  4^;  Mlebaelis  v,  T 

Sti 

V.  Herman,  25  Miac.  429,  M  N.  Y.  S 
■  V.  Sohrieber,  60  Miss.  817.  99  N.  Y. 


N.X.aH 


K.  Supp.  9 
„.  N.  Y.  Bu|,,.  .__. 

N.^M^ldMArMI  *.  Oloott 


}  N.  Y.  Supp.  904;  Walah  v.  Nat,  Bniadi 

c.24B,2Sl,  S3N.Y.8upp.7M;  Vlolorv._     . 

26  Miec  64S,  57  N.  Y.  Supp,  599;  National  Bank  «l 
Depoaitv.Banly.  2eMiac.  655:S7N.  Y.  Bu^p.  63S.slFd.. 


-      -     ---, Olnott,  O  AppL  Dh>.  1«.  r» 

N,  Y,  Bupp.  030:  Ando-Arn,  Bavinga  A  L.  Asan„  66  Apo. 
Div.  0,  n  N.  y.  fhrpp.  1011:  HawUDoey  v.  Bite  134 
App,  Div.  809,  100_Nr Y.  Su^  M2.  ^d- J**  N.  Y.  590; 

,  ITS  N.  Y.  432; 


rrs.  30  Hun  S 


ji  219, 32  N.  i.  siipp.  see. 


Smith  V.  Cent 
Supp.  152,  affd 
4ejHtra  5t3, 


Bum) 


t.  Brook  tyn  Hdcbta  R. 
0^  82  App.  Div,  580.  81  N.  Y.  Bunp.  860. 
BlBhta  ot  prrwna  made  mtOH  to  ttniea  of  pa- 
—  ,-^Curtii  V.  Qoldbmii,  137  App.  Dh.  10,  121  N.  Y. 

dd  V.  Blevenson,  112  N.  Y.  328;  Sand  -r. 

139.  G2  N.  Y.  Bupp.  854:  Mawbiu- 

124  App.  Div.  600,  109  Jf.  T.  Supp.  332, 

/.  S90:  city  Equity  On.  -r.  Bin  Pa^RMlty 

1.  Div,  8,'i6,  126  N.  y.  Bupp.  437;  Matter    ' 

3  N.  Y.  Supp,  4S;  ~  -    - 


.ST.  Cnis- 
>r.  tnit.,  W 


§  194.  Joinder  ot  parties  in  intttrast 

Of  the  parties  to  the  action  thoee  who  & 


e  united  in  interest  must  be  joined  its  plaintiffs 
or  defentbnts  except  as  otherwise  expressly  prescribed  in  this  »ct.  If  the  consent  of  any 
one  who  should  be  joined  as  a  plaintiR  cannot  be  obtained  be  may  be  made  a  defendant, 
the  reason  therefor  being  stated  in  the  complaint. 

«.  wititoHt  ehK^e,  Kafereneea .—Persons  severally  liable  as  defendante; 
UhiUowlnB.  (448,  (Aaoiof  jatndK.CP.A^illfl;  pmoeedinnaaainstnieh 
I  ,.„  ■ .  j.»__j__.j     Id.,|47S;ioindeioIdo(endant«ina)eclinelit. 


eicept  last  sentena  whicbiamade  t  K-  -__- 
originally  revised  from  code  of  proo..  |  119.  ir 


art.  24 


PARTIES 


§§  lOSr-lOR 


Id.,  I  996:  in  action  for  nuisanoe,  real  property  1.,  (  529; 
in  action  tor  dower,  Jd.,  i  463. 

i!PpltaAltoB.->Millar  t.  Bariow,  78  App.  Dit.  831.  799 
N.  Y.  Bupp.  964;  Reed  v.  Wiley,  Barker  A  Camp  Co.. 
61  Miae.  574. 101  N.  Y.  Bupp.  39;  BrinkerhoS  t.  Tienma, 
61  Miac.  586,  114  N.  Y.  Supp.  39;  Snow  ▼.  Hanulton,  90 
Hun  157,  35  N.  Y.  Supp.  775. 

FtirUm  •*VBltc«  In  liitor««t.»*-^National  Bank  of 
Amiterdam  v.  Schuler.  158  N.  Y.  163;  Municipal  Gaa  Oo. 
T.  Publte  Serviee  Com.,  225  N.  Y.  89;  Mowbray  v.  Dieok- 
nuuu  9  App.  Div.  120,  41  N.  Y.  Supp.  82;  SuUiTan  v. 
fonmr  Qarden  Ina.  Co.,  35  App.  Div.  633,  54  N.  Y.  Supp. 
629;  Proopeot  Paric  A  Coney  Island  R.  R.  Co.  v.  Moray, 
155  App.  Div.  347,  140  N.  Y.  Supp.  380;  Mimon  v. 
Warner.  185  App.  Div.  246,  173  N.  Y.  Supp.  69;  Ruaa  v. 
Stration,  11  Miac.  565,  32  N.  Y.  Supp.  767;  Van  Home  v. 
Fimaee,  32  Hun  604;  Rogera  v.  Patterson,  79  Hun  483,  92 


N.  Y.  Supp.  963;  Wood  v.  Sydney  Sadi,  Blind  4;  Furni- 
ture Co.,  92  Hun  22,  37  N.  Y.  Supp.  885. 

—Baron  v.  Labon,  121  App.  Div.  544, 106 
N.  Y.  Supp.  243;  Natter  v.  Blanchard,  153  App.  Div.  814, 

139  N.  Y.  Supp.  859;  Schuyler  v.  Booth,  37  Miao.  35,  74 
N.  Y.  Supp.  733. 

Where  consent  cannot  be  obtained. — Roberta  v. 
N.  Y.  Elev.  R.  R.  Co.,  156  N.  Y.  31;  Lawk  v.  Quanlian 
Fire  A  lile  Aasuranoe  Co.,  181  N.  Y.  392,  affg.  93  App. 
Div.  157.  87  N.  Y.  Supp.  525;  Bracken  v.  AUaatio  Trust 
Co.,  23  Miac.  579,  51  N.  Y.  Supp.  1007;  Freeman  v. 
Abramaon.  30  Miac.  101.  61  N.  Y.  Supp.  839;  Bear  v. 
American  Rq>.  Tel.  Co.,  63  Hun  400.  18  N.  Y.  Supp.  203. 

Reqneat  to  Join  as  plaintiff. — Wallach  v.  uryfooa, 

140  App.  Div.  438,  125  N.  Y.  Supp.  308;  Ciiminiifts  v. 
Middletown.  Unionville  A  W.  G.  R.  R.  Co.,  147  App. 
Div.  105,  131  N.  Y.  Supp.  710. 


§  196.  Suing  for  benefit  of  others. 

Where  the  question  is  oae  of  a  eonunon  or  general  interest  of  many  persons  or  where  the 
persons  who  mi^t  b«  made  parties  are  very  numerous  and  it  may  be  impracticable  to 
bring  them  all  before  the  court,  one  or  more  may  sue  or  defend  for  the  b^iefit  of  all. 


Ikiliatfon.— <}ode  civ.  proc.,  |  448,  laat  aantence, 
without  change;  originally  revised  from  code  of  prop., 
i  119,  in  part. 

Actloii  hf  one  for  he«eflt  of  aD.— Greavea  v.  Goi«n. 
69  N.  Y.  154;  Franaworth  v.  Wood,  91  N.  Y.  308:  BxinSc- 
eihofr  V.  Boatwiek,  99  N.  Y.  185;  Harvey  v.  McDonald, 
113  N.  Y.  526;  T>'ndall  v.  Pine  Lawn  Cemetery,  198  N.  Y. 
217,  afff.  134  App.  Div.  970,  119  N.  Y.  Supp.  1148;  Bixd 
V.  Lampheaj>  11  App.  Div.  613.  42  N.  Y.  Supp.  623; 
Whhing  V.  £hnira  Inda.  Aaan.,  45  App.  Div.  849, 6l  N.  T. 


Supp.  27;  MacArdell  v.  Oloott,  62  App.  Div.  127.  70  N.  Y. 
Supp.  930;  Brown  v.  Bache,  66  App.  Div.  367,  72  N.  V. 
Supp.  687:  Whitmore  v.  New  York  Inter^Urbaa  Waiter 


Co..  158  Amp.  Div.  178,  148  N.  Y.  Supp.  1096;  Atkiae 
V.  Trowbridge,  162  App.  Div.  629,  148  N.  Y.  Supp.  191; 
Brm^  v.  Poor,  167  App.  Dfv.  784.  158  N.  Y.  Supp.  832; 
Hilton  Bzidge  Const.  Co.  v.  Foster.  26  Miao.  388,  57  N.  Y. 
Supp.  140.  affd..  42  App.  Div.  680,  59  N.  T.  Suim.  1106; 
Beaton  B.  B.  Assn.  v.  Brooklyn  B.  B.  Club,  37  Miac.  581. 
75  N.  Y.  Supp.  1076;  Batea  v.  Bradley,  24  Hun  84:  Bear 
V.  American  Rap.  Tel.  Co.,  86  Hun  400;  Stevena  v.  tJnion 


Trust  Co..  57  Hun  498,  11  N.  Y.  Supp.  288;  Qibaoa  v. 
American  Loan  A  T.  Co..  58  Hun  443. 12  N.  Y.  Supp.  444  ; 
Baur  V.  Piatt,  72  Hun  326.  25  N.  Y.  Supp.  426;  Clark  v. 
Clark,  29  N.  Y.  Supp.  338;  Kirk  v.  Young.  2  Abb.  453; 
Coe  v.  Beekwith.  10  Abb.  296,  31  BarbTsSO;  Bloete  v. 
Simon,  19  Abb.  N.  C.  88;  Cockran  v.  American  Opera  Co., 
25  N.  Y.  Supp.  426.  20  Abb.  N.  C.  1^4;  Havannyer  v. 
Brooklyn  Sugar  ReBniag  Co.,  26  Abb.  K.  C.  1^  Mo- 
Kttisie  V.  L'Amoureux,  11  Barb.  516:  Cos  v.  Piatt,  32 
Baib.  126;  Butts  v.  Wood,  88  Baib.  181,  affd..  87  N.  Y. 
Simp.  317;  Towner  v.  Tooleir,  38  Batb.  698:  Luliog  v. 
Atlantic  Mut.  Ins.  Co.,  45  Baro.  510;  Petree  v.  LansiDg,  66 
Barb.  357;  Smith  v.  Rathbun,  66  Barb.  402;  Reid  v. 
Evergteena,  21  How.  Pr.  819;  Produee  Bank  v.  Morton,  49 
How.  Pr.  277,  1  Abb.  K.  C.  174;  Wataon  v.  Harlem  A 
N.  Y.  Nav.  Co..  52  How.  Pr.  848;  Meade  v.  St.  Louia  Mut. 
life  Ina.  Co.,  61  How  Pr.  1;  Famum  v.  Bamum,  2  How 
N.  S.  396. 

Seatlaii  dted.— United  Statot  Mortgage  and  Trust 
Co.  V.  New  York  Dock  Co.,  108  Misc.  120,  177  N.  Y. 
Supp.  465. 


§  196*  Leave  to  sue  aa  ^oor  person. 

A  poor  person  whether  an  adult  or  mfaot  not  being  of  ability  to  sue  who  alleges  that  he 
has  a  cause  of  action  agauist  anoth^  person  may,  by  order  of  the  court,  prosecute  as  a  poor 
person  and  have  an  attorney  assigned  to  conduct  his  aetkm; 


Bwli>Mim«--Code  civ.  proe.,  1 468,  aa  am.  by  L.  1801. 
eh.  170,  without  change  of  lubetance.  The  portion 
omitted  above  ia  tranaferred  to  rules.  Sse  rules  of  ^vil 
practires,  36.  1 458 originally  revised  from  R.  S.,  pt.  8.  cb. 
8.  Ut.  1. 1  1.  '  ^ 

**PlDor  Mn#B."— MoNamara  v.  Nolai),  13  Muc.  76, 
34  N.  Y.  Supp.  178. 

TISM  of  applkfttioil.— Shapiro  v.  Bunto,  7  Miac.  418, 
27  N.  Y.  Supp.  960;  Kalm  v.  Singer  Mfa.  Co.,  18  Miac. 
568,42  N.  Y.  Supp.  461:  Florence  v.  Bulkley.  1  Duer  705. 

When  gr»iitea.^Fcier  v.  Third  Ave.  R.  R.  Co..  0 


App.  Div.  607.  41  N.  Y.  Supp.  821;  Kerrigan  v.  Lang- 

N.Y.  Supp.  230;  Rutkowaky  V. 
N.  Y.  Supp.  546:  MuUer 


staff,  64  App.  Div.  497, 72 

Cohen.  74  App.  Div.  415.  77 

V.  Baznmann.  77  App.  Div.  212.  78  N.  Y.  Supp.  1022; 


Somkow  v.  Sbeinker,  84  A-igp.  Div.  463.  82  N.  Y.  Suj 

996;  ^ 

150. 

34  N.  Y.  Sum>.^66;*Harris^v.  Mutusi"!^^ 

N.  Y.  Supp.  718;  Downs  v.  Farley,  18  Abb.  N.  C.  464; 

Glaflbers  V.  Dry  Dock,  etc.,  Co.,  12  Civ.  Proc.  Rep.  50. 

Judlml  discretloil.— Shapiro  v.  Bums,  7  Misc.  418. 
27  N.  Y.  Supp.  980;  Steinberg  v.  Rosenthal,  17  Misc. 
53,  39  N.  Y.  Supp.  1132;  Kalm  v.  Singer  Mfg.  Co.,  18 
Misc.  568,  42  N.  Y.  Supp.  461. 

Acnement  for  eompensatlon  itom  reeOTcry. — 
CaWll  V.  Metropolitan  Rj'.  Co.,  38  App.  Div.  814.  57  N.  Y. 
Supp.  10. 


§  197.  Costs  in  ietmtr  action  no  bar. 

A  person  so  permitted  to  prosecute  as  a  poor  person  shall  not  be  prevented  from  prose- 
cuting his  action  by  reason  of  his  being  liable  for  the  costs  of  a  former  action  brought  by 
him  against  the  same  defendant. 

PciMotlon. — Code  eiv.  pioc.,  |  461;  originally  loviaed  N.  Y.  Supp.  762;  Johnson  v.  Interborough  Rapid  Tranait 

iiora  R.  8..  pt.  3,  eh.  8,  tit.  1.  f  4.    The  omitted  portions  Co..  164  N.  Y.  Supp.  23. 

ate  eoveied  under  "Coete  and  feea,"  1 1456,  poet.  Coats  to  plalBtlfl:— Wbltaaan  v.  Poastieeker.  19  Miac. 

AMUntaoii.— Matter  of  Cannioe,  52  Misc.   6,   101  602;  22  N.  Y.  Supp.  288,  T«vg.  18  Mise.  699«  42  N.  Y* 

N.  Y.  Supp.  1064;  Guttak  v.  Engel.  95  Miac.  168,  158  &m.  699.' 

N.  Y.  Supp.  778;  Mdnteforte  v.  iEtna  Lifts  Ins.  Co..  162  Uoblllty  for  costav— Parkinson  v.  Soott.  5  Misc.  261, 

25  N.  Y.  Supp.  102;  Lyons  v.  Murat.  54  How.  Pr.  23. 


§  198.  Leave  to  defend  as  poor  person. 

A  defendant  in  an  action  involving  his  pS^^)  ^^^^^  o^  interest  in  or  to  real  or  personal 
property  may  petition  the  court  in  which  the  action  is  pending  for  leave  to  defend  the 
action  as  a  poor  person  and  to  have  an  attorney  assigned  to  conduct  his  defense. 

Dcrtfodoii* — Code  dr.  proc..  f  462f,  without  ehan^e. 
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if  199-202  CIVIL  PRACTICE  ACT 

g  199.  Poor  person  defined. 

A  poor  person  within  the  meaning  of  thie  article  ahall  be  &  person  who  is  nc 
hundred  dollars  besides  the  wearing  apparel  and  furniture  necessaiy  for  bin 
family,  and  the  subjectr-matter  of  the  action. 

DtttnOaii— AdrntHed   from  wde  dv.  pne..  i  459.  rMtttea,  tmrntlfeatr—Dmu  v.  Niu4 

nibd.  2.  u  sm.  by  L.  ISfll,  ah.  170.    Inasrtad  h«n  to  Umit  Div.  ISA,  «9  N.  Y.  Supp.  391:  WeinRa 

(hi  Bope  at  the  ncttoag  pnux  id  niurml  tamB  ■  ri|ht  ta  App.  Dir.  2TS.  47  N.  Y.  Supp.  7M;  Suml 

poor  panoiu  to  pnMKuU  uS  ditend.     t  4SB  hu  been  U  App.  Dir.  «e3.  S3  N.  Y.  Supp-  W. 
pliwed  innits.     8«  nilM  o(  civii    pnctiDi.  3$.       |  469 
orivnally  nviied  from  R.  8..  pi.  3,  ch.  g,  tit.  1.  I  3. 

g  200.  Married  woman  as  par^. 

A  married  woman  may  be  a  party  in  the  same  manner  as  if  she  were  sinf^i 
band  is  not  a  necessary  or  proper  party  solely  because  of  bis  relationship  as  su 


tovtred  by  sbovB  ogw  sKlion.     9ea  domenic  lelslioiu  bd.  S7  Bsib.  9. 

U«.  H  50.  SI.  M,  S7,  90.    1 4E0.  u  &m.  by  L.  1S77.  ch.  410.         AettoB  Hr  Hnoul  iBjorlM ^Bou 

L.  1^9,  cb.  543,  L.  1890,  ch.  248,  L.  1900,  ch.  66;  oriciB-  IIS  N.  Y.  SS4;  BUecbJaalu  v,  Honnl  Mii 
»Uy  T«vuad  from  oodo  of  proe..  t  114.  130  N.  Y.  497;  Jaysu  v.  Jkynefl,  39  H 
nftcrarcOMI.— A>toi^taolmuri>diromaa(Bn«llr.  N.  Y.,  L.  E.  A  W.  &  R.  Co.,  SB  Him249. 
Ml  DomeiUe  RslatknuCMr.  H  50,  SI,  974;  ThiuinRr  v.  N.  Y.  C.  A  H.  S.  E. 
'       -     '     ■  ■         HeUslbcrc.  31  Hun  439;  FiU-  320,  24  nTY.  Supp.  1087;  Bscksr  t.  Jm 


■wsld  V.  Quuui.  33  Hun  053,  affd,.  109N.  Y,  411;) 

V.  MUIn.  OS  How.  Pr.  383.  3  Ctv.  Proe.  Rap.  38S.  Aetlon  ■(mlail  wUc—QuUty  v.  BMtii 

" • ■-  — Bertla  v.  Noonon.  02  N.  Y.  Proof  u  la  tepuste  vraBcrtr.— Lum 

— " "  ■        "—  -4  N.  Y:  Efiw-  U7. 


.. ..        '  uia  i^k:-. 

I;  nticenld  v.  Qiuna.  109  N,  Y.  411,   nfta.  33  Hun     09  App.  Dir.  70,  74  N 


g  201.  Infant  as  a  party. 

Wbere  an  infant  has  a  right  of  action  he  is  entitled  to  maintain  an  action  i 
the  same  shall  not  be  deferred  or  delayed  on  account  of  his  infancy. 

Dcrlntloii.— Code  civ.  pnc.,  I  463,  without  ehuat;     99  App.  Div.  60.  00  N.  Y.  Supp.  OST;  Po 
---'— Uy  nmiaai  from  R.  9.,  pt,  3,  eh.  8,  (it.  2.     |  1,     SlmrtRy.Co,  ">>"--  ■■">""  t  a— 
id  by  rtrikini  out  nordg^'to  iwuvbt  n*l  ivopwty     Wmoo,  3  De 

i.  10  n"  y'^ 

-— BeewltT _ 

T.  N.  Y.  C,  *  H.  R  R.  R.  Co.,      Mih,  554.  49  N.  Y,  8upf>. 

§202.  Guardian  ad  litem  generally. 

When  an  infant  is  a  party  he  must  appear  by  a  guardian  ad  litem  who  shall  1 
by  the  court  in  which  the  action  is  brought  or  about  to  be  brought  or  a  judge 
if  the  action  is  in  the  supreme  court  the  guardiui  may  be  appointed  by  the  c 
of  the  county  where  the  action  is  triable;  provided,  however,  that  in  an  action  I 
the  guardian  ad  litem  can  be  appointed  by  the  court.  Rules  sliall  be  made  g 
appointment,  qualifications,  security,  powers,  duties  and  compenaatjon  of  sui 

DeHntlan.— Fine  ■snUnuw   down   tfl   Hcond   nmi-  lOD  v.  And«r»n,  104  App.  Diy.  313,  150  T 

Dolonii  cod«civ.  proc.,  (473,  SntHntence  uid  BntolsuH  AppolntmcDt  afta  lettias  silda  T 

of  OKk  dv.  proc.,  t  471.    Tbe  nmuoder  of  the  HDleniH  lDl1int.-~atarr  v.  MuNusu*.  Ill  MiK 

i^-rmn,  nnde  av.    piM.,  1 1635.     Tbf  omiltad  portioiu  Supp.   746, 

idby  if  203.  204,  poat.    The  words  "or  sbnui  to  Failure    (0    ■ppolnt,    efltoet.— MoM 

.... : J L_  «„.    „-    ,r  „..        .. .g    fj     ^   [jj.    Qjg„  ^_   Q,„„^ 


inciniUy  rev<«d  from  R.  9.,  pt,  3,  cb.  8,  tit.  2.     |  I,  Stmt  Ry.  Co,,  43  MiM,  93S.  SO  N.  Y.  Sup 

anNided  by  itrikinf  out  words    to  rvxrta  n*l  property  Vfutoa.  2  Dem.  642. 

or  tba  pnHUBJon  thereof,  or  to  raeoTer  uy  debt  or  dam-  Acttan  bj  nBOtml  BHWdltm.— Cht  ' 

aCM"  IS.  10  N.  Y.  &ipp.  301. 

OrMn.— Rinu  v.  Ro«e  lion  Worio.  130  N.  Y.  433.  BeewltT  tat  CMti.     " 

*P|iiflftlB»        '^"-'- ..    -u-f^tnnnn^-  w!__     ...     ...it    v    d.. 


.,  11635.     The  omiltad  portioiu  Supp.   ' 

04,  poet.    The  words  "or  thnut  to  Falln 

_  J  broucbt  "  an  ioaorLad  to  covAt  iju  fint  part  of  code  Murray.  ... 

civ.  proc.,  1*69,    H72.aeam.byL.  1870,  ch.S42;Morwi-  420,  112  N.  Y.  E._ 

naUy  reviwd  from  IM  Mateooe  of  sods  of  proc..  IIIG;  Div.  713, 180  N.  V. 

"-' ■inBw;ta«tiBntBiioofromR.  3„pt.  3,  ob.  8,  130  N,  V.  433;  3i 


CoU^B  of  Duntinry,  35  Hua  3*4:  ] 


, 3„pt.  3, 

ub.  2,  4  4.    I  471,  M  am.  by  L,  1S79,  oh,  543;  DTWoaity  ^.^uiqtu  ui  uouuBbEy,  .hi  uuu  a*^-,  nxmii 

reviaedframoodeof  proe..  f  110,  nibd.  3.     f  1535,  orisr  Workg,  47  Hud  154;  Parke  v.  Parke.  19 

aBllynvieedframR.S.,  pt,  3.ch,  5,  Ut,  3.12,  audL,  1SS2,  v.  Fsirls,  3  E.  D.  Smiih  507;    Freyben 

oh.a77,H1.2.  How.Pr.302:Froetv.Froel,16Mieo.  107 

suardiaii  ad  Ut«m.  nik*  ol  elvil  pracUoe,  40-44;  in  oon-  1060;  Bovlea  v.  McAi-oy.  29  How.  Pt.'  2 

damDalianpnioeiBdiiica.eoiidamiLation  1.,  i7;ooeleia  pro-  t.  SatMriy,  7  Rob,  5*6. 
oeedlDBa    to  proeur*  appoiatmeDt.  C.   P.   A.,    1 1504;        Qtuenl  tMtameatan  laaiAUB  mi 

(uaidiui  for  infant  pl&tifti  and  defendante.  111.,  ({  303-  ken  v.  Meyer,  94  N,  Y.  473:  Perkins  v.  1 

30S.  1409.  Be  am.  by  L.  1B91,  oh.  170;  onEioally  nyieed  Y.  369;  Coakky  r.  Mmhar.  30  Hun  167;  I 

fn>mlt.8.,pt.3.eb.8.tit.2,|2:*Hudeof  proc..  |1I5.  Hun  18,   10  li.  Y.  Supp.  3B1. 

CooilnieHon.— Taylor  v,   Emmet,    137   App.   Div.         Scritec  of  ■umniaM  on  liilaat.~-Iii 

202,   122  N.  Y,  Supp.  06.  gan,  84  N.  Y.  632,  61  How.  Pr.  149;  Cio 

AppUeaOon.— Taylor    v.    Emmet,     137    App.    Div.  133  S.  Y.  55;  Plate  t.  Flnok,  60  App.  Di- 

32,  133  N.  Y.  Supp.  66;  Dold  V.  Dold  [1918).  103  MiKi.  Supp.  74:  Qtuener  r.  Rufloer,  134  App 

■     169  N.  Y.  Bupp.   309.  N.  Y,  9upp.  943;  Kayr-  -    '-"--'-  — 


86,169  N.  Y.  Bupp.   309.  N.  Y.  9upp.  943;  Keyea  t,  EUensbon, 

Wlw   mar  be  appolntad.—Parlah   v.    Paiiah.    175  N.  Y.  Bupp.  693;  ShrTver  v.  Shriyer.  IS 

S.  Y.  181,  T«T(.  77  App.  I»T.  307,  78  N.  Y.  Supp.  10B9;  aOd.,  30  NT  Y.  575. 

Matter  of  Cutting.  38  App.  Div.  347.  56  N.  Y.  Supp.  Ounpaoiatlon   of  niard 

946;  Baekennaa  ».  Cooeola,  189  App.  DiT.  236. 178  S  Y.  bridaTiag  App.  Div.  221.  133 

Supp,  433:  Hooker  v.  Baaton,  43  Hun  593;  Faulkner  T.  Paine,  31  Hun  10;  RichardKii 


Brown.  143  N.  Y,  9upp.  791;  WLco  v.  Comm.  Fire  Im.     Supp.    L__. 

Co..  3  Abb.  N.  C.  33S,  7  Daly  255;  Matter  of  Mane,  6         Appotntment  of  dnk.— Lake  t. 

"  r,  Proc.  Bap.  103:  Matterof  Fiite.  2  Paice  374;  OnDt     Div.  S40,  72N.  Y.  Supp.  311;  Fuhav. 


'.  Van  SehoonhoWn,  41  Paice  255.  In  Bartlltoa  acttain. — Cnnitar  r. 

^ A      =_.._..  _.    -.,_..._     ..   -.  _   ™~T    ,  >,    ^  5j.  Vmao  v.  p— —    "  "-    -  ■"- 

, ..     beinuth,      _..  _. .. . 

S4  App.  Div.  390.  83  N.  Y.  Supp.  S31.  Coia  dt.  Moc  I  4T>,  el«B<.— I 

AppalBtDMil  attar  fMiUef  to  dateDdaiit.—ADdai^  App.  Div.  7U,  180  >4,  Y.  8app.  ! 


CoBaant.— Sohril  v.  Coheo.  55  Hun  207,   7  N,  Y.  55:  Viriao  v.  Stoniie.  3  Duer  635:  I^ 

Sutip.  658:  Cote  V.  McOarvey,  fl  CSv.  Ptoo.  Rep,  305.  How,  Pt.  104;  Clemena  v.  Clamena,  M 

Natlea  *a  Inlknt.— Smith  v.  Raid,  134  N.  Y,  568.  v.  Loucbram,  I*  Civ.  Proc.  Rep.  344;  Wi 

FatlllaM,    RIBcndliMaL— BaumriMet     v,     Demuth,  19  Abb.  N.  C.  406;  Thiitle  v.  Tluatle,  01 


art.  24 


PARTIES 


§1203-207 


§  SI03.    Application  for  guardian  ad  litem. 

The  guardiaii  must  be  appointed  upon  the  application  of  the  infant  if  he  is  of  the  age 
of  fourteen  years  or  upwards,  or  if  he  is  under  liiat  age  upon  the  application  of  his  general 
or  testamentary  guardian  if  he  has  one,  or  of  a  relative  or  friend;  and  in  the  case  of  an  in- 
fant defendant  if  no  such  application  shall  have  been  made  the  application  may  be  made 
by  any  other  party  to  the  action.  Upon  an  application  for  the  appointment  of  a  guardian 
ad  litem,  if  a  person  has  been  designated  to  receive  sun^nons,  pursuant  to  the  provisions 
of  section  two  hundred  and  twenty-five,  that  fact  must  affinnatively  appear  in  the  affi- 
davit presented  upon  such  application.  (Amended  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.) 

Dcrivrnttm. — Code  tAv.  proc.,  |  470,  except  laat  Ben«  last  aentenoe  is  from  code  civ.  proo.,  |  420,  subd.  1,  4th 

teaiM  which  has  been  omitted  as  covered  geoerally  by  sentence,  as  am.  by  L.  1920,  en.  492.    |  470,  originally 

the  next  seetion.     The  matter  after  the  semi-colon  is  revised  from  code  of  proo.,  I  116,  subd.  1,  |  471,  as  am. 

from  code  dr.  proc..  |  471,  and  covers  a  ease  where  an  by  L.  1879,  eh.  542;  oricinaUy  revised  from  code  of  proc., 

infant  is  a  defendant  but  makes  no  appearance.    The  |  116,  subd.  2. 


§  2M.  Notice  of  applicatixm  for  appointment. 

1.  If  the  application  for  the  appointment  of  a  guardian  ad  litem  for  an  infant  plaintiff 
is  made  by  a  relative  or  friend  notice  thereof  must  be  given  to  his  general  or  testamentary 
guardian  if  he  has  one,  or  if  he  has  none  to  the  person  with  whom  the  infant  resides. 

2.  Where  the  application  for  the  appointment  of  a  guardian  ad  litem  for  an  infant  de- 
fendant is  made  by  a  person  other  than  the  infant,  notice  thereof  must  be  given  to  his 
general  or  testamentary  guardian  if  he  has  one  within  the  state,  or  if  he  has  none  to  the 
infant  himself  if  he  is  of  the  age  of  fourteen  years  or  upwards  and  within  the  state,  or  if  he 
is  under  that  age  and  within  the  state  to  the  person  with  whom  he  resides. 

DcrlY»tai»n.— Subd.  1  is  oode  civ.  proc.,  |  470,  2d     1.  |  471,  as  am.  by  L.  1S79.  ch.  542;  originally  revised 
sentence;  subd.  2  is  oode  dv.  proo.,  |  471.  2d  sentence,     from  oode  of  proc.,  |  116,  subd.  2. 
I  470,  oiiginaUy  revised  from  eode  of  proc.,  |  116.  subd.        ApglknwDa^ — ^Freund  v.  Washburn,    17  Hun  543; 

Matter  of  Whitlock.  32  Barb.  48. 

§  206.  Liability  for  costs  of  guardian  ad  litem. 


A  guardian  ad  litem  for  an  infant  is  not  1 
with  by  the  order  of  the  court. 

DcftYAtton. — ^Re-written  from  oode  dv.  proo..  |  477, 
and  last  part  of  Ckxle  \  469.  The  lan^uace  of  the  oode 
provisions  have  been  changed  by  placmg  the  matter  of 
the  reqpondbiiity  oi  a  guardian  ad  litem  for  costs  in 
ewy  oMse  in  the  hands  of  the  court.  |  460  provides  that 
a  guardian  ad  litem  for  an  infant  plaintift  shall  be  re- 
qmuible  for  costs  "  except  where  such  infant  prosecutes 
as  a  poor  person."  |  477  provides  that  a  guardian  ad 
fitem  for  an  infant  defendant  "is  not  liable  for  .the  costs 
of  the  action,  unless  specially  charged  therewith  by  the 
order  of  the  court,  for  personal  misconduot."  Code  civ. 
proe.,  I  Sa49,  omitted  m  view  of  the  provirions  of  this 
section.    |  477,  originally  revised  from  R,  8.,  pt.  3,  ch.  8, 


tit.  2,  f  12.    i  469,  originally  revised  from  R.  S.,  pt.  3* 
ch.  8,  tit.  2. 1  2;  see  code  of  proc.,  (  115. 

AppUentloil.— Crossett  v.  Dean.  69  Misc.  69,  124 
N.  X.  Supp.  916;  Sparmann  v.  Kein,  6  Abb.  N.  C.  353; 
Imhoff  V.  WurU,  9  Civ.  Proo.  Rep.  48. 


'elephone  Co.,  100  Misc.  177,  165  N.  Y.  Supp.  480. 
LUbUlty  for  €Mti.~<Tropeano  v.  Grimaldi,  173  App. 
Div.  534,  159  N.  Y.  Supp.  1025;  Crosaett  v.  Dean,  69 
Misc.  69,  124  N.  Y.  Supp.  916;  Wead  v.  Cantwell,  36 
Hun  533;  MUler  v.  Woodhead,  52  Hun  127, 5  N.  Y.  Supp. 
oo. 


§  206.  Guardian  for  absent  infant  defendant. 

Where  an  infant  defendant  resides  out  of  the  state  or  resides  within  the  state  and  is 
temporarily  absent  therefrom,  the  court,  in  its  discretion,  may  make  an  order  designating 
a  person  to  be  his  guardian  ad  litem  unless  the  infant  or  some  one  in  his  behalf  procures 
sueh  a  guardian  to  be  appointed  as  prescribed  in  this  article  within  a  specified  time  after 
service  of  a  copy  of  the  order.  The  court  must  give  special  directions  in  the  order  respect- 
ing the  service  thereof,  which  may  be  upon  the  infant. 

ikflTmtlaa.— Code  civ.  proe.,  4  473,  as  am.  by  L.  Strict  eoiiinll»iioe.-*nhl  v.  Loughran,  4  N.  Y.  Supp. 

1877,  eh.  416,  L.  1889,  eh.  494.  without  change  except  827,  16  Civ.  Froc.  Rep.  387. 

oBuasion  of  last  sentenoe  which  is  covered  under  "  Serv-  Abaenoe  from  stnie.— Smith  v.  Reid,  134  N.  Y.  668; 

lea**  and  "Appearance."  H234,  2S9.  post,  i  473,  origin-  Piatt  v.  Finck,  60  App.  Div.  312.  70  N.  Y.  Supp.  74; 

slbr  levieed  from  eode  of  proc.,  ft  116,  in  part.  Oruener  v.  Ruffner,  134  App.  Div.  837,  n.,  119  N.  Y. 

ABpUcatiw.— PUtt  V.  Finek.  60  App.  Div.  312.  70  Supp.  442. 

N.  Y.  Supp.  74.  Pnettce.~Matter  of  Cutting,  38  App.  Div.  247,  56 

N.  Y.  Supp.  945. 

§  207.  Ottardian  of  infant  or  incompetent  person  witiiout  application. 

The  supreme  court  may  appoint  a  guardian  ad  litem  or  special  guardian  for  an  infant 
>r  an  incompetent  person,  at  any  stage  in  any  action  or  proceeding,  when  it  appears  to  the 
xmrt  necessary  for  the  proper  protection  of  the  rights  and  interests  of  such  infant  or  in- 
ompetent  person  and  fix  the  fees  and  compensation  of  such  guardians,  except  when  it  is 
therwise  expressly  provided  by  law« 


L 


§§208,209  CIVIL  PRACTICE  ACT  art.  34 

I>erlT»tlon. — Code  civ.  proe.,  S  477a,  as  added  by     for  eourta  to  esereiae  whfeb  pfQper  for  the  protediioii  of  an 
L.    1916,   ch.  440,  without  change.     Thia  section  was     infant  or  incompetent. 

retained  because  there  should  be  some  such  broad  power         AnnnlnMmt   of    murtege. — ^Zalioi^    v.    Zaiiodcy 

103  Misc.  306.  170  N.  Y.  Supp.  1005. 

§  208.  Guardian  ad  Stem  for  incompetent  person  in  certain  cases. 

In  the  case  of  a  defendant  judicially  declared  to  be  incompetent  to  manage  his  affairs> 
in  consequence  of  lunacy,  idiocy  or  habitual  drunkenness,  and  for  whom  a  committee  has 
been  appointed,  where  the  court,  in  its  opinion,  has  reasonable  ground  to  believe  that  the 
interest  of  the  committee  is  adverse  to  that  of  the  defendant,  or  that  for  any  reason  he  is 
not  a.  fit  person  to  protect  the  rights  of  the  defendant,  the  court,  with  or  without  appli- 
cation therefor  and  in  the  defendant's  interest,  by  order  made  at  any  stage  of  the  action,  may 
appoint  a  special  guardian  ad  litem  to  conduct  the  defense  for  the  incompetent  defendant, 
to  the  exclusion  of  the  committee,  and  with  the  same  powers,  and  subject  to  the  same  lia- 
bilities, as  a  committee  of  the  property. 

Derlvstloil. — Code  civ.  proc.,  S  428,  as  am.  by  L.  1877,  A.,  §§  228,  229;  on  infants  or  incompetents.  Id..  U  225* 

ch.  416,  last  sentence.    The  new  matter  is  taken  from  the  226. 

first  sentence  of  f  428  and  from  §  426.  subd.  2.  and  te  UNfaitlBH    ai    ittClOv   MDOlnllto»at.^Su^h     v. 

inserted  to  cover  "in  like  manner  and  upon  like  ground,"  Keteitas,  27  App.  Div.  279,  50  N.  Y.  Supp.  471,  a£Fg.  22 

which  words  ane  here  omitted.    |  426.  originaUy  revised  MiM.  558,  50  N.  Y.  Supp.  747;  Bohlea  t.  JB«hlen,  73  App. 


from  code  of  proc.,  f  134.  subds,  2-A.  Div.  143,  76  N.  Y.  Supp.  747;  Moore  v.  Flagg.  137  App. 

Beferences. — ^Proof  of  service  not  made  by  sheriff,     Div.  338,  122  N.  Y.  ^pp.  174;  Hawley  t.  Brettnan,  9 
Rules  of  civil  practice,  53.    Service  on  oorpoiation,  C.  P.     St.  Rep.  505. 

§  209.  Joinder  of  plaintiffs  generally. 

All  persons  may  be  joined  in  one  action  as  plaintiffs,  in  whom  any  right  to  relief  in  re- 
spect of  or  arising  out  of  the  same  transaction  or  series  of  transactions  is  alleged  to  exist 
whether  jointly,  severally  or  in  the  alternative,  where  if  such  persons  brought  separate 
actions  any  common  question  of  law  or  fact  would  arise;  provided  that  if  upon  the  appli- 
cation of  any  party  it  shall  appear  that  such  joinder  may  embarrass  or  delay  the  trial  of 
the  action,  the  court  may  order  separate  trials  or  make  such  other  order  as  may  be  ex- 
pedient, and  judgment  may  be  given  for  sueh  one  or  more  of  the  plaintiff S;  as  may  be  found 
to  be  entitled  to  relief,  for  the  relief  to  which  he  or  they  may  be  entitled. 

Derivation. — New.     The  above   section   is  English  H  20-28;  for  a  penalty  or  forfeiture,  C.  P.  A..  H  1179, 

practice  act,  order  16,  rule  1,  except  that  the  last  sentence  1180;  bv  executor  oradminiatrator  for  damaoM  oaoMd 

of  the  latter  relating  to  costs  has  been  omitted.    Code  civ.  by  death  from  negUgenoe,  decedent  estate  1..  {  130;  by  a 

proc,  i  446,  omitted,  being  covered  by  the  provisions  transferee  of  claim,  jiersbnal  property  L,  |  41;  action  upon 

relating  to  joinder  of  parties  plaintiff.  judgment,  C.  P.  A.,  f  484;  By  surety  or  trustee,  etc.,  to 

TheEnglisli  practice  on  this  subject  is  as  follows:  recover  costs.  Id.,  i  1501;  b^  and  against  uninoorporated 

Joinder  of  parties. — "  Alt  persons  may  be  joined  in  associations,  general  assoeiatKms  1.,  H  12,  IS,  16. 

one  action  as  plaintiffs,  in  whom  any  ri^t  to  reUef  in  General  role. — Minion  v.  Warner,  185  App.  Div.  246, 

reepect  of  or  arising  out  of  the  same  transaction  or  series  173  N.  Y.  Simp.  69. 

of  transactions  is  alleged  to  exist,  whether  jointly,  seveiv  Construction. — Metropolitan  Trust  Go.  v.  Btallo,  166 

ally,  or  in  the  alternative  where  if  such  peraops  brought  App.  Div.  649,  658,  152  N.  Y.  173;  Climax  Specialty  Co. 

separate  actions  any  common  question  of  law  or  ract  v.  Seneca  Button  Co.,  54  Misc.  152,  157,  109  N.  Y.  Supp. 

would  arise;  provided  that,  if  upon  the  application  of  any  822. 

defendant  it  shall  appear  that  such  joinder  may  embarrass  Applieation. — ^Hellman  v.  Westchester  Ftro  Ins.  Co., 

or  delay  the  trial  of  the  action,  the  court  or  a  judge  may  75  N.  x .  7;  Derham  v.  Lee,  87 N.  Y.  599;  Winner.  Niagara 

order  separate  trials,  or  make  such  other  order  as  may  be  Tin  Iiis.  Co.,  91  N.  Y.  185;  Todd  v.  Weber,  95  N.  Y.  181; 

expedient.    And  judgment  may  be  given  for  such  one  or  Brehm  v.  Mayor,  etc.,  104  N.  Y.  186.  affg.,  39  Hun  533; 

more  of  tjie  plaintiffs  as  may  be  found  to  be  entitled  to  Ludwig  v.  Gillespie,  105  N.  y.  653;  Shepara  v.  Manhattan 

relief,  for  such  relief  as  he  or  they  may  be  enMitM'  fo  Ry.  Co..  117  N.  Y.  442.  448;  mr»]ts  City  By;  Cb.  v. 

without  any  amendment.     But  the  defendant,  though  Ceballos,  49  App.  Div.  263,  63  N.  Y.  Supp.  417;  wakal  v. 


unsuccessful,  shall  be  entitled  to  his  costs  occasioned  by  so     Belsky,  58  App.  Div.  167.  65  N*  Y.  Supp.  815;  Freese  v. 


The  New  Jersey  practice  provides  as  follows:  Wood  v.  Fagan,  126  App.  Div.  581,  110  S.  Y.  Supp.  938; 

Joinder  of  pairtleB.— "subject  to  rules,  all  persons  Murray  v.  Cast  lith.  A  Eng.  Co..  8  Muo.  36,  28  N.  Y. 
claiming  an  interest  in  tiie  subject  of  the  action  and  in  3upp.  271;  Munson  v.  N.  Y.  C.  ^  H.  R.  R.  R.  Co.,  33 
obtaimng  the  judgment  demanded,  either  jointly,  sever-  Misc.  282,  65  N.  Y.  Supp.  848;  Opper  v.  Hirsdi,  83  Mi«o. 
ally  or  in  the  tUternative,  may  join  as  plaintiffs,  except  as  560,  66  N.  Y.  Stmp.  879;  People  ex  reL  Petxy  v.  De  Be- 
otherwise  herein  provided.  And  persons  interested  in  voise,  27  Hun  596;  Snow  v.  Hamilton,  80  Him  157,  90 
separate  causes  of  action  may  join  if  the  oauses  of  action  N.  Y.  Supp.  65.  affd.,  149  N.  Y.  611;  Spragne  v.  Cwrtinn, 
have  a  common  question  of  law  or  fact  and  arose  out  of  the  84  Hun  240,  32  N.  Y.  Supp.  572;  McLaughlin  v.  Gleat 
same  transaction  or  series  of  transactions.**  (N.  J.  practice  Western  Ins.  Co.,  20  N.  Y.  Bupp.  536;  Loomis  v.  Brown, 
act  (1912),  (4).  16  Barb.  325;  Turner  v.  Conaat,  10  Civ.  Proc.  Rep.  192. 

"If  one  who  may  join  as  plaintiff  dee&nes  to  do  so,  he  Stoelchoiders. — ^Batr  v.  N.  Y.,  L.  E.  A  W.  R.  R.  Co., 

may  be  made  a  d^endant,  the  reason  therefor  being  96  N.  Y.  444;  Havana  City  Ry.  Co.  v.  C^MtUos,  49  App. 

stated  in  the  complaint."    (Id.,  i  5.)  Div.  263,  63  N.  Y.  Supp.  417;  Conley  v.  Walton.  49  Misb. 

Beferenees. — Real  party  in  interest  to  sue,  C.  P.  A.,  1.  96  N.  Y.  Supp.  400;  Currier  v.  N.  Y.  W.  S.  A  B.  R.  R. 

I  210,  I  449;  married  women.  Id.,  f  200;  infant  entitled  Co.,  36  Him  355;  Sheridan  v.  Sheridan  £1.  L.  Co..  38  Hun 

to  sue,  Id.,  i  201;  parties  in  ejectment.  Id.,  $§  990-996;  396;  Kelsey  v.  Sargent,  40  Hun  150;  Anderton  v.  Wolf, 

parties  in  panllion.  Id.,  ii  101^1095;  patUss  in  fore-  4t\  Hun  bn;  AvSrill  T«  BaHsev25  6t.  JUp.  194. 

closure,  Id.,  %  1079;  for  divorce,  Id.,  §  1147;  for  separation,  rartnerslilp.— PhilUpe  v.  Clark,  48  N.  Y,"  677;  Arnold 

Id.,  §1162;  l^  foreign  oorporations,  general  corporation  1.,  v.  Arnold,  90  N.  Y.  580;  Nebon  v.  Tinney,  36  Hun  827; 

I  45;  against  directoiv,  general  corporation  1.,  |  91;  for  McCabe  v.  Goodfellow,  15  N.  Y.  Supp.  377;  Matthews  v. 

diflsoluuon  of  corporation,  general  corporation  1.,  §  1<I2;  Steitk,  5  Civ.  Proo.  Rep.  285.    • 

actions  by  and  against  executors,  etc..  decedent  estate  L,  Join^  and  sereral  Interests.— Pearce  v.  Hitchcock.  2 

(§  140, 141;  action  by  creditor  against  legatee,  next  of  Jdn,  N.  Y.  388;  Merritt  v.  Walsh,  32  n.  Y.  686;  Allen  v.  Brown. 
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3»,  affd..  lia  N.  Y.  668;  Coster  v.  N.  Y.  A  E.  R.  R.  Go., 
3  Abb.  Pr.  332;  Loomia  v.  Brown,  16  Barb.  335;  Heas  v. 
Neliifl,  66  Barb.  440. 

OmMn  of  QBdMded  iBtoreati  In  propcctf.— Wood- 
worth  ▼.  BroaUyn  El.  R.  Co.,  39  App.  Div.  1.  61  N.  Y. 
8inM>.  333. 

t^aaiiti  la  eomiiiMU--I>e  Puy  v.  Strong.  37  N.  Y. 
373;  Hadbnniok  v.  Bunea,  «2  N.  Y.  476;  Shepard  ▼.  Man- 
hattan Ry.  Co.,  117  N.  Y.  442;  Cook  v.  St.  Paul'a  Church, 
6  Hua  293»  affd.,  67  N.  Y.  Mi. 

Sefctal  MTBtn  «r  wttd  cstete.-^roer  v.  Smith.  155 

pp.  Div.  420. 140  N.  Y.  Supp.  43;  Moran  v.  Lydecker,  27 
Lun  582;  Hubbeil  v.  Urch.  58  N.  Y.  237. 

Kxeeoton  and  admlnlstrmton. — Lawrence  v.  Town- 
aend.  88  N.  Y.  24;  Johnaon  v.  Wallis.  112  N.  Y.  230; 
Scfaulte  ▼.  CodkiiuEham,  30  Hun  443;  Rogen  v.  Rogers,  75 
Him  133,  37  K.  Y.  Supp.  276;  Sehluter  v.  Bowery  Bar. 
Bank,  1  N.  Y.  Sum>.  655. 16  St.  Rep.  784;  Toronto  Gen. 
T.  Co.  T.  C,  B.  ft  Q.  R.  R.  Co.,  4  N.  Y.  Supo.  726.  21  St. 
Rep.  fiOS:  McekB  v.  MetropoUtan  EI.  Rv.  Co.,  11  N.  Y. 
Supp.  697;  Quibert  v.  Saunders,  10  St.  Rep.  43;  Nanz  v. 
OaUey.  19  Civ.  Proc.  Rep.  246.  30  St.  Rep.  885. 

liiMMnpetent  per9MM.^FeTo  ▼.  Fero.  6^  A|k>.  Div. 


470,  70  N.  Y.  Supp.  742;  Coddington  v.  liamer.  75  App. 
Div.  532,  78  N.  Y.  Supp.  276. 


I. — Anderson  v.  Daley,  38  App.  Div.  505, 
56  N.  Y.  Supp.  511. 


• — ^Thompson    v.     Manhattan     Ry. 
Co.,    130   N.   Y.    360. 

DsvlMM.— Weed  v.  Weed,  94  N.  Y.  243;  Andenon 
V.   Andenon,    112   N.   Y.    104. 

Leg»teM. — ^Hood  v.  Hood.  19  Hun  300,  revd.  on  other 
grounds,  85  N.  Y.  561;  Betsinger  v.  Chapman,  24  Hun 
15;  Poirer  ▼.  Hathaway.  43  Barb.  214. 

Next  of  Un.— Denham  v.  ComeU,  67  N.  Y.  556;  Peck 
V.  Riohaxdaen,  12  Miso.  3ia  38  N.  Y.  Supp.  1110. 

Indsaienft  creiltan.— Cullen  v.  Walsh,  161  N.  Y. 
Supp.    123. 

AMtaM  for  creditors.— Crouse  v.  Frothingham, 
97  N.  Y.  105;  Loos  v.  Wilkinson,  110  N.  Y.  195;  Swift  v. 
Hart.  35  Hun  128;  Smith  v.  Payne,  3  N.  Y.  Supp.  826; 
B3tchen  v.  Lowrey.  6  N.  Y.  Supp.  867;  Strickland  v. 
Laraway,  9  N.  Y.  Supp.  761;  Mills  v.  Goodenotigh,  9 
N.  Y.  Supp.  764;  Kendall  v.  Melton.  18  N.  Y.  Supp.  307; 
SpeUmaa  v.  Friedman,  27  St.  Rep.  392;  Sweetser  v. 
Smith,  22  Abb.  N.  C.  319. 

Poreign  Mi^neee  In  banknipter.— Matter  of 
Waite,  99  N.  Y.  433;  Peters  v.  Foster,  56  Hun  607,  10 
N.   Y.   Supp.   389. 

BeeelTon  of  eorpoimtlons. — ^Phoenix  Warahoiuaing- 
Co.  V.  Badger,  67  N.  Y.  294;  Attorney-General  v.  Guar, 
dian  Life  Ins.  Co.,  77  N.  Y.  272;  Hun  v.  Caiy,  82  N.  Y. 
65;  Vail  v.  HamUton,  85  N.  Y.  453;  Manley  v.  Raasiga, 
13  Hun  288. 


§  210.  Action  to  be  brought  in  name  of  real  party  in  interest. 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest,  except  that 
an  executor  or  administrator,  a  trustee  of  an  express  trust,  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another,  or  a  person  expressly  authorized  by 
statute,  may  sue  without  joining  with  him  .the  person  for  whose  benefit  the  action  is  pros* 
eeuted. 

DwIvatfMi.— Code  civ.  proc.,  fi  440,  as  am.  by  L.  1066,  affd.,  121  App.  Div.  906,  106  N.  Y.  Supp.  1121< 
1877,  ch.  416,  without  change  of  substance.  New  matter  affd.,  193  N.  Y.  660;  Portogheso  v.  Illinois  Surety  Co..  81 
in  first  sentence  is  taken  from  former  second  sentence.  Misc.  211.  142  N.  Y.  Supp.  500;  Heppenstall  v.  Bau- 
1440.  originally  revised  from  code  of  proc.,  I  111,  in  part,  douine,  60  Misc.  620.  113  N.  Y.  Supp.  849.  affd.,  129 
and  4  113.  App.  Div.  901,  113  N.  Y.  Supp.  851;  Hollingsworth  v. 

BcicraiMS. — As  to  continuance  of  action  in  name  of     Moulton.  53  Hun  91,  6  N.  Y.  Supp.  362.  affd.,  119  N.  Y. 

612;  Madison  Sq.  Bank  v.  Pierce,  62  Hun  493,  17  N.  Y. 
Supp.  270.  affd.,  137  N.  Y.  444;  Fucha  v.  Mutual  Life 
Ins.  Co..  164  N.  Y.  Supp.  105. 

ItnatM  of  Tolanterjr  mssoclAtloii. — ^Humphreys 
V.  N.  Y..  L.  E.  A  W.  R.  R.  Co.,  56  Hun  534,  10  N.  Y. 
Supp.   461. 

rarson  with  whom  contract  iii»de  for  heneflt  of 
another. — Karcsag  Publishing  Co.  v.  Shubert  Theatri- 
cal Co.  (1918).  181  App.  Div.  529,  169  N.  Y.  Supp.  1; 
International  Harvester  Co.  v.  Chsimplin,  155  App.  lDiv. 
847.  140  N.  Y.  Supp.  842. 

Goneral  niardton. — Segelken  v.  Myer,  94  N.  Y.  473; 
Coakley  v.  Mahar.  36  Hun  157;  Perkins  v.  Stimmel.  42 
Hun  520.  revd.,  114  N.  Y.359,  365;  Thomas  v.  Bennett, 
56   Barb.    197. 

Agent  to  eoUeet. — Melcher  v.  Kreiser,  28  App.  Div. 
362, 51  N.  Y.  Supp.  249;  Crouch  v.  Wagner.  63  App.  Div. 
526,  71  N.  Y.  Supp.  607;  Ralli  v.  Equitable  Nfut.  Fire 
Ins.  Co..  12  Miso.  345,  33  N.  Y.  Supp.  685;  Fargo  v. 
Owen,  79  Hun  181,  29  N.  Y.  Supp.  611. 

Life  Insnmnee  polley. — ^Hunt  v.  Provident  Savings 
Life  Aflsur.  Soo.,  77  App.  Div.  338,  79  N.  Y.  Supp.  74; 
Hanlon  v.  Metropolitan  Life  Ins.  Co.,  9  Misc.  70.  29 
N.  Y.  Supp.  65;  Kerr  v.  Mut.  Life  Ins.  Co..  69  Hun  393, 
23   N.   Y.   Supp.   619. 

Separation  agreement. — Hubbeil  v.  Medbury,  53 
N.  yTiOJ;  Clark  v.  Posdick,  118  N.  Y.  12;  Edic  v.  Horn, 
42  Misc.  26.  85  N.  Y.  Supp.  535;  Bort  v.  Snell,  39  Hun 
388:  Lozd  v.  Lord,  68  Hun  537,  22  N.  Y.  Supp.  1004; 
Cridler  v.  Curry,   66  Barb.   336. 

Corporations.— Board  of  Education  v.  Board  of 
Education,  76  App.  Div.  355.  78  N.  Y.  Supp.  522. 

Eecefyer  of  eorporatlon. — Merchants'  Loan  & 
Trust  Co.  V.  Clair,  36  Hun  362,  affd..  107  N.  Y.  663; 
Peters  v.  Foster,  56  Hun  609.  10  N.  Y.  Supp.  389. 

Assigned  dalm. — Sheridan  v.  Msyor,  etc..  68  N.  Y. 
30;  Foster  v.  Central  Nat.  Bank,  183  N.  Y.  379;  Brown 
V.  Powers.  63  App.  Div.  251.  65  N.  Y.  Supp.  733;  Cun- 
ningham V.  Cohen.  14  Misc.  12,  35  N.  Y.  Supp.  125; 
Van  Dyke  v.  Gardner.  22  Misc.  113,  49  N.  Y.  Supp.  328; 
Watoott  V.  Hilman.  23  Miac.  450,  51  N.  Y.  Supp.  358; 
Linden  v.  Brustein.  23  Misc.  655.  52  N.  Y.  Supp.  120; 
Huek  V.  Kraus,  50  Miso.  528,  99  N.  Y.  Supp.  490;  Pen- 
hollow  V.  Lawyers'  Title  G.  Co..  63  N.  Y.  Supp.  390. 

Assignee  for  henefit  of  creditors. — Northan  v. 
Dutchess  Co.  v.  Mut.  Ins.  Co..  166  N.  Y.  319,  322. 

Oonlfnnance  after  assignment. — Angel  v.  Smith, 
6  App.  Div.  251.  39  N.  Y.  Supp.  1115;  Betts  v.  De  Seld- 
ing,  81  App.  Div.  161.  80  N.  Y.  Supp.  799;  Lawson  v. 
Town  of  woodstoek,  37  Hun  352. 

MnnlelpalltFt  power  to  sue. — Hill  v.  Supervisors 

. „ of  livincrton,  12  N.Y.  52:  People  V.  Fields,  58  N.Y.  491; 

tM  Trust  Co.  T.Mosliier.  61  Mtoo.  270,  155  N.  Y.  Supp.     SiqMrvison  v.  ElUs,  59  N.  Y.  620;  Wait  v.  Ray,  67  N.  Y. 


aees. — As  to  continuance  of  action  in  name  of 
original  party  after  assignment,  see  C.  P.  A.,  |  83:  ac- 
tions by  and  agMnst  executors  and  administrators,  aece- 
dant  estate  L,  |  140;  actions  on  official  bondik  C.  P.  A.. 
1*150,  pubHc  officers  1.,  |  20;  on  bonds  of  werifffl.  Id., 
H  20,  27;  on  bonds  of  surrogates.  Id.,  i  20^  on  bonds  of 
county  treasurer.  Id.,  f  20;  acUon  for  penalties,  by  super- 
visor m  name  of  town,  town  L,  f  98;  actions  generally  in 
aaoM  of  town.  Id.,  |  IL 

••Beat  party  In  Interest.'*— Clark  v.  Dada  (1918) 
183  App.  Div.  253.  171  N.  Y.  Suup.  205;  Smith  v.  Hall. 
67  N.  Y.  48;  Alexander  v.  Union  Surety  A  Guar.  Co.,  89 
App.  Div.  3, 85  N.  Y.  Supp.  282;  Morrison  v.  Schmeman, 
166  App.  Div.  264,  151  K.  Y.  Supp,  607;  Schoier  v.  Mit- 
chell, 188  App.  Div.  182,  176  N.  Y.  Supp.  597;  Novick 
V.  Washington.  110  Misc.  379,  176  N.  Y.  Supp.  387; 
Owen  V.  Sell,  13  Miso.  272,  34  N.  Y.  Supp.  176;  Baikley 
V.  Walfskehl,  25  Misc.  420,  54  N.  Y.  Supp.  934;  Armour 
V.  Sound  Shore  Front  Imp.  Co.,  71  Misc.  253,  128  N.  Y. 
Supp.  331;  KeUer  v.  West,  Bradley  &  Cary  Mfg.  Co.,  39 
Hun  348;  Wini^ard  v.  Fanning.  76  Hun  170,  27  N.  Y. 
Supp.  566. 

Bieeator  or  administrator.— Thompson  v.  Whit- 
marsh,  100  N.  Y.  35;  Weeks  v.  O'Brien,  25  App.  Div. 
206,  40  N.  Y.  Supp.  344;  Van  Buren  v.  First  Nat.  Bank. 
53  App.  Div.  80, 65  N.  Y.  Supp.  703.  affd..  169  N.  Y.  610; 
Pack  V.  Richardson,  12  Misc.  310.  315,  33  N.  Y.  Supp. 
1107;  Flanacan  v.  Fkiettty  A  Dspoilt  Co.,  32  Miso.  424, 
66  N.   Y.  Bupp.   544. 

"Itastoo  oranegprsss  trust.**— Sesnnour  v.  Smith, 
114  N.  Y.  481;  Duncan  v.  China  M.  Ins.  Co..  129  N.  Y. 
837;  Coffin  v.  Gnad  Rivida  Hyd.  Co.,  136  N.  Y.  655; 
Hoffman  House  v.  Foote,  172  N.  Y.  348;  Symmers  v. 
GaroD,  207  N.  Y.  632;  Sehiffer  v.  Moulton.  51  App.  Div. 
522,  64  N.  Y.  Supp.  985,  affd.,  119  N.  Y.  612;  Meinhaidt 
V.  Excelsior  Brewing  COm  08  App.  Div.  308,  90  N.  Y. 
Supp.  642;  Davidge  v.  Guardian  Trust  Co.,  136  App. 
Div.  78,  120  N.  Y.  Supp.  628^kidleton  v.  Wohlgemuth, 
141  App.  Div.  678,  126  N.  Y.  Supp.  784;  Mutual  Life 
Im.  Go.  v.  Nicholas,  144  App.  Div.  05.  128  N.  Y.  Supp. 
002;  Natter  v.  Blanohard  Co.,  153  App.  Div.  814.  138 
N.  Y.  Simp.  060;  Watson  v.  Chicago,  Rook  Ishttd  & 
Pacific  R.  R.  C6.,  160  App.  Div.  663.  155  N.  Y.  Supp. 
808;  OaHogfar  V.  Whitman,  172  App.  Div.  381,  158  N.  Y. 
Supp.  mTVestner  v.  Findlay,  10  Misc.  410,  31  N.  Y. 
Supp.  138;  Wilson  4  Go.  ▼.  Hartford  Fire  Ins.  Co.,  100 


App.  Dfv.  506,  170  N.  Y.  Supp.  867;  Noviok  v.  Washing 
too.  110  Miso.  379. 176  N.  Y.  Supp.  387;  Village  of  Free- 
port  ▼.  Naasau  &  Suffolk  L.  Co.,  Ill  Miso.  671, 181  N.  Y. 
Sopp.  830;  Lawieaoe  ▼.  Sehaefer,  10  Misc.  230,  42  N.  Y. 
Sepp.  003,  affd.,  20  App.  Mr.  80,  46  N.  Y.  Supp.  710; 
terofg  V.  Diehman,  »  Miso.  400,  C%  N.  Y.  Supp.  066; 
Mnr  T.  Paine,  87  Miso.  768,  7«N.Y.8upp.042;Gohim- 
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36;  Town  of  Pierrepont  v.  LotoImm,  72  N.  Y.  211;  Baowtt 
▼.  Fish,  75  N.  Y.  303;  City  of  Rochester  v.  Town  of 
Ruth,  80  N.  Y.  302;  Gny  v.  Saporviaon  of  Tompkiu. 
93  N.  Y.  603;  Mayor,  etc..  v.  Bannan,  42  App.  Div.  191. 
58  N.  Y.  Supp.  1031;  Morrell  v.  Brooklyn  Borouch  Gm 
Co.,  118  Mmc  72,  184  N.  Y.  Supp.  656;  Aokenon  v. 
Supervisors  of  Niagara  Co.,  72  Hun  616,  25  N.  Y.  Supp. 
196;  Macee  v.  Cutler.  43  Barb.  289. 

Mnnlapftl  boards  »nd  ofBeerSf  acttons  by. — ^Haca- 
dom  V.  Rauz,  72  N.  Y.  583;  Sutherland  r.  Can,  85  N.  Y. 
105;  RoseU  v.  Andrews,  103  N.  Y.  150;  Strough  ▼.  Suner- 
viaors  of  Jefferson  County,  119  N.  Y.  212;  Co^endaU  v. 


Ihnkae,  18  Hun  260:  Sutter  ▼.  Pauble,  25  Hun  105: 
Viotoiv  V.  Blood.  25  Hun  515;  Mitohall  v.  Strovch.  85 
Hun  88;  Horton  ▼.  Parsons,  37  Hun  42;  TiUotaon  t. 
Martin.  40  Hun  816;  Wood  r.  Super riaars  of  MoAioe.  50 
Hun  54.  8  N.  Y.  Supp.  110:  Root  ▼.  Alexander.  63  Hun 
558,  18  N.  Y.  Supp.  632;  Board  of  Health  v.  Gari^.  8 
N.  Y.  Supp.  389;  Board  of  Health  ▼.  Valen<iae,  11  N.  Y. 
Supp.  112;  Mallay  ▼.  Board  of  Health.  15  N.  Y.  Supp 

AeMoBS  In  luuiie  of  people. — ^People  ez  ral.  Nash  r, 
Faulkner,  81  Hun  822;  Fwfyn  r.  Matropoliten  Telaph. 
Co.,  81  Hun  596. 


§  211.  Joinder  of  defendants  generally. 

All  persons  may  be  joined  as  defendants  against  whom  the  right  to  any  relief  is  alleged 
to  exist,  whether  jointly,  severally  or  in  the  alternative;  and  judgment  may  be  given  against 
such  one  or  more  of  the  defendajnts  as  may  be  found  to  be  liable,  according  to  their  re- 
spective liabilities. 

Derlfmtion.— New.     Identical  with  English  praetiee        AttomeyB.— Wadlesr  t.  Pouoher,  20  Bt.  Rep.  622; 
act,  order  16.  rule  4,  except  that  such  rule  contains  the     Ely  ▼.  Lowenstein,  9  Abb.  N.  S.  37. 
words  "without  any  amendment  "  at  the  end  of  the  sec-        rartnenlilp. — Voorfais  v.  Childs'  Executor,  17  N.  Y. 


any  amendment  "  at  tne  ena  ot  tne  sec-  rarraeniilp. 

tion.    See  code  cxv.  proc.,  |  447,  first  sentence,  omitted  as  354;  North  v.  Bloss,  80  N.  Y.  374 ;  Leslie  v.  Wiley,  47  N.  Y. 

covered.     This  section  broadens  the  rule  as  to  parties  648;Robert8V.  Johnson.  58  N.Y.  613;  Barlowe  v.  Meyers, 

defendant.  64  N.  Y.  41;  Potts  v.  Dounoe,  173  N.  Y.  335;  Hutchinson 

DIatliiciilslied  fkom  codedv.jMOC.,  (458.  relntliic  v.  Simpson,  92  App.  Div.  382,  425,  87  N.  V.  Supp.  369; 

to  proper  parties. — Dydcman  v.  Valiente,  42  N.  Y.  549;  Brown  v.  BirdsaU,  29  Barb.  549;  Snow  t.  Howard,  85 

Niidlincer  v.  Bemheimer,  133  N.  Y.  46.  64;  Lewisohn  Barb.  55. 

Bros.  v.  Anaconda  Copper  Co.,  29  App.  Div.  552,  51  N.  Y.  SatIdm   bank. — Cosaxiff   v.   Hudaon  City  SavSncB 

Supp.  1089;  Zundel  v.  Tacke,  47  Hun  239;  Stokes  v.  Inst..  24  Misc.  4.  52  N.  Y.  Supp.  189. 

Stokes,  50  Hun  431,  13  N.  Y.  Supp.  407,  affd.,  120  N.  Y.  Condemnatloii  proceedlnn.— Schenectady  Ry.  Co. 

615.  V.  Lyon,  44  Misc.  275.  89  N.  Y.  Supp.  908. 

Appllention. — ^Barr  v.  N.  Y.,  L.  E.  A  W.  R.  R.  Co.,  Taxpnyer*B    aetton. — Standart  v.   Burtas,   46    Hun 

96  N.  Y.  444;  Roberts  v.  N.  Y.  Elev.  R.  R.  Co.,  155  N.  Y.  82;   McCrea  v.  .Chahoon.  (54  Hun  577,  8  N.  Y.  Supp. 

31;  Greene  v.  Knox,  175  N.  Y.  432;  Smith  v.  Central  88. 

Trust  Co.,  7  App.  Div.  278,  40  N.  Y.  Supp.  152;  Babbitt  iDsamnee  policy. — McCabe  v.   McCabe,  67  App. 

v.  Gibbs,  51  App.  Div.  387,  64  N.  Y.  Supp.  699;  Wokal  v.  Div.  589.  73  N.  Y.  Supp.  852;  Munson  v.  N.  Y.  C.  A.  fi. 

'>Isky.  53  App.  Div.  167,  65  N.  Y.  Supp.  815;  Duck  v.  R.  R.  R.  Co.,  32  Misc.  282,  65  N.  Y.  Supp.  848. 

McGrath.  160  App.  Div.  490,  145  N.   Y.  Supp.  1040;  Fmad.— Seiferd  v.  Mulligan*  36  App.  Div.  33.  55  N.  Y. 


339.  Supp.  787. 

"NecesMiry  party  defendftnt." — Harris  v.  Elliott,  29        ConTersloil. — ^Buchanan  v.  Provident  Loan  Sodety, 
App.  Div.  573,  51  N.  Y.  Supp.  1012;  Babbitt  v.  Gibbs.  51     63  Misc.  269.  119  N.  Y.  Supp.  458. 


Joint  tort  feMon. — Lane  v.  Fenn,  76  Misc.  48,  134 
N.  Y.  Supp.  92. 

Annulment  of  mniriaim. — ^Fero  v.  Fero,  62  App.  Div. 
470,  70  N.  Y.  Supp.  742;  Coddington  v.  Lamer,  75  App. 
Div.  532.  78  N.  Y.  Supp.  276. 

MorivM^e  foreekwore. — ^Vought  v.  Levin,  142  App, 
Div.  623,  127  N.  Y.  Supp.  479;  Gano  v.  Potter,  105  Mac. 


App.  Div.  387,  64  N.  Y.  Supp.  699. 

Coraoratton. — ^People  ex  rel.  Hsberman  v.  James.  5 
App.  Div.  412.  39  N.  Y.  Supp.  313;  Miller  v.  Barlow.  78 
App.  Div.  331.  79  N.  Y.  Supp.  964. 

Directors  of  eorporatlon. — ^King  v.  Barnes,  109  N.  Y. 
267;  McClave  v.  Thompson,  36  Hun  365;  Wilson  Mfg. 
Co.  V.  Swind,  25  N.  Y.  Supp.  808. 

Actions  against  stockliolders. — Simmons  v.  Sisson,     482.  173  N.  Y.  Supp.  52 
26  N.  Y.  264;  Kincaid  v.  Dwindle.  59  N.  Y.  548;  Mathes         Partition.— DelcambreV.  Delcambre.  210  N.  Y.  460, 
V.  Neidig.  72  N.  Y.  100;  Angell  v.  Lawton,  76  N.  Y.  540;     revg.  149  App.  Div.  952, 133  N.  Y.  Supp.  1118. 
Van  Tuyl  v.  Scharmann.  208  N.  Y.  53;  Savings  Assn.  v.        Mecluinic^B  lien,  foreclosure. — Hilton  Bridge  Const. 
O'Brien.  51  Hun  45,  3  N.  Y.  Supp.  764;  Gardner  v.  C.  B.     Co.  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co..  145  N.  Y.  390;  Brown 
Keogh  Mfg.  Co..  63  Hun  519.  18  N.  Y.  Supp.  391.  v.  Danforth.  37  App.  Div.  321.  55  N.  Y.  Supp.  825;  Pierce 

8tockliolder*8  action. — McCrea  v.  McClenahan,  114  v.  Kinney,  75  Misc.  328. 135  N.  Y.  Supp.  537;  Garland  v. 
App.  Div.  70,  99  N.  Y.  Supp.  689;  Brock  v.  Poor,  167  Van  Rensselaer,  71  Hun  2,  24  N.  Y.  Supp.  781;  Hilton 
App.  Div.  798,  153  N.  Y.  Supp.  343.  Bridge  Co.  v.  Qouvemeur  R.  R.  Co.,  90  Hun  584,  35 

accelTers  of  corporation.— Whitney  v.  Wijcox,  58     N.  Y^Supp.  976;  Cunningham  v.  Doyle,  20  N.  Y.  Supp. 


App.  Div.  57,  68  N.  Y.  Supp.  667;  National  Bank  of 
Auburn  v.  Dillingham.  82  Hun  100.  34  N.  Y.  Supp.  267. 

Personal  representatlTeB. — Johnson  v.  Harvey,  84 
N.  Y.  363;  Peyser  v.  Wendt.  87  N.  Y.  322;  Trust  A  De- 
posit Co.  V.  Pratt,  26  Hun  23. 


476;  Sheffield  v.  Earley,  25  N.  Y.  Sun>.  1098. 

SpecMc  performance. — Mowbray  v.  Dieckman.  9 
App.  Div.  120,  41  N.  Y.  Supp.  82;  Baeck  v.  Meinken,  33 
2V^.  371,  68  N.  Y.  Supp.  428. 


§  212.  Defendant  need  not  be  interested  in  all  tiie  relief  claimed. 

It  shall  not  be  necessary  that  each  defendant  shall  be  interested  as  to  all  the  relief 
prayed  for,  or  as  to  every  cause  of  action  included  in  any  proceeding  against  him;  but 
the  court  may  make  such  order  as  may  appear  just  to  prevent  any  defendant  from  being 
embarrassed  or  put  to  expense  by  being  required  to  attend  any  proceedings  in  which  he 
may  have  no  interest. 

Deiiimtfon. — New.   See  English  practice  act,  order  16,     vision  ia  neceaeaxy  in  view  of  the  preoedinc  section.    See 
r.  6,  which  is  identical  with  the  above  section.    This  pro-      also  next  section. 

§  213.  Where  doubt  exists  as  to  who  is  Uable. 

Where  the  plaintiff  is  in  doubt  as  to  the  person  from  whom  he  is  entitled  to  redress, 
he  may  join  two  or  more  defendants,  to  the  intent  that  the  question  as  to  which,  if  any^ 
of  the  defendants  is  liable,  and  to  what  extent,  may  be  determined  as  between  the  par- 
ties. 

I>tfl¥Stfon. — New.   See  English  practioe  act,  order  16,  "The  typical  case  for  the  i^pUoation  of  the  rule  which  ia 

rule  7,  praeticallv  identioaL  of  most  frequent  occurrence  m  practioe  ia  where  a  penon. 

The  foUowinc  illustration  for  the  reason  for  the  above  sssuming  to  act  as  a^nt  for  a  oisdosad  principal,  makes  a 

provision  is  siven  in  the  notes  to  the  Knglish  piaoUce  rules:  contract  with  plaintdf ,  the  breach  of  miioh  gives  rise  to 
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the  action. ;  The  pthuAptd  npnd^tm  ih»  stent's  antbor-  be  entitled  to  upon  the  footing  that  the  agent  had  the 
ity.  Plaintiif  is  in  the  dark  as  to  the  authority  of  the  authority  whioh  he  aiwuTned  to  liave,  and  alternatively 
agent.  He  nwy  UAn  both  inrinaipal  and  agent  under  tiiia  claiming  against  the  agent  damages  for  breach  of  war- 
rale,  claiming  against  the  principal  such  relief  as  he  may  ranty  of  authority." 

§  214.  People  as  defendants  in  certain  real  estate  actions. 

-  In  any  action  brought  affecting  real  estate  upon  which  the  people  of  the  state  of  New 
York  have  or  clahn  to  have  a  lien  under  the  transfer  tax  act,  the  people  of  the  state  of 
New  York  may  be  made  a  party  defendant  in  the  same  manner  as  a  private  person. 

DwtfStloii. — Code  dv.  proc.,  1 447.  as  am.  by  L.  100X»     originally  revised  from  oode  of  proe..  1 1 18,  in  part, 
di.  600.  L.  1011.  eh.  24.  first  part  of  second  santenoe; 

§  216.  Unknown  defendant. 

Where  the  plaintiff  is  ignorant  of  the  name  or  part  of  the  name  of  a  defendant,  he  may 
designate  that  defendant,  in  the  summons  and  in  any  other  process  or  proceeding  in  the 
action,  by  a  fictitious  name  or  by  as  much  of  his  name  as  is  known,  adding  a  descrip- 
tion identif3ring  the  person  intended.  Where  the  plaintiff  demands  judgment  against 
an  unknown  person,  he  may  designate  that  person  as  unknown,  adding  a  description 
tending  to  identify  him.  In  either  case  the  person  intended  is  thereupon  regarded  as  a 
defendant  in  the  action  and  as  sufficiently  described  therein  for  all  purposes,  including 
substituted  service  of  the  summons.  When  the  name  or  the  remainder  of  the  name  or  the 
person  becomes  known,  an  order  must  be  made  by  the  court  upon  such  notice,  with  or 
without  terms,  as  it  prescribes,  that  the  proceedings  already  taken  be  deemed  amended 
by  the  insertion  of  the  true  name  in  place  of  the  fictitious  name  or  part  of  a  name  or 
the  designation  as  an  unknown  person,  and  that  all  subsequent  proceedings  be  taken 
under  the  true  name. 

Dciivstion. — Code  dv.  proc..  1 451.  as  am.  br  L.  1879.  "FletltkNU  nAme.** — Town  of  Hancock  v.  ilrst  Nat. 

eh.  542.  without  change  of  substance.     Word  "substi-  Bank,  93  N.  Y.  82;  Btujrvesant  v.  Wetl,  26  Misc.  445,  5" 

toted"  is  inserted  to  cover  the  omitted  reference.    Words  K.  T.  Supp.  592.  revd.  on  oth«r  grounds,  41  App.  Div.  651, 

"with  or  without"  substituted  for  "and  such."  thus  leav-  58  N.  Y.  Supp.  697;  Gardner  v.  Kraft.  52  How.  Pr.  489; 

ins  texms  to  the  discretion  of  the  court.    |  451,  originally  Hilton  v.  Sensheimer,  5  Civ.  Proc.  R^.  355;  Gannon  v. 

revised  from  code  of  proc.  f  135,  in  part,  and  (  175.  Mvars,  11  Civ.  Proc.  Rep.  187. 

GoBStmctton. — Italian  Importing  Co.  v.  Spodaro,  63  ''Description  "  neoessmry. — Snyder  v.  Parezo.   151 

Misc.  320,  117  N.  Y.  Supp.  135.  App.  Div.  110,  135  N.  Y.  Supp.  960;  Sherman  v.  Carman. 

Appllaitlon.— Bergen   v.   WyckoO.   84   N.   Y.   650;  169  App.  Div.  17,  154  N.  Y.  Supp.  484;  Simon  v.  Under- 

Tjrnel  v.  Seaman's  Bank  for  Savings.  57  App.  Div.  381.  wood,  61  Misc.  369,  378,  115  N.  Y.  Supp.  65. 

68  N.  Y.  Supp.  275;  Goodwin  v.  Crooks,  58  App.  Div.  464,  Use  of  suriuiDie  aJkine. — Von  Hatten  v.  SohoU,  1  App. 

09  N.  Y.  Supp.  578;  Lenehan  v.  College  of  St.  Francis  Div.  32.  36  N.  Y.  Supp.  771;  Weil  v.  Martin,  24  Hun  645; 

Xavier.  30  Misc.  378.  63  N.  Y.  Supp.  1033.  afld.,  51  App.  Grant  v.  Birdsali.  2  Civ.  Pxt>c.  Rep.  422. 

Div.  535.  64  N.  Y.  Supp.  868.  SOTlce  by  publlentton.— Moir  v.  Floor.  66  App.  Div. 

Knovrledce  of  defendmnt's  true  name,  determlna-  544,  73  N.  Y.  Supp.  364. 
Hon. — People  ex  rel.  Maibach  v.  Dunn,  38  App.  Div.  112. 
56  N.  Y.  Supp.  627. 

§  216.  Joinder  as  defendants  of  persons  severally  liable. 

1.  Two  or  more  persons  severally  liable  upon  the  same  written  instrument,  including 
the  parties  to  a  bill  of  exchange  or  a  promissory  note,  whether  the  action  is  brought  upon 
the  instrument,  or  by  a  party  thereto  to  recover  against  other  parties  liable  over  to 
him,  may  all  or  any  of  them  be  included  as  defendants  in  the  same  action  at  the  option 
of  the  plaintiff. 

2.  The  joinder  of  a  person,  as  a  defendant  in  an  action,  with  another  person,  as  pre- 
scribed in  the  preceding  subdivision,  does  not  affect  his  right  to  any  order  or  other  relief 
to  which  he  would  have  been  entitled  if  he  had  been  separately  sued  in  the  action. 

3.  This  section  does  not  affect  a  defense  or  other  objection  of  a  defendant,  growing 
out  of  the  failure  to  join  in  the  action  two  or  more  persons  jointly  liable;  and,  as  regards 
the  other  parties  to  the  action,  persons  jointly  liable  are  r€^;arded  as  one  party  for  every 
purpose  contemplated  by  this  section. 

Derlmtton. — Subd.  1  ia  oode  civ.  proo..  f  454,  as  am.  21  Baib.  531;  Farmers'  Bank  v.  Blair.  44  Barb.  641; 

by  L.  1877,  eh.  416;  originally  revised  from  code  of  proc.,  Sherman  v.  Gregory.  42  How.  Pr.  481. 

1 12a    Subd.  2  ia  eode  dv.  proe.,  f  455:  originally  revised  Common  l»w  not  cluuised. — Lane  v.  Fenn.  76  Misc. 

bom  L.  1S41,  ch.  282.  f  1.    Subd.  3  la  oode  civ.  proc..  48.  134  N.  Y.  Supp.  02. 

S  457;  orisinally  from  L.  1832.  ch.  276,  I  2,  aa  am.  by  When  Instmments  ■opnrste. — ^Barton  v.  Spies,  5 

u  1835,  ch.  211;  also  included  under  "Judgments  "  with  Hun  60;  Harris  v.  Eldridge,  5  Abb.  N.  C.  278;  De  Bidder 

ode  civ.  proc..  }  456;  see  f  475,  post.  v.  Schermerhom,  10  Barb.  638;  Tibbits  v.   Percy,  24 


•--Joiiider  of  causes  of  aeUon,  C.  P.  A.,     Barb.  39. 
I  258.    Coats  where  actions  are  brought  against  defend-         Surettea.— St«in  v.  Whitman.  209  N.  Y.  576.  revg.  156 
ants  who  might  have  been  joined,  Id..  |  1479.    Judgment     ^>p.  Div.  861,  142  N.  Y.  Supp.  4;  Douglass  v.  Ferris,  63 


may  be  agamsi  any  or  all  of  F«rtiea.  Id..  |  474.        _  Hun  413,  18_N.  Y.  Supp^  685,  mod.  138  N.  Y.  192^  Gar- 
"  n.— Ci 

M5;  Hoehr  v.  Liebman,  9  App.  Div.  IJoyd's  llro  Insurance  policy. — Isear  v.  uaync 

M7,41  N.  Y.Supp.  489;  Bell  v.  Pfadenhaur.  51  App.  Div.  App.  Div.  557,  37  N.  Y.  Supp.  474;  Strauss  v.  Hoadley. 


Appllaiilon.--Canaan  v.  Plass,  23  N.  Y.  286;  Eaton     land  v.  Van  Rensselaer.  71  Hun  2.  24  N.  Y.  Supp.  781. 
T.  Alger,  47  N.  Y.  345;  Hoehr  v.  Liebman,  9  App.  Div.        IJoyd's  lire  Insurance  policy. — Isear  v.  Daynes,  1 


M4,  64  N.  Y.  Supp.  977;  Southmayd  v.  Jackson,  15  Misc.  23  App.  Div.  360, 48  N.  Y.  Supp.  239;  American  Lucol  Co. 

'76,  37  N.  Y.  Supp.  201:  Hoyt  v.  Mead,  13  Hun  327;  v.  Lowe,  41  App.  Div.  500.  503,  58  N.  Y.  Supp.  687; 

kntomatic  Strapping  M.  Co.  v.  Twisted  W.  A  S.  Co.,  142  Knorr  v.  Bates,  12  Misc.  395.  33  N.  Y.  Supp.  691;  s.  c, 

4.  Y.  Supp.  6;  Knorr  v.  Bates,  12  Misc.  395,  33  N.  Y.  14  Misc.  501.  35  N.  Y.  Supp.  1060;  Isear  v.  McMahon,  16 

npp.  091;  Barton  v.  Sues,  5  Hun  00;  National  Exchange  Misc.  95,  37  N.  Y.  Supp.  1011. 
^ttDk  V.  McFarlan,  36  St.  Rep.  703;  Kelsey  v.  Bradbury, 

87 


i  217  CIVIL  PRACTICE  ACT  ait.  24 

S  217.  Defendant  when  allowed  to  defend  after  substituted  service. 

Where  the  summons  is  served,  pursuaat  to  tui  order  for  substituted  service  in  any 
other  maimer  than  personally  without  the  state,  and  the  defendant  so  served  does  not 
appear;  he  or  his  reprraentatives,  on  application  and  sufficient  cause  shown,  at  any  time 
before  final  judgment,  must  be  allowed  to  defend  the  action;  and,  except  in  an  action . 
for  divorce  or  wherein  the  contrary  is  expreasly  prescribed  by  law,  such  defendant  or 
his  repreaentativee,  in  like  manner,  upon  good  cause  diown  and  upon  just  tenns,  must 
be  allowed  to  defend,  after  final  judgment,  at  any  lime  within  one  year  after  personal 
service  of  written  notice  thereof;  or,  if  such  a  notice  has  not  been  served,  within  seven 
yeaiB  after  the  filing  of  the  judgmentrroU.  If  the  defense  is  successful  and  the  jui^me&t  or 
«iy  part  thereof  has  been  collected  or  otherwise  enforced,  such  restitution  as  the  court 
directs  may  thereupon  be  compelled;  but  the  title  to  property  sold  to  a  purchaser  in 
good  faith,  pursuant  to  a  direction  conttuned  in  the  judgment  or  by  virtue  of  an  execu- 
tioQ  issued  upon  the  sune,  shall  not  be  affected  thereby.  So  much  of  this  section  aa 
requires  the  court  to  allow  a  defendant  to  defend  an  action,  after  final  judgment,  does 
not  apply  to  an  action  for  partition. 

loe  ia  code  oiv.  proc.,        "Sa  flhi^t  moh  Uidwb."— Marria  v.  Bnndy.  M 
I  19«,  ch.  348;  origi-     Hun  M2.  B  N.  T.  8upp.  S"" 

n  ^S.  in  nut.    withrHit  Umltell*B  Of  ttlMA.— 

27  N.  Y.  Supp.  lOM;  H«aL ^ _ 

Writtca  BiiUM  oC  Mitn  tt  JiUlc»aat.-'P»Bla  t. 

Albuy,  etfl..  R.  R.  Co.,  T  N.  Y.  232:  Ma(t«c  ol  CUu, 

172  N.  Y.  MT,  567;  Etxh  -r.  Hart,  20  Bim  7S. 
"PlKh«Mr  In  good  raUh.''— PUo*  v.  Railbr,  98 

H.  Y.  1:  Zaifcowsld  v.  Schnwder.  71  App.  Dir.  RX.  76 


«.,  I  I5£7,  Dubd.  1. 
R  e..  pt.  3.  oh.  5, 

nrad  by  pubHoition. 

T.  Abw*.  133  N.  Y.      N.  Y.  SoppT  10217 
114,  as  N.  Y.  Supp.         WhcD  JndsmMit  TBcatod. — Buhop  v.  Hiuhea, 
App.  DlT.  425,  102  N.  Y.  Supp.  505;  MoCimly-Robii 
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SUMMONS 


§S  218--220 


ARTICLE  2S 


Stunmons 

218.  SununoDfl  ceneimOy. 

219.  Sup|>lemental  mmunons. 

220.  Service  of  eommona. 

221.  Servioe  of  nuniiKMUi  when  people  a  pAitiy. 

222.  Servloe  of  sumsioiie  in  action  for  penalty  by  common  informer. 

223.  Service  of  eiunmooa  upon  partoeiBhip  unng  namerof  deoeaeed  petaon. 

224.  Service  of  eummona  upon  non-resident  infant  by  delivery  to  guardian. 

225.  Penonal  eervioe  of  summons  upon  a  natural  penon. 

226.  Personal  service  of  summons  wners  defendant  incompetent. 

227.  Designation  by  resident  of  person  irnon  whom  a  summons  may  be  served  during  his  absence. 
22&  Personal  service  of  summons  upon  aomestio  coiporation. 

229.  Personal  service  of  sununons  upon  a  ford^  corporation. 

230.  Order  for  sabstitated  serviee  of  summons  m  certain  cases. 

231.  Manner  of  making  substituted  serviee. 

232.  Order  for  serviee  of  sunmions  by  pubUeation. 

233.  Service  without  the  state  in  lieu  of  pubHcatton. 

334.  Order  for  service  of  summons  by  publication;  by  whom  made. 
235.  Personal  service  out  of  the  state  without  order. 

§  218.  Summons  generally. 

A  civil  actkm  is  commenced  by  the  service  of  a  summons,  which  is  a  mandate  of  the  court. 
Rules  may  be  made  respecting  the  requisites  and  form  of  a  summons  and  notice  and  in- 
dorsements thereon. 

Huliatloii. — Code  civ.  proc.,  I  416;  originally  revised 
from  code  of  proc.,  1 127.  and  |  130.  in  part.  The  second 
aad  third  sentences  are  omitted  here  and  eoversd  under 
1 825,  poet.  The  new  matter  inserted  in  first  sentence  is 
ue  last  sentence  of  code  dv.  proc..  f  418,  as  am.  by 
L.  1877{eh.  416;  oiionaUy  revised  from  code  of  proe., 
I  129.    The  last  sentence  is  new. 

BcffBtVBCCS. — Granting  provisional  remedies;  order  of 
airest.  C.  P.  A..  H  817,  818, 827.  834,  839.  848;  receivers. 
Id.,  H  974-977;  deposit  of  property,  Id.,  |i  978,  979. 
Action  of  rmlevin.  Id.,  H  1069-1131. 

Set  I  Ik  df  •umipons. — ^Van  Clief  v.  Van  Vechten.  130 
N.  Y.  571;  Roberts  v.  Thompson.  149  App.  Div.  437,  134 
N.  T.  Sixpp.  863;  Warner  v.  Warner,  6  Misc.  249,  27  N.  Y. 
Sopp.  160;  Brandow  v.  Vroman,  22  Misc.  370,  50  N.  Y. 


Supp.  328:  Ninth  Nat.  Bank  v.  Moses,  39  Mise.  664.  668. 
80  N.  Y.  Buin>.  617;  Empire  City  Lumber  Co.  v.  Agresa 
Const.  Go.,  75  Misc.  519.  135  N.  Y.  Supp.  379;  Matter  of 
Carey,  77  Misc.  602,  138  N.  Y.  Supp.  682;  Farmen'  Loan 
A  T.  Co.  v.  Dickson.  9  Abb.  Pr.  61 ;  Matter  of  Qriswold,  13 
Baib.  412;  Haynes  v.  Onderdonk*  5  T.  A  C.  176. 

Amended  sammons. — ^Boyd  v.  United  States  M.  A  T. 
Co.,  94  App.  Div.  413.  422. 88  N.  Y.  Supp.  289;  SchofTel  v. 
Goodstein,  107  Misc.  695,  177  N.  Y.  Supp.  844. 

FmnS  Us  pendens. — Harv^  v.  Mooney,  168  App. 
Div.  169. 153  N.  Y.  SupB*  268;  Warner  v.  Warner,  6  Misc. 
249,  27  N.  Y.  Supp.  160;  Haynes  v.  Onderdonk,  5  T.  ft  C. 
176. 

••Mandate  of  tbe  eiNiri.*'~Keene  v.  Newark  Watch 
Case  Material  Co.,  81  App.  Div.  48,  80  N.  Y.  Supp.  859. 


I.— -Code  dv.  proc..  1 453,  as  am.  by  L.  1877, 
du  416,  part  of  first  sentence,  witaout  change.  Last  part 
of  first  sentence  is  omitted  as  a  proper  provu&on  for  rules. 
Sse  mks  of  civil  practice,  48.  Last  sentence  is  covered  by 
(220.  poet. 

Gonttnietlan.— Griswoki  v.  CaMwell,  14  Misc.  299. 
35  N.  Y.  Supp.  1057;  Unkm  Trust  Co.  v.  Boker,  28  Misc. 
86, 56  N.  Y.  Supp.  550;  Onmer  t.  Ruffner,  59  Misc.  266. 
110  N.  Y.  Supp.  873. 

■     -Wood  V.  Swift,  81  N.  Y.  31;  Baum  v. 


§  219.  Supplemental  summons. 

Wh^re  the  court  directs  a  new  defendant  to  be  brought  in  and  the  order  is  not  made  upon 
his  own  application,  a  supplemental  summons  directed  to  him  must  be  issued. 

V.  Wall,  19  Hun  184;  Voist  v.  Schenok,  54  Hun  548 » 
7  N.  Y.  Supp.  864;  Barsotti  v.  Peirano.  157  N.  Y.  Supp. 
844;  Graf  v.  Weinstein.  161  N.  Y.  Supp.  337. 

Service  on  nonrctldent  admlnlstrmtor. — German- 
American  Coffee  Co.  v.  Johnston,  168  App.  Div.  81,  153 
N.  Y.  Supp.  866. 

Serviee  on  Infknt.— Smith  v.  Reid,  134  N.  Y.  572. 

Order  ofpnbllcotlon. — ^Meeks  v.  Meeka,  87  App.  Div. 
99,  84  N.  YTSupp.  67. 

Fractlee.— Baum   v.  Stockell,  168  App.  Div.  286,  153 
Stoekell,  168  App.  Div.  286, 153  N.  Y.  Supp.  1004;  Stuy-     N.  Y.  Supp.  1004. 
vesant,  v.  Weil,  26  Misc.  845,  67  N.  Y.  Supp.  593;  Orsan 

§  220.  Service  of  sununons. 

The  summons  may  be  served  by  any  person  of  the  age  of  eighteen  years  or  over,  other 
than  a  party  to  the  action,  exoept  where  it  is  otherwise  specially  prescribed  by  law.  The 
^daintiff's  attorney  by  an  indorsement  on  the  summons,  may  fix  a  time  within  which  the 
ranfice  thereof  must  be  made;  in  that  case,  the  service  camiot  be  made  afterwards.  Where  & 
lommons  is  delivered  for  service  to  the  sheriff  of  the  county  wherein  the  defendant  is  found, 
liie  sheriff  must  serve  it,  and  return  it,  with  proof  of  service,  to  the  plaintiff's  attorney, 
nrith  reasonable  diligence.  The  provisions  of  this  article  relating  to  personal  service,  or  a 
substitute  for  personal  service,  of  an  original  summons  apply  to  a  supplemental  summons 

Bwliilliwi. — Code  civ.  proe.,  ft  425;  ofigiaally  revised  peiaons  other     than    sheriff.    Rules  of  civil    praetice, 

mm  eode  of  pxoc,  |  133.    The  laet  sentence  is  the  last  53. 

■Btcace  of  I  453,  aa  am.  by  L.  1877,  ch.  416.    The  worda         Service  bf  pArtr-— Matter  of  Dawes,  108  App.  Div- 

"of  ^  ace  of  18  yean  or  over"  in  the  fint  sentence  cover  174,  96  N.  Y.  Supp.  52;  Smith  v.  Burliss,  28  Misc.  544,  52» 

be  imitation  in  rules  of  civil  praetice,  53,  subd.  2.  N.  Y.  Supp.  841;  Losey  v.  Stanley,  83  Hun  420,  3  N.  Y. 

Maimtmftmm — Service  made  1^  officer  in  action  for  Supp.  950,  revd.  on  other  groirnds,  147  N.  Y.  560;  Myers- 

eaalty,  C.  P.  A.,  |  222.    Proof  of  sendee  of  summons  by  v.  Overton,  2  Abb.  344;  Hunter  v.  Lester,  18  How.  Pr. 

347.  10  Abb.  260. 


§§221-226  CIVIL  PRACTICE  ACT  art.  26 

§  221.  Service  of  suoamons  where  people  a  party. 

In  a  case  in  which  the  people  of  the  state  are  by  law  a  proper  party  defendant,  the  sum- 
mons shall  be  served  on  the  attorney-general,  who  may  appear  in  behsdf  of  the  people.  The 
delivery  of  a  copy  of  the  summons  to  a  deputy  attomey-^neral  in  person  at  the  office  of 
the  attorney-general  shall  be  equivalent  to  personal  service  on  the  attorney-general. 

Derivation. — Code  civ.    proc.,  |  447,    laat  sentence,  revised  from  R.  S.,  pt.  3,  ch.  5.  tit.  3.  ||  92,  93.    1 1598,  as 

i  1594,  in  part.,  $  1598.  in  part,  |  1627,  in  part,  extended  am.  by  L.  1913,  ch.  773.     |  1627,  a«  am.  by  L.  1899, 

and  made  general.    The  last  sentence  is  new.    |  447,  as  oh.  528,  L.  1908.  ch.  284.  L.  1911.  eh.  25,  L.  1912.  oh.  388; 

am.  by  L.  1901,  ch.  609,  L.  1911,  ch.  24;  oricinally  revised  originaUy  revised  from  R.  8.,  pt.  3,  ch.  1,  tit.  2,  If  152,  154. 

from  code  of  proc.,  |  118,  in  part.    §  1594,  as  am.  by  and  code  of  proc'.,  (  167. 
L.  1911.  ch.  26,  L.  1916.  ch.  330.  L.  1917.  ch.  774;  originally 

§  222.  Service  of  summons  in  action  for  penalty  by  common  informer. 

The  simmions  in  an  action  for  a  penalty  or  forfeiture  given  by  a  statute  to  any  person 
who  sues  therefor  can  be  served  only  by  an  officer  authorised  by  law  to  collect  an  executicm 
issued  out  of  the  same  court.  The  summons  when  issued  cannot  be  countermanded  by  the 
plaintiff  before  the  service  thereof.  Immediately  after  it  has  been  served,  the  officer  who 
served  it  must  file  it  with  his  certificate  of  service  in  the  office  of  the  clerk  or  deliver  it  with 
a  like  certificate  to  the  magistrate  by  whom  it  was  issued,  as  the  case  requires. 

DerlTatlon. — Code  civ.  proc.,  §  1895,  without  change  of  14  N.  Y.  Supp.  365,  20  Civ.  Proc.  Rep.  318;  Quade  ▼. 

substance;  originally  revised  from  R.  S.,  pt.  3,  ch.  8,  tit.  N.  Y.,  N.  H.  A  H.  R.  Co.,  14  N.  Y.  Supp.  875.  39  St. 

6,  &  5,  in  part,  and  f  6.  Rep.  157. 

AppUcftttOD.— Ahner  v.  N.  Y.,  N.  H.  A  H.  R.  Co., 

§  223.  Service  of  summons  on  partnership  using  name  of  deceased  person. 

In  case  any  action  or  proceeding  shall  be  brought,  founded  in  whole  or  in  part  upon  any 
transaction  growing  out  of  a  business  conducted  under  the  name  of  a  deceased  person,  as 
provided  by  subdivision  three  of  section  twenty  and  section  twenty-one  of  the  partnership 
law,  and  the  name  of  the  deceased  person  is  stated  as  a  defendant,  the  process  and  papers 
therein  may  be  served  on  any  person  or  persons  using  such  name  with  like  effect  as  though 
such  person  or  persons  had  been  named  as  defendant  by  his  or  their  own  respective  names, 
and  with  the  same  effect  as  though  all  such  persons  were  served  with  process,  and  the  proc- 
ess and  all  papers  may  be  amended  by  substituting  the  name  or  names  of  the  person  or 
persons  using  the  name  ef  such  deceased,  and  no  action  or  proceeding  shall  fail,  abate  or 
in  any  manner  be  hindered  by  the  name  of  such  deceased  being  so  used. 

Dertfmtlon. — Code  civ.  proc,  %  801-a,  as  added  by  L.  1909,  oh.  65.  without  change  of  substance;  originaUy 
revised  from  L.  1880.  ch.  561.  i  5. 

§  224.  Service  of  summons  upon  non-resident  infant  by  delivery  to  guardian. 

Where  a  guardian  ad  litem  has  been  appointed  for  an  infant  residing  out  of  the  state  or 
residing  within  the  state  but  temporarily  absent  therefrom,  the  summons  may  be  served  by 
delivering  a  copy  to  the  guardian  so  appointed,  with  like  effect  as  where  a  summons  is 
served  without  the  State  upon  an  adult  defendant,  pursuant  to  an  order  for  that  purpose. 

Derlvstloii. — Code  civ.  proc.,  §  473,  as  am.  by  L.  1877,  post.  |  473,  originally  revised  from  code  of  proc,  §  116. 
ch.  416,  L.  1889,  ch.  494,  third  sentence.    The  last  clause,     m  part. 

relating  to  time  to  appear  or  answer,  is  covered  by  §  239.         Service    of    summons    annecessary. — ^Taylor    v. 

Emmet.  137  App.  Div.  202,  122  N.  T.  Supp.  66. 

§  226.  Personal  service  of  summons  upon  a  natural  person. 

Personal  service  of  the  summons  upon  a  defendant  being  a  natural  person  must  be  made 
by  delivering  a  copy  thereof  within  the  state  as  follows: 

1.  If  the  defendant  be  an  infant,  to  his  father,  mother  or  guardian,  or  if  there  be  none 
within  the  state,  to  the  person  having  the  care  and  control  of  him,  or  with  whom  he  remdes, 
or  in  whose  8er\ice  he  is  employed,  and  if  the  infant  be  of  the  age  of  fourteen  years,  or  over, 
also  to  the  infant  in  person.  The  court,  in  the  defendant's  interest,  may  make  an  order, 
in  its  discretion,  requiring  a  copy  of  the  summons  to  be  also  delivered  in  behalf  of  the 
defendant  to  a  person  designated  in  the  order,  and  that  service  of  the  summons  shall  not 
be  deemed  complete  until  it  is  so  delivered. 

2.  If  the  defendant  be  a  person  judicially  declared  to  be  incompetent  to  manage  his 
affairs,  in  consequence  of  limacy,  idiocy  or  habitual  drunkenness,  and  for  whom  a  com- 
mittee has  been  appointed,  to  the  committee,  and  also  to  the  defendant  in  person;  but 
the  court,  in  its  (Uscretion,  may  make  an  order  dispensing  with  delivery  to  the  defend- 
ant in  person. 

3.  In  any  other  case,  to  the  defendant  in  person. 


\ 


«rt.  26  SUMMONS  f §  226, 227 

]>erlTmtfoii.-<;ode  civ.  proc.  i  426.  as  am.  by  L.  1879.  12  Misc.  209. 34  N.  Y.  Supp.  25;  Martin  v.  Faffin.  21  N.  Y. 

xAx.  542.  L.  1913.  ch.  279,  omittinc  subd.  3.  wliioh  is  in-  Supp.  1043;  Wright  v.  Bennett,  30  Abb.  N.  C.  65;  Wil- 

•chided  in  prison  1.,  as  |  369d  thereof,  in  oonnsction  with  iiams  v.  Van  ValkenbuTgh.  16  How.  Pr.  144;  Davison  ▼. 

code  civ.  proc..  |  158.    %  426,  originally  revised  from  code  Baker,  24  How.  Pr.  39. 

«of  proo.,  §134.  subds.  2-4.  IMlTcry    to   hiisl»ii4   of   defendmni.— White   v. 

The  Field  code,  f  134.  provided  that  service  of  the  sum-  Co\ilter,  59  N.  Y.  629;  Feitner  v.  Lewis.   119  N.  Y.  131; 

mons  upon  a  minor  under  the  age  of  foiuteen  years  shall  Watson  v.  Church.  3  Hun  80;  Taggart  v.  Rogers.  49  Hun 

be  made  by  delivering  a  copy  to  such  minor  personally  and  265;  Foote  v.  Lathrop,  53  Barb.  183. 

also  to  his  father,  mother  or  guardian,  and  if  there  be  Service  of  Infant. — Moulton  v.  Moulton,  47  Hun  606; 

none  within  the  state,  then  to  any  person  having  the  care  failure  to  designate  person  to  receive  service;  Pines  v. 

aod  control  of  such  minor,  or  with  whom  he  shall  reside,  or  Sullivan,  103  Misc.  443,  170  N.  Y.  Supp.  252. 

in  whose  service  he  shall  be  employed.    In  all  other  cases.  Service  upon  Ineompetents.— Smith  v.  Keteltas,  22 

including  infanta  over  fourteen  years,  the  summons  shall  Misc.  588.  50  N.  Y.  Supp.  747.  a£Fd..  37  App.  Div.  279.  50 

be  delivered  to  the  defendant  personally.    The  same  rule  N.  Y.  Supp.  471;  Heburn  v.  Reynolds.  73  Misc.  73,  132 

wss  originally  enacted  in  Throop  code.  |  426.  N.  Y.  Supp.  460;  Heller  v.  Heller.  6  How.  Pr.  194. 

J  426,  however,  as  am.  by  L.  1913.  oh.  279,  dispensed  Self  toe  of  nonresident  witnesses. — Person  v.  Grier, 

with  the  reciuirement  of  deuvery  of  the  copy  of  the  sum-  66  N.  Y.  124;  Mathews  v.  Tufts,  87  N.  Y.  568;  Parker  v. 

-mons  to  an  infant  under  fourteen  personally  and  provided  Maroo,  136  N.  Y.  585;  Finuoane  v.  Warner,  194  N.  Y.  160; 

that  where  the  infant  is  under  that  age  the  court  shall  Siaer  v.  Hampton  &  B.  R.  dc  L.  Co.,  57  App.  Div.  390,  68 

make  an  order  designating  a  person  to  whom  the  siunmons  N.  Y.  Supp.  232;  Weston  v.  Citizens'  Nat.  Bank,  64  Am>. 

ehall  be  delivered,  retaining  tne  requirement  that  the  sum-  Div.  145,  71  N.  Y.  Supp.  827;  Roberts  v.  Thompson,  l49 

mons  shall  be  delivered  also  to  the  father,    mother   or  App.  Div.  437.  134  N.  Y.  Supp.  363;  Zebring  v.  Striker,  10 

guaxdian.  Misc.  289,  30  N.  Y.  Supp.  1053;  Woodruff  v.  Austin,  16 

Under  the  section  as  amended,  service  is  required  to  be  Misc.  450,  37  N.  Y.  Supp.  22;  BaoJc  of  Metropolis  v. 

made  on  an  infant  over  fourteen  and  also  on  his  parent  or  White,  26  Misc.  504,  57  N.  Y.  Supp.  460;  LaroDkin  v. 

guardian.     The  amendment  also  permits  the  court  to  Starkey,  7  Hun  479;  Brett  v.  Brown,  13  Abb.  N.  S.  295; 

Tequire  additional  service  in  case  of  an  infant  over  fourteen  Pope  v.  Negus.  3  N.  Y.  Supp.  796,  14  Civ.  Proc.  Rep.  406; 

on  a  person  designated  by  the  court.    This  latter  provision  Marks  v.  La  Societe  Anonyme,  19  N.  Y.  Supp.  470,  22 

was  formerly  in  code  civ.  proc.,  5427,  and  was  taken  out  Civ.  Proc,  Rep.  201;  Jenkins  v.  Smith,  57  How.  Pr.  171. 

by  such  amendment  and  transferred  to  $  426.  Nonresident  In  custody  under  crlmtnAl  process. — 

Subd.  2  was  amended  by  the  conmuttee  authorizing  Netograph  Mfg.  Co.  v.  Scrugham,  197  N.  Y.  377,  afFg. 
the  court  in  its  discretion  to  dispense  with  the  delivery  of  a  133  App.  Div.  750,  118  N.  Y.  Supp.  212. 
copy  of  the  summons  to  a  defendant  who  is  a  lunatic,  idiot  Serrlca  of  ptfty  attending  court.— -First  National 
or  habitual  drunkard.  Code  civ.  proc.,  (  429,  authorized  Bank  v.  Di  Martino  A  Muaao  Contracting  Co.,  180  App. 
the  court  to  dispense  with  such  delivery  in  the  case  of  a  Div.  750. 168  N.  Y.  Supp.  310;  Mathews  v.  Tufts,  87  N.  Y. 
lunatic  if  the  delivery  to  him  will  tend  to  aggravate  his  568;  Parker  v.  Marco,  136  N.  Y.  585;  Pritsh  v.  Schlicht,  5 
disorder,  or  to  lessen  the  probability  of  his  recovery.  St.  Rep.  871;  Finch  v.  Galif  her,  25  Abb.  N.  C.  404;  Trib- 
Under  code  civ.  proc.,  f  2320,  the  jurisdiction  of  the  court  une  Asisn.  v.  Sleeman«  12  Civ.  Proc.  Rep.  20. 
extended  to  the  custody  of  the  person  and  the  care  of  the  Inducing  defendant  within  state  by  fraud. — ^Dun- 
property  of  a  person  incompetent  in  consequence  of  lu-  ham  v.  Cressy,  4  N.  Y.  Supp.  13;  Allen  v.  Wharton,  13 
nacy,  idiocy,  habitual  drunkenn^s  or  senility.  There  N.  Y.  Supp.  38,  20  Civ.  Proc.  Rep.  121;  Wyckoff  v.  Pack- 
eeems  to  be  no  reason  why  the  court  should  not  in  any  ard,  20  Abb.  N.  C.  420. 

ease  be  authorized  to  dispense  with  the  delivery  of  a  copy  Service  on  Sunday. — Scott  Shoe  Co.  v.  Dancel,  63 

of  the  summons  to  such  Incompetent  under  proper  cir-  App.  Div.  172,  71  N.  V.  Supp.  263. 

eumstances.  Servlee  on  holiday. — Flv-nn  v.  Union  Surety  &  Giur- 

Keferences.-— Proof  of  service  not  made  by  sheriff,  anty  Co.,  170  N.  Y.  145;  Bomcmann,  6  App.  Div.  524, 

rales  of  civil  practice,  53.      Service  on  corporation.  C.  P.  39  N.  Y.  Supp.  686;  Berthold  v.  Wallach,  14  Misc.  55,  35 

A.,  i\  227-229;  on  infants  or  incompetents.  Id.,  $  226.  N.  Y.  Supp.  208;  Slater  v.  Jackson.  25  Misc.  783,  55  N.  Y. 

Ddlvery  of  copy,  how  effected. — Anderson  v.  Abeel.  Supp.  .S81;  Didsbury  v.  Van  Tassel,  56  Hun  423,  10  N.  Y. 

96  App.  Div.  370,  89  N.  Y.  Supp.  254;  Conell  v.  Grueget,  Supp.  32. 

§  226.  Personal  service  of  summons  where  defendant  incompetent. 

The  court,  in  its  discretion,  with  or  without  an  application  therefor,  and  in  the  defend- 
ant's interest,  may  make  an  order  requiring  a  copy  of  the  summons  to  be  also  delivered  in 
behalf  of  the  defendant  to  a  person  designated  in  the  order,  and  that  service  of  the  sum- 
mons shall  not  be  deemed  complete  until  it  is  so  delivered,  in  either  of  the  following  cases: 

1.  Where  the  court  has  reasonable  ground  to  believe  that  the  defendant  by  reason  of 
habitual  drunkenness,  or  for  any  other  cause,  is  mentally  incapable  adequately  to  protect 
his  rights,  although  not  judicially  declared  to  be  incompetent  to  manage  his  affairs;  or 

2.  In  a  case  where  the  defendimt  is  a  person  judicially  declared  to  be  incompetent  to  man- 
age his  affairs  in  consequence  of  lunacy,  idiocy  or  habitual  drunkenness,  where  the  court 
has  reasonable  ground  to  believe  that  the  interest  of  the  committee  is  adverse  to  that  of  the 
defendant,  or  that  for  any  reason  he  is  not  a  fit  person  to  protect  the  rights  of  the  defend- 
ant. 

Dertratfon.— Code  eiv.  proc.,  1 427,  as  am.  by  L.  1913,  When  order  granted.— Callahan  v.  N.  Y.  C.  A  H.  R. 

«h.  279.  and  first  sentence  of  |  428,  as  am.  bv  L.  1877.  R.  R.  Co..  99  App.  Div.  56.  60,  90  N.  Y.  Supp.  657;  Bem- 

ch.  416.  combined  and  rewritten,  without  intended  change  stein  v.  Bernstein,  188  App.  Div.  276,  176  N.  Y.  Supp.  820; 

of  substance.    The  last  sentence  of  |  428  has  been  covered  O'Brien  v.  O'Brien,  38  N.  Y.  Supp.  157. 

under  ''Parties,"  (  208,  ante.  Form  of  order. — American  Nlortgage  Co.  v.  Dewey, 

The  reference  in  |  428  to  subd.  1  of  )  426,  was  rendered  106  App.  Div.  389,  94  N.  Y.  Supp.  808. 

obsolete  by  the  amendment  of  subd.  1  of  (  426  by  L.  of  Guardian   ad   litem,   appointment. — InRereoll   v. 

1913,  ch.  279.            .  Mangam,  84  N.  Y.  622;  Behlen  v.  Behlen,  73  App.  Div. 

Order    dlscrfttlODary.— Moulton    v.    Moulton,    47  143,  76  N.  Y.  Supp.  747. 

Hun  607.  Special  SUardlan  for  defendant  in  action  for  annul- 

PlOCedore. — Carter  v.  Burrall,  80  App.  Div.  395,  81  ment  of  marriage.— Zaiinaky  v.  Zalinsky,  103  Misc.  308, 

N.  Y.  Supp.  30.  170  N.  Y.  Supp.  1005. 

§  227.  Designation  by  resident  of  person  upon  whom  a  summons  may  be 
served  during  his  absence. 

A  readent  of  the  state,  of  full  age,  may  execute  and  acknowledge,  in  the  maimer  required 
)y  law  to  entitle  a  deed  to  be  recorded,  a  written  designation  of  another  resident  of  the 
tate,  as  a  person  upon  whom  to  serve  a  summons,  or  any  process  or  other  paper  for  the 
domeneement  ci  a  special  proceeding,  in  any  court  or  before  any  officer,  during  ^e  absence 

om  the  state  of  New  York  of  the  person  making  the  designation;  and  may  file  the  same, 

ti 
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§§228,220  CIVIL  PRACTICE  ACT  art.  26 

with  the  written  consent  of  the  person  so  desigDated,  executed  and  acknowledged  in  the 
same  manner,  in  the  office  of  the  clerk  of  the  county  where  the  person  making  the  designa- 
tion resides.  The  designatkMi  must  specify  the  reddence  of  the  person  making  it  and  also 
of  the  person  designated;  and  it  remains  in  force  during  the  period  specified  therein,  if  any; 
or,  if  no  period  is  specified  for  that  purpose,  for  three  years  after  the  filing  thereof.  But  it  is 
revoked  earlier  by  the  death  or  legal  incompetency  of  either  of  the  parties  thereto,  or  by  the 
filing  of  a  revocation  thereof,  or  of  the  consent,  executed  and  acknowledged  in  like  manner. 
The  clerk  must  file  and  record  such  a  designation,  consent  or  revocation,  and  must  note 
upon  the  record  of  the  ori^nal  designation  the  filing  and  recording  of  a  revocation.  While 
the  designation  reniains  in  force,  as  prescribed  in  this  section,  a  summons,  or  any 
process  or  other  paper  for  the  commencement  of  a  special  proceeding,  against  the  person 
making  it,  in  any  court  or  before  any  officer,  may  be  served  upon  the  person  so  designated, 
in  like  manner  and  with  like  effect,  as  if  it  were  served  personally  upon  the  person  making 
the  designation,  notwithstanding  the  return  of  the  latter  to  the  state  of  New  York. 

Derivation. — Code  dv.  proc.,  1 430,  as  un.  by  L.  1877,  Fraof  of  mlMenee  ftnd  fUlure  to  make  deslcBatloii. 

oh.  416,  L.  1890,  oh.  524.    The  word  "dvil "  is  omitted  m  -—Griffin  v.  Qriffin.  77  Miae.  468.  137  N.  T.  Supp.  3. 

mizplusage,  without  intended  change  of  meaniac.  EBtoet    on    §tstato    ot   Uniltstloiis.— Conneoticut 

Bridence  of  eomplianee  with  sectton. — Ennis  r.  Trust  A  S.  D.  Co.  v.  Wead,  172  N.  Y.  497,  501;  Solomon  v. 

Untermyer,  93  App.  Div.  375.  87  N.  Y.  Supp.  695.  Bennett,  62  App.  Div^.  68.  70  N.  Y.  Supp.  856. 


Untermyer,  93  App.  Div.  375.  87  N.  Y.  Supp.  695^  Bennett.  62  App.  Div^.  68.  70  N.  Y.  Supp.  856. 

OoDftent  of  person  dcdciia' 

7  Misc.  98,  27  N.  Y.  SuppTsW. 


OODftent  of  person  dcdcnated.— Lyeter  v.  PeacBon. 


§  228.  Personal  service  of  summons  upon  domestic  corporation. 

Personal  service  of  the  summons  upon  a  domestic  corporation  must  be  made  by  deliver- 
ing a  copy  thereof,  within  the  state,  as  follows: 

1.  If  the  action  be  against  the  city  of  New  York,  to  the  mayor,  comptroller  or  counsel 
to  the  corporation. 

2.  If  the  action  be  against  any  other  city,  to  the  mayor,  comptroller,  treasurer,  counsel, 
attorney  or  clerk;  or,  if  the  city  lack  either  of  those  officers,  to  the  officer  performing  cor- 
responding functions  imder  another  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the  corporation,  the  secretary  or 
clerk  to  the  corporation,  the  cashier,  the  treasurer  or  a  director  or  managing  agent. 

DcrlYatton.— Code  civ.  proc.,  |  431,  amended;  origi-  Co.  v.  N.  Y..  L.  E.  A  W.  R.  R.  Co..  48  Han  190;  Barvett  r. 

naUy  revised  as  follows:  subd.  1  from  L.  1860,  ch.  379. 1 4;  Telephone  Co..  56  Hun  430. 10  N.  Y.  Supp.  138,  affd.,  138 

Bubd.  2,  new;  subd.  3  from  oode  of  proc..  |  134.  aubd.  1.  N.  Y.  401:  Brayton  v.  N.  Y..  L.  E.  ft  W.  R.  R.  Co..  72  Hun 

aefcreneeg.— Servioe    on    domestio    ootporation    in  602.  25  N.  Y.  Supp.  264;  Ives  v.  Metropolitan  Life  Ina. 

Justices'  courts.  J.  Ct.  A.,  If  51-54;  actions  by  and  acainst  Co.,  78  Hun  32.  28  N.  Y.  Supp.  1030;  Stubina  v.  Met. 

city  of  New  York  are  now  in  the  name  of  "The  Caty  of  life  Ins.  Co..  78  Hun  610,  28  M.  Y.  Supp.  960;  Jepeon  v. 

New  York."  Greater  New  York  charter.  |  1614.  Postal  Teleg.  Co..  20  N.  Y.  Supp.  300;  Sehryber  v.  Metro- 

*'Ilomesti€  coiporatloii.''— Maisch  v.  City  of  New  pplitan  Life  Ins.  Co.,  29  N.  V.  Supp.  1092;  Plynn  v. 

York.  127  App.  Div.  434,  111  N.  Y.  Supp.  645.  affd..  198  Hudson  R.  R.  Co.,  6  How.  Pr.  306. 
N.  Y.  460.  Assistant     saperintendent. — Kramer     v.     Buffalo 

President,  hoMlns  over. — ^Ftidenberg  v.  Lee  Con-  Union  Furnace  Co.,  132  App.  Div.  415. 116  N.  Y.  Supp. 

struction  Co..  27  Misc.  651.  58  N.  Y.  Supp.  39L  1101. 

Cashier.— Eisenhofer  V.  New  Yorker  titling  Pub.  Co..         Uqaldatlnc     eommlttee.— Planten     v.     National 

91  App.  Div.  94.  86  N.  Y.  Supp.  438;  Winslow  v.  Staten  NaaMu  Bank.  174  App.  Div.  254, 160  N.  Y.  Supp.  207. 
Island  Rap.  T.  Co.,  51  Hun  298,  4  N.  Y.  Supp.  169.  After  resi8natlon.r— Badger  v.  U.  S.,  93  U.  S.  599; 

Treasnrer.— Winslow  v.  Staten  Isl.  R.  T.  Co.,  51  Hun  Yorkville  Bank  v.  Zeltner  B.  Co.,  80  App.  Div.  578.  80 

396.  4  N.  Y.  Supp.  169.  N.  Y.  Supp.  889;  Buchanan  v.  Proopwt  Park  Hotel  Co.. 

Director.— Beardsley  v.  Johnson,  121  N.  Y.  224.  14  Misc.  435,  35  N.  Y.  Supp.  712;  Wilson  v.  Brentwood 


Manactng  asent.— Pope  v.  Terre  Haute  Car  Mfg.  Hotel  Co.,  16  Misc.  48.  37  N.  Y.  Supp.  655.    Compare 

Co.,  87  N.  Y.  137.  141:  Pearsons  v.  Buffalo  City  Mills.  Tomolat  v.  Held  Co..  17  Misc.  556.  40  N.  Y.  Supp.  602. 
29  App.  Div.  45,  51  N.  Y.  Supp.  645;  Murray  v.  American        De  facto  ofBeer. — Beardsley  v.  Johnson,  121  N.  Y. 

Cas.  Ins.  Co.,  88  App.  Div.  224,  85  N.  Y.  Supp.  449;  224;  StUhnan  v.  Associated  Laoe  Makers  Co..  14  Miae. 

Faltiaka  v.  N.  Y.,  L.  £.  ft  W.  R.  R.  Co.,  12  Misc.  478,  33  503.  35  N.  Y.  Supp.  1071:  Camaghan  v.  Export  ft  Prod. 

N.  Y.  Supp.  679;  Behan  v.  Phelps,  27  Misc.  718,  59  N.  Y.  OU  Co..  11  N.  Y.  Supp.  172. 

Supp.  718:  Brun  v.  Northwestern  Realty  Co..  52  Misc.         IHssolatlon,  eflbet. — Hetiel  v.  Tannehill  Silv.  Min. 

528,  102  N.  Y.  Supp.  473;  Wesley  v.  Beakes  Dairy  Co.,  Co.,  4  Abb.  N.  C.  40. 

72  Misc.  260,  131  N.  Y.  Supp.  212;  Emerson  v.  Auburn  ft        Borden  of  proof.— Persons  v.  Buffalo  City  Mills,  20 

O.  L.  R.  R.  Co.,  13  Hun  150;  Hathaway  v.  American  App.  Div.  45,  51  N.  Y.  Supp.  648. 
Min.  Stock  Exch..  31  Hun  575:  Palmer  v.  PenniQrlvania        Allldavlt  of  serrloe. — Cameron  v.  United  Tract.  Co.. 

Co..  35  Hun  369,  affd..  99  N.  Y.  679:  Rochester,  etc.,  R.  67  App.  Div.  557,  73  N.  Y.  Supp.  981. 

§  229.  Personal  service  of  summons  upon  foreign  corporation. 

Personal  service  of  the  summons  opon  a  foreign  corporation  must  be  made  by  deliver- 
ing a  copy  thereof,  within  the  state,  as  follows: 

1.  To  the  president,  vice-president,  treasurer,  assistant  treasurer,  secretary  or  assistant 
secretary;  or,  if  the  corporation  lack  either  of  those  officers,  to  the  officer  performing  cor- 
responding functions  under  another  name. 

2.  To  a  person  designated  for  the  purpose  as  provided  in  section  sixteen  of  the  general 
corporation  law. 

3.  If  such  a  designation  be  not  in  force,  or  if  ndther  the  person  designated,  nor  an  officer 
specified  in  subdivision  first  of  this  section,  can  be  found  with  due  diligence,  to  the  cashier^ 
a  director  or  a  managing  agent  of  the  corporation,  within  the  state. 


art.  26  SUMMON8  f  229 

4.  If  the  person  designated  as  provided  in  section  sixteen  of  the  general  corporation  law 
dies  or  removes  from  the  place  where  the  corporation  has  its  principal  place  of  business 
witiiin  the  state  and  the  corporation  does  not  within  thirty  days  after  such  death  or  re- 
moval designate  in  like  manner  another  person  upon  whom  process  against  it  may  be  served 
within  the  state,  the  summons  in  an  action  against  the  corporation  upon  any  liability  in- 
eurred  within  this  state,  may  be  served,  after  such  death  or  removal,  and  before  another 
designation  is  made,  upon  the  secretary  of  state. 

Doitnitlon^— Code  dr.  proe..  1 432,  m  am.  by  L.  1877.  JmIcmmi  t.  SohaylkiU  SUk  Milifl,  92  Misc.  442,  166  N.  Y. 

oh.  416,  L.  1000,  ch.  65,  amended.   Amendment  to  subd.  3  Supp.  210. 

permits  aenrice  on  a  oaahier.  direetor  or  manHging  agent        CMwe  of  setioB  Mrlslng  wltbln  stete. — HUler  v. 

wHlioQt  ragard  to  whether  the  oorporation  has  pro|>erty  B.  ft  M.  R.  R.  Co.,  70  N.  Y.  223;  Pope  v.  Terre  Haute 

within  the  state  or  whether  the  oauae  of  action  arose  within  C.  ft  Mfg.  Co..  87  N.  Y.  137;  Childa  t.  Harris  Mfg.  Co.. 

the  state.    The  amendment  to  subd.  4  preserves  the  eon-  104  N.  Y.  477;  Donohue  v.  City  Water  Power  Co.,  160 

stitutional  reqiutement  that  serviee  upon  the  seoreta^  of  App.  Div.  776,  144  N.  Y.  Sunp.  023;  Hibernia  Nat.  Bank 

state  may  be  made  only  in  a  suit  based  upon  a  liability  v.  Laoombe,  21  Hun  166.  afFd.,  84  N.  Y.  861;  Ooldstein  t. 

out  of  bminesB  done  by  the  oorporation  within  the  Rodgers  ft  Hagerty  (App.  Div.),  163  N.  Y.  Supp.  035. 


slate  and  merely  dispenses  with  the  alternative  require-  FMMrty  within  ante,  proof. — Barnes  v.  Mobile  ft 

mmt  that  the  corporation  have  property  witidn  the  state.  N.  W.  K.  Co.,  12  Hun  126;  Miller  v.  Jones,  67  Hun  281, 22 

Ahhoogli  some  of  tiie  cases  ia  toe  United  States  supreme  N.  Y.  Supp.  86;  Fontsma  v.  Post  Printing  ft  Pub.  Co.,  87 

court  mention  the  fact  that  a  foregin  oorporation  which  App.  Div.  233.  84  N.  Y.  Supp.  308;  Stanton  v.  United 

was  improperly  sued  in  a  state  where  it  did  no  business  States  Pipe-Une  Co.,  00  Hun  35.  35  N.  Y.  Supp.  620. 

had  no  property  within  that  state,  there  appears  to  be  no  ^Wlieii   fotvlfn   eoipojnitioii   not   doln|[^  bostncM 

*      of  dedsio 


that  has  made  that  fact  the  point  of  decision.    It  is  wltiiln  st»te.— Helme  v.  Buckelew.  101  App.  Div.  60. 181 

dear  from  the  reasomsg  in  T^eaaaym  v.  Neff ,  05  U.  8.  742,  N.  Y.  Supp.  104. 

and  eases  following  it,  that  the  mere  fact  that  a  nonresi-  Cashier. — Willcox  v.  Philadelphia  Casualty  Co.,  136 

dent,  whether  corporate  or  individual,  has  property  within  App.  Div.  626,  121  N.  Y.  Supp.  868;  MoCuUogh  v.  Pail- 

the  state  gives  no  jurisdiction  to  the  courts  of  that  state  lard  Kon-Mag.  Watch  Co.,  14  N.  Y.  Supp.  40,  20  Civ. 

unless  the  profwrty  be  aetualljr  attached  and  then  the  Proc.  Rep.  898. 

Jurisdiction  is  in  rem  and  Uxnited  to  the  property  so  Dferector. — Hiller  v.  B.  ft  M.  R.  11.  Co.,  70  N.  Y.  223; 

attached.    Thetef ore,  it  seems  that  the  provision  in  subds.  Chikk  v.  Harris  Mfg.  Co.,  104  N.  Y.  477;  Hansen  v. 

3»  4  rdbting  to  property  within  the  state  is  useless  even  as  American  Security,  etc..  Co.,  160  App.  Div.  801, 144  N.  Y. 

an  alternative  provision.     If  the  presence  of  property  Supp.  830;  Kowalchek  v.  Buck  Run  Coal  Co.,  173  App. 

within  the  state  were  alone  relied  upon,  service  under  Div.  658.  160  N.  Y.  Supp.  08. 

either  of  these  subdiviaons  would  proiwbly  be  uncon-  ManagliM|  asont.— nJosephy  v.  Kansas  City,  Mexico 

stitutionaL    1 432,  originally  a  substitute  for  code  of  proc,  and  Orient  Railway.  180  App.  Div.  313,  167  N.  Y.  Supp. 

1 134.  subd.  1,  and  L.  1856,  oh.  270,  ff  1^.  ft3;  Toi&aiid  v.  Ohieagp  ft  Alton  R.  Co.,  115  N.  Y.  437; 

■rercrenees* — Service  on  superintendent  of  insurance,  Taylor  v.  Granite  State  Prov.  Assn.,  136  N.  Y.  343;  Coler 

insoranoe  I.,  |  SO;  on  superintendent  of  banks,  banking  1.,  r.  Pittsburgh  Bridge  Co.,  146  N.  Y.  281,  revg.  84  Hun  285, 

128;  servioe  of  summons  by  publication,  C.  P.  A.,  ff  23^-  32  N.  Y.  Supp.  430;  Tausa  v.  Susquehanna  Coal  Co.,  220 

234;  servioe  injustices'  courts,  J.  Ct.  A.,  ||  53. 54;  service,  N.  Y.  250;  Young  ft  Fletcher  Co.  v.  Welsbach  L.  Co., 

of  citation  in  sunogats'a  ooiirt  by  pfubUevtion,  Surr.  Ct.  A.,  55  App.  Div.  16.  ^  N.  Y.  Supp.  1024;  Vitolo  v.  Bee  Pub. 

U  56-58.                               ^  Co.,  66  App.  Div.  583,  73  N.  Y.  Supp.  273:  Moore  v. 

OoBStttattonniltr.— HHler  v.  Buriington  ft  M.  R.  R.  Monumental  Mat.  life  Ins.  Co.,  77  App.  Div.  200.  78 

Co..  70  N.  Y.  223;  Pope  v.  Teire  Haute  C.  ft  M.  Co..  87  N.  Y.  Supp,  1000;  Fontana  v.  Post  Printing  ft  Pub.  Co., 

N.  Y.  137;  Badgon  v.  Phil,  ft  Reading  C.  ft  I.  Co.,  217  87  App.  Div.  223.  84  N.  Y.  Supp.  306;  Beck  v.  North 

N.  Y.  432;  Taiua  v.  Susqmhaana  Coat  Co.,  220  N.  Y.  250;  Packing,  eto.,  Co.,  150  App.  Div.  418, 144  N.  Y.  Supp.  602; 

Robart  Dollar  Co.  v.  Canadian  Car  ft  Foundry  Co.,  220  Karosas  v.  Susquehanna  Coal  Co..  172  App.  Div.  872, 158 

N.  Y.  270;  Pomeroy  v.  Hooking  Valley  R.  R.  Co..  220  K.  N.  Y.  Supp.  1021;  Oallin  v.  Allemania  Fire  Ins.  Co.,  184 

Y.  64&  App.  Div.  876, 172  N.  Y.  Supp.  662;  Ruawell  v.  Washing- 

Fmldc8|t  within  stAtO.— Fleischmann  Construction  ton  tife  Ins.  Co.,  62  Misc.  403,  400.  115  N.  Y.  Supp.  050; 

Co.  V.  Bkuner's,  100  App.  Div.  05,  170  N.  Y.  Supp.  103.  Loeb  v.  Star  ft  Heraki  Co.,  187  App.  Div.  175,  175  N.  Y. 


mi  of  eorporfttion  oonsoUdmtlii|.— Buell  v.  Supp.  412;  Archer  v.  Fraternal  Aid  Union.  180  App.  Div. 

Baltlmors  ft  O.  8.  w.  R.  Co.,  30  App.  Drv.  236,  67  N.  Y.  025.  180  N.  Y.  Supp.  028;  Glynn  v.  Hyde-Murphy  Co., 

flunp.  111.  113  Misc.  320,  184  N.  Y.  Supp.  462;  Duryee  v.  Sunlisht 

ftasurer.— Sadler  v.  Boston  ft  Bolivia  Rubber  Co.,  Gas  Machine  Co.,  74  Misc.  440.  132  N.  Y.  Supp.  407; 

140  App.  DiT.  367,  125  N.  Y.  Supp.  405;  Krakowski  v.  Jackson  v.  SchuylkiU  Silk  Milb,  02  Miso.  442,  156  N.  Y. 

White  Sulphur  Qprin«i,  Inc.,  174  App.  Div.  440,  161  N.  Y.  Supp.  210:  Sterett  v.  Denver  ft  R.  G.  R.  R.  Co»  17  Hun 

Sopp.  108.  316;  Redcfington  v.  Mariposa  L.  ft  M.  Co.,  10  Hun  405. 

Seeretniy* — ^Pomeroy  v.  Hooking  Valley  Ry.  Co.,  218  Contra.  Palmer  v.  Chicago  Evening  Post  Co.,  85  Hun 

N.  Y.  530.  403,  32  N.  Y.  Supp.  002;  Hochstein  v.  James  W.  Hill  Co., 

iartitnnt  socretarj.— Archer  v.  Fraternal  Aid  Union,  153  N.  Y.  Supp.  800;  Robert  DoUar  Co.  v.  Canadian 

180  App.  Div.  025,  180  N.  Y.  Supp.  028.  Car  ft  Foundry  Co.,  166  N.  Y.  Supp.  34;  Doty  v.  Mich. 

Oaccr  tcMipDtmrily  within  state.— Porter  v.  Sewell  Cent.  R.  R.  Co.,  8  Abb.  427;  Clews  v.  Rockfoid,  R.  I.  ft 

Car  Heating  Co.,  7  N.  Y.  Supp.  166,  17  Civ.  Proc.  Rep.  St.  L.  R.  R.  Co.,  40  How.  Pr.  117. 

386,  23  Abb.  N.  C.  233;  Vomer  v.  Coltier  Co..  170  App.  "Managing  agent "  what  constitutes.    First  National 

Div.  732.  167  N.  Y.  Supp.  30;  Sunrise  Lumber  Co.  v.  B^k  v.  General  Construction  Co.,  180  App.  Div.  743, 168 

Bieiy  Lumber  Co.,  105  App.  Div.  170. 186N.  Y.  Supp.  711.  N.  Y.  Supp.  305. 

IndndnKOillcerwIthlnsteto*— -Clean  St.  Ry.  Co.  V.  Service  on   managing   agent  of  foreign   corporation. 

FalmKMmtCoiist.Co.,56App.Div.202.67N.Y.Supp.l65.  Swift  v.  Matthews  En£neering  Co.,  178  App.  Div.  201, 

Twfuttm  of  Insolvent  eorporstion.— Ogdensburg  ft  165  N.  Y.  Supp.  136. 

L.  C.  R.  Co.  V.  Vermcmt  ft  C.  R.  R.  Co.,  16  Abb.  N.  S.  Preroquiaites  to  servioe  upon  managing  agent.    Birken- 

atO;  MQrn»r  v.  Vaadetbilt.  30  Baib.  14a  wall  v.  May  Co.,  170  App.  IMv.  668,  IMN.  Y.  Supp.  1073. 

PesljiHiflon    of    anpcfflntendent    of    Insninnce,  After  tender  of  reomation.    Rath  v.  Ohio  German 

sawt,     Howard  v.  Pni^tlal  Ins.  Co.,  I  App.  Div.  135,  Fire  Ins.  Co..  132  App/Div.  602,  117  N.  Y.  Supp.  382. 

37  N.  Y.  Suppw  832;  Silver  v.  Western  Ass.  Co.,  3  App.  Jiutlees'  eoiirt«~Sautter  v.  Atlantic  ft  Pacific  Tea 

-        "S.38N7y."         "  -    ^        -      


Div.  572.  38  N.  Y.  Supp.  335;  McClure  v.  Supreme  Lodge,  Co.,  02  Misc.  378.  156  N.  Y.  Supp.  002. 
~^'     181. 188.  50  N.  Y.  Supp.  764.  Afont  of  reoolven.~Ouiaky  v.  Blaii 

r  of  icnrtoe  npon  superintendent  of  Jacobs  v.  Blair,  157  App.  Div.  601, 142  N. 

-LalBin  v.  Travellers'  Ins.  Co.,  121  N.  Y.        Proof  of  oropcr  service. — Grob  v.  Met.  Collecting 


41  Ago.  piv.  181.^188.  50  N.  Y.  Supp.  764. AfOnt  of  reedven.— Guiaky  v.  Blair,  218  N.  Y.  41; 

100.— LalBin  v.  Travellers'  Ins.  Co.,  121  N.  Y.  Proof  o 

St.  Rsp.  000;  South  Pub.  Co.  v.  Fire  Assn.,  67  Agency.  30 

..  ,  ^  of  proof  of  aervice  upon  improper  person. — 

Hun  110.  21  N.  Y.  dupp.  1050.  Kieley  v.  Central  C.  C.  Mfg.  Co..  18  Misc.  85.  revd.  on 

"  ►  deslfnor  -     - 


Ideney  of  icnrtoe  npon  superintendent  of  Jacobs  v.  Blair,  157  App.  Div.  601, 142  N.  Y.  Supp.  807. 

Wwranoe — ^LalBin  v.  Travellers'  Ins.  Co.,  121  N.  Y.  Proof  of  oroper  service. — Grob  v.  I~ 

713.  31  St.  Sm.  000;  South  Pub.  Co.  v.  Fire  Assn.,  67  Acency,  30  Mise.  314,  63  N.  Y.  Supp.  513. 

Hun  41, 21 N.  Y.  Supp.  675;  Farmer  v.  Nat.  Life  Assn.,  67  Burden  of  pr     ~    ' 


to  makiB  deslfnotlon,   proof.— Grant  v.  other  grounds.  147  N.  Y.  620;  Stanton  v.  United  SUtes 

Cananea  Con.  Copper  Co..  180  N.  Y.  241,  revg.  117  App.  Pipe-Line  Co..  00  Hun  35,  35  N.  Y.  Supp.  620;  Scherer 

Div.  676y  102  N.  Y.  SuDp.  642:  MoClure  v.  Supreme  v.  Gound-Min.  Co.,  55  N.  Y.  Supp.  743. 
Lodge,  41  App.  Div.  131,  50  N.  V.  Supp.  764;  Pemne  v.        Serviee  of  order  In  supplementary  jnocoedlncs. — 

Raanm  Gaa  Maeh.  Co..  00  App.  Div.  82, 00  N.  Y.  Supp.  Meyer  v.  Consolidoted  Ice  Co.,  106  N.  Y.  471,  allg.  132 

606;  Vitok)  v.  Been  Pub.  Co.,  66  App.  Div.  583,  73  N.  Y.  App.  Div.  265.  116  N.  Y.  Supp.  006. 
Supp.  273;  Doherty  v.  Evening  Journal  Assn.,  00  App.        When  serviee  upon  sccreobry  of  state  set  aside. — 

Div.  V»,  00  N.  Y.  Supo.  048;  Tmvia  v.  Bfulway  Ed.  Eastern  Products  Corporation  v.  Tennessee   Coal.  Iron 

Aam.,  ^  Misc.  577, 68  N.  Y.  Supp.  803.  ft  R.  R.  Co.,  102  Misc.  557,  170  N.  Y.  Supp.  100.    When 

Slfflkl. — Onrsky  v.  Blidr,  fbieign  corporation  not  doing  business  within  the  state. 


164  App.  Div.  612, 150  N.  Y.  Supp.  422;  Noxkus  v.  Pitts-     Dollar  Co.  v.  Canadian  Car  ft  Foundry  Co.,  100  Miso. 
boxfCoal  Co..  160  App.  DivTill^.  153  N.  Y.  Supp.  035;     564,  166  N.  Y.  Supp.  34. 


11230-232  CIVIL  PRACTICE  ACT  art.  2& 

§  230.  Order  for  substituted  service  of  summons  in  certain  cases. 

Where  a  summons  is  issued  in  any  court  of  record,  an  order  for  the  service  thereof  upon 
a  defendant,  whether  a  domestic  corporation  other  than  a  municipal  corporation,  a  jcHnt- 
stock  or  other  unincorporated  association  having  a  president  or  treasurer  residing  within 
the  state,  or  a  natural  person  residing  within  the  state,  may  be  made  by  the  court,  or  a 
judge  thereof,  or  the  county  judge  of  the  county  where  the  action  is  triable,  upon  satisfac- 
tory proof  that  the  plaintiff  has  been  or  will  be  unable,  with  due  diligence,  to  make  per- 
sonal service  of  the  summons  within  the  state. 

Deii^atloB. — Code  oiy.  pioo.,  1 431k,  m  am.  by  L.  X877,  637;  Bank  of  Loo«  loland  y.  Gnaoty,  132  App.  Div.  03, 

ch.  416,  L.  1880.  oh.  635.  L.  1918,  eh.  230,  amended.  The  116  N.  Y.  Supp.  300;  Malloy  v.  lieiuioa,  22  Mim.  M2»  49 

limitation  aa  to  service  on  a  joint-atook  or  other  uoinoor-  N.  Y.  Supp.  1004;  Simpaon  v.  Bureh,  4  Hun  316;  Ottman 

porated  aaaooiation  having  a  prendent  or  treasurer  within  v.  Daly,  7  N.  Y.  Supp.  897;  PhilUpa  v.  wimie,  20  N.  Y» 

the  Btate  is  inserted  to  clarify  the  diatanotion  between  the  Supp.  40;  Gen  v.  Gurdlach.  67  Barb.  13;  MoGarthy  v. 

procedure  under  this  section  and  the  obtainins  of  an  order  McCarthy,  55  How.  Pr.  418. 

tor  publication  against  such  an  aasodaUon  whose  president  AToMlng  MTViee^ — Foster  v.  Mooce,  68  Hun  626^  22^ 

or  treasurer  does  not  reads  in  the  state.    {  436,  origiBaUy  N.  Y.  Supp.  1080;  Bentx  v.  CroUma  Park  Realty  Co.^ 

revised  from  L.  1853.  ch.  511.- in  part.  81  Misc.  364.  142  N.  Y.  Supp.  103. 

Eeferenee. — Serviee  by  pubhcation  in  attachment,  AUaehmeiil  p«K>e><Hngi.— Bogart  v.  Sweasy,  26- 

C.  P.  A.,  I  005.  Hun  463. 

Conitttntloiuaify.— Continental  Nat.  Bank  ▼.  Thur-  Infants — Steinhart  v.  Baker,  25  App.  Div.  107.  40* 

ber.  74  Hun  632,  26  N.  Y.  Supp.  066.  alFd..  143  N.  Y.  648.  N.  Y.  Supp.  357.  affd.,  163  N.  Y.  410. 

Effectofsubstttatfldsernce.— Clare  v.Loekard.  122  Matrimonial  ftetlons.— Purvis  v.  Purvis,  167  App. 

N.  Y.  263;  Bentz  v.  Crotona  Park  Realty  Co.,  81  Misc.  Div.  717,  153  N.  Y.  Supp.  260;  Maiello  v.  MaieUo,  42. 

346,  142  N.  Y.  Supp.  103.  Miso.  266,  86  N.  Y.  3um>.  643. 

Where  reddenee  vnkn#irn. — ^Foot  v.  Harris,  2  Abb.  Proof,  infflclaner  to  warrant  order. — Kiobolas  v^ 

454:  Smith  v.  Fogarty.  6  Civ.  Proc.  Rep.  366;  Collins  Emmett,  56  Miso.  321,  107  N.  Y.  Supp.  663. 

.  Campfield.  0  How.  Pr.  510.  Vacatint  ontar.— Hess  v.  Felt.  60  Misc.  641. 1 12  N.  Y. 


V, 


Temponuy  absence.— Hart  v.  Kin,  148  N.  Y.  806;     Supjx  47a 

\  Supp.  471  ;Ottman         Mu  " 


Fiskv.Bennett.  60Hun272,  23N.  Y.  Supp.471;Ottman  lliinlelpal  eaort  of  ettf  of  Neir  Toffk.— United 

V.  Daly,  7  N.  Y.  Supp.  897, 17  Civ.  Proc.  Rep.  62;  Jones  v.  SUtes  Cast  Iron  Pipe  A  Foundry  Co.  v.  Roberts  &  Go.^. 

Deiby,  1  Abb.  458.  114  Misc.  560,  187  N.  Y.  Supp.  05. 
InabUitr  to  And  proof.— Haskell  v.  Linoks.  87  N.  Y. 

§  231.  Manner  of  making  substituted  service. 

The  order  must  direct  that  the  service  of  the  summoDS  be  made  (1)  by  leaving  a  copy 
thereof,  and  of  the  order,  if  the  defendant  is  a  domestic  corporation  or  joint-stock  or  other 
unincorporated  association,  at  its  principal  office  or  place  of  business,  or  if  a  natural  person, 
at  the  residence  of  the  defendant,  with  a  person  of  proper  age,  if  upon  reasonable  appli- 
cation admittance  can  be  obtained  and  such  person  found  who  will  receive  it;  or  (2)  if 
admittance  cannot  be  so  obtained  nor  such  person  found,  by  affixing  the  same  to  the  outer 
or  other  door  of  the  defendant's  said  place  of  business  or  office,  or  of  his  residence,  and  by- 
depositing  in  8  post-office  another  copy  thereof,  properly  inclosed  in  a  post-paid  wrapper, 
addressed  to  the  defendant  at  its  said  principal  office  or  place  of  business,  or  to  him  at  his 
place  of  residence,  or  (3)  in  the  case  of  a  natural  person,  upon  proof  by  affidavit  that  no 
such  residence  can  be  found,  service  of  the  summons  may  be  made  in  such  manner  as  the- 
court  may  direct. 

Derivation. — Code  dv.  proc,  (  436.  as  am.  by  L.  1877.         Service  of  order. — ^Flak  v.  Bennett,  60  Hun  272.  23- 
ch.  416.  L.  1806,  ch.  562,  L.  1013.  ch.  230.  amended:     N.  Y.  Supp.  471. 
originaUy  revised  from  L.  1853,  ch.  511.  in  part.    The         Misnomer  of  pialntlff. — Fanringtonv.  Muchmore,  52 


requirement  of  poetlntf  at  the  poet-office  where  defendant     App.  Div.  247,  65  N.  Y.  Supp.  432. 

reeidea  is  not  obaerved  in  practice,  and  seema  to  serve  no        MatUng  copy  of  order. — ^MaieUo 

ueeful  purpooe  and  ia  therefore  omitted.  266,  86  N.  Y.  Supp.  543;  Overton  v.  Barclay,  80  Hun  611,. 


§  232.  Order  for  service  of  suimnons  by  publication. 

An  order  directing  the  service  of  a  summons  upon  a  defendant,  by  publication,  may  be 
made  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  served  is  a  foreign  corporation;  or  is  a  jointrstock  association, 
or  other  unincorporated  association  having  a  president  and  treasurer  neither  of  whom  is  a 
resident  of  this  state;  or,  being  a  domestic  corporation,  where  after  diligent  effort  service 
cannot  be  made  within  the  state  upon  the  president  or  other  head  of  the  corporation,  the 
secretary  or  clerk  to  the  corporation,  the  cashier,  the  treasurer  or  a  director  or  managing: 
agent;  or,  being  a  natural  person^  is  not  a  resident  of  the  state;  or  where,  after  diligent  in- 
quiry, the  defendant  remains  unknown  to  the  plaintiff  or  the  plaintiff  is  unable  to  ascertain 
whether  the  defendant  is  or  is  not  a  resident  of  the  state. 

2.  Where  the  defendant,  being  a  resident  of  the  state,  has  departed  therefrom  with  in- 
tent to  defraud  his  creditors  or  to  avoid  the  service  of  a  summons  or  keeps  himself  concealed 
therein  with  like  intent. 

3.  Where  the  defendant,  being  an  adult  and  a  resident  of  the  state,  has  been  continu- 
ously without  the  state  of  New  York  more  than  six  months  next  before  the  granting  of 
the  order  and  has  iiot  made  a  designation  of  a  person  upon  whom  to  serve  a  summons  in 


art.  25  SUMMONS  $  232 

hifl  behalf  as  prescribed  by  law;  or  a  designation  so  made  no  longer  remains  in  force;  or 
service  upon  the  person  so  designated  cannot  be  made  within  the  state  after  diligent  effort. 

4.  Where  ocxnplete  personal  service  of  the  smmuons  cannot  be  made  within  the  state, 
after  due  dihgence,  upon  an  infant  or  incompetent  defendant,  whether  a  resident  or  non- 
resident of  the  state,  by  delivering  a  copy  to  the  person  or  persons  to  whom  and  each  of 
whom  a  copy  is  required  to  be  delivered  by  the  provisions  of  section  two  hundred  and 
twenty-five. 

5.  Where  the  complaint  demands  judgment  annulling  a  marriage,  or  for  a  divorce,  or 
a  separation. 

6.  Where  the  complaint  demands  judgment  that  the  defendant  be  excluded  from  a 
vested  or  contingent  interest  in  or  lien  upon  specific  real  or  personal  property  within  the 
state;  or  that  such  an  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated,  defined 
or  limited;  or  otherwise  affecting  the  title  to  such  property;  or  where  it  appears  by  affi- 
davit that  a  warrant  of  attachment,  granted  in  the  action,  has  been  levied  upon  property 
of  the  defendant  within  the  state.  (Subd.  am.  by  L.  1921,  ch.  199,  in  effect  Oct  1, 
1921.) 

7.  Where  the  defendant  is  a  resident  of  the  state  or  a  domestic  corporation  and  an  at- 
tempt was  made  to  commence  the  action  against  the  defendant  before  the  expiration  of 
the  limitation  applicable  thereto  and  the  limitation  would  have  expired  within  sixty  days 
next  preceding  t^e  application  if  time  had  not  been  extended  by  the  attempt  to  eommence 
the  action. 

8.  Where  the  action  is  against  the  stockholders  of  a  corporation  or  joint-stock  com- 
pany and  is  authorized  by  law  of  the  state  and  the  defendant  is  a  stockholder  thereof. 

Tlie  order  must  be  founded  upon  a  verified  complaint  showing  a  sufficient  cause  of  action 
against  the  defendant  to  be  served  or  upon  a  verified  complaint  to  recover  a  sum  of  money 
only  and  proof  by  affidavit  that  a  warrant  of  attachment,  granted  in  the  action,  has  been 
levied  upon  property  of  the  defendant  within  the  state,  and  proof  by  affidavit  of  the  addi- 
tional facts  required  by  this  section;  and  also,  where  the  application  is  made  upon  the 
ground  that  the  defendant  is  a  foreign  corporation  or  not  a  resident  of  the  state,  or  in  a 
case  specified  in  subdivision  fifth,  sixth,  or  eighth,  that  the  plaintiff,  with  due  diligence, 
has  been  or  will  be  unable  to  nuike  personal  service  of  the  summons.  (Paragraph  am. 
by  L.  1921,  ch.  199,  m  effect  Oct.  1,  1921.) 

If  the  defendant  be  an  infant,  the  affidavit  shall  also  set  forth  the  name,  and  the  last 
known  residence,  within  or  without  the  state,  of  the  father,  mother  or  guardian  of  such 
infant,  or  person  having  the  care  or  control  of  him,  or  with  whom  he  resides,  or  in  whose 
service  he  is  employed,  or  that  the  name  and  such  residence,  or  either,  of  such  person  is 
imknown  to  the  applicant. 

DcHfaMvAi^Oode  dr.  pioo.,  |  438,  ameoded.    ImA  UnkaowD  defendant.— McKenxie  v.  Woodwaid,  101 

pumcr^;»h  but  one  is  code  dv.  proe.,  }  439,  without  ohange  Mioo.  47, 166  N.  Y.  Supp.  485. 

of  sabMance.    Subd.  4  is  new.    Last  jpanfraph  of  aeotion  **lHIIgent  effort."-— Carleton  v.  Carleion,  85  N.  Y. 

is  also  new.    |  488«  s«  am.  by  L.  18^,  tL  542,  L.  1884.  313;  Kennedy  v.  Lamb,  182  N.  Y.  228.  rerg.  102  App. 

eb.  300,  L.  1899.  eh.  301.  L.  1909,  eh.  492.  L.  1913,  ch.  179.  Div.  429,  92  N.  Y.  Supp.  385;  Vitolo  v.  Bee  Pub.  Co.,  66 

L.  1914.  ch.  846;  originaUy  revised  as  follows:  subds.  1.  2  App.  Div.  582,  586,  73  N.  Y.  Supp.  273. 

l^wn  code  of  proe.,  1 185,  subds.  1-8.   See  L.  1869,  ch.  157,  Intent  to  ATOtd  senrtee.— Foster  v.  Moore,  68  Hun 

i  1.    I  439.  as  am.  V  L.  1877,  ch.  416.  L.  1879.  ch.  542;  526.  22  N.  Y.  Supp.  1089;  Towsley  v.  McDonald,  32  Barb. 

on^inaHy  a  substitute  for  code  of  proe..  f  135,  in  part.  60i;  Van  Rensselaer  v.  Dunbar,  4  How.  Pr.  151. 

-    *  seetion  superseded  by  amendment  of  1879.    The  Equitable  replevin, — ^Hodgens  v.  Columbia  Trust  Co., 


smendments  of  1921  made  to  conform  to  code  civ.  proe.,     lt)3  Misc.  415,  171  N.  Y.  Supp.  235. 

1 438.  subd.  5.  and  1 489,  as  amended  by  L.  1920.  ch.  478.        Attempt  to  eonunence  action. — ^Whiton  v.  Morning 


. — ^Appointment  of  temporary  receiver  Journal  Assn.,  23  Misc.  299.  50  N.  Y.  Supp.  899. 
whsie  service  is  made  by  publication.  C.  P.  A.,  i  975;  Actions  In  penonam. — Grubel  v.  Nassauer,  210  N.  Y. 
spplicatioa  for  judgment  in  case  of  service  by  publication.  149,  affg.  148  App.  Div.  89.  132  N.  Y.  Supp.  1131;  Me- 
ld^ f  498.  Laughlin  v.  Mclaughlin  Real  Estate  Co.,  162  App.  Div. 
CoQitttBtioiMdltir.— Orant  v.  Greene,  59  Misc.  1,  644. 147  N.  Y.  Supp.  959;  Jacobs  v.  White,  164  App.  Div. 
Ill  N.  Y.  Sura.  1069.  revd.  on  other  grounds,  126  App.  Ill,  149  N.  Y.  Supp.  500. 
Div.  750,  111  N.  Y.  Supp.  886.  Matrimonial  actlons.-O'Dea  v.  O'Dea,  101  N.  Y. 


BHMmnaai  eompoance. — Koee  v.  ueiier.  iw  App.  ^:  urueoei  v.  i^assauer,  ;2io  iN.  Y.  149;  £;verett  v.  i^ver- 

Div.510, 179  N.Y.  Supp.  821;  Sonn  V.Kennedy.  51  Miso.  ett,  22  App.  Div.  473.  47  N.  Y.  Supp.  994;  Becker  v. 

34, 236,  100  N.  Y.  Supp.  835;  Dennin  v.  Duffy,  83  Misc.  Becker,  58  App.  Div.  374,  69  N.  Y.  Supp.  75;  Dixon  v. 

33,  145  N.  Y.  Supp.  854.  DUon,  107  Misc.  666.  177  N.  Y.  Supp.  63. 


Mortgafe  foreclosure. — Fletcher  v.  Krupp.  35  App. 
Div.  586,  55  N.  Y.  Supp.  146;  Coleman  v.  Goodman,  37 


hB».  86.  N.  Y.  578;  Hanna  v.  Stedman,  ^30  N.  Y.  326. 

IwfMidant  withovt  i tote.— Paost  v.  Stevens.  143 

V.  Y.  172;  Sonnak  v..  Walker,  191  App.  Div.  156,  180  ^ 

^.  Y.  Supp.  847;  O'Rsilly  v.  New  Brunswick.  A.  A  N.  Y.  Misc.  517.  75  N.  Y.  Supp.  973;  Coffin  v.  Lesster.  36  Hun 

Hcamboat  Co.,  28  Misc.  112.  59  N.  Y.  Supp.  261.  347,  affd..  110  N.  Y.  645. 

Jnrlsdictlon  of  nonresident.— Hodgens  V.  Columbia  Partition.— McLaughlin  v.  McCann.  1^  App.  Div. 

'rast  Co..  1S5  Ap|K  Div.  555,  1T3  N.  Y.  amp.  304;  67, 107  N.  Y.  Supp.  762;  Ouyer  v.  R»ymoAd,  8  Misc.  606. 

shoe  V.  Buckeiew.  191  App.  Div.  50,  181  N.  VT  Supp.  26  N.  Y.  Supp.  395. 

^.  Doircr.— Wetyen  v.  Pick.  178  N.  Y.  228.  233. 

VmcHPi  corporation.— Haase  v.  Michigan  Steel  Boat  Mechanic's  Hen.— Von  Den  Driesch  v.  Rohrig.  45 

M  148  App.  Div.  298,  182  N.  Y.  Supp.  1046;  Rutkosky  App.  Div.  526,  61  N.  Y.  Supp.  341.    , 

Public  Sovice  Railway  Co..  155  App.  Div.  631,  140  ^I.  Partner,  action   acalnst.— Chesley   v.    Morton.   9 

.  Supp.  821.  App.  Div.  461.  41  N.  YT  Supp.  463. 


f §  233,  234                                      CIVIL  PRACTICE  ACT  art.  26 

Action  affieettac   tttle   to   pcnonal   pfOMrty.—  N.  T.  68;  B«imoiit  t.  Comen.  83  N.  Y.  2M:  Outotoa  r. 

Holmes  ▼.  Camp.  219  N.  Y.  399;  Von  He«e  ▼.  Mackave,  Carleton.  85  N.  Y.  313;  Deunan  v.  Magoira,  191  N.  Y. 

06  Him  366.  8  N.  Y.  Svipp.  896;  MUler  ▼.  Jones.  67  Hun  161;  Kennedy  r.  N.  Y.  life  Ins.  ft  T.  Co..  101  N.  Y. 

281.  22  N.  Y.  Supp.  86.  487;  Crouter  v.  Cxoater.  183  N.  Y.  55;  Empire  City  8ar. 

Serrlee  on  iBJmnt.— Taylor  v.  Emmen,  66  Misc.  74.  Bank  v.  Silleck.  96  App.  Div.  139.  90  N.  V.  Supp.  561; 

122  N.  Y.  Supp.  757.  Evans  ▼.  Weinstein.  124  App.  Div.  316.  lOB  N.  Y.  Supp. 

Serrlce  on  itodcholdcn.— Mahoney  ▼.   Bernhardt.  753,  affd..  195  N.  Y.  549;  Sunswick  Land  Co.  ▼.  Muidock. 

27  Misc.  339.  58  N.  Y.  Supp.  748,  mod.  45  App.  Dit.  499.  129  App.  Div.  579.  114  N.  Y.  Supp.  486;  Taylor  v.  Tha 

63  N.  Y.  Supp.  642.  Security  Mutual  Life  Ins.  Co.,  38  Miso.  575.  77  N.  Y. 
**VerUl€d  coaDiolalBt.''~Holme8  r.  Bell.  139  App.  Supp.  1012;  Stanton  v.  Eastman.  63  Misc.  385. 116  N.  Y. 

Div.  455.  124  N.  Y.  Supp.  301;  Brandow  v.  Vroman.  22  Supp.  852;  Weil  v.  Martin.  24  Hun  645, 1  Civ.  Prae.  Rsp. 

Misc.  370.  50  N.  Y.  Supp.  323;  Williamson  v.  Williamson.  133;  Smith  v.  Mahon.  27  Hun  40;  Chase  v.  Lawson,  36 

64  How.  Pr.  450;  Luther  v.  Brison,  4  L.  Bull  91.  Hun  321;  Seller  v.  Wilson.  43  Hon  629, 12  Civ.  Proc.  Rep. 
**C&ll8e  of  Mtlon.''— Bryan  v.  University  Pub.  Co..  267:  Young  v.  Fowler,  73  Hun  179.  25  N.  Y.  Supp.  875; 

112  N.  Y.  382;  Grant  v.  Cobre  Grande  Copper  Co..  193  McLeod  v.  Moore.  3  N.  Y.  Supp.  792,  16  Civ.  Proc.  Rep. 

N.  Y.  306.  rovs.  126  App.  Div.  750.  Ill  N.  Y.  Supp.  386.  77;  Walter  ▼.  De  Graaf.  19  Abb.  N.  C.  406;  Steinle  v. 

revg.  59  Miso.  1,111  K.Y.  Supp.  1089;  ChesleyvTMartin,  Bell.  12  Abb.  N.  S.  171;  Peck  v.  Cook,  41  Baifo.  549; 

9  App.  Div.  461.  41  N.  Y.  Suj»>.  463;  Montgomery  v.  WaiBe  v.  Goble.  S3  Bsib.  517;  Van  Wyok  v.  Haidy,  20 

Boyd.  60  App.  Div.  133.  70  N.  Y.  Supp.  139:  Van  Mater  How.  Pr.  222.  11  Abb.  Pr.  473. 

V.  Poet.  147  App.  Div.  Ill,  181  N.  Y.  Supp.  805.  **Dae   dIUconee.*'— McCraeken   v.    Flannigan,    127 

<<Piroof  by  ottdavtt.*'— PaMt  V.  Stevens,  143  N.  Y.  172;  N.  Y.  493;  National  Trust  Co.  v.  Driggi,  62  App.  Div. 

Herbert  v.  Montana  Diamond  Co..  81  App.  Div.  212.  80  213.  70  N.  Y.  Supp.  947;  Seidenburg  v.  Pesos.  140  App. 

N.  Y.  Supp.  717;  McLaugUin  v.  McCann.  123  App.  Div.  Div.  232,  125  N.  Y.  Sum>.  107;  Chase  v.  Lawson,  36  Hun 

67,  107  K.  Y.  Supp.  762;  Blute  V.  FeUowes.  143  App.  Div.  221;  Wunnenben  v.  Gearty,  36  Hun  243;  Jexosae  v. 

825.  128  N.  Y.  Supp.  18;  Middleton  v.  Montague.  152  Ftagg,  48  Hun  351,  1  N.  Y.  Supp.  101;  Hatfield  v.  Mai- 


Perweiler.  160  N.  Y.  Supp.  785:  Peeling  v.  Peeling.  161  How.  Pr.  (N.  S.)  116. 

N.  Y.  Supp.  963;  Evertson  v.  Thomas.  5  How.  Pr.  45;  Bfteet  of  noneomplluice. — ^HoIIy  v.  Gibbons.  176 

Warren  v.  Tiffany.  17  How.  Pr.  106;  Lyon  v.  Baxter,  64  N.  Y.  520;  Fair  v.  Kenny.  108  Miae.  412.   171  N.  Y. 

How.  Pr.  426.  Supp.  694. 

Stntt  »MnM  9i  dcfOBdmnC^—Dennin  v.  Duffy,  88  Soeilon  «lle4«— Hanna  v.  Stedmaa.  185  App.  Div. 

Misc.  523.  145  N.  Y.  Supp.  354.  491,  173  N.  Y.  Supp.  223. 

NonresMenee. — ^Howe  Mach.  Co.    v.  Pettibone,  74 

§  233.  Service  without  the  state  in  lieu  of  pablioaftioflu 

In  all  cases  when  publication  of  the  summons  is  ordered,  service  of  the  copy  of  the 
summons  and  complaint  and  of  any  accompanying  notice  required  by  rules  by  the  de- 
livery thereof  to  the  defendant  personally  without  the  state  is  equivalent  to  notice  by 
publication  and  deposit  in  the  post-office.  The  service  must  be  made  by  a  resident  or 
citizen  of  the  state  of  New  York,  or  a  sheriff,  und^vsheriff,  deputy  sheriff,  or  constable 
ci  the  county  or  other  poUtical  subdiviflion  in  which  the  service  is  made,  or  an  officer 
authorized  by  the  laws  of  this  state  to  take  acknowledgments  of  deeds  to  be  recorded  in 
this  state,  or  an  attorney  and  couns^or  at  law  duly  qualified  to  practice  in  the  state 
where  such  service  is  made,  or  by  a  United  States  marshal. 

B«rlT»«lQB^~Code  dv.  proc..  1 443,  subde.  2,  6,  as  am.  N.  Y.  Supp.  257;  Weetbrook  v.  Ward,  171  App.  Dir.  547, 

by  L.  1877,  oh.  416,  L.  1914,  ch.  346.  L.  1916,  oh.  439.  157  N.  Y.  Supp.  755:  Waters  v.  Waten.  7  Qjmc.  519,  27 

rewritten  without  intended  change  of  substance,  except  N.  Y.  Supp.  1004;  Ver  Planck  v.  Godfree.  31  Miso.  64, 

that  the  praviaion  that  the  proof  of  service  must  show  who  64  N.  Y.  Supp.  545;  Peeling  v.  ^eelinf,  161  N.  Y.  Supp. 

served  the  summons  is  plaoed  in  a  rule  on  proof  of  sendee  963;  Walter  v.  De  Graaf.  19  Abb.  N.  C.  406. 

of  summons  aenerally.    Bee  rules  of  civu  practice,  53,  fillm  to  ■inH.-^mith  v.  Wells.  69  N.  Y.  600. 

aubd.  6.  Serrlee  of  codt  of  afder. — ^Ludden  v.  Desner,  14 

Subd.  1  is  included  in  a  rule  covering  also  form  of  notice  App.  Div.  397,  43  N.  Y.  Supp.  908. 

where  service  is  by  publication.   Sea  rules  of  .civil  prao-  Omisitop  of  dcfondnnt's  ■ame  ftom  wmmwm^M* 

tioe.  52.  Bowler  v.  Ennis,  46  App.  Div.  309,   61   N.  Y.  Supp. 

Subd.  3  relates  to  service  without  the  state  without  an  686. 

order  and  is  therefore  made  a  separate  section.    (§  235,  Option  M  to  porsonal  swrlee. — Ba&field    Co.  v. 

post.)  Hollenbeok,  184  App.  Div.   618;   Jenkins  v.  Faheiy.  73 

Subd.  4  is  included  in  a  rule,  covering  also  service  by  N.  Y.  355;  Matter  of  Field,  131  N.  Y.  184:  O'NeU  v. 

publication.    See  ruluspf  civil  practice,  51,  last  swtenoe.  Bender,  30  Hun  204;  Hatfield  v.  Malcolm,  71  Hun  511,  96 

Subd.  6  is  included  in  a  section  under  the  head  of  N.  Y.  Supp.  596;  Mathews  v.  Qilleran,  12  N.  Y.  Supp.  24: 

••Judgments."  (|  483.  post.)  MoCulbr  v.  Heller.  66  How.  Pr.  468. 

Prior  to  the  amendments  to  §  443  and  other  sections  by  AlBaoflt  of  scrflee.— Sohwarts   v.    Schwarts.    113 

L.  1914,  ch.  346.  plaintiff  was  required  to  obtain  either  an  Misc.  444.  185  N.  Y.  Supp.  659. 

order  for  publication  or  an  order  for  service  without  the  Pertod  of  raWicotlon.— Market  Nat.  Bank  ▼.  Padfio 

state;  or  an  order  providing  for  publication  or  such  service  Nat.  Bank.  89  N.  Y.  397;  Doheny  v.  Woiden,  75  App-  Div< 

in  the  alternative.  47.  77  N.  Y.  Supp.  959;  Brooks  v.  Biooks.  190  App.  Div. 

In  the  interest  of  simplification,  L.  1914,  ch.  346  permit-  56^4,  180  N.  Y.  Supp.  371. 

ted  service  without  the  state  in  lieu  of  publication  after  AmMidnient  oi  <vder. — Mishkind-Feinberg  Realty 

the  plaintiff  had  obtained  an  order  for  publication.  Co.  v.  Sidorsky,  189  N.  Y.  402,  aflg.  Ill  App.  Dir.  578.  96 

AppUcotlOti.— Godfree  v.  Godfree,  166  App.  Div.  694.  N.  Y.  Supp.  1136. 

152  N.  Y.  Supp.  257;  Matter  of  Reed,  171  App.  Div.  21.  Deposit  In  branch  post-oflloe.— Vt>n  Der  Heyde  v. 

156  N.  Y.  SuDp.  944.  Ditmars.  174  App.  Div.  390.  161  N.  Y.  Sufm.  780. 

FOnn   and   snfflleleneT   of  order. — ^Uttleiohn   v.  Deposttinf  In  nuill  ekQte.^Kom  v.  Lipman,  201 

Lefflngwell.  34  App.  Div.  185.  54  N.  Y.  Supp.  536;  Gay  v.  N.  Y:404.  affg.  141  App.  Div.  927. 126  N.  Y.  dupp.  1134. 

Ulrichs,  136  App.  Div.  809, 121  N.  Y.  Supp.  726;  Green  v.  Deposit  In  letter  ooi. — ^Bennan  v.  American  Fruit 

Squires.  20  Hun  15;  Brook  v.  Saylor.  44  Hun  554;  Walker  Distributing  Co.,  114  Misc.  345.  186  N.  Y.  fiuim.  37^ 

V.  Reiff.  13  WUy.^Dig.  331.  SerrleeSy  V,  8.  depnty  marshal.— ^zton  v.  Ber*- 

When  order  defeetlve.— Eleventh  Ward  Bank  v.  heimer,  104  Miso.  1,  171  N.  Y.  Supp.  696:  GonMd  v. 

Powers,  43  App.  Div.  78,  59  N.  Y.  Supp.  314;  Murphy  v.  Bliss,  220  N.  Y.  121. 

Franklin  Savings  Bank.  131  App.  Div.  759,  116  N.  Y.  *^State ''  doaned.— Fair  v.  Kenny,  103  Miso.  412.  171 

Supp.  228;  Godfree  v.  Godfree,  166  App.  Div.  694,  152  N.  Y.  Supp.  694. 

§  234.  Order  for  service  of  summoaiB  by  publication;  by  whom  made. 

The  order  for  service  of  a  summons  by  publication  may  be  made  by  tbe  court  or  by  a 
judge  thereof  or  the  county  judge  of  the  county  where  the  action  is  triable  or  in  which  the 
attorney  for  the  applicant  resides. 


art.  25 


SUMMONS 


1235 


PcrtfmtiOB.— Code  civ.  proe..  §  440.  as  am.  by  L.  1879,  Who  ouiy  mske  order. — Mojarrietta  ▼.  Saeni,  80 

oL  542.  L.  1889.  ch.  195.  L.  1914.  oh.  346.  L.  1917.  oh.  96.  N.  Y.  547;  Vols  ▼.  Steiner.  67  App.  Div.  504.  73  N.  T. 

L.  1918.  eh.  309.  fint  eentenoe.  amonded;  originaUy  a  Sapp.  1006;  Matter  of  Wright.  Peters  A  Co.,  73  Aop.  Div. 

substitute  for  code  of  proo..  §  136.  in  part.  75,  76  N.  Y.  8upp.  775;  Regan  v.  Traube,  0  N.  Y .  8upp. 

dtetton  In  ninofmte's  coart.— Matter  of  Wright,  495,  16  Daly  152;  Crosby  v.  Thedford.  7  Civ.  Proc.  Rep. 

183  Anp.  Div.  266;  Matter  of  Wright.  183  App.  Div.  266.  245. 
171  N.  Y.  Supp.  123. 

§  236.  Personal  service  out  of  the  state  witiiout  order. 

Where  the  oomplaint  demands  judgment  that  the  defendant  be  excluded  from  a  vested 
or  contingent  interest  in  or  lien  upon  specific  real  or  personal  property  within  the  state  or 
that  such  an  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated,  defined  or  lim- 
ited, or  otherwise  affecting  the  title  to  such  property,  the  summons  may  be  served  without 
an  order,  upon  a  defendant  without  the  state  in  the  same  manner  as  if  such  service  were 
made  within  the  state,  except  that  a  copy  of  the  complaint  shall  be  annexed  to  and  served 
with  the  summons. 

ch.  846,  tvithout  intended 


L — Code  civ.  proc.,  |  443,  subd.  3.  bm  am.  by  "L.  1877,  ch.  416,  L.  1914, 
change  of  subetance. 
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CIVIL  PRACTICE  ACT 


Appearance 

n,  ZSA.  AppeairtBee  in  praon  or  bf  Attonuy- 
237,  Tw enduit'i  ftppfluvnoa, 
338.  ESect  o(  defenduit'i  ^ppcuxiuia. 
280,  App«aruuw  of  nuidian  «1  litem  for  infant. 
340.  DuUi.  nicDv^oi  dlubility  of  attomey. 


§  236.  Appearance  in  person  or  by  attorney. 

A  party  who  is  of  full  age  may  prosecute  or  defend  a  fivil  action  in  person 
unless  he  has  been  judicially  declared  to  be  incompetent  to  manage  his  affi 
in  a  statute  or  rule  relating  to  the  conduct  of  an  action  a  reference  is  made 
for  a  party  it  shall  be  deemed  to  include  a  party  prosecuting  or  defending  i 
otherwise  apecially  prescribed  therein  or  unless  that  construction  is  manifi 
to  the  context.  If  a  party  has  an  attorney  in  the  action  he  cannot  appear  t 
except  with  the  consent  of  the  court. 

DcrtraUon.— Cods  civ.  proc.,  t  AS-  Rilereace  to  Mik.  377,  162  N,  Y.  Supp.  tOTS.nfld. 
"sMh  proviMon  of  tbii  ut  "  omiltad  sod  "mituta  or         Withdrawal  of " 


h^t  of  appcaruifD  by  »  p^rty,     I  55.  onoiudly  revised  v.  P.  A  M 

"'■-■■■    3,  tit.  1.(11.  IMN.  Y.  287;My««v.  Pteloot»ine.( 

penrmcM  by  dcfcndsnt.  C.   P.   A,.  N.  ¥.  Supp.  70;  Fencu»n  v.  Crmriori 

too,  i>o;  uiJauLt.  ptDat  ol.  Id..  II  4S8.   4S9,  4S3;  of  SUphuii,  75  Hun  ISS.  26  N.  Y.  Bu 

It  by  purdiui  id  liUim.  Id.,  fl  203-206;  pspen  to  lUtan,  76  Hun  R8.  27  N.  Y.  Supp.  503 

ed  on  ktlumey  or  p&rty,  Id.,  {  163;  ■ppeanam  in  St.  Rep.  664.  9  N.  Y.  Supp.  SZ;  Fry  1 

-_— _jt«'  courta.  Suit.  Ct.  A.,  |  63;  in  juitioe's  oourt.  Pr.  385;  Muston  v.  Jobiuoa.  IS  Hoi 

J.  Cl.  A..  H  32.  33.  ahennsn.  20  Wk^.  Di«.  419;  M«ck  v. 

Bbbt  Id  appHT.— Foi  T.  Fm.  24  App.  Div.  314.  ?26.  20  Miac.  215.  45  N.  Y.  aupp.  382. 

40  n:  Y.  Supp.  292;  People  ex  rel,  BhoTrill  v.  Ouucn-  Effect  or  appeanncc—MoConni 

heimer,  29  Ml«.  563,  61  N.  Y.  Supp.  961.  49  N.  Y.  303;  OgdenobutKh  i  L.  C.  R 

Antkorltr.— Sperry  v.  Reynold*.  65  X.  Y.  170.  183;  etc..  R.  R.  Co..  63  N.  Y.  176;  Olcott  v 

Meiieo  v.  De  Arsncou,  S  Duar  643;  Vincent  v.  Vuidsr-  223;  Reed  v.  Chibon,  142  N.  Y.  152; 

bill,  10  Ho*.  Prr324:  Stewsrt  v.  Stewart.  66  How.  Pr.  Eiprew  Co..  20  Miw.  21.1.  45  N.  Y.  S 

286:  JackKtn  v.  Btewart,  6  Jobni.  34.  v.  L«,  5  Abb.  N.  C. 


kppeaiaiief ,  bow  made.— Reed  v.  Chilson.  142  N.  Y.     295;  Wheelock  v.  Lee.  15  Alb.  Pr.  N. 
'.;  Paine  Lumber  Co,  v.  Gslbraitb,  3S  App.  Div.  68.     Mintum,  63  Barb.  293;  Bchwinoer  v 


•5N.  Y,  Supp.  S71;Lyndev.  Lynde,  41  App.  Div.  2S0,  58     Pr,  114;  Sotinulbulti  v. 


N.  Y.  Supp.  667.afl™ia3  N,  Y.  405,  181  U.  t. , _,  _, 

Vslenlino  v.  My«n  Sanitary  I>epot,36Hun  20;  Cooley  v.     menl Webb  v.  Milne.  10  Civ.  Pnx 

Lawceuce.  6  Duer  605:  Francis  v.  Sitts,  2  Hill  362.  lacompetency  of  paTtr>— Gillian 

Snbicribliic  lammona.— Jawonwer  v.  Rovere,  08  Co.,  7  App.  Div.  345,  347,  39  N.  Y.  6 


§  237.  Defendant's  appearance. 

The  defendant's  appearance  must  be  made  by  serving  upon  the  pUui 
within  twenty  days  after  service  of  the  summons  exclusive  of  the  day  of  s 
of  appearance,  a  copy  of  an  answer  or  a  notice  of  motion  raisii^  an  objectj 
plaint  in  point  of  law.  A  voluntary  general  appearance  of  the  defendon 
to  personal  senice  of  the  summons  upon  him. 

DcrlvatlOD.-Code  dv.  proc..   I  421,   fint  aenttuQe, 


Supp.  721:  Valentine  v.  Myen 
201;  Noble  V.  CiuidaU.  40  Huo 


.taace,  1421,  omitlal  aa  covered  by 

n  and  their  aubecriptjon.     See  ruks 

I  424.  originally  revised  from  code 


GflD  vml  appcaimnce 

225,  232,  65  5J:  Y.  Supp 


165;  Reoeln 
0,  123  R.  Y 
70  MiKi.  4 


BefendCH.— Appearance  in  penon  or  by  attorney,  1086:  Dillioshai 

C.  P.  A.,  I  238;  in  aumiKBlfia'  eoans.  Burr.  Ct.  A.,  t  63;  Stiller,  181  N.  1.  Hupp.  591;  Mob. 

in  condemnation  proceedings,    coademoation  ].,  (  8;  in  Y,  Supp,  328. 

Juitieea' coutu.  J.Ct.iA.,K32,33.    Service  ol  papen  alMr  SpAclal   apMaranee.— Mualiuli 

anpeaiance,  C.  P.A.,  1163.    Enemdon  of  time  lo  appear,  CoJCo..  225  N^Y^^;  In_reS^i 

iatborlty  to  appev.— Bnwor  v.  Kahn.  76  Hun  63, 
27  N.  Y,  Supp.  502;  People  v.  Lamb.  85  Hun  171,  32  N,  Y. 

Bum.  5S4;  Nonilinger  v.  De  Mier,  7  N.  Y,  Bupp.  463.  18  .^        . 

Civ.  Proo.  Rep.  47;  Dilliogham  v.  Barron.  26  N.  Y.  Supp.  B8,  Ss  N.  Y.  Suj 


Eilciutitn  of  Umc  (or  sppeanii 

.Div.411,  14S«.  Y. 

Y.  233,  affg,  S8  App. 


Sum).  984;  NonUinger  v.  De  Mier.  7  M.  Y.  Supp.  4 

Civ.Proo.Rep.47;Di]Iiaghamv.Barron.26N.  Y._..„.  .     .    ,,     .    _, 

1109;  Vila*  v.  Chaae.  19  Qv,  Proc.  Rep.  333.  Bupp.  882;  Bell  v.  Good,  25  Civ.  Ptw 


68.  6S  N.V.  Supp.  971;  Blokee  v.  Scbildknecht, 
Div.  602.  83  N.  Y.  Supp,  368;  Wood  y.  Furtick, 
061,  40  N,  Y.  Supp,  687;  Cghen  v.  Levy,  27  Miir 


ligb  Valley  Coal  Co.,  225         Bctam  of  uoUn  of  apn 

Galbraith,  38  App.  Div,     Bewi.  51  N.  Y.  Bupp.  658;  Dui 
-  ■  ■■  11.nH.lit.  Sfi  Ann.      Ben.  H. 

io'^.^.4 


art.  26  APFEABANCE  {{ 23^-240 


y«liliitW7  i«iiflnl  ftDpcarmiiM.— Matter  of  Mftohat-  Bf  Joint  d«btor.— Mol«oughlin  ▼.  Bieber,  26  Miac. 
.JA  Railway  Co.  v.  Meichan,  186  App.  Div.  733, 176  N.  Y.  143,  56  N.  Y.  Supp.  805,  revd.  nn  nfchAr  ffmundii.  41  Ann. 
Simp,  20.  Div.  561,  58  N.  Y;  Supp.  790. 


BRwt. — Mom  y.  Stanton,  51  N.  Y.  649:  Ofldenabuii,  Oorpoimtloii. — McCbnniok  v.  Penn.  Cent.  R.  R.  Co., 

eCe.,  R.  Co.  ▼.  Vermont,  etc.,  R.  Co.,  63  N.  Y.  176;  Oloott  49  N.  V.  303;  Attorney-General  v.  Guardian  Mut.  L.  Ins. 

▼.  Maclean,  73  N.  Y.  223;  Matter  of  McLean,  138  N.  Y.  Co..  77  N.  Y.  272;  Derrenbacher  v.  Lehigh  Val.  R.  R.  Co., 

158;  Eleventh  Ward  Bank  v.  Powera,  43  App.  I>iv.  178,  69  21  Hun  612,  revd.  on  other  grounds,  87  N.  Y.  636;  Ervin 

N.  Y.  Supp.  314;  Strauss  v.  Strauss,  122  App.  Div.  729,  y.  Oregon  Ry.  A  Nav.  Co.,  62  How.  Pr.  490. 

731, 107  N.  Y.  Supp.  842;  Jaworower  v.  Rovers,  177  Ap0.  AttMhment  pfoeeedings. — Catlin  v.  Rick,  91  N.  Y. 

Div.  74a  164  N.  Y.  Supp.  515;  Goldstein  v.  Goldsmith.  2&  668:  Claire  v.  Doekard,  122  N.  Y.  263,  267;  Pomeroy  v. 

Misc.  569.  59  N.  Y.  Supp.  677;  Swartout  v.  Scheideberg,  Ricketts,  27  Hun  242;  Tuller  v.  Beck,  46  Hun  619. 

68  Misc.  133, 123  N.  Y.  Supp.  792;  Tuller  v.  Beck,  46  Hun  Dtwrea.— Freeman  v.  Freeman,  126  App.  Div.  601. 1 10 

519;  Ross  v.  Konor,  2  N.  Y.  Supp.  169,  17  St.  Rep.  465;  N.  Y.  Supp.  686. 

Bell  V.  Good,  19  N.  Y.  Supp.  695;  Brett  v.  Brown,  13  Abb.  By  gnardlAii  md  Ittoni. — Ingersoll  v.  Mangam,  84 

N.  8.  295.  N.  Y.  623;  Cmuter  v.  Crouter,  133  N.  Y.  55, 62{  Gniner  v. 

Br  attorney  f6r  wmrefMent.— Matter  of  Bingham.  Ruffner,  134  App.  Div.  837. 119  N.  Y.  Supp.  924,  revg.  59 

127  N.  Y.  296;  Reed  v.  Chilson.  142  N.  Y.  152.  Misc.  266,  110  N.  Y.  Supp.  (873;  Brigham  v.  Brigham, 

By  portDenhlp.— Fox  v.  Brooks.  7  Misc.  426.  27  3  How.  N.  8.  166. 
N.  Y.  Supp.  79C 

§  238.  Effect  of  defendant's  appearance. 

If  a  copy  of  the  complaint  is  not  served  with  the  summons  a  notice  of  appearance  entitles 
the  defendant  only  to  notice  of  the  subsequent  proceedings  unleas  with  the  notice  he  de- 
mands the  service  of  a  copy  of  the  complaint. 

BerlTmtioB.— Oode  dv.  proc,  1 422.  as  am.  by  L.  1877.  BeferencM.— Service    of    answer    ob    co-defendant, 

dk.  416,  witliout  material  chsnge.  except  that  the  first  C.  P.  A.,  I  264;  time  to  serve  where  defendant  has  been 

aentenoe  has  been  omitted  and  is  ooverea  under  "answer"  arrested.  Id.,  §  263.    Extension  of  time  to  answer,  Id., 

()  263,  post.)    The  wording  in  the  last  sentence  has  been  S  98. 

iunpBfied  and  the  omitted  portions  are  covered  under  Notice  of  Appewftiice. — Collins  v.    McArthur.   32 

"answer."  {  422.  new  in  code  dV.  proc;  but  see  code  of  Miac.  538.  67  N.  Y.  Supp.  460. 
proc.  |§  130.  143. 

§  239.  Appearance  of  guardian  ad  litem  for  infant. 

Where  a  summons  is  served  upon  a  guardian  ad  litem  for  an  infant  residing  out  of  the 
state  or  residing  within  the  state  but  temporarily  absent  therefrom,  the  time  within  which 
to  appear  is  twenty  days  after  the  service  of  the  summons  exclusive  of  the  day  of  service. 


I. — Code  dv.  proc.,  1 473.  as  am.  by  L.  1877,  oh.  416,  L.  1889,  ch.  494,  last  part  of  last  sentence;  'origi- 
naUy  revised  from  code  of  proc.,  f  116,  in  part. 

§  240.  Death,  removal  or  disability  of  attorney. 

If  an  attorney  dies,  is  removed  or  suspended  or  otherwise  becomes  disabled  to  act  at 
any  time  before  judgment  in  an  action,  no  further  proceeding  shall  be  taken  in  the  action 
against  the  party  for  whom  he  appeared  until  thirty  days  after  notice  to  appoint  another 
attorney  has  been  given  to  that  party  either  personally  or  in  such  manner  as  the  court 
directs. 

Dertmtloii. — Code  dv.  proc.,  {  65,  without  change,  Div.  603,  606, 43  N.  Y.  Supp.  985;  Agricultural  Ins.  Co.  v. 

ezeeiyt  that  the  last  sentence  is  omitted  because  it  is  too  Darrow,  70  App.  Div.  413,  75  N.  Y.  Supp.  128. 

drastic  a  provision  and  does  not  afford  suffident  protection  Neewstty  for  notlee.— MoGovem  v.  Suter  Sl  Co.,  159 

to  the  parW  to  whom  notice  has  been  given  under  the  first  N.  Y.  Supp.  475.  ■ 

sentence.  The  last  sentence  was  added  by  L.  1913,  ch.  741,  Meet  of  notlee  to  appoint.— Jewell  v.  Schouten.  1 

S  65.  originally  revised  from  R.  S.,  pt.  3,  ch.  3,  tit.  2.  f  67.  N.  Y.  241;  N.  Y.  Land  Co.  v.  Chapman.  14  Misc.  187.  35 

Befcrencee. — Removal  or  suspension  of  attorney  irom  N.  Y.  Supp.  468;  Hickox  v.  Weaver.  15  Hiin  375;  Hoffman 

practice.    Judiciary  1..  §(  88,  476-478.  v.  Rowley,  13  Abb.  Pr.  399;  Chilson  v.  Howe.  17  Civ.  Proc. 

Application.—Commerdal  Bank  v.  Folts,  13  App^  86;  Forbes  v.  Muxlow.  18  Civ.  Proc.  239. 


•    I 


§241  CIVIL  PRACTICE  ACT  art.  27 


ARTICLE  27 
Pleadings 

GKNBAli  BULBS  OT  FUIADINO 

Sec.  241.  PleadingB;  what  to  oontain. 

242.  Certain  facts  to  be  pleaded. 

243.  AUegations  not  denied;  when  to  be  deemed  true. 

AMEEIDBD  AND  SUmjaONTAL  FUIADINGS 

244.  Amendments  of  courae. 

245.  Supplemental  pleadingB. 

BDUL  iHr  rAMfnCOLMMS 

246.  Aooount,  bow  pleaded;  bill  of  partioulan. 

247.  Bin  of  particulan  by  order  in  any  ease. 

TBBmCAIHW 

248.  Verification  of  pleading  generally. 

249.  Verification  of  oounterolaim. 

250.  Verification  of  answer  where  fraud  is  obarged  in  complaint. 

251.  Verification  of  dilatory  defenses.  ,  j  ,_^ 

252.  Verification  in  action  agaiBBt  corporation  to  recover  on  note  or  other  evidence  of  debt. 

253.  Remedy  for  defective  verification. 

COMPLADIT 

254.  First  pleading  to  be  complaint. 

255.  Contents  of  complaint. 

250.  When  interlocutory  and  final  judgment  may  be  demanded. 

257.  Service  of  complaint. 

258.  Joinder  of  causes  of  action. 

259.  Plesding  interest  of  the  people. 

ANSWm 

260.  Defendant's  pleadinc 

261.  Contents  of  answer. 

262.  Pleading  several  defenses  or  oountercUams. 

263.  Time  within  which  to  answer  or  appear. 

264.  Controversy  between  defendants. 

265.  Defense  of  contributory  negligence. 

COUBTIlBCLAniS 

266.  Counterelaun  defined.  . 

267.  Rules  recpecting  the  allowance  of  counterclaims. 

268.  Counterofaim  when  defendant  is  sued  in  a  representative  capacity. 

269.  Counterclaim  when  plaintiff  is  an  executor  or  administrator. 

270.  When  defendant  to  demand  aiBrmative  judgment. 

271.  New  parties  set  up  in  counterclaim. 


272.  Contents  of  reply. 

273.  Service  of  repfy. 

274.  Compelling  reply. 

coHwrmvcrws  op  plbamnos 

275.  Construction  of  pleading.    . 

276.  Construction  of  allegations  m  verified  pleadings. 

0B»Cn01f  S  TO  FUBADOieS 

277.  Demurwr  abolished;  objections  to  pleadings,  how  taken. 

278.  Certain  objections;  when  waived. 

279.  Certain  objections  not  waived. 

280.  Objection;  how  stated. 

281.  Motion  as  to  part;  pleading  as  to  remamder. 

282.  Effect  of  servmg  answer  or  replypending  a  motion. 

283.  Pleading  after  dUpoflition  of  motion. 

284.  Disposition  of  points  of  law.    [Repealed.] 

GENERAL  RULES  OF  PLEADING 

§  241.  Pleadings;  what  to  contain. 

Every  pleading  shall  contain  a  pl^  and  concise  statement  of  the  material  facts,  ^th- 
out  unnecessary  repetition,  on  which  the  party  pleading  relies,  but  not  the  e\idence  by 
which  they  are  to  be  proved. 

Derivation.— English  practice  act.  order  19,  r.  4,  in  The  provision  that  the  pleading  shall  "contMn  only"  a 

«*Tt   wMfih  reads-^^  P**"*  •"^  concise  statement,  etc.,  is  omitted. 

'^EveS  pleadink  shall  contain,  and  contain  only,  a  This  section  is  a  substituje  J}' «mily  pit>viA^  of ^ 

iitatemeSt  ma  summary  form  of  the  material  facts  on  code  av.  proc.,  m  {{  481,  600.  514.    Code  civ.  proc..  |  MS. 

ZIi!.^.k«irJ^  .M^i^v  niAAilinff  T«lim  for  lus  claim  or  defense,  as  omitted  as  unnecessary. 

7ut^^^, Kuto -SriS^eT iHuch they  «; to  It  i.  ta»«»rtjn.,  to  note  in  tto  «nnwtion  tJ»t  th. 

yZTnrav^'  legislature  m  1904  (ch.  500)  amended  the  sections  relatinc 

iRiS  iSSir  Jersey  practice  (1912,  amended  1913).  r.  17,  to  the  contents  of  complaint,  answer  and  reply,  to  road: 

5«  ™frt.  WMohMSds^^  "A  Pl«°'  r>naae  and  unequivocal  statement.*'  but  re- 

•'TSl  pleadings  must  contain  a  plain  and  concise  state-  stored  the  former  language  as  above  indicated  in  1905 

ment  of  the  issuable  facta  on  which  the  pleader  pelies  (and  (eh.  431).                ^.    j   .    .  ..          _«  .      *_       *»       » 

S)  otbLS  butnot  of  the  evidence  by  which  they  are  to  It  will  also  be  noticed  that  the  pio^dsum  from  New  Jer 

be  prom."  "^  rolating  to  admissions  and  demala,  contains  the  wort 
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"piwio  **  whieh  wm  ■baadoaed  after  a  y«ar*fl  trial  In  N.  Y.  Supp.  566;  Import  Chemical  Co.  v.  Fonter  Sc 

tUe  tUtU,  GrMory,  172  App.  TAv,  406, 158  N.  Y.  Supp.  409:  Huncei^ 

The  proviakm  relatlzic  to  "imnecewMy  repetitibn  "  fordBrass  A  Copper  Co.  v.  Brady  A  Co.,  172  Am».  uvr. 

baa  been  retained  in  eonneiDtion  wHh  the  general  statemenl  641,  156  N.  Y.  supp.  806;  Ainsworth  v.  Aehisoa  Harden 

ae  to  the  mani^  in  wUeh  facta  ■hould  be  alie^pd.  in  Co..  172  App.  Dit.  723,  158  N.  Y.  Supp.  630;  Dobbins  ▼. 

le^wct  of  the  pleading  ah  a  whole,  aiul  by  rule  the  method  tk»laware,  Xaekawanna  A  W.  R.  R.  Co.,  177  App.  Div. 

baa  been  expreaily  etoted  whereby  allesationB  in  the  •l82,   163 

statement  of  one  eauae  of  action  may  be  incorporated  b^  *  lAguve  v. -_^ ,, .. , 

reference  in  another  cause  of  action.    Seo  rules  of  ciTiI  TowjiMnd  v.  whitacre,  190  App. 

practie«*,  90.  S6pp.  369",  New  York  Income  Ck>rporation  r.  Wells,  196 

Bgltoeacw.— Pleadingg  to  deaixnate  parts  admitted  App.  Div.  136. 186  N.  Y.  Supp.  417;  Fulton  ▼.  MetropoH- 
or  controverted,  rules  of  civil  practice,  160;  to  be  in  Engliah  tan  life  Ins.  Co,  4  Misc.  76,  23  N.  Y.  Supp.  598;  Hauted 
and  lecibly  written.  Id..  10.  When  judgment  not  affected  v.  Halsted.  7  Misc.  23,  27  N.  Y.  Supp.  406;  Fahr  v.  Man- 
by  onuasion,  defects,  etc.,  C.  P.  A.,  f  109.  hattan  Ry.  Ca.y,  9  Misc.  57,  29  N.  Y.  Supp.  1;  Bonwell  v. 

Bill  of  particulars.  Id.,  fl246,  247;  pleadings  to  be  Auld,  9  Misc.  65.  29  N.  Y.  Supp.  15;  Buckley  v.  Harrison, 

liberally  construed.   Id..  §  275;  allegation    not  denied  lOMisc. 683.  3 IN.  Y.  Supp. 999;  Kieman v.  Metropolitan 

when  deemed  true.  Id.,    248.  life  Ins.  Co.,  18  Misc.  39, 94  N.  Y.  Supp.  95;  Clemmons  v. 

Oanstmctloii.— Spring  v..  Fidelity  A   Mutual   life  Brinn,  86  Miso.  157,  72J^.  Y.  jSupp.  1066;  Ward  v.  Terry. 

Ins.  Co..  183  App.  Div.  l$l.  170  N.  Y.  Supp.  253.  36  Misc.  330,  73  N.  Y..  Supp. '  452;   Budd  ▼.  Howard 

**  Flaln  and  eondse  statement  of  the  facts.**— Hen-  Thomas  Co..  40  Misc.  62,  81  N.  Y.  Supp.  152;  CuUinan  v. 

dxix  V.  Manhattan  Beach  Development  Co..  181  App.  Rdelity  A  Casualty  Co.,  41  MlSc.  IIQ.  83  N.  Y.  Suj^p.  069; 

Div.  Ill,  168  N.  Y.  Supp.  316;  People  ex  rd.  Crane  v.  Didato  v.  Coniglio,  50  Misc.  286,  -100  H.  Y.  Supp.  466; 

Ryder,  12  N.  Y.  433;  Byxbie  v.  Wood,  24  N.  Y.  607;  Thompson  v.  Read,  63  Misc.  285,  US' 9-  Y.  Supp.  452; 

Farron  v.  Sherwood,  17  N.  Y.  227;  People  v.  Snyder,  41  Ives  v.  Male.  75  Misc.  387, 135  N.  Y.  Supp.JS26;  Amann  v. 

N.  Y.  897;  Wood  v.  Northwestern  Ins.  Co.,  46  N.  Y.  United  Booking  Offices,  76  Misc.  5, 133  N -y.-Supp.  1076; 

421:  Howard  v.  Moot,  64  N.  Y.  262;  Cohn  v.  Goklman,  76  Pfiser  v.  Wassermann,  77  Miso.  641, 138  N^Y.  Supp.  506; 

N.  Y:  284;  Marie  v.  Garrison,  83  N.  Y.  14;  Cook  v.  War-  Kinaella  v.  Ixjckwood,  79  Misc.  619.  140  N.  Y  Supp.  513; 

ren,  88  N.  Y.  40;  Knapp  v.  City  of  Brooklra.  97  N.  Y.  520;  Pine  Cliffs  Farms,  Inc..  v.  Collier,  92  Misc.  269.  156  N.  Y. 

MUliken  V.  Tel^rapb Co..  HON.  Y.  403rHnnterv.N.  Y.,  Supp.  293;  Broadaky  v.  Hibel,  94  Misc.  312,  158  N.  Y. 

O.  *  W.  R.  R.  Co.,  116  N.  Y.  615;  Nadonal  City  Bank  v.  Supp.  329;  Wagner  v.  Shoemaker.  97  Misc.  432,  161  N.  Y. 

Westcott.  118  N.  Y.  468;  Sanders  v.  Soutter.  126  N.  Y.  Supp.  376;  Adams  v.  Dodge,  114  Misc.  565,  187  N.  Y. 

193;  Lent  v.  N.  Y.  k  Mass.  Ry.  Co.,  130  N.  Y.  504,  510;  Supp.  688;  Bushnell  v.  ChauUnqua  Nat.  Bank,  10  Hun 

People  v.  Wood,  131  N.  Y.  617:  Kain  v.  Larkin,  141  N.  Y.  878,  affd.,  74  N.  Y.  290;  Swart  v.  Boughton,  35  Hun  281 ; 

144;  Goodman  v.  Aleiander,  165  N.  Y.  289.  rovg.  28  App,  Rector,  etc.,  of  St.  James  Church  v.  Huntington,  82  Hun 

Div.  227,  50  N.  Y.  Supp.  884;  Hahl  v.  Sugo,  169  N.  Y.  109.  125,  31  N.  Y.  Supp.  91;  Bismng  v.  Smith,  85Hun  564.  33 

113:  National  atisens'  Bank  v.  Toplitz,  178  N.  Y.  464,  N.  Y.  Supp.  123;  Doherty  v.  Shields.  86  Hun  303,  33  N.  Y. 

467;  Sadlier  v.  City  of  New  York,  185  N.  Y.  408.  414.  Supp.  497;  Hents  v.  Minor,  18  N.  Y.  Supp.  880:  Clements 

sffg.  104  App.  Div.  82,  93  N.  Y.  Supp.  579;  Grossman  v.  v.  W.  S.  Cooper  Co.,  136  N.  Y.  Supp.  92;  Shalek  v.  Jetter 

Schenker.  206  N.  Y.  466;  Jacobs  v.  Monaton  Realty  Brewing  Co.,  155  N.  Y.  Supp.  972;  Hu^es  v.  Eccles,  160 

Invest.  Corp.,  212  N.  Y.  48,  revg.  160  App.  Div.  449,  145  N.  Y.  Supp.  1013;  Peterson  v.  Eighmie,  161  N.  Y.  Supp. 

N.  Y.  Supp.  611;  Wah^th  v.  Hanover  Fire  Ins.  Co.,  1065;  Schmitt  v.  McMillan,  162  N.  Y.  Supp.  437;  Russell 

216  N.  Y.  220;  CaHfomia  Packing  Corporation  v.  Kelly  y.  Clapp,  7  Baib.  482, 4  How.  Pr.  347;  Smith  v.  Lockwood, 

Storage  k  Distributing  Co.,  228  N.  V.    49;  Becker  v.  13  Barb.  209;  Commercial  Bank  v.  City  of  Rochester.  41 

Fisher.  13  App.  Div.  555,  43  N.  Y.  Supp.  685;  Bulger  v.  Barb.  341:  Butler  v.  Viele,  44  Barb.  169;  Weichsel  v. 

Coyne.  20  App.  Div.  224.  46  N.  Y.  Supp.  1007;  CrandaU  Spear.  47  Super.  Ct.  223,  affd.,  90  N.  Y.  651;  Scbroeder  v. 

v.  Jacob,  22  App.  Div.  400,  48  N.  Y.  ^upp.  279;  County  of  Becker.  22  Wkly.  Dig.  261. 

Steuben  v.  Wood.  24  App.  Div.  442,  48  N.  Y.  Supp.  471;  Fraad.— Van  Clochem  v.   Villard,   207   N.   Y.   587; 


U.  OU  App.  LflV.  aUO,  02  £M.    X.  OUpp.  *iOi  104  App.  UIV.  lOl.  USS  IN.   X.  BUI^.  JS04,  SnO..  2U/  £N.    I. 

Thill  V.  Hoyt.  37  App.  Div.  521,  56  N.  Y.  Supp.  78;  161;  Jaffe  v.  Weld,  166  App.  Div.  110,  139  N.  Y.  Supp. 

National  Bank  of  Deposit  v.  Rogers,  44  App.  Div.  357.  61  HOI;  Gabriel  v.  Graham,  168  App.  Div.  845,  154  N.  Y. 

N.  Y.  Supp.  155;  Sampson  v.  Grand  Rapids  School  Fund-  Supp.  413;  Hull  v.  Hull,  172  App.  Div.  287.  158  N.  Y. 

ture  Co.,  65  App.  Div.  163,  66  N.  Y.  Supp.  816;  Codv  v.  Supp.  743;  Hatch  v.  Heinse,  172  App.  Div.  675, 158  N.  Y. 

Rnft  Nat.  Bank.  63  App.  Div.  199.  71  N.  Y.  Supp.  277;  Supp.  385. 

Black  V.  Vanderbilt,  70  A^.  Div.  16,  74  N.  Y.  Supp.  1005;  "finnecessaiT  repetition.*'— Loncprey  v.  Yates,  31 
Todd  V.  Union  Casualty  A  Surety  Ins.  Co.,  70  App.  Div.  Hun  432;  Blank  v.  Hartshorn,  37  Hun  101. 
52,  74  N.  Y.  Supp.  1062;  Frank  v.  Mandel,  76  App.  Div.  Coiftellislons. — Hendrix  v.  Manhattan  Beach  Devel- 
413,  78  N.  Y.  Supp.  855;  Dumar  v.  Witherbee,  Sherman  &  opment  Co.,  181  App.  Div.  Ill,  168  N.  Y.  Supp.  316. 
Co..  88  App.  Div.  181.  84  N.  Y.  Supp.  609;  Parsons  v.  Complaint  llberally  oonitrucd.— Walrath  v.  Han- 
McDonald,  88  App.  Div.  552,  85  N.  Y.  Supp.  190;  Ganse-  over  Fire  Ins.  Co..  216  N.  Y.  220;  Powers  v.  Universal 
voort  Bank  v.  Empire  State  Surety  Co.,  112  App.  Div.  Film  Mfg.  Co..  162  App.  Div.  806,  148  N.  Y.  Supp.  114; 
500,  98  N.  Y.  Supp.  382;  Tate  v.  American  Woelen  Co.,  Peterson  v.  Eighmie,  161  N.  Y.  Supp.  1065. 
114  App.  Div.  106.  99  N.  Y.  Supp.  678;  Cohn-Baer-Myers  Decisions  as  to  former  pnttict  not  applleable. — 
*  Aronson  Co.  v.  Realty  Transfer  Co..  117  App.  Div.  215,  Stuart  v.  Blatchley.  77  Hun  425.  28  N.  V;  Supp.  800; 
102  N.  Y.  Supp.  122,  affd..  191  N.  Y.  633;  People  v.  Lewis.  New  York  Security  Co.  v.  Saratoga  Gas  Co.,  88  Hun  569, 
131  App.  Div.  336,  115  N.  Y.  Supp.  909;  CleminBhaw  v.  594,  34  N.  Y.  Supp.  890,  affd.,  157  N.  Y.  689. 
Coon,  136  App.  Div.  160, 120  N.  Y.  Supp.  181;  Theiling  v. 

Marshall,   140  App.  Div.  134.   124  N.  Y.  Supp.   1066;  irrelevant,  redundant  or  scandalous  matter 
Prichard  y.  Security  Mutual  life  Ins.  Co.,  140  App.  Div. 

879,  124  N.  Y.  Supp.  650;  Benequit  v.  N.  Y.  A  N.  J.  Real  In  general. — Acardo  v.   New  York   Contracting  A 

Estate  Imp.  Co.,  148  App.  Div.  628,  133  N.  Y.  Supp.  226;  Trucking  Co.,  116  App.  Div.  793,  102  N.  Y.  Supp.  7; 

Crotty  v.  Erie  R.  R.  Co.,  149  App.  Div.  262,  133  N»  Y.  Doll  v.  Smith,  43  Misc.  417.  89  N.  Y.  Supp.  31. 

Sum).  696;  Posner  v.  Rosenberg,  149  App.  Div.  272.  133  Discretion  Of  court. — Kavanaugh  v.  Commonwealth 

N.  Y.  Supp.  704;  White  v.  Western  Union  Telegraph  Co.,  Trust  Co.,  181  N.  Y.  121;  Scharf  v.  Warren-Scharf  Asp. 

153  App.  Div.  684,  138  N.  Y.  Supp.  598;  Cullen  v.  Thomas.  Pav.  Co..  15  App.  Div.  480,  46  N.  Y.  Supp.  491;  Emmens 

153  App.  Div.  797,  138  N.  Y.  Supp.  600;  Reia  Co.  v.  v.  McMillan  Co..  21  Misc.  638.  47  N.  Y.  Supp.  1099. 

Zimmeni,  155  App.  Div.  260,  140  N.  V.  Supp.  3;  Huguley  Time  of  motion. — Smith  v.  Countryman,  30  N.  Y. 

▼.  Gardner,  157  App.  Div.  720.  142  N.  Y.  Supp.  660;  Cash  655;  Randall  v.  Brodhead,  60  App.  Div.  667.  70  N.  Y. 

T.  American  Specialty  Tailoring  Co.,  157  App.  Div.  729,  Supp.  43;  Barber  v.  General  Asphalt  Co.,  125  App.  Div. 

142  N.  Y.  Supp.  767;  Young  v.  White.  158  App.  Div.  700,  412,  109  N.  Y.  Supp.  1023;  Siriani  v.  Dputsch.  12  Misc. 

"43  N.  Y.  Suw>.  931;  Reis  Co.  v.  Post,  162  .\pp.  Div.  463,  213.  34  N.  Y.  Supp.  26;  Brooks  v.  Hanchctt.  36  Hun  70; 


47  N.  Y.  Supp:  845;  Marcus  Contracting  Co.  v.  Wein-  Gridley  v.  Gridley,  7  Civ.  Proc.  Rep.  215:  N.  Y.  Ice  Co.  v. 
>ros  Real  Estate  Co.,  162  App.  Div.  495,  147  N.  Y.  Supp.  Northwestern  Ins.  Co.,  21  How.  Pr.  234;  Simmons  v. 
^76;  Wagman  v.  Raynor,  163  App.  Div.  68.  148  N.  Y.     Eldredse.  29  How.  Pr.  309. 

3upp.  471;  EttarHealty  Co.  v.  Cohen,  163  App.  Div.  409.         Motions  not  favored.— Brauch  v.  Young,  149  App. 
148  N.  Y.  Supp.  625;  MoGuire  A  Co.  v.  VorcI  Co.,  164     D»v.  466,  134  N.  Y.  Supp.  53;  Stern  v.  Philipsborn,  169 

5  N.  Y.  g 


App.  Div.  178,  149  N.  Y.  Supp.  756;  Canadian  Agency,  App.  Div.  781,  155  N.  Y.  Supp.  680. 

Ltfl..  V.  Assets  R  Co.,  165  App.  Div.  96,  150  N.  Y.  Supp.  When    motion    denied.— Bradner   v.    Faulkner,    93 

758;  De  Cordova  v.  Sanville,  165  App.  Div.  128.  135,  160  N.  Y.  515;  Schroeclor  v.  Poet,  3  App.  Div.  411,  38  N.  Y. 

N.  Y-  Snpp.  709;  Allerton  v.  Rhineland  Machine  Works  Supp.  677;  Bockwell  v.  Day,  84  App.  Div.  437,  82  N.  Y. 

Co.,  185  i5p.  Div.  557,  150  N.  Y.  Supp.  265;  Hedj^es  v.  Supp.  993;  Vogt  v.  Vogt.  86  App.  Div.  437.  83  N.  Y.  Supp. 

Pioneer  lion  Works,  166  App.  Div.  208,  151  N.  Y.  Supp.  677;  Day  v.  Day,  95  App.  Div.  122,  88  N.  Y.  Supp.  504; 

459;  Hunt  v.  Armstronff,  166  App.  Div.  311.  151  N.  Y.  Cititens*  Central  Nat.  Bank  v.  Munn,  49  Misc.  319,  99 

'^pp.  850;  Buffalo  Buuden'  Supply  Co.  v.  Reeb,   166  N.  Y.  Supp.  191,  revd.  on  other  grounds.  115  App.  Div. 

ip.  Div.  969,  161  N.  Y.  Supp.  1107;  Quaekenbuah  v.  471.  10  N.  Y.  Supp.  435;  Hatch  v.  Matthews,  85  Hun  622, 

«i  Motor  Co..  167  App.  Div.  433,  153  N.  Y.  Supp.  131;  33  N.  Y.  Supp.  332. 

stdnun  ▼.  Alexander,  168  App.  Div.  38, 153  N.  Y.  Supp.  Applicant  must  be  •^antrleved."— Park  A  Sons  Co. 

;  LobsiU  v.  UaBbcrfer  Co.,  168  App.  Div.  840,  154  v.  Nat.  Drug  Assn.,  30  AppTDiv.  508,  52  N.  Y.  Supp.  575; 
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ENr.  533.  67  N.  Y.  Siipp.  274;  Stoka  t.  Star  Co.,  OB  An>. 

Kt.  2L  T*  N.  Y.  Sunp.  138:  Bowant  v.  Mobile  Co.,  fs ,  ., 

App.  Kt.  23,  77  N.  Y:  Supp.  BS7:  RookwsU  t.  D».  M  i1  t.  Oolum.  aS 

.__     r.:_    .»    «»    V    o. nn,.™_...._:..  _    rf. 1  .gft,      w_Jt    ». 


ofDuJikick 

75  Huo  300,  at 

.  y.  aopp.  7&  SI 

N.  Y.  9^  US; 

N.  y.  SUBP.  805: 

F4iiiMrriT  Abb. 

in,  53  Barb.  OSO; 

.1,  87  Bulb.  277: 

Struver  t.  Ocnn  lu  Co.,  2  HUt.  175;  AroiU  t.  Taylor, 

5  Eov.  I>r.  478. 

ankmnl  And  redundant.— Gntta-Penha  A  Rubber 
iitm.  Co.  V.  Holman.  150  App.  Dir,  a78,  135  N.  Y.  Supp. 
706-  Yomn  V.  Whin,  158  App.  Div.  780. 1*3  S.  Y.  Bupp. 
931;  Barry  v.  Olberataiii.  IM  App.  Di».  "^^  "'"  "  * 
Bupp.  827;  MiUcr,  Inc.,  v.  F-J-  "  -^ 
73,  126  N.  Y.  Supp.  1015:  I 
657. 

bTf4aTBnl  and  Kaodaknii.— Shsridan  t.  Tuokar,  138 
App.  Div.  430,  122  N.  Y.  Supp.  SOO. 

Sednndsnt  matter.— Park  A  Sou'  Co.  t.  Dru«M' 
Ann.,  30  A[«>.  Div.  508,  G2  N.  Y.  Supp.  481;  BccuXii  >. 
Met.  St.  Ry.  Co.,  62  App.  Div.  376.70  N.  Y.  Buim.  lOM; 
Corn  V.  Levv,  07  App.  Div.  48,  M,  89  N.  Y.  Supp.  85S; 
Pope  Mis.  Cb.  v.  Rubber  Goodi  Mfa.  Co.,  100  App.  DiT. 
340,  91  N.  Y.  Supp.  828:  Ponn  v,  lOdder,  113  App.  Div. 
457,  128  N.  y.  Supp.  830:  O'Rouika  EniineBiu  Conit. 
Co,  v.  Goodwin  Car  Co.,  144  App.  Div.  683,  126  N.  Y. 
Supp,  764:  Kidder  V.  Port  Henry  Iron  Ore  Co..  151  Ann. 
Div.  348,  136  N.  Y.  Supp.  353:  Burowi  v.  FideUtr  * 
■■"'""  A,  174  App.  Div.  539.  Ifll  N.  Y. 
1  1.  MayiowlU,  34  Miso.  307, 
ov  11.  1.  Duup.  ow:  DjDoklemaa  v.  Brandt,  10  Abb.  141; 
Ro»t  V,  Harrii,  13  Abb.  446. 
"---'-' "«r,— Hilloi         "         —   ■         — 

Div.  795,  IMN.T'T  Supp  7W: 


IS  N.  Y.  Supp.  134;  H>n»>n  Co.  v.  CoUiet,  1 

.'96, 101  N.  Y;  Supp.  7W:  Garrabrant  v.  Di^n.  ., 

App.  Div.  458,  140  N.  Y.  Supp.  243:  Bulova  v.  Bainett, 
193App.Div.  161,  183N.  Y.t&H>.  495:  WeUev.  Loeiry^ 


.  n..rt.  345.  21  N.  Y.  Supp.  loif ;  People  v.  Moiray,^ 
Qv.  Proo.  Rap,  53:  Mubbus  v.  Clark,  17  Abb.  Fr.  1S8; 
Opdyke  v.  Marble,  18  Abb.  Pr.  360.  44  Barb.  04;  Bowman 
V.  Sheldon,  5  9«ndr.  667. 

Fractlcc  on  motion. — Rankin  v.  Buih,  108  App.  Div. 
295,  96  N.  y.  Supp.  71S:  New  York  Central  K  K.  R.  R.  R. 
Co.  V.  City  of  New  York,  135  App,  Div.  33L  IIB  N.  Y. 
Supp.  999:  Stan  v.  Philip^rn.  169  App.  Div.  TSl,  155 
"   Y.  Supp.  684;  Plymouth  Gara^o,  Int..  v,  Sfaanlj.  170 


App.  Div.  ai,  1S6N,  Y.S 


.    .. .— Youni  V.  Whito, 

158  App.  Div.  763,  143  N.  iT  Supp.  9" 


75  N.  y.  Supp.  460.  revd.  on  other  pounda.  76  App.  Div!      Heriof.  167  App.  Div.  872,  143  N.  Y.  Supp.  653. 
339,  Tg  N.  Y.  Supp.  414;  Saoford  V.  Rhoad*,  30  Mm.  S48, 

§  242.  CertalB  facts  to  be  pleaded. 

The  defendant  or  plaintiS,  els  the  case  may  be,  ^all  raise  by  his  pleading  all  matters 
which  show  the  action  or  counterclaim  not  to  be  maintainable,  or  that  the  transaction  is 
either  void  or  voidable  in  point  of  law,  and  all  such  grounds  of  defense  or  reply,  es  the  case 
may  be,  which  if  not  raised  would  he  likely  to  take  the  opposite  party  by  surprise  or  would 
raise  issues  of  fact  not  arising  out  of  the  preceding  pleadii^,  as,  for  instance,  fraud,  stat- 
ute of  limitations,  release,  payment,  facts  showing  illegality  either  by  statute,  common 
law  or  statute  of  frauds.  The  application  of  this  section  shall  not  be  confined  to  the  in- 
stances enumerated. 

DniTBtloa.— Encliah  pnM^n  aot,  order   19.  i 
praotioally l-.:—       in—  i— . . ; 

Undn  eidiliuc  practic 

§  243.  Allegation  not  denied;  when  to  be  deemed  true.' 

Each  material  allegation  of  the  compliuut  not  controverted  by  the  answer,  and  each 
material  allegation  of  new  matter  in  the.answer  not  controverted  by  the  reply  where  a 
reply  is  required,  must  be  taken  as  true  for  the  purposes  of  the  action.  An  allegation  of 
new  matter  in  the  answer  to  which  a  reply  is  not  required,  or  of  new  matter  in  a  reply,  is 
to  be  deemed  controverted  by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
requires, 

DcrivatlOD. — Code  dv.  proe.,  {  633;  oricinally  reviaad 
from  oode  of  pr—     *  "" 


ABDHeation  limiud  to  aU»ation«  o(  fact.— Doyle  v, 
Hamilton  Fiih  Corp.,  218  N.  V.  «37:  WhiUey  v,  gpeed, 
171  App.  Div.  102,  158  N.  Y.  Bupp.  073;  Lyneh  v.  ^ue. 
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ax  n.  X,  supp.  ozs;  xvioijrea  v.  uopper,  so  App.  uiv.  d7^  wuooz,  x/  jmibo.  i»,  av  in.  y .  esapp 

65  N.  Y.  Supp.  136:  Bank  of  Metropolis  v.  Faver,  38  App.  of  New  York,  21  Mise.  601,  48  N.  Y^Supp.  142;  Better- 

DiT.   169,  56  N.  Y.  Supp.  542;  Shrady  v.  Shrady,  42  man  v.  Journal  C!o.,  28  Miac  375.  59  N.  Y.  Supp.  965; 

App.  Div.  9,  68  N.  Y.  Supp.  546;  Babbitt  v.  Qibbs.  61  Johnson  v.  Andrews,  34  Misc.  89,  68  N..  Y.  Supp.  764: 

App.  Div.  387^  N.  Y.  Supp.  699;  Grant  v.  Pratt  A  Lam-  Pratt  v.  Jordaa  Iroa  ^  Qiein.  Co.,  33  Hun  143;  Bank  ot 

bert,  52  App.  Div.  540,  66  N.  Y.  Supp.  486;  Mussinan  v.  Long  Island  v.  Sohildkrant,  162  N.  Y.  Supp.  699. 

Willner  Wood  Co..  69  App.  Div.  448. 74  N.  Y.  Supp.  1026;  When  ii6w  matter  deemed  eontroverted.— Con- 

Corn  V.  Levy,  97  App.  Div.  48,  54,  89  N.  Y.  Supp.  658;  sclvea  v.  Swift.  103  N.  Y.  604;  Bowe  v.  Wilkins,  105  N.  Y. 

Yoang  V.  StiDwater  Crashed  Stone  Co..  163  App.  Div.  322,  329;  Kirohner  v.  New  Home  Sew.  Maoh.  Co.,  186 

463,  138  N.  Y.  Supp.  539;  ColweU  Lead  Co.  v.  Home  N.Y.  182:  Goodman  v.  Alexander.  166  N.Y.  289. 296;  Sul- 

Title  Ina.  Co.,  154  App.  Div.  83,  138  N.  Y.  Supp.  738;  Uvan  v.  Traders*  Ins.  Co.,  169  N.  Y.  213:  Whipple  v. 

linker  v.  Jamison.  173  App.  Div.  849.  159  N.  Y.  Supp.  Brown  Brothers  Co..  226  N.  Y.  237;  Blaok  Co.  v.  London 

469:  Solomon  v.  Vallette,  9  Mists.  389,  30  N.  Y.  Supj^.  193,  Guarantee  A  Accident  Co.,  190  Ap]^.  Div.  218.  180  N.  Y. 


Misc.  816. 81  N.  Y.  Supp.  319;  MeGee  v.  Fdter,  75  Misc.  N.  Y.  Supp.  618;  Nesbitt  v.  Jenoks.  81  App.  Div.  140,  80 

349,  136  N.  Y.  Supp.  267;  Tully  v.  New  York  Times  Co.,  N.  Y.  Supp.  1086;  MoRoy  CUy  Works  v.  Naughton,  84 

78  Miac.  166,  137  N.  Y.  Supp.  962;  Charlton  v.  Ward  App.  Div.  477.  82  N.  Y.  Supp.  979;  Davis  Confectionery 

(1918).  102  Misc.  238,  168  K  Y.  Supp.   876;  Tyler  v.  Co.  v.  Rochester  Ins.  Co..  141  App,  Div.  909,  126  N.  Y. 

Jahn,  109  Misc.  426.  178  N.  Y.  Supp.  689;  Getty  v.  Supp.  723 ;  Mellen  v.  Athens  Hotel  Co.,  149  App.  Div.  634, 

Town  of  Hamlin.  46  Hun  1;  Tyler  v.  Coapex,  47  Hun  94;  133  N.  Y.  Supp.  1079;  Brooklyn  Heights  R.  R.  Co.  v. 

Harlow  v.  La  Brum.  82  Hun  292,  31  N.  Y.  Supp.  487,  Brooklyn  City  R.  R.  Co.,  151  App.  Div.  466.  499,  136  N. 

affd.,  151  N.  Y.  278;  Martin  v.  Rochester  German  Ina.  Y.  Supp.  990;  Albright  v.  Trimty  Presbyterian  Chxirch, 

Co.,  86  Hun  36.  33  N.  Y.  Supp.  404.  170  App.  Div.  70. 167  N.  Y.  Supp.  79;  Alexander  Lumber 

MateHal  aJllMatieiM  onQr  admitted.— ^cofield  v.  Co.  v.  Abraham.  19  Miao.  426.  43  N.  Y.  Supp.  1139; 

Whitelegge.  49  NT  Y.  269;  Brown  v.  Cody.  23  App.  Div.  Lafond  v.  Lassere,  26  Misc.  77,  66  N.  Y.  Supp.  469; 

210;  48  N.  Y.  Supp.  1064.  affd..  164  N.  Y.  694;  Farrell  v.  Trenkmann  v.  Schneider,  26  Misc.  695,  66  N.  Y.  Supp. 

Amberc .  8  Misc.  220.  28  N.  Y.  Supp.  664.  770;  Qroh's  Sons  v.  Feldman.  40  Misc.  303, 81  N.  Y.  Supp. 

Snfflciency  of  denial.— Rodgers   v.   Clement,    162  970;  Mets  v.  Mets,  45  Misc.  338.  90  N.  Y.  Supp.  340; 

N.  Y.  422;  Soper  v.  St.  Regis  Paper  Co..  76  App.  Div.  409,  Wiederman  v.  Verschleiser.  96  Misc.  276.  159  N.  Y. 

78  N.  Y.  Supp.  782;  Peo^e  ex  rd.  McEnroe  v.  Wells,  89  Supp.  226;  Maybeok  v.  New  York  Mun.  Ry.  Corp.  (1918), 

App.  Div.  89,  86  N.  Y.  Supp.  438;  DriscoU  v.  Brooklyn  104  Misc.  330;  MoClung  v.  Foshour,  47  Hun  421;  Butler 

tmon  EI.  R.  R.  Co.,  96  App.  Div.  146, 88  N.  Y.  Supp.  745;  v.  Jarvis,  51  Hun  248,  266,  4  N.  Y.  Supp.  137;  Farrell  v. 

PuUen  V.  Seaboard  Trading  Co.,  166  App.  Div.  117.  166  Hill.  69  Hun  466.  23  N.  Y.  Supp.  402;  Mercantile  Nat. 

N.  Y.  Supp.  719;  Edwards  v.  MaoArtney,  193  App.  Div.  Ba^k  v.  Com  Exoh.  Bank.  73  Hun  78,  26  N.  Y.  Supp. 

334. 183  N.  Y.  Supp.  861;  McClave  v.  Gibb,  11  Misc.  44,  1068;  Reichenthal  v.  Glockner,  168  N.  Y.  Supp.  699. 
31  N.  Y.  Suix>.  847;  Bernstein  V.  Crow,  22  Misc.  99,  48         Admission    by    answer.— Horan    v.    Hastorf,    223 

N.  Y.  Supp.  531.  N.  Y.  490;  Thompson  v.  Postal  Life  Ina.  Co.,  226  N.  Y. 

Denial    by    pansraph.— Hoffman  v.  Soscmihl,   16  363. 


App.  Div.  405.  44  N.  Y.  Supp.  62;  Meleher  v.  Ereiser,  28 

AMENDED  AND  SUPPLSllENTAL  PLEADINGS 

§  244.  Amendments  of  coturse. 

Within  twenty  days  after  a  complaint,  answer  or  reply  is  served,  or  at  any  time  before 
the  period  for  answering  expires,  or  within  twenty  days  after  the  service  of  a  notice  of  a 
motion  addressed  to  the  pleading,  the  pleading  may  be  once  amended  by  the  party,  of 
course,  without  costs  and  without  prejudice  to  the  proceedings  already  had.  But  if  it  is 
made  to  appear  to  the  court  that  the  pleading  was  amended  for  the  purpose  of  delay  and 
that  the  adverse  party  will  thereby  lose  the  benefit  of  a  term  for  which  the  cause  is  or  may 
be  noticed,  the  amended  pleading  may  be  stricken  out,  or  the  pleading  may  be  restored 
to  its  original  form,  and  such  terms  imposed  as  the  court  deems  just. 

Dcrivatloii.— Code  civ.  proc,  f  642.  as  am.  by  L.  1897,  Kugelman,  112  Misc.  161,  184  N.  Y.  Supp.  48.  affd.,  193 

eh.  470.  amended;  originally  revised  from  code  of  proc.,  App.  Div.  702,  184  N.  Y.  Supp.  447;  CoxHion  v.  Church  of 

S  172,  to  part.  St.  Augustine,  14  Misc.  181,  36  N.  Y.  Supp.  382;  Holm  v. 

Inteot  of  MCtloil.— Backes  v.  Meohanies  A  Traders'  Appleby,  27  Misc.  49,  67  N.  Y.  Supp.  266;  Bucklin  v. 

Bank,  130  App.  Div.  20,  22,  114  N.  Y.  Supp.  459.  Buffalo,  etc..  Ry.  Co.,  41  Mise.  567,  86  N.  Y.  Supp.  114; 

Blidit  to  miiMnd.-<)ashman  v.  Aeynolds,  123  N.  Y.  Seckel  v.  Tangemann,  63  Misc.  268,  103  N.  Y.  Supp.  72; 

138:  Stratton  v.  City  Trust,  etc..  Co.,  69  App.  Div.  322,  Langer  v.  Swasey,  64  Misc.  301,  302,  103  N.  Y.  Supp. 

74  N.  Y.  Supp.  670;  Brooks  Brothers  v.  Tiffany,  117  1086;  Armstrong  v.  Phillips.  60  Hun  243,  14  N.  Y.  Supp. 

App.  Div.  470. 102  N.  Y.  Supp.  626;  Backes  v.  Mechanics'  682. 

ft  Traders'  Bank,  130  App.  Div.  20. 114  N.  Y.  Supp.  469;  Character  of  amendm«iit.— Brown  v.    Leigh,   49 

V.  Quittner,  164  App.  Div.  322,  138  N.  Y.  Supp.  N.  Y.  78;  Walrath  v.  Hanover  Fire  Ins.  Co..  216  N.  Y. 


100:  Hoebohman  v.  Kugelman.  193  App.  Div.  702,  184  220;  Luckey  v.  Mockridxe.  112  App.  Div.  199.  98  N.  Y. 

N.  Y.  Sopp.  447;  Mussinan  v.  Hatton,  8  Misc.   96,  28  Supp.  335;  Mann  v.  Press  Pub.  Co.,  136  App.  Div.  361, 120 

N.  Y.  Supp.  1006;  Seaman  v.  McClosky,  23  Misc.  446,  63  N.  Y.  Supp.  634;  Mussinan  v.  Hatton,  8  Misc.  95,  28  N.  Y. 

N.  Y.  Supp.  664;  Rodkinaon  v.  GanU,  26  Miso.  268,  56  Supp.  1006;  Devine  v.  Duncan,  2  Abb.  N.  C.  328;  Rober^- 

N.  Y.  Supp.  480,  affd.,  39  App.  Div.  670,  67  N.  Y.  Supp.  son  v.  Robertson,  9  Daly  44;  Wyman  v.  Redmond,  18 

1146.  How.  Pr.  272;  Spencer  v.  Tooker,  21  How.  Pr.  333,  12 

atcond  uil«lteieili.^Town  of  Banco«k  v.  Dela-  Abb.  363;  Fielden  v.  Casselli,  26  How.  Pr.  173,  16  Abb. 

mure  A  Eastern  R.  R.  Co.,  128  App.  Div.  603,  113  N.  Y.  289. 

Simp.  80:  Hamilton  Trust  Co.  v.  Schevlin,  166  App.  Div.  When  amended  pleading  fitricken  out. — Haskin  v. 

a07,  141  N.  Y.  Supp.  232;  O'Connell  v.  Wilson,  162  App.  Murray.  29  App.  Div.  370,  61  N.  Y.  Supp.  642;  Harney  v. 

Div.  302.  147  N.  Y.  Supp.  570;  Hall  v.  Galban  A  Co..  164  Provident  Savings  Soc.,  41  App.  Div.  410,  68  N.  Y.  Supp. 

App.  Dhr.  873,  148  N.  Y.  Supp.  617;  Guentber  v.  Rklg-  822;  Taylor  v.  Ciu^on,  63  App.  Div.  627,  66  N.  Y.  Supp. 

way  Co.»  173  App.  Div.  790, 166  N.  Y.  Supp.  634;  Orlik  v.  729;  Naylor  v.  Loomis.  79  App.  Div.  21.  79  N.  Y.  Supp. 

National  Carbon  Co..  176  App.  Div.  600, 168  N.  Y.  Supp.  1011;  Beyer  v.  Huber  Co.,  116  App.  Div.  342,  100  N.  Y. 

768;  F^liatB  v.  Wertheimer,  62  Misc.  636,  104  N.  Y.  Supp.  1029;  Murphy  v.  Lyon,  127  App.  Div.  448,  112 

Simp  786;  Wootson  Spice  Co.  v.  Columbia  Trust  Co.,  N.  Y.  Supp.  152;  Hallheimer  v.  United  SUtes  Fidelity  ft 

110  Miao.  363;  180  N.  Y.  Supp.  471.  Guaranty  Co.,  157  N.  Y.  Supp.  303;  Conquest  v.  Barnes. 

Tlaia  of  anMndint.-H3chlegel  v.   Church  of  Holy  16  Civ.  Proc.  Rep.  268. 

Trinity.  194  N.  Y.  391,  affg.  127  App.  Div.  929,  111  N.  Y.  Effect  of  amendment.— Callahan  v.  Gihnan«  11  App. 

Supp.  1143;  Schleainger  v.  Borough  Bank,  112  App.  Div.  Div.  522.  42  N.  Y.  Supp.  497;  Haskin  v.  Murray,  29  App. 

121.  98  N.  Y.  Supp.  136:  Vaden  v.  Schleicher  Co.,  166  Div.  370,  61  N.  Y.  Supp.  542;  Lewis  v.  PoUack.  86  App. 

App.  Div.  743, 162  N.  Y.  Supp.  364;  Cansio  v.  Elfenbein,  Div.  577,  83  N.  Y.  Supp.  287;  Doon  v.  American  Surety 

180  App.  Div.  91 1»  178  N.  Y.  Supp.  881;  Heubsohman  v.  Co.,  110  App.  Div.  216,  97  N.  Y.  Supp.  270;  Ulhnan  v. 
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199  N.  Y.  Supp.  928;  Hansen  v.  iAither,  SO  Miae.  79U,  94  JSuab,  09  now.  n.  zsz:  Kider  v.  JOatet,  00  now.  tt.  12V. 
N.  Y.  Supp.  357:  O'Connor  v.  Chrictopher,  90  Mite  77,        WttUMk  for  ftmendnMit  of  c»nwlotat.~Boehnuui 

152  N.  T.  Supp.  965;  Fotfv.  Eawarda,  20  Hun  00;  Smith  Improvement  Co.  t.  Krabo,  185  AppiDtT.  882. 171  N.  Y. 

V.  Laird,  44  Hun  580;  Wise  v.  Gessner,  47  Hun  306.  Supp.  617. 

§  246*  Supplemental  pleadinss. 

Upon  the  applieation  of  either  party,  the  court  may,  and  in  a  proper  case  must,  upon 
such  terms  as  are  just,  permit  him  to  make  a  supplemental  comi^aint,  answer  or  reply 
alleging  material  facts  which  occurred  after  his  former  pleading  or  of  which  he  was  igno- 
rant when  it  was  made,  including  the  judgment  or  decree  of  a  competent  court  rendered 
after  the  commencement  of  the  action  determining  the  matters  in  controversy,  or  a  part 
thereof.  The  party  may  apply  for  leave  to  make  a  supplemental  pleading,  either  in  ad- 
dition to  or  in  place  of,  the  fonner  pleading.  In  the  former  event,  if  the  application  is 
granted,  a  provisional  remedy  or  other  proceeding  already  taken  in  the  action,  is  not 
affected  by  the  supplemental  pleading;  but  the  right  of  the  adverse  party  to  have  it  va- 
cated or  set  aside  depends  upon  the  cases  presented  by  the  original  and  supplemental  plead- 
ings. 


Spears  v.  Mayor,  etc.,  72  N.  Y.  442;  Parle  &  Sons  Co.  v.  Co.,  23  App.  Div.  571,  48  N.  Y.  Supp.  948;  Faas  v.  Faas, 

Hubbard,  198  N.  Y.  136,  affc  134  App.  Div.  468,  119  57  App.  Div.  611.  68  N.  Y.  Supp.  509;  Bush  v.  O'Brien, 

N.  Y.  Supp.  347;  Bank  of  Metropolis  v.  Lissner,  6  App.  58  App.  Div.  118,  68  N.  Y.  &ipp.    651;  Campbell  v. 

Div.  378, 40  N.  Y.  Supp.  201 ;  O'Brien  v.  Metropolitan  St.  CampbeU,  69  App.  Div.  435.  74  N.  Y.  Supp.  979;  Schmits 

Ry.  Co..  27  App.  Div.  1,  50  N.  Y.  Supp.  159;  Jones  v.  v.  Vf^rekoff.  Churefa  ^  Partridce,  128  App.  Div.  324,  112 

Brooklyn  Heists  Ry.  Co..  95  App.  Dnr.  625,  89  N.  Y.  N.  Y.  Supp.  681;  Halstead  v.  Halstead.  7  Misc.  23.  27 

Supp.  1107:  Genovese  v.  Matelli,  8  Misc.  493.  28  N.  Y.  N.  Y.  Supp.  408;  Ndberg  v.  Neiberg,  8  Misc.  97.  28  N.  Y. 

Supp.  754;  Haas  v.  Colton.  12  Misc.  808.  84  N.  Y.  Supp.  Supp.  1005;  Holly  v.  Graff.  29  Hun  443;  Fanners'  Loan  ft 

85;  Vanderbeck  v.  City  of  Rochester,  46  Hun  90;  Rtt-  TVust  Co.  v.  United  Tel.  Co.,  47  Hun  315;  McAndrews  v. 

terson  v.  Hare.  74  Hun  269,  26  N.  Y.  Supp.  626;  Haa-  L.  S.  ft  Mich.  South.  R.  Co.,  70  Hun  46.  23  N.  Y.  Supp. 

brouck  V.  Disbrow.  5  N.  Y.  Supp.  810.  1074;  Hoyt  v.  Sheldon,  4  Abb.  59,  affd.,  19  N.  Y.  207; 

LMslies.— Medbury  v.  Swan,  46  N.  Y.  200;  Holyoke  v.  Morrel  v.  Garrelly,  16  Abb.  269. 

Adams,  59  N.  Y.  233;  Fleisohman  v.  Bennett,  79  N.  Y.  Hme  of  serflce. — ^Pomeroy  v.  Hocking  Valley  Rail- 

579;  Keck  v.  Werder,  86  N.  Y.  264;  Bank  of  Metr^olis  v.  way  Co.,  187  App.  Div.  158, 175  N.  Y.  Supp.  484. 

Lissner,  6  App.  Div.  378,  40  N.  Y.  Supp.  201;  Pollman  Bffeet  of  prior  attempt  to  amond. — Baum  v.  Stock- 

V.  Livingston,  17  App.  Div.  528,  45  N.  Y.  Supp.  704:  wdl.  168  App.  Div.  286.  153  N.  Y.  Supp.  1004. 

American  Copper  Co.  v.  Lowther,  33  App.  Div.  405.  54  Amended  and  sapplomentol  complaint  dtotta* 

N.  Y.  Supp.  103;  Varriale  v.  Metropolitan  St.  Ry.  Co..  54  colslied.— Brinberg  v.  Oliver  Typewriter  Co.,  174  App. 

App.  Div.  633,  66  N.  Y.  Supp.  559;  Jones  v.  Brooklyn  Div.  511,  161  N.  Y.  Supp.  226. 

Heights  Ry.  Co..  95  App.  Div.  625,  89  N.  Y.  Supp.  1107;  Amended  and  sajpplemental  complaint  onaathor^ 

Guliano  v.  Whitenack,  3  Misc.  54,  22  N.  Y.  Supp.  560;  teed.— Harowits  v.  Goodman,  112  App.  Div.  13,  98  N.  Y. 

Barstow  v.  Hansen,  2  Hun  334;  McDonald  v.  Davis,  12  Supp.  53;  Luckey  v.  Mockridge,  112  App.  Div.  199,  98 

Hun  95;  Cheeseman  v.  Sturgis,  19  Abb.  293.  N.  Y.  Supp.  335;  Trust  Co.  of  New  Yoi^  v.  Universal 

Affidavit,  content8.-~Reynolds  v.  .£tna    life    Ins.  Talking  Machine  Co.,  120  ^p.  Div.  392, 105  N.  Y.  Supp. 

Co.,  16  App.  Div.  74,  44  N.  Y.  Supp.  691.  217;  Jones  v.  Ramsey,  133  App.  Div.  737,  118  N.  Y. 

AppHealion,  when  granted.— -Dorranoe  v.  Hender-  Supp.  134. 

son,  92  N.  Y.  406;  People  ex  rel.  Swinburne  v.  Nolan,  Cwitento    of    sappiementai     pleadlnc. — Bowecy 

101  N.  Y.  539;  I*wrence  v.  Church,  128  N.  Y.  324;  Pol-  Nat.  Bank  v.  Duryee,  74  N.  Y.  491;  Reynolds  v.  JRtOA 

mann  v.  Livingston,  17  App.  Div.  52&  45  N.  Y.  Supp.  Life  Ins.  Co.,  11  App.  Div.  99, 44  N.  Y.  Supp.  691;  Linden- 

704;  Mayor,  etc.,  v.  East  Bay  Land  ft  Imp.  Co.,  41  App.  heim  v.  New  York  El.  Ry.  Co.,  28  App.  Div.  170,  50  N.  Y. 

Div.  567,  58  N.  Y.  Supp.  724;  Haffey  v.  Lsmeh,  46  App.  Supp.  886;  Fortuano  v.  Mayor,  etc..  42  App.  Div.  14,  68 

Div.  160.  61  N.  Y.  Supp.  736;  Lytle  v.  Crawford.  69  App.  N.  Y.  Supp.  683;  Bell  Tel.  C<l  v.  Home  Tel.  Co..  52  App. 

Div.  273,  74  N.  Y.  Supp.  660;  Bennett  v.  Lawrence.  71  Div.  13, 64  N.  Y.  Supp.  821 ;  Sfaepard  ft  Morse  Lumber  Co. 

App.  Div.  413.  75  N.  Y.  Supp.  902;  Hunt  v.  Provident  v.  Hurd,  55  App.  Div.  627.  66  N.  Y.  Supp.  766;  Bush 

Sav.  Life  Assur.  Soc.,  77  App.  Div.  338, 79  N.  Y.  Supp.  74;  v.  O'Brien,  58  App.  Div.  118,  68  N.  Y.  Supp.  651;  Latimer 

Latimer  v.  McKinnon,  85  App.  Div.  224,  83  N.  Y.  Supp.  v.  McKinnon.  85  App.  Div.  224,  83  N.  Y.  Simp.  820; 

820;  Horowits  v.  Goodman,  112  App.  Div.  18,  98  N.  Y.  Tfempe  v.  Perhnan,  187  App.  Div.  745,  176  N.  Y.  Supp. 

Supp.  53;  Galm  v.  Sullivan,  117  App.  Div.  235, 101  N.  Y.  130;  Tiffany  v.  Bowerman,  2  Hun  643;  Ervin  v.  Oregon 

Supp.  1060;  Van  Kannel  Revolving  Door  Co.  v.  Sloane,  Ry.,  etc.  Co.,  28  Hun  269;  Cornwall  v.  ComwaH',  30  Hun 

122  App.  Div.  613. 107  N.  Y.  Supp.  507;  Sand  v.  Borman,  573;  Hay  ward  v.  Hood,  44  Hun  128;  Kugelman  v.  Ritter, 

134  App.  Div.  651, 119  N.  Y.  Supp.  454;  Franok  v.  Greene  155  N.  Y.  Supp.  97;  Pierson  v.  Cronk,  13  N.  Y.  St.  Rep. 

Co.,  136  App.  Div.  380,  120  N.  Y.  Supp.  1015;  Gaskell  v.  556;  Wattson  v.  Thibou.  17  Abb.  184;  Slauson  v.  Engle- 

Nolte.  138  App.  Div.  875, 123  N.  Y.  Supp.  442;  Jackson  v.  hart,  34  Barb.  198. 

Roeenbrook.  144  App.  Div.  357,  128  N.  Y.  Supp.  1042;  IMschatse  In  baniauptey.— Barstow  v.  Hanson,-  2 

Merrihew  v.  Kinssbunr,  150  App.  Div.  40,  134  N.  Y.  Hun  333;  Stewart  v.  Iiidor.  5  Abb.  N.  S.  68;  HeUman  v. 

Supp.  452'  Onondaga  County  Sav.  Bank  v.  Robinson,  licher,  9  Abb.  N.  S.  288;  Lyon  v.  Isett.  11  Abb.  N.  S.  358, 


150  App.  t>iy.  64,  134  N.  Y.  Supp.  205;  Milliken  v.  Mc^     42  How.  Pr.  155. 
Garrah.  164  App.  Div.  110,  149  N.  Y.  Supp.  484;  Baum 


v.  Stocicwell,  168  App.  Div.  286,  153  N.  Y.  Supp.  1004 
Sears  v.  Leach,  185  App.  Div.  577,  173  N.  Y.  Supp.  301 
Kohl  V.  Kohl,  189  App.  Div.  915.  178  N.  Y.  Supp.  808 
Purdy  V.  Manhattan  Ry.  Co.,  11  Misc.  394,  32  N.  Y 
Supp.  275;  SttUivan  v.  New  York  Elev.  Ry.  Co.,  14  Miso 
426,  36  N.  Y.  Supp.  16;  Dunn  v.  O'Connor  (1918).  104 
Misc.  426;  Mitchell  v.  Allen.  25  Hun  543;  Comall  v 
Cornwall,  30  Hun  573;  De  Usle  v.  Hunt,  36  Hun  420 


Demurrer  to  supplemental  complaint.— Stfcams  v. 

liehtenstein.  48  App.  Div.  498,  62  N.  Y.  Supp.  949; 


Saver  v.  Beirne,  78  App.  Div.  491,  79  N.  Y.  Supp.  696. 

Bffeet   of   supplemental    pleading.- — Horowits   v. 
Goodman,  112  App.  Div.  13,  98  N.  Y.  Supp.  53;  Silver  ft 


Co.  v.  Waterman.  122  App.  Div.  373, 106  N.  Y.  Supp.  899; 
426,  36  N.  Y.  Supp-  16;  Dunn  v.  O'Connor  (1918).  104     Casassa  v.  Savarese,  149  App.  Div.  248,  133  N.  Y.  Supp. 

657;  Lovatt  V.  Watson,  35  Hun  553. 
Determination  of  sufficiency. — PeotAe  v.  Beguxlin, 


Gas  Woriu  Co.  v.  Standard  Gas  Light  Co.,  47  Hun  255;  184  App.  Div.  759. 

Blanc  V.  Blanc,  67  Hun  384, 22  N.  Y.  Supp.  264;  Bertrandt  Practice,  on  application.— Brewster  v.  Brewster  Co., 

v.  OestJng  Building  Co.,  163  N.  Y.  Supp.  70;  Williams  v.  138  App.  Div.  139, 122  N.  Y.  Supp.  1019;  Baum  v.  Stook- 

Havs,  17  Civ.  Proc.  Rep.  97.  ell.  168  App.  Div.  286,  153  N.  Y.  Supp.  1004;  Bertrand  v. 

As  matter  of  course. — Milliken  v.  MoGarrah,  164  Oesting  Building  Co.,  163  N.  Y.  Supp.  70. 

App,  Div.  110.  149  N.  Y.  Supp.  484.  Costs.— HaUmoon  Bridge  Co.  v.  Canal  Board,  2ia 

When  not  granted.— Prouty  v.  L.  S.  ft  Mich.  South.  N.  Y.  160. 
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art.  27 


PLEADINGS 


Sf  246, 247 


BILL  OF  PARTICULARS 

§  246.  Accotmt,  how  pleaded ;  bill  of  particulars* 

It  is  not  necessary  for  a  party  to  set  forth  in  a  pleading  the  items  of  an  account  therein 
alleged;  but  in  that  case,  he  must  deliver  to  the  adverse  party,  within  ten  days  after  a 
written  demand  therefor,  a  copy  of  the  account,  which,  if  the  pleading  be  verified,  must 
be  verified  by  his  affidavit  to  the  effect  that  he  believes  it  to  be  true;  or,  if  the  facts  are 
within  the  personal  knowledge  of  the  agent  or  attorney  for  the  party,  or  the  party  is  not 
within  the  county  where  the  attorney  resides,  or  capable  of  making  the  affidavit,  by  the 
affidavit  of  the  agent  or  attorney.  If  he  fail  so  to  do,  he  is  precluded  from  giving  evi- 
dence of  the  account.  The  court,  or  a  judge  authorized  to  make  an  order  in  the  action, 
may  direct  the  party  to  deliver  a  further  account  where  the  one  delivered  is  defective. 

Dofratlon.— Code  civ.  pxoc.,  1 631,  aa  am.  b^  L.  1904. 
flh.  500,  firat  three  sentenoea;  originidly  reviaed  from 
coda  of  proo.,  §  158. 

■ofcvsBCtt. — ^BiU  required  in  juatioea'  oourta,  J.  Ci.  A., 
§  158. 

Purpote.— Adama  v.  Dodge.  114  Miae.  565,  187  N.  Y. 
8upp.  688. 

^•Account,"  wlMt  eonstttates.— Keyai  v.  Flint  Co.. 
60  Am.  Div.  141.  74  N.  Y.  Supp.  483;  Bairne  v.  Sander- 
aon«  83  App.  Diie.  62,  83  N.  Y.  Supp.  493;  Smith  v.  Irvin, 


116  App.  Div.  350.  101  N.  Y.  Bupp.  904;  Herbert  v. 
HiUbut,  119  App.  Div.  426,  104  N.  Y.  ~  -    -^ 

V.  Gilroy.  21  Miao.  466.  47  N.  Y.  Supp.  669;  Berkley  v. 


V.  Ameriean  MolasMa  Co.  (1017^,  179  App.  Div.  505.  166 
N.  Y.  Supp.  4;  Samuelaon  v.  Maver.  65  Mieo.  518.  120 
N.  Y.  Supp.  75:  Buffalo  Qeneral  fiaectrio  Co.  v.  Luna,  96 
Misc.  219.  159  N.  Y.  Supp.  905;  Thompaon  v.  Do  l^eaer. 
106  Miac.  165.  175  N.  Y.  BupP-  276. 

BUI  «r  MTtteuian  M  to  eMint«rd»UB.-~Manninff. 
Maxwell  «  Moore  v.  Ameriean  Can  Co.,  162  App.  Div. 
7W.  169  N.  Y.  Supp.  712. 
WliMi  court  ml  eompcl  dvlBg:  of  iwmog  of  wlt- 
^  prior  to  trial. — Goakea  v.  City  of  Oneida.  180 


Supp.  699;  Badger 


App.  Div.  118.  167  N.  Y.  Supp.  889. 

rirt  of  jnloodliigB. — ^Tiadale  Lumber  Co.  v.  Drote* 
147  App.  Div.  55.  131  N.  Y.  Supp.  683;  Kaufman  v. 
Hopper.  151  App.  Div.  28.  135  N.  Y.  Supp.  363;  United 
States  Printing  A  Lithograph  Co.  v.  Powera.  171  App. 
Div.  406.  157  N.  Y.  Supp.  440. 

'^Clalm,"  mhMt  eoMttftatei.— Dwight  v.  Germania 
Ina.  Co..  84  N.  Y.  493;  Posner  v.  Roaenberg.  149  App. 
Div.  270.  133  N.  Y.  Supp.  702;  Maroo  v.  Bird.  24  Mise. 
377.  53  N.  Y.  Supp.  411;  Swan  v.  Swan.  44  Miso.  163,  80 
N.  Y.  Supp.  704. 

Wift  ialii>tton  of  party  in  order  to  prepare  bill.— Baker 


Benas.  4c  Sar.  R.  Co.,  27  Hun  515;  Cunanl  v.  Franddyn, 
49  Hun  233.  1  N.  Y.  Supp.  877;  Dowdney  v.  Volkenning, 
37  N.  Y.  Super.  313. 

Pfiiand,  svllletency,— Spite  v.  Heina.  77  App.  Div. 
S17,  319.  79  N.  Y.  Supp.  187l  Main  v.  Pender,  88  App. 
Div.  237, 85  N.  Y.  Supp.  428;  Huber  Brewery  v.  Sieke,  146 
App.  Div.  467. 131  N:  Y.  Supp.  271;  Klock  v.  Brennan,  18 
K  Y.  Supp.  171.  35  St.  Ben.  745. 

DenuiBd  for  eoyy,— Main  v.  Pender.  88  App.  Div. 
237,  85  N.  Y.  Supp.  428;  Webster  v.  Fitchburg,  etc..  R. 
Co.,  32  Miao.  442. 66  N.  Y.  Supp.  220:  Van  OUnda  v.  HaU, 
82  Hun  357.  31  N.  Y.  Supp.  495;  Blake  v.  Harrigan.  11 
N.  Y.  Supp.  209, 19  dv.  ftoc  Rep.  207. 

Purpose  of  Mil  of  partlcului.— Tilton  v.  Beecher.  59 
N.  Y.  176;  Dwight  v.  Germania  life  Ins.  Co..  84  N.  Y. 
403;  Taylor  v.  Security,  etc..  Ins.  Co..  73  App.  Div.  319, 
76  N.  Y.  Supp.  671;  Spits  v.  Heins.  77  App.  Div.  317,  79 
N.  Y.  Supp.  187;  Dwyer  v.  Slattery.  118  App.  Div.  345, 
108  N.  Y.  Supp.  433;  Harrington  v.  Stillmaxi.  120  App. 
Div.  659.  105  N.  Y.  Supp.  75;  KeUogg  v.  Griffiths.  124 
App.  Div.  513.  108  N.  Y.  Supp.  962:  Clum  v.  Federal 
Sugar  Refining  Co..  136  App.  Div.  855.  120  N.  Y.  Supp. 
975;  Wilson  A,  BailKe  Manufacturing  Co.  v.  Dumary,  140 
App.  Div.  838.  125  N.  Y.  Supp.  803;  MiUer  v.  Miller.  144 
App.  Div.  153.  128  N.  Y.  Supp.  965;  Kraus  A  Co.  v. 

Mmyer,  150  App.  Div.  122, 184  N.  Y.  Supp.  694;  Evening     App.  Div.  243. 169  N.  Y.  Supp.  603. 
Herald  Co.  v.  KUmer.  167  App.  Div.T99.  153  N.  Y.         AlHdoTf t of inabWty  toslTe fOrtlier Mrti 
Supp.  121;  United  Statea  Printing  A  LHhcgraph  Co.  v.     Huyler  v.  Huyler,  183  App.  Div.  537. 169  N.  Y.  { 
Powers,  171  App.  Div.  406.  157  N.  Y.  Sm>p.  440;  Moore 


V.  New  York  Qty  Railway  Co.,  116  App.  Div.  858,  102 
N.  Y.  Supp.  276;  Ball  v.  Evening  Post  F^b.  Co.,  48  Hun 
149;  Bloom  v.  Bush  Terminal  Co..  164  N.  Y.  Supp.  895. 

Purtker  bill  gr»ntad.— ConnoUy  v.  Wilka.  Ine.,  140 
App.  Div.  303,  125  N.  Y.  Supp.  189:  New  York  County 
Nat.  Bank  v.  Herrman,  148  App.  Div.  631,  133  N.  Y. 
Supp.  200;  Hanson  Place  M.E.  Church  v.  City_pf  New 

Vau  Aken.  ^Uun  315. 


t 


York.  191  App.  Div.  784.  182  N.  Y.  Supp.  61;  Wells  v. 


Farther  bill  donled. — Kindberg  v.  Chapman,  115 
App.  Div.  153,  100  N.  Y.  Supp.  685;  Oliver  Refining  Co. 
V.  Aapegren,  140  App.  Div.  549,  125  N.  Y.  Supp.  796; 
Hemnan  v.  Empire  Realty  Corp..  152  App.  Div.  822, 137 
N.  Y.  Supp.  809. 

niilure  to  f^imtob  further  bllL  order  precluding 
^vini^of  te•timon3^;--;MoCaIlu2n^  V.  Beau^ite  Co..  182 

cQlars.— 

Supp.  680. 


See  also  caaea  cited  under  §  247.  poet» 

§  S47.  Bill  of  particulars  by  order  in  any  case* 

Upon  application  in  any  case,  the  court,  or  a  judge  authorized  to  make  an  order  in  the 
action,  upon  notice,  may  direct  a  bill  of  the  particulars  of  the  claim  of  either  party  to  be 
delivered  to  the  adverse  party,  and  in  case  of  default  the  court  shall  preclude  him  from 
^ving  evidence  of  the  part  or  parts  of  his  affirmative  allegation  of  which  particulars  have 
not  been  delivered. 

Darlv»ttoll.>-Cade  dv.  proc..  %  531.  aa  am.  bv  L.  1904,     ^  Co.,  163  App.  Div.  112,  148  N.  Y.  Supp.  646:  De  Cor* 
eh.  mo.  last  aentence,  without  change;  originally  revised     dova  v.  Sanville,  171  App.  Div.  422,  157  N.  Y.  Sui>p* 

432;  Ebin  v.  Equitable  Life  Aseur.  Society,  177  App.  Div 
458.  164  N.  Y.  Supp.  284;  ConsUble  v.  Hardenbergh' 
76  Hun  434,  27  N.  Y.  Supp.  1022;  Van  OUnda  v.  Hall.  82 
Hun  357.  31  N.  Y.  Supp.  495. 

AffldftVlt,  contents. — Waller  v.  Degnon  Contracting 


N.  Y.  Supp.  673;  Blacken  v.  f  oland.  153  App.  Div.  57.     Co..  120  App.  Div.  389. 105  N.  Y.  Supp.  208;  General  Film 


from  code  of  proc..  %  158. 

Motion,  when  :iiMl4e.~8tandard  Materials  Co.  v. 
Bovne  A  Son  Co.,  U8  App.  Div.  91,  103  N.  Y.  Supp.  12; 
Bioffk  V.  Post  de  MdCord.  125  App.  Div.  813.  110  N.  Y. 
8a|».  206;  Convery  v.  Marrin,  128  App.  Div.  285.  112 


.37  N.  Y.  Supp.  1 
107  N.  Y.  Supp. 
165  N.  Y.  Supp 


Bailey  v.  Mayer,  56  Miao.  331. 
Gordon  v.  WiUiama.  100  Miso.  172. 


• — ^Lundberg  v.  De  Rond.  146 
Supp.  885. 

— Huyler  v.  Huyler, 


Co.  V.  Liverpool,  etc..  Ina.  Co.,  181  App.  Div.  862,  169 
N.  Y.  Supp.  267;  Troy  &  Albany  Steamboat  Co.  v.  Terry 
&  Tench  Co.,  192  App.  Div.  764,  183  N.  Y.  Supp.  368; 
Walee  Mfg.  Co.  v.  Lassaro,  19  Miso.  477.  43  N.  Y.  Supp. 
1110;  Badger  v.  Gilroy.  21  Miao.  466.  47  N.  Y.  Supp.  669; 


h  Div.  1. 130  N. 

MmtMi  t*  eai 
J8S  App.  Div.  537. 

(tenBtliiK  nmtloB  diaeretloBary.— Bell  v.  Heather- 
on.  66  App.  Div.  608,173  N.  Y.  Supp.  242;  Muaainan  v. 
nOaer  Wood  Co..  60  App.  Div.  448, 74  N.  Y.  Supp.  1026; 
logiiah  V.  WeatoheaterVKleo.  R.  Co..  60  App.  Div.  576. 
5  N.  Y.  Sapp.  45;  Balt&ore  Maob.  Co.  v.  McKelvey.  71 
Kpfi.  Div.  340,  75  N.  Y.VSupp.  1090:  Taylor  v.  Seourky. 

tc..  JL  Ina.  Co..  73  App\  Div.  319.  76  N.  Y.  Supp.  671;     Div.  380.  64  .,.  ..  ^«^»,.  „.^, 
pe&eer  v.  Fort  Orange  taper  Co.,  74  App.  Div.  74,  77     140  App.  Div.  303,  125  N.  Y.  supp. 
•f.  Y.  SiH^p.  361;  Loirsnibal  v.  G.  &  R.  Ina.  Co.,  182     Sec.  Mut.  Life  Ins.  Co..  148  App.  Div.  763.  133  N.  Y. 
pp.  Dtv.  800,  116  N.  Y.tSttpp.  204;  Fernet  v.  Stewart     Supp.  280;  Jacob  v.  Friedman.  28  Miac.  441,  59  N.  Y. 
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ViUiers  v.  Third  Ave.  R.  R..  22  Misc.  17,  48  N.  Y.  Supp. 
614;  Sidney  Bowman  Co.  v.  Dyer.  23  Miao.  620,  52  N.  Y. 
Supp.  159;  Dorganv.  Scheer.  31  Misc.  801,  62  N.  Y.  Supp. 
1030;  Constable  v.  Hardenbergh.  76  Hun  434.  27  N.  Y. 
Supp.  1022;  Rubinfeld  v.  Stolts.  159  N.  Y.  Supp.  597; 
WiUis  v.  Bailey,  19  Johns.  288. 

Affldnvlt  of  attorney.— Mayer  v.  Mayer,  29  App.  Div. 
393,  51  N.  Y.  Supp.   1079;  Mungall  v.  Bursley,  51  App. 
N.Y^Supp.  674j  Connolly  v.  Wilks.  Inc.. 

Supp.  189;  Strohoefer  V. 
*.pp. 


CIVIL  PRACTICE  ACT 


ir 


I.  8S3;  Field  v.  N.  Y.  Coot.  R.  Co..  Sfi  Miu 

r.  Suns.  SSO;  KIiUmkI  v.  Kirklud,  39  MUe.  423, 
'   "  "'     "      'it.  aoutUr.  51  Hi      """    " 
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L,  i  10;  verified  pleading  deemed  afildavit,  C.  P.  A.,  §  7,  Proc.  Rep.  34. 

subh.  3.  BcMona  for  omtoaioii.  proof. — ^Fredericks  v.  Taylor, 

*«8abMqilMlt     pleadlnfi/*— Brooks     Brothers     v.  52  N.  Y.  506;  Roaohe  v.  Knrlin,  25  Hun  150;  Blaisdell  v. 

Tiffany,  U7  App.  Div.  470, 102  N.  Y.  Supp.  626;  Thum  v.  Raymond.  5  Abb.  144. 

§  249.  Verification  of  counterclaim. 

Where  the  complaint  is  not  verified  and  the  answer  sets  up  a  comiterclaim  and  also  a 
defense  by  way  of  denial  or  avoidance,  the  verification  may  be  made  to  refer  exclusively 
to  the  counterclaim,  and  the  provisions  of  statute  or  rules  relating  to  the  construction  of 
the  allegations,  their  effect,  the  person  by  whom  the  verification  is  to  be  made  and  the 
form  of  the  verification  apply  to  the  counterclaim  as  if  it  were  a  separate  pleading. 

Dcrifmtioil. — Code  div.  proc,  |  527,  without  change  of  substance. 

§  260.  Verification  of  answer  where  fraud  is  charged  in  complaint. 

A  defendant  is  not  excused  from  verifying  his  answer  to  a  complaint  charging  him  with 
having  confessed  or  *  sufferred  a  judgment,  executed  a  conveyance,  assignment  or  other 
instrument,  or  transferred  or  delivered  money  or  personal  property,  with  intent  to  hinder, 
delay  or  defraud  his  creditors;  or  with  being  a  party  or  privy  to  such  a  transaction  by 
another  person,  with  like  intent  towards  the  creditors  of  that  person;  or  with  any  fraud 
whatever  affecting  a  right  or  the  property  of  another. 

DertmtlOD. — Code  civ.  proc..  §  520;  originally  revised  Coostttutloiiallty. — Kellogg  v.  Match  Supply  Co., 
from  R.  S.,  pi.  3,  ch.  1,  tit.  2,  f  41.  and  Ia  1833,  eh.  14,  (  1.      165  App.  Div.  885.  151  N.  Y.  Supp.  361. 

Betawaee. — ^Whea  verification  may  be  omitted,  C.  P.  Applicatloii. — Beckley  v.  Chamberlin,  65  Hun  37,  10 
A,  §248.  N.  Y.  Supp.  745;  Frist  v.  CUmm.  67  How.  Pr.  214.  6 

Civ.  Proc.  Rep.  30. 

§  261.  Verification  of  dilatoiy  defenses. 

A  defense  which  does  not  involve  the  merits  of  the  action  shall  not  be  pleaded  unless 
it  is  verified. 

dv.  Proc.,  I  513;  originally  revise!  from  R.  3.,  pt.  3.  ch.  6,  tit.  2,  }  7. 

*  So  in  original. 
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§  252.  Verification  in  action  against  corporation  to  recover  on  note  or  other 
evidence  of  debt 

In  an  action  against  a  foreiga  or  dcMnestic  corporation  to  recover  damagee  for  the  non- 
payment of  a  promissoiy  note,  or  other  evidence  of  debt,  for  the  absolute  payment  of  money, 
upon  demand,  or  at  a  particular  time,  the  answer  must  be  v^^rified. 

DerlTAtlon. — Code  cxv.  proo.,  t  1778,  amended.  The  247.  88  N.  Y.  Bupp.  548:  Peammacker  v.  Lewie  4  Co., 
provision  aa  to  "extenaion  of  time  ii  covered  under  that  68  Miae.  384,  116  N.  Y.  Supp.  771;  Blendermaa  v.  Belfia 
subject  in  general  practioe  provLBJona,  |  98,  ante.  The  Co.,  64  Misc.  65, 117  N.  Y.  Supp.  807;  Heim  v.  Standard 
technical  proviaiona  of  i  1778  are  repealed.  An  order  Dye  and  Tool  Woika,  113  Miao.  137.  184  N.  Y.  Supp.  78; 
allowing  a  corporation  to  defend  auoh  an  action  ia  usually  Studwcll  ▼.  Charter  Oak  Ina.  Co.,  19  Hun  127;  McKee  v. 
granted  as  a  matter  of  course  and  upon  proof  no  stronger  Metri^wlitan  life  Ins.  Co.,  £5  Hun  583;  Boyle  ▼.  Staten 
than  a  verification.  |  1778.  oiigiaaUy  a  substitute  for  Island  Land  Co..  87  Hun  283.  38  N.  Y.  Supp.  836;  Mo- 
lt S.,  pt.  3.  ch.  8,  tit.  4,  i§  8-10.  Qovem  v.  Bulman  Warner  Paint  Co.,  55  N.  Y.  Supp.  767; 

Appllcatio*  aB4  enet.-— New  Yorit  Life  Ins.  Co.  v.  Fifty-Third  Nat.  Bank  of  Cincinnati  v.  Hudson  Refiiger> 

Universal  Life  Ina.  Co.,  88  N.  Y.  424;  Moraa  v.  Long  la-  ator  Co..  153  N.  Y.  Bupp.  168. 

land  City,  101  N.  Y.  480.  revg.  38  Hun  122;  Sborer  v.  Pncttee.— Watertown    Nat.    Bank    v.    Westchester 

T.  P.  A  P.  Co.,  119  N.  Y.  483.  affg.  53  Hun  88.  6  N.  Y.  Water-Wo^a  Co.,  10  Misc.  685.  44  N.  Y.  ^mp.  1101: 

Supp.  63;  Tautphoeua  v.  Harbor  ft  Suburban  Assn.,  96  Ford  v.  Binghamton  Hydraulie  Power  Co.,  54  Hun  451,  7 

App.  Div.  23,  88  N.  Y.  Supp.  709;  Duke  v.  Mount  Mor-  N.  Y.  Supp.  714,  affd.,  121  N.  Y.  664. 

ris  Construction  Co.,  127  App.  Div.  39,  110  N.  Y.  Supp.  WalfW.— Blendennan  v.  Bellis  Co.,  64  Misc.  65.  117 

722;  ConaveUo  v.  Michael  £  Co..  31  Misc.  170,  63  N.  Y.  N.  Y.  Supp.  897. 
Supp.  967;  Center  v.  Hoosick  Biver  Pulp  Co.,  48  Miao. 

§  253.  Remedy  for  defective  verification. 

The  remedy  for  a  defective  verification  of  a  pleading  is  to  treat  the  same  as  an  unverified 
pleading.  Where  the  copy  of  a  pleading  is  served  without  a  copy  of  a  sufficient  verification, 
in  a  case  where  the  adverse  party  is  entitled  to  a  verified  pleading,  he  may  treat  it  as  a 
nullity,  provided  he  gives  notice,  with  due  diligence,  to  the  attorney  of  the  adverse  party, 
that  he  elects  so  to  do. 

]>ertvAtlon.r— Code  civ.  proc..  |  528.  verbatim.  tofortanl^  to  «omei  cmir. — Sohwarts  v.  OppoUL, 

EemedF  upon  netlkpt  of  dcfectffeljr  v«rllled  plead*  74  N.  Y.  307 ;  FWo  v.  Adams,  1 1  N.  Y.  Supp.  735, 19  Civ. 

Inf. — Moran  v.  Helf,  52  App.  Div.  481,  65  N.  Y.  Supp.  Proc.  48;  Wilson  v.  Bennett.  2  Civ.  Proc.  Rep.  34. 

Ul;  Gilbert  v.  Johnson,  169  App.  Div.  840.  155  N.  Y.  •'Doe  dlUgence."-- Paddock  v.  Palmer,  32  Miws.  426, 

Supp.  687;  Jones  v.  Seaman,  80  Misc.  65,  62  N.  Y.  Supp.  66  N.  Y.  Supo.  748. 

883;  Beglin  v.  People's  Trust  Co..  48  Misc.  494,  95  N.  Y.  indgmmkfhf  dcfeolt.— FeUz  v.  Joeephthal,  76  Miws. 

Supp.  910;  Rosenthal  ▼.  Cohn,  55  Misc.  583.  105  N.  Y.  267.  134  N.  Y.  Supp.  923. 

Supp.  948;  Ralph  v.  Huason.  51  N.  Y.  Super.  515;  Wela- 

bach  Com.  Co.  ▼.  Popper,  59  N.  Y.  Supp.  1016. 

COMPLAINT 

§  264.  First  pleading  to  be  comiAaixit. 

The  first  pleading^  on  the  part  of  the  plaintiff,  is  the  complaint. 

DeH^atton. — Code  dv.  proc.,  |  478,  as  added  by  L.  1916,  ch.  440,  without  change. 

§  266.  Contents  of  complaint 

The  complaint  must  contain : 

1.  The  title  of  the  action^  specifying  the  name  of  the  court  in  which  it  is  brought;  if  it  is 
brought  in  the  supreme  court,  the  name  of  the  county  which  the  plaintiff  designates  as 
the  place  of  trial;  and  the  names  of  all  the  parties  to  the  action,  plaintiff  and  defendant. 

2.  A  statement  of  each  cause  of  action. 

3.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes  himself  entitled. 

DcrlYaMon.— Code  civ.  proc..  §  481.  as  am.  by  L.  1904,  BeaMence.— Gilbert  v.  York.  Ill  N.  Y.  544;  O'Reilly 

ch.  500,  L.  1905,  ch.  431.  amended  to  conform  to  general  v.  New  Brunswick,  etc.,  Steamboat  Co..  28  Misc.  112,  50 

section  on  contents  of -pleading  (}  241,  ante);  oziginaUy  K.  Y.  Supp.  261. 

nvised  from  code  of  proc.,  §  142.  **Each  cause  of  action.** — Bigelow  v.  Drummond,  96 

Kafgtcncoa.— Billof  partieulars,  C.  P.  A.,  §§  246,  247.  App.  Div.  499.  90  N.  Y.  Supp.  913,  revg.  42  Misc.  617,  87 

Pleading  to  be  Uberally  construed.  Id..  |  275.  N.  Y.  Supp.  581;  Glover  v.  Holbrook.   Cabot  &  RoUina 


N.  Y.  Supp.  135;  White  v.  Miller,  7  Hun  427;  Empire  v.  Gox,  8  N.  Y.  Supp.  460;  Anderson  v.  Speen,  8  Abb. 

State  Saviw  Bank  v.  Beard.  81  Hun  184.  30  N.  Y.  Supp.  N.  C.  382.  58  How.  Fr.  68;  Blanohaxd  v.  Jefferson,  17 

756;  McDuffie  v.  Clark.  1  N.  Y.  Supp.  462;  Farrington  v.  N.  Y.  Supp.  927;  28  Abb.  N.  C.  286;  Woodbury  v.  Delosa, 

American  Loan  A,  Trust  Co.,  9  N.  Y.  Supp.  433.  18  Civ.  65  Barb.  501;  Victorv-Webb,  etc.,  Mfg.  Co.  v.  Beecher,  55 

Proc.  Rep.  135;  Traver  v.  Eighth  Ave.  R.  K.  Co..  6  Abb.  How.  Pr.  193;  Woodbury  v.  Delap.  IT.  k  C.  20,  affd.,  58 

N.  S.  46,  3  Keyes  497;  People  v.  Cook.  14  Barb.  250;  N.  Y.  672. 

Cooper  V.  Burr,  45  Barb.  9;  Supervisors  of  Galway  v.        ^'Demand  of  the  Jadcmenl.*'— Wright  v.  Wright,  54 

8timson.4  Hm  136;  Sheldon  v.  Hoy.  11  How.  Pr.  11;  Dole  N.  Y.  437;  Williams  v.  Slote.  70  N.  Y.  601;  Murtha  v. 

y.  Manley.  11  How.Pr.  138;  Butterfield  v.  Macombor,  22  Curley.  90  N.  Y.  372.  12  Abb.  N.  C.  12;  Wetmove  y. 

How.  Pr.  150;  Marshall  v.  Bresler.  1  How.  N.  S.  217.  Porter,  92  N.  Y.  76;  Colrick  v.  Swinburne.  105  N.  Y.  503; 

Name  of  county. — Fisher  v.  Ogden.  12  App.  Div.  602.  Gutta  Percha  A  Rubber  Mfg.  Co.  v.  Hohnan,  208  N.  Y. 

48  N.  Y.  Supp.  HI;  Benson  v.  Eastern  Buildmg  A  I^oan  71;  Chism  v.  Smith,  210  N.  Y.  198,  revg.  150  App.  Div. 

Aasn.,  67  App.  Div.  310. 74  N.  Y.  Supp.  506.  revd.  on  other  803,  133  N.  Y.  Supp.  1115;  Ketchum  v.  Van  Duaea,  11 

Sounds,  174  N.  Y.  83;  Goldstein  v.  Marx.  73  App.  Div.  App.  Div.  332.  42  N.  Y.  Supp.  1112:  Gray  v.  Fuller,  17 

5, 77  N.  Y.  Supp.  956;  Tolhuxvt  v.  Howard.  94  App.  Div.  App.  Div.  29, 44  N.  Y.  Supp.  883:  Parker  v.  PuUman  Com- 

439,  88  N.  Y.  Supp.  235;  Bark  v.  Carroll.  33  Misc.  694,  68  panv,  36  App.  Div.  208.  56  N.  Y.  Supp.  734;  Hughes  v. 

N.  Y.  Supp.  1051;  Rector  v.  Rid^rawood  Ice  Co..  38  Hun  Harlam.  37  App.  Div.  528,  55  N.  Y.  Supp.  1106;  People 

293:  MeCosker  v.  Smith.  20  Civ.  Pioc.  Rep.  324.  affd.,  133  ex  rel.  McDonald  v.  Clausen,  50  App.  Dtv.  286.  63  N.  Y. 

N.  Y.  672;  Davison  v.  Powell.  13  How.  Pr.  287;  Hotch-  Supp.  093;  Williams  v.  Connors.  SS  App.  Div.  599,  q6 

kiss  V.  Crocker,  15  How.  Pr.  836.  N.  Y.  Supp.  11;  Cody  v.  First  Nat.  Bank,  63  App.  Div. 
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199, 71  N.  T.  9app.  277;  Lftskoy  Feature  PUty  Co..  Inc..  ▼.  MiM.  816. 30  N.  Y.  Supp.  149;  HopUns  r.  Lane.  2  Hun  88; 

Fox  Vauderille  Co.,  93  App.  Div.  364.  157  N.  Y.  Supp.  Bewess  v.  Kooh,  10  Elun  299;  Muldowney  v.  Morris  A 

106;  McVey  v.  Saourily  Mut.  life  Insunnoe  Co.,  118  EnexR.  R.  Co.,  42  Hun  444:  Colby  ▼.  Colby,  81  Hun  221, 

App.  Div.  466,   103  N.  Y.  Sapp.   1056;  ConsoKd&tod  30  N.  Y.  Supp.  677;  Campbell  v.  Campbell,  6  N.  Y.  Supp. 

Robber  Tife  Co.  ▼.  FiroBtone  Tire  k,  Rubber  Co..  135  171.  23  Abb.  N.  C.  187;  Dodge  ▼.  Johnson,  9  Civ.  Proc. 

App.  DIt.  805.  120  N.  Y.  Supp.  128;  Frear  v.  Pugsley,  9  Rep.  339;  Lyke  t.  Post,  65  How.  Pr.  298. 

§  266.  When  interlociitaxy  and  final  judgment  may  be  demanded. 

In  an  action  triable  by  the  court  without  a  jury,  the  plaintiff,  in  a  proper  case,  may 
demand  an  interlocutoiy  judgment  and  also  a  final  judgment,  distinguishing  them  clearly. 

lIcflVAlfoii. — Code  oiv.  proc,  S  482,  m  am.  by  L.  1877,  eh.  416,  without  ohange. 

§  267.  Service  of  complaint. 

A  copy  of  the  complaint  may  be  served  with  the  summons.  If  a  copy  of  the  complaint 
18  not  delivered  to  a  defendant  at  the  time  of  the  delivery  of  a  copy  of  the  summons  to 
him,  either  within  or  without  the  state,  his  attorney,  at  any  time  within  twenty  days 
after  the  service  of  the  summons  is  complete,  may  serve  upon  the  plaintiff's  attorney  a 
written  demand  of  a  copy  of  the  complaint,  which  must  be  served  within  twenty  days 
thereafter.  The  demand  may  be  incorporated  into  the  notice  of  appearance.  Where  the 
same  attorney  appears  for  two  or  more  defendants,  only  one  copy  of  the  complaint  need 
be  served  upon  him.  If  the  plaintiff's  attorney  fails  to  serve  a  copy  of  the  complaint  the 
defendant  may  apply  to  the  court  for  a  dismissal  of  the  ccmplaint. 

Doivatlott.— Code  civ.  proe..  \  479,  as  am.  by  L.  1877,  Skinner.  9  N.  Y.  Supp.  60,  23  Abb.  N.  C.  327;  Sweet  v, 
di.  416;  oripnaUy  revifled  from  code  of  proe.,  |  130,  with  Sanderson  Steel  (^.,  6  Civ.  Proc.  Rep.  69:  Van  Pelt  ▼. 
laat  sentence  new.    The  first  ientence  is  the  first  sentence     Bqyer,  7  How.  Pr.  326;  Ferris  v.  Soley,  23  How.  Pr.  422. 


last  sentence  new.    ine  nrst  sentence  is  tne  nrst  sentence  JBoyer,  7  now.  rr.  dzo;  Jrems  v.  »oiey,  ^ 

of  code  dv.  proc.,  I  419,  as  am.  b^  L.  1877.  eh.  416,  Demftnd  for  eop7  not  an  appcannce. — ^Musluaky 

L.  1879,  eh.  542,  witaout  change;  originally  revised  fro  m  v.  Lehigh  Valley  Coal  Co.,  225  N.  Y.  584. 

code  of  proc,  1 130.    The  last  sentence  is  oode  civ.  proc.  Amendment  of  notice.— <7a88idy  v.   Boyland,    15 

i  480,  without  change,  except  the  words  "as  prescribed  hi  Civ.  Proc.  Rep.  220,  3  N.  Y.  Supp.  258. 

the  last  section"  are  omitted  as  \mnecesBary.    The  end  of  Service  of  notice. — Sharp  v.  Clapp,  15  App.  Div.  445, 

next  to  last  sentence  is  included  in  |  263,  post.  44  N.  Y.  Supp.  451;  Adams  v.  Sullivan,  42  Hun  278; 

Cmwr  of  complaint. — Crouse  v.  Reichert.  61  Hon  46.  Crouse  v.  Reichert.  61  Hun  46.  15  N.  Y.  Sudd.  369. 


15  N.  Y.  Supp.  369.  When    dtomlsaal    granted. — MuHiuskj'    v^   Lehigh 

Htmand  of  copy  of  complaint.— Stokes  v.  Schild-  Valley  Coal  Co.,  96  I 

kneeht,  85  App.  Div.  602,  83  N.  Y.  Supp.  358;  Crouse  v.  Wbo  may  move 

Rekhart,  61  Hun  46,  15  N.  Y.  Supp.  369;  Skinner  v.  Co..  225  N.  Y.  584. 


§  268.  Joinder  of  causes  of  action. 

The  plaintiff  may  unite  in  the  same  complaint  two  or  more  causes  of  action,  whether 
they  are  such  as  were  formerly  denominated  l^al  or  equitable,  or  both,  where  they  are 
brought  to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  conversation  or  seduction. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property  in  ejectment,  with  or  without  damages  for  the  withholding  thereof. 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  detention  thereof. 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or  by  operation  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action,  whether  or  not  included  within  one  or  more  of  the  other  subdivi- 
sions of  this  section. 

10.  For  penalties  incurred  under  the  conservation  law. 

11.  For  penaHies  incurred  under  the  agricultural  law. 

12.  For  penalties  incurred  under  the  public  health  law. 

It  must  appear  upon  the  face  of  the  complaint  that  all  the  causes  of  action  so  united 
'  dong  to  one  of  the  foregoing  subdivisions  of  this  section;  t^t  th^  are  consistent  with 
.ach  other;  and  it  must  appear  upon  the  face  of  the  complaint  that  they  do  not  require 
ifferent  places  of  trial. 

A  provision  of  statute  authorizing  a  particular  action,  or  regulating  the  practice  or 
rocedure  therein,  shall  not  be  construed  to  prevent  the  plaintiff  from  uniting  in  l^e  same 
omplaint  two  or  more  causes  of  action  pursuant  to  this  section. 

BertfatiOB.— Code  dv.  proc,,  1 484,  m  am.  by  L.  1877,  in  the  alternative:  but  if  it  appear  to  the  court  that  any 

L  416.  L.  1900,  ch.  590.  L.  1906,  oh.  29,  L.  1907,  ch.  26,  such  eauMs  of  action  cannot  be  conveniently  tried  or  dis- 

•.  1909.  ch.  65,  amendaa;  orii^nally  a  substitute  for  code  posed  of  together,  the  court  may  order  separate  trials  of 

^  proow,  I  167.    En^Mi  practioe  act,  oider  18,  r.  1,  is  as  any  of  such  causes  of  action  to  be  had  or  may  strike  out 

•Uows:  any  alleged  cause  of  action  or  may  make  such  other  order 

"lotedorof  CMMOt  of  acllon. — Subject  to  these  rules,  as  may  be  necessary  or  expedient." 

B  plaintiff  may  unite  in  the  same  aotion  several  causes  of         In  view  of  the  adoption  of  rules  enlarging  the  possible 

don  whether  against  the  defendants  jointly,  severally  or  parUes  to  an  actien,  including  the  right  of  two  or  more 
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plaintiffB  claiming  in  aevemlty  against  the  saine  defendant, 
it  waa  neceamiy  to  eliminate  from  §  484  the  words  "and 
6z<»pt  as  otherwise  preacribed  by  law  that  they  affect  all 
the  parties  to  the  action." 

Tne  practice  in  Englabd  in  regard  to  the  joinder  of 
causes  of  action  is  much  broader  than  in  New  Jersey,  as  a 
comparison  of  the  rules  of  the  two  jurisdictions  wiu  indi- 
cate. 

"The  transactiou  referred  to  in  seeCions  four  and  six  of 
the  practice  act  (1012),  include  any  tnmsactions  which 
grew  out  c^  the  subieot-matter  in  ngud  to  which  the  con- 
troversy has  arisen^  as,  for  instance,  tiie  failure  of  a  bailee 
to  use  the  goods  bailed  for  the  purpose  agreed,  and  also  an 
injury  to  them  by  his  fault  or  neglect;  the  breach  of  a 
covenant  for  quiet  enjoyment,  by  the  entry  of  the  lessor, 
and  also  a  trespass  to  goods  committed  in  the  course  of  the 
entry;  or  several  torts  committed  simultaneously  as  a 
battery  accomiMUiied  by  slander."  New  Jersey  practice 
(1912},  r.  13. 

"The  plaintiff  mi^  join  separate  causes  of  action  against 
several  defendants  if  the  causes  of  action  have  a  common 
question  of  law  or  fact  and  arose  out  of  the  same  transac- 
tion or  series  of  transactkms."  New  Jersey  practice 
(1912).  (6.  in  part. 

The  New  Jersey  practice  act,  ^  11,  provides  that  "sub- 
ject to  rules,  the  plaintiff  may  jom  any  causes  of  aotion." 
It  will  be  observed,  however,  that  the  rule  itself  linuts 
such  joinder. 

Last  para^aph  is  inserted  to  cover  code  civ.  proc., 
§  1687,  relatmg  to  joinder  of  real  property  actions  with 
others,  and  code  civ.  proc,  1 1689,  as  to  joinder  of  replevin 
actions  with  others,  and  the  provision  is  made  general. 
§§  1687  and  1689  are  therefore  omitted  as  covered.  §{  1687 
and  1689  were  as  follows: 

"  §  1687.  Joinder  of  real  actions  with  otherg, — 
Nothing  contained  in  this  title  is  to  be  construed,  as  to 
prevent  the  plaintiff  from  uniting  in  the  same  con^laint 
two  or  more  causes  of  action,  m  any  case  specified  in 
section  484  of  this  act." 

"  \  1689.  Joinder  of  action  with  others.— Nothing 
in  this  title  is  to  be  so  construed,  as  to  prevent  the  plaintiff 
from  imiting,  in  the  same  complaint,  two  or  more  causes 
of  action,  in  any  case  specified  m  section  484  of  this  act." 
Construction.— Schenck  v.  Furst,  140  App.  Div.  432, 
125  N.  Y.  Supp.  506. 

Application. — Porter  v.  International  Bridge  Co.. 
45  App.  Div.  416,  60  N.  Y.  Supp.  819;  Edison  Electric 
Illuminating  Co.  v.  Kalbfldsch  Co.,  127  App.  Div.  298, 
111  N.  Y.  Supp.  462;  Green  v.  Dunlop.  136  App.  Div. 
116,  120  N.  Y.  Supp.  583;  Mackey  v.  Royal  Bank  of  New 
York.  78  Misc.  145,  137  N.  Y.  Supp.  929. 

**Lefai"  and  "eqQltable."--rorter  v.  International 
Bridge  Co.,  163  N.  Y.  79;  Vincent  v.  Moriarity.  31  App 
Div.  484,  52  N.  Y.  Supp.  619;  Sissen  v.  Baseett,  134  App 
Div.  53,  118  N.  Y.  Supp.  664:  City  Real  Estate  Co.  v. 
King.  58  Misc.  69,  110  N.  Y.  Supp.  231,  affd.,  126  App. 
Div.  911,  110  N.  Y.  Supp.  1124;  Carter  v.  De  Camp.  40 
Hun  269;  Witherbee  v.  Meyer,  84  Hun  146,  32  N.  Y. 
Supp.  637. 

^^Contract.  ezpress  or  Implied.** — Nichols  v.  Drew, 
94  X.  Y.  22;  France  and  Canada  Steamship  Corporation 
v.  Berwind-White  Coal  Muiing  Co.,  229  N.  Y.  89;  Stem- 


stein  V.  Heit,  186  App.  Div.  45,  173  N.  Y.  Siipp.  808; 
Sommer  v.  Ehrgott,  193  App.  Div.  663,  184  N.  Y.  Supp. 
802;  Vincent  v.  Moriarity,  31  App.  Div.  484,  52  N.  Y. 


Supp.  519;  Conde  v.  Rogers,  74  App.  Div.  147,  77  N.  Y. 
Supp.  518;  Krans  v.  Lewis,  116  App.  Div.  103,  100  N.  Y. 
Supp.  674;  appeal  dismissed,  188  N.  Y.  579;  Ediaon 
Electric  Illuminating  (3o.  v.  Kalbfleisch  0>.,  117  App.  Div. 
842,  102  N.  Y.  Supp.  1039;  Kaufman  v.  Morris  Building 
Co.,  126  App.  Div.  388,  110  N.  Y.  Supp.  663;  Edison 
Electric  Illuminating  (^.  v.  Kalbfleisch  Co.,  127  App.  Div. 
298.  Ill  N.  Y.  Supp.  462;  Taylor  v.  Klein.  130  App.  Div. 
615,  115  N.  Y.  Supp.  445;  Realty  Transfer  Co.  v.  Cohn- 
Baei^Myers  &  Aionson  Co.,  132  App.  Div.  286,  116  N.  Y. 
Supp.  1110;  Trusts  &  Guarantee  Co.,  Ltd.,  v.  Sawyer,  146 
Add.  Div.  63,  130  N.  Y.  Supp.  582;  Intemarional  Text 
Book  Co.  V.  Fox,  149  App.  Div.  369, 134  N.  Y .  Supp.  383; 
Salter  v.  Bronx  National  Bank,  150  App.  Div.  639,  135 
N.  Y.  Supp.  702;  Lord  Electric  Co.  v.  Barber  Arohalt 
Paving  CJo.,  165  App.  Div.  399,  150  N.  Y.  Supp.  1000; 
Teall  V.  City  of  Syracuse.  32  Hun  832:  Raynor  v.  Brennan, 
40  Hun  60;  American  Nat.  Bank  v.  Grace,  64  Hun  22,  18 
N.  Y.  Supp.  745;  Agett  v.  Federal  Telephone  A  Telegraph 
Co..  160  N.  Y.  Supp.  843;  Menzies  v.  Tasker-Halsted 
Realty  Co.,  164  N.  Y.  Supp.  403;  Flynn  v.  Bailey,  50 
Barb.  73;  Booth  ▼.  Farmers  «  Mechanics*  Bank,  65  Barb. 
457,  revd.  on  other  grounds,  60  N.  Y.  396;  Sweet  v.  Inger- 
son,  12  How.  Pr.  331;  Springsteed  v.  Lawson.  23  How.  Pr. 
302:  McDonald  v.  Kounts,  58  How.  Pr.  152;  Thompson  v. 
St.  Nicholas  Bank,  61  How.  Pr.  163. 

Actions  on  contract  and  tort. — ^Taft  v.  Bronson, 
180  App.  Div.  164,  167  N.  Y.  Supp.  438:  France  and 
Canada  Steamship  Corporation  v.  jBerwind-White  Coal 
Minmg  Co.,  191  App.  Div.  106,  180  N.  Y.  Supp.  709, 
revd.  on  other  grounds,  229  N.  Y.  89.  

AManlt.— Vock  v.  Auteriwiin,  67  Misc.  168, 122  N.  Y. 

Krporations. — Beatles  v.  Qebbie,  115  App.  Dir.  778, 


101  N.  Y.  Supp.  199,  affd..  190  N.  Y.  633:  People  ▼. 
Equitable  Life  Assurance  Society,  124  App.  Dtr.  714. 109 
N.  Y.  Siq>p.  453:  Dusei^rry  v.  Sesounore  Developmaiit 
Co.,  167  App.  Div.  486,  142  N.  Y.  Siqip.  695;  Baicua  r. 
Cooper  (1918),  184  App.  Div.  Ill;  People  v.  Equitable 
life  Assurance  Society,  51  Miso.  339, 101  N.  Y.  Supp.  364; 
Burke  v.  Rector,  etc.,  62  Misc.  880,  119  N.  yT  Supp. 
362;  Davis  r.  Adler,  92  Misc.  468,  166  N.  Y.  Sujm.  167. 

BiaMiQoiyai  aeaoM.--Gahish»  v.  GalttSCa.  138 
N.  Y.  272;  Conrad  v.  Conrad,  124  App.  Div.  780,  109 
N.  Y.  Supp,  484;  Conrad  v.  Cooimd,  66  Miec.  376,  107 
N.  Y.  Supp.  665;  Zom  v.  Zom,  38  Hun  67. 

"Fetional  liU«rlea.*'-<3ropp  t.  Great  AtlaaUc,  etc.. 
Tea  Co..  161  App.  Div.  859,  147  N.  Y.  Supp.  182;  Scboen- 
feld  V.  Mott  Ave.  Realty  Co.,  168  App.  Div.  91, 163  N.  Y. 
Supp.  745;  Fargo  v.  Village  of  Randolph,  163  N.  Y. 
8u]N>.  1071. 

False  Imprbonment  and  maUdons  prosecatloa. — 
Marks  v.  Townsend,  97  N.  Y.  590;  Gearity  v.  Stxasbour- 
ger,  133  App.  Div.  701,  118  N.  Y.  Supp.  257;  Thorp  v. 
Carvalho,  14  Misc.  664. 36  N.  Y.  Supp.  1 ;  Barr  ▼.  Shaw,  10 
Hun  580;  Nebensahl  v.  Townsend,  61  How.  Pr.  353. 

UhtA  and  8lander.~Dodge  v.  Colby,  106  N.  Y.  446, 
462,  affg.  37  Hun  515;  De  Wolfe  v.  Abraham.  161  N.  Y. 
186,  revg.  6  App.  Div.  172,  39  N.  Y.  Supp.  1029;  Green  v. 
Davies,  182  N.Y.  499,  revg.  100  App.  Dtv.  369.  91  N.  Y. 
Supp.  470;  Roxuke  v.  Elk  Drug  Co..  75  App.  Div.  145,  77 
N.  Y.  Supp.  373;  Paul  v.  Ford,  117  App.  Div.  151,  102 
N.  Y.  Supp.  359:  Bird  v.  Post,  124  App.  Div.  902,  106 
N.  Y.  Supp.  252;  Di  Blasi  v.  ArUle,  133  App.  Div.  153, 117 
N.  Y.  Supp.  238;  d'Altomonte  v.  New  York  Herald  Co., 
154  App.  Div.  453,  139  N.  Y.  Supp.  200:  Haughie  v.  New 
York  k  N.  J.  Tel.  Co.,  34  Misc.  634,  70  N.  Y.  Supp.  584. 

''Injuries  to  real  property." — ^Thomas  v.  Utioa  A 
Black  River  R.  R.  Co..  97  N.  Y.  246;  Corooiwi  v.  Maii- 
nering,  10  App.  Div.  516,  41  N.  Y.  Supp.  1090;  People  v. 
Wells,  52  App.  Div.  583,  65  N.  Y.  Supp.  319;  Stines  v. 
aty  of  New  York.  154  App.  Div.  276.  138  N.  Y.  Supp. 
962;  Wait  v.  Hudson  Valley  Ry.  Co.,  43  Misc.  304788 
N.  Y.  Supp.  825;  Burghen  v.  Erie  R.  R.  Co..  53  Misc.  451. 
104  N.  Y.  Supp.  1028. 

**]^ectmeni»  with  or  without  damages."— Clason 
V.  Baldwin.  120  N.  Y.  183;  Compton  v.  "The  Chelsea.'* 
139  N.  Y.  538;  Pfeffer  v.  Kling.  58  App.  Div.  179.  68  N.  Y. 
Supp.  641,  affd..  171  N.  Y.  668;  Piekelko  v.  Lakeview 
Brewing  Co..  65  Misc.  365,  119  N.  Y.  Sura.  847. 

"Injuries  to  personal  property." — ^Wallace  v.  Jones. 
182  N.  Y.  37;  Benedict  v.  Guardian  Trust  Co.,  58  App, 
Div.  302,  78  N.  Y.  Supp.  1082;  Hutchinson  v.  Young.  03 
App.  Div.  407, 87  N.  Y.  Supp.  678;  Deyo  v.  Hudson.  191 
App.  Div.  655.  181  N.  Y.  Supp.  846;  Campion  Card  ft 
Paper  Co.  v.  Searing,  47  Hun  237. 

"Against  a  trustee  ...  by  operation  of  law." — 
Bosworth  V.  Allen,  168  N.  Y.  157. 

'^Penalties  under  forest,  llsh  and  nme  law.'*-^ 
People  V.  Bennett.  56  Misc.  160. 107  N.  Y.  Supp.  406. 

IndlvMuAl  and  derltrntlTe  sult«— Witherbee  v. 
Bowles.  142  App.  Div.  407,  418.  126  N.  Y.  Supp.  954. 

**Arlslns  out  of  same  transactton.**--Jaoobus  v. 
Colgate,  217  N.  Y.  235;  France  ft  Canada  Steamship 
Corporation  v.  Berwind-White  Coal  Mining  Co.,  229 
N.  Y.  89;  Moe  v.  Relianoe  Inc.  Co..  188  App.  Div.  977, 
176  N.  Y.  Supp.  911;  Deyo  v.  Hudson,  191  App.  Div.  655. 
181  N.  Y.  Supp.  846;  Hemnad  v.  Hart,  192  App.  Div. 
608. 183  N.  Y.  Supp.  220;  Rogers  v.  Wheeler,  89  App.  Div. 
435,  85  N.  Y.  Supp.  981;  Riddle  v.  MacFadden,  116  App. 
Div.  353.  101  N.  Y.  Supp.  606;  People  v.  Equitable  Ude 
Assurance  Society,  124  App.  Div.  714,  109  N.  Y.  Supp. 
463;  Todaro  v.  Somerville  Keal^  Co.,  138  App.  Div.  1, 
122  N.  Y.  Supp.  609;  Schenck  v.  Furst,  140  App.  Div.  432. 
125  N.  Y.  Supp.  506;  White  v.  Improved  Property  Hold- 
ing Co.,  140  App.  Div.  629.  125  N.  Y.  Supp.  366;  Salter  v. 
Bronx  National  Bank,  150  App.  Div.  639,  135  N.  Y.  Supp. 
702;  Davidson  v.  Buchanan,  164  App.  Div.  362.  149  N.  Y. 
Supp.  640;  Allegany  ft  K.  R.  R.  Co.  v.  Weidenfeld,  6  Misc. 
43,  53,  26  N.  Y.  Supp.  71;  Griffith  v.  Friendly,  30  Misc. 
393.  62  N.  Y.  Supp.  391,  affd.,  47  App.  Div.  635,  62  N.  Y. 
Supp.  1138;  Hill  v.  McKane,  71  Misc.  681, 128  N.  Y.  Supp. 
819;  D^  V.  Magee,  74  Misc.  520.  132  N.  Y.  Supp.  666; 
Sherwood  v.  Holbrook,  98  Misc.  668. 163  N.  Y.  Supp.  326; 
Blank  v.  Hartshorn,  37  Hun  101;  Mahler  v.  Schmidt,  48 
Hun  612;  Pulley  v.  Wilkinson,  6  Civ.  Proc.  Rep.  186; 
Stanton  v.  Miss.  Pac.  Ry.  Co.,  15  Civ.  Proc.  Rep.  296. 

'^Connected  with  same  subject  of  action." — New 
York  ft  N.  H.  R.  R.  Co.  v.  Schuyler,  17  N.  Y.  692;  Wiles 
V.  Suydam,  64  N.  Y.  173;  McKmncy  v.  ColUns.  88  N.  Y. 
216,  221;  Lamming  v.  Galusha,  135  N.  Y.  230,  revg.  63 
Hun  32,  17  N.  Y.  Supp.  328;  Porter  v.  International 
Bridge  Co.,  163  N.  Y.  79,  affg.  46  App.  Div.  416,  80  N.  Y. 
Supp.  819;  Reilly  v.  Sicilian  Asphalt  Pavement  O).,  170 
N.  Y.  40;  O'Connor  v.  Va.  Pass,  ft  Power  Co.,  184  N.  Y. 
46;  Proctor  v.  Sidney  Sash,  B.  ft  F.  Co..  8  App.  Div.  42,  40 
N.  Y.  Supp.  454;  Doyle  v.  American  Wringer  Co.,  60  App. 
Div.  625,  69  N.  Y.  Supp.  962;  Mclnemey  v.  Main,  §2 
App.  Div.  643,  81  N.  Y.  Supp.  639;  Robers  r.  Wheeler, 
89  App.  Div.  436,  85  N.  Y.  Supp.  981;  Reed  v.  livermore, 
101  App.  Div.  264, 91 N.  Y.  Supp.  966;  Bemtsen  r.  Huner, 
10  Miso.  6,  80  N.  Y.  Supp.  640;  Zrskowoki  v.  Maefa.  15 
Miso.  234. 36  N.  Y.  Supp.  421;  Eagan  r.  N.  Y.  Trans.  Co.. 


art.  27                                                      PLEADINGS  §§  259-261 

89  Miac.  Ill,  78  N.  Y.  Supp.  200lGampbeU  ▼.  H«UihMl.  327.  340;  Bradner  v.  Holland,  33  N.  Y.  280rChlpman  v. 

45  Miao.  825.  90  N.  Y.  Supp.  482;  Heiffle  v.  WUUs.  50  Hun  Palmor.  77  N.  Y.  51;  Nibhob  v.  Drew.  94  N.  Y.  22;  Shep- 

588.  3  N.  Y.  Supp.  497;  Hofasiea  v.  Abbott,  53  Hun  617,  aid  v.  Manhattan  Ry.  Co.,  117  N.  Y.  450;  Tew  v.  WoU- 

6  N.  Y.  Supp.  943;  Sheehan  v.  Pierce,  70  Hun  22.  26.  28  sohn.  174  N.  Y.  272;  Gray  v.  Fuller.  17  App.  Div.  29.  36, 

N.  Y.  Supp.  1119;  Cumminsa  ▼.  American  Gear  &  Spring  44  N.  Y.  Supp.  883;  Wallace  v.  Jonea,  68  App.  Div,  191. 

Co..  87  Hun  598.  84  N.  Y.  Supp.  541;  BoaenbeiK  v.  Steten  74  N.  Y.  Sum).  116;  Mack  v.  Latta.  83  App.  Div.  242,  82 

laland  Ry.  Co..  14  N.  Y.  Supp.  476;  Howe  v.  Peckham.  10  N.  Y.  Supp.  130,  revd.  on  other  grounds.  178  N.  Y.  525; 

Barb.  656.  Caae  v.  New  York  Mut.  Sav.  &  Loan  Aasn..  88  App.  Div. 

Mlfneiii  tvbjccis  of  actloil.— Olin  v.  Arendt.  35  538.  85  N.  Y.  Supp.  104;  Rogera  v.  Wheeler,  89  App.,Div. 


App.  Div.  529.  55  N.  Y.  Supp^  522;  Motley  v.  Pratt.  13  435.  85  N.  Y.  Supp.  981;  Myera  v.  Lederer.  117  App.  Div. 
Mac,  758.  35  N.  Y.  Supp.  184;  Letaon  v.  Evana,  33  Mhc.  27.  101  N.  Y.  Supp.  1088;  Sprague  v.  Currie,  133  App. 
437.  68  N.  Y.  Supp.  421.  Div.  17.  117  N.  Y.  Supp.  482;  Green  v.  Dunk>p,  136  App. 


•^Consistent  with  sneh  •tlier.*'— McChira  v.  Wilaon.  Div.  116, 120  N.  Y.  Supp.  583;  Adaraa  v.  Stevena.  7  Miae. 

13  App.  Div.  274,  43  N.  Y.  Supp.  209;  Whiting  v.  Ehnira  468,  27  N.  Y.  Supp.  993;  McKentie  v.  Hattan.  9  Miao. 

Induatrial  Aam.,  45  App.  Div.  849.  61  N.  Y.  Supp.  27;  17.  29  N.  Y.  Supp.  18;  New  JecMj  Steel  A  Imn  Co.  v. 

Conde  v.  Rogera.  74  App.  Div.  147,  77  N.  Y.  Supp.  518;  Robinaon,  33  Miao.  361.  68  N.  Y.  Supp.  577;  Whiaten  v. 

Drezel  V.  Hollander,  112  App.  Div.  25, 98N.  Y.  Supp.  104;  KeUogg.  50  Miac.  409»  100  N.  Y.  Supp.  526;  Roberta  v. 

Logan  V.  Whitley,  129  App.  Div.  666. 670. 1 14  N.  Y.  Supp.  Keene.  74  Miw.  238.  245.  133  N.  Y.  Supp.  1091;  Mitchell 

238;  Franoe  and  Canada  Steamahip  Cotporation  v.  Ber-  v.  Niagara,  Lockport  &  Ontario  Power  Co.,  99  Misc.  366, 

wind-White  Coal  Mining  Co.,  191  App.  Div.  105.  180  103  N.  Y.  Supp.  999;  Jackaon  v.  Brooklna,  5  Hun  530; 

N.  Y.  Supp.  709,  levd.  on  other  Dounda,  229  N.  Y.  89;  Cl^hom  v.  Claghom,  79  Hup  609.  20  N.  Y.  Supp.  432; 

Hoag  V.  Lehi^  Valley  R.  R.  Co.,  RS  Miao.  388.  105  N.  Y.  Foxall  v.  Seareh.  162  N.  Y.  Supp.  588;  Welb  v.  Jewett. 


Supp.  200;  Siefken  v.  Brie  R.  R.  Co.,  57  Miao.  222.  107     11  How.  Pr.  242;  Kelly  v.  Newman,  62  How.  Pr.'  156. 
N.  v.  Supp 
««Afl!wt  mU  tiM  pnr«lM.**-~Oaidner  v.  Ogden.  22  N.  Y.     N.  Y.  235. 


Supp.  1060.  "MffOTeUt  piMM  or  trlal.**-Jacobua  v.  Colgate.  217 


§  269.  Pleading  interest  of  the  people. 

Where  the  people  of  the  state  of  New  York  are  made  a  party  defendant  in  an  action 
affecting  real  property,  the  complaint  shall  set  forth  detailed  facts  showing  the  particnl^ 
nature  of  the  interest,  in  or  lien  on  the  real  property  and  the  reason  for  making  the  people 
a  party  defendant,  and  where  the  lien  is  one  under  the  transfer  tax  act,  the  name  or  names 
of  the  decedent  or  decedents  against  whose  estate  there  is  an  unpaid  transfer  tax,  the 
place  of  residence  of  decedent  at  the  time  of  death,  the  heirs  at  law  and  next  of  kin  of 
decedent  and  if  decedent  left  none  that  fact  shall  be  stated,  whether  decedent  died  testate 
or  intestate,  and  whether  the  estate  of  decedent  has  been  administered,  and  if  so  where; 
and  if  not  administered,  such  fact  shall  be  stated;  and  also  that  the  people  are  made  a 
party  defendant  for  no  other  reason  than  the  lien  of  such  transfer  tax.  Upon  failure  to 
state  such  facts,  the  complaint  shall  be  dismissed  as  to  the  people  of  the  state  of  New 
York. 

DerlrmtloB. — Code    civ.    proc.,   i   447.    aa    am.   by  code  civ.  ptoc,  relating  to  complainta  where  the  people  are 

L.  1901,  ch.  600.  L.   1911,  ch.  24.  amended;  originally  a  party  in  actions  for  partition,  dower  and  mortgage  fore- 

reviaed  from  code  of  proc.,  S  1 18.  in  part.   The  first  part  of  closure,  whether  the  intereat  of  the  state  be  a  transfer  tax 

section  ia  included  under  "Parties."    See  ((  211.  214.  221.  lien  or  otherwise.    See  code  civ.  proc,  (1 1594.  1598,  1627. 
ante.     The  rule  aupersedes  the  following  provinons  of 

ANSWER 

§  260.  Defendant's  pleading. 

The  only  pleading,  on  the  part  of  the  defendant,  is  an  answer. 

Pel liatlon.^-Coda  civ.  proc.,  1 487.  eliminating  do-  Upon  such  a  motion  under  |  547  defendant  might  be 

mturer.     |  487  originallv  reviaed  from    code  of  proc.,  allowed  to  answer,  on  terma.    Oillerman  v.  Colby,  164 

1 143,  in  part.    Demurrer  naa  been  aboHahed  in  the  federal  App.  Div.  608. 

equit^  practice,  the  Engtiah  i>raotice,  the  New  Jersey  Under  the  former  practice  if  the  iaauea  raiaed  by  a 

pracuee  and  in  many  other  juriadictiona,  reli^  being  demurrer  were  diapoaed  of  at  apedal  term  on  motion  the 

provided  for  by  the  anawer.  aucceesful  party  omy  recovered  motion  ooeta  and  did  not 

The  ^ect  of  a  demurrer  aa  involving  the  trial  of  an  isaue  get  the  regular  trial  ooata.    Tuahoff  v.  Elkema.  171  N.  Y. 

of  law  waa  practi<«Ily  aboliahed  in  thia  atate.    Demurrer  205. 

waa  brought  on  for  hearing  in  three  waya^-ninder  the  It  had  been  held  that  a  plaintiff  waa  not  entitled  to  a 

original  proviaion  of  the  code  civ.  proc..  which  required  judgment  diamiwaing  a  oounteroiaim  on  a  motion  under 

that  the  laaae  be  notioed  for  trial  at  apeeial  term,  put  on  |  547  where  other  iaauea  remjuned  undetermined.    Sayre 

the  calendar  and  reached  in  regular  order;  under  code  civ.  v.  Progreaaive  Conatruction  A  Leaaing  Co.,  159  App.  Div. 

proc.,  1 547.  which  authoriaed  a  motion  for  jud^ent  upon  799. 

the  pleadinga;  under  code  civ.  proc.,  (  976,  which  provided  But  it  does  not  aeem  that  this  rule  applied  to  a  motion 

that  the  demurrer  might  be  brought  on  and  tried  aa  a  con-  under  code  civ.  proc.,  (  976.    It  waa  thua  apparent  that 

teated  motion.    Keyea  v.  Leatenmre  Heighta  Realty  Co.,  the   delaya   reaulting   from   demurrer   were    practically 

173  App.  Div.  836;  National  Park  Bank  v.  Billinga,  144  eliminated  by  recent  amendmenta  to  the  code  av.  proc. 
App.  Div.  536;  Kramer  %.  Barth,  79  Miac.  80. 

§  261.  Contents  of  answer. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  spedfic  denial  of  each  material  allegation  of  the  complaint  controverted 
by  the  defendant,  or  of  any  knowledge  or  information  tibereof  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or  counterclaim.  (Am.  by  L. 
1»21,  ch.  372,  m  effect  Oct.  1,  1921.) 

DtrtffttiMl. — Code  civ.  proc.,  i  500,  aa'am.  by  L.  1877,  The  amendment  of  1921    made  to  conform  to  civil 

eh.  416,  L.  1904,  ch.  600,  L.  1905,  ch.  531,  amended  to  practice  rulea.  106-111. 

conform  to  general  proviaion  relating  to  contenta  of  plead-  In  cencrml. — National  Citiaena*  Bank  v.  Toplita,  178 

Ing,  1 241  (ante). .  %  500,  orii^naUy  reviaed  from  code  of  N.  Y.  464;  Barton  v.  Griffin,  36  App-  Div.  572,  55  N.  Y. 

proo..  I  149.  Supp.  477;  Harria  A  Schwarta  v.  Comba,  134  App.  Div. 

tn 
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975, 119  N.  Y.  Supp.  297;  Dftvidaon  v.  Ream,  97  Mibc.  89.  PftTii«  Co.  r.  City  of  New  York.  142  App.  Dir.  702,  714. 

161  N.  Y.  Supp.  73.  127  NT  Y.  Stipp.  788;  OImh  ▼.  SinMr  Mjft.  Co.,  148  App. 

GenenU  or  ■pecMe  deBlal.— Matter  of  Chamberlain,  Dir.  142, 127  N.  Y.  Supp.  697;  C%Uda  t.  Childa,  150  App. 

178  App.  Div.  326.  164  Supp.  806.  Div.  656,  135  N.  Y.  9m.  972;  Lone  Iiland  R.  R.  Co.  r. 

Stalementfi  IncoiMlBteBt  with  «Hittl»tnt«—Mar-  Jones,  151  Aop.  Div.  m,  135  N.  Y.  Supp.  954;  Olaen  v. 

eton  v.  Sweet,  66  N.  Y.  210;  Fleisehman  v.  Stem.  90  N.  Y.  Singer  Mattufaotiirinc  Co.,  151  App.  Div.  516,  135  N.  Y. 


Coe.  170  N.  Y.  167;  SUten  Island  M.  R.  R.  Co.  ▼.  Hinch-  N.  Y.  Supp.  192;  Walsh  v.  Barrett.  154  App.  Div.  461, 
Uffe,  170  N.  Y.  481;  Pasoewits  v.  Riohafds.  37  Misc.  250,  139  N.  Y.  Supp.  68;  Altnutn  ▼.  Buni»y  Co.,  161  App.  Div. 
75  N.  Y.  Supp.  291;  Zwertinc  v.  Annenberg.  38  Misc.  169,     583,  146  N.  Y.  Supp.  949;  Lasher  v.  MeDermott,  162 


UO;  Ro<%erB  V.  Clexnent,  162  N.  Y.  422.  428;  Smith  y.  Sum.  872;  Roekowits  y.  Siqpl,  151  App.  Div. Jt36.  136 

139  N. 

75  M.  Y.  Hupp.  291;  Zwerlin<  v.  Annenberg,  38  Misc.  169,  583,  l«i  in.  y.  Bupp.  949;  Laaber  v.  MeDermott,  162 

77  N.  Y.  Supp.  275;  Soper  v.  St.  Regis  Paper  Co.,  38  Misc.  App.  Div.  232, 147  N.  Y.  Siu>p.  446;  Thornton  v.  Bell,  164 

294.  77  N.  Y.  Supp.  896.  B£Fd..  76  App.  dTv.  409.  78  N.  Y.  App.  Div.  580,  150  N.  Y.  Supp,  89;  Littie  *  Ives  Co.  v. 

Supp.  782;  Lord  v.  WooUey,  82  Misc.  656, 144  N.  Y.  Supp.  Leoouver  Press  Co.,  171  App.  Div.  233.  157  N.  Y.  Sm>p. 

885.  350;  Kneuper  ^^eeialty  Co.  v.  Kneuper,  171  App.  IKv. 

Pleadlnc  facts  allcfed  tn  oomptallit.— Heffeman  v.  555. 157  N.  Y.  Supp.  395;  Halbe  v.  Adams,  172  App.  Div. 

Prudentiallns.  Co.,  88  Misc.  93. 150  N.  Y.  Supp.  644.  186,  158  N.  Y.  ftum.  880:  Cook  v.  Brooghton  (1918), 

*<]>eiillil  **  not  an  **allegallon.**— Dry  Milk  Co.  v.  183  App.  Div.  46.  171  N.  Y.  Smsp.  28;  Steinma  v.  BeO,  7 

Dairy  Products  Co..  171  App.  Div.  296.  156  N.  Y.  Supp.  Misc.  318,  27  N.  Y.  Supp.  906:  Austen  v.  Westchester 

860.  Teleph.  Co..  8 Mise.  11,  ^  I^.  Y.  Si^-  77;  Roorke  v.  Rsc- 

Geneval  deniat— MeNulty  v.  City  of  New  York,  168  nsult,  11  Misc.  622.  32  N.  Y.  Supp.  794;  Singer  v.  Effier, 

N.  Y.  117,  123;  Staten  Island  M.  R.  R.  Co.  v.  Hinchliffe.  16  Misc.  334,  39  N.  Y.  Supp.  720;  Hughes  v.  WUeox,  17 

170  N.  Y.  473;  Quast  v.  Fidelity  Mutual  Life  Ins.  Co.,  226  Misc.  32.  39  N.  Y.  Supp.  210;  Johnson  v.  Andrews,  34 

N.  Y.  270:  Globe  &  Rutgers  Fire  Ins.  Co.  v.  London  Misc.  89,68  N.  Y.  Supp.  764;  Galbraith  v.  DaUy.  37  Mise. 

Mutual  Fire  Ins.  Co.,  186  App.  Div.  366, 173  N.  Y.  Supp.  166,  74  N.  Y.  Supp.  837;  People  ex  rel.  Wansor  v.  Sturgis, 

221;  Bulova  v.  Bamctt,  193  App.  Div.  161.  183  N.  Y.  38  Misc.  433.  77  N.  Y.  Supp.  1008;  Nichols  v.  Corcoran, 

Supp.  495;  Lytle  v.  Crawford,  69  App.  Div.  273,  74  N.  Y.  38  Misc.  671,  78  N.  Y.  Supp.  242;  Locomobile  Co.  v.  De 


Supp.  660;  Turn  Suden  v.  Jurgens,  32  Misc.  660.  66  N.  Y.  Witt,  59  Misc.  221,  110  N.  Y.  Supp.  413;  Hinds,  Noble  ft 

Supp.  452;  Ives  v.  Male.  75  Misc.  387.  135  N.  Y.  Supp.  Eldredge  v.  Bonner.  63  Misc.  258,  115  N.  Y.  Supp.  668; 

526;  Bushanaky  v.  Lantinberg.  84  Misc.  37,  145  N.  Y.  Baum  v.  Ehas,  64  Misc.  43,  117  N.  Y.  Supp.  935;  Jacobs 

Supp.  898;  General  Automobile  Supply  Co.  v.  Rockwell,  ▼•  Wanamaker,  77  Misc.  663, 138  N.  Y.  Supp.  387;  Seran- 

162  N.  Y.  Supp.  210.  ton  Lehigh  Coal  Co.  v.  Hetkin  A  Co.,  67Misc.  512,  138 

♦  Fonn  of  denials.— Boisuk  v.  Blauner.  98  App.  Div.  N.  Y.  Supp.  617;  Brotherton  v,  Downey,  21  Hun  486; 

306,  87  N.  Y.  Supp.  851;  HafiFen  v.  Tribune  Assn.,  126  Pratt  M«g.  Co.  v.  Jordan  I.  &  Chemioil  Co..  33  Hun 

App.  Div.  675, 11 1  N.  Y.  Supp.  225;  Carpenter  v.  Mergert,  143;  Tracy  v.  Becker.  38  Hun  263;  Wood  v.  Raydure,  39 

39  Misc.  634,  80  N.  Y.  Supp.  615;  Davidson  v.  Powell,  16  Hun  144;  Robert  Gere  Bank  v.  Inman,  51  Hun  97;  Wil- 

How.  Pr.  467.  son  v.  Eastman  &  M.  Co..  56  Hun  194;  Sheklon  v.  Heaton, 

Denial  of  *«material  aUegatloni  of  complaint "  78  Hun  50, 20  N.  Y.  Supp.  275;  Bank  of  Long  Island  v. 

Insufflelent.— New  York  Coach  &  Auto  I^mp  Co.  v.  Schildbrandt,  162  N.  Y.  Supp.  699;  Kingsbury  v.  Ander- 

Brown,  82  Misc.  92.  143  N.  Y.  Supp.  100.  «>».  1??  N.  Y.  Supp.  730;  Stent  v.  Continental  Bank,  5 

Denial  of  "material  ailegatlont  orparagraph.'*—  Abb.  N.  C.  88:  Metras  v.  Pearsall.  5  Abb.  N.  C.  90; 

Thompson  v.  Wittkop,  184  N.  Y.  117;  Hoffman  v.  Suse-  Ledgorwood  Mfg.  Co.  v.  Baird,  14  Abb.  N.  C.  318;  Swin- 

mihl.  15  App.  Div.  405,  44  N.  Y.  Supp.  52;  Fleming  v.  burne  v.  StockweU,  58  How.  Pr.  312;  MacCauley  v.  Brour- 

Suprcme  Council,  32  App.  Div.  231,  62  N.  Y.  Supp.  1001;  eU,  etc.,  Co.,  67  How.  Pt.   252.     (See  note  m  15  Abb. 

Donovan  v.  Main,  74  App.  Div.  44.  77  N.  Y.  Supp.  220;  N.  C.  269.) 

Pope  Mfg.  Co.  v.  Rubber  Goods  Mfg.  Co.,  100  App.  Div.  Dentol  of  legal  conclusions.— City  of  New  York 

349,01N.Y.Supp.828;Curranv.Arp,  141  App.Div.659,  -..-"■..    *.    ^    ^       .^^  .        ~.       -.     _ 
125  N.  Y.  SuppJ  903;  Laurie  v.  Duer,  80  Mise.  154,  61 


V.  Brooklyn  Heights  R.  R.  Co.,  188  App.  Div.  131.  176 
126  N.  Y.  Supp.  993;  Laurie  v.  Duer,  80  Misc.  154,  61     N.  Y.  Supp.  578. 

N.  Y.  Supp.  930;  Pascewits  v.  Richards.  37  Misc.  250.  75        Denials  In  separate  defenses.— Bulova  v.  Bamett, 
N.  Y.  Supp.  291;  Armstrongv.  Danahay,  75  Hun  405,  27     HI  Misc.  150,  181  N.  Y.  Supp.  247. 
N.  Y.  Supp.  60;  Sheldon  v/Heaton,  88  Hun  50.  29  N.  Y.     _  Denials  and   defenses  dlsttnsutahed.— ^tieffd  v. 
Supp.  276. 


Denial    of   Immaterial    matter    unneeessary. 


Tolhurst,  55  App.  Div.  532,  67  N.  Y.  Supp.  274;  Hop- 

_. kins  V.  Meyer,  76  App.  Div.  366,  78  N.  Y.  Supp.  465; 

Adams  v.  Dodge,  114  Misc.  565. 187  N.  Y.  Supp.  688.  Eels  v.  Dumary,  84  App.  Div.  105,  82  N.  Y.  Supp.  531; 

Denial  of  aueiatlons  eonJunetlTely.— <>irran  v.  Meurer  v.  Brinkman,  25  Misc.  12,  53  N.  Y.  Supp.  770; 

Aip,  141  App.  Div.  659,  664.  125  N.  Y.  Supp.  993.  Cruikshank  v.  Press  Pub.  Co..  32  Misc.  164,  65  N.  Y. 

Denial  of  allegations  "except  as  herein  admitted.  Supp.  678.  affd..  59  App.  Div.  620.  69  N.  Y.  Supp.  1133; 

?iualllled  or  conteoverted.*'— Gri£&n  v.  L.  I.  R.  R.  Co.,  Lopp  v.  Lopp,  191  App.  Div.  500,  181  N.  Y.  Supp.  476; 

01  N.  Y.  348;  Pittenger  v.  Southern  Tier  Masonic  R.  A.,  Staten  Island  M.  R.  Co.  v.  Hinchliffe,  34  Misc.  49.  68 

151App.  Div.  26,  44  N.  Y.  Supp.  124;  Glenn  v.  Union-  N.  Y.  Supp.  556;  Schmidt  v.  McCaffrey,  34  Misc.  693. 

Buffalo  Mills  Co..  154  App.  Div.  513,  139  N.  Y.  Supp.  70;  70  N.  Y.  Supp.  1011;  Jaeger  v.  Qty  of  New  York,  39 

Zimmerman  v.  Meyrowits,  34  Misc.  307,  69  N.  Y.  Supp.  Misc.  543.  80  N.  Y.  Supp.  356;  Dinkelspeil  v.  N.  Y.  E. 

800;  Calhoun  v.  Hallen,  25  Hun  55;  Crane  v.  Crane,  43  Journal  Pub.  Co..  42  Misc.  74.  85  N.  Y.  Supp.  570. 
Hun  309;  Mason  v.  Dutcher.  33  N.  Y.  Supp.  689.  24  CSv.        Denials  essential  to  afllrmatlTe defense.— Soeurbee. 

Proo.  Rep.  345;  Enoroe  v.  Decker,   58  How.   Pr.  250;  v.  Jatison  Construction  Co.,  181  App.   Div.  662.   168 

Potter  V.  Frail,  67  How.  Pr.  445.  N.   Y.   Supp.   842. 

Denial  of  knowledge  or  Information.— Bennett  v.        ^'Defense*'  and  *'eoanterclalm"  dlsttagalshed. — 

Leeds  Mfg.  Co.,  110  N.  Y.  150;  Dahlstrom  v.  Cemunder,  First  Nat.  Bank  v.  v.  Slattery,  4  App.  Div.  421,  424.  38 

198  N.  Y.  449.  454,  revg.  133  App.  Div.  69,  117  N.  Y.  N.   Y.  Supp.  869;  Huber  Brewery  v.  Sieke.   146  App. 

Supp.  576:  Kirschbaum  v.  Eschmann.  205  N.  Y.  127;  Div.  469.   131  N.  Y.  Supp.  271;  Gruhn  v.  Eppig.   ift 

Harley  v.  Plant.  210  N.  Y.  405,  revg.  149  App.  Div.  719,  App.  Div.  787.  161  N.  Y.  Supp.  629;  Baum's  Castorine 

134  N.  Y.  Supp.  122;  Roecnsteil  v.  Van  Cott,  6  App.  Div.  Co.  v.  Thomas,  92  Hun  1.  87  N.  Y.  Supp.  913. 
128,  39  N.  Y.  Supp.  53;  GaUagher  v.  Merrill.  13  App.  Div.         Counterclaim. — Cornell  v.  Bonsall,   176  App.   Div 

182,  48  N.  Y.  Supp.  303;  Douglas  v.  Carpenter,  17  App.  798.  163  N.  Y.  Supp.  384;  Groshut  v.  Kinetophote  Cor^ 

Div.  328,  45  N.  Y.  Supp.  267;  People  ex  rel.  McGuire  v.  poration,  154  N.  Y.  Supp.  126;  Kimball  v.  Scribner.  161 

Bricklayers'  Union,  20  App.  Div.  8,  46  N.  Y.  Supp.  648;  N.   Y.   Supp.   511. 

Byrne  v.  Hegeman,  24  App.  Div.  152, 48  N.  Y.  Supp.  788;        Defense  of  new  matter. — Lent  v.  N.  Y.  A  M.  R 

Barton  v.  Griflan,  36  App.  Div.  672,  65  N.  Y.  Supp.  477;  Co.,  130  N.  Y.  504.  611;  Fischer  v.  Metropolitan  life 

Steinbaok  v.  Diepenbrock.  52  App.  Div.  437,  65  N.  Y.  Ins.  Co..  167  N.  Y.  178.  183;  McNulty  v.  C^ty  of  New 

Supp.  118;  Alexander  v.  City  of  Albany,  66  App.  Div.  York,  168  N.  Y.  117;  Staten  Island  M.  R.  R,  Co.  v. 

238, 66  N.  Y.  Supp.  1084;  Mutual  Life  Ins.  Co.  v.  Toplits,  Hinchliffe,  170  N.  Y.  473.  481;  National  Citiiens'  Bank 

68  App.  Div.  188,  68  N.  Y.  Supp.  680;  Reese  v.  Walworth,  v.  Toplits,  178  N.  Y.  464;  Ramme  v.  Long  Island  R  R 

61  App.  Div.  64-  69  N.  Y.  Supp.  1115;  Alexander  v.  Aron-  Co.,  226  N.  Y.  327;  IJndsay  v.  Gager,  11  App.  Div.' 93* 

son,  65  App.  Div.  174,  72  N.  Y.  Supp.  640;  Grinnell  v.  99.  42  N.  Y.  Supp.  851;  Laux  v.  Gilderaleeve.  23  Ado* 

Stayner,  71  App.  Div.  640.  75  N.  Y.  Supp.  887;  Donovan  Div.  352,  48  N.  YT  Supp.  301;  Fourth  Nat.  Bank  v.  Ma- 

V.  Main,  74  App.  Div.  44.  77  N.  Y.  Supp.  229;  Hopkins  v.  hon,  38  App.  Div.  198.  66  N.  Y.  Supp.  666;  Burlew  v 

Meyer,  76  App.  Div.  365,  78  N.  Y.  Supp.  465;  American  Hunter,  41  App.  Div.  148.  58  N.  Y.  Supp.  463;  McManus 

Audit  Co.  V.  Industrial  Federation,  84  App.  Div.  304,  82  v.  Western  Ainur.  Co.,  43  App.  Div.  550,  60  N.  Y.  Sudd 

N.  Y.  Supp.  642;  Hidden  v.  Godfrey.  88  App.  Div.  496,  86  1143.  affd.,  167  N.  Y.  602;  Geneva  Mineral  Spring  Co' 

N.  Y.  Supp.  197;  City  of  New  York  v.  Streeter,  91  App.  v.  Coursev.  45  App.  Div.  268.  61  N.  Y.  Supp   98-  Hol- 

Div.  206.  86  N.  Y.  Supp.  665;  City  of  New  York  v.  Van-  royd  v.  Sheridan.  53  App.  Div.  14,  65  N.  Y\  Sudd  442- 

derveer.  91  App.  Div.  303,  86  N.  Y.  Supp.  659;  Hicks  v.  Ten  Eyck  v.  Witbeck,  66  App.  Div.  165,  66  N.  Y.  Sudd' 

Ettleston.  95  App.  Div.  162,  88  N.  Y.  Supp.  528;  Schults  921;  Keating  v.  American  Brewing  Co..  62  Add    EHv' 

V.  Rubsam,  104  App.  Div.  20. 93  N.  Y.  Supp.  334;  Ubart  v.  601,  71  N.  Y.  Supp.  95;  Uggla  v.  Brokaw.  77  Add  Div* 

Baltimore  A  Ohio  R.  R,  Co.,  117   App.   Div.    831,  102  310.  79  N.  Y.  Supp.  244;  Kraus  v.  Agnew.  80  Add  Div* 

N.  Y.  Supp.  1000;  Rochkind  v.  Perlman^23  App.  Div.  1,  80  N.  Y.  Supp.  518;  Cooley  v.  Ci^of  New  York  85 

808,  108  N.  Y.  Supp.  1151;  Jurgens  v.  Wichmann,.124  App.  Div.   107,  82  N.  Y.  Supp.  1067;  Burr  v    Union 

App.  Div.  631,  108  N.  Y.  Supp.  881;  Baumfeld  v.  German  Surety  &  Guaranty  Co.,  86  App.  Div.  545.  83  N  Y  Suon 

Theatre,  136  App.  Div.  497.  120  N.  Y.  Supp.  349;  Preston  766;  Grant  v.  Pratt  A  Lambert,  87  App    Div   496   496* 

V.  Cuneo,  140  App.  Div.  144, 124  N.  Y.  Supp.  1031;  Mack  84  N.  Y.  Supp.  083;  Dumar  v.  Witherbee,  Sherman  A 
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Co.,  88  App.  Dfr.  181.  84^  N.  Y.  Supp.  660:  Frank  v.  mond  v.  HuchM.  151  App.  DIt.  09,  135  N.  Y.  Supp.  843; 

MlDer,  116  App.  DW.  856,  102  N.  Y.  Supp.  277;  Ludlow  Mendelaon  v.  Margutiea.  157  App.  Div.  666.  142  N.  Y. 

▼.  Woodward.  117  App.  Div.  525.  102  N.  Y.  Sopp.  647;  Supp.  825;  Altman  v.  Bungay  Co.,  161  App.  Div.  583, 

OutcauH  T.  Bonhem,  120  App.  Div.  168. 104  N.  Y.  Supp.  146  N.  Y.  Supp.  049;  Bulova  v.  Bamett.  193  App.  Div. 

1009;  Stmock  Phiah  Co.  v.  Taleott.  120  App.  Div.  14.  161.  183  N.  Y.  Supp.  495:  Wiley  v.  Village  of  Rouse's 

113  N.  Y.  Bupp.  214;  Devoe  v.  LuU.  138  App.  Div.  356,  Point.  86  Hun  495,  33  N.  Y.  Supp.  733. 

117  N.  Y.  Supp.  330;  Rose  v.  Villaga  of  White  Plains.  Denial  has  no  pHte  In  alflmatlTe  defense. — 

146  App.  Dhr.  470.  131  N.  Y.  Supp.  334;  Sehweitser  v.  Einstein  v.  Einstein.  158  App.  Div.  408,  143  N.  Y.  Supp. 

H.  A.  P.  A.  GeseUschaft.  149  App.  Div.  900,  134  N.  Y.  706;  Cooper  v.  Roggen,  107  Misc.  494,  174  N.  Y.  Supp. 

Sura.  812;  Flack  v.  O'Brien.  19  Misc.  399.  43  N.  Y.  Supp.  687. 

854;  Green  v.  Brown,  22  Misc.  279,  49  N.  Y.  Supp.  163;  CoBtrAntory    negUfenee.— Ithaea    Trust    Co.    v. 

Van  Hagen  v.  Waterbury  Mfg.  Co.,  22  Misc.  5i80.  49  DriscoU  Brothers  ft  Co.,  163  App.  Div.  54.  148  N.  Y. 

N.  Y.  Supp.  465;  Lawrie  v.  Duer,  30  Misc.  154,  61  N.  Y.  Supp.   775. 

Supp.  930;  Mitnacht  v.  Hawthorne,  31  Misc.  378,  64  Adequate  remedy  at  law. — Bloomquist  v.  Farson, 
N.  Y.  Supp.  493;  Durst  v.  Brookb'n  Heights  R.  Co..  33  170  App.  Div.  64.  156  N.  Y.  Supp.  47;  Gould  v.  Edison 
Miso.  124.  67  N.  Y.  Supp.  297;  Strauss  v.  Union  Central  Elect,  ill.  Co..  29  Misc.  241.  60  N.  Y.  Supp.  559;  Gold- 
life  Ins.  Co..  33  Misc.  571.  67  N.  Y.  Snpp.  931;  Soper  v.  bers  v.  Kirschstein,  36  Misc. -249.  73  N.  Y.  Supp.  258. 
St.  Regis  Paper  Co.,  38  Misc.  294,  77  N.  Y.  Supp.  896.  Mlvjolnder  of  nartlet  derendant.— Adams  v. 
affd.,  76  App.  Div.  409,  78  N.  Y.  Supp.  782;  Leonorovits  Slinge#land,  87  App.  Div.  312,  84  N.  Y.  Supp.  323;  Low- 
V.  Ott.  40  Misc.  551,  82  N.  Y.  Supp.  880;  George  v.  City  rey  v.  Bates,  26  Misc.  407, 56  N.  Y.  Supp.  197;  Nealis  v. 
of  New  York.  42  Misc.  270,  274,  86  N.  Y.  Supp.  610;  American  Tube  &  I.  Co.,  76  Hun  220.  27  N.  Y.  Supp. 
Kelliher  v.  New  York  Central  ft  H.  R.  R.  R.  Co..  77  733. 

Misc.  33a  136  N.  Y.  Supp.  256;  MuHnos  v.  Walkof.  05  Breaeh  of  eontnet.— MoKyring  v.  Bull.  16  N.  Y. 

Misc.  165,  159  N.  Y.  Supp.  16;  Cooper  v.  Roggen,  107  297;  McKay  v.  Draper,  27  N.  Y.  256;  Knilfen  v.  MoCon- 

Misc.  494,  174  N.  Y.  Supp.  687.  nell.  30  N.  Y.  285;  Fbher  v.  MetropoUtan  Life  Ins.  Co., 

Scffcral    defensea,    form    of    pleadlnff.— Stroock  37  App.  Div.  575,  56  N.  Y.  Supp.  260;  Grant  v.  Pratt  ft 

Flush  Co.  V.  Taleott,  129  App.  Div.  14,  113  N.  Y.  Supp.  Lambert,  87  App.  Div.  490,  84  N.  Y.  Supp.  983;  Poener 

214.  V.  Rosenberg,  142  App.  Div.  272.  183  N.  Y.  Supp.  704; 

AlllniiatlTe  defense. — ^Douglas  v.  Phenix  Ins.  Co.,  Runxweiler  v.  Lehman.  34  Miso.  466,  70  N.   Y.  Supp. 

138  N.  Y.  200;  Dougbis  v.  Coonley.    156  N.  Y.  521;  290;  Horton  v.  Horton.  83  Hun  213,  31  N.  Y.  Supp.  SS»; 

Gordon  Malting  Co.  v.  Bartels  Brewing  Co..  200  N.  Y.  Chapin  v.  Pratt.  49  St.  Rep.  42. 

528;  MoUoy  V.  VUlage  of  BriareUff  Manor.  217  N.  Y.  679;  ilM.— Tiemey  v.  Ruppert,  150  App.  Div.  863,  135 

Brookline  Nat.  Bank  v.  Moers,  19  App.  Div.  155.  45  N.  N.  Y.  Supp.  365;  Block  v.  Nussbaum,   160  App.  Div. 

Y.  Sopp.  997:  Starboro  v.  Health  Dept.,  26  App.  Div.  678,  140  N.  Y.  Supp.  55;  Dinkebpiel  v.  N.  Y.  E.  Journal 

177,  49  N.  Y.  Supp.  1033;  Ivy  Courts  Realty  Co.  v.  Pub.  Co.,  42  Misc  74,  85  N.  Y.  Supp.  570;  Patten  v. 

Morton,  73  App.  Div.  335.  76  N.  Y.  Supp.  687;  Bels  v.  Harper's  Weekly  Corporation.  93  Misc.  368.  158  N.  Y. 

Dumaiy,  84  App.  Div.  105.  82  N.  Y.  Supp.  531;  Red-  Supp.  70;  Robinson  v.  Hatch,  55  How.  Pr.  55. 

§  262.  Pleading  several  defenses  or  coonterdaims. 

A  defendant  may  set  forth  in  his  answer  as  many  defenses  or  counterclaims,  or  both, 
as  he  has,  Aether  they  are  such  as  were  fonneriy  denominated  legal  or  equitable.  Unless 
the  answer  is  interposed  as  an  answer  to  the  entire  complaint,  it  must  distinctly  refer  to 
the  cause  of  action  which  it  is  intended  to  answer. 

A  partial  defense  may  be  set  forth,  but  it  must  be  expressly  stated  to  be  a  partial  defense 
to  the  entire  complaint,  or  to  one  or  more  separate  causes  of  action  therein  set  forth. 
Whether  it  is  suj£cient  for  that  purpose  presents  a  question  of  law,  upon  seasonable  objec- 
tion  taken  thereto.  Matter  tending  only  to  mitigate  or  reduce  damages  is  a  partial  defense, 
within  the  meaning  of  this  section. 

DcriTmiioil.—- Code  dv.  proc.,  If  507  and  508,  com-  Botts  v.  Mercantile  Bank,  180  App.  Div.  546.  167  N.  Y. 

bined.    The  first  paragraph  is  |  507,  without  chajoge  of  Supp.  1033. 

substance,  except  tiiat  the  second  sentence  is  omitted  iBconslsteDCir  of  defenses. — ^Bruce  v.  Burr,  67  N. 

and  covered  in  general  provisions  relating  to  pleadings,  Y.  237;  Goodwin  v.  Wertheimer,  00  N.  Y.  140;  Sooieta 

I  241.  ante.     The  seooiSd  parsgraph  is  |  508.  amended.  Italiana  v.  Sulser,  138  N.  Y.  468;  U.  S.  Vinegar  Co.  v. 

The  last  sentence  has  been  amended  so  as  to  make  Schlegal,  143  N.  Y.  537;  Wendling  v.  Pierce,  27  App.  Div. 

matter  tending  only  to  to  mitigate  or  reduce  damages  a  517,  50  N.  Y.  Supp.   500;  Conklin  v.  Woodbury  Inst., 

partial  defense  m  all  cases.    S  507,  as  am.  by  L.  1879,  37  App.  Div.  610,  56  N.  Y.  Supp.  258;  Kelly  v.  Supreme 

eh.  542;  originally  revised  from  code  of  proc,  §  150,  last  CouncU,  46  App.  Div.  70,  61  K.  Y.  Supp.  394;  Burgess 

I                      two  sentences;  see  R.  S.,  pt.  3,  ch.  6,  tit.  2,  {  0.    §  508,  as  v.  House,  40  App.  Div.  383,  63  N.  Y.  Supp.  512;  Kraus 

I                       am.  Iw  L.  1877,  ch.  416.  &  Co.  v.  Mayer,  150  ^p.  Div.  122,  134  N.  Y.  Supp. 

Eciereiiccs. — Matters  pleaded  in  mitigation  of  dam-  604;  Putnam  v.  Interior  Metal  Mfg.  Co.,  169  App.  Div. 

agw.  C.  P.  A.,  IS  338,  330.  248,  154  N.  Y.  Supp.  464;  Romano  v.  Hirsch.  7  Misc. 

I                         In  ceneral.— Charfield  v.  Simonson,  92  N.  Y.  200,  147,  27  N.  Y.  Supp.  246;  Bahnfoxd  v.  Grand  Lodge,  19 

218;  Coyle  v.  Ward,  167  N.  Y.  240;  Bank  of  China  v.  Misc.  1,  42  N.  YT  Supp.  881;  Kelly  v.  Thcias,  22  Misc. 

Morse.  168  N.  Y.  458,  472,  affg.  44  App.  Div.  435.  01  530.  40  N.  Y.    Supp.  1108;  Feeley  v.  Wurst^r.  25  Misc. 

X.  Y.  Bupp.  268;  Madison  v.  Benedict,  73  App.  Div.  112.  544,  54  N.  Y.  Supp.  1060;  Haas  v.  Sellig.  27  Misc.  504, 

76  N.  Y.  Supp.  402;  Herb  v.  MetropoUtan  Hospital,  80  58  N.  Y.  Supp.  328;  Manhattan  Brick  Co.  v.  Clark,  34 

App.  Div.  145,  80  N.  Y.  Supp.  552;  Goossen  v.  Goossen  Misc.  819,  69  N.  Y.  Supp.  649;  Gray  Lithograph  Co.  v. 


11  Mise.  86.  82  N.  Y.  Supp.  814;  Gray  Lith.  Co.  v.  Am.  Am.  Watchman's T.  D.  Co.,  44  Misc.  206.  88  N.  Y.  Supp. 

Wstchman's  T.  D.  Co..  44  Misc.  206,  88  N.  Y.  Supp.  851;  Isaacs  v.  Moll.  77  Misc.  180.  136  N.  Y.  Supp.  69; 

857;  Heenan  N.  Y.  W.  S.  &  B.  Ry.  Co.,  34  Hun  6(»;  Hathom  v.  Congress  Spring  Co..  44  Hun  608;  Sheldon 

Hamburger  v.  Baker,  35  Hun  455.  v.  Heaton,  78  Hun  50,  20  N.  Y.  Supp.  275;  Wood  v. 

Fnneae.— Whalen  v.  Union  Bag  A  Paper  Co.,  130  Reiss.  78  Hun  78.  29  N.  Y.  Supp.  263;  Kingsley  v.  Kings- 

App.  Div.  313,  114  N.  Y.  Supp.  220.  ley.  79  Hun  569.  29  N.  Y.  Supp.  921;  McCall  v.  American 

Mwilelpnl     eovrte.— Pelgram     v.     Ehrensweig,     58  Union  L.  Ins.  Co..  89  Hun  490.  35  N.  Y.  Supp.  364. 

M'vK.  106,  100  N.  Y.  Supp.  55.  Deslffiiatlon  of  defense  or  eonntercUflm.— First 

bjOitnMe  defense.— McCreery  v.  Day.  110  N.  Y.  1;  Nat.  Bank  v.  Slattery.  4  App.  Div.  421.  38  N.  Y.  Supp. 

Morris  v.  Windsor  Trust  Co..  213  N.  Y.  27,  33;  Brooklyn  850;  Young  v.  Stillwater  Crushed  Stone  Co.,  153  App. 

HcighU  R.  R.  Co.  v.  Bro<Alyn  City  R.  R.  Co..  151  App.  Div.  453.  138  N.  Y.  Supp.  539;  Lehman  v.  Cores-Mar- 

Div.  465,  135  N.  Y.  Sopp.  900;  Boyd  v.  Boyd.  26  Mac.  tines  Co..   171  App.  Div.  852.   157  N.  Y.  Supp.  647; 

679,  682,  56  N.  Y.  Supp.  760,  affd.,  53  App.  Div.  152,  65  Baum's  Castorine  Co.  v.  Thomas,  92  Hun  1,  37  N.  Y. 

V.  Y.  Supp.  899;  City  of  New  York  v.  Holsderbor.  44  Supp.    913. 

yfise.  500,  90  N.  Y.  Supp.  63;  Iroquob  Door  Co.  v.  Leav-  Sepnmte  statement  and   nnmfoerlnK. — Kagcr  v. 

-iwortb  Apartment  Co.,  77  Misc.  463,  137  N.  Y.  Supp.  Brenneman.  33  App.  Div.  452,  54  N.  Y.  Supp.  04;  Reck- 

t2:  VidcerB  v.  Battershall.  84  Hun  406.  32  N.  Y.  Supp.  nagel  v.  Steinway,  58  App.  Div.  352,  69  N.  Y.  Supp.  132; 

'4.  New  Jersey  St.eel.  etc.,  Co.  v.  Robinson.  60  App.  Div. 

Olijatatt    dlrftaMes,    elfect^ — ^Hoes    v.    Nagele,    28  69,  69  N.  Y.  Supp.  728;  Stem  v.  Marcuse,  119  App.  Div. 

ID.  Div.  374,  51  N.  Y.  Supp.  233;  Bernascheff  v.  Roeth.  478,  103  N.  Y.  Supp.  1026;  Morron  v.  Bryce,  162  App. 

I  Mise.  568,  70  N.  Y.  Slipp.  369;  Swift  v.  Kitigsley.  24  Div.  466.  147  N.  Y.  Supp.  931;  Hudson  Building  Co.  v. 

tfb.  541.  Compagnie   Generate   Transatlanttque.    169    App.    Div. 

and  eoVAtevdaiau  H^mntOr  vtated.—  600.  155  N.  Y.  Supp.  488;  Dixon  A.  Co.  V.  Bronston  Bros. 
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k.  Co.,  171  App.  Diy.  552.  157  N.  Y.  Supp.  385;  Kneuper     EidliU,  113  App.  Dir.  659,  90  N.  Y.  Supp.  950;  Skattuck 
«_.,.,.,,         ,. .-,  ._      ^.      ... ,  .,  ^       '■  VTnwt  Co.,  125  App.  DIv.  431.  109  N.  Y. 

Qayloid  ▼.  Brown,  128  Asp.  Div.  343.  112 
.'  748;  Browning,  King  A  Co.  v.  TerwiUiger, 
309.  affd..  85  Hun  522.  33  N.  Y.  Supp.  332;  Zacharias  v.     144  App.  Div.  516,  129  N.  Y.  Supp.  431;  Vogel  Co.  ▼ 


mia,  '£o  jvuao.  o,  o<>  im.  x.  snipp.  s^eo;  ray  v.  uauerwas,  i^iv.  nix,  174  jn.  x.  supp.  vs;  KoDinaon  v.  liivemng  root 

26  Misc.  421,  57  N.  Y.  Supp.  155;  Cruikshaok  v.  Press  Pub.  Co.,  25  Miao.  243.  55  N.  Y.  Supp.  62;  Carter  ▼. 

Pub.  Co.,  32  MiBO.  152.  65  NTY.  Supp.  638;  Staten  Uiand  Eighth  Ward  Bank.  33  Misc.  128.  67  N.  Y.  Supp.  300; 

M.  R.  Co.  V.  Hinohliffe,  34  Misc.  49,  68  N.  Y.  Supp.  556;  BemaschefiF  v.  Roeth,  34  Miac.  588,  70  N.  Y.  Siqip.  369; 


Carpenter  v.  Meigert,  39  Misc.  634.  80  N.  Y.  Supp.  615;  Dutcher.  33  N.  Y.  Supp.  689.  24  Civ.  Proc.  Rep.  345. 

South  Dakota  V.  M^Chespey,  87  Hun  293.  34  N.  Y.  Supp.        Statate  of  limltatlbiis.— Thompson  v.  Halbert,  40 

362.  Hun  536.  revd.  on  other  grounds,  109  N.  Y.  329;  Mazon 

Reference  to  esiue  of  i^ctloii. — ^Price  v.  Derbyshire  v.  Dehiware.  L.  ft  W.  R.  R.  Co.,  48  Hun  171. 

Coffee  Co.,  128  App.  Div.  472.  112  N.  Y.  Suftf).  83;         Sham  or  frlroloiu.— Colt  v.  Davis,  50  Hun  366,  3 

Browning  King  ft  Co.  v.  Terwilliger.  144  App.  Div.  516,  N.   Y.   Supp.   354. 

129  N.  Y.  Supp.  431;  Maxon  v.  Delaware,  L.  ft  W.  R.         BfltlK»tioii  of  damaset. — Bradner  v.  Faolkner,  93 

R.  Co.,  48  Hun  172;  Crasto  v.  White,  52  Hun  473,  5  N.  Y.  615;  Gabay  v.  Doane.  77  App.  Div.  413,  79  N.  Y. 

N.  Y.  Supp.  718;  Howd  v.  Cole,  74.  Hun  121,  26  N.  Y.  Supp.  312;  Toop  v.  Mayor,  36  St.  Rep.  724. 

Supp.  431;  Wood  v.Reiss,  78  Hun  78, 29  N.  Y.  Supp.  263.         Libel.— Morse  v.  Prees  Pub.  Co.,  63  App.  Div.  61, 

UbeL— X  -    .    -. -  - -        


ley  v.  Eanglaey,  79  Hun  569,  29  N.  Y.  Supp.  92L  Spring  Co..  44  Hun  608;  Bisseli  v.  Press  Pub.  Co.,  62 

Partial  defense*  express  statement. — Murphy  ▼.     Hun  551,  17  N.  Y.  Supp.  392. 

§  263.  Time  within  which  to  answer  or  appear. 

A  defendant  upon  whom  the  plaintiff  has  served  a  copy  of  the  complaint  must  serve  a 
copy  of  his  answer  upon  the  plaintiff's  attorney  within  twenty  days  thereafter.  If  after 
service  of  a  copy  of  the  complaint  upon  an  attorney,  he  appears  for  another  defendant, 
the  latter  must  answer  the  complaint  within  twenty  days  after  such  appearance  in  the 
action.  Except  where  an  order  of  arrest  can  be  granted  only  by  the  court,  a  defendant 
arrested  before  answer  has  twenty  days  after  the  arrest  in  which  to  answer  the  complaint. 

DerlTaHon.— Code  civ.  proc.,  %  422,  first  sentence;  Supp.  687;  Berthold  v.  Wallach,  14  Misc.  55,  35  N.  Y. 

f  479.  last  clause  of  last  sentence,  amended.    \  520.  last  Supp.  208;  Carey  v.  Reilly.  20  Misc.  610.  46  N.  Y.  Supp. 

sentence.     §  566,  omitting  last  clause  as  unnecessary.  449;  Slater  v.  Jackson,  25  Misc.  783,  55  N.  Y.  Supp.  581. 

{  422,  as  am.  by  L.  1877,  ch.  416;  new  in  code  civ.  proc,  Antedating   admission. — ^Tolhurat   v.    Howard,    94 

but  see  code  of  proc.,  \%  130,  143.    §  479.  am.  by  L.  1877.  App.  Div.  439.  88  N.  Y.  Supp.  235. 

ch.  416;  originally  revised  from  code  of  proc..  %  130:  last  Defanlt. — City  of  Ironwood  v.  Wickes,  93  App.  Div. 

sentence  new.     \  520,  oripnally  revised  from  code  of  164.  87  N.  Y.  Supp.  554. 

proc..  I  156,  in  part.    {  566,  originally  a  substitute  for  Time   to  answer  amended   vleadtns. — ^Branower 

code  of  proc.,  %  183,  last  sentence.  &  Son,  Inc..  v.  Waldes,  173  App.  Div.  676,  160  N.  Y. 

Service. — On    Sunday.      Scott    Shoe-Mach.    Co.    v.  Supp.  168;  Clady  v.  Wood,  66  How.  Pr.  1. 

Daniel,  63  ApP-  "Ovf.  172.  71  N.  Y.  Supp.  263.    On  hoti-  Jfiffeet  of  extension  of  time. — ^Littauer  v.  Stem,  88 

day.    In  re  Bomemann,  6  App.  Div.  524,  39  N.  Y.  Supp.  J^p.  Div.  274,  85  N.  Y.  Supp.  71.  affd.,  177  N.  Y.  233. 
686;  Gilbert  v.  Johnson,  169  App.  Div.  840,  155  N.  Y. 

§  264.  Controversy  between  defendants. 

Where  the  judgment  may  determine  the  ultimate  rights  of  two  or  more  defendants 
as  between  themselves,  a  defendant  who  requires  such  a  determination  must  demand  it 
in  his  answer,  and  at  least  twenty  days  before  the  trial  must  serve  a  copy  of  his  answer 
upon  the  attorney  for  each  of  the  defendants  to  be  affected  by  the  determination,  and 
personally,  or  as  the  court  or  judge  may  direct,  upon  defendants  so  to  be  affected  who 
have  not  duly  appeared  therein  by  attorney.  The  controversy  between  the  defendants 
shall  not  delay  a  judgment  to  which  the  plaintiff  is  entitled,  unless  the  court  otherwise 
directs. 

Derivation. — Code  civ.  proo.,  %  521,  as  am.  by  L.  116  App.  Div.  78.  101  N.  Y.  Supp.  241;  Insurance  Co. 

1884.   ch.   400.  of  Pennsylvania  v.  Park  &  Pollard  Co..  190  App.  Div. 

Beferenee. — Determination    of  rights  of   defendants  388.  180  N.  Y.  Supp.  143;  Nauss  v.  Nauss  Bros.  Co., 

between  themselves.  C.  P.  A..  \  474.  195  App.  Div.  328.  187  N.  Y.  Supp.  165;  McLear  v. 

Purpose.— Leske  v.  Wolf.   154  App.  Div.  233.   138  Bahnat,  194  App.  Div.  827.  186  N.  Y.  Supp.   180;  Wei- 

N.  Y.  Supp.  859;  Belden  v.  Brown.  77  Misc.  282.  136  denfeld  v.  Holttns,  41  Miso.  616.  85  N.  Y.  Supp.  217; 

N.  Y.  Supp.   287.  City  of  New  York  v.  Montague.  74  Misc.  521,  134  N.  Y. 

Construction. — Albany  City  Sav.  Inst.  v.  Burdiok,  Supp.  520;  Belden  v.  Brown.  77  Miso.  282,  136  N.  Y. 


87  N.  Y.  40;  Earle  v.  Earle.  73  App.  Div.  300,  76  N.  Y.  Supp.  287;  Maynard  v.  Maynard.  108  Mise.  362.  178 

Supp.  851,  a£fd..  173  N.  Y.  480;  Belden  v.  Brown,  77  N.  Y.  Supp.  320;  Ithaca  Gas  light  Co.  v.  Treman.  30 

Muc.  282.  136  N.  Y.  Supp.  287;  Binghamton  Sav.  Bank  Hun  212;  Riley  v.  Sexton.  32  Hun  245:  Syraouse  Sav. 

V.  Binghamton  Trust  Co.,  85  Hun  75,  84.  32  N.  Y.  Supp.  Bank  v.  Porter.  36  Hun  168;  Smith  v.  Hilton,  50  Hun 

657.  236,  2  N.  Y.  Supp.  820;  Mayor,  etc.,  of  New  York  v. 

Application.— Kay   v.   Whittaker,    44   N.    Y.    575;  Brady,  70  Hun  250.  24  N.Y.  Supp.  296:  Wilson  v.  Niagan 

Derham  v.  Lee.  87  N.  Y.  599:  Edwards  v.  Woodruff,  90  City  Land  Co.,  79  Hun  162.  29  N.  Y.  Supp.  517;  McQue- 

N.  Y.  396;  Faiiohild  v.  Lynch.  99  N.  Y.  359,  367;  0»-  kin  v.  Milbank,  83  Hun  473,  81  N.  Y.  Supp.  1049.  affd., 

tzander  v.  Hart.  130  N.  Y.  406,  413;  FUmm  v.  Pioarreto,  152  N.  Y.  297;  N.  Y.  Life  Ins.  Co.  v.  Cuthbert,  87  Hun 

226  N.  Y.  468;  Kentona  Land  Co.  v.  Wire,  35  App.  Div.  339,  34  N.  Y.  Supp.  300,  affd..  148  N.  Y.  742;  Joy  v. 


Supp.  806,  affd.,  172  N.  Y.  598;  Pratt  v.  Johnson,  69     Const.  Co.,  67  Miso.  572.  124  N.  Y.  Supp.  757. 
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art.  27  PLEADINGS  §§  265, 266 

Diy.  607.  59  N.  Y.  Supp.  516;  HAvana  City  By.  Co.  v.  Delay •fJndsment.-^City  of  New  York  v.  Montasue, 

Geballoa,  49  App.  Diy.  421.  03  N.  Y.  Supp.  417;  Eaunet  140    App.  Div.  475,   134   N.  Y.   Supp.   87;  MeUen  v. 

T.  Rttuyon,  139  App.  Div.  310.  316.  123  N.  Y.  Supp.  Athens  Hotel  Co..  149  App.  Div.  534,  133  N.  Y.  Supp. 

1026;  Weston  v.  Stoddard.  60  Hun  290,  14  N.  Y.  Supp.  1079. 

58a  affd..  137  N.  Y.  119;  Stiiart  v.  Blaichley.  77  Hun  Smtogate's    Goiirt.--Mattor   of    liake,    109    Miso. 

425.  28  N.  Y.  Supp,  80a  ?87.  178  N.  Y.  Supp.  768. 

§  266.  Defense  of  contributoiy  negligence. 

On  the  trial  of  an  action  to  recover  damages  for  causing  death,  the  contributory  negli- 
gence of  the  person  killed  shaU  be  a  defense  to  be  pleaded  and  proven  by  the  defendant. 

DerlTAtton. — Code  dv.  proc.,  |  841b,  as  add^  by  L.  Pegf—  of  proof  of  eonMbatory  necUKenco. — 

1913.  ch.  228.    Thia  aeetion  is  inserted  also  in  decedent  Mullen  v.  Schenectady  Railway  Co..  214  N.  Y.^00.  305; 

estate  1.  (  131.    .  McCullough  y.  Pennsylvania  R.  Co.,  158  N.  Y.  Supp.  4. 

Applicfttloii. — Sackheim  v.  Piffueron.  215  N.  Y.  02.  Burden    of  proof. — Nicholson    v.    Greeley    Squaze 

rsvs.  163  App.  Div.  180.  148  N.  Y.  Supp.  27;  Skelton  v.  Hotel  Co.,  227  N.  Y.  345;  Keosayian  v.  Geiser,  188  App. 

Lehigh  Valley  R.  R.  Co..  171  App.  Div.  91,  156  N.  Y.  Div.  829,  176  N.  Y.  Supp.  585;  Grimm  v.  Maurooordato, 

Supp.  835:  Market  v.  Long  Island  R.  Co.,  175  App.  Div.  191  App.  Div.  650,  ISI  N.  Y.  Supp.  609;  Raleigh  v. 

467,  161  N.  Y.  Supp.  926;  LaGoy  v.  Director  General  Hines,  194  App.  Div.  592,  186  N.  Y.  Supp.  120;  Brou- 

of  Railroads,  191  App.  Div.  680,  181  N.  Y.  Supix  842.  |diam  v.  State,  104  Misc.    281:    Rinando  v.  *Weeks  A 

Aeiioii    commeiieed    beforo   seetloii   effeettfe.—  Son.  172  App.  Div.  319.  158  N.  Y.  Supp.  365. 

Gaxsola  v.  O'Brien.  160  App.  Diy.  602.  155  N.  Y.  Supp.  Sectloii  crte«l«--Clancy  v.  New  York.  New   Haven 

350;  Zimmermann  v.  Ulhaann.  173  App.  Div.  650,  160  *  Hartford  R.  R.  Co..  226  N.  Y.  213. 
N.  Y.  Supp.  81;  Nichokon  v.  New  Yoric,  85  Misc.  563, 
147  N.  Y.  Supp.  779. 

COUKTERCLAIMS 

§  266.  Counterclaim  defined. 

A  counterclaim,  except  as  otherwise  provided  by  statute,  must  tend  to  diminish  or  defeat 
the  plaintiff's  recovery,  and  must  be  one  of  the  following  causes  of  action  against  the 
plaintiff,  or,  in  a  proper  case,  against  the  person  whom  he  represents,  and  in  favor  of  the 
defendant,  or  of  one  or  more  defendants,  between  whom  and  the  plaintiff  or  the  plaintiff 
and  another  person  or  persons  alleged  to  be  liable  a  separate  judgment  may  be  had  in  the 
action: 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's  claim  or  connected  with  the  subject  of  the  action; 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  contract  existing  at  the  com- 
mencement of  the  action. 

]>erlf«tloB,— Code  civ.  proc.,  §  501,  as  am.  by  L.  Y.  Supp.  694;  McGee  v.  Felter,  75  Misc.  349,  135  N.  Y. 

1877,  eh.  416.  amended  to  confotm  to  the  chani^e  in  Supp.  267;  Pease  Oil  Co.  v.  Monroe  Oil  Co.,  78  Misc. 

practice  by  allowing  counterclaims  against  the  plaintiff  285,  138  N.  Y.  Supp.  177;  Pierson  v.  Safford,  30  Hun 

azMl  third  persons  to  be  inteipoaed;  originallv  a  substi-  521;Reilly  v.Lee,85Hua315,  32  N.  Y.  Supp.  976;  Amei> 

tote  for  code  of  proo.,  I  150,  subds.  1,  2,  and  R.  S.,  pt.  ican  Ink  Co.  v.  Riegel  Sack  Co.,  141  N.  Y.  Supp.  549. 
3,  ch.  6.  tit.  2,  §_18,  subds.  1-6.  Arising  out  of  same  tnnsaetlon  or  connected 
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jht  to  trial  by  jury  where  affirmative  with  subject  of  actlon.—Coffin  v.  McLean,  80  N.  Y. 

Judgment  is  asked,  C.  P.  A.,  §  424.  560;  Moser  v.  Cochrane.  107  N.  Y.  35;  Disbrow  v.  Harris, 

In  general.— Carpenter  v.  Manhattan  Life  Ins.  Co..  122  N.  Y.  362;  Rothschild  v.  Whitman.  132  N.  Y.  472; 

93  N.  Y.  552;  Hersogv.  Heyman,  8  Miso.  27,  28  N.  Y.  House  v.  Lockwood,  137N.  Y.  259.  270;  Dinan  v.  Coneys, 

Supp.  74:  Smith  v.  HUton,  50  Hun  236,  240,  2  N.  Y.  143  N.  Y.  544.  revg.  67  Hun  141,  22  N.  Y.  Supp.  46;  Lor- 

Simp.  820;  HaU  v.  Holland  House  Co.,  12  Misc.  55,  33  ing  v.  Morrison,  15  App.  Div.  498,  44  N.  Y.  Supp.  526; 

N.  Y.  Supp.  50;  Howard  Iron  Worics  v.  Buffalo  Co..  81  Hall  v.  Wemey,  18  App.  Div.  565,  567,  46  N.  Y.  Supp. 

App.  Div.  386, 81 N.  Y.  Supp.  457,  revd.  on  other  grounds,  33;  Caponigri  v.  Altien.  29  App.  Div.  304,  51  N.  Y.  Supp. 

176  N.  Y.  1;  Merry  Realty  Co.  v.  Shamokin  A  HoUis  418,  revg.  21  Misc.  510,  47  N.  Y.  Supp.  715;  Siebrecht 

Real  Estate  Co.,  186  App.  Div.  538,  174  N.  Y.  Supp.  v.  Sfegel-Cooper  Co..  38  App.  Div.  549,  56  N.  Y.  Supp. 

627;  Crouch  v.  Crouch.  193  App.  Div.  221,    183  N.  Y.  425;  Slade  v.  Montgomery.  53  App.  Div.  343.  65  N.  Y. 

Supp.  657;  Pennsylvania  R,  R.  Co.  v.  Bellinger  (1917),  Supp.  709;  Kinney  v.  Reid  Ice  Cream  Co.,  57  App.  Div. 

101  Misc.  106,  166  N.  Y.  Supp.  652.  206, 68  N.  Y.  Supp.  325;  WilUamsv.  Clarke.  82  App.  Div. 

In  courts  not  of  record.^Lundine  v.  Callaghan,  199,  81  N.  Y.  Supp.  381;  Burnett  v.  Burnett,  86  App. 

82  App.  Div.  621,  81  N.  Y.  Supp.  1052;  Heigle  v.  Willis,  Div.  386,  88  N.  Y.  Supp.  760;  Hoey  v.  Richardson.  91 

50  Hun  589,  3  N.  Y.  Supp.  497.  App.  Div.  381,  86  N.  YT  Supp.  843;  Wasermanv.Taubin. 

Constraelion.— KeUy   v.    Webster,    143   App.    Div.  129  App.  Div.  693,  114  N.  Y.  Supp.  139;  Van  v.  Madden, 

737. 128  N.  Y.  Supp.  58;  Herbert  v.  Day.  33  Hnn  461.  132  App.  Div.  535.  116  N.  Y.  Supp.  1115;  Adenaw  v. 

•*Becoairanent'^   and     ''counterclaim**     distin-  PiffaM.  137  App.  Div.  470.  121  N.  Y.  Supp.  825;  FUess 

goiiked.— Peuser  v.  Maish,   167  App.  Div.  604,   153  v.  Hoy.  150  App.  Div.  555.  135N.  Y.  Supp.  44;  Cameflde 

N.  Y.  Supp.  381.  Trust  Co.,  v.  Chapman.  153  App.  Div.  783,  138  N.  Y. 

Set-oH  not  proymUe  under  plea  of  parment.—  Supp.  715;  Caspry  v.  Hateh.  157  App.  Div.  679.  142  N. 

Bixdaall  v.  Read,  188  App.  Div.  46,  176  N.  Y.  Supp.  369.  Y.  Supp.  785;  Stevenson  v.  Devins,  158  App.  Div.  616. 

N.  Y.  Supp.  916;  Root  Co.  v.  New  York 


Am.  founded  on  breach  of  143  N.  Y.  Supp.  916;  Root  Co.  v.  New  York  Central  & 

eovenaat  by  grantor.    Bailey  v.  Fear,  182  App.  Div.  H.  R.  R.  R.  Co..  166  App.  Div.  137,  151  N.  Y.  Supp.  702; 

331.     Fouxided  on  claim  for  dower.     Hildenbrand  v.  Wilson  v.  Curran,  190  App.  Div.  581,  180  N.  Y.  Supp. 

Rnekert,  111  Misc.  237,  182  N.  Y.  Supp.  747.  337;  Andron  v.  Funk,  194  App.  Div.  258, 185  N.  Y.  Supp. 

''Dlmlnlah  or  defeat  UionUlnttflrs  reeoTery."—  139;  EUis  v.  Wood,  108  Misc.  478,  177  N.  Y.  Supp.  730; 

lipmanv.  Jackson  Arch  Iron  Works.  128  N.  Y.  58;  Peoke  Osbom  Co.  v.  Kennedy,  113  Misc.  615.  185  N.  Y.  Supp. 

y.Hydraulio  Const.  Co..  23  App.  Div.  393.  48  N.  Y.Supp.  75;  Taylor  v.  Taylor,  25  Miso.  566.  55  N.  Y.  Siipp.  1052, 

225;  Nichols V.  Rikqr,  118  App.  Div.  404,  103  N.  Y.Supp.  affd.,  68  App.  Div.  638.  74  N.  Y.  Supp.  1148;  Steinmets 

554;  StoliUky  v.  linscheid,  150  App.  Div.  263,  134  N.  Y.  v.  Cosmopolitan  Range  Co.,  47  Misc.  611,  94  N.  Y.  Supp. 

Supp.  805;  FlieSBe  v.  Hoy,  150  App.  Div.  555,  135  N.  Y.  456;  Fulton  County  G.  &  £.  Co.  v.  Hudson  River  T. 

Supp.  44;  March  v.  Woodworth,  180  App.  Div.  604,  167  Co.,  60  Misc.  247,  113  N.  Y.  Supp.  22,  revd.,  130  App. 

N.  Y.  Sopp.  775;  Maag  y.  Maag  Gear  Co.,  193  App.  Div.  Div.  343.  114  N.  Y.  Strop.  642;  Gross  v.  Hochstein,  72 


61  Hun  171.  15  N.  Y.  Supp.  724.  sffd.,  145  N.  Y.  487.  Supp.  503;  Dessar  v.  Gunther,  98  Misc.  319,  162  N.  Y. 

**€Mlses  of  action.*'— Crsgin  v.  Lovell,  88  N.  Y.  Supp.  794;  Ferris  v.  Burrows,  34  Hun  104;  Lerohe  v. 

2SB;  Feinst^  v.  Jaoobe,  139  App.  Div.  192,  123  N.  Y.  Brasher,  37  Hun  385;  Mortimer  v.  Chambers.  63  Hun 

'       .  750;  Hanington  v.  StaUo,  109  App.  Div.  786.  155  835,  17  N.  Y.  Supp.  874;  Ter  KnUe  v.  Marsland.  81  Hun 

.  Supp.  688;  GflnoU  y.  Shsjrp,  67  Misc.  254.  122  N.  420,  31  N.  Y.  Supp.  5;  American  Ink  Co.  y.  Riegel  Sack 

US 
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§267                                               CIVIL  PRACTICE  ACT  art.  27 

Com  141  N.  Y.  Bupp.  649;  Lehnuoer  ▼.  Otisirold.  8  J.  4b  22  Hun  49;  Hinktegr  v.  Troy  A  AJbim  R.  R.  Co.,  42  Hon 

S.  100;  Chiunboret  v.  Oamey.  2  Sweeny  378.  281;  Rochester  Distiltins  Co.  ▼.  O'Brien,  72  Hun  402, 

Actton  on  coiitnct.-^uU  v.  HuU.  226  N.  Y.  342;  25  N.  Y.  Supp.  281;  Dmvis  v.  Aikin,  85  Hun  554.  33  N.  Y. 

Pecke  V.  Hydraulic  Const.  Co.,  23  App.  Div.  293.  48  N.  Supp.   1003. 

Y.  Supp.  225;  Cottle  v.  New  York,  w.  S.  4b  B.  R.  R.  Co.,  Aetton  for  deceit.— Vukan  Metals  Co.  ▼.  Bimmons 

27  App.  Div.  604.  57  N.  Y.  Supp.  445;  Kiasam  v.  Btemei^  Mfg.  Co..  248  Fed.  853. 

man,  44  App.  Div.  588,  61  N.  Y.  Supp.  75;  D'Auzy  v.  Aetton  for  dower.— Bonert  v.  Bonert,  112  Miao.  612, 

Dupre,  47  App.  Div.  51,  62  N.  Y.  Supp.  294;  Smith  v.  184  N.  Y.  Supp.  274. 

Rowe.  49  App.  Div.  582,  64  N.  Y.  Supp.  582;  B[eraeood  'ftespMa.— Hall  v.  Wemey.  18  App.  Div.  565.  46  N. 

V.  Pond.  84  App.  Div.  227,  82  N.  Y.  Supp.  723;  Caesidy  Y.  Supp.  33;  Adams  v.  SchwarU.  137  App.  Div.  230, 

V.  Arnold.  100  App.  Div.  412,  91  N.  Y.  Supp.  570;  Na-  122  N.  Y.  Supp.  41. 

tional  Gum  &  Mica  Co.  v.  MacCormack,  124  App.  Div.  KoplevtB^— ^cognamiUo  ▼.  PassaieUi,  210  N.  Y.  650, 

569,  577,  109  N.  Y.  Supp.  286;  Stevenson  v.  Devins,  158  levg.  157  App.  Div.  428,  142  X.  Y.  Supp.  382;  Bem- 

App.  Div.  616,  143  N.  Y.  Supp.  916;  Statk  v.  Rhodes,  64  helmer  v.  Hartmayer.  50  App.  Div.  816.  63  N.  Y.  Supp. 

Misc.  13,  118  N.  Y.  Supp.  799;  Carnegie  Trust  Co.  v.  978;  Cooper  v.  Kq>p.  52  App.  Div.  260.  65  N.  Y.  Supp. 

Kistler.  89  Misc.  404,  l^N.  Y.  Supp.  240;  Benesch  v.  379;  Gleason  v.  Bush.  166  App.  Div.  865.  152  N.  Y.Sopp. 

Benesch.  106  Misc.  395,  173  N.  Y.  Supp.  629;  Badlam  v.  54;  Peuser  v.  Marsh,  167  App.  Div.  604.  158  N.  Y.  Supp. 

Springsteen,  41  Hun  160;  Delaney  v.  Miller.  78  Hun  18,  381;  Marshall  v.  Friend,  35  Misc.  101.  71  N.  Y.  Supp. 

28  N.  Y.  Supp.  1059.  221.  affd..  66  App.  Div.  624. 73  N.  Y.  Supp.  1140;  Hooker 
"EilstliiKftttbeeoiiinieiicemeiiioftlieaetioB." —  v.  Broom.  148  N.  Y.  Supp.  268;  Elevator  Automatie 

Caspry  v.  Hatch,  157  App.  Div.  679,  142  N.  Y.  Supp.  Signal  Co.  v.  Bok.  159  N.  Y.  Supp.  13. 

785:Groff  v.Friedline.  17  Misc.  353,39  N.  Y.Supp.  1064;  ActloB  for  rent.— Bone!  v.  Lawton.  90  N.  Y.  293; 

Mayo  v.  Davidge.  44  Hun  342;  John  Church  Co.  v.  Clarice,  Thomas-Houston  Elec.  Co.  v.  Dufant  L.  I.  Cow,  144  N. 

77  Hun  460.  28  N.  Y.  Supp.  870;  Friede  v.  Weissenthan-  Y.  34;  Ludk>w  v.  McCarthy,  6  App.  Div.  517.  38  N.  Y. 

ner.  57  N.  Y.  Supp.  831:  Rice  v.  O'Connor,  10  Abb.  Pr.  Supp.  1075;  Powell  v.  linde  Co..  ^  App.  Div.  286,  64  N. 

362;  Heidenhehner  v.  Wilson,  31  Barb.  636.  Y.  Supp.  158;  Romame  v.  Brewster,  6  Misc.  631,  27  N. 

Cbaracterlzliig    aUentioiis    as    covnterelAlm.—  Y.  Supp.  138;  Faber  v.  Philtips,  26  Misc.  723.  56  N.  Y. 

Acer  V.  Hotchkiss,  97  N.  Y.  395;  First  Nat.  Bank  v.  Slat-  Supp.  1028. 

tery.  4  App.  Div.  421.  38  N.  Y.  Supp.  859;  McCrsa  v.  Ac»last  eieeutor.— Blood  v.  Kane.  130  N.  Y.  514. 

Hopper.  35  App.  Div.  572,  55  N.  Y.  Supp.  136;  Pratt  &  revg.  52  Hun  225,  6  N.  Y.  Supp.  653;  Weeks  v.  O'Brien. 

WMtney  Co.  v.  American  Pneumatic  Co.,  50  App.  Div.  25  App.  Div.  206,  49  N.  Y.  Supp.  344;  Fol^  v.  Schar- 

369,  63  N.  Y.  Supp.  1062;  Cable  Flax  Mills  v.  Early,  72  man,  58  App.  Div.  25a  68  N.  YrSapp.  771;  Lehieuter  v. 


App.  Div.  213,  76  N.  Y.  S\ipp.  191;  Loew  v.  Mclnemey.  Schano.  49  Misc.  99.  96  N.  Y.  Supp.  716. 

159  App.  Div.  513,  144  N.  Y.  Supp.  546;  Wise  v.  Wise,  MortsaKe  flpreelosiire.— Carver  v.  Wagner,  51 

159  App.  Div.  575,  144  N.  Y.  Supp.  649.  Div.  47,  64  N.  Y.  Supp.  747;  Hert>  v.  MetropoUtan  Uos- 

lolnt  obligation   against  Indlyfdnal  one.— Win-  nital,  80  App.  Div.  145,  80  N.  Y.  Supp.  552;  Simon  v. 


App. 

decker  v.  Mutual  Life  Ins.  Co.,  12  App.  Div.  73,  43  N.  Y.  Neef.  160  App.  Div.  46.  144  N.  Y.  Supp.  753;  Merritt  v. 

Supp.  358;  Roldan v. Power,  14  Misc.  480,  35  N. Y.Supp.  Oouley,  58  Hun  372,  376,  12  N.  Y.  Supp.  132. 

697;  Matter  of  Miller.  23  Misc.  511,  52  N.  Y.  Supp.  1023.  Mechanle't     llMi. — Lawrenoe     v.     Congregational 

When  surety  cannot  interpose  because  of  action  existing  Church,  164  N.  Y.  115;  Uvalde  Anj^uilt  Pavmg  Co.  v. 

in  favor  of  principal.    Ettunger  v.  National  Surety  Co..  Morgan  Contracting  Co..  120  App.  Div.  498.  104  N.  Y. 

221  N.  Y.  467.  Supp.  1118;  BeinascheflF  v.  Roeth.  34  Misc.  588,  70  N.  Y. 

TiMrt. — Carpenter  v.  Manhattan  Life  Ins.  Co.,  93  N.  Supp.   369. 

Y.  552;  Laska  v.  Harris.  215  N.  Y.  554;  Haupt  v.  Adams,  Slander.— Sheehan  v.  Pieree,  70  Hun  22,  23  N.  Y. 

26  App.  Div.  550.  50  N.  Y.  Supp.  495;  O'Brien  v.  Dwyer,  Supp.    119. 

76  App.  Div.  516,  78  N.  Y.  Supp.  600;  Lundine  v.  Cal-  Itaea.— Village  of  Chariotte  v.  Keon,  207  N.  Y.  346; 

laghan,  82  App.  Div.  621,  81  N.  Y.  Supp.  1062;  Adams  Kellv  v.  Struth,  164  App.  Div.  705,  150  N.  Y.  Supp.  391. 

v.  Schwarts,  137  App.  Div.  230,  122  N.  Y.  Supp,  41;  Miseellaneons    aeilons. — Foley    v.    Scharman.    29 

Kelly  V.  Webster,  143  App.  Div.  737,  128  N.  Y.  Supp.  58;  Misc.  521.  61  N.  Y.  Supp.  909;  Pendergast  v.  Greenfield, 

Ter  Knile  v.  Manland,  81  Hun  420,  31  N.  Y.  Supp.  5;  40  Hun  494. 

McQueen  v.  New.  86  Hun  271,  33  N.  Y.  Supp.  395;  Tur-  SofBeleney   Of  counterclaim.— Hirsoh   v.    Mayor, 

ner  v.  Fulcher,  165  N.  Y.  Supp.  282.  4  App.  Div.  72,  38  N.  Y.  Supp.  633;  Browne  v.  Empire 

Assault.- Deagan  v.  Wedcs,  67  App.  Div.  410,  73  Typesetting  Macb.  Co.,  44  App.  Div.  598. 61 N.  Y.  Supp. 

N.  Y.  Supp.  641;  Prosser  v.  Carroll.  33  Misc.  428.  68  N.  126;  Moses  v.  Moses,  170  App.  Div.  211,  155  N.  Y.  Supp. 

Y.  Supp.  542.  1066;  Stem  v.  Newman.  17  Misc.  567.  40  N.  Y.  Supp. 

Conversion.— Morris  v.  Windsor  Trust  Co..  213  N.  648:  Best  v.  Davis  Sewing  Mach.  Co.,  65  Hun  72.  77,  19 

Y.  27;  Empire  Feed  Co.  v.  Chatham  Nat.  Bank.  30  App.  N.  Y.  Supp.  731. 

Div.  47G.  52  N.  Y.  Supp.  387;  Savage  v.  City  of  Buffalo,  Facts    not    eonfltltattnc    counterclaim.— Howell 

50  App.  Div.  136.  63  N.  Y.  Supp.  941;  Numan  v.  Wolf.  v.  Dimock.  15  Aw).  Div.  102.  44  N.  Y.  Supp.  271;  Out- 

73  App.  Div.  38,  76  N.    Y.    Supp.    371;    Mclntyre  v.  cault  v.  Bonheur,  120  App.  Div.  168.  104  N.   Y.  Supp. 

Smathem,  118  App.  Div.  776,  103 N. Y.Supp. 873; Barber  1099;  Riddle  v.  Bank  of  \f ontreal  145  App.  Div.  207, 

V.  Ellingwood,  137  App.  Div.  704.  122  N.  Y.  Supp.  369;  130  N.  Y.  Supp.  15;  Baum  v.  Sporborg,  146  App.  Div. 

Nugent  v.  Rowland  (1917),  178  App.  Div.  454,  165  N.  Y.  537,  131  N.  Y.  Supp.  267;  Moses  v.  Moses,  170  App.  Div. 

Supp.  647;  Eckert  v.  Gallien,  24  Mwc.  485,  53  N.  Y.  211,  155  N.  Y.  Supp.  1066;  Kneuper  Specialty  Co.  v. 

SuTO.  879,  revd.  on  other  grounds.  40  App.  Div.  525,  58  Kneuper,  171  App.  Div.  555,  157  N.  Y.  Supp.  395;  £1- 

N.  Y.  Supp.  85;  De  Forest  v.  Andrews.  27  Misc.  145,  58  dridge  v.  Crow,  7  Misc.  150,  27  N.  Y.  Supp.  362;  Stem 

N.  Y.  Supp.   358;  Cupi  v.  Craftsman's  Club,  33  Misc.  v.  Newman,  17  Misc.  567,  40  N.  Y.  Supp.  648;  Cause  v. 

757,  67  N.  Y.  Supp.  956;  Benton  v.  Moore.  42  Misc.  660,  Commonwealth  Trust  Co..  44  Misc.  47;  89  N.  Y.  Supp. 

87  N.  Y.  Supp.  717;  Frick  v.  Freudenthal.  45  Misc.  348,  723;  Haberle-Crystal  Spring  Brewing  Co.  v.  Handraham, 

90  N.  Y.  Supp.  344;  Waters  v.  Lang.  79  Misc.  240,  139  100  Misc.  163,  165  N.  Y.  Supp.  251;  Hutchinson  v.  City 

N.  Y.  Supp.  844;  Carpenter  v.  Manhattan  Life  Ins.  Co..  of  Rochester,  92  Hun  393.  36  N.  Y.  Supp.  766. 

§  267.  Rules  respecting  the  allowance  of  counterclaims. 

The  counterclaim,  specified  in  subdivision  second  of  the  last  section,  is  subject  to  the 
following   rules: 

1.  If  the  action  is  founded  upon  a  contract  which  has  been  assigned  by  the  party  thereto, 
other  than  a  negotiable  promissory  note  or  bill  of  exchange,  a  demand  existing  against 
the  party  thereto  or  an  assignee  of  the  contract  at  the  time  of  the  assignment  thereof,  and 
belonging  to  the  defendant,  in  good  faith,  before  notice  of  the  assignment,  must  be  allowed 
as  a  counterclaim  to  the  amount  of  the  plaintiff's  demand,  if  it  might  have  been  so  allowed 
against  the  party,  or  the  assignee,  while  the  contract  belonged  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of  exchange  which  has  been 
assigned  to  the  plaintiff  after  it  became  due,  a  demand  existing  against  a  person  who  as- 
signed or  transferred  it  after  it  became  due  must  be  allowed  as  a  counterclaim  to  the 
amount  of  the  plaintiff's  demand,  if  it  might  have  been  so  allowed  against  the  assignor  while 
the  note  or  bill  belonged  to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is  in  the  name  of  a  plaintiff  who 
has  no  actual  interest  in  the  contract  upon  which  it  is  founded,  a  demand  against  the 


art.  27  PLEADINGS  J§26&-270 

plaintiff  shall  not  be  allowed  at  a  counterclaim;  but  ao  much  of  a  demand  existing  against 
the  person  whom  he  represents,  or  for  whose  benefit  the  action  is  brought)  as  will  satisfy 
the  plaintiff's  donand,  must  be  allowed  as  a  counterclaim,  if  it  might  have  been  so  allowed 
in  an  action  brought  by  the  person  beDeficiaUy  interested* 

Dcriffttton. — Code  av.  proc,   I  502.  as  am.  by  L.  38  Hun  581;  Eder  v.  Gildenleeve,  85  Hun  41,  32  N.  Y. 

1877,  eh.  416.  'without  ehuips;  onginalty  rvrised  from  SuM>.  1056,  afld.,  155  N.  Y.  672;  Van  Valen  ▼.  Lapham, 

R.  &,  pt.  3,  oh.  6.  tit.  2,  ||  7>10.  5  Duer  688. 

Bllbet  of  astlninienL^  In  genciml,.— »Beokwith  ▼.  Aettoiiaponproiiiluoryiioteorblllorezeiuiiii^.— > 

Union  Bank.  9  N.Y.  211;  Taylor  ▼.Mayor,  etc..  82  N*.  Y.  Binshamton  Tniat  Ck>.  ▼.  CHaik.  32  App.  Ohr.  151.  52 

10;  RielandB  v.  La  Tourette,  119  N.  Y.  54,  revs.  53  Hun  N.  Y.  Supp.  941;  Hunter  v.  Fiw,  92  App.  Div.  164,  86 

626;  Newton  ▼.  Lee,  189  N.  Y.  332.  revg.  69  Hun  90,  28  N.  Y.  Supp.  1121;  Ciemey  ▼.  Haas,  144  App.  Div.  430, 

Y.  N.  Supp.  536;  American  Guild  v.  Damon,  186  N.  Y.  437,  129  M.  Y.  Supp.  537;  Roldan  v.  Power.  14  Misc. 

360,  revg.  107  App.  Div.  140.  94  N.  Y.  Bupp.  985;  Cen-  480,  35  N.  Y.  Supp.  697;  Tiemey  v.  Peeriees  Shoe  Co., 

tial  Trust  Co.  v.  Weeks,  15  App^  Div.  698.  601.  44  N.  Y.  33  Miso.  808.  68  N.  Y.  Supp.  392;  Woods  v.  Siser  (1918), 

Supp.  828;  Lawrence  v.  Congregational  Church,  164  N.  102  Misc.  453,  169  N.  Y.  Supp.  86. 

Y.  115;  Sttbert  v.  Dunn,  216  N.Y.  237:  Bien  v.  Freund,  Kotl«e  Of  MtftnineBt,  einct. — Faulkner  v.  Swart, 

26  App.  Div.  202,  49  N.  Y.  Supp.  971;  Stem  v.  Newman.  55  Hun  361,  8  nT  Y.  Supp.  239;  Central  Trust  Co.  v. 

17  Misc.  567,  40  N.  Y.  Supp.  648;  Bamberger  v.  Oshin-  Weeks.  15  Am>.  Div.  598.  44  N.  Y.  Supp.  828. 

sky,  21  Mise.  716.  48  N.  Y.  Supp.  139;  Danaaberg  v.  Aetton  %7  vostee^— United  States  Trust  Co.  v.  Han- 

Beinheimer.  24  Misc.  712,  53  N.  Y.  Supp.  794;  D'Amelio  ton.  139  N.  Y.  531:  Hanlon  v.  Metropolitan  Life  Ins. 

V.  Abiaham,  54  Mise.  386.  390.  105  N.  Y.  Supp.  1019,  Co..  9  Mise.  70.  29  N.  Y.  Supp.  65;  WUlover  v.  First  Nat. 

affd..  123  App.  Div.  925,  108  N.  Y.  Supp.  1128;  Bind-  Bank,   40  Hun   184. 

akopf  V.  Zimmer,  84  Misc.  32, 145  N.  Y.  Supp.  984;  Ben-  Action  by  receiver. — Lawrence  v.  Nelson,  21  N.  Y. 

nett  v.  Bates,  26  Hun  364;  Brown  v.  Coleman,  55  Hun  158;  Davis  v.  Hover,  58  N.  Y.  473;  Munger  v.  Albany 

501,  8  N.  Y.  Supp.  808;  DeUney  v.  Miller,  78  Hun  18,  City  Bank,  85  N.  Y.  580;  Newoomb  v.  Alvy,  96  N.  Y. 

26  N.  Y.  Supp.  1059;  New  Ainsterdam  Sav.  Bank  v.  308;  Behr  v.  Menendes,  8  Misc.  84,  28  N.  Y.  Supp.  523; 

Tarrter,  4  Abb.  N.  C.  215.  Hidl  v.  Holhind  House,  9  MLbc.  245,  30  N.  Y.  Supp.  263; 

Geneiml  ustgiimeiit  for  creditors. — ^Fera  v.  Wick-  Seymour  v.  Dunham,  24  Hun  93;  Pendergast  v.  Green- 
ham,  135  N.  Y.  223;  Matter  of  Hatch,  155  N.  Y.  401.  field,  40  Hun  496;  Fera  v.  Wiokham,  61  Bun  343,  15  N. 

■sletence  at  ttme  of  Mtlnment.— Mvers  v.  Davis,  Y.  Supp.  892;  Davis  v.  Knlpp,  92  Hun  297,  36  N.  Y. 

22  N.  Y.  489;  Cummings  v.  Morris,  25  N.  Y.  625;  Martin  Supp.  705;  Clark  v.  Broekway,  3  Keyes  13;  Osgood  v. 

V.  Kunxmiller,  37  N.  Y.  396;  Hamilton  v.  Pisa,  6  App.  Keyes,   4   KeyeB  70. 

Div.  506,  39  N.  Y.  Supp.  773;  Ra>'mond  v.  Hogan.  10  Giiardlaii4««ieetttonand  admliUstrfttors. — Jordan 

App.  Div.  189,  41  N.  YT  Supp.  971,  aflfd.,  159  N.  Y.  548;  v.  Nat.  Shoe  A  L.  Bank.  74  N.  Y.  467;  Thompson  v.  Whit- 

Oentnd  Trust  Co.  v.  Weeks,  IS  App.  Div.  598.  44  N.  Y.  marsh.  100  N.  Y.  35;  Bkxxi  v.  Kane,  130  N.  Y.  614; 

Supp.  828;  Wyckoff  v.  Williams,  136  App.  Div.  495,  121  Galla^er  v.  Stevenson  Brewing  Co.,  13  Misc.  40,  34  N. 

N.Y. Supp.  189;  Siebert v. Dunn,  157  App.  Div.  387.  142  Y.  Supp.  94;  Lawyers'  Surety  Co.  v.  Reinach.  23  Misc. 

N.  Y.  Supp.  253;  Norton  v.  McCarthy,  10  Misc.  222,  30  342.  51  N.  Y.  Supp.  162;  Starke  v.  Meyers,  24  Misc.  577, 

N.  Y.  Supp.  1057;  Blaut  v.  Borehardt.  12  Misc.  197,  33  53  N.  Y.  Supp.  650;  Coakley  v.  Mahar,  30  Hun  157;  Mc- 

N.  Y.  Supp.  273;  Bamberger  v.  Oehinsky,  21  Mieo.  716,  Cormiok  v.  Sullivan,  71  Hun  333,  24  N.  Y.  Supp.  1117. 

48  N.  Y.  Supp.  139;  Seibert  v.  Dunn,  70  Mise.  422,  426,  Actioii  by  factor.— McLachlin  v.  Brett,  105  N.  Y. 

126  N.  Y.  Supp.  974;  Lucas  v.  E.  StroudsberK  Glass  Co.,  391;  Tanftebaum  v.  Marsellus,  22  N.  Y.  Supp.  928. 

§  268.  Counterclaim  when  defendant  is  sued  in  a  representative  capacity. 

In  an  action  against  an  executor  or  an  administrator  or  other  person  sued  in  a  represen- 
tative capacity,  the  defendant  may  set  forth  as  a  coimterclaim  a  demand  belonging  to 
the  decedent,  or  other  person  whom  he  represents,  where  the  person  so  represented  would 
have  been  entitled  to  set  forth  the  same  in  an  action  against  him. 

DcclTmtlMl.~Code  dv.  proc..  {  505,  without  change;  v.  O'Brien.  25  App.  Div.  203.  49  N.  Y.  Supp.  344;  Fort 

orifinally  revised  from  R.  S.,  pt.  3,  ch.  6,  tit.  2,  §  25.  Miller  Pulp  A  Paper  Co.  v.  Bratt.  119  App.  Div.  685,  104 

Icrcreace.— See  C.  P.  A.,  |  267.  and  oases  cited  there-  N.  Y.  Supp.  350;  Thornton  v.  Moore,  26  Misc.  120.  56 

under.  N.  Y.  Supp.  1100,  a£Fd.,  41  App.  Div.  617.  58  N.  Y.  Supp. 

Eiceatorw-— Wetmore  v.  Porter.  92  N.  Y.  76;  Weeks  1150. 

§  269.  Counterclaim  when  plaintiff  is  an  executor  or  administrator. 

In  an  action  brought  by  an  executor  or  administrator  in  his  representative  capacity, 
a  demand  against  the  decedent,  belonging  at  the  time  of  his  death  to  the  defendant,  may 
be  set  forth  by  the  defendant  as  a  counterclaim  as  if  the  action  had  been  brought  by  the 
decedent  in  his  lifetime;  and  if  a  balance  is  foimd  to  be  due  to  the  defendant,  judgment 
must  be  rendered  therefor  against  the  plaintiff  in  his  representative  capacity.  Execution 
can  be  issued  upon  such  a  judgment  only  in  a  case  where  it  could  be  issued  upon  a  judgment 
in  an  action  against  the  executor  or  administrator. 


civ.  proc.,  I  506,  without  change;  550,  57  N.  Y.  Supp.  476;  Foley  v.  Scharman,  58  App.  Div. 

oiiffinally  revised  from  R.  8.,  pt.  3,  oh.  6,  tit.  2,  §{  23,  24.  250,  68  N.  Y.  Supp.  771;  Wakeman  v.  Everett,  41  Hun 

■cfcreiiee. — Leave  to  issue  execution  against  execu-  278. 

tor,  etc.,  decedent  estate  1.,  |  151.  Demand  miut  be  due  nt  decedent's  death. — Pat- 
Application. — Giiffgs  V.  Renault  Selling  Branch,  179  terson  v.  PatterK>n,  59  N.  Y.  574:  Jordan  v.  Nat.  Shoe 

1pp.  Div.  845,  167  NTY.  Supp.  355.  &  Leather  Bank.  74  N.  Y.  467;  Fletcher  v.  McGinniss, 

Wken  altowed.— Moore  v.  Wedhams,  26  N.  Y.  Supp.  168  App.  Div.  225,  153  N.  Y.  Supp.  581:  Jaeger  v.  Bowery 

W:  Thornton  v.  Moore.  26  Misc.  120,  56  N.  Y.  Supp.  Bank,8Miac.  150,29  N.  Y.  Supp.  303;  Peyman  v.  Bowery 

1100,  affd.,  41  App.  Div.  617,  58  N.  Y.  Supp.  1150.  Bank,  14  App.  Div.  432,  43  N.  Y.  Supp.  826. 
Wbcn  not  aOowed.— Jay  v.  Kirkpatnck.  26  Misc. 

§  270.  When  defendaxxt  to  demand  affirmative  judgment. 

Where  the  defendant  deems  himself  entitled  to  an  affirmative  judgment  by  reason  of  a 
counterclaim  interposed  by  him,  he  must  demand  the  judgment  in  his  answer. 

DcrlTatlon. — Code  civ.  proc.,  (  509,  as  am.  by  L.  Keference. — Judgment  on  counterclaim,   C.  P.   A., 

(77.   eh.  416.     The  words  "against  the  plaintiff'*^  are  i  477. 

nittad  in  view  of  the  extension  of  counterclaim  to  in-  Apnileatlon. — Rando  v.   National  Park  Bank,    137 

de  those  affecting  other  defendants  and  new  parties.  App.  Div.  100.  121  N.  Y.  Supp.  1048;  Blaut  v.  Borchardt 

)  next  section.  12  Misc.  197,  33  N.  Y.  Supp.  273;  Rindskopf  v.  Zimmer, 

U7 
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84  Miae.  32,  145  N.  Y.  Sapp:  9S1;  Read  v.  Deoker.  5  BqvlteUe  co«Btoffcfaaaft.-^FrBDoh  Over-SoM  Gor- 
Hun  646,  afld.,  67  N.  Y.  182;  Dewey  v.  Hoag,  15  Barb,  poration  v.  Five  Continents  Corporation.  190  App.  Div. 
365;  Shute  v.  Hamilton,  3  Daly  462.  733.  IBO  N.  Y.  Supp.  374. 

§  271.  New  parties  set  up  in  counterclaim. 

Where  a  defendant  sets  up  any  counterclaim  which  raises  questions  between  himself 
and  the  plaintiff  along  with  any  other  persons,  he  shall  set  forth  the  names  of  all  the  persons 
who,  if  such  counterclaim  were  to  be  enforced  by  crcNse-action,  would  be  defendants  to 
such  cross-action.  Where  any  such  person  is  not  a  party  to  the  action  he  shall  be  summoned 
to  appear  by  being  served  with  a  copy  of  the  answer,  A  person  not  a  party  to  the  action 
who  is  so  served  with  an  answer  becomes  a  defendant  in  the  action  as  if  he  had  been 
served  with  the  summons.  Any  such  person  named  in  an  answer  as  a  party  to  a  counter- 
claim may  reply  thereto  within  the  time  within  which  a  defendant  might  serve  an  answer 
to  a  complaint,  or  he  may  serve  a  notice  of  appearance  on  the  party  interposing  the  counter- 
claim. 

I>eriTatloii. — New.     See  Enslish  practice,  order  21,  rr.  11-14,  and  New  Jersey  praotioe  (1012),  |  12. 

REPLY 

§  272.  Contents  of  reply. 

Where  the  answer  contains  a  counterclaim,  the  plaintiff  may  reply  to  the  counterclaim. 
The  reply  must  contain  a  general  or  specific  denial  of  each  material  allegation  of  the 
counterclaim  controverted  by  the  plaintiff,  or  of  any  knowle(^  or  information  thereof 
sujQ&cient  to  form  a  belief;  and  it  may  set  forth  new  matter  not  inconsistent  with  the  com- 
plaint constituting  a  defense  to  the  counterclaim.  A  reply  may  contain  two  or  more  dis- 
tinct avoidances  of  the  same  defense  or  counterclaim.  {Am.  by  L.  1921,  ch.  372,  in  effect 
Oct.  1,  1921.) 

l>eiiYatlon. — Code  civ.  proc.,  {  514,  amended  to  con-  Van  Tassell  ▼.  Manhattan  Electrical  Supply  Co.,  83 

form  to  general  provision  relating  to  contents  of  pleadings.  Misc.  128,  144  N.  Y.  Supp.  793. 

({  241,  ante.)    Next  to  last  sentence  is  code  civ.  proo.,  InsufBcleiiey. — Sullivan  v.   Tradeis*   Ins.   Co.,    109 

I  517,  first  clause.  N.  Y.  219;  ChUds  v.  Childs,  150  App.  Div.  656,  135  N. 

i  514,  as  am.  b^^  L.  1877.  ch.  516.  L.  1904.  eh.  500.  L.  Y.  Supp.  972;  Mitnacht  v.  Hawthorne.  81  Misc.  378,  64 

1905,  ch.  431;  originaUy  revised  from  code  of  proc.,  §  153,  N.  Y.  Supp.  493;  Dambmann  v.  SchultiniL  4  Hun  60; 

in  part.  $  517.  as  am.  by  L.  1877,  ch.  416.    The  amend-  Walboum  v.  Hingston.  86  Hun  63.  33  N.  Y.  Supp.  117; 

m^it  of  1921  made  to  conform  to  civil  practice  rolee,  Halbo  v.  Adams,  155  N.  Y.  Supp.  995. 

106-111.  When  neecssary.—Westervelt  v.  Ackley,  62  N.  Y. 

Reference, — Allegation    not    denied,    when    deemed  505;  Von  Sachs  v.  Krets,  10  Hun  95,  a£Fd.,  72  N.  Y.  548; 

true,  C.  P.  A..  |  243.  Leslie  v.  Leslie,  11  Abb.  N.  S.  311. 

Application.— Streeter  v.  Cloud.  171  App.  Div.  572.  When  not  neeeasary.— Hatsel  v.  Hoffman  House, 

157  N.  Y.  Supp.  698.  2  App.  Div.  120,  37  N.  Y.  Supp.  598;  McCrea  v.  Hopper. 

When  onnecessary. — ^Whitney  v.  Considine  Investing  35  App.  Div.  572.  55  N.  Y.  Supp.  136;  Pratt  4b  Whitney 

Co.,    104   Miac.   688.  Co.  v.  Am.  Pneumatic  Tool  Co.,  60  App.  Div.  360,  63 

Contents. — New    matter.     Frank    Brewing   Co.    v.  N.  Y.  Supp.  1062;  Deering  v.  City  of  New  York,  51  App. 

Hemroersen,  22  App.  Div.  475, 48  N.  Y.  Supp.  30;  Dumar  Div.  402  64  N.  Y.  Supp.  606;  Farrell  v.  Ambexg,  8  Misc. 

v.  Witherbee,  Sherman  &  Co..  88  App.  Div.  181.  84  N.  Y.  220.  28  N.  Y.  Supp.  564;  McKinstry  v.  Smith,  16  Misc. 

Supp.  669;  Streeter  v.  Cloud,  171  App.  Div.  672.  167  N.  351,  38  N.  Y.  Supp.  93;  Lafond  v.  Lassere,  26  Misc.  77, 

Y.  Supp.  698;  Wilder  v.  New  York  Bank  Note  Co..  15  56  N.  Y.  Supp.  459;  Avery  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.. 

Miac.  459,  37  N.  Y.  Supp.  203.  6  N.  Y.  Supp.  547;  Favilla  v.  Moretti.  13  N.  Y.  Supp. 

Amending    complaint. — Windecker    v.    Mut.    life  707. 

Assn..  12  App.  Div.  73,  43  N.  Y.  Supp.  358;  Young  v.  EflSect.— Sheridan  v.  Tucker,  138  Apo.  Div.  436,  122 

Dresser,  137  App.  Div.  313,  122  N.  Y.  Supp.  29;  Goossen  N.  Y.  Supp.  800;  Smith  v.  Hall,  67  N.  Y.  48;  Farrell  v. 

v.  Goossen,  11  Misc.  86,  33  N.  Y.  Supp.  1045;  EkiUta  v.  Amberg.  8  Misc.  220. 28  N.  Y.  Supp.  564,  affd.,  151  N.  Y. 

Rothschild,  87  Hun  243.  33  N.  Y.  Supp.  1047.  670;  Dessar  v.  Gunther.  98  Misc.  319,  162  N.  Y.  Supp. 

Sufficiency.— Gearon  v.  Sacks,  21  App.  Div.  5.  47  N.  794;  John  Church  Co.  v.  Clarke,  77  Hun  467,  28  N.  Y. 

Y.  Supp.  204 ;Ol8en  v.  Singer  Mfg.  Co.,  151  App.  Div.  516,  Supp.  870;  De  Valle  v.  Navarro,  21  Abb.  N.  C.  136; 

135  N.  Y.  Supp.  872;  Williams  v.  WilUams,  14  Misc.  79.  Ayers  v.  OTarrell,  10  Bosw.  143. 

35  N.  Y.  Supp.  263;  Wilder  v.  New  York  Bank  Note  Failure  to  reply,  eflect.— Stevens  v.  Orton,  18  Misc. 

Co.,  15  Misc.  459,  37  N.  Y.  Supp.  203;  Lloyd  v.  Ballen-  538,  43  N.  Y.  Supp.  792. 

tine,  20  Misc.  141,  45  N.  Y.  Supp.  809;  Smith  v.  Metro-  Reply  to  eountefclalm  for  rent. — Baitsel  v.  Rhiae- 

politan  Life  Ins.  Co.,  79  Misc.  550,  140  N.  Y.  Supp.  327;  lander,  179  App.  Div.  735,  167  N.  Y.  41. 

§  273.  Service  of  reply. 

A  copj^  of  the  reply  shall  be  served  on  the  attorney  for  the  defendant  within  twenty  days 
after  service  of  a  copy  of  the  answer. 

Derivation. — Adapted  from  last  sentence  of  code  Eeferences. — Relief  after  time  has  expired  for  serv- 
civ.  proc,  §  520;  originally  revised  from  code  of  proc,  ice  of  pleading,  C.  P.  A.,  §  98;  extension  of  time  to  serve 
§  156,  in  part.  pleading.  Id. 

§  274.  Compelling  reply. 

Where  an  answer  contains  new  matter  constituting  a  defense  by  way  of  avoidance,  the 
court,  in  its  discretion,  on  the  defendant's  application,  may  direct  the  plaintiff  to  reply  to 
the  new  matter.  In  that  case  the  reply  and  the  proceedings  upon  failure  to  reply  are  sub- 
ject to  the  same  rules  as  in  the  case  of  a  counterclaim. 

lid 


art' 27                                                       PLEADINGS  §§  275,  276 

Peflfthwi^— Code  thr.  pioe.,  |  516,  ▼erbatim:  origin-  Writtinc  ▼.  N.  Y.  A  Lone  latond  Tmetion  Co.,  01  Miao* 

ally  zeviMd  from  code  of  proc,  §  153,  last  paracn»h.  231,  163  N.  Y.  8upp.  1081;  Barker  y.  O'Grady,  98  Misc. 

nrpoMw— Twamley  t.  MoKennell.    137   App.   uiv.  43.  162  N.  Y.  Supp.  263;  Joyce  v.  Bastman  Kodak  Co., 

574,  122  N.  Y.  Bupp.  237.  99  Mug.  361.  163  N.  Y.  Supp.  623:  Stdnway  v.  Steinway, 

**A^oldftnee.'*— Porter  ▼.    American    Tobacco    Co.,  68  Hun  430,  22  N.  Y.  Supp.  946;  Mercantile  Nat.  Bank 

140  App.  Div.  871,  126  N.  Y.  Supp.  710;  Fnguer  v.  Fie-  v.  Com  Exohance  Bank,  78  Hun  78,  25  N.  Y.  Supp. 

ehel.  141  App.  Div.  869,  126  N.  Y.  Supp.  478.  1068;  Cauchois  v.  Proctor.  79  Hun  388.  29  N.  Y.  Supp. 

llef«DdftDt  aloiM  eaii  apply. — MeRoy  day  Wotks  770;  Cavanai^  ▼.  Oeeanic  8.  B.  Co.,  9  N.  Y.  Supp.  196; 

-r.  Naniditon,  84  App.  Div.  477, 82  N.  Y.  Supp.  979;  Star-  Patemo  Bros.,  lao.,  y.  Faraee,  146  N.  Y.  Supp.   1072; 

linf  yrMetr(9olitan  life  Ins.  Co.,  6  St.  Rep.  96.  Hubbell  y.  Fowler.  1  Abb.  N.  S.  1:  WiUiams  y.  Kilpat- 

M^ttite  do«s  not  •ncrate  ••  ata^.— Polstein  v.  Gen-  rick,  21  Abb.  N.  G.  61;  Poillon  y.  tawrenoe.  43  N.  Y. 

eral  Accident  Fire  it  UU  Assur.  Co..  90  Mise.  3,  162  N.  Super.  Ct.  386. 

Y.  Supp.  906.  When  not  reqolred.— Masters  y.  De  Zayalla.  48 

Wben  faqnlred.— New  York  life  Ins.  Co.  y.  Aitkin,  App.  Div.  269,  62  N.  Y.  Supp.  791;  Burr  y.  Union  Surety 

125  N.  Y.  660.  672;  Whiffle  y.  Brown  Brothers  Co.,  225  A  Guar.  Co.,  86  App.  Diy.  645,  83  N.  Y.  Supp.  756;  City 

N.  Y.  237,  253;  Wolff  y.  Fulton  Bag  *  Cotton  Mills,  185  Equity  Co.  y.  Bodhine.  141  App.  Div.  907.  126  N.  Y. 


App.  Diy.  436,  173  N.  Y.  Supp.  76;  Coffey  y.  Roche,  194  Supp.  439;  Johnson  y.  Andrews,  34  Misc.  89,  68  N.  Y. 

App.  Diy.  447.  186  N.  Y.  Supp.  871;  Hartfbrd  Nat.  Bank  Supp.  764;  Sooiield  y.  Demoreet,  55  Hun  264,  7  N.  Y. 

▼.  Beineeke,  15  App.  Diy.  474, 44  N.  Y.  Supp.  286;  Zdner  Supp.  832;  Ayery  y.  N.  Y.  C  db  H.  R.  R.  R.  Co.,  6  N.  Y. 

▼.  Mutual  Reserye  Fund  Assn.,  51  App.  Diy.  607.  64  N.  Supp.  547.  affd.,  117  N.  Y.  660;  N.  Y..  L.  E.  &  W.  R.  R. 

Y.  Supp.  63;  TopUU  v.  Garrilwea.  71  App.  Diy.  87,  75  Co.  y.|Robinsoo,  12  |N.  Y.  SuRP-  206,  25  Abb.  N.  C. 

N.  Y.  Supp.  678;  Hallenbors  y.  Greene,  87  App.  Diy.  116. 

250,  84  N.  Y.  Supp.  319;  Seatoo  y.  Gainaoa.  116  App.  Volvnterjr  reply  le  defente  of  avolil»nce.--Dayis 

Diy.  301.  101  N.  Y.  Supp.  526;  Richards  y.  Greason.  128  Confectionery  Co.  y.  Rochester  G.  Ins.  Co.,  141  App.  Diy. 

i^.'Diy.  320,  112  N.  Y.  Supp.  675;Twanileyy.  MoKen-  909,  126  N.  Y.  Supp.  723. 

neU,  137  App.  Diy.  574,  122  N.  Y.  Supp.  237;  Olsen  y.  Sofflelency  of  reply. — Dahlstrom  y.  Gemunder,  198 

Sincer  Manufaeturins  Co.,  138  App.  Diy.  467,  122  N.  Y.  N.  Y.  449,  453.  revg.  133  App.  Diy.  69.  117  N.  Y.  Supp. 

Bam.  822;  Quinaburg  y.  Joseph.  141  App.  Diy.  472.  126  576;  Steinway  y.  Steinway.  74  Hun  423,  26  N.  Y.  Supp. 

N.  Y.  Supp.  324;  Fripur  y.  Fisohel,  141  App.  Diy.  869,  657;  Winchester  v.  Browne.  15  N.  Y.  Supp.  51.  26  Abb. 

126  N.  Y:  Supp. 478-^fflufcff y.  United  Surety  Co.,  142  App.  N.  C.  387. 

Diy.  465,  127  N.  Y.  Supp.  8;  Schweitser  y.  H.  A.  P.  A.  Erldenee  In  sopport.— Sulliyan  v.  Traders'  Ins.  Co., 

Geeellsehaft,  149  App.  Diy.  900,  134  N.  Y.  Supp.  812;  169  N.  Y.  213.*:re^.  45  App.  Diy.  631,  61  N.  Y.  Supp. 

Weglein  y.  Trow  Direotory,  P.  A  B.  Co.,  152  App.  Diy.  1149. 

705, 187  N.  Y.  Supp.  566;  Vantay.  Massachusetts  Bond-  BUtoctof  tellore  to  aerve  reply.— Bisohoff  y.  Packard, 

inc  A  Ins.  Co..  158  App.  Diy.  602, 148  N.  Y:  Supp.  706;  144  App.  Diy.  406.  129  N.  Y.  Supp.  238;  Humboldt  Ez- 

Dntenlassy.  Horsier.  171  App.  Diy.  607.167  N.Y.  Supp.  ploration  Co.  y.  Fritach.  160  App.  Diy.  90,  134  N.  Y. 


632;  Gilbert  y.  Mechanics  ft  Metals  Nat.  Bank,  172  App.  Supp.  747. 

Diy.  25, 157  N.  Y.  Supp.  053;  Lincoln  Trust  Co.  y.  Mo-  Appeal.*— Porter  y.  American  Tobacco  Co..  140  App. 

Viekar.  68  Misc.  132. 123  N.  Y.  Supp.  723;  Smith  y.  Metro-  Diy.  871,  125  N.  Y.  Supp.  710;  linsee  y.  Frankfort  Gen. 

pofitan  life  Ins.  Co.,  79  Misc.  650,  140  N.  Y.  Supp.  327;  Ins.  Co.,  162  App.  Diy.  282,  147  N.  Y.  Supp.  606. 

CONSTRUCTION  OF  PLEADINGS 


§  276.  Construction  of  plea( 

Pleadings  must  be  liberally  oonBtnied  with  a  view  to  substantial  justice  between  the 
parties. 

Dcff|ymtloB.~Code  dy.  proc..  f  619,  amended  so  that  896.  reyd.,  61  App.  Diy.  606,  64  N.  Y.  Supp.  238;  Crin- 

the  rule  of  liboral  construction  snisll  apply  to  the  whole  nian  y.  Kanuth  A  Co..  29  Misc.  623.  61  N.  Y.  Supp.  976, 

pleadiuK;  oricinaUy  reyised  from  code  of  proc.,  I  169.  affd.,  48  App.  Diy.  633,  63  N.  Y.  Supp.  1106;  Dennison 

BcfcreDMS. — ^As  to  sufficiency  of  allegations  in  com-  y.  Musgraye,  29  Misc.  627,  61  N.  Y.  Supp.  16^;  Plass  y. 

plaints,  see  C. P.  A..  11241, 265;  in  answer,  Id..i241,  261.  Weil,  39  Mise.  777,81  N.  Y.  Supp.  299;  Scully  y.  Wolf,  66 

AM^IIeaMon.— Youogs  y.  Kent,  46  N.  Y.  672;  Strong  Misc.  468,  472,  107  N.  Y.  Supp,  181;  Berney  y.  Drezel, 

▼.  Sprool,  53  N.  Y.  497;  Neidecker  y.  Kohlberg,  81  N.  Y.  33  Hun  34:  Smith  y.  Leo,  92  Hun  242.  36  N.  Y.  Supp. 

206:  Marie  y.  Garrison,  83  N.  Y.  14;  Cook  y.  Warren,  88  949;  Woodbury  y.  Scuskrider,  2  Abb.  Pr.  402;  Gould  y. 

N.  Y.  37;  Wetmorey.  Porter,  92  N.  Y.  76;  Clark  y.  Dil-  Blass.  19  Barb.  179;  Moores  y.  Lehman.  62  N.  Y.  Super. 

km,  97  N.  Y.  370;  Lewis  y.  Barton,  106  N.  Y.  70:  Sanders  St.  283. 

▼.  Soutter.  126  N.  Y.  193;  Reed  y.  McConncli,  133  N.  Conatmctton  uaUiist  ple*d€r.— Sultan  of  Turkey 

Y.  425;  DaiseU  y.  Fahys  Watch-Case  Co.,  138  N.  Y.  286;  y.  Tiryakian.  213  N.  Y.  429;  MetropoUton  Printing  Co. 

National  Cont.  Co.  y.  Hudson  Riyer  Water-Power  Co..  y.  O'Neill,  148  App.  Diy.  886,  131  N.  Y.  Supp.  1009; 

170  N.  Y.  430.  reyg.  67  App.  Diy.  620,  73  N.  Y.  Supp.  People  y.  American  Sugar  Refining  Co..  86  Miac.  78,  148 

1142;  Troy  Automobile  Exchange  y.  Home  Ins.  Co.,  221  N.  Y.  Supp.  160. 

N.  Y.  58:  CaKfomia  Packing  Corporation  y.  Kelly  Stor-  Strlet  constracttoil  in  action  for  nenalties. — ^People 

age  A  Diatribu^   Co.,  228  N.   Y.    49;   Lindsay    y.  y.  Qark.  140  App.  Diy.  160,  124  N.  Y.  Supp.  1023. 

Gager.  11  App.  Diy.  93,  42  N.  Y.  Supp.  861;  Jacquelin  EBsenllal  facia  must  be  alleged. — ^Faircnild  y.  Leo. 

y.  Morning  Jonrnal  Assn.,  39  App.  Diy.  516, 618. 67  N.  Y.  149  App.  Diy.  81.  133  N.  Y.  Supp.  572. 

Supp.  290;   Boos  y.  Cleyeland  School  F.  Co..  46  App.  Facts  Implied.— Acker.  Merrall  A  Condit  y.  Richards, 


oyan  y.  Main,  74  App.  Diy.  44,  77  N.  YT  Supp.  229;  696:  Peterson  y.  Eighmie,  161  N.  Y.  Supp.  1066. 

Macearone  y.  Hayes.  85  App.  Diy.  41,  46,  82  N.  Y.  Mfttter  eapable  of  dWerept  meanuiiBS*— Oleott  y. 

Bapp.  1005;  Candee  y.  Baker,  131  Diy.  App.  641,  116  Carroll,  39  KT.  Y.  436;  Marie  y.  Garrison,  83  N.  Y.  14; 

N.  Y.  Supp.  56:  Catterson  y.  Brooklyn  Hdghts  R.  R.  Lorillard  y.  Clyde,  86  N.  Y.  384;  Weber  y.  Huerstel,  11 

Co..  132  App.  Diy.  399,  116  N.  Y.  Supp.  760:  Graham  Mise.  214,  32  N.  Y.  Supp.  1109;  Metsger  y.  Carr,  79  Hun 

y.  Graham,  134   App.  Diy.  777.  779.  119  N.  Y.  Supp.  268.  29  N.  Y.  Supp.  410. 

1013;  Met.  Printing  Co.  y.  O'Neill.  148  App.  Diy.  885,  Amblsaltir.— Browne  y.   Empire  Type-Setting  Ma- 

131  N.  Y.  Supp.  1000;  Pullen  y.  Seaboard  T^adin^  Co.,  chine  Co.,  44  Add.  Diy.  598,  61  N.  Y.  Supp.  126;  Church 


Hipp.  »4i;  uueen  y.  isenescn,  191  App. 

180  N.  Y.  Supp.  856;  Behnont  y.  City  of  New  York.  Pk-oe.  Rep.  36;  Bates  y.  Roeekrans,  23  How.  Pr.  98. 

191  App.  Diy.  717,  182  N.  Y.  Supp.  173;  Harrity  y.  Prayer  for  Judgment.— Gray  y.  Fuller,  17  App.  Diy. 

Steers,   195  App.  Diy.  11,  186  N.  Y.  Supp.  704;   Lain-  29.  44  N.  Y.  Supp.  883;  Hughes  v.  Harlan.  37  App.  Diy. 

fiesta  y.  Storgea.  107  Misc.  458.  176  N.  Y.  Supp.  577;  628.  55  N.  Y.  Supp.  1106;  Lester  y.  SUliere.  50  App.  Diy. 

Fahr  y.  Manhattan  R.  Co.,  9  Mise.  57,  29  N.  Y.  Supp.  1;  239,  63  N.  Y.  Supp.  748;  WilHams  y.  Conners.  63  App. 

Dibblee  y.  Metcalf,  13  Miac.  136,  34  N.  Y.  Supp,  122;  Diy.  699.  66  N.  Y.  Supp.  11;  Freer  y.  Pugsley,  9  Misc. 

Wessd  V.  Carr.  16  Misc.  440,  38  N.  Y.  Supp.  600;  Trueb  316.  30  N.  Y.  Supp.  149;  Prout  y.  Chisholm,  89  iflun  108, 

y.  Asbestos  M|g.  Co.,  16  Mise.  482.  38  N.  Y.  Supp.  604;  34  N.  Y.  Supp.  1066. 

Gruen  y.  Trustees,  etc.,  29  Misc.  203,  60  N.  Y.  Supp.  SubstantUl  Justice.— Queeny  v.  Willi.  2^5  N.  Y.  374. 

§  276.  Construction  of  allegations  in  verified  pleadings. 

The  allegations  or  denials  in  a  verified  pleading  must,  in  fonn,  be  stated  to  be  made  by 
the  party  pleading.    Unless  they  are  therein  stated  to  be  made  upon  the  information  and 
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belief  of  the  party,  they  must  be  regarded  for  all  purposes,  including  a. criminal  prosecution, 
as  having  been  made  upon  the  knowledge  of  the  person  verifying  the  pleading.  An  allega- 
tion that  the  party  has  not  sufficient  knowledge  or  i^ormation  to  form  a  belief  with  re- 
spect to  a  matter,  must,  for  the  same  purposes,  be  regarded  as  an  allegation  that  the  person 
verif3ring  the  pleading  has  iu)t  such  knowledge  or  infonnation. 

]leclTatloii.~Code  dv.  proo.,  f  634,  verbatim.  Co.,  110  N.  T.  160;  Powen  r.  Rome,  ete.,  R.  Co..  8  Hon 

By  aceni.— Beyer  v.  Wilaon,  46  Hun  897.  2S5:  Wood  r.  Baydure.  39  Hun  144;  Pratt  Mfg.  Co.  r. 

By   attomey.—Ameriean   Audit   Co.    ▼.    Indaatrial  Jordan  Iron  k  C  Co.,  89  Hun  644;  Robert  Gere  Bank 

Federation,  84  App.  Div.  304,  82  N.  Y.  Supp.  642;  Pardi  v.  Inman.  61  Hun  97,  6  N.  Y.  Supp.  457;  Swinburne  r. 

▼.  Conde,  26  Miao.  202.  56  N.  Y.  Bupp.  1004.  HoclcweU,  68  How.  Pr.  312. 

Information  and  bdlcff.— Bennett  v.   Leeds  W%. 

OBJSCnONS  TO  PLEADINGS 

§  277.  Demurrer  abolished;  objections  to  pleadings,  how  taken. 

The  demurrer  is  abolished.  An  objection  to  a  pleading  in  point  of  law  may  be  taken 
by  motion  for  judgment  as  the  rules  provide.  (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1, 
1921.) 

narifatton. — New.      Superaedes    code     dr.     proe..  New  Jenejr  nraotioe  are  aa  followa:  The  dilatory  pleaa 

\\  493,  494.    Demurrer  luw  been  aboilBtied  in  England  and  pleaa  in  abatement  may  be  taken,  under  the  propoaed 

and  New  Jersey  and  ite  abolition  in  thie  atate  ia  reoom-  eeotion*  by  anawer  or  reply,  as  well  aa  by  motion.     In 

mended  hj  the  New  York  State  Bar  AaK>oiation  and  the  New  Jenej  they  may  be  taken  by  motion  only.     Aa 

New  York  County  Lawyers  Aaeoeiation.  pcinta  of  law  taken  by  the  pleading  may  be  Hiepeaed  of 

In  substance,  this  is  the  New  Jersey  provision.    See  before  trial,  under  a  subaequent  section,  nothinc  i>  caiaed 

New  Jersey  aupreme  court  rules  (1913,  amended  in  1913),  by  requiring  a  aeparate  motion.    FurthemuMV,  the  New 

which  read,  in  part,  aa  follows:  Jersey  j;>raotioe  authorises  the  issues  on  such  pleas,  where 

"Anv  nleadina  may  be  struck  out  on  motion  on  the  the  objection  does  not  appear  on  the  faoe  of  the  objee- 

ground  that  it  diadoses  no  cause  of  action,  defense  or  tionable  jpleadins,  to  be  tried  out  on  affidavits.     The 

counterclaim,  respectiyely.    .     .    In  lieu  of  a  motion  adviaabihty  of  this  method  is  not  apparent, 

to  strike  out,  the  same  objeetion  and  any  point  of  law  The  form  of  the  motion  to  present  objeotions  is  left  to 

(other  than  a  question  of  pleadings  or  practice)  may  be  rules.     Uniform  relief  upon  disi^oeing  of  objections  to 

raised  in  the  answering  pleadings?'    (Rule  26,  in  part.)  pleadings  cannot  well  be  stated  m  the  statute.    For  in- 

"Objections  to  pleadings  other  than  those  provided  stance,  the  objection  that  there  is  a  defect  or  miaioinder 

for  in  rule  26,  above,  diall  be  made  by  motion.^    (Rule  of  parties  will  not  be  a  ground  for  dismissing  a  complaint. 

27,  in  part.)            ,,  The  reference  to  certain  objections  imich  may  be 

"Pleas  to  the  jurisdiction  and  pleas  in  abatement  are  taken  by  motion  only,  aa  the  rules  nrovide,  is  intended 

aboUshed.    In  lieu  thereof,  objections  shall  be  made  by  to  include  objections  on  the  ground  that  a  j4eading  ia 

motion.    The  evidence  neosssary  to  deteormine  the  ques-  indefinite  ana  uncertain,  and  similar  objections, 

tion  may  be  taken  by  depositions,  or  as  the  court  may  The  amendment  oi  1921    made  to  oonform  to  eivil 

direct."     (Rule  28.)  practice  rules.  106-111. 

The  distinctions  between  the  proposed  section  and  the 

§  278.  Certain  objections ;  when  waived. 

An  .objection  on  either  of  the  following  grounds,  appearing  on  the  face  of  a  pleading,  is 
waived  unless  taken  by  motion: 

1.  As  to  the  complaint:  (a)  that  the  court  has  not  jurisdiction  of  the  person  of  the  defend- 
ant in  cases  where  jurisdiction  may  be  acquired  by  his  consent;  (b)  that  the  plaintiff  has 
not  legal  capacity  to  sue;  (c)  that  another  action  is  pending  between  the  same  parties  for 
the  same  cause;  (d)  that  there  is  a  misjoinder  of  parties  plaintiff;  (e)  that  there  is  a  defect 
of  parties,  plaintiff  or  defendant;  (f)  that  causes  of  action  have  been  improperly  united. 

2.  As  to  a  counterclaim:  (a)  that  the  defendant  has  not  legal  capacity  to  recover 
upon  the  same;  (b)  that  another  action  is  pending  between  the  same  parties  for  the 
same  cause;  (c)  that  the  counterclaim  is  not  one  which  may  be  prof>erly  interposed  in 
the  action.    (Am.  by  L.  1921,  ch,  372,  in  effect  Oct.  1,  1921.) 

Deiivatloii. — C€>6b  civ.  proe..  ||  488.  495,  498,  499.  that  he  intends  to  rely,  for  Instance,  on  a  claim  that 

The  right  to  object  to  a  pleading  in  some  manner,  on  the  another  action  is  pending,  there  is  no  good  reason  why  a 

groimds  stated  in  (|  488,  495,  exists    without  express  plaintiff  shouki  not  notify  the  defendant  that  he  intends 

provision  therefor  but  in  any  event  is  preserved  by  the  to  make  a  like  objection  to  a  counterclaim.    |  488,  as  am. 

proposed  section  at  the  beginning  of  this  article,     .\fter  by  L.  1877,  ch.  416;  originally  revised  from  code  of  proe, 

abolishing  demurrer  the.  remaining  essential  is  that  the  |  144,  subd.  5  new  in  code  civ.  proo.    {  495,  as  am.  by 

dilatory  pleas  and  pleas  in  abatement  be  deemed  waived  L.  1877,  ch.  416;  new  in  code  civ.  proe.,  but  see  code  of 

unless  claimed  before  trial.     This  section  accomplishes  proe..  ft  153.    §  498,  as  am.  by  L.  1877,  ch.  416;  originally 

this.    However,  it  extends  the  waiver  to  the  objections  revised  from  code  of  proe.,   {  147.     §  499,  originally  re 

to  a  counterclaim  set  forth  in  {  495,  subds.  2,  3, 4.    Those  vised  from  code  of  proe.,  (  148. 

objections  were  not  formerly  waived  by  failure  to  demur.  The  amendment  of   1921    made  to  oonform  to  eivil 

If  a  defendant  is  required  to  notify  plaintiff  before  trial  practice  rules,  106-111. 

§  279.  Certain  objections  not  waived. 

An  objection  as  to  the  jurisdiction  of  the  court,  except  as  otherwise  provided  in  the  pre- 
ceding section,  and  the  objection  that  a  complaint,  or  a  statement  therein  of  a  separate 
cause  of  action,  or  a  counterclaim,  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  or  that  a  defense  is  insufficient  in  law  upon  the  faoe  thereof,  are  not  waived  by 
failure  to  raise  the  same  before  trial. 

Derlvatton. — New.    Supersedes  code  civ.  proo.,  §  499. 
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§  280.  Objections;  how  stated. 

An  objection  to  a  pleading  must  be  distinctly  specified  in  the  notice  of  motion.  An 
objection  under  the  last  section  but  one  must  point  out  specifically  the  particular  defect 
relied  upon,  except  as  otherwise  provided  in  this  section.  An  objection  to  a  complaint, 
or  to  a  separate  statement  therein  of  a  cause  of  action,  or  to  a  counterclaim,  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  or  that  the  court  has  not 
jurisdiction  of  the  subject  of  the  action  or  counterclaim,  or  that  the  court  has  not  ju- 
risdiction of  the  person  of  the  defendant,  or  that  another  action  is  pending  between  the 
same  parties  for  the  same  cause,  or  an  objection  to  a  defense  that  it  is  insufficient  in 
law  upon  l^e  face  thereof,  may  be  so  stated  without  further  particulars.  (Am.  by  L. 
1921,  ch.  372,  m  effect  Oct.  1,  1021.) 

DtflfJltioii. — New.     Adapted  from  code  civ.  proc.,     oart;  second  sentence  new  in  code  civ.  proc.,  i  496  new 
if  49(X  496.    §490,  aa  am.  by  L.  1877,  ch.   416;   fint     m  code  oiv.  proc.;  but  see  eode  of  proc.,  f  153. 
sentence  orii^nally  revised  from  code  of  proc.,   i  145,  in         The  amendment  of  1921  made  to  conform  to  civil 


§  281.  Motion  as  to  part;  pleading  as  to  remainder. 

A  party  may  make  a  motion  directed  to  a  specified  cause  of  action,  counterclaim  or 
d^ense  luod  plead  to  a  separate  cause  of  action,  counterclaim  or  defense,  contained  in 
the  same  pleading.    (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.)| 

DvtTmtioil«i — ^A  8id>stitute  for  eode  civ.  pfoe..  §492;        The  amendment  of  1921   made  to  conform  to  civil 
otipnaUy  revised  from  code  of  proc.,  |  145,  m  part,  ana     pvaetice  vules,  106-111. 
S151. 

§  282.  Effect  of  serving  answer  or  reply  pen^ng  a  motion. 

The  service  of  an  answer  or  reply  to  a  pleading,  or  to  a  separate  cause  of  action,  counter- 
claim or  defense,  to  which  a  motion  has  been  addressed,  shall  be  deemed  an  abandonment 
of  the  motion.  This  section,  however,  shall  not  be  deemed  to  authorise  the  service  of  such 
answer  or  reply  after  the  time  therefor  expires  and  before  the  determination  oi  the  motion, 
without  an  order  therefor. 

§  283.  Pleading  after  disposition  of  motion. 

If  objections  to  a  pleading,  presented  by  motion,  be  not  sustained,  the  moving  party  may 
serve  an  answer  or  reply,  or  an  amended  answer  or  reply  where  he  has  pleaded  to  a  separate 
cause  of  action,  counterclaim  or  defense  not  affected  by  the  motion,  as  a  matter  of  right, 
after  the  decision  of  the  motion  and  before  the  expiration  of  ten  days  after  service  of 
notice  of  the  entry  of  the  order  deciding  the  motion,  unless  the  court  shall  be  of  the  opinion, 
to  be  stated  in  the  order,  that  the  objections  are  frivolous.  Upon  the  decision  of  a  point 
of  law,  at  trial  or  special  term  or  in  the  appellate  division  or  court  of  appeals,  the  court, 
in  its  discretion,  also  may  allow  the  party  in  fault  to  plead  anew  or  amend,  upon  such 
terms  as  are  just. 

Dertmtioii. — New.    See  code  civ.  proc..  I  497,  am.        Amendment. — Ck>ler  v.  lAmb,  24  App.  Div.  623,  48 

by  L.  1S77,  ch.  416;  originally  reviaed  from  code  of  proc.,  N.  Y.  Supp.  223;  Woodworth  v.  Brooklyn  Elev.  R.  R. 

1 172.  Co.,  29  App.  Div.  1.  51  N.  Y.  Supp.  323;  Myers  v.  Led- 

Ptead  Ofer.— Whiting  v.  Mayor,  37  N.  Y.  SCO;  Mo-  orer,  119  App.  Div.  332.  104  N.  Y.  Supp.  236;  Crowley 

Cargo  v.  Jeigene.  206  N.  Y.  363;  Hull  v.  HuU,  225  N.  Y.  v.  La  Brake.  147  App.  Div.  389,   132  nT  Y.  Supp.  155; 

842;  McNeil  v.  Boaxd  of  Supervisort,  131  App.  Div.  126,  Hamilton.  Tiuflt  Co.  v.  SchevHn,  156  App.  Div.  307,  141 

115  N.  Y.  Supp.  215;  NiUwn  v.  Lawrence,  148  App.  Div.  N.  Y.  Supp.  232;  Palma  v.  Town  of  North  Hempstead 

155,  132  N.  Y.  Supp.  664:  Crotty  v.  Erie  Railroad  Co.,  170  App.  Div.  512.  156  N.  Y.  Supp.  468;  Cox  v.  Bates, 

149  App.  Div.  262,  133  N.  Y.  Supp.  696;  Keepers  v.  27  Misc.  816.  57  N.  Y.  Supp.  816;  German  Saidnffs  Bank 


115  N.  Y.  Supp.  215;  NiUson  v.  Lawrence,  148  App.  Div.  N.  Y.  Supp.  232;  Palma  v.  Town  of  North  Hempstead. 

___    -—  N.  Y.  Supp.  664:  Crotty  V.  Erie  Railroad  Co..  170  App.  Div.                             "              -    -           - 

.  Div.  262,  133  N.  Y.  Supp.  696;  Keepers  v.  27  Misc.  816.  £ 

Hartley  Co.,  150  App.  Div.  252,  134  N.  Y.  Supp.  896;  v.  Dunn,  75  Misc.  251.  135  N.  Y.  Supp.  56;  O'Connor  v. 

Hamilton  Trust  Co.  v.  SohevUn,  156  App.  Div.  307,  141  Christopher.  90  Misc.  77,  152  N.  Y.  Supp.  955;  Fielden 

N.  Y.  Bopp.  232;  White  v.  Jackson.  39  Misc.  218.  79  N.  v.  Carelli,  26  How.  Pr.  173,  16  Abb.  289;  Snow  v.  Fourth 

Y.  Supp.  393;  Hayes  v.  Kedsie,  11  Hun  577;  Thatcher  .Nat.  Bank.  7  Bob.  479. 
V.  Candee,  3  Keyes  157. 

§  284.  IHsposition  of  points  of  law. 

(Repealed  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921,  to  conforai  to  rules  of  civil 
practice,  106-111.) 
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IS285-287  CIVIL  PRACTICE  ACT  art.  28 


ARTICLE  28 
Interpleader 


See.  285.  Action  of  interpleader. 

286.  Proeoduro  in  action  ol  inteijpleader. 

287.  Interpleader  in  pendiiMC  action. 


§  286.  Action  of  interpleader. 

When  any  sum  of  money  shall  be  due  and  payable  under  or  on  accoimt  of  a  contract  and 
the  whole,  or  any  part  thereof  exceeding  fifty  dollars  in  amount,  shall  be  claimed  or  de- 
manded by  adverse  claimants,  the  debtor  may  bring  suit  in  any  court  having  jurisdiction 
thereof  and  of  the  parties  demanding  judgment  of  interpleader  and  and  that  the  debtor  be 
permitted  to  pay  the  amount  of  the  debt  into  court  and  that  such  debtor  upon  such  payment 
into  court  be  discharged  from  any  further  liability  to  any  of  the  parties  to  the  action. 

DeriTatioii. — Code  civ.  proc,  i  820a,  as  added  by  Application. — ^Biown  v.  Arfoogast,  etc.,  Co.,  162  App. 

L.  1908,  ch.  285.  first  sentence,  without  change  of  sub-  Div.  603,  147  N.  Y.  Supp.  998;  U.  S.  Mortgage  St  Trust 

stance.  Co.  v.  Vermilye  A  Power.    72   Misc.    375,  130  N.  Y. 

CoiutnictlOD.—Ro8enberg  v.  Viane,  Inc..  109  Mise.  Supp.   303. 
216.    179   N.   Y.   Supp.   447. 

§  286.  Procedure  in  action  of  interpleader. 

When  service  of  the  summons  and  complaint  shall  have  been  made  upon  all  the  claimants 
in  an  action  of  interpleader  based  on  a  contract  under  or  on  account  of  which  a  sum  of  money 
shall  be  due  and  payable,  where  the  whole  or  any  part  thereof  exceeds  fifty  dollars  in  amount, 
the  plaintiff  may  make  application,  by  petition  or  upon  affidavits  for  an  order  permit- 
ting and  directing  the  plaintiff  to  pay  the  amoimt  of  the  debt  into  court  and  that  the  plain- 
tiff upon  the  payment  into  court  of  the  amount  of  the  debt  as  required  by  the  order  be  dis- 
charged from  any  further  liability  to  any  of  the  defendants  in  such  action,  and  the  court, 
upon  satisfactory  proof  by  affidavit  or  otherwise  as  the  court  may  require  of  the  facts 
alleged  in  the  complaint  and  that  the  whole  or  part  of  the  debt  is  claimed  adversely  by 
the  defendants  without  any  collusion  on  the  part  of  the  plaintiff  and  that  the  amount 
thereof  is  not  in  dispute,  may  make  such  an  order  upon  such  terms  as  to  costs  and  dis- 
bursements payable  out  of  the  money  so  adversely  claimed  as  to  the  court  may  seem  just; 
and  upon  the  payment  into  court  of  the  amount  of  such  debt  and  complying  with  the 
terms  of  such  order,  the  plaintiff  shall  stand  discharged  from  any  further  liability  to 
any  of  the  defendants  in  said  action  on  account  of  such  debt  and  contract.  Notice  of 
such  application,  together  with  copies  of  the  papers  upon  which  the  same  is  made,  shall 
be  personally  served  on  each  of  the  defendants  at  least  five  and  not  more  than  fifteen 
days  before  the  return  day  thereof. 

Derlvatloii. — Code  civ.  proc,  |  820a,  as  added  by  L.  Parties    defendmnt. — ^Edison    Electric    Illuminating 

1908,  ch.  285,  except  first  sentence,  without  change  of  Co.  v.  Frick  Co.,  146  App.  Div.  605, 131  N.  Y.  Supp.  125. 

substance.  PtcmMT. — ^Western    Commercial    Travellers'    Assn.    v. 

Complaint.— Pouch  v.  Prudential  Ins.  Co..  204  N.  Y.  Lanseheineken,  139  App.  Div.  592,  124  N.  Y.  Supp.  182. 

281;  Sulsberger  v.  Seklir,  153  App.  Div.  749,  138  N.  Y.  Dlsimte  M  to  amovnt  liiT^lTed.— Empire  Eneineez^ 

Supp.  691.  ing  Corp.  v.  Mack.  217  N.  Y.  85:  Supreme  Lodge  KnightB 

Serrtce  of  iioiiiC8ld<nito    hj  pabllcstloii.— Hanna  ALadies  of  Honor  v.  Stapf,  160  N.  Y.  Supp.  1051. 


§  287.  Interpleader  in  pending  action. 

A  defendant  against  whom  an  action  to  recover  upon  a  contract  or  an  action  of  eject- 
ment or  an  action  to  recover  a  chattel  is  pending  at  any  time  before  answer  upon  proof  by 
affidavit  that  a  person  not  a  party  to  the  action  makes  a  demand  against  him  for  the  same 
debt  or  prop)erty  without  collusion  with  him  may  apply  to  the  court  upon  notice  to  that 
person  and  the  adverse  party  for  an  order  to  substitute  that  person  in  his  place  and  to  dis- 
charge him  from  liability  to  either,  on  his  paying  into  court  the  amount  of  the  debt  or  deliv- 
ering the  possession  of  the  property  or  its  value  to  such  person  as  the  court  directs;  or, 
upon  it  appearing  that  the  defendant  disputes  in  whole  or  in  part  the  liability  as  asserted 
against  him  by  different  claimants  or  that  he  has  some  interest  in  the  subject-matter  of  the 
controversy  which  he  desires  to  assert,  his  application  may  be  for  an  order  joining  the  other 
claimant  or  claimants  as  co-defendants  with  him  in  the  action.   The  court,  in  its  discretion, 


art.  28  INTERPLEADER  §  287 

may  make  such  order  upoiK.such  terms  as  to  cost  and  payments  into  court  of  the  amount  of 
the  debt  or  part  thereof  or  delivery  of  the  possession  of  the  property  or  its  value  or  part 
thereof  as  may  be  just,  and  thereupon  the  entire  controversy  may  be  determined  in  the 
action. 

Borlfmtioii.— Code  dv.  rprocM    §820.  as  am.  by  L.  Am.  Div.  233, 41 N.  Y.  Supp.  WA\  Woolworthv.  PhcBnix 

1877.  ch.  418,  L.  1894.  ch.  24d,  without  ohaiuBe  of  mib-  M«t.  life  Ins.  Co.,  25  App.  Div.  629.  49  N.  Y.  Supp. 

■taaee;  origLDally  leviaed  from  code  of  proc.,  1 122,  last  512;  American  Truat  4c  Sav.  Bank  v.  Thalheimer,  29 

sentenee.  Div.  170.  51  N.  Y.  Supp.  803;  Golden  v.  Met.  Life  Ina. 

BcTcrciMCt.— Brinciag  in  neoeaaary  parties,  C.  P.  A..  Co..  35  App.  Div.  569,  55  N.  Y.  Supp.  143;  Southwaric 

)  193;  interpleader  in  court  of  claims.  Ct.  CI.  A.,  f  90;  Nat.  Bank  v.  Gbilds,  39  App.  Div.  560.  57  N.  Y.  Supp. 

mterpleading  daimanU  to  bank  deposits,  banking  1..  789;  Post  v.  Emmett.  40  App.  Div.  477.  58  N.  Y.  Supp. 

I  111  129:  Wells  v.  Nat.  aty  Bank,  40  App.  Div.  498,  58  N. 

O»iistmellon. — Hemmeriefa  v.  Union  Dime  Sav.  In-  Y.  Supp.  125;  Kreiser  v.  City  of  New  York,  46  App. 

stitution,  144 'App.  Div.  413,  419.  129  N.  Y.  Supp.  267;  Div.  16.  61  N.  Y.  Supp.  329;  Bacon  v.  American  Surety 

Rosenberg  v.  Viane.  Inc.,  109  Misc.  215.  179  N.  Y.  Supp.  Co..  53  App.  Div.  150.  65  N.  Y.  Supp.  738;  Grell  v.  Globe 

447.  A  Rutgen  Fire  Ins.  Co.,  55  App.  Div.  612. 67  N.  Y.  Supp. 

Intent  and  putpoM.— Pouoh  v.  Prudential  Ins.  Co.,  253;  Sullivan  v.  Crowe,  72  App.  Div.  5.  76  N.  Y.  Supp. 

204  N.  Y.  281.  98;  Van  Wagoner  v.  Buckley,  148  App.  Div.  808,  133 


i»auowa  V.  rroviaent  uxe  a  rrust  ijo.,  rza  App.  i^iv.  cmiv.  j:»anK,  lo  xmsc.  oa/.  4U  im.  x.  Bupp.  xviueonon  v. 

646, 109  N.  Y.  Supp.  1058;  Best  v.  New  York  City  Water  Met.  Life  Ins.  Co..  20  Misc.  403.  45  N.  Y.  Supp.  1033; 

Front  Co..  158  App.  Div.  555,  143  N.  Y.  Supp.  814;  Schweiger  v.  German  Sav.  Bank,  27  Misc.  123,  57  N.  Y. 

Kninnan  v.  Hanover  Fire  Ins.  Co.,  45  Misc.  346.  90  N.  Supp.  356;  Vandewater  v.  Mut.  Res.  L.  Ins.  Co..  44 

Y.  Supp.  448;  U.  &  Mortgage  &  Trust  Co.  v.  Vermilye  Misc.  316,  89  N.  Y.  Supp.  845;  Siegel  v.  Goldstone.  75 

Si  Power.  72  Misc.  375,  130  N.  Y.  Supp.  303;  Kats  v.  Misc.  469,  133  N.  Y.  Supp.  453;  Barnes  v.  Mayor.  27 

Witt.  74  Misc.  582.  134  N.  Y.  Supp.  675;  Lane  v.  New  Hun  236;  Mars  v.  Albany  Savings  Bank,  64  Hun  424, 

York  life  Ins.  Co..  56  Hun  92.  9  N.  Y.  Supp.  52;  New  19  N.  Y.  Supp.  791;  s.  c,  69  Hun  398,  23  N.  Y.  Supp. 

combe  v.  Ostrander.  107  Misc.  672.  177  N.  Y.  S\u>p.  391.  658;  Wenstrom  Electric  Co.  v.  Bloomer.  85  Hun  389. 


moe  V.  ustranoer.  lui  Misc.  07Z.  177  n.  x.  supp.  sui.  oos;  wenstrom  iiJiectno  uo.  v.  isioomer.  6d  nun  dovi. 

NfttilK  or  lemMly.— Windecker  v.  Mtuual  Life  Ins.  82  N.  Y.  Supp.  903;  Singer  v.  New  York  Life  Ins.  Co., 

).,  12  App.  Div.  73.  43  N.  Y.  Supp.  358;  La  Femina  v.  160  N.  Y.  Supp.  442. 

Azaene.  69  App.  Div.  285.  74  N.  Y.  Supp.  749;  Hasberg  Interpleader  by  a  tmst  company  smnted* — ^Evans 


Co.,  12  App.  Div.  73.  43  N.  Y.  Supp.  358;  La  Femina  v.  160  N.  Y.  Supp.  442. 
Lraene.  69  App.  Div.  285.  74  N.  Y.  Supp.  749;  Hasberg        Interpleader  by  a  tmsf  company  sraniea* — ^iL-vans 

.  Moaes,  81  App.  Div.  199,  80  N.  Y.  Supp.  867;  Helene  v.  Guaranty  Trust  Co..  187  App.  Div.  30.  175  N.  Y. 

▼.  Com  Exeh.  Bank.  96  App.  Div.  892.  89  N.  Y.  Supp.  Supp.  118. 
319;  N.  E.  Mut.  life  Ins.  Co.  v.  Odell.  50  Hun  279.  2  N.         Order  denied.— R^niolds  v.  iEtna  Life  Ins.  Co.,  6 

Y.  Supp.  873;  Drefua  v.  Caaey,  52  Hun  95.  5  N.  Y.  Supp.  App.  Div.  254.  39  N.  Y.  Supp.  885;  Nat.  Union  Bank  v. 

65;  SetieU  v.  Lowe,  75  Hun  43,  26  N.  Y.  Smop.  991;  Du  Kleinwort,  15  App.  Div.  478.  44  N.  Y.  Supp.  469:  Burritt 

Boia  ▼.  Union  Dime  Sav.  Inst..  89  Hun  382.  35  N.  Y.  v.  Preaa  Pub.  Co..  19  App.  Div.  609.  46  N.  Y.  Supp. 

Supp.  307.  296;  s.  c.  25  App.  Div.  141.  49  N.  Y.  Supp.  201;  Bem- 

Aetion  becomes  equitable.— Clark  v.  Mosher.  107..  stein  v.  Hamilton.  26  App.  Div.  206.  49  N.  Y.  Supp.  932; 

N.  Y.  118;  Gleason  v.  Bush.  166  App.  Div.  865,  152  N.  Montague  v.  Jewelers  A  Tradeamen's  Co.,  41  App.  Div. 

Y.  Supp.  54;  Wells  v.  Com  Ezch.  Bank,  43  Miso.  377,  530,  58  N.  Y.  Supp.  715;  Carroll  v.  Demarast,  42  App. 

S7  N.  Y.  Supp.  480;  Dinley  v.  McCullough,  92  Hun  454.  Div.  155.  58  N.  Y.  Supp.  1028;  Jackson  v.  Knickerbocker 

36  N.  Y;  Supp.  1007.  Athletic  Club.  49  App.  Div.  107.  62  N.  Y.  Supp.  1109; 

Action  "upon  a  contract.*'— Walker  v.  City  of  New  McCreery  v.  Inge.  49  App.  Div.  133.  63  N.  Y.  Supp.  158; 

York,  72  Misc.  97.  129  N.  Y.  Supp.  1059.         _  Lateer  v.  Pmdential  Ins^  Co..  64  App_^  Div.  423.  72  N. 

IMsi 
ment 


life  Ins.  Co.,  132  App.  Div.  515.  117  N.  Y.  Supp.  1077.  Div.  765.  133  N.  Y.  Supp.  320;  Heymen  v.  Smadmack, 

Jvrlidlction  In  liankmptcy. — Brewers  A.   M.   Ina.  6  Misc.  527,  27  N.  Y.  Supp.  141;  Master  t.  Bowery  Sav. 

Co.  T.  Davenport,  10  Hun  264.  Bank.  31  Misc.  178,63  N.  Y.  Supp.  964;  Cohen  v.  Cohen. 

Time   of  motion. — Edelson   v.    Epstein.    27   Miso.  35  Misc.  206,  71  N.  Y.  Supp.  481;  Dennison  v.  Snyder, 

543,  58  N.  Y.  Supp.  334;  Butler  v.  Atlantic  Trust  Co..  98  Misc.  44.  162  N.  Y.  Supp.  271;  Baker  v.  Brown,  64 

28  Miso.  42,  59  N.  Y.  Supp.  814;  Michigan  Sav.  Bank  Hun  627.  19  N.  Y.  Supp.  258;  Du  Boia  v.  Union  Dime 

▼.  Coy.  Hunt  &  Co..  45  M^iac.  40,  90  N.  Y.  Supp.  814.  Sav.  Inst..  89  Hun  382.  35  N.  Y.  Supp.  397;  Apoelbaum 

Fulnfe  to  apply  before  answer. — Sophian  v.  Fi-  v.  Roaenblum,  150  N.  Y.  Supp.  472;  United  Shoe  Re- 

ddity  A  Deposit  Co..  184  App.  Div.  553.  pairing  Machine  Co.   v.   Dochtermann  Storage  Ware- 
Notice.— O'Connor  V.  Lock.  148  App.  Div.  765.  133  [ouae  Co..  186  App.  Div.  359.  174  N.  Y.  Supp.  284. 

N.  Y.  Supp.  320;  Vyne  v.  Moaaon,  92  Miao.  447.  156  N.  Interpleader  of  parties  maidnc  no  claim  denied.— 

Y.   Supp.   274.  Brown  Shoe  Co.  v.  Vandam  Warefaouae  Co.,  186  App. 

Floor  necessary. — Pouch  v.   Prudential    Ina.    Co.,  Div.  718,  175  N.  Y.  Supp.  68. 

204  N.  Y.  281;  Mitchell  v.  Catlin  A  PoweU  Co.,  71  Misc.  Banldnc  law.— Steiner  v.   East   River    Sav.   Inat.. 

450.  128  N.  Y.  Supp.  692;  Vyne  v.  Mosson,  92  Miso.  -  _         -     -   ^ 

447.  156  N.  Y.  Supp.  274;  Singer  v.  New  York  Life  Ins. 

Co..  160  N.  Y.  Supp.  442. 
Older  dtocretlonary. — Barry  v.  Mut.  life  Ins.  Co.. 

53  N.  Y.  536. 

Interpleader   by   consent. — Jacobs   v.    Lieberman,  45  Misc.  27,  90  N.  Y.  Supp.  896. 

51  App.  Div.  542,  64  N.  Y.  Supp.  953.  Nonresident,  substltnoon  of.— BuUowa    v.  Provi- 

Order  Kranted.--Crane  v.   MeDonald,   118  N.   Y.  dent  Life  &  Trust  Co.,  125  App.  Div.  545.  109  N.  Y. 

648;  BasseU  v.  Leslie,  123  N.  Y.  396;  MoCormick  v.  Supp.   1038. 

Supreme  Council  C.  B.  L.,  6  App.  Div.  176.  39  N.  Y.  I^lunctlon  restraining  replevin. — Altman  &  Co. 

Supp.  1010;  Stevenson  v.  New  York  Life  Ins.  Co..  10  v.  Comstock.  165  App.  Div.  160.  150  N.  Y.  Supp.  662* 


Supp.  189;  Master  v.  Bowery  Sav.  Bank.  31  Misc.  178. 
63  N.  H.  Supp.  964;  Gottachall  v.  Gemum  Sav.  Bank. 


§  288  CIVIL  PRACTICE  ACT  art.  29 


ARTICLE  29 
Testimony  by  depositioii 

Sec.  288.  Testimony  by  deporition  during  pendency  of  action,  and  before  trial. 

289.  Testimony  of  corporation  or  aasociation:  how  taken. 

290.  Notice  of  taking  testimony  by  depositton. 

291.  Motion  to  racaXe  or  modify  the  notice. 

292.  Proceeding  by  order  in  the  first  instance  in  fieu  of  notice. 

293.  Order  for  taking  testimony  by  deporition  before  trial  or  after  judgment. 

294.  General  provisions  relating  to  ordfers. 

295.  Testimony  by  deposition  before  action  is  commenced. 

296.  Production  of  books  and  papers. 

297.  Testimony  of  person  in  prison. 

298.  Testimony  to  oe  taken  by  stipulation. 

299.  Compelling  attendance  of  witnesses. 

300.  Where  witness  may  be  compelled  to  attend. 

301.  Before  whom  testimony  may  be  taken. 

302.  Manner  of  takinc  testimony. 

303.  When  testimony  by  deposition  to  be  read  in  evidence. 

304.  Conditions  under  which  deposition  may  be  read  in  evidence. 

305.  Effect  of  deposition. 

306.  Physical  examination. 

307.  Testimony  b^  deposition  to  be  used  on  motion. 
306.  Depositions  m  special  proceedings. 

309.  Letters  rogatory. 

§  288.  Testimony  by  deposition  during  pendency  of  action  and  before  trial. 

Any  party  to  an  action  in  a  court  of  record  may  cause  to  be  taken  by  deposition^  before 
trial,  his  own  testimony  or  that  of  an  adverse  party,  which  is  material  and  necessary  in  the 
prosecution  or  defense  of  the  action.  A  party  to  such  an  action  also  may  cause  to  be  so 
taken  the  testimony,  which  is  material  and  necessary,  of  the  original  owner  of  a  claim  which 
constitutes,  or  from  which  arose,  a  cause  of  action  acquired  by  the  adverse  party  by  grant, 
conveyance,  transfer,  assignment  or  endorsement  and  which  is  set  forth  in  his  pleading  as 
a  cause  of  action  or  counterclaim.  Any  party  to  such  an  action  also  may  cause  to  be  so 
taken  the  testimony  of  any  other  person,  which  is  material  and  necessary^  where  such  per- 
son is  about  to  depart  from  the  state,  or  is  without  the  state,  or  resides  at  a  greater  distance 
from  the  place  of  trial  than  one  hundred  miles,  or  is  so  sick  or  infirm  as  to  afford  reasonable 
grounds  of  belief  that  he  will  not  be  able  to  attend  the  trial,  or  other  special  circiunstances 
render  it  proper  that  his  deposition  should  be  taken.    (Am.  by  L.  1920,  ch.  926.) 

DerlTatlon.~New.       Supersedes     code     civ.     proc,  Bork,52Miso.  295. 102  N.  Y.  Supp.  152;  Smith  v.Servic, 

5870,  in  part,  §  871,  in  part,   (  872,  in  part.  $  887,   in  59  Hun  552,  13  N.  Y.  Supp.  941:  Farmers'  Nat.  Bank  ▼. 

part,  and  f  888.  subdB.  1-5.  Underwood,  90  Hun  342,  35  N.  Y.  Supp.  693;  Matter  of 

References.— Rules  of  civil  practice,  120-137.  Weil,  25  App.  Div.  173,  49  N.  Y.  Supp.  133;  Matter  of 

History. —Akhurst  v.  National  Starch  Co..  64  Misc.  Anthony  ACo.,  42  App.  Div.  66.  58  N.  Y.  Supp.  907; 

445.  119  N.  Y.  Supp.  561;  Lots  v.  Standard  Vulcanite  Matter  of  White.  44  App.  Div.  119.  60  N.  Y.  Supp.  702; 

Pan  Co..  102  Misc.  68,  168  N.  Y.  Supp.  446.  Long  Island  Bottlers'   Union  v.  Bottling  Brewers.  65 

Special  circmnstonces.— Hill  v.  Bloomingdale.  136  App.  Div.  459.  72  N.  Y.  Supp.  976:  Sehwarz  v.  Robixison. 

App.  Div.  651,  121  N.  Y.  Supp.  370;  Harburger  v.  West-  129  App.  Div.  404,   113  NT  Y.  Supp.  995;  Matter  of 

Chester  Fire  Ins.  Co.,  167  App.  Div.  1,  152  N.  Y.  Supp.  Singer,  40  Misc.  561,  82  N.  Y.  Supp.  870;  A.  K.  Hurst 

272;  Barnet  v.  New  York  Cent,  ft  H.  R.  R.  R.  Co.,  106  ▼.  National  Starch  Co.,  64  Misc.  445.  119  N.  Y.  Supp. 

Misc.  198.  175  N.  Y,  Supp.  491.  511;  Davidson  v.  City  of  New  York,  221  N.  Y.  4^. 

Purpose  of  statute.— Koplin  v.  Hoe,  123  App.  Div.  Municipal  corporations.— Uvalde  Asphalt  Paviztg 

827,  108  N.  Y.  Supp.  602;  CahiU  v.  Kurshecdt.  30  Misc.  Co.  v.  City  of  New  York,  149  App.  Div.  491.  134  N.  Y. 

833.  61  N.  Y.  Supp.  1100;  Doll  v.  Smith,  43  Misc.  417.  Supp.  50;  Davidson  v.  City  of  New  York,  176  App.  Div. 

89  N.  Y.  Supp.  331,  rcvd.,  95  App.  Div.  632.  88  N.  Y.  969,   161   N.  Y.  Supp.   1006. 

Supp.  1096;  Hay  v.  Zeiger,  50  App.  Div.  462,  64  N.  Y.  SuiTO|ate*8  court.    People  ex  rel.  Lewis  v.  Fowler. 

Supp.  202;  Matter  of  Erie  Malleable  Iron  Co.,  90  Hun  229  N.  Y.  84;  People  ex  rel.  Lewis  v.  Fowler.  189  App. 

62,  35  N.  Y.  Supp.  597;  Continental  Securities  Co.  v.  Div.  335,  178  N.  Y.  Supp.  500;  Matter  of  Hodtman.  118 

Belmont,  147  App.  Div.  118,  131  N.  Y.  Supp.  713.  Misc.  216,   184  N.  Y.  Supp.   185;Matter  of  Carter,  198 

Application.— Matter  of  Tweedie  Tradmg  Co.,  105  App.  Div.  355,  184  N.  Y.  Supp.  39. 

App.  Div.  426,  94  N.  Y.  Supp.  167;  McKenna  v.  TuUy,  EiaRilnatlon  of  proponent  of  will  before  trial  de- 

109  App.  Div.  598.  96  N.  Y.  Supp.  561;  Grant  v.  Greene  nied.— Matter  of  Hodgman.   107  Misc.  70,   175  N.  Y. 

Consolidated  Copper  Co.,  118  App.  Div.  853,  103  N.  Y.  Supp.  608;  People  ex  rel  Lewis  v.  Fowler,  107  Misc.  253, 

Supp.  676;  Hallenborg  v.  Greene.   120  App.  Div.  813,  176  N.  Y.  Supp.  806. 

105  N.  Y.  Supp.  664;  Koplin  v.  Hoe,  123  App.  Div.  827,  Nonresidents.— Wallace  v.  Bacon.    143     App.    Div. 

108  N.  Y.  Supp.  602;  Bradley  v.  Bradley,  137  App.  Div.  211,  128  N.  Y.  Supp.  130;  Wolf  v.  Union  Waxed  A  Parch- 

751,  122  N.  Y.  Supp.  626;  Metherts  v.Goldschmidt  Bros,  ment  Paper  Co.,  148  App.   Div.  623,  133  N.   Y.  Supp. 

Co.,  64  Misc.  460,  463,  118  N.  Y.  Supp.  610;  Roberts  v.  239;  Mernig    Co.  v.  United  States   Fastener    Co.,    194 

Ogdensburg  &  L.  C.  R.  Co..  29  Hun  154;  Jenkins  v.  Put-  App.  Div.  397,  185  N.  Y.  Supp.  320. 

nam,  106  N.  Y.  272;  Matter  of  Davies,  168  N.  Y.  89;  Klcht   to   examlnaaon.— Shonts  v.   Thomas,    116. 

Davidson  v.  City  of  New  York,  221  N.  Y.  487;  Green  v.  App.  Div.  854,  102  N.  Y.  Supp.  324;  Istok  v.  Senderling. 

Middlesex  Valley "R.  Co..  31  App.  Div.  412,  53  N.  Y.  118  App.  Div,  162.  103  N.  Y.  Supp.  13;  Cherbulies  v. 

Supp.  500;  People  ex  rel.  Morse  v.  Nussbaum,  55  App.  Parsons,  123  App.  Div.  814,  108  N.  Y.  Supp.  321;  Kerr 

Div.  245,  67  N.  Y.  Supp.  492,  revd.  on  other  grounds,  v.  Hammond.  153  App.  Div.  681.  138  N.  Y.  Supp.  619; 

168  N.  Y.  89;  Matter  of  Wright.  Peters  A  Co.,  73  App.  Jurow  A  Co.  v.  Westchester  Fire  Ins.  Co..  163  N.  Y. 

Div.  75.  76  N.  Y.  Supp.  775;  Gee  v.  Pcndas,  87  App.  Div.  Supp.   1069. 

157,  84  N.  Y.  Supp.  32;  Meters  v.  Foster  Paving  Block  Scope     of    eiamlnatlon. — ^Palumbo     v.     L'Araldo 

Co.,  171  App.  Div.  957,  155  N.  Y.  Supp.  760;  Bender  v.  lUliano  Pub.  Co..  150  App. Div.  221. 134  N.  Y.  Supp.  656; 

194 


art.  29                                     TESTIMONY  BY  DEPOSITION  §  288 

BedEal  r.  SiJoiiioii.  189  App.  Div.  310,  178  N.  T.  Supp.  Piv.  142.  40  N.  Y.  Supp.  271  ;Fi8keT.  Smith.  OApp.  Div. 

aOO.  208,  41  N.  Y.  Supp.  176;  Leary  v.  Rioe.  15  App.  Div. 

BmBluttoB  not  llmlled  to  aJBrmathre  eaiue  of  397,  44  N.  Y.  Supp.  82;  Jiminei  v.  Wvd,  2i  App.  Div. 

MttOB.— Herbace  v.  CUy  ol  Utioa,  100  N.  Y.  80.  387.  47  N.  Y.  Supp.  557;  Naab  v.  Stewart.  32  App.  Div. 

BcposiCloDS  aiurlBK  MiL— Hebron  v.   Work.    101  478,  52  N.  Y.  Supp.  1094;  Leaoh  v.  Hjught,  34  App.  Div. 

Ajpp.  Div.  46J»  92  NTy.  Supp.  149;  Goldmark  v.  U.  8.  —  "'  "'  "  "          --^    -  .        .                      .    ji 
Sleetro-GalvanisiDg  Co.,  HI  App.  Div.  526.  97  N.  Y. 

Supp.  1078.  ...  ^^, 

rnpoM  of  ftmmtnattli .  —Book  v.  Bock,  130  App.  920,  70  N.  Y.  Supp.  614;  Johnson  v.  New  Home  Sew. 

Div.  239.  114  N.  Y.  Supp.  473.  Mach.  Co.,  62  App.  Div.  157,  70  N.  Y.  Supp.  875;  In- 

PttrpoM   of  cnunlBatioii   attar  toaae  JoliMd. —  auranoe  Prats  v.  Montauk  FireJ^eteotins  wire  Co..  70 

Whitiey  v.  ftteed,  171  App.  Div.  102,  156  N.  Y.  Supp.  App.  Div.  60,  74  N.  Y.  Supp.  1093;  Com  Ezohance  Bank 

973.  V.  LoriilAid.  84  App.  Div.  194,  82  N.  Y.  Swp.  641; 

Vo  porpetomte  tMtlllMiiy*— Matter  of  Moto  Bloo  Matter  of  EUett  v.  Young,  95  App.  Div.  417,  88  N.  Y. 

Import  Co.,  140  App.  Div.  532,  125  N.  Y.  Supp.  427.  Supp.  661;  Oakes  v.  Star  Co.,  119  App.  Div.  358,  104  N. 

■iminliistkHi   In   ordar    to   frame   eomiilaliil.—  Y.  Supp.  244;  Waitafelder  v.  Moses  Sons  db  Co.,  120  App. 

Heye  v.  American  Chemical  Education  Co.,  185  App.  Div.  144,  104  N.  Y.  Supp.  796;  Ehrioh  v.  Root,  122  App. 

Div.  13.  172  N.  Y.  Supp.  622.  Div.  719, 107  N.  Y.  Supp.  846;  CherbuUea  v.  Parsons,  123 

bamlnatlon  to  flrame  complalat  and  after  tsaue  App.  Div.  814,  108  N.  Y.  Supp.  321;  Diefendorf  v.  Fenn. 

~  led  dtettnjrniaiWMl.— -Matter  of  Gardner,  124  App.  125  App.  Div.  651,  110  N.  Y.  Supp.  68;  Irvina  v.  Hiasins, 


Herald  Co.  V.Kilmer.  172  App.  Div.  687,  159 N.Y. Supp.  Sohuler  v.  Woodward,  137  App.  Div.  576,  125^'N.  Y'. 

251;  Larree  V.  Morse  Dry  Dock  d  RqiMUr  Co.,  161  N.  Y.  Supp.  404;  Hisains  v.  New  York  Dock  Co.,  137  App. 

Sopp.  877.  Div.  823,  122  NTY.  Supp.  465;  Bergstrom  v.  Bidcwur 

Grantod   with   BberaJity.— Hersig   v.    Washington  Co.,  138  App.  Div.  178.  123  N.  Y.  Supp.  29;  Lawson  v. 

Fire  Ins.  Co.,  144  App.  Div.  174,  128  N.  Y.  Supp.  988;  Hotehkiss.  140  App.  Div.  297.  125  NT  Y.  Supp.  261; 

Beahl  V.  Greenbaum,  102  Misc.  623, 169  N.  Y.  Supp.  179.  Kornbluth  v.  Isaacs,  149  App.  Div.  108,  133  N.  Y;  Supp. 

Good  faith  af  apnlieant.— Wallace  v.  Bacon,  143  737;  Del  Genovese  v.  Del  Genovese,  149  App.  Div.  266, 

App.  Div.  211,  214,  128  N.  Y.  Supp.  130;  Vogel  Co.  v,  ""~  "'  "  " ^       ^     ,      rr.     ^ 

Baeker  Construction  Co.,  148  App.  Div.  639,  133  N.  Y. 

Snpp.  225.  Aiiac.  44D,  si  in.  z.  »upp.  405;  Maitiand  v.  Uentral  Gas 

Time  of  applleatfoB.— Frear  v.  Druryea,  151  App.  &  Electric  Co.,  13  Misc.  324.  34  N.  Y.  Supp.  464;  Matter 

Div.  687,   196  N.  Y.  Supp.  264.  of  Gains.  15  Mise.  75,  36  N.  Y.  Supp.  1113;  Lowenthal 

Seeoiid  ezamliiatlon.— Pratt  v.  Bray,  10  Mise.  445,  v.  Leonard,  20  Misc.  420,  45  N.  Y.  Supp.  1031;  Burnett 

31  N.  Y.  Supp.  465;  Lawienoe  v.  Samuels.  20  Miso.  278,  v.  Mitchell.  26  Mise.  547.  57  N.  Y.  Supp.  474;  Obregan 


V.  Anderson  ft  Co.,  191  App.  Div.  608,  181  nT  Y.  Supp.  Weidenfeld  v.  Hollins,  41  Mise.  439.  84  N.  Y.  Supp! 

660.  1084:  Davis  Machine  Co.  v.  Robinson,  42  Misc.  52,  85 

AppHeatton  Id  teeond   dapartmant   for  ezamina^  N.  Y.  Supp.  574;  Koppel  v.  Hatch.  50  Misc.  626,  98  N. 

tion  of  adverse  party  before  trial.— Oshinsky  v.  Gum-  Y.  Supp.  619;  Van  Ripper  v.  Ray,  87  Misc.  445,   150 

berg.  188  App.  Div.  23.  176  N.  Y.  Supp.  406.  N.  Y.  Supp.  947;  Cook  v.  People's  Milk  Co..  90  Misc. 

AmdaTltv^by  whom  made.— Ziegler  v.   Lamb,   5  34,  152  N.  Y.  Supp.- 465:  Lesen  Advertising  Agency  v. 

App.  Div.  47.  40  N.  Y.  Supp.  66;  Orne  v.  Greene.  74  App.  Perkins,  93  Misc.  616,  157  N.  Y.  Supp.  304:  Sprague  v. 


dTv.  404,  77  N.  Y.  Supp.  478;  Treadwell  v.  Greene.  No.  Butterworth,  22  Hun  502;  Fogg  v.  ftsk,  k)  Hun  61; 
2,  87  App.  Div.  425.  84  N.  Y.  Supp.  557;  Reed  v.  Smith,  Fourth  Nat.  Bank  v.  Boynton,  29  Hun  441:  Wayne 
122  App.  Div.  795,  107  N.  Y.  Supp.  988;  New  York  Press     County  Savings  Bank  Co.  v.  Brackett,  31  Hun  434; 


Club  V.  Lloyd,  12  Mise.  210.  34  N.  Y.  Supp.  24;  Rail-  Wilhams  v.  Folsom,  52  Hun  68,  5  N.  Y.  Supp.  211;  Stra- 

road  Age  A  Northwestem  Railroader  v.  Pryibil,  18  Miso.  kosch  v.  Press  Pubhshing  Co.,  53  Hun  603,  6  N.  Y.  Supp. 

561.  42  N.  Y.  Supp.  697;  Doyle  v.  Kimball.  23  Miso.  246;  Howe  v.  Learey,  62  Hun  240,  16  N.  Y.  Supp.  736; 

431.  52  N.  Y.  Supp.  196;  Matter  of  Darling,  31  Misc.  Bigler  v.  Duryw,  73  Hun  556,  26  N.  Y.  Supp.  112;  Ab- 

543.  64  N.  Y.  Supp.  793;  Hale  v.  Rogers,  22  Hun  19;  bott-Downing  Co.  v.  Faber,  87  Hun  299,  34  N.  Y.  Supp. 

Bank  of  Pittabuxgh  v.  Murphy,  18  N.  Y.  Supp.  575.  433;  Kramer  v.  Kramer,  74  N.  Y.  Supp.  1049;  Pfelfer  v. 

AlBdaTlt  by  maiUMdnf  elcrk.~^verman  v.  Waie,  MoNally,  163  N.  Y.  Supp.  577. 

189  App.  Div.  216,  178N.  Y.  Supp.  520.  Names  and  residences.— Dennis  v.    Tebbetts,   29 

SUMleneyof  aflidafltKenerany.—Grant  v.  Greene,  Misc.  600,  61  N.  Y.  Supp.  503;  Matter  of  Cohen.  52  Miso. 

118  App.  Div.  850,  103  N.  Y.  Supp.  674:  Donaldson  v.  400.  104  N.  Y.  Supp.  1027;  Waller  v.  Lyon,  30  Hun  84; 

^o^yn  Heights  R.  R.  Co.,  119  App.  Div.  513.  104  N.  Simmons  v.  Hasard,  66  Hun  612.  20  N.  Y.  Supp.  506; 


Rappolt  V.  Baring.  139  App.  Div.  132.  123  N.  YT  Supp.  Proposed  defendant.>-Matter  of  Anthony  A  Co., 

795;  American  Woolen  Co.  v.  Altlmig,  139  App.  Div.  42  App.  Div.  66,  58  N.  Y.  Supp.  907;  Matter  of  White. 

671.  124  N.  Y.  Supp.  203;  Komblutii  v.  Isaacs.  140  App.  44  App.  Div.  119.  60  N.  Y.  Supp.  702;  Matter  of  Singer. 

Div.   106.   138  NT  Y.  Supp.  737;  Oppenheimer  v.   Van  40  Mlac.  561.  82  N.  Y.  Supp.   870;  Muller  v.  LevyTsi 

Baalte.  161  App.  Div.  601,  136  N.  Y/Supp.  197;  United  Hun  123.  5  N.  Y.  Supp.  118.                   ^             ^ 

States  Drainage  Co.  v.  Hawley,  166  App.  Div.  942.  151  Fcrsons  not  parties.— Town  of  Hancock  v.  First 

N.  Y.  Supp.  1148;  Behl  v.  Greenbaum,  183  App.  Div.  Nat.  Bank,  93  N.  Y.82:F.L.dbT.Co.v.Siefke,  144  N  Y 

238,  171  N.  Y.  Supp.  129;  Centra]  Trust  Co.  v.  weiden-  854;  Montgomery  v.  Knickeibocker,  14  App.  Div.  629. 

fold,  188  App.  Div.  375,  170  N.  Y.  Supp.  767;  Ehrick  v.  43  N.  Y.  Supp.  787;  Johnson  v.  New  Home  Sew.  Mach 

Winter  4k  Co.,  52  Mise.  641, 104  N.  Y.  Supp.  866;  Ketdiam  Co..  62  App.  Div.  157,  70  N.  Y.  Supp.  875:  Muldoon  v 

V.  Bofwland  A  Shafto,  71  Mise.  439,  128  N.  Y.  Supp.  695;  N.  Y.  C.  &  H.  R.  R.  R.  Co..  98  App.  Div.  169.  91  N  y' 

Brisbane  V.  Brisbane.  20  Hun  48;  Fogg  V.  Fisk,  30  Hun  "         --.-..       -         -J^*'.        -     '       a^.  x. 
61;  Fenelitwaager  v.  Dessar.  62  Hun  611.  6  N.  Y.  Supp. 
139;  Lotd  Constmetaon  Co.  v.  Bdisoa  Portland  Cement 

Co..  180  App.  Div.  886,  178  N.  Y.  Supp.  250.  krug,  139  App.  Div.  671,  124  N.  Y.  Supp.  203;  Bernstein 

iBegaffoPa    on    Infiiirmatlon    and    hcUef.— Mo-  v.  Solomon.  140  App.  Div.  316.  125  N.  Y.  Supp.  225- 

>eady  v.  Hai^t.  22  App.  Div.  632,  48  N.  Y.  Supp.  39;  Matter  of  Moto  Bloc  Import  Co.,  140  App.  Div.  532 

llatchfosd  V.  Paine.  24  Apn.  Div.  140,  48  N.  Y.  Supp.  126  N.  Y.  Supp.  427;  Trotter  v.  Brevort.  29  MUc.  662 

'88;  Tannenbaum  v.  Lindeheim,  54  App.  Div.  188.  66  61  N.  Y.  Supp.  181;  Hay  v.  Zeiger,  30  Miac.  35.  61  N  y' 

9.  Y.  Sopp.  876;  Boskowits  v.  8iiIll>aoher.  121  App.  Div.  Supp.  647,  revd.  on  other  grounds,  50  App.  Div.  462*  64 

J76,  106  N.  Y.  Supp.  865:  Mitchell  v.  Cent.  Mines  De-  N.  Y.  Supp.  202;  Reichmann  v.  Manhattan  Co..  26  Hun 

▼elopment  Co..  124  Apo.  Div.  325.  108  N.  Y.  Supp.  958;  433;  Duncan  v.  Jones,  32  Hun  13. 

Dcake  ▼.  Weiaman  *  Co.,  12  Mise.  66,  83  N.  Y.  Supp.  *< About  to  depart  from  the  state."--StaDleton  v 

177;  Matter  of  Atty.-Gen.,  21  Miso.  101,  47  N.  Y.  Supp.  La  Shelle,  124  App.  Div.  661,  109  N.  Y.  Sm>Dr446* 


»•»,  ii«M»»«c«  «w  A»«gr.-vv«H.,  «A  4i<»jpw.  AVA,  vf   y%.   1.  oupp.  L»   csiciie,    i^rt    App.    i^v.    ooi,    i\n    iM.    X.    aupn.    446' 

30,  alld.,  22  App.  Div.  285,  47  N.  Y.  Supp.  883;  Rosen-  Warner  v.  DoclcendorfF.  180  App.  Div.  72.  167  N    y' 

>aam  v.  ttwe,  86  Mise.  410.  73  N.  Y.  Supp.  714;  Davis  Supp.  247;  Rudini  v.  North  British  ft  MeroantUe  'ins* 

lashine  Ca  v.  Robinson,  42  Miso.  52.  ^Tn.  Y.  Supp.  Co!.  91  Misc.  486.  155  N.  Y.  Supp.  301. 

iA.  M.*«^  «f  Brooson,  78  Hun  861.  29  N.  Y.  Supp.  112.  Canse  of  action.— Herbage  v.  City  of  Utica.  109  N 

aa   aSdarlts.— Wallsee  v.   Baeon.    148  Y.  81;  Merritt  v.  Williamson,  27  App.  Div.  121.  50  N* 


CIVIL  PRACTICE  ACT 


{^Y-.8u«, 


. D  37a,  Ml.  4  tf/Y,  8u 

l^UuT.BchDdck,  ISSApp.  Dir.  se«,  173N.  Y.  & 

Am  M  ■armaOm  Mm**.— TnUtiU  v. 
Ul  App.  Div.  S%  12«  N.  Y.  Supp.  409;  Su 
Rnn-Psriier  CoomructioD  Co.,  148  App.  Div, 
N.  Y.  Sapp.  Ue;  Enut  t.  LavL  148  App.  DiT. 
N.  Y.  SiTO).  11. 

AounOBCBt  af  afllaaTlU. — Fnnk  t,  Gr 
MiM.  S97.  ISO  N.  Y.  8upp.  864. 

■immliimtlra  pmnlttnl.— Fumen'  Nat. 
UnditTrood,eApp.Di¥.373.M»J  "  " "" 

_j.  780;  Butler  t.  Rich»rd»ii,  -.  ..,r, 

N.  Y.  Bupp,  7Se:  Stem*  v.  Matropolitui  Tel.  Co..  Ni 
2,  33  App.  Div.  100.  B3  N.  Y.  Supp,  487;  CampboLl  v. 
Block'.  Com.  Ascncy.  38  App,  Div.  137,  56  N.  Y.  Supp. 
MO;  Flut  V,  Hirriscn.  63  App.  Div.  628,  eS  N.  Y.  Rupp. 
236;  Whitm«n  v.  Kaiey,  S8  App.  Div.  92.  68  N.  Y^Sur" 
Ml;  Lone  Islaiul  BottJera  v.  Bu 
Div,  4B9,  72  N.  Y,  Supp,  B7«;  Ti 
so  *op.  Div,  n.S^K."  ' 
ro-Oalvsnidng  Co, 


App.  Div.  304,  112  N,  Y,  8upp.  043;  FUicr  i 

Eiehun  Nftt.  Bulk.  128  Arp,  Div,  288, 113 
0S8;  Cildwcll  v.  Gtmiler,  iSiS         ~'      '" 
8i]pp,  665;  ^ruuf         " 
N,   Y,   Supp.   78B;   : 


>lliy  v.  Itli:ffi«.  1^  App. 
;  SeEKbneider  v.  Wuidc 
-   "-  N,  Y.  Supp,  1000; 


Whito  V,  Improvwi  Property  Holding  Co.  of  New  YoA. 
134  App,  DiT,  »48,  lis  a.  Y,  eupp,  1057;  Spenv  A 
Hutchlu  Co,  V,  O'KnU-Adunn  Co..  13S  App,  IXr.  Z8S. 
lao  N.  Y.  Supp,  362;  Rofan  v,  Adier,  iSf  App.  IKv. 
JOT,  121  N,  Y.  Bum,  941;  Btom  v.  Now  York  Dodl 
"       —  -         —      r_    — :  nTV,  Supp,  465;  Andenon 


0  App,  Div,  301.  13S  N. „ 

40  App.  Div,   507,  125  N.  Y.  Supp,  f 
lolo  Bloc  lnqwn  Co.,  140  App.  Div.  I 


^% 


2:  Goldcnai^  v. 


),  107S;  Hill  V,  MoKJme,  116  App,  Div,  637,  101  N.     Am 


ipp.  Div.  750.  127  N,y,aapp.7! 

144  App.  Div,  587.  12*  N.  Y,  a_,,. 

85  App.     Loughlin  v,  Wodier,  146  App.  Div.  434,  131  N.  Y,  Supp. 

™.m»nn.      176;  Weeki  V.  Whitnej.  149  App,  Div,  OKI.  131  nTY. 

Supp,  406;  Vo»el  Co.  v,  Buier  Conitniclion  Co..  14S 

App.  a3»;  133  N,_Y.  0 —    ~"-  '"-'-  -    "—<---■-    ■■= 


T  N.  Y. 


118  App.  I 


.Supp.  411;  Inok  V.  Sendej 
103  N.  Y.  Supp.  13;  Staplolou' 
6«1,  lOfl  N.  Y.  Supp.  448:  Ely  v,  Perkin*,  127  App. 
Div,  823,  112  N,  yTSupd,  122.  revg,  67  Misc.  381,  108 
N.  Y.  Supp,  613;  Automobile  Club  ol  Ameri™  v.  Cuii- 
VBD.  128  App.  Div,  426,  112  N,  Y,  Supp,  785:  Andenon 
V,  Lianin,  130  App,  Div,  134.  114  ff.  Y.  Supp,  348; 
SchweiDburg  v.  Altinui.  131  App,  Div,  795,  118  N,  Y, 
Supp.  373;  New  Yorii  Ediaon  Sp.  v,  Cily  of  New  York, 
"3  App,  Div,  728,  118  N.  Y,  Supp,  23*;  Thompson  v. 
.i-v  „.  ._.  oi„,  gH^  iig  N.  V,  Supp.  331;  Bioem 
!i  Co.,  140  App,  Div,  S23.  125  N,  Y, 
-  ot  Mow  Bloc  Import  Co..  140  App, 
-    ~  —    People  V,  Natur*]  Cnr- 

"   ■"■  '•  Y,  Supp  "•" 
S  N,  Y,, : 


Supp.  O'" 
N.  Y.  E 


10  V.  Bniciiu.  165  App,  Div,  346,  150 
Rilrw  v,  MeO™,  IBS  App.  Div,  768. 
—    '^    ■  /.  Ruckeleller.  168  Apij. 


- _.^,  44S;  South  A 

.  McKolvcy,  176  App,  Div,  T2B,   163  N,  Y, 
Cooke,  181    ■         "■      — 


Hiuh,  134  A 

Supp-  !--- .  

Div.  532,  135  N,  Y,  Supp.  427 
bonie  Gu  C-     '-■"  '""  ^^iv,  B 


■,  Dmiie,  147  App,  Div. 
iluth  V.  I«ara,  149  Ar"  ' 


tSl  App,  Di 
155  App.  Di 


isnino  v,  Bi 
778;  Schwanier  •.  ub 
Sapp.  456;  Leighton 
App,  Div,  553.  155  N 


3mtp,  1034;  Bimbenter  v.  Cooke,  181  App,  Div. 
IBS  N,  Y.  Supp  227;  Zurich  Conena  Accident  und  .«- 
biSly  las,  Co,  V,  Union  Feny  Co,  (18181,  184  App.  Div. 
882;  Britlon  v,  McDonald.  3  Mbo,  514.  23  N.  Y.  Sirop, 
350;  Bumtt  V.  Koslet,  Bill  A  Co,,  7  Mise.  76,  27  N.  Y. 
Supp  353;  Byniai/. Laden.  15  Miw:,  413,  36  N.Y.Supp. 
1048;  Dobynn  v.  Conunercial  Trust  Co..  31  HiK,  S&. 
64  N,  V.  Supp,  554;  Hinds  et  al,  v,  Bonner,  52  Miac. 

461,  102  N.  Y.  Supp.  484;  M"viU  *  Kakmr  ».  Wrmlwnrth. 

63  Misc.  253,  IM  N,  Y,  S 
74  MiK,  IflS,  131  N,  Y.  Si 

31  Misc.  380,  142  N,  Y.  L_,,    _. 

Misc,  419,  143  N.  Y.  Supp,  1080;  Dryden 
-=•■■--   —  ■-■  N.Y.Supp.  !"■     ■  ' 


B  N.  Y,  Supp.  433:  A 


nt^^: 


847,  P. ,._ 

Supp,  202:  ADonyipouB. 


I,  30  Misc,  36,  81  N.  Y,  S..j 


,  67;  Mat  I 

It  Mac.  IBB,  131  N,  Y.  Hupp.  1003:  Ber, 

aalte,     81  Misc.  380,  142  N,  Y.  Supp.  3;  Crum  '.  Wriiht,  82 
1080 " .-.--- 

L~i..un.    i?-^     l-"^!    N     V     fliinp      """ 

37  Hun  2! 

Tradint  Co',',"iss'  N,  Y.  "Supp" 

159  N,  Y,  Supp.  74:  P- 

Supp,  645;  Scfidt  V,  Le< 

1  App,  Div.  715,  182  I 
LeUDn  for  UM.— Me 


I;   Wallam  f.  White, 

..  Jdortino.  159  N,  Y. 

1,  19!  App,  Div,  30,  180  N,  Y. 


,',  Meii 


,   50  A 
i  Mier 


ir  Refining  Co.,  ' 


9  N.  Y,,  i 


on"v,^K  Yorii  Keview  Pub. 
9  II.  Y,  Supp,  619:  CoDDon  v. 


.. ,  _,^.. ,,  Mexican  Sugar  Refininv  ( 

a  N,  Y,  Supp,  824;  ViSbard  v,   Ifln,..    „_ 

'—     -—  -    "■    "       ).   1008;  Farquharaon 

.  _.  Supp  476;  Plohn  V, 

Uolunibla  Amusement  Co..  76  Misc.  252,  134  N,  Y.  Supp, 
ft47;  Smith  v.  Smith,  76  Miac,  254,  134  N,  Y.  Supp.  901; 
Lyon  V,  GWekner.  SO  Miac.  642,  141  N,  Y.  Supp.  851; 
Reynolda  v,  Beynolda,  81  Misc.  362.  142  N.  Y,  Eupp,  1; 

H.lr,.    ^     W.lliir     HI    \i;^     dm.     It-I   M     V     fliinn     752; 

I.  Y. 

_ i.  1S6  N.  Y. 

n  V,  Lawrence,  29  Hun  450;  N. 
V,  Carbart,  30  Bun  288;  Obiey  v. 
Davis  V,  Slanlord,  37  Hun  531; 


1,  67  Misc.  277,  124  N.  1 


„ !.  82  Mi«:,  402,  143  N.  Y,  Sl„,   ,,., 

Scherick  v.  M.  A  L,  Hess,  Inc,  91  Misc,  484,  155  N.  Y, 

Supp.  617;  Kirche  -     ■    ■ -   - 

Supp,  1101:  Hutc 
Y..  L,  E,  &  W.  R, 
-      "1,  37  Hun 


:Lao(hlin 


p.ii 


i;  Dyelt 


1  Piano  Mte.  Co,  v. 
781;  In  «  Nolan,  2* 
nblooni.  155  N,  Y. 
RoberU,  159  N,  Y, 
10  N,  Y.  Supp  438; 
185  App,  Div.  803, 


«£ 

Plantcn,  91  Misc.  493,  165  X.  Y.  Supp.  288. 

AeUua  fior  brcacli  of  pnmlie. — Pdo1«  t 
144  App,  Div,  155,  128  N,  Y,  Supp.  751, 

AcUan  for  aeconnUu.— Bsrc«  t,  M 
Real  Estate  Co,.  121  App,  Div,  501,  106  N,  Y, 
Matter  of  Gardner,  134  App.  Div,  654,  100  N.  Y,  feupp. 
05!  Rnnentbal  v,  Jackaon,  126  App.  Div,  895,  110  N.  Y, 
786;  ThompaoD  v,  Alden.  135  App.  Div.  67,  lift 
Supp.  742;  Slauihter  v,  Turkei,   146  App,  Div. 

_.:i  N,  Y.  8u|Ki,  324;  Sullivan  v.  Byan-Parter  Con- 

stnictioD  Co.,  148  App.  Div,  248.  132  N.  Y.  Supp.  346t 
Del  OenovHK  v.  D^Genove^,  149  App,  Div.  366,  133 
N.  Y,  Supp.  765, 

Action  far  acpuatlaa.— Gould  v,  Qfiuld,  125  App. 
Div.  375,  109  N,  Y.  Supp,  010;  HaS  t.  Hafl,  133  App. 
Div,   SaS.    116  N,   Y.   Sudd.    1100:   Van  ValkeBburA  T. 
133  N,  Y,  Supp. 


S"-?/, 


Van  Valkenburgh, 
042. 

121  Aiv.  Di 


N.  Y,  Bum 


Buflslo,  115  App,  Div.  735 
A  Belohauer  C,  Co.  v.  Ric 
Div.  627.  109  N,  Y,  Supp. 
App.  Div.  651,  110  N,  Y. 


Matter  of  Anthony 
iipp.  907;  Tenoia  v. 

Div.  681.  64  N.  Y. 
i  App,  Div.  6^,  08 
hmid.  59  App,  Div. 
ind  Bottlers'  Union 
..  65  App.  Div,  459, 
oellet,  U  App.  Div, 

Ellett  y.  Yauus,  95 

.  lObti.  Y.  Supp,  1052;  Hartal 
]im>ndC«darWotka.  124  App. 
lU;  DisFendoif  V.  PaOD.  115 
Supp.  68:  Brink  v.  Shaff,  138 


Div,  638,  106  N.  Y,  Supp.  SOB;  Ban  v,  HoRW 
App,  Div.  412,  131  N.  Y.  Supp.  263;  Briehts 

„  15£  Anp.  Div.  882,  137  N.  Y,  Supp,  767;  Mokb 

V.  Nawbunh  Elaatria  Ry,  Co,.  91  Bun  271,  36  N,  Y. 
Supp,  149;  Pisroe  v.  Morris,  192  App,  Div,  503,  IS3  N. 
Y,  Supp,  132, 

DenUl  of  kunrW 
urder.— Klaw  v.  New 
720,  136  N.  Y.  Supp  224. 

PrlrlUefed  tesanwn/  crouDd  for  rafltriBV  ord«r, — 
Foi  V.  Millor.  20  App.  Div.  333,  46  N.  Y,  Supp.  837; 
Enrisht  V.  Brooklyn  Heishta  R,  Co,,  26  App.  Div,  538, 
50  N,  Y,  Supp,  609;  Matter  of  Sayre.  70  A|».  Div.  339, 
76  N,  Y,  Supp,  388;  Solar  Bakina  Powder  Co,  v,  Royid 
Bakina  Powder  Co,,  128  App.  Div.  550.  112  N.  Y.  Supp. 
lOiarKiolioS  V.  Star  Co..  134  App.  Div.  47^  IIB  N.  Y. 
Supp.  247;  Bioren  v,  Cansdian  Mins  Co.,  140  App. 
Div.  623,  136  N,  Y,  Supp.  392;  Kucabnan  v.  Bur*.  17 
Misc,  30.  40  N.  Y,  Supp.  767;  Kinoey  v,  Roberts  A  Co., 
36  Hun  166;  Davenport  Gluoon  Mlf.  Co.  t.  TUHla, 
33  Hon  32;  DavJM  v,  Fi«b,  35  Hub  431;  Fainw  v,  Nat. 
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Ll  Apm.,  73  Hun  £^,  36  N.  Y.  Supp.  126 

N.  Y. 


inc  Co.  V.  Faber,  87  Hun  299, 34  N.  Y.  Supp. 

▼.  Steele,  88  Hun  307.  34  N.  Y.  Supp.  748;  faraoiee-  x.  »uin>.  sou;  amicn  v.  Bmiui,  7fl  Mtao.  254,  134  N.  Y. 

OarroH  Co.  v.  Lyman,  193  App.  Div.  766.  184  N.  Y.  Supp.  901;  Blum  v.  Roeenbaum.  87  Miao.  292,  149  N.  Y. 

Supp.  604.  Supp.  960;  Brandler  v.  Ludewic  92  Miao.  236,  155  N. 

noof  ht  Qih»  wltaMMS  m  ground  for  retasinir  Y.  Supp.  577:  Shulman  v.  Friedman,    193   App.  Div. 

order.— Tiadale  Lumber  Co.  v.  Droce.  147  App.  Div.  736,  184  N.  Y.  Supp.  379;  Mackenxie  v.  Seiiboard  Na- 

55.  131  N.  Y.  Supp.  683;  Kaminer  v.  West  Side  Ware-  tional  Bank.  108  Miso.  177,  178  N.  Y.  Supp.  154;  Eaat 

house  Co.,  72  Misc.  356,  130  N.  Y.  Supp.  138.  Rocheeter  Construetion  Co.  v.  Eser,  109  Misc.  191,  178 

OidflTt  hj  wbom  0mnted.— Grant  v.  Greene,  121  N.  Y.  Supp.  262;  Palmer  v.  Roarty  Realty  Co.,  Inc., 

App.  Div.  761,  106  N.  Y.  Supp.  535;  Boekowits  v.  Suls-  109  Misc.  243.  178  N.  Y.  Supp.  461. 

baSier,  121  App.  Div.  878,  888,  106  N.  Y.  Supp.  865;  ndfafe  to  ob«y  order.— Wolf  v.  Union  Waxed  * 

Metera  v.  Foster  Paving  Block  Co.,  171  App.  Div.  957,  Parchment  Paper  Co.,  148  App.  Div.  623,  133  N.  Y. 

155  N.  Y.  Supp.  760.  Supp.  289;  Grant  v.  Greene,  55  Misc.  383.  105  N.  Y. 

Dbcretton  of  Judge.— Jenkins  v.  Putnam,    106  N.  Supp.  641,  affd^  121  App.  Div.  756,  761.  106  N.  Y.  Supp. 

Y.  277;  Herbage  v.  (Sty  of  Utica,  109  N.  Y.  81;  Lich-  532;  King  v.  Fhmn,  *r  Hun  329;  Fenlon  v.  Dempsey, 


tenstein  v.  Liditenst«in,  6  Misc.  629.  27  N.  Y.  Supp.  50  Hun  131,  2  N.  Y.  Supp.  763:  Dudley  v.  Press  ^uu- 

138;  Pots  V.  Herman,  7  Misc.  4,  27  N.  Y.  Supp.  330;  lishing  Co..  58  Hun  181,  UN.  Y.  Supp.  337. 

Matter  of  Attorney-General,  32  Misc.  1.  66  N.  Y.  Supp.  Appeal  from  order  denjtec  motioii  to  meate.— 

129,  revd.  on  other  grounds,  55  App.  Div.  245.  67  N.  Y.  Osborne  v.  Barber,  105  App.  Div.  236, 93  N.  Y.  Supp.  833. 

Sura.  492.  reyd.  on  other  grounds,  168  N.  Y.  80;  Bagley  ]>eposlttons  taken  without  itate  for  use  within 

V.  Winalow.  84  Misc.  223,  69  N.  Y.  Supp.  611;  Ketcham  Btate.  Application.— Wolf  v.  Union   Waxed    A  Parch- 

V.  Rowland  A  Shafto,  71  Misc.  439.  128  N.  Y.  Supp.  ment  Paper  Co.,  148  App.  Div.  623,  133  N.  Y.  Supp. 

695;  Bradbury  V.  Gibbons.  97  Misc.  460, 161  N.  Y.  Supp.  239;  Paddock  v.  Kirkham,  102. N.  Y.  597;  Matter  of 

685;BeahI  v.  Greenbaum.  102  Misc.  623,  169  N.Y.  Supp.  Spencer.  137  App.  Div.  330.  122  N.  Y.  Supp.  190;  Ea- 

179;  Pierce  V.  Morris,  192  App.  Div.  502,  182  N.  Y.  Supp.  tnck  v.  Kobre,  84  Misc.  39,  145  N.  Y.  Supp.  952. 

182;  Matter  of  Oakley,  113  Afisc.  135,  184  N.  Y.  Supp.  Jurisdiction.— McCoU  v.  Sun  Mut.  Ins.  Co..  50  N. 

106.  Y.  332;  Matter  of  Attorney,  83  N.  Y.  164. 

Practice.— Berdell  v.  Berdell,  86  N.  Y.  519;  JerreUs  Surrogate's  court.— Matter  of  Wallaoe,  71  App.  Div. 

V.  Perkins,  25  App.  Div.  348,  49  N.  Y.  Supp.  597;  Wie-  284.  75  N.  Y.  Supp.  838;  Matter  of  Plumb,  64  Hun  317, 

diers  V.  New  Home  Sew,  Maeh.  Co.,  38  App.  Div.  1,  56  19  N.  Y.  Supp.  79;  Matter  of  Gerbereiix,  109  Misc.  486, 

N.  Y.  Supp.  235;  Bloodgood  v.  Slaybeck,  62  App.  Div.  178  N.  Y.  Supp.  779. 

315,  71  N.  Y.  Supp.  809;  Matter  of  Wright,  Peters  &  When    commission   granted. — Boyes   v.   Bossaid,   87 

Co..  73  App.  Div.  75,  76  N.  Y.  Supp.  775;  Hall  v.  Gil-  App.  Div.  605.  84  N.  Y.  Supp.  563;  Mercantile  Nat. 

man,  87  App.  Div.  248,  84  N.  Y.  Supp.  279;  MoCormaok  Bank  v.  Sire,  100  App.  Div.  459,  91  N.  Y.  Supp.  418; 

V.  Coddington.  98  App.  Div.  13,  90  N.  Y.  Supp.  218;  Tilser  v.  Battery  Park  Trading  Co.,  Inc.,  194  App.  Div. 


Div.  298,  52 

„   --  . „  ..     --  App.  Div.  134, 

741.  110  N.  Y.  Supp.  96:  Sweeney  v.  Sturges,  24  Hun  63  N.  Y.  Supp.  476;  Potter  v.  Morning  Journal  Assn., 

162;  Dudley  v.  IVees  Publishing  Cfo.,  53  Hun  347,  6  N.  49  App.  Div.  242,  63  N.  Y.  Supp.  223[Lasarus  v.  Schro- 

Y.  Supp.  388;  Aldinger  v.  Pugh,  57  Hun  181,  10  N.  Y.  der,  40  App.  Div.  398,  63  N.  Y.  Supp.  359;  Brown  v. 

Supp.  684,  affd.,  132  N.  Y.  403;  Green  v.  Carey,  81  Hun  Russell,  58  App.  Div.  218,  68  N.  Y.  Supp.  755;  Laidlaw 

496^1  N.  Y.  Supp.  8;  Farmers'  Nat.  Bank  v.  Underwood,  v.  Stimson.  67  App.  Div.  545,  74  N.  Y.  Supp.  674;  Fox 

90  Hun  342,  35  N.  Y.  Supp.  693.  v.  Peacock,  97  App.  Div.  500. 90  N.  Y.  Supp.  137;  Damb- 

Porm  and  contents  of  order.— Skolny  v.  Riohter,  mann  v.  Met.  St.  Ry.  Co.,  110  App.  Div.  165,  97  N.  Y. 


167  N.  Y.  Supp.  37;  Block  v.  Proas,  180  App.  Div.  78,  271,  105  N.  Y.  Supp.  973;  Estrick  v.  Kobre,  84  Misc. 

167  N.  Y.  Supp.  1;  Brandler  v.  Ludewig.  92  Misc.  236,  39.  145  N.  Y.  Supp.  952;  Hart  v.  Ogdensburg  &  L.  C.  R. 

166  N.  Y.  Supp.  577.  _  _  Co.,  67  Hun  566.  22  N.  Y^Supp^  401;  Olcott  v^Evans, 

it  <  " 


of  order.— MuUer  v.  Qty  of  Philadel-     4  N.  Y.  Supp.  703,  21  St.  Rep.  872;  Wallace  v.  Blake,  4 
phia,  55  Misc.  30,  104  N.  Y.  Supp.  782.  N.  Y.  Supp.  438,  22  St.  Rep.  425;  Appolinaris  Co.  v 


▼acatf nc  or  uiOdifJFlnc  order.— Philips  v.  Germania  Venable,  10  N.  Y.  Supp.  269, 32  St.  Rep.  210;  Werres  v. 

Bank,  107  N.  Y.  630;  Sheehan  v.  Carvalho,  12  App.  Div.  Days^  190  App.  Div.  950,  179  N.  Y.  Supp.  958. 

430,  42  N.  Y.  Supp.  222;  Campbell  v.  Joseph  H.  Bau-  Number    of    commisnons. — ^Rose    v.    Swartiiout,    73 

.     ^  ^      ...        «-.      c _..   JqJjjj^^  Mi3„    683,  ,133  N.  Y.  Supp.  657. 


pp.  lyiv.  157.  Commission,  form  and  contents. — Hemenway  v.  Knud- 

70  N.  Y.  Supp.  875;  Meade  v.  Southern  Tier  Masonic  son,  73  Hun  227.  25  N.  Y.  Supp.  1018. 

Belief  Assn.,  119  App.  Div.  761.  104  N.  Y.  Supp.  523;  Sealofcourt.— Ford  v.  Williams,  24  N.Y.  359;  Churchill 

Ely  V.  Perkins,  127  App.  Div.  823.  112  N.  Y.  Supp.  122;  v.  Carter,  16  Hun  385;  Mason  AH.  Oi«anCo.  v.  Pugaley. 

Cohen  v.  Heoht.  128  App.  Div.  511,  112  N.  Y.  Supp.  19  Hun  282. 

809:  Regan  v.  Gorham  Co.,  129  App.  Div.  315,  113  N.  Who  appointed  commissioners. — McLean  v.   Adams, 

Y.  Supp.  738;  Anderson  v.  Lisman,  130  App.  Div.  134,  45  Hun  189;  Spinney  v.  FieM,  17  N.  Y.  Supp.  880. 

114  N.  Y.  Supp.  348;  Curran  v.  Oppenheimer,  143  App.  Commission  upon  interrogatories. — Ordway  v.  Radi- 

Div.  271,  128  N.  Y.  Supp.  9;  Childs  v.  Childs,  144  App.  gan,  114  App.  Div.  538,  100  N.  Y.  Supp.  121;  Spurr  ft 

Div.  168,  128  N.  Y.  Supp.  782;  Oppenheimer  v.  Van  Sons  v.  Empire  State  Surety  Co..  117  App.  Div.  816, 

Raalte,  151  App.  Div.  601,  136  N.  Y.  Supp.  197;  Klaw  102  N.  Y.  Supp.  1065;  Harden  v.  Hoops,  137  App.  Div. 

▼.  New  York  Press  Co..  Ltd..  151  App.  Div.  720.  136  299,  121  N.  Y.  Supp.  1086. 

N.  Y.  Supp.  224;  Tur  v.  Amie,  156  App.  Div.  547,  141  Incompetent  testimony  taken  by  commission. — ^Wan- 

N.  Y.  Supp.  586:  Cash  v.  American  Specialty  Tailoring  amak^r  v.  Megraw,  168  N.  Y.  125. 

Co.,  157  App.  Div.  729.  142  N.  Y.  Supp.  767;  S«wrist  Joinder  of  issue.— Boyes  v.   Bossard.   87  App.  Div. 

▼.  Reid.  171  App.  Div.  755,  157  N.  Y.  Supp.  979;  Hayes  606,  84  N.  Y.  Supp.  563;  Kemp  v.  Dickinson,  22  Hun 

V.  American  BrUge  Co.,  171  App.  Div.  894.  155  N.  Y.  593. 

Supp.  449;  North  Western  Terra  Cotta  V.  Starkey  ft  Co.,  Laches. — Marguiles  v.  Damrosch,  24  App.  Div.   15, 

182  App.  Div.  665.  169  N.  Y.  Supp.  495;  Behl  v.  Green-  48  N.  Y.  Supp.  936;  Zeggio  v.  Robinson,  163  App.  Div. 

baum,  183  App.  Div.  238.  171  N.  Y.  Supp.  129;  Clark  886.  137  N.  V.  Supp.  1104;  Hart  v.  Ogdensb.  ft  L.  C.  R. 

V.  Ennis.  35  Misc.  339,  71  N.  Y.  Supp.  943;  Haebler  v.  Co.,  67  Hun  556.  22  N.  Y.  Supp.  401;  Perkins  v.  Whit> 

Hubbard,  36  Misc.  642.  74  N.  Y.  Supp.  461;  Turck  v.  ney,  12  N.  Y.  Supp.  184,  34  St.  Rep.  051;  Tilser  v.  Battery 

Chiahohn,  53  MiBC  110.  103  N.  Y.  Supp.  1095;  Matter  Park  Trading  Co..  Inc.,  194  App.  Div.  287,  185  N.  Y. 

of  Cohen,  53  ftfis^4Q0.  104  N.  Y.  Supp.  1027;  'Marjor  Supp.  397. 

V.  Waddington.  56  Misc.  435,  107  N.  Y.  Supp.  197;  Costs.— Bums  v.  Delaware,  L.  ft  W.  R.  Co..  135  N.  Y. 

People  V.  Dnooln  Spring  Co..  64  Misc.  464.  119  N.  Y.  268;  Smith  v.  Servis.  59  Hun  552,  13  N.  Y.  Supp.  941. 

§  289.  Testimony  of  corporation  or  association ;  how  taken. 

When  an  adverse  party,  or  an  original  owner  of  a  claim  mentioned  in  the  foregoing  sec- 
tion, whose  testimony  may  be  taken  aa  provided  in  such .  section  by  deposition,  is  a  corpo- 
ration, joint  stock  association  or  other  unincorporated  association,  the  testimony  of  one  or 
more  of  its  officers,  directors,  mana^ng  agents  or  employees,  which  is  material  and  neces- 
sary, may  be  so. taken. 

DcrffBtloa.— fiubsUnce  of  part  of  the  last  sentence     ch.  542,  L.  1880,  eh.  536.  L.  1893,  cK  721,  L.  1895.  ch.  946, 
of  code  dv.  proc.,  1 872,  subd.  7.    1 872,  asam.  by  L.  1879,     L.  1911,  eh.  781,  L.  1913,  ch.  278;  origixially  revised  from 

m 
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Mis.  Co..  180 

flearia  r.  JfwilmrmA 

»u»w  »•  u».r.  w  ^w.,  V-  —  — ^»  orvw,  ^.r,  .....  .^^M^K*  811:  Muirfty  t.  De 

BeTflMnee.'— Affidavit  to  show  materiality  and  iieoc»-     I>n«o,  166  N.  Y.  Supp.  062;  Banet  v.  New  York  Cent. 

Hty  of  examination,  rules  of  civil  practiee,  122.   Diaoovety     db  ET  R.  H.  R.  Co..  106  Misc.  108.  176  N.  Y.  Supp.  401. 

of  books  and  papers,  etc..  C.  P.  A..  {{  324-^128.  "BbOJUdag  afevt.**— Miller  v.  W.  K.  Jahn  Co.. 

Gorpontton.— Clustered  Bank  of  India  v.   North     104  MisoTsToT  1^  N.  Y.  Sura.  219. 


R.  S..  pt.  3.  eh.  7.  tit.  3.  4|  2.  34;  subds.  6.  6  were  new.     N.  Y.  Supp.  880;  Terry  t.  Ross  Heater 
Word    *'  employees  '*  and    matter  relating  to  original     App.  Div.  714,  167  N.  V.  Supp.  747;  fleai 
daimant  is  new.  &  Co..  67  BCise.  660.  124  N.  Y.  Supp.  811: 


River  Ins.  Co..  136  App.  Div.  646,  121  N.  Y.  Supp.  399;  IVinii  of  onlcr  for  eKaminatlim  of  corpoimttui.- 

McCormaok  v.  Holfarook.  176  App.  Div.  927.  162  N.  Y.  Jacobs  v.  Mexican  Sugar  Refining  Co^  112  App.  Div. 

Supp.  1128;  Eokman  v.  lindbeok.  178  App.  Div.  720. 166  657.  98  N.  Y.  Supp.  542;  Palumbo  v.  L*Araldo  Itafiano 

N.  Y.  Supp.  145.                                                       _  Pub.  Co..  150  App.  Div.  22i,  134  N.  Y.  Supp.^66;  Pa- 
Aflldam  on  examliuittiMi 


Koehler.  144  App.  Div. 

V.  WasUngton  F&e  Ins.  Co..  144  App.  Div.  174, 128  N.  Y.  176  App.  Div.~^40.  168  N.  Y.  Supp.  281 ;  Veidi  v.  Nocenti 

Supp.  988.  Co.,  177  App.  Div.  489.  163  N.  Y.  Supp.  1133;  Educa- 

Offlcen  of  corpormilop.— Jacobs  v.  Mexican  Sugar  taonal  Films  Corporation  v.  Lincoln  A  Parker  Co.,  192 

Refining  Co.,  112  App.  Div.  656.  98  N.  Y.  Supp.  641;  App.  Div.  621,  183  N.  Y.  Supp.  113. 

Wood  V.  Mott  Iron  Works.  114  App.  Div.  108.  99  N.  Y.  jferdga  oorpormttons.— Blutbenthal  A;  Bickart,  In- 

Supp.  677;Shumakerv.  Doubleday,PagedbCo.,  116App.  oorporated  v.  Crowley.  138  App.  Div.  845.  123  N.  Y. 

Div.  302,  101  N.  Y.  Supp.  587;  Outtcnden  v.  San  Do-  Supp.  620;  Sivelli  v.  New  River  Coal  Co.,  184  App.  Div. 

mingo  Improvement  Co.,  132  App.  Div.  169,  116  N.  Y.  62;  Blasius  v.  Hartford  Fire  Ins.  Co.,  187  App.  Uiv.  347. 

Supp.  829;  Wilkens  v.  American  Bank  of  Toneon,  133  175  N.  Y.  Supp.  700;  Meinig  Co.  v.  United  SUtes  Fas- 


Co.  V.  Boross.  136  App.  Div.  649.  121  N.  Y.  Supp.  342;  JToint-stook    «MOCl»tioB.~RittenbeEi    v.    Barrett, 

Searle  v.  Halstead  <&  Co.,  130  App.  Div.  134,  123  N.  114  Misc.  167.  186  N.  Y.  Supp.  927. 

Y.  Supp.  984;  Chapman  v.  Read,  149  App.  Div.  62,  Knforcoment  order   for  aamliuittoa  of  foreign 

133  N.  Y.  Supp.  626;   New  York  Assets  Realisation  corporation  not  personally  ser 

Co.  V.  Pforhdmer,  168  App.  Div.  700, 143  N.  Y.  Supp.  898.  Coal  Co..  184  App.  Div.  62. 

Kellogg  V.  Match  Supply  Co..  168  App.  Div.  671,  164 

§  290.  Notice  of  taking  testimony  by  depositicm. 

A  party  to  an  action  dedring  to  obtain  testimony  therein  by  deposition  shall  give  rea- 
sonable notice  to  his  adversary,  or  if  his  adversary  has  appeared  by  attorney,  to  such  attor- 
ney, stating  in  writing 

1.  The  person  before  whom  the  testimony  is  to  be  tak^; 

2.  The  time  and  place  at  which  it  is  to  be  taken; 

3.  The  name  or  names  of  the  person  or  persons  to  be  examined; 

4.  The  issues  upon  which  such  person  or  persons  are  to  be  examined. 
DcrlTatton.— New. 

§  291.  Motion  to  vacate  or  modify  the  notice. 

Any  question  as  to  the  right  to  take  the  testimony,  or  as  to  the  time  or  place,  or  as  to  the 
matters  or  issues  as  to  which  the  testimony  is  to  be  taken,  or  as  to  the  persons  before  wh<xn 
it  is  to  be  taken,  may  be  raised  by  a  motion  to  vacate  or  modify  the  notice.  The  service  of 
notice  of  the  motion,  if  made  for  the  first  term  or  sitting  of  court  at  which  the  motion  can 
be  heard,  shall  operate  to  stay  the  taking  of  the  testimony  until  the  determination  of  the 
motion.  If  the  motion  is  brought  on  by  order  to  shpw  cause,  the  order  may  be  returnable 
either  at  chambers  or  to  the  court  and  may  contain  such  a  stay.  The  motion  shall  be 
heard  upon  the  notice  of  the  taking  of  testimony,  the  pleadings,  if  any,  and  upon  such  af- 
fidavits in  support  of  such  notice,  and  in  answer  thereto,  as  the  parties  may  submit.  If  the 
taking  of  the  testimony  be  not  authorized  by  the  provisions  of  this  article  the  court  shall 
vacate  the  notice.    (Am.  by  L.  1920,  ch.  926.) 

Derlvmtloii. — New. 

§  292.  Proceeding  by  order  in  the  first  instance  in  lieu  of  notice. 

A  party  entitled  to  take  testimony  by  deposition  may  obtain  an  order  of  the  court  there- 
for in  the  first  instance,  instead  of  proceeding  by  notice.  The  motion  shall  be  upon  notice 
to  the  other  parties. 

Derlfmtloa. — ^New. 

§  293.  Order  for  taking  testimony  during  the  trial  or  after  judgment 

Upon  motion,  made  upon  notice  and  upon  proof  of  facts  and  circumstances  which  render 
proper  the  taking  of  testimony  by  deposition  during  the  trial  of  the  action,  or  after  judgment 
in  order  to  carry  the  judgment  into  effect,  the  taking  thereof  may  be  ordered  by  the  court. 

IKvlvfttion. — ^New.     See.  however,  code  dv.  proc.,  i§870,  871.  S  888,  subd.  2. 


§  294.  General  provisions  relating  to  orders. 

An  order  for  the  taking  of  testimoi^  by  deposition,  under  any  provision  of  this  article, 
or  an  order  denying  a  motion  to  vacate  a  notice  ^ven  pursuant  to  section  two  hundred 
and  ninety,  may  prescribe  tenns  and  conditions,  not  inconsistent  with  this  article.  If  the 
testimony  is  to  be  taken  wholly  or  partly  upon  oral  examination,  the  order  shall  provide 

us 
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for  notice  thereof  to  the  partieS;  or  prospective  parties,  of  the  time  and  place  and,  in  the 
discretion  of  the  court,  the  order  may  fix  such  time  and  place.  If  the  order  relate  to  the 
taking  of  testimony  without  the  state,  it  either  may  direct  the  issuance  of  a  commission  or 
that  the  testimony  be  taken  before  an  authorized  officer  or  person.  (Am*  by  L.  1921,  ch. 
199,  in  effect  Oct.  1,  1921.) 

llHlf»ttoii«— New. 

§  295.  Testimony  by  deposition  before  action  is  commenced. 

Testimony  which  is  material  to  an  expected  party  in  the  prosecution  or  defense  of  an 
action  about  to  be  brought  in  a  court  of  record  may  be  taken  at  his  instance,  by  deposi- 
tion, if  the  taking  or  preservation  thereof  is  necessary  for  the  protection  of  his  rights.  Such 
testimony  may  be  taken  only  in  pursuance  of  an  order  of  a  court  in  which  the  action 
may  be  brought,  or  a  judge  thereof. 

IhulvmttoD. — New.      Superaedee    code    civ.    proc.,  Y.  176;  Matter  of  Davies,  108  N.  Y.  89;  Wanamaker  v. 

1^  S70,  871,  in  part.    Also  extends  right  to  take  depoai-  Megraw,  168  N.  Y.  125;  Knight  v.  Morgenroth,  93  App. 

taoms  outaide  the  state  for  use  in  an  action  about  to  be  Div.  424,  87  N.  Y.  Sapp.  693;  Matter  of  Schlotterer,  106 

brought.  App.  Div.  115,  93  N.  Y.  Supp.  895;  Matter  of  Darling, 

Deposltloii  when  salt  oontemplftted.— Merchants'  31  Miac.  543,  64  N.  Y.  Supp.  793;  Matter  of  Erie  Mal- 

Nationa]  Bank  of  City  of  New  York  y.  Sheehan.  101  N.  leable  Iron  Co..  90  Hun  62,  35  N.  Y.  Supp.  597. 


§  296.  Production  of  books  and  papers. 

If  the  deposition  is  to  be  taken  pursuant  to  an  order,  the  order  may  require,  in  a  proper 
case,  the  production  of  books  and  papers  in  the  custody  of  the  party  or  person  to  be  ex- 
amined, as  to  the  contents  of  which  an  examination  or  inspection  is  desired,  and  on  the 
examination  the  books  and  papers  or  any  part  or  parts  thereof  may  be  offered  and  received 
in  evidence  in  addition  to  the  use  thereof  by  a  witness  to  refresh  his  memory.  (Am.  by 
L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DciliattMi. — Subetanoe  of  part  of  eeoond  sentence  33  N.  Y.  Supp.  177;  Press  Publishing  Co.  v.  Associated 

of  code  eiv.  proc.,  |  872,  subd.  7,.  extended  to  include  in-  Press,  27  Misc.  90,  58  N.  Y.  Supp.  186;  Clark  v.  Ennis, 

dmduah  as  well  as  corporations,  }  872,  am.  by  L.  1879,  35  Misc.  339,  71  N.  Y.  Bupp.  943;  Hart  v.  American 

ch.  542,  L.  1883.  ch.  536,  L.  1893,  ch.  721,  L.  1895.  ch.  Cotton  OU  Co..  41  Misc.  436,  84  N.  Y.  Supp.  1065;  Stiodl 

M6,  L.  1911,  ch.  781,  L.  1913,  eh.  278;  originally  revised  v.  Farish-Stafford  Co.,  63  Misc.  54,  116  N.  Y.  Supp. 

from  R.  8.,  pt.  3,  eh.  7,  tit.  3,  |§  2,  34;  subds.  5,  6  were  570r  Wilson  v.  Nerins,  63  Misc.  380,  118  N.  Y.  Supp. 

new.  421;  Searle  v.  Halsteaddb  Co..  67  Misc.  660.  124  N.  Y. 

rtodvctfon  ami  Inspeetloil  of  boobs.^Alberti  v.  Supp.  811;  Shogry  v.  Naser,  80  Misc.  145.  140  N.  Y. 

N.  Y..  L.  E.  A  W.  R.  Co.,  118  N.  Y.  77;  Horst  v.  Yuens-  Supp.  1014;  Ervin  v.  Orsaon  R.  &  M.  Co..  22  Hun  556; 

Bnc  Brewing  Co.,  1  App.  Div.  629.  37  N.  Y.  Supp.  3;  Dick  v.  Phillips,  41  Hun  603;  Fenlon  v.  Dempsey,  50 

Savsfe  V.  Neely,  8  App.  Div.  316,  40  N.  Y.  Supp.  946;  Hun  131,  2  N.  Y.  Supp.  763;  Varlmr  v.  Wajme  Oil  Tank 

Ptopie  T.  Armour,  18  App.  Div.  584,  46  N.  Y.  Supp.  317;  ft  Pump  Co.,  158  N.  Y.  Supp.  155;  Harby  Steamship 

Stflme  T.  Metropolitan  Telephone  Co.,  19  Aim.  Div.  Co.  v.  Staten  Island  Shipbuilding  Co.,  189  App.  Div. 

316,  46  N.  Y.  Supp.  110;  Dr»rfus  v.  Bernhardt,  31  App.  769,  178  N.  Y.  Supp.  818;  Land  Value  Refundmg^^. 

Div.  628,  55  N.  Y.  Supp.  6:  Pxees  Publishing  Co.  v.  Star  v.  Babcock  Co.,  190  App.  Div.  858,  180  N.  Y.  Supp.  784; 

Co..  33  App.  IMv.  242.  53  N.  Y.  Supp.  371;  Ryan  v.  Rea-  Klink  v.  Hershon,  191  App.  Div.  504,  181  N.  Y.  Sum>. 

gan,  46  App.  Div.  590,  62  N.  Y.  Supp.  39;  Duffy  v.  Con-  459;  O'Brien  v.  Tonawanda  Board  ft  Paper  Co.,  193 

•oBdated  Gas  Co.,  59  App.  Div.  580.  69  N.  Y.  Supp.  635;  App.  Div.  965,  184  N.  Y.  Supp.  939;  Love  v.  Brown 

Maatbey  v.  Wyoming  Co.  Co-op.  Fire  Ins.  Co.,  76  App.  Pamt  Co..  194  App.  Div.  211.  185  N.  Y.  Supp.  428. 

Div.  579,  78  N.  Y.  Supp.  596;  Boeek  v.  Smith,  85  App.  Right  to  dlreet  piodoetloii  of  iKioki.-— Sherman 

Div.  575,  83  N.  Y.  Supp.  428;  Gee  v.  Pendas.  87  App.  v.  Emhom,  162  App.  Div.  815,  147  N.  Y.  Supp.  1077; 

Div.  157.  84  N.  Y.  Supp.  32;  Matter  of  Thompson.  95  Kram  v.  Jewish  World  Pub.  Co.,  176  App.  Div.  840,  163 

App.  Div.  642.  89  N.  Y.  Supp.  4;  Matter  of  Sands,  98  N.  Y.  Supp.  261! 

App.  Div.  148,  90  N.  Y.  Supp.  749;  Ryan  v.  New  York  Sabpoenft    duces    teeum.-Orompton    v.    Dobbs, 

Cent,  ft  H.  R.  R  R.  Co.,  124  App.  Div.  34,  108  N.  Y.  119  App.  Div.  331,  104  N.  Y.  Supp.  608;  Thayer  v. 

SoKi.  371;  Strauss  v.  Von  Tobel,  131  App.  Div.  823.  116  Schley.  58  Misc.  352.  110  N.  Y.  Supp.  1104;  Bigio  v. 

N.  Y.  Supp.  95;  Drake  v.  Weinman  ft  Co..  12  Misc.  65.  Zrike.  102  Misc.  561.  170  N.  Y.  Supp.  90. 


§  297.  Testimony  of  person  in  prison. 

If  a  party  or  other  person  whose  testimony  is  sought  be  confined  in  a  prison  or  jail  within 
the  state,  under  a  sentence  for  a  felony,  his  testimony  may  be  taken  only  in  pursuance 
of  an  order  of  the  court.  The  granting  or  refusing  of  the  order  is  always  discretionary* 
The  order  must  include  a  direction  requiring  the  production  of  the  prisoner  at  the  prison 
or  jaiL 

dv.  proe..  i  877,  as  added  by  L.  1882.  oh.  397.  rewritten. 


§  998.  Testimony  to  be  taken  by  stipulation. 

The  parties  to  an  action  may  stipulate  in  writing  that  the  testimony  of  a  witness  may 
be  taken  by  dqx)sition,  within  or  without  the  state,  or  that  an  order  be  entered  for  that 
purpose.  The  officer  or  person  authorized  by  stipulation  to  take  the  testimony  may  take 
the  same  as  if  an  order  had  been  made  therefor  by  the  court.  This  section,  however,  does 
not  apply  to  the  examination  of  a  person  confined  in  a  prison  or  jail  within  the  state  un- 
der sentence  for  a  felony. 

mtffBlloil. — Code  eiv.  proc..  f  879,  as  am.  1882.  ch.  397,   rewritten;  originally  revised  from  L.  1847.  oh.  280, 
H  78.  79;  last  senteoee  was  new. 

ua 


§§  299-303  CIVIL  PRACTICE  ACT  art.  » 

§  299.  Compelling  attendance  of  witnesses. 

A  witness  may  be  subpoenaed  to  attend  and  testify  in  any  examination  held  within  the 
state  under  this  article,  as  upon  a  trial.  When  a  witness  is  so  subpoenaed  or  an  order  for 
any  such  examination  at  a  stated  time  is  served,  in  lieu  of  a  subpoena,  upon  the  witness,'  pur- 
suant to  a  direction  in  the  order,  witness  fees  at  the  rate  prescribed  by  law  in  an  action  in 
the  supreme  court  shall  be  paid  or  tendered  to  him.  If  the  witness  so  served  fails  to  obey 
the  subpoena  or  order,  his  attendance  may  be  compelled  and  he  may  be  punished  for  any 
disobedience  of  the  subpoena  or  order  in  like  manner,  and  the  proceedings  thereon  shall  be 
the  same  as  if  he  failed  to  obey  a  subpoena  to  attend  the  trial.  This  section  shall  not 
apply  to  a  witness  confined  in  a  prison  or  jail  imder  sentence  for  felony. 

DerlTatioii. — Partly  new  and  |>aitly  adapted  from  FallHre  to  paj  fees. — CampbeU  v.  Bauland  Co.,  41 

eode  oiv.  proc.,  ft  S74,  as  am.  by  L.  1877.  eh.  416,  L.  1882,  App.  Div.  474,  68  N.  Y.  Supp.  884;  Bradley  &  Cuniar 

oh.  397;  origmally  levued  from  R.  8.,  pt.  3.  ch.  7.  tit.  3.  Co.  r.  Hairiaon,  23  Miao.  241,  61  N.  Y.  Supp.  304. 

1 10.  Fallmre  to  iirodace  books  and  papers.— Ediaoik 


References. — Penalty  for  diaobedienoe  of  subpoena.  Electric  Light  Co.  v.  Tipless  Lamp  Co.,  72  Misc.  116, 

C.  P.  A.,  I  406;  compelUns  attendance  of  witnesses  and  130  N.  Y.   Supp.   1089. 

punishment  for  refusal  to  answer.  Id.,  }§  406-408.  Person         Stay  for  falliire  to  obey  order. — ^Wolf  ▼.  Union 

refudiig  to  obey  subpoena  or  to  answer  questions,  guilty  Waxed  St  Parchment  Paper  Co.,  148  App.  Div.  623,  133 

of  civil  contempt,  judiciary  1..  i  768;  punishment.  Id.,  N.  Y.  Supp.  239;  Balestier  v.  Tribune  Association,  60 

H  764-781.  MiBC.  72.  125  N.  Y.  Supp.  846. 
Application. — King  v.  Flynn,  37  Hun  329.  Strildns  ont  answer  for  fanufe  to  obey  order. — 

Ser¥lce  of  order.— Hall  v.  Oilman,  87  App.  Div.  Flynn  v.  Roache,  93  Misc.  284.  167  N.  Y.  Supp.  931. 
248,  84  N.  Y.  Supp.  279;  Tebo  v.  Baker,  16  Hun  182.         Contempt.— Todd  v.  Silk  Association  of  America^ 

affd..  77  N.  Y.  33;  Loop  v.  Gould.  17  Hun  686.  100  Misc.  403,  167  N.  Y.  Supp.  1079. 

§  300.  Where  witness  may  be  compelled  to  attend. 

Where  a  person  to  be  examined,  as  prescribed  in  this  article,  within  the  state,  as  a  res- 
ident of  the  state,  he  shall  not  be  required  to  attend  in  any  county,  other  than  that  in 
which  he  resides,  or  where  he  has  an  office  for  the  regular  transaction  of  business  in  per- 
son. Where  he  is  not  a  resident,  he  shall  not  be  required  to  attend  in  any  other  county 
than  that  wherein  he  is  served  with  a  subpoena  except  that  where  the  examination  is  held 
pursuant  to  an  order,  he  may  be  compelled  to  attend  in  any  county  specified  in  the  order. 

Dcrff«lion<— Code  dv.  proc..  f  886,  amended,  orici-  Misc.  837,  77  N.  Y.  Sux»>.  464;  Qustaf  V.  American 

alb^  revised  from  code  of  proc.,  }  301.  Steamship  Co.,  31   Hun  96. 

Soetlon  peremptory. — ^Marsh  v.  Woolseyi  14  Hun  1.  Nonresident. — ^Wallace  v.  Reinhart,    11  Misc.  510, 

Pteoe  of  enamlnanon. — Carr  v.  Are  light  Co.,  37  32  N.  Y.  Supp.  740. 

§  301.  Before  whom  testimony  may  be  taken. 

Testimony  may  be  taken  within  the  state  before  any  judicial  officer,  notary  public,  or 
attorney  and  counselor  at  law.  Testimony  may  be  taken  without  the  state  before  any 
such  officer  or  attorney  in  the  state  or  territory  where  the  witness  is,  or,  if  a  commission 
be  issued,  before  a  person  or  persons  designated  therein.  Testimony  shall  not  be  taken, 
however,  within  or  without  the  state,  before  any  such  officer,  attorney  or  person  who  is 
counsel  or  attorney  for  any  party  or  prospective  party  or  who  would  be  disqualified,  by 
reason  of  affinity  or  consanguinity  to  a  party,  or  interest  in  the  event,  from  serving  as  a 
juror  upon  the  trial  of  the  action,  unless  such  officer  or  person  be  mutually  agreed  upon 
by  the  parties. 

DerlTBtion« — 'Svw, 

§  302.  Manner  of  taking  testimony. 

If  testimony  be  taken  within  the  state,  the  examination  shall  be. upon  oral  questions 
unless  the  parties  otherwise  stipulate;  but  if  the  testimony  is  to  be  taken  without  the  state 
the  court  in  which  the  action  is  pending  or  may  be  brought,  upon  motion,  may  order 
the  taking  of  testimony  wholly  or  partly  upon  written  interrogatories  to  be  settled  as  pre- 
scribed by  the  rules.  The  officer  or  person  before  whom  the  testimony  is  taken  shall  ad- 
minister to  the  witness  an  oath  or  affirmation,  in  form  as  administered  to  a  witness  in 
court.  Upon  every  oral  examination,  within  or  without  the  state,  the  person  or  officer 
before  whom  the  testimony  is  taken  must  take  down  or  cause  to  be  taken  down  every 
question  and  answer  unless  the  parties  consent  or  an  order  directs  that  only  the  substance 
of  the  testimony  be  inserted. 

DaiVRtlon. — ^The    first  sentence  is  the  fonner  law.  Beference. — Special  provisions  as  to  depositions  taken 

The  last  sentence  is  a  provision  which,  at  least  as   to  without  the  state,  rules  of  civil  practice,  130. 
depositions'  without  the  state,  differs  materially  from  ear* 
istug  law. 

§  303.  When  testimony  by  deposition  to  be  read  in  evidence. 

A  deposition  may  be  read  in  evidence  by  either  party,  in  the  action  in  or  for  which  it  is 
taken,  at  the  trial  thereof  or  upon  an  assessment  of  damages  or  upon  a  motion.    If  taken 
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after  l^e  commencement  of  an  action,  it  may  be  read  in  evidence  also  in  an  action,  if  any, 
thereafter  brought  between  the  same  parties,  or  between  any  parties  claiming  under  them  or 
either  of  them  in  an  individual  or  representative  capacity,  involving  the  same  subject-matter. 
In  an  action  by  an  executor  or  administrator  to  recover  damages  for  a  wrongful  act,  neg- 
lect or  default  by  which  a  decedent's  death  was  caused,  the  deposition  of  such  decedent 
taken  pursuant  to  this  article  in  respect  of  such  wrongful  act,  neglect  or  default  may  be 
read  in  evidence.  Testimony  by  deposition  may  be  read  in  evidence,  however,  only  against 
a  party  who  or  whose  predecessor  in  interest  was  duly  served  with  notice  of  the  taking 
of  the  testimony  or  a  copy  of  an  order  therefor,  or  notice  of  entry  of  the  order,  if  granted 
by  the  court,  or  who  consented  by  stipulation  to  the  taking  of  the  testhnony  by  deposi- 
tion, or  against  the  party  who  or  whose  predecessor  in  interest  caused  the  testimony  to  be 
taken. 


DcftfSttoB.— Code  dT.  ];noc.,  §881,  m  am.  by  L. 
1911.  oh.  SfiO,  rewritten;  originaUy  reviaod  from  B.  S.,  pt. 
3,  eh.  7,  tit.  8,  parte  of  f|  7,  39. 

Appliaitloii. — Stuxma  v.  Atlantic  Mut.  Ins.  Co..  63 


N.  Y.  77;  BerdeU  v.  Berdell,  86  N.  Y.  510;  Murphy  ▼. 
N.  Y.  C.  db  H.  R.  R.  R.  Co.,  31  Hun  368. 

All  of  depotltloii  need  not  be  reod* — ^Edmonctone 
v.  Hartshorn.  19  N.  Y.  9:  Smith  ▼.  Crocker.  3  App.  Dir. 
471.  88  N.  Y.  Supp.  268. 


§  304.  Conditions  under  which  deposition  may  be  read  in  evidence. 

A  deposition  taken  witliin  the  state,  except  that  of  a  party  taken  at  the  instance  of  an 
adverse  party  or  a  deposition  taken  in  ^pursuant  of  a  stipulation,  shall  not  be  read  in  evi- 
dence, as  provided  in  the  last  section,  unless  it  appears  to  the  satisfaction  of  the  court  that 
the  deponent  is  then  dead  or  is  out  of  the  state  or  at  a  greater  distance  than  one  hundred 
miles  from  the  place  where  the  court  is  sitting,  or  that,  by  reason  of  insanity,  sickness,  or 
other  infirmity,  or  imprisonment,  he  is  unable  to  travel  to  and  appear  at  the  court,  or 
that  for  any  reason  his  attendance  cannot  be  compelled  by  subpoena,  with  the  eitercise  of 
reasonable  diligence.  A  deposition  taken  without  the  state  may  be  read  in  evidence  un- 
less an  order  for  its  suppression,  upon  grounds  to  be  prescribed  by  the  rules,  shall  have 
been  granted  by  the  court. 


DcfflTStlon. — Fint  eentenee  ie  code  oiv.  proo.,  f  882, 
imnitten.  Last  eentenoe  a  eulsetitttte  for  coda  tiv.  proc, 
I  910  and  the  reference  to  that  eeetion  in  code  aw.  proo., 
i  911.  I  882.  as  am.  by  L.  1882,  ch.  897;  orinnaUy  re- 
▼laed  from  R.  8..  pt.  3,  ch.  7,  tit.  3.  parte  of  if  7.  39. 
i  910,  oiisinaUy  revieed  from  L.  1853.  rh.  387.  f  14. 

BeiCffonee.— Sup^reedon  of  depoa.tion  taken  without 
the  state,  rulee  of  cinl  ^rdoti.^^e,  Vd-i. 

In  KenernL— Ward  ▼.  Whitney.  8  N.  Y.  442;  Town 
of  Hanoock  v.  First  Nat.  Bank  of  Oxford,  93  N.  Y.  82; 
Sebeff  V.  Lewis,  191  App.  Div.  30, 180  N.  Y.  Supp.  831; 
Baniet  v.  New  York  Cent,  db  H.  R.  R.  R.  Co.,  106  Misc. 
198.  175  N.  Y.  Supp.  491;  Davis  Machme  Co.  v.  Robin> 
son,  42  Misc.  52.  85  N.  Y.  Supp.  574;  McCue  ▼.  Tribune 


1  Hun  469:  McArthur  ▼.  Soule,  5  Hun  63. 

Inability  to  Attend.— Bronner  v.  Frauenthal,  87 
N.  Y.  166;  Green  v.  Mkidlesez  Val.  R.  Co.,  31  App.  Div. 
412.  53  N.  Y.  Supp.  500;  Hetsel  v.  Easterly,  96  App.  Div. 
517,  89  N.  Y.  Bupp.  154;  Trotter  v.  Brevoort.  99  Misc. 
662.  61  N.  Y.  Supp.  181:  Rudini  v.  North  British  db  Mer- 
cantile Ins.  Co..  91  Mfsc.  486.  155  N.  Y.  Supp.  301; 
Mutual  life  los.  Co.  v.,AiithoMtty,  50  Hun  101,  4  N.  Y. 
Bupp.   501.  \ 

When  rappteiaed. — ^VaHon  v.  Nat.  Fund  life  Assur. 
8oe..  20  N.  Y.  32;  Chaihpney  v.  Blanchard,  39  N.  Y. 
Ill;  Union  Square  Bank  v.  Bliachman,  9  App.  Div.  596, 
41  N.  Y.  Supp.  602;  Croesett  v.  Carleton,  49  App.  Div. 
867,  63  N.  Y.  Smm.  409;  Miohaelis  v.  Compania  Metal- 
ugica.  51  App.  Div.  470,  64  N.  Y.  Supp.  753;  Calhoun 
V.  Commonwealth  Trust  Co.,  124  App.  Div.  633.  636, 


109  N.  Y.  Supp.  77;  Bowen  v.  Havana  Bleotxio  Railway 
Co.,  146  App.  IMv.  672.  131  N.  Y.  Supp.  536:  Hedges  v. 
Wilhams.  &  Hun  546;  Wing  v.  Rogers.  62  Hun  883,  17 
N.  Y.  Supp.  153,  revd.  on  other  grounds,  138  N.  Y.  861; 
Benedict  v.  Richardion,  68  Hun  202,  22  N.  Y.  Supp. 
889:  Goldmark  v.  Metropolitan  Opera  House  Co..  22 
N,  Y.  Supp.  136. 

When  not  sappreiaed. — ^Rust  v.  Edder,  41  N.  Y. 
488;  Miohaelis  v.  Compania  Metalurgica,  51  App.  Div. 
470,  64  N.  Y.  Supp.  7537 

Congent  to  seeond  eonunlislon.— Becker  v.  Wuaao^ 
7  Hun  458. 

Motion  befofe  tvlol.— Newton  v.  Porter,  69  N.  Y. 
133;  Ruokert  v.  Bursley,  51  App.  Div.  377,  64  N.  Y. 
Supp:  622;  Bowen  v.  Havana  Electric  Railway  Co.,  146 
App.  Div.  672,  181  N.  Y.  Supp.  586;  Becker  v.  Winnie,. 
7   Hun   458. 

Objeetfom  »t  titel.— Commu^Bank  v.  Union  Bank,. 
11  N.  Y.  203;  Wright  v.  Calbot,  89  N.  Y.  570;  Murray 
V.  Great  West.  Ins.  Co.,  89  Hun  581. 

Leehca^—Benediot  v.  Riohaidson,  68  Hun  202,  22: 
N.  Y.  Supp.  839. 

Waiver  of  tncgaUurltles.— Wanamaker  v.  Megraw,. 
168  N.  Y.  125;  Reynolds  v.  Reynolds.  20  Misc.  254.  45- 
N.  Y.  Supp.  388;  Mason  db  H.  Organ  Co.  v.  Pugaley,  1& 
Hun  282. 

Witneai  confined  In  prison  or  JolL— Maokaqsie 
V.  Seaboard  National  Bank,  108  Misc.  177,  178  N.  Y. 
Supp.  154. 


§  305.  Effect  of  deposition. 

A  deposition,  so  read  in  evidence,  has  the  same  effect,  and  no  other,  as  the  oral  testi- 
mony of  the  witness  would  have.  Any  objection  to  the  competency  of  the  witness,  or  to 
a  question  or  answer,  may  be  made  as  if  the  witness  were  being  then  personally  examined; 
but  an  objection  as  to  the  form  only  of  a  question  is  waived  unless  noted  upon  the  deposi- 
tion. 

Competency  or  relereney. — ^Wanamaker  v.  Megiaw, 
1^-N.  Y.  126iCudUp  V.  N.  Y.  Eve.  Jour.  Pub.  Co.,  180 


dv.  proc.,  |i  883  and  911  in 
part,  eomhinBd  and  rewritten.  1 883.  orimnally  revised 
bom  R.  a.  pt.  3,  eh.  7,  tit.  3,  M  0,  40. 1  911,  originally 
revised  fxom  L.  1858,  eh.  387,  f  18,  and  R.  S.,  pt.  8,  ch. 
7.  tit.  3.  123. 

In  ■enerel. — ^Miohaelis  v.  Compania  Metahusiea, 
51  App.  Div.  470,  64  N.  Y.  Supp.  753;  Manhall  v.  Water- 
town  Steam  Eng.  Co.,  10  Hun  483;  Luoe  v.  Knowlton, 
15  N.  Y.  Supp.  826. 


N.  Y.  85;  Clifford  v.  Denver  A  Rio  Grande  R  R.  Co.. 


Baib.  521. 
Irresponalre  answcn.— Fasnn  v.  Hubbaid,  65  N. 


*  So  in  original. 

isi 
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Y.  466:  Sanwldi  t.  tUywIda.  ao  MIk.  SM,  45  N.  Y.  Sopp.  184:  Bank  t.  Kyk,  S  Abb.  N.  8.  SSa-,  FldiaM  v. 

Sudd.  338.  CoUini.  23  Bub.  4447BuTy  v.  Qalrin.  37  How.  Pr.  310: 

Uhet  of  dcvMidon.— Mialind  t.  BomtoD.  79  N.  Betdelt  y.  fienUt,  27  Hdd  34:  Jonbn  v.  Jonlu.  3  T.  ft 

Y.  630:  Knusw  v.  Kiuiei,  80  App.  Dir.  20,  BO  N.  Y.  C.  369. 

§  306.  Physical  ezsmination. 

In  an  adjon  to  recover  damages  for  persoiial  injuriee,  if  the  defendant  shidl  present  to 
the  court  satisfactory  evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the  injuriee 
C(Ki4>l^ed  of,  the  court,  by  order,  shall  direct  that  the  plaintiff  submit  to  a  physical  ex- 
amination by  one  or  more  phyaciaos  or  eurgeona  to  be  designated  by  the  court  or  juc^e, 
and  such  examination  shall  be  had  and  made  under  such  reatrictiona  and  directions  as  to 
the  court  or  judge  shall  seem  proper.  If  the  party  to  be  examined  shall  be  a  female  she 
shall  be  entitled  to  have  such  examina^n  before  a  physician  or  sui^^n  of  her  own  sex. 
The  order  for  such  phydcal  examination,  upon  tJie  application  of  the  defendant,  may 
also  direct  that  the  testimony  of  such  party  be  taken  by  depostion  pursuant  to  thu 
article. 

V.  pne..  I  S73.  in  part,  with  u  Cttj'  Ry.  Co.,  123  App.  Div.  eS2.  103  N.  Y.  Supp.  36. 

-->--  •<--  -ode  dv.  proc.  laction  Smytha  r.  UcUeansm,  137  App,  Div.  336.  122  N.  Y; 

r  Ukioc  UiB  teMimony  8i^.  74;  latitat  v.  Bolion.  161  App.  Dhr.  381,  146  N. 

ally  axumBsd.     Tbs  Y.  Bupp.  321:  Matter  of  Leland,  175  App.  EKr.  56.  161 

I  ordand  alone.    Thia  N,  Y,  Supp.  315;  Gnan  t.  Middlaxai  R.  Co..  10  Mias. 

ru.    I  873,  «s  am.  fay  473.  32  N.  Y.  Supp.  177.  ^d.,  00  Hun  607,  S5  N.  Y. 

,  L.  1SS4.  eh.  3M.  L.  Supp.  1107:  Howe  v.  Bnimbauar,  13  Miac.  031.  34  N.  Y. 


iCo..  41  App.  Dif.     Supp.  7Be;fettv,  -  .      ,, 

ral,  Moaber  v.  Booh.     KM:  Wood  v.  Hoffman.  56  Muc. 
344;  Coban  t.  Yaltei,     940;  Miuk  t.  Carbonindum  Co., 


1017;  OrludD  v.  ayra-     Y.  Hupp.  1104;  Matter  of  Loland.  95  Mi 

port,  112 

T.4lrin- 


Dir.  356.  95  N,     Y.  Sopp.  533:  Tulooa  v.  New  Yodi  ConaolilmMl  Rail- 
. .    j,2     road  Co.,  107  Misc.  571.  177 '•  "   ° —   "- 


106  N.  Y.  ^pp.  308;  Blaht  ta  taka  X-nr— Isabar  v.  Bdtoo.  161  App. 
:  Feny  Co.,  IS  App,  Dlr,  381.  146  N.  Y.  eiipp.  821:  Oncoiy  *.  Aniw  It(«d 
liahayn  v.  New  YoA     Madunary  Co..  175  App.^T.  473.  183  N.  Y.  Bopp.  S74. 

§  307.  Testimony  by  deposition  to  be  used  on  motion. 

If  the  testimony  of  a  person  not  a  party  be  dedred  for  use  upon  a  motion,  and  the  affi- 
davit or  deposition  of  such  person  be  necessary  therefor,  the  fact  that  such  perstm  has  re- 
fused to  make  affidavit  of  facts  which  the  party  desiring  his  testimony  believes  are  within 
his  knowledge  is  sufficient  ground  also  for  taking  his  testimony  pursuant  to  this  article. 

TOO.,  I  SB5.  a*  am.  bf  L.  aidaon.  39  Hun  3tM:  People  v.  Baton.  30  Abb.  N.  C.  17a 
6,  L,  1900.  oh.  es.  nwritten  baalttBtlon  Of  chief  elvk  vT  untootB-— Matter 
nibatltnta  for  code  of  proc.     of  Cohen,  lOS  Miae.  724.  174  N.  Y.  3opp.  427. 

Prirttqn.— Been  v.  MoCiw,  83  App.  Dir.  39,  70 
Kraba.  50  App.  Dir.  450,  N.  Y.  Supp.  8«4;T»aiy  v.  Lea,  117  Aw  Otr.  244.  102 
or  T.  MolADCblin,  80  App.     N,  Y.  Bupp,  12. 

41:  People  ei  nl.  Tuell  t.  AMdaTft  nawi  ■ppilniH*  >— CoAar  *.  BunL  14 
•i.y.  Supp.  1109;  Dmny  v.     Abb.  N.  B.  1S3.  46  How.  Pr.  70, 

i  N.  Y.  SW'  744;  Franda  BtflMMl  M  mafcc  sOtetlt.— AUga  v.  Mayar.  73 
.  Y.  Bupp.  762;  Dacuhy  ».  N.  Y.  1;  Bennett  t.  Edwarda,  21  Hun  362;  Erie  te.  Oo. 
r,  Oould,  li  Abb.  N.  6.  370;  Dauotay  t.  HiDw.  16  Abb. 


§  308.  Depositions  in  special  proceedings. 

Testimony  may  be  taken  by  depoation,  under  this  article,  in  a  special  proceeding,  or 
for  use  in  such  a  proceeding  about  to  be  brought,  as  though  the  proceeding  were  an 

a   itato.      L.  1805,  eh.  M6i  orianally  ranaed  tram  L.   1863,  oh. 

Sroe..  i  838.  nibd.  G,  •«  lo  depon-     375,|l,mpBrt;andR.3„pt.3.oh.7.tit.3,  |  ll.input. 
BBS.  M  «oi.  by  L.  1894.  oh,  308, 

§  300.  Letters  rogatoiy. 

In  a  case  where  a  party  is  entitled  to  tf^e  testimony  by  deposition  pursuant  to  this  ar- 
ticle, if  there  is  good  reason  to  believe  that  the  ends  of  justice  will  be  better  promoted  by 
the  issuance  of  letters  rogatory  than  by  the  granting  of  an  order,  the  issuance  of  a  com- 
mission or  service  of  a  notice,  such  lettan  may  be  issued  by  the  court.    Letters  n^tory 
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can  be  issued  only  to  examine  one  or  more  witnesses  upon  written  interrogatories  annexed 
thereto. 

DafvftttMi* — Cod«  eiv.  moo,»  f  918,  rawritton.  «    Ismed  to  forcln  oHlelals^— Matter  of  Smith,  70 

Wlwn  Itraod.— DocauVille  Automobilo  Co.  r.  Met.  Miw.  77.  139  N.  Y.  Supp.  622. 

Bank,  134  App.  Dir.  478,  108  N.  Y.  Supp.  1027;  Bowen  Ferttnencj  of  IntemntorlM  animod.— Matter  of 

T.  Havana  Eleetrie  RaUway  Co.,  146  App.  DIt.  672,  181  Smith.  80  Muc  628. 142  N.  Y.  8un>.  151. 

N.  Y.  Supp.  636;  Vafaanola  ▼.  Partola  Mfs.  Co.,  189  Stej  pepdlnc  retuni.— Mittektoutohen  Privat  Bank 

App.  Dir.  234.  178  N.  Y.  Supp.  428.  ▼.  Ouutm,  177  App.  Div.  460. 164  N.  Y.  Supp.  161. 
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ARTICLE  31 
Perpetuation  of  testimony  in  real  property  actions 

Seo.  313.  Testimony  perpetaated  in  actions  or  proceeding  involving  title  to  real  property. 

314.  DocumentfldT  evidence  in  oonnection  with  testimony  peipetoated. 

315.  Mode  of  introducing  testimony  perpetuated. 

316.  .^;>plioation  to  take  deposition  and  to  perpetuate  testimony. 

317.  Notice  of  application  and  appointment  ofrefeiee. 

318.  Order  to  examine  witness  without  the  state. 
31ft.  Proceeding  before  referee. 

320.  Examination;  deposition  to  be  signed  and  certified. 
32i.  Depositions  as  evidence. 

§  313.  Testimony  perpetuated  in  actions  or  proceedings  involving  title  to  real 
property. 

In  any  addon  or  proceeding  involving  a  question  as  to  title  to  real  property  in  the  state 
of  New  York,  the  court,  upon  the  .offer  of  any  party,  shall  receive  in  evidence  testimony 
perpetuated  pursuant  to  the  provisions  of  this  article;  provided  that  the  testimony  of  a 
witness  shall  not  be  admissible  under  the  provisions  hereof,  until  the  court  is  satisfied 
that  such  witness  is  deceased,  or  is  unable  personally  to  attend  by  reason  of  insanity,  sick- 
ness or  other  infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  the  state,  and 
his  attendance  can  not  be  compelled  by  subpoena  or  his  testimony  taken  by  commission, 
with  reasonable  diligence. 

Derlvstioii.— Code  dv.  proc.,  f  1688a,  as  added  by  L.  1001.  ch.  303. 

§  314.  Documentary  evidence  in  connection  with  testimony  perpetuated. 

No  provision  of  this  article  shall  give  to  any  documeiSary  evidence  introduced  in  con- 
nection with  such  testimony  any  greater  or  different  effect  than  may  be  due  to  it  by  rea- 
son of  the  testimony  relative  thereto  or  its  own  character, 

Derlvatloii.-— Code  civ.  proc.,  §  1688b,  as  added  by  L.  1001,  ch.  303. 

§  316.  Mode  of  introducing  testimony  perpetuated. 

Such  testimony  may  be  introduced  in  such  action  or  proceeding  in  any  mode  established 
by  the  practice  of  the  courts  for  the  introduction  of  testimony  given  upon  a  former  trial 
of  an  action  by  a  witness  who  has  since  died,  and  subject  to  objections  as  to  the  competency 
of  a  witness  or  the  relevancy  or  competency  of  a  question  put  to  him  or  the  answer  given 
by  him,  as  if  the  witness  were  personally  examined,  and  without  being  noted  upon  the 
deposition. 

Dertratton.— Code  civ.  proc.,  §  1688c,  as  added  L.  1001,  ch.  303. 

§  316.  Application  to  take  deposition  and  to  perpetuate  testimony. 

Where  a  person  has  been,  or  he  and  those  under  whom  he  claims  have  been,  for  one 
year  in  possession  of  real  property  or  of  an  undivided  interest  therein,  claiming  it  in  fee,  or 
for  life,  or  for  a  term  of  years  not  less  than  ten,  he  may  apply  to  the  supreme  court,  by 
petition,  to  take  the  deposition  of  any  person  or  persons  and  to  perpetuate  such  testimony 
to  be  received  in  evidence  pursuant  to  the  provisions  of  this  article. 

Dwlraltoil.— Code  dv.  proc.,  |  1688d.  as  added  by  L.  1001,  oh.  303. 

§  317.  Notice  of  application  and  appointment  of  referee. 

Upon  the  presentation  of  the  petition,  the  judge  shall  make  an  order  containing  direc- 
tions as  to  the  persons  to  whom,  and  the  manner  in  which,  notice  shall  be  given  of  the 
time  and  place  at  which  such  application  will  be  heard;  and  at  the  time  fixed  in  said  no- 
tice for  that  purpose,  if  it  shall  be  shown  to  the  satisfaction  of  the  court  that  the  case  comes 
within  the  provisions  of  this  article,  the  court  shall  make  an  order  appointing  a  referee  to 
take  such  testimony  and  prescribing  the  manner  in  which  and  the  persons  to  whom  notice 
shall  be  given  of  the  time  and  place  at  which  the  testimony  will  be  taken  before  said  ref- 
eree. 

DflrifBttoD.— Code  civ.  pioc.,  1 1688f.  as  added  by  L.  1001,  ch.  303,  first  sentence. 

ISf 
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§  318.  Order  to  examine  witness  without  the  state. 

If  it  shall  appear  from  the  petition  that  the  person  or  persons  to  be  examined  reside 
without  the  state,  the  judge  to  whom  the  petition  may  be  presented  may  direct  that  a 
commission  be  issued  to  one  or  more  competent  persons  named  therein  to  examine  the  per- 
son or  persons  named  therein  under  oath  upon  the  interrogatories  annexed  to  the  commis- 
sion;  to  take  and  certify  the  deposition  of  each  witness,  and  to  return  the  same  and  the 
commission  according  to  the  directions  given  in  or  with  the  commission;  and  for  this 
purpose  the  judge  shall  make  an  order  directing  that  interrogatories  be  settled  on  notice 
to  persons  who,  from  the  petition  it  may  appear,  may  be  adversely  affected  by  the  testi- 
mony sought  to  be  taken.  All  the  *  provision  of  the  civil  practice  act  and  rules,  relating  to 
depositions  taken  without  the  state  for  use  within  the  state,  shall  apply  to  depositions  taken 
without  the  state  as  herein  provided;  and  a  deposition  taken  and  filed  in  accordance  with 
the  provisions  thereof  and  of  this  article,  shall  have  the  same  force  and  effect  as  the  deposi- 
tions of  a  witness  before  a  referee  as  herein  provided,  if,  before  it  may  be  read  in  evidence, 
the  petition  and  order  imder  which  it  was  taken  and  proof  of  service  of  all  the  notices  re- 
quired by  this  article  shall  be  filed  in  the  oiGfice  of  the  clerk  of  the  county  in  which  the  real 
estate  is  situated,  and  the  deposition  or  a  certified  copy  thereof  shall  be  recorded  in  the 
office  of  the  raster,  or,  if  there  be  none,  of  the  county  clerk  of  the  county  in  which  the 
real  estate  is  situated. 

I>erlTmtiOB.-~Gode  civ.  pioo.,  f  1688f,  as  added  by  L.  1901,  eh.  303,  and    am.  by  L.  1913,  eh.  140,  all  ezoept 
fint  sentence. 

§  319.  Proceedings  before  referee. 

Before  proceeding  with  the  testimony,  the  referee  shall  require  proof  that  due  notice  of 
the  hearing  has  been  given  in  accordance  with  the  directions  in  said  order  contained,  and 
thereupon  the  referee  must  proceed  to  take  the  depositions  of  the  persons  proposed  to  be 
examined,  as  stated  in  the  petition,  at  the  time  and  place  mentioned  in  iJie  notice,  and 
from  time  to  time  may  adjourn  the  examination  to  another  day  and  another  place  within 
the  same  county.  All  the  proviilons  of  section  four  hundred  and  six  of  this  act  apply  ta 
the  examination  of  a  person  taken  before  a  referee  as  *  proscribed  in  this  article. 

Dcrivatloii^ — Code  dv.  proc.,  |  1688g,  as  added  by  L.  1901,  ch.  303,  and  am.  by  L.  1913,  oh.  140. 

§  320.  Examination;  deposition  to  be  signed  and  certified. 

The  referee  upon  every  examination  taken  as  prescribed  in  this  article  must  insert  therein 
every  answer  or  declaration  of  the  person  examined,  which  any  party  to  the  said  pro- 
ceeding requires  to  be  inserted.  If  upon  the  examination  beforo  the  referee  the  person  ex- 
amined refuses  to  answer  any  question,  the  referee  must  report  the  fact  to  the  court  or  a 
judge  thereof,  who  must  determine  whether  the  witness  is  boimd  to  answer  the  question. 
The  deposition  when  completed  must  be  read  and  subscribed  by  the  persons  examined, 
certified  to  by  the  referee,  and  within  ten  days  thereafter,  together  with  the  petition  and 
order  under  which  it  was  taken  and  proof  of  service  of  all  the  notices  required  by  this 
article,  must  be  filed  in  the  office  of  the  clerk  of  the  county  in  which  it  was  taken,  and  the 
said  deposition  or  a  certified  copy  thereof  must  be  recorded  in  the  office  of  the  register, 
or  clerk  where  there  is  no  register,  of  the  county  in  which  the  real  estate  is  situated. 

Derlratlon.— Code  civ.  proc.,  }  1688h.  as  added  by  L.  1901,  ch.  303. 

§  321.  Depositions  as  evidence. 

The  depositions  or  a  certified  copy  thereof,  taken  to  perpetuate  testimony  in  an  action 
or  proceeding  involving  a  question  as  to  the  title  of  real  property  in  the  state  of  New  York, 
taken  before  a  referee  or  pursuant  to  a  commission,  may  be  read  in  evidence  by  any  party^ 
to  an  action  or  proceeding,  which  shall  involve  the  title  to  such  real  property,  as  against  the 
person  on  whose  petition  said  depositions  were  taken,  each  person  to  whom  notice  of  the 
taking  of  such  depositions  was  gjven  as  directed  in  the  order  appointing  the  referee,  and 
all  persons  claiming  from,  through  or  under  them  or  any  of  them. 

0«rlvstioil.— Oodo  dv.  proc.  |  lOSSi,  as  added  by  L.  1901,  ch.  303,  and  am.  by  L.  1913,  ch.    140;  oiicinallr 
revised  from  R.  8..  pt.  3,  ch.  8,  tit.  12, 1 63,  and  tit.  17, }  15. 

*  So  in  original. 

its 
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ARTICLE  32 


Admissions,  discovery  and  inspection 

See.  322.  Admiaeion  of  aenuxnenfies  of  paper. 

323.  Admiasion  of  TaeU. 

324.  Power  of  court  to  require  cQseovery. 

325.  Penalty  for  dwobedienoe. 

328.  Effect  of  booka  or  documents  ptroduced  under  order  for  discovery. 

327.  Diaoovety  or  inspection  on  notice. 

328.  Disclosure  by  party  in  aid  of  disoovoy. 

§  322.  Admission  of  genuineness  of  paper. 

The  attorney  for  a  party,  at  any  time  before  the  trial,  may  exhibit  to  the  attorney  for 
the  adverse  party,  a  paper  material  to  the  action  and  request  a  written  admission  of  its 
genuineness.  If  the  admission  is  not  given  within  four  days  after  the  request,  and  the  pa- 
per is  proved  or  admitted  on  the  trial,  the  expenses  incurred  by  the  party  exhibiting  it  in 
order  to  prove  its  genuineness  must  be  ascertained  at  the  trial  and  paid  by  the  party  re- 
fusing the  admission,  whatever  the  jresult  of  the  cause,  matter  or  issue  may  be;  unless  it 
appears  to  the  satisfaction  of  the  court  that  there  was  a  good  reason  for  the  refusal. 

DvlfrnttOD.— Code  civ.  proo.,  }  735,  without  change  of         BSwt.— VoLain  v.  Com.  Mut.  Ins.  Co.,  22  N.  Y.  Supp. 
substanoe;  oiicinaUy  revised  from  code  of  proo.,  |  388,  .  348. 
in  part. 

§  323.  Admission  of  facts. 

Any  party,  by  notice  in  writing,  at  any  time  not  later  than  ten  days  before  the  term  or 
day  for  which  notice  of  trial  has  been  given,  may  call  on  any  other  party  to  admit,  for  the 
purposes  of  the  cause,  matter  or  issue  only,  any  specific  fact  or  facts  mentioned  in  such 
notice.  In  case  of  refusal  or  neglect  to  admit  the  same  within  six  days  after  service  of 
such  notice,  or  within  such  further  time  as  may  be  allowed  by  the  court  or  a  judge,  the  ex- 
penses incurred  in  proving  such  fact  or  facts  must  be  ascertained  at  the  trial  and  paid  by 
the  party  so  neglecting  or  refusing,  whatever  the  result  of  the  cause,  matter  or  issue  may 
be,  unless  at  the  trial  or  hearing  the  court  or  a  judge  certify  that  the  refusal  to  admit  was 
reasonable,  or  unless  the  court  or  a  judge,  at  any  time,  shall  order  or  direct  otherwise. 
Any  admission  made  in  pursuance  of  such  notice  is  to  be  deemed  to  be  made  only  for  the 
purposes  of  the  particular  cause,  matter  or  issue,  and  not  as  an  admission  to  be  used 
against  the  party  on  any  other  *occosion  or  in  favor  of  any  person  other  than  the  party 
^ving  the  notice.  The  court  or  a  judge,  at  any  time,  may  allow  any  party  to  amend 
or  withdraw  any  admiasion  so  made  on  such  terms  as  may  be  just. 

llafVfttioii« — ^New.     Substance  of  Enslish  practice.     Lawyers'  Association.    See  report  of  May  3,  1917,  p.  15, 
order  32,  rule  4.    The  rule  in  substance  was  recommended     |  31,  practice  act. 
by  the  apecial  practice  committee  of  the  New  York  County 

§  324.  Power  of  court  to  require  discovery. 

A  court  of  record,  other  than  a  justices'  court  in  a  city,  by  order  may  compel  a  party  to 
an  action  pending  therein  to  produce  and  discover,  or  to  give  to  the  other  party,  an  inspec- 
tion and  copy,  or  permission  to  take  a  copy  or  photograph  of  a  book,  document,  or  other 
paper,  or  to  make  discovery  of  any  article  or  property,  in  his  possession  or  under  his  con- 
trol, relating  to  the  merits  of  the  action,  or  of  the  defense  therein.  The  procedure  for  ob- 
taining such  order  shall  be  regulated  by  rules. 


Dofvfttloa. — Code  dr.  proc.,  }  803,  as  am.  by  L.  1903, 
eh.  173,  L.  1913,  eh.  86,  without  change  of  substance.  The 
Isat  sentenoe  is  from  code  civ.  proo.,  {804  which  was 
rapesJed  without  re-enactment  in  view  of  this  section  and 
asw  rule.  |  803,  orii^nally  revised  from  R.  8.,  pt.  3, 
eh.  1,  tit.  3, 1  21.  and  code  of  proc,  I  388.  in  part.  §  804, 
orudnally  revised  from  R.  8..  pt.  3,  en.  1.  tit.  3,  }  22. 

■cCenacci. — ^Roles  of  eivU  praottoe,  140-112  are  de- 
sicned  to  supplement  C.  P.  A.,  }§  324-327.  Prooeedincs 
to  seottve  tesbmony  of  party  or  of  person  about  to  be- 
come a  party  to  an  action  for  uae  therein,  Id.,  1 295;  bill 
«f  disoovory  abolished,  Id.,  1 345. 

fmpttf.  Title  Ouannty  &  Surety  Co.  ▼.  Culgin  Pace 
CoMtraetion  Co.,  efl  Misc.  167,  121  N.  Y.  Supp.  226. 


AppUeation. — People  ez  r^.  Sture  v.  General  Com- 
mittee. 25  App.  Div.  339.  847, 49  N.  Y.  Supp.  723;  C.  A  C. 
Electric  Co.  v.  Walker  Co.,  35  App.  Div.  426.  54  N.  Y. 
Supp.  810;  Baylos  v.  Bullock  Electric  Mfg.  Co.,  59  App. 
Div.  576.  69  N.  Y.  Supp.  693;  Manthey  v.  Wyoming  Co. 
Co-op.  Fire  Ins.  Co..  76  App.  Div.  579.  78  N.  Y.  Supp. 
596;  Romer  v.  Kensico  Cemetery,  79  App.  Div.  100.  80 


N.  Y.  Supp.  38;  Matter  of  Thompson.  95  App.  Div.  542, 

'.  Supp.  4;  Bradley  v.  Bradley,  137  App. 
122  N.  Y.  Supp.  626;  Dalsell  v.  Fahy's  Watoh  Case  Co., 


5  Misc.  493.  25  N.  Y.  Supp.  800;  Drake  v.  Weinman  db  Co*., 
12  Misc.  65.  33  N.  Y.  Supp.  177;  Matter  of  Woodward,  28 
MiM.  602.  50  N.  Y.  Supp.  1080;  Hart  v.  American  Cotton 
Co.,  41  Misc.  436,  84  N.  Y.  Supp.  1065;  Pina  Maya-Sisal 


^Soinoiiginal. 


Pens*  T.  Uadmy,  S2  Bun  US.  4  N.  Y.  E 
niih  V.  WormiFr.  53  Hun  40.  fi  N.  Y.  Supp. 
Mutio,  62  Hun  &57,  IT  N.  Y.  Bupp.  133;  \ 

brim,  75  Hun  21,  28  N.  Y.  Bupp.  1051;  L ..  _..  _. 

Tintei  Pub.  Co..  SO  Hud  361.  30  N.  Y.  Bupp.  604:  Bovdu 
T.  CoOlwidt.  S4  Hun  ISO,  32  N.  Y.  Supp.  BO?:  Chur-'-"  - 
L«Mr,  sa  Hun  fll3.  3i  N.  Y.  Bupp.  310;  O'Gor 
O'Gonnin,  B2  Hun  60S.  3a  N.  Y.  8  —    " 

lindhrim,  12  N.  y.  Bupp.  520;  Smi 

E.Ry.Co.,16N.Y.8upp.417;H»n.  ._      _      

Supp.  ei8;  Applebee  v.  Duke.  21  N.  Y.  Supp.  890;  Bund- 
Kbu  T.  Simon,  23  N.  Y.  Supp.  714;  RulUr  v.  Gcnnicide 
Co..  24  N.  Y.  Sunn,  216;  People  t.  CiUumI  Bmnk.  35 
M.  Y.  Supp.  12«:  Knwki  v.  L.  ft  C.  Win  Co..  28  N.  Y. 
Bupp.  041;  MieriKh  r.  Moni*  Buk,  6S  N.  Y.  Supp  '" 
Wbcn  reroMd.— McQuisui  v.  D.  L.  A  W.  R.  Co.,  ixv 
N.  Y.  SO;  Eulc  V.  Rcmu,  1  App.  Dir.  136.  36  N.  Y. 
Bupp.  833:  Leuli  t.  Biiicht,  4  Anp.  Div.  B13.  38  N.  Y. 
Bupp.  aS6;  Mc<:iTery  v.  Gbocml^.  6  App.  Div,  170, 
3fi  N.  Y.  Supp.  1036;  LowenlluJ  t.  lAmuil.  20  App. 
Div.  330,  48  N.  Y.  Supp.  818;  ConlinEDUl  Nil.  Bulk  t. 
Myerie.  29  App.  Div.  262.  51  N.  Y.  Supp,  487;  Keiltj  r. 

Traynor.  31  App.  Div.  115,  62  N.  Y.  Bupp.  560;  Ti 

V.  Americu  ROibon  Co..  38  App.  Div.  144,  S6  N.  Y. . 
667;  Sunton  v.  Fiisdmu,  47  App.  Div.  621.  62  1..  .. 
Supp.  291;  Bnimmsr  v.  Coben,  47  App.  Div.  470,  62  N.  Y. 
Supp.  241;  W>ldi  T.  Pica  Co.,  48  App.  Div.  333.  62  N.  Y. 
Bupp.  833:  Rhod«  v.  Schwurti,  62  App.  Div.  370. 6S  N.  Y. 
Supp.  Ill;  HiUtnbeek  v.  Fur.  «S  App.  Div,  167.  72  N.  Y. 
Bupp.  488;  Une  t.  Jonanon  A  Co,,  m  App.  Div.  266,  113 
N.  Y.  Bupp.  85S;  Moore  v.  Beioh»n.  132  App.  Mv.  7~ 
117  N.  Y.  Bunp.  S34;  Chrinmu  v.  Keck,  138  Aiip.  I 
654.  122  N.  Y.  Supp,  676;  ScbulU  v.  HutlKni".  MS  App. 
Div.  276,  130  N.  Y.  Supp.  63;  Murdoek  v.  McCutcb«(«. 
IM  App.  Div.  8M,  HON.  Y.  Supp, 41;  Oitmu.  v.  Beiley 
160  App.  Div.  2SS,  14S  N.  Y.  Supp.  541;  Filco  v.  Nn 
Yoii.  etc.,  R.  Co..  161  App.  Div.  735.  146  N.  Y.  Bupp 
1024:  Cobcn  V.  RotheciiiW;  1B2  App.  Div.  611.  147  N.  Y 
Supp.  SIS;  Aaodited  Loiiec  Purctaua,  Inc.  v.  HmpC, 
Idc.  172  App.  Div.  660.  ISS  N.  Y.  Supp.  725;  Moore  - 
Cnne'iSonsCo..  175  App.  Div.  072.  161  N.  Y.  Supp.  BB 
Redmond  v.  StonebMO,  182  App.  Dhr.  307.  169  N.  ■: 


»).  Y.  Supp.  800;  McInnM  v.  Girdiner.  27  Mi«c.  124,  57 
N.  Y.  Supp.  366;  Gerturdt  v.  Aurtin,  28  MiK.  IBl,  S8 
N.  Y.  Supp,  1072;  Mark  v.  PflnnaylvBmii  Fire  Ins.  Co.,  28 
MiK.  490,  59  N,  Y.  Bupp.  693;  KelJoi  v.  Lowerby,  32 
Mim.  327.  66  N,  Y.  Supp.  .M2;  MutuJ  Keeervs  Fund 
Aesn.  V.  Pittennn.  33  Mis.  672,  68  N.  Y.  Bupp.  885.  tUd., 
58  App.  Div.  625.  60  N,  Y.  Supp.  1  HO;  Kennedy  v.  Nich- 
oli,  33MiH'.  726,  68N.Y.Supp.  1063;  Miner  v.  Gudiner, 
4  Hun  132;  Hsibiwn  v.  Von^'iilkeDturgh.  6  Hun  454; 
Bnwnell  v.  Nat.  Bank  ol  Glovenville,  20  Hun  S17; 
Roberu  V.  O.  &  L.  C.  R.  Co.,  20  Hun  164;  Cooke  v.  I*- 
lance  ft  Gnsieui  MIe-  Co.,  29  Hun  641.  revd..  00  N.  Y. 
660;  Rafferty  v.  Wilbatna.  34  Hun  544;  FTomme  v,  liner. 
68  Hun  200.  17  N,  Y.  Supp.  850;  Beam.  v.  Bum*.  88 
Hud  168.  33  N.  Y.  Supp.  2^;  L^ett  v.  Seymour.  3  N.  Y. 
Bupp.  643;  Peril  v.  Metropolian  L.  ln«.  Co..  10  N.  Y. 
"      ).  110;  Marrooe  v.  N.  YTJoekBy  Club.  H  N.  Y.  Bupp. 


109;  Knocb  v.  Funke.  14  N.  Y. 
i.iahilltv  oT  courts  In  cnuitiDC. — noag  v.  ui 
R.  Co.,  177  App.  Div.  483.  164  N.  Y. 

Graaodi  of  appHcatlOD. — Wilih  v.  Pm  C 


629. 

j^  Divr333.'  62"SrYT  Buj 

821.,. 

B  N.  Y.  Bupp.  893; 


emmiut  and  rcTnul.— Albany  Bnse  A  Iran  Co.  w. 
man,  12  Mi«.  167.  33  N.  Y.  Supp.  BOO,  alld..  80 
N.  Y.  Supp.  1125;  Groea  v.  Bock,  1  N.  Y. 


Hud  620,  33  N.  Y.  Supp.  I 
Bupp.  263.  IS  St.  Rep.  MS. 


ould  RooGni  Co.  v.  Oille*. 

■.  107.  38  N.  Y.  Bupp,  015;  Fleet  ».  Cronin. 

S  App.  Div.  48,  40  N.  Y.  Supp.  68;  Moran  v.  Vreelimd,  29 
App.  Div,  243.  Gl  N.  Y.  Supp,  434;  CutUnt;  v.  Baltimor* 
*  <%io  R.  Co.,  61  App.  Div.  828,  64  N.  Y.  Bupp.  2Si^ 
Cues  V.  Lsckavanna  Steel  Co..  138  App,  Div.  421,  133 
N.  Y.  Bupp,  733;  Coniady  V.  Bohte.  148  App.  Div.  776. 
133  N.  Y7  Supp.  245. 

Laehei.— FfdeUty  *  Camuhy  Co.  v.  Seasrin.  Jr.,'Oo.. 
70  App.  Div.  614,  80  N.  Y.  Supp.  277;  Snath  v.  Rubel. 
149  App.  Div.  670.  134  N.  Y,  Bupp,  400;  Mutual  Reacm 
Fund  Ani.  v.  PatUnon.  33  Mue-  672.  68  N.  Y.  Bupp. 
886.  a«d„  58  App.  Div.  625,  89  N.  Y.  Bupp.  1140:  Sivina  V. 
Mooce;,  6  4  Muc.  66.  104  N.  Y.  Bupp.  603;  Broadwar 
Apartment  Realty  Co.  v.  Bickan  Fenlay  Realty  Cc..<,Oa 
Miac.  293.  155  N.  Y.  Bupp.  528. 

DCHlBl  of  poucudan-^MeCreery  v.  Gbonnley,  6 
App.  Div.  170.  39  N.  Y.  Supp,  1036:  Palmer  r.  UniMd 
Ftch,  67  App.  Div.  64.  73  N.  Y.  Bupp.  416:  BoUy  MIc 
Co,  V.  YeiUKT.  88  Hun  42.  33  N.  Y.  Siw-  ZS7. 

rnwOw.— Union  Truit  Co.  v.  Drina.  40  App.  DIr. 
406.  63  N.  y.  Supp.  381.  HuCehinaaa  v.  McCadiloo.  167 
App.  Dl*.  228. 141 M.  Y.  Supp.  BOO;  Uaiaro  v.  Maucban, 
IDMiwi.  >3a  BO  N.  Y.  Supp.  1066;  Title  OuaiHity  * 
Bunty  Co.  v.  Culsin  Pace  CoutruEtion  Co.,  66  MIh^.  1S7, 


art  32  ADMISSIONS,  DISCOVERY  AND  INSPECTION  §§  325-328 

121 N.  Y.  Supp.  226;  Diok  y.  Phillips,  41  Hun  603;  ComiBh  JMMlMdleiioe  of  order*  eontempt.— Curtis  v.  Pow« 

▼.  Wornwer.  53  Hun  40,  5  N.  Y.  Supp.  8S9;  FranoiB  v.  en,  146  App.  Div.  246,  130  N.  Y.  Supp.  914. 

Porter.  88  Hun  325, 34  N.  Y.  Supp.  752.  Appeal  from  order.— Marx  y.  Pemuylyania  Fire  Ini. 

Wken  order  for  Inspeetloii  and  dlseoyerf  of  booici  Co..  28  Misc.  490  ,59  N.  Y.  Supp  .693. 


BMl  papers  too  broad. — Rheims  y.  Bender.  185  App. 
Diy.  61. 172  N.  Y.  Supp.  543. 

§  325.  Penalty  for  disobedience. 

Wbere  an  order  directs  a  discovery  or  inspection,  the  party  in  whose  behalf  it  was  made 
upon  proof  that  the  adverse  party  has  failed  to  obey  it  and  upon  notice  to  him,  may  apply 
to  the  court  for  an  order  to  punish  him  for  the  failure.  Upon  the  hearing  of  the  applica- 
tion, the  court,  upon  the  payment  of  such  a  sum  for  the  expenses  of  the  applicant  as  the 
court  fixes  and  upon  compliance  with  such  other  terms  as  it  deems  just  to  impose,  may  per- 
mit the  party  in  default  to  comply  with  the  order  for  a  discovery  and  inspection;  and,  for  that 
purpose,  it  may  direct  that  the  application  to  punish  him  stand  over  to  a  future  time. 
Upon  the  final  hearing  of  the  application  to  punish  the  party  in  default,  the  court,  in  a 
proper  case,  may  direct  that  his  complaint  be  dismissed  or  his  answer  or  reply  be  stricken 
out  and  that  judgment  be  rendered  accordingly;  or  it  may  make  an  order  striking  out  one 
or  more  causes  of  action,  defenses,  counterclahns  or  replies,  interposed  by  him;  or  that  he 
be  debarred  from  maintaining  a  particular  claim  or  defense  in  relation  to  which  the  dis- 
covery or  inspection  was  sought.  Where  the  party  has  failed  to  obey  an  order  allowing  an 
inspection  by  the  adverse  party  and  requiring  him  to  furnish  a  copy  or  pennit  a  copy  to 
be  taken,  the  court  may  also  direct  that  the  book,  document  or  other  paper  be  excluded 
from  being  given  in  evidence;  or  it  may  punish  the  party  for  a  contempt;  or  both. 

Derlvatton. — Code  dy 
iub8tanc«:o] 
f  26.  in  part 

Aatborltf  to  strike  out  or  dismiss  pleading. — 


Uon. — Code  dy.  proo..  §  808.  without  ohanKo  of  Banes  y.  Rainey.  130  App.  Diy.  465, 114  N.  Y.  Supp.  986; 
:  oricinally  reyised  from  R.  S..  pt.  3.  ch.  1.  tit.  3.  Brown  y.  Georsi,  26  Miso.  128.  56  N.  Y.  Supp.  923; 
irt.  Roasner  y.  N.  Y.  Museum  Assn.,  20  Hun  182. 


§  326.  Effect  of  books  or  documents  produced  under  order  for  discovery^ 

A  book,  document  or  other  paper  produced  under  an  order  for  its  discovery  has  the 
same  efifect,  when  used  by  the  party  requiring  it,  as  if  it  was  produced  upon  notice,  accord- 
ing to  the  practice  of  the  court. 

Dartfrntton. — Code  dy.  proe.,  §  809,  without  change  of  substance;  oriipbially  revised  from  R.  S.,  pt.  3,  oh.  1,  tit.  3 
127. 

f       

i  327.  Discovery  or  inspection  on  notice. 

Every  party  to  an  action  shall  be  entitled,  at  any  time,  by  notice  in  writing,  to  give 
notice  to  any  other  party,  in  whose  pleadings  or  affidavits  reference  is  made  to  any  doc- 
ument, to  produce  such  document  for  the  inspection  of  the  party  giving  such  notice,  or  of 
his  attorney,  and  to  permit  him  or  them  to  take  copies  thereof;  and  any  party  not  com- 
plying with  such  notice  shall  not  afterward  be  at  liberty  to  put  any  such  document  in 
evidence  on  his  behalf  in  such  cause  or  matter,  unless  he  shall  satisfy  the  court  that  such 
document  relates  only  to  his  own  title,  he  being  a  defendant,  or  that  he  had  some  other 
cause  or  excuse  which  the  court  shall  deem  sufficient  for  not  complying  with  such  notice; 
in  which  case  the  court  may  allow  the  same  to  be  put  in  evidence  on  such  terms  as  to 
costs  and  otherwise  as  the  court  shall  think  fit. 

DflriratfoB. — ^New.  English  practice,  order  31,  rule  15,  county  lawyers'  association  J  27.  See  report  of  May  8, 
Hiplied  only  to  an  action.   Short  practice  act  proposed  by     1917. 

§  338.  Disclosure  by  party  in  aid  of  discovery. 

The  court,  on  the  application  of  any  party  to  an  action,  also  may  make  an  order  requir- 
ing any  other  party  to  state  by  affidavit  whether  any  one  or  more  specific  documents,  to 
be  specified  in  the  application,  is  or  are,  or  has  or  have  at  any  time  been  in  his  possession 
or  power,  and,  if  not  then  in  his  possession,  when  he  parted  with  the  same,  and  what  has 
beoome  thereof.  Such  application  shall  be  made  upon  an  affidavit  stating  that  in  the  be- 
lief of  the  deponent  the  party  against  whom  the  application  is  made  has,  or  has  at  some 
'ame  had,  in  his  possession  or  power  the  document  or  documents  specified  in  the  applica- 
iion,  and  that  they  relate  to  ^e  matters  in  question  in  the  case  or  matter,  or  to  some  of 
them. 

.  PwlfaUaa.  ■  New.    English  practice,  order  31,  rule  19a:    short  practice*  act,  propoosd  by  County  Lawyers. 
AMcistion,  1 29.    See  report  of  May  3, 1917. 
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f§  329-332 


■BOOBDS  AND  DOCUMENTS  IN  UNITED  STATES  COUETS  AND  DEPAKTMENTS 

390.  Copies  of  raoords  of  United  States  courts. 

400.  Hcioords  sod  docuioents  in  United  States  departments. 

401.  Certifieate  of  pi^ulation  by  director  of  census. 

402.  Reeord  of  conTsyanoe  or  mortgage  of  vessels  as  avidenee. 

SCDrOENAS 

403.  IsBuanoe  of  subpoena. 

404.  Service  of  subpoena  issued  out  of  a  court. 
406.  Penalty  for  disobedience  to  subpoena  or  order. 

406.  Subooena  issued  by  Judge,  arbitrator,  referee  or  other  persons,  in  certain  oases. 

407.  QusJifioation  of  preceding  sections. 

408.  Disehaige  of  witness  from  arrest. 

400.  Attendance  of  person  when  required  by  judgment. 

410.  Production  of  oflBcial  records  upon  trial  or  hearings. 

411.  Production  of  book  of  account  upon  trial  or  heaxing. 

412.  Production  of  hospital  records  upon  trial  or  hearing. 

413.  Production  of  corporation  book  or  paper  on  trial 

414.  Peoraonal  attendance  pursuant  to  subpoena  duces  tecum. 

OEDEE  TO  BEING  UP  FBISONEE  AS  WITNESS 

415.  Order  to  bring  up  prisoner  as  witness. 

416.  Order  to  produce  prisoner  before  officer  or  body. 

417.  Order  to  produce  prisoner  in  certain  inferior  courts. 

418.  Order  when  prisoner  is  sentenced  to  death  or  for  felony. 
410.  Remanding  of  prisoner  after  testifying. 

420.  Penalty  for  failure  to  obey  order  to  produce  prisoner. 


EVIDENCB  PROVISIONS  OBNERALLT 

i  329.  Form  of  certificate. 

Where  a  transcripty  exemplification  or  certified  copy  of  a  record  or  other  paper,  is  de- 
clared by  law  to  be  evidence,  and  special  provision  is  not  made  for  the  fonn  of  the  certif- 
icate, in  the  particular  case,  the  person  authorized  to  certify,  must  state  in  his  certificate 
that  it  has  been  compared  by  him  with  the  original  and  that  it  is  a  correct  transcript  there- 
from and  of  the  whole  of  the  original. 

HvHattoikr— Code  oir.  proe.,  §  957;  ori^nally  rerised 
foxn  R.  S.,  pt.  3^  di.  7.  tit.  3,  first  part  of  (  59. 

Ib  gencniL — ^Bounano  ▼.  Mets  Brothers  Co.,  188  App. 
Dir.  3bO,  177  N.  Y.  Supp.  51. 

OnnplfauiM  with  s«etloii  esMntlaL — People  v. 
Todoio,  224  N.  Y.  120;  Nolan  y.  Nolan.  35  App.  Dnr.  330. 


54  N.  Y.  Supp.  975;  Peo^  ex  rel.  Crittenden  v.  Keenan, 
31  Hun  625;  Redford  y.  Snow.  46  Hun  370. 

SnUleleiiey  of  ccrtmcftte.-— Dunstan  v.  Higgins,  188 
N.  Y.  70;  Qustavus  y.  Dahlmer,  98  Misc.  462.  163  N.  Y. 
Supp.  132. 

OmlMloii  of  rafonne  stempt.-— Gustayua  y.  Dahlr 
mer.  98  Misc.  462.  168  N.  Y.  Supp.  132. 


§330.  Certificate  attested  by  seal. 

If  ihe  officer,  or  the  court,  body  or  board,  in  whose  custody  an  original  paper  specified 
in  the  last  section  is  required  to  be,  by  the  laws  of  the  state  or  of  another  state  or  of  the 
United  States  or  of  a  territory  thereof,  or  of  a  foreign  country,  has,  pursuant  to  those  laws, 
an  official  seal,  the  certificate  must  be  attested  by  that  seal.  If  the  certificate  isjoiade  by 
the  clerk  of  a  county  within  the  state,  it  must  be  attested  by  the  seal  of  the  county. 

This  section  does  not  require  the  seal  of  a  court  to  be  affixed  to  a  certified  copy  of  an 
order  or  of  a  paper  filed  therein  or  entry  made,  where  the  copy  is  used  in  the  same  court 
or  before  an  officer  thereof. 

DalTmUon. — ^First  two  sentences  are  code  dy.  proc..     by  L.  1877.  ch.  410;  originally  reyised  from  R.  8.,  pt.  8» 

1958:  oricinai^  reyised  from  R.  S..  pt.  3.  oh.  7.  tit.  3,     ch.  7.  tit.  3,  §  60. 
SO.inpart.     Last  sentence  is  code  ciy.  proc..  ft  959,  as  am. 

§  331.  Proof  of  written  instruments  where  subscribing  witnesses. 

Except  in  the  case  of  written  instruments  to  the  validity  of  which  a  subscribing  witness 
or  subscribing  witnesses  is  or  are  necessary,  whenever,  upon  the  trial  of  any  action  or  upon 
the  hearing  of  any  judicial  proceeding,  a  written  instrument  is  offered  in  evidence,  to  which 
there  is  a  subscribing  witness,  it  shall  not  be  necessary  to  call  such  subscribing  witness,  but 
sach  instrument  may  be  proved  in  the  same  manner  as  it  might  be  proved  if  there  were 
no  subscribing  witness  thereto. 

DflHrmtton. — Code  ciy.  proc..  §  961b,  as  added  by   L.  1909.  ch.  65;  originally  reyised  from  L.  1883,  oh.  195. 
IL 

§  332.  Proof  of  instrument  by  comparison  of  handwriting. 

Compaiison  of  a  disputed  writing  with  any  writing  proved  to  the  satisfaction  of  the 
eourt  to  be  the  genuine  handwriting  of  any  person  claimed  on  the  trial  to  have  made  or 
executed  the  disputed  instrument  or  writing  shall  be  permitted  and  submitted  to  the  court 
uid  jury  in  like  manner. 

]lalf»tlOB«— Code  dy.  proc.  ft  961d,  as  added  L.  1:909.         Steadsids  of    eomDarlsoil.— Tumure  y.   Bieituns. 
eh.  65;  orisinaUy  teyioed  from  L.  1880.  ch.  86,  ft  1.  as  am.      195  App.  Diy.  200. 186  N.  Y.  Supp.  620. 
bgr  L.  1888.  eh.  555.  ft  1. 
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tost  negotiable  paper. 

le  trial  of  an  action,  it  appears  that  a  negotiable  promissory  note  or 
t  which  the  actioa  or  &  counterclaim  interposed  in  the  action  is  founded,, 
ilonged  to  the  party  claiming  the  amount  due  thereupon,  he  may 
hereof  by  parol  or  other  secondary  evidence  and  may  recover  or  set 
hereupon  as  if  It  was  produced. 

e,  he  must  give  to  the  adverse  party  a  written  undertaking,  in  a  sum 
r  the  referee,  not  less  than  twice  the  amount  of  the  note  or  bill,  with 
approved  by  the  judge  or  the  referee,  to  the  effect  that  he  will  indem- 
ty,  his  heirs  and  personal  representatives,  against  any  claim  by  any 
lunt  of  the  note  or  bill,  and  against  all  costs  and  eitpenses,  by  reason 

tion  is  prosecuted  or  defended  by  the  people  of  the  state,  or  by  a  pub- 
lalf,  the  people  or  the  public  officer  may  prove  the  contents  of  a  lost 
ige,  by  parol  or  other  secondary  evidence,  aad  may  recover  or  set  off 
Bupon,  without  giving  any  security  to  the  adverse  party. 

2  an  coda  dr.  proc.,  |  1S17;  146;  Zudei  v.  Ne<r  Yorii  S«.  i  T.  Co.,  3B  Misc.  OS,  7S 
I.,  pt.  3,  ch.  7,  tit.  3,  II  78,  79.  N.  Y.  Bupp.  9O0,  ifld..  81  App.  Div.  63JS.  SI  N.  Y.  .=- — 
I  ISIS,  aripiull7  >  nibnitut*      1151:  Tarwilliger  v.  Terwilliser,  27  N.  YT  Bnpp.  !S«. 


t.  3,  II  7S,  7S.      N.  Y.  Bupp.  90D,  tBd..  SI  App.  Dir.  63A.  SI  N.  Y.  Supp. 
'-  -  nibnitut*      1151:  Tarwilliger  v.  Terwilliser,  27  N.  YT  Bnpp.  !S«. 

Who  mar  inc.— Dupicouc  v.  Quick,  37  Mis.  500,  58 

CdoIe,  se  App.  Div.  6sa,  as    n.  y.  supp.  341. 

Bond.—Wricht  T.  WriahC,  5t  N.  Y.  437:  Diq^cuc  v. 

W«»li,  M  N.  Y.  1S5;  Remd  Quiak.  27  MiK.  500.  5S  N.  Y.  Supp.  341;  Ostenmn  t. 
*54;  Roliton  v.  Cent.  Park.  N.      GoklitciD.  32  MiK.  676.  66  N.  Y.  Supp.  506;  Chunh  t. 

47  N.  Y.  Bupp.  650;  Miib  v.      Blflvem,  58  MiK.  572,  107  K.  Y.  Supp.  310. 
28  MiH.  3S1.  Eb  N.  Y.  Supp. 

ige  of  child. 

proceeding  or  trial  it  becomes  necessary  to  determine  the  age  of  a 
'  be  produced  and  exhibited  to  enable  the  court  or  jury  to  determine 
inspection;  and  such  court  may  direct  an  examination  by  one  or  more 
inion  shall  also  be  competent  evidence  upon  the  question  of  such  age. 

pnM..  I  eeiB.  u  added    ^      iwr  of  wdc  aim.  pKn..  i  303,  wbioh  tppMrn  tli*  rul»  in 


>wnership  of  unoccupied  lands  and  timber  tiiereon. 
cover  the  possession  of,  or  otherwise  to  determine  the  title  to,  or,  for 
uy  to  unoccupied  lands,  timber,  trees  or  underwood  thereon,  except 
iny  county  or  any  state  or  county  i^cer,  board  or  commission  is  a 
pluntiS  may  show  an  unbroken  chain  of  title  or  conveyance  of  the 
[lirty  years  next  preceding  the  commencement  of  the  action,  or  if  an 
ext  preceding  the  conmussion  of  the  trespass  or  injury,  and  such  proof 
evidence  of  ownership  at  the  times  respectively,  of  the  commencement 
miis^on  of  such  trespass  or  injury,  but  such  presumption  may  be  re- 
lant  by  showing  ownership  of  said  lands  at  the  times  respectively,  of 
f  said  action  or  the  commia^on  of  sud  trespass  or  injury,  in  some  person 
iff. 

jinc,   I  960.  H  kdd«l  by      867.  90  N.  Y.  E 
iT  1908,  ch.  SOB.  IHv.  IS.  107  N 

V.  Baylii.  113  App.  Dir.  006,      Wilmon  RHlt) 

payments  by  municipal  corporation  or  officer  tiliereof . 

ir  proceeding  now  pending  or  hereafter  to  be  brought  in  any  of  the 

tbe  payment  of  any  sum  of  money  by  a  municipal  corporation  or  an 

«  proved  by  a  recmpt  purporting  upon  its  face  to  be  ^ven  therefor, 

•eceipt  to  be  read  in  evidence  no  further  or  other  proof  shall  be  nec- 

9  produced  from  the  files  of  the  office  of  the  chief  financial  officer  of 

oration  or  from  the  files  of  the  office  of  the  person  or  department 

y  of  making  the  payment. 

ipt  so  read  in  evidence  shall  be  presumptive  proof  of  the  fact  of  iba 

m  by  or  in  whose  behalf  it  purports  to  be  signed  of  the  sum  of  money 

herein  expressed. 

shall  be  entitled  to  be  read  in  evidence  by  virtue  of  the  provisions  of 

;  was  ^ven  at  least  six  yeara  before  the  commencement  of  the  action 


art  33 
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§f  337-339 


or  proceeding  in  which  it  shall  be  offered  as  evidence.    And  the  date  or  time  appearing 
upon  its  face  shall  be  presumptive  proof  that  it  was  given  at  such  date  or  time. 

4.  Nothing  in  this  section  contained  shall  be  held  to  prevent  any  party  to  such  an  ac- 
tion or  proceeding  from  proving  affirmatively  that  the  payment  so  appearing  t6  have  been 
made  has  not  in  fact  been  made. 

D«IVBtloii.-0)de  dy.  proc.,  (  9«lc,  as  addwl  by  L.  X909,  efa.  65;  oricizuOly  leviaed  from  L.  18M.  oh.  376,  |S  1.  2. 


§  337.  Proof  of  malice  in  action  for  libeL 

An  action,  civil  or  criminal,  cannot  be  maintained  against  a  reporter,  editor,  publisher, 
or  proprietor  of  a  newspaper,  for  the  publication  therein  of  a  fair  *nd  true  report  of  any 
judicial,  legislative  or  other  public  and  official  proceedings,  without  proving  actual  malice 
in  making  the  report. 

This  section  does  not  apply  to  a  libel  contained  in  the  heading  of  the  report;  or  in  any 
other  matter  added  by  any  person  concerned  in  the  publication;  or  in  the  report  of  any 
thing  said  or  done  at  the  time  and  place  of  the  public  and  official  proceedings  which  was 
not  a  part  thereof. 


Derlvmtloii. — First  sentenoe  in  oode  «▼.  proc,  I  1007, 
ociginally  reviaed  from  L.  1854.  oh.  130,  parts  of  H  1.  2. 
LMt  aentenoe  is  code  civ.  proc.,  {  1908.  orictnally  revised 
from  L.  1854.  oh.  130.  parU  of  Ift  1.  2 

Bl 


. — Action  for  libel  to  be  brought  within  two 
yean,  C.  P.  A..  §  50;  joinder  of  causes  of  action.  Id..  §  258; 
•affictennr  of  corapUunt,  and  pleading  mitigating  circum- 
stances. Id.,  {338. 

Apptfeatton.— Sanford  v.  Bennett.  24  N.  Y.  20; 
Saxaaohn  v.  Workmen's  Pub.  Assn.,  44  App.  Div.  302, 
60  N.  Y.  Supp.  640;  Lent  v.  Undorhiil.  54  App.  Div.  600. 
66  N.  Y.  Supp.  1066:  McCabe  y.  CauldweU.  18  Abb.  Pr. 
377. 

Mr  mmd  tme  report. — Moore  v.  Manuiacturers' 
Nat.  Bank,  123  N.  Y.  420;  Qarbey  v.  Beniku....  166  N.  Y. 
302.  affg.  40  App.  Div.  163,  37  N.  Y.  Supp.  853;  Lee  v. 
Brooklyn  Union  Pub.  Co..  200  N.  Y.  245.  affg.  151  App. 
Div.  034. 135  N.  Y.  Supp.  1123;  Qny  y.  Sampers,  35  App. 
Div.  27a  55  N.  Y.  Supp.  3;  Stuart  v.  Press  Pub.  Co.,  83 


App.  Div.  467,  82  N.  Y.  Supp.  401;  Smith  ▼.  New  Yorker 
Staats-Zeiting,  154  App.  Div.  458,  130  N.  Y.  Supp.  325; 
D'Auxy  V.  Starr  Co.,  Si  Misc.  888,  64  N.  Y.  Supp.  283; 
Salisbury  ▼.  Union  Advertiser  Co..  45  Hun  120;  Bissell  v; 
Press  Pub.  Co.,  62  Hun  551,  17  N.  Y.  Supp.  303;  Hart 
V.  Sun  Printing  A  Pub.  Assn.,  70  Hun  358.  20  N.  Y.  Supp. 

DtimmMtarf  h6adliiiM.~Lawyer8'  Co-operative  Pub. 
Co.  V.  West  Pub.  Co.,  32  App.  Div.  585,  52  N.  Y.  Supp. 
1120;  Oallagher  v.  Bryan,  44  App.  Div.  527.  60  N.  Y. 
Supp.  844,  affd..  162  N.  Y.  662. 

When  article  net  priTUecetl.— MacDonnell  v.  Press 
Publishing  Co..  150  App.  Div.  018. 136  N.  Y.  Supp.  822. 

Waiver  of  prlfUefe. — Dinkelquel  v.  Evening  Journal 
Co..  01  App.  Div.  06,  86  N.  Y.  Supp.  375. 

Headlines. — Walling  v.  Commercial  Advertiser  Assn., 
173  App.  Div.  401, 150N.  Y.  Supp.  320. 

JIBrldenee. — Qnebel  v.  Rochester  Printing  Co.,  8  App. 
Div.  450.  40  N.  Y.  Supp.  750. 


§  338.  Proving  mitigatiiig  circumstances  in  action  for  libel  or  slander. 

In  an  action  for  libel  or  slander,  the  defendant  may  prove  mitigating  circumstances, 
notwithstanding  that  he  has  pleaded  or  attempted  to  prove  a  justificatioiu 


Duliatlon. — Code  eiv.  proc.,  §535,  last  sentence. 
First  sentence  of  |535  is  covered  under  "Pleadings." 
f  535.  orimiaUy  revised  from  oode  of  proo.,  {§  164,  165. 

Mfttnttng  cfrcamstaneee. — Cmikshank  v.  Cordon. 
118  nTy.  178:  Matties  v.  Wilcox.  147  N.  Y.  624;  Rober 
T.  New  York  StaatsZeitung.  1  App.  Div.  427,  87  N.  Y. 
'      >.  255;  Brush  v.  Blot,  16  App.  Div.  80, 44  N.  Y.  Su] 


Sim. 
1073: 


1073;  Palmer  v.  Palladium  Printing  Co»  16  App.  Div. 
a7a  44  N.  Y.  Supp.  675:  Hess  v.  New  York  Press  Co., 
IM  App.  Div.  73,  40  N.  Y.  Supp.  804;  Doyle  v.  Frits,  86 
App.  Div.  515.  83  N.  Y.  Supp.  762;  Shank  v.  Stumpf,  23 
WSao,  264.  51  N.  Y.  Supp.  154;  MeCue  v.  Survey  Asso- 
eiatea.  106  Misc.  160.  175  N.  Y.  Supp.  346;  Ball  v.  Even- 
ing Poet  Pub.  Co..  38  Hun  11;  £Lnox  v.  Commercial 
Agen<v,  M  Hun  508;  McKane  v.  Brooklyn  Citisen,  58 
Hun  132,  6  N.  Y.  Supp.  132;  T^anpher  v.  Clark.  77  Hun 
506, 30  N.  Y.  Supp.  107.  revd.  on  other  grounds,  140  N.  Y. 
472;  Kin0ri«y  v.  Kingsley,  70  Hun  560.  20  N.  Y.  Supp. 
021. 


Plea  off  JiuMllcatlon.--Waohter  v.  Quenser,  20  N.  Y. 
547;  Lanpher  v.  Clark,  140  N.  Y.  472.  revg.  77  Hun  506, 
20  N.  Y.  Supp.  107;  Brush  v.  Blot,  16  App.  Div.  80,  44 
N.  Y.  Supp.  1073;  Young  v.  Fox,  26  App.  Div.  261,  40 
N.  Y.  Supp.  634;  Baldwin  v.  Genung.  70  App.  Div.  271.  74 
N.  Y.  Supp.  835;  Zavier  v.  Oliver,  80  App.  Div.  202.  80 
N.  Y.  Supp.  225:  Tully  v.  New  York  Times  Co.,  78  Misc. 
165.  137  N.  Y.  Supp.  062:  Vosbera  v.  Utica  DaUy  Press 
Co.,  105  Misc.  134:  McCue  v.  Survey  Associates,  106 
Misc.  160.  175  N.  Y.  Supp.  346;  Hathorn  v.  Congress 
Spring  Co.,  44  Hun  608;  Ffetoher  v.  JonM.  64  Hun  274,  10 
~  .  Y.  Supp.  47;  Lanpher  v.  Clark,  77  Hun  506,  20  N.  Y. 


gP 


Supp.  107.  revd.  on  other  grounds.  140  N.  Y.  472;  Tilson 
v.  Clark,  45  Barb.  178:  Lewis  v.  Kendall,  6  How.  Pr.  50; 
Anibal  v.  Hunter,  6  How.  Pr.  255;  Billing  v.  Wallia,  28 
How.  Pr.  07;  Robinson  v.  Hatch.  55  How.  Pr.  65. 

rattan  lo  ettabllih  Jostllleatton.— Klinck  v.  Colby, 
46  N.  Y.  427;  Willard  v.  Press  Pub.  Co.,  52  App.  Div. 
448,  65  N.  Y.  Supp.  73;  Doe  v.  Roe,  32  Hun  628. 


§  339.  Proving  mitigating  circumstances  in  action  for  wrong. 

In  an  action  to  recover  damages  for  the  breach  of  a  promise  to  marry,  or  for  a  personal 
injury,  or  an  injury  to  property,  the  defendant  may  prove,  at  the  trial,  facts  not  amount- 
ing to  a  total  defense,  tending  to  mitigate  or  otherwise  reduce  the  plaintiff's  damages,  if 
they  are  set  forth  in  the  answer,  either  with  or  without  one  or  more  defenses  to  the  entire 
cause  of  action.  A  defendant,  in  default  for  want  of  an  answer,  may  prove  facts  of  that 
description  upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plaintiff's  damages. 

ll«rlTatloil.-~-Code  civ.  proc.,  §  536,  as  am.  by  L.  1877,      Butler.  38  Hun  104;  Knox  v.  Commercial  Aaency,  40  Hun 


^.  416;  oiicinally  revised  from  code  of  proc,  I  165. 

latent  of  secttoiL— HatBeld  ▼.  Lasher.  81  N.  Y.  246. 

Applleatton.— Bradner  v.  Faulkner,  93  N.  Y.  615; 
Bnish  v.  Blot,  16  App.  Div.  80, 44  N.  Y.  Supp.  1073;  Dun 


Lpp.  inv.  IHI,  44  M .  1 .  CMipp. 
ton  V.  Hagerman,  18  App.  Div.  146.  46  N.  Y.  Supp.  758; 

—     -  N.Y.Supi 

0,  73  N.  Y.  supp. 
22;  American  Farm  Co.  v.  Rural  Pub.  Co.,  78  ApD.  Div. 


Stevenson  t.  Ward,  48  App.  Div.  291.  62  N.  Y.  Supp.  717; 
Biffing  V.  Albiicht,  66  App.  Div.  239.  250.  73  N.  Y.  Supp. 


1, 79  N.  Y.  Bupp.  911;  Bassett  v.  French,  10  Misc.  672. 
81  N.  Y.  Supp.  667;  WandeU  v.  Edwards.  25  Hun  498; 
Ban  y.  Ewttns  Post  Pub.  Co.,  38  Hun  11;  Newell  y. 


508;  Hathorn  v.  Conjtress  Sprinc  Co.,  44  Hun  608. 

Partial  defeiiM.— Jones  v.  Flckard,  101  Misc.  117, 166 
N.  Y.  Supp.  721;  Ellis  v.  Wood,  108  Misc.  478,  177  N.  Y. 
Supp.  730. 

Alieiiatloii  of  afllMtloiis.— Strock  v.  Russell,  148 
App.  Div.  483,  132  N.  Y.  Supp.  968. 

Bteaelk  of  promise.— I 
126.  185  N.  Y.  Supp.  777. 


mlse.— Lynch  v.  Fine,  194  App.  Div. 

upp.  777. 
I4bel. — Gressman  v.  Morning  Journal  Assn.,  197  N.  Y. 
474.  affg.  126  App.  Div.  913,  110  N.  Y.  Supp.  1130; 
Xavier  v.  Oliver,  80  App.  Div.  292,  80  N.  Y.  Supp.  225; 
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.  388.  397,  131  N.  Y.  Luber.  B1  N.  Y.  H«;  Luphst  v.  Clwk,  UO  N.  Y.  473; 

Evsniac  Jtwnw)  Pub.  D«ria  v.  Fiiti.  86  App.  Kv.  SIS.  S3  N.  Y.  Supp.  7031 

11;  MflCue  t.  Surrey  L^  v.  Emery.  79  Hud  500,  ZS  N.  Y.  Sapp.  888. 

8upp.  340.  BOTOm  dM— Bukwe  v.  BimMt.   UB  Mi».   161. 

I.  Y.  Sei  Batfield  v.  181  N.  Y.  Bupp.  247. 

lember  of  corporation. 

>er  of  an  aggregate  corporatioa,  who  is  not  a  party,  ehall  not 
inat  the  corporation  unless  it  was  made  concerning  and  while 
which  he  was  the  authorized  agent  of  the  corporation;  or  im- 
anber  of  such  corporation  and  testifying  aa  a  witness  concem- 
rporatjon,  when  the  official  record  of  such  testimony  shall  be 

10.  H  mm.  by  L.  1903,  eb.  3S4;  oriviully  revUed  from  R.  8..  pt.  3.  eh.  7.  tit,  3. 

death  in  certain  cases. 

ional  property  in  this  state  or  upon  whose  life  an  estate  in  real 
uns  without  the  United  States,  or  absents  himself  in  the  atete 
together,  is  presumed  to  be  dead,  in  an  action  or  special  pro- 
perty or  the  administration  of  the  estate  of  such  person,  unless 
kt  he  was  alive  within  that  time. 

841,  fim  Kiit««.  82S;Matt«rDfR(nn.l03MiK.  111.  170  N.Y.  Supp.  74a; 
■ectioBi  OD  pertition     Bheldon  t.  Fenii  4&  Barb.  1Z4. 

.  tw  L.  1889.  ch.  40.  Praof  of  Ikct*.— Buller  r.  Mutual  life  Ih.  Co..  Z2S 
risiuUy  revued  Irani     N.  Y.  167;  Metter  ol  Board  of  EducatioD,  173  N.  Y.  331; 

CromwEll  V.  Phlppi,  fl  Dem.  M. 


ry  instrument  as  eTideoce  of  consideration. 
instrument  ie  only  presumptive  evidence  of  a  sufficient  con> 
)utted  as  if  the  instrument  was  not  sealed. 

Smith  V.  WuncT.  lOfl ..„  ,..^. 

300.3ON.Y.  S 

Bbar*U,230N.Y.       'JMaamVuan' of  CMUklentliiD.— Mutual  life  Jam. 


_.'.  177.  40  N.  Y.     Co.  T.  Yatea  County  Bank,  35  App.  Dir.  31B.  M  N.  Y. 

Suim.  743;  WiUiama  v.  WUttell.  69  Jipp.  DW.  340,  74 

',  lOS  Miac.  18E,  17S     N.  Y.  Supp.  820;  HuU  t.  Hull.  173  App.  Div.  287.  108 

N.  Y.  Bupp.  743;  UoekmH  Valley  Railway  Co,  >.  Baiboui. 

lea  App.  Div.  OM.  183  N.  Y.  Bupp.  103;  Matter  of  Ailoi. 


i  N.  Y.  08;  Torry  v. 


e.  421.  89  N.  Y.  Su»>.  4SS;  I 
24  N.  Y.  6un),  13. 

"  " —      ~      inaael  v.  Bteinmy,  e 


irty  may  be  rebutted. 

taken  at  the  instance  of  the  adverse  party  orally  or  by  depo- 
ther  evidence. 

38;  oriciiiaUy  nviaed     Supp.  707;  Encel  v.  Dieter,  31  Mlac.  793,  09  N.  Y.  Bupp. 


^.  FiDthinfhan 
29  N.  YTSupp 


n  123;  EeUey  v. 


>n  law  procrf  instead  of  documentary  evidence. 
,ting  to  documentary  evidence,  prevents  the  proof  of  a  fact,  act, 
it  or  other  paper  or  writing,  according  to  the  rules  of  the  com- 
mpetent  proof. 

02;  oiieually  reviaed     of  EllMiTllle.  84  Hun  t3S,  32  K.  Y.  Supp.  043.  afld.,  155 
Id  part;  and  L.  1840.      N.  Y.  fi73. 

Bwnrd  sf  kutlan.— Hattihom  v.  Mut.  Life  Ina.  Co. , 
Idty.  163  N.  Y.  Bopp.     »  Aot.  Dir.  471.  07  N.  Y.  Supp.  1" 


for  discovery  abolished. 

itained  to  obtain  a  discovery  under  oath  in  aid  of  the  prose- 
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art  33  EVIDENCE  §§  346,  347 

DcchtttlMi. — Codedv.proc..  ft  lOU-.origixuaiy  ravised  AppUcalton. — ^Montrose    v.    Wanamaker,    21    Abb. 

from  code  of  proc..  §  389.  in  part.  N.  C.  478;  In  re  Sickle,  5  N.  Y.  Supp.  708,  17  Civ.  Proe. 

■efercnew. — ^Diaoovery  of  books  and  papen,  C.  P.  A.,  Rep.  138. 

3324-327;  of  property  of  attachment  debtor.  Id.,  ft  922;  BID  of  discoTerjr.— C.  &  C.  Eieo.  Co.  v.  Walker  Co.» 

property  of  decedent,  Surr.  Ct.  A.,  fft  205,  206.  36  App.  Div.  426.  428,  54  N.  Y.  Supp-  810. 

COMPETENCY  OF  WITimSSES 

§  346.  Exclusion  of  witness  by  reason  of  interest. 

Except  as  otherwise  specially  prescribed,  a  person  shall  not  be  excluded  or  excused  from 
being  a  witness,  by  reason  of  his  or  her  interest  in  the  event  of  an  action  or  special  pro- 
ceeding; or  because  he  or  she  is  a  party  thereto;  or  the  husband  or  wife  of  a  party  thereto, 
or  of  a  person  in  whose  behalf  an  action  or  special  proceeding  is  brought,  prosecuted,  op- 
posed or  defended. 

]leflffttloii.^-Code  civ.  proe.,  ft  828;  originally  reviaed        Bflfect  of  Interest  of  parties. — Goldsmith  ▼.  Coyerly^ 
horn  code  of  proc.,  ft  398;  and  L.  1867,  oh.  887.  §  1.  75  Hun  48, 27  N.  Y.  Supp.  1 16. 

Wife  not  Interested  witness.— Green  v.  Altenkiroh, 
176  App.  Diy.  320.  162  N.  Y.  Supp.  447. 

§  347.  Personal  transaction  or  communication  between  witness  and  decedent 
or  lunatic. 

Upon  the  trial  of  an  action  or  the  hearing  upon  the  merits  of  a  special  proceeding,  a 
party  or  a  person  interested  on  the  event,  or  a  person  from,  through  or  under  whom  such  a 
party  or  interested  person  derives  his  interest  or  title  by  assignment  or  otherwise,  shall  not 
be  examined  as  a  witness  in  his  own  behalf  or  interest,  or  in  behalf  of  the  party  succeeding 
to  his  title  or  interest  against  the  executor,  administrator  or  survivor  of  a  deceased  person 
of  the  committee  of  a  lunatic,  or  a  person  deriving  his  title  or  interest  from,  through  or 
under  a  deceased  person  or  lunatic,  by  assignment  or  otherwise,  concerning  a  personal 
transaction  or  communication  between  the  witness  and  the  deceased  person  or  lunatic, 
except  where  the  executor,  administrator,  survivor,  committee  or  person  so  deriving  title 
or  interest  is  examined  in  his  own  behalf,  or  the  testimony  of  the  lunatic  or  deceased  per- 
son is  given  in  evidence,  concerning  the  same  transaction  or  communication.  A  person 
shall  not  be  deemed  interested  for  the  purposes  of  this  section  by  reason  of  being  a  stock- 
holder or  officer  of  any  banking  corporation  which  is  a  party  to  the  action  or  proceeding, 
or  interested  in  the  event  thereof. 

Dcrlfatlon. — Code  civ.  proc.,  ft  829,  as  am.  by  L.  1877,  493,  102  N.  Y.  Supp.  571.  revd.  on  other  grounds,  192^ 

eh.  416.  L.  1S81,  eh.  703;  onginaUy  a  substitute  for  code  of  N.  Y.  164;  Morgan  v.  Foran.  120  App.  Div.  185, 104  N.  Y. 

proc.,  ft  399.  Supp.  1084;  Richie  v.  Shopard,  158  App.  Div.  192,  143 

In  genctnl.— Heyne  ▼.  Doerfler,  124  N.  Y.  505;  Whit-  N.  Y.  Supp.  19;  Matter  of  Porter,  60  Misc.  504,  113  N.  Y. 

nab  v.  Foley,  125  N.  Y.  651 ;  Lawyer  v.  White,  198  N.  Y.  Supp.  928;  Matter  of  Farley,  91  Misc.  185, 155  N.  Y.  Supp. 

318:  Matter  of  Shezman,  227  N.  Y.  350;  Little  v.  Johnson.  63;  Riggs  v.  Am.  Home  Miss.  Soc.,  35  Hun  656;  Wilcox  v. 

117  App.  Div.  500,  102  N.  Y.  Supp.  754.  Dodge,  53  Hun  565,  6  N.  Y.  Supp.  368;  Cross  v.  Smith,  85 

PnnMMe.— Cole  y.  Sweet,  187  N.  Y.  488.  491.  afiFg.  112  Hun  49.  56,  32  N.  Y.  Supp.  671. 

App.  Div.  777,  98  N.  Y.  Supp.  625;  Lawyer  v.  White,  Proof  of  incapaelty.— Abbott  v.  Doughan.  204  N.  Y. 

198  N.  Y.  818,  affg.  132  App.  Div.  943,  117  N.  Y.  Supp.  223.'^arrar  v.  Farmers'  L.  A  T.  Co..  85  App.  Div.  367,  83 

1139;  Abbott  v.  Doughan,  204  N.  Y.  223;  Funson  v.  N.  Y.  Supp.  218;  Steele  v.  Ward.  30  Hun  555. 

i                Salisbuxy,  16  App.  Div.  214, 44  N.  Y.  Supp.  205:  Matter  of  Gompeleney  at  time  testimony  given  soffldent. — 

Gratton,  196  App.  Div.  32,  185  N.  Y.  Supp.  472.  Collins  v.  McGuire.  76  App.  Div.  443,  78  N.  Y.  Supp.  527; 

AwOcfttlon.— Matter  of  Hennessey,  157  App.  Div.  Eighmie  v.  Tavlor,  68  Hun  573.  23  N.  Y.  Supp.  2&. 

136,  141  N.  Y.  Supp.  736;  Newcomb  v.  La  Roe,  167  App.  Person    Interested— In    generaL— Beakes    v.    Da 

!                 Div.  566,  152  N.  Y.  Supp.  635;  Pahncr  v.  Fybuah,  169  Cunha.  126  N.  Y.  293:  Hobert  v.  Hobart,  62  N.  V.  80; 

,                 App.  Div.  907,  157  N.  Y.  Supp.  442;  Bambauer  v.  Sohlei-  Carpenter  v.  Soule,  88  N.  Y.  251, 257;  Nearpass  v.  Oilman, 

der.  176  App.  Div.  562.  163  N.  Y.  Supp.  186;  Griggs  v.  104  N.  Y.  507;  WaUace  v.  Straus.  113  N.  Y.  238;  Eisenlozd 

Renault  Selting  Brandi,  170  App.  Div.  845,  167  nTy.  v.  Clum,  126  N.  Y.  552.  556;  Matter  of  Lasak,  131  N.  Y. 

Sow.  355.  624,  a£Fg.  57  Hun  417,  10  N.  Y.  Supp.  844;  Albany  Co. 

t^nsaetionfl  witb  Ineompetent.— Clark  v.  Dada,  Sav.Bankv.McCarty,  149  N.Y.  71, 84;  Franklin  v.  Kidd, 

183  App.  Div.  253, 171  N.  Y.  Supp.  205:  Matter  of  Benioff,  219  N.  Y.  409;  Savercool  v.  Wilsey.  5  App.  Div.  562,  39^ 

73  Misc.  493.  133  N.  Y.  Supp.  413;  Matter  of  Neil,  90  N.  Y.  Supp.  413;  Baxter  v.  Baxter,  13  App.  Div.  65.  43 

!                 Miae.  537.  153  N.  Y.  Supp.  647;  Matter  of  Fingar,  101  N.  Y.  Supp.  94;  Rix  v.  Hunt,  16  App.  Div.  540.  44  N.  Y. 

Misc.  516,  168  N.  Y.  Supp.  361.  Supp.  988;  Bopple  v.  Supreme  Tent,  18  App.  Div.  488,  45 

Negative  testimony. — ^Matter  of  Babcock,  85  Misc.  N.  x.  Supp.  1096;  Carpenter  v.  Romer  4c  Tremper  Steam- 

I                 256.  147  N.  Y.  Supp.  268.  boat  Co..  48  App.  Div.  363.  68  N.  Y.  Supp.  274;  Andiewa 

"Intcreetod  In  tbe  event.*'— -Moore  v.  Oviatt,  35  Hun  v.  Reiners,  112  App.  Div.  378.  98  N.  Y.  Supp.  658;  Gris- 

316:  Matter  of  Roosell,  126  App.  Div.  607,  110  N.  Y.  wold  v.  Hart,  142  App.  Div.  106.  126  N.  Y.  Supp.  1011; 

'                 Supp.  706.  Matter  of  Blaine,  143  App.  Div.  687, 128  N.  Y.  Supp.  186; 

'^Testimony.'*— Matter  of  Calllster,  153  N.  Y.  294,  Matter  of  Weed,  143  App.  Div.  822. 127  N.  Y.  Supp.  966; 

modfg.  88  Hun  87,  34  N.  Y.  Supp.  628.  Glennan  v.  Rochester  Trust  A  Safe  Deposit  Co..  152  App. 

^'Concerning  ue  same  transaction.*' — McLaugh-  Div.  316.  136  N.  Y.  Supp.  747;  Matter  of  Hennessey.  157 

I                  fin  V.  Webster.  141  N.  Y.  76;  Martin  v.  Hillen,  142  N.  Y.  App.  Div.  136.  141  N.  Y.  Supp.  736;  West  End  Brewing 

144;  Jones  v.  Perkins,  29  App.  Div.  37.  51  N.  Y.  Supp.  880;  Co.  v.  Utica  Trust  A  Deposit  Co.,  175  App.  Div.  477.  162 

Want  V.  Plato,  23  Hun  402;  Rogers  v.  McGuire,  90  Hun  N.  Y.  Supp.  537;  Matter  of  Wood,  185  App.  Div.  936, 

I                  455.  37  N.  Y.  Supp.  76.  affd..  153  N.  Y.  343.  172  N.  Y.  Supp.  927;  Matter  of  Woods,  189  App.  Div. 

I                    OMection,    svttelencjr.— Stevens    v.    Brennan,    79  324, 178  N.  Y.  Supp.  573;  Matter  of  Wentworth,  190  App. 

N.  Y.  264.  259;  Ham  v.  Van  Orden.  84  N.  Y.  257.  271;  Div.  829.  181  N.  YT Supp.  442;  Harrington  v.  Schiller.  190 

I                  Baafoid  v.  Eltithorp.  95  N.  Y.  48,  52;  Hoag  v.  Wright,  174  App.  Div.  892.  179  N.  Y.  Supp.  925;  Kaiman  v.  Keubel, 

N.  Y.  36.  zevg.  60  App.  Div.  381,  74  N.  Y.  Supp.  1069;  101  App.  Div.  402,  181  N.  Y.  Supp.  471;  Frisbie  v.  Lucas, 

Stem  V.  Ladew,  47  App.  Div.  331,  62  N.  Y.  Supp.  267;  192  App.  Div.  583.  183  N.  Y.  Supp.  308;  Matter  of  Her- 

Hickok  V.  Bunting.  67  App.  Div.  660,  7Z  N.  Y.  Supp.  967;  lington.  73  Misc.  182.  132  N.  Y.  Supp.  486;  Blass  v. 

Salley  v.  O'Connor.  71  App.  Div.  828,  75  N.  Y.  Supp.  925;  Linsley,  78  Misc.  422.  139  N.  Y.  Supp.  640:  Murray  v. 

kfd.,  173  N.  Y.  621;  Hamlin  v.  HamHn,  117  App.  Div.  Fox,  39  Hun  108,  affd.  104  N.  Y.  832;  Keller  v.  West. 
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r  V.  Huail-  Behalf    of  putti    incesedtK  to  Utle.— Porter   r. 

i:  Diuosv.  Dunn.  131  N.  Y.  314,  ttrt-  61  Hun  310,  IS  N.  Y.  Sapp. 

Cunpbiill'l  77;  BoutDD  v.  Wdoh,  170  N.  ¥.  5M.  «fl|.  59  App.  Dit. 

38S,  Sg  N.  Y.  Supp.  407. 

N,  Y.  SO;  ^>liut  pmaa  dcrlTtm  tlUe  rrom  deccuad  por- 

Laubhum,  win.^Wuisiier  v.  Grimm,  isa  N.  Y.  421. 

r.  Y.  Siipp.  Fmon  rtum  wb«in  Intcrat  derlied.^Popc  V.  Allan, 

■Sopp.  QSS:  90  N.  Y.  Z9S;  Smidi  r.  Croa.  M)  N.  Y.  549;  Ketlv  y. 

Jiv,  363.  «a  Burrou»li».  102  N.  Y.  93;  Witthiiu  y.  3ch»ok,  105  N.  Y. 

t.  Buk.  ei  330,  nvf.  38  Hiin  G»0;  Cluk  v.  McNu],  114  M.  Y.  287: 

V.  P»™oia.  Connirfly  *.  O'Connor.  117  N.  Y.  91;  WUcoi  t,  Corwia, 

.T.  liocoLn  117N.  Y.  SOO.revg.  Gallua425.  3N.  Y.  Supp.  31T;Hcil- 

lupp.  1091:  oomb  v.  CumpiHtl,  118  N.  ¥.  46;  Muon  t.  ArcDdncut. 

3ir.  329.  BS  120  N.  Y.  Mi;  EueolDrd  v.  Qum.  126  N.  ¥.  522;  Lyon  t. 

s.  131,  127.  RJskn.  141  N.  Y.  231:  Romhu  v.  Roa.  ISO  N.  Y.  Itfl, 

TBVi.  81  App.  Div.  230.  86  N   Y.  8unp,  497:  AbboU  t. 

App.  DiT.  Douidiui,  Mt  N.  Y.  223;  Wud  v.  N«>r  York  Life  In*. 

'  Mud.  3»9.  Co.T^  N.  Y.  314;  Squire  v.  Gneoe.  38  App.  Div.  431. 

M  N.  Y.  Bupp.  GSl;  BvEra  v.  Smith,  &5  App.  IHt.  40S.  56 

1,  118  N.y.  N.  Y,  Supp,  968;  Smith  v.  Smith,  100  App.  Div.  I,  90 

IT  of  Lawia.  N.  Y.  Supp.  SB3;  Rwhe  v.  Nisoo,  lOS  App.  Div.  3M.  B3 

>  V.  Fortcr.  N.  Y.  Supp.  Edf:  M(ttt«  of  Knibb*.  108  App.  Div.  134, 

.Colvin.3S  Oe  N.  Y.  Supp.  40;  Shook  V.  Fdi,  126  App.  Div.  US,  11} 

a  V,  Union  N.  Y.  Supp,  9S1;  Sohliti  v.  Kosh.  138  App.  Div.  G3G, 

Supp.  flSe;  123  N.  Y.  Supo.  302;  AbhoCt,  V,  Douihan,  13B  App.  Div. 

Bupp.  321:  608,  123  N.  Y.  Supp.  122;  Foley  v.  New  York  Btvincn 

I.  IMv.  47S,  BaDk,7e  Mi*a.  220.  139  N,  Y.  Supp.  SIS;  Qolluid  t. 

I,  Div,  £92,  OoU*nd,  84  MJH.  299,  147  N.  Y.  Supp.  263;  Miller  v. 

Davii.  60  Hun  IBS,  14  N.  Y.  Supp.  725:  Lron  v.  WhiUk- 

>.  Div.  127,  ker,  77  Hun  107.  23  N.  Y.  Supp.  29«;  Bump  V.  PI»U,  8« 

Hv.  SIG,  66  Hun  201,  32  N.  Y.  Supp.  S3S;  Sheldon  v.  Sheldon.  S4  Hun 

it  Meahau,  422.  32  N.  Y.  Supp.  419;  Roy  v.  Saliibury.  134  N.  Y. 


Sum.  733. 


.  ..., ,        MUSI  traduetton;  wbM  coiutltDtea.— Clift  v. 

Matter  of  Moeea,  112  N.  V.  420:  Adama  v.  MocrinD,  113  N.  Y.  1G3; 
Lawii  T.  Marntt.  113  N.  Y.  386.  revi.  42  Hun  161 ;  Sallada 
v.  Gerhwb,  132  N.Y,  548;  Matter  of  Callirter,  153  N.  Y. 
294;  Rocsn  v.  Hrver*.  153  N.  Y.  343.  aB*.  90  Hun  455,  37 


«■,  Bovd  . 
1,47  N.Y 


Boyd.  1 


App.  Div.  361.  47  N.  Y.  Supp.  522;  Riobardaon  v.  Emmelt, 
170  N.  Y,  412.  revg,  61  App.  Div.  208.  70  N.  Y.  Supp.  648; 
Hoaa  V.  Wright.  174  N.  V.  36,  revs.  69  App.  Div.  381,  74 
N,  ¥.  Supp.  1060;  Prinale  v.  Burrougba.  185  N.  Y.  376, 
379  aflc.  100  Ajsp.  DivTSM.  91  N.  VTSupp.  760;  Smi- 


K^er.  305  N.  y!  39:  Griawold  v.  Hart,  205  N.  Y.  3S4; 

.  iiu  n.  I .  Matter  of  HumlrgviUe.  6  App.  Div.  535,  39  N.  Y.  Supp. 

,  115  N.  Y.  650:  Cowaa  v.  Davenport.  30  App,  Div,  130,  6!  N.  Y, 

«B  Inatitu-  Supp.  473;  Mow*  v.  Haloh.  38  App.  Div.  140,  66  N.  Y. 

t:  Smith  v.  Supp.  561;  Hamlin  v.  Stevana,  69  App.  Div.  522.  69  N.Y. 

>ll:FiakT.  Suw).  255;  Matter  of  Woodward,  69  App,  Div.  286,  It 

;  Matter  of  N.  Y.  Supp,  765;  Dotan  v.  LcAry.  B9  App.  Div.  459,  74 

I.  400;  Far-  N.  Y.  Supp,  981,  alTd.,  174  N.  Y.  640;  Goottint  v.  Weber, 

'.  Div.  757,  71  App.  Div.  503.  75  N.  Y.  Supp.  S90;  Mitididl  T.  Hal- 

M.  21G.  100  lands,  72  App.  Div.  224,  76  N.  Y.  Supp.  120:  Parker  v. 

',  137  N,  Y.  Paraoni,  79  App.  Div.  310,  79  N.  Y.  Supp.  688;  Boyd  ». 

141  N.  Y.  Daily,  as  App.  Div,  581,  83  N.  Y.  Supp.  539,  aftd.,  17B 

II  of  Clark.  N,  Y.  B13;  Matwr  of  Blair,  99  App.  Div.  81,  91  N.  Y. 

I.  Y.  Supp.  Supp.  378;  Ruasell  v,  Hitobcock,  106  App,  Div.  815,  93 

Supp.  255;  N.  Y.  Bupp.  950;  Wil»,n  v.  Kane,  180  App.  Div.  77,  167 

Supp.  667;  N.  Y.  Supp.  61;  Hollander  v,  Wallace.  180  Asut.  Div.  393, 

Bupp.  283.  167  N.  Y^  Supp.  324;  Morriaoa  v.  Griffin  Cornera  Wattr 


,, -o.  548.  125  S.  Y.  6(upp.  2 

Matter  of  Brown,  77  Miac.  507,  137  N.  Y.  Bupp.  9 
"'-  ■-■  V.  W«lbamer,  82  Miac.  466  144  N,  Y.  Supp.  9 


8^tM 

161  nTy!  Cunim'  v!  NOTthw«Sern"M.  L"tii"co!. 

'.Supp. 88.  Peaaa  *,  Barnett.  30  Hun  525;  Wilaon  v.  Keynoiaa,  di 

-Chlldren'a  Hun  46.  alTd.,  98  S.  Y.  840:  Stuart  v.  P»tt«ir»on,  37  Hun 

of  Will  of  113;  Oarvey  v,  Oweu.  37  Hun  49S;  Bmith  v.  Mmfaan, 

h.  68  App.  40  Hun  401;  CbaJee  v,  Goddard,  42  Hun  1*7;  Tabar  v. 

-■  •    *  T.  WiJleta.  44  Hun  346;  Crawfonl  v.  Hainea,  "  "  -  '" 


■  Y. eiigp'w" "J     ""  '    '..       ,  \^,        ?v^- ™**',X;^^ *i^'  *''?S ^.S^^"""'!* '^ 


nMdiu  dI  wiU.—     Div.  Tfl6.  100  N.  Y.  Bupp.  270;  MsCuthy  v.  8 
4.  140N.  V.  Bupp.      ISl  App.  Div.  3(8.  136  N.  Y.  Bupp.  SSS:  BurLc  t.  G 


Gambler.  lU  App.  DIt.  3M.  140  N.  V.  Bupp.      ISl  App.  Div.  3(8.  136  N.  S 

17S  App.  Div.  SIB.  IM  N.  ¥.  Bupp.  11,,;  euiccohu  .. 

••tlOD  with  deuaMd.— Mmvnisk  T.  Mwrel,  Soott,    27    Hun  331:    Butoo    t,    Srnnibliiu,    31    Hon 

I:  Matter  of  EyBaman.  113  N.  Y.  82;  HIU  v.  407;  KeUhiim  v.  Holdea,  S8  Hun  4S2.  24  N.  Y.  Bupp. 

I  N.  Y.  3BI,  rava.  43  Hun  4S1;  Matter  of  WJD  870. 

a,  12)  N.  Y.  B7S;  Davia  t.  Oallacber,  124  N.  Y.  AdDdMloiu  iCBliut  iBttnat.— Hinob  t.  Auar,  146 

UHuDSe3,SN.  Y.Suppll^DeTliDr.aTeea-  N.  Y.  13. 


._ __.  _..  _. —  Judament.     Hartia  t 

'Si  Matter  ol  Benuoo,  HI  (TY.  SSB,  afta.  71      Harti«,  H7  App,  Dlv.  6,  131  N,  Y.  8- —  "" 
N.  Y.  Supp.  KH\  Matter  of  Bmltb,  163  N.  Y.  Honpi^iidelal  tr-" — — 


S.  SM;  Matter  of  Bmltb,  1S3  N.  Y.  Honpi^iidelal  tcatlmoiv  dlB«un 

34  N.  Y.  8ui».  1148;  Matter  of     Ctam,  90  N.  Y.  5W;  Lewli  v.  Merritl. 


rded.— Si 

113  N.  1 


N.  Y.  84,  tevg.  17  App.  DIt.  267,  4S  N.  Y.  revf.  42  Hun  IBl;  Beaver  t.  BesTar.  137  N.  Y.  SB.  67, 

;  Levy  v.  Loutt*  Reiiltr  Co.,  322  N.  Y.  14;  rev(.  SZ  Hua  104.  16  N,  Y.  Susp.  476.  746:  Matter  of 

Keller,  77  App.  DIt.  621,  7B  N.  Y.  Bupp.  StSO;  Bwade,  66  App.  Div.  SM.  72  N.  ''^~  '  '     ' 

laloiJm.99App.  Dlv,  37a91N.Y.  Bupp.  207;  v.Kraoke,"  ' 

laoer,  lllApp.  Div.TO.TT,  97N.  Y,  Bapp.  670;  r.  Kane,  1 „.  _ , „-.-. 

dv.  Bnow.  mApp.Div.  361,  114  N.  Y.  8upp.  Adler  v.  Leveoe,  191  App.  Div.  40,  ISO  N!  Y.  Supp.  S40; 

(rev  T.  Evana.  148  App.  Dlv.  37S,  132  N.  Y.  Blaaa  v.  Uuley,  78  Mian.  422,  139  K.  Y.  Burai.  549;  Oroaa 

KeUy  T.  St.  Mlohael'e  Roman  CatboUs  Cbilnlh,  v.  Moore,  68  Hua  412,  22  N.  Y.  Supp.  1019.  affd.,  141 

»*.  n?,  133  N.  Y.  Bapp.  33B:  BeuUy  v.  Beullv.  N.  Y.  US. 
MT.3W,  139N.Y.  Supp.  622:  Matter  olAffink,  Waliar.— Hnoey  y.  Oni,  38  H.  Y,  47:  Lewie  v.  Mer- 

Dir.  339,  140  N.  Y.  Supp.  34S;  Kaloian  v.  litt,  95  N.  Y.  200;  Caming  v.  Walker,  100  N.  Y.  HT; 

)I  App.  Div.  402,  181  N.  T.  Snpp,  471:  Matter  K*r  v.  Curler.  113  N.  Y.  S7G:  Martin  v.  Hillen,  142  N.  Y. 

lO.  in  App,  Div.  436.   1S2  N.  Y.  Supp.  780;  144;  Bo«ar«  v.  Rom,  IB3  N.  Y.  343,  aff(,  90  Hun  485. 37 

I  V.  Short,  SO  Miao.  289,  98  N,  Y.  Supp,  778;  N.  V,  Supp,  78;  fdanaw  v.  Piilard.  202  N.  Y.  122,  revg. 

>l  V.  Kebev.  9S  Mieo.  136,  Ififl  N.  Y.  Bupp.  137  App,15iv.  470,  121  N.  Y.  Bupp.  826;  Garvin  Machine 

I  T.  MayfT,  SS  Miae.  I4S.  1S9  N.  Y.  Supp.  211:  Co.  v.  Hammond  Co.,  12  App.  Div.  294,  42  N.  Y.  Supp. 

■rloe,  33  Bud  69;  Walib  v,  MaArdla.^B  Hun  664.  aOd.,  169  H.  Y,  639:  Hoea  v.  Naole,  28  App.  Div. 

,  Y.  Supp.  160:  Bill*  V.  Fillon,  SS  Quo  186.  33  374.  SI  N.  Y.  Bupp.  233;  jonea  v.  Perkina,  20  A|ip.  Dlv.  37, 

p.  138.  61  N.  Y.  Supp.  380:  M^obct  *.  Jonea,  36  App.  Div.  84. 

■DlcXlMU    M    dMMMd    In    praMDM    Of  S4  N.  Y.  Supp.  488;  Mattfir  o(  Gabriel.  44  App.  Div.  623, 

Orlnald  r.  Hart.  208  N,  Y.  3S4;  Brown  v.  60N.  Y,  Bupp,  87;  Ruaaellv.  Rueeen.47  App,  Div.  144.63 

.  aoa  N.  Y.  471.  N.  Y.  Bupp.  108;  Healy  v.  Haleolm.  8«  App.  Div,  801. 

oar  sf  hfttlM  M  to  dMlMkUdo*  of  toata-  73  N.  Y,  Supp.  2S9:  Hobart  v,  Vemult,  74  App.  Div.  444, 

tter  V.  Laater,  178  App.  Dlv.  438.  168  N.  Y,  77  N.  Y.  Buh>.  4S3;  Fliak  v.  Penfifld.  6i  App.  Dlv.  610. 81 

:  LadwU  v.  GoMeobent.  71  Miio,  119.  I38N.  Y.  N,  Y.  Supp.  1019:  Mota  v,  MoU.  88  App.  EHv.  4,  82  N.  Y. 

t.  Snpp.  926;  Cole  v.  Sweet,  112  App.  Dlv.  777,  98  N.  Y. 

Mitoa  WHIl  third  MTtr-— Holeomb  r.  Hiri-  Supp.  828,  afld.,  187  N.  Y.  488;  Moraan  v.  Fonn.  120 

4.  Y.  318:  O'Brien  V.  Welter,  140  N.Y.  281,  aSa,  App.  Dlv.  18S,  104  N.  Y.  Supp.  1084;  Adenaw  v.  mard, 

I,  23  N,  Y.  Sapp.  627;  Hutton  v.  Bmlth,  178  N.  137  App.  Dlv.  470.  121  N.  Y.  Supp.  S3S;  Matter  of  Van 

[(,74  App.  Dlv.  284.  77  N.  Y.  Supp,  623;  Bur-  AUlyne,  147  App,  Diy,  413,  132  N.  Y.  Supp.  203;  Fuller 

tdlok,iarN.  Y,  381.  [«*«.  S6App.Tliv.3B3.83  V.  ifew  York  Central,  eta.  R.  R.  Co,,  160  App.  Div.  864, 

p.704:Nlakmv.  nhydoek,  33  App.  Div.  I7A,  140  N.  Y.  Sul       ~--    -     ■  *      " 

upp.  895:  Gunbeev.  Qambee,  34  App.  Dlv.  446,  Dlv.  893. 150  1 

upp.  Wl;  Bunu  v.  MuIUn.  42  App.  Div.  118.63  App,  Dlv,  428, 

p.  933;  Bnmham  v.  Bumbam,  46  App  Dlv,  613,  Induitrial  Bavi 

&M>.  130,  afld.,  166  N.  Y.  609;  Farrar  v.  Ttr-  418;  MoKeaoi 

if.  Co.,  86  App.  Dlv.  387,  83  N,Y.  Supp.  172;  Winn,  60  Hui 

Aodraw*,  97  App.  Dlv.  430,  89  N.  ¥.  Supp.  966;  HaokitaS.  82  1 

iana,  61  Hun  224,  4  N.  Y.  Supp,  406;  Erwln  v.  nan.  82  Hun  2l 

Hon  168. 7  N.  Y.  Snpp.  365;  Eicbmie  V.  Taylor,  Hun  400,  33  N 

3.23N.Y.  Supp.  3A:  Matter  of  PaltDaUer,  78  4.  35  N.  Y.  St 

18  N.  Y.  Supp.  1003:  Ditmara  v.  Saokett.  93  N.  Y.  Snpp.  1 

80  N.  Y.  Snpp.  mo.  N.  Y.  Bupp.  70,  affd.,  153  N.  Y.  343. 

}.  Deceased,  insane  or  non-resident  witness. 

e  &  party  or  witness  haa  died  or  become  insane  or,  being  a  non-resident  of  this 
as  departed  from  the  state  or,  being  a  resident  of  the  state  haa  departed  therefrom 
)n  of  military  or  naval  service  under  the  state  or  United  States,  since  or  during  the 
an  action  now  or  hereafter  pending  or  since  or  during  the  hearing  upon  the  merits 
icial  proceeding  now  or  hereafter  pending,  the  testimony  of  the  decedent  or  insane 
or  of  such  absentee,  or  of  any  pelrson  who  is  rendered  incompetent  by  the  provi- 
the  last  eection,  taken  or  read  in  evidence  at  the  former  trial  or  hearing,  or  at  the 
ial  or  hearing,  either  in  court  or  before  the  same  or  a  new  referee,  together  with  all 
.  and  documents  read  in  evidence  in  connection  with,  or  as  a  part  of  the  giving  of 
rtjmony,  may  be  given  or  read  in  evidence  at  a  new  trial  or  hearing  or  at  a  contin- 
)f  the  same  trial  or  hearing  either  in  court  or  before  the  same  or  a  new  referee,  or 
ty  subsequent  trial  or  hearii^,  either  in  court  or  before  the  same  or  a  new  referee, 
tame  subject-matter  in  the  same  or  another  action  or  special  proceeding  between 
le  parties  to  such  former  trial  or  hearing  or  thdr  l^al  representatives,  by  either 

0  such  new  trial  or  hearing,  or  to  such  continuation  of  the  same  trial  or  hearing 

1  court  or  before  the  same  or  a  new  referee,  or  to  such  subsequent  action  or  special 
ing  dther  in  court  or  before  the  same  or  a  new  referee,  subject  to  any  other  legal 
m  to  the  competency  of  the  witness,  or  to  any  other  legal  objection  to  his  testimony 
question  put  to  him,  or  to  any  other  legal  objection  to  such  exhibits  and  documents. 

any,  exhibits  and  documents  proven  by  oath  to  have  been  so  previously  taken 
ridence  may  be  so  given  or  read  in  evidence;  or  the  ori^ual  stenographic  notes 
mony  taken  by  a  stenographer  who  has  unce  died  or  become  incompetent  may 


J  PRACTICE  ACT  art.  3» 

^ose  competency  to  read  the  same  accurately  is 
xnirt  or  officer  presiding  at  the  tria)  of  such  action 

L  1879.  Hennin,  173  App.  Div.  814, 180  N,  Y.  Supp.  *22:  Pried  v. 
eh.  3S2,  Kew  Yark.  Saw  HmrsD  A  Oirtiord  R.  R.  Co..  178  An. 
of  lS9a  Div.  309.  les  N.  Y.  Siwp.  WS;  StaOsv  t.  Nellu,  IBS  App. 
irisoDi  Div.  a£6,  177  N.  Y.  Supp.  112:  Pt^ttm  v.  Coimniw,  A 
Ho  have     MiH.  33*.  158  N.  Y.  Supp.  369:  MeDouUd  v.  WoodbiiTy, 

30  Hun  35:  Monhotus  v.MotehouM.  41  Hun  140i  Mutual 
>>.,  1ST  Life  Int.  da.  t.  Anthony,  GO  Bud  101.  t  N.  Y.  Supp.  SDli 
.  SuKi.      Odell  V.  Scdomon.  4  nTV.  Sum.  440,  GB  N.  Y.  Sopar.  Ct. 

4101  E^t  T.  Fruiii.  144  N.  Y.  Supp.  M4. 
e  App.  "TMUlIMBr."— Matta  of  CalE^oa,  I&3  N.  Y.  2M: 

Youn*  V.  V»]eiitioe,  177  N.  Y.  347 ;  MunAr  V.  N.  y.  C.  * 
■Sr  66     H.  R.  R.  R.  Co..  31  Him  3AS;  Vunum  v.  Hut.  47  Him  IB. 
!•    ITS         TaatlHBnr  irf  BOunsUcnt.— Looacn  v.  Yonks* 
I,  Co..  191  App.  Div.  770.  182  N.  YTSium.  873. 
kllBn  to  oMect  at  ttrtoai  trUl.— Pimtt.  Hunt  * 

>^.  T.  Tniln,  13S  App.  Div.  1,  119  N.Y.  Supp.  803, 
Oulidon  of  avu>«uiiBla»tloB.— Bndlov   v.    Ui- 

ri(!k.giN.  Y.  293;Tk[tv.IitUti,178N.  Y.  Z7lWil[nDV. 

MstnuKililu  8t.  Ry.  Co.,  95  App.  Div.  388,  BS  N.  T. 

Supp.  S97. 

OWccMwu.— HiDpby  V.  MoMBhon,  1 


P-  607, 
FcoplB 


837,  167  N.  Y.  t 


A'' 


,  179  App.  Div. 


d  vife  in  actioo  or  proceeding. 

r  to  testify  against  the  otber,  upon  the  trial  of  an 
of  a  special  proceeding,  founded  upon  an  allegation 
je  or  disprove  the  allegation  of  adultery.  However, 
party  against  whom  the  allegation  of  adultery  is 
ve  any  of  the  defenses  thereto  mentioned  in  section 
EKt,  the  other  party  is  competent  to  testify  in  dis- 
.  or  wife  shall  not  be  compelled,  or  without  consent 
e  a  confidential  communication  made  by  one  to  the 
iT  criminal  conversation,  the  plaintiff's  wife  is  not  a 
she  is  a  competent  witness  for  the  defendant,  as  to 
she  cannot,  without  the  plaintiff's  consent,  discloae 
made  between  herself  and  the  ptaintifT. 

.  1S77.  SupD.  43;  Vslentio<  v.  Vi>Ientin<.  S7  App.  Div.  IH,  8< 
b.  103.  N.Y.  Supp.  37;  O'Hm  v.  O'Han,  136  Aim.  Div.  373. 130 
li,  837,  N.  V.  Bupp.  982;  Bi«n  v.  Bien,  IM  App.  Dir  409.  143 
'  1B79,     N.  Y.  Supp.  IZS;  GmhRrn  v.  Gcibuu.  1S7  App.  Div.  53) 

141  N.  Y.  Supp,  766;  Lull  v.  Luti,  28  Mih.  393.  69  N.  Y. 
n.  142     Supp.  972;  Bien  v.  BierB,  74  Mik.  564,  132  N.  Y.-Bupp. 

fiog;  Roieiiwugrr  V.  RoHDWUHr,  110  MiH.  38,  179  N.  Y. 
3.  132     Supp.  ei7j  B&iley  v.  BuLey,  41  Hun  424;  SIivdiw  v.  SW- 

vona.  54  Hud  490, 8N.Y.  Supp,  47;  Diokiuon  v.  Diakin- 
12.  149  Hn,  63  Hun  616.  IS  N.  Y.  Supp.  435;  Perwdlar  t,  Pa- 
N.  Y.      weiU,  160  N,  Y,  Supp.  786. 

ScparatiaD.— De  Meli  v.  De  M<!li,  120  N.  Y.  436; 
a,  133     Woodrick  V.  Woodrick,  141  N.  Y,  467;  ^fldou  v.  Etacldon, 

146  App,  Div.  430,   131   N.  Y.  Supp.  291;   OEsnink  V. 
.  Ber-     OLenlek,  185  App.  Div.  809, 174  N.  Y.  Supp.  140. 
N.  Y.         Crimlunl  coUTcroaon.— Wg^oo  v.  Waton,  86  App. 
N.  Y.     Div,  159,  S3  N.  Y.  Supp.  S23;  Struck  v.  Rnwdl,  148  App. 
N.  Y.     Div,  483.  132  N.  Y.  Supp.  963. 

AHcnaUon  of  wtica  aOccUoiu.—Milljpatich  v. 
N.Y.  Potter,  62  App.  Div.  621.  71  N.  Y.  Buwi  134:  Smith  r. 
N.  Y,     O'Brien,  6  nT  Y.  Supp.  17*. 


of  person  convicted  of  crime. 
I  crime  is,  notwithstanding,  a  competent  witness  in 
s  conviction  may  be  proved,  for  the  purpose  of  af- 
er  by  the  record,  or  by  hie  cross-examination,  upon 
'imt  to  that  inquiry;  and  the  party  cross-esamining 
juch  a  question. 

1S79,     Monnua  v.  Crawford,  51  Hun  39,  6  N.  Y.  Supp.  4fi3i 
idiuiB     People  v.  Sullivim.  34  App.  Div.  644.  64  N.  Y.  Supp.  638; 
t  E^     Arbart  v.  Stark,  6  MiH.  679.  27  N.  Y.  Supp.  301. 
i.  rnrafofMBTlctloIl.— Feoidev.  Noelke.  94N.  Y.  137; 

ubI  L,  PbodIb  v.  Cardillo,  207  N.  Y.  Jo;  Derrick  v.  Wallsce,  217 
N,  Y.  620;  Pertiani  v.  Noel,  20  App,  Div.  SIB.  47  N.  Y. 
ihaa.  Bum.  100;  Pei^le  v.  StErn,  96  MJk,  507. 161  N.  Y.  Su-n- 
N.  Y.  Ilflf;Peo^ov,  Hovey,  29Hun3S2;P6oplev.  F  — 
jupp.  Eun29e;Pei«i1av.  KBilr.  aaHun  295. 
jupp.  Frofraslonal  boolmiaireT.— Malt«r  of  Ji 
337;  MiH.  3B4,  137  N.  Y.  Supp.  155. 
US 


'.  Buru.  33, 
r    Jaoobi,  7S 


^.  33  EVTOENCE  §§  361-353 

§  361.  Clergymen  not  to  disclose  confessions. 

A  clergyman,  or  other  minister  of  any  religion,  shall  not  be  allowed  to  disclose  a  confes- 
sion made  to  him,  in  his  professional  character,  in  the  course  of  discipline,  enjoined  by 
the  rules  or  practice  of  the  religious  body,  to  which  he  belongs. 

DafY»tlon.^Code  dv.  pro«.,  S  833;  originally  revised  from  R.  8.,  pt.  3.  oh.  7,  tit.  3.  |  72. 

§  3Kt.  Physicians  and  nurses  not  to  disclose  professional  information. 

A  person  duly  authorized  to  practice  physic  or  surgery,  or  a  professional  or  registered 
nurse,  shall  not  be  allowed  to  disclose  any  information  which  he  acquired  in  attending  a 
patient  in  a  professional  capacity,  and  which  was  necessary  to  enable  him  to  act  in  that 
capacity;  unless,  where  the  patient  is  a  child  under  the  age  of  sixteen,  the  information  so 
acquired  indicates  that  the  patient  has  been  the  victim  or  subject  of  a  crime,  in  which  case 
the  physician  or  nurses  may  be  required  to  testify  fully  in  relation  thereto  upon  any  ex- 
amination, trial  or  other  proceeding  in  which  the  commission  of  such  crime  is  a  subject  of 
inquiry. 


Constmetloii.— Klein  v.   Prudeatial  Ina.   Co.,   221  693;  Griebel  y.  Brooklyn  Heishta  R.  Co.,  74  N.  Y.  Supp. 

N.  y.  440.  126. 

'Amendineiit  of  ItM.— Homnyaok  ▼.  Prudential  Ins.  Mantel  capMlty.--Matier  of  Coleman,  111  N.  Y.  220; 

Co..  194  N.  Y.  456,  affg.  123  App.  Div.  907,  107  N.  Y.  Loder  v.  Whelpley,  111  N.  Y.  246;  Hoyt  v.  Hoyt,  112 

Sapp.  1130.  N.  Y.  493-614;  Matter  of  Preston,  11^3  App.  Div.  732,  99 


RS  Mue.  osd,  07  M.  X .  isupp.  917;  Meyer  v.  Dnpreme     y.  v\ 
Lodoe,  J^  ^p.  Div.  369,  SIN,.  Y.  Sup^  813,  affd.,  178     468. 


63;  Detttsehmann  v.  Third  Ave.  R.  Co.,  87  App.         Evidence  as  to  attendance  admlsalblc—Patten  v. 
Div.  603,  84  N.  Y.  Sapp.  887;  Peoole  v.  Breebt,  120  App.     United  life,  etc.,  Assn.,  133  N.  Y.  460;  Deutschmann  v. 


Div.  769. 106  N.  Y.  Supp.  436,  affd.,  192  N.  Y.  681;  Den-     Third  Ave.  R.  Co.,  87  Api>.  Div.  603,  84  N.  Y.  Supp.  887; 


136  N.  Y.  Supp.  282;  Matter  of  Cohen,  106  Miso.  724,  App.  Div.  671,  116  N.  Y.  Supp.  998. 

174  N.  Y.  Supp.  427;  Van  Allen  v.  Gordon,  83  Hun  379, 31  CertUlcato  of  phyilclan  as  to  cause  of  deatb.— 

N.  Y.  Supp.  907;  UAe  v.  liske,  136  N.  Y.  Supp.  176;  Orattan  v.  Metropolitan  Life  Ins.  Co.,  80  N.  Y.  281; 

Kelly  ▼.  Dykes,  161  N.  Y.  Supp.  661.  Buffalo,  etc.,  Co.  v.  Knishta  Templar,  etc.,  Assn.,  128  N.  Y. 

Kelattonshin  of  physician  and  patient. — People  v.  460;  Davis  v.  Supreme  Lodge,  166  N.  Y.  169,  affg.  36  App. 

Miiiphy,  101  N.  Y.  126;  Renihan  v.  Dennin,  103  N.  Y.  Div.  364,  64  N.  Y.  Supp.  1023;  Klein  v.  Prudential  Ins. 

673;    Meyer   v.    Knights    of   Pythias,    178    N.  Y.  63;  Co.,  221  N.Y.  449;  Robinson  v.  Supreme  Commandery,  38 

People  v.  Austin,   199  N.  Y.  446,  462;   Gray  v.   aty  Miso.  97,  77  N.  Y.  Supp.  Ill,  affcf,  77  App.  Div.  216,  79 

of  New  York,  137  App.   Div.   316.   122  N.   Y.  Supp.  N.  Y.  Supp.  13. 

118;  a?aer  v.  Travelers  Ins.  Co..  186  App.  Div.  861,  Rypotlietlcal  questions.— Fisher  v.  Fisher,  129  N.  Y. 

173  N.  Y.  Supp.  673;  MeGiUiottddy  v.  wmera'  Loan  664:  Mesrerv.StandardLife,  etc.,  Ins.  Co.,  8App.  Div.  74, 

■A  Trust  Co.,  26  Miso.  66,  65  N.  Y.  Supp.  42;  Corey  40  N.  Y.  Supp.  419;  People  v.  Schuyler,  43  Hun  88,  affd., 

V.  Bolton,  31  Miso.  138,  63  N.  Y.  Supp.  916;  Wiel  v.  106  N.  Y.  298. 

Cowlee,  46  Hun  307 ;  Reoordlv.  Village  of  Saratoga  Springs,  Testimony  of  anreglstered  nurse. — Hobbs  v.  Hull- 

46  Hun  448,  affd..  120  N.  Y.  646.  man.  183  App.  Div.  743.  171  N.  Y.  Supp.  390. 

hoef  of  relationslilp.— Feeney  v.  L.  I.  R.  Co.,  116  Borden  of  proof  .—People  v.  Schuyler,  106  N.  Y.  298; 

N.  Y.  376-382;  Griffiths  v.  Metropolitan  St.  Ry.  Co.,  171  People  v.  Koener,  164  N.  Y.  355,  365;  People  v.  Austin, 

N.  Y.  106.  revg.  68  App.  Div.  86,  71  N.  Y.  Supp.  406.  199  N.  Y.  446,  462;  Van  Bergen  v.  CathoUc  Relief  Assn., 

Proteetton  of  pattent.~Trieber  v.   New  York  dc  99App.Div.72.9lN.  Y.  Supp.  362;  Henry  v.  N.Y.,L.E. 

Oueens  County  Railway  Co.,  149  App.  Div.  804,  134  A  WT  R.  Co.,  67  Hun  76,  10  N.  Y.  Supp.  508. 

N.  Y.  Supp.  267.  Hospital  records.— Sparer  v.  Travelers  Ins.  Co.,  186 

Informatton  not  to  be  disclosed.— Fisher  v.  Fisher,  App.  Div.  861,  173  N.  Y.  Supp.  673. 

129  N.  Y.  664;  Nelson  v.  Village  of  Oneida,  156  N.  Y.  Objections.— Weil  v.  WoT  151  App.  Div.  622,  136 

219;  Green  v.  Metropolitan  StTlly.  Co.,  171  N.  Y.  201.  N.  Y.  Supp.  190;  MulUgan  v.  Sinski,  156  App.  Div.  36, 

xevg.  66  App.  Div.  64,  72  N.  Y.  Supp.  624;  Matter  of  37,  140  NT  Y.  Supp.  835. 

Myer,  184  N.  Y.  64,  revg.  100  App.  Div.  612,  91  N.  Y.  Walfcr  of  prlTflece.— Marquardt  v.  Brookbm  Heights 

Supp.  1104:  Matter  of  Newoomb,  192  N.  Y.  238,  affg.  122  R.  R.  Co.,  126  App,  Div.  272, 110  N.  Y.  Supp.  657:  Terier 

App.  Div.  920, 107  N.  Y.  Supp.  1139;  De  Jong  v.  Erie  R.  v.  Date,  146  App.  Div.  376, 131  N.  Y.  Supp.  51 ;  Trieber  v. 

-Co.,  43  App.  Div.  427,  60  N.  Y.  Sui».  125;  Robinson  v.  New  York  db  Queens  County  Railway  Co.,  149  App.  Div. 

Aipreme  Commandery,  77  App.  DfV.  216,  79  N.  Y.  Supp.  804, 134  N.  Y.  Supp.  267;  Patnode  v.  Foote,  153  App.  Div. 

13,  affd.,  177  N.  Y.  664;  People  ex  rel.  Mendelovioh  v.  494,  138  N.  Y.  Supp.  221;  MuUigan  v.  Sinski.  156  App. 


Stein  v.  Hammerstein,  li  Miso.  667. 134  N.  Y.  Supp.  473;  Div.  117,  155  N.  Y.  Supp.  887;  Gunn  v.  Robinson,  108 
Brown  r.  R.,  W.  A  O.  R.  Co.,  46  Hun  439:  Redmond  v.  Misc.*  646,  171  N.  Y.  Supp.  692;  Bauoh  v.  Schults,  109 
Indastrial  Benefit  Assn.,  78  Hun  104, 28  N.  Y.  Supp.  1076,     Miso.  548,  180  N.  Y.  Supp.  188. 

§  363.  Attorneys  and  their  employees  not  to  disclose  communications. 

An  attorney  or  counselor  at  law  shall  not  be  allowed  to  disclose  a  communication,  made 
by  his  client  to  him,  or  his  advice  given  thereon,  in  the  course  of  his  professional  employ- 
ment, nor  shall  any  clerk,  stenographer  or  other  person  employed  by  such  attorney  or 
counselor  be  allowed  to  disclose  any  such  communication  or  advice  given  thereon. 


I.— Code  dr.  proe.,  1 886,  as  am.  by  L.  1896,  Supp.  828;  Matter  of  Whitlook,  61  Hun  361, 3  N.  Y.  Supp. 

-A.  564.  866;  Smith  v.  Creso,  54  Hun  22.  7  N.  Y.  Supp.  86. 

FUMM.— Matter  of  King  v.  Ashley,  96  App.  Div.  B«lA«loo  of  attomer  and  dleiit.— Gace  v.  Gaoe,  13 

143, 80  N.  Y.  Supp.  482,  a£Fd..  179  N.  Y.  281.  App.  Div.  565.  43  N.  Y.  Supp.  810;  Pf^fer  v.  E^nc, 

Appllcmttoii.--Doheny  v.  Laoy,  168  N.  Y.  213;  Bau-  58  App.  Div.  179.  68  N.  Y.  Supp.  641,  affd.,  171  N.  Y. 

mann  r.  Steinrater,  218  N.  Y.  328:  Peopis  ▼•  Alfani,  668;  Althouse  v.  Wells,  40  Hun  330. 

227  N.  Y.  334;  Baxter  v.  Baxter,  92  Mise.  567,  156  N.  Y.  FriTOeged  e^miillliilcatloos.— Baoon  v.  Frisbee.  80 

Aipp.  531;  MiMm  of  ReiBliaidt,  96  Mlae.  413,  160  N.  Y.  N.  Y.  394;  Root  v.  Wright,  84  N.  Y.  72;  Gage  v.  Gage, 


14t 


493, 7  S.  Y.  Bum.  030,  nrd.  on  ntlwr  n 
395;  HUls  of  lioOuthy,  W  Hun  7,  B 
Omr  T.  Gntt,  68  Han  2S1,  13  N.  Y  Si 


Al^yMT,  Smltll,S2  Hud  3M.  31  N.  Y. 

OomiBDDlemHaiu  DHiir  to  «mpl<» 

-     ■  -  -    dISv  283.81  H.Y 


... . Dv/wUL     -- 

-- );  LoiW  <r.  Wbalpley.  Ill  N.  Y.239:i 
131  N.  Y.  183:  Matter  of  CunniDB,  301  N 
App.  Div.  BM.  120  N.  Y.  Supp.  2M:  Be 
■H(w.  213  N.  Y.  328;  Wmllwe  v.  W»ll» 
MBltn  of  Bmram,  70  App.  Div.  6Z3,  76 
Matter  of  Cunnion.  I3S  App.  Div  S64. 
3M;  Bethuv  Methodbt  Epweopa]  Chur 
Aim.  DiT.  est,  128  N.  Y,  Supp.  250:  Wi 
iSSApp.  pir.  273.  1»7  N  Y.  Supp.  13 
— ■  "W  App.  Div.  ft37.  162  N.  YTBui 
13  Mbo.  Ill,  eS  N.  Y  Supp.  303 


Hun  204;  M»tl«ro(A 

ei  Hun  101.  IS  N.  Y.  Supp.  425;  In  i 
136  N.  Y.  Supp.  lOSe. 

Cnn-«iaiidiutloB.- 
Div,  SS2,  48  N.  Y.  Supp 

Barden  ar  pnraf.—Mowell  r.  Van  B 
28  N.  Y.  Supp.  103a. 


g  to  confideatial  communicatii 
imination  of  a  person  as  a  witne 

in  the  trial  or  examination  by  tb 
ibysician  or  surgeon  or  a  professi< 
nay  disclose  aay  inioimatioD  ae  i 
eceased,  which  he  acquired  in  at 
communications  and  such  facts  a 
1  the  provisiona  of  section  three 
.ch  trial  or  examination  by  the  pi 
validity  of  the  last  will  and  testa 
utor  or  executors  named  in  said  w: 
'  any  of  the  next  of  kin,  of  such  de< 
1  contained  shall  be  construed  to 
executed  or  ofTered  for  probat«  a 
ming  a  witness,  as  to  its  preparatii 
sribing  witnesses  thereto.  In  an  i 
le  testimony  of  a  physician  or  sui 
)  any  hospital,  diepensary  or  oth 
uired  in  attending  a  patient  in  e 
ler  charitable  institution,  shall  be 
n  which  such  action  is  pending;  pi 
ne  in  bis  discretion,  notwithstand 
'  the  attendance  and  examination 
d  nuree,  upon  the  trial  of  the  act 
gether  with  the  subpoena.  The 
witness  taken  and  to  be  used  wit 
lurgeon  or  a  professional  or  re^te 
n  provided  for  must  be  made  in  oj 
,  paper  executed  by  a  party  prioi 
it  as  such  a  wdver.  But  the  atto 
ipulate  for  such  waiver,  and  the  e 

Co.,  165  N,  Y.  13,  revE.  II  App.  THv.  43( 
310;  Trieber  ▼.  Naw  York  A  QuMoa  Com 
lis  Add.  DIt.  804,  13  N.  Y.  Supp.  287;  ' 
App.  Div.  822.  IM  N.  Y.  Bupp.  190. 

In  letiDn  for  annnliiHiit  of  maiill 
SveuKin,  178  N.  Y.  M;  Gait  v.  Geil,  IH 
101  N.  Y.  Bupp.  S4G. 

WalTcr  br  nanilaii. — Cony  v.  Bolt 
83  N.  ¥.  Bupp.  SIS. 

Walrer  bf  widow. — Uppe  v.  Bnndni 
230,  105  N.  Y.  Supp.  22S. 

TMUmoiir  br  plalBtUr.— lUuli  V.  1 


art  33 


EVIDENCE 


§§366-^7 


p.  DiT.  483,  51  N.  T.  Supp.  086:  Fox  ▼.  Union  Torn- 
Jo.,  50  App.  Div.  363. 60  N.  Y.  Supp.  561;  Dunkle  v. 
lister,  70  App.  Div.  273.  74  N.  Y.  Supp.  002;  Baueb 


20  Add.  Dit.  483.  51  N.  Y.  Supp.  086;  Fox  ▼.  Union  Turn- 
pike Co.. 

McAllister,  7U  App.  i 

▼.  SehulU.  100  Muo.  548.  180  N.  Y.  Supp.  188;  Marks  y. 
Manhattan  Ry.  Co..  56  Hun  575. 10  N.  Y.  Supp.  150. 

Waifcr  hj  e^mplaliit  and  testtmonf .— Capron  ▼. 
Douflasa.  103  NTY.  11.  revg.  110  App.  Div.  010.  105 
N.  Y:  Supp.  1110. 

Walter  bjr  fallwe  to  object.— People  y.  Bloom,  103 
N.  Y.  1,  tSm.  124  App.  Div.  767,  100  N.  Y.  Supp.  344; 
Wallace  y.  Wallace.  1158  App.  .Div.  273.  187  N.  Y.Supp. 
43. 

WalTOT  as  to  one  phTttelan.— Morris  y.  N.  Y..  O.  Sc 
W.  Ry.  Co..  148  N.  Y.  88;  Capron  v.  Doufflaas,  103 
N.  Y.  11.  revf.  110  App.  Div.  010,  105  N.  Y.  Supp.  1110; 
Hennessy  v.  Kelley.  55  App.  Div.  440. 66  N.  Y.  Supp.  871; 
Speck  y.  International  R.  Co..  133  App.  Div.  802,  118  N. 
Y  Supp.  71;  Record  v.  Saratoga  Springs.  46  Hun  448, 
affd..  1&  N.  Y.  646. 

CalUnc  ptayilclan  as  witness.— McKinney  v.  Grant 
St..  etc.,  R.  Co.,  104  N.Y.352;  Albertiy.N.  Y..  L.E.A 
W.  R.  Co..  118  N.  Y.  77;  Holden  v.  Metropolitan  Life  Ins. 


N.  Y.  Supp.  344.  affd.,  103  N.  Y.  1 ;  Patnode  v.  Foote,  168 
App.  Div.  404.  138  N.  Y.  Supp.  221. 

Express  walyer  by  attorney. — ^Alberti  v.  N.  Y.,  L.  B. 
&  W.  R.  Co.,  118  N.  Y.  77.  ^ 

Express  walTer  In  Insoranee  policy.— Foley  y. 
Royal  Arcanum.  151  N.  Y.  106,  affg.  78  Hun  222,  28  N.  Y. 
Supp.  062;  Dougherty  v.  Metropolitan  life  Ins.  Co.,^87 
Hun  15,  83  N.  Y.  Supp.  873.  -  "  ^^ 

Commiinlcatlons  tending  to  disgrace  pattent.-^ 
Meyer  v.  Supreme  Lodge.  82  App.  Div.  350,  81  N.  Y. 
Supp.  813;  MuUigan  v.  ^nski.  156  App.  Div.  85, 140  N.  Y. 
Supp.  835,  affd.,  214  N.  Y.  678. 


walyer  as  applied  to  commimlcatlons  to  attorney. 

of  Coleman,  111  N.  Y.  220;  Doheny  v.  Lacy, 
42  App.  Div.  218,  50  N.  Y.  Supp.  724,  affd.,  168  N.  Y. 


—Matter 


••  .    M.^m    x./«#.,    AAV  41.     A.    f«.   *^\nSM^MA    V.    AV*  V»«  WUV«1  »«M<  AM*«  AUa. 

Ca,  165  N.  Y.  13.  rcvg.  11  App.  Div.  426,  42  N.  Y.  Supp. 
310;  Bdcomb  v.  Harris,  166  N.  Y.  257;  revg.  42  App. 
Div.  363,  50  N.  Y.  Supp.  160;  Clifford  v.  Denver  &  R.  G. 


R  R.  Co..  188 N.  Y.  340, revg.  Ill  App.  Div.  513. 07 N.  Y. 
Supp.  707:  Kemp  v.  Metropolitan  St.  Ry.  Co.,  04  App. 
Div.  322.  88  N.  Y.  Supp.  1;  Powers  v.  Metropolitan  St. 
Ry.  Co..  105  App.  Div.  358^  N.  Y.  Supp.  184;  Clifford  v. 
Denver  ft  Rio  Grande  R.  R.  Co.,  Ill  App.  Div.  513,  07 
N.  Y.  Supp.  707;  People  t.  Bloom.  124  App.  Div.  767. 100 


leman.  111  N.  Y.  220;  Doheny  v.  Lacy, 
«  ADD.  Liiv.  218,  50  N.  Y.  Supp.  724,  affd.,  168  N.  Y. 
213;  Giok  v.  Stumpf,  126  App.  Div.  648, 110  N.  Y.  Supp. 
712;  Matter  of  Coughlin,  171  App.  Div.  662.  157  N.  Y. 
Supp.  630;  Matter  of  Cunnlon.  61  Misc.  646,  115  N.  Y. 
Supp.  060;  Bartlett  v.  Bunn,  56  Hun  507,  10  N.  Y.  Supp. 
210;  Matter  of  Gagan.  18  N.  Y.  Supp.  178,  21  Civ.  P^oc. 
Rmd.  324. 

waiver  In  open  court. — Scher  v.  Metropolitan  St. 
Ry.  Co..  71  App.  Div.  28,  76  N.  Y.  Supp.  625;  Sciilotterer 
V.  Brooklyn,  etc..  Ferry  Co.,  80  App.  Div.  508,  85  N.  Y. 
Supp.  847. 

Effect  of  walycr.- Peor*«  ▼.  Bloom,  108  N.  Y.  1, 
affg.  124  App.  Div.  767,  ICO  N.  Y.  Supp.  344;  Capron  v. 
Douglass.  108  N.  Y.  11,  revg.  110  App.  Div.  010, 105  N.  Y. 
Supp.  1110. 

■efoldng  walfcr  by  annolUnf  wllL— Mead  v. 
Cavanaugh,  161  App.  Div.  177, 146  n7  Y.  Supp.  353. 


§  356.  Personal  privilege  of  witness. 

A  competent  witness  shall  not  be  excused  from  answering  a  relevant  question,  on  the 
ground  only  that  the  answer  may  tend  to  establish  the  fact  that  he  owes  a  debt  or  is  oth- 
erwise subject  to  a  civil  suit.  This  provision  does  not  require  a  witness  to  give  an  answer 
which  will  tend  to  accuse  himself  of  a  crime  or  to  expose  him  to  a  penalty  or  forfeiture; 
nor  does  it  vary  any  other  rule  respecting  the  examination  of  a  witness. 

HerlvatloB.-— Code  civ.  proc..  {  837;  originally  revised  meanor— Oladsden  v.  Woodward,  103  N.  Y.  244;Roger8 

from  R.  S..  pt.  3,  eh.  7,  tit.  3.  ft  71.  v.  Decker,  131  N.  Y.  400;  Dehn  v.  Mandeville,  68  fiun 

Bcfcveoees. — Verification  of  pleading  omitted  where  335.  22  N.  Y.  Supp.  084. 
party  is  privile^  from  testifying,  C.  P.  A., )  248;  a  person  ''Penalty,'*  wnat  eonstltates.— Gadsden  v.  Wood- 
not  to  be  a  witness  against  himself  in  onminal  aoUon.  ward,  38  Hun  648,  affd.,  108  N.  Y.  244;  Qeisenheimer  v. 
eode  crim.  proc..  ft  10;  person  not  compelled  in  criminal  Dodge,  1  How.  N.  S.  264. 
oasps  to  be  a  witness  against  himself,  Const,  art.  1,  ft  6.  Ketaial  to  anewer  not  noand  for  disbarment. — 

Conetitatfonal  provision  UberaDy  applied.— People  Matter  of  Kaffenburgh,  188  N.  Y.  40,  53,  affg.  115  App. 
V.  Forbes,  143  N.  Y.  210;  Cbappell  v.  Chappell,  116  App. 
Div.  573,  101  N.  Y.  Supp.  846. 

OrlglB  of  prlfllese.— Matter  of  Rouss,  221  N.  Y.  81, 


Wben  pi  If  Mete  snttalned. — People  v 
~~.  460;  Kellogg  v.  Sowerby,  32  Misc.  3 
aupp.  542;  Am.  Bhie  Stone  Co.  v, 
07  Misc.  428,  161  N.  Y.  Supp.  667 

Teettmonytmnst  tend  to  aociue  of  crime  or  mltde- 


8u 


Priori.  164 
327,  66  N.  Y. 
Cohn  Cut  Stbne  Co.. 


Div.  346.  101  N.  Y.  Supp.  607. 

Answer  wltbont  verUeation. — ^Thompson  v.  Mo- 
Laufdilin,  138  App.  Div.  711,  123  N.  Y.  Supp.  762. 

witaeaies    nnder    forelcn    commlislon. — ^Russie 
Cement  Co.  v.  Woolworth  &  Co.,  68  Misc.   454. 126  N.  Y. 
Supp.  82. 

Waiver  of  privilege. — Meyer  v.  Mayo,  173  App.  Div. 
100,  157  N.  Y.  Supp.  1136. 


i  366.  Testimony  of  surveyor  and  proof  of  standard  of  measurement. 

No  surveyor  shall  give  evidence  in  any  cause  pending  in  any  of  the  courts  of  this  state, 
or  before  arbitrators,  respecting  the  survey  or  measurement  of  lands  which  he  may  have 
made,  unless,  if  required,  either  such  surveyor  shall  make  oath,  or  it  shall  otherwise  be 
shown,  that  the  chain  or  measure  used  by  him  was  conformable  to  the  standards  of  the 
state  which  were  the  standards  of  the  state  at  the  time  such  survey  was  made.  An  offi- 
cial certificate  of  any  state,  county,  city,  village  or  town  sealer  elected  or  appointed  pur- 
suant to  the  laws  of  this  state,  or  the  oath  of  such  suryeyor,  that  such  chain  or  measure 
conformed  to  the  state  standani  which  shall  have  been  furnished  any  such  sealer  pursuant 
to  the  provisions  of  the  laws  of  this  state,  shall  be  prima  facie  evidence  of  such  conformity, 
and  an  official  certificate  made  by  any  such  sealer  that  the  implement  used  in  measuring 
such  chain  or  other  measure  was  the  one  provided  under  such  laws  for  such  purposes  shall 
be  prima  facie  evidence  of  that  fact. 

Herlfation. — Code  dv.  proo.,  ft  841a.  as  added  by   L.  1000,  oh.  65;  originally  revised  from  L.  1851,  oh.  134,. 
{88,  as  am.  by  L.  1803,  eh.  101,  ft  1. 


OATHS  AITD   AFFIRMATIONS 

i  367.  Oflicers  before  whom  oatiis  and  affidavits  taken. 

An  oath  or  affidavit,  required  or  authorized  by  law,  except  an  oath  to  a  juror  or  a  wit- 
tess  upon  a  trial,  an  oath  of  office,  and  an  oath  or  acknowledgment  required  by  law  to  be 
aken  before  a  particular  officer,  may  be  taken  before  a  judge,  clerk,  deputy  clerk,  or  spe- 
ial  deputy  clerk  of  a  court,  a  notary  public,  mayor,  justice  of  the  peace,  a  city  magistrate 


CIVIL  PRACmCE  ACT  art.  33 

»  of  this  state,  or  police  justice  thereof,  surrogate,  special  county  judgo, 
county  clerk,  deputy  county  clerk,  specisl  deputy  county  clerk,  or  com- 
(,  within  the  diatrict  in  which  the  officer  ia  authorized  to  act,  except  that 
eace  may  take  such  oath  or  affidavit  anywhere  in  the  county  containing 
1  which  he  is  authorized  to  act;  and  when  certi&ed  by  the  officer  to  have 
him  may  be  used  in  any  oourt  or  before  any  officer  or  other  person. 

i  deedi.  Id..  |  IDSi  ■ 


AdmlDlrtcrtaB  Mtb.— B. 
y  Dublin  Mlinc  in  more  thu  one  ZOO  N.  Y.  53.  afff.  133  App.  C 
103;  pow«i  aod  dutiea  of  noUiy        CDBDiIidaBer  of  dmdiu- 


™rYork. 

pp.  ler. 

. --, _.Go«»ii- 

of  oMhB  br  eommu-    tee.atc.Co  .T.3Mntrty,2iMim.5an,0ON.Y.  Suki.33. 


»  of  noUiy        CDBUDbdoBW  of  dOMlll Psonls  ai  nl.  'fltls  £ 

I...   ..      „.  _  „ —  Mian.  Sm,  ar  "  "    °- 


and  affidavits  by  officers  and  committees. 

r,  person,  board  or  committee  has  been  heretofore  or  is  hereafter  autlior- 
ke  or  hear  testimony  or  to  hear  or  receive  an  affidavit,  or  to  take  a  dep- 
1  to  a  matter  concerning  which  be  or  it  has  a  duty  to  perform,  the  offi- 
a  member  of  the  board  or  committee,  may  administer  an  oath  for  that 
an  officer,  person,  board  or  committee  to  whom  or  to  which  application 
act  in  on  official  capacity  requires  information  or  proof  to  enable  him  to 
the  propriety  of  doing  the  act,  he  or  it  may  receive  an  affidavit  for  that 

dv.  proo.,  I S43.  aaam.  by  L.  1S77,         BMTd  of  bMdtb.— Pai^Ja  ei  rel,  Concutt  v.  Board  of 

wai  new  io  Boda  dr.  proe.;  Moaiid     Htalth,  110  N.  Y.  1. 

fromR.S.,pt.3,ob.8,tit.  17,111.     ^Sftrteeomptwlhir.— People    ai    ral.    Oatrmndar    i 


Cfaapin.  lOG 

and  affidavits  taken  viUioat  tlie  state. 

davit  required,  or  which  may  be  received,  in  an  action,  special  proceed- 
!r,  may  be  taken  without  the  state,  except  where  it  is  otherwise  specially 
',  before  an  officer  authorized  by  the  laws  of  the  state  to  take  and  certify 
ent  and  proof  of  deeds  to  be  recorded  in  the  state;  and,  when  certified 
jeen  t&ken  before  him,  and  accompanied  with  the  like  certificates  as  to 
XT  and  the  genuineness  of  his  signature  as  are  required  to  entitle  a  deed  ac- 
e  him  to  be  recorded  within  the  state,  may  be  used,  as  if  taken  and  cer- 
I,  by  an  officer  authorized  by  law  to  take  and  certify  the  same. 

dv.  proo,.  I  8M.  39  App.  Div.  S06,  57  N,  Y,  Supp.  317;  Levy  v.  Levy,  30 

tuy    uke    uknowled«menta    in  Misc.  374,  SO  N.  Y.  Supp.  iB6;  Mallon  v.  RothBotiUd,  38 

roperty  1..  1  298:  aokDoWlcdaniBnU  Miw,  8.  76  N,  Y.  Supp.  710, 

lliplm,  and  Cuba,  Id..  (  300;  an-  CcrtUnlo.— Sa«e  v.  SUford.  12  App.  Div.  449.  59 

9ign  eountnea.  Id..  1301:  appoint-  N.  Y.  Supp.  H5;  Millar  t,  Navina,  t if  App.  Div.  139. 

ofdeeda  in  other  gl&lea  andToreigD  100  N.  Y,  Sam>.  703:  Cieun  C^ty  Furniture  Co.  v.  Sqws. 

iren.eiecutival..  (1107,108.  i  Miwi.  43S,  21  N.  Y.  Supp.  972;  Matter  of  Hotebluia,  IT 

tc->_Xurtle   V.   Turtle.    31  App.  Miso.  870,  41  N.  Y.  Supp.  431;  Marlu  v.  Goetchjns,  GO 

p.  M7:  Rom  v.  Win.  34  Bua  102;  Miao.  143.  113  N.  Y.  Supp.  1009;  Thalheiiiier  v.  Hay*.  43 

JneCo.,  90Huii35,  35N.  Y.  Supp.  Bun  03;  MiUer  v.  Jonea.  07  Hun  28],  33  N.  Y.  Supp.  86; 


leimer  v.Do^.  74_N.  Y^Siyp.  922. 

I95', 


tAmhi  Jndn.— Loop  v,  Northrup,         ObjectlOD  to  kntbentimtliti],  not  available  loi 
--.  IM.  " ■      " " "    '—    '^'- 


itan  pnMlc.— Turtle  v.  Turtle,  31     ae  N.  Y.  SiW  ^1 
Y,  Supp,  857:  Hankina  v.  Palcaa. 

of  swearing  witness. 

jrwjse  specially  prescribed,  when  an  oath  is  administrated,  the  witness 
1  on  the  gospels  and  express  assent  to  the  oath,  and  it  shall  be  according 
Uitice  except  that  the  witness  need  not  kiss  the  gospels. 

dv.  proc.  i  84S.  aa  am.  by  L.  1899,  cb.  340;  orisinally  reviaed  from  R.  8„  pt,  3.  oh.  7,  tit.  3 

listering  oath  without  the  gospels. 

be  administered  in  the  foUowii^  form  to  a  person  who  so  desires,  the  lay- 
ipon  the  gospels  being  omitted;  "  You  do  swear,  in  the  presence  of  the 
'    While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at  his  option. 

civ.  proa.,  (  840,  aa  am.  by  L.  1890,  ch.  340;  ori|lDallr  teviaed  [mm  R.  9.,  pi.  3.  ch.  7,  tit.  3. 

latioa  in  place  of  oath. 

ration  or  affirmation  in  the  following  form  must  be  administered  to  a  per- 
that  he  has  conscientious  scruples  against  taking  an  oath,  or  swearing  in 
1  do  solemnly,  sincerely,  and  truly,  declare  and  affirm." 

dv.  pRK.,  I  847;  oiiftaally  ravbait  Inm  R.  9..  pt.  3,  eh.  7.  tit.  3.  f  84. 


«rt  33  EVIDBNCE  (S  363-368 

§  368.  Other  modes  of  swearing. 

If  the  court  or  officer  before  which  or  whom  a  person  is  offered  as  a  witness  is  satisfied 
that  any  peculiar  mode  of  swearing,  in  lieu  of,  or  in  addition  to  laying  the  hand  upon  the 
gospels,  is,  in  his  opinion,  more  solemn  and  obligatory,  the  court  or  officer,  in  its  or  his 
discretion,  may  adopt  that  mode  of  swearing  the  witness. 

DerffsttMi. — Code  cIt.  pioo.,  §  848,  as  tan,  by  L.  1877,  eh.  416,  L.  1899,  eh.  340;  oziginaUy  leriaed  from  R.  8., 
pt,  8,  eh.  7,  tit.  3,  S  88. 

§  364.  Swearing  persons  not  Christians. 

A  person  believing  in  a  ^igion,  other  than  the  Christian,  may  be  sworn  according  to 
the  peculiar  ceremonies,  if  any,  of  his  religion,  instead  of  as  prescribed  herein. 

DeilvattMi.r— Code  civ.  pioe.,  S  849;  origiitaUy  revised  from  R.  8..  pt.  3,  eh.  7,  tit  8,  §  86. 

§  365.  Court  may  examine  witness  before  swearing. 

The  court  or  officer  may  examine  an  infant  or  person  apparently  of  weak  intellect  pro- 
duced before  it  or  him,  as  a  witness,  to  ascertain  his  capacity  and  the  extent  of  his  knowl- 
edge; and  may  inquire  of  a  person  produced  as  a  witness  what  peculiar  ceremonies  in 
swearing  he  deems  most  obligatory. 

]leiffmtloii« — Code  dv.  pxoe.,  |  860;  originally  xeviaed        Duty  of  Jostlee  to  uccrteln,  capacity  of  infimt.— 

fram  R.  8.,  pt.  3,  eh.  7.  tit.  3,  §  89.  Olshaoeky  ▼.  PreDdcy,  185  App.  Div.  460, 172  N.  Y.  Supp. 

866. 

suBSTmnES  for  oral  testimony 

§  366.  Certificate  of  search  for  paper  as  evidence. 

Where  the  officer  to  whom  ihe  legal  custody  of  a  paper  belongs  certifies  under  his  hand 
and  official  seal  that  he  has  made  diligent  examination  in  his  office  for  the  paper,  and  that 
it  cannot  be  found,  the  certificate  is  presumptive  evidence  of  the  facts  so  certified,  as  if  the 
officer  personally  testified  to  the  same. 


DeiffmlioiL^-Code  ciy.  proo.,  ft  921,  originally  revised     affg.  135  App.  Div.  67,  119  N.  Y.  Supp.  833; 

fram  R.  8..  pt.  3,  eh.  8.  tit.  17,  §  12.  Bromwich,  135  App.  Div.  67,  119  N.  Y.  Supp. 

AppllealMMi.— People  v.  Bromwich,  200  N.  Y.  385,         DfUgcnt  searcB.— Briggs  v.  Waldron,  83  N. 


833;  People  v. 
833. 
Y.582. 


§  367.  Certificate  of  officer  as  evidence  of  facts. 

Where  a  public  officer  is  required  or  authorized,  by  special  provision  of  law,  to  make  a 
certificate  or  an  affidavit  touching  an  act  performed  by  him,  or  to  a  fact  ascertained  by 
hhn,  in  the  course  of  his  official  duty;  and  to  file  or  deposit  it  in  a  public  office  of  the 
state;  the  certificate  or  affidavit  so  filed  or  deposited,  or  an  exemplified  copy  thereof,  is 
presumptive  evidence  of  the  facts  therein  alleged,  except  where  the  effect  thereof  is  declared 
or  r^ulated  by  special  provision  of  law. 

HvlfftttoBiT— Code  eiv.  pxoe.,  §  922.  InTcntory  UmI  hj  itete  fupcrlntendent  of  ImuiIb. 

HMtlMl    corilltaitcs.— People    ex    xel.    Judaon    v.  — Richarde  v.  Robin,  178  App.  Div.  535. 165  N.  Y.  Supp. 

Thftteher.  55  N.  Y.  525;  People  ex  rel.  v.  MoQuire.  2  Hun  780. 
209.  affdL.  60  N.  Y.  640. 

§  368.  Presumptioii  of  presentment  and  protest  of  bills  and  notes. 

1.  The  certificate  of  a  notary  public  of  the  state,  under  his  hand  and  seal  of  office,  of 
the  presentment  by  him  for  acceptance  or  payment,  or  of  the  protest,  for  non-acceptance 
or  non-payment  of  a  promissory  note  or  bill  of  exchange,  or  of  the  service  of  notice  thereof 
on  a  party  to  the  note  or  bill;  specifying  the  mode  of  giving  the  notice,  the  reputed  place 
of  residence  of  the  party  to  whom  it  was  given,  and  the  post-office  nearest  thereto;  is  pre- 
sumptive evidence  of  the  facts  certified,  unless  the  party  against  whom  it  is  offered  has 
served  upon  the  adverse  party  with  his  pleading  or  within  ten  days  after  joinder  of  an 
issue  of  fact,  an  original  affidavit  to  the  effect  that  he  has  not  received  notice  of  non- 
acceptance,  or  of  non-payment  of  the  note  or  bill.  A  verified  answer  is  not  sufficient  as  an 
affidavit  within  the  meaning  of  this  section. 

2.  In  case  of  the  death  or  insanity  of  a  notary  public  of  the  state,  or  of  his  absence  or 
removal,  so  that  his  personal  attendance  or  his  testimony  cannot  be  procured  in  any  mode 
prescribed  by  law,  «his  original  protest,  under  his  hand  and  official  seal,  the  genuineness 
thereof  being  first  duly  proved,  is  presumptive  evidence  of  a  demand  of  acceptance,  or  of 
payment,  therein  stat^;  and  a  note  or  memorandum  personally  made  or  signed  by  him  at 
the  foot  of  a  protest,  or  in  a  regular  register  of  official  acts  kept  by  him,  is  presumptive 
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Mice  of  aon-scceptance  or  non-payment  was  sent  or  delivered  at  the  time 
ir  stated  in  the  note  or  memorandum. 

.  liimdsoiv.  proa..  (623.    Subd.  a  Affldairtt  K«alf«d.— Gairtiy  v.  Dokoa.  BI  N.  Y.  S4I 

' —  D.by  L,  lg77,  ch,  41S:      GajmBD-AmeiioD  Buk   v.   Milli.  90  App.   Dit.   313. 

«„    ..     .  n,.   -^^       „,  .,  TT  =..__    ,.^.^ ■  B«ik  V.  Bmttirt,  8»  Miw. 

HuMey  V.  Sutton,  96  Mnc. 
Eiae  V.  Nswnuu.  76  Hun  341, 

ie  lustnunuiu  I.,  ii  Teo-iss.  rn>Diiipifi*D  of  dm  dlllcciice.— SianI  v.  DubiMky, 

ttaiTi    «ertlfc«t^— Sboms    Co.  sa  Mi«.  aSl,  102  N.  Y.  Supp.  878. 

,i42:HuiitT.M^bee,  7N.  ¥.  260:  BordCD  of  praof.— OppenhciniBr  t,  Robeiu,  175  Apn. 

M  App.  Div.  2,ra,  SO  N.  Y.  Supp.  Div,  4M,  161  N,  Y,  Siipp.  1049:  Latham  v.  Bhaff,  IM 

.71:  PenaoB  v.  Knuar.  4S  App.  Div.  App.  Div.  676.  185  N.  Y.  Supp.  278:  Smilh  v.  Leiman.  133 

071:  Mohlman  Co,  t.  McKsm,  60  N.V.  Supp,  1001:  Piri  v.  Gary.  134  N.  Y.  Supp.  1036. 

'.  Supp.  1046;  TdwuhuI  v.  AuLd,  10  Wbm  ■iat>TrcI"'<>*'toluTBBlTeiiDallecli  <t«*d. 

upp.  39:  Biba-  v,  Sotmudt.  31  Miac,  — OppenheiiDCr  v.  Roberta.  17S  App.  Di>.  424.  161  N.  Y. 

if;  MoGnth  y.  Fmncolini.  92  Misc.  Supp.  1049. 

981:  Kalian  v.  McKood.  31  Hua  KdMm    br    deceued    dah   ot   notur.— Cole   v 

..  76  Hun  341,  27  N.  ¥.  Supp.  708.  Jeaaup.  10  N.  Y.  96:  Gawliy  t.  Doane,  SI  N.  Y.  S4. 

of  presentment  and  protest  of  foreign  bills, 

■esentment  for  acceptance  or  payment  ot  a  promiaory  note  or  bill  of  ex- 
in  another  state,  or  in  a  territory  or  foreign  country,  or  of  a  protest  of 
3T  non-acceptance  or  non-payment,  or  of  the  service  of  notice  thereof  on 
>te  or  bill,  may  be  made  in  any  manner  authorized  by  the  laws  of  the 
r  country  where  it  wae  payable. 

dv.  pnH..  i  92S:  oricuully  nviaad  SandUKraTccrtlteato. — MeAndnw  v.  Radway.  84 

1 1.  b  put,  N.  Y.  511:  LawHD  v.  Pinckney.  40  H.  Y.  Super.  Ct.  187. 

Tit  of  publication  in  newspaper. 

f  the  printer  or  publisher  of  a  newspaper,  published  within  the  state,  or  of 
rincipal  clerk,  showing  the  publication  of  a  notice  or  other  advertisement 
uired  by  law  of  the  state  to  be  published  in  that  newapaper,  annexed  to  a 
,he  notice  or  other  advertisement,  may  be  read  in  evidence;  and  is  pre- 
:e  of  the  publication,  and  also  of  the  matters  stated  therein,  showing  that 
uthorized  to  make  the  affidavit.  But  this  section  does  not  apply  to  a  case 
it  is  required  by  law  to  be  filed  unless  it  has  been  duly  filed;  or  to  a  case 
if  proving  a  publication  is  otherwise  specially  prescribed  by  law. 

tdv,  proc.  I  926.  a*  am.  by  L.  1877,  V.  N.  Y.  C.  *  H.  R.  R.  Co.,  92  Hun  149.  86  N.  Y.  Supp. 
vised  from  L.  1835.    oh.  15B.  1 1.      697,  afld.,  157  N.  Y.  688. 

h,  7,  tit.  3,  |{  ^-  57.  Proof  of  corpoimle  acts-^DErhvii  v.  !.«.  S7  N,  Y. 

aa  of  dtr  oMIiUDee.— De  Lodge       MB;  Sicua  Inn  Co.  v.  Brown.  171  N.  Y.  488.  tBf.  58  App. 
Div.  436.  60  N.  Y.  Supp.  395. 

Tit  of  serrice  or  posting  notice. 

iessary  upon  the  trial  of  an  action  to  prove  the  service,  posting  or  affixii^ 
Sdavit  showing  the  service,  posting  or  affixing  to  have  been  made  by  the 
e  ^davit  is  presumptive  evidence  of  the  service,  posting  or  affixing,  upon 
t  he  is  dead  or  insane,  or  that  his  personal  attendance  cannot  be  com- 
diUgence. 

av.  prw..  1 927.  ai  am.  by  L.  1902.  eh.  93;  orisinally  reviaed  from  L.  1858.  oh.  344.  {  1. 

age  certificate  as  eridence. 

'ti&oate  of  a  marriage,  within  the  state,  made  by  the  tninister  or  ma{ps- 
was  solemnized;  the  original  entry  thereof  made,  pursuant  to  law,  in  the 
of  a  city  or  a  town  within  the  state;  or  a  copy  of  the  certificate,  or  of  the 
led,  is  presumptive  evidence  of  the  marriage. 

civ.  pmc,,  {  928,  as  am.  by  L.  1879,  (L  642;  origjoally  t<9n»d  from  R.  S.,  pt.  2,  oh.  8.  IH.  1, 

of  foreign  corporation  as  evidence. 

wishes  to  prove  an  act  or  transaction  of  a  foreign  corporation,  the  book 
^rporation  may  be  used  for  that  purpose,  as  presumptive  evidence,  whether 
3arties  are  or  are  not  members  of  the  corporation, 

dv.  pros,,  I  939;  orifinally  rerisad   from  L,  1863,  oh.  306.  ]  1,  in  part,  aa  am.  by  L.  1869.  oh. 

of  books  of  fore^  corporation. 

I  book  of  a  foreign  corporation  is  not  produced  at  the  trial,  aa  prescribed 

1,  a  copy  thereof  or  of  an  entry  therein,  verified  as  prescribed  in  this  see- 


art.  33  EVIDENCE  §§  37&-378 

i 

tion,  may  be  used  with  like  effect  as  the  original  book;  provided  that  the  party  intending 

to  use  the  copy  gives  the  adverse  party  at  least  ten  days'  notice  of  his  intention,  specify- 
ing briefly  the  nature  of  the  evidence  proposed  to  be  given. 

2.  The  copy  must  be  verified  by  the  deposition,  taken  as  prescribed  by  law,  or  the  oral 
testimony  taken  at  the  trial,  of  the  persoA  who  made  it  or  of  a  person  who  has  examined 
and  compared  it  with  the  original  book,  or  the  entry  therein. 

3.  The  witness  must  testify  that  the  copy  produced  is  correct;  that  he  made  it,  or  com- 
pared it  with  the  original;  and  that  he  then  Imew  that  the  original  book  so  copied,  or  con- 
taining the  entry,  was  the  book  of  the  corporation;  or  that  it  was  then  acknowledged  to 
him  to  be  such,  by  an  officer  or  receiver  of  the  corporation,  or  a  person  having  the  custody 
th^eof,  naming  the  person  who  made  the  acknowledgement;  and  he  must  specify  where 
and  in  whose  custody  the  original  was  then  kept. 

4.  This  section  does  not  apply  where  the  foreign  corporation  is  a  party  to  the  action  and 
seeks  to  prove  its  own  act  or  transaction  in  its  own  behalf. 

DerifftttoD. — Subda.  1,  4  are  code  dv.  proo.,  I  930.         Itmnserlpt  ttonn  booln  of  foreigii  bftiik.— Titua  ▼. 
Subds.  2.  3  are  code  oiv.   proc.,  f  931.    (  930,  oric^lly     Poole.  73  Hun  383,  26  N.  Y.  Supp.  451,  affd.,  145  N.  Y. 
iwiaed  from  L.  1863,  oh.  206,  part*  of  (f  1  and  2,  as  am.  by     414. 
L.  1869,  eh.  589.    f  931.  ori|$DaUy  revised  from  L.  1863. 
eh.  206, 1 1,  in  part,  as  am.  by  L.  1869,  ch.  589. 

§  376.  Evidence  of  weather  conditions. 

Any  record  of  the  observations  of  the  weather,  or  in  regard  to  the  amount  and  condi- 
tions of  the  precipitation,  taken  under  the  direction  of  the  New  York  state  weather  bureau, 
or  the  signal  service  of  the  United  States,  or  the  United  States  weather  bureau,  or  the  me- 
teorolo^cal  and  astronomical  observatory  of  the  city  of  New  York,  or  any  copy  thereof^ 
when  certified  in  the  form  of  and  pursuant  to  law  by  the  officer  in  charge  thereof  at  the 
place  where  such  record  is  duly  filed,  and  in  the  case  of  reports  of  the  United  States  wea- 
ther bureau  when  certified  under  the  seal  of  the  department  of  agriculture,  that  the  same 
is  a  true  copy  of  such  record,  may  be  read  in  evidence  in  any  court  of  this  state  and  shall 
be  prima  facie  evidence  of  the  facts  and  circumstances  therein  stated. 

D<th>th»n. — Code     civ.     proe.,      f  961f,     amended.  L.  1907.  eh.  252;  oiisinaily  revised  from  L.  1846,  oh.  240, 

Nenr  matter  is  intended  to  cover  last  two  sentenoes  of  f  1. 

code  dv.  proc.  1 944,  and  to  include  the  reoordi  of  oboer-  Weather  bureaa  reoorda. — ^Bretsoh  v.  Plate,  82  App. 

vations  taken  under  the  direction  of  the  United  States  Div.  399,  81  N.  Y.  Supp.  868;<3onnor8  v.  Long  Island 

weather  bureau,     f  961f,  as  added  by  L.  1909,  ch.  65;  R.  R.  Co.,  149  App.  Div.  830,  134  N.  Y.  Supp.  24. 

orifinally  revised  from  L.  1897.  ch.  622,  f  1.    f  944,  as  am.  SIciud  service  records. — Schile  v.   Brokfaahus,   80 


b7  L.  1877.  ch.  416.  L.  1879.  eh.  642,  L.  1899.  oh.  99,       N.  Y.  614. 

§  376.  Proof  of  lost  execution  or  writ  after  sheriff's  sale  of  real  property. 

Whenever,  upon  the  trial  of  an  action,  it  shall  appear  that  at  least  twenty  years  there- 
tofore real  property  has  been  sold  by  a  sheriff  for  enforcement  of  the  valid  lien  thereon  of 
a  duly  docketed  judgment,  and  that  a  certificate  of  the  sale  has  been  duly  made  by  the 
sheriff  and  filed,  and  that  a  conveyance  in  completion  of  the  purchase  has  been  executed 
and  recorded,  but  that  the  execution  or  writ  by  virtue  of  which  the  sale  has  so  been  made 
can  not  be  found  in  the  office  of  the  clerk  with  whom  the  same  should  have  been  filed, 
then  and  in  such  case  the  recital  of  or  reference  to  such  execution  or  writ  contained  in  the 
said  certificate,  or  in  the  said  conveyance,  or  in  the  record  thereof,  shall  be  prima  facie 
evidence  of  the  said  execution  or  writ  and  of  the  issue  of  the  same  as  against  any  party 
whose  claim  of  title  is  not  shown  to  have  been  accompanied  or  supported  by  peaceable 
possession  of  the  premises  in  controversy  for  at  least  three  years  immediately  preceding 
the  commencement  of  the  action. 

Dcrlfrntton.— Code  civ.  proc.,  $  961e.  as  added  by  L.  1909.  ch.  65;  originally  revised  from  L.  1890,  ch.  158.  $  1. 

§  377.  Designation  of  person  upon  whom  to  make  service,  as  evidence. 

An  exemplified  copy  of  a  designation  of  a  person  upon  whom  to  make  service  filed  by  a 
foreign  corporation  as  provided  in  section  sixteen  of  the  general  corporation  law,  accom- 
panied with  a  certificate  that  it  has  not  been  revoked,  is  presumptive  evidence  of  the  exe- 
cution thereof,  and  conclusive  evidence  of  the  authority  of  the  officer  executing  it. 

DcrlfmUoiu — Code  dv.  pioe.,  (  931a,  as  added  by  L.  1909,  ch.  65;  originally  revised  from  code  civ.  proc. 
1 432.  subd.  2,  in  part. 

§  378.  Recital  in  record  of  meeting  as  evidence. 

A  ledtal  in  any  order,  resolution  or  other  record  of  any  proceeding  of  a  meeting  referred 
to  in  section  forty-one  of  the  general  construction  law  that  such  meeting  had  been  held  or 


CIVIL  PRACTICE  ACT  art.  33 

ia  8cud  section,  or  that  it  had  been  held  upon  notice  to  the  mem- 
d,  shall  be  preauiaptive  evidence  thereof. 

roo.,  (esib,  u  Mld«d   by   I..    IBOB,    ofa.   OS;  oriciuUy  mkod  trom  aUtaloiT  eoa- 

to  heir^iipB  in  conveyances. 

oceeding,  smt  or  action  pending  or  hereafter  brought  in  any  of  the 
y  deed,  mortgage,  lease,  release,  power  of  attoniey  or  other  instiu- 
'  years  old,  executed  for  the  purpose  of  transferring  the  title  to  or 
ments  or  hereditameiita  situated  within  this  state,  which  c<»kt<unB 
irs,  grantees,  or  either,  or  both,  are  the  heirs  at  law  of  a  prior  owner 
described  in  said  instrument,  shall  be  presumptive  evidence  of  aud 
atxA,  if  such  instrument  be  duly  aclcnowledged  or  witnessed  and 
required  or  permitted  at  the  date  of  the  execution  thereof,  and  be- 
lunty  where  any  part  of  the  lands  described  therein  shall  be  located^ 
!  ofGce  of  the  secretary  of  state  df  the  state  of  New  York. 

RM..  I  Mlb.  u  addsd  by  L.  1013.  ch^.  3ftS. 

IS,  RECORDS  AND  DOCUHBITTS  WITHin  STATE 
atutes  and  resolutions. 

isolution  passed  by  the  legislature  of  the  state  may  be  read  in  evt- 
er,  designated  as  prescribed  by  law  to  publish  the  some,  until  six 
of  the  session  at  which  it  was  passed;  and,  at  any  time,  from  a  vol- 
■  direction  of  the  secretary  of  state.  To  entitle  any  copy  of  a  law 
those  published  under  the  direction  of  the  Becretary  of  state,  to  b& 
;  shall  be  contained  in  the  same  book  or  pamphlet  a  printed  certif- 
>{  state  that  such  copy  ia  a  correct  transcript  of  the  text  of  the  orig- 
certificate  the  secretary  of  state  HhoU  collect  such  a  fee  as  he  shall 
ble. 

X..  1 032.  H  luD.  by  L.  1ST7,      Id.,  i  it 
isuuUy  nvisAd  from  R.  S.,     ot~~ — 


iK; 


I.,  IBBl,' 


33  App.  DiT.  77,  BS 


■«dias  offloa  o(  noli  houH.     Purdy  t.  Comn.  of  Hichnyi.  M  K.  Y.  27fl. 

lonial  statutes. 

in  the  compilation  of  the  colonial  statutes  transmitted  to  the  leffs- 
lioners  of  statutory  revision,  pursuant  to  chapter  one  hundred  and 
of  eighteen  hundred  and  ninety-one,  shall  be  evidence  in  any  ao- 
I  of  the  same  force  and  effect  as  though  the  original  was  produced,  if 
jblication  that  auch  statute  was  copied  from  the  original: 

roc.,  I  Mil,  u  kddad  hy  L.  IWB,  oh.  U;  ontfuOJy  nnMd  fn>m  L.  tSBl,  oh.  12fi, 
oh.  403,41. 

ibllc  records  and  papers. 

led,  kept,  entered  or  recorded,  pursuant  to  law,  in  a  public  office  of 
sving  cliarge  of  which  has,  pursuant  to  law,  an  official  seal;  or  with 
the  state;  or  with  the  clerk  or  secretary  of  either  house  of  the  leps- 
:  public  body  or  public  ttoard  created  by  authority  of  a  law  of  the 
mant  to  law,  a  seal;  or  a  transcript  from  a  record,  kept,  pursuant  to 
iffice,  or  by  such  a  clerk  or  secretary,  is  evidence  as  if  the  original 
0  entitle  it  to  be  used  in  evidence,  it  must  be  certified  by  the  clerk 
hand  and  the  seal  of  the  court;  or  by  the  officer  having  the  custody 
deputy,  or  clerk,  appointed  pursuant  to  law,  under  his  official  seal, 
jrson  certifying;  or  by  the  presiding  officer,  secretary  or  clerk  of  the 
appointed  pursuant  to  law,  under  his  hand,  and,  except  where  it  ia 
)r  secretary  of  either  house  of  the  legislature,  under  the  official  seal 

M.,|e33.M>m.byL.18T», ^ 

aty  otNeir^ork. 
.  Whitny.  lat  N.  Y.  ITS:      H.V.  Supp.  UB^ 
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evidenct: 


§§  383-^86 


CMl  sciTtoe  regulations. — ^People  ex  nL  Seais  ▼. 

Tobey,  153  N.  Y.  381. 

BMort  ^  state  •fflccr.n^'Connor  v.  Francis,  42 
App.  Dhr.  375,  59  N.  Y.  Supp.  28;  Swift  ▼.  State  of  New 
York,  20  Hun  508,  revd.  on  other  grounds,  80  N.  Y.  52. 

Cvtillcatooffliicorporatloii. — ^Bank  of  Metropolis  ▼. 
Fsber,  38  App.  Diy.  1^.  56  N.  Y.  Supp.  542;  Aeker,  Mer- 
nU  &  Con£t  ▼.  Richards,  53  App.  Dly.  305,  71  N.  Y. 
ficDpp.  920. 

liBBtcript  ftom  noords  of  deaths. — ^Hoffman  ▼. 
Metropolitan  Ins.  Co.,  135  App.  Div.  730. 110  N.  Y.  Supp. 
417. 978;  Matter  of  HaU.  00  Mnc.  216. 154  N.  Y.  Supp.  817 

Copy  9t  raeoid  of  Istten-patent.— N.  Y.  C.  £  H.  R. 


R.  Co.  ▼.  Brockway  Brick  Co..  10  App.  Div.  387. 41  N.  Y. 
Supp.  762.  affd.,  158  N.  Y.  470. 

Certificate  of  cooTlettoii.— People  v.  Powers,  6  N.  Y. 
50. 

Gertllad  eopy  of  bill  of  sale. — ^Potykranus  v.  Krauss. 
73  App.  Div.  683,  77  N.  Y.  Supp.  46. 

Tmiscitpt  of  power  of  attorney. — Lerche  v.  Bra- 
sher. 104  N.  Y.  157. 

Itanscrlpt  of  Judcment.— Non-Electrio  Fibre  Mfg. 
Co.  ▼.  Peabody,  28  App.  Div.  442.  51  N.  Y.  Supp.  Ill; 
Phipps  V.  Oprandy.  60  App.  Div.  497,  74  N.  Y.  Supp.  085; 
Bailey  ▼.  ^rausioH.  101  App.  Div.  140.  01  N.  Y.  Supp. 
852. 


§  383.  Proof  of  papers  and  records  in  town  clerk's  office. 

A  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  a  town  clerk,  or  a  transcript 
from  a  record  kept  therein,  pursuant  to  law,  certified  by  the  town  clerk,  is  evidence  with 
like  effect  as  the  ori^nal. 

Apptteatton.— People  ra  rel  ▼.  Zeyet,  23  N.  Y.  141; 
Bopfe  ex     ' 


DerifatkMi. — Code  dv.  proo..  $  034;  oricinslly  levised 
from  R.  S.,  pi.  1,  oh.  11,  Ut.  4,  (  16. 


PeqpTe  ex  rel.  v.  Pease,  27  N.  Y.  45:  Maxwell  v.  Inman 
42  Hun  265;  Jackson  v.  Collins,  1  N.  Y.  Supp.  651. 


§  384.  Conveyance  and  record  as  evidence* 

1.  A  conveyance,  acknowledged  or  proved,  and  certified,  in  the  manner  prescribed  by 
law,  to  entitle  it  to  be  recorded  in  the  county  where  it  is  offered,  is  evidence  without  fur- 
ther proof  thereof. 

2.  Except  as  otherwise  specially  prescribed  by  law,  the  record  of  a  conveyance  duly  re- 
corded within  the  state,  or  a  transcript  thereof,  duly  certified,  is  evidence  with  like  effect  as 
the  original  conveyance. 

3.  The  certificate  of  the  acknowledgment,  or  of  the  proof  of  a  conveyance,  or  the  record, 
or  the  transcript  of  the  leoord,  of  such  a  conveyance,  is  not  conclusive;  and  it  may  be  re- 
butted, and  the  effect  thereof  may  be  contested,  by  a  party  affected  thereby. 

4.  If  it  i^>peaiB  that  the  proof  was  taken  upon  the  oath  of  an  interested  or  incompetent 
witness,  the  conveyance,  or  the  record  or  transcript  thereof,  shall  not  be  received  in  evi- 
dence imtil  its  execution  is  established  by  other  competent  proof. 


Hcrlfatton. — Subds.  1,  2  are  code  dv.  proc.,  \  035. 
Sabds,  3,  4  are  code  civ.  proc..  f  036.    f  035.  originally 
from  R.  S.,  pt.  2,  on.  3,  f  16,  and  fint  sentence  of 


f  17.  I  036  originally  revieed  from  R.  S.,  pt.  2,  oh.  3,  §  17. 
Appheatioii.— Holbiook  ▼.  N.  Y.  Zino  Co.,  57  N.  Y. 
616;  Mutual  Life  Ins.  Co.  v.  Corey,  135  N.  Y.  327;  Gridley 
▼.  CoUege  of  St.  Franois  Xavier,  137  N.  Y.  327:  Albany 
Co.  Sav.  Bank  ▼.  McCarthy.  140  N.  Y.  71;  Bidwell  ▼. 
SoUxvaii,  17  App.  Div.  620,  45  N.  Y.  Supp.  530;  Qross  ▼. 
Sorauuki,  50  App.  Div.  531,  64  N.  Y.  Supp.  300;  Adee  v. 
Nmhw  Eleo.  R.  Co.,  65  App.  Div.  520,  fS  N.  Y.  Supp. 

002.  affd.,  173  N.  Y.  580;  Aivtin  v.  Richardson.  67  App. 
Div.  166.  73  N.  Y.  Supp.  731;  Caoeioppoli  v.  Lemmo,  152 
App.  Div.  65a  137  N.  Y.  Supp.  643;  C.  P.  A.  384,  subds. 

3,  4;  Rock  v.  Rock,  105  App.  EHv.  50.  185  N.  Y.  Supp. 
666. 


Boeord  of  coDTeyanee. — Putnam  ▼.  Stewart..07  N.  Y. 
411;  Sudlow  V.  Warshing.  108  N.  Y.  520;  Todd  ▼.  Union 
Dime  Say.  Inst.,  118  N.  Y.  338;  McKay  v.  Lasher.  121 
N.  Y.  477;  Lythgoe  v.  Smith.  140  N.  Y.  442;  Grow  v. 
Sormaai,  50  App.  Div.  531,  64  N.  Y.  Supp.  300;  Halladay 
V.  Oaas.  51  App.  Div.  530,  64  N.  Y.  Supp.  825;  People  ez 
rel.  Oaklawn  Corporation  v.  Donegan,  184  App.  Div. 
763;  Thorn  v.  Mayer.  12  Misc.  487.  33  N.  Y.  Supp.  664; 
Goodman  v.  Greenberg,  53  Misc.  583.  108  N.  Y.  Supp. 
800. 

dsrtincale  of  acknowledcineiit. — Atet.  Life  Ins. 
Co.  V.  Bender,  124  N.  Y.  47;  Albany  Co.  Sav.  Bank  v. 
McCarthy,  140  N.  Y.  71;  Rogers  vTPeU,  154  N.  Y.  578; 
C.  P.  A.  384.  subds.  1.  2;  Rook  v.  Rock.  105  App.  Div. 
50,  185  N.  Y.  Supp.  656;  Kranichfelt  v.  Slattery,  12 
Misc.  06,  33  N.  Y.  Supp.  27. 


§  385.  Searches  by  title  insurance  and  abstract  companies. 

Searches  affecting  property  situate  in  any  county  which  the  office  of  county  clerk  or  reg- 
ister is  a  salaried  one,  when  made  and  certified  to  by  title  insurance,  abstract  or  searching 
eompanieSy  organised  and  doing  business  under  the  laws  of  this  state,  may  be  used  in  all 
actions  or  special  proceedings  in  which  official  searches  may  be  used,  in  place  of  and  with 
the  same  l^al  effect  as  such  official  searches. 

Hatratfon. — Code  dv.  proc.,  18256,  as  am.  by  L.  1805.     revised  from  code  of  proc.,  (  811.  in  part;  R.  S..  pt.  3,  ch. 
^  331,  part  of  Isst  sentence.    Remainder  of  section  is     10,  tit.  4,  §f  10,  14. 
•eovend  under  "Costs,"  $  1480.  post,    f  3256,  originally 


§  386.  Acknowledged,  proved  or  certified  instrument. 

Any  instnmient,  except  a  promissory  note,  a  bill  of  exchange,  or  a  last  will,  may  be  ac- 
Imowledged,  or  proved,  and  certified,  in  the  manner  prescribed  by  law  for  taking  and  cer- 
tifying the  acknowledgment  or  proof  of  a  conveyance  of  real  property;  and  thereupon  it  is 
•evidence  as  if  it  was  a  conve3rance  of  real  property. 

Psrtfatlaa. — Code  eiv.  proc.,  |  037;  originally  revised  Kroog,  80  Misc.  35, 152  N.  Y.  Supp.  553. 

fnuk  L.  1888,  ch.  271,  |  0.  Will.— Matter  of  Keeffe,    155  App.   Div.    575.    141 

iKf  of  aekBawMnnent  and  ecgrtlllca<loi&  N.  Y.  Supp.  5. 

-Friedman  v.  BUraner,  227  N.  Y.  327.  Petition  under  ilqiior  tax  law. — ^Kennedy  v.  Warner, 

or    ■o4Bry*8    ocHtflcato.— Matter    of  51  Misc.  362,  865, 100  N.  Y.  Supp.  616. 


S§  387-391  CIVIL  PRACTliCE  ACT  art.  3$ 

§  387.  Proof  of  proceedings  before  justice  of  the  peace. 

1.  A  transcript  from  the  docket-book  of  a  justice  of  the  peace,  within  the  state,  sub- 
scribed by  him,  and  authenticated  by  a  certificate  of  the  clerk  of  the  county  in  which  the 
justice  resides,  under  his  hand  and  official  seal,  to  the  effect  that  the  person  subscribing 
the  transcript  was,  at  the  date  of  the  judgment  therein  mentioned,  a  justice  of  the  peace 
of  that  county;  and  that  the  clerk  is  acquainted  with  his  handwriting  and  verily  believes 
that  the  signature  to  the  transcript  is  genuine;  is  evidence  of  any  matter  stated  in  the 
transcript,  which  is  required  by  law  to  be  entered  by  the  justice  in  his  docket-book. 

2.  The  proceedings  in  an  action  brought,  or  a  special  proceeding  instituted,  before  a  jus- 
tice of  the  peace,  within  the  state,  may  also  be  proved  by  the  oath  oi  the  justice. 

3.  In  case  his  death  or  absence,  they  may  be  proved  by  the  original  minutes  of  the  pro- 
ceedings kept  by  him,  pursuant  to  law,  accompanied  with  proof  of  his  handwriting;  or  by  a 
copy  of  the  minutes,  sworn  to  by  a  competent  witness  as  having  been  compared  with  the 
original  entries,  with  proof  that  those  entries  were  in  the  handwriting  of  the  justice. 

DerlTBtloii. — Subd.  1  is  oodo  civ.  proc.,  f  939.    Subds.      L.  1877,  ch.  416;  oricinally  revised  from  R.  S.,  pt.  3.  oh.  2. 
_j  3  are  code  civ.  proc.,  f  940.    f  939.  oricinaUy  reviaed     tit.  4,  (  248. 
from  R.  8.,  pt.  3,  oh.  2,  tit.  4,  if  246, 247.   f  940,  as  am.  by         Bvtdenee  of  JorlsdlcUoii. — ^Belgaid  v.  McLaughliiw 


§  388.  Proof  of  municipal  records. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the  common  council  of  a  city, 
or  of  the  board  of  trustees  of  an  incorporated  village,  or  of  a  local  board  of  health  of  a  city, 
town  or  incorporated  village  or  of  a  board  of  supervisors,  within  the  state,  may  be  read 
in  evidence  either  from  a  copy  thereof  certified  by  the  city  clerk,  village  clerk,  cleric  of  the 
common  council,  clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  the  board  of 
supervisors;  or  from  a  volume  printed  by  authority  of  the  common  council  of  the  city,  or 
the  board  of  trustees  of  the  village  or  the  local  board  of  health  of *the  city,  town  or  village, 
or  the  board  of  supervisors. 

Derlffttton. — Code  dv.  proc.,  i  941,  as  am.  by  L.  1877,  Cltr  oidfiuuiee;  pioof  of  vnUleatfOB. — ^DeLo^e  t. 

ch.  416.  L.  1894,  ch.  203;  originally  revised  from  L.  1832.  N.  Y.  C.  &  H.  R.  R.  Co..  92  Hun  149, 36  N.  Y.  Supp.  607, 

oh.  158.  (ft  1.  2;  L.  1870.  eh.  291.  tit.  8,  ft  16,  and  many  affd..  157  N.  Y.  688. 

other  special  statutes.  Idem,  JndleUl  nottoe. — ^People  v.  Tndna,  92  Mite.  82, 

Mnnlcliwl  ordlnanees;  miut  be  proTen. — People  v.  155  N.  Y.  Supp.  1015. 
Casegeanda.  15  Misc.  325.  37  N.  Y.  Supp.  768;  People 
V.  Cronin,  91  Misc.  342. 154  N.  Y.  Supp.  446. 

§  389.  Proof  of  public  records  in  New  York  county. 

All  maps,  surveys  and  official  records,  which  shall  have  been  on  record  or  on  file  in  the 
office  of  either  the  register  of  the  city  and  county  of  New  York,  or  the  surrogate  of  said 
city,  or  any  of  the  courts  of  record  of  said  city,  or  the  clerk  of  the  city  and  county  of  New 
York,  or  any  county  within  the  city  of  New  York,  or  any  of  the  departments  of  said  city 
as  enumerated  in  section  ninetynsix  of  the  Greater  New  York  charter,  or  in  the  office  of  the 
registers,  surrogate,  commissioners  of  public  works  or  kindred  department,  or  park  depart- 
ment, for  a  period  of  twenty  years  or  upwards  prior  to  such  trial,  shall  be  presumptive  evi- 
dence of  their  contents,  and  shall  be  receivable  in  evidence  as  such  upon  any  trial  in  any 
of  thjB  courts  of  this  state  in  any  controversy  pending  therein,  between  any  parties. 

DerlTBtlon. — Code  dv.    proc..  f  955.  as  added    by  Phjnlclaii't     certtllcAte. — ^Robinson     v.     Supreme 

L.  1892.  oh.  522,  and  am.  by  L.  1904,  ch.  444.    Reference  Commandery.  77  App.  Div.  215,  79  N.  Y.  Supp.  13.  a£Fd.. 

to  consolidation  act  changed  because  revised  in  Greater  177  N.  Y.  564. 

New  York  charter,  f  96.  P«tltloii  tor  tetters  off  administntloiir— Lalor  t. 

Keffcrence.— See  Greater  New  York  charter,  f  466.  Tooker.  130  App.  Div.  11«  114  N.  Y.  Supp.  403. 

§  390.  Proof  of  books  and  records  in  state  comptroller's  office. 

An  extract  from  the  books  and  records  in  the  office  of  the  state  comptroller  in  reference  to 
any  lot,  piece  or  parcel  of  land,  certified  by  him  to  contain  all  that  is  stated  in  such  book 
or  record  relating  to  such  lot,  piece  or  parcel  of  land,  may  be  read  in  evidence  in  all  pourts 
and  proceedings  with  the  same  effect  as  the  original  book  or  record. 

Dert^atloii. — Code  civ.  proc..  I  931o.  as  added  n>y      tion  has  been  rewritten  to  acree  with  the  form  of  other 
L.  1909,  ch.  425,  without  cliange  of  substance.    The  aeo-      provisions  of  a  similar  character. 

STATUTES,  RECORDS  AND  DOCUMENTS  WITHOUT  STATE 

§  391.  Proof  of  statutes,  decrees  and  decisions  of  another  state  or  country. 

A  printed  copy  of  a  statute,  or  other  written  law,  of  another  state,  or  of  a  territory,  or  of 
a  foreign  country,  or  a  printed  copy  of  a  proclamation,  edict,  decree  or  ordinance,  by  the 
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art.  33  EVIDENCE  §§  392-^9^ 

executive  power  thereof,  contained  in  a  book  or  publication  purporting  or  proved  to  have 
been  published  by  the  authority  tliereof,  or  proved  to  be  commonly  admitted  as  evidence- 
of  the  existing  law  in  the  judicial  tribunals  thereof ,  is  presumptive  evidence  of  the  statute^ 
law,  proclamation,  edict,  decree  or  ordinance.  The  unwritten  or  conmion  law  of  another 
state,  or  of  a  territory,  or  of  a  foreign  country,  may  be  proved  as  a  fact  by  oral  evidence. 
The  books  of  reports  of  cases  adjudged  in  the  courts  thereof  must  also  be  admitted  as  pre- 
sumptive evidence  of  the  unwritten  or  common  law  thereof. 

DuliAtion. — Code  civ.  proc.»  §  042;  orisiiialty  revised  Authentlcatloii. — CengreKational    Umtaiian  Soc.  v». 

from  L.  1891.  eh.  125,  |  5,  in  part,  a«  am.  by  L.  1807.  eh.  Hale.  20  App.  Div.  306.  61  N.  Y.  Stipp.  704. 

403.  f  1.  Proof  or  commoii  law;  reports  of  eases. — Savage  v.. 

PtooTorstetateofMioiheTstate.— Hunt  V.  Johnson,  O'Neil.  44  N.  Y.  208;  Do  Maio  v.  Standard  Oil  Co..  68 

44  N.  Y.  27;  MeCuUock  v.  Norwood.  58  N.  Y.  562;  Pacifle  App.  Dhr.  167.  74  N.  Y.  Bupp.  165;  Bath  Gas  Light  Co.  v. 

Pneumatio  Gas  Co.  v.  Wheelock,  80  N.  Y.  278;  Matter  of  Rowland.  84  App.  Div.  563,  82  N.  Y.  Supp.  841.  affd.,  178- 

Huss.  126  N.  Y.  587;  Heela  Powder  Co.  ▼.  Sigua  Iron  Co.,  N.  Y.  631;  BqVes  v.  Bossatd,  87  App.  Div.  606.  84  N.  Y. 

157  N.  Y.  437;  Taylor  ▼.  Chamberlain.  6  App.  Div.  38.  30  Supp.  663;  O'Rourke  v.  Cunaid  Steamship  Co..  Ltd.,  160^ 

N.  Y.  Supp.  737;  Pirrung  v.  Supreme  Council.  104  App.  App.  Div.  043,  154  N.  Y.  Supp.  20;  Genet  v.  D.  &  H.  C. 

Div.  571.  03  N.  Y.  Supp.  575;  Koctenass  v.  Lehigh  Port-  Co..  18  Misc.  4O0.  35  N.  Y.  Supp.  147;  Grant  v.  Birrell. 

land  Cement  Co.,  182  App.  Div.  287. 160  N.  Y.  Supp.  366;  35  Misc.  768.  72  N.  Y.  Supp.  366;  People  v.  Nyoe.  34  Hunc 

Jennings  v.  Kosmak.  20  Misc.  300,  45  N.  Y.  Supp.  802;  208;  Germania  Fire  Ins.  Co.  v.  Frauds,  43  Hun  621,  affd.. 

Lambert  v.  Hoffman,  20  Miso.  331,  45  N.  Y.  Supp.  806;  122  N.  Y.  651;  Fransen  v.  Zimmer,  00  Hun  103,  85  N.  Y.. 

People  V.  Rosensweig,  47  Misc.  584,  06  N.  Y.  Supp.  103;  Supp.  612. 
Matter  of  Cium,  08  Misc.  160,  176,  164  N.  Y.  Supp.  140. 

§  392.  Conveyance  of  land  without  the  state  as  evidence. 

A  conveyance  of  real  property,  situated  without  the  state,  acknowledged  or  proved,  and. 
certified,  in  like  manner  as  a  d^  to  be  recorded  within  the  county  wherein  it  is  offered  in 
evidence,  is  evidence,  without  further  proof  thereof,  as  if  it  related  to  real  property  situated, 
within  the  state.  A  conveyance  of  real  property,  situated  within  another  state,  or  a  ter- 
ritory of  the  United  States,  which  has  been  duly  authenticated,  according  to  the  laws  of 
that  state  or  territory,  so  as  to  be  read  in  evidence  in  the  courts  thereof  is  evidence  in- 
Hke  manner. 

DerfvattOB.— Code  oiv.  proo..  |  046;  originally  revised  from  R.  S.,  pi.  6,  cb.  3,  f  27. 

§  393.  Exemplification  of  record  of  conveyance  of  land  without  the  state. 

An  exemplification  of  the  record  of  a  conveyance  of  real  property  situated  without  the* 
state,  and  within  the  United  States,  which  has  been  recorded  in  the  state  or  territory 
where  the  real  property  is  situated,  pursuant  to  the  laws  thereof,  when  certified  under  the 
hand  and  seal  of  the  officer  having  the  custody  of  the  record  is,  if  the  original  cannot  be 
produced,  presumptive  evidence  of  the  conveyance  and  of  the  due  execution  thereof. 

DotrmtkHU — Code  oiv.  proc,  f  047;  new  in  code  civ.  ptoc.    But  see  L.  1864,  ch.  311.. 
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§  394.  Proof  of  proceedings  before  justice  of  adjoining  state. 

1.  A  transcript  from  the  docket-book  of  a  justice  of  the  peace  within  an  adjourning  state,. 
of  a  judgment  rendered  by  him;  a  transcript  of  his  minutes  of  the  proceedings  in  the  cause, 
previous  to  the  judgment;  or  of  an  execution  issued  thereon;  or  of  the  return  of  an  execu- 
tion; when  subscribed  by  the  justice,  and  authenticated  as  prescribed  in  subdivision  two  of 
this  section,  is  presumptive  evidence  of  his  jurisdiction  in  the  cause  and  of  the  matters^ 
shown  by  the  transcript. 

2.  Such  a  transcript  must  be  authenticated  by  a  certificate  of  the  justice,  annexed  thereto^ 
to  the  effect  that  it  is  in  all  respects  correct  and  that  he  had  jurisdiction  of  the  cause;' 
and  also  by  a  certificate  of  the  clerk  or  prothonotary  of  the  county,  in  which  the  justice 
resided  at  the  time  of  rendering  the  judgment,  under  his  hand  and  seal  of  the  court  of 
common  pleas,  or  other  county  court  of  the  county,  to  the  effect  that  the  person  subscrib- 
ing the  certificate  attached  to  the  transcript  was,  at  the  date  of  the- judgment,  a  justice  of 
the  peace  of  that  county;  and  that  the  signature  thereto  is  m  hla  own  handwriting. 

3.  The  judgment  and  other  proceedings,  and  the  justice's  authority  to  render  the  judg- 
ment, may  also  be  proved  by  the  production  of  the  docket  or  of  a  copy  of  the  judgment 
or  other  proceedings;  and  iJie  oral  testimony  of  the  justice  to  the  truth  and  correctness, 
thereof  and  to  his  authority  to  render  the  judgment. 

4.  The  last  three  subdivisions  do  not  prevent  the  introduction  of  evidence  to  contro- 
vert any  of  the  proof  in  relation  to  the  validity  of  a  judgment  therein  specified.. 

DcrlT»4fen.— Subd.  1  is  code  eiv.  proc..  1 948.   Subd.  2     L.  1836,  ch.  439,.  f  3.     f  961,.  oricinsJly  revised  from, 
is  oode  civ.  proc,  f  949.    Subd.  8  is  code  dv.  proc,  f  960.      L.  1836,  ch.  439,  f  4. 

Subd.  4  is  oode  civ.  pn>c.,  f  961.    f  948,  originnlly  revised         AuthenilcatlMi.— Hins  v..Devoiie,  I38.App.  Div.  677, 
from  L.  1886.  ch.  439, 1 1.    ft  949,  orijEinaUy  revised  from     123  N.  Y.  Supp.  12. 

L.  1836.  ch.  439,    |  2.     §960,  oriipnally  revised    from         Appllcatioil.— Bent  v..  GUenseiv   17  Misc.  669,   4a» 

N.  T.  Supp.  667. 

MS 


II  395-3d8  CIVIL  PRACTICE  ACT  art.  33 

§  396.  Proof  of  foreign  court  records  and  proceedings. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court  of  a  foreign  country,  is  evi- 
dence when  authenticated  as  follows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal  of  the  court  affixed,  or  of 
the  officer  in  whose  custody  the  record  is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief  judge  or  presiding  magistrate  of  the  court,  to  the  effect 
that  the  person  so  attesting  the  record  is  the  cleric  of  the  court;  or  that  he  is  the  officer  in 
whose  custody  the  record  is  required  by  law  to  be  kept;  and  that  his  signature  to  the  at- 
testation is  genuine. 

3.  By  the  certificate,  under  the  great  or  principal  seal  of  the  government  under  whose 
authority  the  court  is  held,  of  the  secretary  of  state,  or  other  officer  having  the  custody  of 
that  seal,  to  the  effect  that  the  court  is  duly  constituted,' specif 3dng  generally  the  nature 
of  its  jurisdiction;  and  that  the  signature  of  the  chief -judge  or  presiding  magistrate  to 
the  certificate  specified  in  the  last  subdivision  is  genuine. 

Derivatloil. — Code  civ.  proc,  f  952;  originally  reviaed  Appttcfttloii. — Matter  of  MoCaffrey,  188  App.  Dhr. 

from  R.  Sm  pt.  3,  ch.  7,  tit.  3.  f  26.  772.  177  N.  Y.  Supp.  414;  Van  Defventer  ▼.  Mortunor,  56 

In  K^neral. — ^Enright  v.  American  Belgian  Light  Ck>.,  Misc.  650.  107  N.  Y.  Supp.  564. 

36  App.  Div.  431.  55  N.  Y.  Supp.  397;  Bumham  v.  Pid-  Authenllcatlon;  suffieleiicy.— Dunitan  v.  Higgins, 

cock.  68  App.  Div.  273,  68  N.  Y.  Snpp.  1007;  Fifomsr  v.  138  N.  Y.  70;  Brown  v.  London,  30  Hun  57;  TrebUcoz  ▼. 

Rhdnstein  k  Haas.  Inc.,  187  App.  Div.  821,  175  N.  Y.  McAtpine,  46  Hun  469;  Fransen  v.  Zisuner,  90  Hun  103, 

Supp.  848;  McVity  ▼.  Stanton,  10  Miso.  105.  30  N.  Y,  35  N.  Y.  Supp.  612. 
Supp.  934. 

§  396.  Testimony  of  a  witness  as  proof  of  foreign  coturt  record. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court  of  a  foreign  country,  attested 
by  the  seal  of  the  court  in  which  it  remains,  must  also  be  admitted  in  evidence  upon  due 
proof  of  the  following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the  original  and  is  an 
exact  transcript  of  the  whole  of  the  original. 

2.  That  the  original  was,  when  the  copy  w&s  made,  in  the  custody  of  the  derk  of  the 
court  or  other  officer  legally  having  charge  of  it. 

3.  That  the  attestation  is  genuine. 

DertYBllOD.^ — Code  civ.  proo.,  1 953;  oiicinaUy  reviaed  from  R.  S.,  pt.  3,  oh.  7,  tit.  3, 1 27. 

§  397.  Effect  of  authenticated  foreign  court  record. 

Nothing  in  the  last  two  sections  is  to  be  construed  as  declaring  the  effect  of  a  record 
or  other  judicial  proceeding  of  a  foreign  county,  authenticated,  so  as  to  be  evidence. 

PcrcvUlon. — Code  dv.  proc.,  f  954.  as  am.  by  L.  1877,  eh.  416;  originaUy  revised  from  R.  S.,  p.  3.  oh.  7,  tit.  3, 
28,  last  clause. 

§  3d8.  Proof  of  foreign  records  and  documents. 

A  copy  of  a  patent,  record  or  other  document  remaining  of  record  or  on  file  in  a  public 
office  of  a  foreign  country,  certified  according  to  the  form  in  use  in  that  country,  is  evi- 
dence when  authenticated  as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  commissioner  appointed  by 
the  governor  to  take  the  proof  or  acknowledgment  of  deeds  in  that  country,  to  the  effect 
that  the  patent,  record  or  document  is  of  record  or  on  file  in  the  public  office  and  that  the 
copy  thereof  is  correct  and  certified  in  due  form;  and 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secretary  of  state,  annexed  to 
that  of  the  commissioner,  to  the  same  effect  as  prescribed  by  law  for  the  authentication 
of  the  certificate  of  such  a  commissioner,  upon  a  conve3rance  to  be  recorded  within  the 
state.  The  certificate  of  the  oonunissioner,  thus  authenticated,  is  presumptive  evidence 
that  the  copy  of  the  patent,  record  or  document  is  certified  according  to  the  form  in 
use  in  the  foreign  country;  or 

3.  By  a  certificate  under  the  hand  and  official  seal  of  a  consular  officer  of  the  United 
States  to  the  effect  that  the  patent,  record  or  document  is  of  record  or  on  file  in  the  public 
office  and  certified  according  to  the  form  in  use  in  the  foreign  country,  and  a  copy  of 
a  patent,  record  or  other  docum^it  so  authenticated  is  presumptive  evidence  that  the 
same  is  certified  according  to  the  form  in  use  in  the  foreign  country. 

Detff»<toB.— Code  dv.  proc.,  1 956,  as  am.  by  L.  1877,  N.  Y.  Supp.  119;  PIfumer  v.  Rheinrtein  ft  Haas,  Inc., 

ch.  416;  oiiginaUy  revised  from  L.  1875,  ch.  136,  |$  1,  2,  187  App.  Div.  821,  175  N.  Y.  Supp.  848;  Bounano  v. 

8,  9.  MetsBrothersCo.,  188App.Div.380, 177N.Y.Supp.  51: 

In  gencffml.— -Miller  v.  Doll,  54  App.  Div.  197. 66  N.  Y.  U.  S.  Vinegar  Co.  v.  Foehrenbaoh,  74  Hun  435,  26  N.  Y. 

Supp.  650;  Matter  of  Danklefsen.  171  App.  Div.  339,  157  Supp.  632,  affd.,  148  N.  Y.  58. 
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Appttcstton.— People  v.  D'Azseneour,  96  N.  Y.  624;         Kecord  of  birth.— People  ▼.  Todoro,  224  N.  Y.  129. 
Blatter  of  MeCaffray,  188  App.  Div.  772, 177  N.  Y.  Sopp.         Poi«l|B  certtacfttee  of  blrihs  and  inaiffliiCM,r— 

414;  Jaoobi  v.  Older  of  Germania.  73  Hon  802,  26  N.  Y.  Grillo  v.  Shennan-Stalter  Ck>.,  195  App^  Dtr.  862,  186 

Sapp.  318.  N.  Y.  Supp.  810. 

FamiaalTe.— Roaenlwum  ▼.  Podolaky,  97  Miae.  614,         PimoI  efldcnee.— RoMnbanm  v.  Podobky,  162  N.  Y. 

163  N.  Y.  Supp.  227.  Bupp.  227. 

RECORDS  AlfD  DOCUMENTS  m  UNITED  STATES  COURTS  AND  DEPARTMENTS 

§  399.  Copies  of  records  of  United  States  courts. 

A  copy  of  the  record,  or  any  other  proceedmg,  of  a  court  of  the  United  States,  is  evi- 
dence when  certified  by  the  plerk  or  officer  in  whose  custody  it  is  required  by  law  to  be. 

DeriYmtloii. — Code  civ.  proc.,  f  943;  origmaliy  reviaed  from  L.  1845,  ch.  303,  $  1. 

§  400.  Records  and  documents  in  United  States  departments. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  department  of  the  government  of 
the  United  States,  is  evidence,  when  certified  by  the  head,  or  acting  chief  officer,  for  the 
tune  being,  of  that  department;  or  when  certified  by  the  officer  in  whose  charge  it  is, 
pursuant  to  a  statute  of  the  United  States,  or  otherwise  in  accordance  with  a  statute  of 
the  United  States,  relating  to  certifying  the  same. 

DerlTBtloii. — Code  civ.  proc.,  f  944,  aa  am.  by  L.  1877,        Becoids  of  depMrtment  of  agrlcnltare. — Ruseell  v. 
ch.  416.  L.  1879,  ch.  542,  L.  1899.  ch.  99,  L.  1907,  ch.  252,     Brooklyn  Daibr  Eagle.  153  N.  Y.  Supp.  450. 
fixsi  eentence;  originally  retviaed  from  L.  1846,  ch.  240,  f  1.        Appointment  of  reeelrer  of  nattonal  bank;  eerttf- 

icmte.— Piatt  V.  Beebe,  67  N.  Y.  339. 

§  401.  Certificate  of  population  by  director  of  census. 

A  certificate  of  the  director  or  other  officer  in  charge  of  the  census  of  the  United  States, 
attested  by  the  secretary  of  the  interior,  stating  the  population  of  any  part  of  the  United 
States,  or  giving  the  result  of  said  census  otherwise,  shall  be  received  ^s  prima  facie 
evidence  of  such  facts. 

Dcrlfmtlon. — Code  civ.  proc.,  $  944.  aa  am.  by  L,  1877,  Censns  records. — Lyman  v.  MoGreivery,  25  App.  Div. 

eh.  416,  L.  1879,  ch.  542,  L.  1899,  ch.  99,  L.  1907,  oh.  252.  68,  48  N.  Y.  Supp.  1035,  affd..  159  N.  Y.  561. 
aeoond  sentenoe;  originally  revised  from  L.  1846,  ch.  240, 
f  1. 

§  402.  Record  of  conveyance  or  mortgage  of  vessels  as  evidence. 

The  record  of  a  bill  of  sale,  mortgage,  hjrpothecation  or  conveyance  of  a  vessel  belong- 
ing to  a  port  or  place  within  the  United  States,  recorded  in  the  office  of  the  collector 
of  customs  where  the  vessel  is  registered  or  enrolled,  which  was  acknowledged  or  proved 
before  it  was  recorded  in  like  manner  as  a  deed  to  be  recorded  within  the  state;  or  a  tran- 
script of  such  a  record,  duly  certified  by  the  collector,  is  evidence  with  the  like  effect 
as  the  original. 

Dcrlfmtton. — Code  civ.  proc.,  (  945;  origioally  revised        In  generftl. — ^Draper  v.  Com.  Ina.  Co.,  21  N.  Y.  378; 
from  L.  1862,  oh.  251,  aa  am.  by  L.  1865,  ch.  512.  Bedford  v.  Snow,  46  Hun  370. 

SUBPOENAS 

§  403.  Issuance  of  subpoena. 

A  subpoena  is  a  process  in  the  name  of  the  court,  referee,  body  or  other  person  au- 
thorized by  law  to  issue  the  same,  requiring  the  attendance  of  a  witness  at  the  trial  or 
hearing  of  a  cause  or  the  hearing  of  a  motion  or  before  a  referee  or  other  person  where 
proof  or  the  production  of  books,  papers  or  other  documents  is  required. 

Pwlialloii.-  -  -Newr.     Conforma  to   existing  practice  and  defines  the  term  "subpoena." 

§  404.  Service  of  subpoena  issued  out  of  a  court    ' 

A  subpoena,  issued  out  of  the  court,  to  compel  the  attendance  of  a  witness,  and,  where 
the  subpoena  so  requires,  to  compel  him  to  bring  with  him  a  book  or  paper,  must  be 
served  as  follows: 

1.  The  original  subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  substance,  must  be  delivered  to 
hhn. 

3.  The  fees  allowed  by  law  for  traveling  to  and  returning  from  the  place  where  he  is 
Tequired  to  attend,  and  for  one  day's  attendance,  must  be  paid  or  tendered  to  him. 

in 
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Derl?»tliNi«— Code  dv.  proo..  |  862,  withovt  chance;  Bihlbltloii  off  orlgliud  mbpocnA. — ^Matter  of  Joi 

oiimiuaiy  revised  from  R.  S..  pt.  3,  ch.  7.  tit.  8,  (  42.  174  App.  Div.  919,  MO  N.  Y.  Supp.  1134. 

Keferencos. — ^Who  may  issue  subpoenas,  C.  P.  A.,  f  63;  Fees   of  wltnesMS. — ^Todd   v.    Silk    Association   of 

issue  and  service  of,  in  jusUoes*  oouit,  J.  Ct.  A.,  |f  190-200.  America,  100  Misc.  403,  167  N.  Y.  Supp.  1079;  Hioks  v. 

Witness  in  civil  cases,  C.  P.  A.,  f  f  1539,  1540.  Brennan,  10  Abb.  Pr.  304;  Vence  v.  Spier,  18  How.  Pr.  168; 

Appllcatton* — Westervelt  v.  Marino,  27  App.  Div.  Steero  v.  Miller,  30  How.  Pr.  7. 
267,  50  N.  Y.  Supp.  632;  Bais  v.  Malo,  27  Miso.  685,  58 
N.  Y.  Supp.  806. 

§  405.  Penalty  for  disobedience  to  subpoena  or  order. 

A  person  so  subpoenaed,  who  fails  without  reasonable  excuse  to  obey  the  subpoena, 
or  a  person  who  faUs  without  reasonable  excuse  to  obey  an  order,  duly  served  upon  him, 
made  by  the  court  or  a  judge  in  an  action,  before  or  after  fiboial  judgment  therein,  requiring 
him  to  attend  and  be  examined,  or  so  to  attend  and  bring  with  him  a  book  or  paper,  is  lia- 
ble, in  addition  to  punishment  for  cont^npt,  for  the  damages  sustained  by  the  party 
aggrieved  in  consequence  of  the  failure,  and  fifty  dollars  in  addition  thereto.  Those 
sums  may  be  recovered  in  one  action  or  in  separate  actions.  If  he  is  a  party  to  the 
action  in  which  he  was  subpoenaed,  the  court,  as  an  additional  punishment,  may  strike 
out  his  pleading. 

Derlvatloii. — Code  dv.  proc.,  1 853;  originally  revised  Appllesttoii. — Matter  of  Superintendent  of  Poor,  6 

from  R.  S.,  pt.  3,  ch.  7,  tit.  3,  f  43.  App.  Div.  144,  39  N.  Y.  Supp.  878;  Todd  v.  Silk  Asso- 

Referenccs. — Refusal  to  be  sworn  or  to  testify,   a  dation  of  America,  100  Misc.  403,  167  N.  Y.  Supp.  1079; 

criminal  contempt,  judidary  1.,  f  750;  witnesses  may  be  Dick  r.  Phillips,  41  Hun  603. 

punished  by  fine  and  imprisonment.  Id.,  |  753;  proceed*  Actton  for  penalty. — Carrincton  ▼.  Hutson,  28  Hun 

mgs  to  punish  a  contempt,  Id.,  fS  754-781.    Compelling  371;  Muscott  ▼.  Runge,  27  How.  Pr.  85. 

attendance  of  witnesses  In  criminal  actions  or  proceedings,  KeMonabla  eiciues. — People  ex  rel.  Duffis  ▼.  Brown, 

code  crim.  proc,  S§  607-619b.  46  Hun  320. 

§  406.  Subpoena  issued  by  judge,  arbitrator,  referee  or  other  persons,  in 
certain  cases. 

1.  When  a  judge,  or  an  arbitrator,  referee  or  other  person,  or  a  board  or  committee, 
has  been  heretofore  or  is  hereafter  expressly  authorized  by  law  to  hear,  try  or  deter- 
mine a  matter,  or  to  do  any  other  act  in  an  official  capacity,  in  relation  to  which  proof 
may  be  taken,  or  the  attendance  of  a  person  as  a  witness  may  be  required;  or  to  require 
a  person  to  attend,  either  before  him  or  it,  or  before  another  judge,  or  officer,  or  a  per- 
son designated  in  a  commission  issued  by  a  court  of  another  state  or  country,  to  give 
testimony,  or  to  have  his  deposition  taken,  or  to  be  examined;  a  subpoena  may  be 
issued  by  and  under  the  hand  of  the  judge,  arbitrator,  referee  or  other  person,  or  the 
chainnan  or  a  majority  of  the  board  or  committee,  requiring  the  person  to  attend;  and 
also,  in  a  proper  case,  to  bring  with  him  a  book  or  a  paper.  The  subpoena  must  be 
serv'ed  in  the  same  manner  as  prescribed  for  the  service  of'  a  subpoena  issued  out  of  a 
court  of  record.  This  section  does  not  apply  to  a  matter  arising,  or  an  act  to  be  done, 
in  an  action  in  a  court  of  record. 

2.  A  person  who  is  duly  subpoenaed,  as  prescribed  in  the  last  subdivision,  must  obey 
the  subpoena.  If  he  fails  so  to  do,  without  a  reasonable  excuse,  he  is  liable,  in  addition 
to  any  other  punishment  which  may  be  lawfully  inflicted  therefor,  for  the  damages  su&- 
tained  by  the  person  aggrieved,  in  consequence  of  the  failure,  and  fifty  dollars  in  addi- 
tion thereto,  to  be  recovered  in  the  same  manner  as  prescribed  in  the  case  of  a  person 
failing  to  obey  a  subpoena  issued  out  of  a  court  of  record.  If  he  fails  to  attend,  the  person 
issuing  the  subpoena,  if  he  is  a  judge  of  a  court  of  record  or  not  of  record,  or  if  not,  then 
any  judge  of  such  a  court,  upon  proof  by  affidavit  of  the  failure  to  attend,  must  issue 
a  warrant  to  the  sheriff  of  the  county  commanding  him  to  apprehend  the  defaulting  wit* 
ness  and  bring  him  before  the  officer,  person  or  body  before  whom  or  which  his  atten- 
dance was  required. 

3.  If  the  person  subpoenaed  and  attending  or  brought  as  prescribed  in  the  last  sub- 
di\ision  before  an  officer  or  other  person  or  a  body  refuses  without  reasonable  cause  to 
be  examined,  or  to  answer  a  legal  and  pertinent  question,  or  to  produce  a  book  or  paper 
which  he  was  directed  to  bring  by  the  terms  of  the  subpoena,  or  to  subscribe  his  dep- 
osition after  it  has  been  correctly  reduced  to  writing,  the  person  issuing  the  subpoena, 
if  he  is  a  judge  of  a  court  of  record,  or  not  of  record,  may  forthwith,  or  if  he  is  not,  then  any 
judge  of  such  court  may  upon  proof  by  affidavit  of  the  facts,  by  warrant  commit  the 
offender  to  jail,  there  to  remain  until  he  submits  to  do  the  act  which  he  was  so  required 
to  do  or  is  discharged  according  to  law. 

4.  A  warrant  of  commitment,  issued  as  prescribed  in  the  last  subdivision,  must  specify 
particularly  the  caus&  of  the  commitment;  and,  if  the  witness  is  committed  for  refusing 
to  answer  a  question,  the  question  must  be  inserted  in  the  warrant. 
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5.  A  warrant  to  apprehend  or  commit  a  person,  issued  as  prescribed  in  this  section, 
must  be  directed  to  the  sheriff  of  the  county  where  the  person  is,  and  must  be  executed 
by  him  in  the  same-  manner  as  a  similar  mandate  issued  by  a  court  of  record  in  an 
action. 


1>«ifmlloii.~^ubd.  1  is  code  cit.  proc.,  f  854.  without       SobpoenA  by  tvperlntcndeBt  of  bftnki^ — Matter  of 


858,  re«peetiv«)y,  without  cbmngfi  exeejot  ae  indicated.  667. 
Some  of  the  penoua  authorised  are  not  'S^ublic  dEoera."        Corpor»t€  boolcSy  when  not  to  be  prodneed^ — 

1 85«,  ae  am.  by  L.  1877,  ch.  416,  L.  1000,  ch.  687;  ori«i-  Matter  of  Bamee,  204  N.  Y.  100;  Matter  of  Inyeatication 

nally  revised  from  R.  8.,  pt.  3.  ch.  7,  tit.  3.  &  44.   %  865,  ae  City  and  County  of  Albany,  74  Miac.  170. 132  N.  Y.  Supp. 

am.  by  L.  1877.  ch.  416,  L.  1870,  ch.  542;  originany  revised  008. 

from  R.  8m  pt.  3.  ch.  7.  tit.  3,  f  §  45,  46.   f  856.  as  am.  by        Wamnt  of  mttncbmcnt  to  rompel  mttenduice  of 

L.  1870,  eh.  542;  originally  revised  from  R.  8.,  pt.  8,  eh.  7,  witness  granted.— Matter  of  Hirshfield  v.  Cook,  107 

tit  3,  I  47.    I  857,  oricinally  revised  from  R.  8.,  pt.  3.  Misc.  130,  175  N.  Y.  Supp.  800. 

eh.  7,  tit.  3.  I  48.    (  858,  originally  revised  from  R.  8..         ConstltntlonslltF.— Matter  of  Union  Bank.  147  App. 

pt.  3,  ch.  7,  tit.  3,  S  40.  Div.  503,  133  N.  Y.  Supp.  62;  Matter  of  Union  Bank,  73 

Beferences. — ^Power  of  legislative  committee  to  require  Misc.  404.  132  N.  Y.  Supp.  005;  Matter  of  Barnes,  204 

attendance  of  witnesses,  lepidatrve  1.,  {  60;  power  of  board  N.  Y.  108,  100;  Matter  of  Grout,  106  App.  Div.  08,  03 


service  commission  1.,  t  10.  N.  Y.  383;  Matter  of  Hixah6ekl  v.  Cook,  227  N.  Y.  207; 

AppHeatlon.— Matter   of   Searles,    155   N.   Y.    333;  Matter  of  Superintendent  of  Poor,  6  App.  Div.  144,  30 

Matter  of  HirshfieM  v.  Cook,  227  N.  Y.  207;  Matter  of  N.  Y.  Supp.  878;  Matter  of  U.  8.  Pipe  One  Co.,  16  App. 

Strauss,  30  App.  Div.  610,  52  N.  Y.  8upp.  302;  Ix)wther  Div.  188.  44  N.  Y.  Supp.  713;  Matter  of  Strauss.  30 

V.  Lowther,  115  App.  Div.  307,  100  N.  Y.  Supp.  065;  App.  Div.  610.  52  N.  Y.  Supp.  302. 

Gaynor  v.  New  York  Breweries  Co.,  154  App.  Div.  881.  Action  for  penalty.— People  ez  rel.  Grant  v.  Warner, 

138  N.  Y.  Supp.  800;  Friodeberg  v.  Haffen.  162  App.  Div.  51  Hun  53.  3  N.  Y.  Supp.  768.  affd..  ]25  N.  Y.  746. 

70. 147  N.  Y.  Bupp,  1;  Matter  of  Farl»r  v.  Weil.  63  Misc.  Power  to  pnnkb.— Matter  of  U.  8.  Pipe  line  Co..  16 

188.  118  N.  Y.  Supp.  465:  Matter  of  City  of  Albany,  113  App.  Div.  188,  44  N.  Y.  Supp.  713;  People  ez  rel.  Webster 

Misc.  370.  184  N.  Y.  Supp.  518;  People  v.  Backer.  113  v.  Van  TasseU  64  Hun  444, 10  N.  Y.  Supp.  643,  affd..  185 

Mise.  400,  185  N.  Y.  8upp.  450.  N.  Y.  638. 

Bcfereei    Issue   of  snbpoena   by. — Westervelt   v.  Question  must  be  pertinent. — People  ex  rel.  Roache 

Maxino.  27  App.  Div.  267.  50  N.  Y.  Supp.  632;  Guinan  v.  v.  Hanbury.  145  N.  Y.  Supp.  483. 

Allan,  40  App.  Div.  137.  57  N.  Y.  Supp.  614;  Littlefield  v.  Fine  nnantborlsed.— Press   Pub.    Co.  v.  Associate 

Gansevoort  Bank,  62  Misc.  330. 114  NT  Y.  Supp.  760.  Press.  41  App.  Div.  403.  58  N.  Y.  Supp.  708. 

§  407.  QuaMcatioii  of  preceding  sections. 

The  foregoing  sections  of  this  article  do  not  apply  to  a  subpoena  issued  by  a  justice 
of* the  peace;  or  to  a  witness  subpoenaed  to  attend  a  court  held  by  a  justice  of  the  peace; 
or  to  a  case  where  special  provision  is  otherwise  made  by  law  for  compelling  the  attend- 
ance of  a  witness. 

Deilvntlon. — Code  civ.  proc..  $  850.  without  eban^e  of     proc.,  (S  2060.  2070  (see  iustioe  court  act.  post,  |f  100, 
substance;  originally  revised  from  R.  8..  pt.  3.  ch.  7.  tit.  3,     101). 
S  50.    Subpoena  in  justice  oourt  is  covered  by  code  civ.  * 

§  408.  Discharge  of  witness  from  arrest 

1.  The  court  from  which  a  subpoena  served  in  good  faith  was  issued,  or  by  which  an 
order  was  made,  requiring  a  person  to  attend  for  the  purpose  of  being  examined;  or  a 
judg^  thereof,  upon  proof,  by  affidavit,  of  the  facts,  must  make  an  order  directing  the 
discharge  of  a  witness  or  other  person  from  an  arrest  made  in  violation  of  section  twenty- 
six  of  the  civil  rights  law. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  state,  or  a  county  judge,  has 
the  like  authority  as  a  judge  of  the  court,  to  make  an  order  for.  a  discharge,  in  a  case 
specified  in  the  preceding  subdivision. 

3.  Upon  satisfactory  proof,  by  affidavit,  of  the  facts,  he  must  also  make  an  order, 
directing  the  discharge  of  a  person  arrested  in  violation  of  section  twenty-six  of  the 
civil  rights  law,  where  a  subpoena,  served  in  good  faith  upon  the  person  arrested,  was 
issued  as  prescribed  in  sectiou  four  hundred  and  six  of  this  act. 

Derfv»tli»n.^«ubd.  1  is  code  oiv.  proc,  f  861.  without     from  R.  3..  pt.  3.  ch.  7.  tit.  3,  f  52.    f  862,  as  am.  by  1877, 
chance.    Subds.  2.  3  are  code  civ.  proc,  ft  802,  without     ch.  413,  L.  1805.  ch.  046,  L.  1000.  ch.  65;  originally  revised 
1 861.  as  am.  by  L.  1000.  eh.  65;  originally  revised     from  R.  S..  pt.  3,  ch.  7.  tit.  8.  f  53. 


§  409.  Attendance  of  person  when  required  by  judgment. 

The  foregoing  provisions  of  this  article,  relating  to  a  person  required  by  an  order  of 
court  to  attend,  apply  where  such  an  attendance  is  required  by  the  terms  of  a  judg- 
ait. 

DcrifBtfon^^ — Code  civ.  proc..  1 865.  without  change. 

§  410.  Production  of  official  records  upon  trial  or  hearing. 

rhe  record  of  a  conveyance  of  jreal  property,  or  any  other  record  or  document,  whereof 
ranscript  duly  certified  may  by  law  be  read  in  evidence,  shall  not  be  removed  by 
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virtue  of  a  subpoena  duces  tecum  from  the  office  in  which  it  is  kept,  except  temporarily, 
by  the  clerk  having  it  in  custody,  to  a  term  or  sitting  of  the  court  of  which  he  is  clerk, 
or  by  the  officer,  having  it  in  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before 
a  referee,  held  in  the  city  or  town  where  the  office  is  situated;  but  the  records  kept  by 
the  register  of  the  county  of  New  York  and  the  re^ster  of  l^e  county  of  Kings  shall 
not  be  removed  except  by  an  order  of  court  made  as  in  this  section  provided.  Where 
any  such  record  is  required  at  any  other  place,  or  any  record  kept  by  the  register  of  the 
county  of  New  York  or  the  register  of  the  county  of  Kings,  is  required  at  a  term  or  sitting  of  a 
court  or  a  trial  before  a  referee,  it  may  be  removed,  by  order  of  the  supreme  court, 
or  a  county  court,  made  in  court,  and  entered  in  the  minutes;  specifying  that  the  pro- 
duction of  the  original  instead  of  the  transcript  is  nesessary. 

Derlvsiloiu—Code  oiv.  pioo.,  4  866*  as  am.  by  L.  1895,  Books  and  pupofs,  power  to  compel  pnxiuctum.— • 
ch.  946,  L.  1904,  ch.  84,  witnout  onange;  originally  leviaed  Guixum  v.  Allan,  40  Am>.  Div.  137,  57  m.  Y .  8upp.  614; 
from  L.  1838.  oh.  129.  Pniden  ▼.  TaUman,  6  Git.  Proc.  Ren.  360. 

Beference. — ^Unlawful   obtaining  papen   on  file   in        Imdletiiionti.— People  ▼.  Mills,  178  N.  Y.  274. 

Sttpolation  for  prodnetlon  of  oopr  of  no 
Friedebeig  v.  Haffen.  162  App.  Div.  79, 147  N.  Y.  Supp.  U 


rublic  office  ia  grand  larceny  in  second  degree,  penal  U         Sllpalation  tmr  proidnetlon  of  oopf  of  KCOHL — 
1296.  Friedeberg  V.  Haffen.  162  App.  Div.  79, 147  N. 


§  411.  Production  of  book  of  account  upon  trial  or  hearing. 

A  person  shall  not  be  compelled  to  produce  upon  a  trial 'Or  hearing  a  book  of  account, 
otherwise  than  by  an  order  requiring  him  to  produce  it  or  a  subpoena  duces  tecum. 
Such  a  subpoena  must  be  served  at  least  five  days  before  the  day  when  he  is  required 
to  attend.  At  any  time  after  service  of  such  a  subpoena  or  order,  the  witness  may  obtain, 
upon  such  a  notice  as  the  judge,  referee  or  other  officer  prescribes,  an  order  relieving 
him  wholly  or  partly  from  the  obligations  imposed  upon  him  by  the  subpoena  or  the 
order  for  production,  upon  such  terms  as  justice  requires  touching  the  inspection  of 
the  book  or  any  portion  thereof,  or  taking  a  copy  thereof  or  extracts  therefrom,  or  other- 
wise. An  order  may  be  made,  as  prescribed  in  thia  section,  by  a  judge  of  the  court,  or 
in  a  special  proceeding  pending  out  of  court  before  an  officer,  by  the  officer,  or  in  either 
case,  by  a  referee  duly  appointed  in  the  cause  and  authorised  to  hear  testimony.  A 
justice  of  the  peace,  or  other  judge  of  a  court  not  of  record,  may  make  such  an  order  in 
an  action  brought  in  his  court  at  any  time  after  the  commencement  thereof. 

Deriffttloii. — Code  civ.  proc.,  S  867,  as  am.  by  L.  1877,  Cane^atlon  of  subpoena  duces  tecum  issued  by  joint 

ch.  416,  L.  1879,  ch.  542,  without  change.  legislative  committee,  denied.     Matter  of  Martens,  IGO 

On  examliiatlon  before  trial.— Bigio  v.  Zrike,  102  Misc.  492.  180  N.  Y.  Supp.  171. 
Misc.  561, 170  N.  Y.  Supp.  90. 

§  412.  Production  of  hospital  records  upon  trial  or  hearing. 

Where  a  subpoena  duces  tecum  shall  be  served  upon  a  public  hospital,  or  superinten- 
dent or  officer  thereof,  requiring  the  production  of  any  books  of  such  hospital  showing 
certain  entries  or  records  therein,  or  any  other  record  or  data  relating  to  the  physic  a 
condition  or  treatment  of  a  patient,  a  transcript  of  such  entries  or  records  or  data  duly 
certified  by  the  superintendent  of  such  hospital  or  his  assistant  and  delivered  to 'the 
court  or  tribunal  requiring  it  shall  be  deemed  sufficient  compliance  with  such  subpoena, 
unless  otherwise  ordered  by  the  court,  and  any  such  transcript  authenticated  and  pro- 
duced as  herein  provided  shall  be  deemed  evidence  as  if  the  original  of  such  books,  entries 
or  records  were  produced. 

Derl?stioii« — Code  oiv.  proc.,  f  867a,  as  added  by  L.  1915,  eh.  325. 

§  413.  Production  of  corporation  book  or  paper  on  trial. 

The  production  upon  a  trial,  of  a  book  or  paper  belonging  to  or  under  the  control  of 
a  corporation,  may  be  compelled  in  like  manner  as  if  it  was  in  the  hands,  or  under  the 
control,  of  a  natural  person.  For  that  purpose,  a  subpoena  duces  tecum,  or  an  order 
made  as  prescribed  in  the  last  section  but  one,  as  the  case  requires,  must  be  directed 
to  the  president,  or  other  head  of  the  corporatbn,  or  to  the  officer  thereof,  in  whose 
custody  the  book  or  paper  is. 

Dert^mtlon. — Code  dv.  proo.,  1 868,  without  changs. 

§  414.  Personal  attendance  pursuant  to  subpoena  duces  tecum.* 

In  a  case  specified  in  the  last  section,  or  where  a  subpoena  duces  tecum,  or  an  order, 
made  as  prescribed  in  sections  four  hundred  and  ten  or  four  hundred  and  eleven  of  this 
act,  requires  a  public  officer  to  attend  and  bring  a  book  or  paper  under  his  control,  the 

^  *  In  frrgnrrrfig  the  original  the  seoood  line  thereof  was  omitted.     However  it  has  been  restored  ia  the  seotioii  as 
gjven  heiek 
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subpoena  or  oider  is  deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  a  sabordinate  officer  or  employee  of  the  corponttion,  or  in  the  public  office,  who  pos- 
sesses the  requisite  knowledge  to  identify  it  and  to  testify  respecting  the  purposes  for 
which  it  is  used.  If  the  personal  attendance  of  a  particular  officer  of  the  corporation 
or  public  officer  is  ^required,  a  subpoena,  without  a  duces  tecum  clause,  must  also  be 
served  upon  him. 

nertvmllOB. — Code  civ.  proo.,  §  860,  withoat  dumgo  in  lubstaooe. 

ORDER  TO  BRING  UP  PRISONER  AS  WITNESS 

§  416.  Order  to  bring  up  prisoner  as  witness. 

A  court  of  record,  other  than  a  justices'  court  of  a  city,  or  a  judge  of  such  a  court, 
or  a  justice  of  the  supreme  court,  has  power,  upon  the  application  of  a  party  to  an  action 
or  special  proceeding  pending  therein,  to  make  an  order  for  the  purpose  of  bringing 
before  the  court,  a  prisoner,  detained  in  a  jail  or  prison  within  the  state,  to  testify  as  a 
witness  in  the  action  or  special  proceedingi  in  behalf  of  the  applicant.  . 

Dertfatfon.— Code  civ.  proc.  |  2008,  amended.    The  ProdacUon  of  wltnefs  to   t&BtHj, — ^Mackensie  ▼. 

nferonoe  to  **writ  *'  is  omitted  and  an  "order  "  is  subeti-  Seboard  National  Bank,  106  Misc.  177,  178  N.  Y.  Supp. 

toted.    The  writ  i«  therefore  no  k>nger  neceesary  in  theee  154. 

eaMft.    The  seetion  ia  covered  as  to  "criminal  aetiona "  Competeney  off  ooBflct  to  tosUft^ — ^People  v.  Se- 

by  code  crim.  proc.,  f  10c.   §  2008,  originally  reviled  from  bring,  14  Miao.  81. 86  N.  Y.  Supp.  287. 

E.  S.,  pi.  3,  oh.  9,  tit.  1,  paru  of  if  1,  3.  Powcr  to  f»cate  order  off  arrests— Pok>  v.  D'Achille, 

BcTcreiico. — ^Priaoner  brought  before  trial  court  on  157  App.  Div.  300,  142  N.  Y.  Supp.  511. 
Older  without  writ  of  habeaa  corpus,  code  crim.  proc., 
flQb. 

§  416.  Order  to  produce  prisoner  before  officer  or  body. 

Such  an  order  may  also  be  made  by  a  justice  of  the  supreme  court,  upon  the  applica- 
tion of  a  party  to  a  special  proceeding  pending  before  any  officer  or  body  authorized  to 
examine  a  witness  therein.  In  a  case  specified  in  this  section,  the  order  may  also  be 
made  by  a  county  judge  or  a  special  county  judge  residing  within  the  county  where 
Ihe  officer  resides,  before  whom,  or  the  court  or  other  body  sits,  in  or  before  which  the 
special  proceeding  is  pending. 
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I. — Code  civ.  proc.,  f  2009,  as  am.  by  L.  1805,  ch.  046,  amended.    Bee  note  to  f415,  ante.    f2009 
onii^naUy  revised  from  R.  8.,  pt.  3,  ch.  9,  tit.  1,  §  3,  in  part. 

§  417.  Order  to  produce  prisoner  in  certain  inferior  courts. 

Such  an  order  may  also  be  made  by  a  justice  of  the  supreme  court  upon  the  application 
of  a  party  to  an  action  pending  before  a  justice  of  the  peace,  or  in  a  justice's  court  of  a 
city,  to  bring  before  the  justice  or  court,  to  be  examined  as  a  witness,  a  prisoner  con- 
fined in  the  jail  of  the  county  where  the  action  is  to  be  tried,  or  an  adjoining  county. 

In  a  case  specified  in  this  section,  the  order  may  also  be  made  by  a  county  judge,  or 
a  special  coimty  judge,  residing  within  the  county  where  the  justice  resides,  or  the  court 
is  located,  or  the  prisoner  is  confined,  as  the  case  may  be. 

DorlfAtloii. — Code    dv.    proc.,    ( 2010,  as   am.    by     cause  district  courts  have  been  abolished,     f  2010,  origi- 
Lb  1896,  ch.  046,  amended.     See  note   to  §415,  ante,     nally  revised  from  R.  8.,  pt.  3,  oh.  0,  tit.  1,  (  4. 
Refnence  to  district  court  of  New  York  city  omitted  be- 

§  418.  Order  when  prisoner  is  sentenced  to  death  or  for  felony. 

An  order  shall  not  be  made,  by  virtue  of  either  of  the  last  three  sections,  to  bring 
up  a  prisoner  sentenced  to  death.  Nor  shall  it  be  made  to  bring  up  a  prisoner  con- 
&ied  imder  any  other  sentence  for  a  felony;  except  by  and  in  the  discretion  of  a  justice 
of  the  supreme  court  upon  such  notice  to  the  (Strict  attorney  of  the  county  wherein 
the  prisoner  was  convicted,  and  upon  such  terms  and  conditions,  and  under  such  regu- 
lations, as  the  judge  prescribes. 

Darlf»tfoil. — Code  dv.  proc.,  i  2011.  as  am.  by  sentence  related  only  to  criminal  actions.  This  provision 
L.  1880,  ch.  301,  L.  1805,  eh.  946,  L.  1914,  oh.  133,  L.  1915.  is  covered  in  the  code  of  crim.  proc,  f  lOo.  The  sections  as 
dL  354,  amended.    See  note  to  |  415,  ante.    The  first     here  given  relate  only  to  civil  actions  and  proceedings. 

§  419.  Remanding  of  prisoner  after  testifying. 

If  the  prisoner  is  held  by  virtue  of  a  mandate  in  a  civil  action  or  special  proceeding, 
or  by  virtue  of  a  commitment  upon  a  criminal  charge,  he  must  be  remanded,  after  hav- 
ng  testified,  and  again  be  committed  to  the  prison,  from  which  he  was  taken. 

Pwltltltn.— Code  civ.  proc.,  |  2013,  without  change;  ori^ally  revised  from  R.  B.,  pt.  3,  ch.  9,  tit.  1,  (  5.    Bee 
9te  to  I  415,  ante. 
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§  420.  Penalty  for  failure  to  obey  order  to  produce  prisoner. 

Any  officer  upon  whom  an  order  made  as  prescribed  in  this  article  is  served,  must 
obey  the  same  according  to  the  exigency  thereof.  If  be  refuses  or  n^lects  so  to  do,  he 
forfeits  to  the  people,  if  the  order  was  made  upon  the  application  of  the  attorney-gen- 
eral or  district  attorney,  or,  in  any  other  case,  to  the  party  on  whose  application  the  order 
was  made,  the  sum  of  five  hundred  dollars.  But  where  the  prisoner  is  confined  under  a 
sentence  to  death,  a  return  to  that  effect  is  a  sufficient  obedience  to  the  order,  without 
producing  him. 

DerlffttlOB.— Cod«  dv.  proo..  f|a014.  amended;  oiismaUy  rerieed  from  R.  8.,  pt.  8,  eh.  0,  tit.  1,  |aa    See 
note  to  $  415,  ante. 
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ARTICLE  34 
Trial 

TUAL  GEEVBALLT 

8ae.  421.  lanea  defined  and  enumerated.    IRepealed.} 

422.  When  iasae  of  fact  ariaaa. 

423.  Trial  of  issues. 

424.  Counterclaim  deemed  oomplaint  for  trial  purposes. 

425.  I«ues  of  fact  triable  b^  a  jury. 

426.  Trial  by  jurjr;  how  waived. 

427.  Issue*  tnabfe  by  court. 

428.  If  trial  by  jury  widved.  action  tried  by  court. 

429.  Jury  trial  of  specific  quesUona  of  fact;  when  of  right. 

430.  Jury  trial  of  specific  questions  of  fact;  when  discretionary. 

431.  Trial  of  remaining  isntes  after  reference. 

432.  Terms  at  which  issues  tried. 

433.  Brioipng  issue  to  trial. 

434.  Variance  between  pleading  and  proof. 

435.  Decision  or  verdict  for  increased  damages. 

436.  Trial  may  be  oontLaned  beyond  term. 

437.  Trial  elsewhere  than  at  court  house.   • 

438.  Trial  of  action  at  chambers  after  adjournment  of  special  term. 
430.  Requeeto  to  find. 

440.  Form  of  decision. 

441.  Deouion  where  nonsuit  ^panted. 

442.  Time  within  which  decision  must  be  filed. 

443.  Order  of  disposition  of  issues  at  the  trial. 

444.  Exception  to  ruling  on  question  of  law. 

445.  Ezoeptions  after  close  of  trial  by  court  or  referee. 

446.  Exceptions  during  the  trial. 

447.  Exception  after  trial  by  court  or  referee  and  interiocutory  judgment* 

TUALBTJCmT 

448.  Persons  who  constitute  the  jury. 

449.  Snecial  jury. 

460.  Cnallenges  generally. 

451.  Peremptory  challenges. 

452.  Challenge  to  the  favor. 

453.  Challenge  to  panel  or  array. 

454.  Challen^  where  munidpaUty  is  psrtv. 

455.  Disqnahfication  of  juror  for  relationship. 

456.  Exceptions  and  challenges  of  talesmen. 

457.  Nonsuit  after  jury  retires. 
457-a.  Direction  of  verdict. 

458.  General  and  special  verdict  defined. 

459.  General  and  special  verdict  and  special  findings. 

460.  Verdict  in  action  to  recover  money. 

461.  Verdict  subject  to  opinion  of  court. 

462.  Presence  of  plidntiff  not  necessary  wlran  verdict  delivered. 

463.  Disagreement  by  jury. 

TUAL  BT  mERUDB 

464.  Reference  by  consent  of  parties. 

465.  Reference  in  disoretion  ox  court. 

466.  Compulsory  refer«ice. 

467.  Compulsory  reference  upon  questions  incidentally  arising. 

468.  Proceedings  where  sevenl  referees  appointed. 

469.  General  powers  of  a  referee. 

470.  Referee's  report. 

471.  Requests  to  referee  to  find. 

TRIAL  GENERALLY 

§  421.  Issues  defined  and  enumerated. 

(Repealed  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921,  to  conform  to  rules  of  civil 
practice,  106-111. 

§  422.  When  issue  of  fact  arises. 

An  issue  of  fact  arises  in  either  of  the  following  cases: 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material  allegation  of  the  complaint; 
or  upon  an  allegation,  contained  in  the  answer,  that  the  defendant  has  not  sufficient 
knowledge  or  information  to  form  a  belief  with  respect  to  a  material  allegation  of  the 
complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  reply,  with  respect  to  a  ma- 
terial all^^tion  of  the  answer. 

3.  Upon  a  material  all^^tion  of  new  matter,  contained  in  the  answer,  not  requiring 
a  reply. 

1«7 
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4.  Upon  a.  material  all^atioD  of  new  matter,  contained  in  the  reply,  (Am.  by  I^ 
1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

DeriTatlaii.-OodeciT.p[T>c.,(ee4.    1 964,  origiully  ■  Devo  v.  M«_.  31  Miao.  1BT.  IS  N.  T.  Bun.  171:  MbUv 

■ubMitulfl  for  code  of  piae.,  H  240,  2S0.  of  Vim.  29  Mw.  161.  00  N.  Y.  Bupp.  171^  E«wt«  t. 

The  unendmsnt  of  1931  nuda  to  amSorm  to  mlei  BdMnuerham.  33  Min.  £87,  M  NTY.  8upp.  734;  Psopla 

otcivIlpiMti«,  loe-lll.  ureLMaroiv.NiiAola.lSQuiiU0.nTd:,79N.  Y.£&; 

braeaoTbct.— HwuuT.  LiohtcnhoD.  ZaSN.  Y,  STI;  Culimu  r.  lUyaidd*.  Sa  Hun  333,  9  N.  ¥.  Supp.  614, 

WdB  V.  Moinitl,  7  Mbo.  Ml,  28  H.  Y.  Bupp.  Bl;  Alex-  Bffd..  123  N.  Y.  138. 
udiirCo.  V.  Abnhuu.  19  UIh.  425, 43  N.  Y.  Supp.  1139; 

§  423.  Trial  of  issues. 

An  issue  of  fact  must  be  tried  as  prescribed  in  this  article.  (Am.  by  L.  1921,  cb.  372. 
in  effect  Oct.  1,  1921.) 

Darinlion. — New  mud  u  ■  nibnituU  (or  code  civ.  Id  senciml. — Pumen'  Loui  A  T.  Co.  v.  BaAaua 

proo.,  leta.  whichhutweooDiittnlinneRoftlicchaiiss  Hoiue,  96  Apn.  Div.  301   S9  N.  Y.  8upp.  281;  Yoiuw  ▼. 

LD  pnotlw  abotiahiiu  demurren.    Id  view  of  thel&ncuan  Byrtaac.  Binf,,  etc,.  R.  Co..  35  Mi».  114,  71  S-  Y.  Supo. 

of  code  dv.  prac,  IMS  *Bd  Ha  gubstituM  here  ajven.  tGe  221:  McDermott  v.  Hiumev.  9  Hud  59;  Weeton  v.  Bto3- 

Tule  u  to  Immaleiul  inun  ifaodd  be  lUUd  in  Ihie  coo-  dud.SO  auo290.  14  N.  Y.  Supn- SSO.i^d.,  137  N.T.  119: 

OMtioD.    I  965,  u  un.  by  L,  1S79,  cb.  £42;  oritiskUy  a  Cobea  v.  Cohen,  72  Hua  303,  25  N.  Y.  Supp.  387:  Bodm. 

■ubnftuU  lor  code  of  proo.,  »  252.  *  S«.  R.  Co.  v.  Dsvii,  65  N.  Y.  Supp,  14S. 

The  uneDdmBnt  oi   19Z1  mute  to  conform  to  nice 
ofdvilpnoUoa,  lOe-III. 

§  424.  Counterclaim  deemed  complaint  for  trial  purposes. 

Where  the  defendant  interposes  a  counterclaim,  and  thereupon  demands  an  affinnatiro 
judgment  against  the  plaintiff,  the  mode  of  trial  of  an  issue  of  fact  ari^ng  there- 
upon is  the  same  as  if  it  arose  in  an  action  brought  by  the  defendant  agtunst  the  plain- 
tiff  for  the  cause  of  action  stated  in  the  counterclaim  and  demanding  the  same  judg- 
ment. 

V.  proc..  1 974,  u  sm.  by  L.  I87T,  Co..  60  App.  Div.  366, 70  N.  Y.  Bupp.  206;  Coiwn  v.  Amar- 

,.1.  iau  Surety  Co..  12S  App.  DIv.  186,  113  N.  Y.  Su_pp.  375; 

__j.-~Genenl  ptoviiioiu  u  to  oounterolums,  WuHrnun  v.  Taubin,  129  App.  Div.eOl.  114  N.  Y.Sam. 

266-271;  iudimeot  on  wjunterdiim.  Id..  1477;  447;  Brady,  Adlor  4  Koch  Co.  v.  Hoohrtudter,  No  1.  IS) 

-  -™-iiaUve  reliel.  Id.,  i  270;  where  countor-  App.  EHv.  527,  136  N.  Y.  Sypp.  550;  Jdinton  v.  JtJintaB. 

. pWnUrc  demand.  Id.,  4488,  iSf  App,  Div.  289,  142  N.  Y,  Supp.  416:  DeioheB  v.  Wert- 

ApMloHon  and  tffwt.— Bennett  v.  Edison  Eleo.  111.  era  Develcqiment  Co..  167  App.  Div.  674.  676,  142  N.  Y. 

Co..   164  N.  Y.   131;  Honriivei  v.  Union  Curiwe  A  Supp.  932,  933;  Hurigon  v,  Loeeer  *  Co.,  164  App.  Dir. 

Owr  Co.,  175  N.  Y.  22S;  Ubtrty  W.  P.  Co.  v.  Stoner  lli,^I49  N.  Y.  Bupp.  491;  Ecxtain  v.  RoeknUc  CeBt«r 

nr    V     r!n      ITA  hJ     V     TIO.    IIKbi.*.  Rp>b>  X   Tr-nn  Hn    v         Tmhi^nuTTianr. ITn     lA^  Aru.    n.^.    17T    UOU    V  H.m.    A9B 


?.A,H2 


W.  P.  Co..  178  N.  Y.  lli:  Albiiny  Brui  *  Iron  Co.  v.      ImprovementCo,,  164App.  Divri77, 149N.  Y.Sum.BSS. 

~~  '        "'     ~9.  51  S.  Y.  Bupp.  770;  EtUincer         FoneloauM  of  mccluiilc'i  IleD.~Siaitli  t.  FleUi- 

-    ■        —   ■     ),  Div,  681,      man,  23  App.  Div.  355,  48  N.  Y.  Supp.  234;    " 


Ht^iDim,  30  App.  Div. 


N.  V.  Supp.  e78;W  8.  Mart.  &  Tnut  Co.  v.  HodcioD,  30     Bupp.  7B4,  (ffd. 
..._.  „.  *.  .,  -^  n —  a.,..  ..._L_..__  ■■!_  i^j^  Qg^  y^        rbfeclMOTe 
Y.  Supp.      Robinwm,  31  M 
CompnUmT 

Binnott.     676;  Micliellu  >.  luvus,  i, 
F.  Metio-     Walters,  153  N.  Y.  239:  Hofic 


obinwn^aTMiio.  - 

CompnUniT  refamKe.-~Cook     . 

eoniibMUlin.— McAleei  v.  Binnott.     676;  Micliellu  v.  R(«er^  109  N,  Y.  468:  D*  ForaM 


poliun  HoBial»l,  80  App.  Div.  148,  80  N.  Y.  Supp.  562;  C»t*,  38  App.  Div.  178,  58  N,  Y.  Supp.  763:  City  Real 
Whit«  T.  ShontB,  154  App.  Div.  428.  139  N.  Y.  Supp.  109;  Estate  Co.  v.  Foster.  44  App.  Div.  114^60  N.  Y.  Supp.  577. 
Mua  V.  MuB  Geu  &..  103  App.  Div.  7S0,  184  N.  Y.  Aetloii  tor  dlnme.— airita  v.  BariU,  163  App.  Div. 


J.  630;  Deevee  v.  Metropolitan,  elo..  Co.,  B  MiH.  01.     238,  137  N.  Y.  Supp.  1038, 
.  Y.  Supp.  23.  add.,  141  N.  Y.  687.  Walter  ofjun  arfl  Of  " 

Eqnltabls  eoanlwcUlm.— Thomas  v.  Bronx  Realty     Racers,  109  N.  Y.  4  ~ 


g  42B.  Issues  of  fact  triable  by  a  jury. 

In  each  of  the  fallowing  actions  an  issue  of  fact  must  be  tried  by  a  jury  uolees  a  jury 
trial  is  waived  or  a  reference  is  directed: 

1.  An  action  in  which  the  complaint  demands  judgment  for  a  sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a  nuisance;  or  to  recover  a  chattel. 


£                                            er  V.  Leiand,  109  K.  Y.  6;  Div.  46,  168  N.  Y.  Supp.  286;  Whit«Q  v.  Whit»n,  ifs 

Glee                                            Y.  641;  Van  Rensselaer  v.  App.  Div.  693,  160  N.  Y.  Supp.  72:  Burke  v.  Burke.  S 

Van                                              ;  Baylos  V,  Bullocli  Electrio  \fieo,  312,  26  N.  Y.  Supp.  51;  Moore  v.  Moore,  »2  Mi«i. 

Mf(                                             I  N.  Y.  Supp.  603;  L'Amou-  68,  66  N.  Y.  Supp.  167:  Farmers'  Nat.  Bank  of  Maloae  v. 

rmii                                            >iv.  505,  71  N.  Y,  Bupp.  70;  Houston.  44  Hun  667 ;  Moy«  v.  Morris;  66  Hun  601, 10  N. 

Gansben  V,  SasBinobl.  67  App.  Div.  664.  73  N.  Y.  Supp.  Y.  Supp.   661;    Kilbourne  v.  Supervisors   of    Sullivan 

084;  Deevca  v.  MetropoUtan.  eto.,  Co.,  6  Miso.  91.  26  County,  62  Hun  210,  16  N.  Y.  Supp.    607,    altd.,    137 

N.  Y.  Bupp.  23,  afld,.  141  N.  Y,  587:  Ubmano  v.  Man-  N.  Y.  170;  Wolf  v.  Lynch.  2  Dem,  610. 

hatUn  Ry.  Co  .  60  Hun  428,  13  N.  Y.  Supp  378:  Roaiyn  Wben  irtal  br  Iwr  not  a  mattei  of  rlgbt.—Mao- 

Hei^lsL.  *  Imp.  Co.  v.  fiurrowi,  76  Hun  62.  27  N.  Y.  Naufhtonv.  Osgood,  114N.  Y.  674;  Penderwt  v.Qre«k- 

Supp.  622.  field,  127  N.  Y,  23:  Dykmsn  V,  U   S-  LifaTi.  Co^  176 

Letal  couDtarcUlau  Id  nilt  In  MiiltT.— Mm  t.  N.  Y.299;PaolLardv.Fackatd.  88  App.  Div.a39.84N.  Y. 

Mau  Ovu  Co.,  103  App.  Div.  750,  184^.  Y.  Supp.  630.  Supp.  1090;  Lee  v.  Lee,  40  Miso.  251, 81  N,  Y.  Supp.  986; 

.. . J —*.— Cornell  v.  Cornell,  96  Matter  of  R»anliBHitr82  Mi*o.  96,  IBS  N.  Y.  SoPli.  lOSO; 


N.  Y,  10S:Bellv,Merrifieid.  100  N.Y.  203;  King  V.  Van  FirEDepanment  ot  New  Yorkv.  eturtavaat,83Him4C 
Vleck.  100  N.  ¥.  363:  Bennett  v.  Edison  Elecuio  Ilium.  K«coverr  of  real  Mtale.— Berier  v.  Hondsld.  1» 
Co.,  164  N.  Y.  131;  Matter  of  Hamilton  Park  Co.,  1  App.  App.  Div.  649,  176  N.  Y.  Bupp.  864;  ttsepeeka  «.  Urbut- 
Div.  376,  37N.  Y.  Supp.  310;MQesv,  Burnham.  50Anp.  owaki,  114  Misc.  30.  l"'  "  *^'»- —  •="- » — ■-  " — > 
"   -  " 'tanH«-  '"  ••■--    •-  "'"    ' 


p.  947;  Herb  v.  Metropolitan  1 


art  34 
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Nnlimncc—CocBwell  v.  N.  Y..  N.  H.  A  H.  R.  Co.,  105 
N.  Y.  019:  MoNuJty  v.  Mt.  Marria  £1.  light  Co,,  172 
N.  Y.  410;  Goldbchmidt  v.  New  York  Steam  Co.,  7  App. 
Dir.  317,  40  N.  Y.  Supp.  169;  Litohfield  v.  Internatioiua 
Paper  Co.,  41  App.  Div.  446,  58  N.  Y.  Supp.  856;  People 
ex  rd.  Widand  v.  Knoe,  78  App.  Div.  344,  79  N.  Y.  Supp. 
989;  Miller  ▼.  Bdiaon  Uluminating  Co..  78  App.  Div.  390. 


80  N.  Y.  Supp.  319;  Steinway  v.  Von  Berauty,  82  App. 
Div.  596.  81  V-  Y.  Supp.  888;  People  v.  Metropolitan 
Telephone  Co.,  31  Hun  596:  Dean  v.  Benn,  69  Hun  519, 
28  nTy.  Supp.  708.  affd.,  142  N.  Y.  684;  Lefroiar.  County 
of  Monroe,  88  Hun  109,  34  N.  Y.  Supp.  612;  Cornell  v. 
N.  Y.  EL  R.  Co.,  13  N.  Y.  Supp.  511. 


§  426.  Trial  by  jury ;  how  waived. 

A  party  may  waive  his  right  to  the  trial  of  the  issue  of  fact  by  a  jury,  in  any  of  the  fol- 
lowing modes: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver  signed  by  the  attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury,  or,  if  the  adverse  party  so  moves 
it,  by  failing  to  claim  a  trial  by  a  jury,  before  the  production  of  any  evidence  upon  the 
trial* 

DcrtTStioii* — Code  dr.  proo.,  f  1009,  without  change; 
orifEinaUy  a  substitute  lor  code  of  proe.,  1 266. 

In  gencnd.— McKeon  v.  See.  51  N.  Y.  300. 

AppUcAtloii  to  procMdlnn  In  fUfTOffate't  court  for 
•robato.— Matter  of  Carnright.  180  App.  Div.  21,  167 
N.Y.  Supp.  438. 

How  walTV  effeetod.— N.  Y.  A  N.  H.  R.  Co.  r.  Schuy- 
ler, 34  N.  Y.  30:  Bradley  v.  Aldrich,  40  N.  Y.  504:  Baird  v. 
Biayor.  74  N.  Y.  3^;  MaokeUer  v.  Rogers,  109  N.  Y.  468; 
Galuaha  v.  Galusha,  43  Hun  181 ;  Brown  v.  Brown,  62  Hun 
582.  5  N.  Y.  Supp.  893. 

railvre  to  object.— Kenney  ▼.  Apgar,  93  N.  Y.  539; 
Pecram  ▼.  N.  Y.  Elevated  R.  Cfo.,  147  N.  Y.  135;  Koehler 
T.  N.  Y.  Elevated  R.  Co.,  159  N.  Y.  218:  Dalton  v.  Van- 
derveer.  8  Misc.  484, 29  N.  Y.  Supp.  342;  Boyd  v.  Boyd.  12 
Misc.  119,  33  N.  Y.  Supp.  74.  affd.,  146  N.  Y.  403;  Hart- 
man  v.  Manhattan  Ry.  Co..  82  Hun  531.  31  N.  Y.  Supp. 
498;  Sanford  v.  Commercial  Travelers'  Assn.,  86  Hun  380, 
33  N.  Y.  Supp.  512,  affd.,  147  N.  Y.  326. 

When  demmnd  made — ^Bayloe  v.  Bullock  Eleotrio 


Mfg.  Co.,  59  App.  Div.  576.  69  N.  Y.  Supp.  693;  Rogers 
▼.  Straub.  75  Hun  264,  26  N.  Y.  Supp.  1066. 

ftocccdtng  with  trial  without  objection. — Day- 
harsh  V.  Enoe,  6  N.  Y.  531;  Greaaon  v.  Keteltas,  17  N.  Y. 
491;  N.  Y.  I.  Co.  v.  N.  W.  Ins.  Co.,  23  N.  Y.  357;  Barlow  v. 
Scott,  24  K.  Y.  40;  Lewis  v.  Mott,  36  N.  Y.  395;  Bradley 
V.  Aldiieh.  40  N.  Y.  504:  Weet  Point  Iron  Co.  v.  Rey- 
mert,  45  N.  Y.  703;  People  v.  Albany  A  Susquehanna  R. 
Co..  57  N.  Y.  161;  Parker  v.  Laney.  58  N.  Y.  469;  Andrews 
T.  Brewster,  124  N.  Y.  433;  Marshall  v.  De  Cordova.  26 
App.  Div.  615,  50  N.  Y.  Supp.  294;  Herb  v.  Metropolitan 

§  427.  Issues  triable  by  court 

An  issue  of  fact  in  an  action  not  specified 
vision  for  a  trial  by  a  jury  is  not  expressly 
unless  a  reference  or  a  jury  trial  is  directed 
1,  1921.) 

Pwlt^ilon. — Code    cit.    proo.,   1969;  originally  re- 
vised from  oode  of  proe.,  parts  of  H  253.  254. 

The  amendment  of   1921  made  to  conform  to  rules 
of  dvil  practice,  106-111. 

oltftble  action. — Hammond  v.  Morgan,  101   N. 


Y.  179;  Acker  v.  Leland.  109  N.  Y.  5;  Gersman  v.  Wal- 
pole,  79  Mmc  49,  139  N.  Y.  Supp.  1;  Farmers'  Nat.  Bank 
of  &fak>ne  v.  Houston,  44  Hun  567;  Kilboume  v.  Super- 


Hospital,  80  App.  Div.  145,  80  N.  Y.  Supp.  552;  Ross  v. 
MoCakUn,  123  App.  Div.  13,  14.  107  N.  Y.  Supp.  381, 
revd..  195  N.  Y.  210;  People  ex  rel.  Birmingham  v.  Grout, 
45  Miso.  180,  91  N.  Y.  Supp.  902;  Spring  v.  Collins  Buiki- 
ing  A  Const.  Co.,  60  Misc.  239,  113N.  Y.  Supp.  29; 
Graham  v.  0*Hern.  24  Hun  221. 

Failure  to  notice  caae  for  trUI. — Barker  v.  Barker, 
166  App.  Div.  863, 152  N.  Y.  Supp.  356. 

Prior  notice  for  trial  at  special  term.— Midtown 
Contracting  Co.  v.  Qoldstieker,  169  App.  Div.  21,  154  N. 
Y.  Supp.  451. 

Waiver  by  content. — ^Davison  v.  Associates  of  the 
Jersey  Co.,  71  N.  Y.  333;  Wheelook  v.  Lee,  74  N.  Y. 
495:  Hand  v.  Kennedy,  83  N.  Y.  149;  Kirts  v.  Peek,  113 
N.  Y.  222;  Alfred  University  v.  Fraoe,  193  App.  Div.  279. 
184  N.  Y.  Supp.  216;  Third  Nat.  Bank  v.  Shields.  55  Hun 
274,  8  N.  Y.  Supp.  298;  Adams  v.  Brady,  67  Hun  521,  22 
N.  Y.  Supp.  466. 

FaUnre  to  appeal.— AUen  v.  Gray,  201  N.  Y.  504, 
revg.  139  App.  Div.  428, 124  N.  Y.  Supp.  137. 

Proceedings  In  equity. — ^Killeen  v.  Kieman,  73  Miso. 
21, 180  N.  Y.  Supp.  647. 

Mechanic's  uen.— Hawkins  v.  Mapes-Reeve  Con- 
struction Co.,  82  App.  Div.  72,  81  N.  Y.  Supp.  794,  affd., 
178  N.  Y.  236;  OnSrien  v.  MoCarthy.  71  Hun  427,  24 
N.  Y.  Supp.  1108.  affd.,  145  N.  Y.  602. 

Matrimonial  actions. — ^People  ez  rel.  Darun  v.  Cox, 
76  N.  Y.  47;  Moot  v.  Moot,  214  N.  Y.  204;  Stafford  v. 
Stafford,  165  App.  Div.  27,  150  N.  Y.  Supp,  212;  MorreU 
V.  Morrell,  17  Hun  324;  McCleary  v.  McCleary,  30  Hun 
154;  Conderman  v.  Conderman,  44  Hun  181. 


in  the  last  section  but  one,  or  wherein  pro- 
made  by  law,  must  be  tried  by  the  court, 
.    {Am.  by  L.  1921,  ch.  372,  in  effect  Oct. 


visors  of  Sullivan  Co.,  62  Hun  210,  18  N.  Y.  Supp.  507, 
affd..    137   N.   Y.    170. 

Dtopnted  «iiestlons  of  fact  snbmltted  to  Jury.-^ 

O'Beime  v.  BuUis,  158  N.  Y.  466;  Reade  v.  Continental 
Trust  Co.,  27  Miso.  345,  58  N.  Y.  Supp.  321;  Lee  v.  Lee. 
40  Miso.  251,  81  N.  Y.  Supp.  986;  Meroh.  Nat.  Bank  v. 
Traeey,  77  Hun  443,  29  N.  Y.  Supp.  77.  affd..  150  N.  Y. 
565. 


§  428.  If  trial  by  jury  waivedi  action  tried  by  court. 

In  an  action  triable  by  a  jury,  if  the  parties  waive  the  trial  by  a  jury  of  the  issues  of 
fact,  the  action  must  be  tried  by  the  court  wi^out  a  jury,  unless  a  reference  is  directed 
in  a  case  prescribed  by  law..  But  such  an  action,  other  than  to  recover  damages  for 
breach  of  a  contract,  cannot  be  tried  by  the  court  without  a  jury,  unless  the  judge  pre- 
siding at  the  term  where  it  is  brought  on  for  trial  assents  to  such  a  trial.  His  refusal  so  to 
assent  annuls  a  waiver  made  in  any  manner  except  by  failing  to  appear  at  the  trial. 

BcrlfttoB.— Code  dv.  proc.,  §1006.  as  am.  by  L.  Constmctton.— Linder  v.  Starin,  60  Miso.  431.  434, 
1877,  ch.  416,  without  change  of  substance;  originaUy  113  N.  Y.  Supp.  652,  revd..  128  App.  Div.  664.  113  N. 
revised  from  oode  of  proc.,  H  253-256.    The   last   sen-     Y.   Supp.   201. 


§  429.  Jury  trial  of  specific  questions  of  fact;  ^en  of  right. 

Where  a  party  is  entitled  by  the  constitution,  or  by  express  provision  of  law,  to  a 
^rial  by  juiy,  of  one  or  more  issues  of  fact  in  an  action  not  specified  in  section  four  hun- 
ired  and  twenty-five  of  this  act,  he  may  apply  upon  notice  to  the  court  for  an  order 


SS  430,  431  ClVn.  PRACTICE  ACT  art.  » 

directing  all  the  questions  arising  upon  thoae  iaaues  to  be  dietlnctl;  and  plainly  Btat«d 
for  trial  accordingly.  Upon  the  heuii^  of  the  application,  the  court  must  cause  the 
iasuea,  to  the  trial  of  which  by  a  jury  the  party  is  entitled,  to  be  distinctly  and  plainly 
stated.  The  subsequent  pioceedi^  are  the  same  aa  where  questJons  arising  \ipoa  tim 
issues  are  stated  for  trial  by  a  jury,  in  a  case,  where  neither  party  can,  as  of  right,  re- 
quire  such  a  trial;  except  that  the  finding  of  the  jury  upon  such  questioas  so  stated  ia 
conclusive  in  the  action  unless  the  verdict  is  set  aside,  or  a  new  trial  is  granted. 

ncriTkCton. — Cods  nv.  pros.,  1 970,  at  no.    by  L.  Im  acUm  for  dtrorn.^Pukud  t.  pKkwil.  8S  And. 

1S7T.  eh.  4tS,  L.  IS9I.  ch.  303.  L.  ISS3,  ah.  IBS.  without  DiT.  339,  8t  N.  Y.  Supp.  IDBO;  Isrul  v.  luul.  3S  mSo. 

ehuge:  ori«iull7  ■  gubstiCuts  [or  >  codB  of  pno..  1  X54.  336.  77  N.  Y.  Sapp.  912:  HtH  r.  BtB.  S4  Muc.  123,  IIS 

mj)«n.  N.  Y.  Supp.  53;  Horn  *.  Hon..  73  MiM.  U,  130  N.  Y. 

■cfcnncM.— aettlenwnt  of  unua  upon  motion  for  Supp.  591:  Conderrau  v.  CoDdernun.  44  Hun  131; 
jurr  tHul,  rules  of  civil  pcmcnicse,  Ifi7.                                    .  WUluay  r.  WhitnsT,  7S  Hun  GSfi,  28  S.  Y.  Supp.  214: 

In  S«iuinl,— Cuneion  T.  N.  Y.  El.  It.  Co..  23  Mine.  LonalWv.  LawuuhkJ.  91Hua  3S5.  3e  >«.  Y.Supp.  10S3. 

690.  G3  N.  Y.  Supp.  1036,  tSd.,  3S  App.  Div.  Ifl.  66  N.  In  mtOOB  tt  pvtltiPn.^SauttuTik  t.  Centnil  Tnat 


Sam-   304.  Co..  62  Anp.  DiT.  360.  70  N.  Y.  Sum.  1122:  Trmoy  v. 

lodoD  for  Ofml  br  Joit-— Colenum  v.  DiiQn.  50  Dolu,  30  Miac.  330.  63  N.  Y.  Supp.  457.  ifTd..  SI  Apn. 

".  572;  eurubenec  t.  McGovun,  06  N.  Y.  12;  Whea-  Div.  588.  66  S.  V.  Supp.  207;  JkIudo  v.  Rosaobrooh, 

r.  Lae.  74  N.  Y.  495;  Learned  v.  'nUotaon,  97  N.  V.  09  Mine  213.  126  N.  Y.  Supp.  713;  LaveUe  v.  CoTn«Dk>. 

--'--"--  7.  Roge".  109  N.  Y.  468;  Lynch  v.  Metro-  88  Hun  135,  33  N.  Y.  F  


1:  Maekellar  v.  Rogen,  109  N.  Y.  468;  LyDch  v.  Metro-  88  Hun  135,  33  N.  Y.  Supp.  376. 

poliUD  El.  By.  Co..  139  N.  Y.  374;  Ditmai  v.  Gould,  50  ForccbMun  of  nHdunle's  Uen.— emlth  v.  Fldaab- 

App.  Div.  94.  lis.  69N.Y.  Supp.  708,  941;  Monteonwry  num.  23  App.  Div.  355,  48  N.  Y.  Supp.  231;  Anut  t. 

V.  Boyd,  78  App.  Div.  64,  79  N.  Y.  itopp.  879,  aSd..  154  Nevlna,  44  App.  Div.  61.  60  N.  Y.  Supp.  401;  HawUos 

N.  Y,  780;  MatWc  of  Embury.  30  Mac.  75.  4.1  N.  V.  v.  Mapw-Reove  Conrtr.  Co..  82  App.  Hv.  73.  81  N.  Y. 

Supp,  831;  M»»a  v.  Bwalbach.  90  Misc.  659,  160  N.  Y.  Supp.  794.  a2d,.  178  N.  Y,  338. 

aupp.  S4B;  People  V.  MetCDpolitan  Telaph.  Co..  31  Hun  NlllSBDec.^Dean  t.  Benn.  60  Hun  519,  23  N.  T- 

696:  Hawke  v.  Hawlw.  82  Hun  439.  31  N.  Y.  Supp.  968;  Supp,  708,  afld.,  143  N.  Y.  684;  I.e  Fnui  v.  County  oC 

Bowen  t,  Sweeney.  89  Hun  359,  3.1  N.  Y.  Supp.  400,  Honon.  SB  Hun  109,  34  N.  Y.  Supp.  612. 

■ffd,,    154   N.  Y.  780.  time    af  ajHdleatKtD    fOr    actflmieat.— Herb    v. 

SettlenMnt  of  liaim.— ^bnwtd  r,  Manhsttaa  Ry.  MetKHwIiUm  Hoapital,  80  App.  Div.  145.  80  N.  Y.  Suw. 

Co..  131  N.  y.  316:  Maac  y.  Mus  Qear  Co..  193  App.  552;  iaokaon  v.  RoMiabrDek,  6S  Miie.  313.  130  NTT. 

Div.  75a.  194  N,  Y.  Supp.  630;  D«avM  v.  Metropolitan  Supp.  713;  Killeen  t.  Kieman.  73  HIh.  21.  ISO  N.  Y. 

El.  R,  Co..  e  MlK.  91,  36  N.  Y.  9up«.  33.  affd..  141  14.  Hupp.  047. 

Y.  587;  \tanh«ctaa  Ufe  Ina.  Co.  T.  Hammentein  Opera  Conetnalraun  of  radlet.— Loweotha]  t.    Lowwt- 

"o..  101  MlK,  «B.  107N,Y.  Supp.  884;  H<jalynH«Uht.  thai.  167  N.  Y.  237;  McClave  v.  Gibb.  167  N.  Y.  413; 

and  Co.  v.  Burrowi,  TO  Bun  03.  27  N.  Y.  Supp.  132:  People  ei  rul.  Coviuiay  v.  Ksmy.  44  App.  Div.  449.  01 

~"    ~     "       "" -         -     -  -f.  a^g.  i}„,ri«er  V.  Metm- 


IIk,  608.  107  N,  Y.  Supp.  884;  Hoa^  H«tehU  thai.  167  N.  Y.  237;  McClave  v.  Glbb.  167  N. 

V.  Burrowi,  TO  Bun  03.  27  N.  Y.  Supp.  632:  People  ei  rel.  CoVBOay  v.  Ksmy.  44  App.  Div. 

'.  MeCTopoUtan  EL  R.  Co.,  SI  Bun  6,  30  N.  N.  Y.  Supp.  41,  aSd..  101  N.  V.  S4S;  Daaiinr  v.  .„. 

180,  paliUn  El,  H.  Co.,  SI  Hua  6,  30  N.  V.  Supp.  SSa 


S  430.  Jury  trial  of  specMc  questions  of  fact ;  when  discretionary. 

In  an  action  where  a  party  is  not  entitled  as  of  right  to  a  trial  by  jury,  the  court,  in 
its  discretion,  upon  the  application  of  either  party,  or  without  application,  may  direct 
that  one  or  more  questions  of  fact,  arising  upon  the  issues,  or  a  question  of  fact  not  in 
issue  upon  the  pleadings,  be  tried  by  a  jury,  or  may  cause  those  questions  to  be  distinctly 
and  plainly  stated  for  trial  accordingly.  If  the  questions  directed  to  l>e  tried  by  a  jury 
do  not  embrace  all  the  issues  of  fact  in  the  action,  the  remaining  issues  of  fact  must  be 
tried  by  the  court  or  by  a  referee. 

■Pint  uetMieo  la  rmde  civ.  proe..  |  971.  Dbcratlon  of  omirt.— Arker  v.  Leland,  109  N.  Y.  5: 

th«  fitat  mtence  coven  Bmwiky  v-  Qallin.  136  App.  Div.  304.  110  N.  Y.  Supp. 

ut  Hutence  is  ixxle    civ.  818;  Beat  v.  Nathan,  133  App.  Div.  393,  170  N.  T.  Supp. 

i  971,  s«  am.  by  L.  1877,  753. 

for  part  of  code  of  pn>e.,  Inatmneei  whore  qnaUotw  pmpHlf  •nbinlttod.— 

877    ch,  416'  originally  a  Colie  v.  TilTt,  47  N.  Y.  119;  Birdsall  v.  Paterwin.  Bl  N. 

e    1354.     1 828.  originally  Y.  43:  Burnett  v.  StavenaoB.  63  N.  Y.  60S;  iMoon  r. 

J2.  Met.  Nat.  a.  B.,  66  N.  Y.  41;  Kellum  v,  Durfoo.  73  N. 

order  arantlni  or  nfuBint  Y.  434;  Carroll  v.  IMmei.  95  N.  Y.  252;  Launad  v. 

LCt  weS,  subStled,  OK  ■nilot«.n,  97  N.  Y.  1;  Randall  v.  R«ndaU.  114  N.  Y.  499: 

ebyiuiy,  C,  P.  A..  1436;  McNaugliton  v.  Osgood,   114  N,  Y.  674:  ElleDwba  v. 

;  QQistiDiu  of  fait  orantxd  Keys.  B  App.  Div.  001.  39  N,  Y,  Supp.  774:  Plant  t. 

B  of  motion  tbat  specifie  Banison.  6l  App.  IMv.  434.  0.5  N.  Y.  Supp.  234;  Mac- 
jury,  rules  ol  civU  prac-  naUa  Metal  Co.  v.  Drew.  68  App.  Div.  47.^4  N.  Y.  Supp. 
34;  Evane  v.  National  Bmadway  Bank,  88  App.  Div. 

1.  Bank  v.  Joalyn,  37  N.  549,  86  N.  Y.  Supp.  101;  Canton  v.  Fouler,    13  Miao. 

'.  110;  Colman  v.  Diion,  843,  S3  N,  Y,  Supp,  665,  aftii.,  148  N.  Y.  406:  Lee  v. 

«r,  52  N.  Y.  471;  Brink-  Ue,  40  Miac.  251,  81  N.  V.  Supp,  988:  Bowen  v,  Becht. 

Southack  v.  Central  Trust  35  Run  434:  Noy«  v.  Morris,  66  Hun  601,  10  N.  Y. 

Y.  Supp.  1133;  Apel  v.  Supp.  561;  Dean  v.  Bonn.  69  Hun  SIB.  33  N.  Y.  Supp. 

V.  AodiTwi.  66  Hun  301,  708,  affd.,  142  N.  Y.  684. 

V.  Whitney.  TO  Hun  SS5,  UmltkHon  oT  tima  onder  teocral  rale  at  pmtleai 
31  (rulci  of  cirti  pntcUoe,  lf7.).''Coadenn«o  y. 
Conderaisn,  44  Hun  181. 

.,  ..., .,  Conelualoiu  of  nndlngi  of  JniT.— Colle  v.  TlSt. 

"rovfdent  Sav.  life  Aseur.  47  N,  Y.  119;  Bunnett  v.  Stevenaon,  53  N.  Y.  508;  Carroll 

Y.  Supp.  605;  Sheldon  v,  v.  Daimel,  9S  N,  Y.  263;  Laamed  t,  TillolsoD,  97  N,  Y.  1. 

App.  Div,  821,  71  N.  Y.  ttfitw  of  ofder  denying  mpnJIratlon.— Wutstar 

I^ondenaed  Milk  Co.,  152  v,  ComEEld,  98  App,  Div,  298,  90  li.  Y.  Bupp.  699. 

1    6S5'  Matter  of  3inon,  Appeal  from  IndtmcDt. — CanoU  v,   Bulbek.   207 

ipp,  521;  Deevea  v.  Met-  N.  V.  567. 

36  N.  Y.  Bupp,  23,  affd,,  MoTtface    foiwloaiiTB.— Carxoli  v,   Drimol.  96  N. 

ij  n„„  1.  i-p-ni.  Y.  252. 

Hechanle'i    Ucn.—SchlUancer    Hre    Proof    Co.    T. 
Amott,   152  N,  Y,   5S4. 

§  131.  Trial  of  remaining  issues  after  reference. 

Where  a  reference  is  made,  as  prescribed  in  section  four  hundred  and  Mirty-six,  to  re- 
port upon  a  specific  question  of  fact  involved  in  the  issue,  and  the  determination  of  one 


art  34  TRIAL  §S  482-484 

or  more  other  issues  is  necessary  in  order  to  enable  the  court  to  render  judgment,  they 
must  be  tried,  either  before  or  after  the  filing  of  the  report,  as  the  court  directs,  and 
either  by  a  jury  or  by  the  court  without  a  jury  as  the  case  requires. 

lln1f»tiOB.^<)ode  oiy.  proe.,  f  1014.  without  change,     f  1014,  originally  a  substitute  of  code  of  proo.,  ft  272,  in 
See  code  oiv.  pioo.,  |  072  as  to  trial  of  remaining  issues     part. 

after  speoifio  questions  tried  by  jurv.  This  section  is  Eeferenees. — ^Trial  of  remainder  of  issues  by  court 
somewhat  similar  in  nature  and  should  be  retained,     or  referee  where  mesial  questions  have  been  tried  by 

jury,  C.  P.  A..  f430. 

§  432.  Tenns  at  which  issues  tried. 

An  issue  of  fact,  triable  by  a  jury  or  by  the  court,  must  be  tried  at  a  term  held  by 
one  judge  only.    (Am.  by.  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

DtrtfStioii. — Code  dv.  jnoc,  I  976,  first  sentenoe,  •»        The  amendment  of  1021  made  to  conform  to  rules 
am.  by  L.  1805.  ch.  946.  L.  IQOO.  ch.  560,  L.  1000.  ch.     of  dvil  pnotiee.  106*111. 
493.    f  076,  originally  revised  from  code  of  proc.,  f  255. 

§  433.  Bringing  issue  to  trial. 

Either  party  who  has  served  a  notice  of  trial  may  bring  the  issue  to  trial,  and,  in  the 
absence  of  the  adverse  party,  unless  the  judge  holding  the  term  for  good  cause  otherwise 
directs,  may  proceed  with  the  cause  and  take  a  dismissal  of  the  complaint,  or  a  verdict, 
decision  or  judgment  as  the  case  requires. 

Dwiffttfon.— Code  dv.  proc.  f  080.  as  am.    by    L.  Chilson.  65  Hun  520.  20  N.  Y.  Supp.  527;  Haberstich  v. 

1$77.  eh.  416.  without  change,  except  the  omission  of  the  Fisher.  67  How.  318. 

last  sentenoe  as  unnecessary  under    present  practice.  Might  Of  defendsnt  to  iMttce  cue  far  Mai. — Bi- 

The  practice  as  to  affidavit  of  merits  has  been  much  mon  v.  Gibraltar  Construotion  Co..  170  App.  Dhr.  273, 


efaanged  in  recent  years.     (  080  originaUy  revised  from     166  N.  Y.  Supp.  466. 
oodja  of  proo..   f  25S.  Klfllt  to  compel  ptolnttff  to  pffoCMd.— White  v. 

Where  a»tlee  of    trUI    not    ter?et.^Walker  v.     White,  84  Misc.  114.  146  H-  Y.  Supp.  368. 

§  434.  Variance  between  pleading  and  proof. 

A  variance  between  an  allegation  in  a  pleading  and  the  proof  is  not  material,  unless 
it  has  actually  misled  the  adverse  party,  to  his  prejudice,  in  maintaining  his  action  or 
defence  upon  the  merits.  Where  the  variance  is  not  material,  the  court  may  direct  the 
fact  to  be  found  according  to  the  evidence,  or  may  order  an  immediate  amendment, 
without  costs.  Where,  however,  the  allegation  to  which  the  proof  is  directed,  is  unproved, 
not  in  some  particular  or  particulars  only,  but  in  its  entire  scope  and  meaning,  it  is  not  a 
case  of  variance,  within  this  section,  but  a  failure  of  proof. 

Derivmtfoii.— First  sentenoe  is  code  dv.  pioc.,  f  630,  App.  604;  Smith  v.  lippencott,  40  Baxb.  SOS;  Babbett 

first  sentence.     Second   sentenoe  of  }  630  is  placed  in  v.  Young.  51  Barb.  466;  Fowler  v.  Martin.  1  T.  A  C.  377. 

rales  of  civil  practice,  166.    Second  sentence  is  code  dv.  Becoverr  vpon  i»roof  where  no  objection  to  VAfi* 

proc.,  S  540  and  last  sentence  is  code  dv.  proc,  §  541.  snce. — Gillies  v.  Manhattan  Beach  Imp.  Co.,  147  N. 

11 530,    540,  541.  originally  revised  from  code  of  proc.,  Y.  420:  Cranford  v.  City  of  Brooklyn,  13  App.  Div.  151, 

H  160,  170.  171.  leroectively.  48  N.  Y.  Supp.  246;  May  v.  Menton,  21  Muo.  821.  47 

■cfcfences. — Defects  secured   by   verdict   or  Judg-  N.  Y.  Supp.  170;  Reich  v.  Cochran.  74  Hun  551,  26  N. 

ment,  C.  P.  A.,  f  100;  defects  and  variances  to  be  supplied  Y.  Supp.  443. 

or  amended.  Id.,  i  100;  power  to  conform  proof  to  facts  Amendment  to  confonn    to  proof. — McLau^lin 

(^  amendment,  Id.,  §  105.  v.  Webster.  141  N.  Y.  76;  Guenther  v.  Amsden.  10  App. 

Tailnnee,  what  constltates.— Walrath  v.  Hanover  Div.  607,  44  N.  Y.  Supp.  082,  affd.,  162  N.  Y.  601;  Cody 

Fire  Ins.  Co..  216  N.  Y.  220;  Kraft  v.  Phipps,  23  App.  v.  Dickenson,  150  App.  Div.  234.  144  N.  Y.  Supp.  158; 

Div.  26.  48  N.  Y.  Supp,  383;  Kirwin  v.  Mafone,  45  App.  Stewart  v.  Bulger,  174  App.  Div.  838,  161  N.  Y.  Supp. 

DiT.  03,  61  N.  Y.  Supp.  844;  Butler  Bros.  v.  Hirzel,  87  480;  Tabachnick  &  Co.  v.  Linde  Co.,  188  App.  Div.  167, 

App.  Div.  62,  84  N.  Y.  Supp.  603;  Powell  v.  Hudson  176  N.  Y.  Supp.  510;  Mahon  v.  Mayor  of  New  Yoric, 

VaUey  R.  Co.,  8S  App.  Div.  133.  84  N.  Y.  Supp.  337;  etc.,  10  Misc.  664,31  N.  Y.  Supp.  676;  Howard  v.  MoUer, 

Williams  v.  New  York  A  Queens  County  R.  Co.,  07  App.  12  Misc.  70,  33  N.  Y.  Supp.  52;  Button  v.  Schuyler's 

IKv.  133,  80  N.  Y.  Supp.  660.  Tow  Boat  Line,  40  Hun  4i&;  Miller  v.  King,  84  Hun 

Immatertol  TUlmnce.-~Catlin  v.  Gunter,  11N.Y.368:  308,  32  N.  Y.  Supp.  332;  Dougherty  v.  Valloten,  38  N. 

Manning  v.  Tyler,  21 N.  Y.  567;  Sussdorff  v.  Schmidt,  Y.  Super.  Ct.  455. 

55  N.  Y.  310;  Thomas  V.Nelson,  60  N.  Y.  118;  Williams  Amendment  denied  .—Horan  v.    Hsstorf.   223   N. 

▼.  Fred,  00  N.  Y.  666;  Long  Island  Bank  v.  Boynton,  Y.  400. 

106  N.  Y.  656;  New  York  Pub.  Co.  v.  National  Steam-  Amendment;   power  of   referee.— McLaughlin  v. 

ship  Co.,  148  N.  Y.  30:  Kdster  v.  Rankin.  20  App.  Div.  Webster,  141  N.  Y.  76. 

530,  51  N.  Y.  Supp.  634;  Newman  v.  Penn.  R.  Co.,  33  Wben  amendment  sUowed.—Lounsbury  v.  Purdy. 

App.  EHv.  171,  58  N.  Y.  Supp.  456;  Kldner  v.  Third  Ave.  18  N.  Y.  515;  Rockwell  v.  Merwin,  45  N.  Y.  166;  WiUiams 


Ry.  Co..  36  App.  Div.  101,  55  N.  Y.  Supp.  804;  Schndl     v.  New  Yoric  &  Queens  County  Ry.  Co.,  07  App.  Div. 


Div.  323,  61  N.  Y.  Supp.  1052;  Buckbee  v.  Thiid  Ave.     448;  Woolsey  v.  Trustees  of  Rondout,  2  Keyes  603. 
Ry^Co.,  64  App.  piv.  360.  72  N^Y.  Suj>p._217;  Herman        When  amendment  not  allowed.^Zimmer  v.  Chew, 

Bossert  v.  Poer- 
tJllman  v. 


N.  Y.  Supp.  906;  Lyons  v.  Miller,  10  Misc.  653,  81  N.  Time  of  smendment.—Martin  r.  Home  Bank,  160 

Y.  Supp.  705;  Kaufman  v.  Canary,  21  Misc.  302,  47  N.  N.  Y.  100;  Browne  v.  Steoher  Lith.  Co.,  24  App.  Div. 

T.  Supp.  152;  Parid  v.  Guardian  Sav.  &  Loan  Co..  30  480,  48  N.  Y.  Supp.  1038;  Hodges  v.  Friedhdm,  25  App. 

Miee.  743,  62  N.  Y.  Supp.  1004:  Skinner  v.  Busse.  38  Div.  608,  40  N.  Y.  Supp.  520;  Woolsey  v.  Shaw.  34  App. 

Misc.  265,  77  N.  Y.  Supp.  560;  Clayea  v.  Hooker,  4  Hun  Div.  405,  43  N.  Y.  Supp.  436;  Mitchell  v.  Miller,  25 

S31;  Brisk  ▼.  Qaaner,  36  Hun  52.  56;  Spears  v.  Willis.  Misc.  170,  54  N.  Y.  Supp.  180;  Soheuer  v.  Rosenbaum, 

no  Hun  408.  23  N.  Y.  Supp.  640;  Sands  v.  Church,  70  32  Misc.  750,  67  N.  Y.  Supp.  036. 

3un483,34N.  Y.  Supp.  251;CTiteUiv.  Rodgers.  87Hun  Failure    Of  proof,    what    eonstltatet.— Truesddl 

UIO,  34  N.  Y.  Supp.  479;  Smith  v.  Slosson,  89  Hun  568,  v.  Bourke.  145  N.  Y.  612;  Maiden  v.  Dorthy,  12  App. 

^  N.  Y.  Supp.  547;  Phelps  ▼.  Van  Dusen,  3  Abb.  Ct.  Div.  188.  42  N.  Y.  Supp.  827,  affd..  160  N.  Y.  30;  Kralt 

171 


CIVIL  PBACTICE  ACT  art.  34 

DiT.  30.  48  N.  Y.  Hupp.  333;  Kinria     Brm.  v.  Hinel.  S7  App.  DiT.  IBS.  84  N.  Y.  Suim.  SU; 
r.  03,  61  N,  r.  3tmp.  S44;  Fuiur     Lyiieh  r.  Cniik,  91  ICh.  431.  15d  N.  Y.  Supp.  STl. 
r.  417,  31  K.  Y.  Supp.  410:  Butler         Coitk— McGnw  t  .  Oodfrv.  MN.  ¥.  3ID. 

DO  or  verdict  for  Increased  damages. 

treble,  or  other  incre&sed  damagee  are  given  by  statute,  the  deciaioii 
report  of  the  referee  or  the  verdict  of  the  jury,  must  specify  the  sum 
>  damages,  and  judgment  shall  be  entered  for  the  increaaed  damages. 

av.     praa..     1 1090.      The    iwv  detaios.  Id..  |  535:  for  veutioiu  EtiotioB,  oivil  tiahU 

dv.  pioe.,  I  11S4.  Tbisb  hH  b«D  L,  t  71;  for  Mkiui  iUq^  fna,  nibHc^Mn  L.  «T.     In- 

creftied  Atm^gmm  lio  not  cftzry  liunAaAd  ocmtM,  C.  P.  A.> 

Is    damana     loi    ooDcsaUng    ot  {  151S. 

HUperty.  C.  F.  A..  I  960,  lubd.  3.         Ttcble  dkBuna. — LayVia  t.   McConnaU.   81   App. 

rat  In  vkiUtion  of  privilace.  civil  Dir.  447,  70  N.  "Y.  Supp.  STS:  Baikla;  v.  WilUuni.  So 

>r  wbHo.  real —  '      "  '"'  "■"   "-'   °'  "   "    "■—    ""' 

Id..  I  e34; 


ironrtyl.,  ~U_6M.     Uiao.  eS7.  04  N.  Y.  Bupp.  SIS. 


nay  be  continued  beyond  term. 

I  or  hearing  of  an  issue  of  fact,  joined  in  an  action  or  special  proceed- 
menced  at  a  term  of  a  court  of  record,  it  may  be  continued  to  the  com- 
lotwithstsndiitg  the  expiration  of  the  time  appointed  for  the  term  to 
ig,  if  the  cause  is  tried  by  a  jury,  all  proceedings  taken  therein  until 
rge  of  the  jury;  or,  if  it  is  tried  by  the  court  wiUiout  a  jury,  until  it  is 
for  a  decision  upon  the  merits. 

sir.  prjo..  1  45.  wttbout,  ohaBas     nmlly  tha  (ubnanee  al  L.  ISTS,  oh.  3,1 1,  eiUadad  to  all 

)«d  will  apply  to  dvll  kctlou  and  In  tammti. — Bannu  Land  v.  Timber  Co.  v.  BobccM, 
nnee  ta  e£unal  aotiona  ia  inoei^  227  N.  Y.  133,  revg.  187  App.  Div.  3C1,  17S  N.  Y.  Supp. 
piTK.,aa|10f  ttweol.    |  45  ad|^     545. 

Isenriiere  than  at  court  house. 

to  an  action  or  special  proceeding  pending  in  a  court  of  record  with 
e  judge  who  is  to  try  or  hear  it  without  a  jury,  may  stipulate  in  writ- 
be  tried  or  heard  and  determined  elsewhere  than  at  the  court  house. 
.  1921,  ch.  199,  in  effect  Oct.  I,  1921.) 

ecord,  in  its  discretion,  where  the  parties  to  an  action  file  a  stipulation 
)  tried  at  a  place  within  the  county  wh»«  said  action  is  triable  other 
use,  may  adjourn  the  teim  to  such  place  for  the  trial  of  stud  actimi. 
k  adjournment  must  be  given  as  the  court  directs  by  the  order. 

1  la  code  civ.  ptoc.,  i  37,  witliout  470.  f  41.  aiModgd  M  Include  all  cmirta  ot  nootd,  and 
entence  omitted  and   trar-' '      — ' — '  --'--' ■•• — -  -  ' ■  "    ---■ — " ■—• 


infilled  totriala  without  a  Jury.  |  41,  oririnaily  le 
1  u  coac  av.  pcoc.,  trom  L.  ISSS,  ch.  ISO.  |  G.  flnC  clauw.  aid  L.  1851 
DO.  cb.  OS  without      174.  f  3. 

nod  for  the  naaon         Tbs  amandmeot  ot  1931  made  to  cormt  tmt  in  ] 
■pBCial  pRH^edioi     inc_  oiipnaL 


mbcTb— Matter  of  Wadlsy,  30  Hon  13. 


lout  a  jury,  while  I  41  appliea  to 
In&Uy  tavUsd    Irom    L.  lUT,  ob. 

if  action  at  chambers  after  adjoumment  of  special  term. 

Je  by  the  supreme  court,  without  a  jury,  which  was  upon  the  calendar 
e  it  was  adjourned  to  a  future  day,  and  to  the  chambers  of  any  justice 
le  judicial  district,  as  provided  in  section  one  hundred  and  forty-^ght 
law,  may  be  tried  at  a  term  so  adjourned,  and  held  at  chtunbers,  by 
parties,  but  not  otherwise. 

civ.  proo..    1339,  aa  am.  by  L.  amtaooe  from  code  of  pnw..  |  24,  put. '  Bamailldtr,  naw. 

cbance.  eioept  that  new    matter  BatccciMe. — Conient  requind  lo  try  eauiea  «iae*ben 

preaant  iudieiaiy  law.  |  I4B.     S»  than  >t  wunhouH.  C.  P.  A..  |  4S7. 

id  Judioaty  law,  1 148.    Judiciary  CantMtM  moOona.— Matter  of  Wadley.  3ft  Hun  IS. 

Jia  adioummeat  of  a  nwdat  term  lfsiidwniu.-^Pe()ple  ei  rsl.  Fulton  v.  SupeTTiaon, 

It  cbambaia.  but  under  eoda  dv.  ete..  50  Hun  10£,  S  N.  Y.  Supp.  751. 

ant  ot  both  paitica  to  an  action  Cnuun  of  Tanna. — Binningham   Iton   Foundry  v. 

e    tba   aotioa  oan  be  triad  at  luel.  Hatfield,  43  N.  Y.  334;  Gould  v.  Bennett,  EO  N.  Y.  134. 

itiginally  ravved  aa  loUowi:    fint 

sts  to  find. 

is  finally  submitted  to  the  court,  or  within  such  time  afterwards,  and 
in  is  rendered,  as  the  court  allows,  tiie  attorney  for  either  party  may 
;,  a  atatonent  of  the  facts  which  he  deems  established  by  the  evidenca, 
)  upon  questions  of  law  which  he  dedres  the  court  to  make.  The  state- 
the  form  of  distinct  propodtions  of  law  or  of  fact,  or  both,  separately 
ich  must  be  numbered  and  so  prepared  with  respect  to  its  lei^fth  atid 


art.  34 


TRIAL 


§440 


the  subject  and  phraseology  thereof  that  the  court  inay  conveniently  pass  upon  it.  At 
or  before  the  time  when  the  decision  is  rendered,  the  court  must  note  in  the  margin 
of  the  statement  the  manner  in  which  each  proposition  has  been  disposed  of,  and  must 
either  file  or  return  to  the  attorney  the  statement  thus  noted;  but  an  omission  so  to  do 
does  not  afifect  the  validity  of  the  decision.  An  exception  may  be  taken  to  a  refusal 
of  the  court  to  find  any  n^est  thus  submitted. 


]|«lvBti»m« — Code  oiy.  proc.  f  1028.  m  added  by  L.     Bremer  v.  Manhattan 


Attan  Ry. 
.WN.Y.S 


Co..  101  N.  Y.  333,  modfg. 


1004,  oh.  401,  without  chance,    except  that   roferenoee     113App.Div.005.00N.ir.Sapp.ll35;8txcklefl  v.  Miller, 
to  reifeiee  and  hia  report  have  been  removed  and  eor-     143  App.  Div.  763,  128  N.  Y.  Supp.  4S7. 
ered  under  "Referee.'^  §  471,  poet.    The  section  appliee        Attieiidmeiit  of  flndlBfi.— Heinita  v. 


only  to  triab  without  a  jury.    See  heading  of  chap.  10,     140  App.  Div. 
tit.  2,  **Txiab  without  a  jury."    (See  Stokes  v.  Stokes,     Svzpless,  67  Mi 
128  App.  Div.  838;  101  N.  Y.  833;  183  N.  Y.  302;  184        Addtttonal 


Darmstadt, 


Lpp.  Dnr.  860.) 

Tfmm  of  svbmlsslon  of  reqaests  to  find. — ^Dann 
V.  Palmtf,  151  App.  Div.  151.  1»  N.  Y.  Sudd.  411;  lOa- 


252,  125  N.  Y.^  Supp.  100;  Surpleas  v. 

.  Supp.  800. 
flndlngs    after    deeuton. — ^HydrauUe 


Miee.  586,  124  N.  Y.  Supp.  800. 


Power  Co.  v.  Pettebone-Catanct  Pqper  Co.,  104  App. 
Div.  810,  186  N.  Y.  Supp.  1. 
Maadaaiiit  to  compol  WNnplfauieo  with  Metton. — 


Norwegian   Luthenm  Trimty 
147  Anp.  Div.  108.  131  NTy; 

rttm  hj  CDUrt  of  »paMJs*^-IiBngendre  v.  Scottish 


Church   V.    Krelsoviteh, 
Supp.  845. 


■11a  V.  Shubert,  160  App.  Div.  8.  145  N.  Y.  Supp.  30; 
V^unoQS  Mfg.  Co.  V.  Gibson,  08  Misc.  4,  161  N.  Y:  Supp. 

851.  -  ,. 

naflaie  to  noto  dbpodtton  of  reqvcstt  to  find. —    Unon  &  Nat.  Inb.  Co.,  183  N.  Y.  302. 

§  440.  Form  of  decision. 

The  decision  of  the  court  upon  the  trial  of  the  whole  issues  of  fact  must  state  sepa- 
rately the  facts  found  and  conclusions  of  law,  and  direct  the  judgment  to  be  entered 
thereon,  which  decision  when  filed  shall  form  part  of  the  judgment^roU.  In  an  action 
where  the  costs  are  in  the  discretion  of  the  court  the  decision  must  award  or  deny  costs, 
and  if  it  awards  costs  it  must  designate  the  party  to  whom  the  costs  to  be  taxed  are 
awarded. 


r^eree*s    report   which   are   covered   under   "Referee,"  N.  Y.  Supp.  263;  Troughton  v.  Digmore  Holding  Co., 

f  470,  post,  i  1032,   6TBt  clause  of  last  sentence,  originally  105  Misc.  688,  173  N.  Y.  Supp.  650. 

leviaed  from  code  of  proc.,  H  267.  272.  parts.  Decision  defeetlTO. — Maicas  v.  Leony,   113  N.  Y. 

Oooslmcilon.— Fuller  v.  Bradley  Contracting  Co.,  610;  McNaughton  v.  Oscood,  114  N.  Y.  574;  Smith  v. 

183  App.  Div.  6,  170  N.  Y.  Supp.  320.  Gelger,  202  N.  Y.  306;   Reynolds  v.  Aetna  life  Ins.  Co., 

In  cenciwi.— Dr.  David  Kennedy  Corp.  v.  Kennedy,  6  App.  Div.  264,  30  N.  Y.  Supp.  886:  Hall  v.  Beaton,  18 

165  nT  Y.  353;  Matter  of  Rlllan.  172  N.  Y.  847;    Ide  v.  Aop.  Div.  116,  43  N.  Y.  Bopp.  304;  McManus  v.  Palmer, 

Brown.  178  N.  Y.  26;  T.«nnon  v.  IngersoU,  46  App.  Div.  18  App.  Div.  448,  43  N.  Y.  Supp.  601;  People  ex  lel. 

624,  61  N.  Y.  Supp.  668;  Matter  of  Davmon.  47  App.  Palen  v.  City  of  Buffalo,  80  App.  Div.  245,  67  N.  Y. 

Div.  315,  61  N.  Y.  Supp.  007;  Payn  v.  Stokes,  62  App.  Supp.  261;  People  ez  rel.  Tiffany  v.  City  of  Buffalo.  30 

Div.  624,  71  N.  Y.  Supp.  133;  Matter  of  Sherwood,  75  App.  Div.  651.  57  N.  Y.  Supp.  268,  affd.,  160  N.  Y.  571; 

App.  Div.  342.  845,  78  N.  Y.  Supp.  166;  Matter  of  Newman  v.  Majrer,  52  App.  Div.  200,  65  N.  Y.  Supp. 

Schroeder,  1 13  App.  Div.  221, 00  N.  Y .  Supp.  174 ;  Matter  204 ;  Storm  v.  McG rover.  70  App.  Div.  33,  74  N.  Y.  Supp. 

of  Jones  A  Co.  v.  Gilbert,  117  App.  Div.  775,  102  N.  Y.  1032;  Gein  v.  Little.  86  App.  Div.  503,  83  N.  Y.  Supp. 

Supp.  083;  Teale  v.  Tilyou,  127  App.  Div.  287,  Ul  N.  685:  Kent  v.  Common  Council,  00  App.  Div.  553,  86  N. 

Y.  Supp.  165;  Brooklyn  Heights  R.  R.  Co.  v.  Brooklyn  Y.  Supp.  411;  Bleotzic  Boat  Co.  ▼.  Howly,  06  App.  Div. 

City  R.  R.  Co.,  151  App.  Div.  465,  135  N.  Y.  Supp.  000;  410,  80  N.  Y.  Supp.  210;  Lederer  v.  Lederer,  108  Am). 

Raabe  v.  Sqnier.  5  Misc.  220.  25  N.  Y.  Supp.  463,  revd.  Div.  228,  05  N.  Y.  Supp.  623;  Wander  v.  Wander.  Ill 

on  other  grounds,  148  N.  Y.  81;  Shenk  v.  Ohva,  04  Miso.  App.  Div.  180,  07  N.  Y.  Supp.  586;  Brewster  v.  Brew- 

702,  158  N.  Y.  Supp.  437;  Fairman  v.  Brush.  60  Hun  ter.  145  App.  Div.  812,  130  N.  Y.  Supp.  654;  Anderson 

442,   15  N.  Y.  Supp.  44;  Schwartz  v.  Massachusetts  v.  Knobloch,  150  App.  Div.  834,  135  N.  Y.  Supp.  251; 

Bonding  A  Ins.  Co.,  162  N.  Y.  Supp.  1004.  Rowlands  v.  Young  Men's  Christian  Assn.,  32  Miso. 

Oowt  or  elBlillli.— Yaw  V.  State,  127  N.  Y.  100;  Os-  421,  66  N.  Y.  Supp.  577,  affd.,  54  App.  Div.  618.  66  N. 

tiander  v.  State  of  New  York,  102  N.  Y.  415,  affg.  126  Y.  Supp.  1143;  Benjamin  v.  Allen.  35  Hun  115;  Nobis 

App.  Div.  038,  110  N.  Y.  Supp.  1130.  v.  Pollock.  58  Hun  441,  6  N.  Y.  Supp.  273;  Matter  of 

DlToree.— liowenthal  v.  Lowenthal.  157  N.  Y.  236.  Baklwin,  87  Hun  372, 34  N.  Y.  Supp.  435:  Baker  v.  Moore, 

Under  Amendment  of  1804. — People  v.  Adirondack  88  Hun  458,  34  N.  Y.  Supp.  874;  Talmaoge  v.  Lounsbury, 

Ry.  Co..  160  N.  Y.  225;  Gannon  v.  McGuire,  160  N.  Y.  13  N.  Y.  Supp.  602;  Wasner  v.  Maloney,  180  App.  Div. 

476;  Jefferson  Co.  Nat.  Bank  v.  Dewey,  181  N.  Y.  08,  010.  178  N.  Y.  Supp.  025. 


Mathews.  30  App.  Div.  477.  57  N.  Y.  Supp.  388;  Mult  178  N.  Y.  Supp.  680. 

V.  Price,  01  App.  Div.  116,  86  N.  Y.  Supp.  480;  Laiarus  EfTeet  of  ffaflnre  to  flnd.—Amherst  College  v.  Ritch, 

V.  Metropolitan  El.  R.  Co..  83  Hun  553.  32  N.  Y.  Supps  151  N.Y.  282;  People  ct  rel.  Manhattan  R.  Co.  v.  Barker. 

48,  sffd..  145  N.  Y.  381;  Wabath  v.  Abbott,  85  Hun  181.  152  N.  Y.  417;  Fairchild  v.  Edson.  154  N.  Y.  100;  Bom- 

82  N.  Y.  Supp.  506.  abler  v.  Foster,  154  N.  Y.  220:  New  York  Cent.  &  H.  R. 

SafBdcney    of   flndlngs. — ^Berger    v.    Varrelmann,  R.  Co.  v.  Brennan,  12  App.  Div.  103,  42  N.  Y.  Supp. 

127  N.  Y.  281;  Johnstown  v.  Dahlgren.  166  N.  Y.  354;  520;  Guilfoyle  v.  National  Life  Assn.,  36  App.  Div.  343, 

Dunlap  A  Co.  v.  Youn^,  174  N.  x.  327;  Syracuse  Salt  55  N.  Y.  Supp.  236;  Osborne  v.  Heyward.  40  App.  Div. 


JEdinger  v.  McAvoy.  134  App.  Div.  800.  i|\»  IN.  x.  supp.  nanung  v.  j:;iuott,  \fi  nun  ow,  ao  xm.  x.  supp.  04h; 

SSTTMcNttlty  Mothers  v.  Offerman.  162  App.  Div.  181,  Hinds  v.  Kellogg,  IS  N.  Y.  Biipp.  022;  Albany  Co.  Sav. 

137  N.  Y.  Supp.  27;  Watta  v.  DouU  Miller  Co.,  164  App.  Bank  v.  McCarthy,  24  N.  Y.  Supp.  001;  Mattiaccio  v. 

Div.  250.  140  w.  Y.  Supp.  744;  Wandclt  v.  Cohen.  15  Illinois  Stirety  Co..  180  N.  Y.  Supp.  080;  Colon  A  Co.  v. 

Mse.  90, 36  N.  Y.  Supp.  811 ;  BMdy  v.  Eklwasds,  85  Misci  Smith,  226  N.  Y.  101 ;  Dij^ey  v.  Hancock,  186  App.  Div. 

435.  71  N.  Y.  Supp.  072;  Sisson  v.  Cumminw,  36  Hun  886.  172  N.  Y.  Supp.  887. 

12;  revd.  on  other  grounds,  106  N.  Y.  86;  RobMns  v.        Bovltion  of  doeMon^^Datm  v.  Pahnsr,  151  Appw 

lloont,  55  Hun  80,  8  N.  Y.  Supp.  388;  Hagenbuckle  v.  Div.  l.')l,  135  N.  Y,  Supp.  411. 

178 


CIVIL  PRACTICE  ACT  art.  H 

roA  li  NDtth  Sbon  Ry.     v.  Uldtwtd  lUilrtwd  Tumtntl  .Co..  IHl  Appt  t»*.  031. 

[Dtamstioul  Biidfc  Co.,      148  N.  Y.  P- —    '""-  ■"-■ ■*' .».  it   «■ 

>iv.  931,  115  N,  Y.  aupp.      S27:  Cil^  dI 


il  Biidm  Co.,      14a  N.  Y.  Supp. 

— ,  _.  ...  ..  „.„.    ..„.  _.v.  eo3 -.  __„. , 

IIB,  13  N.  ¥.  Supp.      Skwvin.  lOS  MIk.  127,  177  N.  ^.  Bupp.  4U. 


pp.  SZI:  Cils  of  N(v  Voit  T.  Emiun  Clly  Subwu*  C»-  19 
pp.  App.  Ehv.  803.  1S1  N.  Y.  Supp-  ^W:  MubaasU  « 
pp.      Skwvin.  lOS  MIk.  127,  177  N.  ^.  Bupp.  4U. 


.... _4  N.  Y.  8uK>,  ■«lm».— Com.   El.   Btornca  Co.  r.   AtUotic  Tnvt 

DiT.  384.  57  N.  Y.  Supp.  Co.,  ISl  N.  Y.  BOB;  Bmediel  v.  Anuox.  154  N.  Y.  IIS. 

s  T.  Eooofa.  48  Asp.  DiT.  734;  MUMrotClwpniM,  ISSN.  Y.15«i  MUMt  ot  H^th 

les  N.  Y.  M8;  Bfaimdy  v.  D«it.  t.  WhIeh.  £t  Ant.  IMv.  110,  47  N.  Y.  Bupn.  »U: 

N.  Y.  Supp.  7S:  Elsotria  Smhti  v.  botth.  121  App.  Div.  480, 109  N.  Y.  Supp.  137; 

>iv.  410,  ^  N,  Y.  Supp.  Minsr  v.  Edwm  Elactric  lUumiiuliu  Co.,  22  Mm.  60, 

01,  10  N.  Y.  Bum-  HI'  fiO  N.  r.  Supp.  218.  slid..  SB  MuoTTtl,  50  N.  Y.  Sinn. 

lODkl  Bulk,  32  Ape.  IHv.  SOI;  Wriaht  *.  Ctrngia.  74  Hun  521,  36  N.  Y.  Supp. 

,  159  N.  Y.  436:  Bjms  825. 

ire  Qonsuit  granted. 

lurt  upon  the  trial  of  the  issues  of  fact  or  upon  a  motion  for 
uit  is  graateil,  must  direct  the  final  or  interlocutory  judgment 
and  in  any  such  case  it  shall  not  be  necessary  for  the  court  to  make 
ere  it  dii'ccta  an  interlocutory  judgment  with,  or  the  order  grants, 
lit  to  plead  anew  or  amend,  or  permitting  the  action  to  be  di- 
ctions, and  no  other  issue  remains  to  be  disposed  of,  it  may  also 
tt  to  be  ent«red  if  the  party  in  fault  fails  to  comply  with  any 
■  terms  imposed.  (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  I,  1921.) 


..  I  1021.  u  ftm.  by  L.     OnHimd  y.  Vmn  RcisellHr,  71  Hun  1,  Z4  N.  Y. 

,  without  chitDso.  cioepl      783,  tBd..  140  N.  Y.  038;  WH^  t.  Clupiii,  74  Hi 

net  hu  bean  tiuHfcmd      28  N.   ¥.   Supp.   825. 

he  nfennce  to  «  deGwon  Wb«(«  IsniM  UoJltWMlMtJ^  SmIt  r.  CHtr  si 
"  bM  been  tsmoved  be-  AmaCerdmm,  M  App.  Div.  S.  00  N.  Y.  Supp.  121:  Wins* 
iihed.  I  1021.  origiiully  v.  Faiuuai.  IS  Mik.  410,  44  N.  Y.  Supp.  302:  lienoB 
I  367.    m  jwt-  V.  MsCncku.  22  Hmi  SB-,  appeal  dMnOaMd,  83  N.  Y. 

Lde  to  oonbrm  la  rule*     634;  Robiiwon  v.  Hall.  35  Hun  314;  Falea  v.  Lanon.  51 
Hun  487.  4  N.  Y.  Supp.  284;  CtmIo  y.  While,  53  Hu» 
V.   Prw  Pub.  Co..   49      473,  5  N.  Y.  Supp.  TIS. 

423;  Punaoa  v.  PbUa,  37         FlndUw  i>f  fWet,  wken  uDMoeMarT-— New  Yorit 
Inititution  [or  the  InstruDtLoii  of  the  Deal  ud  Dumb 
— Oibay    V.    Doua,  SO      v- Oily  of  Kew  Yorii.  181  App.  Div.  184.  168  N.  Y.  Sura.    ' 
.  381;  Nealou  t.  Fnnbie,      755;     BarkeDthien  y.  Pecvle.  77  Mr.  39S.  136  N.  Y. 
Bwacy.Mut.   Rea.  Food     Supp.  652, 

Y.  Supp.  46;  McCrea  v.  Indcmaiit  iipa>  Donanll. — Som  y.  Ca.vii>pod.  103 
.  Y.  Supp.  328;  Geiman  N.  Y.  360;  Wan  v.  Dos  Pawia,  163  N.  Y.  281:  KUu  y 
•'  351,  135  N.  Y.  Supp.  Conuoa  Newi  Co.,  206  N.  Y.  334;  People  v.  Joursal  Co., 
y  BTDthera  v.  Oflenaan,  141  App. 
Jupp.  755. 
.—Bull  V.  Bull.  325  N.  Y.  343. 


which  decision  must  be  filed. 

M>iut  of  an  issue  of  fact,  its  deciuon  in  writing  must  be  filed  in 

dxty  days  after  the  final  adjournment  of  the  term  where  the 

not  so  filed,  either  party  may  move  at  a  special  tenu  for  a  new 
If  the  deciuon  has  not  been  filed  when  the  motion  is  heard, 

order  for  a  new  trial,  either  absolutely,  or  unless  it  is  filed  with- 
B  order.    (Am.  by  L.  1921,  oh.  372,  in  effect  Oct.  I,  1921.) 

c      11010'  the  Uat  no-  157;  Dobbg  r.  BriakerhuS.  08  App.  Div.  25S.  90  N.  Y. 

oov«ied  undet   "Ca«a,"  Bupp.  480;  Simon  v.  Burgeeg,  148  App,  Div.  37,  42.  ISO. 

eviead  ftom  oode  of  pIM.,  N.  Y.  Supp,  B42;  VinoeDt  v.  StsniM,  47  MiK.  S5,  93  N. 
Y.  Supp.  483:  Knmer  v.  Barth.  7S  MiH.  SO.  139  N.  Y. 

lade  to  cODfonn  to  nilea  Supp.  341;  SUaon  v,  Cummiosi,  35  Hun  22,  isvd.  tm 

lo  nil*  11  to  nfsne't  de-  other  pouudi,  100  N.  Y.  50j_Benjamin  v.  Allen,  39  Hud 

I.  i  470,  poM.  Ilfi;  Tillage  of  Pajmyra  y.  Wynkoop,  53  Hun  82.  S    N. 

LemieD    v.    Lemien,    16  Y,    Supp,   62;  Guriaud  v.  Van  ReiiHelaer.  71  Eud  1,  24 

i-  Hodscker  v.  Hodsekec,  N,  Y.  Sun>.  783.  affd.,  140  N.  Y.  038;  Bimia  y.  McEItof, 

upp.  OH;    William»a  y.  14  N.  Y.  Supp,  341. 

tl^.  Y.  Supp.  940.  ifld..  FlDdlnn  at  fact.— Chrutophei  A  Tenth  Street  R. 
113  App.  Div.  859,  99  N.  Co.  v.  Twenty-third  Straet  Ry.  Co,,  I4B  N.  Y.  51;  Neil 
dnh,  43  Hun  443.  y.  Foidi.  Howard  dc  Burlbut.  72  Hun  13,  35  N.  Y.  Supp. 
•«  y.  State  o(  New  York,  400;  Wormior  y.  Brown,  73  Hun  93,  35  N.  Y.  Supp.  SSS. 
ifld..  149  N.  Y.  163;  Eyao*  y.  Howell,  76  Hud  199,  37 
"  N.  Y.  Supp.  40. 


in' Loan  ^  Tiuit' Co.  BvtlilaD  of  deditonr—DiuiD  r.   Palmer,   101  App. 

CoUDei,    89    Miio.  433, 


_160  N.  Y.  410;  Mono  v.      Div;._251^135_N,  Y.  SuPlM 


125  N.  Y,  Supp.  f 


.position  of  issues  at  ttie  trial. 

ir  judgment  is  made  and  on  issue  of  fact  arises  in  the  same   ac- 

>e  first  disposed  of,  except  the  court  otherwise  directs. 

letween  the  plaintiff  and  one  or  more  defendants,  of  some  or  aQ 

ft  change  in  the  order  of  disposition  of  the  issues  may  be  directed 
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3.  The  court,  in  its  discretion,  may  order  one  or  more  issues  to  be  separately  tried 
prior  to  any  trial  of  the  other  issues  in  the  case.  (Am.  by  L.  1921,  ch.  372,  in  effect 
Oct.  1,  1921.) 

Dcrlfstloii. — Subd.  1  ia  cods  cir.  proo.,  %  966,  as  am. 
by  L.  1877,  ch.  416.  Sabd.  2  is  co<ls  civ.  proe.,  f  067. 
as  mm.  by  L.  1877,  eh.  416,  with  ths  omissiim  of  the  last 
sentence  ^diich  seems  unneoessary  detail.  This  sentence 
was  not  in  the  field  oode  (see  §  268),  but  was  first  in- 
anted  in  the  oode  of  1876.  Subd.  3  is  code  oiv.  proo., 
§  973,  widwut  change.  This  section  was  added  by  L. 
1907,  ch.  526,  and  is  a  broad  statement  of  the  court's 
dircxetion.  |966,  oxi^nall;^  a  substitute  for  oode  of  proo., 
I  251.  I  967,  partly  new  m  code  civ.  proo.,  and  partly 
revised  from  code  oi  proo.,    §§  251,  258. 

The  amendment  of  1921  made  to  conform  to  rales 
t>f  civil  praottce.  109-111. 

Sum.  1.  In  general. — ^Munioipal  Qaa  Co.  v.  Public 
Service    Commission,  184  App.  I>iv.  757. 

Complaint  for  conoeanon  demanding  equitable  relief. — 
Brady  v.  Cochran,  23  Hun  274;  Robineon  v.  Hall,  35 
Hun  214;  Marsters  v.  Barnard,  6  How.  118. 

8«bd.  2.  Separate   trial   of  issues,   when  granted. — 


Franklin  v.  Later,  149  App.  Div.  678,  134  N.  Y.  Supp. 

~  ~  Aw).  Div.  181,  142  N.  Y. 

Supp.  1060,' affd.,  210 17.  Y.  551;  Simon  v.  GibralUr 


399;  Butteriy  v.  Deeting,  158  Ai».  Div.  181,  142 


Construction  Co.,  179  App.  Div.  273,  166  N.  Y.  Supp. 
466;  Russel  v.  New  Jersey  Steamboat  Co.,  10  Miso.  593, 
32  N.  Y.  Supp.  824;  Delano  v.  Rice,  26  Misc.  502.  57  N. 
Y.  Supp.  678. 

Severance. — Henniquin  v.  Butterfield,  76  H.  Y.  598; 
Murtha  v.  Curley,  90  N.  Y.  372;  Hunter  v.  Manhattan 
By.  Co.,  141  N.  Y.  281;  Reed  v.  Provident  Sav.  Life 
Assur.  Soc.  79  App.  Div.  163,  79  N.  Y.  Supp.  665;  Klip- 


Btdn  V.  N.  Y.  Elevated  R.  Co.,  8  Misc.  457,  28  N.  Y. 
Supp.  683. 

Equitable  issues;  separate  trial. — ^Wassermann  v. 
Pfiser,  151  App.  Div.  724,  136  N.  Y.  Supp.  203. 

Sobd.  S.  Constitutionality.— Smith  v.  Western 
Pacific  By.  Co.,  203  N.  Y.  499,  a£Cg.  144  App.  Div.  180, 
128  N.  Y.  Supp.  966. 

Purpo8e.-~Sohleestein  v.  Cohn,  188  App.  Div.  48, 
175  nT Y.  Supp.  890. 

Application.--^mith  v.  Western  Pacific  Ry.  Co.,  144 
App.  Div.  180,  128  N.  Y.  Supp.  960;  Pemberton  v.  Mo- 
Adoo,  149  App.  Div.  20,  133  N.  Y.  Supp.  627;  Warner 
V.  Star  Co.,  162  App.  Div.  458.  147  N.  Y.  Supp.  803; 
Reich  V.  Coohran,  171  App.  Div.  113,  157  N.  Y.  Supp. 
130;  Commercial  Trust  Co.  v.  Columbia  Trust  Co.,  183 
App.  Div.  106.  170  N.  Y.  Supp.  552;  Reinertsen  v.  Erie 
R.  R.  Co..  66  Misc.  229.  122  N.  Y.  Supp.  998;  O'DonneU 
V.  Thoffipson-Starrett  Co..  92  Misc.  710,  156  N.  Y.  Supp. 
342. 

Discretion  of  oourt. — McQurty  v.  Delaware,  Lacka- 
wanna ft  Western  R.  R.  Co.,  172  App.  Div.  46,  158  N. 
Y.  Supp.  285;  Terryberry  v.  Lehigh  VaUey  R.  Co.,  152 
N.  Y.  Bupp.  450;  Maag  v.  Maa«  Gear  Co.,  193  App.  Div. 
759.  184  N.  Y.  Supp.  630. 

Surrogate's  oourt.— Matter  of  Fox.  166  App.  Div. 
718.  152  N.  Y.  Supp.  431. 

Negligence  action. — MoOurty  v.  Delawa^.  Lackawanna 
A  Western  R.  R.  Co.,  172  App.  Div.  46,  158  N.  Y.  Supp. 
285;  Sohoenbaum  v.  Reimer,  184  App.  Div.  944. 


§  444.  Exception  to  ruling  on  question  of  law. 

1.  An  exception  may  be  taken  to  the  ruling  of  the  court  or  of  a  referee,  upon  a  ques- 
tion of  laW|  arising  upon  the  trial  of  an  issue  of  fact. 

2.  An  exception,  other  than  an  exception  to  a  determination  of  a  challenge  to  a  juror 
or  to  a  panel  or  array  of  jurors,  cannot  be  taken  to  a  ruling  upon  a  question  of  fact. 

3.  For  the  purposes  of  this  article,  a  trial  by  a  jury  is  regarded  as  continuing  until 
the  jury  is  discharged. 

4.  Upon  the  trial  of  an  issue  of  fact  by  a  referee  or  by  a  court  without  a  jury,  a  find- 
ing of  fact  without  any  evidence  tending  to  sustain  it,  is  a  ruling  upon  a  question  of  law 
within  the  meaning  of  this  section.    (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

Qaesttons  of  flMt.— Halpin  v.  Pheniz  Ins.  Co.,  118 
N.  Y.  166;  Todd  v.  Union  Dime  Savings  Institution  of 
aty  of  New  York.  118  If.  Y.  338;  Hooper  v.  BaiUie.  118 
N.  Y.  413:  Thompson  v.  Hasaid.  120  N.  Y.  634;  Healey 
v.  Clark,  120  N.  Y.  642;  Trairs  v.  Train.  122  N.  Y.  449; 
Coffin  V.  Hollister,  124  N.  Y.  644;  Qoodsell  v.  Western 
Union  Tel.  Co..  130  N.  Y.  430;  Hill  v.  White,  46  App. 
Div.  360,  61  N.  Y.  Supp.  515,  affd.,  170  N.  Y.  566;  Hen- 
derson v.  Dougherty,  95  App.  Div.  346,  88  N.  Y.  Supp. 
665:  Mead  v.  Smith,  28  Hun  639:  MandviUe  v.  Marvin. 
30  Hun  282;  Oliver  v.  French.  80  Hun  175,  30  N.  Y. 
Supp.  52. 

llBestiont  arliliig  imoii  4rlal.--Knowles  v.  lioh- 
tenstein.  31  App.  Div.  406,  52  N.  Y.  Supp.  1;  Walsh  v. 
Matohett,  6  Muo.  114,  26  N.  Y.  Supp.  43;  Dearing  v. 
Pearson.  8  Miso.  269.  28  N.  Y.  Supp.  715;  Gundlin  v. 
Hamburff-Amerioan  Packet  Co.,  8  Afisc.  291,  28  N.  Y. 
Supp.  572;  Hughes  v.  Hughes,  10  Miso.  180.  80  N.  Y. 
Supp.  937:  Sheridan  v.  M^or.  12  Miso.  47.  33  N.  Y. 
Supp.  71;  Wieriohs  v.  Innis,  32  Misc.  462,  66  N.  Y.  Supp. 
553,  affd..  56  App.  Div.  625,  68  N.  Y.  Supp.  1151;  WQ- 
kins  V.  Beadleston  A  Woers,  33  Miso.  489,  67  N.  Y. 


Derlffttioiu — Subds.  1,  2,  8  are  code  civ.  pzoo.,  f  992. 
'  The  new  matter  covers  the  reference  to  code  civ.  proo., 
1 1180.  Subd.  4  is  first  sentence  of  oode  civ.  proc,  (  993, 
as  added  by  L.  1903,  eh.  85.  The  last  sentence  of  |  993 
is  covered  under  "Appeals,**  f  606,  post.  §  992,  new  in 
code  dv.  proo.    But  see  code  of  proc,  i  268. 

la  gencraL-^Weed  v.  Harlem  R.  Co.,  29  N.  Y.  616; 
Enos  V.  Eigenbrodt,  32  N.  Y.  444;  Starvin  ▼.  People,  45 
N.  Y.  383;  CarroU  v.  Staten  I.  R.  Co.,  68  N.  Y.  126; 
Matthews  v.  Meybexg,  63  N.  Y.  656;  Matter  of  Bate- 
man.  145  N.  Y.  623;  Rosenstein  v.  Fox,  150  N.  Y.  355; 
Ross  V.  Cavwood,  162  N.  Y.  260;  Wihnarth  v.  Heine, 
137  App.  Div.  526,  121  N.  Y.  Supp.  677;  Kuhn  v.  Amer- 
ican Automatic  K.  ft  N.  Co.,  9  Misc.  54,  29  N.  Y.  Supp. 
73;  Hutton  v.  Murphy,  9  Misc.  151,  29  N.  Y.  Supp.  70; 
Hughes  ▼.  Huches,  10  Misc.  180,  80  N.  Y.  Supp.  937; 
Metropolitan  Oss  Light  Co.  v.  Mayor,  9  Hun  706;  Bess 
V.  Ron,  31  Hun  140;  Spence  v.  Chambers,  39  Hun  193; 
Docemue  ▼.  Doremus.  76  Hun  377,  27  N.  Y.  Supp.  1039. 

KoHoc  on  qiMStlonfl  of  law. — ^IngersoU  v.  Bost- 
widtT^N.  Y.  425;  Porter  v.  Smith.  107  N.  Y.  531;  Bur- 
nr  V.  Burger,  111  N.  Y.  523;  Sterrett  v.  Third  Nat. 
Bank  of  Buffalo,  122  N.Y.  650;  Greene  v.  Smith.  13  App. 
Div.  460,  43  N.  Y.  Supp.  610,  affd.,  160  N.  Y.  533;  Witte 
▼.  KoenMT,  123  App.  uiv.  824,  108  N.  Y.  Supp.  510; 
Raabe  v.  Sqnier.  6  Misc.  220.  25  N.  Y.  Supp.  468.  revd. 
oniother  gnMinds,  148  N.  Y.  81;  Winch  v.  Farmers  Loan 
ftTVust  Co.,  11  Miso.  390,  32  N.  Y.  Supp.  244;  NCller  v. 
Altieri,  13  Misc.  220,  34  N.  Y.  Supp.  236;  La  Pasta  v. 
WciL  20  BdUse.  554.  46  N.  Y.  Supp.  275;  Porter  v.  Smith. 
36  Hun  118*  affd..  107  N.  Y.  631;  Cornish  v.  Graff,  36 
Hun  160;  Trustees  of  Geneva  v.  Brush  Electric  Co.j^50 
Hun  581.  8  N.  Y.  Supp.  595;  Cass  v.  Showman.  61  Hun 
472,  16  N.  Y.  Supp.  286. 


Supp.  683,  affd..  60  App.  Div.  632,  70  N.  Y.  &upp.  1151; 
liver  V.  French,  80  Uun  175.  30  N.  Y.  Supp.  62. 
Biceptlont  after  Jury  has  retired. — Waiar  v.  Rech- 


nits,  126  App.  Div.  424,  110  N.  Y.  Supp.  777;  Hunt  v. 
Becker,  173  App.  Div.  9.  160  N.  Y.  Supp.  45. 

Groondt  of  objeetloiu,  statement. — dark  ▼. 
Smith,  9  Misc.  164, 29  N.  Y.  Supp.  720;  Strong  v.  Prentice 
Brown  Stove  Co.,  10  Misc.  380,  31  N.  Y.  Supp.  144; 
Golsenson  v.  Lawrence,  16  Misc.  570,  38  N.  Y.  Supp. 
991;  Christopher  A  Tenth  St.  R.  Co.  v.  Twenty-third 
St.  Ry.  Co.,  78  Hun  462.  29  N.  Y.  Supp.  233.  affd.,  149 
N.  Y.  51. 


i 


§  446.  Exceptions  after  close  of  trial  by  court  or  referee. 

Where  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court,  without  a  jury,  aa  excep- 
tion to  a  ruling,  upon  a  question  of  law,  made  after  the  cause  is  finally  submitted,  must 
e  taken  by  filing  a  notice  of  the  exception  in  the  clerk's  offiee  and  serving  a  copy  there- 
f  upon  the  attorney  for  the  adverse  party.    The  exception  may  be  so  taken  at  any 
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time  before  the  expiration  of  ten  days  after  service  upon  the  attorney  for  the  exceptant 
of  a  copy  of  the  decision  of  the  court  or  report  of  the  referee  and  a  written  notice  of 
the  entry  of  judgment  thereupon.  If  the  notice  of  exception  is  filed  before  the  entry 
of  final  judgment,  if  must  be  inserted  in  the  judgment-roll;  if  afterwards,  it  must  be 
annexed  to  the  judgment-roll.  In  either  case,  it  constitutes  a  part  of  the  papers  upon 
which  an  appeal  from  the  judgment  must  be  heard. 


I>erlT»tloii. — Code  civ.  proo..  ft  OM.  withoat  chance; 
orisinally  revised  from  code  of  proc.,  (  268,  first  sentence, 
ana  1272,  fourth  sentence. 

Kefcrence. — ^Filins  exceptions  upon  report  of  referee, 
rules  of  oivi:  practice,  170. 

Scope  and  appUcalloii.— Fox  v.  Moyer.  64  N.  Y. 
125;  Briccs  v.  Boyd.  66  N.  Y.  289;  Oliver  v.  Bennett,  66 
N.  Y.  669:  Burger  v.  BurjEer,  111  N.  Y.  623:  Naser  v. 
First  Nat.  Bank  of  City  of  New  York,  116  N.  Y.  492; 
Halpin  ▼.  Phoenix  Ins.  Co.,  118  N.  Y.  166;  Roberts  v. 
Tobias.  120  N.  Y.  1;  Thompson  v.  Hasard.  120  N.  Y. 
634;  Sterrett  v.  Third  NAt.  Bank  of  Buffalo.  122  N.  Y. 
669;  Raabe  v.  Squier,  148  N.  Y.  81;  Otten  v.  Manhattan 
Ry.  Co.,  150  N.  Y.  395;  Ross  v.  Caywood.  162  N.  Y. 
259;  Foulke  v.  Thalmessincer,  1  App.  Div.  698.  37  N. 
Y.  Supp.  563.  affd..  168  N.  Y.  726;  Qreene  v.  Smith,  13 
App.  Div.  469.  43  N.  Y.  Supp.  610.  affd..  160  N.  Y.  533; 
EHiott  v.  Vanschaiek.  26  App.  Div.  687.  60  N.  Y.  Supp. 
432;  fVederick  v.  City  of  Johnstown,  47  App.  Div.  221, 

Yc  * 


84  App.  Div.  61.  82  N.  Y.  Supp.  32;  Hu^es  r.  Hushes. 
10  Misc.  180.  30  N.  Y.  Supp.  937;  Winch  v.  Farmers' 
Loan  &  Tkiist  Co..  11  Misc.  390,  32  N.  Y.  Supp.  244; 
Jackson  v.  Strong,  91  Misc.  429,  164  N.  Y.  Supp.  886; 
Matter  of  Dunham.  94  Misc.  660.  160  N.  Y.  Supp.  217; 
Mead  v.  Smith.  28  Hun  639;  Mandeville  v.  Marvin,  30 
Hun  282;  Ross  v.  Ross,  31  Hun  140;  Mortimer  v.  Bristol. 
190  App.  Div.  452.  180  N.  Y.  Supp.  66. 

Nonce  of  ekccptlons. — French  v.  Powers.  80  N.  Y. 
146;  Schwarts  v.  Weber,  103  N.  Y.  648;  Sommers  v. 
Ditmar,  20  Misc.  611.  46  N.  Y.  Sup|^.  667. 

Necessity  of  eieepttons. — Schwmger  v.  Raymond. 
83  N.  Y.  192;  MacNaughton  v.  Osfood.  114  N.  Y.  575; 
Lanier  v.  Hoadley.  42  App.  Div.  6,  68  N.  Y.  Supp.  666; 


Frederick  v.  City  of  Johnstown,  47  Am>.  DIt.  221,  62 
N.  Y.  Supp.  66;  Surpless  ▼.  Surpless.  67  Misc.  686,  124 
N.  Y.  Supp.  809;  Delano  ▼.  Harp.  37  Hun  276;  Bloom 
V.  National  United  Benefit  Savings  A  Loan  Co..  78  Hua 
658.  29  N.  Y.  Supp.  636;  Smith  ▼.  Moolson.  88  Hun  147. 
34  N.  Y.   Supp.  607. 

Saffletoney  of  exeepttons. — Ingersoll  v.  Bostwicl^ 
22  N.  Y.  425:  NeweU  v.  Doty.  33  N.  Y.  83;  Wheeler  v. 
Billings.  38  N.  Y.  283;  Newfin  ▼.  Lyon.  49  N.  Y.  661; 
Ledoux  V.  Grand  Trunk  R.  Co..  61  N.  Y.  613;  Dsrrow 
v.  Morgan,  65  N.  Y.  333;  Crawford  v.  Everson,  68  N. 
Y.624;Krekelerv.Thaule.  73  N.Y.  606;  Ward  v.  Craig. 
87  N.  Y.  650:  Moyer  v.  N.  Y.  C.  4  H.  R.  R.  R.  Co.,  88 
N.  Y.  351;  Simins  v.  Voght,  94  N.  Y.  664;  Hepnum  ▼. 
Montgomery.  97  N.  Y.  617;  Todd  v.  Nelson,  109  N.  Y. 
816;  Young  v.  Young,  133  N.  Y.  626;  Hunter  v.  Mnsk- 
hattan  Ry.  Co..  UlN.  Y.  281;  Baily  v.  Hornthal.  154 
N.  Y.  648;  Drake  v.  New  York  Iron  Mine,  166  N.  Y.  91; 
Hu^es  V.  Hughes,  10  Misc.  180,  30  N.  Y.  Supp.  937; 
Murray  v.  Babbitt,  10  Misc.  366.  31  N.  Y.  Supp.  17; 
Hedges  v.  Polhemus.  14  Misc.  309.  35  N.  Y.  Supp.  709; 
Union  Mfg.  Co.  v.  Byington,  1  Hun  44;  Qibson  v.  Stet- 
aer.  3  Hun  539;  Heubrun  v.  Hammond,  13  Hun  474; 
Riley  ▼.  Sexton,  32  Hun  245;  Gilmore  v.  Ham,  61  Hun 
1,  16  N.  Y.  Supp.  391.  affd..  133  N.  Y.  664. 

Omission  to  file  excepttona. — People  v.  Journal 
Co..  213  N.  Y.  1.  6;  Termim  v.  Huth.  191  App.  Div.  218, 
181  N.  Y.  Supp.  224. 

Waiver  of  omission  to  file  exceptions. — People  v. 
Journal  Co..  213  N.  Y.  1. 

AjmeaL — Voisin  v.  Commercial  Mut.  Ins.  Co..  123 
N.  Y.  120;  DeUney  v.  Valentine,  11  App.  Div.  316,  42 
N.  Y.  Supp.  571;  Klngsway  Construction  Co.  v.  Metro- 
politan Life  Ins.  Co.,  161  App.  Div.  649.  146  N.  Y.  Supp. 
883;  Matter  of  Potter,  32  Hun  599. 


§  446.  Exceptions  during  the  trial. 

In  any  other  case,  an  exception  must  be  taken,  at  the  time  when  the  ruling  is  made, 
unless  it  is  taken  to  the  charge  given  to  the  jury;  in  which  case,  it  must  be  taken  before 
the  jury  have  rendered  their  verdict.  It  must,  at  the  time  when  it  is  taken,  be  reduced 
to  writing  by  the  exceptant  or  entered  in  the  minutes. 

DerlTrntton. — Code  dv.  proc.,  i  995.  without  change; 
originaUy  revised  from  R.  S..  pt.  3.  ch.  7.  tit.  4,  f  (  73. 
74.    Ana  see  code  of  proc..  (  264. 

In  geneml. — Clements  v.  Beale.  63  App.  Div.  416. 
65  N.  Y.  Supp.  1093;  Hughes  v.  Hughes,  10  Misc.  180. 
30  N.  Y.  Supp.  937;  Cass  v.  ShewmaUr  61  Hun  472,  16 
N.   Y.   Supp.   286.  .      .   .  „ 

Exceptioiis  Jifter  rettrement  of  jiUT. — Hunt  v. 
Becker,  173  App.  Div.  9.  160  N.  Y.  Su^p.  46. 

Excepttons  after  wenllct. — ^Mortimer  v.  Bristol, 
190  App.  Div>.462,  180  N.  Y.  Supp.  55. 


Biccpttoiis  to  chMve.— Connor  v.  Metropolitan  St 
R.  Co.,  77  App.  Div.  384,  79  N.  Y.  Supp.  294. 
Execptton  to  diroetlon  of  Tcrdlct.— Cooper  v.  N. 

Y.,  O.  A  W.  Ry.  Co.,  180  N.  Y.  12;  Rubenfdd  v.  Rabiner. 
33  App.  Div.  374,  64  N.  Y.  Supp.  68;  Murray  v.  CSty  of 
New  York,  60  App.  Div.  541.  69  N.  Y.  Supp.  959;  Dear- 
ing  V.  Pearson,  8  Misc.  269,  28  N.  Y.  Supp.  715;  Oundlin 
V.  Hamburg-American  Packet  Co.,  8  Misc.  291,  28  N. 
Y.  Supp.  572;  Hedges  v.  Polhemus,  14  Misc.  309.  85  N. 
Y.  Supp.  709. 


§  447.  Exception  after  trial  by  court  or  referee  and  interlocutoiy  judgment. 

Where  the  decision  or  report,  rendered  upon  the  trial  of  an  issue  of  fact  by  the  court, 
without  a  jury,'or  by  a  referee,  directs  an  interlocutory  judgment  to  be  entered,  and  fur- 
ther proceedings  must  be  taken  before  the  court  or  a  judge  thereof,  or  a  referee,  before 
a  final  judgment  can  be  entered,  the  time  within  which  a  party  must  except,  for  the 
purpose  of  making  a  motion  for  a  new  trial,  to  a  ruling  of  law,  made  upon  such  a  trial 
by  the  judge  or  the  referee,  after  the  close  of  the  testimony,  is  ten  days  after  service 
of  a  copy  of  the  decision  or  report  and  notice  of  the  entry  of  the  interlocutory  judgment 
thereupon. 

DerlTaiion. — Code  civ.  proc.,    §1001.  as  am.   by  L.  191;  ticvine  v.  Goldsmith,  71  App.  Div.  611,  75  N.  Y 

1895,  ch.  946,  so  far  as  it  states  the  time  within  which  a  Supp.  1128;    Green  v.  Roworth.  4  Misc.  141,  23  N.  Y 

party  must  except  in  the  cases  covered  by  the  section  Supp.  777;  Central  Trust  Co.  v.  N.  Y.  C.  A  H.  R.  R.  Co., 

The  right  to  make  the  motion  for  a  new  tnal  at  the  ap-  42  Hun  602;  Garsynski  v.  Russell,  75  Hun  492,  27  N.  Y. 

rellate  division  is  covered  under  "Appeals."  S  551,  poc±.  Supp*  458,  461. 

1001.  oricinally  a  substitute  for  code  of  proc.,  1*068,  Motloii«  when  made.— <3reen  v.'  Roworth,  6  Misc. 

m  part,  as  am.  by  L.  1867.  ch.  781.  130.  26  N.  Y.  Supp.  37. 

In  seneral.— Kelsey  v.  Sargent.  104  N.  Y.  664;  Mac-  In  pMiltlon.— Bowen  v.  Sweeney.  143  N.  Y.  349 

Naughton  v.  Osgood,  U4  N.  Y.  574;  NirdtiageE.y.^Bem-  Moore  v.  Oviatt,  36  Hun  216. 

heimer,  133  N.  Y.  45;  Knowlton  v.  Atkins,  134  N.  Y.  Court  of  appeals.— Wahl  v.  Barnum,  116  N.  Y.  87; 

313;  Fiachar  v.  Blank.  138  N.  Y.  669:  Towasend  ▼.  Van  Tilton  v.  Vail.  117  N.  Y.  630;  Duryea  v.  Vosburg.  121 

Bushkirk.  162  N.  Y.  266;  Young  v.  Gihnour,  167  N.  Y.  N.  Y.  68;  Dorchester  v.  Dorchester,  121  N.  Y.  156. 
600; Young v.GUmour, 69 App. Div.  612,69  N.Y.  Supp. 
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TRIAL  BT  JURY 

§  448.  Persons  who  constitute  the  jury. 

The  first  twelve  persons  who  appear  as  their  names  are  drawn  and  called,  and  are 
approved  as  indifferent  between  the  parties,  and  not  discharged  or  excused,  must  be 
sworn  and  constitute  the  jury  to  try  the  issue. 

DcrlTstlon. — Code  civ.  proc.,   f  1166,  as  4m.    by  L.     tit.  4.  i  61;  the  last  two  sentences  were  added  by  amend- 
,1883,  ch.  234,  without  change,  except   the  omission  of     ment  of  1883. 

the  last  two  sentences  which  are  made  a  separate  section        In  feocral. — ^People  y.  Decker,  157  N.  Y.  186;  Lewke 
^455,  post)  .f  1166.  originaUy  revised  fromR. S.,  pt.  3. oh. 7.     v.  Dry  Dock,  etc..  R.  Co..  46  Hun  383;  De  Puy  v.  Quinn, 

61  Hun  237,  16  N.  Y.  Supp.  708. 

§449.  Special  juiy. 

Where  it  appears  to  the  court  that  a  fair  and  impartial  trial  of  aa  issue  of  fact  triable 
by  a  jury  joined  in  an  action  pending  in  the  supreme  court  cannot  be  had  without  a 
struck  jury,  or  that  the  importance  or  intricacy  of  the  case  requires  such  a  jury,  the 
court  must  make  an  order  upon  notice  directing  a  special  jury  to  be  struck  for  the  trial 
of  the  issue.  The  order  must  specify  the  term  and  it  may  specify  a  particular  day  in 
the  tenn  when  the  jurors  must  attend.  Such  special  jury  shall  be  struck  in  the  man- 
ner provided  by  the  judiciary  law.  From  the  persons  notified  and  attending  a  jury 
must  be  fonned  for  the  trial  and  the  issue  must  be  tried  as  prescribed  in  this  chapter 
with  respect  to  an  ordinary  jury  trial.  The  court  has  the  same  power  to  excuse  or  dis- 
charge a  juror  and  to  cause  additional  jmrors  to  be  drawn  or  talesmen  to  attend  as  upon 
an  ordinary  trial.  But  the  court,  in  its  discretion,  may  set  aside  an  additional'juror  so 
drawn,  or  a  talesman,  upon  the  objection  of  either  party  without  a  formal  challenge, 
but  neither  party  shall  have  more  than  two  peremptory  challenges. 

DctlfBttoil. — ^First  two  sentenoes  are  code  dv.  proc.i  Ttust  Co.,  Ltd.  ▼.  Tod.  104  App.  Div.  517,  03N.  Y.Supp. 
S  1063,  as  am.  by  L.  1895,  oh.  946,  without  ohanm.    The     725. 


Bupp.  i 

ov.  proc.,  §  1067,  as  am.  by  L.  1605.  oh.  946,  without  21  N.  Y.  Bupp.  1057;  People  v.  MoGuire.  43  How.  Prr67! 

chance.    |  1063.  originally  revised  from  R.  S.,  pt.  3,  oh.  In  action  for  llbel.--Jerome  v.  New  York  Evenins 

7.  tit.  4,  §  46.    I  1067,  oricinally  revised  from  R.  8.,  pt.  Journal  Pub.  Co.,  124  App.  Div.  372,  108  N.  Y.  Supp. 

3,  fh.  7.  tit.  4,  §  00.  801,  revg.  57  Misc.  141,  108  N.  Y.  Supp.  U36;  Coler  v. 

In  iencnl.~PeopIe  ex  rel.  Kirtland  v.  Dttton,   17  Brooklyn  Daily  Eagle,  133  App.  Div.  800.  117  N.  Y. 

Hun  1:  People  v.  Tweed,  11  Hun  195.  Supp.  273. 

Gampllance    with    statate. — IndusCrial    A    Gen. 

§  460.  Challenges  generally. 

An  objection  to  the  qualifications  of  a  juror  is  available  only  upon  a  challenge.  A 
challenge  of  a  juror,  or  a  challenge  to  the  panel  or  array  of  jurors,  must  be  tried  and 
detennined  by  the  court  only.  Either  party  may  except  to  the  determination  and  it 
may  be  reviewed,  upon  a  question  of  fact,  or  a  question  of  law,  or  both,  as  where  an 
issue  of  fact  presented  by  the  pleadings  is  tried  by  the  court;  except  that  where  one  or 
more  exceptions  are  taken  to  the  rulings  of  the  court,  made  after  the  jury  is  empanelled, 
an  exception  to  the  determination  of  a  challenge  must  be  heard  at  the  same  time;  and 
the  case  must  contain  the  matters  necessary  to  present  it,  upon  the  facts,  or  the  law, 
or  both. 


Derivstlon. — Code  civ.  proe.,  f  1180,  as  am.  by  L. 
1877,  ch.  416,  L.  1001,  oh.  243,  L.  1911,  ch.  206,  without 
ehange,  except  the  omission  of  the  last  sentence  which 
is  made  into  a  separate  section  (f452,  post).  tllSO. 
orudnally  revised  from  L.  1873,  ch.  427,  |  1 


affd.,  153  N.  Y.  671;  MoGarry  v.  City  of  Buffalo,  24  N. 
Y.  Supp.  16. 

Bias.— Young  v.  Johnson,  123  N.  Y.  226:  Doherty  v. 
Lord,  8  Misc.  227,  28  N.  Y.  Supp.  720;  Dulberger  v. 
Gimbel  Brothers.  76  Misc.  225,  134  N.  Y.  Supp.  574; 


Okieettona  to  Jnron — ^Diveny  v.  City  of  Elmira,  Du  Puy  v.  Quinn,  61  Hun  237,  16  N.  Y.  Supp.  708. 

51  N.  Y.  506;  Blair  v.  McCormack  Construction  Co.,  WsItw.— People  v.  Coano.  205  N.  Y.  91;  O'Rourke 

123  App.  Div.  30.  107  N.  Y.  Supp.  829,  affd.,  195  N.  Y.  v.  Yonkers  R.  Co.,  32  App.  Div.  8,  52  N.  Y.  Supp.  706; 

521  ;G&i£Bnv.  Burton,  22  Misc.  228,  49  N.  Y.  Supp.  1021.  People  v.  Thayer,  132  App.  Div.  593,   116  N.  Y.   Supp. 

sffd..  27  App.  Div.  632,  50  N.  Y.  Supp.  1127:  Scott  v.  821. 

Rues,  26  Miso.  834.  56  N.  Y.  Supp.  1057;  Dulberger  v.  Berlew.— Hildreth  v.  City  of  Troy.  101  N.  Y.  234; 

Gimbel  Brothers,  76  Miac  225,  184  N.  Y.  Supp.  602;  Henderson  ▼.  Dougherty,  95  App.  Div.  346,  88  N.  Y. 

Petrie  V.  WiOiams,  88  Hun  292,  34  N.  Y.  Supp.  670.  Supp.  665. 

§451.  Peremptoiy  challenges. 

Upon  the  trial  of  an  issue  of  fact,  joined  in  a  civil  action  in  a  court  of  record,  each 
party  may  peremptorily  challenge  not  more  than  six  and  in  a  court  not  of  record  each 
party  may  peremptorily  challenge  not  more  than  three  of  the  persons  drawn  as  jurors 
for  the  truEd. 

ItafflfatioB. — Code  civ.  proc.,  f  1176,  as  am.  by  L.  Constnictton.— Downey  v.  Finucane,  205  N.  Y. 
1891,  ch.  169,  L.  1894.  eh.  4K  without  change;  originally  251,  affg.  146  App.  Div.  209,  130  N.  Y.  Supp.  988;  Lane 
rerisBd  from  L.  1847,  eh.  134i  f  1.  v.  Fenn,  65  Miso.  336,  120  N.  Y.  Supp.  237. 
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employ  of  a  party  to  the  action;  or,  if  a  party  to  the 
3  an  employee  tliereof  or  a  ahareholder  or  a  stockhoMer 
a  for  injuries  to  person  or  property,  that  he  is  a  share- 
cer  or  employee,  or  in  any  manner  interested,  in  any 
«  for  protection  agunst  liability  for  damages  for  injnry 
istitute  a  good  ground  for  a  challenge  to  the  favor  as 

M   HDtaim,  Bil     «  Fori  Ednrd  St.  R.  Co.,  Itl  N.  Y.  112;  O'Briea 

,  L.  leU.  oh.  *■    HeDokeD  *  mu«nbrook  Co.,  172  App.  Div.  143,  lU 

7.  i  I.  N.  Y.  Supp.  200. 
fVOlB.  Suidr 

r  array. 

enge  to  the  panel  or  array  of  trial  jurors  in  an  action 

lem  is  a  party  to,  or  interested  in  the  action,  or  counsel 

party, 
ittend  by  an  officer  who  is  a  party  to,  or  interested  in, 

unless  it  is  alleged  in  the  challenge,  and  is  estabU^ed, 
'awn  were  not  notified  and  that  the  omisraon  was  inteo- 

I  1177,  wlUi-     T,  tit.  4. 1  G6.     |  117S,  okHttUy  nrited  fram  R.  a.  pt. 

173.  without     3,  oh.  7,  lit.  4.  |  S7. 
8.,  pt.  3,  cb. 

nicipality  is  pai^. 

rd  or  not  of  recftrd,  wherran  a  city,  town  or  county  is 
'  challenge  to  a  trial  juror,  or  to  an  officer  who  notified 
r  the  officer  is  a  readent  of,  or  liable  to  pay  taxes  in, 
ia  a  party  to  such  action. 


n>r  for  relattonsliip. 

:om  sitting  as  jurors  if  related  by  consanguinity  or  affin- 
same  cases  in  which  judges  are  disqualified.  The  party 
he  objection  before  the  case  ia  opened,  but  any  other 
bjection  within  six  months  frcon  the  date  of  the  verdict. 


enges  of  talesmen. 

ribed  in  the  judiciary  law  is  subject  to  the  same  excep- 

T  trial  juror. 


tires. 

.  court  of  record  cannot  submit  to  a  nonsuit  after  the 

jury  to  con^der  the  verdict. 

Mt  dkuaa,  mtbaut    duuv*:  aci(inallr  rariMil  trom  (Mwnl  ioIm  of 


;  when  he  would  set  adde  a  contrary  verdict  as  against 
by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 
BittOT  o(  oiMTWillaii  to  i<inind>t«  nim  of  oivfl  pnotiea. 


art  34  TRIAL  §{  458-460 

§  468.  General  and  special  verdict  defined. 

A  general  verdict  is  one  by  which  the  jury  pronounces,  generally,  upon  aU  or  any  of 
the  issues,  in  favor  either  of  the  plaintiff  or  of  the  defendant.  A  special  verdict  is  one 
by  which  the  jury  finds  the  facts  only,  leaving  the  court  to  determine  which  party  is 
entitled  to  judgment  thereupon. 

DcrlT»tlOD. — Code  oiv.  proe.,  f  1186,  without  ohanse;     Maoninc  v.  Monaghen,  23  N.  Y.  639:  People  v.  W1]lisnu»- 

ocuoBaUy  revised  from  oode  of  proc.,  (S^-  burjdi  Turnpike  R.  A  B.  Co.,  47  N.  Y.  588;  Cut  t.  Carr, 

G«iicna  ▼onllet.— Kurs  ▼.  Doerr,  86  App.  Div.  607,     53  N.  Y.  251;  Ketcham  Nat.  Bank  v.  Ha<e&,  164  N.  Y. 


Rep.  84.  15  Hun  153. 

SpiOMi  TCffdlci.--Gabert  v.  Beach.  16  N.  Y.  606; 

§  459.  General  and  special  verdict  and  special  findings. 

In  an  action  to  recover  a  sum  of  money  only,  or  real  property,  or  a  chattel,  the  jury 
may  render  a  general  or  special  verdict,  in  its  discretion.  In  any  other  action,  except 
where  one  or  more  speci&c  questions  of  fact  stated  under  the  direction  of  the  court  are 
tried  by  a  jury,  the  court  noay  direct  the  jury  to  find  a  special  verdict  upon  all  or  any 
of  the  issues.  Where  the  jury  finds  a  general  verdict,  the  court  may  instruct  it  to  find 
also  specially  upon  one  or  more  questions  of  fact  stated  in  writing.  The  special  ver- 
dict or  special  finding  must  be  in  writing;  it  must  be  filed  with  the  clerk  and  entered  in 
the  minutes.  When  a  motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of  a 
verdict,  the  court,  pending  the  decision  of  such  motion,  may  submit  any  question  of 
fact  raised  by  the  pleadings  to  the  jury  or  require  the  jury  to  assess  the  damage.  After 
the  jury  shall  have  rendered  a  special  verdict  upon  such  submission  or  shall  have  as- 
sessed the  damage,  the  court  may  then  pass  upon  the  motion  to  nonsuit  or  direct  such 
general  verdict  as  either  party  may  be  entitled  to.  Where  a  special  finding  is  incon- 
sistent with  a  general  verdict,  the  former  controls  the  latter,  and  the  court  must  render 
judgment  accordingly. 

Dcrivatlaii.— Code  civ.  proe.,  ii  1187.  1188,  without     Div.  384,  80  N.  Y.  Supp.  73Q;  Mizsell  v.  N.  H.  &  H.  R. 
chance,  except  omieaion  of  laet  eentenoe  of  1 1187  which     Co.,  22  Mieo.  73, 49  N.Y.  Supp.  413;  Dougherty  v.  Salt, 


ia:  covered  under.  "Appeal."    (1585,   poet.)  J11S7   as     227.  N.  Y.,  200. 

'  i  1188,     App.  Div.  156. 47  N.  Y.  Supp.  961;  1 

~   "■  *    "'  Y.  bupp.  ao;  Kaianc 

125  n:  Y.  Supp.  249. 


am.  by  L.  1895,  ch.  94d,  L.  1904,  oh.  131;  originally  re-        Nonsnlt.— <?a8per8  v.  Dry  Dock,  etc.,   R.   Co.,  22 
'  from  oode  of  proe,  I  261.  last  paragraph. '  i  1188,     App.  Div.  156. 47  N.  Y.  Supp.  961;  True  v.  Lehigh  Valley 

Supp.  86;  Raising  v. 


vised  from  oode  of  proe.  f  261.  last  paragraph. '  f  1188,  App.  Div.  156. 47  N.  Y.  Supp.  961; 

oricinaUy  revised  from  code  of  proe.,  1 262.  R.  Co.,  22  App.  Div.  588.  48  N.  Y. 

In  fencnl.— Bank  of  State  of  New  York  v.  Southern  Town  of  Moreau.  68  Misc.  284,  12< 

Nat.  Bank,  170  N.  Y.  1;  Wright  v.  Wall,  94  Mise.  176,  KflMrvins   dediton   on    motion   for    ndnsnll.— 

157  N.  Y.  Supp.  869;  Altman  &  Co.  v.  Duriand,  186  App.  Rudolph  v.  Montant,  37  App.  Div.  896,  56  N.  Y.  Supp. 

Div.  114.  173  N.  Y.  Supp.  62.  28;  Sullivan  v.  Metropolitan  Street  R.  Co.,  87  App.  Div. 

PiirpoM.^Jones  v.  Nl  Y.  Central  4;  H.  R.  R.  R.  Co..  491.  56  N.  Y.  Supp.  88;  Savage  v.  Nassau  Electric  R. 

61  Bfiso.  139.  142,  114  N.  Y.  Supp.  749,  revd.  on  other  Co..  42  App.  Div.  241.  59  N.  Y.  Supp.  225.  affd..  168  N. 

grounds.  134  App.  Div.  39.  117  N.  Y.  Supp.  1113.  Y.  680:  Blyth  v.  Quinbv  A  Co.,  148  App.  Div.  871.  135 

Ctenerml  Teraiet.— Pangbum  v.   Buick   Motor  Co..  N.  Y.  Supp.  602;  Qriffith  v.  Metropolitan  Street  R.  Co., 


roio  V.  U'Acblue,  157  App.  Div.  204.  142  M.  Y.  supp.  grounos,  17 1  jn.  x.iin;  Alien  v.  niuion  iMiotor  ijar  <jo.. 

506;  Barrington  v.  Hotel  Astor.  184  App.  Div.  317.  171  71  Misc.  190.  127  N.  Y.  Supp.  419;  Slater  v.  United  Trac- 

N.  Y.  Supp.  840;  CahiU  v.  Oilman.  84  Misc.  372,  146  N.  tion  Co.,  98  Misc.  69.  162  N.  Y.  Supp.  181. 

Y.  Supp.  ^;  Perham  v.  Cottle,  98  Misc.  48,  162  N.  Y.  Snbmlsalon   of  questions   pending   motion   for 

Supp.  21.  nonsuit. — ^Hopkins  v.  Empire  Engineering  Corporation, 

SpoeinI  verdict.— Gardner  v.  Clark,  21  N.  Y.  399;  152  App.  Div.  570,  137  N.  Y.  Supp.  478;  Page  v.  Shain- 

Ketefaam  Nat.  Bank  v.  Hagen,  164  N.  Y.  446;  RusseU  wald,  62  App.  Div.  349,  65  N.  Y.  Supp.  174,  revd.  on 

v.^^Rhinehart,  137  App.  Div.  843,  122  N.  Y.  Supp.  539;  other  grounds,  169  N.  Y.  246. 

Ptadburn  V.  Buick  Motor  Co.,  151  App.  Div.  766,  137  Irregular  Terdlct.~-Carr  v.   Carr,   52  N.   Y.   251; 

N7y.  Suim.  37;  MeAuliife  v.  New  York  Central  A  H.  Parker  v.  Laney.  58  N.  Y.  469:  Jones  v.  Brooklyn  L. 

R.  R.  R.  Co.,  172  App.  Div.  597,  158  N.  Y.  Supp.  922;  Ins.  Co..  61  N.  Y.  79;  Briggs  v.  Hilton,  99  N.  Y.  617. 

Train  v.  Taylor.  51  Uun  215,  4  N.  Y.  Supp.  492;  Good-  FOWer  to  eorreet  Terdlet.— Rippley  v.  lYaser.  149 

win  V.  The  Ansooia.  185  App.  Div.  360,  173  N.  Y.  Supp.  App.  Div.  399, 134  N.  Y.  Supp.  259;  Donahue  v.  Wippert. 

194.  7  Misc.  506,  28  N.  Y.  Supp.  496;  Clark  v.  Lude,  63  Hun 

Mreetion  of  ▼evdlct.— McDonald  v.   Metropolitan  363,  18  N.  Y.  Supp.  271. 

St.  R.  Co.,  167  N.  Y.  66;  Sabatino  v.  Crimmins  Con-  Special  questions.— Murray  v.  New  York  Life  Ins. 


poUtan  Street  R.  Co..  63  App.  Div.  86,  71  N.  Y.  Supp.  Spedal  findings  of  tect.— Card  v.  Groesbeck,  140 

406,  revd.  on  other  grounds,  171  N.  Y.  106;  Hoey  v.  App.  Div.  30.  124  N.  Y.  Supp.  372. 

Metropolitan  Street  R.  Co.,  70  App.  Div.  60.  74  N.  Y.  Inconsistent  findings.— Kennecb/  v.   Ball   &  Wood 

BuvP-  1113:  Levy  v.  Grove  Mills  Paper  Co.,  80  App.  Co.,  91  Hun  197.  36  N:  Y.  Supp.  325. 

§  460.  Verdict  in  action  to  recover  money. 

In  an  action  to  recover  a  sum  of  money  only,  if  a  verdict  is  found,  either  in  favor 
of  the  plaintiff,  or  in  favor  of  a  defendant  who  has  set  up  a  counterclaim  for  a  sum  of 
money,  the  jury  must  assess  the  amount  of  damages.  The  jury,  under  the  direction  of 
the  court,  also  may  assess  the  amount  of  the  damages,  where  the  court  directs  judg- 
ment for  the  plaintiff  on  the  pleadings. 

]lMfr»tton.--Code  dv.  Droc.,  11183,  without  change;  Court  may  not  dlraet  Jadgment.— Lewis  v.  City 
originally  t«viaed  from  oode  of  proa,  f  363,  in  part.  Bealty  Co.,  168  App.  Div.  733,  143  N.  Y.  Supp.  1036. 


§{  461-464  CIVIL  PRACTICE  ACT  art.  34 

§  461.  Verdict  subject  to  opinion  of  cotirt 

Where,  upon  the  trial  of  an  issue  by  a  jury,  the  case  presents  only  questions  of  law, 
the  judge  may  direct  the  jury  to  render  a  verdict  subject  to  the  opinion  of  the  court. 
Notwithstanding  that  such  a  verdict  has  been  rendered,  the  judge  holding  the  trial 
term  may  set  aside  the  verdict  at  the  same  term  and  direct  judgment  to  be  entered  for 
either  party,  with  like  effect  and  in  like  manner  as  if  such  a  direction  had  been  given 
at  the  trial.  An  exception  to  such  a  direction  may  be  taken  as  prescribed  in  section 
four  hundred  and  forty-five  of  this  act. 

DcrlTmttoii.--Oode  dv.  proo..  f  1185.  withoat  chance;     Cormah.  16  N.  Y.  802;  Poole  ▼.  Kertnit,  59  N.  Y.  554; 

oruanally  revised  from  code  of  proc..  f  265,  in  part.  HoweIlv.Adaina,6SN.  Y.  814;  Maatonr.  Farm  Buildings 

Beferenee. — Issues  triable  by  the  court,  C.  P.  A.,     Ins.  Co..  73  N.  Y.  310;  Sayles  v.  ffims,  73  N.  Y.  551; 


566.  157  N.  Y.  Supp.  662.  Barb.  509. 


IMreetton  of  s  Tcrdlct. — ^Reinmiller  v.  Skidmore,  fiuseottoiu. — ^Voisin  v.  Commerdal  Mut.  Ins.  Ca. 
59  N.  Y.  661:  Byrnes  v.  City  of  Cohoes.  67  N.  Y.  204;  123  N.  Y.  120;  Elliott  v.  Van  Schaaek.  26  App.  Div.  587. 
Durant  v.  Abendroth,  69  N.  Y.  148;  Cowenhoven  v.     50  N.  Y.  Supp.  432;  Martin  ▼.  Piatt,  53  Hun  42,  5  N.  Y. 


Ball,  118  N.  Y.  231;  Matthews  v.  American  Central  Ins.     Suop.  862;  Leavitt  v.  Dodce,  16  N.  Y.  Supp.  309. 

Co.,  154  N.  Y.  449;  Murray  v.  City  of  New  York.  60        Motton  to  co  to  Jury  after  direction  of  Ycrdict.— 

App.  Div.  541.  69  N.  Y.  Supp.  559;  White  ▼.  Kenny,     Brown  Paint  Co.  v.  Reinhardt,  210  N.  Y.  162.  revi.  148 


146  App.  Div.  803.  131  N.  Y.  Supp.  416;  Fire  Depart-  App.  Div.  920.  132  N.  Y.  Supp.  1124. 

ment  v.  Thompson,  16  Hun  474;  Malloy  v.  Wood,  3  Sotting  osMto  TWdlct.~-lUsder  v.  Smith,  188  App. 

Abb.  369,  6  Duer  657:  Dougherty  v.  Salt,  227  N.  Y.  200.  Div.  674,  177  N.  Y.  Supp.  253. 
Verdict  subject  to  o^nlon  of  court.— Cobb  v. 

§  462.  Presence  of  plaintifF  not  necessary  when  verdict  delivered. 

It  is  not  necessary,  in  an  action  in  a  court  of  record,  to  call  the  plaintiff  when  the 
jurors  are  about  to  deliver  their  verdict. 

Dcrlvmtlon. — Code  civ.   proc..   f  1182,   first  dlauae  without  chance;  originally  revised  'rom  general  rules  of 
practice  (1874),  rule  38. 

§  463.  Disagreement  by  jury. 

Where  a  jury  empaneled  to  try  an  issue,  to  make  an  inquiry,  or  assess  damages,  can- 
not agree,  after  being  kept  together  for  such  a  time  as  is  deemed  reasonable  by  the  court 
before  which,  or  the  officer  before  whom,  they  were  empaneled,  the  court  or  officer  may 
discharge  them  and  issue  a  precept  for  a  new  jury  or  order  another  jury  to  be  drawn, 
as  the  case  requires;  and  the  same  proceedings  must  be  had  before  iJie  new  jury  as  if 
it  was  the  jury  first  empaneled. 

DcrlTation. — Code  civ.  proc.,  ( 1181,  without  change.  Co..  53  App.  Div.  443,  65  N.  Y.  Supp.  1123;  Qreen  v. 

except  the  omission  of  unnecessary  language.    Covered  Telfair,  11  Row.  260. 

as  to  justices'  courts  by  code  civ.  proc..  1  3008.    See  ju-  Takuif  papers  by  Jury.— Rowland  v.  Willetts,  9 

dlciary  law,  (  309.    \  1181,  originally  revised  from  R.  8.,  N.  Y.  170;  Durfee  v.  £veland,  8  Barb.  46;  Schappner  v. 

pt.  3.  ch.  8,  tit.  17.  \  26.  Scond  Ave.  R.  Co.,  55  Barb.  497. 

Failare  to  agree. — Caldwell  v.  New  Jersey  Steam-  Failure  to  answer  all  qnesttons. — ^Rippley  v.  Eraser, 

boat  Co.,  47  N.  Y.  282;  Seifter  v  .Brooklyn  Hdi^te  R.  149  App.  Div.  399.  134  N.  Y.  Supp.  259. 

§  464.  Reference  by  consent  of  parties. 

Except  in  a  case  specified  in  the  next  section,  the  whole  issue,  or  any  of  the  issues  in 
an  action,  must  be  referred,  upon  the  consent  of  the  parties  manifested  by  a  written  stip- 
ulation signed  by  their  attome5r5  and  filed  with  the  clerk.  Where  the  stipulation  does 
not  name  the  referee,  he  may  be  designated  by  the  court,  on  motion  of  either  party. 
Where  the  stipulation  names  the  referee,  the  clerk  must  enter  an  order,  of  course,  refer- 
ring the  issue  or  issues  for  trial,  to  that  person  only.  If  the  referee  named  in  a  stipula- 
tion refuses  to  serve,  or  if  a  new  trial  of  an  action  tried  by  a  referee  so  named  is  granted, 
the  court  must  appoint  another  referee,  unless  the  stipulation  expressly  provides  other- 
wise.   (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

DeriTatlon.—Code  civ.  proo.,  f  1011.  as  am.   by  L.  v.  Earle,  31  App.  Div.  236,  52  N.  Y.  Supp.  615;  Thurber 

1879,  ch.  542,  ori^nally  revised  from  code  of  proc..  \  270,  v.  Chambers,  4  Hun  721,  affd.,  66  N.  Y.  42;  Moore  v. 

and  part  of  J  273.  Met.  El.  Ry.  Co.,  74  Hun  639,  28  N.  Y.  Supp.  858;  N. 

The  amendment  of  1921  made  to  conform  to  rules  Y.  C.  A  H.  R.  R.  R.  Co.  v.  Flynn,  26  N.  Y.  Supp.  858; 

of  civil  practice,   106-111.  Morrison  v.  Met.  £1.  R.  Co.,  26  N.  Y.  Supp.  858,  57  8t^ 

Application  and  effect.— Wood  v.  Smith,  81  N.  Y.  Rep.  198. 
31;  Doyle  v.  Metropolitan  Elevated  Ry.  Co..  186  N.  Y.         Contested  actions  for  diroree.— Young  v.  Younc, 

595;  Hicka  Beach  Co.  v.  Frost,  99  Misc.  33,  168  N.  Y,  38  Misc.  109,  77  N.  Y.  Supp.  94;  McCleary  v,  McCleary. 

Supp.  203.  30  Hun  154;  Itres  V.  Ives,  80  Hun  136,  20  N.  Y.  Supp. 

Construction. — Saranao    Land    h    Timber    Co.    v.  1053. 
Roberts,  187  App.  Div.  361,  175  N.  Y.  Supp.  545.  Removal  of  referees.— Maieas  v.  Leony,  113  N.  Y. 

Judge    cannot    act   as   referee. — Countryman    v.  619;  Colwell  v.  Colwell,  14, App.  Div.  80.  43  N.  Y.  Supp. 

Norton,  21   Hun  17.  439;  Barber  v.  Lane,  60  App.  Div.  87,  69  N.  Y.  Supp. 

Consent  In  open  court.— Butterly  v.  Deering,  158  739:  Goldbcrger  v.  Maiihflttan:  Ry.  Co.,  8  MIso.  441,  28 

App.  Div.  181,  152  N.  Y.  Supp.  1050,  aflfd..  210  JN.  Y.  N.  Y.  Supp.  176;  Harris  v.  Brown.  24  Misc.  7,431  53  N. 

551.  ^  '  Y.  Sums.  938;  Burrows  v.  Dickinson,  35  Hun  4v2;  Pw- 

Terbal    undcrttandlng    not    blndlnc.— DiokShson  mers*  Nat.  Bank  of  Malone  v.  Houston,  44  Run  867; 
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dark  ▼.  Eldred.  54  Hun  6r  7  N.  Y.  Supp.  95:  Kleiii  t.  R.  R.  Co.  v.  Brooklyn  CSty  R.  Co.,  105  App.  Div.  88, 

Continentel  Ins.  Co.,  62  Hun  341,  17  if.  Y.  Supp.  218;  98  N.  Y.  Supp.  849;  Buffalo  Cold  Storage  Co.  v.  Baoon, 

EMhbers  ▼.  Wiokham,  21  N.  Y.  Supp.  647.  136  App.  Div.  283,  120  N.  Y.  Supp.  960;  May  v.  Moora, 

New  referee.— Knowlton  v.  AtUna.  134  N.  Y.  313;  24  Hun  851;  Berlo  ▼.  Met.  El.  R.  Co.,  15  N.  Y.  Supp. 

Hunts  V.  Akirid«e,  144  N.  Y.  608;  Brown  y.  Root  Mfg.  155;  Laeooq  ▼.  Pottier,  20  N.  Y.  Supp.  670;  Pomeroy  v. 

Co..  148  N.  Y.  294;  Saranae  Und  ^  Timber  Co.  v.  RdS-  Hocking  VaUey  RaOway  Co.,  187  App.  Div.  158.  175 

erta,  224  N.  Y.  877;  Mit«faeU  v.  Villaga  of  White  Plains,  N.  Y.  Supp.  484. 
9  App.  Div.  258,  41  N.  Y.  Supp.  496;  Brooklyn  Heights 

§  466.  Reference  in  discretion  of  court 

A  r^erence  shall  not  be  made,  of  course,  upon  the  conseipit  of  the  parties,  in  an  ao- 
tion  to  annul  a  marriage  or  for  a  divorce  or  a  separation;  or  an  action  against  a  corpo- 
ration, to  obtain  a  dissolution  thereof,  the  appointment  of  a  receiver  of  its  property,  or 
the  distribution  of  its  property,  unless  it  is  brought  by  the  attomey-^neral;  or  an  ac- 
tion wherein  a  defendant  to  be  affected  by  the  result  of  the  trial  is  an  infant.  In  a  case 
specified  in  this  section,  where  the  parties  consent  to  a  reference,  the  court,  in  its  dis- 
cretion, may  grant  or  refuse  a  reference;  and,  where  a  reference  is  granted,  the  court 
must  designate  the  referee.  If  the  referee  thus  designated  refuses  to  serve,  or  if  a  new 
trial  of  an  action  tried  by  a  referee  so  designated  is  granted,  the  court,  upon  the  appli- 
cation of  either  party,  must  appoint  another  referee. 

DcriTftttoB.— Oxle  oiv.  proo.,  f  1012,  as  am.  by  L.  MsvdatorF.— Hieks  Beaoh  Co.  v.  Froat.  99  Miao. 

1898.  eh.  317,  without  ehange.    See  code  of  proa.  §§  270,  33.  163^ N.  Y.  Supp.  203. 

272.  273.  lUtrfiiioiital  acttons.— Pratt  v.  Pratt.  2  App.  Div. 

In  EMMral.— Fallon  V.  Eglierta  Woolen  Mill  Co.,  24  634.  38  N.  Y.  Supp.  26;  White  v.  White.  138  App.  Div. 

MiM.  304,  53  N.  Y.  Supp.  672,  alTd.,  46  App.  Div.  630,  272,  122  N.  Y.  ^upp.  285;  Younc  v.  Young.  38  Mioo. 

61  N.  Y.  Supp.  1136:CentraI  Truat  Co.  v.  N.  Y.  C.  A  109.  77  N.  Y.  Supp.  94;  Ives  v.  Ivee,  80  Hun  136,  29  N. 

H.  R.  R.  R.  Co..  42  Hun  602;  Brown  v.  Root  Mfa.  Co..  Y.  Supp.  1063. 
76  Hun  159,  27  N.  Y.  Supp.  551,  affd.,  148  N.  Y.  294. 

§  466.  Compulsory  reference. 

The  court,  of  its  own  motion,  or  upon  the  application  of  either  party,  without  the  con- 
flent  of  the  other,  may  direct  a  trial  of  the  issues  of  fact,  by  a  referee,  where  the  trial 
will  require  the  examination  of  a  long  accoimt  on  either  side  and  will  not  require  the 
decision  of  difficult  questions  of  law.  In  an  action  triable  by  the  court  without  a  jury, 
a  reference  may  be  made  as  prescribed  in  this  section  to  decide  the  whole  issue  or  any 
of  the  issues;  or  to  report  the  referee's  finding  upon  one  or  more  specific  questions  of 
fact  involved  in  the  issue. 

DcrlvAitoD.— Code  oiv.  proo..  §  1013,  without  chance;     Williama.  24  Miao.  392,  53  N.  Y.  Supp.  551;  Smith  v.  N  . 
originally  reviaed  from  code  of  proo..  i  271,  introductory     Y.  C.  A  H.  R.  R.  R.  Co..  29  Miao.  439.  61  N.  Y.  Supp. 


▲liplleaiioii    and    effect.— Doyle    v.    Metropolitan 


934.  affd..  47  App.  Div.  634.  62  N.  Y.  Supp.  1147:  Haxard 
v.  Warner,  32  Mi«c.  771.  66  N.  Y.  Supp.  474;  Fowler  v. 

Elev.  Ry.  Co.,  136  K.  Y.  605;  Cmrare  State  Tdeph.  i     Peek.  51  Misc.  546.  99  N.  Y.  Supp.  816;  Lustcarten  v. 

Tdec.  Co.  V.  Bioklord,  142  N.  Y.  224;  Rumell  v.  Lyth.     Harlem,  56  Misc.  606,  107  N.  Y.  Supp.  612;  Levine  v. 

66  App.  Div.  290.  72  N.  Y.  Supp.  615;  Roome  v.  Smith.     Royal  Bank.  61  Miao.  226.  113  N.  Y.  Supp.  523;  EUa- 

123  App.  Div.  416,  107  N.  Y.  Supp.  1088;  Lindner  v.     worth  Collieries  Co.  v.  Pennsylvania  R.  R.  Co.,  94  Misc. 

Starin.  128  App.  Div.  664.  112  N.  Y.  Supp.  1036;  People     659.  159  N.  Y.  Supp.  1020;  Maas  v.  Swalbaoh.  96  Misc. 

V.  Levy.  16  Misc.  615.  40  N.  Y.  Supp.  743;  Farmers'     550,  160  N.  Y.  Supp.  846;  Morrel  v.  Morrel.  17  Hun  324; 

Nat.  Bank  of  Malone  v.  Houston.  44  Hun  567;  Kimbel     Roberson  v.  Mutray.  73  Hun  490.  26  N.  Y.  Supp.  480; 

V.  Maaon.  61  Hun  337,  16  N.  Y.  Supp.  72.  Knope  v.  Nunn.  75  Hun  287.  26  N.  Y.  Supp.  1074;  Bar- 


N.  Y.  485;  Malone  v.  Sainta  Peter  and  Paul's  Church.  Supp.  689;  Emerson  v.  Kniffin,  189  App.  Div.  924,  180 

172  K.  Y.  260;  Kings  County  lighting  Co.  v.  Woodbury.  N.  Y.  Supp.  936;  Greims  v.  Utica  Gaa  A  Electric  Co.. 

in  App.  Div.  451.  164  N.  YTSupp.  380.  110  Misc.  728.  180  N.  Y.  Supp.  667. 

Aeaoat  not  refenble.— Standard  Fashion  Co.  v.  Determiiuitloii  of  qaesnon   by  pleodlngs   ond 

Si^el-Cooper  Co..  44  App.  Div.  121,  60  N.  Y.  Supp.  739;  sflldftflts.— Snell  v.  Niagara  Paper  Nlills,   193  N.  Y. 

Read  v.  Losin.  31  Hun  286;  WiUaid  v.  Doran  A  Wiigfat  433.  affd.,  126  App.  Div.  921,  111  N.  Y.  Supp.  1145; 

Co.  48  Hun  402.  1  N.  Y.  Supp.  345.  388.  Crawford  v.  Canary.  28  App.  Div.  135.  50  N.  Y.  Supp. 

Bib  minotloii  of  long  oeconnt,  what  conatl  tates. —  874;  Hoffman  House  v.  Hoffman  House  Cafe.  36  App. 

Csmp  V.  lagersoU.  86  N.  Y.  433:  Cassidy  v.  MoFarland.  Div.  176.  55  N.  Y.  Supp.  763;  Middleton  v.  Ames,  41 

139  N.  Y.  201;  Nat.  Shoe  A  L.  Bank  of  NT.  Y.  v.  Baker.  App.  Div.  498.  59  N.  Y.  Supp.  645;  Kindberg  v.  Chap- 

148  N.  Y.  581;  NiooU  v.  Haas.  5  App.  Div.  208,  39  N.  Y.  man.  115  App.  Div.  154.  100  N.  Y.  Supp.  686;  Krinski 

Supp.  205;  John  Weber  A  Co.  v.  Hearn.  7  App.  Div.  v.  Mensohel.  168  App.  Div.  491,  153  N.  Y.  Supp.  996; 

306.  40  N.  Y.  Supp.  273;  Hedges  v.  Methodist  Protestant  Mugler  v.  Castleton  Hotbl  A  Realty  Co.,  168  App.  Div. 

Church,  23  Am).  Div.  347,  48  N.  Y.  Supp.  154;  MoAleer  492.  153  N.  Y.  Supp.  1025;  DalseU  v.  Fahy's  Watch 

V.  Sinott.  30  App.  Div.  318.  51  N.  Y.  Supp.  956;  Connor  Case  Co.,  12  Misc.  857,  33  N.  Y.  Supp.  564;  Guaranty 

r.  Jaekaon.  53  App.  Div.  322.  65  N.  Y.  Supp.  693;  Imp.  Trust  Co.  v.  Robinson,  31  Misc.  277.  64  N.  Y.  Supp. 

*  Tr.  Nat.  Bank  v.  Werner,  54  App.  Div.  436.  66  N.  Y.  366;  Berry  v.  Maldonado  A  Co.,  61  Misc.  442,  113  N.  Y. 

Supp.  996:  Fiaher  v.  Haines.  62  App.  Div.  66,  70  N.  Y.  Supp.  800;  Irving  v.  Irving,  90  Hun  422,  35  N.  Y.  Supp. 

Supp.  787;  Leary  v.  Albany  Brewing  Co.,  66  App.  Div.  744,  affd..  149  N.  Y.  573. 

407,  73  N.  Y.  Supp.  657;  Ames  v.  French,  83  App.  Div.  Wliftt  moat  be  shown.— Thayer  v.   McNaughton, 

452.  82  N.  Y.  Suro.  452;  Hoff  v.  Reid  A  Co..  110  App.  117  N.  Y.  Ill;  Spenoe  v.  Simis.  137  N.  Y.  616;  C.  A  C. 

Div.  95,  97  N.  Y.  Supp.  107;  Smith  V.  London  Assurance  "*       •    ^          ,^  ..       ^      «.  *__    rx._-   ^^    *-.  vt   v 
Gonwration.  114  App.  Div.  868,   100  N.  Y.  Supp.  194; 
appeal  diamisaed,  186  N.  Y.  541;  Barber  v.  EUingwood, 


3upp.  I 

f.  Sopp.  380;  Vega  CoK>perative 'Creamery  Aasn.  v.  Bents  v.  Oarleton  A  Hovey  Co..  114  App.  Div.  865,  100 
!>Bft,  180  A]».  Div.  267,  167  N.  Y.  Stmp.  481;  Amsden  N.  Y.  Supp.  206;  Smith  v.  London  Assurance  Corporation. 
^  ThKlen'  National  Bank.  182  App.  Div.  474.  170  N.     114  App.  Div.  868, 100  N.  Y.  Supp.  194;  appeal  diamisaed. 
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23B.  1S3  N.  T.  Sopp.  102S:  D»ly  v.  aiy  of  N*«  Yort, 
IfiO  App.  DIv.  lOe.  134  N.  r.  Supp.  7M:  Miqder  t. 
CBatlstOD  HoMI  A  Reitty  Co.,  ISS  App.  Div.  ^,  103 
N.  y.  Supp.  102S;  Smith  t.  SnDHn,  !e  Min.  ISl,  M 
N.  Y.  Bupp.  7S3;  Ftanwt  T,  Otlcnben,  36  Mite.  B31.  74 
N.  Y.  Supp.  3M:  Pries  7.  Pvkar.  44  Mite.  AS2.  90  N.  Y. 
Bupp.  98:  Bmith  t.  OaUiKa.  lOS  Mbc.  19.  17Z  N.  Y. 
Supp.  334;  FUoe  v.  Cheatbrou^.  1  Hun  £77.  affd.,  S3 
N.  f.  31S;  Claflin  t.  Dnke.  SSHiin  144;  Relln  t,  Payiis, 
Gl  Hud  31B,  4  V.  Y.  Supp.  Z2T:  MitcheU  r.  OliTer,  H 
Hun  208^  0  N.  Y.  Supp.  347;  Brown  t.  Finoh,  IS  N.  Y. 

altonuT. — Randall  t.  Bher- 
.  AcksDburifa.  147  N.  Y. 
[.  Y.  484;  Erta  v.  Dean. 
.  7471  RIcluuda  v.  Stolua, 
p.  24a;  Abbott  T.  CorUn. 
II.  103:  Hedni  r.  MMho- 
SApp.DiT7547,  48N.  Y. 
1  App.  Div.  IBl,  48  N.  Y. 
App.  DiT.  343.  B4  N.  Y. 
I  App.  Div.  HI,  eON.  Y. 
lakT  13fi  App.  Div.  814. 
.  Amend.  164  Ak>.  Div. 
H  V.  Allan.  28  I^ae.  MO, 


1  «.  Y.  Hupp.  oa»;  in-r, 
r.  Bupp,  184;  An»]  App. 
in  V.  Schnnatifn.      138  . 


■h  V.  Datrarfi.  82^,  Y. 
105  N.  Y.  Gil:  People  v. 
.  Colorado  FubI  A  i:  Co., 


128  App.  Div.  «ft4.  112  N.  Y.  Sun.  1 

Sehemurhorn.  33  Miao. Z87.  66  N.  T. Bupp.  M - .  ---  --- 

T.  Teale,  «  Hun  632:  People  v.  Wood,  H  Hun  43«.  7  N. 
Y.  Bupp.  713;  Chu  Fawn  v.  Irwin,  73  Bun  1B3,  OB  N.  Y. 
Supp.  871;  Hibbud  v.  Conun.  AJL  L.  Int.  Co..  34  N.  Y. 
Supp.  332:  Avery  v.  Band.  41  N.  Y.  Suin.  S3;  Mocae  v. 
Mdih  Dry  Do^  t  auMii  Co.,  Ill  UUD.  718,  181  N. 
Y.  Bupp.  17B. 

Tort.— RowUnd  v,  Eowland,  1*1  N,  Y.  486:  Wiak- 
ham  v.  Tnaee.  13  Hun  431;  Uorriton  v,  Horroeka.  lO 
Hun  42S;  People  v.  Wood.  M  Run  438,  7  N.  Y.  Supp. 
712;  Baca  v.  SiepaM  A  Lumb,  Co..  76  Hun  134i,  27  N. 
y.  Supp.  Ue.  sOa.,  143  N.  Y.  623:  flero  v.  Pauldinc.  6 
N.  Y.  Suni.  122;;  Sua  v.  Sbepanl  ^  M.  L.  Co.,  27  N.  Y. 
Bupp,  SW. 

OmMUmu.— Bearle  v.  Baltt«d  A  Co.,  67  HIm. 
£60,  124  N.  Y.  Supp.  811. 

AeUan  for  aMMndiw.— HQl  v.  Rsynoldi,  ISS  N. 
Y.  568,  nvc.  110  App.  Kv.  6S9,  104  N.  Y.  Sinn.  808; 
LoVfltiu  V.  Lenoi  Corp.,  38  App,  Div.  263,  84  N.  ¥.  Supp. 
724;  Bnnnan  v.  Gale.  44  App.  DIv.  396.  61  N.  Y.  Bupp. 
fi:  Knoi  V,  Gleaxm,  63  App.  Div.  W,  71  N.  Y.  Bupp.  213; 
Klikwood  V.  Smitb.  72  App.  Div.  402,  7S  N.  Y.  Supp.  lOlS: 
Jonaa  v,  Leater,  77  App.  Div.  17*,  78  S.  Y.  Bupii.  1000; 
WeldoD  V.  BTOwn.  84  App.  Div.  4S2.  S2  N.  Y.  Bupp. 
10ei;CayardT  TeuuCrudeOilAMiniuCo.,  118 An. 
'"-  209,  103  N.  Y.  Supp.  437;  Poet  v.  Van  Sioien,  IS 
Div.  796.  117  N.  Y.  Bupp,  65*;  Stair  v.  BellMik, 
___  App.  Div.  277,  122  N,  Y.  Ehipp.  1051;  AveriB  t. 
Emsnon.  74  Hun  157.  2fl  N.  Y.  Supp.  B80:  Btokea  v. 
Btokea,  S7  Hun  182.  33  N.  Y,  Supp.  1M4- 

RcTtaw  of  •!<«  of  nftnnra.— Roaln  Boldita 
Land  Co.  v.  Burrowea.  22  App.  Div.  540,  48  N.  Y.  Bupp, 
16:  Fiahei  v,  TutUe,  164  App.  Div,  216,  1*9  N,  Y.  Bupp. 


§  467.  Con^ulsory  reference  upoo  questions  incidentally  arising. 

The  court,  of  its  own  motion,  or  upon  the  application  of  either  party,  without  tb"  con- 
sent of  the  other,  likewise  may  direct  a  reference  to  take  an  account  and  report  .,0  tbe 
court  thereon,  dther  with  or  without  the  testimony,  after  interlocutory  or  final  judg- 
ment, or  where  it  is  necessary  to  do  so  for  the  information  of  the  court;  and  also  to 
determine  and  report  upon  a  question  of  fact  arising  in  any  stt^  of  the  action,  upon 
a  motion  or  otherwise,   except  upon  the  pleadings. 

I>«rtf»tlon.— Code  oiv.  proo..  1 1018. 
1  code  of  proo.,  4 
e  triable  1iy  eoui 


A.J  I  427.     Pnctice  upo 
"To  take  an  aeeauDt."- 


ithout  ehanae; 
I,  aubda.  2.  3. 


75  Hun 


antral  Trutt  Co.  v.  N. 


Stubbi  V.  Ripley.  39 
luoe  to  ht  int  d 

72App.Dlv.429,7SN. 
81  App.  Div.  4S2.  82  1\. 
87  Hun  IS2.  33  N.  Y,  Si 
When  rcfarncc  pn 
N.  Y.  181:  Zapp  v.jllil 

lade.  2?^ 


1.  V.  ffieael-Cooper 

S739:Tii»ll«r  of 
N.  Y.  Supp.  33: 


10B3;  Clift  V.  Moas 
„.  affd,.  151  N.  Y.  S28; 
■l.Y.  Supp.  791;  Matter 
,.  «f  .1.  I.  Supp.  1117;  Roon  v, 
i.™  .«»  a  lemi  Und  Co..  sTSm  107,  33  N.  Y. 
Supp.S4a;0'Caimarv.FeUi.8THun  179.33  N.  Y,  Supp. 
1071,  Mid,.  117  N,  Y,  614;  aenieoW  V.  W.  S.  Coops 
Co..  I3fl  N.  Y.  Supp.  93. 

Befcrenee  to  bear  and  report. —Rovcianek  v.  Koe- 
aalko.  61  App.  DIv.  486,  70  N.  Y.  Supp.  36;  Dgaji  - 
Dilop.  82  Hun  561,  31  N.  Y,  8u  ""       "  "" 

Wkeo    ntoenee    Impnwtr.    

eti.,  Co.  V.  Utica  DropFone  Co.,  112  App.  Div.  703, 
N..  Y.  Bupp.  7—-  ' "-  .-■■■--■-       " 


1.*  81  Hun  890   30  rf.  y!  S 


ted.,  145  n! 


I.  M 


ter  of  Valentine.  72 

09  N.  Y.  61;  WoodwBrd  v. 
uiv.  mi,  43  N.  Y.  Supp  830;  Salit- 
)p.  niv,  316,  18  N.  Y.  Supp,  75,  revd. 
.&  N.  Y.  278:  Parker  v,  Pullman  A 
—  "  "  Y,  Sunp  734;  Bucbholtt 
,  5B  App.  Div.  E«fl.  BO  N. 
(etropoBlan  Traction  Co., 
210,  71  N,  Y  Supp.  289:  Matter  ot  Culli- 
Div.  S40,  87  N.  V;  Bupp.  817;  Neal  v,  Gil- 
),  DIv.  839.  108  N.  V.  Supp,  118;  Sproull 
T  Mite.  27.  56  N,  Y.  Supp.  1001:  Jotneon 
Copper  Mining  Co..  58  Mi«;,  353,  110  N, 
;  Turner  v.  New  York  Crnl.  &  H.  R.  R.  R. 
upp.  118:  Fine  v.  CLnton 
lubba  V,  Ripley.  39  Hun 
-eople  ei  rel.  Liel  yiar  v.  SI.  Louit  A  S.  F,  Ry.  Co.. 
tn  552:  Aldin««  v.  Push,  57  Hun  181,  10  N.  Y, 
881.  affd..  132  N.  Y.  103:  Matter  ol  Lake  Shore  i 
"  ~  "HunSSS.  20N.Y.  Supp.  573;  Wameley 
-"  ■■   -  -■-  "  N.  Y.  Supp.  85;  Baker 


Co.,  36  A"pp."Div.-208,"5«  N. 
V.  Florida  EasMToMt  Ry.  Co 

83  Ann.  Div.' 
nan.  %  Aro.  : 

"'loTilliM." 


_  . „. ___, .  .laobattan  Er-  Co.,  12 

Miwj.  330.  33  N.  Y.  Bupp.  655;  Bloom  v.  Nat,  UnJlwl 
Benefit  eavinn  A  Loan  Co..  81  Hun  120,  30  N.  Y.  Supp. 
700.  affd.,  152  N.  Y.  Ill:  Crumbie  v.  Manhattan  fty. 
Co.,  83  Hun  1,  31  V.  Y.  Supp.  497;  Fransia  v,  Poitfr, 
88  Hun  328,  34  N,  Y,  Bupp.  782;  Maaennii  v.  Sohdd. 
92  Hun  521.  36  N,  Y.  Bupp.  1030. 

PowMB  of  referee.— Marah all  v.  Meech.  61  N.  Y. 
110:  Roberta  v.  White,  73  N.  Y.  37S:  Earle  v.  Earle^  93 
N.  Y.  104;  Doyle  v.  M.  E.  R.  Co.,  136  N.  Y.  505:  Gnr- 
caynaki  v,  "        '  — "   "  —    "°    "'" 


6  Hun  3 
at  oF  fac 


y  Co.. 


V.  Horlon  A  Co.,  68  Hud 

§  468.  Proceedings  where  several  referees  appointed. 

Where  the  court  is  authorized  to  appomt  a  referee,  it  may  appoint  either  one  or  three, 
in  its  discretion.  And  where  a  reference  is  made  by  consent  of  the  parties,  they  may 
select  any  number  of  referees,  not  exceeding  five. 

Where  the  reference  is  to  more  thafi  one  referee,  all  must  meet  together  a 


tnd  hear  all 


art  84  TRIAL  §469 

the  aU^ations  and  proofs  of  the  parties;  but  a  majority  may  appoint  a  time  and  place 
for  the  trial,  decide  any  question  which  arises  upon  the  trial,  sign  a  report  or  settle  a 
case.  Any  of  them  may  administer  an  oath  to  a  witness;  and  a  majority  of  those  pres- 
ent at  a  time  and  place  appointed  for  the  trial  may  adjourn  the  trial  to  a  future 
day. 

IlctlT»tlon.— Tint  two  Bontenees  are  oode  dv.  proo.,  N.  Y.  391;  People  ex  rel.  Beoker  ▼.  Burton.  65  N.  Y.  452. 

1 1025.     LMt  two  eenteiuiw  we  oode  dv.  proo.,  11026.  Tkree  refcrMfl  r«hued.— ^Devfin  v.  Mayor,  11  Daly 

11025,   origiDally  reviaed  from  oode  of  proc.,   1273,  in  363. 

part  1 1026,  orisinally  reviaed  from  R.  B.,  pt.  3,  oh.  6,  Slgiiatare  of  report.— Townaend  v.  Qlena  FaUa  Ina. 

tit.  6,  146.  Co.,  10  Abb.  N.  S.  277. 

la  fMicnL'— People  ex  rel.  Hubbard  v.  Harrla,  63 

1 46d.  General  powers  of  a  referee. 

The  trial,  by  a  referee,  of  an  issue  of  fact,  must  be  brought  on  upon  like  notice  and 
conducted  in  like*manner  as  where  the  trial  is  by  the  court  without  a  jury.  The  referee 
exercises,  upon  such  a  tri^l,  the  same  powers  as  the  court,  to  grant  adjournments,  to 
preserve  order,  and  punish  a  violation  thereof,  or  to  subpoena  a  witness  to  attend  before 
him  and  in  a  proper  case  to  bring  with  him  a  book,  document  or  other  paper.  Upon 
the  trial  of  an  issue  of  fact,  the  referee  exercises  also  the  same  power  as  the  court,  to 
allow  amendments  to  the  summons  or  to  the  pleadings;  to  compel  the  attendance  of  a 
witness  by  attachment;  and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attend- 
ance, or  refusal  to  be  sworn,  or  to  testify.  On  a  hearing  before  a  referee  or  referees,  the 
plaintiff  may  submit  to  a  nonsuit  or  a  dismissal  of  his  complaint  or  may  be  nonsuited 
or  his  complaint  may  be  dismissed,  in  like  manner  as  upon  a  trial,  at  any  time  before 
the  cause  has  been  finally  submitted  for  decision. 

Where  a  final  judgment  upon  the  whole  issue  must  be  awarded  in  a  referee's  report, 
the  referee  may  make  a  computation,  or  an  assessment,  or  take  an  account,  or  proof 
of  a  fact,  for  the  purpose  of  enabling  him  to  award  the  proper  judgment  or  enabling 
the  court  to  carry  it  into  effect;  and  he  may  ascertain  and  fix  the  damages,  as  a  jury 
may  do  upon  the  execution  of  a  writ  of  inquiry.  The  powers  conferred  by  this  section 
are  exercised  in  Uke  manner  and  upon  like  tenns  as  similar  powers  are  exercised  by  the 
court  upon  a  trial.    (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

Derirmilon.— Code  eiv.  proo..  §  1018,  amended.    The  Kelly  v.  St.  Miohael'a  Roman  Oatl\olio  Churoh.  148  App« 

new  matter  in  the  aeoond  aentenoe  is  tdken  from  oode  Div.  767,  133  N.  Y.  Supp.  328;  In  re  Gearna.  27  Miso. 

ehr.  proo.,  f  1017,  and  §1017  »  omitted.    The  matter  76. 58  N.  Y.  Supp.  200;ffinelairT.  NeilVlHunSO;  Knapp 

omitted  from  the  firat  aentenoe  ia  unneoeetary  in  view  v.  Hun«erford,  7  Hun  688;  Ril^  y.  Corwin,  17  Hun  597 ; 

of  the  lancuace  retained  that  the  trial  ia  to  be  eon-  Snow  v.  Cable,  19  Hun  280;  &napp  v.  Fowler.  26  Hun 

duoted  before  the  referee  "in  like  manner"  aa  in  a  trial  200;  Wiloox  v.  Onondaga  Co.  Savinga  Bank,    40  Hun 

before  a  coort  without  a  jury.    The  new  matter  in  the  297;  Button  v.  Sohuvler's  Steam  Tow  Boat  line.  40 


aertad  to  eover  referenee.    §  1018,  originally  reviaed  from  Hun  385.  24  N.  Y.  Supp.  1097.  a£fd.,  147  N.  Y.  338; 

code  of  proc.,  f  272;  next  to  laat  aentenoe  was  new  in  Robeson  v.  Central  R.  Co.,  76  Hun  444,  28  N.  Y.  Supp. 

code  cIt.  proo.,  {  1017,  oriainally  reviaed  from  R.  8.,  pt.  104;  Mowell  v.  Van  Buren,  77  Hun  669,  28  N.  Y.  Supp. 

3,  ch.  6.  tit.  6.  I  45.    f  1233.  am.  by  L.  1877,  ch.  416;  1035:  Drew  v.  Lonfwell.  81  Hun  144.  30  N.  Y.  Supp. 

oruiaaUy  reviaed  from  code  of  proo.,  f  389.  in  part.  753;  Drake  v.  Siebold,  81  Hun  178.  30  N.  Y.  Supp.  697; 

The  amendment  of  1921  made  to  conform  to  rules  Rocker  v.  Wildforster,  20  N.  Y.  Supp.  9;  McCready  v. 

of  civt<  praetioe,   106-111.  Farm.  L.  &  T.  Co.,  29  N.  Y.  Supp.  361;  Grattan  v.  Met. 

■crcraieca.—AppMl  from  final  judgment  after  affirm-  L.  Ina.  Co.,  80  N.  Y.  Supp.  281. 

of  interlocutory  judgment,  C.  P.  A.,  §  603.  Powers  M  to  evidence. — Lathrop  v.  BranhalU  64 

Nooauit  before  rdferee;  teaUmony  in  referenoee  other  N.  Y.  365;  Blaahfield  v.  Empire  State  Telephone  &  Tele- 


thMi  trial  for  iaaoea,  exoeptiona  when  filed,  nalea  of  civil     paph  Co.,  147  N.  Y.  520;  Kopetiky  v.  Metropolitan 
pTBctioe,  I'O.  Elev.  Ry.  Co..  14  Miao.  311,  35  N.  Y.  Supp.  766.affd.. 

Powen  In  general.— Soofield  v.  Hermandes,  47  N.     159  N.  Y.  539;  Milea  v.  Sackett.  30  Hun  68;  Adama  v. 


T.  313;  Schuyler  v.  Smith.  51  N.  Y.  809.  317;  Van  Derlip  Olin,  64  Hun  268.  18  N.  Y.  Supp.  899;  Doremua  v.  Dore- 

▼.  Keyaer,  68  N.  Y.  443;  Matter  of  Attorney-General,  mus,  76  Hun  337,  27  N.  Y.  Supp.  1039. 

22  Am.  Div.  285.  47  N.  Y.  Supp.  883;  Albany  Braaa  A  Power  to  reopen  ease.— Wright  v.  Rensena.  133  N. 

Iron  Co.  V.  Hoffman,  30  App.  Div.  76,  51  N.  Y.  Supp.  Y.  298;  De  Witt  v.  Monjo,  46  App.  Div.  633,  61  N.  Y. 

779;  Ward  v.  Bronaon,  126  App.  Div.  508,  110  N.  Y.  Supp.  1046;  Decker  v.  O'Brien,  13  Misc.  94,  34  N.  Y. 

'^ipp.  335;  MoCleary  v.  MoCleary,  30  Hun  154;  New  Supp.  81 ;  Page  v.  Methfeosel,  71  Hun442,25N.  Y.  Supp. 

iTark  Elevated  R.  Co.  v.  McDaniel.  31  Hun  310;  O'Brien  11.  affd.,   145  N.  Y.  602. 

r.  Oatakill  M.  R.  Co.,  32  Hun  636;  Garcaynaki  v.  Ruasell.  Power  to  pnnlsb  witnesses  for  eontompt. — People 

'5  Hun  402.  27  N.  Y.  Supp.  458;  Manmng  v.  Manning,  ex  rel.  Bald^on  v.  Miller.  9  Miac.  1,  29  N.  Y.  Supp.  305; 

rZ  Hiin221, 33  N.Y.  Supp.  1029;  ErhardvTKinga County.  Matter  of  Attorney-General.  21    Misc.   101,  47  N.  Y. 

«    N.   Y.   Supp.   656.  Supp.  20.  affd.,  22  App.  Div.  285.  47  N.  Y.  Supp.  883; 

Power  to  Ure  stenographer.— Baff  v.  Eliaa.   152  Mflton  v.  Richardson,  21  Misc.  380,  47  N.  Y.  Supp.  735; 


.  Div.  226,  136  N.  Y7  Supp.  563.  Naylor  v.  Naylor,  32  Hun  228. 

mcadmeni   of   iileftdlngs. — ^Bockes    v.    Lansing,  Fees,   reqnest   for   advsneement. — Topia    Mining 

4  N.  Y.  437;  Price  v.  Brown,  98  N.  Y.  388;  Bennett  v.  Co.  v.  Warfield.  145  App.  Div.  422,  129  N.  Y.  Supp. 

JEricoHoral  Ina.  Co.,  106  N.  Y.  243;  Eldred  v.  Eamea,  1076. 

5  N.  Y.  401;  Miehola  v.  Scranton  Steel  Co.,  137  N.  Y.  Code  civil  proe^  t  11S2S;  appllestlon.— Hasbrouck 

1;  BdoLaugUin  v.  Webster,  141  N.  Y.  76;  Warner  v.  v.  New  Palts  H.  A  P.  Traction  Co.,  98  App.  Div.  5fi3,  TO 

ibeoek,  9  App.  Div.  398,  41  N.  Y.  Supp.  493;  Perry  v.  N.   Y.   Supp.   977;  Wintcrson  v.    Hitchings.  34  N.  Y. 

nrenaon.  82  App.  Div.  94.  81  N.  Y.  Supp.  586,  affd.,  Supp.  18. 

8  N.  Y.  650;  Bamum  v.  WiUiama,  No.  1,  91  App.  Div.  idem;  Necessity  for  proof.— Albright    v.   Trinity 
I,  86  N.  Y.  Supp.  821;  Perkins  v.  Storrs,  114  App.  Presbyterian  Church.  170  App.  Div.  70.  157  N.  Y.  Supp. 
-\  322,  00  N.  Y:  Supp.  840;  People  v.  Albion  Cider  ic  79. 
Co.,  188  App,  Div.  865.  118  N.  Y.  Supp.  15; 
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rt. 

a  ehail  apply  to  a  referee's  report: 

the  requirements  as  to  a  detnsbn  by  tlie  court  ia  a  like  caas; 
lue  ia  aa  iaaue  of  fact,  the  report  Stands  aa  a  decimoa  of  the 

referee  of  an  issue  of  fact,  or  where  a  reference  is  made  as  pre- 
dred  and  nxty-eeven  of  this  act,  his  wntten  report  ^ther  must 
delivered  to  the  attorney  for  one  of  the  partiee  within  sixty 
he  cause  or  matter  is  finally  submitted;  otherwise  either  party 
d  may  serve  a  notice  upon  the  attorney  for  the  adverse  party 
ference.  In  such  a  case  the  action  must  thenceforth  proceed  as 
m  directed;  and  the  referoe  is  not  entitled  to  any  fees,  (Am. 
rt  Oct.  1,  1921.) 

voidiiic  uid  eoTS*  (bb.  Ill  Asp.  DiT.  SOS,  97  N.  y.,Biuip.  SSS  Dame  t. 
irefnva'B  itpott,  Aa  Murnud,  I3il  Add.  Dit.  3gS,  134  N.  Y:  Sudb.  17:  Bwl- 
u  u«  ooTsred  unda     ford  V.  Hol-TBti  Co..  140  App.  Div.  2S3.  135^.  Y.  Sum- 

„     .    .      »    ,        .....  ,-,     ,  ._._    _     „__.._      ,  ,j  ^  jjj^     jjo     jjj  J,     y     g^ 

Jar.  ns  App.  IMv.  3fl0,  133  N.Y. 


put.  jlfUl.MMn.  G77.>Sd..UApp.DiT.SlS.MN.Y.Supp.  lU3:Burrit( 
e^  L.  ises,  di.  946.  T,  Burritt,  SS  mW  SB.  103  N.  Y.  8upp.  477:  Aippa  t. 
Kt  nnMnM  oriflnUbr  Cumui.  33  Hun  ISO,  »Sd.,  S4  N.  Y.  OSO;  Oui  t.  cWa. 
,  If  367,  373.  f  133S,  66  HuD  4S3.  31  N.  Y.  Supp.  341;  Morrow  v.  McMftboo, 
illV  nrind  from  ooda    7S  N.  Y.  Snpp.  fi34. 

UL  br  L.  1SS3,  oh.         BitHutoD  of  UnM.— BsUou  t.  Panoni.   55  N.   Y. 

of  proo.,  I  273.  Utt  673;  SprooU  v.  SUr  Co..  96  App.  Di^,  fiT5,  61  N.  Y. 
Siuip.  404;  QiU  t.  Ovk,  31  Mih.  337.  65  N.  Y.  Supp. 
I  to  oODf oim  to  ru'M  40B,  &l!rd.,M  App.  DiT.  617, 6SN.Y. Supp.  I133;Mtttcr 
of  RobluoD.  63  IiUbo.  171.  104  N.  Y.  Bupp.  5S8i  Dwyv 
■on  tri*l  by  Uia  nomi,  v.  Haffmaa.  30  Hun  360;  Pittoraon  *.  Kupp,  S3  Hun 
u  to  report  of  rsrerea.     493.  33  N.  Y.  Supp.  33. 

il  Htlon  munberen-  DcUtht  ornbtHi.— AimcultunU  In*.  Co.  v.  Dutow, 
1  proTiaou  u  to  fee*.  70  App.  Dir.  4ll  T5  M.  T.  Supp.  123;  Morrow  v.  Ms- 
Mihon,  71  App.  Div,  171,  76  U.  Y.  Supp.  634;  DousUu 
!.,  I I6U.— Matter  of  v.  Smith,  flSHun  11.  18  N.  Y.  Supp  ■"' 
»  ft,   Y.  Supp.   MI; 


...    .. „.    ...,  _  _„  joEidltlitiivd  OH  ddlTVT  Of  report. — Fuahn- 

d4  N.  Y.   Supp.  '£73l  V.  Koob,  SI  N.  Y.  235:  Cull  v.  TinmD«.  S3  N.  Y.  46: 

104  N.  Y.  Bupp.  688:  Mmd  v.  Tuckermaa,  lOS  N.  Y.  557:  Rumll  t.  tvth.  66 

1  N,  Y.  Supp  r-  .         "■ ~  -I 

171, 'l04  n!  Y. 

■UIUb   t.    LyiMb,    99     311 

6;  Merritl  v.  Merriit,         TmSSbk' "wKl— BSford ' t^"^ 
33:  LsdercTT.  Ledsrer.     App.  Div72B3.  125  N.  Y.  Supp.  173. 
I.  823;  Matter  ol  Ven- 

feree  to  find. 

Ily  submitted  to  the  referee,  or  within  such  time  afterwards 
rendered  as  Wie  referee  allows,  the  attorney  for  either  party 
tatement  of  the  facts  which  he  deems  established  by  the  evi- 
upon  questions  of  law  which  he  desires  the  referee  to  make. 
ihe  form  of,  and  be  disposed  of  by  the  referee  as  a  similar  state- 
to  the  court.  An  exception  may  be  taken  to  a  refusal  of  the 
ly  request  thus  submitted. 

i  1033,  aa  added  by     Aa  to  rimilar  rsqueata  to  eourt.  the  leotion  haa  bam 
moeaeaiy  to  oover  ro-     oovcred  under  tllal  b;  oourt,  f  439,  ante, 
id  eoneluaJDDB  of  law.         Itpott  sT  lorroflatc'i  renrce. — Mattor  ol  TYouili- 
too.  101  MiHi.  3S6.  1S6  N.  Y.  Supp.  1077. 


art  35  JUDGMENT  Schedule  of  sections 


ARTICLE  S6 

Judgment 

JUDGMENT  GENERALLY 

8«e.473.  DeBnitaon  of  JudgnMot. 

473.  Deolaratory  judcmentt. 

474.  Judgment  may  be  for  or  ftsainrt  any  of  the  parties. 
47&.  Judgment  in  aetion  against  defendants  severally  liable. 

476.  Judgment  on  pleadings  or  admisidoii  of  part  of  oause. 

477.  Judgment  when  oounterclaim  estabHshed. 

478.  Judgment  after  death  of  party. 

479.  Demand  as  affecting  amount  of  iudgment. 

480.  Interest  on  sum  awarded  to  be  included  in  recoyery. 
461.  Judgment  to  bear  interest. 

488.  Effect  of  judgment  dismiswng  complaint. 

483.  Jud^eut  where  personal  service  is  made  without  the  state. 

484.  I  limitation  of  action  upon  iudgment. 

JVDGUKST  BT  VatAWT 

488.  Entrv  of  default  Judgment  by  the  clerk. 

486.  Proctf  to  be  filed  with  clerk  by  plaintiff  upon  default. 

487.  Detwinl  nation  by  clerk  of  amount  of  default  judgment. 

488.  Judgment  for  excess  where  counterclaim  interposed. 

489.  Application  to  court  for  judgment  by  default. 

490.  Bendering  default  judgment  by  cotxrt. 

491.  Application  where  one  or  more  defendants  have  I4>peared. 
493.  Judgment  by  default  against  infant  defendant. 

493.  Judgment  t^  default  where  service  without  state  or  not  personal. 
494>.  Judgment  upon  failure  to  reply. 

nJDGBfCBrr  AF1»  1KIAL 

495.  Judgment  after  verdict. 

JUDGMSNT  Am  AFRAL 

406.  Final  judgment  after  affinnaaee  by  appellate  division. 

497.  Mode  of  enforcing  affirmed  or  modifiea  judgment. 

498.  Docket  of  reversed  or  modified  judgment. 

499.  Judgment  after  motion  for  new  trial,  heard  by  an  appellate  court. 

■N1KT  AND  DOGKKr  OT  lODOlOBNT 

500.  Entry  of  iudgment  in  countor  where  real  property  stuated. 

501.  Ck>unty  clerks  to  docket  judgments. 

502.  Transcripts  and  docketing  Judgments  thereon. 

503.  Judgment-foll  must  be  filed  before  enforcement. 

■NPOBcncBifT  orjUDcamvT- 

504.  Enforcement  of  judgment  b^  execution. 
506.  Enforcement  of  judgment  without  execution. 

506.  Plaoe  and  mode  of  nle  of  real  property. 

507.  Security  i^wn  sale  by  referee* 

508.  Convsyanoe  to  state  name  of  party. 

UBf  or  JUDGMKNT 

500.  Judgment  not  lien  until  docketed. 

510.  Lien  of  judgment  upon  real  property. 

511.  Amendment  of  judgment  to  desiipnate  judgment  debtor  by  name. 

512.  Levy  uix>n  real  proper^. 

613.  Exemption  from  levy  of  land  under  contract. 

514.  Lien  of  judgment  subordinate  to  purchase-money  mortgages. 

515.  Extenaon  of  lien  in  certain  cases. 

516.  Suspoision  of  lien  by  order  on  appeal. 

517.  Time  from  which  oroer  suspends  uen  on  appeal. 

518.  Suspension  of  lien  in  another  county. 

519.  Restoration  of  lien  after  appeal. 

520^  Judgment  acunst  nonroaiaent  enforceable  only  against  attached  property. 

SirmNG  ASIDB  JITDGMEBfT 

521.  Setting  aside  judgment  for  irregularity. 

522.  Setting  aade  jud^nent  for  error  in  fact. 

523.  Setting  aside  judgment  after  death  of  party. 

524.  Setting  aside  judflonent  by  person  not  a  party. 

525.  Motion  to  set  aside  where  several  persons  entitled. 

526.  Notice  of  motion  to  set  aside  judgment  for  enor  in  fact. 

527.  Notice  of  motion;  how  given. 

528.  Time  for  motion  to  set  aside  judgment. 
52B.  Restitution  after  judgment  set  aside. 

SATISr ACTION,  ASSIGNMENT  AND  CANCELLATION 

530.  Satisfaction  and  cancellation  of  judgment. 

531.  Satisfaction  of  judgment  after  composition  by  joint  debtor. 

532.  Satisfaetioik-piece  given  on  pajrment  of  judgment. 

533.  Acknowledgment  of  assignment  of  judgment. 

534.  Notice  filed  by  certain  parties  has  effect  of  assignment. 

535.  Return  of  execution  unsatisfied. 

536.  Return  of  satisfied  execution  and  filing  of  same. 

537.  Oancellation  of  docket  on  clerk's  certificate. 
588.  Power  of  courts  respecting  docket. 

580.  Entry  of  assignment  of  judgment. 
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CIVIL  PRACTICE  ACT 


Judcramt  bj  eonfflH 

BUumBnt  by  dslsnd 

CooFeiBoa  by  Jolat  dobton, 

ExQcutioD  vharo  the  juagmBnt  u  DDtuI  due. 

jnUBClMKNT  fm  SDBlll 

FlHng  D^en  on  uboiiiiioiJ  of  ootitmvtny. 
ProaMdlnai  nibiequant  to  lubmiasioQ. 


JUDGMENT  OENERALLT 
§  472.  Definition  of  judgment 

A  judgment  ia  the  detenninatioa  of  the  ri^ts  of  the  parties  in  an  action,  and   may 


be  either  interlocutory  or  final. 


u  am.  br  L- 


Cambrida^  vio., 

KiD*  wTSinm,  lOt  N.  Y. 

. a™.  Di».  101.  S7  N.  y.  Sw 

MCtloo     faim  V.  Olob*  Knittiai  Co. 


..  Nat.  Buk  ▼.  liTBob,  78  N.  Y.  814; 

""  "   "   -—  DcvUd  ».  Hltunui.  40 

U.  afld..  161  N.  Y.  IIS; 

Sua  487,  4  N.  y,  Sopp. 

«  Abb.  N.  C.  213. 

"    M.    l»  S.   Y. 
J^.  Pr.  ITl; 


nriasd  Irani  Fbul  JwlanMBt.— Tomsldii*  v.   HvMt. 

634;  youu  T.  Bnii,  28  nTyT MT.  IB  Ap,.  ...  ..., 

m   order   aod      BaAer  TTCoitk*,  SON.  Y.  SSS:  C^tlin  v.  G^mIv,  07  N. 
Y.3e3;H>mllv.Kii>c.MAii(>.DiT.441,  as  N.Y.  Sapo. 
Oh.  is.  87  N.      1112:  EMa  B.  Co.  t.  gudnwd,  H  Atip.  Dhr.  IK7,  121,  tO 
N.  Y.  Suiv.  fiT:  PtsdUb  t.  Bowden.  14   Mia.    1S5,    38 
in   T.    D«np-      N.  Y.   8xm>.  W3. 
I  W  N.  y.  1721 

§  473.  Declaratory  judgments. 

The  supreme  court  shall  have  power  in  any  action  or  proceeding  to  declare  rights 
and  other  legal  relations  on  request  for  such  declaration  whether  or  not  further  relief 
is  or  could  be  claimed,  and  sudi  declaration  shall  have  the  force  of  a  final  judgment. 
Such  provieioiis  shall  be  made  by  rules  as  may  be  necessary  and  proper  to  carry  into 
effect  the  provifliona  of  this  section. 


.  Qrand  Bnpidi  Rr-. 


i;  Bdl  T,  Cad*.  2  il3aL  *  B 
~      r.  817;  C    " 


121: 


In  geiMral.— Enfliih  pnctin,  order  25,  rule  S:  The  (Lady)  t.  Briua. 
Auiual  Fnctm  (En^iihi,  1921,  pp.  148,  ff.;  34  Harvanl  Ry.rL.  R.  4  Eq. 
L.  Rev.  697;  28  YaleX,  J.  1.  IDS;  20  Id.  MS;  30  Id.  181;     Cb.  342;  Boci.Hi^ 


16  Mich.  I..  Rev.  89;  ig  Id.  86,  637:  21  Columbim  L.  Rer, 
113.  188;  S3  Am.  L.  Rev.  181;  fl  Am.  Bar  A^  J.  14S; 
7  Id.  107,  141;  S  Minn.  L.  Rev.  32. 172: 8  C>1.  L.  Her.  133- 
38  L«ir  Nota  (Amerioan)  46. 

G«IU traction.— Kiuc  v.  Hall,  8  Cal.  83:  Hanley  v. 
WMmora.  16  R.  I.  386;  Uafaro'*  Will,  88  N.  J.  Eq.  2S; 
Rmwick  V.  Hay,  90  N,  J,  Eq.  148;  Mayor  o(  Bayonne  t. 
Earn  JerHv  Water  Co..  lOS  Atl.  (N.  J.),  121;  Ackerman  v. 
Union  i,  New  Haven  Tnut  Co..  90  Conn.  63;  81  Id.  800; 
Hahl  V.  Suio.  lee  N.  Y.  109;  Aueten  t.  Colliiu.  M  L.  T. 
903;  Hamion  v.  Rutland.  1  1.  B.  1*2;  London  AiKidation 
of  Ship  Ownen  v.  Ijindon  and  India  Doclu  Joint  Com- 
mittee. 3  Ch.  243;  Hampton  v.  Uolman,  ,^  oh.  D.  183; 
Hatriaon  v.  ComwaU  MLnerals  Ry„  IB  Ch.  D.  86;  Liveeay 
T.  Hardins,  21  Beav.  227;  Savil  v.  Bnice.  29  Baav.  557; 
Hope  v.  Hope.  4  De  G.  M.  A  G.  32E;  Rooks  v.  Ken^cton, 
2  Kay  A  J.  783;  Webb  v.  Bym,  2  De  Q.  M.  A  Q.  633; 
Whilohead  v.  Lyn«,  Bunell.  In  re.  12  L  T.  332;  Briatow 


Johna.  388;  Fyfe  m 

rr  _j_.i  _   ¥*.!^_^   ..  ..^  . ,    _.    -^\j^  dwi;  Don  ▼.  niiTiianfi 

Rocbford  Rural  Oonsell,  1 
^emu  Steam  Shippins  Co., 

_j,289;TheManar(oo,31,8SL.T.31^7FabB. 

T.  Ooaironh  Urban  Couoeil.  SS  L  T.  810;  NoRh-Eaatem 
Marine  Encineeriiit  Co.  v.  Leodg  Forie  Co..  3  Ch.  498; 
Dyaart  (Earl)  t.  Hanunerlon  A  Co..  1  Ch.  822;  Burshn 
f.  Att.-Oen.,  I  Ch.  173.  2  Ch.  139;  OuaianCy  Tniat 
Co.  of  New  York  v.  Hannav  A  Co.,  2  K.  B.  536;  In  rBClw, 
Clay  Y.  Booth,  1  Ch.  86;  Bvani  v.  M,  3.  A  L.  Ry.  Co.Tm 
C.  D.  640;  Chapman  v.^ichaelwn,  B  Ch.  _ai2_    ' 


T.  Oirea 


__  __       HomaeyU 

Woel  ».  Saokville,  2  Ch.  378;  Etadon  ». ._... 

poration.  2  Ch,  633;  Dyson  v.  Alt-Qen.  (No.  1).  1  n.  u. 
410;  Dy»o  v.  Att-Gan.  (No,  2),  1  Ch,  188;  In  re  St. 
Naiaira  Co..  12  C.  D.  94;  W«ter  v.  ffartm,  18  P.  D.  88; 
Yool  V,  Ewinc,  L  R.  446;  In  re  Berena.  W.  N.  (1888)  SS; 
Alt.-Oen.  V.  Boott,  20  Timea  Rep.  633;  Honour  »,  Equi- 
table life  AenirHnoe  SociBty.  1  Ch.  8.^4;  Ijowii  v.  QiecD,  2 
Ch,  340;  China  Mutual  3team  Navication  Co,.  Ltd.  t. 
Maolay.  1  K.  B,  33;  William,  v.  NnrS'i  NaTieatiou.  ftc, 
Ltd.,  3  K,  B,  49;  Barraclough  y,  Broim,  A.  C.  823;Giutl 
Junotion  WalenroHu  Co.  V.  HamptoD  U.  D,  C,  2  Ch.  331 : 
Baitai  T.  L.  C.  C„  63  L.  T,  767;  Bull  v.  Alt.^len,  for  N.  8. 
1.,  2  A.  C.  584;  Fowall  A  Thomaa  i.  Evan  Jonai  A  Co., 

..  ...u,  .^w.n  ..  T-vius,  I  uDu,  d,i>      1  K.  B.  11;  Rawlinnn  v.  Mort,  93  L.  T,  869;  Ankaiaon  t. 

1.  A  M.  124;  Biitht  t,  Tyndall,  4  Ch,     Connelly,  3  Ch,  544,  1  Ch,  878;  Cope  y.  Cioaiaahaiii.  3 

-    , .  --y»B,  27  L.T.  67S;Curtiay,  Sheffield.     Ch.  824;  Weat  v,  Gwynne.  1  Ch.  36B,  1  Ch.  iR  C.  A. 

Ch,  D,  1;  Fletflher  v,  Rogers.  1  W.  R,  125;  Burt  r.     Oram  i.  Butt.  1  Ch,  259,  1  Ch,  98.  C,  A,;  Bourfon  v. 
in.  1  W,  R  145:  aaracs  t,  Tylea.  20  W.  R,  817;  Smith     Townibip  of  Cumberland.  33  Ont.  L  Rep,  358. 


,  DvMrt 
20  Beav, 


>,  D^^  (Eari),  : 

. .-ook,  L.  R.  3  ch,  93;  OumBv  v, 

A  M.  413:  Cooke  t.  Cooke,  4  De  G,  J,  A 


F,  Pryaa,  2 


§  474.  Judgment  may  be  for  or  against  any  of  the  parties. 

1.  Judgment  may  be  given  for  or  agunst  one  or  more  plaintiffs  and  for  or  agunst  one 
or  more  defendants.  It  may  determine  the  ultimate  rights  of  the  parties  on  the  same 
edde,  as  between  themselves;  and  it  may  grant  to  a  defendant  any  affirmative  relief  to 
which  he  is  entjtied. 

2.  Where  the  action  ia  against  two  ormoredefendants,  and  a  several  judgment  is  proper, 
the   court  may  render  judgment,   or  require  the  pltuntiff    to  take  judgment,   against 


art.  36  JUDGMENT  §§  476,  476 

one  or  more  of  the  defendants;  and  direct  that   the   action   be  severed,    and   proceed 
against  the  others  as  the  only  defendants  therein. 

llcHnitloB.-H9iibd.  1  b  oode  eiv.  proe.,  i  1204.  Sabd.  v.  WillUms,  34  Han  544;  Smith  v.  Hilton,  50  Hun  237; 

2  U  eod«  dr.  proo.,  i  1205.    I  1204.  oriimny  revised  Power  v.  Savin.  64  Hon  660,  19  N.  Y.  Bupp.  840.  affd.. 

from  oode  of  proe..  I  274.    i  1206,  orfgiuMy  revieed  from  189  N.  Y.  652;  Binfl^amton  Sav.  Bank  v.  Bing.  Trust 

oode  of  proa.  |  274.  second  sentenee.  Co.,  85  Hun  75.  84,  32  N.  Y.  Supp.  657. 

BefereneM. — Service  of  answer  on  oodefendants,  C.  iJnliistoiMorinoffedefendftiita. — Cleggv.  Cramer. 

P.  A..  I  264;  effect  of  service  of  summons  on  some,  but  82  Hun  162. 

not  all;  defendants.  Id.,  f  475;  tiying  title  of  any  party  Bjr   default   agBlnst   eodef^ndant. — Oetrander   v. 

in  action  for  partition.  Id..     11022;  parties  severally  Hart,  130  N.  Y.  406. 

liabls.  Id.,  if  218.  216.  475.  MoHiCBce    f«r«elMlire.— Lansinc    v.    HadseU.    26 

Appllcatbii.— Stedeker  v.  Bernard,  102  N.  Y.  327;  Hun  619. 

Weidman  v.  Sibley.  16  App.  Div.  616,  44  N.  Y.  Supp.  Meehanla*  tteas.— Kenny  v.  Ap«ar.  98  N.  Y.  539. 

1057;  NewbuiKh  Sav.  Bazdk  v.  Town  of  Woodbuxy.  64  lolat  ttablUty.— Pruyn  v.   Black.   21    N.   Y.   800; 

App.  Div.  305.  811.  72  N.  Y.  Supp.  222.  alTd..  173  N.  Y.  Barker  v.  Cocks.  50  N.  Y.  680;  ReiUy  v.  Freeman.  1 

S5;  Lawton  v.  Partridge.  Ill  App.  Div.  8.  97  N.  Y.  Sura.  App.  Div.  560.  37  N.  Y.  Supp.  <}70;  Knickerbocker  Ice 

014;  Draper  v.  Interboiousb  Rspid  TrAasit  Co..  124  Co.  v.  Theiss.  23  Misc.  625. 52  hT.  Y.  Supp.  163;  O'Hsnlon. 

Am.  Div.  357.  106  N.  Y.  Supp.  691;  Koilowski  v.  Qo-  v.  Scott,  89  Hun  44, 35  N.  Y.  Supp.  31;  Fielden  v.  Lahens. 

moliikl,  181  App.  Div.  234.  167  N.  Y.  Supp.  731;  Fox  v.  6  Abb.  N.  S.  341. 

MuUer.  31  Misc.  470.  64  N.  Y.  Supp.  388.  PartnOTS.— Pruyn  v.  Black,  21  N.  Y.  300;  Heikemann 

iBgenenL—Kay  v.Whittaker.44N.  Y.565;    Derham  v.  Young.  134  N.  Y.  170;  Siegert  v.  Abbott,  62  Hun  475; 

V.  Lee.  87  N.  Y.  599;  Wade  v.  Strever.  42  App.  Div.  381.  Henok  v.  Barnes,  84  Hun  546,  32  N.  Y.  Supp.  840. 

59  N.  Y,  Supp.  140;  Earie  v.  Earle.  73  App.  Div.  300.  Sflrenl  jQilcmeiit  acatiist   tort  feasors.— Weid- 

76  N.  Y.  Supp.  851.  affd..  173  N.  Y.  480;  Nauss  v.  Nauss  man  v.  Sibley,  16  App.  Div.  616,  44  N.  Y.  Supp.  1057. 

Bros.  Co..  196  App.  Div.  328.  187  N.  Y.  Supp.  165;  Van  Tauser  v.  Breen.  131  App.  Div.  654,  116  N.  Y.  Supp. 

Anenv.Roffeia.5Mise.42a26  N.Y.  Supp.  708;  Rafferty  110;  Lubricating  Oil  Co.  v.  Standard  Oil  Co..  42  Hun  153. 

§  476.  Judgment  in  action  against  defendants  severally  liable. 

Where  a  summons  issued  against  two  or  more  defendants  alleged  to  be  severally  liable 
is  spired  upon  some,  but  not  upon  all  of  them,  the  plaintiff  may  proceed  against  those 
upon  whom  it  is  served  as  if  they  were  the  only  defendants  named  therein.  Where  it 
is  served  upon  all  of  them,  the  plaintiff  may  take  judgment  against  one  or  more  of  them 
where  he  would  be  entitled  to  judgment  if  the  action  was  against  him  or  them  alone. 
Where  judgment  is  so  taken,  the  clerk,  upon  the  plaintiff's  application,  must  enter  an 
order  dkecting  that  the  action  be  severed  and  that  the  plaintiff  may  proceed  against  the 
other  defendants.  In  any  subsequent  proceeding,  the  plaintiff  may  use,  together  with 
a  certified  copy  of  such  an  order,  a  copy  of  a  paper  constituting  a  part  of  the  judgment- 
roll,  with  like  effect  as  if  it  was  the  original.  This  section  does  not  affect  a  defense  or 
other  objection  of  a  defendant,  growing  out  of  the  failure  to  join  in  the  action  two  or 
more  persons  jointly  liable;  and,  as  regards  the  other  parties  to  the  action,  persons  jointly 
liable  are  regarded  as  one  party  for  every  purpose  contemplated  by  this  section. 

Derlvfttloil.— All  except  latt  sentence  is  oode  civ.  Oneida  Co.  Bank  v.  Lewia,  23  Miic.  34.  51  N.  Y.  Supp. 

proe.,  I  456.    Last  aentence  is  oode  civ.  proe.,  |  457,  also  826,  affd.,  35  App.  Div.  631,  55  N.  Y.  Supp.  1144;  Na- 

covered  under  **parties,"  §  216.  eubd.  3,  ante.     I  456.  tional  Broadway  Bank  v.  Hitch,  66  Hun  401,  21  N.  Y. 

originally  a  substitute  for  code  of  proe.,  §  136,   subds.  2  Supp.  395;  O'Hanlan  v.  Scott,  89  Hun  44,  35  N.  Y.  Supp. 

3.    {  457,  oricinaUy  revised  from  h.  1832.  ch.  276,  §  2  31. 

as  am.  by  L.  1835,  ch.  211.  Order  of  iefenuieev   form. — ^Weston   v.    Citiiens' 

Where  eontraclR  levermUe.— Stannard  v.  Mattioe,  Nat.  Bank.  88  App.  Div.  330,  334,  84  N.  Y.  Supp.  743. 

7  Hoir.  Pr.  4.  BereriM  m  to  one  defendsnt. — ^Draper  v.  Intei^ 

Where  debt  Joint  and  tereral.— Morgan  v.  Smith,  borough  Rapid  Transit  Co.,  124  App.  Div.  357,  108  N. 

70  N.  Y.  537;  Lang  v.  Luts,  180  N.  Y.  254;  Strauss  v.  Y.   Supp.   601. 

Trotter,  6  Misc.  77.  26  N.  .Y.  Supp.  20;  Coonley  v.  Wood,  Sepaimte   trial. — Shnon   v.    GibralUr   Construction 

36  Hun  559;  CStisens'  Nat.  Bank  v.  Weston,  81  Hun  84,  Co..  179  App.  Div.  273.  166  N.  Y.  Supp.  466. 

30  N,  Y.  Supp.  610.  Uwt  sentence;  effect.— Brewster  v.  Bates.  81  Hun 

Joint  oMlsaBon.-<:andee  v.  Smith,  93  N.  Y.  349;  294.  30  N.  Y.  Supp.  780. 

§  476.  Judgment  on  pleadings  or  admission  of  part  of  cause. 

Judgment  may  be  rendered  by  the  court  in  favor  of  any  party  or  parties,  and  against 
any  party  or  pajrties,  at  any  stage  of  an  action  or  appeal,  if  warranted  by  the  pleadings 
or  the  admissions  of  a  party  or  parties;  and  a  judgment  may  be  rendered  by  the  court 
as  to  a  part  of  a  cause. of  action  and  the  action  proceed  as  to  the  remaining  issues,  as 
justice  may  require. 

Derlvfttlon. — ^New.    This  provision  was  reoommended  Construction. — ^White  v.  Qibson.  61  Miso.  436,  113 

by  the  spedal  committee  of  the  New  York  County  Law-  N.   Y.   Supp.   083. 

yeis'  Association  and  is  similar  to  §  30  of  civil  practice  Application. — National   Park   Bank   v.    Billings,    144 

act  proposed  by  the  special  committee  of  the  New  York  App.  Div.  536,  129  N.  Y.  Supp.  846;  Posner  v.  Rosen- 

Btate  Bar  Association.     Code  dv.  proo..    §§  547,  511,  bera.  149  App.  Div.  272,  133  N.  Y.  Supp.  704;  Cerlian 

first  two  sentences,  omitted  as   oovered.     |547,  as  am.  v.  Bacon,  155  App.  Div.  118.  140  N.  Y.  Supp.  47;  Ship 

by  L.  1008.  ch.  166,  §  511,  as  am.  by  L.  1879.  ch.  542;  v.  Fridenberg.  65  Misc.  308.  120  N.  Y.  Supp.  969. 

orimnaUyrevised  from  code  of  proo..  1244,  last  paragrsph.  MnunicipaT  court. — Maune  v.  Unity  Press,  139  App. 

Cede  at  elv.  pvoc^  §  547;  Purpose.— Clark  v.  Levy  Div.  740,  124  N.  Y.  Supp.  504;  Martin  v.  Lefkowitz.  62 

130  App.  Dhr.  a«9.  114  N.  Y.  Supp.  890;  Schleissner.  Misc.  490,  115  N.  Y.  Supp.  64. 

▼.   Qoldstioker.   135  App.  Div.  435,   118  N.   Y.  Supp.  Time  of  motion.— Childs  v.   ChUds«   144  App.  Div. 

333;  MiUhell  v.  Duamore  Realty  Co.,  135  App.  Div.  167.  138  N.  Y.  Supp.  781;  Spielberg  v.  Canada  Steamship 

683,  120  N.  Y.  Supp.  771;  Dineen  v.  May,  149  App.  Div.  lines,  Ltd..  98  Misc.  304,  162  N.  Y.  Supp.  610;  Elevator 

409,  134  N.  Y.  Supp.  7;  White  v,  Gibson,  61  Misc.  436,  Automatic  Signal  Co.  v.  Bok.  159  N.  Y.  Supp.  13;  Moln- 

113  N.  Y.  Supp.  983;  Shin  v.  Fziclenberg.  65  Misc.  308.  tire  v.  Sprague.  159  N.  Y.  Supp.  1034;  Reade  v.  Halpin. 

lao  N.  Y.  Supp.  969;  EUenbofen  v.  Slooum.  66  Miso.  Ill  Miso.  675.  682.  182  N.  Y.  Supp.  45;  Snedecor  v. 

Oil.  120  N.  Y.  Supp.  781;  Cunningham  v.  Piatt,  82  Miso.  Chapel.  192  App.  Div.  915.  183  N.  Y.  Supp.  86. 

480, 144  N.  Y,  Supp.  51;  Lord  Electric  Co.  v.  Oak  Realty  Motion  after  and  trial  of  demurrer. — Realty  Aasocia- 

06.,  189  App.  Div.  481,  178  N.  Y.  Supp.  709.  tion  v.  Hoage.  141  App.  Div.  799,  126  N.  Y.  Supp.  709; 

187 


art.  36  CIVIL  PRACTICE  ACT  |  476 


App.  Div.  322,  156  N.  T.  Supp.  018;  Fiaer  v.  Hecht.  170     v.  Qunther,  98  M'lM.  310.  162  N.  T.  Supp.  704;  MbIK- 
App.  Div.  668.  156  N.  Y.  Supp.  601;  Teiahoff  r.  Elken*,     gan  r.  Bond  ft  Mprtcaoe  Guartntec  Co..  193  App-  I>iv- 


171  App.  Div.  288, 157  N.  Y.  Supp.  98;  Keyes  v.  Lester-  741.  184  N.  Y.  Supp.  420;  I^ronette  8Uk«  ▼.  Dotoon  Co.. 

■bin  Height*  Realty  Co..  173  App.  Div.  336,  168  N.  Y.  187  App.  Div.  473.  175  N.  Y.  Supp.  780;  Lekaa  ft  Diivu 

Supp.  617;  Kahn  v.  Johxwton.  177  App.  Div.  383,  163  v.  SchwiU  ft  Co..  187  App.  Div.  486, 175  N.  Y.  Supp.  707. 

N.  V.  Supp,  084{  Dahm  v.  0'Ck»neU  C1017),  179  App.  Motion  at  eve  at  txiaL — ^People  ex  lel.  Delel^uxty  v. 

Div.  363.  166  N.  Y.  Supp.  450;  Wayte  v.  Bowker  Cham-  Melntyre  (1917),  179  App.  Div.  528. 166  N.  Y.  Supp.  634. 

ieal  Co.  (1017),  180  App.  Div.  578. 168  K.  Y.  Supp.  122;  Judpnent  for  plaintiff  on    pleadings.— Kate    Ui 


Stirrup  v.  Trafton.  77^Miac.  473.  136  K.  Y.  Supp.  1052;  wear  Co.  v.  Buma.  178  App.  Div.  487.  165  N.  Y.  Supp. 

CxKM  V.  GaTDor.  78  Miao.  216.  130  N.  Y.  Supp. '177;  431.  Whendefendant  not  entitled  to  judgment.    Repperi 

Kramer  v.  Barth.  70  Miac.SO.  130  N.  Y.  Supp.  841;  v.  Hunter.  180  App.  Div.  680.  167  N.  Y.  j^no.  857. 

PaUto  V.  New  York  Stete  Railwaya.  01  Miac.  674.  155  N.  Queationa    determined.— Schwarte    v.    Wlmania.    153 


■all.  180  App.  Div.  808.  178  N.  Y.  Supp.  651;  BuUriUe  Question  of  law  only  involved.— Emanuel  v.  Waltsr. 

Milk  PioduQpiB  AflKHuation  v.  Anderaon,  108  Miac.  582.  138  App.  Div.  818,  123  N.  Y.  Supp.  401:  Godwin  v. 

178  N.  Y.  &ipp.  612;  Biyant  v.  Shaw.  193  App.  Div.  Liberty-Nassau  BuilcUng  Co.,  144  App.  Div.  164.  128 

457.  184  N.  Y.  Supp.  315.  N.  Y.  Supp.  791:  Aldzieh  v.  Newbuig  News  Printing  ft 

Where  made  in  Kmgs  county. — Higgins  v.  New  York  Pub.  Co..  70  Misc.  126,  128  N.  Y.  Supp.  51. 

Dock  Co,.  75  Misc.  227.  132  N.  Y.  Sura.  590.  ^P^  pleadings  considered.- Dineen  v.  May.  149  App. 

Alternative  relief.— Chapman  v.  Read,  149  App.  Div.  Div.  469.  184  N.  Y.  Supp.  7:  Heyia  v.   Whedock,  155 

52.  133  N.  Y.  Supp.  625.  App.  Div.  387,  140  N.  Y.  Supp.  351;  Psrtenfdder  v. 

When   motion   granted. — Kirschbaum   v.   Eschmann.  People.  157  App.  Div.  462,  466,  142  N.  Y.  Supp.  915. 

205  N.  Y.  127;  Gutta  Pertsha  ft  Rubber  Mfg.  Co.  v.  Hoi-  affd.,  211  N.  Y.  355:  Agreste  v.  Federal  Steant  2«avig»- 

man.  208  N.  Y.  583;  MillSken  v.  FUdHy  ft  Deposit  Co..  tion  Co.,  169  App.  Div.  467,  185  N.  Y.  8uim.^843:  ¥mtm 

129  App.  Div.  206.  113  N.  Y.  Supp.    800;   Electro-Tint  v.  Arm«trong,  170  App.  Div.  696,  156  N.  Y.  Supp.  806; 

Engravmg  Co.  v.  American  Handkerchief  Co..  180  App.  ConUnental  Seeurities  Co.  v.  Behnont.  76  Misc.  234. 

Div.  561,  115  N.  Y.  Supp.  34;  Levy  v.  Roosevelt,  131  133  NY.  Suno.  560;  Wood  v.  Miller.  78  Misc.  377.,138 

App.  Div.  8,  115  N.  Y.  Supp.  475;  <5rimmens  v.  Cariyle  N- Y.  Supp.  662;  Theobald  v.  U.  S.  Rubber  Co..  83  Mise. 

R.  R.  Co..  132  App.  Div.  664. 117  N.  Y.  Supp.  484;    Dahi-  5?7.  146  N.  Y.  Supp.  697;  Gugnoheim  v.  Qoggsnhsim, 

Strom  v.  Gemunder.  133  App.  Div.  69.  71,  117  N.  Y.  g6  Misc.  332.  169  N.  Y.  SupD73i83j;  Spielberc  v.  Canada 

Supp.  979;  Dalmer  v.  Kinde&ook  Knitting  Co..  134  App.  ?t^^>!>  LineSj  L^.,  98  Mbc.  804,  162  N.  Y, 

Div.  558.  119  N.  Y.  Supp.  705:  Hodgens  v.  Jennings,  510;  Butler  v.  Lineoln  Hospital  ft  Home,  155  N.Y. 


Supp. 
,     610;  BuUer  v.  Lineoln  Hogital  ft  Home,  156  N.  Y. 
148  App.  Div.  879,  133 'l5.  Y.  Supp.    584;    Stewart  v 

Pranchetti,  167  App.  Div.  541.  153  N.  Y.  Suppw  453.  c*«    ,o^  i^^^-o.      ■  :iio" 

Archer  v.  Equitable  life  Assurance  Society.  169  App.     App.  Diy.  566,  184  N.Y.  Supp.  488. 


3p.  705:  tiodgens  v.  Jennings,     vxv^  £>uu«3r  v.  xjuwowjxoHiiAioKjaoiiio,  Aooi.^*.  x.  Sun^. 

N.  Y.  Supp.    584;   Stewart  v.      1001;  Porter  v.  Lehigh  Valley  Raifroad  Coy^  194  App. 

Pranc&etti,  167  App.  Div.  541.  153  N.  Y.  Suppw  453;     Div-  1*9.  184  N.  Y.^  Sujgp.^870;  RMde  v.  HalpiB.  188 


ley  V.  McCu'tcheon.  161  N.'  Y.  Suto.  894;  Bknk  <rf  Long  S^*?**  v.  Keene.  74  Kgsc.  288,  138  N.  Y.  Supp.  1091; 

Island  V.  Schildkrant,  162  N.  Y.  ^pp.  699.  ^^?  ^.'  Hyman   136  N.  Y^pp.  145. 

Motion  denied Clark  v    Levy    130  Add    Div    389  ««    "*  of  particulars  considered  on  motion.-^And€nen 

114  N^Y.  Supp,  890;  Pemud  v.  G^hmals'  Son;.  Inc..  142  aj^^'^j    *  '''  ^^^^^  ^^  ^^-  ^"^^  ^^'  ^^  ^*  '^• 

on  motion  after  second  amended  answer.^- 
Newgold.  183  App.  Div.  652. 
_^  moving  for  ji^dgnaent.— Felt  _y,  _Geniiania 

887;  Shenkein  v.  Fuhrman^ 
909;  Greenhall  v.  Hurwits, 

Y^&Si®^*' Marin?  A**cS^?S^  v'  Miakins  v.  Snow.  106  Misc. "556.  175  N.  Y.  Sudd:  41. 

Piltro?§te^l3'9  N'Tstp?43?G2S^  N.  ,,?«^o"  binding.-Rieser  v.  l*rager.  157  N."^  Supp. 

J^^v'^TiSt;  nSutld^tV^S^i^  nTsS^;^^        Fo«°  of  order  or  judgment-National  Park  Bank  v. 

SSrriii  V    MuW^ IM^Mii^  14^    177   N    iP'^&fS'  Billings.  144  App.  Dfv.^.  129  N.  Y.  SUpp,  846;  White 

Moms  V.   Muidoon.   108  Misc.   143,   177   N.  Y.  Bupp.  ^  Gibson,  61  Misc.  436.  113  N.  Y.  Supp.TfeS;  Furmana 

?v»««i«i«*  ««♦  ^;-«s««,i  it  u  ^^i-«-  -  •...^  «f  -«.  V.  Gough.  70  Misc.  337.  128  N.  Y.  Supp.  722. 
Complaint  not  disnussed  if  it  declare,  a  cause  of  ac-         Reidew  of  order.— MitcheU  v.  Dunmore  Realty  Co., 

Vm  w  nK^'Sif-  ^"^"^^^^  Advertiser  Association  ij^App.  Div.  683.  120  N.  Y.  Sudd.  771:  Jaekian  v! 

T>^Mi'rJ—r)^id\r    T^v^,    i^n    A««    ns^-    ^«Q     11A  Hasbrouck,  168  App.  Div.  256.  1«  N.  Y.  Supp.  876; 

N.'^8u^;^-S?r'8h^  v'^FJideil'erK^Ts^  aS;.  S'v.  7'^'.  f^^^'^^  "^   ^-  '^^'  '^  ^^-  *^'  '''  ""'  ^• 

117   N.  Y.  Supp.  599;  Schleisaner  v.  Goldstickcr,   135  °"P5:Z.—T*4 


Supp.  644. 
Apphoation. — ^Koehler  ft 

.nn    iiiv    i«*    1.8*   IN.     V       ^ 128  N.  Y.  Supp.  707;  HaU 

mp.  iJiv.   io4,   1/0  IN.   Y.  ^  Holt   25  Hun  277 

iSf'^i9?M^v^S''*l>^  T^'^VS'"  *  ^°«-  ^^  ifP'  ^^'  Admi'sslon,  what  ionsUtutes.— Burgess  v.  House.  49 

?5?'  A^  S";  ^lAO^^'ftT  M*^^  ^'*''  "io^^^M  ^"^'^{^''  App.  Div.  388.  63  N.  Y.  Supp.  512rCr^n  v.  Tebo.  63 

ifi«'f-f^r  ^^'  \^?-  ^•Tv"'*'?A*?§i&Vfl^*'"  When   severance  granted.-Vacuum   Cleaner   Co.   v. 

?i^  V  ^%  ^f •  SS"  ^v   ^SP-  ?S':.  \^'  i^  ^:  ^  ®"PPo  Broadway-Cortlandt  Co.,  74  Mise.  481,  132  N.  Y.  Supp. 

519;  Van  T"y>  ^  New  York  JUal  Estate  Security  Co.,  153  335.  Bradbury  v.  Winterbottom.  13  Hun  536;  HiU  v. 

fff*A^    •  i?'  ^^^\oA  ^^^l-  ^^'  ^^o^  X\S®'**f"*'*  Alvord.  19  Hun  77;  Meise  v.  Doscher,  68  Hun  557.  28 

lo4  App.  Div.  606.  139  N  V.  Supp.  327;  O'Rourke  v.  n,  y.  Supp.  49:  N.  Y.  Insukted  Wire  Co.  v.  Wesdng- 

Pattenion,   157  App.  Div.  284.   142  N.  Y.  Supp.   196:  ^ouse  EloS.  ft  ^Mfg.  Co..  85  Hun  269.  32  N.  Y.  Supp. 

?S'", Ji  ?r^I^Q^*'  ^^*li;,J^"'?  ??••  }^  ^PP-  ^*^-  1127;  Foster  v.  DevUn,  6  N.  Y.  Supp.  605;  Wheeler  ▼. 

S?J  }^*  ^w-X*  ^V^Po,  ^^/o*.  E/J^'^H?  ^i^^  -^R^"? "".^  Braender.  65  How.  Pr.  452;  Lawton  v.  Shepherd.  5  Wkly. 

Society  v.  Wilds  (1918»,   184  App.  Div.  435;  Mitchell  dj^    319 

V.  Dunmore  Realty  Co..  60  Mi.%,  663,  112  N.Y.  Supp.  Ck>ntinuanoe  after  aeveranoe.— Freudenheim  v.  Radu- 

659;  Hocy  y,  Kildeff.  65  Mieo  654,  120  N.\.  Sudd.  971;  ^ncr,  15  Misc.  124,  36  N.  Y.  Supp.  815;  Bronx  Gas  ft 

ConUnental  ^cunties  C^.  v.  Belmont.  75  Misc.  234.  133  Elect.  Co.  v.  City  of  New  York.  »  Misc.  402.  60  N.  N. 

N.  Y.  Supp.  660;  Gibbs  v.  Title  Guaranty  ft  Surety  Co..  Q,,nn    548 

79  Misc.  247.  139  N.  Y.  Supp.  945;  Howard  v.  Brown.  ^P' 
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art.  35  JUDGMENT  §§  477-i79 

§  477.  Judgment  when  counterclaim  established. 

Where  a  counterclaim  is  established  which  equals  the  plaintiff's  demand,  the  judg- 
ment must  be  in  favor  of  the  defendant.  Where  it  is  less  than  the  plaintiff's  demand, 
tibe  pUuntiff  must  have  judgment  for  the  residue  only.  Where  it  exceeds  the  plaintiff's 
demand,  the  defendant  must  have  judgment  for  the  excess  or  so  much  thereof  as  is  due 
from  the  plaintiff.  Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judgment 
does  not  prejudice  the  defendant's  right  to  recover  from  another  person  so  much  thereof 
as  the  judgment  does  not  cancel.  In  a  case  not  specified  herein,  where  a  counterclaim 
is  established  which  entitles  the  defendant  to  an  affirmative  judgment,  demanded  in 
the  answer,  judgment  must  be  rendered  for  the  defendant  accordingly. 

]>crlt»tlon. — All  except  la«t  sentence  is  code  oiv. 

Coc.,  I  503,  as  am.  by  L.  1877, 
Mt  sentence  is  code  civ.  proo., 
revised  from  R.  S.,  pt.  3,  eh.  6,  tit. 
orifinally  revised  from  code  of  proc. 

Application. — Gordon  v.  Van  uott,  sns  App.  u 
564.  56  N.  Y.  Supp.  554;  Cable  Flax  Mills  v.  Early,  72     Y.   Supp.   273. 
App.  Div.  213,  76  N.  Y.  Supp.  191;  Robbima  v.  Watson.         Form.— Lasarus  v.  Heilman.  11  Daly,   189. 
22  How.  Pr.  293;  Merry  Realty  Co.  r.  Shamokin  &  HoUis         Cotti.— Peck  v.  Haberstraw  Water  Supply  Co.,  81 
Real  EsUte  Co.,  186  App.  Div.  638, 174  N.  Y.  Supp.  627.     Misc.  428.  142  N.  Y.  Supp.  765. 


kst  sentence  is  code  civ.        Application   of  last   sentence.    When  allowed. — 

r,  eh.  416,  without  change.  Picara  v.  Lang,  3  App.  Div.  51,  38  N.  Y.  Supp.  229; 

I.,  I  504.    §  503,  originally  Avrutin  v.  Hensel,  17  Misc.  160,  39  N.  Y.  Supp.  322; 

k.  6,  tit.  2.  M  21.  22.    i  504.  Sterp  v.  Newman,  17  Misc.  567.  40  N.  Y.  Supp.  648; 

originally  revised  from  code  of  proc.,  (  263,  last  sentence.  Brown  v.  Coleman,  55  Hun  501.  8  N.  Y.  Supp.  808. 

r.   Van  Cott,   88  App.  Div.         Demand.— Blaut  v.  Borchardt,  12  Misc.   197,  33  N. 


§  478.  Judgment  after  death  of  party. 

If  either  party  to  an  action  dies  after  an  accepted  offer  to  allow  judgment  to  be 
taken  or  after  a  verdict,  report  or  decision,  or  an  interlocutory  judgment,  but  before  final 
judgment  is  entered,  the  court  must  enter  final  judgment  in  the  names  of  the  original 
parties  unless  the  offer,  verdict,  report  or  decision,  or  the  interlocutory  judgment,  is  set 
aside.  Where  a  judgment  for  a  sum  of  money  or  directing  the  payment  of  money  is 
entered  against  a  party  after  his  death,  it  does  not  become  a  lien  upon  the  real  property 
or  chattels  real  of  the  decedent;  but  it  establishes  a  debt  to  be  paid  in  the  course  of  admin- 
istration. A  judgment  shall  not  be  entered  against  a  party  who  dies  before  a  verdict, 
report  or  decision  is  actually  rendered  against  him.  In  that  case,  the  verdict,  report  or 
decision  is  void. 

Dcrlfstion. — First  sentence  is  code  civ.  proc.,  {  763.  IMflsolntlon  of  corponto  defendant. — Sinnott  v. 

Second  and  third  sentences  are  code  oiv.  proc.,  |  1210.  Hanan,  156  App.  Div.  323,  141  N.  Y.  Supp.  506. 

without  chAnge  except  the  omission  of  uie  bracketed  Fafliire  to  enter  meoMmuidani  of  deeth.—Matter 

matter  which  is  plaoed  in  rules.     The  last  sentence  is  of  Norton,  7  Misc.  343.  28  N.  Y.  Supp.  82;  Matter  of 

oode  dv.  proc.,  §765.     Word  "absolutely"    omitted  as  Miller.  70  Hun  61,  23  N.  Y.  Supp.  HOC 

unnecessary.    §763,  originally  revised  from  R.  S.,  pt.  3.  Forecloaore.— Hays  v.  Thomas,  56  N.  Y.  521;  Wasson 

eh.  7,  tit.  1,  ft  4.    §  1210,  originally  revised  from  R.  S.,  v.  Hoff,  37  Misc.  55»  57  N.  Y.  8iq>p.  053;  Leake  v.  Bundy, 

g.  3,  oh.  6,  tit.  4.  §7.    §765,  orif^nally  revised  from  R.  48  Hun  208. 

.  pt.  3,  eh.  7,  tit.  1,  §  5.  IMTorce.~Matter  of  Crandall.  106  N.  Y.  127,  rovg. 

■eferences. — Motion   to   set   aside  judgment   atter  127  App.  Div.  045.  lllN.Y.Supp.  1115;  Bryonv.Bryon, 

death,  C.  P.  A.,  §523;  appeal  after  death  of  adverse  party,  134  App.  Div.  320,  110  N.  Y.  Supp.  41. 

Id.  §  557,  subd.  3,  §§  572,  578,  570.  I>ower.— Armstrong  v.  Union  College,  55  App.  Div. 

In  general. — ^Tuomy  v.  Dunn,  77  N.  Y.  515;  Long  302.  66  N.  Y.  Supp.  042. 

▼.  Stafford,  103  N.  Y.  274,  281.  SlirYlT»l  by  ftlimlstlDn.— Cos  v.  N.  Y.  C.  A  H.  R. 

Dcteltlons.     "Report."— Smith    v.    Joyce,     3     St.  R.  R.  Co.,  63  N.  Y.  414. 

Rep.  560.     "Before  final   judgment.'*-rCarr  v.  Risher,  Time  of  flHng  declslon.—Peetsch  v.  Quinn,  6  Misc. 

119  N.  Y.   117.  50,  26  N.  Y.  Supp.  728,  revd.,  7  Miso.  6,  27  N.  Y.  Supp. 

Application  of  eode  of  elT.  pioe.»  §  76S.— Robinson  323. 

▼.  Covers.  138  N.  Y.  425;  Arents  v.  Long  Island  R.  Deetli  pending  appeal.— Matter  of  Tubblolo,  146 


Death  pendlnc  appeal.— Matter  of  Tubblolo, 

pp.  Div.  323.  l^N.  Y.  Supp.  776:  Arthur  v.  Gris? 

uun  606;  Beach  v.  Gregory,  2  Abb.  203;  Schuch 


leatton  'of  eode  of  civ.  proe.*  §  7M.— Lemon     Quinn,  6  Misc.  50, 26  N.  Y.  Supp.  728;  Arthur  v.  Schriever. 
I,  20  App.  Div.  523,  47  N.  Y.  Supp.  168;  Matter     16  N.  Y.  Supp.  610.  * 

art,  30  Misc.  275,  79  N.  Y.  Supp.  525;  Stephens         Stay.— Carolan  v.  O'Donnell.  141  App.  Div.  463.  126 


Co..  36  App.  Div.  370,  56  N.  Y.  Supp.  401;  Matter  of  App.  Div.  323.  l^N.  Y.  Supp.  776:  Arthur  v.  GriswoU, 

Woridngmen's  Pub.  Assn.,  62  App.  Div.  604,  71  N.  Y.  2  Uun  606;  Beach  v.  Gregory,  2  Abb.  203;  Schuchardt 

Bapo.  248;  Grant  v.  Griswold.  21  Hun,  500:  Simmons  v.  v.  Remiera,  28  How.  514. 
Onus,  17  N.  Y.  Supp.  24,  affd.,  137  N.  V.  550;  Smith         Indgment  nunc  pro  tone— Tuomy  v.  Dunn.  77 

▼.  Joyce,  3  St.  Rep.  560.  N.  Y.  515;  Long  v.  StaffcH^,  103  N.  Y.  275;  Peetach  v. 

AppHeatton 'of  eode  of  civ.  proc*  §  7M.— Lemon  Quinn.  6  Mi 

T.  Simth,2e '      --*"   '-  "'  "  "         -'-    * ■-*'  '"  " 

el  Btewa^ 

T.  Honiphreyea.  73  Hun  100,  25  N.  YTSupp.  046,'affd.,  N.  Y.'Supp.  551;  Thorbum  v.  Gates,  101  App.  Div.'506~, 

141  N.  y7sSQ.  181  N.  Y:  Supp.  520. 

Svmcate'f    decree.— Stewart    v.    Franchetti,    167         Costs  paid  in  ignorance  of  death  of  plaintiff.— Arents 

App.  Div.  641.  153  N.  Y.  Supp.  453.  v.  Long  Island  R.  Co.,  36  App.  Div.  370,  55  N.  Y.  Supp. 

40L 

§  479.  Demand  as  affecting  amount  of  judgment. 

Where  there  is  no  answer,  the  judgment  shall  not  be  more  favorable  to  the  plaintiff 
than  that  demanded  in  the  complaint.  Where  there  is  an  answer,  the  court  may  per- 
mit the  plaintiff  to  take  any  judgment  consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issue. 


Wkcre  no  aiifwcr  taterposed.    (a)    In  gencnL—  Div.  310,  317, 123  N.  Y.  &upp.  1026;  Low  v.  Swartwout, 

Ptoek  V.  New  York  ft  N.  J.  R.  Co..  85  N.  Y.  246;  Carr  v.  171  App.  Div.  725,  157  N.  Y.  Supp.  1067;  Paradiea^ 

Stsriiiw,  114  N.  Y.  568,  562;  Banison  r.  Union  Thist  CarroU  Co.  ▼.  Lyman,  103  App.  Div.  766,  184  N.  Y.  Supp. 

Coi.,144N.T.328,sffg.aOHttii463,30N.Y.Supp.443:  604. 


JO-482  CrVlL  PRACTICE  ACT 

,„■  DemBmr.'~Pu'ksi  t.  PuIIidmi  i  Co.,  3(1  \pp.      N.  Y.  Bnpn.  270. ,..._     . .    _,, 

i-.  20S,  50  N.  Y,  8upp.  73*;  Ed«<Mi  v.  Gimm,  29  Hun     77.  N.  Y.  SoDp.  OflS;  Stiher  r.  Home  Im.  Co.,  7S  App. 


(c)     BVvrt  »f  liw  t>TOnblc  tndfrasBt— Bt«iui«)     Lifa  lu.  Co.,  1S3  App.  Div.  13*.  170  N.  Y.  i 

T.  North,  7  App.  Div,  79,  39  N.  f.  Supp.  976;  Eul<  t.     Troy  Csmum  C-    ~    °- "  "--    '-' 

Eule.  73  App.  Div.  300,  7e  N.  Y.  Bupp.  SSL.  tSi..  ITS     Fhipp.  6^.  aSd.. 


423:'  6wut  V.  BoiichCoD.  35  Hud  281.  EHv.  IX,  7SN.  Y.  Supp.  41;  Spnns  r,  Flddltr  A 

.  ,     —    J  irfjKa  0     ■    ' '     " '"   '-■   "■     ■-"  •—    "■     "■■    ■■"'  ■■  "  ^^- 

nTy!  WO;  Hookey  vT"Grwmtdn,TlV''App!' Div.'SM,  VinMo  vT'Boird  of  Bupervuoii.  89  Hun  582,  J 

104  N,  Y,  Supp.  821;  DreyfuH  v.  S«le.  18  Miw.  S61,  41  Bupp.  282. 

N.  Y.  aupp.  S76;  Mca(»d  v.  MeehM.  30  Hias.  87,  8!         St)     " 

N.  Y.  3upp.  852;  Nai«hton  t.  Vioa.  91  Hun  380,  38  N.  v.  Do 

Y.  Supp.  312.  Ca,  1 

N.  Y.  328.  alia.  80*  HuD  463,  30  N.  Y.  Sui^  443:  (hspp  431:  O'Hehlr  t.  Ceutnl  New  EnflsiHl  Railin 


7.  MsCibt.  15S  N.  Y.  025,  affs.  84  Hun  S79,  32  N.  Y.     App.  DiT.  877,  137  N.  Y.  Sopp.  827;  AUarton  r.  Rhinv- 

,  __    .„..  ,__... Q_!.L  Xo  .„   T.:^   „2  77  jj_     ],„j  Maohioe  W«k»  Co.,  165  An>.   Div,    &S7,  ISO  N. 

14.  33  N.  Y.  Y.  Bnpp.  28S:  WaoHaS  t,  ManT.^  MIh.  121,  64  N.  Y. 
Supp.  1021:  Coleman  v.  Ryu,  33  Min.  715,  68  N.  Y. 
Storue  Co.  Bupp.  £53;  Eml^nt  tev.  Bank  v.  Cluts.  33  Hub  SZ; 
rail  vTBoad-  Doti  v.  aendersoo.  107  Miso.  533,  177  N.  Y.  SiIm).  T3«; 
[,  QuMU  v.  Henoch.  191  App.  Div.  83,  ISO  N.  Y.  Supp. 

HDcnL—     SSa, 
H.  Y.  Supp.         Pram  for  rcHef  d«  not  limit  rceortrr.— Webb 

■"-  -    «      -  "- ■   -pp.  Div.  145,  37  N.  Y.  Bupp.  4-"-  •" 

1  App,  Div.  275,  282.  37  ff  Y, 

l>.  414;     34S;  Gea  r.  Pi 


App.  Div.  146,  37  N.  Y.  Bupp.  414;  Thomp- 
„-      —   —  37  tTY,  Supp.  340; 
11,  67  N.  Y.  Supp. 


...  _ 347;  Blac 

ok,  194  App,      Bupp.  IDC 


9.  105,  30  N.  Y.  Sum.  034;  De  Witt  ' 


§  480.  Interest  on  stim  awarded  to  be  included  in  recovery. 

Where  final  iu<^Dieiit  is  rendered  for  a.  sum  of  money  awarded  by  a  verdict,  report  or 
decision,  interest  upon  the  sum  awarded,  from  the  time  when  the  verdict  was  rendered 
or  the  report  or  decision  was  made  to  the  time  of  entering  judgment,  must  be  computed 
by  the  clerk,  added  to  the  sum  awarded,  and  included  in  the  amount  of  the  judgment. 

DariTatlDli.— Code  dv.  proa.,  t  1235,  tritliDUt  change:  New  York,  8!  MiHi.  81,  114  N.  Y.  Supp.  881,  aSd.,  129 

oridnally  reviaed  [rom  eod«  al  pttK.,  {310.  App.  Div.  929.  114  N.  Y.  Supp.  6S1. 

fa  nD<m.— Matter  at  Hen,  48  Hun  588,  1  N.  Y.  CUUd  aialiut  dtf.— Sneoey  v.  aty  of  New  York, 

Supp.  811;  Bobriek  r,  MMkeniie,  1B2  App.  Div.  694,  173  N.  Y.  414.  revf.  09  App.  Div.  80,  74   N.  V.  Bupp. 

ISS  N.  Y.  Supp.  20S.  589;  Monui  v.  New  York.  164  App,  Div.  877. 147  N.  Y. 

*^«tdlct,  T^ort  or  dedalOD.*'— Matter  of  City  of  Supp.    309. 

I  481.  Judgment  to  bear  interest 

A  judgment  for  a  sum  of  money  rendered  in  a  court  of  record  or  not  of  record,  or  a 
judgment  rendered  in  a  court  of  record  directing  the  payment  of  money,  bears  interest 
from  the  time  when  it  is  entered.  But  where  a  judgment  directa  that  money  pEud  out 
shall  be  refunded  or  repaid,  the  direction  includes  interest  from  the  tame  -when  the  money 
waa  paid,  unless  the  contrary  is  expressed. 

DerinUon.— Code  dv.  proc..  {  1211;    origlnaUy   n-  v.  Cowdrey,  88  Hun  97,  22  N.  Y.  Supp.  801:  Matter  of 

viaed  from  oode  of  proe.,  I  310:  L.  1S44,  oh.  324,  i  1  and  Broni  Parkway  Comra.,  191  App.  av.  3S7,  181  N.  Y. 

1  3,  aa  an,  by  L.  1369,  eh.  807.  Supp,  857. 

Comnmn-law  mlc. —Donnelly  v,  Ctty  of  Brooklyn,  CondemnatlOD.— Matter  of  Eaat  River  Land  Co., 

121  N.  Y,  9;  Crooker-WhedPT  Co,  v,  OenMee  Hwiroallon  208  N,  Y,  S4S:  Crnuae  v,  McViokar.  207  N.  Y,  813. 

141,  Effect  or  atimr  In  exprsMins  JndnMot. — Mao- 

14  App,  DiT,   152,  Donald  v.  MsoDonMd.  71  MiB.  518,  130  N.  Y.  Supp. 

„  ...   .,  — „.  — , -ty  of  New  York,  91  784, 

App.  DiT,  63i.  034,  88  N.  Y,  Supp.  1035;  Slate  Tnu*  Co, 

§  482.  Effect  of  judgment  dismissing  complaint. 

A  final  judgment  dismia^i^  the  complaint  before  the  close  of  the  plaintiff's  evidence 
does  not  prevent  a  new  action  for  the  same  cause  of  action,  unless  it  expressly  declares 
that  it  is  rendered  upon  the  merits.  A  dismissal  of  a  complaint  or  a  counterclaim 
at  the  close  of  the  plaintifi's  or  defendant's  evidence,  as  the  case  may  be,  or  a  Hiamiibui.1 
of  a  complidnt  or  counterclaim  at  the  close  of  the  whole  evidence,  ia  a  final  detennina- 
tion  of  the  merits  of  the  cause  of  action  and  bars  a  new  action  between  the  same  par- 
ties or  their  privies  for  the  same  cause  of  action  unless  the  court  shall  dismiss  without 
prejudice. 

DcrtTatton.— Pint  aentenoe  ii  ude  cIt.  proc,.  f  1209,  a  diamiiial  at  the  dose  of  the  plaintiff'a  or  defendant'* 

■e  an,  by  L,  1S77.  ch.  416,  amended.    The  ctrect  of  the  evidence  ahouki  be  a  final  deteiminatioa  of  the  riahta  of 

section  as  here  glvea  will  be  to  Icfve  the  rule  the  aame  the  partiM  and  ahould  bat  another  aeUon  waa  oricioally 

aa  it  was  In  caae  of  diamiani  St  any  time  before  the  cloaa  recommended  by  the  AawniaUoD  of  the  Bar  iJ  the  CSty 

of  the  phuoliir'a  evidence,    AdUnuaaal  at  any  time  there-  of  New  York. 

after  will  b«  deenwd  tn  be  on  the  mcrita  and  a  new  action         Id  fenersl. — Wheeler  v.  Ruelcman,  51   N.  Y.  391: 

will  be  barred  uoleaa  the  court  ahall  dlvoin  without  Utla  City  National  Bank  T.  Penwardaii.  180  App,  Div. 

preiudice.    The  chance  In  the  forme*  rule,  Damely,  chat  448.  187  N.  Y.  Supp.  SSO;  Da  Witt  v.  Chandler,  11  Abb. 


art.  35  JUDGMENT  §§  483-486 

Ft.  4fl9.  473:  Cdt  v.  Beard.  33  Barb.  367;  Bortwiok  v.     Milk  Co.,  77  Miao.  103.  136  N.  Y.  Supp.  49;  Freeman  ▼. 
Abbott,  40  Barb.  831;  Mack  v.  Hines,  112  Miao.  881,  ~    " 


184  N.  Y.  Supp.  152. 

nrect  •?  aumlMal.— Wallace  v.  Third  Are.  R.  Co..  Whiteside  r.  Noyac  Cottage 

36  App.  Div.  67,  66  N.  Y.  Supp.   132;  Colyer  v.  Guil-  Y.  Supp.  63;  Bliven  v.  Robliiaoii.  83  Hun  208,  31  N.  Y. 

foyie,  47  App.  Div.  302. 62  N.  Y.  Supp.  21;  Duff  ▼.Gallop.  Supp.  662,  affd..  162  N.  Y.  333;  Petrie  v.  Trustees,  92 

64  App.  Div.  616,  72  N.  Y.  Supp.  166;  Grace  ▼.  Fassott.  Hun  81,  36  N.  Y.  Supp.  636;  MeCuUough  v.  Vibbard, 

67  App.  Div.  443.  73  N.  Y.  Supp.  906;  McDonaU  v.  1  N.  Y.  Supp.  610,  14  Civ.  Proo.  Rep.  388;  Collins  v. 

Hygienio  loe  h  Resrueratinc  Co..  148  App.  Div.  639.  Adams,  4  N.  V.  Supp.  217,  16  Civ.  Proc.  Rep.  384;  Terry 

132  N.  Y.  Supp.  867;  YauUaire  v.  Wise,  19  Miso.  669,  44  v.  Home.  13  N.  Y.  Supp.  366;  Mamon  v.  Broadway. 

N.  Y.   Supp.   610.  etc.,  R.  Ca,  13  N.  Y.  Supp.  769;  Martin  v.  Cook,  14  N. 

IHsmlSMkl  OB   mBHts.— Columbia  Bank  v.  Gospel  Y.  Supp.  329;  Knight  v.  Sackett,  etc..  Uth.  Co.,  19  N. 

Tab.  Churdi.  127  N.  Y.  361;  Keyes  v.  Smith.  188  N.  Y.  Y.  Swp.  712;  Card  v.  Meineke.  24  N.  Y.  Supp.  876. 
376;  Oakea  Mfg.  Co.  v.  City  of  New  York.  206  N.  Y.  221;        Judgment  upon  the  merits  to   itate.-~Genet  ir. 

Cauchois  v.  P^oetor,  1  App.  Div.  16,  36  N.  Y.  Supp.  967;  Delaware  k.  H.  C.  Co..  170  N.  Y.  278;  Clark  v.  Scovill. 

Thiry  v.  Taylor  Brewing  Co..  37  App.  Div.  391.  66  N.  198  N.  Y.  279,  revg.  133  App.  Div.  821,  118  N.  Y.  Supp. 

Y.  Supp.  86;  Stokes  v.  Stokes,  49  App.  Div.  302.  63  N.  235;  Patcben  v.  Del.  &  H.  C.  Co..  62  App.  Div.    543, 

Y.  8uiH>.  887;  Edmonson  v.  Hamilton.  60  App.  Div.  630,  71  N.  Y.  Supp.  122;  Earle  v.  Earle,  73  App.  Div.  300,  76 

69  N.  Y.  Supp.  857;  Huking  v.  Whigam.  136  App.  Div.  N.  Y.  Supp.  851,  affd..  173  N.  Y.  480;  Everett  v.  Everett. 

675.  121  N.  Y.  Supp.  424;  Blyth  v.  Quincy  dc  Co.,  148  75  App.  Div.  369.  375,  78  N.  Y.  Supp.  193;  Hopedale 

A4>p.  Div.  871.   183  N.  Y.  Supp.  602;  Stephenson  v.  Electric  Co.  v.  Electric  Storage  Battery  Co.,  132  App. 

Southerland,  150  App.  Div.  276,  134  N.  Y.  Supp.  774;  Div.  348,  353,  116  N.  Y.  Supp.  859;  Staley  v.  Murray, 

PlaU  V.  Barton  ft  Corey  Co.,  7  Misc.  473,  28  N.  Y.  Supp.  166  App.  Div.  328. 152  N.  Y.  Supp.  163;  Strodl  v.  Stafford 

385;  Franck  v.  Franek.  11  Miae.  569.  43  N.  Y.  Supp.  774:  Co..  66  Misc.  625.  121  N.  Y.  Supp.  93;  People  ez  rel. 

Vowell  V.  Twenty-third  St.  Ry.  Co..  14  Miso.  583.  35  Nolan  ,v.  Prendergast,  88  Misc.  307.  150  N.  Y.  Supp. 

N.  Y.  Supp.  1082;  Nydelman  v.  Borden's  Condensed  683. 

§  4SS.  Judgment  where  personal  service  is  made  without  the  state. 

A  judgment  shall  be  conclusive  upon  a  defendant  on  whom  the  summons  is  person- 
ally served  without  the  state,  with  respect  to  the  property  which  is  the  subject  of  the 
action  or  which  is  attached  therein,  to  the  same  extent  as  if  the  service  upon  him  were 
made  within  the  state. 

Ilerlfsttoii.>-Code  dv.  proo..  |  443.  subd.  6.  as  am.  by  L.  1877,  eh.  416,  L.  1914.  oh.  346. 

§  484.  Limitation  of  action  upon  judgment. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  in  this  act,  an  action  upon 
a  judgment  for  a  sum  of  money,  rendered  in  a  court  of  record  of  the  state,  cannot  be 
maintained  between  the  original  parties  to  the  judgment,  unless,  either 

1.  Ten  years  have  clasped  since  the  docketing  of  such  judgment,  or, 

2.  It  was  rendered  against  the  defendant  by  default  for  want  of  an  appearance  or 
pleading  and  the  summons  was  served  upon  him  otherwise  than  personally;  or 

3.  The  court  in  which  the  action  is  brought  has  previously  made  an  order  granting 
leave  to  bring  it.  Notice  of  the  application  for  such  an  order  must  be  given  to  the  ad- 
verse party,  or  the  person  proposed  to  be  made  the  adverse  party,  personally,  unless 
it  satisfactorily  appears  to  the  court  that  personal  notice  cannot  be  given  with  due  dil- 
gence,  in  wluch  case  notice  may  be  given  in  such  a  manner  as  the  court  directs. 

Dcrlrallon.— Code  dv.  proe..  1 1913,  as  am.  by  L.  Lftpse  of  ten  rears.— ^xe  v.  Peek,  139  App.  Div. 
1S06.  cfa.  668;  originally  revised  Irom  code  of  proo.,  §  71,     419,  124  N.  Y.  Supp.  14;  Peace  v.  Wilson,  186  NT  Y.  403. 


in  pikrt.  affs.  110  App.  Div.  887,  96  N.  Y.  Supp.  1139. 

Eefcrences. — Lien  of  judgment  on  real  property  exists        ludsmenv  fw  iam  of  meney. — sL  " 

far  ten  years,  C.  P.  A.,  i  510;  judgment  by  default  where 


•ommons  was.  served   otherwise   than  i>ersonaIly,   Id., 

1493;  costs  in  action  on  judgment  of  justice,  J.  Ct.  A.,     uz  App.  uiv.  z*a  los  jn.  x.  Bupp.  l»4;  Hnepnerd  v. 

{320.  Shepherd,  51  Misc.  418,  100  N.  Y.  Supp.  401,  affd.,  117 


AppllcstlOB.—Dieffenbach  v.  Roch,  112  N.  Y.  621;     App.  Div.  924,  103  N.  Y.  Supp.  1141.  ;^ 

[cGnkth  V.  Maxwell,  17  App.  Div.  246,  45  N.  Y.  Supp.         Leftve  to  sue.— Importers  A  T.  Bank  v.  Quacken- 

587;  Matter  of  Van  Beuren,  33  App.  Div.  168,  53  N.  Y.     bush,  143  N.  Y.  567;  Rando  v.  National  Park  Bank,  137 


Supp.  349;  Koenig  v.  Wagener,  126  App.  Div.  772,  111  App.  Div.  190.  121  N.  Y.  Supp.  1048:  Cook  v.  Thurston, 

N.  Y.  Supp.  116;  McDongall  v.  Hoes,  27  Misc.  590,  58  18  Misc.  506,  42  N.  Y.  Supp.  1084;  Parish  v.  Austin,  25 

N.  Y.  Supp.  209:  Harris  v.  Steiner,  30  Misc.  624,  62  N.  Hun  430;  Church  v.  Van  Buren.  55  How.  Pr.  489;  Ger- 

Y,  Supp.  752;  Fink  v.  Shoemiiker,  33  Misc.  687.  68  N.  man  Sav.  Bank  v.  Covington,  14  Wkly.  Dig.  475,  affd.. 

Y.  Supp.  1112;  Goodyear  Dental  V.  Co.  v.  Frisselle,  22  89  N.  Y.  632. 

Hun  174;  Cvpenter  v.  Butler,  29  Hun  251;  Baldwin  v.  Coinplalnt.-*Underhill    v.    PhilUps,    30   App.    Div. 

Roberts.  30  Hun  163;  Badlam  v.  Springsteen.  41  Hun  238,  51  N.  Y.  Supp.  801. 

160;  Harris  v.  Clark,  65  Hun  361,  20  N.  Y.  Supp.  232;  ludgmetit    In    violatton    of    seetlon.— Myers    v. 

Morton  v.  Palmer.  14  N.  Y.  Supp.  912. 21  Ov.  Proo.  Rep.  Klein,  95  Miso.  546,  159  N.  Y.  Supp.  877. 


.uorton  V.  raimer.  14  N.  r.  Bupp.  VVA  21  uiv.  rroo.  itep. 
94;  Knapp  v.  Valentine,  33  N.  Y.  Supp.  712;  McButt  v. 
Hirseb.  4  Abb.  Pr.  441;  Lyon  v.  Manly,  32  Barb.  51. 


JUDGMENT  BY  DEFAULT 

§  486.  Entry  of  default  judgment  by  the  clerk. 

Judgment  may  be  taken  without  application  to  the  court  where  the  complaint  sets 

forth  one  or  more  causes  of  action,  each  consisting  of  the  breach  of  an  express  contract 

to  pay  absolutely  or  upon  a  contingency  a  sum  or  sums  of  money  fixed  by  the  terms  of  the 

ontract  or  capable  of  being  ascertained  therefrom  by  computation  only;  or  an  express  or 

joplied  contract  to  pay  money  received  or  disbursed,  or  the.  value  of  property  delivered, 

r  of  services  rendered  by,  to,  or  for  the  use  of,  the  defendant  or  a  third  person;  and 

IBl 


1 


|§  486-488  CIVIL  PRACTICE  ACT  art.  36 

thereupon  demands  judgment  for  a  sum  of  money  only.  This  section  includes  a  case 
where  the  breach  of  the  contract  set  forth  in  the  complaint  is  pnly  partial;  or  where  the 
complaint  shows  that  the  amount  of  the  plaintiff's  demand  has  been  reduced  by  payment, 
counterclaim  or  other  credit. 

llcHnition.--Code  oir.  ^oe..  f  420,  m  am.  by  L.  88  N.  Y.  660;  Augner  r.  Mayor,  ete.,  14  App.  Div.  461, 
1877,  eh.  416;  oiriciiially  new  m  eode  dv.  proe.  See  oode  43  N.  Y.  Supp.  808;  Sheipe  v.  Qapp.  16  App.  Div.  446, 
of  proo.,  §129.  44  N.  Y.  Supp.  461;  SteamafaipIUdimoikd  ^ill  Co.  ▼. 


rudcment  by  default,  how  taken   and  Seacer,  31  App.  Dir.  ^8,  62  N.  Y.  Supp.  986;  Matter  of 

entered,  C.  P.  A.,  §486;  determination  of   amount   of  Scharmann,  49  App.  Div.  278.  63  N.  Y.Sopp.  267;  Payer* 

judgment,  Id.,  f  487;  Am>lioation  for  judcment  by  de-  weather  v.  Tuoker,  11  N.  Y.  Supp.  89, 18  Civ.  Ftoe.  K«p. 

fai^  Id..  H  489-493;  relief  againet  such  judgment.  Id.,  276;  United  States  life  Im.  Co.  v.  Jordan,  46  Hun  201. 
§108.  Action  upon  Indemnl^  bwid.— County  of  Sullivan 

When  Judgment  without  applteatlon  to  eomrt.—  v.  Downie,  102  Miao.  348,  168  N.  Y.  Supp.  923. 
Bullard  v.  Sherwood,  86  N.  Y.  253;  Smith  v.  Rathbun, 

§  486.  Proof  to  be  filed  with  derk  by  plaintiff  upon  default 

In  an  action  specified  in  the  last  section,  where  the  summons  was  personally  served 
upon  the  defendant,  and  a  copy  of  the  complaint  or  a  notice  stating  the  sum  of  money 
for  which  judgment  will  be  taken  was  served  with  the  summons,  or  where  the  defendant 
has  appeared  but  has  made  default  in  pleading,  the  plaintiff  may  take  judgment  by 
default,  as  follows: 

1.  If  the  defendant  has  made  default  in  appearing,  the  plaintiff  must  file  proof  of  the 
service  of  the  summons  and  of  a  copy  of  the  complaint  or  the  notice;  and  also  proof 
by  affidavit  that  the  defendant  has  not  appeared.  Whereupon  the  clerk  must  enter 
final  judgment  in  his  favor. 

2.  If  the  defendant  has  seasonably  appeared  but  has  made  default  in  pleading,  the 
plaintiff  must  file  proof  of  the  service  of  the  summons  and  of  the  appearance  or  of  the 
appearance  only;  add  also  proof  by  affidavit  of  the  default.  Whereupon  the  clerk  must 
enter  final  judgment  in  his  favor. 

]>crlfstlon. — Code  oiv.  proo.,    §  1212,  as  am.  by  L.  Hun  1,  12  N.  Y.  Supp.  665;  Nau^ton  v.  Vion,  91  Hun, 

1879,  ch.  642.    Last  sentence  omitted  as  covered  by  code  360,  36  N.  Y.  Supp.  312. 

dv.  proe.,   1 1214.    Seoond  sentence  of  code  eiv.  proe.,  Tlnie  of  entry. — ^PorceU  v.  LymHi,  92  Mioe.  148»  166 

1 4191  omitted  as  unnecessary  in  view  of  oode  civ.  proe.,  N.  Y.  Supp.  101. 

1 1212.    §  1212,  originally  revised  from    oode  of  proo.,  Effeet  of  Jadnnent  by  deOuilt.— Swan  v.  Wheeler, 

§246,  subd.  1.  30  Misc.  225.  63N.  Y.  Supp.  328;  Hawkins  v.  Smith,  91 

Kwerenees* — Service  of  complaint  or  notice  with  Hun  229,  36  N.  Y.  Supp.  833;  Haas  v.  Silberman  Realty 

summons,  C.  P.  A.,     §1257,  1478;  appearance  by  de-  Co.,  162  N.  Y.  Supp.  274. 

fendant,  Id.,    M  237,  238,  263;  jud^ent  for  excess  over  Proof  of  defiaolt.— Fawcett  v.  Vary,  59  N.  Y.  597; 

counterclaim.  Id.,   §488;  judgment  by  default   against  Brien  v.  Casey,  2  Abb.  Ft.  416;  Philips  v.  I^vsoott,  9 

infant,  Id.,    1492.  How.  Pr.  430. 

In  senerml.— City  Trust  Safe  Deposit  ft  Surety  Co.  tFnttgnldated    damases.— Matter    of    Sdiarmann. 

V.  American  Brewing  Co.,  182  N.  Y.  286,  revg.  93  App.  49  App.  Div.  278,  63  N.  Y.  Supp.  267. 

Div.  606,  87  N.  Y.  Supp.  1130;  Steamship  Richmond-  Order   eitendlnc   ttme   to   nnswer.— Littauer   v. 

HiU  Co.  V.  Sager,  31  App.  Div.  288.  52  N.  Y.  Supp.  985;  Stern.  177  N.  Y.  233,  aifg.  88  App.  Div.  274,  85  N.  Y. 

Baaaett  v.  Fench.  10  Misc.  672,  31  N.  Y.  Supp.  667;  Supp.  71. 
Gadsden  v.  Woodward,  38  Hun  548;  Tracy  v.  lYacy,  59 

» 

§  487.  Determinatioii  by  clerk  of  amount  of  default  judgment. 

Where  final  judgment  may  be  entered  by  the  clerk,  as  prescribed  in  the  last  section, 
the  amount  thereof  must  be  determined  as  follows: 

1.  If  the  complaint  is  verified,  the  judgment  must  be  entered  for  the  sum  for  which 
the  complaint  demands  judgment;  or,  at  the  plaintiff's  option,  for  a  smaller  sum;  and 
if  a  computation  of  interest  is  necessary,  it  may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the  amount  due  to  the  plain- 
tiff by  computing  the  sum  due  upon  an  instrument  for  the  payment  of  money  only, 
then  non-payment  of  which  constitutes  a  cause  of  action  stated  in  the  complaint;  and  by 
ascertaining  by  the  examination  of  the  plaintiff  upon  oath,  or  by  other  competent  proof, 
the  amount  due  to  him  for  any  other  cause  of  action  stated  in  the  complaint.  If  an 
instrument  specified  in  this  subdivision  has  been  lost  so  that  it  cannot  be  produced  by 
the  clerk,  he  must  take  proof  of  its  loss  and  of  its  contents.  Either  party  may  require  the 
clerk  to  reduce  to  writing  and  file  the  assessment  and  the  oral  proof,  if  any,  taken  there- 
upon. 

I>crlv»ttoii.~Code  dv.  proe..  |  1218;  originaUy  re-  Daty  off  ekrlc—Bullaid  v.  Sherwood,  85  N.  Y.  353. 

vised  from  code  of  proe.,  §  246,  subd.  1 ;  R.  8.,  pt  3.  eh.  6.  Inftnuneiit  ffor  payment  off  monef.— Sutherland 

tit.  3,  if  4,  5.  V.  St  Lawrenee  .County,  42  Misc.  88»  86  N.  Y.  Sun>. 

ComiUiit.~Lent  v.  N.  Y.  ft  M.  By.  Co.,  130  N.  606. 
Y.  504. 


§  488.  Judgment  for  excess  where  counterclaim  interposed. 

In  an  action  upon  contract  where  the  complaint  demands  judgment  for  a  sum  of 
money  only,  if  the  defendant  by  his  answer  does  not  deny  the  plaintiff's  claim  but  seta 


art.  35  .    JUDGMENT  ||  489-402 


up  a  counterdaim  amounting  to  less  than  the  plaintiff's  claim,  the  plaintiff  upon  filing  with 
the  clerk  an  admission  of  the  counterclaim  may  take  judgment  for  the  excess  as  upon 
a  default  for  virant  of  an  answer. 


err.  proo.,  1 612,  ezeept  last  md-  to  soswer,  idiere  made,  rules  of  ciTil  pffmetioe;  191.  judf- 

LMt  •eoteooe  omitted  as  eoyeged  by  provmoa  nient  taken  whhoat  appUcatioii  to  eoort,  C.  P.  A.,  H  48&- 

ndtu^wiiatsbaUbsaiiartof  tbejiidfiiMBt-rolL    §512.  487;  vhsnanpUeatioii  necessary.  Id..  M  40^403. 

ly  revised  £rom  eode  of  proo.,  f  246.  sabd.  1.  last  AspBeatlMi.— Buneas  t.  House.  49  App.  Dtr.  388, 


ABpBeatlMi.— Burgess  t.  House.  49  App.  Dtr.  388, 
«8  N.  Y.  Sunp.  512;  HaU  v.  Holt,  26  Hon  tfl;  Dintee  r. 
Shears,  29  Euin  210. 


on   for  judcmont   on   failure     Shears, 


§  489.  Application  to  court  for  judgment  by  default 

Where  the  summons  waa  personally  served  upon  the  defendant  within  the  state  and 
he  has  made  default  in  appearing,  or  where  the  defendant  has  appeared  but  has  made 
default  in  pleading,  and  the  case  is  not  one  where  the  clerk  can  enter  final  judgment, 
as  prescribed  in  sections  four  hundred  and  eighty-six  and  four  hundred  and  eighty- 
seven  of  this  act,  the  plaintiff  may  apply  to  the  court  or  to  a  judge  thereof  for  judg- 
ment. 

BuliiCliB.— Cods  chr.  proe.,  1 1314,  as  am.  by  L.        ftaaf  at  tmmam  ot  aeUMi  not  neeessary. — Charlton 
1S77.  cli.416.  L.  1900,  cb.  147,  first  sentenoe.      Rsmainder     t.  Ward.  102  Miss.  238. 108  N.  Y.  Supp.  876. 
of  section  cofqred  by  |4S6.  ante,  and  |491,  |»ost.     Tbe        HTm*  nf  4ifiNdt.-<ArsaU  t.  Pitts,  78  N.  Y.  230; 


voras  omciea  are  onneeesMry.     41214   onginally  re-  Baawtt  t.  Ftemab,  10  Mm.  672.  31  N.  Y.  SunpL  667. 

irised  from  eode  q#  proe..  |  946,  sabd.  2.  in  nart.  AMMamcai  ofAuBSfct  after  jadpnettt  oTe 

Wt f m  iict i .     OuLsmjuent  spplieation  tor  jodnaent,  s^nwiii — T~ 

C.  P.  A-,  1 118;  where  ^)plieation  for  judcment  on  laliura  fiNmp.  765. 


part.  AsMiaiBCBft  of  Aubb^cs  after  judpnent  oifeourt  of 

for  indsment,     i4i||sals.--Yaw  r.  Whitmore.  66  AppHUr.  317.  72  N.  Y. 


riMMild  be  made,  rales  of  tMi  praetSee.   191.        htMmma    for    MdHpOMn.— Elsey   ▼. 
Jndcment  by  default  in  matrimonial  aetioM.  C.  P.  A.,     Ry.  Co..  93  App.  DiT.ll5.  87  N.  Y.  Supp.  28. 
B  1143,  1160;  ruks  of  tiril  prnetiee.  275.  Actfaa  tarn  fiind.— Fayenreather  T.^^oeker.  17  N. 


lM»ritli«  -De  Groot  r.  Morwiek   Com.  Co..  96  Y.  Supp.  30.  25  Abb.  N.  C.  395. 
IfisBL  374. 163  N.Y.  Supp.  83;  Adams  v.SoDiTan.  42  Hun        MSnl   ot  aMBcatiOB;    ■ppwil  —Pecmie   ex  ret. 

378:  T>kr  r.  Jsbn.  109  Mise.  425,  178  N.  Y.  Supp.  689.  Bosenqneat  t.  DonnsOy,   168  App.   Dir.  iOO,  153  N. 

OMMBt  to   afgMcatlOB    for  judcment  to  justios  Y.  Supp.    997. 
airt  of  eoari.>-BH«att  T.  Londin.  IttApp.  Dir.  117, 
160  N.  Y.  Sopp.  391. 

§  ttO.  Rendeiiag  default  judgment  by  court 

The  court  or  judge  upon  an  application  by  a  plaintiff  for  judgment  by  default,  upon 
the  filing  by  the  plaintiff  of  proof  of  default,  thereupon  must  render  the  judgment  to 
which  the  [Jaintiff  is  entitled  and,  with  or  without  a  jury,  may  make  a  computation 
or  assesement  or  take  an  account  or  proof  of  a  fact,  or  may  direct  a  reference  or  a  writ 
of  inquiiy,  except  that  where  the  action  is  brought  to  recover  damages  for  a  personal 
iiyury  or  an  injury  to  property,  the  damages  must  be  ascertained  by  means  of  a  writ  of 
inquiry  or  by  a  jury  in  court.  Where  a  reference  or  writ  d  inquiry  is  directed,  the  court 
or  judge  may  direct  that  the  report  or  inquisition  be  returned  to  the  court  or  judge 
for  further  action;  or,  except  wbteae  special  provision  is  otherwise  made  by  law,  may  di- 
rect that  final  judgment  be  entered  by  the  clerk  in  accordance  with  the  report  of  the 
referee,  or  for  the  damages  ascertained  by  the  inquisition,  without  any  furtiier  appli- 


■nBBia--'Vooe  «r.  vos.,  tvti^  as  sol   Inr  U  W  Mass.  672.  31  N.  X.  Bopp.  0S7;  aattos  ▼.  Kip.  3  Abb* 

1877.  cb.  416.  Lb  1901.  eb.511;  orlfinally  rerissd  from  F^.  383;  Tboropson  r.  Lumley.  7  Daly  74;GabcrtT. 

•■As  sf  proa.,  |  MS.  sobd.  2,  in  part.  Roonda.  14  How.  P^.  46. 

AfpBiMlaa.— Yaw  t.  Wbitmore,  66  Am.  Div.  317.  nBatMna  fai  tori.— Tbompson  ▼.  Fos,  21  Mise.  298. 

n  H.  Y.  8Bppr765;  BCattar  of  Bayw.  54  Hmi  189,  7  N,  47  N.  Y^Supp.  176. 

T.  an.  106:  Tylm  t.  iabn,  160  ICiae.  426,  178  N.  Y.  WwOmn  to  ptwm  CMua  of  aettoii.— Bstier  ▼.  Hoia- 

SnjnO.           ^  field.  188  App.  Dir.  649.  176  N.  Y.  Supp.  854. 

Ml  Jiff  tonfej     Biimuul  r.  Esom^  ate.,  R.  Co..  Bfftml  of  appBaUtaB;  anollM.— People  ok  reL 

UlN.  Y.37,40;BssyT.Iatsna«ManlBy.Go.,93App.  Rosenqoeat  v.  DonMlly.  168  App.  Div.  500.  153  N.  Y. 

Dir.  115.  Sr  N.  Y.  Sapp.  29.            _                   _  Snpp.   907. 

▼. 


§  tM«  Apt^tcM&m  whtare  one  or  more  defendants  haye  appeared. 

If  one  or  more  ol  the  defendants  have  appeared  and  one  or  more  defendants  have 
Isiled  to  appear,  an  iqpplication  by  a  plaintiff  for  judgment  by  default  must  be  made  to 
.tlie  eoort  unless  the  defendants  who  have  appeared  consent  to  the  making  of  such  ap- 
ptieatkm  to  a  judge  out  of  court. 


^^— w...,         ^„,^  «;.  proe..  I  1214,  as  am.  by  L.     rerissd  from  eode  of  proe.,  (|  246,  (iabd.  {2.  in  part. 
ia77.  di.  416.  L.  1900.  eh.  147.  laat  ssntasa;  orvSnaOy     See  caam  under  §488.  ^^  ^^ 


§  492.  Judgment  by  default  against  infant  defendant 

A  judgment  by  d^auh  shall  not  be  taken  against  an  infant  defendant  until  twenty 
days  have  expired  since  the  appointment  of  a  guardian  ad  litem  for  him. 


^      ..   f  1218b  aa  am.  by  L.  M  ■■MnL— Kimlcens  t.  Oaic.  162  App.  Dir.  50a 

revised  from  eode  of  proe..  f  115.  147  NT  Y.  Sopp.  671;  Jadkaen  t.  Brvnor.  17  Ifflse.  339, 

of  aammens  upon  an  infant.  39  N.  Y.  Snpp.  |1080;  ^PbiUipa  ;t.  Daasnbory.  8  Hun 

ent  of  cuardians  for  in-  348. 
IL,  11200-207. 


a  493-496  CIVIL  PRACTICE  ACT  art.  36 

§  493.  Judgment  by  default  where  service  without  state  or  not  personal. 

1.  Where  a  summons  was  served  upon  &  defendant  without  the  state  or  otherwise  thui 
personally,  if  the  defendant  does  not  demand  a  copy  of  the  cnnplunt,  or  plead,  as  the 
case  requires,  within  twenty  days  after  the  service  is  complete,  the  pi^ntJS  may  apply 
to  the  court  or  a  judge  thereof  for  the  judgment  demanded  in  the  complaint. 

2,  A  judgment  ^11  not  be  rendered  for  a  sum  of  money  only,  upon  an  application 
made  hereunder,  except  in  an  action  (a)  for  breach  of  contract,  express  or  implied,  other 
than  a  contract  to  marry,  (b)  wrongful  conversioQ  of  personal  property,  (c)  an  injury 
to  person  or  property  in  consequence  of  negligence,  fraud  or  other  wrongful  act;  nor,  in 
such  an  action,  where  the  defendant  is  a  non-resident  or  a  foreign  corporation,  and  has 
not  appeared,  unless  the  plaintiff  upon  such  application  shall  file  proof  that  a  warrant 
of  attachment,  granted  in  the  action,  has  been  levied  upon  property  of  the  defendant. 

civ.  nroc..  1  1216,  u     Blow  v.  Stuy,  14  Civ.  Proo.  R«p.  45;  SaHett  T.  Rifbtcn, 
M2,t,  ■ —     -^ "—    '^    ■- 

I  »v«  aU  or  rnuLJkJitr^oi         

I  d  by  ml™,     1 1218  origi-  lOa  Mi».  2... 

1  I.,  f  Mfl.  Hibd.  3.  ID  put.        rmUme  to  tak>  proof  or  euuc  oT  aetton. — louder 

Hxfe  of  proa.,  f  248,  nibd.  v.  Mosrale,  14S  App,  Div.  739.  133  M.  Y.  Supp.  340. 
i                                                     B  (1S74).  34.  BeiatatioB  on  nnna].— Hubln   v.   Myan.    132 

«     persoul     KTvioa     io  N,  Y.  303:  Mettw  of  WiltK.  5  Min.  lOS,  114,  35  N.  Y. 

I  7,  i%'236.  433:  where  ■  Supp.   733. 

^  >  cnttited  uid  pnne«iiiisi         JiulKiB«it  for  allmonr.— Buioh  t.  Bumb,  llfl  App. 

1  1.  Div.  sSsTlOa  N.  Y.  Supp.  305. 

T.  Mallen,  £0  BMb.  232;         Appckl.— BmmU  v.  FniiA,  166  N,  Y.  46. 

g  494.  Judgment  upon  failure  to  reply. 

If  the  pliuntifT  fails  to  reply  to  the  coimterelaim,  the  defendant  may  apply,  upon  no- 
tice, for  judgment  thereupon;  and,  if  the  case  requires,  a  reference  or  assessment  by  a 
jury  in  court  may  be  ordered  or  a  writ  of  inquiry  may  be  issued  as  where  the  pl^- 
tilT  applies  for  judgment. 


ob.5S3,L.  1901,  eh.  511,      13  Bow.  Pr.  43. 

ia  placed  in  nils.         Fucn  required. — Bryao  v.   Univenty  Pub,   Co., 
■■2  S.  Y.  3ffi.  381. 
nooT  of  Indcmeot  neccMarr. — Chulton  v.  Wttd, 


?."■  \  '' 


;.  airev, 

hITai 


515,  orirruUy  revised  from  code  of     817;  CromptoD  v.  Suich,  143  App.  Div.  2S4,  12S  ti.t. 
Sunt.  586;  YouDS  v.  SCillwsUr  C^uibed  Stoae  Co     "~ 
ApplimliDn    for    juditnent    and    entry     App.  Div.  453,  I3S  N.  Y.  Supp.  539:  Lehmsa  v.  < 
1  Iheioof.  C.  P.  A.,  li  485-4B3.  Mlirtinei  Co.,  171  App.  Div.  852.  157  N.  Y.  Supp 


*«n.— Hunter  V.  Fiw  B2  App.  Div.  IM,  Bfl 


fouDS  V.  SCillwsUr  Cnubed  Stooe  Co^  153 
53,  l5a  N.  Y.  Supp.  539:  Lehmin  v.  O™- 
>„  171  App.  Div.  852.  157  N.  Y.  ~ 

..  -■eller.  7fl  Mim.  340.  136  N,  Y.  I 

RochtBtfT  Dist.  Co,  V.  O'Brien,  M  N.  Y.  i 


r.  SoberU,  62  How.  Pr.  SS3. 


.     JUDGMENT  AFTER  TRIAL 

§  496.  Judgment  after  verdict. 

Upon  the  application  of  the  party  in  whose  favor  a  general  verdict  is  rendered,  the 
clerk  must  enter  judgment  in  conformity  to  the  verdict,  unless  a  different  direction  is 
given  by  the  court  or  it  is  otherwise  specially  prescribed  by  law.  A  motion  for  judg- 
ment  upon  a  special  verdict  may  be  made  by  either  party.  A  motion  for  judgment 
upon  a  verdict  subject  to  the  opinion  of  the  court  may  be  made  by  either  party;  and 
must  be  heard  and  decided  at  a  term  of  the  court  to  which  an  appeal  could  be  taken 
from  a  final  judgment  in  the  action.     (Am.  by  L.  1921,  ch.  372,  in  effect  Oct,  1,  1921.) 

DeHnttloo.— HrBt  wntence  is  code  civ.  proc.,  1  1189,  Moors  Co.,  90  Mbc.  8«4,  154  N.  Y.  Bupg.  134;  Weeka 

(UBin.  by  L.  lS77.ch.  416.  last  nntence.    Second  acalence  v.  Hut,  24  Hun  181. 

i«  code  CIV.  ptoo..  1  1333,  -  JUgtsenteDgeitCDde  civ.  tvae..         Entry  of  judxuieal. — Carn  Biohuice  Bank  of  Chicaco 

I  1234,  u  IHD.  br  L.  1B95,  ch.  948.    1  1189  origiiafl^  re-  v,  8lye,  119  nTV.  414;  Voidh  v.  CommCTciid  MulusI  In*. 

vind  from  code  of  proo..  |  2«4,  in  part.     ({  1133,  1134  Cn,  123  N.  Y,  120;  Uartui  v.  Plitt,  131  X.  Y.  642;FrBnoh 

.»;-;... II.,  ^^-immA   r..AW.   ^nAf.  ^1  nr.^       i   9A^    In  nr,^  v    Samr^^w.^    '>!    Ui».    ?0O    Iff  V     V    Q......    Q    »....l     .,..  ..>k« 


(siEiD&lly  revlged  from  code  of  proc,,  i  265.  in  pari.  v  Seamaos,  21  MiK 

Reference. — Wben  verdict  rendered  lubject  to  the  grounds.  27  App.  Di>,  oi«.  ou  i>.  i .  Bugv.  i 

opinion  of  tbB  court,  C.  P.  A..  [  401,  and  cases  ated.  Gunenheim.  230  N.  Y,  19. 

First  sentence.     Application.— Burke  t.  Freland,  47  SMond  scDtence.— Matter  of  Danef,  i 

App.  Div.  428, 82  N,  Y.  Supp.  463.  revd.  on  other  groundfc  157  N.  Y.  Supp.  552. 

ISe  N.  Y.  306.  Last  Bcntcnce.— Msthewi  v.  Amerlcvi 

Ri^t  to  siter  Verdict.— Warner  v,  N.  Y.  C.  R.  Co,.  52  Co..  154  N.  Y.  445.  405;  Murray  - 

N.  Vr437;  Dalrymple  V.  WilKaine,  93  N.  Y.  391;  Band  App.  Div.  641,  90  N.-Y.  Supp.  91 

v.  Bindi^  78  Misc.  Ifll,  137  N.  Y.  Supp.  890;  Heltis  v. 


JtJDGMENT  AFTER  APPEAL 

§  496.  Final  Judgment  after  afltainance  by  appellate  division. 
When  an  order  or  judgment  is  wholly  or  partly  affirmed  upon  an  appeal  to  the  appel- 
late division  of  the  supreme  court,  and  no  issue  of  fact  remains  to  be  tried,  the  appel- 


art  35  JUDGMENT  (§  497-^00 

late  dhisioii,  in  its  discretion,  may  render  final  judgment,  unless  it  permits  the  i^pellant 
to  amend  or  plead  over. 

BflrHatf on. — Code  dr.  proo..  f  1224,  as  am.    by  questions  of  fact*  eaeea  and  exofptions*  rules  of  civil  prao- 

L.  1«$77,  eh.  416,  L.  1896,  eh.  946,  ^thout  ohange.  tioe.  157. 

Reroreneet. — ^Trial  by  jury  of  specific  questions  of  fact,  Constmetlon. — Flatow  v.  Van  Bremsen«  17  N.  Y. 

when  a  matter  of  right,  C.  P.  A..  §  429;  trial  of  ■pedfie  Supp.  506. 


§  497.  Mode  of  enforcing  affirmed  or  modified  judgment. 

Where  a  judgment  from  which  an  appeal  has  been  tilken  from  one  court  to  another 
is  wholly  or  partly  affirmed  or  is  modified  upon  the  appeal,  it  must  be  enforced  by  the 
court  in  which  it  was  rendered  to  the  extent  permitted  by  the  detennination  of  the  appel- 
late court  as  if  the  appeal  therefrom  had  not  been  taken. 

ncrlmtlon.— <?ode  dr.  proc.,  i  1319,  without  ohange.  AppUcatton. — Ryan  r.  Parr,  16  N.  T.  Supp.  829,  40 
Under  "Appeals  fenerally  *'  in  code  civ.  proo.  St.  Itep.  880. 

§  498.  Docket  of  reversed  or  modified  judgment. 

1.  Where  a  final  judgment  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of 
money  has  been  reversed,  or  has  been  affirmed  as  to  part  only  of  the  sum,  upon  an 
appeal  to  the  supreme  court  from  an  inferior  court  or  an  appeal  to  the  appellate  division 
of  the  supreme  court,  taken  as  prescribed  in  this  chapter;  and  an  appeal  to  the  court 
of  appeals  is  not  taken  and  peifected,  and  the  security  required  to  stay  execution  is 
not  given,  within  ten  days  after  the  entry  of  the  judgment  upon  the  appeal  in  the  clerk's 
office  where  the  judgment  appealed  from  is  entered,  the  clerk  must  make  a  minute  of 
the  reversal  of  the  judgment,  or  of  the  amount  to  which  it  has  been  reduced,  upon  his 
docket-book  in  each  place  where  the  judgment  is  docketed.  A  transcript  of  the  docket 
as  thus  corrected  must  be  furnished  by  him  and  may  be  filed  in  any  county  clerk's  office 
where  the  original  judgment  is  docketed,  as  prescribed  by  law,  with  respect  to  the  orig- 
inal docket;  and  thereupon  the  county  clerk  must  correct  his  docket  accordingly.  The 
lien  of  a  judgment,  the  docket  of  which  is  not  corrected  to  prescribed  in  this  subdi- 
vision, remaiuB  unaffected  by  the  reversal  or  modification  thereof  until  the  decision  of 
the  court  of  appeals  upon  an  appeal  from  the  judgment  reversing  or  modifying  the  same 
or  the  expiration  of  the  time  to  take  such  an  appeal. 

2.  Where  a  final  judgment  for  a  sum  of  money  or  directing  the  payment  of  a  sum. of 
money  has  been  reversed,  or  affinned  as  to  part  only  of  the  sum,  upon  an  appeal  to 
the  court  of  appeals,  the  docket  may  be  corrected,  as  prescribed  in  the  last  subdivision, 
at  any  time  after  the  remittitur  has  been  filed  in  the  court  below. 

DerlmlkMi. — Snbd.  1  is  code  civ.  proc.,  §  1321;  under  KeferencM. — Dooketing  judgment  in  dooket-book, 
heading  "Appeals  "  in  code  civ.  proo.  Subd.  2is  oode  dv.  C.  P.  A.,  H  801,  602;  county  U,  ||  171-178;  judldary  1., 
proc.,  §  1322;  xinder  "Appeals  "  m  code  dv.  proo.  If  356a,  256b. 

§  499.  Judgment  after  motion  for  new  trials  heard  by  an  appellate  court. 

Where  a  motion  for  a  new  trial,  made  in  the  first  instance  at  a  term  of  the  appellate 
division,  or  appellate  term  of  the  supreme  court,  is  denied,  judgment  may  be  taken  as 
if  the  motion  for  a  new  trial  had  not  been  made,  after  the  entry  of  the  order  and  the 
service  upon  the  attorney  for  the  adverse  party  of  a  copy  thereof,  and  notice  of  the 
entry.     (Am.  by  L.  1921,  ch.  372,  m  effect  Oct.  1,  1921.) 

Pciltatlon. — CTode  dv.  proc.,  f  1227,  as  am.  by  L.  1895,  is  stOl  applicable.    The  last  clause  is  omitted  as  now  un* 

cfa.946,  amended;  (»iginally  new  m  code  civ.  proc.;  but  see  necessary.     Originally  both    §1227   and    (1228  of  the 

code  of  proc.,  §  265.  Throop  code  contained  a  "four  days  "  limitation.    This 

Tie  oommittee  retained  the  language  of  first  part  of  limitaaoh  has  since  been  stridcen   from  §  1228  and  is 

{  1227,  and  the  deddon  in  Martin  v.  Piatt,  131  N.  V.  641,  omitted  from  this  section. 

§  600.  Entry  of  judgment  in  county  where  real  property  situated. 

Where  real  property,  sold  by  virtue  of  a  judgment  rendered  in  an  action  directing 
the  sale  thereof,  is  situated  in  a  county  other  than  that  in  which  the  judgment  is  en- 
tered, the  jud^oaent  must  be  ako  entered  in  the  office  of  the  clerk  of  the  county  wherein 
'ihe  property  is  situated,  before  the  purchaser  can  be  required  to  pay  the  purcha^e-money, 
)r  to  accept  a  deed.  The  clerk  of  the  latter  county  must  enter  it  in  the  judgpoient-book 
:ept  by  him  upon  filing  with  him  a  copy  thereof  certified  by  the  clerk  with  whom  it 
>  entered. 

INMliaU— . — Code  eiv.  proe.,    1 1677.  broadened  to     of  a  judgment.    The  seotion  formerly  was  applicable  only 
jpiy  to  any  action  in  iriudi  real  property  is  sold  by  virtue     to  actions  for  ejectment,  partition  and  dower. 


L  PRACTICE  ACT  art.  36 

judgmenta. 

a  juc^ment-roU,  upon  a  judgmeiit  rendered^in  a 
Icet  the  judgment  by  eutering  ia  the  proper  docket- 
r  the  initial  letter  of  the  aumame  of  the  judgment 

udgment  debtor;  and  aUo  bis  residence,  title,  and 
ire  stat«d  in  the  judgment. 
lee  favor  the  judgment  "was  rendered, 
to  be  paid,  in  figures. 
n  the  judgmentr-roll  was  filed, 
n  the  judgment  was  docketed  in  his  office. 
at  was  rendered,  and,  if  it  was  rendered  in  the  au- 
judgment-roU  is  filed, 
he  party  recovering  the  judgment. 
i  d^tcffs,  those  entries  roust  be  repeated  under  the 

t  diuae  Itailirtli  t«  ladal.— Lden*  v.  PUIliitt,  SI  Bob  ZH, 

f  dniu.  3D  N.  Y.  Supp.  709. 

m  "  im-  Hnnf  nunc.— BonsMn  v.  StbotnbU,  Bl  App.  Dir. 

oourt  of  171,  Bl  N.  Y,  8upp.  H,  ■Hd..  37  Muo.  810. 7S  N.  frBupp. 

the  New  IW;  Clutt  t.  EmmeTich.  X  Hun  10. 

Bd  from  ScnnI  dtftnduU.— Foi  t.  MuUv,  St  Ui«.  470,  M 

N.  Y.  Supp.  388. 

C.  F.  A.,  "nma  of  doelnanf .— BBthamr  t.  BndL  U  N.  Y. 

leosdiDt  VT:  Aultnuo  A  Twy]or  Co.  v,  Brina.  103  N,  Y.  54;  Blydoi- 

rva  hen,  bunh  t.  NorUirap,  IB  Bow.  A.  280. 

swdtanl  IMMl>  at •lafc.—BuritT.  EUioU.  103  N.  Y.aw,  nrv. 

48  App.  DJv.  98.  «2  N.  Y.  Hupp.  «82. 

T  N,  Y.  BmUom  «IM4.— MaltM'  of  Hmko.  lO*  MIm.  409,  178 

utDBV  T.  N.  Y.  Supp.  77B. 

ig  judgmenti  thereon. 

II  IB  filed  upon  a  judgment  docket  aa  prescribed  by 
ilying  therefor  and  paying  the  fees  allowed  by  law, 
:et  of  the  judgment,  attested  by  his  ngnature.  A 
ipt  is  presented,  upon  payment  of  his  feee  thertfor, 
:  the  judgment,  as  prescribed  by  law,  in  the  appro- 

adioonfiU,  81 
7  Hijii.  010,  7S 
ft  T.  Seenui,  81 


Sled  before  enforcement 

a  final  judgment  caimot  be  taken  until  the  judg- 

uMdm:  crJciiuUy  nviwd  from  R.  S.,  pt.  3.  eh.  fl,  Ut.  4, 1 11. 


ItKNT  OF  jui>oianT 

it  by  execution. 

final  judgment  may  be  enforced  by  execution: 
in  favor  of  either  party;  or  directs  the  payment  of 

itiff  in  an  action  of  ejectment  or  for  dower. 
1,  whore  it  awards  a  chattel  to  either  par^- 

r  nrrlaMl         AttwmuM  wMmoBj.—Tiaytt  r.  Thftyn,  lU  App.  D>t. 

308,  13B  N.  Y.  Smv-  10S6;  Watsum  v.  Witnun,  14S 

liv,  400,     N,  Y.  «». 


loH,  103     jMqain,  M  Han  3TS. 
pp.  831;         Aadaa   ft*  etaatiM 


art.  35  JUDGMENT  U  005^608 

§  606.  Enforcement  of  judgment  without  execution. 

In  either  of  the  following  cases  a  judgment  may  be  enforced  by  serving  a  certified 
copy  thereof  upon  the  party  against  whom  it  is  rendered,  or  the  officer  or  person  who 
is  required  thereby  or  by  law  to  obey  it;  and,  if  he  refuses  or  wilfully  neglects  to  obey 
ity  by  punishing  him  for  a  contempt  of  the  coiurt: 

1.  Where  the  judgment  is  final  and  cannot  be  enforced  by  execution,  as  prescribed 
in  the  last  section. 

2.  Where  the  judgment  is  final  and  part  of  it  cannot  be  enforced  by  execution,  as 
prescribed  in  the  last  section,  in  which  case  the  part  or  parts  which  cannot  be  so  en- 
forced may  be  enforced  as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory  and  requires  a  party  to  do  or  to  refrain  from 
doing  an  act,  except  in  a  case  specified  in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  into  court,  or  to  an  officer 
of  the  court;  except  where  the  money  is  due  upon  a  contract,  express  or  implied,  or  as 
damages  for  non-perforraance  of  a  contract.  In  a  case  specified  in  this  subdivision,  if 
the  judgment  is  final,  it  may  be  enforced,  as  prescribed  in  this  section,  either  simul- 
taneously with,  or  before,  or  after  the  issuing  of  an  execution  thereupon,  as  the  court 
directs. 

DcHmtlMi.— Coda  qir.  woo..  1 1241,  orisinaUy  reviaed        PmFmeDt  Into  emvt  w  to  Ml  oflker.— lUndey  v. 
from  code  of  ptoOm  I  285.  m  part.  Feldman.  S4  App.  Div.  400^  82  N.  Y.  Bupp.  679;  G«n; 

-Puniahment  for  contampt  in  refuiiiig  to     Eleo.  Co.  v.  Sire.  88  App.  Div.  498*  85  N.  Y.  Sapp.  141; 


»upp. 
r  to  convey  real  nroperty.  C.  P.  A.,  1 979.  Fftjment  to  reedvcr. — Matter  of  Hen,  48  Hon  586. 1 

In  cencvml.— Leeibiirnr  v.  Watson.  169  App.  Div.  N.  Y.  Sapp.  811;  Qildersleeve  v.  Leator,  68  Hun  535.  22 

48, 154  N.  Y.  Bupp.  677 ;  Kittel  ▼.  Stueve.  1 1  Miae.  279, 32  N.  Y.  8upp.  1088. 

N.  Y.  Sttpp.  272;  Archer  v.  Turbo-Eleetrio  Conatr.  Co.,        Order  dlrMttiis  Mitltittloii. — ^Devlin  v.  Hinman.  40 

86  Miae.  310, 149  N.  Y.  Bupp.  200;  Harrison  r.  Da  Hart.  App.  Div.  101. 57N.  Y.  Bupp.  668. aifd.,  161  N.  Y.  115. 

108  Miae.  536. 170  N.  Y.  Bupp.  580;  Walford  y.  Hairia,  78        Tmfmmt  of  attmony.-^tanley  v.  SUuaJey,  116  At 


upp.  090;  waiioni  y.  iiama,  7S  raymont  or  Mimony.-^taniey  v.  Stanley,  no  App. 

Hun  346,  29  N.  Y.  Bupp.  126.  Div.  644. 101  N.  Y.  Bupp.  725;  Dikeman  v.  Dikeman,  108 

not  MpUcabla   to   orders.— Baaeh   ▼.   Aawxsiated  Miae.  406,  177  N.  Y.  Bupp.  506. 

Featuras  Booking  Co.,  Inc.,  92  Miao.  450. 156  N.  Y.  Bupp.  fiaforoeiiMnt  of  InJaiMtion.—MiUa  v.  Leland,  156 


§  606.  Place  and  mode  of  sale  of  real  property. 

Except  where  special  provision  is  otherwise  made  by  law,  real  property  adjudged  to 
be  sold  must  be  sold  in  the  county  where  it  is  situated,  by  the  sheriff  of  the  county, 
or  by  a  referee  appointed  by  the  court  for  that  purpose,  who  must  execute  a  convey- 
ance to  the  purchaser.  If  such  real  property  is  situated  partly  in  one  county  and  partly 
m  another  and  is  so  circumstanced  that  a  sale  of  the  whole  will  be  most  beneficial  to 
the  parties,  the  court  rendering  judgment  may  direct  in  which  county  the  whole  of  such 
real  property  shall  be  sold.  The  conveyance  is  effectual  to  pass  the  right,  title  or  inter- 
est c^  a  party  adjudged  to  be  sold. 


de    civ.  'proo.,    ft  1242,  aa  am.    by  "Except  where  special  proTiaion  ia  otherwise  made  by 

L.  1877.  ch.  416,  L.  1902,  eh.  138,  t.  1911,  oh.  180;  origi-  law."    The  references  to  "borough  "  are  omitted  as  now 

natty  reviaed  from  code  of  proo.,  §  287,  next  to  last  sen-  obsolete.     Reference  to  referee  and  sheriff  in  code  dv. 

tenee.    The  laat  clauae  of  the  last  sentence  is  omitted  as  proc.,  |  1560,  covered, 
oovered  by  the  exception  contained  in  the  first  sentence 

* 

§  607.  Security  upon  sale  by  referee. 

Where  a  referee  is  appointed  by  the  court  to  sell  real  property,  the  court  may  pro- 
vide for  his  giving  such  security  as  the  court  deems  just  for  the  proper  application  of 
the  money  received  upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser  directly 
to  the  person  or  persons  entitled  thereto  or  their  attorneys. 

Deri?»Cloii.— Code  civ.  proo.,  i  1243,  as  am.  by    L.  1877.  oh.  416. 

§  808.  Conyeyance  to  state  name  of  party. 

A  conveyance  of  property  sold  pursuant  to  a  judgment  which  specifies  the  particu- 
lar party  or  parties  whose  right,  title  or  interest  is  directed  to  be  sold,  must  distinctly 
state  in  the  granting  clause  thereof,  whose  right,  title  or  interest  was  sold,  and  is  conveyed, 
without  naming  in  that  clause  any  of  the  other  parties  to  the  action;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  officer  executing  it  is  liable 
for  the  damages  i^ch  the  purchaser  sustains  by  the  omission,  whether  he  accepts  or 
refuses  to  accept  it. 

D«lf»ti9]i.^Oode  dr.  proc.,  1 1244,  a4  am.  by  L.  1877,  eh.  416,  L.  1879,  oh.  542. 
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LIEN  OP  JUDGMENT 

§  609.  Judgment  not  lien  until  docketed. 

A  judgment  wholly  or  partly  for  a  sum  of  money  or  directing  the  pa3nQaent  of  a  sum 
of  money^  required  to  be  docketed,  neither  afifects  real  property  or  chattels  real,  nor  is 
entitled  to  a  preference,  until  the  judgment-roll  is  filed  and  the  judgment  docketed. 

ncrifstton.— Code  dv.  proo. .  1 1350;  orifinaily  revised        Extent  of  Hen.— Hulbert  y.  Hnlbert,  86  Mieo.  862, 140 
from  R.  S.,  pt.  3,  cfa.  6.  tit.  4, 1 12.    New  nutter  is  from     N.  Y.  Supp.  668. 

code  civ.  proe.,  fi  1272.  Jadsment  In  rorMlonire.^Koeboh  v.  Kendall,  76 

Misc.  367. 186  N.  Y.  Supp.  838. 

§  610.  Lien  of  judgment  upon  real  property. 

Except  as  otherwise  specially  presciibed  by  law,  and  except  also  as  in  this  and  the 
next  section  provided,  a  judgment  wholly  or  partly  for  a  sum  of  money  or  directing  the 
payment  of  a  sum  of  money,  hereafter  rendered,  which  is  docketed  in  a  county  clerk's 
office,  as  prescribed  in  this  chapter,  binds,  and  is  a  charge  upon,  for  ten  years  after 
filing  the  judgment-roll,  the  real  property  and  chattels  real,  in  that  county,  which  the 
judgment  debtor  has  at  the  time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  the  ten  years.  Provided,  however,  that  no  judgment  shall  be 
a  charge  upon  the  real  property  of  any  person  unless  and  until  he  be  designated  by 
his  name  in  a  docket  of  such  judgment  in  the  office  of  the  clerk  in  the  county  where 
such  property  is  located. 

Derlfstlon.— <>>deciv.proo..|  1261.asam.byL.  1902,  Van  Loan  v.  City  of  New  York,  105  App.  Div.  572,  94 

oh.  318,  L.  1905,  eh.  432,  first  two  sentonoes.    New  matter  N.  Y.  Supp.  221. 

is  from  code  dv.  proe.,  I  1272.    See  the  section  following  When  lien  attaches. — Aultman  Sc  Taylor  Co.  ▼.  Syme, 

for  the  remainder  of  1 1251.    1 1251,   orisinaUy  revised  163  N.  Y.  54,  60;  Matter  of  Thomas,  216  N.  Y.  426; 

from  R.  S.,  pt.  3,  oh.  6,  tit.  4.  f 1 3. 4;  L.  1S40.  ch.  386,  f  25.  Koelsch  v.  KendaU,  7  Miac.  367, 136  N.  Y.  Supp.  836. 

Beferences.— Presumption  ot  payment  after  twenty  Damtlon  ef  lien. — Wing  v.  Rionda,  125  N.  Y.  678; 

{ears,  C.  P.  A..  |  44;  effect  of  appeal  to  court  of  appeals,  Wessei  v.  Cramer,  56  App.  Div.  30,  67  N.  Y.  Supp.  425; 

d.,  I  497:  Judcment  against  ezeoutor,  etc.,  when  real  Koelsch  v.  Kendall,  76  Misc.  367,  136  N.  Y.  Supp.  838; 

property  of  deoedent  not  bound,  decedent  estate  1.,  )  149;  .  Van  Gelder  y.  Van  Gelder,  26  Hun  356,  362;  Hansee  ▼. 

against  heir  in  creditor's  notion,  not  a  lien.  Id.,  1 186;  Fiero,  56  Hun  463,  10  N.  Y.  Supp.  494;  Garcsynski  v. 

lien  on  homestead  surplus,  Id.,  f  676;  lien  of  judgment  Russell,  75  Hun  497,  27  N.  Y.  Supp.  465;  Matter  of  Har- 

a^nst  joint  debtor  not  served.  Id.,  \  2000;  not  affected  by  mon,  79  Hun  226,  29  N.  Y.  Supp.  555;  Sumner  v.  Skinner, 

discharge  of  insolvent  debtor  from  imprisonment,  debtor  80  Hun  221,  30  N.  Y.  Supp.  4;  Darling  v.  Littlejohn, 

and  creditor  1.,  |  110.  12  N.  Y.  Supp.  205;  Hall  v.  City  of  Lockport,  153  N.  Y. 

At  commoQ  hiw.— Atlas  Refining  Co.  v.  Smith,  52  Supp.  208. 

App.  Div.  109,  114.  61  N.  Y.  Supp.  1044.  Time  excluded.— Baskin  v.  Huntington,  130  N.  Y. 

AppUeatlOB.— Piatt  v.  Piatt,   105  N.  Y.  488,  496;  813;  Biatterof  H<^mes,  131  N.  Y.80,  84,affg.  50Httna69, 

Bernstein  v.  Schoenfeld,  81  App.  Div.  171,  81  N .  Y.  Supp.  13  N.  Y.  Supp.  100;  Duell  v.  Alvord,  41  Hun  196. 

11.  affg.  37  Misc.  610.  76  N.  Y.  Supp.  140;  Matter  of  Priority.— Brooks  v.  Wilson.  125  N.  Y.  256,  revg.  68 

Phelps,  6  Misc.  897.  26  N.  Y.  Supp.  774;  Buffalo  Savings  Hun  173, 6  N.  Y.  Supp.  116;  Matter  of  Thomas.  216  N.  Y. 

Bank  v.  Hunt,  64  Misc.  643, 118  5rY.  Supp.  1021;  Brown  426;  Wilkinson  v.  Paddock.  57  Hun  191,  11  N.  Y.  Supp. 

V.  Hyraan,  27  N.  Y.  Supp.  436.  442,  affd.,  125  N.  Y.  748;  Matter  of  Hasard,  78  Hun  22. 

FaUare  to  doeket  la  another  county.— Faneuil  Hall  25  N.  Y.  Supp.  928:  Matter  of  Townsend,  83  Hun  200,  31 

Nat.  Bank  v.  Bussing,  147  N.  Y.  665.  N.  Y.  Supp.  409;  Ooets  v.  Mott,  1  N.  Y.  Supp.  153,  21 

Keal  property  snoject  to  lien.— Demard  v.  Church-  Abb.  N.  C.  246;  New  York  life  Ins.  Co.  r.  Mayer,  12  St. 

iU,  53  N.  Y.  199;  Savles  v.  Best.  140  N.  Y:  368;  Lafayette  Rep.  119. 

Trust  Co.  v.  Boggs,  213  N.  Y.  280, 288;  Treacy  v.  Ellis,  45  Effect  oT  Jvdcment  after  ten  yean.— WmbcI  v. 

App.  Div.  492.  61  N.  Y.  Supp.  600;  Tyler  v.  Ballard,  31  Cramer,  56  App.  Div.  30,  67  N.  Y.  Supp.  425;  Sherwood  v. 

Millard  v.  McMullin,  5  Ellenstein,  27  Misc.  30, 57  N.  Y.  Supp.  99;  Pierce  v.  Fuller, 


misc.  04U,  00  IN.  Y.  Bupp.  007;  Miiiara  v.  McMuuin,  5     isjuenstem,  Z7  Misc.  9U,  ff/  is.  Y.  oupp.  vnf;  nerc« 
Hun  672;  Taylor  v.  Winne.  32  St.  Rep.  709;  O'Rourke  v.     36  Hun  180:  Floyd  v.  Clark,  17  N.  Y.  Supp.  848. 
Cooper  Co.,  11  Civ.  Proo.  Rep.  821.  Equitable  action  by  Judgment  creditbr. — ^Holland 

lien  on  award  In  condemnation  proceedings.-     v.  Grote,  193  N.  Y.  262,  modfg.  125  App.  Div.  413,  109 

N.  Y.  Supp.  787. 

§  611.  Amendment  of  judgment  to  designate  judgment  debtor  by  name. 

Upon  such  notice  to  a  judgment  debtor  as  the  court  may  direct,  the  supreme  court 
may  order  that  any  judgment  heretofore  or  hereafter  rendered  therein  against  such 
debtor  wholly  or  partly  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of  money, 
be  amended  so  as  to  designate  such  debtor  by  his  name  and  that  the  clerk  of  the  county 
in  which  the  judgment-roll  is  filed  redocket  such  judgment  as  so  amended;  and  from 
the  time  of  such  redocket  during  the  remainder  of  ten  years  from  the  filing  of  the  judg- 
ment-roll, such  judgment  shall  bind  and  be  a  charge  upon  the  real  property  and  chattels 
real  in  that  coimty  which  such  judgment  debtor  may  have  at  the  time  of  such  redocket 
or  may  thereafter  within  said  ten  years  acquire,  and  a  transcript  of  such  new  docket 
may  be  filed  and  docketed  in  the  office  of  the  clerk  of  any  other  county  in  the  state  in 
like  manner  and  with  like  effect  as  a  transcript  of  an  original  docket  may  be  filed.  Upon 
such  notice  to  a  judgment  debtor  as  the  court  may  direct,  any  court  other  than  ^e 
supreme  court  may  order  that  any  such  judgment  heretofore  or  hereafter  rendered  therein 
against  such  debtor  and  any  docket  thereof  in  such  court  be  amended  so  as  to  des- 
ignate such  debtor  by  his  name,  and  at  any  time  after  such  amendment  shall  have  been 
made  a  transcript  of  the  docket  of  such  judgment  as  so  amended  may  be  filed  and  dock- 
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he  o£Sce  of  tiie  cleric  of  any  county  in  this  state  in  like  manner  and  mth  like 
a  transcript  of  an  original  docket  may  be  filed. 

n.-<k)de oiT. pnB.. f  lasi,  ums. by  L.  1902,     piiUy  revimd from R.  8.,  pt. 3, oh. 6. «t. 4,  U3,i;U  1S40, 

1005.  ch.  432.  Ill  acept  finC  two  nutesua     eb.  3BS.  1  S5. 

bsen  muda  ■  Hpamte  aKtiaii  (I  SID.  Bnt«).         BcfaniMM. — 8*e  refveneei  lo  |  SID.  uite. 
'  u  from  sods  dv.  nKW.,  1 1!72.   1 IZSI  oriB-         FlctJtloiu    lUDW,    amend ment    of    ladimcDt. — 

Mvaret  v.  Berlin.  80  App.  DIv.  SM.XS.Y.  Bupp.  240. 

Levy  upon  real  property. 
ten  yeaiB  after  filing  the  judgment^roll  have  expired,  real  property  or  a  chattel 
ih  the  judgment  debtor, '  or  real  property  which  a  person  deriving  his  right  or 
eto  as  the  heir  or  devisee  of  the  jud^ent  debtor,  then  has  in  any  county,  may. 
1  upon  by  virtue  of  an  execution  against  property,  upon  a  judgment  wholly  or 
r  a  sum  of  mone^  or  directing  the  payment  of  a  sum  of  money,  issued  to  the 

that  county,  by  filing  with  the  clerk  of  that  county  a  notice,  subscribed  by  the 
eecribing  the  judgment,  the  execution,  and  the  property  levied  upon;  and,  if 
eat  levied  upon  is  that  of  an  heir  or  devisee,  specifying  that  fact  and  the  name 
ir  or  devisee.  The  notice  muat  be  recoided  and  indexed  by  the  clerk  as  a  notice 
sndency  of  an  action.  For  that  purpose,  the  judgment  debtor,  or  his  heir  or 
named  in  the  notice,  is  regarded  as  a  party  to  an  action.  The  judgment  binds 
mee  a  charge  upon  the  right  and  title  thus  levied  upon  of  the  judgment  debtor 

heir  or  devisee,  as  the  case  may  be,  only  from  the  time  of  recordii^  and  in- 
le  notice,  and  until  the  execution  is  set  aside  or  returned. 

to.— Code  dv.  pTOe,.  {  12S2;  oH«IiikUr  revit 
10,  oh.  SSfl.  i  16;  code  of  proa..  1  3SZ.  N 
tun  soda  dv.  proo,,  I  1ZT2, 

■•1.— Triacy  V.  ElEs.  46  App.  Div,  492,  __         _^..  .._. ,_ _    

I.  800;  AtlM  ReEniiw  Co.  v,  Hmith.  62  App.  144  N.  Y.  661;  Buroh  t.  Burob,  61  Mi«c.  832.  100  N.  Y. 
I  N.  Y.  Supp.  1044rBuMe  v.  Fiao.  56  Hud     Supp.  814. 

V  a..^..,  4^4;  Oarciytuki  V.  Ruodl.  75  Hun         Ktwtval  of  HcnorJndnMiit.— Bell 
4flS:  Rumbls  t.  Bmith.  M  Huo.  298,     App.  Dlv.  74fl,  tZfi  K.  Y.  Supp.  826. 


aw.  SOI:  Buck  »,  MwDoiKld,  1.. 

jupp.  M4. 

Ezemirtioii  from  l«vy  of  land  under  contract 

tcreet  of  a  person  holding  a  contract  for  the  purchase  of  real  property  is  not  bound 
ocketing  of  a  judgment  wholly  or  partly  for  a  sum  of  money  or  directing  the 
of  a  sum  of  money;  and  cannot  be  levied  upon  or  sold  by  virtue  of  an  execu- 
ed  upon  such  a  judgment. 

Ml.— Coda  dv.  proo..  1  1263:  oHsJiwUy  re-         Appll»tlOD.— Hu^iu  t.  MuCDnnell,  ISO  N.  Y,  4S2, 
R.  S..  pt.  2  ch.  X  tit.  4.  i  4.  JsKt  pusgraph.     revg.  56  Run  277,  B  ST  Y.  Supp.  688. 
'  ia  from  <od*  dr.  proj.,  )  1272. 

lien  of  judgment  subordinate  to  purchase-money  mortgages. 

real  property  is  sold  and  conveyed,  and  at  the  same  time  a  mortage  there- 
pven  by  the  purchaser  to  secure  the  payment  of  the  whole  or  a  part  of  the  pur- 
ney,  the  lien  of  the  mortgage  upon  that  real  property  ia  superior  to  the  lien  of 
IS  jui^^ment  wholly  or  partly  for  a  sum  of  money  or  directing  the  payment  of 
1  money  against  the  purchaser. 

». — Coda  dv.  pioo..  1 1264:  orioajLlly  re-  PriorltT  of  piirth«ic- monCT  nuntgacM. — Bobiit- 
R.  S.,  pt.  2.  oh.  1,  tJt.  6,  I  S.  Ne»  matl«[  i>  «on  v.  waiiwoi,  22  N.  Y.  380;  Boin  v.  Baohun,  127  K. 
It.  pros.,  |  1ZT3.  Y.  S20;  Rsy  Ti  Adsma.  4  Sua  331. 

Extension  of  lien  in  certain  cases. 

me  during  which  a  judgment  creditor  ia  stayed  by  an  injunction  or  other  order 
e  operation  of  an  appeal  or  by  express  provision  of  law  from  enforcing  a  judg- 
lot  a  part  of  the  ten  years  to  which  the  lien  of  a  judgment  wholly  or  partly  for 
money  or  directing  the  payment  of  a  sum  of  money  is  tiniit«d.  But  this  sec- 
I  not  extend  the  time  of  the  lien  as  against  a  purchaser,  creditor  or  mortgagee 
uth. 

la. — Code  dv,  pros.,  f  1366;  oriciiulh' nvlKd  Bcfwaoec. — Gffeot  of  death  of  iudameDt  debtor 
r  proo..  1 2S2,  weoiKlaentence.   Maw  miliar  ii     C.  P.  A.,  t  ess. 

iv.  prog.,  1 1373.  Time  eicloded.— Matter  of  Holraea,  131  N.  Y.  BO. 

"  Good  faith."— Bcoone  v.  Loomii.  17  Hun  43S. 

Suspension  of  lien  by  order  on  appeaL 

an  appeal  from  a  judgment  wholly  or  partly  for  a  sum  of  money  or  directing 
lent  of  a  sum  of  money  has  been  perfected,  and  an  undertaking  has  been  given 


^ 
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sufficient  to  entitle  the  appellant  to  stay  of  the  execution  of  the  judgment  without  an 
order  for  that  purpose,  the  court  in  which  the  judgment  was  recovered,  in  its  discretion 
and  upon  such  terms  as  justice  requires,  may  make  an  order  upon  notice  to  the  attor- 
ney for  the  respondent  and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien 
of  the  judgment  as  against  judgment  creditors  and  purchasers  and  mortgagees  in  good  faith 
the  real  property  or  chattels  real  upon  which  the  judgment  is  a  lien,  or  a  portion  thereof, 
specifically  described  in  the  order.  If  all  the  property  subject  to  the  lien  is  so  exempted, 
the  order  must  direct  the  clerk  in  whose  office  the  judgment-ioll  is  filed  to  make  an  entry 
on  the  docket  of  the  judgment  in  each  place  where  it -appears  in  the  docket-book,  sub- 
stantially as  follows:  ''lien  suspended  upon  appeal.  See  order  entered;"  adding  the 
proper  date.  If  a  portion  only  is  exempted  the  order  must  direct  the  clerk  to  make 
in  like  manner  an  entry  substantially  as  follows:  "Lien  partially  suspended  upon  appeal. 
See  order  entered; "  adding  the  proper  date.  The  clerk,  when  he  files  the  motion  papers 
and  enters  the  order,  must  make  the  entry  or  entries  in  the  docket-book  as  required 
by  the  order. 

DerlTsMon. — Code  ohr.  proo.,  jK  1256;    originally    a  SafpendlDg  Uen  of  Jndgmmit  pendlns  appeal  to 

substitute  for  code  of  proc.,  |  282,  in  part.    New  matter  appeuate  tunoB, — Danaillo  v.  DanaiUo,  163  J^p.  Dir. 

is  from  code  olv.  proo.,  {  1272.  617,  14d  N.  Y.  Supp.  998. 

Eeferencea. — ^Undertaking  to  stay  execution  on  iudg*  BVoet  of  order  siupeiiding  Hon  on  appoal. — ^Wron- 

ment,  pending  appeal  to  the  court  of  appeals,  C.  P.  A.,  kow  ▼.  Oakley.  133  N.  Y.  505. 

§§  593-600;  undertaking  to  stay  execution  on  at>peal  to  Yaeatlnf  order  suspending  Bon. — ^Harmon  ▼.  Hope» 

appellate  division.  Id.,  1 614;  as  to  form  and  sufficiency  of  87  N.  Y.  10. 
undertaking.  Id.,  |{  14^158. 

§  617.  Time  from  which  order  suspends  lien  on  appeal. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by'  the  supreme  court  or 
by  a  county  court,  it  operates  as  a  suspension  of  the  lien  upon  property  situated  in  the 
county  where  the  judgment-roll  is  filed  from  the  time  when  the  order  is  entered  and 
the  proper  entry  made  in  the  docket-book.  If  the  property  exempted  is  situated  in 
another  county,  or  if  the  order  was  made  by  a  court,  other  than  the  supreme  court  or 
a  county  court,  the  order  operates  as  a  suspension  from  the  time  when  the  proper  entry 
is  made  in  the  docket-book  kept  by  the  clerk  of  that  county,  as  prescribed  in  the  next 
section. 

Derlvatlon.-'Oode  «▼.  proc.,  §1257;  originally  a  sabstitute  for  code  of  proc,  |  282,  in  part. 

§  618.  Suspension  of  Uen  in  another  county. 

The  clerk  with  whom  the  order  is  entered,  upon  payment  of  his  fees  therefor,  must 
furnish  to  the  party  who  obtained  the  order  one  or  more  transcripts,  attested  by  his 
signature,  of  the  docket  of  the  judgment,  including  the  entry  made  upon  the  docket. 
A  county  clerk  in  whose  office  the  judgment  is  docketed,  upon  payment  of  his  fees  there- 
for, immediately  must  file  such  a  transcript  and  make  an  entry  upon  the  docket  of 
the  judgment  in  each  place  where  it  appears  in  his  docket-book,  substantially  as  follows: 
'^Lien  suspended'',  or,  ''Lien  partially  suspended'',  according  to  the  entry  upon  the 
original  docket,  and  also  ''See  transcript  filed";  adding  the  proper  date. 

DerlTatlon.— Code  dv.  proo.,  {  1268;  originally  a  substitute  for  code  of  proc,  i  282,  in  part% 

§  619.  Restoration  of  lien  after  appeal. 

At  any  time  after  a  judgment  which  has  ceased/to  be  a  lien,  as  prescribed  in  the  last 
three  sections,  is  affirmed,  or  the  appeal  therefrom  is  dismissed,  the  lien  thereof  may  be 
restored,  as  follows: 

1.  The  clerk  in  whose  office  the  judgment  of  affirmance  or  the  order  dJRmiasing  the 
appeal  is  entered,  upon  the  request  of  the  judgment  creditor,  must  docket  the  judg- 
ment anew  as  it  was  originally  docketed,  but  in  the  order  of  priority  of  the  new  docket; 
and  he  must  write  upon  the  new  docket  the  words  "Lien  restored  by  redocket";  ad(ting 
the  date  of  redocketing. 

2.  A  transcript  of  the  new  docket  must  be  furnished  to  a  county  clerk  in  whose  office 
an  entry  of  the  suspension  of  the  lien  has  been  made  as  prescribed  in  the  last  two  sec- 
tions; and  thereupon  the  judgment  must  be  docketed  by  him  anew  in  the  order  of  the 
priority  of  the  new  docket.  The  clerk  who  so  redockets  the  judgment  must  make  an 
entry  upon  the  new  docket,  substantially  as  follows:  "Lien  restored  by  redocket.  See 
transcript  filed";  adding  the  date  of  redocketing  in  his  county. 

The  Uen  of  the  judgment  is  thereupon  restored  for  the  unexpired   pesnod   thereof   as 
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if  the  order  had  not  been  mad^;  but  with  like  effect  only,  as  against  judgment  credi- 
tors, purchasers  and  mortgagees  in  good  faith,  as  if  the  judgment  had  then  been  first 
docketed. 

Dcrltstlon.--Cod6  dr.  proo.,  {  125e,  Effeet  of  ▼aeftttncoidcr  suapeiidiiiK Ilea.— King  ▼. 

Harris.  34  N.  Y.  8307llwmoii  v.  Hope,  87  N.  Y.  10. 


§  620.  Judgment  against  non-resident  enforceable  only  against  attached 
property. 

Where  a  defendant  who  has  not  appeared  is  a  non-resident  of  the  state,  or  a  foreign 
corporation,  and  the  summons  was  served  without  the  state,  or  by  publication  pursu- 
ant to  an  order  obtained  for  that  purpose,  the  judgment  can  be  enforced  only  against 
the  property  which  has  been  levied  upon  by  virtue  of  a  warrant  of  attachment  at  the  time 
when  the  judgment  is  entered.  But  this  section  does  not  declare  the  effect  of  such  a 
judgment  with  respect  to  the  application  of  any  statute  of  limitation. 

Ocrtf  aUOD.—Ckxle  dr.  proo..  {  707,  as  am.  by  L.  1877,  866;  Smitb  v.  Union  Milk  Co.,  70  Hun  348  24  N.  Y, 

eb.  416.  Bupp.  79. 

By  Boimsldeiii.'^Higgins  v.  MeConnall,  130  N.  Y.  Propartj  miis*  be  aitaehed.— OulFey  ▼.  Orand  Trunlc 

482-487.  Railway  Co..  67  Misc.  563,  566. 122  N.  Y.  Supp.  947. 

Afalnst  propertr  of  noiirMldeDi.— Bryan  v.  Uni-  Effeet  ofJadciiieot  for  defendant.— Flidc  v.  Wyom- 

vmity  Pub.  Co.,  112  N.  Y.  na-491;  Oerman-AnMrioaa  ing  Valley  Irust  Co.,  149  App.  Dlv.  546. 183  N.  Y.  Supp. 

Coffee  Co.  t.  Johoeton,  168  App.  Div.  31, 153  N.  Y.  Supp.  1066. 


SETTING  ASIDE  JUDGMENT 

§  621.  Setting  aside  judgment  for  irregularity. 

A  motion  to  set  aside  a  final  judgment  for  irregularity  shall  not  be  heard  after  the 
expiration  of  one  year  since  the  filing  of  the  judgment-roll,  unless  notice  thereof  is  given 
for  a  day  within  the  year,  and  either  the  hearing  is  adjourned  by  one  or  more  orders 
until  after  the  expiration  of  the  year;  or  the  term  for  which  it  is  thus  noticed  is  not 
held.  In  the  latter  event  the  motion  may  be  re-noticed  for  and  heard  at  the  next  term 
at  which  it  can  be  made. 

Jodgnient  upon  report  of  rerctee.—Deacan  ▼.  B3nc, 
83  App.  Div.  428, 82  N.  Y.  Supp.  422. 

limitation  m  to  time.--Hatter  of  Flynn,  136  N.  Y. 
287;  Furman  t.  Furman,  153  N.  Y.  309,  affg.  9  App.  Div. 
94.41  N.  Y.  Supp.  76. 

Movliic  affldSTlts.— Eiohiier  v.  Mat.  Btreat  Ry.  Co., 
114  AppTbiT.  247.  99  N.  Y.  Supp.  870. 

Irrecalaritles  fSor  wUch  motion  gmnted.  Wudd, 
etc.,  Co.  T.  Hubbell,  76  N.  Y.  643:  Corn  Exeh.  Bank  ▼. 
Blye,  119  N.  Y.  414:  Dutton  ▼.  Smith.  10  App.  Div.  566. 
42  N.  Y.  Supp.  80;  Ferguaon  v.  Bruokman,  18  App.  Div. 
358,  46  N.  Y.  Supp.  23;  Seacrist  v.  Seagriftt,  20  App.  Div. 
336,  46  N.  Y.  Supp.  949;  Bouker  Contracting  Co.  v.  Gala, 
161  App.  Div.  617.  146  N.  Y.  Sum.  894;  Ocean  House 
Corporation  v.  Chippu,  5  Hun  419:  Buoking  v.  Hauoelt,  9 
Hun  683;  Matter  of  Sutdiffe,  83  Hun  824,  31  N.  Y.  Supp. 
929. 

Ground  of  taiud.— ^tevena  v.  Central  Nat.  Bank.  144 
N.  Y.  50;  Rice  v.  Bru£F.  87  Hun  511,  34  N.  Y.  Supp.  501; 
Quinn  v.  Jenka.  88  Hun  428, 34  N.  V.  Supp.  962. 


Dcrltntlon.— Code  dv.  proo.,  |  1282  with  omiaeion  of 
time  limitation  in  the  last  eentenoe;  originaUy  reviaed  from 
R.  S.,  pt.  3,  eh.  6,  tit.  4,  |  2. 

Krfcronccs. — Aa  to  correction  of  miatakeH,  omiaaiona, 
defect*,  and  irregularitiea,  C.  P.  A.,  ||  105-112, 150;  aa  to 
potrer  of  surrogate  and  appellate  court  to  vacate  or  aet 
aaide  dacreea  or  ordera.  Surr.  Ct.  A.,  H  20, 309. 

General  power  to  vacate  or  modlflf  Judgments. — 
Vaaderfoilt  v.  Schreyer,  81  N.  Y.  646:  Matter  ofTiklen,  98 
N.  Y.  434;  Ladd  v.  Stevenson,  112  N.  Y.  325;  Donnelly  v. 
MeArdle,  14  App.  Div.  217,  43  N.  Y.  Supp.  660;  Morgan 
T.  Cowie,  49  App.  Div.  612,  63  N.  Y.  Supp.  608:  Weaton 
▼.  CItiaena'  Nat.  Bank,  88  App.  Div.  330,  84  N.  Y.  Supp. 
748 

Ooiinty  eonrt.— Wood  v.  Wealey,  75  Miao.  521,  135 
N.  Y.  Supp.  876. 

8«rrogate*a  eoart* — ^Matter  of  Hendenon,  33A  pp. 
Div.  545,  53  N.  Y.  Supp.  957,  affd.,  157  N.  Y.  423;  Matter 
of  Smith,  65  Misc.  417, 121  N.  Y.  Supp.  1087. 


§  522.  Setting  aside  judgment  for  error  in  fact 

A  motion  to  set  aside  a  final  judgment  rendered  in  a  court  of  record,  for  error  in  fact 
not  arising  upon  the  trial,  may  be  la^de  by  the  party  against  whom  it  is  rendered;  or, 
if  an  execution  has  not  been  issued  thereon,  and  the  judgment  has  not  been  wholly  or 
partly  satisfied  or  enforced,  by  the  party  in  whose  favor  it  is  rendered. 

DwiiatlOH«--Code  civ.  proc..  f  1283;  originally  revised  939;  Matter  of  Lowry,  89  App.  Div.  226,  85  N.  Y.  Supp. 

from  R.  S..  pt.  3,  oh.  9,  tit.  3,  {§  2,  3.  924. 

Fow«r  of  sorfogatc*— Matter  of:  Tilden,  98  N.  Y.  434;  Yacattng  Jadnuent  for  f^aad.— Ward  v.  Town  of 

Matter  of  Hnmfiwille,  8  App.  Div.  312,  40  N.  Y.  Supp.  Southfield.  102  nT  Y.  287. 


§  623.  Setting  aside  judgment  after  death  of  party. 

A  like  motion  may  be  made,  after  the  death  of  a  party  entitled  to  make  it,  as  pre- 
scribed in  the  last  section,  by  the  following  persons: 

1.  Where  the  judgment  awards  a  sum  of  "inoney,  or  a  chattel,  or  an  interest  in  real 
property,  which  is  declared  by  law  to  be  assets,  the  motion  may  be  made  by  his  executor 
or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  possession  thereof,  or  where  the 
title  to  or  an  estate  or  interest  in  real  property  is  determined  or  affected  thereby,  the 

Ml 
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motion  may  be  made  by  the  heir  of  the  decedent  to  whom  the  real  property  descended, 
or  might  have  descended,  or  by  the  person  to  whom  he  devised  it. 

3.  .Where  the  judgment  is  rendered  against  or  in  favor  of  two  or  more  persons,  the 
motion  may  be  made  jointly  by  the  survivor  and  the  person  who  would  have  been  en- 
titled to  make  it  if  the  judgment  had  been  rendered  in  favor  of  or  agtdnst  the  decedent 
only. 

DciiTatton.— Code  oiv.  proo.,  1 1284;  originally  reviaed  from  R.  8.,  pt.  3.  oh.  9.  tit.  3,  {  2,  mibds.  2, 3.  Md  1 6. 
See  note  to  iveoedinc  section. 

§  624.  Setting  aside  judgment  by  person  not  a  party. 

A  motion  may  be  made,  either  before  or  after  the  death  of  the  defendant,  by  a  per* 
son  who  is  not  a  party,  to  set  aside,  for  error  in  fact  not  arising  upon  the  trial,  a  judg- 
ment rendered  in  an  action  against  a  tenant  for  life  or  for  years  awarding  real  prop- 
erty or  the  possession  of  real  property  in  which  the  person  making  the  motion  has  an 
estate,  or  interest,  in  reversion  or  remainder. 

DerifStion.'— Code  civ.  proo.,  {  1285;  orisinaliy  reviaed  from  R.  3.,  pt.  3.  ch.  9,  tit.  3.  {  2.  mbd.  4. 

§  626.  Motion  to  set  aside  where  several  persons  entitled. 

Where  two  or  more  persons  are  entitled  to  move  to  set  aside  a  judgment,  as  pre- 
scribed in  the  last  three  sections,  one  or  more  of  them  may  move  separately. 

Derlfatton.— Code  dr.  proc.,  { 1286;  orisinaUy  revised  from  R.  8.,  pt.  3.  eh.  9.  tit.  3.  {{  7-1^.  LMt  put  is  pUoed 
in  subd.  4  of  next  section. 

§  626.  Notice  of  motion  to  set  aside  judgment  for  error  in  fact. 

1.  Notice  of  a  motion  to  set  aside  a  final  judgment  for  error  in  fact  not  arising  upon 
the  trial  must  be  given  to  the  adverse  party  or,  in  case  of  his  death,  to  each  person  who 
might  have  moved,  as  against  the  moving  party,  to  set  aside  the  judgment  for  the  same 
cause. 

2.  Where  the  motion  is  made  by  the  party  against  whom  the  judgment  is  rendered 
or  by  his  heir,  devisee,  executor  or  administrator,  service  of  the  notice  upon  the  attor- 
mey  of  record  for  the  party  in  whose  favor  the  judgment  is  rendered  has  the  like  effect 
as  if  it  was  served  upon  the  party. 

3.  Where  the  judgment  awards  real  property,  or  the  possession  thereof,  or  where 
the  title  to,  or  an  estate  or  interest  in,  real  property  is  determined  or  affected  thereby, 
and  the  real  property  or  estate  or  interest  therein  has  been  conveyed  by  the  adverse 
party  more  than  eight  da3rs  before  the  hearing  of  the  motion,  notice  of  the  motion  must 
also  be  given  to  each   actual  occupant  of  the  property  claiming  under  the  conveyance. 

4.  Where  two  or  more  persons  are  entitled  to  move  to  set  aside  a  judgment  and  one 
or  more  of  them  move  separately,  as  prescribed  in  the  last  section,  notice  of  the  motion 
must  be  given  to  those  who  do  not  join  therein  in  like  manner  as  if  they  were  adverse 
parties. 

Derivation.— Subd.  1  is  code  civ.  proc..  |  1287.  first  {  1286.  t|  1287.  1288,  originally  revised  from  R.  8..  pt.  8, 
sentence.  Subd.  2  is  code  dv.  proc..  1 1287.  last  sentence,  ch.  9.  tit.  3,  {  19,  in  part.  |  1286,  originaUy  revised  from 
Subd.  3  is  code  civ.  proc..  1 1288.  Subd.  4  is  code  civ.  nroc..     R.  8..  Pt.  3.  ch.  9.  tit.  3.  SI  7-17. 


§  627.  Notice  of  motion ;  how  given. 

Notice  must  be  given,  in  a  case  specified  in  the  six  preceding  sections,  by  personal 
service  of  a  written  notice,  or  of  an  order  to  show  cause,  except  that  if  a  person  enti- 
tled to  notice  cannot  be  found  within  the  state,  with  due  diligence,  notice  shall  be  given 
in  any  manner  which  the  court  or  judge  thereof  di^cts. 

DerlTation.— Code  civ.  proc.,  8  1289;  new  in  code  dv.  proc.;  but  see  R.  S.,  pt.  3,  oh.  9,  tit.  3, 1 11. 

§  628.  Time  for  motion  to  set  aside  judgment. 

A  motion  to  set  aside  a  final  judgment,  for  error  in  fact  not  arising  upon  the  trial, 
shall  not  be  heard,  except  as  herein  specified,  after  the  expiration  of  two  years  since 
the  filing  of  the  judgment-roll,  unless  notice  thereof  is  given  for  a  day  within  the  two 
years;  and  either  the  hearing  is  adjourned,  by  one  or  more  orders,  until  after  the  expi- 
ration of  the  two  years;  or  the  term  for  which  it  is  thus  noticed  is  not  held.  In  the  latter 
event,  the  motion  may  be  re-noticed  for,  and  heard  at,  the  next  term  at  which  it  can 
be  made,  held  not  less  than  ten  days  after  the  day  when  the  first  term  was  appointed 
to  be  held. 
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If  the  person  against  whom  the  judgment  is  rendered  is,  at  the  time  of  filing  the  judg- 
ment-roll, either 

1.  Witiiin  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  criminal 
offense,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited  by  this  section;  except 
that  the  time  within  which  the  motion  may  be  heard  cannot  be  extended  more  than 
five  years  by  such  a  disability,  nor,  in  any  case,  more  than  one  year  after  the  disability 
ceases. 


pt,  3.  eh.  9.  tit.  3,  f i  22.  24.  Sapp.  852;  Mwahall  t.  MoGee,  88  Hun  354;  Hurlburt  v. 

In  fttneraL— Nat.  Broadway  Bank  v.  Hitoh,  66  Hun  Coman,  43  Hun  686. 

401.  21  N.  Y.  Supp.  805.  Iiifiaii«]r.--Matter  of  Tilden,  98  N.  Y.  434;  dine  t. 

^mUoitioil.— Matter  of  TUd«n,  98  N.  Y.  484;  Matter  Stierman,  78  Hun  298, 29  N.  Y.  Supp.  909.  aiSTd.,  144  N.  Y. 

of  Fiynn,  136  N.  Y.  287;  Furman  v.  Furman,  158  N.  Y.  601. 
809,  affg.  0  App.  Div.  94.  41  N.  Y.  Supp.  76;  Matter  of 

§  629.  Restitution  after  judgment  set  aside. 

Where  a  judgment  is  set  aside  for  any  cause,  upon  motion,  the  court  may  direct  and 
enforce  restitution,  in  like  manner,  with  like  effect  and  subject  to  the  same  conditions, 
as  where  a  judgment  is  reversed  upon  appeal. 

DeritstloB.— Code  dv.  proo.,  |  1892.  N.  Y.  363;  Matter  of  Wntee.  5  Mioe.  105,  26  N.  Y.  Supp. 

KtifwrencfBi     Iteatilution  after  reversal  or  modification  733. 

on  appeal,  C.  P.  A.,  {  587;  may  be  compelled  when  new  Bfotloo,  when  made.— Market  Nat.  Bank  ▼.  Pacific 

trial  granted.  Id.,  {  664;  in  aetiona  for  dower,  real  property  Nat.  Bank,  102  N.  Y.  464. 

1.,  i  479;  on  annulment  of  determination  in  certiorari,  MortgaM    foreclorare. — Schieok    v.    Donobue,    81 

C.  P.  A.,  i  1306;  on  appeal  in  summary  proceedings,  td..  App.  Div.  168,  80  N.  Y.  Supp.  789;  Hidden  t.  Godfrey,  92 

1 1444;  on  reversal  of  justice's  judgment,  J.  Ct.  A..  1 458.  App.  Div.  373,  87  N.  Y.  Supp.  14. 

INscretloiiaiT.— Parker  v.  Lythgoe,  14  N.  Y.  Supp.  Enforeement.— O'Qara  v.  Kearney,  57  How.  Vr.  489. 

528.  CXMto.— Whitman  v.  Johnson,  12  Misc.  28,  38  N.  Y. 

Bemedir    not   exelusiYe.— Haebler   v.    Myers,    132  Supp.  60. 

SATISFACTION,  ASSIGNMENT  AND  CANCSLLATION 

§  630.  Satisfaction  and  cancellation  of  judgment 

The  docket  of  a  judgment  wholly  or  partly  for  a  sum  of  money  or  directing  the  pay- 
ment of  a  sum  of  money  must  be  cancelled  and  discharged  by  the  clerk  in  whose  office 
the  judgment-roll  is  filed,  or  by  the  clerk  of  any  county  where  a  transcript  of  said  judg- 
ment shall  have  been  docketed,  upon  filing  with  him  a  satisfaction-piece,  describing  the 
judgment,  and  executed  as  follows: 

1.  Except  as  otherwise  prescribed  in  the  next  subdivision,  the  satisfaction-piece  must 
be  executed  by  the  party  in  whose  favor  the  judgment  was  rendered,  or  his  executor 
(Mr  administrator;  or,  if  it  is  made  within  two  years  after  the  entry  of  judgment,  or  after 
the  entry  of  final  judgment  or  order  of  affirmance,  by  the  attorney  of  record  of  the  party. 
But  where  the  authority  of  the  attorney  has  been  revoked,  a  satisfaction  by  him  is  not 
conclusive  against  the  person  entitled  to  enforce  the  judgment,  in  respect  to  a  person 
who  had  actual  notice  of  the  revocation  before  a  payment  on  the  judgment  was  made 
or  a  purchase  of  property  bound  thereby  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party  in  whose  favor  it  was  ren- 
dered, or  his  executor  or  administrator,  has  been  filed  in  the  clerk's  office,  the  satisfac- 
tion-piece must  be  executed  by  the  person  who  appears,  from  the  assignment,  or  from 
the  last  of  the  subsequent  assigmhents,  if  any,  so  filed,  showing  a  continuous  qhain  of 
title,  to  be  the  owner  of  the  judgment,  or  by  his  executor  or  administrator. 

3.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  fact,  in  behalf  of  a  person 
authorized  to  execute  it,  other  than  the  attorney  of  record,  an  instrument,  containing 
a  power  to  acknowledge  the  satisfaction,  must  be  filed  with  the  satisfaction-piece,  unless 
it  has  been  recorded  in  the  proper  book  for  recording  deeds,  in  that  or  another  county; 
in  which  case,  the  satisfaction-piecef  must  refer  to  the  record,  and  the  clerk,  for  his  own 
indemnity,  may  require  evidence  of  a  record  remaining  in  another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney  must  be  acknowledged 
before  the  clerk  or  his  deputy  and  certified  by  hhn  thereupon;  or  it  must  be  acknowledged 
or  proved  and  certified  in  like  manner  as  a  deed  to  be  recorded  in  the  county  where  it 
is^ed. 
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4.  In  the  absence  of  a  satisfaction-piece  under  any  of  the  foregoing  provisions  of  this 
section,  the  docket  of  a  judgment  most  be  cancelled,  satisfied  and  discharged,  by  the 
clerk  in  whose  office  the  judgmenlrroll  is  filed,  at  any  lime,  if  the  judgment  debtor  or  his 
legal  representatives  or.  any  other  person  shall  deposit  with  such  clerk  a  sum  of  money 
equal  to  the  amount  of  the  judgment,  or  if  the  docket  shows  a  partial  satisfaction  thereof, 
the  unpaid  residue  thereof,  with  interest  to  the  time  of  such  deposit  and  in  addition 
thereto  a  sum  equal  to  one  per  centum  of  said  judgment  or  unpaid  residue.  There  shall 
be  delivered  to  such  clerk  with  such  a  deport  a  certificate  of  the  sheriff  of  the  same 
county  dated  on  the  day  of  such  deposit  that  no  execution  upon  the  juc^ment  is  in  his 
hands.  Upon  any  such  payment  and  delivery  of  such  certificate  the  clerk  shall  enter 
upon  the  judgment  docket  the  words  ''satisfied  and  discharged  by  deposit. '^  All  the 
provisions  of  section  five  hundred  and  thirty-seven  of  this  act  so  far  as  they  affect,  shall 
-  be  applicable  to  this  subdivision  of  this  section,  except  that  the  clerk  of  a  county  with 
whom  a  judgment  has  been  docketed,  but  with  whom  the  judgment-roll  has  not  been 
filed,  before  filing  the  transcript  and  cancellmg  and  discharging  the  docket  of  a  judg- 
ment satisfied  of  record  pursuant  to  this  subdivision  of  this  section,  shall  also  require 
to  be  delivered  to  him,  in  addition  to  the  certificate  provided  for  in  said  section,  a  certif- 
icate of  the  sheriff  of  the  same  county  showing  that  no  execution  is  in  his  hands  or  that 
an  execution  is  in  his  hands  and  that  he  has  received  payment  of  all  fees  to  which  he 
would  be  entitled  by  law  if  he  had  collected  by  virtue  of  an  execution  the  amount  of 
said  judgment  or  unpaid  residue  thereof  with  interest.  It  shall  be  the  duty  of  such  sher- 
iff to  accept  such  fees  without  payment  to  him  of  the  amount  of  the  judgment  or  any 
part  thereof,  upon  there  being  delivered  to  him  a  certificate  of  the  clerk  with  whom 
the  judgment-roll  is  filed,  showing  that  the  judgment  has  been  satisfied  of  record;  and 
it  shall  be  the  duty  of  any  sheriff  to  give  any  and  all  certificates  required  under  this 
subdivision  of  this  section,  upon  compliance  with  the  provisions  hereof,  and  he  shall 
be  entitled  to  receive  fifty  cents  for  each  certificate.  All  deposits  of  money  hereunder 
shall  be  considered  as  paid  into  court  and  shall  be  subject  to  the  provisions  of  statute 
and  rules  relative  to  the  payment  of  money  into  court  and  the  surrender  of  such  money 
by  an  order  of  the  court.  The  additional  one  per  centum  to  be  deposited  as  aforesaid 
shall  be  in  payment  of  all  fees  of  the  financial  officer  of  the  city  or  county  with  whom 
any  money  is  deposited  hereimder.  But  no  provision  of  this  subdivision  shall  affect  the 
right  of  the  jud^ent  creditor  to  appeal  from  the  judgment,  or  make  any  motion  with 
respect  thereto,  nor  shall  any  proceedings  on  appeal  be  affected  by  this  subdivision. 

Derivation.— <:;ode  dr.  proo.,  i  1260,  ae  am.  bv  L.  1800.  etc.,  R.  Co.,  210  N.  Y.  505,  affg.  160  App.  Div.  S8S.  144 

ch.  05,  L.  1911,  oh.  599,  L.  1913.  oh.  30;  originally  revised  N.  Y.  Supp.  1118:  Commercial  Bank  ▼.  Folti,  18  App. 

from  R.  S..  pt.  3.  oh.  6,  tit.  4.  }(  2^24;  L.  1834.  ch.  262.  Div.  603,  607,  70  N.  Y.  Bupp.  415;  Wood  t.  Mayor.  44 

ii  1-3.   The  new  matter  in  the  first  paragraph  is  from  code  App.  Div.  209,  60  N.  Y.  Supp.  759:  Patterson  v.  MoGor- 

oiv.  proc.,  (  1272.  ern,  44  App.  i>iv.  310,  60  N.  Y.  Supp.  714;  Mitoheli  ▼. 

Oll|iB  and  pnrpoie  of  section.— Oeenburg  v.  New  Piqua  Club  Assn.,  15  Miao.  366, 37  N.  V.  8u]».  406;  Kfac- 

York  Central,  etc.,  R.  Co.,  210  N.  Y.  505,  affg.  160  App.  noUa  Metal  Co.  v.  Sterlingworth  Ry.  Supply  Co.,  26  Mise. 

Diy.  888.  144  N.  Y.  Supp.  1118.  63,  56  N.  Y.  Supp.  478,  affd.,  37  App.  Div.  366,  66  N.  Y. 

Bie^tton   of  satUnctlon  nloee.— Earley   v.   St.  Supp.  16;  Conner  v.  Watson,  27  Misc.  444, 59  N.  Y.  Supp. 

Patriok*s  Church  Soo..  81  Hun  360;  30  N.  Y.  Supp.  979.  213. 

SattsfaettonbyattorneF.— Arthur  ▼.  Homestead  Fire  Bffeet  of  gattaftetlon.— Booth  v.    Farmers   db   Mo- 

Ina.  Co.,  78  N.  Y.  468;  Davis  ▼.  Bowe.  118  N.  Y.  55:  Lewis  ohanic's  Bank,  74  N.  Y.  228;  Lord  t.  Tiffany,  98  N.  Y. 

Y.  Duane,  141 N.  Y.  302;  Qreenburg  v.  New  York  Central,  412;  Breslin  v.  Peck,  38  Hun  623. 

§  631.  Satisfaction  of  judgment  after  composition  by  joint  debtor. 

An  instrument  specified  in  section  two  hundred  and  thirty  of  the  debtor  and  creditor 
law,  executed  by  a  creditor  releasing  or  discharging  a  compounding  joint  debtor,  is 
deemed  a  satisfaction-piece  for  the  purpose  of  discharging,  as  prescribed  in  section  four 
hundred  and  ninety-nine  of  this  act,  the  docket  of  a  judgment,  recovered  upon  an  in- 
debtedness released  or  discharged  thereby,  as  far  as  the  judgment  affects  the  compounding 
debtor.  Where  the  docket  of  a  judgment  is  discharged  thereupon,  a  special  entiy 
must  be  made  upon  the  docket  to  the  effect  that  the  judgment  is  satisfied  as  to  the 
compoimding  debtor  only. 

DciiTatton. — Code  oiv.  proc.,    1 1943.  as  am.  by  L.  1909,  oh.  310,  witiiout  change  in  substanoe;  originally 
reviaed  from  L.  1838.  eh.  257, 1 2,  in  part;  L.  1845,  oh.  348. 

§  632.lSatisfaction-piece  given  on  payment  of  judgment. 

The  person  entitled  to  enforce  a  judgment  wholly  or  partly  for  a  sum  of  money  or 
directii]^  the  payment  of  a  sum  of  money  must  execute,  and  acknowledge  before  the 
proper  officer,  a  satisfaction-piece  thereof,  at  the  request  of  the  judgment  debtor  or  of 
a  person  interested  in  the  property  bound  by  the  judgment,  upon  presentation  ol  a  sat- 
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isfactioQ-piece  and  payment  of  the  sum  due  upon  the  judgment  and  the  fees  allowed 
l^  law  for  taking  tiie  acknowledgment  of  a  deed. 

Pttif  UyM."-Co<to  «▼.  proe..  J  1261;ari9iwUyr«viMd         AMllcatloii.— Taylor  ▼.  Simpidiia.  88  Mlae.  M6,  77 
from  R.  8..  pt.  3.  oh.  6,  tit.  4,  {  25.    New  matter  i»  from      N.  T.  Supp.  601. 

eede  eiv.  proo.,  |  1272.  Faymmit  hf  one  defendMii.— GoCtheif  ▼.   Krule- 

witch,  163  App.  Div.  746. 138  N.  Y.  Supp.  891. 

§  633.  Acknowledgment  of  assignment  of  judgment. 

A  person  who  has  heretofore  executed,  or  who  hereafter  executes,  a  written  assign- 
ment of  a  judgment,  wholly  or  partly  for  a  sum  of  money  or  directing  the  payment  of 
a  sum  of  money,  owned  by  him,  without  acknowledging  the  execution  thereof,  before 
an  officer  authorized  to  take  the  acknowledgment  of  a  deed,  must  so  acknowledge  it  at 
the  request  of  his  assignee  or  of  a  subsequent  assignee  thereof  or  of  the  judgment  debtor, 
apon  presentation  of  the  assignment  and  payment  of  the  officer's  fees. 

DnlYstloii.— Code  dv.  proc.,  {  1262,  as  am.  by  L.  1806,  oh.  046.    New  matter  is  from  code  otv.  proe.,  1 1272. 

§  634.  Notice  filed  by  certain  parties  has  effect  of  assignment. 

A  resident  of  the  state,  or  a  person  having  an  office  within  the  state  for  the  regular 
transaction  of  business  in  person,  who  becomes  the. owner  of  a  judgment,  wholly  or 
partly  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of  money,  by  virtue  of  a. 
general  assignment  for  the  benefit  of  careditoiiB,  or  of  an  appointment  as  a  receiver,  or 
trustee  or  assigpiee  of  an  insolvent  debtor  or  bankrupt,  may  file  with  the  clerk  in  whose- 
offioe  the  judgment-roll  is  filed  a  notice  of  the  assignment  or  of  his  appointment,  and  of 
his  ownership  of  the  judgment.  The  notice  must  be  subscribed  by  him,  adding  to  his 
signature  his  place  of  residence,  and  also,  if  he  resides  without  the  state,  his  office  address. 
A  notice  so  filed  has  the  same  force  and  effect  for  the  purposes  of  this  article  as  if  it 
was  an  assignment  of  the  judgment. 

Dcrtfmtfon.— Oode'dT.  proo.,  { 12(B3.    New  matter  is  from  code  dr.  proo.,  1 1272. 

§  636.  Return  of  execution  unsatisfied. 

Where  an  execution  issued  on  a  judgment  wholly  or  partly  for  a  sum  of  money  or 
Erecting  the  payment  of  a  sum  of  money  is  returned  wholly  unsatisfied,  the  clerk  must 
immediately  make,  in  the  docket  of  the  judgment  upon  which  it  was  issued,  an  entry 
of  the  fact,  stating  the  time  when  the  execution  was  returned. 

ltaflvmtioii«— <7ode  dv.  proo.,  1 1266.    New  matter  is  from  code  dr.  proe.,  {  1272. 


§  636.  Return  of  satisfied  execution  and  filing  of  same. 

A  sheriff,  upon  being  paid  the  full  amount  due  upon  an  execution  in  his  hands,  issued 
upon  a  judgment  wholly  or  partly  for  a  sum  of  money  or  directing  the  payment  of  a 
sum  of  money,  must  immediately  indorse  .thereupon  a  return  of  satisfaction  thereof. 
He  must  also  deliver  to  the  person  making  the  payment,  upon  the  latter's  request,  and 
payment  of  the  fees  allowed  by  law  therefore  a  certified  copy  of  the  execution  and  of 
the  return  of  satisfaction  thereupon;  which  may  be  filed  with  the  clerk  of  the  same  county, 
who  must  therei^MU  cancel  and  discharge  the  docket  of  the  judgment  as  if  the  judg- 
ment-roll was  filed  in  his  office  and  the  execution  was  returned  to  him  as  satisfied*  But 
this  section  does  not  exonerate  the  sheriff  from  his  duty  to  return  the  execution  to  the 
clerk  with  whom  the  judgment-roll  is  filed. 

Derlfatlon.— Code  dv.  proe.,  {1286;  originally  revised        BfeTcreiiee.-— In  oaae  of  diaaualifioation  by    sheriff 
from  L.  1860,  eh.  0,  t  1.    New  matter  ia  from  oode  dv.     duties  to  be  performed  by  under-sheriff,  C.  P.  A.,  1 639. 
proe.,  {  1272.  Appttcattoil.—- Hunt  v.  Barry,  6  N.  Y.  Supp.  568. 

§  637.  Cancellation  of  docket  on  clerk's  certificate. 

The  clerk  of  a  coimty  with  whom  a  judgment  wholly  or  partly  for  a  sum  of  money 
or  directing  the  payment  of  a  sum  of  money  has  been  docketed,  must  cancel  and  dis- 
charge the  docket  thereof,  upon  the  filing  with  him  of  a  certificate  of  the  clerk  with  whom 
the  judgment-roll  is  filed,  showing  that  the  judgment  has  been  reversed,  vacated,  or 
satisfied  of  record;  or  the  certificate  of  the  clerk  of  the  county  with  whom  a  copy  of  an 
execution  and  of  a  return  of  satisfaction  thereupon  have  been  filed,  as  prescribed  in  the 
last  section,  showing  that  they  have  been  so  filed  and  the  docket  cancelled  and  dis- 
diarged  accordingly. 

Pm liBllan.— Code  efv.  proe.,  { 1207;  oriciAally  revised  from  L.  1860,  eh.  6,  i  1-    N«w  aiatter  it  from  code  dv. 
pne.,  tl272. 
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art.  35 


§  638.  Power  of  courts  respecting  docket* 

A  court  of  record  has  the  same  power  and  jurisdiction  concerning  the  docket  of  its 
judgment,  rendered  wholly  or  partly  for  a  sum  of  money  or  directing  the  paym^oit  of 
a  sum  of  money,  kept  by  a  county  clerk,  which  it  has  concerning  the  docket  kept  by 
its  own  clerk.  It  may  direct  that  such  a  docket  be  amended;  or  that  its  judgment,  there 
docketed,  be  docketed  nunc  pro  tunc. 

DerlTstton. — Ck>deoiT.proc.,  {1260;  orisiiuJly  revised     nirrogate  direoting  payment  of  money  to  be  docketed, 
from  L.  1S14,  oh.  104,  {  7.    New  matter  is  from  oode  civ.     Surr.  Ct.  A.,  f  81. 
proG.,  $  1272.  Appllcatloo.— Thayer  v.  Thayer,  145  App.  Div.  26S, 

References. — ^Docket  of  tnnseripts  of  judgments  of     129  N.  Y.  Snpp.  1035. 
justices  of  the  peace.  J.  Ct.  A.,  {{  272, 274,  337;  decree  of        Surrogste's  eourt.— Matter  of  Reasan,  167  N.  Y. 

838,  343. 

§  639.  Entry  of  assignment  of  judgment 

Upon  the  presentation  to  the  clerk  of  a  court  of  record,  of  an  assignment  of  a  judgment, 
wholly  or  partly  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of  money,  entered 
in  his  office,  executed  by  a  person  entitled  to  satisfy  the  judgment,  as  prescribed  in  section 
four  hundred  and  ninety-nine  of  this  act,  and  otherwise  executed  as  prescribed  in  that 
section,  with  resi)ect  to  a  satisfaction-piece,  and  upon  pa3anent  of  the  fees  allowed  by 
law  for  filing  a  transcript  and  docketing  a  judgment  thereupon,  the  clerk  must  forth- 
with file  the  assignment  in  his  office  and  make  upon  the  docket  of  the  judgment  an  en- 
try of  the  fact  and  of  the  day  of  filing;  or,  if  he  keeps  a  separate  book  for  the  entry  of 
assignments,  an  entry  referring  to  the  pi^  of  the  book  where  the  filing  of  the  assignment 
is  noted. 

]>eiiTSttoii.-<lode  dy.  proo.,  |  1270.  Neeessltjr  of  lllliif. — Boyd  v.  Buffalo  Steam  RoUer 

Record  of  Mslgnment  not  eons'tmetlTe  notlee.—  Co.,  87  Misc.  20,  149  N.  Y.  Supp.  1050. 

Boyd  ▼.  Buffalo  Steam  Roller  Co.,  87  Misc.  20,  149 

N.  Y.  Supp.  1060. 


JUDGMENT  BY  CONFESSION 

§  640.  Judgment  by  confession  without  action. 

A  judgment  by  confession  may  be  entered,  without  action,  either  for  money  due  or 
to  become  due,  or  to  secure  a  person  against  contingent  liability  in  behalf  of  the  defend- 
ant, or  both,  as  prescribed  in  this  article. 


DerlTStloil. — Code  civ.  proc..  { 1273,  as  am.  by  L.  1877, 
ch.  416,  L.  1897,  ch.  38,  L.  1909,  oh.  66^  last  sentence  re- 
pealed and  re-enaoted  as  domestic  relations  law,  fi  61  by 
L.  1909,  ch.  19;  originally  revised  from  oode  of  proc.,  S  38^. 

Keferences. — Confessions  of  judgment  in  justices' 
courts,  J.  Ct.  A.,  jK  5,  261-263. 

In  general. — ^irier  v.  Hermann,  116  N.  Y.  163;  Jaffray 
V.  Saussman,  62  Hun  661,  6  N.  Y.  Supp.  629. 

Manldpsl  court  of  elty  of  New  xork. — Connecti- 
cut Blower  Co.  v.  Thatcher  ft  Son.  106  Misc.  623,  176 
N.  Y.  Supp.  422. 


Judgment  for  tort.— Burkhan  v.  Van  Saun,  14  Abb. 
N.  S.  168. 

Confession  by  agent.— Teel  v.  Yost.  128  N.  Y.  387. 

Married  wonmn.— White  v.  Wood,  49  Hun  381,  2 
N.  Y.  Supp.  673. 

Yattdl^.— Metealf  v.  Moses,  35  App.  Div.  596,  55 
N.  Y,  Supp.  179;  Ilfinois  Watch  Co.  v.  Payne,  89  App. 
Div.  621,  67  N.  Y.  Supp.  308;  Robinson  v.  Hawley,  45 
App.  Div.  287,  61  N.  Y.  Supp.  138;  Galle  v.  Tode,  74 
Hun  542.  26  N.  Y.  Supp.  633,  affd..  148  N.  Yt  270. 

Stipulation  not  confess  Judgment. — London,  etc.. 
Bank  v.  White,  162  App.  Div.  739,  147  N.  Y.  Supp.  1009. 


§  641.  Statement  by  defendant 

A  written  statement  must  be  made  and  signed  by  the  defendant  to  the  following  effect: 

1.  It  must  state  the  sum  for  which  judgment  may  be  entered  and  authorize  the  entry 
of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  to  become  due^  it  must  state 
concisely  the  facts  out  of  which  the  debt  arose;  and  must  show  that  the  sum  confessed 
therefor  is  justly  due  or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  securing  the  plaintiff  against 
a  contingent  liability,  it  must  state  concisely  the  facts  constituting  the  liability;  and 
must  show  that  the  sum  confessed  therefor  does  not  exceed  the  amount  of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defendant  to  the  effect  that  the 
matters  of  fact  therein  set  forth  are  true. 

DerlvatloB.--Code  civ.   proc.,  8  1274;  originally  re-  v.  Blass,  20  App.  Div.  200. 46  N.  Y.  Supp.  790;  Blaokmer 

vised  from  code  of  proc.,  {  3^.  v.  Green,  20  App.  Div.  582.  47  N.  Y.  Supp.  113,  ^d.,  164 

Suffleiency  of  statement  In  general.— Ted  v.  Yost,  N.  Y.  749:  Rothehild  v.  Mannesovitoh,  29  App.  Div.  ^0, 

128  N.  Y.  387;  Mather  v.  Mather,  38  App.  Div.  32,  55  51  N.  Y.  Supp.  253;  Mathw  v.  Mather,  38  App.  Div.  32, 

N.  Y.  Supp.  973;  Fuller  v.  Straus,  44  App.  Div.  348,  60  55  N.  Y.  Supp.  978;  First  National  Bank  v.  Carleton,  48 


29;  Weil  v.  UiU,  71  Hun  las,  2M  m.  y.  Bupp.  ozi.  App.  uiv.  z^f7,  oi  m.  y.  oupi 

FaetB  out  of  whleh  debt  arose.— Dunham  v.  Water-  114  App.  Div.  308, 99  N.  Y.  Supp.  893;  Hubbell  v.  Hatdy. 

man,  17  N.  Y.  9:  MiUer  v.  Earle,  24  N.  Y.  110;  Wood  93  Misc.  672,  157  N.  Y.  Supp.  497;  Matrin  v.  Marrtn! 

v.  MitcheU,  117  N.  Y.  439:  Ciitten  v.  VrideBbuvgh,  4  Ajpp.  27  Hun  601:  Otisena'  Nat.  Bank  v.  Allison,  37  Hun  185; 

Div.  216, 88  N.  Y.  Supp.  542,  aiSTd..  151 N.  Y.  586;  Bradley  Broested  v.  Breslin,  5  St.  Rep.  67,  a£fd.,  106  N.  Y.  682. 


art  35  JUDGMENT  §§  542-546 

SIgiiatiire  obtmlned  hy  ftsnd. — ^Hubbell  v.  Hardy,  Amendmeot  of  Judgment. — Simons  v.  Qoldbach,  56 

93  MiM.  672,  157  N.  Y.  Supp.  497.  Hun  204,  9  N.  Y.  Supp.  350. 

AmendnMnt  of  stetemeni. — Mitohdl  v.  Vsn  Bonn,  Valllcsttoii.— Ingram  v.  Bobbins,   33   N.   Y.   409; 

27  N.  Y.  300;  Union  Bank  v.  Buah,  36  N.  Y.  631;  Bradley  Mosher  v.  Hydrick.  45  Barb.  549. 1  Abb.  N.  S.  258;  Hirah 

V.  Glass,  20  App.  Div.  200,  46  N.  Y.  Supp.  790;  Sympaon  v.  Blair,  188  App.  Div.  119, 176  N.  Y.  Supp.  545. 
T.  ISlheimer.  40  Hun  118. 

§  642.  Confession  by  joint  debtors. 

One  or  more  joint  debtore  may  confess  a  judgment  for  a  joint  debt  due  or  to  become  due. 
Where  ali  the  joint  debtors  do  not  unite  in  the  confession,  the  judgment  must  be  entered 
and  enforced  against  those  only  who  confessed  it;  and  it  is  not  a  bar  to  an  action  against 
all  the  joint  debtors  upon  the  same  demand. 

Derlvrntton.— Ckide  <Av.  pnxs..  {  1278.  763,  18  Civ.  Proo.  Rep.  227;  Halliday  v.  Saunders,  59 

Eeferences. — Actions  and  rights  of  actions  against  and  How.  Pr.  379. 

between  joint  debtors,  G.  P.  A.,  i{  1185-1188, 1197-1201,  Effeet  on  oommoii  Uw.~Candee  v.  Smith,  98  N.  Y. 

partnership  1..  i  75.  349:  Harbeok  v.  Pupin.  123  N.  Y.  1 15,  affc.  56  Hun  335,  8 

Oonstractloii.— Kantrwoita  v.  Kulla.  13  Civ.  Proo.  N.  Y.  Supp.  695;  Smith  v.  Osborne,  31  Hun  390;  Hecke- 

Rep.  74;  Siefke  v.  Minden,  40  Misc.  631,  83  N.  Y.  Supp.  man  v.  Young,  55  Hun  406,  8  N.  Y.  Supp.  Ill;  Nat. 

71.  Broadway  Bank  v.  Hitch.  66  Hun  401, 21  N.  Y.  Supp.  395. 

Appliemtton.— Famsworth  v.  Halstead,  10  N.  Y.  Supp. 


§  643.  Entry  of  judgment  on  filing  statement. 

At  any  time  within  three  years  after  the  statement  is  verified,  it  may  be  filed  with  the 
county  clerk  of  the  county  of  which  the  defendant  was  a  resident  at  the  time  of  making 
such  statement.  Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment  is  entered 
in  an  action,  a  judgment  for  the  sum  confessed,  with  costs,  which  he  must  tax,  to 
the  amount  of  fifteen  dollars,  besides  disbursements  taxable  in  an  action.  The  judg- 
ment must  be  entered  in  the  supreme  court.  A  judgment  shall  not  be  entered  upon 
such  a  statement  after  the  defendant's  death. 

Dcfffratloa. — Code  civ.  proc.,  f  1275,  as  am.  by  L.  1895.  Supp.  628, 15  Civ.  Proc.  Rep.  248;  Biydenburgh  v.  North- 

eh.  946,  L.  1915,  oh.  639;  originally  revised  from  code  of  nip.  13  How.  Pr.  289. 

proe.,  ft  884,  first  sentence.    The  omitted  portions  are  OMto. — ^Anderson  v.  Sbutts,  114  App.  Div.  308,  99 

oovorea  by  New  York  city  court  act,  {  18.  N.  x .  Supp.  893. 

ftitiT  of  Jndgmont. — Maddock  v.  Stevens,  3  N.  Y. 

§  641.  Judgment-roU;  docketing  and  enforcing  the  judgment 

The  clerk,  immediately  after  entering  the  judgment,  must  attach  together  and  file  the 
statement,  as  verified,  and  a  copy  of  the  judgment;  which  constitute  the  judgment-roll. 
The  judgment  may  be  docketed,  and  enforced  against  property,  in  the  fifame  manner 
and  with  the  same  effect  as  a  judgment  in  an  action  rendered  in  the  supreme  court; 
and  each  provision  of  law  relating  to  a  judgment  in  an  action  and  the  proceediogs  sub- 
sequent thereto  apply  to  a  judgment  thus  taken. 

ItaritatlOB. — Code    civ.    proo.,  {1276,    as    am.    by  v.  Doty,  41  Hun76, 11  Civ.  Proc.  Rep.  141:  Jaoobstein  v. 

L.  1879,  oh.  542;  originally  revised  from  oode  of  proo.,  Abrams,  41  Hun  272;  Utter  v.  McLean.  5$  Hun  668,  17 

I  384,  second  and  thtfd  sentences.     References  to  "su-  Civ.  Proc.  Rep.  150;  Adams  v.  Tator,  57  Hun  302, 10  N.  Y. 

preme  court  '*  inserted  to  conform  to  changes  made  in  Supp.  617;  Galle  v.  Tode,  74  Hun  342,  26  N.  Y.  Supp.  633, 

preoeding  section.  affd.,  148  N.  Y.  270;  Childsl  v.  Latham,  14  N.  Y.  Supp. 


Btfcrcacoi.— Docket  of  indgment  generally,  C.  P.  A.,  507;  Forrester  v.  Strauss,  18  N.  Y.  Supp.  41, 21  Civ.  Proo. 

tt  501,  502,  509-511,  county  1.,  |{  171-173;  judiciary  1.,  Rep.  168;  King  v.  Munser,  28  N.  Y.  Supp.  588;  Selig- 

H  255a,  256b.  man  v.  fVanco-Am.  Trad.  Co.,  24  St.  Rep.  616,  17  Civ. 

▼attdl^  of  JoAffliieBt.— Chappel  v.  Chappel.  12  N.  Y.  Proc.  R^.  342;  Bonnell  v.  Henry,  13  How.  Pr.  142. 
215;  Victor  v.  Levy.  72  N.  Y.  263;  Flour  City  Nat.  Bank 

§  646.  Execution  where  the  judgment  is  not  all  due. 

Where  the  debt  for  which  the  judgment  is  rendered  is  not  all  due,  execution  may  be 

issued,  upon  the  judgment,  for  the  collection  of  the  sum  which  has  become  due.    The 

execution  must  be  in  the  form  prescribed  by  law  for  an  execution  upon  a  judgment  for 

the  full  amount  recovered;  but  the  person  whose  name  is  subscribed  to  it  must  indorse 

^hereupon  a  direction  to  the  sheriff  to  collect  only  the  sum  due,  stating  the  amoimt  thereof, 

ith  interest  thereon,  and  the  costs  of  the  judgment.    Notwithstanding  the  issuing 

od  collection  of  such  an  execution,  the  judgment  shall  remain  as  security  for  the  sum 

r  sums  to  become  due  after  the  execution  is  issued.    When  a  further  sum  becomes  due, 

1  execution,  in  like  manner,  may  be  issued  for  the  collection  thereof;   and  successive 

cecutions  may  be  issued  as  further  sums  become  due. 

DcflfSttoii.~Code  eiv.  jvoo.,  i  1277;  originally  revised    Supp.  629;  Nat.  Park  Bank  v.  Salmon,  17  Civ.  Proa  Rep. 
Ktt  code  ofjiroe.,  1 384,  m  pari.  8;  Forrester  v.  Strauaa,  18  H.  Y.  Supp.  41,  21  Civ.  Proo. 

bi  coMnL—Jabey  v.  Saossman,  52  Hun  561,  5  N.  Y.    Rep.  166. 
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T  ON  SUBMrrTKD  FACTS 

rsy  upon  agreed  facts. 

rence  which  might  be  the  subject  of  ftn  action,  being 

coutaining  a  statement  of  the  facts  upon  which  the 
tnt  a  written  aubmisaion  thereof  to  a  court  of  record. 

action  brought  for  the  same  cause.  The  case  must 
F  one  of  the  parties  to  the  effect  that  the  controverejr 
made  in  good  faith  for  the  purpose  of  determining 
ission  must  be  acknowledged  or  proved,  and  certified, 
rded  in  the  county  where  it  is  filed. 

OrrcvUed     App.  Div.  311, 1HN,  Y.Supp,  1071:  Wdagtanv,  Knl«D- 

•tao.  ISO  App.  Div.  789.  liSs.  Y.  Bupp.  334. 
ruroithed         Conlroitrxr  miut  be  nal. — Peoplg  r,  Mutoil.  Mo., 
don,  nils]     Ama..  m  N.  Y.  622;  Bloomfield  v.  KaUham.  63  N.  Y.  MT; 
HannlAD  v.  TFrmluia  Suiion  Com..  KB  N.  Y.  IM; 

tioD  Com-     Mattsr  of  V— ,  10  App.  Div.  4fll,  U  N.  Y.  8upp.  168: 

Kelley  V.  HagAB,  m  App.  EHt.  Ml.  74  N.  Y.  Suwi.  882; 
App.  rHv.  JudBD  V.  Fliuhinc  Jo3ay  Club.  14  Min.  3S0,  3SN.  Y. 
.ni  Co,  V.  Supp.  126;  Been  v.  N.  Y.  life  In..  Co..  B6  Hun  7S.  20 
PcqplB  V.     N.  Y.  Supp.  788. 

T.  32.  IM  StaMnteiitaftMti.— BrownsUv.  TowDufCrMnwioh, 
.IBS App.     lliN.  Y.  SIB. 

loCentnl  PowoirfattimieT.— ToirnorSKUinuc*  v.  CouDVot 
1 ;  Stuk  V.  Ckttanusu*.  81  Hua  282,  30  N.  Y.  Supp.  790. 
10;  WoUt.  Conl«D(a  at  inbinlarian. — Wocxlrulf  t.  People.  103 
.  Y.  Supp.  N.  Y.  560,  rev(.  127  App.  Div.  934.  Ill  N.  Y.  Supp.  1150: 
,  Div.  995,  Kiyiay  ».  Hagta.  09  App.  Div.  251,  74  N.  Y.  8upp.  BS2; 
.  Div.  702,  DanverTrunnyCo.  v.BukanTnutCo..  ISOApp.  DiT. 
App.  DlT.  433,  IDT  N.  Y.  Supp.  7S0;  S«Tiirity  Truit  Ca.  v.  Ckmiibell 
(19IS),  184  App.  Dtv.  961;  EincHand  v.  Mayor,  eU..  43 
T,  Peopla,  Hun  SOe. 
.  Y.  Supp  StlpalaUoD,- 
Supp.  33;  73  N.^.  Supb.  5 
l,3flNrY.     N.  Y.  Supp.  929. 

Effect  of  aabllllMlou. — Tovn  of  Wirt  v.  Board  of 
be  deter-     SuperviKni.  90  Run  205.  35  N.  Y.  Supp.  887. 
174  N.  Y.         Admlulona.— Bird  v.  St.  Paul  Fire  A  Marine  Ina.  Co., 

224  N.  Y.  47. 
Vagaa  v.         Court  bound  b7  (tatonwnt.— McOoidrisk  v.  Bod- 
.  173  N.  Y.     lain.  140  App.  Div.  196.  12S  N.  Y.  Supp.  101;  MuUv  r. 
KUnfc  149  An).  Div.  178, 133  N,  Y.  Supp.  814;  LwpoM  v. 
174  N.  Y.     Beymaon,  ISJ  App.  Div.  16.  148  N.  YT^ipp.  50. 

uifercucci   of   hct   rrom    •UpnUHon.—Man   v. 
Matiopoli-     Brocaa.  188  N.  Y.  431,  revi.  Ill  App.  Div.  480.  SB  N.  Y. 

Supp.  88;  New  York  TeleiioQE  Co,  '.  Siapil-C 
Britt.  212     20f  N.  Y.  502:  People  v.  HewH>n,  224  N.  Y.  13S 


I:  People  v.  HewH>n,  224  N.  Y.  13S:  Luiii 

„„ ,-,- App,  l5iv,  270,  174  N.  Y.  8ui       ■'    '    ' 

toien.  150     v.  Whitney,  iSi  App.  Div.  131.  ISS  N.  Y. 


Taylor,  186  App,  Div,  270,  174  N.  Y.  Supp.  348;  Lafrini 
V.  Whitney,  iSiApp.  Div.  131.  188  N.  Y.  &ipp.  411. 


ssion  of  controversy. 

t  must  be  filed  in  the  office  of  the  clerk  of  the  oourt 
[f  the  submission  is  made  to  the  supreme  court,  they 
Dunty  clerk,  if  any,  specified  in  the  subnus^on;  if  no 
nay  be  filed  in  the  office  of  any  county  clerk.  The 
lission;  and  thenceforth  the  controversy  becomes  an 
■  rehtting  to  a  proceeding  in  an  action  applies  to 
ein   except   as   otherwise    prescribed    in    the    next 


t.  Bank  T.  Kapp«r,  83  K.  Y' 
uternon,  '  "■—  "• 

8o'Anr  m~4l7r8 


Dctwinliiatlon  required. — Zarkowdd  v.  Sehioeda. 
—      ---,  89  N.  Y.  Bupp,  893, 


it  to  submission. 

injunction,  or  a  warrant  of  attachment,  cannot  be 
8ts  thereof  are  always  in  the  discration  of  the  court, 
proceedings  before  notice  of  trial.  The  action  must 
alone,  and  the  case,  submission,  affidavit,  and  a  cer- 
any 'order  or  paper  necessarily  affecting  the  judgment, 
lie  action  ie  in  the  supreme  court,  it  must  be  tried 
xUate  division.  If  the  statement  of  facts  conttuned 
ble  the  court  to  render  judgment,  an  order  must  be 
ithout  coats  to  either  party,  unless  the  court  pennita 


art.  35 


JUDGMENT 


§548 


the  parties  or,  m  a  proper  case  their  representatives,  to  file  an  additional  statement, 
which,  in  its  discretion,  it  may  do  without  prejudice  to  the  original  statement. 


DcfflTstloil.— Code  «▼.  proe..  i  1281,  Mam.  by  L.  1895. 
«h.  1 46,  L.  1899.  eh.  526;  oriciiuuly  reviaed  from  code  of 

eroc.,  U  372.  373,  in  part.  The  omitted  matter  ia  covered 
y  New  Yon  eity  ooiirt  act. 

Qncatioiis  decided.— Miaaouri,  K.  A  T.  Ry.  Co.  v. 
Umon  Tniat  Co..  166  N.  Y.  592;  MarshaU  ▼.  Havward,  67 
Add.  Dit.  137,  73  N.  Y.  Supp.  592;  Dreiaer  r.  Lane  Co., 
1«  App.  Div.  773,  171  N.  Y.  Supp.  605. 

Neeemry  peraes.— Behreyer  v.  Arendt,  83  App.  Div. 
335.  82  N.  Y.  Supp.  122;  Davin  v.  Davin,  105  App.  Div. 
580.  94  N.  Y.  Supp.  281. 

IiUaiictloii.-HPeople  v.  Mutual,  ete.,  Aoddent  Amd., 
92  N.  Y.  622;  Cunard  Steamohip  Co.  v.  Voorhis,  104  N.  Y. 


625:  Anooiate  Alumni  v.  Theologioal  Seminary,  163 
N.  Y.  717. 

Cofte.— Real  Estate  Coro.  v.  Harper,  174  N.  Y.  123, 
jBodfff.  70  App.  Div.  64.  74  N.  Y.  Supp.  1065;  Landon  v. 
Walmuth.  76  Hun  271,  27  N.  Y.  Supp.  717. 

InflafllcleDt  stetemento  of  fiwte. — ^People  ex  rel. 
lionr  laland,  etc.,  Ina.  Co.  v.  Payn,  26  App.  Div.  584.  50 
N.  Y.  Supp.  834;  Clapp  v.  Guy,  31  App.  Div.  585, 52  N.  Y. 
Supp.  33;  Goff  v.  Satterlee.  32  App.  Div.  33.  52  N.  Y. 
Supp.  492;  Breed  v.  Ruoff.  54  App.  Div.  142,  66  N.  Y. 
Supp.  422;  KeUey  v.  Honn,  69  App.  Div.  251.  74  N.  Y. 


Supp.  682;  Robinaon  v.  Spenoer,  72  App.  Div.  493,  76 
N.  Y.  Supp.  598;  Stern  v.  Shoninger  Brothers,  188  App. 
Div.  986.  177  N.  Y.  Supp.  271. 
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ARTICLE  36 
Motions  for  new  trial 


'SS 


H  upon  judge's  minutes. 

ial  by  a  jury,  in  his  discretion,  may  entertMn  a  motion, 

same  term,  to  set  aside  the  verdict  or  a  direction  dismiss- 
new  trial  upon  exceptions;  or  because   the  verdict  is  for 

E8,  or  otherwise  contrary  to  the  evidence,  or  contrary  to 
of  the  presiding  judge  denying  a  motion  for  a  new  trial 

eed  not  be  entered  unless  the  party  aggrieved  desires  to 

I  am.  by  L.  1SS9.  B«Am  whom  dumIc.— O'Connn  v,  Healey,  M  Misc. 

Lut  KKMncs  378.  ISl  N.  Y.  3upp.  6B3. 

(  see  origiiully  DbQiiBllflektloii    of    (Hal    lIUtlM.— O'Cooncr    v. 

a  HntcDoea.  Haley,  171  App,  Div.  tOi.  IS7  N .  ¥.  Supp.  9IB;0'Coiunr 

Ml«.   2TS,   ISl  V.  H»ley.  MISIk.  27S.  ISl  N.  Y.  Supp.  5SZ. 

Motion  b7  both  pwtlct.— Gcoeoco  t.  Fed«noa,  IM 

El.Co.  v.Eblina.  N.  Y.  Sura).  13. 

114  N.  Y.  ST4:  Olds' dlMrctlonarr.— Hummel  t.  Fiuhl'tBoiu,  Ino.. 

123  N,  Y.  120;  17S  App.  Div.  488,  181  N.  Y,  Supp.  1129. 

Ludy.  14  App.  Casta  on  moHoa. — Rochsabarc  t.  Brooklyn  Ha^ta 

■,  Yetl«,  No.  1.  B.  R.  Co.,  IBS  App.  Div,  ISl.  IIB  N.  Y,  Supp  1001; 

ipohoTBT  V.  Dry  Port  v,  Kerwin,  150  App.  Di..  321,  134  N.  Y.  Supp.  714; 

i.SeK.  Y.Supp.  Joou  >.  MBTmaD  Comt.  Co.,  7S  Miio.  388.  140  N.  Y. 

>  App.  Div.  192,  Supp.  228. 

MiK.  700,  S2N.  Starof BDtrjofJiHtiincntpeDitliisnMttion.—Arkcr 

178:  BsDtleou  T,  v.  Cohen,  136  App.  Div.  871,  1S2  N,  YT  Bupp,  4;  Soott  T. 

nilhtv,  SuksCt  Tom  of  .Vorth  Sslem.  138  App,  Div,  25,  linN,  ¥.  Supp. 

a  of  Brand.  18S  4B7. 

GroniMli    of    nntjon:    eainiin>mlse    Terdlct. — 

-Cunnioshun  v,  Griffiths  v.  Msu-upolitui  Sr,  R.  Co,,  83  App,  DI*.  SO,  71 

N,  Y,  Supp,  22;  N,  Y,  Supp,  408,  revd.,  171  N.  Y,  108;  Wioniod  v,  Fes 

'■  Brui  Work*,  Broi.  Co..  73  App.  Div.  130,  78  N.  Y.  Supp.  872;  GriaSa  v. 

:»rd«  V.  BMMi,  Manice.  74  App.  Div,  371,  77  N.  Y.  Supp.  828,  mffd,.  17* 
N,  Y,  SOS;  Stheaet  v.  Musatwn,  77  Mao.  20S,  137  N.  Y. 

iCl*M  V,  S«iferd,  Supp.  834:  FdbbUitt  v.  Uulorbvl.  84  Mis.  45».  148  N.  Y, 

D  V,  Cslkaan.  22  Supp,  188. 

VMibl  of  vTldeue.— Sutter  v  VkodervBtt,  123  N,  Y. 

wd.— Ptauig   V.  852;TEi>mp«DV.Grw]y,3eApp.  Div.e37.fi7N.Y.  Supp. 


117;Dri«oLIv,  NellinD. 
nv,  dTTl,  A 


),.  53  App,  Div,  048,  si 


r.  Thlrj  Ave,%,  N,  V.  Supp.  1148;  Nortbun  v,  Dutch^  Counl 

110;  MeCann  t,  Iob.  Co.,  eg  App.  Div,  475.  74  N,  Y.  Supp,  29:  Heuen  *. 

ip,  Div,  305,  78  SUtfD  Iiland  Mid,  R,  Co.,  89  App,  Div.  S70,  76  N.  Y, 

fg  Son,  Ine,,  75  Supp,  34;  Hacea  v,  N.  Y.  C,  A  H.  R.  R,  Co,,  100  App, 

ilo  V.  D'AcluUo,  Div.  218,  Bl  N.  Y.  Supp.  914;  Sandel  v.  Sommini,  iJl 

;  Miller  T.  Bar-  App.  Div.  537.  116  N.  f.  Supp.  357;  People  v.  Uilea,  173 

40;  Dooahue  ».  App.  Div,  179, 158  N.  Y.  Supp.  SIS;  Dovale  v.  Askerman. 

N.  Y.  Supp.  441;  II  Mbc.  245.  33  N.  Y.  Si4>p.  13:  Powera  v.  Gourand.  IS 

iac,  73, «  N.  Y.  Mi«,  288,  14  N,  Y,  Supp,  249;  Kiakowsr  v,  Dav^  20 

>,  214,  73  N,  Y.  Miae,  350.  45  N,  Y,  Supp,  780:  McStay  v,  Erie  R.  R.  Co., 

a  Miao.  12.  101  eg  Miso.  873,  184  N.  VTSupp.  665;  Kelly  v.  Fruier,  27 

78  MIk.  I,  136  Hun  314;  FerfuaoD  v.  GiU.  74  Bun  608,  28  N.  Y.  Supp. 

24,  13eN,  Y  — 


278,  161  N.  Y.  Inadeitiiatv  or  eicculTC  Todlet. — Saperatoo 
R.  Co.,  99  Miae.  Roiih«l«r  Ry.  Co.,  25  App.  Di*.  286.  49  N.  YT  Supp. 
ffetman.  33  Hub     VoiaiD  v.  Commercial  Mutual  Ina.  Co..  80  App.  Div. 


Roilh«l«r  Ry.  Co.,  25  A 

Voiaio  V.  Commercial  M „ .„., 

80  Hun     70  N.  Y.  Supp.  147;  Terhune  v.  Cody  ConH.  Co.,  72 

"v,  1.78  N,  y,  Supp.  255:  Sidmonda  V.  Brooklyn 

R.  CL,  76  App.  DiT.  295,  78  N.  Y.  Supp.  IM; 


Monroe,  88  Hun     Beiahta  R.  CL,  76  App.  t 
164  N.  Y.  Supp.     Crane  v.  Beuialt.  77  App 


'.  102,  79  N.  Y.  S 


_.„.  ,._, — _„ Supp.  (U 

affd.,  177  N.  Y.  108;  Stuart  v.  Pros  Pub.  Co..  Kl  App. 
).  Div.  eiS,  38     Div.  487,  82  N.  Y.  Supp.  401:  Une  v.  BrooUya  HtifhU 


R.  Co.,  85  App.  Div.  SS,  82  N.  Y.  Supp.  1057,  add..  178 
Supp.  591;  Wll-  N.  Y.  823:  Lawi«nM  v.  WUaoo.  88  App.  Div.  472,  S3  N.  Y. 
ipp.Teg:ElllBv.  8upp.S21;FitintnBk  V.Howard,  UB  App.  Div.  802,  133 
I.  977;  Trieber  v.  N.  T.  Supp.  345;  Duke  v.  Fano,  172  App.  Dir.  746.  168 
-,  146  App.  Div.  N.  Y.  Supp.  lOW;  Newbound  v.  latarufbui  SL  R.  Co.,  42 
le,  187  App.  Div.  Mian.  526,  B8  N,  ¥.  Supp,  88;  Jsoobaan  v,  Comaliua,  62 
uik  T,  C^k,  42     Hud  377.  6  N,  Y.  Supp.  306;  Meliih  v.  New  York  Coio- 

Bobdated  R.  R,  Co.,  108  Miao.  281. 178  N.  Y.  »unn.  12H. 
MIki.  435.  182         T<nUct   conlniT    ti     '     ' 

Boiek  Motor  Co.,  211  N. 
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137  N.  Y.  Supp.  37:  Caadee  v.  Pennsylvania  R.  Co.,  84 
Miae.  606.  147  N.  Y.  Bupp.  529. 

Ineonslsteiit  Tcrdlci. — ^Pangburn  v.  Buiok  Motor  Ck>., 
211  N.  Y.  28. 

MiMondiiet  of  ooodmL — Muloahy  &  Oibson,  Ino.  v. 
National  Surety  Co.,  167  App.  Div.  651,  158  N.  Y.  Supp. 
37;  Chard  v.  Ryan-Parker  Conatniotion  Co.,  167  App. 
Div.  700,  152  N.  Y.  Supp.  743:  Hoffman  v.  New  York 
Bailwaya  Co.,  84  Miao.  637, 147  N.  Y.  Supp.  900. 
r'^-Modon  dented.^Whitney  ▼.  Whitney.  I7l  N.  Y.  176; 
People  ex  rel.  Berlinoer  v.  Welhk  178  N.  Y.  411;  O'Reilly 
▼.  Lone  Island  R.  Co.,  4  App.  uvr.  189.  38  N.  Y.  Supp. 
779;  Davis  v.  Grand  Rapids  F.  Ins.  Co..  7  App.  Div.  403, 
80  N.  Y.ISupp.  1019;  Davison  v.  Herrinc.  24  App.  Div.  402, 
48p^.  Y.  Supp.  760;  Griffiths  v.  Potter.  58  App.  Div.  626, 
65^.  Y.  Supp.  680;  Apati  v.  D.,  L.  ft  W.  R.  Co.,  64  App. 
Div.  515, 72  N.  Y.  Supp.  322;  Buehanan  v.  Belsey,  65  App. 
Div.  58,  72  N.  Y.  Supp.  601;  Dixson  v.  Brooklyn  Heights 
R.  Co.,  68  App.  Div.  302,  74  N.  Y.  Supp.  49:  Brady  v. 
Foster,  72  App.  Div.  416,  75  N.  Y.  Supp.  904;  Eriohson  v. 


378,  93  N.  Y.  Supp.  670;  Grafton  v.  United  States 
Fidetit^r  A  Guaranty  Ca,  227  N.  Y.  162;  Levy  v.  Corn^  191 
App.  Div.  56. 180  N.  Y.  Supp.  704;  Swenson  v.  Trowbridge, 
195  App.  Div.  310, 186  N.  Y.  Supp.  780;  Stierlo  v.  Union 
Ry.  Co.,  11  Mise.  124,  31  N.  Y.  Supp.  1008;  Wolff  v. 
Hvasa,  11  Misc.  561.  32  N.  Y.  Supp.  796.  affd.,  159  N.  Y. 
551;  Schrieber  v.  Driving  Club,  16  Misc.  632,  37  N.  Y. 
Supp.  348,  revd.,  17  Mise.  181,  39  N.  Y.  Supp.  348;  Jen- 
nings V.  Kosmak,  20  Mise.  300.  45  N.  Y.  Supp.  802;  De 
Lemos  v.  Cohen,  28  Misc.  579,  50  N.  Y.  Supp.  498;  Fraser 


V.  Alpha  Heat.  Sc  Light.  Mfg.  Co.,  30  Misc.  206,  61  N.  Y. 
Supp.  1129;  Hall  v.  Whtion.  37  Misc.  756.  76  N.  Y.  Supp. 
509:  O'Dell  v.  Hatfield,  40  Misc.  13, 81  N.  Y.  Supp.  158; 
Berkman  v.  Friedman,  105  Mise.  350:  Odell  v.  Nyadc 
Watei^Works  Co.,  91  Hun  283.  36  N.  Y.  Supp.  206. 

KcArgmnent  of  motion  at  anotlicr  term.— Clancy 
V.  New  York,  New  Haven  ft  Hartford  R.  R.  Co.,  226 
N.  Y.  213. 

When  Boeond  ▼erdlct  allowed  to  stand.— Qutman 
V.  Weisbartb.  194  App.  Div.  351. 185  N.  Y.  Sum.  261. 

nreet  of  denial  after  nonfliilt.--Paltey  v.  £gan,  200 
N.  Y.  83,  revg.  132  App.  Div.  254, 116  N.  Y.  Supp.  889. 

Stenonaplier's  minotes  need  not  be  written  oat. 
—Howard  v.  Robinson,  186  App.  Div.  530,  174  N.  Y. 
Supp.  330. 

Appeal.— Smith  v.  L.  I.  R.  R.  Co.,  129  App.  Div.  427. 
431,  114  N.  Y.  Supp.  228;  Maier  v.  Duffin.  134  App.  Div. 
594.  119  N.  Y.  Supp.  427;  Osogar  v.  Pierce,  Butler  ft 
Pierce  Mfft.  Co.,  134  App.  Div.  800, 119  N.  Y.  Supp.  405; 
Gelder  v.  International  Ore  Treating  Co.,  148  App.  Div. 
637.  133  N.  Y.  Supp.  214;  Babad  vTColtoBi  DentalAasn.. 
150  App.  Div.  561.  135  N.  Y.  Supp.  555;  Fogarty  v.  Pitts% 
burg  Contracting  Co.,  152  App.  Div.  409, 137  N.  Y.  Supp. 
589;  MaoReynolds  v.  Coney  Xsland  ft  Brooklyn  R.  R.  Co., 
170  App.  Div.  314,  155  N.  Y.  Supp.  655;  Moses  v.  Har- 
grove, 24  Misc.  742,  53  N.  Y.  Supp.  789;  Rubin  v.  Fried* 
man,  69  Misc.  328.  125  N.  Y.  Supp.  646;  Sohram  v.  Wer- 
ner, 81  Hun  561,  31  N.  Y.  Supp.  47;  Moore  v.  Getman 
Artistic  Weaving  Co..  162  N.  Y«  Supp.  178. 

Costs  on  appeal. — Cohen  v.  Krulewitch,  81  App.  Div. 
147,  80  N.  Y.  Supp.  689;  Robinson  v.  LampeU  97  App. 
Div.  198,  89  N.  Y.  Supp.  858;  Walts  v.  Utioa  ft  Mohawk 
Valley  R.  Co.,  116  App.  Div.  503, 101  N.  Y.  Supp.  968. 


§  660.  Motion  in  appellate  court  for  new  trial  where  trial  was  by  jury. 

Upon  the  application  of  a  party  who  has  taken  one  or  more  exceptions,  the  judge, 
presiding  at  a  trial  by  jury,  in  his  discretion,  at  any  time  during  the  same  term,  may 
direct  an  order  to  be  entered  that  the  exceptions  so  taken  be  heard^in  the  first  instancd 
by  the  court  to  which  an  appeal  could  be  taken  from  a  final  judgment  in  the  action;  ane 
that  judgment  be  8u^)ended  in  the  mean  time.  (Am.  by  L.  1921,  ch.  372,  in  effect  Oct. 
1,  1921.) 

D«f  VBtfon.--Code  eiv.  proo.,  1 1000,  as  am.  by  L.  1877,     dell  v.  Corbin,  38  Hun  391 ;  Staaoke  v.  Preble,  43  Hun  441 
I.  416,  L.  1882.  ch.  29,  L.  1895,  ch.  946,  first  sentence.     Thompson  v.  Thompson,  S2  Hun  117.  4  N.  Y.  Supp 


eh 

§  1000  otiginally  a  substitute  for  code  of  proo.,  8  265.  in     842;  Sohram  v.  Werner,  81  Hun  561,  31 N.  Y.  Supp.  47T 

Entry  of  order.— Post  v.  Hathom,  64  N.  Y 


P«t 


147 


In  fttBCnil.— Eyckoff  v.  De  Qraaf.  98  N.  Y.  134;  Huda     Sedgwick  v.  Maoy,  24  App.  Div.  1,  49  k.  Y.  Supp.  154 
America  Olucoee  Co.,  151  N.  Y.  549;  Matthews  y.     Campbell  v.  Sughardt,  50  App.  Div.  460.  64  N.  Y.  Supp 


American  Cent.  Ins.  Co.,  154  N.  Y.  449;  Johnson  v.  N.  Y 
Ont.  A  W.  R.  Co.,  30  Hun  166;  Pennsylvania  db  Delaware 
Oil  Co.  V.  Klifstdn,  A  Co.,  107  Miso.  616, 177  N.  Y.  Supp. 
866. 

Bodfltons  prior  to  ISM.— Third  Ave.  R.  Co.  v.  Evlina, 
100  N.  Y.  98;  MacNaivhtoii  v.  Osgood,  114  N.  Y.  574; 
Martin  v.  Platl.  131  N.  Y.  641;  Fifth  Ave,  Bank  v.  Forty- 
aeeond  St.  R.  Co.,  6  App.  Div.  567.  40  N.  Y.  Supp.  219; 
V.  Mayov,  12  Miso.  47,  33  N.  Y.  Supp.  71 ;  Man- 


198. 

Power  to  reroke  order.— Long  v.  Stafford.  103  N.  Y 
274. 

Appeal  ftom  city  oourt  to  appeUnto  dlrlaton.— 

Kata  V.  WanneU  Realty  Co.,  191  App.  Div.  509,  181 
N.  Y.  Supp.  770. 
Appeal  to  court  of  appeals.— D.,  L.  ft  W.  R.  Co.  v. 

Burkhard.  109  N.  Y.  648. 


§  661.  Motion  in  appellate  court  for  new  trial  where  interlocutory  judgment 
is  directed. 

Where  the  decision  or  report  rendered  upon  the  trial  of  an  issue  of  fact  by  the  court 
without  a  jury,  or  by  a  referee,  directs  an  interlocutory  judgment  to  be  entered;  and 
further  procee<Ung8  must  be  taken,  before  the  court  or  a  judge  thereof  or  a  referee,  before 
a  final  judgment  can  be  entered,  a  motion  for  a  new  trial  upon  one  or  more  exceptions 
may  be  made  at  a  term  of  the  court  to  which  an  appeal  could  be  taken  from  a  final  judg- 
ment in  the  action,  after  the  entry  of  the  Interlocutory  judgment  and  before  the  com- 
mencement of  the  hearing  directed  therein.  (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1, 
1921.) 

DerifBtfoa.— Code  dv.  proo.,  %  1001,  aa  am.  by  L.  1895,    under  "Trial,"  \  447,  ante.   §  1001  oriffinaUy  a  eubrtitate 
dk.  9M,  first  eentenoe.     The  last  aentenoe  is  included     foroodeofproc.,^268kinpart,a8am.  byL.  1867,oh.  781. 

§  652.  Motion  for  new  trial  to  be  made  at  special  term. 

In  a  case  not  specified  in  the  last  three  sections  a  motion  for  a  new  trial  must  be  heard  and 
decided,  in  the  first  instance,  at  the  special  term.  But  where  it  is  founded  upon  an 
allegation  of  error,  in  a  finding  of  fact,  or  ruling  upon  the  law,  made  by  the  judge  upon 
the  trial,  it  cannot  be  made  unless  notice  therefor  be  given  before  the  expiration  of  the 
time  within  which  an.  appeal  caii  be  taken  from  the  judgment,  and  it  cannot  be  beard 
at  a  special  term  held  by  another  judge;  unless  the  judge  who  presided  at  the  trial  is 
dead,  or  his  teon  of  office  has  expired,  or  he  is  disqualified  for  any  reason,  or  he  specif- 
ically directs  the  motion  to  be  heard  before  another  judge.    A  trial  by  a  referee  cannot 
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3  reviewed  by  &  motion  for  a  new  trial  founded  upon  such  an  allegation  except  in  a 
ise  specified  in  the  last  section. 

IS*  N.  V.  Supp.  tao:  PoMbI  Tel^nph  Cabk  Co.  t.  aty 
of  JuncMon.  114  MIh.  tSS.  ISTTtT.  eucp.  Ml. 

PctlBr]'.— NuicBt  V.  Mebwolitu  Stmt  Ry.  Co.,  16 
Aw.  Div.  lOS.  81  N.  Y.  Sopp.  4TS;  KNnnr  v.  MiAotatm, 
M  App.  Dir.  2m,  S9  N.  Y.  Supp.  369, 68N.  Y.  Supp.  1 136; 


,. J,65  N.  Y.  Supp.  369, 01 

BenL  y.  KM,  M  Muo.  306.  W  N.  Y.  8np. 
LMhM.— Vvnin  v,  KmuH.  7  An.  EHr. 
B. —  ,...  T^_i.  _  ^ — J  "—'-■« Ke  I«t 
BMhOu 

(,  1S3  N.  Y. 


LMhM.— Vvnin  v,  KmuH.  7  An.  Dir.  ST.  39  N,  Y. 
Svpp.  784;  DkTu  v.  Grud  lUpidt  lire  '       "      -  • 


Chtftaj.  18  App.  Dii 


tpidt  nre  !■«.  Co.,  7  App. 

K.  Y.  Supp.  lOlfliBMh  Ou  U^t  Co.  t. 
-IT.  lis.  «S  N.  Y.  8qn>.  4M;  B  ' " 


fa*f 


K.  Co..  S8  App.  Dir.  202,  74  N.  Y.  Bopp.  117:  Com*M>di 

Wbni  ■•«  Mai  iTMtod.— Faaliy  r.  Bull.  11  A». 
IMv  468,  42  N.  y.  Bupp.  MO;  Curler  v.  N.  Y.  A  Hkriun 
It  Co.,  12  App.  Dir.  4W.  42  fj.  Y.  Supp.  941;  Doonelly  t. 
MeAnlla,  14  App.  Div.  217.  43  N.  YTSupp.  UO:  Anwi- 
eu  Buntr  Co.  V.  Crow.  17  Apo.  Dir.  684. 46  N.  Y.  Suip. 
270;  VoUkamsw  v.  Nmmu  BmWs  R.  Co.,  33  App.  Kr. 
88, 4S  N.  Y.  Sqpp.  373;  W«bbs  r.  Rqmolda,  83  App.  Dir. 
248,  S3  N.  Y.  Supp.  1007LStakB  rTetokn,  34  App.  Dir. 
423. 64  N.  Y.  Sopp.  819;  Ptitick  T.  Vletor  Knittinc  Mm* 
Co..  87  App.  Dir.  7.  iS  N.  Y.  Supp.  340;  Bolte  r.  ThM 
An.  B.  <^.  38  App.  Dir.  234.  G6  N.  Y.  8>qw.  1088;  Giv«n 
V.  Pndentkl  Idl  Co.,  44  App.  Dir.  S4fi,  60  N.  Y.  Supp. 
960;  Beat  v.  Slouu,  47  App^Dlr.  S86. 02 N.  Y.  Supp.  MO; 
Klinnr  r.  MukomU.  64  App.  Dir.  399,  OS  N.  Y.  Supp. 
SmTm  N.  Y.  Supp.  llSSilfriBV.  Ldilch  Vft11eyR.C<>., 

tl  App.  Dir.  286,70  N.  Y.  6upc.  MI ;  Rounde  r.  BUInU. 
0  ATuc.  41G,  43  N.  Y.  Supp.  life;  BuM*  v.  Fonda.  JobDc 
torn.  Mo.,  R.  Co..  30  Mm.  133,  46  N.  Y.  Supp.  808; 
Coy  r.  M»rtiB,  34  Mi«.  211,  63  N.  Y.  Supp.  640;Solowy» 
V.  Bulstl.  36  M!h.  197,  71  N.  Y.  Bupp.  436:  Smith  r. 
FMnkSald,  13  Hun  489,  sSd.,  77  H.  Y.  414;  BnuwiU  *. 
NetherlBHli  Am.  S.  Nav.  Co.,  64  Hun  263.  IS  N.  Y.  Supp. 
7S;  GriStli  v.  Dietdnon,  90  Bun  14,  36  N.  Y.  Supp.  6U; 
PorMr  V.  Sewde  ±  Brooklyn  Bridce  Elented  R.  Co.,  91 
Bud  201.  36  N.  Y.  Supp.  333;  O'Run  r.  N.  Y.  Cuttml. 
etc..  R.  Co.,  92  Sun  66.  30  N.  Y.  Supp.  S67,  afld.,  1S3 
N.  Y.  090:  Reynold!  r.  RunokU  S3  N.  Y.  Supp.  135. 

New  brM  desM.— Buly  T.  HimUial,  1  App.  Dir.  44, 
36  N.  Y.  Sopp.  10B2;  Todd  r.  Eiriunit,  10  App.  Div.  143, 
41  N.  Y.  Supp.  1013;  PawHna  r.  P»linc  13  App.  Dir.  S. 

43  N.  Y.  Supp.  149:  Mayer  r.  liebman.  IS  App.  Dir.  St, 

44  N.  Y.  Simp.  1007;  Camettin  r.  Leonard,  17  Ap^  Dir. 
'  127,  46  N.  Y.  Bupp.  166;  FletdunaDD  r.  Swnu^  1^  App. 

Dir.  67. 46  N.  Y.%i».  404;  WblU  v.  Town  of  ElUibunh. 
IB  App.  Div,  614,  4S  N.  Y.  Supp.  1132;  N.  Y.  *  N.  J.  I« 
liuH  V.  Howell,  10  App.  Dir.  341,  40  K.  Y.  Bapp.  493: 
RelHeU  r.  Delaware  fHudaoo  Canal  Co..  W  App.  Di*. 
636.  47  N.  Y.  Supp.  330;  HamlHon  v.  Oaw^  Water 
Wotkh  23  App,  Dir.  673.  4S  N.  Y.  Supp.  106,  afTd.,  163 
N.  Y.  663;  ^rdner  r.  Van  AlKyne,  32Tpp.  Dir.  679,  48 
N.  Y.  Supp.  114,  afld..  103  N.  Y.  673;  Gwdner  v,  Freder- 
iok.  2S  App.  Dir.  621.  40  N.  Y.  Supp.  1077.  affd..  103 
N.  Y.  MS;  BaeUan  r.  Keyatone  Gae  Co..  37  App,  Div. 
684.  SO  N.  Y.  Sujpp.  637;  Pfehl  v.  Albany  Ry.  Co..  30  App. 
Dir.  160,  SI  N.  Y. Supp. 7SS,affd„  103N.  Y. 617; Ruben- 
feld  r.  Rabiner,  33  App.  Div.  374,  64  N.  Y.  Supp.  OS 
KeiMer  v,  Ibi^n,  34  App.  Dir.  288,  S4  N.  Y.  Supp.  374; 
Reid  V.  Gadeke,  38  App.  Dir.  107.  S7  N.  Y.  Bupp.  414; 
Van  Tawll  v  N,  Y,,  L  E.  A  W.  R.  Ca,  1  Mbe.  313. 
20  N.  Y.  Supp.  715;  Randall  r.  Paokard.  1  Mbo.  347.  30 
N,  Y.  Supp,  718;  Swarthoul  r.  TOUinji^  ■  Miae.  17B, 
26  N.  Y.  eiipp.  700;  Chrin  r.  Chetwood,  6  Mieo.  610,  38 
N,  Y.  Supp.  S;  Smith  v.  BaiBM,  0  Mieo,  36a,  30  N,  Y. 
Bupp,  eSS;  Simond  r.  Lose  liland  Mut.  tbt  Ina,  Co.,  2S 
MiK.  471,  SO  S.  Y,  Supp,  736;  MarkoviU  r.  MetropoUUD 
EtTKt  Ry.  Co..  32  Miac.  761.  OS  N.  Y.  Supp,  781:  People 
ei  r«1,  r.  MoGuIie,  2  Hun  300.  l«d„  00  FT  Y,  040:  Ua- 
honey  V,  Decker,  19  Hud  365;  DoUn  r,  Aetna  Ini,  Co..  22 
Run  306;  Wilcox  Silver  Plate  Co,  v.  Barolay,  48  Hun  S4; 
People  V.  Pwbertiorrr,  64  Hun  4S3,  10  N.  Y.  Sun.  4S3; 
WiUon  r.  Heath.  OS  Hun  209,  22  N,  Y.  Supp.  833:  BritI  v. 
aty  of  Buffalo,  6S  Hun  210.  33  N.  Y,  Supp.  846,  rerd., 
144  N,  Y.  108;  Miller  r.  Manhattan  Ry.  Co.,  73  Hun 
S14, 26  N.  Y.  Supp.  163;  Carpenter  r.  Knapp.  74  Hun  00, 
28  K,  Y.  Bapp.  06:  Firat  Nal  Bank  ol  leraey  Oty  v. 
Huber.  76  Hun  138,  36  N.  Y.  Supp.  063;  Whitney  r.  Whit^ 
my,  TO  Hun  S86,  28  N.  Y.  Supp,  214;  Brady  v,  InduattlaJ 
Benefit  Awn..  79  Hun  ISO.  29  M.  Y.  Suni.TflS:  BranaT. 
Sima.  S3  Han  tSO;  31 N.  Y.  Supp.  366.  afTtT,  162  N.  Y.  023: 
Gallup  V.  Hendereon.B  N.  Y.  Bupp.  014;  Rich  v.  Mayor.  7 
N.  Y.  Supp,  69;  Sayet  v.  Kioc,  4Tn.  Y.  Sivp.  433. 

18  are  triad  by  jury. 

review  a  trial  by  a  jury,  by  a  motion  for  a 
iry  of  one  or  more  specific  questions  of  fact 
r  the  court.    But  a  new  trial  may  be  granted 
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MOTIONS  FOR  NEW  TRIAL 
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as  to  some  of  the  questions  so  tried  and  refused  as  to  the  others,^except  inTa  case 
where  a  party  is  entitled  by  the  constitution  or  express  provision  of  law  to  a  trial  by 
jury  of  one  or  more  issues  of  fact  upon  applying  to  the  court  for  an  order  directing  all 
the  questions  upon  those  issues  to  be  plainly  and  distinctly  stated  for  trial. 

2t  Hun  194:  Langdon  v.  Mayor,  et«.,  of  New  York,  133 
N.  Y.  628;  De  St.  Laurent  v.  Slater,  23  App.  Div.  70.  48 
N.  Y.  Supp.  1103;  Smith  v.  Baloom,  46  App.  Div.  632, 
61  N.  Y.  Supp.  777;  Anonymous,  10  Mise.  197,  43  N.  Y. 
Supp.  68:  Covert  v.  Brinkerhoff,  41  Miao.  230.  84  N.  Y. 
Sum.  4;  De  WHt  y.  Van  Sohoyk.  35  Hun  103,  affd.,  110 
N.  Y.  7;  Bowen  v.  Beoht,  35  Hun  434;  Lapham  v.  Maa- 
ahall,  51  Hun  36, 3  N.  Y.  Supp.  601;  Qleason  v.  Hamilton, 
64  Hun  96,  19  N.  Y.  Supp.  103.  affd..  138  N.  Y.  353; 
Mellen  v.  Banning,  72  Hun  176,  25  N.  Y.  Supp.  542; 


Dcfflvmtloii. — Code  oiv.  proo.,  { 1003,  firtt  aentenee  and 
first  olause  of  seoond  sentenoe,  without  change  of  sob- 
atanoe,  omitting  the  reference  to  i  970.  The  seoond  clause 
of  aecond  aentenoe  is  omitted;  covered  by  general  olause 
(S  106).  providing  that  upon  motion  for  a  new  trial  upon 
^>peal  an  error  in  a  ruling  of  a  trial  court  must  be  disre- 
oraed.  if  a  substantial  ridftt  of  anv  party  shall  not  thereby 
be  affected.  Last  sentence  included  in  rulej  of  civil  prao- . 
tiee.  221. 


AppUcatlon.— Margolies  v.  Ernst,  34  Misc.  406,  69 
N.  Y.  Supp.  646,  affd.,  35  Misc.  261, 71  N.  Y.  Supp.  761. 
In  genenJ. — Chimin  v.  Thompson,  80  NT  Y.  275, 


r«vg.  18  Hun  446;  Carroll  v.  BuUook,  207  N.  Y.  567; 
Matter  of  Landy.  14  App.  Div.  160,  43  N.  Y.  Supp.  689; 
C3iandler  v.  Avery,  47  Hun  9. 
Suite  In  ««iil«y.— Post  v.  Mason.  91  N.  Y.  589,  affg. 


Evans  v.  Sims,  82  Huif  396,  31  N.  Y.  Supp.  259,  affd.,  152 
N.  Y.  622;  Van  Epps  v.  Hv nes,  88  Hun  229.  34  N.  Y. 
Supp.  337. 

PTMtlee.— FVies  v.  Fries,  34  Misc.  478, 70  N.  Y.  Supp. 
295;  Whitney  v.  Whitney,  76  Hun  585, 28  N.  Y.  Supp.  214. 


§  654.  Motion  for  new  trial  after  judgment;  restitution. 

The  entry,  collection,  or  other  enforcement  of  a  judgihent,  does  not  prejudice  a  sub- 
sequent motion  for  a  new  trial.  Where  a  new  trial  is  granted,  the  court  may  direct  and 
enforce  restitution  as  where  a  judgment  is  reversed  upon  appeal. 

DcrtvstiOD. — Code  civ.  proc.,  {  1005,  second  clause  of     Smith,  24  App.  Div.  510, 49  N.  Y.  Supp.  41,  revcL,  164  N. 
first  sentence,  and  seoond  sentence.    First  dause  of  first 
sentence  is  under  "Judgments."  (  1005,  originally  revised 
from  L.  1832.  ch.  128,  fl- 

Id  geocral. — ^Voisin  v.  C!ommerdal  Mutual  Ins.  Co., 
£6  Hun  215.  9  N.  Y.  Supp.  267,  affd.,  128  N.  Y.  120. 

■atry  of  Jmlniieiit  not  bar  to  new  trial. — Chapin  v. 
Thompson,  80  N.  Y.  275;  Russell  v.  Agricultural  Ins. 
Co.,  19  App.  Piv.  625,  46  N.  Y.  Supp.  186;  Taylor  v. 


N.  Y.  Supp.  60. 
Bcstltvilon  after  reroial  of  attaelinimit.—Haebler 

V.  Myers,  132  N.  Y.  368;  Matter  of  Wiltse  St  Fkomer,  5 
Misc.  106,  25  N.  Y.  Supp.  733. 


§  666.  ¥nien  exception  not  to  prejudice  motion  for  new  trial. 

The  taking  of  an  exception  upon  a  trial  by  a  jury,  or  the  statement  thereof  in  a  case, 
does  not  prejudice  a  motion  for  a  new  trial,  on  the  ground  that  the  verdiot  was  con- 
trary to  evidence;  lAit  such  a  motion  may  be  made  before  or  after  the  hearing  of  the 
exception;  or,  in  the  discretion  of  the  court  before  which  the  exception  is  heard,  at  the 
time  of  the  hearing. 

Derivatloii. — Code  civ.  proc.,  ( 1006,  without  chanoe  of  In  generaL — Voisin  v.  Commercial  Mut.  Ins.  Co.,  123 
•ubetanoe;  oricinally  revised  from  R.  S.,  pt.  3,  ch.  7,  tit.  4,  N.  Y.  120;  Martin  v.  Hatt,  63  Hun  42,  5  N.  Y.  Supp.  862. 
176. 

§  666.  Motion  for  new  hearing,  after  trial  of  specific  questions  by  a  referee. 

In  an  action  triable  by  the  court,  where  a  reference  has  been  made  to  report  upon 
one  or  more  specific  questions  of  fact  involved  in  the  issue,  a  motion  for  a  new  hearing 
may  be  made  at  a  special  term  at  any  time  before  the  hearing  of  a  motion  for  final  judg- 
ment or  the  trial  of  the  remaining  issues  of  fact.  The  motion  must  be  made  upon  affi- 
davits, unless  the  court  or  judge  thereof  directs  a  case  to  be  prepared  and  settled. 

lIcrtTfttloii. — Code  civ.  proc.,  §  1004.  without  change. 


§  667  CIVIL  PRACTICE  ACT  art.  37 


ARTICLE  37 
Appeals ;  general  provisions 

Seo.  657.  Right  of  appeal  generally. 

558.  Appeal  by  party  proseeutmg  or  defending  as  a  poor  person. 
550.  Entry  of  onler  of  ju(k;e  out  of  court  pre-requiate  to  appeal. 

560.  When  no  appeal  lies  nom  judgment  of  reveraaL 

561.  Parties  to  appeal;  how  designated;  title  of  cause. 

562.  Notice  of  appeal. 

563.  Service  of  notice  of  appeal,  if  attorney  or  party  not  found. 

564.  Deposit  in  lieu  of  undertaking. 

565.  Undertakings  may  be  in  one  mstrument;  form  and  service  thereof. 

566.  Approval  of  undertaking  unnecessary;  exception  to  sureties. 

567.  Fihng  undertaking  on  appeal. 

568.  Tiimiting  or  dispensing  with  security  on  appeal. 

569.  Waiver  of  security. 

570.  No  security  necessaiy  on  appeal  by  people,  or  oertun  pi^Uo  officers. 

571.  Security  unnecessary  on  appeal  by  mimicipal  corporation  unless  ordered. 

572.  Undertaking  and  stay  after  party's  death. 

573.  Stay  of  proceedings  on  appeal. 

574.  Effect  of  stay  on  appeal  from  judgment  for  rent. 

575.  Case,  when  necessary. 

576.  Case,  contents  of. 

577.  Pi^)er8  to  be  transmitted  to  appellate  court. 

578.  Proceedings  when  party  dies  pending  appeal. 
570.  Order  of  substitution. 

580.  Review  on  interlocutory  judgment,  or  intermediate  order. 

581.  Review  of  order  of  judge  of  another  court. 

582.  Review  of  remarks  or  comments  of  trial  judge. 

583.  Review  of  ruUns  to  which  exception  has  oeen  taken. 

584.  Judgment  or  order  on  appeal. 

585.  Appeal  from  judgment  of  non-suit  or  general  verdict. 

586.  Rights  of  parties  after  appeal  from  jiwigment  in  faYor  of  owner  in  certain  real  property  aofioBS. 

587.  Restitution. 

§  567.  Right  to  appeal  generally. 

A  right  to  appeal  shall  exist  as  follows: 

1.  A  party  aggrieved  may  appeal  in  a  case  provided  by  law.  He  roay  not  appeal  from 
a  judgment  or  order  rendered  or  made  upon  his  default  unless  an  appeal  therefrom  be 
expressly  authorized  by  law; 

2.  A  person  aggrieved  who  is  not  a  party  but  is  entitled  by  law  to  be  substituted  in 
place  of  a  party,  or  who  has  acquired  since  the  making  of  the  order  or  the  rendering 
of  the  judgment  appealed  from  an  interest  which  would  have  entitled  him  to  be  so  sub- 
stituted if  it  had  been  previously  acquired,  may  also  appeal;  but  the  appeal  cannot  be 
heard  until  he  has  been  substituted  in  place  of  the  party,  and  if  he  unreasonably  neg- 
lects to  procure  an  order  of  substitution,  the  appeal  may  be  dismissed  upon  motion  of 
the  respondent; 

3.  Where  the  adverse  party  has  died  since  the  making  of  the  order  or  the  rendering 
of  the  judgment  appealed  from  or  where  the  judgment  appealed  from  was  rendered 
after  his  death,  in  a  case  prescribed  by  law,  an  appeal  may  be  taken  as  if  he  were  living, 
but  it  cannot  be  heard  until  the  heir,  devisee,  executor  or  administrator,  as  the  case  re- 
quires, has  been  substituted. 

Derlvfttton. — Code  'civ.  proc.,  §§  1294,  1296,  and  first  Persong  not  parties  cannot  appeal.— People  ex  reL 

sentence  of  j  1297,  rewritten  without  change  of  substance.  Lee  v.  Lynch,  54  N.  Y.  081;  Hobart  v.  Hobart,  86  N.  Y. 

The  words  m  the  first  subd.  "unless  an  appeal  therefrom  636;  Hall  v.  Brooks,  89  N.  Y.  33;  Sheffield  Farms  Co.  v. 

be  expressly  authorized  by  law  "  refer  to  statutes  which  Burr,  13  Misc.  51,  34  N.  Y.  Supp.  74;  In  re  Bristol,  16 

give  the  absolute  right  of  appeal  from  default  judgments  Abb.  Pr.  397. 

of  certain  inferior  courts.    {  1294  originally  revised  from  Condemnation    proceedings. — ^Villace    of    Canan- 

oode  of  proc.,  §  325.  daigua  v.  Benedict,  13  App.  Div.  600,  43  N.  Y.  Supp.  630; 

Erie  R.  Co.  v.  Steward,  69  App.  Div.  187,  69  N.  Y.  Supp. 
57. 

"Party  aggrlered."— Hobart  ▼.  Hobart.  86  N.  Y.  638; 

Hooper  v.  Beecher,  109  N.  Y.  609;  Bryant  v.  Thompeon, 

association,  general  associations  1..  {  14.  128  N.  Y.  434;  Matter  of  Hodgman,  140  N.  Y.  421;  Harter 

In  general.— Mistrum  v.  Cranides,  90  Misc.  610,  153  v.  Wescott,  155  N.  Y.  211;  I^am  v.  New  York  Assn.  for 

N.  Y.  Supp.  677;  Garcsynski  v.  Russell,  75  Hun  512.  27  the  Poor,  177  N.  Y.  218,  affg.  78  App.  Div.  396,  79  N.  Y. 

N.  Y.  Supp.  461 ;  Blake  v.  Griswold,  104  N.  Y.  613;  Matter  Supp.  1048;  Husted  v.  Van  Ness,  1  App.  Div.  120,  36  N.  Y. 

of  O'Esau  v.  Bliss  Co..  224  N.  Y.  701;  CampbeU  v.  Fried-  Supp.  1043,  a£fd.,  158  N.  Y.  104;  Hayden  v.  Hajfden,  8 

lander.  51  App.  Div.  191,  64  N.  Y.  Supp.  241;  Wasson  v.  App.  Div.  547,  40  N.  Y.  Supp.  865;  People  ex  rel.  Thomas 

Hoflf,  27  Misc.  55,  57  N.  Y.  Supp.  953.  v.  Sackett,  15  App.  Div.  290,  44  N.  Y.  Supp.  693;  Matter 

Application.— Roes  v.  Wigg.  100  N.  Y.  243;  Jones  v.  of  Griscom,  28  App.  Div.  72,  60  N.  Y.  Supp.  893,  appeal 

Woodin.  164  App.  Div.  79,  149  N.  Y.  Supp.  377;  Sheffield  dismissed,  157  N.  Y.  706;  Matter  of  East  One  Hundred 

Farms  Co.  v.  Burr,  13  Misc.  51,  34  N.  Y.  Supp.  74;  Ziegler  and  Sixty-first  Street,  52  App.  Div.  478, 66  N.  Y.  Supp.  77; 

v.  Schleicher,  56  Misc.  582,  107  N.  Y.  Supp.  85;  Cox  v.  Matter  of  Richmond,  63  App.  Div.  488,  71  N.  Y.  Supp. 

Sohermerhorn,  12  Hun  411;  Steinhauaer  v.  Mason,  48  795;  Matter  of  Stapleton,  71  App.  Div.  1,  76  N.  Y.  Supp. 

St.  Rep.  461.  657;  Matter  of  Nepperhan  St.,  71  App.  Div.  634,  75  N.  Y. 
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Keferences.— Relief  upon  default,  C.  P.  A.,  §S  98. 108; 
substitution  upon  tranuer  of  interest,  devolution  of 
liability  or  death  of  party.  Id.,  §§83-87;  proceedings  in 
case  of  death  or  incapacity  of  officer  of  unincorporated 


art.  37  APPEALS;  GENERAL  PROVISIONS  §§  558-662 

Bapp.  923;  Matter  of  Rayner,  03  App.  Diy.  114,  ST  N.  Y.  Supp.  939;  Saudbrunn  v.  Hartford  Life  Ina.  Co.,  165  App. 

Supp.  28;  IkUtter  of  Ehrloh  v.  Root,  134  App.  Dhr.  432.  Div.  500.  150  N.  Y.  Supp.  1039;  Teeter  v.  Daniel.  177 

119  N.  Y.  Sapp.  895;  Matter  of  Daldmer,  167  App.  Div.  App.  Div.  903,  163  N.  Y.  Supp.  821;  Brown  v.  Bouse.  43 

365,  168  N.  Y.  Supp.  58;  Hafordorn-Meri  Co.  v.  Bums,  Mise.  72,  86  N.  Y.  Supp.  240;  Avery  v.  Woodin,  44  Hun 

178  App.  Div.  483, 165  N.  Y.  Supp.  99;  Matter  of  Qhersin  266;  Oliver  v.  French.  80  Hun  175.  30  N.  Y.  Supp.  52; 

V.  Tbuor.  56  Miae.  465, 107  N.  Y.  Supp.  195;  Sheridan  v.  Hawkins  v.  Smith.  91  Hun  300,  36  N.  Y.  Supp.  333. 

Sheridan  Eleot.  L.  Co.,  38  Hun  396;  Kelaey  v.  Pfandler  Order  on  def3MDdt.~Matter  of  Peekamoee  Fishinc 

Proeeai  Co..  45  Hun  10.  17;  Sherman  v.  Beacon  Const.  Club,  151  N.  Y.  511;  Title  Guarantee,  etc.,  Co.  v.  Amen- 

Co..  58  Hun  143,  11  N.  Y.  Supp.  369:  Matter  of  Wood-  can,  etc.,  Co..  95  App.  Div.  192.  88  N.  Y.  Supp.  502; 

worth.  64  Hun  522, 19  N.  Y.  Supp.  625;  Bliss  v.  Fosdiok,  Matter  of  Jones  Lumber  Co.  v.  Fulton,  123  App.  Div. 

76  Hun  508,  27  N.  Y.  Supp.  1053;  People  v.  St.  Nicholas  386, 107  N.  Y.  Supp.  942:  Stern  v.  Marouse.  128  App.  Div. 

Bank.  77  Hun  159,  28  N.  Y.  Supp.  407;  Morieon  v.  N.  Y.  169,  112  N.  Y.  Supp.  653;  Matter  of  Hotchkiss.  138  App. 

Elev.  Ry.  Co.,  26  N.  Y.  Supp.  641;  Loudon  v.  Loudon,  65  Div.  877. 123  N.  Y.  Supp.  511;  D wight  v.  Gibb.  145  App. 

How.  Pr.  411.  Div.  223.  129  N.  Y.  Supp.  961;  First  National  Bank  v. 

Ivdfineiit  on  ddiaiilt.— Herpe  v.  Herpe,  225  N.  Y.  Fleitmann.  168  App.  Div.  75,  153  N.  Y.  Supp.  869;  Bier- 

823:  FTnkelstein  v.  Rosenblatt,  188  App.  Div.  930,  176  shenk  v.  Stokes,  7  Miie.  692.  28  N.  Y.  Supp.  I:  Forgotson 

N.  Y.  Supp.  898;  New  York  Co-operative,  etc.,  Assn.  v.  v.  Becker.  39  Misc.  813.  81  N.  Y.  Supp.  321. 

Brennan.  62  App.  Div.  610, 70  N.  Y.  Supp.  916;  Delmar  v.  Laches. — ^Van  Nostrand  v.  Van  Nostrand,  121  App. 

Delmar.  65  App.  Div.  582. 72  N.  Y.  Supp.  950;  Glens  Falls  Div.  262.  105  N.  Y.  Supp.  708. 
Ins.  Co.  V.  Extension  D.  Co.,  154  App.  Div.  305. 138  N.  Y. 

§  568.  Appeal  by  party  prosecuting  or  defending  as  a  poor  person. 

An  order  allowing  a  person  to  sue  or  defend  as  a  poor  person  does  not  authorize  the 
petitioner  to  take  or  maintain  an  appeal  as  a  poor  person;  but  where  an  appeal  is  taken 
by  the  adverse  party,  the  order  is  applicable  in  favor  of  the  petitioner  as  respondent  in 
the  appeal 

DOTfralkMi.— Code  chr.  proe..  1 466.  without  ohance  of        Ooita.— Hayden  v.  Haydea.  8  App.  Div.  547.  40  N.  Y. 
•nbstanoe.  Supp.  865. 

Appeal  VBAUtlMrlBed. — Morse  v.  City  of  Troy.  38 
Hun  301. 

■ 

§  569.  Entry  of  order  of  judge  out  of  court  pre-requisite  to  appeaL 

An  appeal  cannot  be  taken  from  an  order  made  by  a  judge,  out  of  court,  untdl  it  is 
entered  in  the  office  of  the  proper  clerk,  but  the  entry  thereof  and  filing  of  the  papers 
on  which  it  was  granted  may  be  compelled  by  order  of  a  judge  of  the  court  in  or  to  which 
an  appeal  therefrom  may  be  taken. 

DcrlvfttlOB.— Code     civ.     proe.,    11304,     rewritten;  80  App.  Div.  305,  80  N.  Y.  Supp.  741;  Hoyt  v.  Mann,  7 

originally  revised  from  code  of  proo.,  S  350,  in  part.  St.  Rep.  420;  Murray  v.  Hathaway,  26  St.  Kep.  63. 

Bntry  Of  order.— Matter  of  Arkenburcb.  11  App.  Div.  CompoUlns  entry. --Sinnott  v.  First  Nat.  Bank,  34 

193.  42  N.  Y.  Supp.  965;  Daniels  v.  Southard,  36  App.  App.  Div.  161.  54  N.  Y.  Supp.  417. 
Div.  540,  55  N.  Y.  Supp.  692;  O'Connor  v.  McLau^n, 

§  660.  Wlien  no  appeal  lies  from  judgment  of  reversal. 

Where  a  judgment  from  which  an  appeal  is  taken  is  reversed  upon  the  appeal,  and  a 
new  trial  is  granted,  an  appeal  cannot  be  taken  from  the  judgment  of  reversal;  but  upon 
an  appeal  from  the  order  granting  a  new  trial,  taken  as  prescribed  by  law,  the  judg- 
ment of  reversal  must  also  be  reviewed. 

Bcrlvfttion.---Code  oiv.  proo.,  I  1318.  without  change.         Soetloii  dtod.— Stehli  v..  Town  of  Oyster  Bay,  111 
Sffeet.— Pharis  v.  Gere,  112  N.  Y.  408;  Wlngert  v.     Miso.  856,  181  N.  Y.  Supp.  385. 
Erakauer,  ISO  N.  Y.  265. 

§  661.  Parties  to  appeal;  how  designated;  title  of  cause. 

The  party  or  person  appealing  is  designated  a3  the  appellant  and  the  adverse  party 
as  the  respondent.  Aft^  an  appeal  is  taken  to  another  court,  the  name  of  the  appel- 
late court  must  be  substituted  for  that  of  the  court  below,  in  the  title  of  the  action  or 
special  proceeding  and  in  any  case,  the  name  of  the  coimty,  if  it  is  mentioned,  may  be 
omitted;  otherwise  the  title  shall  not  be  changed  in  consequence  of  the  appeal. 

Dcrtvattoa. — Code  civ.  proe.,  §  1205,  without  change;         Title  of  cause. — Clickman  v.  Cliekman,  1  N.  Y.  6U; 
orifinany  revised  from  code  of  proe.,  §  326.  MoLachlin  v.  Brett,  27  Hun  18. 

§  862.  Notice  of  appeal. 

An  api>eal  must  be  taken  by  serving  upon  the  attorney  for  the  adverse  party,  and 
upon  the  clerk  with  whom  the  judgment  or  order  appealed  from  is  entered,  by  filing  it 
in  his  oflBice,  a  written  notice  to  the  effect  that  the  appellant  appeals  from  the  judgment 
or  order  or  from  a  specified  part  thereof.  Upon  an  appeal  to  the  court  of  appeals  from 
an  order  of  the  appellate  division,  made  upon  an  appeal  from  the  surrogate's  court,  the 
notice  of  app>eal  shall  be  filed  with  the  clerk  of  the  surrogate's  court.  Where  the  appeal 
is  from  a  final  judgment,  or  from  a  final  order  in  a  special  proceeding,  and  the  appel- 
lant intends  to  bring  up  for  review  thereupon  an  interlocutory  judgment,  or  an  inter- 
mediate order,  he  must  distinctly  specify  in  the  notice  of  appeal  the  interlocutory  judg- 
ment or  inteimediate  order  to  be  reviewed. 
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§§  663-^65                                      CIVIL  PRACTICE  ACT  art.  37 

DerfTaMoii.— Code  dv.  nroo.,  ||  1800.  1301,  witbout  MoLew  v.  Balmftt,  194  Add.  Div.  827.  185  N.  Y.  Supp. 

change  of  aubstanoe.    1 1800,  aa  am.  by  L.  1909,  oh.  416;  180;  Landoa  v.  ETana,  20  Han  W2;  livincrton  ▼.  N.  T. 

originally  reviaed  from  code  of  proo.,  |  327»  firat  aent-  Elev.  Bjr.  Co.,  58  Hun  131, 11  N.  Y.  Supp.  350,  affd.  125 

enoe.    1 1301.  new  in  code  dv.  proo. ;  but  aee  code  of  proc.,  N.  Y.  695;  Weat  t.  Flaoe,  80  Hun  255,  30  N.  Y.  Sapp.  14: 

1 380.  Benjamin  t.  Brownaidn,  154  N.  Y.  Supp.  100. 

Kefcffcnees.— Serriee  of  papera,  C.  P.  A.,  |§  163-166,  Service  on  |Mrt  of  derendftni.— Matter  of  Maxwell, 

220-235;  aervioe  of  notice  on  entr^  of  judgment  in  oaae  of  74  Hun  307,  26  N.  Y.  Supp.  216. 


order  upon  appeal  from  final  judgment.  Id..  {  580;  appeal     Sohuyler  v.  Maxwed,  88  Hun  240;  MiUer  v.  ShaU,  8f  Barb, 
from  fiiud  judnnent  after  affirmance  of  interlocutory  judg-     446. 

ment.  Id.,  Hd03,  610.  nniUi  Jndgment  or  ordcr.—Arkanburgh  v.  Arken- 

AppUcatton.— N.  Y.,  L.  &  W^  Ry.  Co.  v.  Erie  R.  Co..     burgh.  14  App.  Div.  367,  43  N.  Y.  Supp.  8^ 

Intormedlato  order;  wiuit  eoBtnt«tea«— Becker  V. 


170  N.  Y.  448;  Matter  of  Union  Truat  Co..  172  N.  Y.  494; 
Matter  of  Gitt,  138  App.  Div.  147. 123  N.  Y.  Supp.  304. 
Judgment  moat  be  ent^ea.— Oabom  v.  Cardeaa, 


Koch.  104  N.  Y.  394;  Anderaon  v.  Carter,  24  App.  Diy. 

^.-^.^ ^ —    w«™.-  ,.  .^v«M-.     462,  49  N.  Y.  Suxm.  255.  affd.,  165  N.  Y.  624;ltfiU8  ▼. 

209  N.  Y.  530.  Stewart.  88  Hun  ^.  84  N.  Y.  Supp.  786. 


311,  /:«  XN.  X,  Bupp.  -^a,  affd.,  179  n.  x.  66;  Xiadi  y.  6621;  U.  Koebler  ft  Uo.  v.  iSrady.  87  App.  Div.  326,  84 

Interurban  St.  Ry.  Co.,  97  App.  Div.  137,  89  N.  Y.  Supp.  N.  Y.  Supp.  457;  Bates  v.  Holbrook,  89  App.  Div.  548,  85 

606;  Van  Loan  v.  Squirea,  51  Hun  360,  4  N.  Y.  Sium>.  371;  N.  Y.  Supp.  673;  McDvaine  v.  Stdnaon,  90  App.  Div.  77, 

Gilmore  v.  Ham,  61  Hun  1,  15  N.  Y.  Supp.  801.  affd.,  133  85  N.  Y.  Supp.  889:  Matter  of  Eekert  v.  TVoman,  163 

N.  Y.  664.  App.  Div.  17.  148  N.  Y.  Supp.  48;  Eliaa  v.  Coleman  A 

Notlee  of  appeal;  soffldeney.— Morgan  v.  Sanborn,  Kraiae,  89  Miao.  288.  153  N.  Y.  Supp.  573;  Piper  v.  Van 

225  J«f.  Y.  454;  Taylor  v.  Smith.  24  App.  Div.  519,  49  Buren,  27  Hun  884;  Patte^aon  v.  McCunn,  38  Hun  581; 

N.  Y.  Supp.  41,  revd.  on  other  grounda,  164  N.  Y.  399;  Dick  v.  livingaton,  41  Hun  455;  Hathaway  v.  Jenka.  67 

Landmeaaer  v.  Hayward.  157  App.  Div.  74.  141  N.  Y.  Hun  289.  22  N7Y.  Supp.  421;  Webater  v.  Qark,  22  N.  Y. 

Supp.  730;  Pfeffer  v.  Buffalo  Ry.  Co.,  4  Miac.  465,  24  Supp.  279. 

N.  Y.  Supp.  567,  affd.,  144  N.  Y.  648;  Stivera  v.  Ritt.        Iidlnre  to  speetft  Intention  to  revftw  Interioea- 

29Miac  341.00N.  Y.  Supp.  507;McLachlinv.BreU.27  tory  J«iBnienft.--Reeae  v.   Smythe,  95  N.  Y.  645; 

Hun  18;  Hymea  v.  Van  Cleef,  15  N.  Y.  Supp.  841,  39  St.  Stemmler  v.  Aladorf,  224  N.  Y.  426;  Brater  v.  Andrewa,  74 

Rep.  810.  Hun  640,  26  N.  Y.  Supp.  918. 

Service  of  notice.— Clapp  v.  Hawley,  97  N.  Y.  610;        Section  cited.— Oabom  v.  Cardeaa,  208  N.  Y.  131. 

§  563.  Service  of  notice  of  appeal,  if  attorney  or  party  not  found. 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has  been  removed  and  notice 
of  the  removal  has  been  served  upon  the  appellant's  attorney,  and  another  attorney 
has  not  been  substituted  in  his  place;  or  if  for  any  reason  service  of  a  notice  of  appeal 
upon  the  proper  attorney  for  the  adverse  party  cannot  be  made  within  the  state  with 
due  diligence,  the  notice  of  appeal  may  be  served  upon  the  respondent  in  the  manner 
prescribed  by  law  for  serving  it  upon  an  attorney.  If  personal  service  upon  the  respon- 
dent cannot  be  so  made  within  the  state  with  due  diligence,  the  notice  of  appeal  may 
be  served  upon  him,  and  notice  of  the  subsequent  proceedings  may  be  given  to  him, 
as  directed  by  a  judge  of  the  court  in  or  to  which  the  appeal  is  taken. 

DerlTatlon.— Code  civ.  proc.,  1 1302,  without  ebance. 

§  664.  Deposit  in  lieu  of  undertaking. 

Where  the  appellant  is  required  to  give  an  undertaking,  he  may,  in  lieu  thereof,  de- 
posit with  the  clerk  with  whom  the  judgment  or  order  appealed  from  is  entered  a  sum 
of  money  equal  to  the  amount  for  which  the  imdertaking  is  required  to  be  ^ven.  The 
deposit  has  the  same  effect  as  filing  the  undertaking,  and  notice  that  it  has  been  made 
has  the  same  effect  as  notice  of  the  filing  and  service  of  a  copy  of  the  undertaking.  The 
court  wherein  the  appeal  is  pending  may  direct  the  mode  in  which  the  money  shall  be 
kept  and  disposed  of,  during  the  pendency  or  after  the  determination  of  the  appeal. 

Derivation. — Code  dv.  proc.,  §  1306,  without  chance  St.  Rep.  361;  Lane  v.  Humbert,  0  N.  Y.  Supp.  744,  31 

of  substance;  oricinally  revised  from  code  of  jvoc.,  i  335,  St.  ReP-  277;  Pringle  v.  Leverich,  1  Civ.  Proo.  Sep.  372. 
in  part.  Wltndniwal.— 4^oIntyre    v.   Strong,  ;.63  iHow.   Pk-. 

Depoait.— Winchester  v.  Browne,  8  N.  Y.  Supp.  82,  27  405. 

§  565.  Undertakings  may  be  in  one  instrument;  form  and  service  thereof. 

Where  two  or  more  undertaking?  are  required  or  authorized  to  be  given  on  appeal, 
they  may  be  contained  in  the  same  instrument  or  in  dififerent  instruments,  at  the  option 
of  the  appellant.  Each  undertaking  so  given  must  be  executed  by  at  least  two  sureties 
and  must  specify  the  residence  of  each  surety  therein.  A  copy  thereof,  with  a  notice 
showing  where  it  is  filed,  must  be  served  on  the  attorney  for  the  adverse  party  with  the 
notice  of  appeal  or  before  the  expiration  of  the  thne  of  appeal. 

Derivation.— Code     dv.   proc,    §1334,  as  am.  by  To  pcrfoct  appeal  and  stay  eieeation*— MoBlroy  ▼. 

L.  1879,  oh.  542;  originally  revised  from  code  of  proc.,  Mumford,  128  N.  Y.  303,  revg.  59  Hun  173,  13  N.  Y. 

§340.    The  section  formerly  appfioable  to  court  of  appeals  Supp.  437. 

only  has  been  extended  to  cover  all  appeals  where  two  or  Und«rtaldmn  under  code  dv.  proe.»  |  ISffS.— Wick 

more  undertakings  are  required  "or  authorised  "  to  be  v.  Ft.  Plain  d;  R.  S.  R.  Co.,  21  Misc.  718,  49  N.  Y.  Supp. 

given  on  aiqieal.  334. 

Keferen^.— When  several  sureties^  may  justify,  each  Bieeatfon  by  eorporatlons. — Nichols  v.  McLean,  08 

in  a  smaller  sum.  C.  P.  A.,  i  162.  N.  Y.  468. 


art.  ^  APPEALS;  GENERAL  PROVISIONS  §§  566-571 

§  S66.  Approval  of  undertaking  unnecessary;  exception  to  sureties. 

An  undertaking  given  to  perfect  an  appeal  or  to  stay  the  execution  of  the  judgment  or 
order  appealed  from  need  not  be  approved;  but  exceptions  to  sureties  may  be  made 
and  disposed  of  as  provided  by  law. 

ll«lfmttoa.-<^eeiT.proe..|1886,Mam.byL.1882.     tht  aeotion  ia  under  "Seotuity."    §151.    ante.     §1335 
cik.  a07,  L.  1891,  oh.  309,  fint  elauaa  appUeable  to  eourt  ot     origiBaUy  reviaed  from  oode  of  proo.,  |  341. 
appaab  only  eztandad  to  all  appeala.    The  remainder  of 

§  567.  Filing  undertaking  *of  appeal. 

An  undertaking  on  appeal  must  be  filed  with  the  clerk  with  whom  the  judgment  or 
order  appealed  from  is  entered,  except  that  upon  an  appeal  to  the  court  of  appeals  the 
undertaking  must  be  filed  with  the  clerk  of  tiie  court  wherein  the  original  judgment  or 
order  was  entered, 

Itarifftttoii.— CodeciT.jproo.,11307,  aa  am.byL.  1910,  oh.  582,  without  chanfe  of  aubatanee:  originaUy  reviaed 
from  oode  of  proo.,  {  343,  in  part. 

§  668.  Limiting  or  dispensing  with  security  of  appeal. 

An  order  may  be  made  by  the  supreme  court  or  a  justice  thereof,  in  the  discretion  of 
the  court  or  justice,  upon  notice  to  tiie  respondent,  dispensing  with  or  limiting  the  secur- 
ity required  to  stay  the  execution  of  the  judgment  or  order  appealed  from,  as  follows: 

1.  Where  the  appellant  is  an  executor,  administrator,  trustee,  or  other  person  acting 
in  another's  right,  the  security  may  be  dispensed  with  or  limited,  in  ther  discretion  of  the 
court. 

2.  The  aggregate  sum  in  which  one  or  more  undertakjings  are  required  to  be  given 
may  be  limited  to  not  less  than  fifty  thousand  dollars,  where  it  would  otherwise  exceed 
that  sum. 

HcrlYBtlon.— Code  dr.  proo.,  11312.  without  chanfe  of  Undcrteldiis  by   admlnlatrmtor.    ete.— Butler   v. 

anbetanee  exoent  that  the  appefiate  diyiaion  la  not  an-  Jarvia,  117  N/T.  115:  Hardins  ▼.  Field.  34  Hun  640.  33 

thoriaed  to  make  the  order  and  a  juatiee  of  the  aupr^ma  N.  Y.  Supp.  1143:  Milla  ▼.  FoAea,  12  How.  Pr.  460. 

eourt  ia.    1 1313,  orifinaUy  a  aubatitate  for  oode  of  proo.,  limltettoil  of  AgDWftie  llim.~Nat.  Contraotinc 

S  330.  in  pttt.  Co.,  ▼.  Hudaon  RiverWater  Pow«r  Ca.  47  Miao.  491,  M 

In  sencral.— mUa  ▼.  PeekaldU  Sav.  Bank.  96  N.  Y.  N.  Y.  Supp.  187. 

075;  Matter  of  Blair.  33  N.  Y.  Supp.  440,  34  Qv.  Ttoo.  Bwhiciloii  of  ftmoaiit.— Sancer  v.  Miner,  64  App. 

Hap.  304.  DiT.  64.  66  N.  Y.  Supp.  283. 


§  669.  Waiver  of  security. 

An  undertakmg  which  the  appeUaat  is  required  to  give,  or  any  other  act  which  he  is 
required  to  do  for  the  security  of  the  respondent,  may  be  waived  by  the  written  con- 
sent of  the  respondent. 

1k>ifftil«a.— Code  «!▼.  proo,  S  1805,  without  ohange  of  aubatftnoe;  originally  roviaad  from  oode  of  proo.,  |  334, 
in  nart. 


§  570.  No  security  necessary  on  appeal  by  people,  or  certain  public  officers. 

Upon  an  appeal  taken  by  the  people  of  the  state  or  by  a  state  officer  or  board  of  state 
officers,  or  a  board  of  supervisors  of  a  county,  the  service  of  the  notice  of  appeal  per- 
fects the  appeal  and  stays  the  execution  of  the  judgment  or  order  appealed  from,  with- 
out an  undertaking  or  other  security. 


Jtatattoiu^Cods  eiv.  proo.,  1 1813,  without  ohance;         In  niMnL— Matter  of  Murray  HiU  Bank,  9  App.  Div 
ori^naUy  refmed  from  L.  1858,  oh.  37,  |  3,  aa  amTby     546,  668.  41  N.  Y.  Supp.  914:  People  ex  rel.  Ames  v. 
L.  1861.  eh.  388.  Judaon,  69  Miao.  640,  HI  N.  Y.  Supp.  923. 

■cr««ce.^PeopIe    or   munidpal    oorporation    not 
required  to  cive  aeouzity.  C.  P.  A..  ||  163,  671.  820. 

§  571.J  Security  unnecessary  on  appeal  by  municipal  corporation  unless  ordered. 

Upon  an  appeal  taken  by  a  domestic  municipal  corporation,  or  by  a  public  officer 
in  behalf  of  such  a  corporation,  the  service  of  the  notice  of  appeal  perfects  the  appeal 
and  stays  the  execution  of  the  judgment  or  order  appealed  from,  without  an  undertak- 
ing or  other  security,  unless  the  court  requires  security  to  be  given.  Such  security  may 
be  required  by  order  of  the  court  in  or  from  which  the  appeal  is  taken,  except  that  if 
the  appeal  be  from  an  order  in  a  special  proceeding  made  by  a  judge  of  a  court  of  record, 
such  security  may  be  required  by  order  of  the  supreme  court.  The  form,  nature  and 
extent  of  the  security,  not  exceeding  that  which  is  required  in  a  like  case  from  a  natu- 
ral person,  and  ihe  time  and  manner  in  which  it  must  be  given,  must   be  prescribed 

*  So  in  original. 
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by  the  order  of  the  court;  and  the  mayor,  comptroller  or  counsel  to  l^e  corporation, 
may  execute^  in  bjehalf  of  the  corporation,  an  undertaking  so  required  to  be  given. 

l>eHTfttlon«— Code   oiv.    proc..    11314,    m    am.  by        AMjIcfttton.— N.  Y.  &iail  &  N.  T.  Co.  v.  Shea,  30 
L.  1877.  ch.  416,  amended  to  provide  uiat  security  maybe    App.  Div.  374,  52  N.  Y.  Supp.  5;  Matter  of  BdehnuUi  ▼. 


A^«    A%^9  9  •   \*Mi»   ^B<a\#|  i****^»"%*^g%*   wx*  ^a  \^  V  A%a«^   «aa«e«  svw^^«aasw^    ■■■■■^    a*^  4&^^*    &^av*    «#fl  ^Cf    «^««    a^  •     a  •    K9«4^y«    **f    ***«»vv^*a    \i#«    mj^j^nii^a  wa    »• 

required  by  order,  if  the  appeal  be  from  order  in  a  special  Prendergast,  142  App.  Div.  785,  127  N.  Y.  Supp.  445; 

Erooeeding.    The  new  matter  in  first  sentence  adopts  the  Silver  v.  Riedelmann,  187  App.  Div.  807, 174  N.  x .  Supp. 

tnffuage  of  code  oiv.  proo.,  4  1990.     1 1314,    originally  916;  Matter  of  Croker  v.  Stunps.  38  Miso.  606,  78  N.  Y. 


revised  from  L.  1850.  eh.  262,  %  I.    |  1990,  a«  am.  by  Supp.  77;  People  ez  rel.  Standard  Qas  L.  Co.  v.  Day,  75 

L.  1804,  eh.  90;  originally  revised  rom  L.  1876,  ch.  440.  Hun  186,  27  N.  Y.  Supp.  283;  Seneoa  Nation  v.  John,  16 

Keference. — Municipal  corporations  not  re<]uired  to  N.  Y.  Sunp.  40. 
give  security  for  costs,  etc.,  C.  P.  A.,  U  162«  820. 

§  572.  Undertaking  and  stay  after  party's  death. 

In  a  case  where  the  adverse  party  has  died  since  the  making  of  the  order  or  the  ren- 
dering of  the  judgment  appealed  from  or  when  the  judgment  appealed  from  was  ren- 
dered after  his  death,  the  undertaking  required  to  perfect  the  appeal  or  to  stay  the  exe- 
cution of  the  judgment  or  order  appealed  from  must  recite  the  fact  of  the  adverse  party's 
death,  and  the  undertaking  enures  after  substitution  to  the  benefit  of  the  person  sub- 
stituted. 

Derl^fttton. — Code  oiv.  proo.,  §  1207,  last  sentenoe.  without  change  of  substanoe. 

« 

§  573.  Stay  of  proceedings  on  appeal. 

Where  an  appeal  to  the  appellate  term  of  any  court  or  to  the  appellate  division  of 
the  supreme  ooujct  or  to  the  court  of  appeals  or  otherwise  shall  have  been  perfected,  and 
the  other  acts,  if  any,  required  to  be  done  to  stay  the  execution  of  the  judgment  or  order 
appealed  from  have  been  done,  the  appeal  stays  all  proceedings  to  enforce  the  judg- 
ment or  order  appealed  from;  'except  that  the  court  or  judge  from  whose  determination 
the  appeal  is  taken  may  proceed  in  any  matter  included  in  the  action  or  special  pro- 
ceeding and  not  affected  by  the  judgment  or  order  appealed  from  or  not  embraced  within 
the  appeal;  or  may  cause  perishable  property  to  be  sold  pursuant  to  the  judgment  or 
order  appealed  from.  The  proceeds  of  such  a  sale  must  be  paid,  to  abide  the  result  of 
the  appeal,  into  the  court  from  or  in  which  the  appeal  is  taken,  or,  if  it  was  taken  to 
the  appellate  division  of  the  supreme  court  from  thed  etermination  in  a  special  proceed- 
ing, into  the  supreme  court. 

Dertvatlon. — Code    civ.  proc.,    §  1310,     as    am.  by  Sccorlty  to  mcok  stay. — Steinbeck  v.  Dispenbrock. 

L.  1893,  ch.  4,  L.  1895,  ch.  946,  L.  1898,  oh.  292,  L.  1917,  5  Add.  Div.  208,  59  N.  Y.  Supp.  137. 

ch.  293,  first  two  sentences,  without  change  of  substanoe;  Fuliire  to  serve  Qit  file  nonce  of  appeal  <»  under* 

oriffinally  revised  from  code  of  proc.,  §  339,  first  sentenoe,  taking  to  pcrfeet  appeaL — Brauer  v.  L4ftwrenoe,  226 

and  f  342.  N.  Y.  585. 

When  appeal  operatos  as  stay.— Matter  of  Pye,  21  Effect  of  Stay.— Morey  v.  Storey,  92  N.   Y.  581; 

App.  Div.  266.  47  N.  Y.  Supp.  689;  Barley  v.  Rossa,  13  Matter  of  Meyer,  209  N.  Y.  59. 

N.  Y.  Supp.  209.  Alimony.— McBride  v.    McBride,    119   N.   Y.   619; 

AppUcanon    to     rarrocate's     coort.— Matter    of  Di  Lorenso  v.  Di  Lorenso,  78  App.  Div.  577,  79  N.  Y. 

Gihon,  29  Misc.  273,  61  N.  Y.  Supp.  244;  Matter  of  Supp.  566. 

Kennedy.  110  Misc.  92.  179  N.  Y.  Supp.  765.  Necessity  for  service  of  notice  of  entry  of  Jnds^ 

Appeal  from  appellate  term.— Webster  v.  Abbott,  ment.— Galvin  v.  New  York  Central,  etc.,  R.  Co.,  216 

69  Misc.  809,  125  N.  Y.  Supp.  636.  N.  Y.  710. 

Necessity  for  order  dlrecttng  stay.— Matter    of 
Meyer,  209  N.  Y.  59. 

§  574.  ElBfect  of  stay  on  appeal  from  judgment  for  rent. 

When  an  appeal  from  a  judgment  for  rent  has  been  perfected  and  execution  stayed, 
the  appeal  stay?  all  summary  proceedings,  pending  or  otherwise,  to  recover  the  posses- 
sion of  real  property  or  dispossess  tenants  therefrom,  based  on  the  failure  to  pay  the 
rent  included  in  the  judgment  appealed  from. 

Derivation. — Code    civ.  proc.,    §  1310,     as  am.  by        Appeal  flrom  Jodgment  for  rent. — People  ex  rel. 
L.  1893,  ch.  4,  L.  1895,  ch.  %46.  L.  1898,  ch.  292,  L.  1917,     Durant  Land  Co.  v.  Jeroloman,  69  Hun  301,  23  N.  Y. 
ch.  293,  third  sentenoe,  without  change  of  substance;     Supp.  512,  afPd.,  139  N.  Y.  14. 
originally  revised  from  code  of  proc.,  §  339,  first  sentenoe, 
and  §  342. 

§  576.  Case,  when  necessaiy. 

When  a  party  intends  to  appeal  from  a  judgment  rendered  after  the  trial  of  an  issue 
of  fact,  or  from  an  order  granting  or  denying  a  motion  for  a  new  trial  upon  the  min- 
utes, he  must,  except  as  otherwise  prescribed  by  law,  make  a  case  and  procure  the  same  to 
be  settled  and  signed  by  the  judge,  justice  or  the  referee,  by  or  before  whom  the  ac- 
tion was  tried,  as  prescribed  by  rules;  or,  in  a  case  of  the  death  or  disability  of  the  judge, 
justice  or  referee,  in  such  manner  as  the  courts  directs.  It  is  not  necessary  to  make 
a  case  where  a  party  intends  to  appeal  from  a  judgment  entered  upon  a  referee's  report  or 

S18 
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a  decifflon  of  the  court  upon  a  trial  without  a  jury,  and  to  rely  only  upon  exceptions  to 
rulings  upon  questioDS  of  law  made  after  the  cause  is  finally  submitted. 

Dcrtratton.— Code  dv.  proo.,  {  997,  first  sentenoe.    393;  Harris  v.  Van  Wart,  96  N.  Y.  642;  Russell  y.  Russell. 


___ _         __  Supp.  loO;  MoUonniflltv.  walker,  108  App. 

ieneralru58pf'n»ctioe(1874)'41.    1^99,  as  am.  by  L.  Div.  54.  142  N.  Y.  Supp.  769;  Jermyn  v.  Scaring.  160 

1889.  ch.  262;  originally  revised  from  code  of  proc.,  |  264.  App.  Div.  832,  146  N.  Y,  Supp.  57;  O'Brien  v.  May,  191 

last  two  sentenoea.  App.  Div.  936,  182  N.  Y.  Supp.  940;  Green  v.  Roworth,  4 

Keferenees. — See  rules  of  civil  practice,  230:  motion  for  Alisc.  141, 23  N.  Y.  Supp.  777;  Dtaring  v.  Pearson,  8  Misc. 

new  trial  where  heard,  C.  P.  A.,  §  552:  ease  and  exceptions  277, 28  N.  Y.  Supp.  714;  Foster  v.  Standard  Nat.  Bank,  21 

on  motion  for  new  trial,  rules  of  civil  practice,  221;  serv-  Misc.  8,  46  N.  Y.  Supp.  839;  Watson  v.  Duncan,  29  Misc. 

ice  of  case  and  ezcepttons,  amendments,  settlement  of  case,  447,  60  N.  Y.  Supp.  755;  Matter  of  Loper,  32  Misc.  534.  67 

Id.,  230;  effect  of  lailore  to  make  case  or  propose  amend-  N.  Y.  Supp.  329;  Dyer  v.  J.  Y.  J.  Ckirporation,  100  Misc. 

ments,  Id..  231.  115,  165  N.  Y.  Supp.  221;  MaUer  of  Niles,  47  Hun  348; 

CSmw,  when  necesMiy.-- Young  v.  Cuddy.  88  N.  Y.  Wellington  v.  Continental  C.  &  I.  Co.,  52  Hun  408,  5  N.  Y. 

647;  Schwarta  v.  Webw,  103  N.  Y.  658;  Delaney  v.  Snpp.  587;  Woodhull  v.  Mayor,  etc.,  of  New  York,  69  Hun 

People  210, 

989;  Mcllvaine  V.  Steinson,  SS  App.  Div.  562,  83  N.  Y.  Eesettlementr— Deutermann  v.  Pollock,  38  App.  Div. 


Valentine.  11  App.  Div.  316,  42  N.  Y.  Supp.  571;  People  210.  23  N.  Y.  Supp.  558;  Bonnefond  v.  De  Russey,  73  Hun 

exreL  Wieland  v.  Knox,  78  Anp.  Div.  344,  79  N.  Y.  Supp.  377,  26  N.  Y.  Supp.  193. 

989;  Mcllvaine  v.  Steinson,  85  App.  Div.  562,  83  N.  Y.        Eesettlement. — DeutL.».» —  ..  ^x,..^^..,  ^^  .^t,^. 

8ux>p.  285;  Sullivan  v.  MeOsnn,  124  App.  Div.  126,  108  493,  56  N.  Y.  Supp.  634;  Kamermann  v. -Eisner  Mendel- 

N.  Y.  Supp.  909;  Weisman  v.  Rotheustein,  192  App.  Div.  spn  Co.,  25  Misc.  405,  55  N.  Y.  Supp.  438;  Levy  v.  Den- 

919,  182  N.  Y.  Supp.  966;  Martin  v.  Bronsveld,  9  Misc.  nett.  25  Misc.  768,  55  N.  Y.  Supp.  612;  Stemfeis  v.  Met- 

375,  29  N.  Y.  Supp.  1118;  Sapks  v.  Hookey,  55  Miso.  198.  ropohtan  St.  Ry.  Co.,  74  N.  Y.  Supp.  511. 

105  N.   Y.  Supp.  235:  O'Connor  v.  Healey,  96  Misc.  Certtfleatton.— Hedges  v.  Polbemus,   14  Misc.  309, 

278.  161  N.  Y.  Supp.  •682;  Matter  of  Jackson,  32  Hun  85  N.  Y.  Supp.  709. 

200.  Amendment. — Tomlinaon  v.  Mayor,  44  N.  Y.  601; 

Time  of  maldnf  CMe.--French  v.  Powers,  80  N.  Y.  Peterson  v.  Swan,  119  N.  Y.  662;  Bokkelen  v.  Berdell,  130 

146;  Sohwarts  v.  Weber,  103  N.  Y.  658;  Kohn  v.  Man-  N.  Y.  141;  Hix  v.  Edison  Electric  light  Co.,  12  App.  Div. 

hattan  Ry.  Co.,  8  Miso.  415,  28  N.  Y.  Supp.  665;  Keney  627,  42  N.  Y.  Supp.  679;  Roaa  v.  IngersoU,  35  App.  Div. 

▼.  Samner,  12  Miso.  86,  33  N.  Y.  Supp.  95;  Smith  v.  Ing>>  379.  54  N.  Y.  Supp.  827;  MoManus  ▼.  Western  Assur.  Co.. 

ham  Univ..  76  Hun  605,  28  N.  Y.  Supp.  220.  40  App.  Div.  86,  57  N.  Y.  Supp.  569;  Young  v.  Barker- 

CMe  on  motion  for  new  trtoL-HHarris  v.  Orm.  4  Ransom.  139  Ajip.  Div.  194,  123  N.  Y.  Supp.  743;  Kettle 


App.  Div.  615,  88  N.  Y.  Supp.  844;  Davis  v.  Grand  Rap-  v.  Turk,  14  M2bc.  637,  35  N.  Y.  Supp.  1101;  Mason  v. 

ids  Fire  Ins.  Co.,  5  App.  Div.  36,  39  N.  Y.  Supp.  71;  Tietig.  22  Misc.  557,  49  N.  Y-  Supp.  1005;  Levey  v.  Den- 

Mclver  v.  Hallen.  SO  App.  Div.  441,  64  N.  Y.  Supp.  26;  nett,  25  Misc.  307, 54  N.  Y.  Supp.  684;  Wright  v.  Terry,  24 

Bridanbeeker  ▼.  Bridenbeoker,  75  App.  Div.  6,  77  N.  Y.  Hun  228;  Barnard  v.  GanU,  69  Hun  104.  12  N.  Y.  Supp. 

Supp.  802;  People  ex  reL  Wieland  v.  Knox.  78  App.  Div.  260;  Madera  v.  Whallon.  74  Hun  372,  26  N.  Y.  Supp.  614. 

344,  79  N.  Y.  Suiw.  989;  Hanor  v.  Housel,  128  App.  Div.  Waiver  of  right  to  icquire  case.— Schuster  v.  Tomp- 

801»  804,  113  N.  Y.  Supp.  163;  Matter  of  Rose.  153  App.  kins.  180  App.  Div.  503,  168  N.  Y.  Supp.  187. 

DiT.  263,  137  N.  Y.  Supp.  1079;  Boyd  v.  Boyd,  11  Misc.  "Im«olarity."— Martin  v.  Bronsveld,  9  Misc.  375.  29 

357,  32  N.  Y.  Supp.  295,  affd.,  146  N.  Y.  403;  Solowye  v.  N.  Y.  Supp.  1118. 

Haslett,  35  Misc.  197,  71  N.  Y.  Supp.  486;  Rosenthal  v.  "Snrpnse."— Harris  v.  Gregg,  4  App.  Div.  615.  38 

BeU  Realty  Ca.  53  Miso.  265,  103  N.  Y.  Supp.  194;  N.  Y.  Supp.  844;  Dean  v.  The  Mayor,  etc.,  29  App.  Div. 

Altmark  v.  Haimowits,  55  Misc.  195,  106  N.  Y.  Supp.  205;  350.  51  N.  Y.  Supp.  586. 

Hinman  v.  Stilwell,  34  Hun  178;  Delano  v.  Hup,  Sfy  Hun  Appeal  from  surrogate's  decree. — Matter  of  Doraey, 

275;  Martin  v.  Piatt,  53  Hun  42,  5  N.  Y.  Supp.  862;  Bant-  94  Misc.  567.  157  N.  Y.  Supp.  662;  Matter  of  Jackson, 

leoa  V.  Meier,  81  Hun  162,  30  N.  Y.  Supp.  706.  32  Hun  200. 

Settlement  of  ease.— Lefler  v.  Field.  47  N.  Y.  407;  Section  cited.— Jackson  v.  Strong.  91  Misc.  429.  154 

Reese  v.  Boese,  92  N.  Y.  632;  Leonard  v.  Mulry,  93  N.  Y.  N.  Y.  Supp.  886. 

§  576,  Case,  contents  of. 

A  case  upon  an  appeal  from  a  judgmeat  rendered  after  the  trial  of  an  issue  of  fact  or 
from  an  order  granting  or  denying  a  motion  for  a  new  trial  upon  the  minutes  must  con- 
tain so  much  of  the  evidence  and  other  proceedings  upon  the  trial  as  is  material  to  the 
questions  to  be  raised  thereby,  and  also  the  exceptions  taken  by  the  party  making  the 
case;  and  in  a  case  where  a  special  question  is  submitted  to  the  jury,  qt  the  jury  have 
assessed  damages,  such  exceptions  taken  by  any  party  to  the  action  as  shall  be  nec- 
essary to  deteimine  whether  there  should  be  a  new  triaJ  in  case  the  judgment  should  be 
reversed.  If  it  afterwards  bec<xnes  necessary  to  separate  the  exceptions,  the  separation 
may  be  made,  and  the  exceptions  may  be  stated,  with  so  much  of  the  evidence  and 
other  proceedings  as  is  material  to  the  questions  raised  by  them,  in  a  case,  prepared 
and  settled,  as  directed  by  rules;  or  in  the  absence  of  directions  therein,  by  the  court,  upon 
motion.  It  is  not  necessary  to  state  in  a  case  that  a  finding  upon  the  facts  or  a  ruling 
upon  the  law  was  made,  where  the  finding  or  ruling  appears  in  a  referee's  report  or  in 
the  decision  of  the  court  upon  a  trial  by  the  court,  without  a  jury. 

DerlTatlon.— Code  civ.  proc.,  §  997,  as  am.  by  L.  1877,  Brooklyn  Bridge,  36  App.  Div.  620,  55  N.  Y.  Supp.  832; 

ch.  410,  L.  1895,  ch.  946,  aU  except  first  sentence,  without  Csatlos  v.  Metropolitan  St.  Ry.  Co.,  63  App.  Div.  271, 

dbange  of  substance;  originally  revised  from  code  of  proc.,  71  N.  Y.  Supp.  254;  Young  v.  Barker-Ransom,  139  App. 

§264,  268,  272.  Div.  194,  123  N.  Y.  Supp.  743;  Bomiette  v.  Molloy,  153 

Bcfcrences. — Contents  of  case  and  bill  of  exceptions  App.  Div.  73, 138  N.  Y.  Supp.  67.  modified,  209  N.  Y.  167; 

resettlement,  printing  exhibits,  rules  of  civil  practice,  232.  People  v.  Buccufurri.  154  App.  Div.  827.  139  N.  Y.  Supp. 

What  constttotea  CMe.~Hubbard  v.  Chapman,  28  805;  McCready  v.  Lindenbom,  24  Misc.  606,  54  N.  Y. 

Am>.  Div.  577,  51  N.  Y.  Supp.  207;  Stiasny  v.  Metropoli-  Supp.  46;  Oibsou  v.  Metropolitan  St.  Ry.  Co.,  31  Miso. 

tan  St.  Ry.  Co.,  65  App.  Div.  268,  72  N.  Y.  Supp.  747;  391.  64  N.  Y.  Supp.  396;  Sickles  v.  KUng.  32  Misc.  165,  65 

Winter  v.  Crosstown  St.  R.  Co.,  8  Mise.  362,  28  N.  Y.  N.  Y.  Supp.  513;  Wierichs  v.  InnU,  32  Misc.  462.  66  N.  Y. 

Supp.  695;  Williams  v.  Lindblom.  90  Hun  370.  85  N.  Y.  Suto.  553.  a£Fd..  56  App.  Div.  625,  68  N.  Y.  Supp.  1151; 

Supp.  812.  Naul  v.  Naul,  32  Misc.  647,  66  N.  Y.  Supp.  447;  Under- 

Gontenta  of  CMO.— Hunt  v.  Bloomer,  13  N.  Y.  341;  wood  v.  Greenwich  Ins.  Co.,  45  Misc.  62,  90  N.  Y.  Supp. 

Peridns  v.  Hill.  56  N.  Y.  87;  Lyons  v.  Erie  Ry.  Co.,  57  832;  Jackson  v.  Strong.  91  Misc.  429,  154  N.  Y.  Supp.  886; 

N.  Y.  489;  Jewell  v.  Van  Steenburgh,  58  N.  Y.  85;  Carter  Balch  v.  Fink,  92  Misc.  47,  165  N.  Y.  Supp.  308;  Mark- 

V.  Beckwith,  82  N.  Y.  83;  N.  Y.  Rubber  Co.  r.  Rothery,  wald  v.  Oceanic  Steam  Navigation   Co..  8  Hun   547; 

112  N.  Y.  592;  Young  v.  Young,  133  N.  Y.  626;  Rochester  Douglas  v.  Douglas,  11  Hun  406;  Chapin  v.  Thompson, 

Lantern  Co.  v.  Stiles  &  P.  Press  Co.,  135  N.  Y.  209;  Ives  18  Hun  446.  revd.  on  another  point,  80  N.  Y.  275;  Smith  v. 

V.  EBis,  100  N.  Y.  85;  Cooley  v.  Tmsteee  of  New  York  4b  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  30  Hun  144;  Gleason  v. 

219 
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Smith,  34  Hun  547;  Arkush  v.  Hanan,  60  Hun  518,  15  RiwghMnfawi  Opera  Houm  Co.  ▼.  City  of  Binsbuftton,  155 

N.  Y.  Supp.  219;  Barnes  v.  O'Reily,  73  Hun  169,  25  N.  Y.  N.  Y.  651;  Martin  v.  Bransveld.  9  Miao.  375.  39  N.  Y. 

Supp.  906;  Root  v.  Stranc.  77  Hun  14.  28  N.  Y.  Supp.  873.  Supp.  1118;  McLean  v.  Cola,  13  Hob  300;  Bom  t.  Rom,  81 

FlndtilKS.— Grant  v.  Morse.  22  N.  Y.  323;  Bndser  ▼.  Hun  140;  Lennon  v.  Smith.  1  N.  Y.  Supp.  97.  16  St.  Rap. 

Weeks,  30  N.  Y.  328;  Leland  v.  Camerao.  31  N.  Y.  115;  668. 

§  677.  Papers  to  be  transmitted  to  appellate  court 

Where  an  appeal  is  taken  to  the  court  of  appeals  or  to  the  supreme  court  from  an 
inferior  court,  from  a  final  judgment,  the  appellant,  within  twenty  days  after  it  is  per- 
fected, must  cause  a  copy  of  the  judgment-roll,  and  of  a  case  or  notice  of  exceptions, 
if  any,  filed  after  the  entry  of  judgment,  and  a  certified  copy  of  the  judgment  given 
thereon  and  of  the  notice  of  appeal,  and  also  a  copy  of  an  order,  if  any,  denying  a  mo- 
tion for  a  new  trial,  which  the  appellate  court  would  have  jurisdiction  to  review  upon 
such  appeal,  to  be  transmitted  to  the  appellate  court  by  the  clerk  upon  whom  the  notice 
of  appeal  was  served.  Where  an  app^  from  an  order  or  part  of  an  order,  except  an 
order  in  an  -action  in  the  supreme  court,  is  taken,  the  appellant,  within  the  same  time 
must  cause  a  certified  copy  of  the  notice  of  appeal,  of  the  order,  and  of  the  papers  upon 
which  the  order  was  founded,  to  be  transmitted  to  the  appellate  coiut  by  the  same  clerk. 
If  the  appellant  fails  so  to  do,  the  respondent  may  cause  those  papers  to  be  so  transmit- 
ted;  and  he  is  entitled  to  tax  the  expense  thereof,  as  a  disbursement,  where  he  recovers 
costs.  The  clerk  of  the  appellate  court  must  file  the  papers  so  transmitted;  and,  except 
where  it  is  otherwise  specially  prescribed  by  law,  the  appeal  must  be  heard  upon  them, 

OerfTfttioii.~-Code  civ.   proc.,  |1315.  broadened  to  Amendment  of  retnm^— Snnth  r.  QraYil,  15  N.  Y. 

cover  review  of  cnrder  denying  a  motion  for  a  new  trial;  590;  Biasel  v.  Hamlin,  20  N.  Y.  519;  Wilcox  v.  Hawley, 

orianally  revised  from  code  of  proc.,  §  328.  31  N.  Y.  648;  StnithexB  v.  Pearoe,  51  N.  Y.  365;  Backin»- 

fieferencea. — ^Papers  on  appeal  to  appellate  diviaion.  ham  v.  Diokinion,  54  N.  Y.  682;  Kenyon  v.  N.  Y.  C.  « 

C.  P.  A.,  §  616.  and  notes  thereunder;  feea  of  clerk  or  H.  R.  R.  R.  Co..  76  N.  Y.  607;  Guernsey  v.  Miller.  80 

appeUate  court  tor  certifying  printed  papers,  Id..  |  1553;  N.  Y.  181;  Hamlin  v.  Seaia,  82  N.  Y.  327;  Hobart  v.  Ho- 

retum  to  be  made  and  filed  with  clerk  of  court  of  appeals,  bart,  85  N.  Y.  637;  Peterson  v.  Swaa,  119  N.  Y.  669; 

see  court  of  app  *nls.  rules  of  practice,  1.  Hoffman  v.  Manhattan  Ry.  Co.,  149  N.  Y.  599;  Binriuun- 

Eetum;  eonlenta.— Young  v.  Young,  133  N.  Y.  626;  ton  Opera  House  Co.  v.  City  of  Binghamton,  156  N.  Y. 

Crook  V.  Hamlin,  140  N.  Y.  297;  Matter  of  Hartridge,  215  651;  Health  Dept.  v.  Dassori,  159  N.  Y.  245;  Bimbaum  r. 

N.  Y.  633.  May,  170  N.  Y.  314. 

Dbpenslns  wltb  printing.— Matter  of  Hartbridge.  Certifled  eopy.— Dow  v.  Danagh,  98  N.  Y.  537. 
215  N;  Y.  633. 

§  678.  Proceedings  when  party  dies  pending^appeal. 

Where  either  party  to  an  appeal  dies  before  the  appeal  is  heard,  and  the  appeal  has 
not  been  heard,  if  an  order  substituting  another  person  in  his  place  is  not  made  within 
three  months  after  his  death,  the  court,  in  its  discretion,  may  make  an  order  requiring 
all  persons  interested  in  the  decedent's  estate  to  show  cause  before  it  why  the  judgment 
or  order  appealed  from  should  not  be  reversed  or  affirmed,  or  the  appeal  dismissed,  as 
the  case  requires.  The  order  must  specify  a  day  when  cause  is  to  be  shown,  which 
must  be  not  less  than  six  months  after  making  the  order;  and  it  must  designate  the 
mode  of  giving  notice  to  the  persons  interested.  Upon  the  return  day  of  the  order,  or 
at  a  subsequent  day  appointed  by  the  court,  if  the  proper  person  has  not  been  substituted, 
the  court,  upon  proof  by  affidavit  that  notice  has  been  given  as  required  by  the  order, 
may  reverse  or  affirm  the  judgment  or  order  appealed  from  or  dismiss  the  appeal  or  make 
such  further  order  in  the  premises  as  justice  requires. 


Keference.— Effect  of  death  of  party.  C.  P.  A..  §  84.  Home  v.  France,  32  Hun  504;  Campbell  v.  Galla^er.  9 

N.  Y.  Supp.  432. 

§  579.  Order  of  substitution. 

Where  the  appeal  is  from  one  court  to  another,  an  application  for  an  order  of  substi- 
tution of  a  party  must  be  made  to  the  appellate  court.  Where  personal  service  of 
notice  of  application  for  an  order  has  been  made,  within  the  state,  upon  the  proper  repre- 
sentative of  a  decedent,  an  order  of  substitution  may  be  made  upon  the  application  of 
the  surviving  party. 

Derivfttlon.— Code  civ.  proc.,  §  1299.  without  chahge        Where  appUcmtlon  made.— Campbell  v.  Friedlandor, 
of  substance.  51  App.  Div.  191. 64  N.  Y.  Supp.  241. 

"SnrTlvlng."— Reed  v.  Farrand.  198  N.  Y.  207. 

§  680.  Review  of  interlocutory  judgment,  or  intermediate  order. 

An  appeal  taken  from  a  final  judgment  or  from  a  final  order  in  a  special  proceeding 
brings  up  for  review  an  interlocutory  judgment  or  an  intermediate  order,  as  the  case 
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may  be,  whidi  ib  specified  in  the  notice  of  appeal  and  necessarily  affects  the  final  judg- 
ment or  Older;  and  which  has  not  already  been  reviewed,  upon  a  separate  appeal  there- 
from, by  the  court  or  the  division  or  term  oi  the  court  to  which  the  appeal  from  the 
final  judgment  or  order  is  taken.  An  i^ppeal  from  a  final  judgment  also  brings  up  for 
review  an  order,  if  any,  denying  a  moticHi  for  a  new  trial,  although  not  specified  in  the 
notice  of  appeal,  which  has  not  already  been  reviewed,  upon  a  separate  appeal  therefrom, 
by  the  court  or  the  division  or  term  of  the  court  to  which  the  appeal  from  the  final 
judgment  is  taken.  The  right  to  review  an  interlocutory  judgment  or  an  intermediate 
or  other  ord^,  as  prescribed  in  this  section,  is  not  affected  by  the  expiration  of  the  time 
within  which  a  separate  appeal  therefrom  might  have  been  taken. 

Dcri¥»Moii.— <:;odo  dv.    proo..    If  1316.   1358.     The  833;  Matter  of  Will  of  Budlonc,  126  N.  Y.  433;  Whitmore 

words,  "diviaon  or,"  added,  refer  to  ^'app^ate  division/'  v.  Village  of  Tarrytovm.  137  NV  Y.  400;  N.  Y.,  L.  &  W.  R. 

The  seoond  sentence  is  new.    1 1316^  oriflinaUy  revised  Co.  v.  Erie  R.  C!o..  170  N.  Y.  448;  Roelyn  Heights  Land 

from  eode  of  proo.,  §329.    |1358.  as  am.  by  L.   1877,  Co.  v.  Burrowes,  22  App.  Div.  540,  48  N.  Y.  Supp.  15; 

cb.  416;  oricinAlly  revised  from  eode  of  proo.,  {  320.  Raff  v.  Koster,  Bial  A  Co.,  38  Add.  Div.  336,  56  N.  Y. 

Kefcrmees.— -Notioe  of  Appeal  to  ^Moify  interlocutory  Supp.  997;  Herb  v.  Metropolitan  luospital.  80  App.  Div. 

jadgment  or  intermediate  order,  C.  P.  A.,  §562;  review  of  145,  80  N.  Y.  Supp.  552;  Spencer  v.  Huntington,  100  App. 

mterlooutory  judgment  on  appeal  from  final  judgment  Div.  463,  91  N.  Y.  Supp.  561;  Rogers  v.  Xngersoll,  lu3 

to  eourt  of  appeals.  Id.,  i  603;  review  of  intermediate  App.  Div.  490,  93  N.  Y.  Supp.  140;  Matter  of  City  of  New 

orders  upon  an  appeal  from  a  surrogate's  decree,  Surr.  Ct.  York,  185  App.  Div.  55,  172  N«  Y.  Supp.  586;  Annstrong 

A.,  i  295:  orders  from  whioh  an  appeal  may  be  taken  to  v.  Heide,  49  Misc.  430,  99  N.  Y.  Supp.  817:  Bloom  v. 

the  appelkte  diviaon,  C.  P.  A.,  1 6(W.  National  United  Savings  Co..  81  Hun  120.  30  N.  Y.  Supp. 

In  geiMraL— Matter  of  Barrett,  7  App.  Div.  482.  40  700.  affd..  152  N.  Y.  114;  Stokes  v.  Stokes,  87  Hun  152.  33 

N.  Y.  Supp.  266;  Moyer  v.  Mover,  7  App.  Div.  523.  40  N.  Y.  Supp.  1024;  Mills  v.  Stewart,  88  Hun  503,  34  N.  Y. 

N.  Y.  Sopp.  258;  Oneonta,  C.  &  R.  Co..  R.  Co.  v.  Coooen-  Supp.  786. 

town  A  C.  V.  R.  Co.,  85  App.  Div.  284, 291, 83  N.  Y.  Supp.  Order  denying  motion  for  new  trial.— Beecher  v. 

307;  Bates  v.  Holbrook,  ^  App.  Div.  548,  85  N.  Y.  Supp.  Koch,  104  N.  Y7394;  Fos  v.  Matthiessen,  155  N.  Y.  177. 

673:  Wright  V.  Chapin.  74  Hua  521,  26  N.  Y.  Supp.  825.  revg.  84  Hun  396,  32  N.  Y.  Supp.  356:  Taylor  v.  Smith, 

Gonitruction.— Fox  v.  Matthieeaen,  155  N.  Y.  177;  164  N.  Y.  399,  revg.  24  App.  Div.  519.  49  N.  Y.  Supp.  41; 

Herb  v.  Metropolitaa  Hospital,  80  App.  Div.  145,  154.  80  Andeiaon  v.  Carter.  24  App.  Div.  462, 49  N.  Y.  Supp.  255. 

N.  Y.  Supp.  552.  affd..  165  N.  Y.  624. 

Anttcollon.— People  v.  Hudson   River  Connecting  Order  denying  bill  of  putlenters.-^>>IUns  v.  Mo- 

RailnMid  Corporatkn,  228  N.  Y.  203;  Rich  v.  Manhattan  WUUams,  185  App.  Div.  712,  173  N.  Y.  Supp.  850. 

Ry.  Co..  150  N.  Y.  542.  Order  oT  reference  does  not  neeessarfly  alfeet  llnal 

Intcrlocniory  Jndsnient. — Dorchester  v.   Dorches-  Jadf  menl. — ^Bolles  v.  Scheer.  225  N.  Y.  118. 

ter.  121  N.  Y.  156;  Osbom  v.  Caidesa.  208  N.  Y.  131;  WMver  of  rlglit  to  ftPpeol  tnm  order.— Becker  v. 

Seawaid V.Davis,  148 App. Div. 805, 133 K.Y. Supp. 384;  Colonial  Life  Ins.  Co.,  153  App.    Div.  382,  138  N.  Y. 

Kerr  v.  DiUine,  60  Hun  315,  15  N.  Y.  Supp.  58.  Supp.  491.                                                         • 

Intermedlnte  ordcn.— Hunt  v.  Chapman,  62  N.  Y. 

§  681.  Review  of  order  of  judge  of  another  court 

An  order  made  by  a  judge  of  a  court,  other  tluui  the  court  in  which  the  action  is 
pending,  may  be  reviewed  in  the  same  maimer  as  if  it  was  made  by  a  judge  of  the  court 
in  which  the  action  is  pending. 

BorlfSliOB.— Codeoiv.  proe.,  1 774,  as  am.  L.  by  1877,        In  gencffml.— Pool  v.  SaHord,  10  Hun  497. 
eh.  416,  without  ohancs;  originany  revised   from  eode 
of  proo.,  I  408,  last  olnuss. 

§  682.  Review  of  remarks  or  comments  of  trial  judge. 

In  case  of  an  appeal,  every  remark  or  comment  of  the  presiding  judge  during  the 
trial,  duly  excepted  to  and  appearing  in  the  case  and  exceptions  settled  as  provided  by 
law,  shall  be  the  subject  of  review. 

llOTlfmtlon.— Cods  oiy.  proe.,  1 1323a.  as  added  by  Brfoiieoitt  theory  In  eharge^— Lackawanna  Steel  Co. 
L.  1909|  eh.  65,  rewritten,  without  ehaqn  of  substanoe;  v.  Pioneer  Steamship  Co.,  148  App.  Div.  465,  132  N.  Y. 
ocigiiiody  reviasd  from  eode  eiv.  proo.,  |  W,  in  part.  Supp.  960. 

§  683.  Review  of  ruling  to  uriiich  exception  has  been  taken. 

A  ruling  to  which  an  exception  is  taken  can  be  reviewed  only  upon  an  appeal  from 
the  judgment  rendoned  after  the  trial,  except  in  a  case  where  it  is  expressly  prescribed 
by  law  that  a  motion  for  a  new  trial  may  be  made  thereupon. 

^ttoB.— Code  dv.  proe..  |  99e,  without  ohange     Supp.  1020,  affd.,  148  N.  Y.  749;  OU^er  v.  Franch,  80  Hun 

175,  30  N.  Y.  Supp.  62. 
■iiitt  tf  trliif  tninrt 
Y.  Supp.  730.  mlM  eoBi^lalBt.~Reade  v.  tfalpto,  180  App.  Div.  157, 

p#iiB  Jadcineiit:  qvestloBS  reflewable. — 
Lsnlu*  V.  HoacUey,  42  App.  Div.  0,  58  N.  Y.  Supp.  665; 


AMlle»tloii.—Mutual  Bfeid  Co.  v.  Jeffeis,  106  Mise.  B«lli«  of  trial  eowt  In  dlfpoeli«  of  motion  to  dls- 

«.  174  N.  Y.  Supp.  730.  miss  eomplalnt.~Reade  v.  Halpin,  180  App.  Div.  157, 

Appeal  ftem  Jadcmentt  qnestlons  reflewable. —  107  N.  Y.  Supp.  624;  Jaekman  v.  Hasbrouok,  158  N.  Y. 

mwr  V.  Hoadley,  42  App.  Div.  6,  58  N.  Y.  Supp.  665;  Supp.  876. 


dnaents  v.  Beele,  53  App.  Div.  416. 65  N.  Y.  Supp.  1093;        Stlpalatlon  eonsentinf  to  rorlew.— Briggs  v.  Wald- 
~  ~  14  Misc.  809,  85  N.  Y.  Supp.  7 

Aekoman  v.  Third  Ave.  R.  Co.,  76  Hun  484,  27  N.  Y. 


Hedges  ▼.  Polhemus,  14  Misc.  809,  85  N.  Y.  Supp.  700;     nm,  88  N.  Y.  582. 


§  684.  Judgment  or  order  on  a^^eaL 

Upon  an  appeal  from  a  judgment  or  an  order,  the  appellate  division  of  the  supreme 
court,  or  api)dlate  teim,  to  wluoh  the  appeal  is  taken,  may  reverse  or  affirm,  wholly 
or  pajrtly,  or  may  modify,  the  judgment  or  order  appealed  from,  and  each  interlocutoiy 
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arts? 


!r  order  trtiich  it  is  authorired  to  review,  ftnd  as  to  aay 
thereupon  render  judgment  of  affirmance,  judgment  of 
1  the  right  of  any  or  all  of  the  parties,  or  judgment  of 
o  law,  except  where  it  may  be  neceaswy  or  proper  to 
en  it  may  grant  a  new  trial  or  hearing.  When  a  tri^ 
gment  of  the  appellate  court  must  be  rendered  either 
or  the  general  verdict  or  upon  a  motion  to  dismiss  the 
A  judgment  affirming  wholly  or  partly  a  ju^ment 
token  shall  not  award,  expressly  and  in  terms,  to  the 
ither  relief  which  was  awarded  to  him  by  the  judgment 


m.brL.lSBS,  FarUal  aarmmnra  oe  r«*«ml.— Hubbell  t,  Maia*. 

xaet  ociiwed.  60  N.  Y.  *B0:  Arthur  v.  Gri»wold.  H  N.  T.  400;  Grim  t. 

uiW).  DD  nib-  SurkwHther.  88  N.  Y.  339:  Altmu  t.  Hofdler.  153  N.  Y, 

twr'^ipcluded  498;  Pollock  v.  Webrtw,  IB  Hun  1«. 

a  irarda  eovar         Kedncaoo  «f  amoant Cboutoui  v.  Suydun,  31 

I  ■  D«w  Oriiil,  N.  Y.  179;  H«yd™  v.  Floreow  Bminw  Mwh.  Co..  M 

itnt,  kltbougb  N.  Y.  221:  Whiuhad  v.  KeDoedy,  69  N.  Y.  462;  VmO  v. 

tiiullynTiBsd  Rsynoldi,  ITS  N.  V.  297:  Holms  v.  Joi»,  laiN.  Y.  iSI; 
Cuur  V.  Beekwilh,  123  N.  Y.  312;  Sukett  v.  Thomu.  4 

I  bom  muolo-  App.  Div.  447.  38  N.  V.  Supp.  606:  Iilbicker  v.  Roth, 

»  Mrm  to  ba  2S  App.  Oii.  300,  49  N.  Y.  Supp.  638:  Sevcncm  v.  Mi- 

kl  souit  oode,  comber,  IS3  A^p.  Div,  4S2,  138  N.  Y.  Bupp.  2M);  Lew- 
kloirlu  V.  Qusen  Anoplsne  Co.,  154  App.  I>iv.  142.  138 

D  Uniim  Tel.  N,  Y.  Supp.  983;  Bcolt  v.  Sua  Printinc  k  Pub.  Ajin.,  74 

r.  Y.  669.  Hun  284,  fc  N.  V.  Supp.  690:  Cornell  r,  N.  Y.  Eler.  R. 

rtB,  8m«lley.  Co.,  13  N.  Y.  Supp,  Sl\:.Willetu  r.  N,  Y.  Ele».  R.  Co.. 

13  N.  Y.  411;  15  N.  Y.  Supp.  923. 

I  N.  y.  Supp,  lacroM  sf  smonnt.— CudAhy   v.   Rbinnhirt,    133 

HoLdin*  Oi.,  N.  Y.  218:  Dnylon  ».  Park,  142  .*!.  Y.  391 :  McHugh  v. 

N.  Y.  F.lev.  Ry.  Co.,  19  N.  Y.  Supp,  T44. 

I    Ht.    prae.  Power  lofTSBtlDBl  ]ii<timcBt,«inc«  miRnwBd- 
mcDl.— Hemnan  v.  UmUd  SUIM  Trust  Co.,  221  N,  Y. 

luio  A  Wes-  143;  Ktveiwtcin  t.  Standird  Accident  In*.  Co,,  221  N.  Y. 

Guuenhdm.  332;  Turner  v.  Brysnt,  IS2  App.  Div.  601,  137  N,  Y.  Supp. 

Div.  196,  140  466:Cburohv.  WilBn,  152App.  Div.SM,  1S7N.  Y.flupp. 

kiuement  Co.,  1002;  Oliver  Hefinine  Co.  v.  AspecreD,  152  App.  Div.  877, 

urion  V,  Coon  137  U.  Y.  Supp.  1057,  affd.,  5l4  N.  Y.  638:  Finuay  v, 

.  N.  Y.  Supp,  NKtionKl  Fire  Proofing  Co.,  153  App,  Div.  1,  138  N.  Y. 

,Ji7  App,  Div.  Sum,  73,  (JId„  208  nTY.  625;  WiJils  PhiUipi  Co.  ,v,  Seib 

Iter,  157  App.  St.  MuiiBn  A^■e.  Co..  153  App.  IHv^.  17,  118  N.  Y.  8upp, 

M»hony,  153  13;  WalerproofioaCo.  v.  MyiLiUlhioCement  Co.,  13  App. 

.SMImui.eS  DiT.  47.  138  nTY.  Supp.  201;  BonnflU  v.  Mrrfloy,  153 

t'<  Collactioa  App.  Div.  73,  138  N.  Y.  Supp,  67;  PKozle  Brothen  v. 

88.  159  H.  Y.  PhilulelphU  CuukUy  Co..  1&  App.  Div.  180,  I3S  N.  Y. 

.  Supp.    340;  Supp,  330:  Sundiu  v.  MunKchi,  153  App,  Div.  810.  138 

.  Div.  27.  46  N.  f,  Supp.  875;  Clowe  v.  Liquid  CKrboiue  Co.,  154  App. 

Brotberhood  Div,  373,  13S  N.  Y.  Supp.  587.  alFd..  208  N.  Y.  306: 

m.  438.  Tndomuu'  Nu,  Bank  v.  Boldt.  155  App.  Div,  72.  139 

Osborne,  S3  N,  Y,  Supp.  531 :  Dorhtertnun  V.  t  E.  Co.  v.  Fin.  Dom 

'w  York  Rail-  A  Carroll  Co.,  155  App.  Div.  162,  140  N.  Y.  Supp.  72; 

A;  Epawin  v.  MorriKD  v.  Chapman.  155  App,  Div.  509, 140  N.  YTSupp. 

C2K.  70O;  L'nkm  Tiun  Co.  o(  Rnchenei  v.  OUver,    1S6  App. 

inga  Bank  Div.  H46,  140  N'.  Y.  Supp.  681 ;  Coin»at!  v.  Nichols,  156 

10;  Cbapio  v.  App.  Div.  »05.  139  N.  t.  Supp.  1051;  Mittlemaa  v.  Todd, 

Oi  N.  YTeeO;  Ife  App.  Div.  924,  140  N.  Y.  Supp.  650:  Ojterhoudt  v. 

512;  Dudoa  Pmdenliil    In*.  Co.,  159  App.  Div,  291,    144  N.  Y.  Supp. 

Div.  329,  106  1B3;  Caaualiy  Co,  V,  U.  S.  CMualty  Co,.  101  App.  Div. 

.  Div,  173,  42  SOI.  146  N'.  Y.  Supp.  957;  Coleman  &  Knuie,  Inc.  V. 

.  Div,  466,  44  Stcuritj-  Bank,  161  App.  Div,  715,  146  N.  Y.  Sunn.  822; 

iCo„Z3App.  Peterson  V.Ocean  Electric  R.  Co..  161  App,  Div.  720,  146 

Metropolitan  N.  Y.  Supp,  6tH;  Bumester  v,  O'Brien,  166  App.  Div, 

I,  88:  Vocetea  932.  ISl  N.  Y.  Supp.  1107;  Gnibel  v.  Rllthie,  1T3  App, 

p.e62:acni-  Div.  238,  159  N,  \:  Sum.  413:  Fuller  v.  Bradley  Coa- 

Sunp.   1093;  tracting  Co.,  183  App,  Div,  6,  170  N,  Y,  Sivp,  330;  Grom 

pp.  Div,  409,  V,  Msmolins.  140  ST  Y.  Supp.  189. 

J.  V.  Pioneer  CerMonrl.— People  ex  nsl.  Town  of  Hempat«d  v. 

f ,  Supp,  980;  Tai  Comra.,  214  N.  Y.  594;  Poopic  ei  rel,  N.  Y,  cT*  B.  R. 

N.  Y,  Supp.  R.  R.  Co,  V.  Haukinc,  152  App.  Div.  488,  17  N.  Y,  Supp. 

I  N.  Y.  Supp.  ,365.  *^ 

Slerator  Co..  AmCWlmeBt  af  eompWiit. — Blydenbutih  v,  Ely. 

TDf  Schaeler.  161  App.  Div.  91,  146  N.  Y.  Supp,  259. 

daon  V.  Levi.  Dltmliul  of  eemflKlnt.— Peterson  v.  Ocon  £leolrie 
Railway  Co.,  214  N.  f.  43:  Taoier  v.  Banker.'  Land,  etc. 

>,— Ashby  V.  Corp.,  159  App.  Div.  351,  144  N.  Y,  Supp,  613:  Nonoc  v, 

142.  Erie  Railroad  Co.,  183  App,  Div.  466,  148  N.  Y,  Supo. 

nd.— Bnck-  769;  Ort  v.  Mlndlio,  170  App.  Div.  558,  166  N.  Y.  Supp. 

et'v.  Amoui!  New  Mai.— Fartcll  v.  Farrcll.  205  N.  Y.  450;  Enanen 

1',  449:  Huat  Co.   v,   Herring-Hall-Marvin   Bale  Co,,    154   App.   Div. 

Ilage  of  -Vew  123,  138  N.  Y.  a<B)p,  881:  Scbreiber  v.  Stem.  156  App. 

™,  etc.,  165  Div.  196,  140  N.  Y.  Supp.  1094;  People  v.  Mil™,  173  App, 

,  V.  Baker,  60  Div.  179.  158  N.  V.  Supp.  Sl'P;  FiUfUi  v.  L-win.  H.i  Am. 
piv.  41.  173  N,  Y.  Supp.  821:  FoUert  v.  Eiikwn.  140 

V.    Lane.   3  N,  Y,  Supp.  858. 

I  Weatctfleld.  rvmrr  nt  >Mltolc  dhrMno  to  make  bow  OndlBn. 

:Bliii  V.  Phila-  — Bonnelte  v.  Slolloy.  209  N.  Y.  167,  mod(«.  IM  App, 

pp.  Div.  BOO,  Dlv,T3.  138  NY.  Supp,  S7;AaUicdmv.  People,  311  N.Y. 

i  Hun  181,  5  406,  modfa.  1S7  App.  Div.  818,  142  .N.  Y.  Supp.  926: 
Lamport  V,  Bmodley.  213  N.  Y.  82;  Hiv«  t,  Bartlslt.  313 


r 
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art.  37  APPEALS;  GENERAL  PROVISIONS  {§  685-687 

N.  Y.  33;  Aone  Realty  Co.  v.  Sehinasi,  215  N.  Y.  496;  New  flndinir  of  teet,  wheo  eonclotlve  on  court  of 

Ely  V.  Barrett,  224  N.  Y.  11;  Central  Trust  Co.  v.  Man-  oppeols.— Matter  of  Houaman,  224  N.  Y.  525. 

hattan  Tniat  Co.,  151  App.  Div.  629,  136  N.  Y.  Supp.  205;  Effect  of  •fllmiaiiee. — Casey  v.  Auburn  Telephone 

People  ex  rel.  American  A  Foreign  Marine  Ins.  Co.  v.  Co.,  155  App.  Div.  66,  139  N.  Y.  Supp.  559. 

Bohxntf,  163  App.  Div.  778,  149  N.  Y.  Supp.  247;  Eraser  Sectton  cited.— Waterman  v.  Rigby,  188  App.  Div. 

T.  Kent,  194  App.  Div.  742,  185  N.  Y.  Supp/746,  929,  176  N.  Y.  Supp.  925;  Du  Pont,  etc.,  Co.  v.  CSty  of 

New  York,  192  App.  Div.  824,  183  N.  Y.  Supp.  390. 

§  686.  Appeal  from  judgment  of  non-suit  or  general  verdict. 

On  an  appeal  from  the  judgment  entered  upon  a  noa-«uit  or  general  verdict  rendered 
after  the  jury  has  found  a  special  verdict  upon  questions  of  fact  submitted  by  the  court 
or  assessed  the  damages,  such  special  verdict,  or  general  verdict,  shall  form  a  part  of 
the  record,  and  the  appellate  division  or  the  court  of  appeals  may  direct  such  judgment 
thereon  as  either  party  may  be  entitled  to. 

Dcrlrmtfon.— Codedv.proG.,  §  1187,  as  am.  by  L.  1895.  87  Hun  414,  34  N.  Y.  Supp.  332,  affd.,  165  N.  Y.  682; 

oh.  946,  L.  1904,  eh.  131,  last  sentence  without  chance  of  H^s  v.  Moody,  2  N.  Y.  Supp.  38i5. 

Bubatanoe;  oriciiui^  revised  from  code  of  proo.,  §  261,  rower  of  sppellmte  dlvuloii. — ^True  v.  Lehigh  Valley 

last  paragraph.  R.  Co.,  22  App.  Div.  588.  48  N.  Y.  Supp.  86;  Sullivan  v. 

Appeol.— ^aikley  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  35  App.  Metropolitan  Street  R.  Co.,  37  App.  Div.  491.  56  N.  Y. 

Div.  228,  54  N.  Y.  Supp.  766;  Russell  v.  Rhinehart,  137  Supp.  88;  Niemoller  v.  Duncombe.  59  App.  Div.  614,  69 

App.  Div.  843.  122  N.  Y.  Supp.  539;  Bank  of  British  N.  N.  Y.  Supp.  88,  affd.,  172  N.  Y.  621;  Roosevelt  v.  Nus- 

America  v.  Delafield,  80  Hun  564,  30  N.  Y.  Supp.  600.  baum,  75  App.  Div.  117,  77  N.  Y.  Supp.  457. 
affd.,  152  N.  Y.  624;  Davis  v.  Guardian  Assurance  Co., 

§  686.  Rights  of  parties  after  appeal  from  judgment  in  favor  of  owner  in 
certain  real  property  actions. 

When  an  appeal  is  from  a  judgment  in  favor  of  the  owner  of  real  estate  in  an  action 
to  set  aside  a  conveyance  thereof,  or  in  an  action  to  compel  the  speci&c  performance  of 
a  contract  for  the  sale  thereof,  such  owner  shall  have  the  same  right  to  sell  or  dispose 
of  the  same  as  through  no  appeal  had  been  taken,  unless  the  appellant  shall  file  with 
the  clerk  of  the  court  a  written  undertaking  in  a  sum  fixed  by  the  court  or  a  judge 
thereof,  upon  a  notice  to  the  respondent  of  at  least  ten  dajrs,  and  to  be  approved  by 
such  court  or  judge,  to  the  effect  that  the  appellant,  in  case  the  judgment  appealed  from 
shall  be  affirmed,  will  pay  to  such  owner  such  damages  as  he  may  suffer  by  reason 
of  such  appeal,  not  exceeding  the  amount  of  the  penalty  in  such  undertaking.  Such 
undertaking  may  be  filed  at  any  time  during  the  appeal,  but  any  sale  of  such  real  estate 
or  contract  to  sell  the  same  in  good  faith  and  for  a  valuable  consideration,  after  said 
judgment  and  before  the  filing  of  such  imdertaking,  shall  be  as  valid  as  if  such  under- 
taking had  not  been  filed.  In  case  such  imdertaking  shall  not  be  filed,  the  respondent 
shall  be  entitled  at  any  time  during  such  appeal  to  an  order  discharging  of  record  any 
notice  of  pendency  of  action  filed  in  the  action,  and,  in  an  action  to  compel  the  specific 
performance  of  a  contract  for  the  sale  of  real  estate,  also  canceling  and  discharging  of 
record  said  contract  in  case  the  same  has  been  recorded. 

DcvlTfttioii. — Code  eiv.  proc..  §  1323,  as  am.  by  L.  1877,  Provtoton  allowiiig  owner  to  sell.— Bloomgarden  v. 

ch.  416,  L.  1880,  ch.  529,  L.  1899,  ch.  650,  last  three  sen-  Hoffman.  116  App.  Div.  719,  102  N.  Y.  Supp.  20. 

tences,  without  change;  originally  revised  from  code  of  Cftne^tloii  of    Us   peiideiu. — Faber  v.  Hanbury, 

proc..  I  330,  last  sentence.  159  App.  Div.  59,  144  N.  Y.  Supp.  381. 

§  687.  Restitution. 

When  a  final  judgment  or  order  is  reversed  or  modified  upon  appeal,  the  appellate 
court,  or  the  division  or  term  of  the  same  court  to  which  the  appeal  is  taken,  as  the  case 
may  be,  may  make  or  compel  restitution  of  property,  or  of  a  right,  lost  by  means  of  the 
erroneous  judgment  or  order;  but  not  so  as  to  affect  the  title  of  a  purchaser  in  good 
faith  and  for  value.  When  property  has  been  sold,  the  court  may  compel  the  value  or 
the  purchase  price  to  be  restored  or  deposited  to  abide  the  event  of  the  action,  as  jus- 
tice requires. 

DerlVBttoii.--Code  civ.  proc.,  1 1323,  as  am.  by  L.  1877,  Div.  820.  102  N.  Y.  Supp.  1013;  Goepel  v.  Robinson  Ma- 

ch.  416,  L.  1880,  ch.  629,  L.  1899,  ch.  650,  first  two  sen-  chine  Co.,  122  App.  Div.  26,  106  N.  Y.  Supp.  990;  Piatt  v. 

teneea,  without  change  of  substance;  originally  revised  Withington,  UN.  Y.  Supp.  824,  25  Abb.  N.  C.  103. 

from  code  of  proc.,  §  330,  last  sentence.  Discretion. — Market  Nat.  Bank  v.  Pacific  Nat.  Bank, 

Keferenees.— Attachment  and  undertaking  for  restitu-  102  N.  Y.  464:  Haebler  v.  Myers,  132  N.  Y.  363;  Pitts- 

tion  required  in  certain  actions,  code  civ.  i>roc.,  §  1217;  field  Nat.  Bank  v.  Bayne,  140  N.  Y.  321;  Merriam  v. 

restitution  directed  when  judgment  is  set  aside,  C.  P.  A.,  Wood  &  Parker  Lith.  Co.,  155  N.  Y.  136;  Kidd  v.  Curry, 

{529;  restitution  after  new  trial    granted.    Id.,    §554;  29  Hun  215. 

restitution  after  reversal  in  summary  proceedings.  Id.,  When  restitution  compelled. — Gilling  v.  Treadwell 

f  1444.  Co.,  151  N.  Y.  552;  People  ex  rel.  French  v.  Town,  1  App. 

In  cencraL— Haebler  v.  Myers,  132  N.  Y.  363.  Div.  127,  37  N.  Y.  Supp.  864;  People  ex  rel.  Thomas  v. 

Motion;  where  OIMIc.— Market  Nat.  Bank  v.  Pacific  Sackett,  15  App.  Div.  290,  44  N.  Y.  Supp.  593;  Gillig  v. 

Nat.  Bank.  102  N.  Y.  464;  Carlson  v.  Winterson,  146  Grant,  23  App.  Div.  596,  49  N.  Y.  Supp.  78;  Klinker  v. 

N.  Y.  345;Mossein  v.  Empire  State  Surety  Co.,  1 17  App.  Third  Ave.  R.  Co..  33  App.  Div.  556,  53  N.  Y.  Supp.  1012; 
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Kr.  ieS.B0N.Y.Sin>.7Mi  CsadHlMM^-Kidii  t.  Currr,  3a  Hiw  31S. 
»  App.  Dir.  371.  ITliN.  Y.  81*7  MT  rwttbtUMl.— Lunport  *.  Bmsllx 
re.  Si  Mho.  787,  «6  N.  Y.     Mv.  M3. 143  N.  Y.  Supp.  310.  »fl±,  218  N. 


N.  Y.  Supp.         Kafaraiant.— Fontnuu  t.  Schiiltina,  <3  Bim  043. 
AhoO— -RodicCT  T.  ColtoUB,  3M  WV.  413: 
Colmiu,   SOa         Not applicaUe !■    "  "~ 


Jl  N.  Y.  Supp.  849. 

trtal^Mumy  v.  Bardell,         BMHan  «lt«d^Wat«ra>u  v.  RW>;,  1S8  App.  Dit. 
1,  177  M.  Y.  401.  939.  170  N.  Y.  Supp.  931. 


id  BtoJMv— WtUkM  V.  Bei- 
aibbdoi.  177  K.  Y.  401. 


r 
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ARTICLE  38 
Appeals  to  the  court  of  appeals 

See.  588.  Juxiadic^n  of  the  court  of  appeals  in  dvil  actions  and  prooeedincs. 

589.  Limitations  on  appeal  to  court  of  appeals. 

590.  Appeal  from  final  judgment  rendered  after  affirmance  of  interlocutoxy  Judgment,  or  deidal  of  motion  for 

new  tnaL 

591.  Application  for  leave  to  appeal;  stay  pending  applioation. 
598.  Lumtation  of  time  to  appeal. 

598.  Security  to  perfect  appeaL 

594.  Security  to  stay  execution  on  judgment  or  order  for  money. 

595.  Security  to  stay  execution  on  judgment  or  order  for  dettyery  of  document  or  property. 

596.  Security  to  stay  execution  on  judgment  for  a  chattel. 

597.  Seeuri^  to  stay  execution  on  judgment  or  order  directing  oonveyance. 

598.  Seeuri^  to  stay  execution  on  judgment  or  order  for  the  sale  or  ppssesrion  of  real  property. 

599.  Form  of  undertaking  where  appeal  from  judgment  or  order  of  affirmance. 
OOO.  The  last  six  sections  qualified. 

601.  Case  on  appeal  where  verdict  was  subject  to  opinion  of  court. 

602.  When  reversal  presumed  not  to  be  on  a  question  of  fact. 

603.  Review  of  intermediate  determination  of  appellate  division  upon  appeid  from  final  judgment. 

604.  Judgment  or  order  of  court  of  appeals. 

605.  When  judgment  abeolute  to  be  rendered  and  proceedings  thereupon. 

606.  Remittituring. 

607.  Cancellation  of  undertaking  on  spipoaX  from  judgment  of  reversal  by  appellate  division. 

§  688.  Jurisdiction  of  the  court  of  appeals  in  civil  actions  and  proceedings. 

From  and  after  the  thirty-first  day  of  May,  mneteen  hundred  and  seventeen,  the 
juiiadidion  of  the  court  of  appeals  in  civil  actions  and  proceedings  shall  be  confined  to 
the  review,  upon  appeal,  of  an  actual  determination  made  by  an  appellate  division  of 
the  suprone  court  in  either  of  the  following  cases,  and  no  others: 

1.  An  appeal  may  be  taken  as  of  right  to  said  court  from  a  judgment  or  order  entered 
upon  the  decision  of  an  appellate  division  of  the  supreme  court  which  finally  determines 
an  action  or  special  proceeding  where  is  directly  involved  the  construction  of  the  consti- 
tution of  the  state  or  of  the  United  States,  or  where  one  or  more  of  the  justices  of  the 
appellate  division  dissents  from  the  decision  of  the  court,  or,  having  sat  in  the  case, 
refrains  from  participating  in  the  decision  of  the  court,  or  where  the  judgment  or  order 
is  one  of  reveral  or  modification. 

2.  An  appeal  also  may  be  taken  as  of  right  to  said  court  from  an  order  of  the  appellate 
divinon  granting  a  new  trial  on  exceptions  where  the  appellants  stipulate  that,  upon 
affirmance,  judgment  absolute  shall  be  rendered  against  them. 

3.  An  appeal  also  may  be  taken  from  a  detennination  of  the  appellate  division  of  the 
supreme  court  in  any  department,  other  than  from  a  judgment,  or  order  which  finally 
detennines  an  action  or  special  proceeding,  where  the  appellate  division  allows  the  same 
and  certifies  that  one  or  more  questions  of  law  have  arisen  which,  in  its  opinion,  ought 
to  be  reviewed  by  the  court  of  appeals,  in  which  case  the  appeal  brings  up  for  review 
the  quesrtion  or  questions  so  certified,  and  no  other;  and  the  court  of  appeals  shall  cer- 
tify to  the  appellate  division  its  determination  upon  such  questions. 

4.  An  appeal  also  may  be  taken  from  a  judgment  or  order  entered  upon  the  decision 
of  an  appellate  division  of  the  supreme  court  which  finally  determines  an  action  or  spe- 
cial pioceeding,  but  which  is  not  appealable  as  of  right  under  subdivision  one  of  this  sec- 
lion,  where  the  appellate  division  shall  certify  that  in  its  opinion  a  question  of  law  is 
involved  which  ought  to  be  reviewed  by  the  court  of  appeals,  or  where,  in  case  of  the 

afusal  80  to  certify,  an  appeal  is  allowed  by  the  court  of  appeals.    Such  an  appeal  shall 
e  allowed  when  required  in  the  interest  of  substantial  justice. 
The  provisions  of  this  section  shall  not  apply  to  an  appeal  taken  to  the  court  of  appeals 
rior  to  the  first  day  of  June,  nineteen  hun(hred  and  seventeen,  but  an  appeal  so  taken 
laQ  be  heard  and  detennined  under  the  then  existing  provisions  of  law. 


i.--Codedv.pro6.,  |190.aaam.byL.  1882,  Origliul  Jorbdiettoii.— Matter  of   Carathen,    168 

.  01,  L.  1896,  cfa.  046.  L.  1017,  oh.  200,  without  ehange.  N.  Y.   131,   133. 

)de  dv.  proe.,  |  1824  omitted  as  obeolete.    The  amend*  Amendmeiit  of  1017. — ^Matter  of  Brisham  v.  City 

mt  to  aubd.  1  is  to  elarify  its  meaning,  and  oonform  to  of  New  York,  227  N.  Y.  676. 

B  eoosCruetion  placed  upon  the  languace  by  the  court  of  Retroaetif  e  right. — Germania  Sav.   Bank   v.   Sos- 

peals.   1 100,  oriflinaUy  revised  hm  oode  of  proo..  i  11.  poision  Bridge.  159  N.  Y.  362;  Coxhead  t.  Johnson,  160 

1  amendment  of  1806  entirely  changed  this  section  to  N.  Y.  360. 

torn  to  1 9  of  art.  VX  of  eonstitutton  of  1804.  Interloeatory  Judgmenii.— Townsend  r.  Van  Bus- 


$589 


CIVIL  PRACTICE  ACT 


art.  38 


kick.  162  N.  ¥.  261:  Young  v.  GiIdiout.  1ST  N.  Y.  500; 
Leonsnl  y.  Bumim,  IBS  N.  Y.  41. 

IntcdMMtMr  orto*.— Noble  v.  Kaadsll.  22S  N.  Y. 
073:  Bollei  v.  Scbnr,  ZZ5  TH.  Y.  118. 

Natorc  vr  mder.— Tnut  Co.  of  Amcriu  v.  Uoiud 
Box  Board  Co..  213  N.  Y.  334. 

Ordcn  uporiable^Maullon  t.  Conunh,  138  N.  Y. 
133;  City  of  Johiutowii  v.  Wtuk.  157  ?J.  Y.  60:  ia  tt 
TtlnMdgB,  180  N.  Y.  512;  Wetmore  v.  Wetmora,  182  N. 
Y.M3;MMl*roIMunn.  165N.Y.  146:  Villue  of  Cham- 
pUiiD  Y^  McCks.  1S5  N.  Y.  264;  Mutel  of  King.  IBS 

Ltvdale  V.  Kiii£,  155 
I.  Bank  of  Sar&to^^ 
im  n.  X.  ;£ds:  uunmona  v.  ^^auddaI  Tjfa  AsBn.,  lOS 
N.  Y.  282;  Boiger  v,  Coleman,  206  N.  Y.  412:  Muter 
of  Simmoni  (CiMUIl  Aquedui^t),  208  N.  Y.  577;  Muter 
of  Hkw«,  217  N.  Y.  603;  Dwirfler  v.  Pottbets,  218  N.  Y. 
27;  C«tKMl  Journal  Co,  v.  Fuller,  220  N.  Y!  7fl8;  Rili- 
woller  V.  Lurie,  223  N.  Y.  880;  MMler  of  Dalbeer,  228 
N.  Y,  823:  Kennedy  v.  Lowne.,  229  N,  Y.  S63:  L'HommB- 
dieu  y.  Cook.  230  N.  Y.  lai  imem.l:  Matter  of  Bmwn.  230 
N.  Y.  133  (mem-i:  : 

133   (mem.):  Herb    , ,. 

Div.  145.  154,  80  N.  Y.  eupp.  552;  MatMr  of  While,  95 
App.  DiT.  104,  88  N.  Y.  giipp.  584. 

Ordcn  rraotlnc  nnr  trbla.— Wri^t  y.  Hunter. 
Btt.  73  N.  V.  138;  Scebley 
I  V.  Edi«o  Gob.  Elee.  Co., 
leri,  184  N.  Y.  478;  N.  Y. 
e.  168  N,  Y.  288;  Bank  of 
Y.  458;  Cooper  v,  N.  Y„ 
;  Reich  y.  Dyer,  180  N.Y. 
aok,  I81N.Y.27S;Edder 
.  615. 
plmdlncir—Mulkini   T, 

Ln  Andile  V.   Kit«,    155 


•r  nM. 

.       .  3  N.Y,    -"" 

lipkiiu.  193  App.  Diy.  49S.  IS4  N.  Y.  Hupp.  8 
AptKal  rmin    IndsmeBt    on    erdtr  of  mi 
llTUbo,  dlimlulDi  eompialiit. — MetmpoliUn  Truat 
'a  v.  Low  Acn  Eiectiic  Lifht  A  Power  Co..  223  S.  Y. 

Lfsie  to  appiml.— Porter  v.  Intarutional  Bridsa 
>>..  !S3  N.  Y.  W,  Matter  of  Reed.  221  N.  Y.  685,  lers. 
17  App.  Diy.  76,  101  N.  Y.  8upp,  1082:  Matta  of  CiW 
f  New  York,  221  N.  Y.  454;  People  «  ml.  Crane  / 
lahlu.  100  App.  Div.  243,  179  N.  Y.  Bupp.  M3.    Appeal 

MokaneL  224  N.  Y.  34a 

CenlnJ  Net.  Bank.  162  N.  Y, 


StatM  PrinlJM  Co.,  199  N.  Y.  78, 

l£.  128  App.  Div.  889.  890.  112  nTY.  B  

SamclcDe*  «r  ttatemmt.— Jud»D  v 


ri^t.  MokacKt 
TncUf* — Sie. 
253:  Kinam  y.  Ui 
~      128  App.  Div.  889.  890.  112  N.^.  Bupp.  1134. 

nlBclcDe*  «r  ttatemmt.— '  -' .s— ._. 

It  R.  R.  Co.,  15S  N.  Y.  697. 

Qneadoni  rertewaMe.— Bigeltiw  v.  DavoL  150  N.  V. 

327.  333;  Da™  y.  Comue,  1"  "    "    "■"-  " 

Weetcheater  Racini  Asm.,   I 

McDonnell,  154  nTY.  432, 438 

189:  Bchenck  v.  Bameii.  158  N.  Y.  316;  CoatsKorth  v. 

Lehigh  Vallei-  R.  Co..  158  N.  Y.  461. 

qoMtknu  MTtUed.— Schenck  t.  Baraa,  156  N.  Y. 
316;  Seiolinav.  Erie  Preserving  Co.,  158  N.Y.  60:BlaK!i>- 
ko  y.  Wunter,  156  N.  Y.  437;  Coamronh  v.  Lebich 
Vsllcy  Hy.  Co.,  156  N.  Y.  451:  Wetmoie  y.  Wetmoni, 
162  K.  Y.  503;  People  v.  Buffalo  Hah  Co..  104  M.  Y.  93. 
114;  Mereahdmer  v.  Smyth.  167  N.  Y.  202;  Ht«oway  y. 
Von  Bemulb,  187  N.  Y.  498;  Matter  el  I>»vie».  16S 
N.  Y.  89:  Senrd  y.  Dayii.  198  N.  Y.  416.  419:  Callanao 
T.  K.  A.  C.  4  L.  C.  R.  E.  Co..  199  N.  Y.  288:  WaMor*- 
Aatona  Hotel  Co.  y.  New  York,  212  N.  Y.  97;  Coitral 
■" ■ Phlrimrg.  ShawTBUt  ft  Northern  R.  R.  Co., 


la   BSt.— Reedy   EleratOT     173  App.  Di 
899;  MatUr  d^  Whitman.         CcrUlical 


V.  Buck,  230  N 
Div. 


8  N.  Y.  S 


proccedlDca — People  y. 
160  N.  YV117:  Peri  v.  N. 
i.  Y.  521.  626;  Merriam  t. 
N.  Y.  137;  Jevelen'  Mer. 
.  256;  People  ei  nl.  Bnnu 
5  N.  Y,  308;  Van  Aredale 


Mandunna,  ordwi  dcoilnv-— People 
Donald  v.  Clawm.  163  N.  yT623:  People  « 


ney-Qen 
SaratocaOaa  A  E.  lii 


2  n!^. 


a  rI!  eI 


People  ei  reL  BodnrB 
Ttl.  tentilhDn  v.  C^r. 


licht 


111  M.  Y.  Bupp.  7 _ 

489;  Matter  of  Droege,  197  N.  Y.  • 
Truat  Co.  v.  O.  C.  4  R.  a.  R.  Co.,  197  N.  Y.  391;  Conlon 
y.  Kelly,  199  N.  Y.  43.  revg.  138  App.  Diy.  940.  122  N. 
Y.8upp.1126:  People  eitel.  L.  A.E.X.  4  P.  Co.  v,  P,  8. 
Com..  190  N.  Y.  264;  Matter  of  Mohawk  Overall  Co., 
210  N.  Y.  474.  aflg.  168  App.  Diy,  879.  140  N.  Y,  Bupp. 
1132;  Matter  of  Hardy.  216  N.  Y.  182;  Matter  of  CSu 
o(NewYork,21BN.Y.491:  Maltorof City oINew   York, 


,  201  N.  Y.  1 

~  ^■mOod  or  bdlM.— People  ei 

BainW  y.  Furdy,  202  N.  Y,  599. 


i  N.   Y. 


Board  of  Buperviaora.  21 


i'St,-; 


iton  4  New  York  R.  Co., 

tion  of  appellate  divorce,-^  eneral  F^reproofing  Co,  y_ 
Keepidry  ConnrncUoD  Co,,  225  N,  Y,  180. 

JndioieuU  In  aetlou  tilabl*  br  coort.— CatioU 
V,  Bullock,  207  N.  Y.  587. 

w    upcal    <«■!«<.— Wet— r    t, 

N.Y.  586. 


215  N.  Y,  874, 


rr  of  Haydoni     City  of  New  YoA.  229  N 


I  689.  Unutatdoas  on  aiqieal  to  court  <a  ^ipeals. 

The  juriadiction  conferred  by  the  last  section  is  subject  to  the  followii^  Umitatioiis, 
exceptions  and  conditions: 

1.  No  appe&l  ahafl  be  taken  to  aaid  court  in  any  civil  action  or  proceeding  commenced  in 
any  court  other  than  the  eupreme  court,  court  of  claims,  county  court,  or  a  sum^te's 
court  unless  the  appellate  division  of  the  supreme  court  allows  the  appeal  by  an 
Older  made  at  the  term  which  rendered  the  determination,  or  at  the  neitt  tenn 
after  judgment  is  entered  thereupon  and  shall  certify  that  in  its  opinion  a  question  of 
law  ifl  involved  which  ought  to  be  reviewed  by  the  court  of  appeals. 

2.  The  juriadiction  of  the  court  is  limited  to  the  review  of  questions  of  law. 

3.  No  unanimous  decision  of  the  appellate  division  of  the  supreme  court  that  there  is 
evidence  supporting  or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not  directed  by 
the  court  shall  be  reviewed  by  the  court  of  appeals,  but  where  the  justices  of  the  appel- 
late division  from  which  an  appeal  is  t^en  &r€  divided  upon  the  queetion  as  to  whether 
there  is  evidence  supporting  or  toiding  to  support  a  finding  of  fact  or  a  verdict  not 
directed  by  the  court,  a  question  of  review  is  presented. 

Dalratlon. — Code  civ.  proc..  1 19I.aaam,  by  L,  1877,  ch.  390.  without  ebance.  The  laat  oUoae  of  mibd,  Slafnm 
ch.  416.  L.  1887,  eh.  436,  L,  lHlS,cti.  662.  L.  189e,£h.  946.  oodcdr,  pcoe.,  1 1837.aaaDi,by  L,  IStH.ofa.MS,  L,  laVS, 
L.18M.eh.G59.  L.l»>S,cb.  S74,L.  1900,  oh.  S92,L,  1917.     ch.  946,    aecoiid  olauae.     1191  cfi^nallr  nyiaed    Ir^ 
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i  oode  of  proa.  §11.     Amendment   of  1895  nibstitated     v.  Hunter.  229  N.Y.  006;  Albertly.  HeSaeman,  230  N.  Y. 

pretent  seotion  for  original  section.    Such  amendment  wae     67   (mem.). 

made  beoauae  of  the  ohange  made  in  the  jurisdiotion  of  the        IHsseDt  OB  question  of  lftW«— Tiorlor  ▼.  Higgs.  202. 

oourt  by  1 9  of  art.  VI  of  the  constitution  of  1894.  N.  Y.  65,  ravg.  136  App.  Div.  906,  119  N.  Y.  Supp.  1146. 

lortedlctloii  under  eubd.   2.— Flickinger  ▼.   Glaas,  *      New  flndliics  by  ftppeDftte  dlTteton;  eoneliutTC* 

i,  fiTN.  Y. 


222  N.  Y.  404.  Bees.— HaU  ▼.  O'Brien.  218  T^.  Y.  60. 

Action  orteiiuitliiK  in  Jnatlcea*  coiirt.~Brown  v.        Qncatlons  of  law.— Coffin  v.  Hollister.  124  N.  Y. 


Brown.  16  N.  Y.  106;  Cook  t.  Nelhs,  18  N.  Y.  126;  Sid-  644;  Boeeout  v.  R..  W.  db  O.  R.  Co..  181 N.  Y.  37;  Soho^>- 

veU  V.  Greig,  167  *N.  Y.  30.  flin  v.  Coffey.  162  N.  Y.  12:  Cooper  v.  O.  &  W.  R.  Co., 

AppUcotton  for  leoTO  to  oppeoL— Porter  v.  Inter-  180  N.  Y.  12;  Sauchy  v.  mllaide  Coal  A  Iron  Co.,  150 

national  Bridge  Co.,  163  N.  Y.  79;  Springs  v.  James.  137  N.  Y.  219;  O'Brien  v.  East  Biver  Bridge  Co..  161  N.  Y. 

App.  DiT.  669,  122  N.  Y.  Supp.  476;  Galvin  v.  New  York  539;  Mass.  Nat.  Bank  v.  Shinn.  168  N.  Y.  360;  National 

Central,  etc..  R.  Co..  216  N.  Y.  710.  Harrow  Co.  v.  Bennett  Sons,  163  N.  Y.  505;  Van  Beuren, 

Allowance  of  appcaL — SoioUna  t.  Erie  Preserving  ▼.  Wotherspoon.  164  N.  Y.  368:  Hinokel  ▼.  Stephens, 

Co.,  151  N.  Y.  50:  Commercial  Bank  v.  Sherwood.  162  165  N.  Y.  171;  Village  of  ChampUdn  v.  McCrea.  166  N. 

N.  Y.  310;  Fisher  Co.  y.  Woods,  187N.  Y.  90.  revg.  110  Y.  264;  Townsend  t.  Bell,  167  N.  Y.  462;  Bank  of  China 


App.  Div.  890.  96  N.Y.  Supp.  1125;  Terwilligerv.Brown-  v.  Morse.  168  N.  Y.  458;  Wallaeh  v.  Riverside  Bank, 

mg.  King  A  Co..  207  N.  Y.  479;  Bollee  v.  Scheer,  225  N.  206  N.  Y.  434;  Matter  of  Eindberg.  207  N.  Y.  220;  In- 

Y.  118;  Eaetem  Steel  Co.  v.  Globe  Indemnity  Co.,  186  teniational  Ferry  Co.  v.  Am.  Fidelity  Co..  207  N.  Y.  350; 

App.  Div.  605,  174  N.  Y.  Supp.  98.  Poel  v.  Brunswiek-Balke-Collender  Co.,  216  N.  Y.  310; 

GertUcate  ailowtag^-Young  v.  Fox.  155  N.  Y.  615;  Dann  v.  Pahner.  151  App.  Div.  151. 185  N.  Y.  Suw.  411. 

Commercial  Bank  v.  Sherwood,  162  N.  Y.  310;  Kurs  v.  Ertdenee  tending   to  sustain  yerdlct. — Meserole 

Doerr,  180  N.  Y.  88.  affg.  86  App.  Div.  507.  83  N.  Y.  v.  Hoyt.  161  N.  y759:  Czonin  v.  Lord,  161  N.  Y.  90; 

Biqpp.  786;  Wahle-PhilUpe  Co.  v.  Fitagerald,  173  App.  Ostrom  v.  Green.  161  N.  Y.  358;  Consolidated  Eleo.  Co. 

Div.  129.  158  N.  Y.  Supp.  158.  v.  Atlantic  Trust  Co.,  161  N.  Y.  605;  Lewis  v.  Long  la- 

Effect  of  order  allowliis.— Commercial  Bank.  v.  Sher-  land  R.  R.  Co.,  162  N.  Y.  52;  Kleiner  v.  Third  Ave.  R. 

wood,  162  N.  Y.  310,  317;  Caponigri  v.  Altieri,  164  N.  R.  Co..  162  N.  Y.  193;  Rogers  v.  Clement,  162  N.  Y.  422; 

Y.  476.  480.  Fealey  v.  BuU,  163  N.  Y.  397;  Matter  of  Totten,  179  N. 

Vnanlmoflis  decision. — Ssuchy  v.  Hillside  Coal  A;  Y.  112;  People  es  rel.  Stephenson  v.  Bingham,  205  N.  Y. 

Inn  Co..  160  N.  Y.  219;  Caplan  v.  N.  Y.  Biscuit  Co..  161  168;  Ga  Nun  v.  Pahner,  216  N.  Y.  603. 

N.  Y.  171;  Huda  v.  American  Glucose  Co.,  151  N.  Y.  Discretion  of  supreme  court  In  using  writ  of  cer- 

649;  Latdlow  v.  Sage.  168  N.  Y.  73;  Reed  v.  McCord.  tiorari. — People  es  lel.  Toms  v.  Board  of  Supervisors. 

160  N.  Y.  330;  Warn  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  163  199  N.  Y.  160. 

N.  Y.  625;  McQuire  v.  Bell  Tel.  Co..  167  N.  Y.  208;  Wagner  Action  for  personal  Inlury.— Riddle  v.  MacFadden, 

V.    Grimm,    169   N.  Y.   481;   Kissam  v.  United  States  201  N.  Y.  215:  Middleton  v.  Whiteridge,  213  N.  Y.  499. 

Printing  Co..  199  N.  Y.  76;  People  ex  rel.  Stephenson  v.  Action  at  law  wherein  twmad  alleged. — Booth  v. 

Bingham,  205  N.  Y.  168;  Harnett  v.  Thomas  J.  Steen  Slee.  217  N.  Y.  667. 

Co.,  216  N.  Y.  101;  Garrison  v.  Sun  Printing  A  Publish-  Bevlew  of  Judgment  dtobairlng  attorney.— Matter 

ing  Assn.,  222  N.  Y.  601;  TIdd  v.  Skinner,  225  N.  Y.  422;  of  Flanneiy.  212  N.  Y.  610,  affg.  160  App.  Div.  869,  135 

Dcyov.Hoekson, 225 N.Y.  602; Saranao  Land  A  Timber  N.  Y.  Supp.  612:  Matter  of  Hawes,  217  N.  Y.  602. 

Co.  V.  Roberts,  227  N.  Y.  188:  StiUman  v.  City  of  Glean,  Qnestlon  of  net  for  |iUT.--Colvin  v.  Poet  Mort- 

228  N.  Y.  322;  FarreU  v.  Brady,  229  N.  Y.  607;  Reppert  gage  A  Land  Co.,  225  N.  Y.  6ia 

§  690.  Appeal  from  final  judgment  rendered  after  affirmance  of  interlocutory 
judgment,  or  denial  of  motion  for  new  triaL 

Where  final  judgment  is  rendered  in  the  court  below,  after  the  affirmance,  reversal 
or  modification  of  an  interlocutory  judgment,  upon  an  appeal  to  the  appellate  division 
of  the  supreme  court,  or  after  the  refusal  by  the  appellate  division,  of  a  new  trial,  either 
upon  an  application,  made  in  the  first  instance  at  a  term  thereof,  or  upon  an  appeal 
from  an  order  of  the  special  term,  or  of  the  judge  before  whom  the  issues,  or  questions 
of  fact,  were  tried  by  a  jury;  the  party  aggrieved  may  appeal  directly  from  the  final 
judgment  to  the  court  of  appeals,  notwithstanding  that  it  was  rendered  at  a  special  term 
or  at  a  trial  term  or  pursuant  to  the  directions  contained  in  a  referee's  report.  But  such 
an  appeal  brings  up  for  review  only  the  determination  of  the  appellate  division  of  the  su- 
preme oourt. 

BcrtffMlon.— Code  oiv.  proo.,  i  1386,  as  am.  by  L.  1895,  802;  Farrell  v.  Facnll,  206  N.  Y.  460;  Osbom  v.  Caidesa, 

oh.  946,  amended.    See  Bowne  v.  Colt.  226  N.  Y.  668:  208  N.  Y.  131;  ffilverstein  v.  Standard  Aeddent  Ins.  Co., 

NoUe  V.  Kendall,  226  N.  Y:  673;  Stemmler  v.  Alsdorf,  2H  221  N.  Y.  332;  Rose  v.  Bristol,  222  N.  Y.   11;  Garrison 

N.  Y.  426:  Rose  v.  Bristol,  222  N.  Y.  11;  SUveratein  v.  v.  Sun  Printing  4b  Publishing  Assn.,  222  N.  Y.  691;  Noble 

Standard  Accident  Insurance  Company,  221  N.  Y.  332;  v.  Kendall,  225  N.  Y.  673. 

Will  V.  Barnwell,  197  N.  Y.  298;  HolUster  v.  Simonson,  Whm  Interlocutory  Judsmont  of  appcUmte  dl- 

170  N.  Y.  357.  vision  It  one  of  fovcruO*  plalnttlf  cannot  appeal 

■eteonees. — ^Review  of  interloeutoi^  judgment  or  directly  there  from  to  court  of  appeiJs.— Stemmler 

intermediate  order  on  appeal  from  final  judgment,  C.  P.  v.  Alsdorf.  224  N.  Y.  426;    QenevarSeneca-£L  Co.  v. 

Am  M  %2,  680,  684;  as  to  review  in  the  oourt  of  appeals  Economic  Power  4b  Constr.  Co..  137  App.  Div.  481,  122 

upon  an  appeal  from  final  judgment  after  affirmance  of  N.  Y.  Supp.  724;  Vose  v.  Conkling,  159  App.  Div.  201, 

ttterioeutcryjiidgmentordenialof  new  trial.  Id.,  1603.  144  N.  ¥.  Supp.  1. 

Apolleallon  and  eliMt.— King  v.  Barnes.  109  N.  Y.  No  appeal  fkom  final  Jndcment  entered  upon  order 

267;  Rich  v.  Manhattan  By.  Co.,  160  N.  Y.  642;  Leonard  of  modUlcatlon.— Tiedemann  v.  Tiedemann.  ^  N.  Y. 

V.  Bamom,  168  N.  Y.  41;  Hollister  v.  Simonson,  170  N.  668. 

Y.  867;  MoNamara  v.  Goldman,  194  N.  Y.  315,  affg.  122  Appeal  directly  to  court  of  appeab.— Logan  v. 

App.  Div.  922.  108  N.  Y.  Supp.  1189;  WUl  v.  Barnwell,  Guggenheim,  230  N.  Y.   19. 
197  N.  Y.  298;  Girling  v.  Qty  of  New  YoA,  197  N.  Y. 

§  691.  Ap^cation  for  leave  to  appeal;  stay  pending  application. 

Where  a  party  is  required  in  order  to  take  an  appeal  to  the  oourt  of  appeals  to  apply 

to  the  appellate  division  for  leave  to  appeal,  and  in  case  of  refusal,  to  the  court  of  appeals, 

Buch  party,  upon  pres^ting  to  the  court  proof  by  affidavit  that  he  intends  to  apply  to 

the  appellate  division  rendering  the  decision,  for  leave  to  appeal  to  the  court  of  appeals, 

tnd  in  case  such  appellate  division  shall  refuse  such  leave,  then  that  such  party  intends 

o  apply  to  the'  court  of  appeals  to  be  allowed  to  appeal  to  said  court  of  appeals,  and 

noof  that  the  prescribed  undertaking  has  be^i  filed  with  the  clerk  with  whom  the  judg- 
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ment  appealed  from  is  entered,  shall  be  entitled  to  an  order  staying  all  proceedings  to 
eidoTCle  sueh  judgmeat,  until  the  granting  or  final  refusal  of  such  leave  to  appeal.  The 
party  desiring  to  make  such  application  must  do  so  at  the  same  term  or  at  the  term 
of  said  appellate  division  next  succeeding  that  at  which  judgment  of  affirmance  was 
rendered  and  notice  of  entry  thereof  served  upon  the  party  a^rieved,  and  in  case  said 
appellate  division  refuses  such  application,  then  such  party  shall  have  thirty  days  from 
and  aft«r  service  of  a  copy  of  the  order  of  said  appellate  division  denying  such  appli- 
cation, with  notice  of  entry,  in  which  to  apply  to  the  court  of  appeals  to  be  allowed  to. 
so  appeal.  If  the  court  be  in  recess  during  all  or  part  of  such  period,  an  application 
may  be  made  upon  notice  served  within  such  period  to  be  heard  after  the  expiration 
thereof,  if  noticed  for  a  day  not  later  than  ten  days  after  the  court  shall  have  ro-con- 
vened.  If  leave  to  appeal  be  granted  to  such  party,  he  shall  have  thirty  days  from  the 
granting  thereof  to  peifect  an  appeal  to  the  court  of  appeals. 

Derlmtloii. — Ckxle  dv.    proo.,    i  1310,    as   am.  by     New  matter  ia  to  clarify  practice.    {  1310,  origiiiaUy  r»> 
L.  1803,  ch.  4,  L.  1895,  oh.  946,  L.  1898.  eh.  292,  L.  1917.     vised  from  code  of  proc.,  f  339.  first  sentence,  and  f  342. 
oh.  293,  last  two  sentences,  witiiout  change  of  substance. 

§  692.  Limitation  of  time  to  appeal. 

An  appeal  to  the  court  of  appeals  must  be  taken  within  sixty  days  after  service  upon 
the  attorney  for  the  appellant  of  a  copy  of  the  judgment  or  order  appealed  from  and 
a  written  notice  of  the  entry  thereof  except  that  the  party  entering  the  judgment  or 
order,  or  serving  the  notice  of  the  entry  thereof,  shall  not  be  entitled  to  further  notice 
to  limit  his  time  to  appeal.    (Am.  by  L.  1^1,  ch.  372,  in  effect  Oct.  1,  1921.) 


ncrifatioii. — Code  dv.  proe.,  (1325,  as  am.  by 
L.  1877,  ch.  416,  L.  1895,  ch.  946,  L.  1909,  ch.  418,  origi- 
nal^ reviMd  from  code  of  proc.,  |  331/ as  am.  by  L.  1876, 
ch.  431. 

KefenneM.— Service  of  notice  of  appeal,  C.  P.  A., 
f  662;  time  not  extended,  except  when  party  dies,  Id., 

Order,  what  constftutes.— People  ex  rel.  Wallkill 
Val.  R.  Co.  y.  Keator,  101 N.  Y.  610.  See  also  cases  cited 
under  1 190,  ante. 


Time  of  appeal.— T.«ne  v.  Wheeler,  101  N.  Y.  17; 
Marsh  v.  Pierce.  110  M.  Y.  639;  Guarantee  Truat.  etc.. 
Co.  V.  Phil.,  R.  &  N.  E.  R.  Co.,  160  N.  Y.  1;  Steamship 
Richmond  Hill  Co.  v.  Seager.  160  N.  Y.  312;  Porter  v. 
International  Bridge  Co.,  163  N.  Y.  79;  Wingert  v.  Kra- 
kauer.  180  N.  Y.  265;  Chase  v.  Ettinger.  185  App.  Div. 
225.  172  N.  Y.  Supp.  746. 

Ixtenslon  of  time. — Hall  v.  Brown,  139  App.  Div. 
388,  124  N.  Y.  Supp.  52. 


§  693.  Security  to  perfect  appeal. 

To  render  a  notice  of  appeal  to  the  court  of  appeals  effectual  for  any  purpose,  except 
in  a  case  where  it  is  specially  prescribed  by  law  that  security  is  not  necessary  to  per- 
fect the  appeal,  the  appellant  must  give  a  written  undertaking  to  the  effect  that  he 
will  pay  all  costs  and  damages  which  may  be  awarded  against  him  on  the  appeal  not 
exceeding  five  himdred  dollars.  The  appeal  is  perfected  when  such  an  undertaking  is 
given  and  a  copy  thereof,  with  notice  of  the  filing  thereof,  is  served."  Provided,  however, 
that  no  security  shall  be  necessary  to  perfect  such  an  appeal,  where  the  appellate  divi- 
sion or  a  judge  of  the  court  of  appeals  shall  certify  that  a  constitutional  question  is  in- 
volved; nor  by  a  claimant  under  the  workmen's  compensation  law  where  the  decision 
of  the  appellate  division  is  not  unanimous,  nor  where  the  decision  of  the  apf)ellate  divi- 
sion is  unanimous  and  such  appeal  is  with  the  consent  of  the  appellate  division,  or 
a  judge  of  the  court  of  appeals.     (Am.  by  L.  1921,  ch.  552,  in  effect  Oct.  1,  1921.) 

f-  Dcrlv»tloii.— Code  civ.  proe.,  i  1826.  without  change  of  FaUnre  to  serre  notice  of  appeal  and  nndcrtakliic. 

■ubstanoe;  originally  reviaed  from  code  of  proe.,  {  334,  — Miller  &,  Sona  Co.  v.  Sergeant  Co.,  220  N.  Y.  609. 

in  part,  and  f  343.  Liability  of  safeties. — ^Bennett  v.  American  Surety 

Bererences.— Waiver  of  aeeurity.   C.    P.  A.,  1 569;  Co..  73  Aro.  Div.  468,  77  N.  Y.  Supp.  207;  Glin  v.  little, 

deposit  in  lieu  of  uibdertaking.  Id.,  §  o64;  new  undertaking,  43  Misc.  421,  89  N.  Y.  Supp.  488;  Uonovan  v.  Claik,  76 


Id.,  1 149;  not  required  of  people.  Id.,  1 570;  nor  of  munioi 
pal  corporation.  Id..  |  571. 

In  general.— <jlallin  v.  The  Allemannia  Fire  Ins.  Co., 
226   N.   Y.   670. 


Hun  339.  27  N.  Y.  Supp.  686;  Sterne  v.  Talbott,  89  Hun 
368.  35  N.  Y.  Supp.  412. 

Stay  of  ptroceealnss. — ^Architectural  Iron  Works  v. 
City  of  Brooklyn.  85N.  Y.  652:  King  v.  Barnes,  107  N. 


•'Costa."— Meyer  v.  Mayo,  193  App.  Div.  882,  183  Y.  645;  Nat.  Sav.  Bank  v.  Slade.  17  App.  Div.  116,  44 

N.  Y.  Supp.  73;  Gatinger  v.  Engelhardt,  26  Misc.  49,  N.  Y.  Supp.  934;  Carpenter  v.  Fisher,  18  App.  Div.  561, 

55   N.   Y.   Supp.   334.  46  N.  Y.  Supp.  5;  Matter  of  Pye,  21  App.  Div.  267,  47 

Snfilciency  of  iindertaklnc.^McElroy   v.    Mum-  N.  Y.  Supp.  689;  Guilfoyle  v.  Pierce,  22  App.  Div.  131. 

ford,  128  N.  Y.  303;  Travis  ▼.  Ttavis.  48  Hun  343,  1  N.  47  N.  Y.  Supp.  899;  Swan  v.  Mut.  Res.  Fund  Amu.,  22 

Y.   Supp.   357.  ^"      -•  ~  

Opportunity  to  flle  andertaidnf.— Wals  v.  Hum 


rich.  158  App.  Div.  584,  143  N.  Y.  Supp.  806. 
Aceeptonce  of  serrlee  of  undertaldns.— GiU>in  v. 

Savage,  138  App.  Div.  416,  124  N.  Y.  Supp.  875. 


Misc.  256,  50  N.  Y.  Supp.  46*  Matter  of  Gihon,  29  Miso. 
273.  61  N.  Y.  Supp.  244.  affd.,  49  App.  Div.  685,  68  N. 


Y.  Supp.  1108;  Sagehomme  v.  Pugh  A  Co.,  53  Misc.  41, 
102  NT  Y.  Supp.  928;  Brie  R.  R.  Co.  v.  Rochester,  C.  E. 
T.  Co.  57  Miso.  180,  182,  107  N.  Y.  Supp.  940. 


§  694.  Security  to  stay  execution  on  judgment  or  order  for  money. 

If  the  appeal  is  taken  from  a  judgment  for  a  sum  of  money,  or  from  a  judgment  or 
order  direcling  the  payment  of  a  sum  of  money,  it  does  not  stay  the  execution  of  the 
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judgment  or  order  until  the  appellant  gives  a  written  undertaking  to  the  effeet  that 
if  the  judgment  or  order  appealed  from  or  any  part  thereof  is  aflirmed,  or  the  appeal 
is  dismissed,  he  will  pay  the  sum  recovered  or  directed  to  be  paid  by  the  judgment  or 
order  or  the  part  thereof  as  to  which  it  is  affirmed.  But  where  the  judgment  or  order 
directs  the  payment  of  money  in  fixed  instalments  the  undertaking  must  be  to  the  effect 
that  the  appellant  will  pay  each  instalment  which  becomes  payable  pending  the  appeal, 
or  the  part  thereof  as  to  which  the  judgment  or  order  is  afl&nnedy  not  exceeding  a  simi 
specified  in  the  undertaking,  which  must  be  fixed  by  a  judge  of  the  court  below. 

Dcrlvatleii.— Oxle  dv.  proo.,  I  18S7.    The  iMt  two  alaera,  22  App.  Div.  98.  47  N.  Y.  Sapp.  770:  lAmport 

■eoteoMB  omitted  here  are  induded  in  »  general  providon  v.  Smedleyf  157  App.  Div.  442,  142  N.  Y.  Supp.  850, 

lelatinc  to  new  or  additional  aeourity.  1 149.  ante.    1 1327.  affd.,  218  N.  Y.  82. 

originaUy  revised  from  code  ofproo.,  f  385.  first  sentence.  LtaMHtr  of  MiraCles.— Goodwin  v.  Bunsl,  102  N.  Y. 

ApimataoiL.— Gilroy   v.    Everson-Hiokok   Co..    120  224;  MoElroy  v.  Mumford,^128  N.  Y^8Q^.  revf.  50  Hun 
App.  Div.  207,  105  N.  Y.  Sapp.  188;  Grow  v.  Gariock. 
20  Hun  698. 

■ffcet  of  widcrtekiiig,— De  Camp  ▼.  Thompeon, 
22  Miso.  385.  50  N.  Y.  Supp.  454.  affd..  159  N.  Y.  444. 

PDrm  of  imdcrtakliig.— Peoples  Trust  Co.  v.  John-  288,  51  N.  Y.  Supp.  900:  Gdder  v.  National  Surety  Co., 

■on.  186  App.  Div.  809.  172  N.  Y.  Suk>.  914.  78  MIso.  88.  137  N.  Y.  Bupp.  716. 

BDroreement  of  JadniMnt  where  seeuiltF  to  ttoy  AUmoiiy.— Oalusha  v.   Galusha,   108  N.   Y.    114: 

oeeatton  not  glTeii.--Matter  of  Meyer,  209  N.  Y.  59.  ACarkoe  v.  American  Surety  Co..  44  App.  Div.  285.  60 

Stay  of  procMdlna.— Eno  v.  N.  Y.  Elev.  R.  Co.,  N.  Y.  Supp.  674,  alfd.,  167  N.  Y.  602.-^oBride  ▼.  Mo- 

15  App.  Div.  386.  44 1^.  Y.  Supp.  61;  Lauz  v.  Gilder-  Bride,  55  Hun  401,  8  N.  Y.  Supp.  448. 

§  696.  Security  to  stay  executian  on  judgment  or  order  for  delivery  of  docu- 
ment or  property. 

If  the  appeal  is  taken  from  a  judgment  or  order  directing  the  assignment  or  deliyery 
of  a  document  or  of  personal  property,  it  does  not  stay  the  execution  of  the  judg- 
ment or  order  until  the  thing  directed  to  be  assigned  or  delivered  is  brought  into  the 
court  below,  or  placed  in  the  custody  of  an  officer  or  receiver  designated  by  that  court, 
or  the  appellant  gives  a  written  undertaking  as  prescribed  in  the  next  section. 

DertfBtlMi.— Code  oiv.  proo..  1 1328,  without  ehange;  In  feneral.— Dady  v.  O'Rourke.  05  App.  Div.  465, 

orynaOy  reviaed  from  eode  of  0roo.,  1 886.  in  part.  72  N.  Y.  Supp.  827. 

BeTcraiee.— Releaee  of  levy  on  peceonai  property  AppUesttoo.— Ryan  v.  Webb,  80  Hun  485;  Bank  el 

pending  appeal.  C.  P.  A.,  |  689.  Havanna  v.  Moore,  8  Wkly.  Dig.  108. 

§  696.  Security  to  stay  execution  on  judgment  for  a  chattel. 

If  the  appeal  is  taken  from  a  judgment  for  the  recovery  of  a  chattel,  it  does  not  stay 
the  execution  of  the  judgment  until  the  appellant  gives  a  written  undertaking  in  a  sum 
fixed  by  the  court  below  or  a  judge  thereof  to  the  e£Fect  that  the  appellant  wiU  obey  the 
direction  of  the  appellate  court  upon  the  appeal. 

Ikriftttlfni. — Code  ofv.  proo..  1 1329.  without  ohange:        SafBclcncy  of  midertakliic.— Ooodwin  v.   Bunsl. 

cridaaUy  reviaed  from  eode  of  proo.,  |  886,  in  part.  102  N.  Y.  224;  Bristol  v.  Qraif.  79  App.  Div.  426. 482,  80 

Ammut  of  nadertakliic.— Dady  v.  O'Rourke,  65     N.  Y.  Supp.  39;  Ryan  v.  Webb,  39  Hun  435. 

App.  Div.  465.  72  N.  Y.  Supp.  827. 
< 

i  597.  Security  to  stay  execution  on  judgment  or  order  directing  conveyance. 

If  the  appeal  is  taken  from  a  judgment  or  order  directing  the  execution  of  a  convesrance, 
or  other  instrument,  it  does  not  stay  the  execution  of  the  judgment  or  order  until  the 
instrument  is  executed  and  deposited  with  the  clerk  with  whom  the  judgment  or  order 
is  entered,  to  abide  the  direction  of  the  appellate  court. 

DevlfAtleB.— Code  civ.,  proo..  1 1330,  without  change;  882.  183  N.  Y.  Supp.  73;  Hatton  v.  MoFaddin,  2  N.  Y. 

onginaUy  revieed  from  eode  of  proo.,  |  337.  Supp.  194,  15  Civ.  Proe.  Rep.  42. 

ArallenttOB.— Wall  v.  Humrioh.  158  App.  Div.  584.        Bkeeatlon  and  depodt  of  InitrnmenU.— <3aluaha 

14rN.  Y.  Supp.  806;  Meyer  v.  Mayo,  IM  App.  Div.  v.  Qaluaha,  108  N.  Y.  114;  Waring  v.  Ayrea.  12  Abb.  Fr. 

^  §  G98.  Security  to  stay  execution  on  judgment  or  order  for  the  sale  or  posses-* 
lion  of  real  property. 

If  the  judgment  or  order  directs  the  sale  or  the  delivery  of  the  possession  of  real  prop- 
rty,  or  entitles  the  respondent  to  the  immediate  possession  thereof,  an  appeal  does 
lot  stay  the  execution  of  the  judgment  or  order  until  the  appellant  gives  a  written  under- 
ftking  to  the  effect  that  he  will  not,  while  in  possession  of  the  property,  commit  or  suffer 
0  be  committed  any  waste  thereon;  and  if  the  property  is  in  his  possession  or  under 
18  control,  the  undertaking  must  aiao  provide  that  if  the  judgment  or  order  is  affirmed 
T  the  appeal  \b  dismissed,  and  there  is  a  deficiency  upon  a  sale,  he  will  pay  the  value 
^  the  use  and  occupation  of  such  property,  or  the  part  thereof  as  to  which  the  judg* 
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ment  or  order  is  afl&rmed,  from  the  time  of  taking  the  appeal  until  the  delivery  of  the 
possession  thereof,  pursuant  to  the  judgment  or  order,  not  exceeding  a  specified  sum 
fixed  by  a  judge  of  the  court  below.  If  the  judgment  directs  a  sale  of  real  property 
upon  the  foreclosure  of  a  mortgage  and  an  appeal  is  taken  by  a  party  against  whom  payment 
of  the  deficiency  is  awarded  by  such  judgment,  the  undertaking  must  also  provide  tiiat 
if  the  judgment  is  affirmed  or  the  appeal  is  dismissed  the  appellant  will  pay  any  defi- 
ciency which  may  occur  upon  the  sale,  with  interest  and  costs,  and  all  expenses  charge- 
able against  the  proceeds  of  the  sale,  not  exceeding  a  sum  fixed  by  a  judge  of  the  court 
below. 


DerlTatloii. — Code  oiv.  proe.,  1 1331,  aaam.  by  L.  1870, 
oh.  542,  L.  1897,  cfa.  119.  without  change;  orifinaUy  re- 
vised from  code  of  proc,  f  338. 

KeferencM. — Order  to  stay  proceedings  upon  appeal 
to  appellate  division,  C.  P.  A.,  ||  614.  615. 

Appllcatton. — ^Rosenbaum  v.  Tobler,  31  App.  Div. 


312.  54  N.  Y.  Snpp.  1114;  Commercial  Bank  v.  Folts. 
35  App.  Div.  237,  54  N.  Y.  Supp.  764. 


Vnaertaldnf   Teqiiired.— Stembach 
29  App.  Div.  480,  51  N.  Y.  Supp.  1068. 


WlMB  nndcrteldiic  not  required.— I^Gdwood  Park 
Co.  v.  Baker.  142  App.  Div.  495,  127  N.  Y.  Supp.  48; 
Mutual  Life  Ins.  Co.  v.  Robinson,  23  Miao.  563,  62  N. 
Y.  Supp.  795. 

nreet  of  midertoldiM.— Werner  v.  Tuoh,  119  N.  Y. 
632;  New  York  Security  Co.  v.  Saratcoa  Gas  Co.,  5  App. 
Div.  535,  39  N.  Y.  Supp.  486;  Union  Bank  of  Brookbrn 
V.  Amen^nBondingJJo.,  174  Aim.  Div.  542,  161  N.  Y. 

1  Hi 


V.    Friedman,     Supp.  655;  Grow  v.  Garlook,  29  Hun  598. 


§  699.  Form  of  undertakmg  where  appeal  from  judgment  or  order  of 
affirmance. 

Where  the  judgment  or  order,  from  which  an  appeal  is  taken,  to  the  court  of  appeals, 
affirms  a  judgment  or  order  to  the  effect  specified  in  either  of  the  last  five  sections,  the 
undertaking  must  be  the  same  as  if  the  judgment  or  order  which  the  appeal  is  so  taken 
was  to  the  same  effect  as  the  judgment  or  order  so  affirmed. 

DeriVAtloii.~-Code  oiv.  proo.,  fi  1332.  without  chanoe.     303,  810,  revg.  59  Hun  173,  13  N.  Y.  Supp.  437;  Brint 
Construettoii.— MoElroy  v.  Muxnfcwd,   128  N.   Y.     v.  Brown,  13  Abb.  N.  C.  481. 

§  600.  The  last  six  sections  qualified. 

The  last  six  sections  do  not  extend  to  a  case  where  it  is  specially  prescribed  by  law 
that  an  appeal  may  be  taken  or  the  execption  of  a  judgment  or  order  appealed  from 
may  be  stayed,  without  security,  or  where  the  security  to  be  given,  for  either  purpose, 
is  specially  r^ulated  by  law. 

Derivatloii. — Code  oiv.  proo.,  f  1338,  without  chance. 

§  601.  Case  on  appeal  where  verdict  was  subject  to  opinion  of  court 

Where  an  appeal  to  the  court  of  appeals  from  a  judgment  rendered  by  the  appellate 
division  of  the  supreme  court  upon  a  verdict  subject  to  the  opijoion  of  the  court  has 
been  perfected,  a  case,  containing  a  concise  statement  of  the  facts,  of  the  questions  of 
law  arising  thereupon,  and  of  the  determination  of  those  questions  by  the  appellate  division, 
must  be  prepared  and  settled  by  or  imder  the  direction  of  the  court  beloW  and  annexed 
to  the  judgment>-n>ll.  An  exception  is  not  necessairy  to  enable  the  court  of  appeals  to 
review  the  determination  of  a  question  of  law  arising  upon  the  verdict.  A  certified  copy 
of  the  case  must  be  transmitted  to  the  court  of  appeals  instead  of  the  case  upon  which 
the  judgment  of  the  court  below  was  rendered.  The  court  below  or  a  judge  thereof  may 
extend  the  time  limited  by  law  within  which  the  papers  must  be  transmitted  to  the 
court  of  appeals  for  the  purpose  of  enabling  the  appellant  to  procure  the  case  to  be  pre- 
pared or  settled. 

DeriVAtlon«~Code    ohr.    proc.,     (1380,  as  am.  by  TiVfunMrnt  of  case.— People  v.  Featherly,  131  N.  Y. 

L.  1895,  eh.  946,  without  ohange;  orisinally  revised  froni  597. 

parts  of  H  333,  265  of  code  of  ]^oc.  Effect  of  fkllnre  to  state  CMt8>    ete.— Jaoox    v. 

References. — Cases  and  points  to  be  printed,  rules  of  Cameron,  49  N.  Y.  645;  Reinmiller  v.  Slddmore,  59  N. 

court  of  appeals,  5;  as  to  manner  of  printing,  code  etv.  Y.  661;  Evarts  v.  Kiehl,  102  N.  Y.  296:  Cowenhoren  v. 

proo.,  i  796;  appellant  to  serve  copies  of  case,  rules  of  Ball,  118  N.  Y.  231;  South  Bay  Co.  v.  Howey,  190  N.  Y. 

court    of  appeiaJs,    6;    o<^iee   of  case  and   pomts  to  be  240,  revg.  113  App.  Div.  382,  98  N.  Y.  Su|>p.  909. 
furnished,  and  copies  of  points  to  be  served,  rules  of  court 
of  appeals,  7. 

§  602.  When  reversal  presumed  not  to  be  on  a  question  of  fact. 

Upon  an  appeal  to  the  court  of  appeals  frcnn  a  judgment  reversing  a  judgment  entered 
upon  the  report  of  a  referee  upon  the  special  verdict,  or  upon  a  general  verdict  with 
special  findings,  of  a  jury  or  a  decision  or  a  determination  in  the  tnal  court,  or  from  an 
order  granting  a  new  trial  upon  such  a  reversal,  it  must  be  conduaively  presumed  that 
the  judgment  was  not  reversed,  or  the  new  trial  granted,  upon  a  question  of  fact,  unless 


Art.  38  APPEALS  TO  COURT  OF  APPEALS  §S  603-e06 

the  particular  question  or  questions  of  fact  upon  which  the  reversal  was  made  or  the 
new  trial  was  granted  are  specified  and  referr^  to  by  number  or  other  adequate  design 
nation  in  the  body  of  the  judgment  or  order  appealed  from.  (Am.  by  L.  1921,  ch.  372, 
in  effect  Oct.   1,   1921.) 

DcrlTfttleii. — Code    dv.  proo.,     )  1338,    as    am.  by  reth,  169  N.  Y.  437,  440;    Nat.    Plroteotive   Assn.   v. 

1895,  eh.  946,  L.  1912.  oh.  961.  without  change;  ori«i-  Cuimmzur,  170  N.  Y.    315.   325;    Bates  v.    Holbrook.. 

naUy  revised  from  eode  of  mroe.,  |l  268.  272,  in  part.  171    N.  Y.   460.   468:    Matter   of  Miles,    172   N.    Y. 

to  fencraL— Peopla    t.    Redmond.    225  N.  Y.  206;  75.  82;  Van  Stolen  v.  City  of  New  York,  172  N.  Y.  604; 

Hatter  of  Reisfield,  227  N.  Y.  187.  Gates  v.  Dudfeon,  178  N.  Y.  426;  Henken  v.  Schwioker, 

••DetcrmliuitfOB   In    the   trtal   court.'*— Henavie  174  N.  Y.  298;  Dunlap  A  Co.  v.  Young.  174  N.  Y.  327; 

▼.  N.  Y.  C.  A  H.  R.  R.  Co.,  154  N.  Y.  278.  Lehigh  VaBey  Ry.  Co.  v.  Adam,  176  N.  Y.  420;  Blumen- 

Biamtimtlon  and  deaigiiatlon  of  Dncte  by  ftppd-  berg  Press  v.  Mut.  Mer.  Agency.  177  N.  Y.  862;  People 

Iftte  diTlsloii.— Larldn  y.  New  York  Telephone  Co.,  ezreLBerlingery.  Wells.  178  N.Y.  411;  Sohulti  v.  Good- 

220  N.  Y.  27;  Union  Trust  Go.  of  Rochester  v.  OUyer.  stein,  180  N.  Y^  248;  Butler  v.Wngbt,  186  N,  Y.  259. 

155  App.  DiT.  646,  140  N.  Y.  Supp.  681.  revj 

New  trtel.-Oueeney  v.  Wilb,  235  N.  Y.  874.  v.  I 

New  flndlnis  by  Appellate  division.— People  ex  622, 

rel.  Blackburn  v.  Hudson  Valley  Railway  Co..  218  N.  Y.  revg.  126  App.  Div.  105, 110  N.  Y.  Supp.  282:   McKinley 

<4&  V.  Hessen,  202  N.  Y.  24.  revg.  135  App.  Div.  832,  120 

Pveramptloii  as  to  aMstlon  off  law.--Ward  t.  N.  Y.  Supp.  257;  McGibbon  v.  Tarboz,  205  N.  Y.  271; 

Craig,  87  N.  Y.  550;  Davis  v.  Leopold,  87  N.  Y.  620:  Seeman  v.  Levine,  205  N.  Y.  514;  Hearst  ▼.  N.  Y.  C.  ft 

Matter  of  Haxton,  102  N.  Y.  157;  Inglebart  v.  Thousand  H.  R.  R.  Co.,  215  N.  Y.  268:  Moore  v.  Vulcanite  Port- 

Island  Hotel  Co.,  109  N.  Y.  454;  Roberts  t.  Tobias,  120  land  Cement  Co.,  220  N.  Y.  320;  Levy  v.  Loovre  Realty 

N.  Y.  1;  Whitman  v.  Foley,  125  N.  Y.  651;  Hannigan  Co.,  222  N.  Y.  14;  Cannon  v.  Fargo.  222  N.  Y.  321; 

V.  Allen,  127  N.  Y.  639;  Bomeialer  v.  Fozster.  154  N.  Y.  Conway  v.  Naylor.  222  N.  Y.  437;  Seneca  Distributing 

229;  Parker  v.  Day.  155  N.  Y.  383;  Snyder  v.  Seaman,  Co.  v.  Fulton.  227  N.  Y.  48;  People  v.  Hudson  River 

157  N.  Y.  449;  Petrie  v.  Trusteee  of  Hamilton  CoQege,  ConMefdng  Railroad  Coxpoimtion,  228  K.  Y.  203;  Mo- 

158  N.  Y.  458;  People  v.  Adirondack  Ry.  Co..  160  N/V.  KellarvVAmerioan  Synthetic  Dyes,  229  N.  Y.  106;  Matter 
225;  Gannon  v.  McGuire,  160  N.  Y.  476;  Lannon  v.  of  Shonts.  229  N.  Y.  374;  Bonnette  v.  Molloy.  153  App. 
Lyxuih,  160  N.  Y.  483;  Smith  v.  Syracuse  Imp.  Co.,  161  Div.  73, 81, 138  N.  Y.  Supp.  67. 

K.  Y.  484;  Wetmora  v.  W^tewre,  J62  N.  Y.  50S:  Spenoe  PresAmptlon.    when    not    appileattle.--S«ed    v. 

V.  Ham,  163  N.  Y.  220;  National  Harrow  Co.  v.  Bement,  Behiord  R»ilty  Co^  222  N.  Y.  693. 

163  N.  Y.  505;  Newman  v.  N.  Y.  Mut.  Sav.  Assn.,  164  Eiamlnatloii  off  record.— Hirsohfield  v.  Fitsgerald, 

N.  Y.  248;  Van  Buren  v.  Wother,  164  N.  Y.  368;  Hinokel  157  N.  Y.  166;  Griggs  v.  Day,  158  N.  Y.  1;  Health  Dept. 

T.  Stevens.  165  N.  Y.  171;  People  ex  rel.  Manhattan  Ry  v.  Dassori.  159  N.  Y.  225;  O'Brien  v.  East  River  Bridge 

Co.  V.  Bark^  165  N.  Y.  305:  Queen  v.    Weaver.    166.  Co..  161  N.  Y.  539. 

N.  Y.  898;  Townsend  v.  Bell.   167  N.  Y.    462;  Dan-  Fower  off  court  off  appeals  where    reversal  on 

hauser  v.   Wallenstein,    169    N.  Y.    199.    206;    Cans  oneetlon  off  law  only.— Davenport  v.  Palmer.  211  N. 

V.  Lancaster,   169  N.  Y.  357,  363;  Matter  of  Brand-  Y.  596,  revg.  152  App.  Div.  761,  137  N.  Y.  Supp.  796. 

» 

§  603.  Review  ci  intermediate  determination  of  appellate  division  upon  appeal 
from  final  judgment 

Where  final  judgment  is  taken  at  a  special  term  or  trial  term,  or  pursuant  to  the  di- 
rections of  a  referee,  after  the  affirmance,  upon  an  appeal  to  the  appellate  division  of  the 
supreme  court  of  an  interlocutory  judgment;  or  after  the  refusal  by  the  appellate  division 
of  a  new  trial,  either  upon  an  application  made  in  the  first  instance  at  a  term  of  the 
appellate  division,  or  upon  an  appeal  from  an  order  of  th^  special  term,  or  of  the  judge 
before  whom  the  issues  of  questions  of  fact  were  tried  by  a  jury;  on  an  appeal  to  the*court 
of  appeals  from  the  determination  of  the  appellate  division  upon  the  appeal  from  the  final 
jud^ent,  the  determination  of  the  appellate  division  affirming  the  interlocutory  judgment 
or  refusing  the  new  trial  may,  at  the  election  of  either  party,  be  reviewed  thereupon. 
If  the  respondent  elects  to  bring  it  up  for  review,  he  may  take  a  cross-appeal  therefrom, 
notwithstanding  the  expiration  of  the  time  to  take  an  original  appeal  therefrom. 

DslvattOB.— Code  dv.  proc.,  1 1350,    as    am.    by  v.  Barber,  24  App.  Div.  53.  49  N.  Y.  Supp.  123;  Seward 

L.  1895,  oh.  946,  as  to  appeal  to  court  of  appeals.    The  v.  Davis,  148  App.  Div.  805,  133  N.  Y.  Supp.  384. 

seetion  as  to  power  of  appellate  division  included  under  On  appeal  to  eonrt  of  appeals. — Duryea  v.  Vos- 

"Anpeals  to  appellate  division,"  |  619,  poet.  burg,  121  N.  Y.  57;  Rich  v.  Manhattan  Ry.  Co..  150  N. 

■€rcr«iic«.—iSee  sections  referred  to  under  1 611,  post.  Y.  542;    Waldo  v.  Schmidt,  198  N.  Y.  193;  Logan  v. 

AppUeatton.— Martin  v.  Piatt,  131  N.  Y.  641;  Aveiell  Quggenheim,  230  N.  Y.   19. 

CMts.-08bom  V.  Cardesa,  208  N.  Y.  131. 

§  604.  Judgment  or  order  of  court  of  appeals. 

In  any  action,  on  any  appeal  to  the  court  of  appeals,  the  court  may  either  modify  or 
affirm  the  judgment  or  order  appealed  from,  award  a  new  trial,  or  grant  to  either  party 
such  judgment  as  such  party  may  be  entitled  to. 

,D«lfatloii.— Codedv.proo.,|1337,asam.byL.  1894  Y.  168;  Pray  v.  New  York  State  Nat.  Bank,  211  N.  Y. 

cii..688,  L.  1896,  eh.  946.  last  sentence.    The  first  dause  231;  Moigan  v.  Sanborn,  225  N.  Y.  454. 
omitted  'as  covered  by  i  589.  subd.  ^2,  ante.    The  sec-         New   trial.— Bonnette  v.   Molloy,   209  N.   Y.    167. 

ond  dause  is  induded  in  1 589,  subd.  3,  ante.  modfg.  153  App.  Div.  73,  138  N.  Y.  Supp.  67;  Pangbum 

^to  feocffal^— Duiyea  v.  Vosburgh,   121  N.  Y.  57;  v.  Bmok  Motor  Co.,  211  N.  Y.  228,  revg.  161  App.  Div, 

Gifanour  v.  Colcord,  183  N.  Y,  342.  756,   137  N.  Y.  Supp.  37. 
Scope  of  JadKiiiciit.-~Farleigh  v.  Cadman,  159  N. 

§  606.  When  judgment  absolute  to  be  rendered  and  proceedings  thereupon. 

Upon  an  appeal  from  an  order  granting  a  new  trial  on  a  case  or  exceptions,  if  the 
court  of  appeals  determines  that  no  error  was  committed  in  granting  the  new  trial,  it 

nt 
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it  absolute  upoa  the  ri^t  of  the  appellant;  and  after  it«  judgment 
I  the  court  below,  aa  assessment  of  damages,  or  any  other  prooeed- 
sr  the  ju(%nent  effectual,  may  be  had  in  the  latter  eourt. 

pros.,  I  IH.  ■Bsond  ■BtitaDD*.  AmwWBt  •!  4UIU 

ErTiMdIromoodiofpriM.,111,  R.  B.  Co.,  ISl  N.  Y.  i 

8unt)rCo.*.AiiuriBuBnwioECo..l83N.Y.  Z8S,  ivn. 

«atet^Tri*b*r     V.      Nmr  >3  App.  DW.  AOO.  87  N,  Y.  Supp.  1130;  Yn  v.  WUV 

lAilway  Coy    MS  App.  Dtr.  mon.  M  Am.  Div.  317, ^"^  "  —    " 

Wbldnc  T.  FUsEly  Uut.  LiJ<  v.  Faddu,  M  ttiac.  IM, 
134  N.  Y.  Supp.  896;  Bon- 
S6,  lU  M.  Y.  Bupp.  758. 


)rder  of  the  court  of  appeals  must  be  remitted  to  the  court  below 
ding  to  law. 

KruU, 


—Patten  t.  Bdtt.  HI  N.  Y.  Ml    Sai;  Matter  of 


ion  of  undertaMng  on  appeal  from  judgment  of  reversal  hy 

sen  to  the  court  of  appeab  from  a  jddgnient  ot  reversal  of  the  appel- 
irt  of  appeals,  on  motion,  may  cancel  an  undertaking  given  on  appeal 
iaion  and  release  the  surety  thereon,  if  satisfied  that,  on  the  appeal 

als,  no  part  of  the  judgment,  so  reversed,  can  be  reinstated. 

ma.,  llSSSa,  aa  addad  by  L.  1619.  c^.  370,  without  Amatt. 


art.  89  .     APPEAI^  TO  APPELLATE  DIVISION  §§  608,  609 


ARTICLE  39 
Appeals  to  fhe  appellate  division  of  the  supreme  court 

See.  608.  Appeal  from  final  judsment* 

609.  Appeal  from  older  of  eourt  in  actkm. 

610.  Appeal  from  iodge's  order  in  an  action. 

611.  Appeal  from  interiooutoiy  judgment. 

612.  Limitation  of  time  to  appeal. 

613.  Stay  by  appellate  division  pending  appeal. 

614.  Stay  of  ezeoution  of  judgment  or  order. 

615.  Stay  of  prooeedingi  without  order. 

616.  Reoord  on  appeal. 

617.  Where  appeal  to  be  heard. 

61&  Ramorafof  appeal  to  another  department. 

619.  Review  limited  to  matters  not  prevloualy  dispoaed  of  by  appellate  diviglon. 

620.  Order  of  reverMl  to  specify  grounds. 

621.  Entry  of  judgment  or  order  of  appellate  division. 

> 

§  608.  Appeal  from  final  judgment. 

An  appeal  may  be  taken  to  the  appellate  division  of  the  supreme  court  from  a  final 
judgment  rendered  in  the  supreme  court  upon  a  trial  by  a  referee,  or  by  the  court  with- 
out a  jury,  or  upon  the  verdict  of  a  jury,  upon  questions  of  law,  or  upcni  the  facts,  or 
iqion  bot^. 

Berimtloii. — Code  dv.  proo.,    f  1346.  as  am.  by  L.     Smith  v.  Smith,  216  N.  Y.  495;  Hatch  v.  Spooner.  1 


Of  the  seoona  eentenoe  oi  eoae  oiv.   proo.,   |W9.    Tbe  wnitbeok,  do  App.  mr.  iw>,  oo  im.  x.  0upp.  v^x;  iieaaier 

Utter  part  of  1 993  aeems  oovwedbythe  general  language  v.  De  Lovnea.  160  App.  Div.  868,  185  N.  Y.  Bupp.  948; 

of  oode  eiv.  proe.,    1 1817,    re-enaoted  ae  f  584,  ante.  Dann  y.  Palmer,  151  App.  Div.  151. 135  S.  Y.  Supp.  411. 

Mtadeton  t.  Qlubridge,  213  N.  Y.  499,  confirms  this  AppMd  ffoni  fadf ment  atone. — ^Neubauer   v.  Nae- 

«hange  in  pfaneeology.    1 1346,  originally  revised  from  tau  Electric  R.  &.  Co.,  191  App.  Div.  732.  182  N.  Y. 

eode  of  proo.,  f  848,  in  part.  Supp.  20. 

!■  geiiflffal. — ^People  v.  Redmond.  225  N.  Y.  206.  Ffom  Jodcment  on  verdlet. — ^Pharis  v.  Gere,  112 

Oonstraetlon.— Middleton  'v.   Whitebridge,  213  N.  N.  Y.  406;  Voisin  v.  Commerce  Mut.  Ins.  Co.,  123  N.  Y. 

Y.  490.  120:  Collierv.  Collins,  172  N.Y.  99;  Volkommer  v.  Cody. 

Appttcatton.— Mosler  Safe  Co.  v.  Brenner.  100  Misc.  177  N.  Y.  123;  AMen  v.  Knights  of  Maccabees,  178  N. 

107,  165  N.  Y.  Supp.  836;  Denise  v.  Denise.  41  Hun  9;  Y.  535;  McKellar  v.  American  Synthetic  Dyes,  229  N. 

Hatch  V.  Stewart.  42  Hun  164.  Y.  106;  Frandsoo  v.  Mayor,  etc.,  24  App.  Div.  22,  48 

flower  of  appdUte  dlvlslon.~Matter  of  Sneider,  N.  Y.  Supp.  911;  Wood  v.  Fiske,  175  App.  Div.  135,  161 

95  App.  Div.  149,  88  N.  Y.  Supp.  847;  Muck  v.  Hitch-  N.  Y.  Supp.  1097. 

cock.  149  App.  Div.  328,  134  N.  Y.  Supp.  271;  Dann  v.  From  Jndniient  dtemltttiM;  eomptailnt.— Rollins  v. 

'"'"*"'""'"''       .411;  Church  Bowman  Cycle  Co.,  96  App.  Div.  365,  89  N.  Y.    Supp. 

1002;  289:  Jomb  v.  Sabin,  122  App.  Div.  666,  107  N.  Y.  Suj 


Pafaner,  151  App.  Div.  151,  135  N.  Y.  Supp.  411;  C 
V.  Wilson,  152  App.  Div.  844,  187  N.  Y.  Supp. 
Bissell  V.  Myton,  160  App.  Div.  268.  145  N.  Y. 


jsisseii  V.  Myton,  lou  App.  i^iv.  :«09.  i40  N.  x.  Supp.  508;  Eng^eer Co.  v.  Herring-Hall-Marvin  Safe  Co., 

591;  Buesjnuki  v.  Anderson.  174  App.  Div.  790,  156  N.  App.  Div.  123,  138  N.  Y.  Supp.  881;  Hixsoh  v.  Uchenstein, 

Y.  Supp.  607;  Boskowits  v.  Continental  Ins.  Co.,  175  79  Misc.  31, 139  N.  Y.  Supp.  4. 

Add.  Div.  18,  161  N.  Y.  Supp.  68a  From   Jiidfment    npon    ple»41nf8«— Mitdiell    v. 

MO  oppfBOl  from  '^decision.**— Tisdale  v.   Moora,  Dunmore  Realty  Co.,  135  App.  Div.  583,  120  N.  Y. 


146  App.  Div.  561.  131  N.  Y.  Supp.  141.  Supp.  771. 

Ftnol  Jndcment.— Matter  of  Kreischer's  Est.,   30        tteflew   on  appcol  from  Jadgment,— Altman   ft 

Co.  V.  Durland,  185  App.  Div.  114,  173  N.  Y.  Supp.  62. 

Orders  sopportlng  Judcmient.— >Metsler  v.  Fidelity 

dc  Deposit  Co.,  183  App.  Div.  476.  171  N.  Y.  Supp.  77. 


S^  335;  Gaicsynski  v.  Russell.  75  Hun  512.  27  N.  Y.        i^ipeal  f^m  order  denyfnc  new  trlal.^Matter 

Supp.  461.  of  Wunsoh.  188  App.  Div.  897,  175  N.  Y.  Supp.  927. 
^  WJhere  trial  wm  by  court  or  referee.— Lowery  v.        Sabaeqaent  Appeal  from  order  deny! nc  new  trial. 

Erddne,  113  N.  Y.  52;  Healy  v.  Clark,  120  N.  Y.  642;  — Hein  v.  Hein.  US  App.  Div.  247.  132  N.  Y.  Supp.  111. 

§  609.  Appeal  from  order  of  court  in  action. 

An  appeal  may  be  taken  to  the  appellate  division  of  the  supreme  court  from  an  order 
in  an  action,  upon  notice,  made  at  a  special  tenn  or  trial  term  of  the  supreme  court 
in  either  of  the  following  cases: 

1.  Where  the  order  grants,  refuses,  continues  or  modifies  a  provisional  remedy;  or 
settles,  or  grants,  or  refuses  an  application  to  resettle  a  case  on  appeal  on  a  bill  of  exceptions. 

2.  Where  it  grants  or  refuses  a  new  trial;  except  that  where  specific  questions  of  fact 
arising  upon  the  issues  in  an  action  triable  by  the  court  have  been  tried  by  a  jury,  pur* 
suant  to  an  order  for  that  purpose,  an  appeal  cannot  be  taken  from  an  order  granting 
or  refusing  a  new  trial  upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  effects  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  action  and  {nrevents  a  judgment  from  which  an 
appeal  might  be  taken. 


§§  610-«12 


CIVIL  PRACTICE  ACT 


art  99 


6.  Where  it  determines  a  statutory  provision  of  the  state  to  be  unoonstitution^d;  and 
the  determination  appears  from  the  reasons  given  for  the  decision  thereupon  or  is  neo- 
essarily  implied  in  the  decision. 

An  order  made  upon  a  summary  application  after  judgment  is  deemed  to  have  been 
made  in  the  action  within  the  meaning  of  this  section. 

DerlTAtfon.— Code  dv.  proe.,  1 1347,  as  am.  by  L.  Order  of  rcffcrenee.— Peopb  ez  reL  Keator  t.  Moaa, 

1895,  eh.  946,  without  change  of  mibaUnoe.     Obaolete  6  App.  Div.  414,  39  N.  Y.  Sapp.  390;  Rotiyn  Heighta  L. 

proviaiona  onutted.    The  deouions  limit  tlie  ri^t  towp-  Go.  ▼.  Bumms,  22  App.  Div.  6M,  48  N.  Y.  fiupp.  15; 

peal  from  an  wder,  procured  "upon  notice,     and  the  Read  v.  Lolin,  31  Hun  286;  Central  Trust  Co.  t.  N.  Y. 

preliminary  part  of  the  section  has  been  amended  to  City  A  N.  R.  Co.,  42  Hun  602;  Fiancis  v.  Porter,  88  Hun 

clarify  its  meaning.    )  1347,  originally  revised  from  code  325,  34  N.  Y.  Bupp.  762. 

of  proc.,  1349.  Order  ■■faitlnr  sabstenttftl  riclit.— >£iv«rmore  v. 

AppUcftilon.— Boechat  v.  Brown,  9  App.  Div.  369.  Bainbiidge,  56  N.  Y.  72;  HaiMver  I^  Ins.  Co.  v.  Tom- 

41  N.  Y.  Supp.  467;  Manheim  v.  Setis,  36  App.  Div.  linson.  58  N.  Y.  215;  Martin  v.  Windsor  Hotel  Co.,  70 

352,  55  N.  Y.  Supp.  321;  Banes  v.  Rainey,  130  App.  Div.  N.  Y.  101;  Matter  of  Wendler  Machine  Co.,  2  App.  Div. 

465.  114  N.  Y.  Supp.  986;  Voisin  v.  Commercial  Mutual  16,  37  N.  Y.  Supp.  444;  Ellensohn  v.  Keyps.  6  App.  Div. 

Ins.  Co.,  56  Hun  215,  9  N.  Y.  Supp.  267,  affd.,  123  N.  Y.  601,  39  N.  Y.  Supp.  774;  Matter  of  Pattenon.  12  App. 

120;  Moschell  v.  Boor,  66  Hun  557.  21  N.  Y.  Supp.  683;  Div.  123.  42  N.  Y.  Supp.  495:  Matter  of  Attomey-Gen- 

Wright  v.  Chapin,  74  Hun  521,  26  N.  Y.  Supp.  825;  eral,  22  App.  Div.  285.  47  N.  Y.  Supp.  883;  People  ez  rsL 

Matter  of  Board  of  Charities,  76  Him  74,  27  N.  Y.  Supp.  Morse  v.  Nussbaum,  55  App.  Div.  245,  67  N.  Y.  Supp. 

856.  492,  revd.  on  other  grounds,  168  N.  Y.  89;  Title  Guar. 

Provteloiuil  remedy,    order  j|nuitliig.r— Marty    v.  ft  T.  Co.  v.  American  P.  A  Const.  Co..  95  App.  Div.  192^ 

Marty.  66  App.  Div.  527,  73  N.  Y.  Supp.  369;  Aldmger  88  N.  Y.  Supp.  502;  City  of  New  York  v.  Montague, 

V.  Pugh.  57  Hun  181,  10  N.  Y.  Supp.  684,       "     ~  ~  " 

Y.   403. 

Blandjuniu. — ^People  ex  reL  Ackerman        __ 

App.  Div.  26,  39  N.  Y.  Supp.  514;  People  ex  rel.  FIske  Supp.  244;  Levine  v.  Proaer.  88  Mise.  IM,  144  N.  Y. 

V.  Divermann,  83  Hun  181.  31  N.  Y.  Supp.  593;  People  Supp.  746;  Cruner  v.  Loyeioy,  41  Hun  581;  TaUman  v. 
ex  reL  Ranton  v.  City  of  Syracuse,  88  Hun  203,  84  N. 


amt;  Aiomger     oo  x^.   z.  isupp.  ouk;  \jny  m  new  xotk  v.  jnoncague, 

affd.,  132  N.     149  App.  Div.  601,  134  N.  Y.  Supp.  89:  Mahoney  v.  8ut- 

phin,  164  App.  Div.  794,  150  N.  Y.  Supp.  206;  Winch 

V.  Lumb,  6     V.  Farmers*  Loan  A  Trust  Co.,  11  Misc.  390.  32  N.  Y. 


Y.  Supp.  661. 

Order  off  surrosste's  eoiiri.~Matter  of  Hemandes, 
158  App.  Div.  815.  144  N.  Y.  Supp.  150. 

Order  ander  code  elv.  proe.*  1 947.— Mitchell  v. 


Hinman.  10  How.  Pr.  89. 

Orders  not  appeoUble* — ^Mooney  v.  Byrne,  1 
Div.  316.  37  N.  Y.  Supp.  388;  Matter  of  Fbhing  Cli    . 
5  App.  Div.  288,  39  N.  Y.  Supp.  124;  Uncles  v.  Herts. 
19  App.  Div.  165,  45  N.  Y.  Supp.  894;  Campbell  v. 


Dimmore  Realty  Co.,   135  App.  Div.  583,   120  N.  Y.     Brock's  Com.  A^ncy.  38  App.  Div.  137,  56  N.  Y.  Supp. 
_  __    .        ._-   .        _.        --    ___     640;MatterofReddish.47App.Div.  187.  62  N.  Y.  8ui». 


Supp.  771;  Loughlin  v.  Wocker,  ^52  App.  Div.  466.  137 
N.  Y.  Supp.  257;  Mutual  B 
494,  174  N.  Y.  Supp.  730. 


Supp.  257;  Mutual  Braid  Co.  v.  JefferB,  106  Misc. 


^% 


Order  for  seCtteinent  or  resetttement  of  ease. — 

Csatllos  V.  Met.  St.  Ry.  Co..  63  App.  Div.  271,  71  N.  Y. 
Supp.  254;  Waltham  Mfg.  Co.  v.  Brady.  67  App.  Div. 


261;  Clowes  v.  Berokmanns,  58  App.  Div.  488,  69 

Supp.  340;  Kley  v.  Higgins,  59  App.  Div.  681,  69  N.  Y. 

Supp.  826;  Brown  v.  Brown,  64  App.  Div.  544.  72  N.  Y. 

Supp.  309;  Smith  v.  Thoinpson,  118  App.  Div.  6,  102 

_  _^,  -.^  N.  Y.  Supp.  336;  Hayes  v.  Hayes,  141  App.  Div.  35.  126 

102,  73  N.  Y.  Supp.  540;  Matter  of  National  Giamo-  N.  Y.  Supp.  652;  Harding  v.  Conlon,  146  App.  Div.  842, 
phone  Corp.,  82  App.  Dxv.  593,  81  N.  Y.  Supp.  853;  131  N.  Y.  Supp.  903;  Mooxe  v.  American  Molasses  Co.» 
Oleason  v.  Smith,  84  Hun  546.  179  App.  Div.  505,  166  N.  Y.  Supp.  4:  Denslow  v.  Brush, 

Order  Knnttnc  or  ref^lng  new  trial  opon  merits.  9  Misc.  337,  29  N.  Y.  Supp.  705;  Aoherly  v.  Osbom,  la 
— Rowe  V.  Hendricks.  216  N.  YT  700;  Anderson  v«  Carter.  Misc.  323,  34  N.  Y.  Supp.  459;  Ludwig  v.  Gove,  14  Mise. 
24  App.  Div.  462,  49  N.  Y.  Supp.  255.  affd.,  165  N.  Y.  238.  35  N.  Y.  Supp.  714<;  Biggert  v.  Nichols,  18  Misc. 
624;  Sterling  v.  Bull,  26  App.  Div.  64,  50  N.  Y.  Supp.  596,  42  N.  Y.  Supp.  472;  People  ex  rel.  Schlehr  v.  Com- 
209;  Qelder  v.  International  Ore  Treating  Co.,  148  App.  mon  Council,  30  Uun  636;  Dawson  v.  PaaanSi  74  Hun 
Div.  637,  133  N.  Y.  Supp.  214;  Spencer  v.  Hardin,  149  221,  26  N.  Y.  Supp.  227;  Stokes  v.  Stokes,  76  Hun  314, 
App.  Div.  667.  134  N.  Y.  Supp.  373;  Babad  v.  Cotton  28  N.  Y.  Supp.  165;  Kelly  v.  Jay,  79  Hun  535.  29  N.  Y. 
Dental  Assn.,  150  App.  Div.  561.  135  N.  Y.  Supp.  555;  Supp.  933;  Lee  v.  Fimhen.Sl  Hun  81.  30  N.  Y.  Supp. 
Bowen  v.  Becht.  35  Hun  434;  Lefrois  v.  County  at  Mon-     800;  First  Nat.  Bank  v.  Eaton.  85  Hun  106,  82  N.  Y. 


roe,  88  Hun  109,  34  N.  Y.  Supp.  612. 


Supp.   652. 


§  610.  Appeal  from  judge's  order  in  an  action. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the  supreme  court  from  an 
order  made  in  an  action,  upon  notice,  by  a  judge  or  justice  out  of  court,  in  a  case  where 
an  appeal  might  have  been  taken,  as  prescribed  in  the  last  section,  if  the  order  had 
been  made  by  the  court. 

Derivntlon.— Code  dv.  proc.,  )  1348,  as  am.    by  U  Supp.  683;  Wright  v.  Chamn,  74  Htm  521,  26  N.  Y.  Supp. 

1895,  ch.  946,  first  sentenoe,  without  change;  ariginally  825;  Matter  of  Board  of  Charities,  76  Hun  74,  27  N.  Y. 

revisiad  from  code  of  jvoc.,  1 350,  in  part.  Supp.  856;  Troy  Waste  Mfg.  Co.  v.  Harrison,  26  N.  Y. 

AppUcatloii.— Matter  of  Callahan.  66  Hun  118,  20  Supp.  109;  Gait  v.  Finch.  24  How.  Pr.  193. 
N.  Y.  Supp.  824;  Moschell  v.  Boor,  66  Hun  557,  21  N.  Y. 


§  611.  Appeal  from  interlocutory  judgment 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the  supi:^ne  court  from  an 
interlocutory  judgment  rendered  at  a  special  term  or  trial  term  of  the  supreme  court  or 
entered  upon  the  report  of  a  referee. 

Dertvatioii. — Code  eiv.  proo.,  f  1849,  as  am.  by  L. 
1893,  ch.  641,  L.  1885,  ch.  946,  without  change;  originally 
revised  from  code  of  proc..  )  349,  subd.  2. 

Refcrenees. — Review  of  interlocutory  judgment  upon  Arendt.  35  App.  Div.  531,  54  N.  Y.  Supp.  820;  Hand  v. 
appeal  from  final  judgment,  C.  P.  A.,  f580;  notiee  of  Supervisors  of  Columbia  Co.,  31  Hun  531;  Dick  v.  Living- 
appeal  to  specify  intmocatory  judgment  to  be  reviewed,  ston,  41  Hun  455;  Ridgifay  v.  Baeoa,  68  Hun  606,  £l 
Id.,  S  562.  N.  Y.  Supp.  1016;  Douslas  v.  Coonley,  84  Hun  158,  82 

AppUesttoii.— Dorohester  v.  Dorchester,  121  N.  Y.  N.  Y.  Supp.  444;  First  Nat.  Bank  v.  Baton,  85  Hun  106» 

156;  Russ  v.  Maxwell,  94  App.  Div.  107,  116,  87  N.  Y.  32  N.  Y.  Supp.  652. 


§  612.  Limitation  of  time  to  appeal. 

An  appeal  to  the  appellate  division  <^  the  supreme  court,  except  as  otherwise  pro- 
vided by  statute,  must  be  taken  within  thirty  days  after  service  upon  the  attorney  for 


art  39  APPEALS  TO  APPELLATE  DIVISION  ,  §§  613-616 

ihe  appellant  of  a  copy  of  the  judgment  or  order  appealed  from  and  a  written  notice 
ci  the  entry  thereof  except  that  the  party  entenng  l^e  judgment  or  order,  or  serving 
the  notice  of  the  entry  thereof,  shall  not  be  entitled  to  further  notice  to  limit  his  time 
to  appeal.    (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.)    . 

Dsfratloii.— <)od6  dv.  proo.,  1 1361,  as  am.  by  L.  EttinnBr,  185  App.  Div.  226,  172  N.  Y.  Supp.  745:  New 
1895,  oh.  946.  L.  1903.  oh.  288,  fint  sentence,  without  York  City  Bap.  Misnon  8oc.  v.  Tabernacle  Bap.  Cnureh, 
ehaoce  of  suDeCanoe;  originally  revised  from  code  of     17  Misc.  783,  41  N.  Y.  Supp.  513. 


proc.,  H  332,  348,  in  part,  and  |  850.  last  sentence.  Sofflelency  of  notiee  of  entry.— Matter  of  N.  Y.  G. 

BoTcNliMt.— fieryice  of  notuse  of  appeal,  O.  P.  A.,     ft  H.  R.  R.  Co.,  60  N.  Y.  112:  Kilmer  y.  Hatbom.  71  N.  Y. 


339,  5\  N.  Y.  Supp.  263;  MeGruer  v.  Abbott.  47  App.  App.  Div.  66,  116  N.  Y.  Supp.  470;  Gabayv.  Doane,  38 

Div.  191,  63  N.  Y.  Supp.  123;  New  Roohelle  Qas  A  Fuel  hfiso.  661,  78  N.  Y.  Supp.  224;  Langidbn  vTJBvans.  29  Hun 

Co.  T.  Van  Benschoten.  47  App.  Div.  477,  62  N.  Y.  Supp.  652:  Baker  v.  Hatfield,  29  Hun  670;  Patterson  v.  MoCunn, 

806;  Ooeta  v.  Metrapolfitan  St.  By.  Co.,  54  App.  Div.  365,  38  Hun  531:  livingston  v.  N.  Y.  Elev.  Ry.  Co.,  60  Hun 

66  N.  Y.  Sopp.  666;  People  ez  rel.  Dinsmors  v.  Vande-  478,  15  N.  Y.  Supp.  191;  Hartnett  v.  Westoott,  2  N.  Y. 

water,  83  App.  Div.  60,  82  N.  Y.  Supp.  627;  Beach  v.  Supp.  10,  14  Qv.Proo.  Rep.  360;  Devlin  v.  Mayor,  etc.. 

Beach,  160  App.  Div.  229, 145  N.  Y.  Supp.  409;  Chase  v.  62  How.  Pr.  166. 


§  613.  Stay  by  appellate  division  pending  appeaL 

The  appellate  division  may  grant  a  stay  of  proceedings  upNon  any  judgment  or  order 
of  the  supreme  court  from  which  an  app^  is  pending. 

Darfmttoii. — Code  dv.  proo.,  |«1348,  as  am.  by  L.     ohaofe  of  substance;  originally  revised  from  code  of 
1896,  eh.  946.  second  dause  of  aeoond  sentence,  wiwout    proo.,  1 350,  in  part. 

§  614.  Stay  of  execution  of  judgment  or  order. 

Security  is  not  required  to  perfect  an  appeal  from  the  supreme  court  to  the  appellate  divi- 
sion thereof;  but  except  where  it  is  otherwise  specially  prescribed  by  law,  the  appeal  does 
not  stay  the  execution  of  the  judgment  or  order  appealed  from,  unless  the  supreme 
court  or  a  justice  thereof  makes  an  order  directing  such  a  stay.  Such  an  order  may  be 
made,  and,  from  time  to  time,  may  be  modified,  upon  such  terms,  as  to  security  or 
otherwise,  as  justice  requires.  If  security  is  given,  either  as  a  condition  of  granting  the 
order,  or  as  prescribed  in  the  next  sectioUi  the  provisions  relating  to  stay  and  security  on 
appeal  to  the  court  of  appeals  apply  thereto  as  if  the  appellate  division  of  the  supreme 
court  was  specified  in  those  provisions  in  pilace  of  the  appellate  court,  and  a  justice  of 
the  supreme  court,  in  place  of  a  judge  of  the  court  below.  Execution  of  a  judgment  for 
the  recovery  of  money  only  shall  not  be  stayed  without  security  for  more  than  thirty 
days  after  the  service  upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
and  written  notice  of  the  entry  thereof. 

Dctflratloii.— Code  dv.   proo.,  1 1351,  as  am.  by  L.  334;  Hoffman  v.  Smith,  34  Hun  485;  Ritter  v.  Krekeler,  44 

1895,  eh.  946,  L.  1903,  ch.  288,  except  first  sentence.  How.  Pr.  445. 

without  change  of  substance.   The  first  sentence  included  UaJMUtf  of  iiirette9«--<}oodwin  ▼.  Bunsl,  102  N.  Y. 

in  1 612.  ante.    1 1351,  originaUy  reyised  from  code  of  224. 

proc,  H  332,  848,  in  part,  and  |  350,  last  sentence.  Stej,— Carter  v.  Hodge,  150  N.  Y.  532;  Stembaoh  ▼. 


I 


limitation  ci  amount  oi  security.  Id.,  |568.  89  N.  Y.  Supp.  843. 

.  UndcrtaUiic* — Knickeiboeker  Trust  Co.  ▼.  Louns-  In  eoiideiiiiuitton|iffoce«dIiigB.— Manhattan  Ry.  Co. 

bury.  122  App.  Div.  357,  106  N.  Y.  Supp.  587;  Wick  v.  v.  Stxoub.  70  Hun  363.  24  N.  Y.  Supp.  1129. 

Fort  Pbin  A  R.  &  R.  Co..  21  Misc.  718.  49  N.  Y.  Supp. 

§  616.  Stay  of  proceedings  without  order. 

Upon  an  appeal  to  the  appellate  division  from  a  final  judgment  of  the  supreme  court, 
1^6  appellflut  may  give  the  security  required  to  perfect  an  appeal  to  the  court  of  appeals 
from  a  juc^ment  of  the  same  amount  or  to  the  same  effect,  and  to  stay  the  execution 
thereof.  In  that  case,  the  execution  of  the  judgment  appealed  from  is  stayed  as  upon 
an  appeal  to  the  court  of  appeals,  and  subject  to  the  same  conditions. 

Dcrlvsttoii. — Code  dv.  proc..  |  1352,  without  chance        Termination  off  itey. — ^Ford  v.  Lyons,  40  Hun  557. 
pr  nbatance;  originally  reviaed  from  code  of  proc.,  |  3^,        liability  of  snretlea. — Church  v.  Simmons,  83  N.  Y. 

m  part.  261;  Manning  v.  Gould.  90  N.  Y.  476;  Foolong  ▼.  Ameri- 

Bcramieea. — See  sections  referred  to  under  preceding  can  Surety  Co.,  146  N.  Y.  251;  Gomins  ▼.  Pottle,  22  Hun 

section.    Effect  of  undertaking  as  stay  of  proceedings  287;  Knapp  v.  Van  Etten,  65  Hun  428. 8  N.  Y.  Supp.  415; 

upon  an  appeal  to  court  of  appeals.  C.  P.  A.,  U  594-«IOO.  Donovan  v.  Clark,  76  Hun  339.  27  N.  Y.  Supp.  686; 

Stgy;  kow  piociired.— Nilea  ▼.  BattershaU.  26  How.  Taber  v.  Gilfillan.  12  N.  Y.  Supp.  147. 
R.  98;  Amouz  y.  fiomans,  82  How.  Pr.  882. 

§  616.  Record  on  appeal. 

An  appeal  to  the  appellate  division  from  a  final  judgment  of  the  supreme  court  must 
be  heard  upon  a  certified  copy  of  the  notice  of  appeal,  of  the  judgment-roll,  and  of  the 


CIVIL  PRACTICE  ACT  »rt.  39 

if  any,  filed,  as  prescribed  by  law,  after  the  entry  of  the 
>r  after  the  appeal  is  taken,  and  a  copy  of  the  order,  if 
Bw  trial,  wluch  the  court  would  have  jurisdiction  to  review 
I  the  appellate  division  from  an  interlocutory  judpnent  or 
list  be  heard  upon  a  certified  copy  of  the  notice  of  appeal 
the  court,  judge  or  justice,  upon  the  hearing  of  the  ap|^- 
1,  as  the  case  requires.  Unless  the  appellate  division  shall 
set,  before  an  appeal  shall  be  placed  upon  the  calendar, 
he  cleric  of  the  appellate  division  the  case  and  exceptic»is 
Bh  the  appeal  shall  be  heard,  printed  as  required  by  law. 
udgment,  the  printed  case  and  exceptions  must  be  ofdered 
before  whom  the  ease  was  tried.  The  rules  may  provide 
on  appeals,  of  matters  not  deemed  neceasary  to  the  proper 
;  provided,  however,  that  such  rules  shall  not  be  eflec- 
t  shall  have  adopted  similar  rules  providing  for  the  omis- 
cord  upon  appeals  to  such  court,  and  the  court  of  ^fpeals 
:  such  similar  rules.     (Am.  by  L.  1921,  ch.  312,  in  effect 

13.  H  uu.  brL.  CarUlkaUOB'— qnrh>iDMIc.C>>.v.8wle.SAiii).  Dir. 

■Unoo,  HoepC  to  319.  38  N.  Y.  Bupp.  Jb7;  RevalikiT.  Droafh.  e  App.  Dir. 

ordn  d«nyiu  a  190,  36  N.  Y.  8upp.  tOOS:  Ftsck  v.  Riu.  0  App.  I»v,  43, 

ier  is  «¥ieM61«.  41  N.  Y.  Supp.  6*;  Smford  ».  Fran.  9  App.  Div.  SS.  41 

Id  OQ  appHl  by  N.  Y.  Supp.  103;  Bron  v.  Junn.  9  App.  Qiv.  139,  41  N. 

an  andjwiiitg  to  Y.  Supp.  1107;  8uiii«a  v.  Ckthnlic  Mut.  Bwi.  A*n.,  S 

nutud,  la.    Cua  Miic.  360,  39  N.  Y.  Supp.  380;  Matter  of  Lop«.  33  MiH. 

.  A.,   H  STG.  S7fl;  »4.  07  IJ.  V.  Supp.  339;  UiriBbn  y.  Nisdnwie«,  40 

lor  osttfioatioa,  Hun  045;  BaaDetord  v.  Do  Ruwy.  73  Hun  377.  M  N,  Y. 
Supp.  193;  Beevs  v.  N,  Y.  A  N.  E.  R.  Co..  SI  Hun  3M. 

91  App.  DiT.  371.  36  14.  Y.  Supp.  1133;  UeNith  v,  Viilus  of  Paakskill,  91 

I  £ipr»  Co..  19S  Hun32t.  Sa^f.  Y.  Rupp.  1023;  Quyon  r.  Rcungy.  S  N.  Y. 
8upp.  99,  17  Civ.  Pnn.  Kep.  173;  Cnwioid  t.  Titm,  11 

!.  A  H.  R.  R.  Co..  8t.  am.  937. 

'hipptar.  RipKo,  rrlnUoi.— WoKsmu    v.   Wincnvs,   8S   N.    Y.   353j 

irloek  T,  Shsrlook.  Munhsltui  Ry.  Co.  v.  Ttbar,  7  Hue.  347,  37  N.  Y.  Supn. 

MuUar  T.  City  of  Seo^Ciey  Real  EaUteCD.T.QiyLor,  31  Miac.  lOfi.  04    N. 

T.  y,  Supp.  1037;  Y.  Bupp.  103B;  Whealar  t.  Falcoaai.  7  Robt.  4S. 

""'  " •■--    -' '      "niinniood   v.    Suo,    168 

V.  J.  Q.  I.  Coiponlian, 

_._, _     .221. 

SmUoq  i!lf4.~lMla*t  >.  Field  A  Fusy  Pub.  Co.. 
les  App.  Dir.  92S,  153  N.  Y.  Bupp.  1133. 

>e  heard. 

division  fn»n  a  judgment  or  order  of  the  supreme  court 
ent  embracing  the  county  Id  which  the  judgment  or  order 
ss  an  order  is  made,  pursuant  to  law,  directing  that  it  be 

or  unless  appeals  pending  in  one  department  are  trans- 
tination  to  another,   pursuant  to  section  one  of  article  six 

is,  M  UD.  by  L,  oridnally  a  (ubaUtule  tor  parta  of  soda  of  proo.,  ||  347, 
,Dce  of  aubatanee;      34s. 

I  to  another  department. 

itices  of  the  appellate  division  in  any  department  are  not 
lere  the  justices  qualified  to  hear  the  appeal  are  equally 
b  the  same  to  be  sent  to  another  department  to  be  speci- 

heard  and  determined.  In  any  case  when  an  appeal  to 
department  comes  on  for  argument,  and  the  justice  before 
who  granted  tiie  order  appealed  from  is  a  member  of  such 
uit  may  make   an  application  to  such  appellate  division 

an  order  directing  that  such  appeal  be  sent  to  an  adjoin- 
d  in  the  order,  to  be  there  heard  and  detennined.  The 
:  appeal,  may  make  an  order  in  the  furtherance  of  justice 
:  sent  to  the  appellate  division  of  any  department  to  be 

I.    ta  am.  b*  L.         UtSatatt. — Qualifiealiona  of  judna.  judleian'  I.,  I  IS. 

.  oh.  SS3,  without         ApaUcatlon.— Mattar  of   HolcbEiH,  etc.    137  \£a. 

).  ch.  408.  (  «,  Id     I«v.  SsO,  133  N.  Y.  Bui».  1131;  Matter  ol  Babcock.TOB 

App.  DiT.  to.  m  N.  Y-lhii^  llt»:  Oloba  Woobn  Co.  v. 


r.  N.  Y.  Elav.  R.  App.  DLu.  311.  144  N.  Y.  Sup 
A  App,  IKt.  500,  FtllDC  prlntoi  caw.— Dyi 
V.  Suta.  U  App.      100  MIh,  115.  105  N.  Y,  Sup 


art.  39  APPEALS  TO  APPELLATE  DIVISION  §§  619-621 

Utiea  Gm  4e  Eleetrio  Co..  IM  App.  Div.  964.  151  N.  Y.     189  App.  Dhr.  690. 155  N.  Y.  Supp.  212;  Village  of  Frado- 


1111;  Village  of  Fredonia  v.  FredoniA  Natural  Qaa 


§  619.  Review  limited  to  matters  not  previously  disposed  of  by  appellate 
division. 

Where  final  judgment  is  taken  at  a  special  tenn  or  trial  term,  or  pursuant  to  the  di- 
rections of  a  referee,  after  the  affirmance,  upon  an  appeal  to  the  appellate  division  of  the 
supreme  court  of  an  interlocutory  judgment;  or  after  the  refusal  by  the  appellate  divi- 
sion of  a  new  trial,  either  upon  an  application,  made,  in  the  first  instance,  at  a  term 
of  the  appellate  division,  or  upon  an  appeal  from  an  order  of  the  special  term,  or  of 
the  judge  before  whom  the  issues  or  questions  of  fact,  were  tried  by  a  jury;  an  appeal 
to  the  appellate  division  from  the  final  judgment  brings  up  for  review  only  the  proceed- 
ingfi  to  take  the  final  judgment,  or  upon  which  the  final  judgment  was  taken,  includ- 
ing the  hearing  or  trial  of  the  other  issues  in  the  action,  if  any. 

DcftTftttiHi.'— Code  dv.  proc.  §  1850,  as  am.  by  L.  two  aantenoea  inelnded  under  "Appeab  to  oourt  of  ap- 
1805.  ch.  946.  fint  aentenoe  wittiout  efaange.    The  laat     peaU.'*  |  603,  auto. 

Bcifcrenceir-iSee  referenoea  under  §611,  ante. 


§  620.  Order  of  reversal  to  specify  grounds. 

The  order  of  the  appellate  division  reversing  a  judgment  or  order  shall  state  whether 
the  reversal  was  made  upon  the  facts  or  upon  the  law  or  upon  both  the  law  and  the 
facts,  and  also  whether  the  deciaon  was  unanimous  as  to  an  issue  or  party.  (Am.  by 
L.  1921,  ch.  372,  m  effect  Oct.  1,  1921.) 

Dwlmtloii. — New.  Intended  to  avoid  in  the  future  where  the  reoprd  judacment  or  order  waa  lile&t  aa  to  tha 
the  qneationa  that  hftTe  adaen  in  the  oourt  of  appeaU     grounda  of  reveraal  In  the  paat. 

§  621.  Entry  of  judgment  or  order  of  appellate  division. 

The  order  of  the  appellate  division  made  upon  an  appeal  must  be  entered  in  the  office 
of  the  clerk  of  the  appellate  division.  A  certified  copy  of  such  order  with  the  original 
ease  or  papers  upon  which  the  appeal  was  heard  must  be  transmitted  to  the  clerk  of 
the  county  where  the  judgment  or  order  appealed  from  was  entered,  or,  if  the  appeal 
was  from  a  judgment  or  order  of  a  court  other  than  the  supreme  or  county  court,  to 
the  clerk  of  the  county  where  the  oourt  from  which  the  appeal  was  taken  is  situatedr 
except  as  follows: 

If  the  appeal  was  from  a  decree  or  order  of  a  surrogate's  court,  they  must  be  trans*^ 
mitted  to  the  clerk  of  such  surrogate's  4x>urt,  and  if  the  appeal  was  from  a  judgment 
or  order  of  the  city  oourt  of  New  Yoric,  they  must  be  trauonitted  to  the  cletk  of  such 
dty  court.  The  judgment,  if  any,  rendered  or  directed,  pursuant  to  any  such  order,, 
shall  be  entered  by  the  clerk  to  whom  the  order  and  the  case  and  papers  were  trans- 
mitted. The  certified  copy  oi  such  order,  the  judgment  entered  thereon  and  the  case 
or  papers  so  transmitted  shall  constitute  the  judgment-roll  and  remain  on  file  in  the- 
office  of  suc^  clerk.  The  filing  of  the  judgment-roll  or  the  entry  of  the  order  is  sufficient 
authority  for  any  proc^eeding  in  the  oourt  below  or  before  the  judge  or  justice  who  made 
the  order  appealed  from,  which  the  judgment  or  order  of  the  appellate  division  directs 
or  permits. 

DcrtrmttoB.— <::ode  dv.  proou,  H  1345.  1855  oombined  In  seneral.—Heimann  v.  Ludwit,  227  N.  Y.  632;  Wild 

and  rewritten,  to  aonform  to  practiee.    1 1845,  aa  am.  by  y.  Erie  R.  R.  Co..  171  App.  Div.  258. 157  N.  Y.  Supp.  173; 

L.  1966,  eh.  046.  L.  1016,  ch.  84;  oriaioally  reviaed  from  Wadley  v.  Davia.  38  Hun  186;  Short  v.  Scutt.  57  N.  Y. 

eoda  ofproo.,  f  347.    1 1365,  aa  am.  by  L.  1895.  ch.  946;  Supp.  393;  Rualander  v.  Fidelity  dc  Deposit  Co.  of  Mary- 

oricinaliy  a  auUtitote  for  code  of  proc.,  ||  847,   348,  in  land.  161  N.  Y.  Supp.  417. 

part;  code  of  proc,  1 847.  Kntrjr  of  order.-~Dwight  y.  Gibb.  206  N.  Y.  153. 

■efcreneei.— Entry   of  judcmenta  teneraUy,   Code  BntryoreopFOforder.— GuaranteeT.  Co.  v.  P.  R.ft 

dy.  proe.,   |f  1281,  1286:  tnnaoiipla  of  doeioBt  of  JBdc>  N.  E.  R.  Co..  160  N.  Y.  1,  8. 

ment,  C.  P.  A.,  i  502;  filing  and  eontenta  of  judcment-  Entry  of  Jndkment.— Hermann  v.  Ludwig,  227  N.  Y. 

roil,  UL,  If  lSa7-128e.    Feea  of  olerk  upon  certifying  632;  Jackaon  y.  Smith,  154  App.  Diy.  888.  138  N.  Y. 

copy  of  order.  C.  P.  A.,  1 1553:  papera  in  eaaea  pending  Supp.  014,  affd.,  213  N.  Y.  63a 
in  appdhtte  diyidon  ffled  in  oSwe  cl  derit  of  court,  rulea 
of  dyil  praetioe.  15. 
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§§  622-624  CIVIL  PRACTICE  ACT  art.  40 


ARTICLE  40 
Appeals  to  fhe  supreme  court  from  inferior  cotirts 

m 

Seo.  622.  Appeals  to  appellate  divinon  from  iziferior  oourta. 

623.  Appeals  to  supreme  court  from  inferior  oourts. 

624.  Extent  of  renew  by  appellate  division  on  appeals  from  inferior  eourts. 

625.  limitation  of  time  to  appeal  from  final  judgment;  security. 

626.  Limitation  of  time  to  i^peal  from  order;  stay  of  proceedings. 

627.  Hearins  of  appe^  from  city  or  municipal  eourts  of  New  x  ork;  i4^>eUate  terms  of  supraoae  eoorC. 

628.  Hearing  of  appeals  from  city  court  of  Bu£Falo. 

629.  Judgment  or  order  of  supreme  coort  on  appeal  from  inferior  or  local  court. 

630.  AppUcation  of  provisions  relating  to  a{qpeals  in  the  supreme  court. 

§  622.  Appeals  to  appellate  division  from  inferior  courts* 

An  appeal  may  be  taken  to  the  appellate  division  of  the  supreme  court  from  an  inter- 
locutory or  a  final  judgment  rendered  by  a  county  court  or  by  any  other  oourt  of  reoord 
poflsesBing  ori^nal  jurisdiction,  or  frgm  an  order  affecting  a  substantial  ri^t  made  by 
a  Qpurt  or  judge  in  an  action  brought  in  or  taken  by  appeal  to  such  a  court,  where  an 
appeal  therefrom  to  the  supreme  court  or  to  a  court  other  than  the  supreme  oourt  is 

not  expressly  given  by  statute. 

• 

l>«riTfttlOB.~-Code  dv.  proc.*    i  1340,  as  am.  by  L.  33  N.  Y.  Supp.  132;  Caipenter  v.  Miles,  92  Hon  51.  36 

lS88,eh.607,L.1895,oh.946.  first  cuuse  of  first  sentence;  N.  T.  Supp.  883. 

«nd  i  1342,  as  am.  by  L.  1881,  ch.  135.  L.  1896.  ch.  946.        Flom  mrrOKfttes*  eourtiw— Kincdand>.  Mnmy  133 

L.  1907.  oh.  579.    |  1340,  originally  revised  from  code  of  N.  Y.  170;  Matter  of  Tilden's  Will,  56  Aim.  Div.  277,  67 

ivoo.,  I  344,  first  sentenoe.     1 1342,    originally   revised  N.  Y.  Supp.  879;  Matter  of  SUngerland,  36  Hun  m. 
^m  code  of  proo.,  |  344.  in  part.  Ofdm    AfleellBC    BabstgnOal    iteklBe^-Kikg    v. 

B«fcreBces» — Appeals  from  a  judgment  of  the  city  Sullivan,  31  App.  Div.  553,  52  N.  Y.  Supp.  160;  Betor 

•court  of  New  York,  N.  Y.  C.  Ct.  A.,  ||  68.  69;  appeals  v.  City  of  Albany.  193  App.  Div.  349.  184  N.  Y.  Supp.  44; 

Irom  munieipal  court  of  the  oity  of  New  York,  mumctpal  Matter  of  MoAraie.  30  Hun  465;  Kugelmaa  ▼.  Rhodes,  86 

eonrt  code,  {|  154-163.  Hun  269;  Cramer  v.  liovejoy.  41  Hun  581;  Thomas  v. 

ApiMttll  mm  eoimtr  co«rl«— -Hewitt  r.  Ballard,  16  Keeler,  52  Hmi  318,  5  N.  Y.  Supp.  350;  Claik  ▼.  Etied,  54 

App.  Div.  466.  44  N.  Y.  Supp.  935;  People  ex  reL  Kizk-  Hun  5.  7  N.  Y.  Supp.  95;  Weaver  v.  Biydges,  85  Hun  50d, 

K trick  V.  Ciowley.  21  App.  Div.  189.  47  N.  Y.  Supp.  605;  33  N.  Y.  Supp.  132;  Crouse  v.  Whipple.  34  How.  Pr.  833; 

iSB  V.  Maxwdl.  04  App.  Div.  107,  87  N.  Y.  Supp.  1077;  Biliington  v.  BilUngton.  4  N.  Y.  Supp.  504;  Wottung 

Kilts  V.  Neahr.  101  App.  Div.  317.  91  N.  Y.  Supp.  945;  v.  Aiken,  6  N.  Y.  Supp.  331.  17  Ov.  Proc.  Rep.  318;  FQon 

Fox  V.  Fox.  128  App.  Div.  876,  113  N.  Y.  Supp.  121;  r.  Duridn,  16  N.  Y.  Supp.  217. 

Henn  v.  City  of  Mount  Vernon,  190  App.  Div.  533.  179        Order  cniitliig  ar  aenjlng  new  trteL — RetUy  v. 

N.  Y.  Supp.  769;  Betor  v.  City  of  Albany,  193  App.  Div.  D.  A  H.  C.  Co..  102  N.  Y.  383;  Callahstn  v.  Munson 

349, 184  nT  Y.  Supp.  44;  Stebbins  v.  Cowles,  30  Hun  528;  Steamship  Line,  141  App.  Div.  791,  126  N.  Y.  Supp.  538; 

Myers  v.  Riley,  36  Hun  20;  Prior  v.  Prior,  41  Hun  613;  Hinman  v.  Stillwell,  34  Hun  178;  Myers  v.  Riley.  36  Hun 

Claric  V.  Eldred,  54  Hun  5.  7  N.  Y.  Supp.  95;  Tucker  v.  22;  Thomas  v.  Keller,  52  Hun  318,  5  N.  Y.  Simp.  869; 

Pfau,  70  Hun  59,  23  N.  Y.  Su|».  953;  Wnght  v.  Chase,  77  Young  v.  Hone.  77  Hun  395,  28  N.  Y.  Supp.  881;  Chesl^ 

Hun  90,  28  N.  Y.  Supp.  310;  Bantleon  v.  Meier,  81  Hun  v.  Hughes,  83  Hun  357,  31  N.  Y.  Supp.  1086;  McKeever 

162,  30  N.  Y.  Supp.  706;  Weaver  v.  Biydges,  85  Hun  503.  v.  Wnyer.  11  Wkly.  Dig.  258. 

§  623.  Appeals  to  supreme  court  from  inferior  courts. 

Appeals  from  inferior  and  local  courts  not  of  record  where  an  appeal  therefrom  to  a 
court  other  than  the  supreme  court  is  not  expressly  given  by  statute  may  be  taken  to 
the  supreme  court. 

DerlTAtioii.— Code  dv.  proo.,    §  13i0,  as  am.  by  L.  From  dty  coort  of  New  York.— Blake  v.  Bolte,  12 

1888,  ch.  607.  L.  1805,  eh.  946,  last  sentence,  broadened;  Misc.  405.  33  N.  Y.  Supp.  617;  Kubie  v.  Miller  Braa.  ft 

oriffiiudly  revised  from  code  of  proo.,  1 344,  first  sentence.  Co.,  31  Misc.  460, 54  N.  x .  Supp.  448;  Bmiboni  v.  McCoi^ 

WrOBk  mmilctMl   courts.— Doechat   v.   Bxown,    0  mick,  157  N.  Y.  iShipp.  200. 

App,Div.369,41N.Y.8upp.467;Caappv.8temglan8,23  ~                              -      --         .      _    .        _    . 
Misc.  641,  52  N.  Y.  Supp.  166:  Westrum  v.  Cranides,  90 
Misc.  610, 153  N.  Y.  Supp.  677. 


From  Justice  coort* — ^Ithaca  Agr.  Woiks  v.  Eateaton, 
107  N.  Y.  272. 


§  624.  Extent  of  review  by  appellate  division  on  appeals  from  inferior  court 

Upon  an  appeal  to  the  appellate  division  of  the  supreme  court  from  the  judgment 
of  an  inferior  or  local  oourt,  an  order  granting  or  refusing  a  new  trial  made  by  any  of 
said  courts,  and  questions  of  fact,  may  be  reviewed  in  the  same  manner  and  to  the 
same  extent  as  questions  of  fact  may  be  reviewed  upon  appeal  to  the  appellate  division 
of  the  supreme  court  from  a  final  judgment  and  order  granting  or  refusing  a  new  trial 
rendered  by  the  same  court. 

DorlTfttioii. — Code  dv.  {ffoo.,  |  1340,  as  am.  by  L.     sentence,  without  change  of  substance;  oricinaly  re- 
1838,  oh.  507,  L.  1805,  oh.  946,  second  olause  of  first     vised  from  code  of  proe.,  |  344,  fint  sentence. 


vt40 


APPEAL  TO  SUPRBME  COURT 


§§  62&-628 


§  626.  LimiUtioa  of  time  to  appeal  from  final  judgment;  security. 

An  appeal  to  the  supreme  court  or  the  appellate  division  thereof  from  the  final  judg- 
ment of  an  inferior  or  local  court,  except  where  otherwise  expressly  provided  by  law, 
must  be  taken  within  thirty  days  after  service  upou  the  attorney  for  the  appellant 
(tf  the  copy  of  the  judgment,  and  written  notice  of  the  entry  thereof  except  that  the 
party  enteiing  the  judgment,  or  serving  the  notice  of  the  entry  there(^,  shall  not  be 
entitled  to  further  notice  to  limit  his  time  to  appeal.  Security  is  not  required  to  perfect 
ihe  appeal,  but  to  stay  the  execution  of  the  judgment,  security  must  be  given  and  the 
sureties  nuiy  be  excepted  to  and  must  justify  as  upon  an  appeal  to  the  court  of  appeals 
from  a  judgment  of  the  same  amount  or  to  ^e  same  effect.  (Am,  by  L.  1921,  ch.  372, 
in  effect  Oct.  1,  1921.) 

nvlTatton. — Code  dv.  |;xroo.,  |  1341.  without  chance  of  axnount,  Id.,  f  S68;  juitifioation  of  sureties,  Id.,  |  151. 

of  snbstanee;  origiiiaJly  revised  from  code  <jt  prop.,  I  845,  Apnllcatlon. — Ancevine  v.  Fleisohman,  55  App.  Div. 

«od  pert  of  I  831.  as  am.  by  L.  1876,  eh.  481.  106,  67  N.  Y.  Supp.  182. 

— 1.— limiUUon  of  time  of  appeal  to  ap-  8te7*^Miriek  t.  Hill.  30  N.  Y.  Supp.  858;  Bimboiu  r. 


pdlate  division,  C.  P.  A.,  |  612:  seourity  may  be  waived,     MoCormiek,  157  N.  Y.  Supp.  290. 
II,  1 560;  deposit  in  Ueu  of  undertakinc.  Id.,  1 664;  Umit 

§  626.  Limitatioa  of  time  to  appeal  from  order;  stay  of  proceedings. 

An  a^pipeaX  to  the  supreme  court  or  to  ihe  appeUate  division  thereof  fran  the  final 
judgment  of  an  infoior  or  local  court,  except  where  otherwise  expressly  proyided  by 
law,  must  be  taken  within  sixty  days  after  service  upon  the  attorney  for  the  appellant 
of  a  copy  of  the  order^  ^d  written  notice  of  the  entry  thereof  except  that  the  party 
entering  the  order,  or  serving  the  notice  of  l^e  entry  thereof,  shall  not  be  entitled  to 
further  notice  to  limit  his  time  to  appeal.  Security  is  not  required  to  perfect  it,  but  it 
does  not  stay  the  execution  of  the  order  from  which  it  is  taken.  The  appellate  court, 
or  a  judge  thereof,  may  direct  such  a  stay  upon  such  terms  as  to  security  or  otherwise 
as  justice  requires.    (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

DsfrattoD.— Code  eiv.  proo.,  f  1343,  as  am.  by  L.  revised  from  code  of  proo.,  §  881,  as  am.  by  L.  1876,  eh. 
1877,  oh.  416,  without  ohante  of  substanoe;  originally     431,  and  i  350,  in  part. 

§  627.  Hearing  of  appeals  from  city  or  municipal  courts  of  New  York;  ap- 
peUate terms  of  supreme  court 

Appeals  to  the  supreme  court  from  judgments  or  orders  of  the  city  court  or  munici- 
pal court  of  the  city  of  New  York  may  be  heard  either  by  the  appellate  division  of  .the 
supreme  court  or  by  not  less  than  three  justices  of  the  supreme  court  in  each  of  the 
&st  and  second  judicial  departments,  who  shall  be  designated  for  that  purpose  by  the 
justices  of  the  appellate  division  sitting  in  said  departments  and  *who  shaU  be  known 
as  the  appellate  term  of  the  supreme  court  in  the  first  and  second  departments,  respec- 
tively. When  an  appeal  shall  have  been  heard  and  determined  by  such  an  appellate  term, 
the  justices  thereof  or  a  justice  of  the  appeUate  division  in  the  same  department  may 
allow  a  further  appeal  to  be  taken  from  that  determinariOn  to  such  appellate  division. 

LMTe  to  mppml  tnm  apfdUle  term.— Lessler  t. 
Lawyers'  Surety  Co.,  50  App.  Dir.  181,  63  N.  Y.  Supp. 
804;  Jaeger  v.  Koenic  67  App.  Div.  652,  73  N.  Y.  Supp. 
907;  Harrison  t.  Weir,  71  App.  Dir.  248,  76  N.  Y.  Supp. 
900:  s.  0..  68  App.  Div.  25,  73  N.  Y.  Supp.  1119;  Chsse  v. 
Ettmcer,  186  App.  Div.  225, 172  N.  Y.  Supp.  746;  Webster 
V.  Abbott.  69  Mise.  809,  125  N.  Y.  Supp.  635. 

Saeond  appeal  fltom  appeUate  Mrm.— Handy  ▼. 
Butler,  183  App.  Div.  359,  169  N.  Y.  Supp.  77a 

QnMttont  eoasMcred  an  apMal.— O'Rouike  v. 
Feist,  42  App.  Div.  136,  59  N.  Y.  Supp.  157:  Lessler  v. 
Lawsreis'  Surety  Co.,  50  App.  Div.  181,  63  N.  Y.  Supp. 
804 

x^.  X.  ouFif  *vw«.  »-• «.  T.  *.<.»,-««  ^.-.^ .jr — .         SW orpraceedlBgB^-^9tem  V.  BarrsU  Chemical  Co., 

42  Biise.  184.  85  N.  Y.  Supp.  867;  Mosler  Safe  Co.  v.     124  App.  Div.  377.  106  N.  Y.  Supp.  811. 
Bnnner,  100  Miso.  107, 165  N.  Y.  Supp.  336;  Jaoobson  v. 
Buddey.  74  N.  Y.  Supp.  888. 

§  628.  Hearing  of  appeals  from  dty  court  of  Buffalo. 

Appeals  from  the  city  court  of  Buffalo  shaU  be  heard  by  the  appellate  division  of  the 
supreme  court  in  the  fourth  judicial  department  or  by  such  justice  or  justices  of  the  su- 
preme court  as  may  be  desi^^ted  for  that  purpose  by  the  justices  of  the  appellate  divi- 
sion of  such  departm^it. 

DslvatlOB.— Code  eiv.  proo.,  |  1344,  subd.  3,  as  am.  1915,  oh.  623,  without  ohante  of  substanoe;  oricinaUy 
by  L.  1895,  eh.  M6.  L.  1902reh.  515,  L.  1914,  ch.  349,  L.     revised  from  code  of  proe..  |  346. 

*  So  in  oncuial. 


dv.  proe..  1 1344,  subds.  1.  2, 
as  am.  by  L.  1805.  eh.  946,  h.  1902,  ch.  615,  L.  1914,  oh. 
349,  L.  1015,  oh.  628,  without  ehance  of  substanoe ;  ongm- 
ally  revised  from  code  of  proe.,  I  346. 

IteffcrwBces.— Appeals  from  oity  oourt  of  New  York, 
N.  Y.  C.  Ct.  A.,  If  67-77;  application  for  leave  to  ap- 
peal to  appcOato  division  from  appellate  term,  appellate 
term  mlea,  1st  dept,  7.  As  to  appeals  to|  appellate 
terms  from  such  oourt  see  munieipal  eoort  code,  f 1 154- 
163. 

rcr  •€  ■ppullite  tevm^ — Lyneh  v.  Sauer,  16  Miso. 


CIVIL  PRACTICE  ACT  art.  40 

lent  or  order  of  safveme  court  on  appeal  from  inferior  or  local 

order  of  the  auprone  court' rendered  upon  an  appeal  from  a  judgment 
locftl  court,  except  as  otherwise  provided  by  law,  must  be  entered  in 
cleric  of  the  county  wherein  the  court  below  is  located.  Where  tbe  ^>> 
city  court  (^  New  York,  the  judpneiLt  or  order  of  the  supreme  court 
in  the  (&ce  of  tdie  clerk  of  such  court.  Where  the  appeal  ia  from  Uie 
lalo,  the  judgment  or  order  of  the  supreme  court  must  be  entered  in 
iieik  of  such  court.  The  judgment  or  order  of  the  supreme  court,  witii 
[nitted  from  ^  court  below,  forms  tJie  judgment-roll;  which  must 
Qce  of  the  clerk  in  which  the  judgment  or  order  of  the  appellate  divi- 
»  be  entered. 

dv.  pnM.,  1 1M6,  ■>  km.  by  L.  writtan  and  brawlaiiad!  orviully  nTi«ed  fnn  ood*  tt 
>,  eta.  M,  USt  dina  HntHH.  Te-     proo..  |MT. 

fttion  of  provisions  relating  to  appeals  in  tiie  supreme  court. 

relating  to  the  hearing  <rf  appeals  to  the  appellate  divison  in  an  ao- 
oe  court  and  to  subsequent  proceedingB  theretqxm  apply  to  an  appeal 
ourt  or  the  appellate  division  thereof  frcnn  a  judgmuit  or  order  of  an 
sourt  in  an  action,  except  as  otherwise  provided  by  statute. 


r 


art  41  APPEALS  IN  SPECIAL  PIlOCEEa>INGS  §§  631,  682 


ARTICLE  41 
Appeals  from  a  detefminatioii  in  a  special  proceeding 

See.  631.  AppMl  from  order  in  speoial  prooeedincs. 

632.  LuidtAtion  of  time  to  appeal  from  fina(  order  in  medal  proceedings. 

633.  Enforcement  of  affirmed  or  modified  final  order  alter  appeal  in  special  prooeedinge. 

634.  Praotioe  on  appeal  to  appellate  divifion  from  order  in  special  proceedings' 

§  631.  Appeal  from  order  in  special  proceedings. 

An  appeal  may  be  taken  to  the  appellate  division  of  the  supreme  court, 

1.  From  an  order,  affecting  a  substajitial  right,  made  in  a  special  proceeding  at  a  spe- 
cial teim  or  a  trial  tenn  of  the  supreme  court,  or  made  by  a  justice  thereof  in  a  special 
proceeding  instituted  before  him,  pursuant  to  a  special  statutory  provision,  or  instituted 
before  another  judge,  and  transferred  to,  or  continued  before  him. 

2.  From  an  order,  affecting  a  substantial  right,  made  by  a  court  oi  record  possessing 
original  jurisdiction,  or  a  judge  thereof,  in  a  special  proceeding  instituted  in  that  court, 
lor  before  a  judge  thereof,  pursuant  to  a  special  statutory  provisbn,  or  instituted  before 
another  judge,  and  transferred  to,  or  continued  before,  the  judge  who  made  the  final 
order.  But  this  subdivision  does  not  apply  to  a  case  where  an  appeal  from  the  order 
to  a  court,  other  than  the  appellate  division  of  the  supreme  court  is  expteeAy  given  by 
statute. 

3.  From  an  order  granting  or  denying  an  application  for  an  alternative  mandamus 
order  or  an  alternative  prohibition  order. 

This  section  does  not  confer  the  right  to  appeal  from  an  order,  in  a  case  where  it 
18  specially  prescribed  by  law  that  the  order  cannot  be  reviewed. 


^  Dcrtvitfoa.— Code  civ.    proo.,    U  1366,   1357.  and  Bupp.  600;  People  ex  reL  Piatt  ▼.  CanvaaserB.    74  Him 

fint   sentence  of  1 1S61.  without  obange  ol  subetanoe.  179,  26  N.  Y.  Bupp.  345;  Matter  of  Mitchell,    81    Hua 

i  1366.  asam.  by  L.  1885,  oh.  946,  L.  1913,  ch.  572;  oricin-  401.  30  N.  Y.  Supp.  962.                                                Rtf 

•lly  revised  from  L.  1864.  eh.  270. 11.    )  1357,  as  am.  by  Ordett  not  appcilallle.— People  ex  reL  D..  L.  A  W.  IL 

{<.  1895.  eh.  946;  orifinally  revised  from  code  of  proe.,  Co.  t.  County  Court.  4  App.  Dit.  542,  38  N.  Y.  Supp. 

I  3M,  in  part.  920p,  affd.,  152  N.  Y.  214;  People  ex  rel.  Ackennan  r. 

McMMM.— Aweals  from  orders  in  notions,  C.  P.  Lumb,  6  App.  Div.  26,  39  N.  Y.  Supp.  514;  Matter  of 

A.  I  600.  and  cases  dted.  Rafferty,  14  App.  Div.  55.  43  N.  Y.  Bupp.  760;  People  ex. 

,  AMntfoDT-Matter  of  Onetto,  171  App.  Div.  211,  rel.  Trowbridge  v.  MoNamara,  18  App.  Div.  17.  45  N.  Y. 

UmN.  Y.  Supp.  170.  Supp.  456;  Matter  of  CommiMioner  of  Public  Woiics,  111 

^vldttB  appMitobte^— People  ex  rel.  Necus  v.  Dwyer,  App.  Div.  285,  97  N.  Y.  Bupp.  503,  aifd.,  185  N.  Y.  391; 

W  N.  Y.  402;  Matter  of  Simmona.  203  N.  Y.  241;  Matter  People  ex  rel.  Bishop  v.  Bishop,  184  App.  Div.  227, 171  N. 

01  Cuddebsek.  3  App.  Div.  203. 39  N.  Y.  Supp.  388;  Gibbs  Y.  Supp.  662;  Matter  of  Board  of  Charities,  76  Hun  74.  27 

V.  Prmdle.  9  App.  Div.  29.  41  N.  Y.  Supp.  132;  People  ex  N.  Y.  Bupp.  856. 

ra.  Thomas  v.  Sackett.  15  App.  Div.  290.  44  N.  Y.  Supp.  Otden  of  eounty  couH  sraMtoble.— Ithaca  Acii- 


.«.  iwmas  V.  oacxeci.  lo  App.  i^iv.  xvu.  44  M.  x.  supp.        titacn  or  eouncy  conn  ftppcuanw. — luiaca  Agn- 
«!«:  People  ex  rel.  Guibord  v.  KeUogg.  22  App.  Div.  176.     cultural  Woifcs  v.  Eggleston.  107  N.  Y.  272;  Matter  of 


£^-J;Bttpp.  1023;  Matter  of  Attorney-General,  22  App.  Klook,  30  App.  Div.  24.  51  N.  Y.  Bupp.  807;  Matter  of 

gv.286,47N.Y.8upp.883;Matterof  City  of  Rochester.  Light.  30  App.  Div.  50,  51  N.  Y.  Bupp.  743;  Matter  of 

MApp.  Div.  388,  48  N.  Y.  Bupp.  764;  Boaid  of  Water  TuthiU.  36  App.  Div.  492.  55  N.  Y.  Supp.  657.  affd.,  16S 

gpims.  V.  Shutts.  25  App.  Div.  &.  49  N.  Y.  Supp.  319;  N.  Y.  133;  Hooker  v.  aty  of  Rochester,  67  App.  Div.  530. 

Msuer  of  Ught,  30  App.  Div.  50.  51  N.  Y.  Supp.  743;  68  N.  Y.  Supp.  301.  affd..  172  N.  Y.  665;  Matter  of  Ander- 

{utter  of  Goodwin.  30  App.  Div.  418. 51  N.  Y.  Supp.  355;  son  v.  School  District  No.  15. 89  App.  Div.  231.  85  N.  Y. 

£:*.?{  ^<>^™  ^  Hempstead.  32  App.  Div.  6.  52  N.  Y.  Supp.  943:  Harris  v.  Supervisora  of  Niagara  County.  33 

S^'^i^i^^i^^^^  ^  ^Uis,  78  Anp.  Div.  495.  79  N.  Y.  Hun  279;  Village  of  Harrisville  v.  Lawrence,  66  Hun  302. 

gpp.  aOl^Oneonta.  C.  A  R.  a  R.  Co.  v.  C.  A  C.  V.  R.  Co..  21  N.  Y.  Supp.  62;  People  v.  Young.  92  Hun  372.  36  N.  Y. 

»App.  Div.  384. 83  N.  Y.  Supp.  807;  Matter  of  Hanbury .  Bupp.  547. 

UOApp  Dnr.  Q62. 146  N.  Y.  Supp.  144;  Matter  of  Hay-  OMen  fiom  eoanty  couH  not  appcatoble.— Barrua 

djtn  V,  Carroll,  184  App.  Div.  151. 171  N.  Y.  Bupp.  601;  v.  Parsons.  109  App.  Div.  634, 96  N.  Y.  Bupp.  369;  Matter 

Jfj""  <rf  Poole  V.  Johnston.  32  Hun  218;  People  ex  rel.  of  VUlage  of  Cedarfaurst.  121  App.  Div.  676.  106  N.  Y. 

^oUms V.  Spicer.  84  Hun  585;  Denise  v.  Denise.  41  Hun  9;  Supp.  275;  Matter  of  Swan.  83  Hun  200. 

gMcb  V.  Stewart,  42  Hun  164;  Matter  of  Saratoga  Eleo.  rrocMdliia  mider  blffliway  taiw.— People  ex  rel. 

«J-  Co.,  58  Hun  287,   12  N.  Y.  Bupp.  318;  Matter  of  D.,  L.  A  W.  R:  Co.  v.  County  Court,  4  App.  Div.  542.  88 

Broadway  *  Seventh  Ave.  R.  Co.,  69  Hun  275.  23  N.  Y.  N.  Y.  Supp.  920.  affd..  152  N.  Y.  314. 

§  632.  limitatioii  of  time  to  appeal  from  final  order  in  special  proceedings. 

An  appeal  to  the  appellate  division  from  a  final  order  in  a  special  proceeding  must 
be  taken  within  thirty  days  after  service  of  a  copy  of  the  final  order  from  which  it  is 
W^en,  with  a  written  notice  of  the  entry  thereof,  upon  the  appellant;  or,  if  he  appeared 
upon  the  hearing  by  an  attorney  at  law  or  an  attorney  in  fact,  upon  the  person  who 
»  Appeared  for  him;  except  that  the  party  entering  the  order,  or  serving  the  notice  of 
he  entry  thereof,  shall  not  be  entitled  to  further  notice  to  limit  his  time  to  appeaL 
Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

Ml 


Ciyil.  PRACTICE  ACT  art.  41 

3od>  air.  VM..  1 13t0.  without  cbuj*     miut  ba  takai  to  anwUite  dirUan,  C.  P.  K.,  I  S19.  wad 
inally  TflTUBd  from  ooda  of  Vfoo.,  |  8^.     Hotiod*  rsfinwl  to  themmd^, 
imilatloo  o(  tinu  wHhiD  wtiidi  wpmI 

forcemeat  of  afflimed  or  modified  final  order  after  appeal  in  special  . 

lal  order  ia  a  special  proceeding  from  which  an  appeal  has  been  taken  from 
another  is  wholly  or  partly  affirmed,  or  iB  modified,  upon  the  appeal,  the 
rt  may  enforce  its  <nrder,  or  may  direct  the  proceedings  to  be  remitted  for 
to  the  court  below  or  to  the  judge  who  made  the  order  appealed  from. 

IVidt  idv.  woo.,  1  1320,  without  cduDtc  BMOMCltoi.— 0'Bii«B  v.Sorbolt,  101 A^.  IN*.  183, 

104,  148  N.  Y.  Siipt).  48*. 

tctice  on  i^eal  to  appellate  division  from  order  in  special  proceedings. 

one  relating  to  perfecting  an  appeal  to  the  appellate  divinon  from  an  order 
in  the  supreme  court;  to  staying  the  executitm  of  the  order  appealed  from; 
e  appeal;  and  to  the  entry  and  enforcement  of  the  order  made  upon  the 
,  where  an  appeal  is  taken  to  the  appellate  divifdon  from  an  order  ia  a  spe* 
ig,  except  aa  otherwise  specially  prescribed  by  law.  The  proceedings  upon 
al  are  governed  by  the  provMons  of  law  relating  to  an  appeal  in  an  ac- 
is  otherwise  specially  prescribed  by  law. 


t  prnHwrfhui  on  ■ppeal  to  i 

A..  H  014,  eia. 

— ■    Duthm  Boulevud  H.  C 

"UN.  r.ue;Uati 


art.  42 


EXECUTIONS  GENERALLY 


§§  035,  636 


ARTICLE  42 
Executions  generally 


(MM»  or  Jobit  leglibitifv  eomiiilttoe.-~Tlie  subject 
of  "Bxaoutioos  "  in  the  code  of  dvil  prooeduze  coveiB 
l|  196^1405.  PmetioaUy  all  of  these  sections  have  been 
bere  nlained  in  the  form  of  statute  law.  The  provisioDs 
rdrting  to  executions  against  the  person  and  ezeoutioiis 
spdnst  pioperty  affect  the  rights  of  the  individual  so 
intiniateqr  and  so  few  of  these  provisions  might  piopfrly 
be  the  Bubjeet  of  rules,  that  it  has  been  determined  to 
keep  the  entire  subjeot  together  in  the  form  of  statute. 

Inie  objections  to  our  existing  system  of  court  practioe 
an  directed  against  the  procedure  in  an  action  up  to  the 
time  of  obtaimng  judgment.  The  objections  relate  to  the 
method  of  pleading,  to  the  trial,  to  incidental  motions  and 
nrnnsertingSj  and  to  the  delays  which  may  be  interposed 
oefore  the  judgment  is  actually  obtained.  Tlie  method  of 
obtaining  satisfaction  of  a  judgment  by  execution  is  well 


defined,  has  been  in  successful  operation  for  many  years, 
and  is  not  the  subject  of  criticism  from  either  the  courts  or 
the  members  of  the  profesnon.  It  may  also  be  noted  that 
the  s<ytionB  of  the  code  relating  to  executions  are  very 
infipsquentty  amsnded  and  that  most  of  them  have  stood 
in  their  present  form  without  aiur  change  since  their 
original  enactment  as  jMOt  of  the  eooie,  so  that  they  cannot 
be  said  to  be  the  subject  of  constant  legislative  amend- 
ment. These  sections  nave  stood  the  test  of  years  of  tryal 
and  under  them  personal  and  property  rights  have  been 
settled  with  but  comparatlvsly  little  litigatioB.  The  sec- 
tions are  for  the  most  part  wdl  drafted,  their  language  is 
clear  and  unambiguous,  and  because  of  their  very  na^ 
ture  and  purpose  they  are  here  set  ^forth  as  a  part  of  the 
practioe  act  with  but  few  and  ummportant  changes  in 
wording.l 


GBfiBAJL  rmoyinoNS 


See.  635. 
690. 
637. 
638. 

630. 


Execution  is  court  process. 

Officer  or  person  to  whom  execution  directed. 

Time  of  leoeipt  to  ba  endofsed  on  exseution. 

Kinds  of  executioiL 

Enforcement  upon  death  or  disqualification  of  sheriff. 


UOCiaiTBS  or  EDBCVnONS 


640.  Reqiiisites  of  executions  penerallv. 

641.  Requisites  of  executions  issued  after  transcript  filed. 

642.  Requisites  ot  execution  for  collection  of  money. 

643.  Requisites  of  execution  sgainst  property. 

644.  Requisites  of  execution  for  delivery  of  property. 

646.  Requisites  of  execution  where  warrant  of  attachment  levied. 

646.  Execution  against  hur,  repraeentative,  tenant  or  trustee. 

647.  Bequisitee  of  sanouthm  ai^dast  the  person. 

I88UANCB  OP  EDBCVnON 8 

To  wha*  counties  execution  may  Issue. 
Separate  executions  where  sepuate  sums  awarded. 
Execution  of  oourss  within  five  years. 
Execution  after  death  of  party. 
Eaecutlon  after  five  sreaia. 
Leave  to  issue  execution  after  five  years. 
Execution  against  deeedent. 
666.  Execution  against  dacedent'a  pnmo^. 

666.  Execution  against  d^eedsntli  prt^wrty;  leave  to  iamie. 

667.  Stay  as  sffeeting  issuance  of  eaeoution. 

668.  Ezeeoticm  against  sorvivinp^  judgment  debtors. 

660.  Eaeeution  not  to  issue  agaust  the  people. 

tAU0  vmam  wxmcutumti  emnmAULY 

66a  Sale  ea  easeutfcon;  time. 

661.  Penalty  for  destroying  notice  of  sale. 
663.  Fiflure  to  give  notice  of  sale. 

663.  Futehase  by  sheriff  «t  eoncution  sale. 


640. 
650. 
661. 
663. 
663. 
654. 


GSHBSiX  PROVISIONS 

§  686.  Execution  is  court  process. 

An  execution  is  the  process  of  the  court  from  which  it  is  issued* 

DHffBllHi.— Last  sentence  of  code  av^proc.,  1 1364; 
enginally  revised  from  code  of  proe.,  |  386. 


N.  Y.  IIOl 


«'*— Schley  ▼.  Andrews.  325 


§  636.  Officer  or  person  to  whoin  execution  directed. 

An  execution  must  be  directed  to  the  sheriff,  unless  he  is  a  party  or  interested,  in 
which  case  it  must  be  directed  to  a  parlioular-eoraDer  or  generally  to  the  coroners  of 
that  county.  The  court,  however,  in  its  discretion,  may  order  an  eoiecutien  issued  upon 
a  judgment  rendered  ag^dnst  a  sheriff,  either  alone  or  with  another,  to  be  directed  to 
a  person  designated  in  the  order,  instead  of  to  the  coroners  or  a  particular  coroner;  in 
which  case  it  must  be  so  directed.  The  perscm  so  designated  must  be  of  full  age,  a  res- 
ident of  the  state,  and  not  a  party  to  the  action,  or  interested  therein.  Where  the  exe- 
cution is  issued  upon  a  judgment  for  a  sum  of  nx>ney  or  directing  the  payment  of  a  sum 
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T  does  not  take  effect  until  the  person  so  designated  executes  and 
>ffice  a  bond  to  the  people,  with  at  least  two  suretJea,  approved  by 
i  or  a  county  judge,  in  a  penal  sum  fixed  by  the  order,  not  lees  than 
)e  collected  by  virtue  of  the  execution,  conditioned  for  the  faithful 
luties  under  the  execution.    A  oertjfied  copy  of  the  order,  and,  where 

0  be  ^ven,  the  cleric's  certificate  that  a  bond  has  been  filed,  as  re- 
,  must  be  attached  to  the  execution.  The  pereon  ao  dedgnated  is 
nd,  with  respect  to  that  execution,  he  is  subject  to  the  obligations  and 
he  power  and  autiioiity  ctf  a  coroner,  and  is  entiUed  to  fees  accord- 

.  proe..  1 1363,  Th*  ■>««  auitU 

tnm  soda  of  pno.,  f  ZSa,  Mtd     Pkm.  Rep.'  814.  30  Abb.  N.  C.  43. 

(1 11,  13.  Tb  wbOB  dbectcd.— Lsris  v.  Rubia.  S  Mus.  820.  2» 

Hewmu,  36  Bun  «3i;  Ctun  v.      N.  Y.  Bupp.  962;  ndwi  t.  Youu.  41  Muc.  5B2.  S£  N.  Y. 

S20;  CiDHitt  T.  Wiln.  13  av.     Supp.  llS.  ifld..  M  App.  Div.  ftia,  gg  N.  T.  Slum.  llOli 

Wblta  T.  Coulter.  1  Hun  3£7.  3  T.  A  C.  BOS. 
IMattvn.—RoblnHB  r.  Bnii> 

receipt  to  be  indorsed  on  execution. 

htm  an  execution  is  directed  and  delivered   must   indorse  thereon, 

ereof,  a  memorandum  of  the  day,  hour  and  minute  when  he  received 

'.proa,,  I13S3;    oriciiuillr  »- 
ioUud*.  ra  Hiio  SS3,  39  N,  Y. 

'  execution. 

inds  of  execution  as  follows: 

rty. 

■eraon. 

iry  of  the  possession  of  real  property  with  or  without  damages  for 

le. 

ry  of  the  possession  of  a  chattel,  with  or  without  damages  fw  the 

1  thereof. 

proo,,  1 1364,  sMOBpt  Ixt  HntsaoB  whioh  luw  basn  luds  into  \  now  teotion  (t  S3S,  anta). 
from  oodfl  of  proe..  |  3SA. 

nent  upon  death  or  disqiMlification  of  sheriff. 
,  to  whom  an  execution  is  delivered,  dies,  is  removed  from  office,  or 
lisqualified  to  act,  before  the  eseoution  is  returned,  his  under^her- 
pon  the  execution,  as  the  sheriff  might  have  done.  If  there  is  no 
lurt  from  which  the  execution  issued  may  deugnate  a  person  to  pro- 
o  may  complete  the  same  as  an  under-ehbriff  might  have  done.  The 
d  must  give  such  security  as  the  court  directs.  He  is  deemed  an 
it  to  tiie  same  obligations  and  liabilities,  find  has  the  same  power  and 
n  to  the  object  of  his  appointment,  as  a.  sheriff,  Euid  is  entitled  to 
}ut  this  section  does  not  apply  in  a  case  where  special  provisioB  is 

law  for  the  enforcement  of  an  execution  after  the  death,  removal 

disqualification,  of  the  sheriff  or  under-eheriS. 

proa.,  tl3aS:oriciiinilvnviaadfnniR.  a..  pt.S,ah.e.  Ut.  e,Ue\Sa. 

REQtnSITBS  OF  EZBCTmon' 

es  of  executions  generallT. 

St  intelligibly  describe  the  judgment,  stating  the  names  of  the  par- 
and  ^^nst  whom,  the  time  when,  sjid  the  court  in  which,  the  jndg- 
;  and,  if  it  was  reddered  in  the  supreme  court,  the  county  in  which 
9  filed.  It  must  require  the  ^riff  to  return  it  to  the  proper  clerk 
fter  the  ree«pt  thereof.  Except  as  otherwise  prescribed  in  the  next 
made  returnable  to  the  clerk  with  whom  the  jur^ent-roU  ia  filed. 


art  42  EXECUTIONS  GENERALLY  Si  641-e44 

Dcrlmtloii.— Code  oiv.   proc.,  f  1386,  m  am.  by  L.  Tbne«— Hathaway  v.  Howell.  54  N.  Y.  97;  Smith  ▼. 

1914.  eh.  347,  ezoept  last  two  eentenoee  which  have  been  Davia,  63  Hun  100,  17  N.  Y.  Supp.  614. 

made  a  new  aeotion  (I  685,  poet):  orifinally  reviaed  from  Betum. — ^Paiae  v.  WUlett,  38  N.  Y.  28;  Hoffman  v. 

eode  of  proo..  |  389.  in  part,  and  t  290.  Conner,  76  N.  Y.  121;  Wehle  v.  Conner.  83  N.  Y.  231; 

In  sencnL— Dunham  v.  ReUhr,  110  N.  Y.  866;  People  Anaonia  BraaB.  etc.,  Co.  v.  Conner,  103  N.  Y.  502;  Stim- 

ez  nl.  Wolfe  v.  Johnaon,  230  NTY.  256.  mel  v.  Swan.  17  Miac.  354,  39  N.  Y.  Supp.  1074;  High 

Form  and  reqalsltea^— Douglaa   v.   Haberrtxo.  88  Roek  Knbting  Co.  v.  Bronner.  18  Miao.  631.  48  N.  Y. 

N.  Y.  611:  Reid  v.  Stemoan.  99  N.  Y.  646:  Matter  of  Supp.  684.  affd.,  29  App.  Div.  627.  52  N.  Y.  Supp.  1143; 

Eupfer  ft  Co..  165  App.  Div.  507.  150  N.  Y.  Supp.  1037;  Beohstein  v.  Sammis,  10  Hun  585;  DUson  v.  Sazton.  11 

People  ex  rel.  Demanet  v.  Goraian.  14  N.  Y.  Supp.  547;  Hun  565;  People  ex  rel.  Tuthill  v.  RuoBell.  25  Hun  524; 

Nans  V.  Oakley.  15  N.  Y.  Supp.  1,  21  Civ.  Proc.  Rep.  71;  Nat.  Exch.  Bank  v.  Burkhalter.  20  N.  Y.  Supp.  593. 

Ryan  v.  Parr,  16  N.  Y.  Supp.  829;  Famham  v.  Hildreth.  Amendliic  return. — ^Barker  v.  Binninger.  14  N.  Y. 

32  Barb.  277;  People  v.  Van  Hoeeen.  62  How.  Pr.  76;  270;  Kingeton  Bank  v.  Elting,  40  N.  Y.  391;  Haniaon 

Hetlner  v.  Watoh,  47  N.  Y.  Super.  Ct.  269.  v.  Wilken,  71  N.  Y.  390;  Wnght  v.  Noetrand,  94  N.  Y. 

31;  People  ex  lel.  Utley  v.  Seaton.  25  Hun  205. 

§  641.  Requisites  of  executions  issued  after  transcript  filed* 

Where  an  execution  is  issued  out  of  a  court  other  than  that  in  which  the  judgment 
was  rendered,  upon  filing  a  transcript  of  the  judgment  rendered  in  the  lat?ter  court, 
it  must  also  specify  the  clerk  with  whom  the  transcript  is  filed  and  the  time  of  filing; 
and  it  must  be  made  returnable  to  that  clerk.  If  the  judgment  was  rendered  in  the 
justice's  court,  it  must  specify  the  justice's  name,  and  it  must  omit  the  specification, 
respecting  the  filing  of  the  judgment-roll. 

DcrlmMoiu — Code  dv.  proc..  11367;    orii^naliy    *  execution  Againet  penon.  Id.,  §273;  docketing  judgment 

■dbetitute  for  code  of  proc.,  |  289,  m  pert.  in  another  county.  Id.,  1 274. 

Bercreiiew.~-TranMripte    of    iudgmente     rendered        Apptteatton.— Klncaid  v.  Richardson,  9  Abb.  N.  C. 

before  justice  of  the  peace,  docketing,  J.  Ct.  A..  |  272;  315. 

§  642.  Requisites  of  ezecutioii  for  collection  of  money. 

An  execution  issued  upon  a  judgment  for  a  sum  of  money  or  directing  the  payment 
of  a  sum  of  money  must  specify,  in  the  body  thereof,  the  sum  recovered  or  directed  to 
be  paid  and  the  sum  actually  due  when  it  is  issued.  It  may  specify  a  day  from  which 
interest  upon  the  sum  due  is  to  be  computed;  in  which  case,  the  sheriff  must  collect  inter- 
est accordingly,  until  the  sum  is  paid.  If  all  the  parties  against  whom  the  judgment 
is  rendered  are  not  judgment  debtors,  the  execution  must  show  who  is  the  judgment 
debtor. 

Derlv»tloii.— Code  oiv.  proc.,  §1368;  originally  revised  from  R.  S.,  pt.  3.  oh.  6.  tii.  5.  {  9.  as  am.  by  L. 
1S44,   eh.   324. 

§  643.  Requisites  of  execution  against  property. 

An  execution  against  property,  if  the  judgment-roll  is  not  filed  in  the  clerk's  office  of 
the  county  to  which  it  is  issued,  must  specify  the  time  when  the  judgment  was  docketed 
in  that  county.  Except  in  a  case  where  special  provision  is  otherwise  made  by  law,  it 
must  substantially  require  the  sheriff  to  satisfy  the  judgment  out  of  the  personal  prop- 
erty of  the  judgment  debtor;  and,  if  sufficient  personal  property  cannot  be  found,  out 
of  the  real  property  belonging  to  him  at  the  time  when  the  judgment  was  docketed  in 
the  clerk's  office  oi  the  county  or  at  any  time  thereafter. 

DorlVBttoo.— Code  dv.  proe.,  f  1369;    originaUy  re-         8»ttoflMttoli    of    eiecutloil^— Saunders    v.    Reilhr. 
vised  from  code  of  proc^  I  289.  subd.  1.  105  N.  Y.  12;  Flanders  v.  Batten,  50  Hun  542,  3  N.  Y. 

EflMt  of  sectlOB.^-^mtennan  v.  Coutant.  59  Misc.     Supp.  728. 
23.  Ill  N.  Y.  Supp.  1081;  Garcxynski  v.  Russell.  75  Hun 
497.  27  N.  Y.  Supp.  465. 

§  644.  Requisites  of  ezecutioii  for  delivery  of  property. 

An  execution  for  the  delivery  of  the  possession  of  real  property,  or  a  chattel,  must 
particularly  describe  the  property  and  designate  the  party  to  whom  the  judgment  awards 
the  possession  thereof;  and  it  must  substantially  require  the  sheriff  to  deliver  the  pos- 
session of  the  property,  within  his  county,  to  the  party  entitled  thereto.  If  a  sum  of  money 
Is  awarded  by  the  same  judgment,  it  may  be  collected  by  virtue  of  the  same  exe- 
cution; or  a  separate  execution  may  be  issued  for  the  collection  thereof,  omitting  the 
direction  to  deliver  possession  of  the  property.  If  one  execution  is  issued  for  both  pur- 
poses, it  must  contain,  with  respect  to  the  money  to  be  collected,  the  same  directions  as 
an  execution  against  property,  or  against  the  person,  as  the  case  requires. 

Dcrlmtfim.— Code  dv.  proe.,  1 1873;  originaUy  re-        In  KeiMimL-*Tltle  Guarantee  A  T.  Co.  v.  American 
vised  from  eode  of  proe.,  §  389.  subd.  4.  P.  db  C.  Co.,  95  App.  Div.  192,  88  N.  Y.  Supp.  502;  Van 

Rensselaer  v.  Wricht,  66  Hun  39.  8  N.  Y.  Supp.  885. 
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of  execution  vrhete  warrant  of  attachment  levied. 

'  attachment  isaued  in  the  action  has  been  levied  by  the  sheriff, 
batantially  require  the  sheriff  to  satisfy  the  judgment,  as  follows: 
aent-debtor  is  a  non-resident,  or  a  foreign  corporation,  and  the 
ipon  him  or  it,  without  the  state,  or  othermae  than  personally, 
itained  for  that  purpose,  and  the  judgment  debtor  has  not  appeared 
the  personal  property  attached,  and,  if  that  is  insufiScient,  out 
attached. 

,  out  of  the  personfd  property  attached;  and,  if  that  is  insuffideat, 
nal  properi^y  of  the  judgment  debtor;  if  both  are  insuffident,  out 
tached;  and,  if  that  is  insufficient,  out  of  the  real  propoty  belong- 
when  the  judgment  was  docketed  in  the  clerk's  office  of  the  oovuity 
ifter. 

riM..  f  1370.  Dunn  v.  Adin.  MeinJl  A  ConiUt,  X  MiM.  TtS,  M  H.  T. 

irbBT*  Ury  bu  bam  mada  Supp.  lOflS;  Thonui  t.  Bocart.  33  Bun  11;  QilnuB  v, 

(.  C.  P.  A.,  I  968;  BtUu-  Tucker,    13   N.  T.  8app.  5o<. 

I  Mtiaii,  Id,,  t  MB.  Uui    ■[   accntton    ni»WB«dM    kttManmt.— 

T.  Beule.  n  Hun  13i,  29  Barton  t.  Palmer  Co..  B7  App.  Div.  3S.  S3  N.  Y.  Bnpp. 
1041. 
«  V.  Rilsy.  9S  N.  Y.    1; 

against  heir,  representative,  tenant  or  trustee. 

it  real  or  personal  property  in  the  hands  of  an  executor,  odministra- 

tee,  tenant  of  real  propeity,  or  trustee,  must  substantially  require 

the  judgment  out  (tf  that  property. 

ijo.,  1 1371.  Form  of  nee 


of  execution  against  the  person. 

St  the  person  must  gubstontially  require  the  sheriff  to  arrest  the 
commit  him  to  the  jail  of  the  county  until  he  pays  the  judgment 
ding  to  law.  Except  where  it  may  be  issued  without  the  previ- 
1  of  an  execution  against  property,  it  must  recite  the  issiung  and 
cution,  specifying  the  county  to  which  it  was  issued. 

mOoD.— 'Bsnt 
'4;  PbobIs  ei  I 

. r.  Kohn,  88  H . ._ 

med   betoia  aotioD  amiut     Nobla,  46  Hon   133. 

eiBcution   acainit   property         Watnr  af  iBTalldlty.— Qoodwin  t.  QiifBo,  B8  N.  T. 

766;   enouljolu  acaiast  ths     629. 

772.  JaU,  laekOoD.— FUier  v.  Ymui,  41  Miic.  SS2.  SS 

BcMon.— Walkn  y.   Iiaaci,     N.  Y.  Supp.  115,  ■fld..9SApp.  Div.  6ie.  8S  N.  Y.  Sapp. 

ISSUANCE  OF  EXECUTIONS 
juntles  executionB  may  issue. 

Bt  property  can  be  issued  only  to  a  county  in  the  clerk's  office  of 
is  docketed.  An  execution  against  the  person  may  be  issued  to 
lution  for  the  delivery  of  the  possession  of  real  property  must  be 
Efhere  the  property  or  a  part  thereof  is  situated.  An  execution  for 
9session  of  a  chattel  may  be  issued  to  any  county  where  the  chattel 
heriff  of  the  county  where  the  judgment-roll  is  filed.  Executions 
ent  may  be  isaued  at  the  same  time  to  two  or  more  (Merent  coun- 


sroc.,  1 1365:    oricinBlly  la-  BiecutSon   antiut   peraon.— Sinlka   v.    Abraham, 

!»r,  ia  part.  136  App.  Div.  S41, 131  1^  Y.  Supn.  SiS:  O'Bhaa  t.  Kohn, 

Nationa]    Parii   Bank.    137  38  Hus   149. 

Y.  Supp.  1018.  Docliet  (■•cDtUL— Belfei  v.  Ludlow,  Stt  Miw.  tSS. 

ffcr^.— Bniah    t.    Lm,    36  laS  N.  Y.  Supp.  130. 


ixecutions  where  separate  sums  avarded. 
awards  different  sums  of  money  to  or  against  diffeient  parties,  a 
Ly  be  issued  to  collect   each  sum  so  awarded,  subject  to  the  power 


r 
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of  the  court  to  control  the  enforcement  of  the  executions,  upon  motion,  where  the  col- 
lection of  one  execution  will,  wholly  or  partly,  satisfy  another. 

Dortmtioii.— Code  dv.  proo.,^f  1374. 

§  660.  Execution  of  course  within  five  years. 

Except  as  otherwise  spedally  prescribed  by  law,  the  party  recovering  a  final  judg- 
ment, or  his  assignee,  may  have  execution  thereupon,  of  course,  at  any  time  within  five 
years  after  the  entry  of  the  judgment. 

Scrffrnttoiu— Code  <»▼.  proe.,  1 1376;  origineny  from  OempaUiiK  tliiM.-^Eqpfer  v.  Frank,  30  Him  74; 

code  of  proe.,  1 283.  AttUman  A  Taylor  Co.  v.  S^me.  91  Hun  S32,  86  N.  Y. 

Btfcrence.— Ezeentioii  aninst  city  of  New  York.  Sapp.  628;  a.  o.  om  appeal,  163  N.  Y.  54. 

Greater  New  York  eharter  (LTlOOl,  ehap.  466).  i  264.  £mIim.— People  v.  Oarlin.  191  App.  Dit.  258,  181 

Oanstnietloii.— Quiterman   v.   Coutant,    128    App.  N.  Y.  Supp.  889. 
Dhr.  452.  112  N.  Y.  Supp.  90a 

§  661.  Execution  after  death  of  party. 

Where  the  party  recovering  a  final  judgment  has  died,  execution  may  be  issued  at 
any  time  within  five  years  after  the  entry  of  the  judgment,. by  his  personal  representa- 
tives,  or  by  the  assignee  of  t^e  judgment,  if  it  has  been  assigned,  and  the  execution  must 
be  indorsed  with  the  name  and  residence  of  the  person  issuing  the  same.  And  where 
a  party  or  one  or  more  of  several  parties  against  whom  a  judgment  for  the  recovery  or  pos- 
sesion of  real  property  has  been  obtained  has  died,  an  order  granting  leave  to  issue  and 
execute  such  execution  or  writ  of  possession  may  be  granted  upon  twenty  days'  notice 
to  l^e  occupants  of  the  lands  so  recovered  and  to  the  grantees  or  devisees  of  said  de- 
ceased, or  if  he  dies  intestate,  to  the  h^rs  at  law  of  said  deceased,  said  notices  ^to  be 
served  in  the  same  manner  as  a  summons  is  directed  to  be  served  in  an  action  in  the 
8ui»eme  court. 

JMTAtlOD.— <:ode  <BT.  proo..  1 1876.  aa  am.  by  L.     Supp.  274.  revd..  124  App.  Div.  438.  108  N.  Y.  Supp. 
1887.  eh.  416.  L.  1886.  eh.  515.  L  1887.  eh.  682.  1080;  Duiyea  v.  Botafoid.  24  Hun  317;  Miller  ▼.  Wood- 


IB  EMUffml— Matter  of  Armatnmg.  35  Miao.   327.  71     head.  52  Hun  127,  5  N.  Y.  Supp.  88. 
N.  Y.  Supp.  961;  Fiah  v.  Hahn,  56  Miao.  449.  107  N.  Y. 

§  662.  Execution  after  five  years. 

After  the  lapse  of  five  years  from  the  entry  of  a  final  judgment,  execution  can  be  issued 
thereupon  in  one  of  the  following  cases  only: 

1.  Where  an  execution  was  issued  thereupon  within  five  years  after  the  entry  of  the 
judgment,  and  has  been  returned  wholly  or  partly  unsatisfied  or  imexecuted. 

2.  Where  an  order  is  made  by  the  court  granting  leave  to  issue  the  execution. 


.MmtloB.-<kKle  dy.   proe..  f  1377;  orifiiially  re-  HiH  Co.  ▼.  Seafer.  31  App.  Dir.  288.  52  N.  Y.  Supp. 

▼laed  frojn  code  of  proe.,  |  284.  in  part.  985;  Quigley  yTBaumann,  29  Miao.  515.  61  N.  Y.  Supp. 

Anplloittoiu-VaB  Re^nelaer  r.^right.  121  N.  Y.  966. 

ea6;Rap3iaelv.Menoke.  28  App.  DiT.  91.50  N.Y.  Supp.  hem  to  iMOe.— Bank  of  Oeneeee  ▼.  Spencer.   18 

??2"'  ??*?i«  ®*  ™*-  Saekett  v.  Woodbuiy,  70  App.  Div.  N.  Y.  150;  Betta  v.  Garr,  26  N.  Y.  383;  Wallace  v.  Swin- 

416.  75  7f.  Y.  Suop.  236;  Ouitennan  ▼.  Coutant.  128  ton.  64  N.  Y.  188;  Van  Bmaaelaer  v.  Wrisht.  121  N.  Y. 

A^  Div.  452.  112  N.  Y.  Supp.  900.  626:  Seaman  v.  Clarke,  60  App.  Div.  416.  69  N.  Y.Supp. 

mnmiptloB  «r  Jadnii«n£>-Partrid8e  y.  Moyni-  1002.  affd.  170  N.  Y.  594;  People  v.  Carlin.  191  App. 


218.  27  N.  Y.  Supp.  646;  hean  v.  Garrett.  24  Hun  161;  66  Sun  463,  10  N.  Y.  Supp.  494";  Townaend  v  Tolhurat, 

teiporteia'  Nat.  Bank  v.  Quackenbuah.  80  Hun  111,  30  67  Hun  40,  10  N.  Y.  Supp.  378. 

N.  Y.  Simp.  35,  rmrd..  143  N.  Y.  567.  SeettoB  clto4.>-Buok  v.  MaeDoaakl.  107J^iao.  388» 

BccaOim  agalBsi  pcnon.~Steamahip   Richmond  177  N.  Y.  Supp.  684. 


§  6S3.  Leave  to  issue  execution  after  five  years. 

Notice  of  an  application  for  an  order  granting  leave  to  issue  an  execution,  as  pre- 
scribed in  the  last  section,  must  be  served  personally  upon  the  adverse  party,  if  he  is  a 
resident  of  the  state  and  personal  service  can  be  made  upon  him  therein  with  reason- 
able diligence;  otherwise,  notice  must  be  given  in  such  manner  as  the  court  directs. 
Where  the  judgment  is  for  a  sum  Of  money  or  directs  the  payment  of  a  sum  of  money^ 
leave  shall  not  be  granted  except  on  proof,  by  affidavit,  to  Hie  satisfaction  of  the  court, 
that  the  judgment  remains  wholly  or  partly  unsatisfied. 

Pyt^ttMi>"-Cpde  ohr.  proe..  §  1878;  orichially  re-  AvplteftMon  and  Mope.— Van  Renaaelaer  y.  Wright. 

i*wfc«n  eode  of  proe..  1 1»L  in  part  121N.  Y.  636;  People  es  reL  Saekett  y.  Woodbuiy,  70 

.«5I?^"*f'T"**^**^,  •laiiiat    ezeoutor    and    ad-  App.  Diy.  416,  75  N.  Y.  Supp.  236;  Shultee  y.  BieUea^ 

!hwW54*          "****"           grated,  deoedent  eatete  70 Hun  479.  24  N.  Y.  704. 

MV 
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§  664.  Execution  against  decedent. 

An  execution  to  collect  a  sum  of  mcmey  cimnot  be  issued  against  the  property  of  a 
judgment  debtor  who  has  died  since  the  entry  of  the  judgment  except  as  prescribed  in  the 
next  two  sections. 

Darlv»tioii.— Code  dv.  proo..  1 1879:  originaUy  re*  Aiha  Reinixtc  Co.  v.  Smikh.  52  App.  DIt.  109,  64  N.  Y. 
'Vised  from  R.  S., j>t.  3.  oh.  6,  tit.  5.  (  27.  Supp.  1044;  Le  Ferre  ▼.  Philfipe.^l  Hun  232.  30  N.  Y. 

bi.  generml. — ^Prentias  v.  Bowden,   145  N.  Y.  342;     Supp.   700. 

§  656.  Execution  against  decedent's  property. 

1.  After  the  expiration  of  one  year  from  the  death  of  a  party  against  whom  a  final 
judgment  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of  money  is  rendered, 
iJie  judgment  may  be  enforced  by  execution  against  any  property  upon  which  it  is  a 
lien  with  like  effect  as  if  the  judgment  debtor  was  still  living. 

2.  Such  an  execution  shall  not  be  issued,  however,  unless  an  order  granting  leave  to 
issue  it  is  procured  from  the  court  from  which  the  execution  is  to  be  issued,  and  from 
a  surrogate's  court  of  this  state,  which  has  duly  granted  letters  testamentary  (h*  letters 
of  administration  upon  the  estate  of  the  deceased  judgment  debtor. 

3.  Where  the  lien  of  the  judgment  was  created  as  prescribed  in  sections  five  hundred 
and  ten  and  five  himdred  and  eleven  of  this  act,  neither  order  can  be  made  until  the 
expiration  of  eighteen  months  after  letters  testamentary  or  letters  of  administration  have 
been  duly  granted  upon  the  estate  of  the  decedent,  and  for  that  purpose  such  a  lien 

.  existii^  at  the  decedent's  death  continues  for  two  years  thereafter,  notwithstanding 
the  previous  expiration  of  ten  3rears  from  the  filing  of  the  judgment  roll. 

4.  Where  letters  upon  the  estate  of  the  decedent  have  not  been  granted  within  eighteen 
months  after  his  death  by  the  surrogate's  court  of  the  county  in  which  the  decedent 
resided  at  the  time  of  his  death,  or  if  the  decedent  resided  out  of  the  state  at  the  thne 
of  his  death,  and  letters  testamentary  or  letters  of  administration  have  not  been  granted 
within  the  same  time  by  the  surrogate's  court  of  the  county  in  which  the  property  on 
which  the  judgment  is  a  lien  is  situated,  such  court  may  grant  the  order  where  it  appears 
that  the  decedent  did  not  leave  any  personal  property  within  the  state  upon  which  to  admin- 
ister. In  such  case  the  lien  of  the  judgment  existing  at  the  decedent's  death  continues 
for  two  years  as  aforesaid. 

5.  Such  judgment  lien,  existing  at  the  decedent's  death,  upon  the  decedent's  real  prop- 
erty, or  some  portion  thereof,  may  be  enforced  and  payment  thereof  obtained  during 
the  said  eighteen  months  after  granting  of  letters  testamentary,  or  letters  of  adminis- 
tration, in  the  manner  prescribed  by  the  surrogate  court  act  for  the  disposition  of  de- 
cedent's real  property  for  the  payment  of  debts. 

6.  This  section  shall  not  apply  to  real  estate  which  shall  have  been  conveyed,  or  here- 
after may  be  conveyed,  by  the  deceased  judgment  debtor  during  his  lifetime,  if  such 
conveyance  was  made  in  fraud  of  his  creditors  or  any  of  them,  and  any  judgment  cred- 
tor  of  said  deceased,  against  whose  judgment  said  conveyance  shall  have  been,  or  may 
hereafter  be,  declared  fraudulent  by  the  judgment  and  decree  of  any  court  of  competent 
jurisdiction,  may  enforce  his  said  judgment  against  such  real  property,  with  like  effect 
^  if  the  judgment  debtor  was  living,  and  it  shall  not  be  necessary  to  obtain  the  leave 
of  any  court  or  officer  to  issue  such  execution  and  the  same  may  be  issued  at  any  time 
to  the  sheriff  of  the  county  where  such  property  is  or  may  be  situated.  The  person 
issuing  such  execution,  however,  shall  annex  thereto  a  description  of  the  real  estate 
:i^ainst  which  the  same  is  sought  to  be  enforced,  as  aforesaid,  and  shall  endorse  on  said 
execution  the  words  '*  issued  under  section  six  hundred  and  fifty-five  of  the  civil  prac- 
tice act";  whereupon  said  sheriff  shall  enforce  said  execution  as  therein  directed,  against 
the  property  so  described,  and  not  against  any  other  property,  either  real  or  personal, 
and  all  provisions  of  law  relating  to  the  sale  and  conveyance  of  real  estate  on  execution 
and  the  redemption  thereof  shall  apply  thereto. 

Dorif attoii.~Code  dv.  proc,  (  1380,  m  am.  by  L.        Ltmltstfon  after  death  of  Ja^ment  debtor.— Le 

1879,  ch.  542,  L.  1885,  oh.  514.  L.  1890,  ch.  515,  L.  1894,  Boeuf  v.  dray.  101  App.  Div.  258,  92  N.  Y.  Supp.  1132. 

«h.  734,  L.  1916.  eh.  625;  oriciiuiUyreviwd  fromL.  1850.  87  N.  Y.  Supp.  597;  Matter  of  Phelps,  6  Miao.  387,  38 

«h.  295.  N.  Y.  Supp.  774;  Duell  ▼.  Alvord,  41  Hun  196. 

Appllcotloii  and  efllMt« — ^Wallace  v.  Swinton,  64        Leave  m  laeaie  eieeiitlon. — ^Baaldn  v.  Huntington 

N.  Y.  188;  Le  Boeuf  v.  Gray.  42  Mbo.  632,  87  N.  Y.  130  N.  Y.  313;  Schwan  y.  McKeoiie,  7  Miao.  565.  28 

Supp.  697;  Matter  of  Harmon,  79  Hun  226.  29  N.  Y.  N.  Y.  Supp.  87;  Kerr  v.  Kmuder,  28  Hun  4A2. 
Supp.  555;  Le  Fevre  v.  PhUUpe,  81  Hun  232,  30  N.  Y.        Fraadnleiift  eoiiveyaiiee.^Matter  of  Holmee,   131« 

Supp.  709.  N.  Y.  80;  Biyer  v.  FoerHer,  14  App.  Div.  315.  48  N.  Y. 

'^Sucb  an  exeention."— Atlas  Refining  Co.  ▼.  Smith.  Supp.  801. 
.62  App.  Div.  109.  04  N.  Y.  Supp.  1044. 
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56.  Execution  against  decedent's  propeily;  leave  to  issue. 

ire  to  iBsue  an  execution,  as  prescribed  in  the   last   eection,  must  be  procured  as 

fotice  of  the  applicatioD,  to  the  court  frcon  which  the  execution  is  to  be  issued, 
I  order  gruiting  leave  to  issue  the  execution,  must  be  given  to  the  peraoa  or 
is  whose  interest  in  the  property  will  be  affected  by  a  sale  by.  virtue  of  the  execu- 
kod  also  to  the  executor  or  administrator  of  the  judgment  debtor.  The  rules  may 
ibe  the  manner  in  which  the  notice  must  be  given.  Until  provision  is  so  made,  it 
be  served  either  personally,  or  in  such  manner  as  the  court  prescribes  in  an  order 
Dw  cause.  Leave  shall  not  be  granted,  except  upon  proof  by  affidavit  to  the  safr- 
ion  of  the  court  that  the  judgment  remaine  wholly  or  partly  unsatisfied, 
''or  the  purpose  of  procuring  a  decree  from  the  aurrogates's  court  granting  leave  to 
the  execution,  the  judgment  creditor  must  present  to  ibat  oourt  a  written  petition, 
verified,  setting  forth  the  facts  and  praying  for  such  a  decree,  and  that  the  per- 
Bpecified  in  the  first  subdivision  of  this  section,  may  be  cited  to  show  cause  why 
lid  not  be  granted.  Upon  the  presentation  of  such  a  petition,  the  surrogate  must 
i  citation  accordingly,  which  citation  may  be  served  in  the  same  manner  as  is  pro- 
in  -the  first  subdivision  of  this  section  for  the  service  or  ^ving  of  a  notice  to  the 
3  or  persons  therein  mentioned,  and,  if  the  rules  do  not  provide  for  a  mode  of  ^v- 
ch  notice,  such  citation  must  be  served  in  such  manner  as  the  surrogate  by  order 
irescribe,  or  as  is  otherwise  provided  by  law;  and,  upon  the  return  thereof,  he 
Doake  such  a  decree  in  the  premises  as  justice  requires. 

Mlim.— Coda  dr.  proe.,  I  I3S1,  m  am.  by  L.         HOTlnf  paHn^—Wadley  t.  DtMa.  30  Hun  S70. 
>•    «  Pnmf  W  dldBTlt.— DueU  v.  AlvnnL  41  Hun  190; 

Msust  of  HoloiM,  S9  Hun  SSS.  13  N.  Y.  Supp.  100, 

«fld.,  131  N.  Y.  80. 

B7.  Stay  as  affecting  issuance  of  execution. 

I  tJme  during  which  the  person  entitied  to  enforce  a  judgment  is  stayed  from  en- 
5  it,  by  the  provision  of  a  statute,  or  by  an  injunction  or  other  order,  or  in  con- 
ice  of  an  appeal,  is  not  a  part  of  the  time  limited  by  this  act  for  issuing  an  exe- 
I  thereupon  or  for  making  an  application  for  leave  to  issue  such  an  execution. 

FkttoB.— Coda  dr.   Otoe.,    11383,  btMuton  at  flme.— Anaonla  BrM*  ft  Copper  Co. 

T.  Conna,  103  N.  Y,  504. 

iS,  Execution  against  surviving  judgment  debtors. 

;  last  six  sections  do  not  aSect  the  right  of  a  judgment  creditor  to  enforce  a  jui^- 
against  the  property  of  one  or  more  surviving  judgment  debtors  as  if  all  the  judg- 
debtora  were  living.  In  that  case,  an  execution  must  be  issued  in  the  usual  foim; 
he  attorney  for  the  judgment  creditor  must  indorse  thereupon  a  notice  to  the  sher^ 
nting  the  death  of  the  deceased  judgment  debtor  and  reqiuring  the  sheriff  not  to 
t  the  execution  out  of  any  property  which  beloi^ed  to  him. 

ntlM>.— Cod*  dv.   pioo..   |13SS. 

169.  Execution  not  to  issue  against  the  people. 
execution  shall  not  be  issued  ag^nst  the  people. 


SALBS  imDER  eZECtmONS  GEHBRALLT 
160.  Sale  on  execution;  time. 

sale  of  real  or  personal  property  by  virtue  of  an  execution,  or  pursuant  to  the  di- 
ms contained  in  a  judgment  or  order,  must  be  made  at  public  auction,  between 
lOur  of  nine  o'clock  in  the  morning  and  sunset. 

no^  1 13S1.  siofipt  lut  MDtano*  vbieh  hu  bow  mulg  «  new  iMtloa  ({  BBS.  port), 
m  B.  B..  pt.  3,  sh.  fl,  tit.  6,  1 30. 

Ml.  Penalty  for  destroying  notice  of  sale. 

peiBOQ  who,  before  the  time  fixed  for  the  sale,  in  a  notice  of  the  sale  of  property 

•■  made  by  virtue  of  an  execution,  wilfully  takes  down  or  defaces  such  a  notice  put 


^ 
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up  by  the  «heriff,  or  by  his  authority,  forfeits  fifty  dollars  to  the  judgment  creditor  and 
the  same  sum  to  the  judgment  debtor,  unless  the  notice  was  defaced  or  taken  down, 
with  the  consent  of  the  person  seeking  to  enforce  the  forfeiture  or  the  execution  was 
previously  satisfied. 

Dcrlmtlon. — Code  dv.  proo.,  1 1885;  originAUy  revised  from  R.  8.,  pt.  3,  ob.  6,  tit.  6,  |  89. 

§  662.  Failure  to  give  notice  of  sale. 

An  omisfiion  by  the  sheriff  to  give  notice  of  the  sale  of  property  by  virtue  of  an  exe- 
cution, as  required  by  law,  or  the  taking  down  or  defacing  of  a  notioe  when  put  up,  does 
not  affect  the  validity  of  a  sale,  made  by  virtue  of  an  execution,  to  a  purchaser  in  good 
faith,  without  notice  of  ihe  omission  or  offense. 

DerlVBtton. — Code  dv.  proo.t  |  13S6;  originally  re-        CMiJect  of  notice^— Mosrer  v.  Hinman,  13  N.  Y.  ISO. 
▼ieed  from  R.  8.,  pt.  3,  ch.  6,  tit.  5,  |  40.  PrasompttoB  of  notloew— Wood  ▼.  Moonbouee.  45 

N.  Y.  368. 

§  663.  Purchase  by  sheriff  at  execution  sale. 

The  sheriff  to  whom  an  execution  is  directed,  or  the  under-sheriff  or  deputy-sheriff 
holding  an  execution,  and  conducting  a  sale  of  proi>erty  by  virtue  thereof,  shall  not, 
directly  or  indirectly,  purchase  any  of  the  property  at  the  sale.  A  purchase  made  by 
him  or  to  his  use  is  void. 

DarlfStioii.^<:;ode  dy.  proe.,  |  ISST;  originally  revised  from  B.  S..  pt.  3,  oh.  ft,  tit.  5,  (  41. 


r 


art.  43  EXECUTIONS  AGAINST  PROPERTY  Schedule  of  sections 


ARTICLE  43 
Executions  against  property 

EXEMPnONS  GBBnEEAULT 

Sec.  664.  Certun  speeuti  esemptionfl  not  affected. 

xxranmoNs  of  pbmonal  fbopiett 

665.  Exempt  pemnAl  property. 

666.  Womux'e  exemption  at  householder. 

667.  Exemptions  to  membeci  in  military  or  navml  servioe. 

668.  Exemption  of  right  of  action  or  damages  for  taldng  or  injuring  personal  property. 
660.  Exemptions  of  exhibits  at  exhibitions. 

EXEMPTIONS  OF  KEAL  PBOPEaTT 

670.  Ezemptu>n  of  bursong  ground. 

671.  Exemption  of  homestead. 

672.  Designation  of  exempt  homestead. 

673.  Designation  of  mamed  woman's  homestead. 

674.  Homestead  exemption  after  owner's  death. 

675.  Suspension  of  occupation  as  affecting  homestead. 

676.  Exemption  of  homestead  exceeding  one  thousand  dollars  in  value. 

677.  Sale  of  homestead  exceeding  one  thousand  dollara  in  value. 

678.  Cancellation  of  exemption  of  real  property. 

UOBS  UPON  PEftSONAL  PEOPBTT 

670.  Personal  property  bound  by  execution. 

680.  Order  of  preference  among  executions. 

681.  Order  of  preference  when  attachments  also  issued. 
68i&  Preference  when  issued  from  eoiurt  not  of  record. 

683.  Title  of  bona  fide  purohaaers  before  levy. 

LEVT  UPON  AND  SALE  OF  PERSONAL  PBOPEETT 

684.  Levy  upon  earnings  or  income  of  judgment  debtor. 

685.  Accounting  for  moneys  collected  under  execution  agfdnst  earnings  or  inoome. 

686.  Levy  upon  money  and  gold  coin. 

687.  liCvy  upon  certain  evidi^nees  of  debt. 

688.  Levy  upon  interest  of  bailor  in  goods  pledged. 
680.  Dischaii^  of  levy  after  appeal. 

600.  Application  by  partners  for  release  of  property. 

601.  Undertaking  on  application  by  partners. 

602.  Levy  on  partner's  mterest  where  attachment  discharged. 

603.  When  underteking  by  party  enures  to  other  judgment  creditors. 
094.  Sale  of  partner's  interest  and  disposition  of  surplus. 

605.  Exhibit  of  property  levied  upon,  to  creditor. 

606.  Claim  of  property  by  third  person. 

607.  Proceeding  when  oUumant  succeeds. 

608.  Action  to  recover  pr^jwrty  or  damages  by  claimant. 

690.  Substitution  of  indemnitors  as  defendants  in  action  against  officer. 

700.  Notice  of  appUeation  for  siUiStitution  and  proofs. 

701.  Terms  on  granting  order  substituting  indemnitoxs. 

702.  Severance  where  mdemnity  related  to  part  of  property. 

703.  AppUeation  by  officer  when  joined  with  indenmitors. 

704.  ^Tect  of  order  substituting  indemnitors. 

705.  Notice  by  officer  to  whom  mdemidtQr  ^en. 

706.  Sale  of  personal  property  under  execution. 

707.  Notices  of  sale  of  personal  property. 

SALE  AND  EXEMPnON  OF  REAL  PKOPEETT 

708.  "  Real  property  "  includes  certain  **  leasehold  property." 

709.  Levy  upon  real  property  held  in  trust. 

710.  Sale  of  equity  of  reaemption  in  mortgaged  property. 

711.  Direction  endoned  on  execution  regarding  mortgaged  property. 

712.  Notice  of  sale  of  real  property. 

713.  Deseziptlon  of  property  in  notice  of  sale. 

714.  Penalty  for  irregularity  in  sale. 

715.  Manner  of  conducting  sale. 

716.  DupUcate  certificates  of  sale. 

717.  Deuvexy  and  recording  of  certificates  of  sale. 

718.  Vesting  of  title  to  real  property  sokl. 

710.  Bi^te  of  holder  of  proper^  during  intermediate  period. 

720.  Order  to  prevent  waste  dunng  redemption  period. 

721.  Proceedings  upoii  violation  of  waste  order. 

722.  Punishment  for  violation  of  waste  order. 

723.  Discharge  of  prisoner  upoi\  mving  undertaking. 

724.  Time  and  manner  of  redeeming  real  property. 

725.  By  wliom  redemption  may  be  made. 
720.  Esect  of  redemption  upon  sale. 

727.  Redemption  by  creditor. 

728.  Payment  and  satisfaction  upon  redemption  by  creditor. 
^.  Redemption  by  another  etaditor  from  redeeniing  creditor. 
7|0.  Second  redemption  by  first  redeeming  creditor. 

731.  Subsequent  redemptions  by  other  creditors. 

JjMi  Redemption  by  creditor  after  fifteen  months. 

^.  Redemption  in  certun  cases  at  sheiifTs  office. 

784.  Redemptiim  by  original  puichaser  when  also  k  onditor. 


CIVIL  PRACTICE  ACT 


m  TAMLomx  w  mu  to  bku.  Faomrr  aout 

iy  by  erictfid  punhuer. 

wt  after  reoovei^  of  punhiM  maoa)'. 

BKTWKES  OWNKBS  OF  BEU.  FEOP^TT  AnV»  SAIS 

len  of  cbk]  ptopertr- 


BZBUPTIONS  GBHEEAIXT 

jzen^ons  not  affected. 

article  of  the  property  which  is  exempt  from  levy  &iid  sale 
does  not  repeal  any  special  proviraon  of  law  relating  to 
by  its  tenns,  is  applicable  only  to  a  particular  class  of  per* 
,  particular  loc^ty,  or  otherwise  to  a  special  case. 

>i.  "  Bupp.  StT 
IPTIOITS  OF  PBRSOHAL  PROPBRTT 

l1  property. 

roperty  when  owned  by  a  householder  is  exempt  fnan  levy 
ecuUoQ,  and  each  movable  article  thereof  continues  to  be  so 
-  any  of  thnn  are  removing  from  one  reddence  to  another: 
:  in  a  dwelling  house;  one  sewing  machine,  with  its  appurte- 

ily  pictures,  and  school  books,  used  by  or  in  the  fanuly;  and 
in  value  fifty  dollars,  kept  and  used  as  part  of  the  family 

1  by  the  judgment  debtor  or  the  family  in  a  place  of  public 

fleeces,  and  the  yam  or  cloth  manufactured  therefrom;  one 
jary  food  for  those  animals;  all  necessary  meat,  fish,  flour, 
ctu^y  provided  for  family  use;  and  necessary  fuel  and  oil 
r  mxty  days. 

beds,  bedsteads,  and  bedding,  necessary  for  the  judgment 
aecessary  cooking  utensils;  one  table;  six  chairs;  six  knives; 
ites;  ffix  tea  cups;  ^x  saucers;  one  sugar  dish;  one  nulk  pot; 
le;  one  shovel;  and  one  lamp. 

nts  of  a  mechanic,  necessary  to  the  carrying  on  of  his  trade, 
hundred  dollars. 

iptions,  allowed  by  the  last  section,  necessary  household  fumi- 
rofessional  instruments,  furniture  and  library,  not  exceeding  in 
.y  dollars,  together  with  the  necessary  food  for  the  team,  for 
m  levy  and  sale  by  virtue  of  an  execution,  when  owned  by  a 
r,  or  having  a  family  for  which  he  provides,  except  whwe  the 


43                                 EXECUTIONS  AGAINST  PROPERTY  » a6fr-<Q8 

iutioD  is  iaaued  upon  a  judgment  recovered  whoUy  upcm  one  or  more  demaadfl,  either 
work  performed  in  the  family  as  a  domestic  or  for  the  purchase  money  of  one  or 
e  articles,  exempt  as  prescribed  in  this  or  the  laat  section.  (Subd.  am.  by  L.  1921, 
199,  in  effect  Oct.  1,  1921.) 

■rnOaD.— UrM  rii  HibdiTUoaa  an  inila  dr.  nm.,  STl;  MUMr  ol  Kiu.  24  Am.  Dit.  600,  U  N.  Y.  Sopp.  1; 

0,  irlth  olMohta    nltrSDOM    aUiiiiutsd.     Subd.  7  Cteric  v.  Smith.  31  Miw.  4B0,  OB  N.  V.  Supp.  SM. 

itmiUBoiatMidadT.  [iroB.,|13ei.    !%•  nawlader  Lnr  np^n  aunpt  BWtMrfr. — Fiut  r.   Mutt,  34 

IMl  bH  bMD  DWd*  IBM  •  WW  Hotion  (I  U4,  pcM).  N.  Y.  333:  Clufk  y.  SiDith,  31  Mwo.  460.  SG  N.  Y.  Supp. 

<X  oriclnwUr  rarUed  (ram  B.  B.  pt.  S.  ch.  S,  th.  S,  S4«:  Tunti  v.  BoRhntick,  SO  Hun  110. 

II3»l,uun.bTL.  IBTB.oh.Ml,  L-lBOl.eh.  lie,  Ordw   hrbMdlnc  idb— MoQInw   t.   Child*,   41 

HS.d.4«I.L.IBaG,ah.lTA.L.  lflM,eh.l4S,L.  1911.  Bun  007. 

Ua.6B3,  t.  IB14,  ofa.  SS>,  I^  IBlfl.  oh.  378;  otiiliuiUv  Bookl.— Fuoo  v.  Mau.  Tfi  Hun  406,  27  N.  Y.  Supp. 

■d  Inm  L.  IS43,  sh.  157,  f  1,  m  md.  by  L.  1806.  oh,  lOas,  nfld.,  14S  N.  Y.  7G0:  Keiher  *.  Shiphsni,  4  av. 

L.  ISK  di.  107,  I  1.  Proo.  Rto-  374. 

H  arrawjitunt  of  1B31  made  to  conform  to  eoda  Floor. — S11IM1UT7  v.  Finooa,  Sfl  Bun  13;  Luhamy 

proo..  I  1391,  u  am.  by  L.  1930,  eti.  497.  v.  Tud»r,  SI  Hod  8,  IS  N.  Y.  Supp.  49a 

I  gaoMBl^Fleld  T.  Inp^iam.   IG  Mbo.  G39.  37  ralatMa.— MeCuthy    v.    McCaba,    131    App.    IHt. 

'.Supp.  1135;  Maiad  *.  Oty  irf  Hrw  Ycnfc.  7S  Ulte.  SB*.  119  N.  Y.  Bimp.  BM. 

133  N.  Y.  Biqqh  909.  WaKsh— Samm  v.  Lowam,  3  Mim!.  113.  Z3  N.  Y. 

iMBpUvB  ■uNn)lT,--Cvklin    v.    MsCsnlv,    41  Bupp.   1063. 

.  Div.  4S3.  H  N.  Y.  Supp.  879;  a>lid}ui7  v.  Paraona.  UHanBea,~Bay«  v.  Bank.  66  Miae.  SSe,  131  N.  Y. 

[on  13;  Hatter  of  Lynch.  8  Hiu  462,  31  N.  Y.  Bupp.  Bupp.   1133. 

.  affd.  160  N.  Y.  UO.  Wartdns  tMh.— O'RaiUy  v.  Erlannr,  108  Ap|>. 
■nOM  af  tsempUoil.— Wllooi  *.  Bavlay,  31  N.  IMr.  318.  5B  N.  ¥.  Supp.  7S0;  LaoatCv.  WaU«.39M!w. 
W.  408,  80  N.  Y.  Supp,  33;  RobinaonVCm.  3  Abb.  Pr.  466; 
MllSad  taaBptlOK. — Wilnu  >.  Bova.  St  Bun  JtotA  v.  JohnaiHi.  34  Baiti.  3M. 
13  N.  Y.  Supp.  7SS.  HoBMhoU  romltBra.— KaUy  v.  Mora,  18  Abb.  N. 
UMllllB  RMMt  k*  rtHhaH.— OUairiia  r.  Gold-  C.  468;  Dickeraon  *.  Van  Tins,  1  Saodf.  734. 
,  t»  Am.  DiT.  438,  74  N.  Y.  Bupp,  984;  Cluh  t.  Item.— Wileoi  t.  Hairlay.  31  N.  Y.  648;  C«Hlia 
ili,SlMiH!.4B0,SSN.Y.  Supp.  646; ^\lineri.BoTth-  t.  Brawn.  G  Run  341:  Btown  t.  Dara,  9  Bun  43;  VS-oa 
;  30  Hun  119;  Wilooi  T.  Bowk  S9  Bun  368.  12  N.  v.  O'Nal,  46  Bun  317;  La^wood  v.  Younclova,  » 
"'  Baib.  KM;  Daini  v.  Prower,  33  Baib.  290. 

'Bradaili±  t.  City  of  Tonken,  Partnaraliip  ptoniity. — Stewart  v.   Brown,   87   N. 

■  "          -^     ".  360. 

■eoMboMcr.— Chambarlain  r.  Darrov,  46  Hun  48. 


upp.  783.  Biib.  S06;  Daini  r.  Praaer,  33  Bi 

IdnarnamptliHi'— Bradaili±T.  City  of  ToBken,         Pvtn  -       -^      ~. 

ipp.  DIt.  448.  48  N.  Y.  Supp.  368,  alld..  168  N.  Y.     Y.  360. 


i  666.  Woman's  exenqition  as  householder. 

There  the  judgment  debtor  is  a  woman,  she  is  entitled  to  the  same  exemptions  from 
r  and  sale  by  virtue  of  an  execution,  subject  to  the  same  exceptions,  as  prescribed 
the  last  section,  in  the  case  of  a  householder. 

mtnltuu^-CM»  dr.  pros.,  (1891,  aa  un.  by  L.  WM*W.— Mattar  of  OaJowUa  *.  BnmtonL  54  Hiaa. 
',  du  416.  41,  lot  N.  Y.  Suiv.  499. 

\  667.  Exenvtioiw  to  mtinbtss  in  odlitaiy  or  lUiTal  serrice. 
rhe  pay  and  bounty  of  a  non-commisaioned  officer,  mumcian  or  private  in  the  mili- 
y  or  naval  service  of  the  United  States  or  the  state  of  New  York;  a  land  warrant, 
i^n  or  otiier  reward  heretofore  or  hereafter  granted  by  the  United  States,  or  by  a 
te,  for  mihtary  or  naval  services;  a  sword,  horse,  medal,  emblem  or  device  of  any 
d  presented  as  a  testimonial  for  services  rendered  in  the  military  or  naval  service  of 
United  States  or  a  state;  and  the  unifoim,  arms  and  equipments  which  were  used 
a  person  in  that  service,  are  also  exempt  from  levy  and  sale  by  virtue  of  an  execu- 
1,  and  from  sdsure  in  any  legal  proceeding. 

683;  Bufliua  v.  Foratar.  77  Hun  37.  28  N.  Y.  Supck  388. 

Tiattitj  pankaaM  with  bcraoty  or  par. — Peopis 

n  imL  Kaony  *.  Rally.  41  App.  DIt.  378.  66  N.  Y.  Supp. 

Wlh  af  p— »401»».— Toola  V.  Boaid  ot  SuptrriaaTa. 
13  App.  Div.  471.  37  N.  Y.  Bupp.  9.  43  N.  Y.  Bupp.  116a 

WUaw  ar  pUHtoncr.— Worden  v.  Ondda  Coimty. 
3S  App.  DiT.  M,  M  N.  Y.  Supp.  952;  Pwpls  Bi  rd. 
Soott  V.  Williama.  6  Mlwi.  189,  37  N.  Y.  Supp.  33. 

reaOoa  mot  iu«d  for  ampport  of  panpar.-^. 
I*wnaoe  fitaca  Hoapital  t.  Fowlar.  IS  Miao.  1S9.  37 
N.  Y.  Bupp.  13,  >>d..  13  Ave-  D>T.  436,  43  N.  Y.  BuK>. 
608. 

OaBiaranca  by  pautowr  !■  fraad  af  cradltMi. — 
Priti  V.  Worden,  30  App.  DIt.  341,  46  N.  Y.  Supp.  104a 

r«nalaB.— Banediot  r.  Bicpu,  166  App.  Dit.  611, 
151  N.  Y.  Supp.  43. 

WahW.— Ouau  T.  Bhomo,  66  Mlao.  S3^  134  N.  Y. 


S  668.  Ezemptkni  of  right  of  action  or  of  danu^eB  for  taking  or  injoiing 
nonal  proper^. 

i  right  of  action  to  rdoover  damages,  or  damages  awarded  by  a  judgment,  for  tak- 
;  or  injuring  personal  property  exempt  by  Uw  from  levy  and  sale  by  virtue  of  an 
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for  ooe  year  after  the  coUection  thereof,  from  levy  and  sale  by 
ukd  from  sdiure  in  any  other  legal  proceeding. 


of  exhibits  at  exhibitions. 

e  levied  upon  brticlee,  gooda,  wares,  merchandise  or  property  of 
le  Bome  is  en  route  to  or  from,  or  while  on  exhibition  or  depoated 
itemaljonal  exhibition  held  under  the  auspices  or  supervision  of 
bin  any  city  or  county  of  the  state,  nor  shall  such  property  be 

for  any  cause  whatever,  in  the  hands  of  the  authorities  of  such 

HL,  f  14D«a,  M  wUiid  br     f  ZOO.    I  L«Ma.  oriiiuUr  riTued  baa  L.  IBSO,  oh.  3M. 
,  »  f nr  u  nlsts  to  the     |    1. 
bj    penoDMl  propmt;  I,, 

EXEHPTIOnS  OF  REAL  PROF^RTT 
>f  burying  ground. 

family  or  private  burying  ground  and  heretofore  destgnated,  as 
trder  to  exempt  the  same,  or  hereafter  designated  for  that  pm^ 
his  section,  is  exempt  from  sale  by  virtue  of  an  executirm,  upoB 
IS  only: 

ist  have  been  actually  used  for  that  purpose. 
1  in  extent  one-fourth  of  an  acre. 

in  at  the  time  of  its  designation,  or  at  any  time  afterwards,  any 
Kcept  one  or  more  vaults  or  other  places  of  depomt  for  the  dead, 

Lt«. 

land  to  be  exempted  as  prescribed  in  tins  section,  a  notice  eon- 
in  of  the  land  to  be  exempted  and  stating  that  it  has  been  set 
ivate  buryii^  ground  must  be  subscribed  by  the  owner;  acknowl- 
sertified,  in  like  manner  as  a  deed  to  be  recorded  in  the  county 
kted;  and  recorded  in  the  office  of  the  clerk  or  register  of  tiiat 
>ook  for  recording  deeds,  at  least  three  days  before  the  sale  of 
the  execution. 


if  homestead. 

foe  or  more  buildings  thereon,  not  exceeding  in  value  one  thou- 
1  occupied  as  a  residence  by  a  householder  having  a  funily,  and 
an  exempt  homestead,  as  prescrilsed  by  law,  or  hereafter  designated 
scribed  in  the  next  section,  is  exempt  from  sale  by  virtue  of  an 
judgment  recovered  for  a  debt  contracted  after  the  thirtidJi  day 
ired  and  fifty;  unless  the  jui^ment  was  recovered  wholly  for  a 
id  before  the  deugnation  of  the  property,  or  for  the  purchase 
property  heretofore  or  hereafter  designated  as  an  exempt  home- 
law,  or  by  the  next  section,  shall  be  exempt  from  taxation 
ment  of  taxes  or  assesementG. 

D.,  1 1397,  M   MB.  by  L.         OowtriMtlttii.— SMwHt  t.  Biown,  37  N.  Y.  350. 
a  from  L.  ISSO,  <ih.  aOO,         PHTllan  pcnouL— AUen  t.  Cook.  34  Bub.  374; 

SmiUi  V.  Bnckett,  3fl  Bub.  G71. 
VOw,  IS  N.  V.  489. 

flf  exempt  homestead. 

property  to  be  exempted  as  prescribed  in  Uie  last  section,  a  con- 
l  in  substance  that  it  is  designed  to  be  held  as  a  homestead, 
rtue  of  an  execution,  must  be  reoorded,  as  prescribed  by  law;  or 
ull  description  of  the  property  and  stating  that  it  is  desi^isd 
subscribed  by  the  owner,  acknowledged  or  proved,  and  certified, 
id  to  be  recorded  in  the  county  where  the  property  is  situated, 
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and  must  be  recorded  in  the  office  of  the  clerk  of  that  county,  in  a  book  kept  for  that 
purpose,  and  styled  the  ''  homestead  exemption  book." 

PtflfttiMi.— Code  oiv.  proc.,  { 1398;  oriciiially  reviaed  from  L.  1850,  ch.  260,  1 2. 

§  673.  Designatioii  of  married  woman's  homestead. 

A  lot  of  land,  with  one  or  more  bmMingB  thereon,  owned  by  a  married  woman  and 
occupied  by  her  as  a  residence,  may  be  designated  as  her  exempt  homestead,  as  pre- 
scribed in  the  last  section;  and  the  property  so  designated  is  exempt  from  sale  by  virtue 
of  an  execution,  under  the  same  circumstances  and  subject  to  the  same  exceptions  as 
the  hcHnestead  of  a  householder  having  a  family. 

]>flrlv»tt«n.--Code  eiv.  proe..  |  1389. 

§  674.  Homestead  ezemptton  after  owner's  death. 

The  exemption,  prescribed  by  the  last  three  sections,  continues  after  the  death  of  the 
person  in  whose  favor  the  property  was  exempted,  as  follows: 

1.  If  the  decedent  was  a  woman,  it  continues  for  the  benefit  of  her  siirviving  children 
unt3l  the  majority  of  the  yoimgest  surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues  for  the  benefit  of  his  widow  and  surviving 
children  until  the  mt^ority  of  the  youngest  surviving  child  and  until  the  death  of  the 
widow. 

But  the  exemption  ceases  earlier  if  the  property  ceases  to  be  occupied  as  a  residence  by  a 
person  for  whose  benefit  it  may  so  continue,  except  as  otherwise  prescribed  in  the  next 
section. 

Dcttratloii.'-Code  dv.  proo.,  1 1400;  oricinally  reviaed  from  L.  1850,  ch.  260,  { 1,  in  part. 

§  676.  Suspension  of  occupation  as  affecting  homestead. 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  prescribed  in  the  last  four 
sections,  is  not  affected  by  a  suspension  of  the  occupation  of  the  exempt  property  as  a 
residence  for  a  period  not  exceeding  one  year,  which  occurs  in  consequence' of  injury  to, 
or  destruction  of,  the  dwelling  house  upon  the  premises. 

PatlTatfiMi.-— Code  dr.  proo.,  §1401. 

§  676.  Exemption  of  homestead  exceeding  one  thousand  dollars  in  value. 

The  exemption  of  a  homestead,  otherwise  valid  under  the  provisions  of  this  article, 
is  not  void  because  the  value  of  the  property  designated  as  exempt  exceeds  one  thou- 
sand dollars.  In  that  case,  the  lien  of  a  judgment  attaches  to  the  surplus  as  if  the  prop- 
erty had  not  been  designated  as  an  ez^oipt  homestead;  but  the  property  cannot  be 
sold  by  virtue  of  an  execution  issued  upon  a  judgment  as  against  which  it  is  exempt. 
After  the  return  of  such  an  execution,  the  owner  of  the  judgment  may  maintain  a  judg- 
ment creditot's  action  to  procure  a  judgment  directing  a  sale  of  the  property  and  en- 
forcii^  his  lien  upon  the  surplus. 

nflrlY»taoB.~Code  oiv.  proo.,   (1402. 

§  677.  Sale  of  homestead  exceeding  one  thousand  dollars  in  value. 

Where  the  judgment  in  a  judgment  creditor's  action,  brought  as  prescribed  in  the  last 
'section,  or  in  any  other  action  affecting  the  title  to  an  exempt  homestead,  directs  the  sale  of 
tiie  property,  the  court  must  so  marshal  the  proceeds  of  the  sale  that  the  right  and  interest 
of  each  pereon  in  the  proceeds  shall  correspond  as  nearly  as  may  be  to  his  right  and  interest 
in  the  property  sold.  Money,  not  exceeding  one  thousand  dollars,  paid  to  a  judgment  debtor, 
as  representing  his  interest  in:  the  proceeds,  is  exempt  for  one  year  after  the  payment,  as 
the  property  sold  was  exempt;  uidess,  before  the  expiration  of  the  year,  he  causes  real  prop- 
erty to  be  designated  as  im  exempt  homestead,  as  prescribed  in  section  six  hundred  and 
seventy-two;  in  which  case,  the  exemption  ceases  with  respect  to  so  much  of  the  money  as 
was  not  expended  for  the  purchase  of  that  property;  and  the  exemption  of  the  property  so 
designated  extends  to  every  debt  against  which  the  property  sold  was  exempt.  Where  the 
exemption  of  property  sold  as  prescribed  in  this  section  has  been  continued  after  the  judg- 
ment debtor's  death,  or  where  he  dies  after  the  sale  and  before  payment  to  him  of  his  pro- 
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bhe  court  may  direct  th&t  portion  of  the  proceeds  wluch 
1  for  the  benefit  of  the  person  or  persona  entitled  to  the 
lerwiee  disposed  of  as  justice  requires. 

pully  TeviMd  from  L.  IBBO,  di.  3flO,  li  3-0. 

turn  of  resl  proper^. 

empt  as  prescribed  in  this  article  may  Bubscribe  a 
y  acknowledge  the  execution  thereof  before  an  office 
nowledgment  of  a  deed,  to  the  efiect  that  he  canceb 
ly  virtue  of  an  execution  affecting  the  property,  or  a 
bed  in  the  notice.  The  cancellation  takes  effect  when 
iribed  in  this  article  for  recording  a  notice  to  effect 
iher  release  or  waiver,  hereafter  executed,  o(  an  exemp- 
iaa  article,  or  of  an  exemption  of  a  homestead,  or  a 
Ulowed  by  the  proviMons  of  law  heretofore  in  force, 
lothing  herein  contained  shall  be  so  construed  as  to 
I  jointiy  conveying  or  mortgaging  property  so  exempt. 

■m.  by  L.  N.  Y.  Simp.  474;  Klni  ▼■  Wum.  41  Miw.  tIT,  U  N 
Y.  8upp.  609. 

Nawcomb.  Marteata  »a  boniMtaad.— Ptck  *.  Onub/.  M 
.  Div.  150,     Hun  2U.  S  N.  Y.  Supp.  372. 

HiH.  4S4.         HoBld^  cqrpaniloK.— LaoBud  v.  aty  of  Btw^ 
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ON  PERSONAL  PROPERTY 

nd  by  execution. 

dgment  debtor,  not  exempt,  by  express  provision  of 
)f  an  execution,  and  his  other  personal  property  which 
subject  to  levy  by  virtue  of  an  execution,  are  bound 
ithin  the  jurisiiUctton  of  the  officer  to  whom  an  exe- 
1,  from  the  time  of  the  delivery  thereof  to  the  proper  ■ 


Anally   re-  Batr  of  afBcOT  "-'■'"i  Inr. — Moora  r.  Waaler- 
v«It.  ai  N.  Y.  108:  ClivmMr  t.  IMU.  1  Sun  728,  nrd., 

T.  Covu,  S3  N.  Y.  e27;  Bovea  v.  Kia(.  11  Hun  ZSO,  add.,  7i  N.  Y. 

'1;  WbMla  eW;  Barnwur  v.  Nmrtoa.  17  Him  30. 

160  N.  Y.  rrkirltlM.— Mftiifli  oi  Oisa  Uthoinmhio  Co..  7  Add. 

(.  Y.  Supp.  IHv.  SSO,  40  K.  Y.  Binqi.  IM:  Pint  Nat.  Bank  v.  WUK*- 

.  Y.  Supp.  ball  Tnoi.  Co.,  IB  Hun  161;  RobertK»  t.  Iswton.  01 

App.  Div.  Hun  87,  38  N.  Y.  Bupp.  176. 
(battel  nHirtnn  oo  Ml 

N.  Y.  471;     Laadbattai,  laa  NTY.  2B0;  Ro .,, __. 

Smltb,   SO  Div.  3S7,  61  N.  Y.  »u_pp.  13S:  Hakea  v.  Thomlon,  S» 

Walker  v.  App.  IMt.  M4.  W  H.  y:  Supp.  XS4:  ElUa  v.  RioksM,  177 

136  N.  Y.  App.  Div.  411.  lOt  N.  Y.  Supp.  243;  FonU  v.  Freatan, 

.  41  N.  Y.  1    Bun    613. 

Rano  Co.,  SatUhcUaii   al  JadaiiMnt. — Banaen    v,    Ferrv,    IT 

oa  Bank  v.  Hud  IS,  aSiL.  77  N.  Y.  636. 

.  Bupp.  M;  Fraodnlent  cannimDMi.— Home  Bank  *.  Bnnlw 

Supp.  999:  A  Co.,  IS  App.  IHv.  338.  44  M.  Y.  Bupp.  S4. 

e&:  Dean  Bankntpbr.— Aneisii*  B.  *  C.  Co.  i.   BabbiU,  8 

IBBuD  914.  Hun  1S7,  nvd.  on  other  smunda,  74  N,  Y.  306. 


nong  ezecutioiis. 

gainst  property  are  issued  out  of  the  same  or  different 
ju^ment  debtor,  the  one  first  delivered  to  an  officer 
vithstanding  that  a  levy  is  first  made  by  virtue  of  an 
but  if  a  levy  upon  and  sale  of  personal  property  has 
ir  execution,  before  an  actual  levy  by  virtue  <^  the 
;y  shall  not  be  levied  upon  or  sold  by  virtue  of  the 

■iually  re-  Kaadla  Co.  v.  Otobe  Cyala  WoAa.  48  App.  Div.  304,  83 
N.  Y.  Supp,  638:  Cillic  r,  Tmdnll  Co..  148  N.  Y.  117; 
V,  2  N.  Y.  NiaHraarapeM>TkecC<i.T.Wyiant.lApp.TXv.S88.3T 
Puh  V.Gil-  NIY^  Supp.  486;  Van  Camp  v.  Searta.  79  Hub  134,  3« 
.  Bank.  127     N.  Y.  Supp.  757. 


EXECUTIONS  AGAINST  PROPERTY  f }  6SI-6U 

1.  Ordw  of  pr«fennce  iriien  attachment!  also  issued. 

re  there  are  one  or  more  executions  and  one  or  more  warranta  of  attachment 

the  property  of  the  same  person,  the  rule  prescribed  in  the  Uat  section  prevails 
rminiug  the  preferencea  of  the  executJons  or  warranta  of  attachment;  the  defend- 

the  varrants  of  attachment  being,  for  that  purpose,  regarded  as  a  judgment 

itton.— Cods  dT.  proo.,  1 1407;  oridullv  n-  Id  nural— Psch  v.  GUbert.  134  N.  Y.  fll3;  GUHc  ▼. 
aR.S.,j>t.  I.  ah.O,  tit.  6, 1  is.  TmdwsD  Co.,  148  N.  Y.  177;  Lomi  t.  CmmpbslU  IflT N. 

acw.— Asfmnoe  whan  tli«  H*  t<ro  or  mon     V.  340. 
of  KtWdiniaDl,  C.  P.  A.,  (  MO;  ml*  M  to  tsrr 
ma  •nmnt.  1±,  |  SBl. 

<Z.  Preference  ^en  issoed  from  court  not  of  record. 

xecution  issued  out  of  a  court  not  of  record,  or  a  warrant  of  attachment  granted 
Etction  pending  in  a  court  not  of  record,  if  actually  levied,  has  preference  over 
r  execution  issued  out  of  any  court  of  record  or  not  of  record  which  has  not  been 
isly  levied. 


3.  Title  of  bona  fide  purchasers  before  levy. 

titie  to  personal  iHt>perty,  acquired  befiH«  the  actual  levy  of  aa  execution,  by  a 
ser  in  good  faith,  tuid  without  notice  that  the  execution  has  been  issued,  is  not 
1  by  an  execution  delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
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4.  Levr  upon  eamiags  or  Income  of  judgment  debtor. 

liere  a  judgment  has  been  recovered  and  where  an  execution  issued  upon  said 
mt  has  been  returned  wholly  or  partly  unsatisfied,  and  where  any  wages,  debts, 
V,  salary,  ineome  from  trust  funds  or  profits  are  due  and  owing  to  the  judgment 
or  shall  thereafter  become  due  and  owing  to  him,  to  the  anount  of  twelve  dol- 
more  per  week,  the  judgment  creditor  may  apply  to  the  court  in  which  said 
Qt  was  recovered  or  the  court  having  jurisdiction  of  the  same  without  notice  to 
Igment  debtor,  and  upon  satisfactory  proof  of  auoh  facts  by  affidavits  or  other- 
le  court,  if  a  court  not  of  record,  a  judge  or  justice  thereof,  must  issue,  or  if  a 
f  reoord,  a  judge  w  justice,  must  grant  an  order  directing  that  an  execution  issue 
the  wages,  debts,  earnings,  salary,  income  from  trust  funds  or  profits  of  said 
nt  debtor,  and  on  presentation  of  such  exeoution  by  the  officer  to  whom  delivered 
ection  to  the  person  or  persons  from  whcm  such  wages,  debts,  earnings,  salary, 
from  trust  funds  or  profits  are  due  and  owing  or  may  thereafter  become  due 
■ing  to  the  judgment  debtor,  said  execution  shall  become  a  lien  and  a  contmuing 
mn  the  wages,  earnings,  debts,  salary,  income  fr«n  trust  funds  or  profits,  due  or 
mie  due  to  s^  judgment  debtor  to  the  amount  specified  therein  which  shall 
xed  ten  per  o^itum  thereof,  and  sud  levy  riiall  be  a  continuing  levy  until  said 
on  and  the  expenses  thereof  are  fully  satisfied  and  pud  or  imtjl  modified  as  here- 
provided,  but  only  one  execution  against  the  wages,  debts,  earnings,  salary, 
from  trust  funds  or  profits  of  said  judgment  debtor  shall  be  satisfied  at  one 
nd  where  more  than  ons  execution  has  been  issued  or  shall  be  issued  pursuant 
provisimis  of  this  section  agiunst  the  same  judgment  debtor,  they  shall  be  satis- 
tiie  order  of  priority  in  which  such  executions  are  presented  to  the  person  or  per- 
Dm  wb«n  such  wages,  debts,  earnings,  salary,  income  from  trust  funds  or  prof- 
due  and  owing. 

shall  be  the  duty  of  any  person  or  corporation,  municipal  or  otherwise,  to  whom 
ecutooD  shall  be  presented,  and  who  sl^  at  such  time  be  Indebted  to  the  judg^ 
ebtor  named  in  such  execution,  or  who  shall  become  indebted  to  such  judpn^it 
in  the  future,  and  while  said  execution  shall  remain  a  lien  upon  sud  indebted- 
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nesB,  to  pay  over  to  the  officer  preaeating  the  ume  meh  amount  of  euch  indebtedness 
as  such  execution  shfdl  piescnbe  until  stud  execution  ^hall  be  wholly  satisfied,  and  such 
payment  shall  be  a  bar  to  any  action  therefor  by^any  such  judgment  debtor. 

3.  If  euch  person  or  corporation,  municipal  or  otherwise,  to  whom  sud  execution 
shall  be  presented,  shall  fail  or  refuse  to  pay  over  to  said  officer  presenting  said  execu- 
tion the  percentage  of  said  indebtedness,  he  or  it  shall  be  liable  to  an  action  therefor  by 
the  judgment  creditor  named  in  such  execution,  and  the  amount  so  recovered  by  such 
judgment  creditor  shall  be  applied  towards  the  payment  of  said  execution. 

4.  Either  party  may  apply  at  any  time  to  the  court  from  which  such  execution  shall 
issue,  or  to  any  judge  or  justice  issuing  the  same,  or  to  the  county  judge  of  the  county, 
and  in  any  county  where  there  is  no  county  judge,  to  any  justice  of  the  city  court,  upon 
such  notice  to  the  other  party  as  such  court,  judge,  or  justice  sliall  direot,  for  a  modifi- 
cation of  said  execution,  and  upon  such  hearing  the  said  court,  judge  or  justice  may 
malce  such  modification  of  said  execution  as  shall  be  deemed  just,  and  such  execution 
as  so  modified  ishall  continue  in  full  force  and  effect  until  fully  paid  and  satisfied  or 
until  further  modified  as  herein  provided. 

5.  This  section,  so  far  as  it  relates  to  w^es  and  salary  due  and  owing  or  to  become 
due  and  owing  to  the  judgment  debtor,  shall  not  apply  to  judgments  recovered  more 
than  ten  years  prior  to  September  first,  nineteen  hundred  and  eight,  nor  to  judgments 
heretofore  or  hereafter  recovered  upon  such  judgments,  and  any  execution  heretofore 
issued  upon  euch  judgments  pursuant  to  an  order  heretofore  granted  under  this  section 
shall,  when  this  act  takes  effect,  cease  to  be  a  lien  and  continuing  levy  upon  wages  and 
salary  thereaftor  to  become  due  and  owing  to  the  judgment  debtor. 

6.  No  execution  under  this  section  shall  be  issued  hereafter  upon  a  judgment  against 
an  officer  or  employee  of  any  city  or  any  county  of  the  state  or  of  the  board  of  educa- 
tion of  any  such  city,  unices  it  shall  contain  the  name  of  the  judgment  debtor,  in  frdl, 
his  title  or  podtion,  ahd  the  bureau,  office,  department  or  subdivision  thereof  in  which 
he  is  employed;  and  if  a  person  so  employed  shall  resign  or  be  dismissed  while  an  exe- 
cution issued  pursuant 'to  tfie  provisions  of  this  seotion  is  wholly  or  partly  unsatisfied, 
and  he  be  reinstated  or  reemployed,  such  execution  shall  lapse  and  no  further  deduction 
shall  be  mode  thereon  unless  such  reinstatement  or  reemployment  occur  within  ninety 
days  after  such  resignation  or  dismissal.  All  executions  filed  in  any  department  agunst 
the  wages,  debta,  earnings  and  salary  of  officers  or  employees  of  any  city  or  of  any 
county  of  the  state,  or  of  the  'board  of  education  of  any  such  dty  within  five  days  prior 
to  the  date  on  which  payment  of  wages,  debte,  earnings  and  salary  are  paid  shall  not 
become  a  hen  against  the  wages,  debt«,  eamii^  and  salary  that  are  payable  on  the 
said  payroll  but  shall  become  a  lien  upon  the  wf^es,  debta,  earnings  and  salary  which 
shall  become  due  or  owii^  to  the  judgment  debtor  thereafter. 
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Div.  68.  114  N.  Y.  Supp.  444;  Ulner  v.  Doran,  167  App. 
Div.  250,  152  N.  Y.  Supp.  655;  Brenen  v.  Dehlstrom 
Metallic  Door  Co.,  189  App.  Div.  685,  178  N.  Y.  Supp. 
846;  Friedman  v.  Gibbons,  101  Mise.  356,  167  N.  Y. 
Supp.  685. 

Lien  npon  proepecttro  eomlngs  Umlteda—Valen- 
tine  V.  WlTUams,  Inc..  150  N.  Y.  Supp.  815. 

Jurisdiction  of  octton  to  enforce  remedy*— Van 
Wie  V.  Delaware  &  Hudson  Co.,  71  Mise.  25.  1^  N.  Y. 
Supp.  184. 

Special  county  Judge  cannot  Issue  execution.-* 
Matter  of  Parkman,  108  Mise.  816.  177  N.  Y.  Supp. 
580. 

LtoblUty  of  emptoyer.— Keve  v.  Columbia  Kid  Hair 
Curlers  Mfg.  Co.,  161  App.  Div.  018,  145  N.  Y.  Supp. 
1072:  Duffy  v.  Morrissey,  82  Misc.  140,  143  N.  Y.  Supp. 
780;  Hatch  v.  WoUT,  85  Misc.  61. 147  N.  Y.  Supp.  48;  Lut- 
kins  V.  Lutkins.  85  Miso.  148, 148  N.  Y.  Supp.  174;  Huber- 
tus  V.  ReUIy.  88  Miso.  143.  151  N.  Y.  Supp.  775;  Saks 
A  Co.  V.  McDonald,  164  N.  Y.  Supp.  756. 

mteht  of  debtor  to  defend  eoliectton.— Van  Valken- 
bumh  V.  Bishop,  164  N.  Y.  Supp.  86. 

Costs  on  execution  agMnst  wages. — ^Brodie  v. 
CDonnell.  71  Mise.  630,  130  N.  Y.  Supp.  805. 

Taemtliig  order.— Neu  v.  Foi,  151  App.  Div.  17,  185 
N.  Y.  Sup>  208;  Morris  Plan  Co.  v.  MiUer.  102  Misc. 
470,  160  nTy.  Supp.  37. 

Appeal.— O'Brien  v.  Kelly,  134  App.  piv.  562.  119 
N.  Y.  Supp.  613. 


§  686.  Accounting  for  moneys  collected  under  execution  against  earnings  or 
income. 

When  an  execution  has  been  issued  against  the  wages,  debts,  earnings,  salary,  income 
from  trust  fimds  or  profits  due  and  owing  to  any  judgment  debtor,  it  shall  be  the  duty 
of  the  sheriff  or  other  officer  or  person  to  whom  such  execution  shall  be  delivered,  from 
time  and  at  least  once  Qvery  six  months  from  the  time  a  levy  shall  be  made  thereunder, 
to  account  for  and  pay  over  to  the  person  entitled  thereto  all  moneys  collected  thereon, 
less  his  lawful  fees  and  expenses  for  collecting  the  same. 

Dcrlf»tfon. — Code  dv.  iHt)c.,  §1366,   as  am.  by   L.      as  teniporary.     ft  1366,  ocudnally  revised  from  code  of 
1014,  dk.  347,  next  to  last  sentence.  Xast  sentence  omitted     proo.,  1 280,  in  part,  and  f  200. 

§  686.  Levy  upon  money  and  gold  coin* 

The  officer  to  whom  an  execution  against  property  is  delivered  must  levy  upon  current 
money  of  the  Umted  States  belonging  to  the  judgment  debtor,  and  must  pay  it  over  as  so 
much  money  collected,  without  exposing  it  for  sale,  except  that  where  it  consists  of  gold 
coin,  he  must  sell  it  like  other  personal  property,  unless  he  is  otherwise  directed  by  an 
order  of  a  judge  or  by  the  judgment  in  the  particular  cause. 


DerlvAtton* — Code  dv.  j^oo.,  ft  1410,  as  am.  bv  L. 
1877,  cli.  416;  oriclnaDy  revised  from  R.  S.,  pt.  3,  en.  6, 
tit.  6,  ft  18. 


Applleatlon.— MoNeeley  v.  Wels,  166  N.  Y.  124; 
Bayer  v.  Dosoher,  130  App.  Div.  334,  128  N.  Y.  Supp. 
1006. 


§  687.  Levy  upon  certain  evidences  of  debt 

The  ofi^r  to  whom  an  execution  against  property  is  delivered  must  levy  upon  and 
sell  a  bill  or  other  evidence  of  debt  bdonging  to  the  judgment  debtor,  which  was  issued 
by  a  money  corporation  to  circulate  as  money,  or  a  bond  or  other  instrument  for  the 
payment  of  money  belonging  to  the  judgment  debtor,  which  was  executed  and  issued 
by  a  govemjnent,  state,  county,  public  officer,  or  municipal  or  other  corporation,  and 
is  in  terms  negotiable,  or  payable  to  the  bearer  or  holder. 

Derivatloii.— Code  civ.  proc.,  |1411,  as  am.  by  L.  AppUeatloii.— MoNeeley  v.  Wels,  166  N.  Y.  124; 
1877,  eh.  416;  oriftinally  xevissd  from  R.  S.,  pt.  8,  eh.  0,  People  v.  Nat.  Ins.  Co.,  10  App.  Div,  247, 46  Jff.  Y.  Supp. 
tit  5.  ft  10.  102. 

§  688.  Levy  upon  interest  of  bailor  in  goods  pledged. 

The  interest  of  the  judgment  debtor  in  personal  property  subject  to  levy,  lawfully 
pledged. for  the  payment  of  money  or  the  performance  of  a  contract  or  agreement,  may 
be  sold,  in  the  hands  of  the  pledgee,  by  virtue  of  an  execution  against  property.  The 
purchaser  at  the  sale  acquires  all  the  right  and  interest  of  the  judgment  debtor  and  is 
entitled  to  the  possession  of  the  property,  on  complying  with  the  terms  and  conditions 
upon  whiobithe  jiidgment  debtor  oould  obtain  poasessioti  therwf.  This  section  does  not 
apply  to  property,  pf  which  the  judgment  debtor  is  unconditionally  entitled  to  the  pos- 
session. 
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0crlT»tl<m.— Code  dv.  proo.,  1 1412;  origliially  r«-     Kaiokeibooirar  Tnut  Co.,  157  App.  Dit.  4S4,  143  N.  T. 
vised  from  R.  S.,  pt.  3,  oh.  0,  tit.  5,1  20.  Bupp.  446. 

Sale  of  Intensi  of  ptedior.^HofiFmaa  ▼.  Columbia-        Sale  of  lAterMt  of  OMrlsaKOT.^Portor  t.  Pannky, 

52  N.  Y.  185. 

§  689.  Discharge  of  lerj  after  appeaL 

Where  an  appeal  taken  from  a  final  judgment  to  the  court  of  appeab  has  been  per- 
fected, and  the  security  required  to  stay  the  execution  of  the  judgment  has  been  given, 
or  where  the  security  given  upon  an  appeal  taken  from  a  final  judgment  of  the  supreme 
court,  a  county  court  or  the  city  court  of  the  city  of  New  YoA,  or  the  municipal  court 
of  the  city  of  New  York,  is  equal  to  that  required  to  perfect  an  appeal  to  the  court  of 
appeals  and  to  stay  the  execution  of  the  judgment,  the  court,  in  which  the  judgment 
appealed  from  was  rendered,  in  its  discretion,  and  upon  such  terms  as  justice  requires, 
may  make  an  order,  upon  notice  to  the  respondent  and  the  sureties  m  the  undertaking, 
discharging  a  levy  upon  personal  property  made  by  virtue  of  an  execution  issued  upon 
the  judgment  appealed  from.  This  section  does  not  authorize  the  discharge  of  a  levy 
made  by  virtue  of  a  warrant  of  attachment. 

Dorlvatton.— Code  dv.  proo.,  %  1811,  tm  am.  by  L.  Div.  56S,  53  N.  Y.  Suro.  1013;  Hyman  v.  Secal,  44  Miae. 
1895.  eh.  946,  L.  1699.  oh.  215.  226,  88  N.  Y.  Supp.  ICQiS;  Skinner  v.  Hanaan,  81  Hon  376, 

AppUcatton.— Kinker  ▼.  Thixd  Are.  R.  Co.,  83  App.     30  N.  Y.  Supp.  Sfi7. 

§  690.  Application  by  partners  for  release  of  property. 

Where  an  officer  has  seized  personal  property  of  a  partnership,  before  or  after  its  dis- 
solution, upon  a  levy  upon  the  interest  therein  of  a  partner,  made  by  virtue  of  an  exe- 
cution against  his  individual  property,  the  other  partners,  or  former  partners,  having 
an  interest  in  the  property,  or  any  of  them,  may  apply  at  any  time  before  the  sale  to  a 
judge  of  the  court,  or  .to  the  coimty  judge  of  the  coimty  wheri  the  seizure  was  made, 
upon  an  affidavit,  showing  the  facts,  for  an  order  directing  the  officer  to  release  the  prop- 
erty and  to  deliver  it  to  the  applicant. 

Derlvatloii.— Code  dv.  w<fe.,  1 1413.  Atkina  ▼.  Saxton,  77  N.  Y.  105;  Miebak>ver  v.  Moeea,  19 

Beferenoet. — Ralease  ox  intereet  of  one  j;»artner  from  App.  Div.  343.  46  N.  Y.  Supp.  456:  Reed  v.  MoLanahan. 

attachment  on  partnership  property,  C.  P.  A.,  ft  958.  47  N.  Y.  Super.  Ct.  275;  ZoUer  ▼.  Grant,  56  N.  Y.  Super, 

Convcnlon  of  partnarahlp  property  by  manhal. —  Ct.  279. 

§  691.  Undertaking  on  application  by  partner. 

Upon  such  an  apphcation  the  applicant  must  give  an  undertaking,  with  at  least  two 
sureties,  approved  by  the  judg^,  to  the  effect  that  he  will  account  to  the  purchaser  upon 
the  sale  to  be  made  by  virtue  of  the  execution,  of  the  interest  of  the  judgment  debtor 
in  the  property  seized,  in  like  manner  as  he  would  be  bound  to  account  to  an  assignee 
of  such  an  interest,  and  that  he  will  pay  to  the  purchaser  the  balance  which  may  be 
found  due  upon  the  accounting,  not  exceeding  a  sum  specified  in  the  undertaking,  which 
must  be  not  less  than  the  value  of  the  interest  of  the  judgment  debtor  in  the  property 
seized  by  the  sheriff,  as  fixed  by  the  judge.  The  provisions  of  law  relating  to  determin- 
ation of  the  value  of  a  partnership  interest  and  sufficiency  of  sureties,  notice  of  appli- 
cation and  dismissal  thereof  for  failure  of  applicant  to  appear,  in  proceedings  to  dis- 
charge an  attachment  as  to  a  partnership  interest,  shall  apply  to  the  proceedings  taken 
as  prescribed  in  this  and  the  last  section. 

Derlratton.— Code  oiv.  proo..  ft  1414.  In  general.— Meohalover  ▼.  Moeee,  19  App.  Dir.  843, 

46  N.  Y.  Supp.  456. 

§  692.  Levy  on  partn^s  interest  where  attachment  discharged. 

Where  a  warrant  of  attachment  has  been  levied  upon  the  interest  of  a  defendant,  as 
a  partner,  in  personal  property  of  a  partnership,  and  the  attachment  has  been  dischaiged 
as  to  that  interest,  as  prescribed  by  the  provisions  of  this  act  relating  to  the  discharge 
of  a  partnership  interest,  a  levy  by  virtue  of  an  execution  against  his  individual  prop- 
erty cannot  be  made  upon  his  interest  in  the  same  property  unless  the  warrant  of  attach- 
ment has  been  vacated  or  annulled. 

DerlTatton.— Code  civ.  proc.,  ft  1415. 

§  698«  When  undertaking  by  party  enures  to  other  judgment  creditors. 

Where  personal  property  of  a  partnership  has  been  released  upon  giving  an  under- 
taking, as  prescribed  in  the  last  three  sections,  if  the  execution  by  virtue  of  which  the 
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levy  was  made  is  set  aside,  or  is  satisfied  without]a  sale  of  the  interest  levied  upon^^^the 
undertakiiig  enures  to  the  benefit  of  each  jud^ent  oreditor  of  the  same  judgment 
debtor  then  having  an  execution  in  the  hands  of  the  same  officer,  or  of  another  officer 
having  authority  to  levy  upon  that  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
a  seijaire  made  by  virtue  of  such  an  execution. 

Derivrntloii.— Code  ehr.  proe.,  1 1416. 

§  694.  Sale  of  partner's  interest  and  disposition  of  surplus. 

Where  personal  property  of  a  partnership  has  been  so  released;  the  interest  of  the 
judgment  debtor  therein  may  be  sold  by  the  officer;  and  the  purchaser  upon  the  sale 
acquires  all  that  interest  as  if  he  was  an  assignee  thereof.  If  the  purchase  money  exceeds 
the  amoimt  of  all  the  executions  and  warrants  of  attachment  against  the  property  of 
the  same  judgment  debtor,  of  which  the  officer  has  notice,  and  of  the  lawful  fees  and 
charges  thereon,  the  officer  must  pay  the  surplus  into  court  for  the  benefit  of  the  judg- 
ment debtor  or  other  person  entitled  thereto. 

DvflfMlMl.— Code  dr.  proe.,  1 1417. 

§  696.  Exhibit  of  property  levied  upon,  to  creditor. 

The  riieriff  to  whom  an  execution  is  issued  shall  at  any  time  before  the  sale  of  the 
personal  property  levied  cm  by  him,  on  the  written  request  of  any  person  who  is  a  cred- 
itor of  the  person  against  whom  the  writ  was  issued  under  which  the  sheriff  levied  upon 
the  property,  exhibit  to  such  creditor  the  personal  property  so  levied  upon  under  said 
writ  and  pennit  an  inspection  thereof  by  such  creditor  or  his  agent. 

DcrtfMioii.— Code  dr.  proe.,  1 18S4,  m  am.  by  L.  1894,  oh.  780,  laet  eentenoe;  origiiiAUy  revieed  from  R. 
8.,  pt.  8,  eh.  6,  trt.  o,  §  86* 

§696.  Claim  of  property  by  third  person. 

If  personal  property  levied  upon  as  the  property  of  the  judgment  debtor  is  elaimed 
by  or  in  behalf  of  another  person,  as  his  property,  an  affidavit  may  be  made  and  deliv* 
ered  to  the  sheriff  in  behalf  of  such  person  at  any  time  while  such  property  or  the  pro- 
ceeds thereof  are  in  the  sheriff's  possession  stating  that  he  makes  such  a  claim;  specify- 
ing in  whole  or  in  part  the  property  to  which  it  relates,  and  in  all  cases  stating  the 
value  of  the  property  claimed  and  the  damages,  if  any,  over  and  above  such  value, 
which  the  claimant  will  suffer  in  case  such  levy  is  not  released.  In  that  case  the  officer, 
in  bis  discretion,  may  empanel  a  jury  to  try  the  validity  of  the  claim. 

^  JMvAtton.— Cod*  oiv.  iiroe.,  ft  1418,  ■•  am.   by  L.  711,  65  N.  Y.  Supp.  314.  effd.  68  App.  Div.  486,  69  N.  Y. 

1904,  eh.   641.  Supp.  431;  People  v.  Hall.  31  Hun  404. 

■ata  UIM.IIM.— Trial  of  elaim  of  titie  by  thiid  penone  Findliifi  ai  slMtlg*S  Jury  ii#t  eoncloshre.-— Oilmour 

to  Sfopertv  Miaed  by  aheriff,  C.  P.  A..  If  103.  104;  trial  Door  Co.  v.  Shea,  160  App.  Div.  239, 134  N.  Y.  Supp.  919. 

of  daim  of  proper^  attaehed.  Id.,  U^k-M.  flMttOB  elted Saraion  Holdinc  Ca  ▼.  Weahbura.  70 


of  daim  of  proper^  attaehed.  Id.,  ftl  904-096. 

AppliM«tii«.-^hea  v.  Climax  Cyele  Co..  19  App. 
DiT.  158, 46  N.  Y.  Supp.  4;  De  Biato  v.  Stimmel,  31  Mbc. 


Mlflo.  110,  113, 127  N.  Y.  Supp.  1016. 


I  G97*  Proceedings  when  claimant  succeeds. 

If  (>y  their  inquisition  the  jurors  find  that  the  property  belongs  to  the  claimant,  they 
must  also  determine  its  value  and  the  damages  above  such  value  as  specified  in  the  last 
section.  Thereupon  the  officer  may  relinquish  the  levy,  unless  the  judgment  creditor 
pves  him  an  undertaking  with  at  least  two  sufficient  sureties,  to  the  effect  that  the  sure- 
ties will  indemnify  him  to  an  amount  therein  specified,  not  less  than  twice  the  value  of 
the  propetiy  and  damages  as  determined  by  the  jury,  and  two  hundred  and  fifty  dol- 
lars in  addition  thereto,  against  all  damages,  costs  and  expenses  in  an  action  to  be  brought 
against  him  by  any  person,  by  the  claimiant,  his  assignee  or  other  representative,  by 
reason  of  the  levy  upon,  detention  or  sale  of  any  of  the  property  by  virtue  of  the  exe- 
cutbn.  If  the  undertaking  is  given,  the  officer  must  detain  the  property  as  belon^ng 
to  the  judgment  debtor.  Where  an  undertaking  is  given  to  ind^nnify  an  officer,  he 
must  cause  the  same  to  be  filed,  within  two  days  after  the  giving  of  the  said  undertak- 
ing, in  the  office  of  the  clerk  of  the  court  out  of  which  the  execution  was  issued,  and 
serve  upon  the  claimant,  his  assignee  or  other  representative,  and  the  judgment  credi- 
tor, or  the  attorney  whose  name  is  subscribed  to  the  execution,  a  copy  of  the  said  under- 
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on  of  the  sureties  thereon.  The  justificatkiD  must 
t  out  of  which  the  execution  waa  iamed,  at  a  time 
lugt  not  be  lesa  than  two  nor  more  than  five  dsya 

purpose  c^  justification,  each  of  tiie  sureties  upon 
the  judge  at  the  time  and  place  mentioned  in  the 
D  the  p&rt  of  the  claimant,  his .  assignee  or  other 
•,y  in  such  manner  as  the  judge  in  bis  discretion 
y  be  adjoUmed  from  day  to  day  until  it  is  com- 
always  be  to  the  next  judicial  day.  If  required 
T  representative,  the  examination  must  be  reduced 
eties.    If  the  judge  finds  the  sureties  sufficient,  he 

undertaking,  endorse  his  allowance  thereon,  and 

with  the  examination  of  the  sureties  to  be  filed 
pon  the  sheriff  is  released  and  discharged  from  all 

detention  and  sale  of  the  property  seized.  When 
a  approved  and  filed,  as  hereinbefore  provided,  the 
.  the  same  being  filed,  shall  index  the  same  in  the 

executions  are  indexed,  under  the  title  of  the  suit 


,  by  L.         UabmtT  ol  Indemnllan^-Biidcenin  F.  *  U.  lu. 

L.  1«M.     Co.T.WilKin,MN.Y.2T5;Poh«Uki».Ertliffll«r.l8Mi«. 

33,  41  N.  Y.  Supp.  10|  De  KKa  t.  BtimraBl,  31  Mwl.  711, 

Ig   NM.     65  N.  Y.  Sm>p.  311.  kSd.,  5S  App.  Div.  4W,  0*  N.  Y. 


ty  or  damages  by  claimant, 
r  to  the  defendant,  the  finding  does  not  prejudice 
1  action  to  recover  the  property  so  levied  upon  or 
fution  or  sale. 


ors  as  defendants. 

el  or  chattels  hereafter  levied  upon  by  virtue  of  an 
warrant  of  attachment,  or  several  warrants  of  at- 
qason  of  a  levy  or  levies  upon  detention,  sale  or  sales 
3y  virtue  of  an  execution  or  several  executions,  or  a 
rants  of  attachment,  is  brought  against  an  officer,  or 
mmand  or  in  his  aid,  if  a  bond  or  bonds  or  written 
tying  the  officer  against  the  levy  or  levies,  or  other 

of  the  judgment  creditor  or  the  several  judgment 
'Snt  or  the  plaintiffs  in  the  several  warranto,  either 
if  the  action,  the  persona  or  person  or  the  several 
lurvivors  if  one  or  more  are  dead,  may  apply  to  the 
apphcant  or  several  appficants  as  defendants  in  the 
le  person  so  acting  by  his  command  or  in  his  aid; 
le  officer,  or  in  case  of  his  death,  upon  the  appUca- 
iy  grant  an  order  substituting  the  indemnitora  as 

the  officer  or  of  the  person  so  acting  by  his  com- 

..   br  L.  ODmHtDtloiulItr.— Haabers    v.    Rilsy,    gi    N.    Y. 

377:  Hsin  T.  Davidjon.  96  N.  Y.  17S;  Levy  t.  Dinm,  160 

.   of  re-      N.  V.  504,  iSt.  39  App.  Div.  BOS,  67  N.  Y.  Supp.  973; 


— .  ..  Rilny.  91  N.  Y.  377;  HmyM  v.  DavidMD,  9S  N. 
Y.  19:  Hart  v.  Beitos,  11  Miec.  446,  S3  N.  Y.  Bitpp.  233. 

IMsnjM  hr  pvHm  (DbiUtiilad.— Matoobn  t. 
0'R*i!ly.  89  N.  Y.  ISfl;  Hew  r.  Him,  117  N.  Y.  306; 
£>«■»  V.  Hymn,  139  N.  Y.  363. 

bwha.— Rouoblum  v.  Gormwi,  21  Avp.  Div.  618, 
47   N.  Y.   Supp.   784. 
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§  700.  Notice  of  ajypUcation  for  substitation  and  proofs. 

Where  the  application  is  made  by  the  officer,  notice  of  the  application  must  be  given 
to  the  indemnitors  or  their  attorney  and  also  to  the  attorney  for  the  plaintiff.  If  the 
pleadings  do  not  sufficiently  show  that  the  case  is  one  where  the  order  may  be  granted, 
the  facts  with  respect  thereto  must  be  shown  by  affidavit  or  other  competent  proof. 
Where  the  application  is  made  by  the  indemnitors,  or  one  of  them,  the  motion  papers 
must  contain  a  written  consent  to  be  made  defendant  in  the  acton  executed  by  each 
person  who  executed  the  instrument  or  instnmients  of  indemnity,  unless  proof  by  affi- 
davit is  furnished  that  those  who  do  not  consent  are  dead.  Each  consent  must  be  ac- 
knowledged or  proved  and  certified  in  like  manner  as  a  deed  to  be  recorded  in  the  county, 
and  notice  of  the  application  mu^  be  given  to  the  attorney  of  each  party  to  tbfi  action, 
and  if  the  defendant  has  not  itppeared,  notice  must  be  given  to  him  personally. 


D«rlvmtlon. — Code  eiv.  proo.,  §  1422,  as  am.   by  L.         MotlM. — HMsberg  v.  Riley,  91  N.  Y.  877;  Hearo  Fruit 
18S7,  eh.  452.  Jar  Co.  v.  Grant,  32  St.  Rep.  209. 

Pniof. — Carter  v.  Bowe,  47  Hun  626. 

§  701.  Terms  on  granting  order  substituting  indemnitors. 

Upon  granting  the  order,  the  court,  iiT  its  discretion,  may  reqtiire  the  indemnitors  to 
furnish  additional  security  to  the  plaintiff  and  to  pay  the  reasonable  expenses  of  the 
defendant  necessarily  incurred  before  the  order  is  granted,  or  it  may  impose  such  other 
terms  for  the  security  of  either  of  the  original  parties  as  justice  requires. 

Hcrlratloii.— Code  eir.  proe.,  {  1428,  as  am.  by  L.  blum  r.  Gorman,  21  App.  Div.  618,  47  N.  Y.  Supp.  764 
18S7,   ch.  452.  Costs  to  shenff. — Coddington  v.  Haibuiver,  77  Miao. 

In  Kencnl.— Heasberg  v.  Riley,  91  N.  Y.  377;  Rosen-     211,  137  N.  Y.  Supp.  636. 

§  702.  Severance  where  indemnity  related  to  part  of  property. 

If  the  indemnity  given  related  to  a  part  only  of  the  property,  the  court,  in  a  proper 
case,  may  direct  that  the  action  be  divided  into  two  actions,  that  the  indemnitors  be 
substituted  as  defendants  in  one  without  affecting  the  other,  and  that  the  controversy 
in  each  action  be  limited  to  that  part  of  the  property  in  respect  to  which  it  is  to  be  con- 
tinued. Where  such  an  order  is  made  a  similar  application  may  be  subsequently  made 
in  the  action  which  proceeds  against  the  original  defendant: 

Dcrlvmtlon. — Code  dv.  proe.,  §1424,  aa  am.  by  L.  In  ffenenl. — Com  v.  Tamaen.  16  Miao.  670,  39  N. 
18S7,  oh.  462.  Y.  Supp..  129;  Isaacs  v.  Cohen.  86  Hun  119,  83  N.  Y. 

Supp.  188. 

§  703.  Application  by  of&cer  when  joined  with  indemnitors. 

If  the  officer  or  person  acting  by  his  command,  or  in  his  aid,  is  joined  as  a  defend- 
ant with  all  the  indemnitors,  he  may  apply  for  an  order  to  i^trike  out  his  name  as  a 
defendant.  If  he  is  joined  as  a  defendant  with  one  or  more,  but  not  all  of  them,  he  may 
apply  for  an  order  substituting  those  who  are  not  joined  with  him  as  defendants  in 
Ids  place.  In  either  case,  ihe  application  is  made  in  the  same  manner-  and  is  subject  to 
the  saQie  provisions  as  if  made  as  prescribed  in  section  six  hundred  and  ninety-nine  of 
this  a«t. 

Dcrlmtloii.— Code  dv.  proe.,  |142li.  as  am.  by  L.  1887.  oh.  452. 

§  704.  Effect  of  order  substituting  indemnitors. 

An  order  made  as  prescribed  in  the  last  five  sections  does  not  affect  the  merits  of 
the  cause  of  action  or  of  the  defense,  except  so  far  as  it  limits  the  controversy  to  par- 
ticular property.  But  if  the  substituted  or  remaining  defendants  recover  judgment,  they 
are  entitled  to  single  costs  only.  If  the  action  is  discontinued,  or  the  complaint  dismissed, 
a  new  action  may  be  brought  as  if  the  former  action  had  not  been  brought. 

Dcrivatloii.— Code  dv.  proe.,  |1426.  "Single  costs.'*— Isaacs  v.  Cohen,  86  Hun  119,  33 

N.  Y.  Supp.   188. 

§  706.  Notice  by  oOLcer  to  whom  indemnity  is  given. 

Where  an  action  is  brought  in  a  case  where  one  or  more  persons  are  entitled  to  make 
an  application  for  an  order  of  substitution,  or  where  one  or  more  persons  are  liable  to 
be  substituted  as  defendants,  as  prescribed  in  section  six  hundred  and  ninety-nine,  of 
this  act,  the  officer  to  whom  the  instrument  or  instruments  of  indemnity  was  given 
cannot  maintain  an  action  thereupon  against  a  person  entitled  to  make,  but  who  has 
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ipplicalionp  or  vho  is  Ui^le  to  be  but  haa  sot  been  Bubetituted  as 
otice  of  the  commencemeiit  of  the  action  against  the  t^cer  or  the 

command  or  in  his  aid  is  given  before  the  trial  thereof,  or  at  least 
^ent  by  default  is  taken  therein  either  to  the  attorney  or  aever^ 
ue  is  or  several  names  are  subscribed  to  the  execution  or  several 
it  of  attachment  or  several  watrants  of  attachment,  or  peraonally 
ditor  or  creditors,  or  to  the  plaintiff  or  several  plaiifldffs  in  the  «o- 
arrant  of  attachKient  was  or  several  warrants  of  attachment  were 

the  persons  who  ^tecuted  the  instrument  or  instruments  of  indcm- 


Ksonol  property  under  ezecutioQ. 

must  be  offered  for  sale  in  such  lots  and  parcels  as  are  calculated 
t  price.  Except  where  the  officer  is  expressly  authorised  by  this 
rty  not  in  his  possession,  personal  property  shall  not  be  oEFerad  for 
ent  and  within  the  view  of  these  attending  the  sale. 

•,  141  N.  Y.  I;  Hohl 
.  Madw.  39  B 

.  Wiiitor.  M  N.'Y.  3i 

eiMuliOD.— Wood  T.  Mooro.      «Uoa.  Tl  Enn  22.  38N.  Y.  Supp. 

OM«a  taaM mmatr am»na.tua^.—aamip  t.  i^my , 

lUiMoB  T.  Brannui,  90  N.  Y.      37  App.  Div.  ISS.  U  N.  Y.  Supp.  7B«. 
3  N.  Y.  367;  SUmabiidce  v. 

i  sale  of  personal  proper^. 

previous  notice  of  the  time  and  place  of  a  sale  of  personal  property 

«ution  must  be  pven  by  posting  conspicuously  written  or  printed 

least  three  public  places  of  the  town  or  city  where  the  sale  is  made, 
vperty  has  been  levied  upon  by  virtue  of  an  execution,  the  court, 

of  the  officer  Tn«'''"e  the  levy,  may  direct,  by  order,  the  sale  thereof 
ipoD  such  a  notice  as  it  deems  proper,  and  thereupon  the  property 
ngly. 

□no,,  1 1499,  H   un.  br  L,  Csntcnti  af  Ditllca.— Chapmu  *.  UociUU  19  Him 

ivlMd  [lom  R.  B..  pt.  S.  di.  e,      318. 

SALE  AKD  EXEBfPnon  OP  REAL  PSOPERTT 

roperly  "  includes  certain  "  leasehold  proper^." 

iroperty"  as  used  in  the  succeeding  sections  of  this  article  includes 

where  the  lessee  or  his  assignee  is  possesaed  at  the  time  of  the  sale 

B  unexpired  t«rm  of  the  lease,  and  also  of  the  building  or  buildingB, 

upon. 

.  proa.,  f  1430;  raicioallT  n-  SUtaa  OinMi  Co.  T.  B«nui4  A,  Bu(a,  I3t  N.V.  Sopp. 
eS,  11,  397;OI*wrv,  Bunu.lHN.Y.8<i{>p.31. 

BM  than  Are  ron-— Doited  HMt  of  wie.— OhsdBynt  v.  0«r«r,  83  App.  Dir. 

403,  83  N.  Y.  Sltpp.    198. 

in  real  property  beld  in  trust. 

d  by  one  person  in  trust  or  for  the  use  of  another  is  liable  to  levy 
f  an  execution  issued  upon  a  judgment  recovered  against  the  person 
>  held,  in  a  case  where  it  is  prescribed  by  law  that,  by  reason  of  the 
ust,  an  estate  vests  in  the  beneficiary,  but  special  providon  is  not 
law  for  the  mode  of  subjecting  it  to  his  debts. 

.  proo.,  1 1431;  DrigiiuUy  reviaed  from  R.  8„  pt.  3,  oh.  «,  tit.  i,  f  2«. 

quity  of  redemption  in  mortgaged  property. 
btor'a  equity  of  redemption  in  real  property  mortgaged  shall  not  be 
execution  issued  upon  a  judgment  recovered  for  the  mortgage  debt, 


ut.  43  EXECUTIONS  AQAINBT  PBOFERTY  f  §  711-716 

§  711.  Directioii  endorsed  on  ezecution  regarding  mortgaged  property. 

Where  an  execution  against  property  is  issued  upon  a  judgment,  specified  in  the 
last  section,  to  tl»  county  where  the  mortgaged  property  is  situated,  the  attorn^,  or 
other  person  who  subscribes  it,  must  indorse  thereupon  a  direction  to  the  sheriff  not  to 
levy  it  upon  the  mortgaged  property,  or  any  part  thereof.  The  direction  must  bnefly 
describe  the  mortgaged  property  and  refer  to  the  book  and  page  where  the  mortgage 
is  recorded.  If  the  execution  is  not  collected  out  of  the  other  probity  of  the  judgment 
debtor,  the  sheriff  must  retiun  it  wholly  or  partly  unsatisfied,  as  the  case  requires. 

n«rlT»tlOB.— Code  etv.  proo.,  §1433;   oriciDAUy  re>        Bn  soiMral.— -Woods  ▼.  Rebs,  78  Hun  78,  29  N.  Y. 
'  from  R.  Sm  pt.  3,  oh.  6.  tit.  5.  |S  32,  33.  Supp.   263. 


§  712.  Notice  of  sale  of  real  property. 

The  sheriff  who  sells  real  property  by  virtue  of  an  execution  must  previously  give 
public  notice  of  the  time  and  place  of  the  sale,  as  follows: 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously  fastened  up  at  least 
forty-two  days  before  the  sale,  in  three  public  places  in  the  town  or  city  where  the  sale 
is  to  take  place,  and  also  in  three  public  places  in  the  town  or  city  where  the  property  is 
situated,  if  the  sale  is  to  take  place  in  another  town  or  city. 

2.  A  copy  of  the  notice  must  be  published  at  least  once  in  each  of  the  six  weeks  imme- 
diately preceding  the  sale,  in  a  newspaper  published  in  the  county,  or  published  in  an 
incorporated  village,  a  part  of  which  is  within  the  county,  if  ther^  is  a  newspaper  pub- 
lished in  such  county  or  village,  or,  if  there  is  none,  in  the  newspaper  printed  at  Albany 
in  which  legal  notices  are  required  to  be  published. 

Dkfffuittoa.— Code  dr.  proo.,  §  1434,   as  am.  by  L.  Mko.  MS,  97  N.  Y.  Sopp.  400;  Viin  Oelder  ▼.  Van  Qeldor, 

1896.  ch.  567;  oiictfially  revised  from  R.  S-.  pt.  3,  oh.  6,  26  Hun  366;  Van  Camp  v.  Searle,  79  Hun  134,  142.  29 

tit.  S.  134.  N.  Y.  Supp.  767.  mod.  147- N.  Y.  160. 

9  Wmtnmnu, — ^Deocnation  of  official  newqpaper  and  Pabllntton  of  notlec.—- Wood   v.   Morebouoa,  46 


publioatioa  of  notioes  therein,   ezeoutive  1..  !§  82.  83;     N.  Y.  368;  WUUams  v.  Colwell.  14  App.  Div.  26,  43  N. 
time  of  publication,  hov  oomputed.  C.  P.  A..  {  144.  Y.  Supp.  1167.  aflg.  18  Mtto.  399.  48  N.  Y.  Supp.  720. 

Suffldencj  of  notice.— ColMna   ▼.   MoArthur,   32 

t 

§  713.  Description  of  property^in  notice  of  sale. 

In  each  notice  specified  in  the  last  section,  the  real  property  to  be  sold  must  be  de- 
scribed with  common  certainty,  by  setting  forth  the  name  of  the  township  or  tract,  and 
the  number  of  the  lot,  if  there  is  any,  or.  by  some  other  appropriate  description. 

Dcriv»ttoii.~Code  dv.  proo.,  1 1435.    Last  sentenoe  Wlifti  saMwt  to  iaio.— Woodsato  v.  Fleet.  44  N.  Y. 

transferred  to  second  section  foUowing.   1 1436,  origintMy  1;  Trimm  v.  Marsh,  64  N.  Y.  mTBr.  L.  St.  J.  O.  H.  t. 

rsTised  from  R.  &,  pt.  3,  ch.  6,  tit.  5,  |  36.  Buf.  Hydraulic  Assn.,  64  N.  Y,  661;  Beach  v.  HoUister, 

■cfcroneo. — IssA  held   uxider  contract   cannot  be  8  Hun  519. 

sold.  C.  P.  A.,  ft  613.  Wtet  oiBiio*  ho  ■oM.'-.Safe  v.  Cartwri|dit,  9  M.  Y. 

Deserlptlon   of   propert7.^Wmcht    v.    Ackennan.  49;  Hisgins  t.  McConneU,  130  N.  Y.  482;  Robertson  r. 

97  Misc.  163,  162  N.  Y.  Supp.  726TButler  r.  Clark,  66  Ssyte.  184  N.  Y.  97,  81  N.  B.  250. 

Hw  444. 21  N.  Y.  Supp.  4l5,  affd.  142  N.  Y.  636.  Tltlo  Of  pvreliMer.— Wood  ▼.  Chapia,  18  N.  Y.  609; 

BeslnlBtaf   salo   vndor   exoeatlon.— Lehman    ▼.  Leland  ▼.  Cameron.  31  N.  Y.  116;  Bouthworth  v.  Soo- 

Roberts,  86  N.  Y.  232;  Van  Oelder  v.  Van  (Qeldsr,  26»  fiekl,  61  N.  Y.  613;  Ten  Eyek  ▼.  Crai«.  62  N.  Y.  406; 

Hun  366.  ai!d.,  89  N.  Y.  633.  Wallace  ▼.  Swinton,  64  NTY.  188;  Clute  v.  Emmerich, 

^  Deoili  of  MMor.— Wood  ▼.  MorshouM,  46  N.  Y.  99  N.  Y.  342;  Sweetland  v.  BueU.  164  N.  Y.  641;  Nichob 

868;  Wallaoe  ▼.  Swinton,  64  N.  Y.  188.  v.  Izemoncer,  3  Hun  609;  Clute  ▼.  Emmerich,  21   Hun 

lieciilloa  nMB  VOM  JndSiiient.~MaCacken  v.  122;  Hawley  ▼.  Cramer,  4  Cow.  717. 

nanuBa.   141  N.  Y.  174.  Wfliti   of   pQrebMcrs.— Trenton    Baking   Co.    t. 

^  TM  JvdnMnl.— Woodcate  v.  Fleet,  44  N.  Y.  1;  Duncan,  86  N.  Y.  221;  Kleinhens  ▼.  Phelps,  6  Hun  568; 

StUwell  V.  Catpenter.  69  N.  Y.  144,  62  N.  Y.  639;  Ce-  Maroney  v.  Boyle,  57  St.  Rep.  604;  s.  c,  141  N.  Y. 

bjme  T.  Pearson,  27  App.  Div.  621,  50  N.  Y,  Supp.  112;  462. 
TcRstt  V.  Brooklyn  Improvement  Co.,  18  Hun  6.    • 

§  714.  Penalty  for  irregularity  in  sale. 

A  sheriff  who  sells  real  property  by  virtue  of  an  execution  without  having  given  notice 
thereof,  as  prescribed  in  the  last  two  sections,  or  otherwise  than  as  prescribed  in  this 
chapter,  forfeits  one  thousand  dollars  to  the  party  injured,  in  addition  to  the  damages 
wliich  iJie  latter  sustains  thereby. 

,DcrtTa«loii.~Code  dv.  proc.,  {  1436;  originally  re-        In  geilcnl.^Wood  r.  Morehouse,  45  N.  Y.  368;  Van 
Ybsd  from  R.  8..  pt.  3,  ch.  6,  tat.  5.  |  37.  Gelder  v.  Hallenbeck,  46  Hun  432. 

§  716.  Manner  of  conducting  sale. 

Where  real  property  offered  for  sale  by  virtue  of  an  execution  consists  of  two  or  more 
known  lots,  tracts  or  parcels,  each  lot,  tract  or  parcel  must  be  separately  exposed  for 
sale.  If  a  person  who  is  the  owner  of,  or  is  entitled  by  law  to  redeem,  a  distinct  parcel 
rf  the  property  of  any  other  description,   requires  that  parcel  to  be  exposed  for  sale 


^  ' 
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seiMurately,  the  sheriff  most  expose  it  adoording^y.  No  more  real  property  shall  be  ex- 
poised  •for  sale  than  it  appears  to  be  necessary  to  sell  in  order  to  satisfy  the  execution. 
The  validity  of  a  sale  is  not  affected  by  the  fact  Uiat  the  property  sold  is  pui;  only  of 
the  property  advertised  to  be  sold. 


DtflfBttoii.— Code  dv.  proo.,   {1437.    Lut  seatene  AflpMottoe,— Onnnmghain   ▼.   Cumiy.    17   N.   T. 

iaiMt  nntenoe  of  code  dir.  proo..  ft  1436.    |  1437.  ori<iQ-  976;  Denike  ▼.  Town  et  ml..  41  Asp.  Div.  025,  68  N.  Y. 

aJ^  revised  from  R.  S.,  pt.  8,  eh.  6.  tit.  6,  {  38.    ft  1436,  Supp.  031.  afTd.,  167  N.  Y.  586;  Airgyi  ▼.  Wieki,  92  Hun 

oiWndly  revised  from  R.  S.,  pt.  3.  eh.  6.  tat.  6.  ft  85.  15$,  36  N.  Y.  Supp.  375. 


Befenneet. — "Distinct  pwoel"  defined,  generml  eon- 
struetion  1.,  ft  20a, 

§  716.  Duplicate  certificates  of  sale. 

The  ^eriff  who  sells  real  property  by  virtue  of  an  executicm  must  make  out,  subscribe, 
and  acknowledge  before  an  officer  authorized  to  take  the  acknowledgment  of  a  deed, 
duplicate  certificates  of  the  sale,  containing: 

1.  The  name  of  each  purchaser  and  the  thne  when  the  sale  was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 

DarlT»ttoB«— Code  eiv.  proe.,  ft  1438;  oricin«Uy  re-  OertlflMto  of  sale.— Van  Camp  v.  Searie,  79  Hun 
vised  from  R.  S..  pt.  8,  oh.  6,  tit.  5.  ft  42.  134.  29  N.  Y.  Supp.  787;  Holimm  v.  Holman,  66  Baib. 

0»llstnicttoli.r— People  ex  dbL  Ehrlkh  v.  Grant,  61     216. 
App.  Div.  238.  70  N.  Y.  Supp.  504;  O'Brien  t.  Haabasen, 
20  Hun  564. 

§  717.  Delivery  and  recording  of  certificates  of  sale. 

The  sheriff,  within  ten  days  after  the  sale,  must  file  one  of  the  duplicate  certificates  in 
the  office  of  the  clerk  of  the  county  and  deliver  another  to  the  purchaser.  If  there 
are  two  or  more  purchasers,  a  certificate  must  be  delivered  to  each.  The  clerk  must 
immediately  record  the  certificate  in  a  book  kept  by  him  for  that  purpose  and  must 
index  the  record  to  the  name  of  the  judgment  debtor.  His  fees  for  so  doing  must  be 
paid  by  the  sheriff  as  part  of  the  expenses  of  the  sale. 

llefflf»tlMi.-<kxle  ehr.   proo..  ft  1439;   oridaaUy  r»-  People  ex  nl.  Ehrltoh  v.  Grant,  61  App.  DiT.  236,  70  N. 

▼ised  from  R.  8.,  pi.  3,  eh.  6.  tit.  6,  ft  43;  L.  ISSTToh.  60,  Y.   Supp.   504. 

ft  1.  fMmre  to  flie  m  Uafte.-— O'Brien  t.  Haahacen. 

IB  seiMnO.— Lounabuxy  ▼.  Purdy,  18  N.  Y.  615;  20  Hun  564;  Bowem  ▼.  Amouz,  33  N.  Y.  Super.  Ct.  580. 

§  718.  Vesting  of  title  to  real  property  sold. 

The  right  and  title  of  the  judgment  debtor,  or  of  a  person  holding  under  him,  or  de- 
riving title  through  him,  to  real  property  sold  by  virtue  of  an  execution  is  not  divested 
by  the  sale,  until  the  expiration  of  the  period  within  which  it  can  be  redeemed, 
as  prescribed  in  this  article,  and  the  execution  of  the  sheriff's  deed.  But  if  Hie  property 
is  not  redeemed,  and  a  deed  is  executed  in  pursuaneb  of  the  sale,  the  grantee  in  the  deed 
is  deemed  to  have  been  vested  with  the  legal  estate  from  the  time  of  the  sale. 

DerlT»tloii.— Code  oiv.    proo.,  ft  1440,  as  am.  by  L.  In  geiicr«l.~Eteworth  ▼.  Woodsey,   19  App.   Div. 

18S1.  eh.  681.    The  portion  omitted  was  added  by  L.  885,  46  N.  Y.  Supp.  486.  affd..  164  N.  Y.  748;  Louis  t. 

of  1881,  eh.  681.    It  is  omitted  because  it  was  held  by  Bauer,  33  App.  Dnr.  287,  53  N.  Y.  Supp.  985;  Chadesyne 

the  eourt  of  appeals  to  be  unoonstitutional  in  Gilman  v.  v.  Gwyer,  83  App.  Div.  403,  82  N.  ¥.  Supp.  108. 

Tuolcer,  128  N.  Y.  100,  for  the  reason  that  it  deprives  ADpUe»tlon.— Mclntvre  v.  Sanfoid,  80  N.  Y.  634. 

the  owner  of  his  propwtv  without  due  process  of  law.  Fflv   InsnmDee   poiiey. — ^Wood   v.   American    Fire 

The  court  further  stated  the  m-ovision  to  be  unnecessary,  Ins.  Co.,  140  N.  Y.  382. 
ezistiiic  provisions  beinc  sufficient,     i  1440,    originaUy 
revised  from  R.  S.,  pt.  3,  oh.  6,  tit.  5.  {61. 

§  719.  Rights  of  holder  of  property  during  intermediate  period. 

The  person  entitled  to  the  possession  of  real  property  sold  by  virtue  of  an  execution, 
as  prescribed  in  the  last  section,  may  use  and  enjoy  the  same,  during  the  period  therein 
specified,  as  follows,  without  being  chargeable  with  committing  waste: 

1.  He  may  use  and  enjoy  it  in  like  manner  and  for  the  like  purposes  as  it  was  used 
and  enjoyed  before  the  sale,  doing  no  permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building  or  other  erection  thereupon.  But 
this  subdivision  does  not  permit  an  alteration  in  the  form  or  structure  of  the  building 
or  other  erection. 

3.  He  may  use  and  improve  the  land  in  the  ordinary  course  of  husbandry,  but  he  is 
not  entitled  to  a  crop  growing  thereon  at  the  expiration  of  the  period  of  redemption. 
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4.  He  may  apply  any  wood  or  timber  ob  the  land  to  ihe  neoefisaiy  reparation  of  a 
fence,  building  or  other  erection  which  was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  necessary  fire-wood  therefrom 
for  use  in  his  household. 

DvlfStioii.— Code  dv.  oroo..    ft  1441;  oricinAlly   re-     v.  Beufr,  33  App.  Div.  287.  63  N.  Y.  Bupp.  0S5:  Chede- 

vind  from  R.  B.,  pi.  3,  eh.  6.  tit.  5, 1  22.  nme  v.  Owyer,  83  App.  Div.  403,  82  N.  Y.  Si^p-  IW: 

Appllc»tt(Mi.—Ford  T.  Knepp.  102  N.  Y.  135;  Louie     Ford  ▼.  Knepp,  31  Hun  622,  rtvd.  on  other  grounde,  102 

N.  Y.  136. 

§  720.  Order  to  prevent  waste  during  redemption  period. 

If,  at  any  time  during  the  period  allowed  for  redemption,  the  judgment  debtor  or 
any  other  person  in  possession  of  the  property  sold  commits  or  threatens  to  commit  or 
makes  preparation  for  committing  waste  thereupon,  the  supreme  courts  or  any  Justice 
thereof,  within  the  judicial  district,  or  the  county  judge  of  the  county  in  which  the  prop- 
erty or  any  pcurt  thereof  is  situated,  upon  the  application  of  the  purchaser  or  his  assig- 
nee or  the  agent  or  attorney  of  either,  and  proof  by  affidavit  of  the  facts,  may  grant 
without  notice  an  order  restraining  the  wrongdoer  from  committing  waste  upon  the 
property. 

]lerlfallMi.~Code  dv.  proo.,  ft  1442;  orisineily  revieed  from  R.  8.,  pt.  3«  oh.  6,  tit.  6.  ftft  23,  24. 

§  721.  Proceedings  upon  violation  of  waste  order. 

If  the  person  against  whom  such  an  order  is  granted  commits  waste  in  violation  thereof 
after  the  service  upon  him  of  the  order,  with  a  copy  of  the  affidavit  upon  which  it 
was  granted,  the  court  or  judge,  upon  proof  by  affidavit  of  the  facts,  may  grant  an  order 
requiring  him  to  show  cause  at  a  time  and  place  therein  specified  why  he  should  not 
be  punished  for  a  contempt. 

PMlimOoa.— Code  dr.  proe.,  ft  1443;  origUudly  revieed  frttm  R.  8.,  pt  3,  eh.  6,  tit.  6,  ftft  26.  26. 

§  722*  Punisliment  for  violation  of  waste  order. 

If,  upon  the  return  of  the  order  to  show  cause,  it  satisfactorily  appears  that  the  pei^ 
son  required  to  show  cause  has  violated  the  former  order,  the  court  or  judge  may  either 
punish  him,  as  prescribed  by  hiw  for  the  punishment  of  a  contempt  of  a  court  of  record, 
other  than  a  criminal  contempt,  or  may  grant  a  warrant  directed  to  the  sheriff  of  the 
county,  reciting  the  fonner  oider  and  the  violation  thereof,  and  commanding  the  sheriff 
to  commit  the  wrong-doer  to  close  confinement  for  a  tenn  specified  therein,  not  more 
than  one  year.  A  person  thus  committed  cannot  be  admitted  to  the  liberties  of  the 
jail. 

DcfflfmtfMl.— Code  civ.  proo.,  ft  1444;  oriffiQeUy  revised  from  R.  8..  pt.  3,  oh.  6,  tit.  6,  ftft  27,  28. 

§  723.  Discharge  of  prisoner  upon  giving  undertaking. 

The  warrant  may  be  superseded  and  the  prisoner  dischaiged  by  an  order,  in  the  dis- 
cretion of  the  court  or  judge  committing  him,  upon  his  executing,  to  the  person  who 
applied  for  the  warrant,  an  undertaking  in  a  sum  fixed,  and  with  sureties  approved,  by 
the  court  or  judge,  to  the  effect  that  he  will  pay  any  judgment  which  the  applicant  or 
bis  assignee  or  other  representative  may  recover  against  him  by  reason  of  any  waste 
theretofore  or  thereafter  committed  on  the  property,  and  upon  his  paying  to  the  appli- 
cant for  the  costs  and  expenses  of  the  proceeding  a  sum  fixed  by  the  court  or  judge. 

DeHvftttOB.— Code  eiv.  proo^  ft  1446;  oHiineUy  ijeviied  from  R.  S..  pt.  3,  oh.  6,  tit.  6,  ft  29. 


§  724.  Time  and  manner  of  redeeming  real  property. 

Within  one  year  after  the  sale  of  real  property  by  virtue  of  an  execution,  a  person, 
specified  in  the  n»t  section,  may  redeem  such  real  property  by  paying  to  the  purchaser, 
his  executor,  administrator  or  assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use 
of  the  person  so  entitled  thereto,  the  sum  of  money  which  was  paid  upon  the  sale  with 
interest  from  the  time  of  the  sale  at  the  rate  of  ten  centum  per  annum* 

nerifmliMi.— Code  dv.  proe.,  ft  1446;  orictnally  re-  Bteht  to  redeem.— QUchrist  t.  Comfort,  34  N.  Y. 
vised  from  R.  a,  pt.  3,  eh.  6,  tit.  6,  ft  46.  236:  livingstoa  v.  Amoux,  66  N.  Y.  607;  Ten  Eyok  v. 

AtpBntton^-Criifield  v.  Mwdoek,  1S7  N.  Y.  316.     Cnig,  62  N.  Y.  406;  Thomee  v.  Bofert,  38  Hun  11;  Ben- 
ton V.  Hatch,  43  Hun  143. 

Ml 
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§  726.  By  whom  redemptioa  nuqr  be  made. 

The  redemptioii,  specified  m  the  last  sectioii,  may  be  made  either  by  the  judgmeiit 
debtor  whose  right  and  title  were  sold  or  by  hiB  heir,  devisee  or  grantee,  w1m>  has  ac- 
quired by  inheritance,  devise,  deed,  sale,  by  virtue  of  a.  mortgage  or  of  an  execution,  or 
by  any  other  means,  an  absolute  title  to  the  property  proposed  to  be  redeemed,  or,  in  a 
ease  specified  in  section  seven  hundred  and  thirty-six  or  seven  hundred  and  thirtynseven 
of  this  act,  to  a  portion  thereof. 


llertTmtlon.~Code  dv.  proo.,  11447;    originally  re-     ThomM  v.  Bogert,  83  Hun  11;  Bmignnt  Indust.  Sar. 
viaed  from  R.  S.,  pt.  3,  oh.  6,  tit  «« 1 4i6.  Bank  v.  Olute.  38  Hun  88. 

In  ffeiMral.— Livingston  v.  Axnouz,  56  N.  T.  607;        lusimbla  Iniorest.— <)one  v.  Niagara  Fire  Ina.  Co., 

60  N.  Y.  eitt. 

§  726.  Effect  of  redemptioii  upon  sale. 

Upon  payment  bdng  made  by  a  peroon  entitled  to  redeem  real  property,  as  prescribed 
in  the  last  two  seotions,  the  sale  of  the  property  redeemed,  and  the  certificates  of  the 
sale,  as  ftu:  as  they  relate  thereto,  become  null  and  void. 

DerlT»tioiu~Oode  oir.  proo..  1 1448;   originally  r»>     847;  Oilman  v.  Tucker,  128  N.  Y.  190;  Kempf  v.  BEen. 
vised  from  R.  S..  pt.  3.  eh.  6,  tit.  5,  |  49.  176  App.  Div.  269.  162  N.  Y.  Supp.  780;  ThoaipMa  ▼. 

Effect  of  ndemptloiu— Bodioe  ▼.  Moore,  18  N.  Y.     Thompson,  96  Miso.  310,  162  N.  Y.  Bupp.  929. 

m 

§  727.  Redemption  by  creditor. 

Real  property  sold  by  virtue  ot  an  execution,  which  renqAins  at  the  expiration  ct  one 
year  after  the  sale  unredeemed  by  the  person  or  persons  entitled  to  redeem  it,  as  pre- 
scribed in  the  last  three  sections,  may  be  redeemed  within  three  months  after  the  expi- 
ration  of  the  year,  by  the  creditors  specified,  and  upon  the  terms  and  in  the  manner  pre- 
scribed in  the  following  sections  of  this  article. 

Dcrl?»tloii.~Code  dv.  proo.,  |1449;  |originally  re-         In  cenerml.— BIsworth  v.  Woolsey,    19    App.    DIt. 
vised  from  R.  S.,  pt.  3,  oh.  6,  tit.  5,  §  60.  386.  46  N.  Y.  Supp.  486.  affd.,  154  N.  Y.  748. 

§  728.  Payment  and  satisfaction  upon  redemption  by  creditor. 

In  a  case  specified  in  the  last  section,  a  creditor  having  in  his  own  name  or  as  ezecutor, 
administrator,  assignee,  trustee  or  otherwise,  a  judgment  rendered,  or  a  mortgage  duly 
recorded,  at  any  time  before  the  expiration  of  fifteen  months  from  the  tune  of  the  sale, 
which  is  a  lien  upon  the  real  property  sold,  may  redeem  that  property  by  paying  the 
sum  of  money  which  was  paid  upon  the  sale  thereof  with  interest  at  the  rate  of  seven 
per  centum  per  annum  from  the  time  of  the  sale,  and  executing  a  certificate  of  satis- 
faction, as  prescribed  in  section  seven  hundred  and  forty-one  of  this  act. 

DerlYatlOil.— Code  dv.  proo..  1 1460;  originally  revised  N.  Y.  322;  Elsworth  ▼.  Woolsey.  19  App.  Dir.  388,  46 

from  R.  a,  pt.  3,  oh.  6,  tit.  5.  §  51,  as  am.  by  L.  1847,  N.  Y.  Supp.  486,  affd..  154  N.  Y.  748. 

oh.  410.  Bedempilon  by  Jadcment  creditor. — People  ez 

AppUCAiloii.— Ten  Eyok  v.  Ciaig,  62  N.  Y.  406;  reL  Postv.  Flemiiw.2  N.  Y.484;Giiohzisty.  Comfprt,34 

Ford  y.  Knapp,  102  N.  Y.  135;  Benton  ▼.  Hatch,  122  N.  Y.  235:  PeopW  ex  rel.  Short  v.  Baoon,  99  N.  Y.  275; 

•  Morss  V.  Purvis,  2  Hun  542,  affd.,  68  N.  Y.  225;  Youmaaa 

V.  Ferry,  32  Hun  624. 

§  729.  Redemption  by  another  creditor  from  a  redeeming  creditor. 

Where  a  creditor  has  redeemed  real  property,  as  prescribed  in  the  last  section,  any 
other  creditor  who  might  have  redeemed  it  from  the  purchaser  as  therein  prescribed 
may  redeem  it  from  the  first  redeeming  creditor,  as  follows: 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his  executor,  administrator  or 
assignee,  the  sum  paid  by  him  to  redeem  the  property  with  interest  at  the  rate  of  seven 
per  centum  per  annum  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction  relating  to  his  judgment  or  mortgage 
in  like  manner  as  the  first  redeeming  creditor  was  required  to  do. 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first  creditor  redeemed  is 
pnoT  to  the  judgment  or  mortgage  of  the  second  creditor,  the  second  creditor  also  must 
pay  to  the  first  creditor  the  sum  specified  in  the  certificate  of  satisfaction  executed  by 
him  upon  his  redemption,  with  interest  at  the  rate  of  seven  per  centinn  per  annum 
from  the  time  of  his  redemption,  unless  the  first  redeeming  creditor's  judgment  or  mort- 
gage has  ceased,  when  he  redeemed,  to  be  a  lien  as  against  the  second  redeeming  crsdi- 
tor,  in  which  case,  the  latter  need  not  pay  any  part  of  the  sum  specified  in  the  certificate. 

DerflTftttoii.— Code  olv.  proo..  1 1451 ;  orieinaUy  revised        CoBStraettoQ^-^Qilehriat  t.  Comfort,  84  K.  Y.  835. 
from  R.  S.,  pt.  3,  oh.  6,  tit.  5,  §  5^.  Walver.^Wood  v.  Morehouse,  45  N.  Y.  368. 
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§  7S0.  Second  redemptioa  by  ibst  redeeming  creditDr. 

Where  the  lien  of  the  second  redeeming  creditor's  judgment  or  mortgage  is  prior  to 
that  of  the  first  redeeming  creditor's  judgment  or  mortgage,  00  that  the  fonner  redeems 
without  paying  the  sume  spedfied  in  the  latter's  certificate  of  satisfaction,  the  latter, 
without  executing  another  oertifioate  of  satisfaction,  agun  may  redeem  from  the  former, 
or  from  any  subsequent  redeeming  crediUtf,  in  a  ease  where  he  would  have  been  en- 
titled to  redeem  if  his  first  certificate  had  not  been  executed;  and  he  has  the  same  rights 
with  respect  to  any  creditor  redeeming  from  him  as  if  his  first  certificate  had  been  exe- 
cuted when  he  made  his  second  redemption. 

Doffrntfoii.— Gods  oIt.  proe..  |  liSS. 

§  731.  Subsequent  redemptions  by  other  creditors. 

A  third  or  other  creditor  who  might  have  redeemed,  as  prescribed  in  the  last  four  sec- 
tions, may  redeem  from  the  second  or  any  other  creditor  who  has  redeemed,  in  th^  man- 
ner and  upon  the  terms  and  conditions  prescribed  in  the  last  two  sections. 

u— Code  oir.  proe.,  ft  1468;  ongiii*Uy  revised  from  R.  &,  pi.  3.  «h.  6.  tit.  6.  ft  AS. 


§  732.  Redemption  by  creditor  after  fifteen  months. 

A  creditor  who  might  have  redeemed  within  fifteen  months  after  the  sale,  as  pre- 
scribed m  the  last  four  sections,  may  redeem  from  any  other  redeeming  creditor  although 
the  fifteen  numths  have  elapsed;  provided  that  he  thus  redeems  within  twenty-four 
hours  after  the  last  previous  redemption. 

lleHvmttoB«— Code  dr.  proc.,  ft  14M;  origiiutlly  reviaed  from  L.  1847,  oh.  410,  ft  4,  in  pert. 

§  733.  Redemption  in  certain  cases  at  sheriff's  office. 

A  redemption  made  by  a  creditor  on  or  after  the  last  day  of  the  fifteen  months  must 
be  made  at  the  sheriff's  office  of  the  county.  The  sheriff,  or  his  under-sheriff,  or  a  dep- 
uty-sheriff, in  his  behalf,  must  attend  at  the  sheriff's  office  for  that  purpose  on  the 
last  day  of  the  fifteen  months,  and  on  each  day  thereafter  in  which  a  redemption  can  be 
made,  during  the  time  when  the  sheriff's  office  is  required  by  law  to  be  kept  open.  In 
the  absence  of  the  sheriff,  the  redemption  may  be  made  by  paying  the  necessary  money 
and  delivering  the  necessary  papers  to  the  under-sheriff  or  to  any  deputy-sheriff  present 
at  the  sheriff's  office.  If  the  term  of  office  of  the  sheriff  who  made  the  sale  has  expired, 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized,  in  his  behalf,  to  receive  the 
necessary  money  and  the  necessary  papers,  is  not  present,  the  money  may  be  paid  and 
the  papers  may  be  delivered  to  the  sheriff  then  in  office,  or  to  the  under-sheriff  or  a 
deputy-sheriff  of  the  latter. 

Dertvatton.— Code  dv.  proo.,  ft  1455;  oricinsUy  revieed  When  and  where  Iiuide.>-Oi]ohri8t  ▼.  Comfort,  d4 

from  L.  1S47.  oh.  410,  |3,  inpart.  N.  Y. 236; Mone v. Purvis, 68 N.  Y. 225; Porter t.  Pieroe, 

Beferencet.— Sheriff*B  officee,  where  Jcei»t,  uid  offioe  120  N.  Y.  217. 

hottta;  eouatr  L,  |  ISI*,  burfneee  in  pctftfie  ofiaee  on  hoii-  To  vftMn  msde^— People  ex  ml.  MeAlfieter  ▼.  Lynch, 

days.  pubUc  officers  1.,  ft  62;  holidavs  and  half-holidays  68  N.  Y.  473. 
enumflratea,  geoafal  eoastmotion  L,  ft  24. 


§  734.  Redemption  by  original  purchaser  when  also  a  creditor. 

If  the  purehsaer  at  the  executioH  sale  of  property  whioh  can  be  redeemed  by  a  cred- 
itor, as  prescribed  m  this  article,  is  also  a  creditor  of  the  judgment  debtor,  and  as  such 
could  redeem  from  a  purchaser  or  a  redeeming  creditor,  he  may  avail  himself  of  his 
judgment  or  mortgage  to  redeem  from  any  other  redeeming  creditor. 

Derffatten.— Code  dv.  proo.,  ft  1456;  origitially  revised  from  R.  8.,  pt.  3,  eh.  6,  tH.  5,  ft  ffr. 

§  7S6.  Redemption  by  creditor  under  another  judgment  or  mortgage. 

Hie  judgment  ^creditor  by  virtue  of  whose  execution  real  property  has  been  sold  can- 
not avail  himaelf  of  the  judgment  upon  which  the  execution  was  issued  to  redeem  the 
property;  nor,  except  as  otherwise  fipecially  prescribed  in  this  article,  can  a  creditor  who 
has  once  rede^ned  avail  himself  of  the  same  judgment  or  mortgage  to  redeem  again. 
But  if  eitiier  has  another  judgment  or  mortgage  which  would  entitle  him  to  redeem,  he 
may  avail  hamaelf  thereof  for  that  purpose  in  the  same  maimer  ismd  on  the  same  tenns 
18  any  other  ereditor. 

Pwirathtn*— Code  dr.  jproc.,  ft  1467;  origiiially  revised  from  R.  S.,  pt.  3,  eh.  6,  tit.  6,  ft  68. 
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§  736.  Redemption  by  person  entitled  to  redeem  part 

Where  a  person  who  has  an  absolute  title  to,  or  a  judgment  or  mortgage  which  is  a 
lien  upon,  a  district  parcel  only  of  the  real  property  sold  by  virtue  of  an  execution  would 
be  authorized  by  this  article  to  redeem  the  property  if  his  title  or  lien  extended  to  the 
whole,  he  may  redeem  from  a  purchaser  the  entire  property  sold,  or  from  a  prior  re- 
deeming creditor  the  entire  property  redeemed  by  that  creditor;  except  that  if  his  title 
or  lien  extends  to  a  distinct  parcel  only  of  one  or  more  parts  of  the  property  which 
were  separately  sold,  he  can  redeem  from  a  purchaser  only  the  part  or  parts  thus 
separately  sold  in  which  his  distinct  parcel  is  included. 

DerlYBtloD.— Code  dv.  iiroo.,  {  1458;  origiiuaiy  revised  trom  R.  8.,  pt.  3,  oh.  6,  tik  6,  ff  52,  58. 

§  737.  Redemption  by  owners  of  tmdivided  shares. 

Where  two  or  more  persons  own  undivided  shares,  as  joint  tenants  or  as  tenants  in 
common,  in  real  property  sold  by  virtue  of  an  execution,  or  in  a  distinct  parcel  thereof 
which  has  been  separately  sold,  each  of  them  may  redeem  from  the  piu'chaser,  as  pre- 
scribed in  sections  seven  hundred  and  twenty-four  and  seven  hundred  and  twenty-five 
of  this  act,  the  share  or  interest  belonging  to  him,  by  paying  a  part  of  the  purchase- 
money  bid  for  the  property,  or  for  that  distinct  parcel  thereof  bearing  the  same  propor- 
tion to  the  whole,  as  the  diiare  or  interest,  proposed  to  be  redeemed,  bears  to  the  prop- 
erty, or  distinct  parcel '  separately  sold,  of  which  it  is  a  part;  together  with  interest  on 
the  sum  so  paid  from  the  time  of  the  sale  at  the  rate  of  ten  per  centum  per  annum. 

'  BerlTAtton.— Code  civ.  proo.,  §  1459;  oriciiiBlly  revised  from  R.  S.,  pt.  3,  oh.  6.  tit.  5,  ft  48. 

§  738.  Redemption  by  creditors  having  Uens  on  undivided  shares. 

Where  the  judgment  or  mortg^e  of  a  creditor  entitled  to  redeem  is  a  lien  upon  an 
undivided  ^hare,  specified  in  the  last  section,  he  may  redeem  from  a  purchaser  that 
undivided  share  by  pajing  him  the  same  proportion  of  the  purchase-money  which  the 
owner  must  have  paid  to  redeem  it,  as  prescribed  in  the  last  section;  or  he  may  redeem 
from  a  prior  redeeming  creditor  the  entire  property  redieemed  by  the  latter,  with  like 
effect  and  in  the  same  manner  as  if  his  lien  attached  to  the  whole. 

ft 

Dertvmtlon.— Code  civ.  proo.,  ft  1460;  originBUy  reviced  from  H.  S.,  pt.  3»  oh.  6,  tit.  5«  ft  54. 

§  739.  Right  to  redeem  not  affected  by  agreement. 

The  sheriff,  the  purchaser,  the  judgment  creditor  or  a  redeeming  creditor,  by  his  agree- 
ment or  other  act,  cannot  impair  or  prejudice  in  any  manner  the  right  of  any  other  per- 
son to  redeem,  as  prescribed  in  this  article. 

D«rlvmtloii. — Code  dv.  proo.,  ft  1401. 

§  740.  Persons  to  whom  payment  of  money  may  be  made  upon  redemption* 

The  money  required  to  be  paid  by  a  creditor  in  order  to  effect  a  redemptioil  of  real 
property,  as  prescribed  in  this  article,  may  be  paid  to  the  purchaser  or  creditor  from 
whom  the  property  is  to  be  redeemed,  his  executor,  administrator  or  assignee;  or  it  may 
be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to  the  sheriff  who  made  ibe  sale. 

Dcriffttton.— Code  dv.  proo.,  ft  1463;  originBlly  revised  Where  side  hj  depatf.—Iivinsstoa  v.  Araouz.  56 
from  R.  a«  pt  3,  oh.  6.  tit.  5,  ft  50.  N.    Y.    507. 

§  741.  Certificate  of  satisfactioni  and  clerk's  duties. 

The  certificate  of  satisfaction  required  to  be  executed  by  a  creditor  in  order  to  eftect 
a  red^nption  of  real  property  must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the*  county;  must  describe  with  reasonable  certainty 
the  judgment  or  mortgage  under  which  he  redeems  and  specify  the  sum  due  thereupon; 
and  must  state  that  the  redemption  satisfies  the  judgment  or  mortgage  in  full,  or  to 
a  specified  amount.  It  must  be  filed  in  the  county  clerk's  office  at  or  before  the  time 
when  the  money  is  paid  to  effect  the  redemption,  unless  the  money  is  paid  to  thesheriff ; 
in  which*  case,  the  certificate  must  also  be  delivered,  at  the  time  of  the  payment,  to 
the  sheriff,  who  must  file  it  in  the  county  clerk's  office,  as  prescribed  in  section  seven 
hundred  and  forty-five  of  this  act.    The  coimty  clerk,  immediately  after  the  ^Eecution 


art.  43  EXECUTIONS  AGAINST  PROPERTY  }§  74?-745 

and  recording  of  the  deed,  must  etiter,  in  his  docket,  the  satisfaction  or  partial  satis- 
faction of  a  judgment  specified  in  a  certificate  so  filed,  as  required  by  law  when  a  judg- 
ment is  collected  by  virtue  of  an  ^ecution.  If  a  mortgage  specified  in  the  certificate 
is  recorded  in  his  office,  he  must  cancel  and  disdiaige  the  mortgage  of  record,  if  it  is 
satisfied  by  the  certificate;  or,  if  it  is  only  partially  satisfied,  he  muSt  make  a  minute  of 
the  partial  satisfaction  upon  the  record  thereof.  If  ifie  property  mortgaged  is  situated 
in  a  county  in  which  there  is  a  register,  the  county  derk  must  transmit  a  certified 
copy  of  the  certificate  to  the  register,  who,  in  like  manner,  must  cancel  and  discharge 
the  mortgage  of  record,  or  make  a  minute  of  the  partial  satisfaction  thereof.  The  clerk's 
and  renter's  fees  for  performing  the  servjce  specified  in  this  section  must  be  paid  by 
the  sheriff,  who  may  require  the  person  entitled"  to  a  deed  to  pay  him  the  amount  thereof 
before  the  deed  is  delivered. 

Derlvmtton.— Code  civ.  proo..  |  1463.  BliBet  and  snfBeleaej.— Benton  v.  Hatch,  122  N.  Y. 

332;  Gilman  v.  Tucker,  128  N.  Y.  190. 

* 

§  742.  Evidence  to  be  provided  by  redeeming  judgment  creditor. 

In  order  to  entitle  a  creclitor  by  judgment  to  redeei^  real  property,,  as  prescribed  in 
this  article,  he  must  file  in  the  county  clerk's  office  when  he  redeems,  or  deliver  to*  the 
sheriff,  as  the  case  requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment  under  which  he  claims  the  right  to  redeem, 
duly  certified  by  the  county  clerk. 

2.  Each  assignment  of  the  judgment  which  is  necessary  to  establish  his  right.  An 
assignment  so  filed  or  delivered  must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded,  or  the  execution  thereof  must  be  proved  by  the  affi- 
davit of  the  creditor,  or  of  a  witness  thereto;  unless  it  has  been  duly  filed  and  entered 
in  the  office  of  the  clerk  in  which  the  judgment  is  entered,  in  which  case,  a  certified 
copy  thereof  must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  his  attorney  or  agent,  stating  truly  the  sum  remain- 
ing unpaid  on  the  judgment  at  the  time  of  claiming  the  right  to  redeem. 

DerlYmtloii.—<:ode  dv.  proc.,  1 1404;  oricinally  revised     Becker,  20  N.  Y.  354;  Smith  v.  Miller,  25  N.  Y.  619; 
from  R.  3.,  pt.  3,  oh.  6,  tit.  5,  i  00.  Nehrboss  t.  BUm,  88  N.  Y.  600;  Youman  v.  Terry.  32 

KfMenM    hj    ndeemlng    cndlton;— ^PMy^le    t.    Hun  .697. 

Copj  of  docket.— Braokett  r.  Miller,  24  Hun  660. 

§  743.  Bvidence  to  be  fumisdied  by  redeeming  mortgage  creditor. 

In  order  to  entitle  a  creditor  by  mortgage  to  redeem  real  prop^y,  as  prescribed  in 
this  article,  he  must  file' in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  when  he 
redeems,  the  following  evidence  of  his  rig^t: 

1.  A  copy  of  the  mortgage  under  which  he  claims  the  right  to  redeem,  duly  certified 
by  the  clerk  or  register  of  the  county. 

2.  Each  assignment  of  the  mortgage  which  is  necessary  to  establish  his  right,  ac- 
knowledged or  proved,  and  certified,  as  prescribed  in  the  last  section  for  an  assignment 
of  a  juc^pnent,  unless  it  has  be^i  recorded;  in  which  ca£ie  a  certified  copy  of  the  record 
must  be  filed  or  delivered. 

3.  An  affidavit  made  by  him,  or  by  his  attorney  or  agent,  stating  truly  the  sum  re- 
maining unpaid  on  the  mortgage  at  the  time  of  claiming  the  right  to  redeem. 

]taftf»IIOB.^Code  eiv.  proe.«  1 1465;  originally  re-         Afllll»Tlt.--Peoplo  es  rel.  Van  Buskirk  r.  Clark,  37 
▼ieed  from  L.  1836,  ch.  525. 1 2.  Hun  201. 

§  744.  Evidence  to  be  furnished  by  redeeming  executor  or  administrator. 

In  either  of  the  cases  specified  in  the  last  two  sections,  if  the  person  proposing  to 
redeem  claims  to  be  entitled  so  to  do  by  reason  of  his  being  an  executor  or  administra- 
tor of  a  person  who,  if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver  with 
the  other  papers  therein  prescribed  a  certified  copy  or  a  sworn  copy  of  his  letters  testa- 
mentary or  letters  of  administration.         ^ 

^  PMlimttoii>--Code  dr.  proe.,  {  1466;  originally  reriaed  from  L.  1836,  eh.  526, 1 2,  tubd.  8. 

§  745.  Sheriff's  duties  as  to  papers  delivered  to  him. 

The  sheriff  to  whom  one  or  more  papers,  specified  in  the  last  four  sections,  are  deliv- 
ered, must  keep  them  open  at  all  reasonable  times  during  the  period  allowed  for  redemp- 

fit 
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tion,  16  the  inspection  of  i^l  persona  interested.  He  must  have  all  those  papers  at  the 
sheriff's  office  at  thie  times  when  he  is  required  to  attend  thereat,  for  the  purpose  of 
enabling  creditors  to  redeem,  as  prescribed  by  law;  itnd  he  must  file  them  in  the  county 
clerk's  office  within  three  days  after  the  execution  of  the  deed. 

BarlY»iloiu— Code  mr.  proo.,  ft  1467. 

§  746.  Completion  and  effect  of  redemption. 

A  redemption  by  a  creditor  is  effected  only  when  he  has  paid  all  the  money  required 
to  be  paid  and  filed  or  delivered  all  the  papers  required  to  be  filed  or  delivered,  as  pre- 
scribed in  this  article,  and  a  waiver  of  any  of  1;hose  requirements  is  void  as  against  a  per- 
son who  is  entitled  subsequently  to  redeem.  Where  a  redemption  is  ihus  effected,  it 
vests  in  the  redeeming  creditor  all  the  right,  title  and  interest  which  the  piu^chaser  ac- 
quired by  the  sale. 

Dcrl?»ttoii.— Code  dv.  proc.,  |  1468.  In  g«licvil.— Wood  y,  Monhoiue,  45  N.  Y.  368. 

§  747.  Certificate  of  redemption,  delivery  and  recording. 

Where  a  redemption  is  made  as  prescribed  in  this  article,  the  officer  or  other  person 
to  whom  money  is  paid  or  a  paper  is  delivered  for  the  purpose  of  effecting  the  redemp- 
tion mtist  execute  and  deliver  to  the  person  paying  the  money  or  delivering  the  paper 
a  certificate,  stating  all  the  facts  which  transpired  before  him  with  respect  to  the  redemp- 
tion. Such  a  certificate  may  be  acknowledged  or  proved  and  certified  in  like  manner 
as'  a  deed  to  be  recorded  in  the  county  where  the  property  is  situated.  The  recording 
thereof,  in  the  office  of  the  clerk  or  register  of  that  county,  in  the  book  for  recording 
deeds,  has  the  same  effect  as  against  subsequent  purchasers  and  incumbrancers  as  the 
recording  of  a  conveyance. 

Dfltfmtloii.— Bint  wntenoe  »  oode  oiv.  proc,  1 1460.  AppBeatton.— lavinfstoa  ▼.  Arnoux,  56  N.  Y.  507; 

Last  two  sentenoefl  are  oode  oiv.  proo.,  I  1470.    {  1469,  Porter  v.  Pierce,  120  N.  Y.  217. 

originally  revised  from  L.  1847,  cfa.  410.  f  5.    f  1470,  BceoHlng   ccrtllleato.— lavingston   v.   Amouz,    66 

oricinaUy  revised  from  L.  1847,  oh.  410,  §  6.  N.  Y.  507. 


§  748.  Conveyance  by  sheriff  after  fifteen  months* 

Immediately  after  the  expiration  of  fifteen  months  from  the  time  of  the  sale,  except 
where  a  redemption  has  been  madt  on  the  last  day  of  the  fifteen  months,  and,  in  that 
case,  immediately  ^ter  the  expiration  of  twenty-four  hours  from  the  last  red«nptk>n, 
the  sheriff  who  made  the  sale  must  execute  the  proper  deed  or  deeds  in  order  to  convey 
to  the  person  or  persons  entitled  thereto  the  part  or  parts  of  the  property  sold  which 
have  not  been  redeemed  by  the  judgment  debtor,  his  heir,  devisee  or  assignee.  The 
deed  conveys  to  the  grantee  therein  the  right,  title  and  interest  which  were  sold  by  the 
sheriff.  After  the  same  shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  the  facts  therein  stated. 

I   Derivation.— Code    civ.    p  oo..  §  1471.    as   am.  by  ShcvUTs  deed.— People  v.  FleminK,  2  N.  Y.  4S4; 

L.  1886,  ch.  637;  originally  revised  from  R.  S.,  pt.  3,  ch.  6,  People  v.  Ransom.  2  N.  Y.  490;  Moyer  ▼.  Hinman,  13 

tit.  6,  i  62;  L.  1847,  ch.  410,  §  4.  N.  Y.  180;  Laub  v.  BuckmUIcr,  17  N.  Y.  620;  Wood  v. 

ftefevence.— Special  prooeedlogs  to  establish  title  to  Morehouse,  45  N.  Y.  368;  livingston  v.  Amour,  86  N.  Y. 

real  property  conveyed  bv  a  ^eriff  or  referee  pursuant  to  507;  Weed  v.  Weed,  94  N.  Y.  243;  People  ex  reL  Ehrlich 

a  juoioial  decree,  which  has  been  lost  or  destroyed,  real  v.  Grant,  61  App.  Div.  238,  70  N.  Y.  Bupp.  504. 

property  1.,  §|  360-366.  Validity  of  eiecutlon.— Davis  v.  D.  A  H.  C.  Co..  109 

AjMae»aon.>-Dixon  v.  Dixon,  89  App.  Div.  663.  85  N.  Y.  47;  Hume  v.  Fleet,  23  App.  Div.  185, 48  N.  Y.  Supp. 

N.  Y.  Supp.  609;  Goldman  v.  Kennedy,  59  Hun  157,  1  889. 
N.  Y.  Supp.  599. 

§  749.  Parties  entitled  to  receive  conveyance. 

If  any  part  of  the  property  remains  unredeemed  by  a  creditor,  it  must  be  conveyed 
by  the  sheriff  to  the  purchaser  upon  the  sale,  except  where  the  certificate  of  sale  has 
been  assigned,  in  which  case,  it  must  be  conveyed  to  the  last  assignee.  Any  part  or 
parts  of  the  property  sold  which  have  been  redeemed  by  a  creditor  must  be  conveyed 
by  the  sheriff  to  the  last  redeeming  creditor,  except  where  he  has  assigned  the  certificate 
of  redemption  or  has  executed  any  other  assignment  of  his  right,  title  and  interest  in  tl^e 
property  redeemed  by  him,  in  which  case,  it  must  be  conveyed  to  the  last  assignee. 

]>«rljm|liiB.-<<7ode  dv.  proo.,  i  1472;  originally  revised  In  ffOier»l.~  People  ex  rel.  Post  v.  Ransom.  2  N.  Y. 
from  L.  .1835.  .eh.  189,  §  1.  in  part,  as  am.  by  L.  1867,  eh.  490:  Dixon  r.  Dbcon,  38  Misc.  662,  78  N.  .Y.  SuBp.  256, 
116.    ,    .  revd.  on  other  grounds,  89  App.  Div.  603,  85  N.  YTSupp. 

609. 


art.  V  '  EXECUTIONS  AGAINST  PROPERTY  (§  760-764 

§  760.  Conveymnce  to  executor  or  administrator;  and  effect. 

Where  a  person  entitled  to  a  deed  dies  before  the  delivery  of  the  deed,  the  sheriff  must 
execute  and  deliver  the  deed  to  his  executor  or  administrator.  The  property  so  con- 
veyed must  be  held  in  trust  for  the  use  of  the  heirs  or  devisees  of  the  decedent,  subject 
to  the  dower  of  his  widow,  if  there  is  one;  but  it  may  be  sold  in  a  proper  case,  for  the 
payment  of  his  debts,  in  the  same  manner  as  land  whereof  he  dies  seized. 


Dcrfratton.— Code  dv.  prte.,  §  1478;  oiteiBaUy  rwiwd        Aetton  hw  wlndalilnitor  t»  r«6«fw  shtfffTt  tfeed. 
from  R.  8..  pt.  3,  eh.  0,  tit.  5,  If  03,  M.  —Boyd  v.  Boyd.  164  N.  Y.  236. 

0»ii8tnirtlOB« — ^Dizon  v.  Dixon,  80  App.  Div.  603,  86 
N.  Y.  Supp.  609. 

§  761.  Acknowledgment  and  filing  of  assignment. 

Before  an  asmgnee  or  his  executor  or  administrator  is  entitled  to  a  deed,  as  prescribed 
in  the  last  two  sections,  each  assignment  under  which  the  deed  is  claimed  must  be  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  county 
^ere  the  property  is  situated,  and  must  be  filed  in  the  office  of  the  clerk  of  that  coimty. 

]|«rlTatfon.~Code  dv.  proo.,  i  1474;  originally  revised  from  L.  1835,  eh.  18Q,  ft  2. 

§  762.  Under-sheriff  or  successpr  to  act,  if  sheriff  dies. 

Where  a  sheriff  dies,  is  removed  from  office,  or  becotoes  otherwise  disqualified  to  act, 
at  any  time  after  making  a  sale  of  real  property  by  virtue  of  an  execution,  the  property, 
or  a  distinct  parcel  thereof,  may  be  rede^ned  by  paying  the  necessary  money  and  de- 
livering the  necessary  papers  to  his  imder  sheriff,  who  must  also  execute  and  deliver  the 
proper  deed  or  deeds  of  property  not  redeemed  by  the  judgment  debtor,  his  heir,  devisee 
or  grantee.  If  the  under-sheriff  also  dies,  is  removed  from  office  or  becomes  otherwise 
disqualified  to  act,  the  property  may  be  redeemed  by  paying  the  necessary  money  and 
delivering  the  necessary  papers  to  the  sheriff's  successor  in  office,  who  also  must  exe- 
cute and  deliver  the  proper  deed  or  deeds.  The  under  sheriff,  or  the  sheriff's  successor, 
as  the  case  requires,  possesses  all  the  powers,  and  is  subject  to  all  the  duties  and  liabil- 
ities, of  the  sheriff  who  made  the  sale,  touching  the  redemption  and  conveyance  of  prop- 
erty sold  and  the  proceedings  reiatiii^  thereto;  and  each  provisbn  of  law  regulating 
those  proceedings,  and  applicable,  to  the  sheriff  who  made  the  sale,  is  applicable  to  his 
under  sheriff  or  successor. 

ScrlvftCtoia. — Code  oiv.  proc.«  ft  1475,   last  eentenoe        In  feiiMraL — ^People  ex  rel,  Elolioh  t.  Qrant,  61  App. 
omitted  aa  temporary  and  obsolete;  oricinaUy  revised  from     Div.  238,  70  N.  Y.  oupp,  504. 
R.  8.,  pt.  3.  cfa.  6,  tit.  5,  ft  05H)7;  L.  18S7,  cfa'  116,  ft  1. 

§  7BS.  Delivery  of  papers  or  payment  aftw  sale  by  under  sheriff  or  deputy. 

Where  real  property  is  sold  by  virtue  of  an  execution  by  the  imder  sheriff  or  a  dep- 
uty sheriff,  in  behalf  of  the  sheriff,  money  required  to  be  paid,  or  a  paper  required  to 
be  delivered,  to  the  sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this  article, 
at  any  time  before  the  last  day  of  the  fifteen  months  from  the  time  of  the  sale,  may 
be  paid  or  delivered  either  to  Uie  sheriff,  or  to  the  under  sheriff  or  depoity  sheriff,  who 
made  the  sale. 

Dwlf  ttiwi>— Code  dv.  proo.,  ft  1476.  In  geiMral.-<^lvfai  v.  Holbrook,  2  N.  Y.  136;  living- 

stoa  V.  Araottz,  66  N.  Y.  507. 

§  764.  Sales  by  persons  specially  appointed. 

Where  real  property  is  sold  by  virtue  of  an  execution,  by  a  person  specially  appointed 
by  the  court,  as  prescribed  in  section  six  hundred  and  thirty-six  or  section  six  him- 
dred  and  thirty-nine  of  this  act,  it  may  be  redeemed,  as  prescribed  in  this  article,  as  if 
it  had  been  sold  by  the  sheriff,  except  as  follows: 

1.  Money  required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the  sheriff,  in 
order  to  effect  a  redemption,  as  prescribed  in  this  article,  at  any  time  before  the  last 
day  of  the  fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the  oflBcer  Who 
made  the  sale;  unless  the  person. entitled  to  redeem,  his  agent  or  attorney,  files  with 
the  cleric  of  the  county,  with  the  paper  or  papers  required  to  be  filed,  or  to  be  delivered 
to  the  sheriff,  for  the  piupose  of  effecting  the  redemption,  his  affida\dt  to  the  effect  that 
the  officer  is  dead  or  has  been  removed;  or,  w;here  he  is  a  coroner,  that  he  is  no  longer 
in  office;  or  tliat  «fter  diMgent  search,  the  affiant  has  been  unable  to  find  him  within  the 
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county;  in  which  caae,  the  money  maty  be  pud  into  court  by  payiog  it  to  the 
treasurer  to  the  credit  of  the  cause,  with  like  effect  as  where  it  is  paid  to  th 
aft«r  ft  sale  by  the  latter. 

2.  The  provifflons  of  section  seven  hundred  and  thirty-three  of  this  act,  apply  to  a 
redemption  upon  a  sale  made  as  prescribed  in  this  section  i  and  the  officer  who  sold  the 
property  must  attend  as  the  sheriff  is  tlierein  required  to  attend.  If  he  is  not  present, 
the  redemption  may  be  effected,  as  prescribed  in  that  section,  for  redemption  in  a  case 
wh^re  the  tenn  of  office  of  the  sheriif  who  made  the  sale  has  expii«d. 

DwlTaUon.— Code  niv.  moo..  |  14TT. 

§  766.  Appointment  by  court  of  person  to  execute  deed. 

If,  when  the  period  for  redemption  expires,  a  coroner,  or  a  person  specially  appointed 
by  the  court,  who  has  sold  real  property  by  virtue  of  an  execution,  is  dead,  or  has  been 
removed,  or,  in  the  case  of  a  coroner,  if  he  is  no  longer, in  office,  the  court,  upon  the 
appUcation  of  a  persou  entitled  to  a  deed,  must  appoint  a  person  to  esecuto  the  deed 
accordingly. 

DalntMon.— Code  dr.  pnc,  1 14TS. 

§  766.  Recovery  of  purchase  money  by  evicted  purchaser. 

The  purchaser  of  real  property%old  by  virtue  of  an  execution,  his  heir,  devisee,  grantee 
or  assignee,  who  is  evicted  from  the  possesion  thereof,  or  agunst  whom  judgment  is  ren- 
dered in  an  action  to  recover  the  same,  may  recover  the  purchase  money,  with  intorest, 
from  the  person  for  whose  benefit  the  property  was  sold,  where  the  judgment  was  ren- 
dered or  the  eviction  occurred  in  consequence  either 

1.  Of  any  irregularity  in  the  proceedings  concerning  the  sale,  oe 

2.  Of  the  judgment  upon  which  the  execution  was  issued  bdng  vacated  or  reversed 
or  set  aside  for  irregularity  or  error  in  fact. 

Dolntaon.— Cods  <iv.  pnm..  I H79;  sjsIiuIIt  nvitei         In  SMMnL— SohwiBsa  t.  Hiokak.  SS  N.  Y.  JBO. 
from  R.  S.,  pt.  3.  oh.  6,  tit.  S.  f  SS. 

§  767.  Remedy  of  judgment  creditor  after  recovery  of  purchase  money. 

Where  final  judgpnent  is  rendered  against  the  defendant,  in  an  action  specified  in  suV 
divinon  first  of  the  last  section,  the  judgment  by  virtue  of  which  the  sale  was  made 
remiuns,  in  his  favor,  valid  and  effectual  against  the  judgment  debtor  ther^,  his  exec- 
utor, administrator,  heir  or  devisee,  for  the  purpose  of  collecting  the  sum  paid  on  the 
sale,  with  intorest.  He  may  have  a  further  execution  upon  that  judgment,  but  tiie  exe- 
cution does  not  ^eot  a  purchaser  in  good  faith  or-  an  incumbrancer  by  morfgi^,  judg- 
ment or  otherwise,  whose  title  or  whose  incumbrance  accrued  before  the  actual  levy 
Uiereof. 

DcrhaUoB. — Coda  ar.  pnu.,   f  1180,  wiUi  irard  "uwardincly  "   omitttd  u  in  J.   orifiiuU*  nnnd 

(rom  R.  a,  pt.  3,  oh.  S.  Ul  G.  f  S». 

S  768.  Contribution  between  ovners  of  real  ^-operty. 

Where  the  real  property  of  two  or  more  persons  is  hable  to  satisfy  a  judgment,  and 
the  whole  of  the  judgment,  or  more  than  a  due  proportion  thereof,  has  been  ooU«oted 
by  a  sale  of  the  real  prop^ty  of  one  or  more  of  them  by  virtue  of  an  execution  issued 
upon  the  judgment,  the  person  so  aggrieved,  or  his  executor  or  administrator,  may 
maintain  an  action  to  compel  a  just' mid  equal  contribution  by  all  the  persons  whose 
real  property  ou^t  to  contribute  as  prescribwl  in  the  next  section  but  one. 

DtrintUaa.— Code  dr.  pna.,  1 14S1:  orisiuDir  revuad  from  IL  B.,  pC  3,  oh.  6,  tit.  5, 1  TO. 

§  769.  Contribution  when  part  owner  redeems. 

Where  the  heir,  devisee  or  grantee  of  a  judgment  debtor,  having  an  absolute  title  to 
a  distinct  parcel  of  real  property  sold  by  virtue  of  an  execution,  redeems  as  prescribed 
in  section  seven  hundred  and  thirty-six  of  this  act,  the  property  sold,  or  any  part  or  parts 
thereof  separately  sold,  which  include  his  property,  he  may  maintain  an  aoti(»i  in  like 
manner  to  c<snpel  a  just  and  equal  contribution  by  those  who  own  the  reoidue  of  the 
property  thus  redeemed. 

»uli>ll«li.-Coil»  *lT.  ptoo.,  1 14St:  crltfMallT  nrimd  bws  B.  S.,  pt.  S,  ch.  B,  tit.  5,  f  4T,  la  put. 


art.  43  EXECUTIONS  AGAINST  PROPERTY  {(  760-703 

§  760.  Order  of  contribution* 

Where  an  action  is  brought,  as  prescribed  in  the  last  two  sections,  the  real  property 
is  liable  to  contribution  in  the  following  order: 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcels  which  have  been  con- 
veyed by  the  judgment  debtor,  they  are  liable  in  succession,  commencing  with  the  por- 
tion last  conveyed. 

2.  If  it  comprises  different  undiviji^  shares  or  distinct  parcels  which  have  been  sold 
by  virtue  of  two  or  more  executions,  they  are  liable  in  succession,  commencing  with  the 
portion  sold  under  the  last  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct  parcels,  some  of  which  have 
been  conveyed  by  the  judgment  debtor  and  some  of  which  have  been  sold  by  virtue 
of  one  or  more  executions,  they  are  respectively  liable  in  succession,  according  to  the 
order  prescribed  in  the  first  and  second  subdivisions  of  this  section. 

D«lv»tlon.— Code  dv.  proe.,  {  14S3;  oniiiutlly  revised  from  R.  8.,  pt.  3.  ch.  6,  tit.  6. 1 71. 

§  761.  Enforcement  of  contribution  by.  means  of  orig;inal  judgment 

For  the  purpose  of  enforcing  contribution,  as  prescribed  in  the  last  section,  the  court 
in  which  the  action  is  brought  may,  and  in  a  proper  case  must,  permit  the  plaintiff  to 
use  the  original  judgment,  and  to  collect,  by  an  execution  issued  thereupon,  out  of  any 
real  property  subject  to  the  lien  thereof,  the  sum  which  ought  to.be  contributed  by  that 
property.  For  that  purpose,  the  lien  of  the  original  judgment,  upon  that  real  property, 
when  preserved,  as  prescribed  in  the  next  section,  continues  for  the  terin  prescribed  in 
sections  five  hundred  and  ten,  five  hundred  and  eleven  and  five  hundred  and  fifteen  of 
this  act  to  the  extent  of  the  sum  which  ought  to  be  so  contributed,  notwithstanding 
the  payment  made  by  the  party  seeking  contribution. 

ItartfmttMi.-- Code  oiv.  proo.,  1 14S4;  otisiiudly  revised  from  R.  B.,  pt.  3.  oh.  6,  tit.  5,  {  73. 


§  762.  Requisites  to  preservation  of  lien  of  original  judgment. 

The  lien  of  tiie  original  judgment  may  be  preserved,  as  prescribed  in  the  last  section, 
by  filing  in  the  clerk's  office  of  the  county  where  the  real  property  is  situated,  within 
twenty  days  after  the  payment  for  which  contribution  is  claimed,  an  affidavit  m  behalf 
of  the  person  aggrieved,  stating  the  sum  paid  and  his  ckum  to  use  the  judgment  for  the 
reimbursement  thereof,  with  a  notice  requiring  the  clerk  to  make  the  entries  specified 
in  the  next  section.  But  the  lien  is  not  preserved  as  against  a  grantee  or  mortgagee  in 
good  faith,  for  a  valuable  consideration,  without  notice,  and  before  the  entries  are  ac- 
tually made. 

DHlfmftlon.— Oxie  viv.  proo.,  1 14S5;  orifiiiAUy  revised  from  R.  8.,  pt.  8.  oh.  0,  tit.  6. 1 72. 


§  763.  Clerk's  entries  in  preserving  lien  of  original  judgment 

On  filing  the  affidavit  and  notice,  the  clerk  must  make  upon  the  docket  of  the  judg- 
ment an  entry  stating  the  sum  paid  and  that  the  judgment  is  claimed  to  be  a  lien  to 
that  amoimt.  Where  it  is  desired  to  preserve  the  lien  upon  property  situated  in  two 
or  more  counties,  a  jsimilar  affidavit  and  notice  must  be  filed  with,  and  a  omilar  entry 
made  by  the  clerk  of  each  county. 

Dwifmtioau— Code  eiy.  |Voo..  {  1486;  origiiially  revieed  from  R.  8.,  pt.  8,  eh.  0.  tit.  5,  {  74. 
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ARTICLE  44 
Executions  against  tiie  person 

Sec.  764.  Inuanoe  of  execution  acaixiBt  the  penoxi,  generftUy. 

765.  Bseeution  acMnet  the  person  of  a  fromsn. 

766.  Execution  against  proi^rty  iesued  fint  in  certain  caaes. 

767.  SimuItaneouB  esBacutaona  asaanst  person  and  property  pitrfiiblted. 

768.  Second  execution  prohibited  when  ddMor  in  custody. 
760.  New  execution  after  escape  of  debtor. 

770.  New  execution  against  property  when  debtor  dies  in  cuetody. 
771^  Discharge  of  debtor  after  |iiirty  days  and  new  execution  thereopon. 
772.  New  execution  not  to  be  enforced  against  certain  real  property. 

§  764.  Issuance  of  execution  against  the  person  generally. 

Where  a  judgment  can  be  enforced  by  execution,  as  prescribed  in  section  five  hun- 
dred and  four  of  this  act,  an  execution  against  the  person  of  the  judgment  debtor  may 
be  issued  thereupon,  subject  to  the  exception  specified  in  the  next  section,  in  either  of 
the  following  cases: 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  depends  upon  the  nature  of  the 
action.  • 

2.  In  any  other  case,  where  an  order  of  arrest  has  been  granted  and  executed  in  the 
action,  and,  if  it  was  executed  against  the  judgment  debtor,  where  it  has  not  been  va- 
cated. 

Derlvatlon.—Oode    civ.    proc.,  { 1487,    as   am.    by  App.  Div.  407,  87  N.  Y.  Supp.  678;  Crosby  ▼.  Root.  10 

L.  1879,  eh.  542;  oridaany  revised  from  oode  of  proo.,  Miw.  S50, 48  N.  Y.  Supp.  5li;  Kaakavas  ▼.  If  aniotas,  155 

(  288,  in  part.  N.  Y.  Supp.  306. 

aeferencet.— When  order  of  arrest  may  issue,  C.  P.  A.,  When  aeeatton  not  to  luae«— Prouty  ▼.  Svift.  51 

i826:Beeurity  when  dispensed  with.  Id..  1837;  ezeoution  N.  Y.  604;  Day  r.  Duokworth,  17  Miws.  305,40  N.  Y. 

of  order  of  arrest.  Id.,  f  840.  Supp.  378;  Lasche  ▼.  Dearing,  23  Misc.  722,  53  N,  Y. 

In  genefsl. — ^People  ex  rel.  Roberts  v.  Bowe,  81  N.  Y.  Bupp.  68;  Sassnces  ▼.  Kaxam,  20  Miao.  797, 66  N.  Y.  Supp. 

43;  Goodwin  v.  Gnffis,  88  N.  Y.  629;  Keller  v.  Straa-  212;  Woods  v.  Armstrong.  29  Misc.  660,  62  N.  Y.  Bupp. 

burger,  90  N.  Y.  379.  759;  Broome  v.  Cochran,  31  Mis6.  660,  64  N.  Y.  Bupp. 

Object  er  icctlon.--Smith  v.  Duffy,  37  Hun  606.  1043;  Blair  v.  Blair.  145  N.  Y.  Bupp.  397. 

Municipal    eonrt   of   New    York.— -Liederman    v.  rersomd  lqJnrlet.-~People  ez  rel.  Harris  v.  Gill.  85 

Rovner.  82  App.  Div.  541,  81  N.  Y.  Supp.  606.  App.  Div.  192,  83  N.  Y.  Supp.  135.  affd.,  176  N.  Y.  606; 

Wben    order   of  aneftt    unnecessary.— Wood    v.  Gallagher  v.  Dolan,  27  Misc.  122,  57  N.  Y.  Supp.  334; 

Henry,  40  N.  Y.  124;  Elwood  v.  Gardner.  45  N.  Y.  349;  Miller  v.  Woodhead,  52  Hun  127,  5  N.  Y.  Supp.  88. 

Segelken  v.  Meyer,  94  N.  Y.  473;  Sherman  v.  Grimmell.  Tort  of  factor.— Britton  v.  Ferxin.  171  N.  Y.  285. 

159  N.  Y.  50;  Bussey  &  McLeod  Btove  Co.  v.  Wilkics,  1  Executton  agalnit  plaln^ftlff  for  coats.— Losaw  v. 


App.  Div.  154,  36  N.  Y.  Supp.  977;  Steamship  Richmond  Smith,  109  App.  Div.  754,  96  N.  Y.  Supp.  191;  Philbrook 

Um  V.  Seager.  31  App.  Div.  288,  52  N.  Y.  Supp.  985,  v.  Kellogg,  21  Hun  238. 

affd.,  159  N.  Y.  574;  Liahman  v.  Mayor,  68  App.  Div.  12,        Vacaonc  exeeutlon.— Pickney  v.  Hegeman,  53  N.  Y. 

74  N.  Y.  Supp.  194:  Frick  v.  FreudenthaU  45  Misc.  348, 90  31;  Chapin  v.  Foster,  101  N.  Y.  1;  Bowker  FertiJiaec  Co. 

N.  Y.  Supp.  844;  Gibbs  v.  Hickbom,  12  Hun  480;  MtSM  v.  Coz,  106  N.  Y.  555;  Steamship  Richmond  Hill  Co.  v. 

Ins.  Co.  v.  Shuler.  28  Hun  338.  Seager.  160  N.  Y.  312;  Catlin  v.  Adirondack  Co.,  22  Hun 

When  execution  to  Issue. — Hutehiaaon  v.  Young,  93  493. 

§  766.  Ezecution  against  the  person  of  a  woman. 

An  execution  cannot  be  issued  against  the  person  of  a  woman  unless  an  order  of  arrest 
has  been  granted  and  executed  in  the  action,  and,  if  it  was  executed  against  the  judg- 
ment debtor,  has  "not  been  vacated. 

Derlvation.-~Code  civ.    proo..    i  1488.    as   am.    by        Application.— Stewart  v.  Smith,  186  App.  Div.  755 
L.  1879.  ch.  642.  175  N.  Y.  Supp.  468. 

Eefcrences. — Order  of  arrest  of  woman  not  granted.        SMe  of  mortgof ed  property  by  wMow  of  moit- 


Befcrences. — Order  ot  arrest  of  woman  not  granted.        at^e  or  mongofea  property  oy  widow  or  m 

C.  P.  A.,  i  829;  in  justice's  court.  J.  Ct.  A..  (  60:  judgment     gacor.— Delbon  v.  Krautwald,  165  N.  Y.  Supp.  534. 
against  married  woman,  domestic  relations  1..  f  51.  ViolaClon  of  section. — Gray  v.   Breckneimer.    193 

App.  Div.  231.  183  N.  Y.  Supp.  748. 

§  766.  Execution  against  property  issued  first  in  certain  cases. 

Unless  the  judgment  debtor  is  actually  confined,  without  having  been  admitted  to 
the  liberties  of  the  jail,  by  virtue  of  an  execution  against  his  person  issued  in  another 
action,  or  of  an  order  of  arrest  or  a  surrender  by  his  bail  in  the  same  action,  an  execu- 
tion against  his  person  cannot  be  issued  unti]  an  execution  against  his  property  has  been 
returned  wholly  or  partly  unsatisfied.  If  he  is  a  resident  of  the  state,  the  execution  against 
his  property  must  have  been  issued  to  the  county  where  he  resides. 

Derivation.— Code  dv.  proc..  (1489;  originally  Application.— Walker  v.  Isaacs,  36  Hun  233;  0*8hea 
revised  from  code  of  proc..  (  288,  in  part;  R.  S.,  pt.  8,  ch.  6,  v.  Kohn.  38  Hun  149;  Bergman  v.  Noble.  45  Hun  133; 
tit.  5,  S  6.  People  ez  rel.  Hammond  v.  Becker,  148  N.  Y.  Supp.  277. 
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OoB|«nie«loii.--TUI«iQr  v.  Hwrv.  ai«  N.  Y.  30a  .  11&,  affd^  M  App.  Dir.  619, 88  N.  Y.  Supp.  HOI;  Cahwi 

Oaotenti  of  csceotton^^ateamiidp  BlohmaDd  Hitt  ▼.  Kofan,  38  Hui  UH. 

Co.  V.  SMinr.  31  App.  Dtr.  288,  53  N.  Y.  Supp.  085;  Proof  of  abtoiee  ftom  ttoto.— BuoiyxMkl  v.  Ajodw- 

Americsn  Surety  Co.  v.  Co«rove,  40  Miao.  263,  81  N.  Y.  ton.  174  App.  Div.  790,  156  N.  Y.  Supp.  697. 

Supp.  M5:  FldMT  ▼.  Youngs  41  Miieu  552.  86  N.  Y.  SiippL  IinptllOillMQt.— Snaith  v.  Kmmk»>  30  N.  Y.  68L 

§  767.  Simultaneous  ezectttions  against  property  and  person  prohibited. 

An  execution  against  the  person  of  the  judgment  debtor  cannot  be  issued  without 
leave  of  the  court  while  an  execution  against  his  property,  issued  in  the  same'  action, 
remains  unretumed;  and  an  execution  against  his  property  cannot  be  issued  without 
leave  of  the  court  while  an  execution  against  his  persoi^  issued  in  the  same  action, 
remains  unretumed. 

Dalvmttoii.~Codo  dv.  proc.  S  1490;  ori«iiiAUy  reviaed  from  R.  S.,  pt  3,  oh.  6,  tit.  6, 1 6. 

§  768.  Second  execution  prohibited  when  debtor  in  custody. 

Where  a  judgment  debtor  has  been  taken,  and  remains  in  custody,  by  virtue  of  an 
execution  against  his  person,  another  execution  cannot  be  issued  in  the  same  action  against 
his  person  or  his  property,  except  in  a  case  specially  prescribed  by  law. 

Itartfmllon.— Code  oHr.  proc..  {1491;  originaUy  revised  Now  oioentloii.— WeiaoaW.  Chamberlain,  8  N.  Y. 
from  R.  8..  pt.  8.  ch.  6,  tit.  5,  {  7.  831. 

§  769.  New  execution  after  escape  of  debtor. 

1.  If  a  judgment  debtor  escapes  after  having  been  taken  by  virtue  of  an  execution 
against  his  person,  he  may  be  retaken  by  virtue  of  a  new  execution  against  his  person; 
or  an  execution  against  his  property  may  be  issued  as  if  the  exception  by  virtue  of  which 
he  was  taken  had  been  returned  without  his  having  been  taken. 

2.  If  a  prisoner  in  custody  by  virtue  of  an  execution  actually  escapes  while  going  to, 
remaining  at  or  returning  from  a  hospital  to  which  he  has  been  ordered  removed  pur- 
suant to  section  three  himdred  and  fifty-five  of  the  prison  law,  a  new  execution  may 
be  issued  against  his  person. 

DHlfrntton.— Subd.  1  is  eode  dv.  proc.,  f  1492.    Subd.  vised  from  R.  8.,  pt.  3,  oh.  7,  tit.  6,  i  28;  part  thereof  added 

2  is  oode  dv.  proc.,  f  127.    Last  part  of  subd.  2  relating  to  by  L.  1873,  ch.  299,  f  1. 

"arrest  **  has  been  oovered  under  S  882,   poet.    1 1492  In  genonL— Eads  v.  Wynne,  79  Hun  463,  29  N.  Y. 

ocicinally  revised  from  R.  8.,  pt.  3.  oh.  6,  tit.  5. 1 8.    1 127,  Supp.  983. 
as  am.  by  L.  1895,  oh.  946,  L.  1909,  ch.  66;  c^nally  re- 


§  770.  New  execution  against  property  when  debtor  dies  in  custody. 

Where  a  judgment  debtor  who  has  been  taken  by  virtue  of  an  execution  against  his 
person  dies  while  in  custody,  a  new  execution  against  his  property  may  be  issued  as  if  the 
execution  by  virtue  of  which  he  was  taken  had  been  returned  without  his  having  been 
taken. 

DvlTOttoD.— Code  dv.  proc  S  1493;  orifinaUy  revised  from  R.  S..  pt.  3,  oh.  6.  tit.  5,  S  28. 

§  771.  Discharge  of  debtor  after  thirty  days  and  new  execution  thereupon. 

At  any  time  after  a  judgment  debtor  has  remained  in  custody  by  virtue  of  an  execu- 
tion against  his  person,  for  the  space  of  thirty  days,  the  judgment  creditor  may  serve 
upon  the  sheriff  a  written  notice  requiring  him  to  discharge  the  judgment  debtor  from 
custody  by  virtue  of  the  execution.  Whereupon  the  sheriff  must  discharge  the  judg- 
ment debtor  and  return  the  execution  accordingly.  After  service  of  such  a  notice,  an- 
other execution  against  the  person  of  the  judgment  debtor  cannot  be  issued  upon  the 
judgment;  but  after  his  discharge,  the  judgment  creditor  may  otherwise  enforce  the 
judgment  as  if  the  execution  from  which  he  was  discharged  had  been  returned  without 
his  having  been  taken. 

^  B«lvatloii.->CodedT.  pros..  1 1494;  oritjnally  revised  DtoehaiKO  of  dorondailt.-~Pickney  v.  Hegeman,  53 

from  R.  8.,  pt.  8,  ch.  6.  tit.  5.  {  17,  as  am.  by  L.  1857,  eh.  N.  Y.  31;  Moore  v.  McMahon.  90  Hun  44;  Prussia  v. 

427.  Brown,  45  Hun  80. 

Utoet  off  aiffoat.— Flaok  v.  State  of  New  York,  95  Immuiilty  ftom  nomst.— Savage  v.  Sully,  168  App. 


N.  Y.  461;  Hoyle  v.  MoCrea,  42  App.  Div.  313,  59  N.  Y.     Div.  131.  153  N.  Y.  Supp.  532. 
Supp.  200;  Rows  v.  Ouilleaume,  15  ~~         —    -  - 
FsS.  24  Hun  255,  affd.,  86  N.  Y.  641. 
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ition  not  to  be  enforced  agdnst  certain  real  pioperty. 

jpunst  property,  iseued  in  a  case  specified  in  the  laat  two  Bections, 
gainst  an  interest  in  real  property,  including  a  chattel  real,  which 
d  faith  from  the  judgment  debtor  after  the  recovery  of  the  judg- 
d,  or  which  was  sold  by  virtue  of  &B  execution  iasued  upon  a  pre- 
judgment. 

«.,  1 1406;  trttnaliv  nrited  bom  R.  8.,  PL  3,  ck.  e.  Ut.  S,  H  W.  •& 


art.  46  SUPPLEMENTARY  PROCEEDINGS  (  773 


ARTICLE  46 
Proceedings  supplementaiy  U>,  execution 

Sec  773.  R«mediM  afforded  bv  this  aitiole. 

774.  Nature  of  the  remedies  and  review  of  orders. 

775.  Id  what  caaes  judgment  creditor  may  maintain  proceeding. 

776.  Prooeedinca  where  judgment  is  against  joint  debtors. 

777.  Certain  money  or  other  property  not  affected. 

778.  B^ore  whom  ^^roceeding  instituted. 

779.  Older  to  examine  debtor  after  return  of  esEeeution. 

780.  Order  to  examine  debtor  before  return  of  execution. 

781.  Warrant  of  arreet  instcttd  of  order. 

782.  Warrant  of  arrest  after  order. 

783.  Vacating  or  reviewing  warrant. 

784.  Undertaking  by  <M>tor  after  arrest. 

785.  Order  to  examme  third  person. 

786.  Exsminat&on  before  judge  or  referee. 

787.  In  what  county  attendance  for  examination  may  be  compelled. 

788.  Order  for  reference  at  any  time. 

789.  Oath  of  referee. 

790.  Proceedings  upon  examination  and  adjournments. 

791.  Privilege  of  party  or  witness  upon  examination. 

792.  Order  permitting  person  indebted  to  pay  debt  to  sheriff. 

798.  Order  requiring  delivery  of  money  or  property  to  sheriff  or  receiver. 

794.  Duty  of  sheriff  to  whom  money  or  property  delivered. 

795.  Application  of  money  or  property. 

796.  Order  affecting  money  or  property  where  proceeding  discontinued  or  surplus  remains. 

797.  Injunction  reetrsining  transfer  or  interference. 

798.  Mode  of  service  of  certain  orders. 

799.  Service  of  warrant  of  arrest. 

800.  Punishment,  for  disobedifloice  of  order. 

801.  Continuance  of  proceedings  before  another  judge  in  cotain  cases. 

802.  Discontinuance  or  dismissal  of  proceedings. 

803.  Costs  to  judgment  orsditor. 

804.  Costs  to  judgment  debtor. 

805.  Appointment  of  receiver. 

806.  Notice  when  other  action  or  proceeding  pending. 

807.  Extension  of  existing  receivership. 
806.  Receiver  must  be  resident  of  state. 

809.  Vesting  of  proper^  in  receivw.  .  « 

810.  Extenaon  of  receiver's  title  to  penonal  property. 

811.  Rspilations  affecting  control  of  reeeiTer  and  his  aeoounts. 

812.  Fifing  of  receivership  orders. 

813.  Duties  of  county  ol«ric  as  to  order. 

§  778.  Remedies  afForded  by  this  article. 

This  article  provides  for  three  distinct  remedies,  as  follows: 

1.  An  order  made  or  a  warrant  issued  against  a  judgment  debtor  after  return  of  an 
execution. 

2.  An  order  made  or  a  warrant  issued  against  a  judgment  debtor  after  the  issuing  and 
before  the  return  of  an  execution. 

3.  An  order  made  after  the  issuing  and  either  before  or  after  the  return  of  an  exe- 
cution against  the  person  who  has  property  of  the  judgment  debtor  or  is  indebted  to 
him. 

The. proceedings  under  subdivision  three  of  this  section  may  be  pursued  either  alone 
or  sunultaneously  with  the  proceedings  under  subdivision  one  or  subdivision  two.  The 
party  to  whom  costs  are  awarded  in  a  special  proceeding  shall  be  entitled  to  the  same 
remedies  under  this  article,  under  the  same  circumstances,  as  near  as  may  be,  as  a  judg- 
ment creditor.  For  the  purposes  of  this  article,  the  party  to  whom  such  costs  are  awarded 
diall  be  deemed. a  judgment  creditor  and  the  party  against  whom  they  are  awarded 
shall  be  deemed  a  judgment  debtor. 

Dolvmtloii.— Code  dv.  proc..  {  2432,  as  am.  by  L.  1896.     Levy,  16  Misc.  616.  40  N.  Y.  Supp.  743;  Ross  v.  Wigg,  86 
cii;^176.  Hun  107;  Schenck  v.  Erwin,  63  Hun  104,  17  N.  Y.  Supp. 

-As  to  time  and  manner  of  issuing  execu-     616. 


tion.  C.  P.  A.,  U  685-668;  return  of  execution  within  Prerequisites. — Matter  of  Shannon  v.  Steger,  75  App. 

sucty  days.  Id.,  {  640.  Div.  279.  78  N.  Y.  Supp.  163;  Matter  of  Lisner  v.  ToplHs. 

AjTOltalttMi.— O'Connor   v.    Mechanic's    Bank.    124  86  App.  Div.  1,  83  N.  Y.  Supp.  428,  aflfd.,  177  N.  Y.  56»; 

N.  Y.  324,  revg.  54  Hun  272,  7  N.  Y.  Supp.  380;  Matter  Felt  v.  Dorr.  29  Hun  14. 

of  Davies,  168  N.  Y.  89,  106;  Matter  of  Stoddaid,  128  Agninst  eiecntors.— ^rtorelU  v.  Esagni,  64  Misc. 

Add.  Div.  759,  113  N.  Y.  Supp.  157;  Ostrom  v.  Ostxom.  115,  118  N.  Y.  Supp.  46;  Collins  v.  Beebe,  54  Hun  318,  7 

aSMisc  232.  77  N.  Y.  Supp.  594.  N.  Y.  Supp.  442. 


_  stetalory. — Matter  of  Ward  v.  Stoddard,  Commencement  of  proceeding. — Matter  of  Dorf- 

144  App.  Div.  143,  128  N.  Y.  Supp.  846.  man  v.  Jacobs.  100  Misc.  592,  165  N.  Y.  Supp.  403. 

lontalctloo.— Kaphan  v.  Rogers  Bros.  Grocery  Co.,  firamlnmtlon  of  third  pnrty.— Matter  of  First  Na- 

Inc.  169  App.  Div.  63.  154  N.  Y.  Supp.  753;  People  v.  tional  Bank  v.  Gow,  139  App.  Div.  576,  124  N.  Y.  Supp. 
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and  review  of  orders. 

I  proceeding.    But  an  order  made  in  the  com 

of  court  may  be  vacated  or  modified  by 
1  action;  or  it,  or  the  order  of  the  judge  v: 
idified,  upon  motion,  by  the  court  out  of 

id  out  of  a  county  court,  an  appeal  from 
ig  may  be  taken  ia  like  manner  u  if  the  i 

same  court. 

MIh.  377,  31  N.  T.  Supp.  Iflt;  HUdnth  t. 
Vlin.  ass.      MiK.  387.  41  N.  Y.  Buml  M3;  Gnviluai 
MiK.  411,  4S  N.  ¥.  Budfi.  103S;  Donay  t.  C 

Stoddnnl,  144  App.  DiT.  143,  148,  13S  N.  Y. 
-      ■  *u[tio»n-T»ylor  Co.  V.  9yni«,  8i 


MoC^      N.  Y.  Supp 

Atpnb  rroiD  ard«i. — Orob*  *.  Prindl* 
Vtiim.  ai      3S.  41  N.  Y.  Bupp.  133:  MUUr  of  Vu  Nbm. 

GSl.  45  N.  Y.  Supp.  S70;  MMtei  of  Onstto.  1 
,  34  App.      311,  157  N.  Y.  &ipp.  170;  Levy  t.  Smick  I 

MiK.  14S.  39  N.  Y.  Supp.  4I»;  Hnch  r.  lil 
Bnliii.  38     Hun  323:  Robeu  y.  8v»t.  48  Hud  43S,  1  N. 

Psoptfl  SI  nl,  Oiut  1.  Wusei,  51  Hud  53.  i 
Dir.  Gar.  168;  BohmBk  t.  innn,  60  Hun  361,  15  N. 
It  Albur,  Monhell  r.  Boor,  66  Hua  557,  21  N.  Y.  Sup 
'.  Willoer.  v.  Buihnull,  SS  Hun  AM.  23  N.  Y.  Supp.  IM 
hmu,  11      Brr^am.  85  Hua  603,  33  N.  Y.  8upp.  13 


.t  creditor  may  maiptain  pnxeedii^. 
rcditor  to  miuntain  either  of  the  special  p 
^ent  must  have  been  rendered  for  a  eus 
judgment  debtor's  appearance  or  personal 
it«d  service  of  the  summons  upon  him 
thirty-one  of  this  act;  and  the  execution  ] 
1;  and  either: 

rhere  the  judjpuent  debtor,  at  the  time  of 
igs,  has  a  place  for  thd  r^ular  transacUoi 

a  resident  of  the  state,  to  the  sherilT  of  t 

;he  state,  to  the  sheriff  of  the  county  where 
in  was  issued  out  of  a  court  other  than  tha 
n  that  case,  to  the  sheriff  of  the  coimty 

>y  L.  IBSl,  — Mattar  of  WiiOm  v.  Lobali  MiUi  Co.,  X 
m  coda  of  "Sobstltutod  MTTke."-~Msttec  of  Mi 
■;i  MUla  Co..  333  N.  Y.  337. 


C.  P.  A 


21  App.  DiT.  171,  47  N.  Y.  3upp. 

T.  Duruil.  87  Apt).  Div.  340,  84  N!  Y.  SuM. 
Kinetopbota  CoipormtiaD,  S3  Muo.  658. 16 
"   "-  '-— '-  -   DUbj,  101  M ~ 

. Jlin.  46  Hun  fll.. 

AlBdaTtt  M  to  lunBDce  of  ciecaHm 

GMsnon,  82  Ak>.  Di».  32,  62  N.  Y.  F 


IMt.  328.      313;  Di  Anieli  r.  Diiey,  101  MiM.  606,  1' 
IC.803, ....-—..    ....-    .»  ^.._  .«- 

:  ikieda  v.      Port  Jeffsnon  r.  DirUna,'  102  App.  Di 
h  *  Co.  V.      Supp.  433:  Matter  ol  Zelia  v.  Vidduis, 
Mattel  of      N.  Y.  S3fl:  Hann  v.  Fuibiih.  30  Miu.  U^. » 
Y.  Supp.      24T:BnillayT.Ceni(uaMiniuE*DiadBna 

Sl»,  157  N,  Y.  Supp.  376:  Anwrt  y.  Wr^^.l 
ol  Sireap,      N.  Y.  Supp.  15;  SoWck  v.  Irwin.  SO  Bun  i 

Bupp.    55:    Fiuay  t.  Smith.    88  Bun   31 

gment  is  against  joint  debtors. 

1  an  action  against  one  or  more  joint  debt( 

owned  by,  one  or  more  of  the  defendants 
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iiKMiedy  jointly  with  the  defendants  suntmoned,  or  with  any  of  them,  may  be  reached 
by  a  spedal  prooeeding  instituted  as  prescribed  in  this  article  and  founded  upon  the 
jadgment. 

PMlf  tlon.— Cod«  ohr.  proo.,  |  24S1,  am.  by  L.  1900,  flh.  317;  orisindlsr revteed  from  oods  of  proo..  1 394.  ia  part. 


§  777.  Certain  money  or  other  property  not  affected. 

This  article  does  not  authorize  the  seizure  of,  or  other  interference  with,  any  property 
which  is  expressly  exempt  by  law  from  levy  and  sale  by  virtue  of  an  execution;  or  any 
money,  thing  in  action  or  other  property  held  in  trust  for  a  judgment  debtor,  where 
the  trust  has  been  created  by,  or  ^e  fund  so  held  in  trust  has  proceeded  from,  a  person 
other  than  the  judgment  debtor;  or  the  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  within  sixty  days  next  before  the  institution  of  the  special  proceed- 
ing, when  it  is  made  to  appear  by  his  oath  or  otherwise  that  those  eanungs  are  neces- 
sary for  the  use  of  a  family  wholly  or  partly  supported  by  his  labor. 


Dcrlv»ttoii.->Code  otv.  proo.,  1 3463,  m  am.  by  L.  1886, 
«h.  36,  L.  1908,  oh.  27a 

KdcMDeet. — ^Ejaemptiou  from  eaeoutioii,  C.  P.  A.. 
y  664-678;  fiarningi,  salary,  or  inoome  may  be  reaobed 
by  ezeoutkn.  Id.,  (I  684,  686. 

Agalmt  dMDCftic  MHrponitton.— Matter  of  Boucker 
ContractiiML  Co..  218  K.  Y.  821;  Keystone  lHibIiahixi< 
Co.  ▼.  mUDryer  Co..  65  Miao.  636.  105  N.  Y.  Supp.  894; 
Rabbe  ▼.  Actor  Trust  Co..  61  Miio.  660.  114  N.  Y.  Supp. 
131. 

Afalntt  foKlKii  eorpontloii. — ^Looan  v.  McCall 
Fob.  Co.,  140  N.  Y.  447;  Levy  v.  SwidcPiaiio  Co.,  17 
Misc.  146,  39  N.  Y.  Supp.  400;  Matter  of  Vietor.  20  Misc. 
380, 46  N.  Y.  Supp.  800,  revg.  20  Miae.  18, 44  N.  Y.  Supp. 
603. 


mpi  M^UMTly. — ^Matlar  of  Seeley  ▼.  OooBoia.  100 

App.  Dir.  270. 05  N.  Y.  Suim.  1100;  Matter  of  Qalowits  v. 
Bumford.  54  Misc.  41, 104  N.  Y.  Supp.  402;  Diekinson  v. 
Ondenionk.  18  Hun  470;  Matter  of  Edmunds.  86  Hun  367. 

Intcreai  In  tnut  fund. — Matter  of  Seymour,  76  App. 


Dlv.  800,  70  N.  Y.  Supp.  123;  Gerton  Carriage  Co.  v. 
Bicbardson,  6  Mise.  466.  27  N.  Y.  Supp.  626;  Manning  ▼. 
Evans,  10  Hun  600;  Levey  ▼.  Bull,  47  Hun  350;  Thompson 
▼.  Thompson.  52  Hun  456,  5  N.  Y.  Supp.  604;  Romaine  r. 
Chaunoey,  60  Hun  477.  15  N.  Y.  Supp.  108;  Lawrence  ▼. 
Pease.  31  N.  Y.  Supp.  228. 

_  Appllcatloii  of  carnlnn  for  Mrvfees.— Hancock  v. 
Sean.  03  N.  Y.  70;  MulforJy.  Gibbs,  0  App.  Div.  400. 41 
N.  Y.  Supp.  273;  Prince  v.  Brett.  21  App.  Div.  100.  47 
N.  Y.  Supp.  402;  Matter  of  Wyman,  76  App.  Div.  202,  78 
N.  Y.  Supp.  646;  Blake  v.  Bolte.  0  Misc.  714.  30  N.  Y. 
Supp.  300;  Fromm  v.  Jareeky  10  Misc.  483,  43  N.  Y. 
Supp.  1061:  Matter  of  Trustees  of  Boaid  of  Pub..  22  Misc. 
645.  50  N.  Y.  Supp.  171 :  MtUer  v.  Hooper.  10  Hun  304.  ; 
■arnliifawltlilii  siity  itoys.— TweUth  Wait!  Bank  ▼. 


Hamilton.  58  MIse.  178, 100  N.  Y.  Supp.  21;  Murray  HUl 
Co^.  Kuhnle,  58  Misc.  313.  100  N.  Y.  Supp.  660. 

FftyiDMit  of  dcbta.— Matter  of  Teelon.  87  Misc.  861, 
150  N.  Y.  Supp.  720. 


§  778.  Before  whom  proceeding  instituted. 

Either  special  proceeding  authorized  by  this  article  may  be  instituted  before  a  judge 
of  the  court  out  of  which,  or  the  county  judge,  the  special  county  judge  or  the  special 
surrogate,  of  the  county  to  which  the  execution  was  issued,  or,  where  it  was  issued  to 
the  city  and  county  of  New  York,  from  a  court  other  than  the  city  court  of  that  city, 
before  a  justice  of  the  supreme  court  for  that  city  and  county.  Where  the  execution 
was  issued  out  of  a  court  other  than  the  supreme  court,  and  it  is  shown  by  affidavit  that 
each  of  the  judges  before  whom  the  special  proceedings  might  be  instituted,  as  prescribed 
by  this  section,  is  absent  from  the  county,  or  for  any  reason  unable  or  disqualified  to 
act,  the  special  proceedings  may  be  instituted  before  a  justice  of  the  supreme  court.  In 
that  case,  if  he  does  not  reside  within  the  judicial  district  embracing  the  county  to  which 
the  execution  was  issued,*  the  order  made  or  warrants  issued  by  him  must  be  returnable 
to  a  justice  of  the  supreme  court  residing  in  that  district,  or  the  county  judge,  or  the 
special  judge,  or  special  surrogate,  or  that  of  an  adjoining  county,  as  directed  in  the 
order  or  warrant.  Where  the  judgment  upon  which  the  execution  was  issued  was  recov- 
ered in  a  municipal  court  of  the  city  of  New  York,  either  special  proceeding  shall  be 
instituted  before  a  justice  of  the  city  court  of  the  city  of  New  York. 

.  DCfflfSlioa.— Code  dv.  proo.,  12484,  as  am.  by 
L.  1881,  eh.  683,  L.  1884.  ch.  407,  L.  1805,  ch.  046.  L.  1807, 
eh.  476,  L.  1011,  chs.  668. 831;  originaUy  revised  from  eode 
of  proc^  I  202,  in  pari. 

l«mc»lloa.--Matter  of  Shannon  v.  Steger,  75  App. 
Dnr.  270,  78  N.  Y.  Supp.  163;  Matter  of  Hoteenroth  v. 
Flaher^.  61  Mise,  108.  112  N.  Y.  Supp.  1111;  Owens  ▼. 
Fold.  68  Miao.  522, 124  N.  Y.  Supp.  830;  Peck  v.  Baldwin. 
58  Hun  308, 11  N.  Y.  Supp.  702.  affd..  131  N.  Y.  567. 
^  JwlMtletloii.— Fine  v.  Rabinbauer,  40  Misc.  437,  00 
N.  Y.  Supp.  806;  Ross  ▼.  Wigg.  86  Hun  111;  Browning 
▼.  Hsyes.  41  Hun  383;  Memli  v.  AlUn,  46  Hun  623; 


Schenck  ▼.  Irwm,  60  Hun  361,  16  N.  Y.  Supp.  53;  Car- 
roll ▼.  Langan.  63  Hun  380, 18  N.  Y.  Supp.  200;  Matter  of 
Conklin.  57  N.  Y.  Supp.  844. 

tnatket  of  lupreiiie  court  In  another  district.— 
Jacobeon  v.  Doty  Plaster  Mfg.  Co.,  32  Hun  436;  Gilder- 
sleeve  V.  Lester,  60  Hun  342,  23  N.  Y.  Supp.  471. 

Sarrosates'  jurisdiction.— Mclntyre  v.  Allen.  43 
Hun  124. 

••Court  ••  or  •*J«4te.**--DougIasB  v.  Mainxer.  40 
Hun  77. 

Jad8e*fl  orders.— Feinberg  v.  Kutooeky,  147  App.  Div. 
303,  132  N.  Y.  Supp.  0. 


§  779.  Order  to  examine  debtor  after  return  of  execution. 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly  unsatisfied,  of  an 
execution  against  property,  issued  upon  a  judgment,  as  prescribed  in  section  seven  him- 
ired  and  seventy-five  of  this  act,  or,  in  case  of  an  order,  issued  in  the  same  manner 
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so  far  as  the  provisions  of  said  section  pan  be  applied  in  substance,  the  creditor  under 
such  judgment  or  order,  upon  proof  of  the  facts,  by  affidavit  or  otiier  competent  written 
evidence,  is  entitled  to  an  order  requiring  the  debtor  under  the  judgment  or  order  to 
attend  and  be  examined  concerning  his  property  at  a  time  and  place  specified  in  the 
order. 


Derlfatlon. — Code  civ.  proo.,  1 2435,  tm  am.  by 
L.  1896,  ch.  176;  originally  reviaed  irom  code  of  proc., 
I  2d2,  in  part. 

Application. — Matter  of  Maltbie  v.  Lobaitc  Mills  Co., 
228  N.  Y.  227;  Gilmour  Door  Co.  v.  Shea,  150  App.  Div. 
239,  134  N.  Y.  Supp.  919;  Matter  of  Serrett,  25  Misc.  89, 
54  N.  Y.  Supp.  666;  Bolt  v.  Hauser.  57  Hun  667,  11  N.  Y. 
Supp.  366,  368;  lindsiey  v.  Van  Cortlandt,  67  Hun  145. 
22  N.  Y.  Supp.  222. 

Amendment  of  18M. — Matter  of  Stoddard,  138  App. 
Div.  759, 113  N.  Y.  Supp.  157. 

When  order  for  examination  granted. — ^Buck  v. 
MacDonald.  107  Misc.  338,  177  N.  Y.  Supp.  684. 

When  creditor  entitled  to  order. — Logan  v.  Mo- 
Cali  Pub.  Co.,  140  N.  Y.  447;  Eleventh  Ward  Bank  ▼. 
Heather,  22  Misc.  87, 48  N.  Y.  Supp.  449;  Bolt  v.  Hauser, 
10  N.  Y.  Supp.  397. 

Sufficiency  of  afflda¥lts.^Kati  v.  Kotower,  63 
Misc.  25,  117  N.  Y.  Supp.  316;  Bridges  v.  Koppelman, 
63  Misc.  27;  117  N.  Y.  Supp.  306;  Kemp  v.  Gartenbeig, 
93  Misc.  313,  156  N.  Y.  Supp.  883;  Doney  v.  Cummins, 
48  Hun  76;  Collins  v.  Beebe,  54  Hun  318,  7  N.  Y.  Supp. 
442;  Amot  v.  Wright,  55  Hun  561.  9  N.  Y.  Supp.  15; 
Brown  v.  Walker,  8  N.  Y.  Supp.  59. 

Eeturn  of  eiecutlon  essentlaL — Jennings  v.  Lan- 


caster, 15  Misc.  444. 37  N.  Y.  Supp.  li>6;  Marxv.  Spwtld- 
ing,  35  Hun  478;  First  Nat.  Bank  v.  Martin,  49  Hun 
571.  2  N.  Y.  Supp.  315;  McQuire  ▼.  Hudson.  16  N.  Y. 
Supp.  392. 

BieeatiDn  on  order  for  alimony, — ^Weber  ▼.  Weber, 
93  App.  Div.  149, 87  N.  Y.  Supp.  519;  Ostrum  ▼.  Ostrum. 
38  Miao.  232,  77  N.  Y.  Supp.  594. 

QooBtlon  relatlns  to  Inyontlon. — Rosenthal  ▼.  Gold*- 
stein,  112  Misc.  606,  183  N.  Y.  Supp.  582. 

Waiver  of  dofecte*— Baker  v.  Herkimer,  43  Hun  86; 
Hart  V.  Johnson,  43  Hun  505. 

Second  order. — Schermerhom  vT  Owens,  29  Miso. 
674,  62  N.  Y.  Supp.  .763;  McGuixe  ▼.  Schroeder,  31  MJac 
179.  63  N.  Y.  Supp.  968;  Matter  of  German  Exchange 
Bank.  02  Miso.  361,  155  N.  Y.  Supp.  924;  Canavan  y. 
MoAndrews.  20  Hun  46;  Grocers'  Bank  v.  Bayaud,  21 
Hun  203;  Marshall  v.  link.  13  N.  Y.  Supp.  224;  Living- 
ston V.  Livingston.  164  N.  Y.  Supp.  419. 

Limitation. — Conyngham  v.  Duffy.  125  N.  Y.  200; 
I.  A  T.  N.  Bank  v.  Quackenbuah.  143  N.  Y.  567,  revg. 
80  Hun  111,  30  N.  Y.  Supp.  35;  Stevens  Co.  v.  Maus, 
155  App.  Div.  249,  139  N.  Y.  Supp.  1059;  Cleveland  ▼. 
Johnson,  5  Misc.  484, 26  N.  Y.  Supp.  734;  Peck  v.  Disken, 
41  Misc.  473,  84  N.  Y.  Supp.  1094;  Baumler  v.  Ackei^ 
man,  63  Hun  40,  17  N.  Y.  Supp.  436. 


§  780.  Order  to  examine  debtor  before  return  of  execution. 

At  any  time  after  the  issuing  of  an  execution  against  property,  as  prescribed  in  sec- 
tion seven  hundred  and  seventy-five  of  this  act,  and  before  the  return  thereof,  the  judg- 
ment creditor,  upon  proof  by  affidavit  or  other  competent  written  evidence  that  the 
judgment  debtor  has  property  which  he  unjustly  refuses  to  apply  towards  the  satis- 
faction of  the  judgment,  is  entitled  to  an  order  requiring  the  judgment  debtor  to  attend  and 
be  examined  concerning  his  property  at  a  time  and  place  specified  in  the  order. 

Derivation. — Code  civ.  proe.,  {  2436;  originally  revised 
from  code  of  proo.,  &  292,  in  part. 

Apirileatlon. — la  alter  of  Trustees  of  Board  of  Pub- 
lication, 22  Misc.  645,  50  N.  Y.  Supp.  171;  Ostrom  v. 
Ostrom,  38  Misc.  232,  77  N.  Y.  Supp.  £94;  Carbonating 
Apparatiis  Co.  v.  Bennett,  56  Misc.  47,  105  N.  Y.  Supp. 
1052;  Summerfield  v.  Goldstein,  59  Misc.  387,  112  N. 
Y.  Supp.  357. 

Affldavits,  gafflciency. — Matter  of  First  Nat.  Bank. 
62  App.  Div.  601,  65  N.  Y.  Supp.  489;  Matter  of  Smith 
V.  Haverty's  Stables,  157  App.  Div.  777,  142  N.  Y.  Supp. 
764;  Matter  of  Garcia  v.  Morris,  51  Misc.  592,  101  N. 


Y.  Supp.  253;  Hutaon  v.  Wild,  3d  Hun  142;  Levy  v. 
Beacham,  64  Hun  62,  1&  N.  Y.  Supp.  748;  Bowery 
Bank  v.  Widmayer,  9  N.  Y.  Supp.  629. 

Time  of  gnnlliic  order. — Stevens  Co.  v.  Maus, 
155  App.  Div.  249.  139  N.  Y.  Supp.  1059;  Press  Pub. 
Co.  V.  McGUl,  136  N.  Y.  Supp.  177. 

Subpoonm;  when  Tftcaied* — Matter  of  Steinmaa 
V.  Conlon,  150  App.  Div.  708,  135  N.  Y.  Supp.  740. 

Allentloii  of  order  by  anotlier  Jndfo. — Matter 
of  Ward  v.  Stoddard,  70  Misc.  506,  127  N.  X  Supp.  713. 

Contempt. — ^Browning  v.  Chadwick,  29  Misc.  607, 
61  N.  Y.  Supp.  246w 


§  781.  Warrant  of  arrest  instead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  an  order  under  either  of  the  last  two 
sections,  and  also  proof  by  affidavit  to  the  satisfaction  of  the  judge  that  there  is  danger 
that  the  judgment  debtor  will  leave  the  state  or  conceal  himself,  and  that  there  is  rea- 
son to  believe  that  he  has  property  which  he  unjustly  refuses  to  apply  to  the  payment 
of  the  judgment,  the  judge,  instead  of  making  an  order,  may  issue  a  warrant  under  his 
hand,  reciting  the  facts  and  requiring  the  sheriff  of  any  county  where  the  judgment' 
debtor  may  be  found  to  arrest  him  and  bring  him  before  the  same  judge,  or  before 
another  judge  if  the  case  is  one  where  the  warrant  must  be  returnable  to  another  judge. 


Derivation, — Code  dv.  proo.,  {  2437;  originally  revised 
from  code  of  proo.,  (  292,  in  part. 


Warrant  of  arrest. — ^Bamett  v.  Lewinsky,  66  Miso. 
141,  121  N.  Y.  Supp.  378. 
Affidavit. — ^Heller  v.  De  Leon,  7  N.  T.  Supp.  97. 


§  782.  Warrant  of  arrest  after  order. 

Where  the  facts  specified  in  the  last  section  are  made  to  appear,  as  therein  stated,  at 
any  time  after  the  making  of  an  order  requiring  the  judgment  debtor  to  attend  and  be 
examined,  and  before  the  close  of  his  examination,  the  judge  may  issue  a  warrant  as 
therein  prescribed;  and,  if  necessary,  may  direct  the  adjournment,  or,  if  the  return  day 
of  the  order  has  elapsed,  the  continuance  of  the  proceedings  under  the  order  until  after 
the  return  of  the  warrant  and  his  decision  thereupon. 

Derivation. — Code  dv.  proo.,  S  2438. 


art  45 
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§  783.  Vacating  or  re^iewiiig  waxiant. 

A  warrant  issued  as  prescribed  in  the  last  two  sections  may  be  vacated  or  modified 
as  prescribed  in  section  seven  hundred  and  seventy-four  of  this  act,  with  respect  to  an 
order. 

]>cvlfftttMi.-^-Code  dv.  proe.,  S  2430. 


§  784.  Undertaking  by  debtor  after  arrest 

Where  a  judgment  debtor  has  been  arrested  and  brought  before  a  judge  by  virtue 
of  a  warrant  issued  as  prescribed  in  this  article,  and  it  appears  to  the  satisfaction  of  Uie 
judge,  from  his  examination  olr  other  proof,  that  there  is  danger  that  he  will  leave  the 
state  or  conceal  himself,  and  that  he  has  property  which  he  has  unjustly  refused  to  apply 
to  the  satisfaction  of  the  judgment,  the  judge  may  make  an  order  requiring  him  to  give 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and  within  a  time  specified 
in  the  order,  to  the  effect  that,  from  time  to  time,  as  the  judge  directs,  he  will  attend 
before  the  judge,  or  before  a  referee  appointed  or  to  be  appointed  in  the  proceedings, 
and  that,  until  discharged  from  arrest  by  virtue  of  the  warrant,  he  will  not  dispose  of 
any  of  his  property  which  is  not  exempted  from  seizure  by  section  seven  hundred  and 
seventynseven  of  this  act.  If  he  fails  to  comply  with  the  order,  t^e  judge,  by  warrant, 
forthwith  must  commit  Kitp  to  prison,  there  to  remain  until  the  close  of  the  examina- 
tion or  the  giving  of  the  required  imdertaking;  except  that  the  judge  may  direct  the 
sheriff  to  produce  him,  from  time  to  time,  as  required  in  the  course  of  the  proceedings. 

DerlTftlloii.~<;odedT.proo.,  S2440;orici]udlyreviaed        Btmndimtfoo  •!  Judsment   debtor.—BuiieU   ▼. 

from  oodfl  of  proo.,  S  293.  m  pwt.  Lewiaaky,  60  Miso.  141,  121  N.  Y.  Supp.  378. 

§  786.  Order  to  examine  third  person* 

Upon  proof  by  affidavit  or  other  competent  written  evidence,  to  the  satisfaction  .of 
the  judge,  that  an  execution  against  property  has  been  issued  as  prescribed  in  section 
seven  hundred  and  seventy-five  of  this  act,  and  either  that  it  has  been  returned  wholly  or 
partly  unsatisfied  or  that  it  has  not  been  returned;  and  also  that  any  person  or  corporation 
has  personal  property  of  the  judgment  debtor  exceeding  ten  dollars  in  value,  or  is  indebted 
to  him  in  a  sum  exceeding  ten  dollars;  the  judgment  creditor  is  entitled  to  an  order 
requiring  that  person  or  corporation  to  attend  and  be  examined  concerning  the  debt 
or  other  property  at  a  time  and  place  specified  in  the  order.  The  judge,  in  his  discre- 
tion, may  require  notice  of  the  subsequent  proceedings  to  be  given  to  the  judgment 
debtor  in  such  a  manner  as  he  deems  just.  But  a  receiver  shall  not  be  appointed  with- 
out such  a  notice,  except  as  otherwise  prescribed  by  law. 


DcrlTfttloii. — Code  oi^.  proo.,  {  2441;  originally  revised 
from  code  of  proo..  |  2d4,  i<k  part. 

Fioperty  afltoeied. — Matter  of  Ridabock  A  Ck>.  v. 
SeanloD,  71  Mim.  605,  130  N.  Y.  Supp.  831. 

▲ppMcAtton  to  ezecoton  and  Mmliilstraion. — 
King  V.  Burnett.  102  Miao.  161,  168  N.  Y.  Supp.  405. 

WlMre  jmSgnmnt  del^tor'i  cstete  llsble.— Colliiu 
▼.  Beebe,  54  Hun  318,  7  N.  Y.  Supp.  442. 

AfllilAflt.~-MatteT  of  Parish.  28  App.  Dif,  22,  50  N. 
Y.  Supp.  735;  Bowen  v.  Nickela,  30  App,  Div.  306,  51 
N.  Y.  Supp.  352;  Carley  v.  Lord.  56  App.  Div.  170.  67 


N.  Y.  Supp.  640;  Matter  of  De  Leon,  63  App.JMv.  41, 
"^.  Su 
f .  Supi 
122.  97  N.  Y.  Supp.  5;  Matter  of  Walker,  157  App.  Div. 


71  N.  Y.  Supp.  380;  Smith  v.  Cutter,  64  App.  Div.  412. 

72  N.  Y.  Supp.  99;  Lowther  v.  Lowther.  110  App.  Div. 


009;  142  N.  Y.  Supp.'972;  Matter  of  Van  l^enden  v.  Pratt,' 


189  App.  Div.  647. 178  N.  Y.  Supp.  835;  Matter  of  Leslie. 
19  Misc.  667,  44  N.  Y.  Supp.  1103. 

Appointment  of  receiver. — Gomprecbt  v.  Scott, 
27  Mwo.  192,  57  N.  Y.  Supp.  799. 

Kiamlnatlon  after  appointment  of  receiver. — 
Matter  of  Denison  v.  Jackson  Bros.  Realty  Co.,  158 
App.  Div.  475.  143  N.  Y.  Supp.  586. 

CoillAeral  attaclK.— Buoki  v.  Bucki.  26  Misc.  69, 
56  nTy.   Supp.  439. 

Risht  to  continue  eiamlnatlon. — Matter  of  First 
National  Bank  v.  Gow,  139  App.  Div.  576,  124  N.  Y. 
Supp.  449. 

FUlnK  order.— Sannott  v.  First  Nat.  Bank,  34  App. 
Div.  161,  64  N.  Y.  Supp.  417. 

limitation.— Peck  v.  Disken.  41  Misc.  473.  84  N. 
Y.  Supp.  1094;  Matter  of  Drake  v.  Bany,  73  Misc.  391. 
131  N.Y.  Supp.  89. 


§  786.  Examination  before  judge  or  referee. 

An  order  requiiing  a  person  to  attend  and  be  examined,  made  pursuant  to  any  provi- 
sion of  this  article,  must  require  him  so  to  attend  and  be  examined  either  before  the 
judge  to  whom  the  order  is  returnable  or  before  a  referee  designated  therein.  Where 
the  examination  is  taken  before  a  referee,  he  must  certify  to  the  judge  to  whom  the 
order  is  returnable  all  the  evidence  and  the  other  proceedings  taken  before  him. 

Derivation.— Code  oiv.  proe.,  1 2442;  odciiially  revised  Powers  of  referee.— Weaver  v.   Brydges,   86  Hun 

f^om  cods  of  proc.  J  296,  in  part.  503*  33  N.  Y.  Supp.  132.                    _.     ^^   ^^  ^,   ,, 

jr«fli41etton«— People  v.  Levy,  16  Miso.  616,  40  N.  Fees.— Brush  v.  Kelsey,  47  App.  Div.  270,  62  N.  Y. 

Y.  Supp.  743.  Supp.  214. 

Wbo  BM^r  be  MDOlBted  refeiee.— Higley  v.  Novark, 
145  App^Dnr.  7,  129  N.  Y.  Supp.  769. 


.V 
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§  787.  In  what  countylattendance  for  exaxninatieii  may  be  compelled. 

If  the  judgment  debtor  or  other  person,  required  to  attend  and  be  exammed,  hi  this 
article,  or  the  officer  of  a  corporation  required  to  attend  in  its  behalf,  is,  at  the  tone 
of  the  service  of  the  order  upon  hhn,  a  resident  of  the  state,  or  then  has  an  office  within 
the  state  for  the  regular  transaction  of  business  in  person,  be  cannot  be  compelled  to 
attend,  pursuant  to  the  order  or  to  any  adjournment,  at  a  place  without  the  county 
wherein  his  residence  or  place  of  business  is  situated. 


pwlTatloii. — Code  oiv.  Knt>e.,  (  2459;  orifinaUy  revised 
fron  Qode  of  proo.,  |  292,  m  part. 


AsfHoitloii* — ^Anway  v.  Dsvid,  •  Hun  206;  Foster 
V.  WiOdiMOD,  87  Hun  242;  MerriU  v.  Allin,  46  Hun  «2S. 


§  788.  Order  for  reference  at  any  time. 

At  any  stage  of  the  proceedings,  the  judge  to  whom  the  order  is  returnable,  in  his 
discretion,  may  make  an  order  directing  that  any  other  examination  or  testimony  be 
taken  by,  or  that  a  question  arising  be  refeired  to,  a  referee  designated  in  the  order. 
Where  a  question  is  so  referred,  the  referee  may  be  directed  to  rq;x)rt  either  the  evi- 
dence or  the  facts. 


Dcfliatloii. — Ck)de  civ.  proo..  {  2443;  originally  rerised 
from  oode  of  proc.,  S  800,  in  part. 


DeHalon  of  refetve. — ^Maai  v.  MeEntegart,  21  MIm. 
462,  47  N.  Y.  Supp.  073. 


(  - 


§  789.  Oath  of  referee. 

Unless  the  parties  expressly  waive  the  referee's  oath,  a  referee  appointed  as  prescribed 
in  this  article,  before  entering  upon  an  examination  or  taking  testimony,  must  subscribe 
and  take  an  oath  that  he  will  faithfully  and  fairly  discharge  his  duty  upon  the  refer- 
ence and  make  a  just  and  true  report  according  to  the  best  of  his  imderstanditig.  The 
oath  may  be  administered  by  an  officer  authorised  by  law  to  administer  an  oath,  and 
must  be  returned  to  the  judge  with  the  report  or  testimony. 

DCBlfatlon.— Code  dv.  proc.,  S  2445. 

§  790.  Proceedings  upon  examination  and  adjournments. 

Upon  an  examination  under  this  article,  each  answer  of  a  party  or  witness  examined 
must  be  imder  oath.  A  corporation  must  attend  by,  and  answer  under  the  oath  of,  an 
officer  thereof,  and  the  judge,  in  his  discretion,  may  specify  the  officer.  Either  party 
may  be  examined  as  a  witness  in  his  own  behalf,  and  may  produce  and  examine  other 
witnesses,  as  upon  the  trial  of  an  action.  The  judge  or  referee  may  adjourn  any  proceed- 
ings under  this  article  from  thne  to  time  as  he  thinks  proper. 


DolTatfon. — Code  civ.  proc,  1 2444;  originally  reviaed 
from  code  of  proc.,  (  292,  in  part,  |  296,  and  f  296,  in  part. 

Examlnmnon,  scope. — Matter  of  First  National 
Bank  v.  Gow.  139  App.  Div.  582,  124  N.  Y.  Supp.  454; 
People  V.  Hanbury,  162  App.  Div.  337,  144  N.  Y.  Supp. 
851;  MUler  v.  Weaver.  23  Misc.  254.  58  N.  Y.  Supp.  259; 
First  National  Bank  v.  Gow.  67  Misc.  547,  124  N.  Y. 
Supp.  755;  Canavan  v.  McAndrew,  20  Hun  46. 

Biunlnatlon  of  eofpontlon  thovgh  dliiolTed. — 
Sanitary  Brass  Works  v.  Rubin  ft  Marcus,  110  Misc. 
565,  180  N.  Y.  Supp.  619. 


WItnceica.— Steinnoan  v.  Conlon,  79  Misc.  527,  141 
N.  Y.  Supp.  79;  Foster  v.  WUkiason,  37  Hun  MS. 

A(||oarameot.— Wright  v.  Nostrand,  94  N.  Y.  31, 
revg.  48  N.  Y.  Super.  Ct.  441;  Feinberg  v.  Kutoodcy. 
147  App.  Div.  393.  132  N.  Y.  Supp.  9;  Nfatter  of  Wilson 
V.  Bracken,  180  App.  Div.  577,  135  N.  Y.  Supp.  435; 
Matter  of  Robertson  v.  Hay.  12  Misc.  7,  33  N.  Y.  Supp. 
31 ;  Kaufman  v.  Thrasher,  10  Hun  438;  Weaver  v.  Biydges, 
85  Hun  503.  38  N.  Y.  Supp.  132. 

Termlnrntion. — Feinberg  v.  Katoosky,  147  App.  Div. 
393,  132  N.  Y.  Supp.  9. 


§  791.  Privilege  of  party  or  witness  upon  examination. 

A  party  or  a  witness  examined  in  a  special  proceeding,  authorized  by  this  article,  is 
not  excused  from  answering  a  question  on  the  ground  that  his  examination  wiU  tend 
to  con\dct  him  of  the  commission  of  a  fraud;  or  to  prove  that  he  has  been  a  party  or 
priv}'  to,  or  knowing  of,  a  conveyance,  assignment,  transfer  or  other  disposition  of^  prop- 
erty for  any  purpose;  or  that  he  or  another  person  claims  to  be  entitled,  as  against 
the  judgment  creditor  or  a  receiver  appointed  or  to  be  appointed  in  the  special  proceed- 
ing, to  hold  property  derived  from  or  through  the  judgment  debtor,  or  to  be  discharged 
from  the  payment  of  a  debt  which  was  due  to  the  judgment  debtor  or  to  a  person  in 
his  behalf.  But  an  answer  cannot  be  used  as  evidence  against  the  person  so  answering 
in  a  criminal  action  or  criminal  proceeding. 

Derifatlon. — Code  civ.  proo.,  \  2460,  as  am.  by  L.  1881,  51  Hun  36. 3  N.  Y.  Supp.  601;  People  ex  rel.  Roaobe  ▼. 

oh.  122;  originally  revised  from  code  of  proe.,  f  292,  last  Hanbury,  145  N.  Y.  Supp.  483. 

two  sentences.  Use  of  testimony  In  erimlnftl  action.— Barber  ▼. 

AppUcmtlon.— Wright  v.   Nostrand,   94   N.   Y.     31;  People,  17  Hun  868;  Loomis  r.  People,  19  Hua  601; 

Marx  V.  Spaulding,  43  Hun  365;  Li4>ham  v.  Marshall.  People  v.  Doyle,  58  Hun  536,  12  N.  Y.  Supp.  886. 
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§  792.  Order  pennitting  person  indebted  to  pay  debt  to  sheriff. 

At  any  time  after  the  commencemodt  of  a  special  proceeding,  authorised  by  this 
article,  and  before  the  appointment  of  a  receiver  therein  or  the  extension  of  a  receiver- 
ship thereto,  the  judge  by  whom  the  order  or  warrant  was  granted  or  to  wh<»n  it  is 
returnable,  upon  proof  by  affidavit  to  his  satisfaction  that  a  person  or  corporation  is 
indebted  to  the  judgment  debtor,  and  upon  such  a  notice  given  to  such  persons  as  he 
deems  just,  or  without  notice,  may  make  an  order,  in  his  discretion,  permitting  the 
person  or  corporation  to  pay  to  a  sheriff  designated  in  the  order  a  sum  on  account  of 
the  alleged  indebtedness,  not  exceeding  the  sum  which  will  satisfy  the  execution.  A  pay- 
ment thus  made  is^  to  the  extent  thereof,  a  discharge  of  the  indebtedness,  except  as 
against  a  tranirferee  .from  the  judgment  debtor  in  good  faith  and  for  a  valuable  consid- 
eration, of  whose  ri|^ts  the  person  or  corporation  had  actual  or  constructive  notice  when 
the  payment  was  made. 

DHlfmttoo.— Codedv.  proo..  12446;  originally  reviaed  r.  Owriok,  18  Miae.  88,  40  N.  Y.  Supp.  1127;  Boyd  v. 

from  code  of  proo.^parts  of  fl  298,  207.  Buffalo  Stoam  Roller  Co..  87  Misc.  20,  149  N.  Y.  Supp. 

AppHcstloii. — AiighU    oi    Pythiaa    v.    Maahattan  1060;  Berkman  v.  New  Yoric  Produce  Ezehanae  Bank. 

SavThu*.,  12  MSfloTim.  34  N.  Y.  S^q)p.  258:  Kennedy  101  MIm.  S82,  107  N.  Y.  Bupp.  441. 

§  793.  Order  requiring  delivery  of  money  or  pnqierty  to  sheriilf  or  receiver. 

Where  it  appears  from  the  examination  or  testimony  taken  in  a  special  proceeding 
authorized  by  this  article  that  the  judgment  debtor  has  in  his  possession  or  under  his 
control  money  or  other  personal  property  belonging  to  him,  or  that  one  or  more  articles 
of  personal  property  Capable  of  delivery,  Y^a  right  to  the  possession  whereof  is  not  sub- 
stantially disputed,  are  in  the  possession  or  imder  the  control  of  another  person,  the 
judge  by  whom  the  order  or  warrant  was  granted  or  to  whom  it  is  returnable,  in  his 
discretion,  and  upon  such  a  notice  given  to  such  persons  as  he  deems  just,'  or  without 
notice,  may  make  an  order  directing  the  judgment  debtor  or  other  person  immediately 
to  pay  the  money  or  deliver  the  articles  of  personal  property  to  a  sheriff  designated  in 
the  order,  unless  a  receiver  has  been  appointed  or  a  receivership  has  been  extended  to 
the  special  proceeding,  and  in  that  ease  to  the  receiver. 

DvlfmtliHi.— Code  eir.proe.,  12447;  originally  revised  ▼.  Bohe,  10  Miso.  388i  31  N.  Y.  Snpp.  124;  Moran  v. 

from  oode  of  proo.,  parte  of  Sf  293,  297.  Damv,  10  Miac.  789,  31  N.  Y.  Supp.  1130;  Matter  of 

Applteatton.— Buchanan  v.   Hunt,   98   N.  Y.   560,  Van  Neei,  21  Miac.  249,  47  N.  Y.  Supp.  702:  Matter  of 

wra.  83  Hun  9»i  Moyer  t.  Moyer,  7  App.  Div.  528,  40  Truateee,  eto.,  22  Min.  645,  50  N.  Y.  Supp.  171;  Qmv 

N.  Y.  Supp.  258;  Broderiek  ▼.  Aichibald,  61  App.  Dir.  v.  Ashley,  24  Miac.  396,  53  N.  Y.  Supp.  M:  Cla^  t. 

473,  70  N.  Y.  Supp.  617;  Matter  of  Ehfioh  v.  ttoot,  134  Shaw,  91  Mim.  245,  154  N.  Y.  Supp.  1101;  Stevenaon  v. 

App.  Div.  482,  485,  '"^  "'    '^    "^ "    •"*'    ---»—  -'     « ->-  "       •-    -—  .,.«.»... 

Pythiae 

241,  78  N.  Y.  Supp.  1;  Clark  r.  Shaw,  91  Miac.  215,  154  Order  dtreettnt  pBjrmeDt.— Sohrauth  v.  Dry  Dock 

N.  Y.  top.  1101;  Flnt  Mai.  Bank  ▼.  Wilson,  18  Hun  8av.  Beak,  86  N.  Y.  890;  Wri«ht  v.  Cabot,  89  N.  Y.  570: 

282:  Chestnut  v.  Greenbertf.  162  N.  Y.  Supp.  137.  Kenney  ▼.  South  Shore  Natural  Gaa  A  Fuel  Co.,  201  N. 

IfotfM  to  JadsmMt  a«Mi»r.— Serren  r.  Lowem.  Y.  89,  92,  !«▼«.  140  App.  Div.  941, 126  N.  Y.  Supp.  1188; 

8  Mmc.  113, 23  N.  Y.  Simp.  1052;  Ponunemuti  v.  Bkx>m,  Krone  v.  Klota,  3  App.  Div.  587,  38  N.  Y.  Sum).  225; 

82  Misc.  754.  65  N.  Y.  Supp.  671;  Fnmey  v.  Smith,  88  Matter  of  WeM,  84  App.  Div.  471.  54  N.  Y.  Supp.  258; 

Hun  215.  34  N.  Y.  Supp.  780.  Matter  of  Shannon  v.  Stiver,  75  App.  Div.  279,  78  N.  Y. 

IHspvto  as  to  titta  to  property^— Humboldt  Ex-  Supp.  168;  Duffy  v.  Dawson,  2  Miso.  401,  21  N.  Y.  Sudd. 

■locatSon  Co.  v.  Fritsoh,  150  Am.  Diy*  00,  134  N.  Y.  978;  Bsrven  v.  Lowene,  8  Miae.  113,  28  N.  Y.  Supp. 

Bopp.  747;  Matter  of  Flynn,  157  App.  Div.  241,  141  N.  1052;  Qerton  Carrisce  Co.  v.  Riehatdson,  6  Miso.  466. 

Y.  Supp.  807;  Bernstein  v.  Traverso,  82  Miso.  411,  418,  27  N.  Y.  Supp.  625;  Mass  v.  McEntecart,  20  Misc.  676. 

143  N.  Y.  Simp.  1091;  Kantor  Bros.  v.  Wile,  98  Misc.  46  N.  Y.  Supp.  534;  Moller  v.  Wells,  29  Hun  587:  Smith 

488.  158  N.  Y:  Supp..  115:  Friedman  v.  Stein.  138  N.  Y.  v.  MoQuade,  59  Hun  874,  13  N.  Y.  Supp.  62;  Waldron 

8m  928;  Maguire  v.  O.  U.  Bean  A  Co.,  143  N.  Y.  Supp.  v.  Walker.  18  N.  Y.  Supp.  292. 

75i                      ^            .^    ^            ^  ^  Order  dIrwtliiK  eonveyniice.'-Rourke  v.   Turrell. 

What    Moperty   steaM   be    applled.~Fowell   v.  138  N.  Y.  Supp.  648. 

Waldron,  89  N.  Y.  328;  Romaine  v.  Chaunoey,  129  N.  Y.  Modlflcatton  of  order.^Matter  of  Flynn,  80  Misc. 

566,  itfc  60  Hun  477,  15  N.  Y.  Supp.  198;  Alexander  v.  79,  140  N.  Y.  Supp.  799. 
Creamer,  46  App.  Div.  211,  61  N.  Y.  Supp.  539;  Blake 
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§  794.  Duty  of  sherifF  to  whom  money  or  property  delivered. 

K  the  sheriff  to  whom  money  is  paid  or  other  property  is  delivered,  pursuant  to  an 
order  made  as  prescribed  in  either  of  the  last  two  sections,  does  not  then  hold  an  exe- 
cution upon  the  judgment  against  the  property  of  the  judgment  debtor,  he  has  the 
same  rights  and  powers  and  is  subject  to  the  same  duties  and  liabilities  with  respect  to 
the  mon^  or  property  as  if  the  money  had  been  collected  or  the  property  had  been  levied 
upon  by  him  by  virtue  of  such  an  execution;  except  as  otherwise  prescribed  in  the  next 
sectaon. 

Dcfftf»tiML— Code  eiv.  proo.,  12448,  originaily  reviled  from  oode  oi  proo.,  parte  of  ff  298,  297.  * 


§§  706-798  CIVIL  PRACTICE  ACT  art.  45 

§  796.  Application  of  money  or  property. 

After  a  receiver  has  been  appointed,  or  a  receiver^p  has  been  extended  to  the 
special  proceeding,  the  judge,  by  order,  must  direct  ihe  sheriff  to  pay  the  money  or 
the  proceeds  of  the  property,  deducting  his  fees,  to  the  receiver;  or,  if  the  case  so  re- 
quires, to  deliver  to  the  receiver  the  property  in  his  hands.  But  if  it  appears  to  the  satis- 
faction of  the  judge  that  an  order  appointing  a  receiver  or  extending  a  receiven^p  is 
not  necessary,  he  may  direct  the  sheriff,  by  an  order  reciting  that  fact,  to  apply  the 
money  so  paid,  or  the  proceeds  of  the  property  so  delivered,  upon  im  executicm  in  favor 
of  the  judgment  creditor  issued  either  before  or  after  the  payment  or  delivery  to  the 
sheriff;  and  a  receiver  appointed  pursuant  to  the  provisions  of  this  article,  may  lease, 
on  leave  of  a  judge  having  pdwer  to  appoint  such  receiver,  the  real  property  that  shall 
come  into  his  possession,  for  such  time  as  shall  be  necessary  to  realize  moneys  suffici^it 
to  satisfy  the  judgment,  with  interest  thereon  and  costs  of  the  special  proceeding. 

Derhratioii. — Code  dv.  xiroa,  (  2449;  originally  revised  from  code  of  proo.,  part  of  f  (  203,  297. 

§  796.  Order  affecting  money  or  property  whej e  proceeding  discontinued  or 
stirplus  remains. 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in  the  last  four  sections, 
and  afterwards  the  special  proceeding  is  discontinued  or  dismissed;  or  the  judgment  is 
satisfied  without  resorting  to  that  money  or  property;  or  a  balance  of  the  money -or  of 
the  proceeds  of  the  property  or  a  part  of  the  property  rismains  in  the  sheriff's  or  the 
receiver's  hands,  after  aatisfying  the  judgment  and  the  costs  and  expenses  of  the  special 
proceeding;  the  judge  must  make  an  order  directing  the  sheriff  or  receiver  to  pay  the 
money  or  deliver  the  pi^operty  so  remaining  in  his  hands  to  the  judgment  debtor  or  to 
such  other  person  as  appears  to  be  entitled  thereto,  upon  payment  of  his  fees  and  all 
other  sums  legally  chargeable  against  the  same. 

Daiv»ttoil. — Code  dv.  proo.,  i  2450;  origiiudiy  revised  from  oode  of  proe..  parli  of  U  ^^^t  297. 

§  797.  Injunction  restraining  transfer  or  interference. 

The  judge  by  whom  the  order  or  warrant  was  granted  or  to  whom  it  is  returnable 
may  make  an  injunction  order  restraining  any  person  or  corporation,  whether  a  party 
or  not  a  party  to  the  special  proceeding,  from  making  or  suffering  any  transfer  or  other 
disposition  of,  or  interference  with,  the  property  of  the  judgment  debtor,  or  the  property 
or  debt  concerning  which  any  person  is  required  to  attend  and  be  examined,  until  further 
direction  in  the  premises.  Such  an  injunction  order  may  be  made  simultaneously  with 
the  order  or  warrant  by  which  the  special  proceeding  is  instituted,  and  upon  the  same 
papers;  or  afterwards,  upon  an  affidavit  showing  sufficient  grounds  therefor.  The  judge  or 
the  court,  as  a  condition  of  granting  an  application  to  vacate  or  modify  the  injunction 
order,  may  require  the  applicant  to  give  security  in  such  a  sum  and  in  such  a  manner  as 
justice  requires. 

Derivation. — Code  dv.  proc.,  f  2451;  originially  revised  Bffeet  of  liUanetton. — Stratus  v.  Yorkville  Banjc.  32 

from  code  of  proc,  ff  298,  299,  and  part  of  |  297.  Misc.  239,  66  N.  Y.  Supp.  793;  Newell  v.  Cutler.  19  Hun 

Aflldaflt.— Matter  of  LesUe.  19  Misc.  667,  44  N.  Y.  74. 
Supp.  1103. 

§  798.  Mode'of  service  of  certain  orders. 

An  injunction  order,  or  an  order  requiring  a  person  to  attend  and  be  examined, 
made  as  prescribed  in  this  article,  must  be  served  as  follows: 

1.  The  original  order  under  the  hand  of  the  judge  making  it  must  be  exhibited  to  the 
person  to  be  served. 

2.  A  copy  thereof  and  the  affidavit  upon  which  it  was  made  must  be  delivered  to  him. 
Service  upon  a  corporation  is  sufficient  if  made  upon  an  officer  to  whom  a  copy  of  a 

summons  must  be  delivered  where  a  summons  is  personally  served  upon  the  corporation; 
unless  the  officer  is  specially  designated  by  the  judge,  as  prescribed  in  section  seven 
hundred  and  ninety  of  this  act. 

Derivation.— Code  civ.  proc..  S  2452;  originaUy  new  119  N.  Y.  Supp.  906;  Matter  of  Ward  v.  Stoddard.  70 

as  inserted  in  code  civ.  proc.    But  see  R.  S.,  pt.  3,  cb.  7,  Misc.  506,  511,  127  N.  Y.  Supp.  713;  People  ex  rel.  Gnmt 

tit.  3,  (  44.  V.  Warner,  51  Hun  63,  3  N.  Y.  Supp.  768. 

.     Neeessitj  of  service. — Matter  of  Meyer  v.  Consoli-  lOAcearate  copy. — Matter  of  Wyman,  76  App.  Div. 

*  dated  Ice  Co.,  196  N.  Y.  471,  affg.  132  App.  Div.  265,  '  202^  78  N.  Y.  Suppl  546. 
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art.  45  SUPPLEMENTARY  PROCEEDINGS  §f  799-«02 

§  799.  Service  of  wamuit  of  arrest 

The  sherifif,  when  he  arrests  a  judgment  debtor  by  virtue  of  a  warrant  issued  as 
prescribed  in  this  article,  must  deliver  to  him  a  copy  of  the  warrant  and  of  the  affidavit 
upon  which  it  was  granted. 

Dcrlratloii.;— Code  civ.  proo.,  (  2453. 

§  800.  Punishment  for  disobedience  of  order. 

A  person  who  refuses  or  without  sufficient  excuse  neglects  to  obey  an  opfter  of  a  judge 
or  referee,  made  pursuant  to  the  last  two  sections,  or  to  any  other  provision  of  this  article, 
and  duly  served  upon  him,  or  an  oral  direction  given  directly  to  him  by  a  judge  or 
referee,  in  the  course  of  the  special  proceedings,  or  to  attend  before  a  judge  or  referee 
according  to  the  command  of  a  subpoena  duly  served  upon  him,  may  be  pimished  by 
the  judge  of  or  by  the  court  out  of  which  the  execution  was  issued,  by  the  county  judge, 
the  sx)ecial  county  judge  or  the  special  surrogate,  of  the  county  to  which  the  execution 
was  issued,  or  by  the  city  court  of  the  city  of  New  York  or  a  justice  thereof  if  the 
proceedings  were  instituted  before  such  court  or  any  justice  thereof,  as  for  a  contempt. 

Dcrfvatton.— Code    civ.    proo.,  f  3467,    m   am.    by  346,  133  N.  Y.  Supp.  693;  Matter  of  Price,  78  Misc.  42, 

L.  1911,  ch.  558;  onginally  revised  from  code  of  proc.,  137  N.  Y.  Supp.  732. 

i  301.  in  part.  Groands  of  contempt. — ^Matter  of  Duryea,  17  App. 

Eefereneee. — Diaobedience  of  lawful  mandate  a  civil  Div.  540.  45  N.  Y.  Supp.  703;  Feinberg  v.  Kutcosky,  147 

contempt,  judiciary  1.,  f  753;  proceedings  to  puniah  for  App.  Div.  393, 132  N.  Y.  Supp.  9;  People  v.Hanbury,  162 

civil  contempt.  Id.,  If  754-781.  App.  Div.  337,  147  N.  Y.  Supp.  851;  Ramsford  v.  Temple, 

luritdletioil. — \latter  of  Backus.  91  App.  Div.  266.  86  3  Misc.  294,  22  N.  Y.  Supp.  937:  Gerton  Carriage  Co.  v. 

N.  Y.  Supp.  638;  Matter  of  Sackin  v.  Grossman,  167  Richardson.  6  Misa  466,  27  N.  Y.  Supp.  625:  Matter  of 

App.  Div.  940,  152  N.  Y.  Supp.  1141;  Gamman  v.  Berry,  Stell.  78  Misc.  40,  137  N.  Y.  Supp.  703;  Groshut  v.  Kine- 

34  Hun  13S.  tophote  Corporation,  03  Misc.  568.  157  N.  Y.  Supp.  312; 

SpcciflCfttloa  of  question  Miawered. — Matter   of  Jones  v.  Rettig,  98  Misc.  487.  164  N.  Y.  Supp.  730; 

Shorwits  v.  Camines,  152  App.  Div.  758, 137  N.  Y.  Supp.  Tucker  v.  Crooks.  22  Hun  579:  Meyer  v.  Herbert,  64  Hun 

645;  Matter  of  Silberman  Daiiy  Co.  v.  Eoonopouly,  177  200, 19  N.  Y.  Supp.  132;  Cauda  v.  Gollner,  26  N.  Y.  Supp. 

App.  Div.  07,  163  N.  Y.  Supp.  824;  Matter  of  East  River  449. 

Bank  v.  De  Lacy,  37  Misc.  765.  76  N.  Y.  Supp.  927;  Amoaot  of  flne. — Ludeke  v.  Coursen,  3  Misc.  559,  28 

Kindrick  v.  WandalU  88  Hun  518,  34  N.  Y.  Supp.  976.  N.  Y.  Supp.  314:  Meyer  f .  Dreyspring,  3  Misc.  560,  23 

Inaolllcleilt  notice.— Gibbe  v.  Prindle,  9  App.  Div.  N.  Y.  Supp.  315;  Matter  of  Eigenmacht  v.  Herter,  74 

29, 41  N.  Y.  Supp.  132;  Yingut  v.  Sin,  163  App.  Dtv.  529,  Misc.  405,  132  N.  Y.  Supp.  282;  Amcndola  v.  Zema,  93 

148  N.  Y.  Supp.  533;  Abom  v.  Herbert,  Robertson  A  Co.,  Misc.  525,  157  N.  Y.  Supp.  273;  Reynolds  v.  Gilchrist,  9 

94  Misc.  637.  158  N.  Y.  Supp.  565.  Hun  203. 

ODntenipt*— Matter  of  Steinmann   v.  Conlon,  208  Appeal.— Wolf  v.  Buttner,  6  Misc.  119,  26  N.  Y.  Supp. 

N.  Y.  198;  Matter  of  Gordon  v.  Feldberg,  149  App.  Div.  52;  Hart  v.  Johnson,  43  Hun  505. 


§  801.  Continuance  of  proceedings  before  another  judge  in  certain  cases. 

Sections  seventy-eight  and  ninety-three  of  this  act  apply  to  a  special  proceeding  institu- 
ted as  prescribed  in  this  article;  and  the  judge  before  whom  it  is  continued,  as  pre- 
scribed in  either  of  those  sections,  is  deemed  to  be  the  judge  to  whom  ah  order  or  wairant 
is  returnable,  for  the  purpose  of  any  provision  of  this  article. 

Derlmtlon. — Code  civ.  proc.,  I  2462.  The  reference  AppUeatlon. — Matter  of  Wilson  v.  Bracken,  150 
in  (  2462  to  code  dv.  proc.,  I  279  has  been  obeolete  since  App.  Div.  577,  135  N.  Y.  Supp.  435;  Matter  of  MejcE,  54 
the  repeal  of  |  279  by  L.  1895,  ch.  946.  Nfisc.  38,  104  N.  Y.  Supp.  505;  Bridges  v.  Koppelman.  63 

Misc.  27,  117  N.  Y.  Supp.  306. 

§  802.  Discontinuance  or  dismissal  of  proceedings. 

A  special  proceeding  instituted  as  prescribed  in  this  article  may  be  discontinued  at 
any  time,  upon  such  terms  as  justice  requires,  by  an  order  of  the  judge  made  upon  the 
application  of  the  judgment  creditor.  Where  the  judgment  creditor  unreasonably  neg- 
lects or  delays  to  proceed,  or  where  it  appears  that  his  judgment  has  been  satisfied,  his 
proceedings  may  be  dismissed,  upon  like  terms,  by  a  like  order  made  upon  the  application 
of  the  judgment  debtor,  or  of  the  plaintiflf  in  a  judgment  creditor's  action  against  the 
debtor,  or  of  a  judgment  creditor  who  has  instituted  either  of  the  special  proceedings 
authorized  by  this  article.  Where  an  order  ap^inting  a  receiver  or  extending  a  re- 
ceivership has  been  made  in  the  course  of  the  special  proceeding,  notice  of  the  applica- 
tion for  an  order  specified  in  this  section  must  be  given,  in  such  a  manner  as  the  judge 
deans  proper,  to  all  persons  interested  in  the  receivership,  as  far  as  they  can  conveniently 
be  ascertained. 

DcffiTfttfonl — Code  dv.  proc,  |  2454.  Indeflnlte  MUoumment. — Matter  of  Rothschild  v. 

AppUcstton.— Matter  W  Holton  v.  Robinson.  59  App.  Gould,  84  App.  Div.j^96,  82  N.  Y.  Supp.  99. 

Div.  45.  69  N.  Y.  Supp.  33;  Matter  of  Sehwannecke  v.  lApM  of  proeeMllts.'— Matter  of  Wilson  v.  Bracken, 

GleBagr,  54  Misc.  36«  103  N.  Y.  Supp.  499;  Stanley  v.  150  App.  Div.  577,  135  N.  Y.  Supp.  435. 

LoveCt,  14  Hun  412.  '  K«rlfal  of  proeeedtns . — Matter  of  Wilson  v.  Bracken. 

J    . .        .  160  App.  Div.  677,  135  N.  Y.  Supp.  435, 
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§  803.  Costs  to  judgment  creditor. 

The  judge  may  make  an  order  allowing  to  the  judgment  creditor  a  fixed  sum  as  costs, 
consisting  of  his  witnesses'  fees  and  other  disbtirsements,  and  of  a  sum  in  addition  tiiereto 
not  exceeding  thirty  dollars;  and  directing  the  payment  thereof  out  of  any  money 
which  has  come  or  may  come  to  the  hands  of  the  receiver  or  of  the  sheriff;  or,  within 
a  time  specified  in  the  order,  by  the  judgment  debtor  or  other  person  againjst  whom. 
the  special  proceeding  is  instituted. 

D«lYatifMi.-~Code  dv.  proo.,  f  2455;  ozlciiuiUy  revised  Noltee  to  debtor.— Senreo  v.  Lowerre,  3  Miae.  113.  23 
from  code  of  proon  301,  in  xMvt.  NT.  Y.  Supp.  1062. 

AppttcaHoii.—Vutaon  v.  Weld,  38  Hun  142.  CMto  and  fettb— Matter  ef  Tbompeon,  31  Miae.  S02. 

62  N.  Y.  Supp.  1033;  Provost  v.  Farrell.  13  Him  303. 

§  804.  Costs  to  judgment  debtor. 

Where  the  judgment  debtor  or  other  person  a^unst  whom  the  special  proceeding 
is  instituted  has  been  examined,  and  property  applicable  to  the  payment  of  the  judgment 
has  not  been  disobvered  in  the  course  of  the  special  proceeding,  the  judge  may  make 
an  order  allowing  him  a  like  sum  as  costs,  and  directing  the  payment  thereof,  within 
a  time  specified  in  the  order,  by  the  judgment  creditor,  or,  except  where  it  is  allowed 
to  the  judgment  debtor,  out  of  any  money  which  has  come  or  may  come  to  the  hands 
of  the  receiver  or  of  the  sheriff. 

Derlvattoo. — Code  eiv.  proo.,  1 24M;  oiriffbially  revised  from  eode  oi  proe.,  1 301,  in  part. 

§  805.  Appointment  of  receiver. 

At  any  time  after  making  an  order  requiring  the  judgment  debtor  or  any  other  per- 
son to  attend  and  be  examined,  or  issuing  a  warrant,  as  prescribed  in  this  article,  the 
judge  to  whom  the  order  or  warrant  is  returnable  may  make  an  order  appointing  a 
receiver  of  the  property  of  the  judgment  debtor.  At  least  two  days'  notice  of  the  appli- 
cation for  the  order  appointing  a  receiver  must  be  given  personally  to  the  judgment 
debtor,  unless  the  jud^  is  satisfied  that,  with  reasonable  diligence,  he  cannot  be  found 
within  the  state;  in  which  case,  the  order  must  recite  that  fact,  and  may  dispense  with 
notice  or  direct  notice  to  be  ^ven  in  any  manner  which  thg  judge  thinks  proper.  But 
where  the  order  to  attend  and  be  examined,  or  the  warrant,  has  been  served  upon  the 
judgment  debtor,  a  receiver  may  be  appointed  upon  the  return  day  thereof  or  at  the 
close  of  the  examination  without  further  notice  to  him. 

Doivatloii. — Code  dv.  proe.,  f  2464;  originally  revised  Sutdiffe,  10  Hun  453,  revd.  on  another  point,  77  N.  Y. 

from  code  of  proe.,  {  298,  in  part.  58;  Bolt  v.  Hauser,  57  Hon  567,  11  N.  Y.  Supp.  866,  368; 

Appllcatlon.^Gomi$recht  v.  Soott,  27  Miso.  192.  57  Smith  v.  Davis,  63  Hun  100,  17  N.  Y.  Supp.  614;  Palmer 

N.  Y.  Supp.  799;  O'Connor  v.  Mechanics'  Bank,  54  Hun  v.  Colville,  18  N.  Y.  Supp.  609;  Baker  v.  Brtrndage,  29 

272;  7  N.  Y.  Supp.  380,  revd.  on  another  point,  124  N.  Y.  N.  Y.  Supp.  792. 

324;  lindsley  v.  Van  Cortlandt.  67  Hun  145,  22  N.  Y.  Time  of  appointnieiit.— Fawcett  v.  City  of  New 

Supp.  222,  affd.,  142  N.  Y.  682;  Matter  of  Crane.  81  Hun  York,  112  App.  Div.  155,  98  N.  Y.  Supp.  286. 

96.  30  N.  Y.  Supp.  616.  Securtty.-^Sifford  v.  RIsinc.  48  Hun  128,  8  N.  Y. 

Appointment  of  rccelfcr. — ^Wright  v.  Nostrandt,  94  Supp.  279. 

N.  Y.  31;  Smith  v.  Cutler,  64  App.  Div.  412,  72  N.  Y.  Notice,  scrrlee.— Moore  v.  Emple.  17  App.  Div.  218, 

Supp.  99;  Matter  of  Darling,  108  App.  Div.  48.  95  N.  Y.  45  N.  Y.  Supp.  539;  Graoe  v.  Curtiss,  3  Misc.  558, 23  N.  Y. 

Supp.  492;  Matter  of  Ryan  v.  Wagnes,  143  App.  Div.  176,  Supp.  321;  Cfatholie  Univeimty  of  America  v.  Conrad,  27 

_  .         _     .         ^(^105,60  Mmc.  326.  57  N.Y.Sum>.  820;  Henxyv.  Furbish.  30  Misn. 


127  N.  Y.  Supp.  973;  Daly  v.  Wood,  29 
N.  Y.  Supp.  194;  Boucker  Contracting  C 
C.  Co.,  92  Misc.  241,  155  N.  Y.  Supp.  543;  Underwood  v. 


N.  Y.  Supp.  194j  Bouckor  Contracting  Cq._  v.  Callahan     822,  62  N.  Y.  Supp.  247;  Ashley  v.  Turner.  22  Hun  226. 


.  §  806.  Notice  when  other  action  or  proceeding  pending. 

The  judge  must  ascertain  if  practicable,  by  the  oath  of  the  judgment  debtor  or  other- 
wise, whether  a  judgment  creditor's  action  or  another  special  proceeding  instituted 
as  prescribed  in  this  article  is  pending  against  the  judgment  debtor.  If  either  is  pend« 
ing,  and  a  receiver  has  not  been  appointed  therein,  notice  of  the  application  for  the 
appointment  of  ^  receiver  and  of  all  the  subsequent  proceedings  respecting  the  receiver- 
ship must  be  given,  in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

D«lTa«lMi.-<)ode  eir.  proe..  1 2465;  originaily  reviwd     Supp.  91;  SbeAeld  Farms  Co.  v.  Burr.  13  Mise.  5. 84  N.  Y. 
from  code  of  jproo.,  |  298,  in  part.  Supp.  74. 

In  fencnl.— Darrow  v.  Ril«y,  5  Misc.  363,  26  N.  Y.        Watfer*— Bamett  v.  Moon,  20  Miso.  518,  46  N.  Y. 

Supp.  668. 

§  807.  Extension  of  eJdsting  receiyership. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall  be  appointed.  Where 
a  receiver  thereof  has  already  been  appointed,  the  judge,  instead  of  making  the  order 
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prescribed  in  the  last  seotion  but  one,  must  make  an  order  extending  the  receivership 
to  the  special  proceeding  before  him.  Such  an  order  gives  to  the  judgment  creditor  the 
same  ri^ts  as  if  a  receiver  was  then  appointed  upon  his  application,  including  the  right 
to  apply  to  the  court  to  control,  direct  or  remove  the  receiver,  or  to  subordinate  the  pro- 
ceedings in  or  by  which  the  receiver  was  appointed  to  those  tak^i  under  his  judgment. 

Dttlfsttoii.— Code  oiv.  ivoo..  t  2466;  oriciiially  ptrtiy  Britannia  Co.,  160  N.  Y.  178.  revs.  13  App.  Div.  268,  43 

new,  and  pftrtty  from  ood«  of  proo.,  |  298.  N.  Y.  Supp.  226;  N.  Y.  lioan  a  Improvament  Co.  v. 

Appllaitloii.— Connolly   v.    Kreti,    78   N.    Y.    620;  Navarro.  38  Misc.  436, 77  N.  Y.  Supp.  1006;  State  Bank  v. 

Ooddazd  V.  StilM.  90  N.  Y.  109;  Stephens  v.  Meriden  Gill,  23  Hun  410. 


§  808.  ReceiTer  must  be  resident  of  state. 

No  person  shall  be  appointed  a  receiver  in  this  state  who  is  not  a  resident  thereof, 
nor  shall  any  person  continue  to  act  as  receiver  after  he  ceases  to  be  a  resident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  judge  that  appointed  such  receiver, 
within  thirty  days  after  said  receiver  ceases  to  be  a  resident  of  this  state,  for  the  appoint- 
ment of  another  person  in  his  place,  upon  such  notice  to  the  persons  interested  as  the 
court  or  judge  may  direct. 

ltalT»ilOB.-^Code  dv.  proo..  1 2469,  subd.  6,  as  added  by  L.  1892,  oh.  85. 

§  809.  Vesting  of  property  in  receiver. 

The  property  of  the  judgment  debtor  is  vested  in  a  receiver  who  has  duly  qualified,  from 
the  time  of  filing  the  order  appointing  him  or  extending  his  receivership,  as  the  case 
may  be;  subject  to  the  following  exceptions: 

1.  Reisd  property  ia  vested  in  the  receiver  only  from  the  tone  when  the  order  or  a 
certified  copy  thereof,  as  the  case  may  be,  is  filed  with  the  clerk  of  the  county  where 
it  is  situated. 

2.  Where  the  judgment  debtor  at  the  time  when  the  order  is  filed  resides  in  another 
county  of  the  state,  his  personal  property  is  vested  in  the  receiver  only  from  the  time 
when  a  copy  of  the  order,  certified  by  the  clerk  in  whose  office  it  is  recorded,  is  filed 
with  the  clerk  of  the  county  where  he  resides. 


Pwl  lattoa.— Code  dv.  prod..  1 2468;  orisiaally  revised 
Irom  oode  of  proo.,  |  298,  in  part. 

la  seiierM.--<}lraham  v.  iMwyen'  Title  Ins.  Co.,  20 
App.  Div.  440,  46  N.  Y.  Supp.  1096;  Qlfford  v.  Risins. 
69  Hun  42,  12  N.  Y.  Supp.  428;  Fitipatrick  v.  Moses,  34 
App.  Div.  242,  54  N.  Y.  Bupp.  426;  Droege  v.  Baxter, 
69  App.  Div.  58,  74  N.  Y.  Supp.  558.  affd..  173  N.  Y.  639; 
Piekert  v.  Baton,  81  App.  Div.  423.  81  N.  Y.  Supp.  50; 
Pettibona  v.  Drakeford,  87  Hun  628. 

AMlUcmtlOB. — Jones  v.  Arkenburshi  112  App.  Div. 
483,  485.  98  N.  Y.  Supp.  532. 

rUlaK  copf  of  orilcr  of  MpolntaiMil.— Faneuil  Hall 
Nat.  Bank  v.  Bussing.  147  N.  Y.  665;  Niooll  v.  Sponees, 
106  N.  Yv  1;  Frs  Jericka  v.  Moir.  28  Hun  417. 

MtnUmt'9  fiiilare  to  flle  kond.— Mulstein  Co.  v. 
<Stv  of  N«*tr  York.  213  N.  Y.  308. 

Fffoperty  Ycsttaff  In  rMelTCff*— Rctynokls  v.  iBtna 
life  Ins.  Co..  160N.  Y.  635.  affg.  28  App»  Div.  591,  51 
N.  Y.  Supp.  446;  Wbyte  v.  Denike.  53  App.  Div.  425,  65 
N.  Y.  Supp.  1081;  Chadeayne  v.  Guyer.  88  App.  Div. 
403. 82  NT  Y.  Supp.  198;  Ecfgerley  v.  Blackburn,  140  App. 
Div.  419.  423.  M  N.  Y.  Supp.  353;  Humboldt  Expk>n- 
tion  Go.  V.  Pritsch.  150  App.  Div.  90, 134  N.  Y.  Supp.  747; 
Matter  of  Wrfk«r,  157  App.  Div.  609.  142  N.  Y.  Supp. 
972;  PeoAla  v.  Oooks.  162  App.  Div.  453,  147  N.  Y.  Supp. 
829;  Steinert  v.  Van  Aken.  165  App.  Div.  206,  209.  150 
N.  Y.  Supp.  535;  David  Mayer  Brewing  Co.  v.  Risso,  13 


Miso.  336.  34  N.  Y.  Supp.  457;  Bcnmton  v.  Seibert,  33 
Miso.  310,  68  N.  Y.  Supp.  562:  Matter  of  Darners  v. 
Stemberger.  52  Misc.  532,  102  N.  Y.  Supp.  740;  Bart- 
kowqik  v.  Sampson.  73  Misc.  446,  133  N.  Y.  Supp.  401; 
Lovins  V.  Laub,  85  Misc.  336.  147  N.  Y.  Supp.  304; 
Berliner  v.  Kuttnerr.  85  Misc.  461,  147  N.  Y.  Supp.  308; 
Stevenson  v.  Stevenson,  34  Hun  157;  Spencer  v.  Berdell, 
45  Hun  179;  Masten  v.  Amerman.  51  Hun  244,  4  N.  Y. 
Supp.  681;  Metcalf  v.  Del  VaUe.  64  Hun  245,  19  N.  Y. 
Supp.  16;  Bennett  v.  Wolfolk.  80  Hun  390.  80  N.  Y.  Supp. 
328;  Noronxn  v.  HolUngsworth.  83  Hun  127,  8  N.  Y. 
Supp.  627;  BlisB  v.  Raynor,  91  Hun  250,  36  N.  Y.  Supp. 

When  tUU  vcitt  In  ncelvcr.— McGorkle  v.  Herrman. 
117  N.  Y.  297;  Mover  v.  Moyer,  7  App.  Div.  523,  40 
N.  Y.  Supp.  258;  Matter  of  Pennsylvania  Glass  Co.,  28 
Miso.  130,  58  N.  Y.  Supp.  1067:  Maders  v.  WbaUen,  74 
Hun  372,  26  N.  Y.  Supp.  614;  Kimball  v.  Burrell,  14  St. 
Rep.  536. 

ReeelYer's  right  of  aetlon.^Payne  v.  Becker,  87 
N.  Y.  154.  revg.  22  Hun  28;  Mandeville  v.  Avery,  124 
N.  Y.  376.  revg.  57  Hun  78.  10  N.  Y.  Supp.  323;  Charlier 
V.  Saginaw  Steel  Steamship  Co.,  7  App.  Div.  600. 40  N.  Y. 
Supp.  278;  Levey  v.  Bull.  47  Hun  350;  O'Connor  v.  Mer- 
chants' Bank,  64  Hun  624,  19  N.  Y.  Supp.  319. 

Deftth  of  Jadgment  debtor.-^Matter  of  Tribune 
AsBooiaUon.  13  Miso.  326,  34  N.  Y.  Supp.  459. 


§  810.  Eztenmoii  of  receiver's  title  to  personal  property. 

Where  the  receiver's  title  to  personal  property  has  become  vested,  as  prescribed  in 
the  hiat  section,  it  also  extends  baok  by  relation,  for  the  benefit  of  the  judgment  cred- 
itor in  wboee  behalf  ^e  special  proceeding  was  instituted,  as  follows: 

1.  Where  an  order  requiring  the  judgment  debtor  to  attend  and  be  examined,  or  a 
warrant  requiring  Idie  i^riff  to  arrest  him  and  bring  him  before  the  judge,  has  been 
served  before  the  appointment  of  the  receiver  or  the  extension  of  the  receivership,  the 
receiver's  title  ext^ds  bcusk,  so  as  to  include  the  personal  property  of  the  judgment 
debtor  at  the  time  of  the  service  of  the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  specified  in  the  foregoing  sub- 
diviflion,  but  an  order  has  been  made  requiring  a  person  to  attend  and  be  examined 
concerning  property  belonging^  or  a  debt  due,  to  l^e  judgment  debtor,  the  receiver's 
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title  extends  to  the  personal  property  belonging  to  the  judgment  debtoi^,  which  was  m 
the  hands  or  under  the  control  of  ^e  person  or  corporation  thus  required  to  attend, 
at  the  time  of  the  service  of  the  order,  and  to  a  debt  then  due  to  him  from  that  person 
or  corporation. 

3.  In  every  other  case  where  notice  of  the  application  for  the  appointment  of  the  receiver 
was  given  to  the  judgment  debtor,  the  receiver's  title  extends  to  the  personal  property 
of  the  judgment  debtor  at  the  time  when  the  notice  was  served,  either  personally  or  by 
compl3dng  with  the  requirements  of  an  order  prescribing  a  substitute  for  personal 
service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  subdivisions  of  tliis  section, 
the  rule  most  favorable  to  the  judgment  creditor  must  be  adoi>ted. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good  faith  without  notice 
and  for  a  valuable  consideration,  or  the  payment  of  a  debt  in  good  faith  and  without 
notice. 

DerlVAtloil*— Cod«  ctr.  poe.,  t  2469.  subd.  5  of  whiofa  Ward  v.  Baker,  186  Add.  Div.  652,  175  N.  Y.  Supp.  6G; 

ifl  made  a  eeparate  section  (§  808,  ante).  Arnold  v.  Greene  Gold-Suver  Co^  68  Miao.  449.  125  N.  Y. 

In  cenaml. — ^McCoricle  v.  Hemnan.  117  N.  Y.  297;  Simp.  29. 

Monahan  v.  Fitipatiick,  16  Misc.  508,  39  N.  Y.  Supp.  Bxtensloii  of  reedTenhlp. — Matter  of  Westein  Sav- 

857;  PetUbone  y.  Drakeford,  37  Hun  628.  inn  Bank,  110  Misc.  444,  181  N.  Y.  Supp.  §74. 

Application. — Matter  of  Zimmer,  8  App.  Div.  556, 40  Pnrcluwer  In  good  faith. — Matter  of  Clover,   154 

N.  Y.  Supp.  886;  Fitipatiick  v.  Moees.  34  App.  Div.  242.  N.  Y.  443;  Droege  v.  Baxter,  69  App.  Div.  58.  74  N.  Y. 

54  N.  Y.  Supp.  426.  Supp.  585;  Meny  v.  Wiloos,  92  Hon  610,  86  N.  Y.  Supp. 

Eecelfer'8    title    '"eitends    iMck.**— Hubbard    v.  1050. 

Lewis  Co.,  128  App.  Div.  416,  112  N.  Y.  Supp.  1060;  Death  of  receiver  pending  aetlon  hy  liiBi.->8mitli 

Wrede  v.  GUley.  132  App.  Div.  293.  117  N.  Y.  Supp.  5;  v.  Bamum,  59  App.  Dsv.  291,  69  N.  Y.  Si^p-  253. 

§  811.  Regulations  affecting  control  of  receiver  and  his  accounts. 

1.  A  receiver  appointed  as  prescribed  in  this  article  is  subject  to  the  direction  and 
control  of  the  court  out  of  which  the  execution  wsw  issued,  except  wh^re  ft  receiver  is 
appointed  by  the  city  court  of  the  city  of  New  York  or  by  a  county  court,  or  a  justice 
of  said  courts,  he  is  subject  to  the  direction  and  control  of  the  said  court  or  justice. 
Where  an  order  has  been  made  extending  a  receivership  to  a  special  iHXKseeding  founded 
upon  a  subsequent  judgment,  the  control  over  and  direction  of  the  receiver,  with  re- 
spect to  that  judgment,  remain  in  the  court  or  justice  to  whose  control  and  direction 
he  was  originally  subject. 

2.  He  shall  keep  accounts  of  his  receivership  and  vouchers  for  all' moneys  paid  out. 

3.  An  interested  party  may  appear  by  serving  upon  the  receiver  and  filing  in  the 
court  a  written  notice. 

4.  The  receiver  may  file  his  account  and  thereupon  move  for  either  an  intermediate 
or  final  judicial  settlement  thereof.  Should  the  receiver  fail  to  file  ad  account  and  apply 
for  the  above  relief  within  a  reasonable'  time,  an  interested  party  may  apply  for  an 
order  directed  to  the  receiver.  The  account  must  contain  a  full  and  true  statement 
as  to  all  property  and  the  disposition  thereof.  It  must  be  verified  to  the  effect'  that  it 
is  true  to  the  knowledge  of  the  receiver,  except  as  ^  the  matters  therein  stated  to 
be  alleged  on  information  and  belief  and  that  as  to  those  matters  he  believes  it  to  be 
true,  that  the  sources  of  his  information  and  grounds  of  his  belief  are  as  therein  set  forth, 
and  he  knows  of  no  error  or  omission  to  the  prejudice  of  the  judgment  debtor,  creditor, 
surety  or  other  person  interested.  All  vouchers  must  be  numbered  and  classified  and 
a  summary  of  the  totals,  together  with  the  total  payment  made  or  due  to  each  person, 
shall  be  made  part  of  and  accompany  the  account. 

5.  The  court  may  direct  the  receiver  to  attend  and  be  examined  under  oath  as  to  the 
account,  the  discharge  of  his  duties  or  any  other  matter  relating  to  the  administration 
thereof. 

6.  He  may  be  allowed  without  a  voucher  any  proper  item  of  expenditure  for  postage, 
affidavits  or  acknowledgments,  or  other  item,  not  exceeding  five  dollars,  for  which  a 
voucher  is  not  customarily  given  or  obtainable,  upon  specifying  in  his  account  when, 
to  whom  and  for  what  the  payment  was  made;  but  all  the  items  so  allowed  shall  not 
exceed  one  hundred  dollars. 

7.  An  interested  party  may  contest  the  account,  after  appearing,  by  filing  written 
objections  thereto  and  serving  a  copy  thereof  upon  the  receiver  or  his  attorney  either 
before  or  after  service  upon  him  of  a  written  notice  of  the  filing  of  said  account.  The 
time  within  which  to  contest  the  account  may  be  limited  by  the  court.  The  contest 
shall  be  confined  to  the  items  or  matters  thus  objected  to. 
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art.  45  SUPPLEMENTARY  PROCEEDINGS  §§  812,  813 

8.  A  settlement  of  the  account  may  be  ordered  subject  to  said  objections.  The  court 
may  allow  or  dkallow  any  item  of  the  account  and  decree  either  an  intennediate  or  final 
settlement  conclusive  upon  all  parties,  itppearing  therein  or  who  have  been  served  with 
notice  of  filing  of  said  account. 

Deriratfon.— Code    &r.    proe..  1 3471,    sa   am.    by  N.  Y.  Supp.  258;  Brain  v.  Light,  37  Miae.  771.  76  N.  Y. 

L.  1913«  oh.  480,  L.  1915,  eh^.  255,  634;  origiiially  partly  Sapp.  935;  People  ex  rel.  QoUiibier  v.  Lynch,  72  Miae.  458, 

new,  and  partly  from  code  of  proe.,  I  298.  129  N.  Y.  Supp.  885;  Pool  ▼.  Safford,  14  Hun  369;  Gateter 

AppUcfttloii.—- Moyer  v.  Moyer,  7  App.  Diy.  523.  40  v.  Syracuee  Savinse  Bank,  29  Hun  594. 

§  812.  Filing  of  receiyerstiip  orders. 

An  order  appointing  a  receiver  or  extending  a  previous  receivership,  and  the  bond,  if 
any  be  required,  must  be  filed  in  the  office  of  the  clerk  of  the  county  wherein  the  judg- 
ment-roll in  the  action  is  filed;  or,  if  the  special  proceeding  is  founded  upon  an  execu- 
tion issued  out  of  a  court  other  than  that  in  which  the  judgment  was  rendered,  in  the 
office  of  the  clerk  of  the  county  wherein  the  transcript  of  the  judgment  is  filed. 

Derirailoii.— Code  dv.  proe.,  1 2467,  as  am.  by  In  general. — Matter  of  Holton  v.  Robinaon,  59  App. 
L.  1917,  oh.  683;  originatly  revised  from  oode  of  proe.,  Div.  45,  69  N.  Y.  Supp.  33;  Baruther  y.  Broaehe,  13 
1 298,  in  part.  N.  Y.  Supp.  561. 

§  813.  Duties  of  county  clerk  as  to  order. 

Each  county  cl^k  must  keep  in  his  office  a  book  indexed  to  the  names  of  the  judg- 
ment debtors,  styled  "book  of  orders  appointing  receivers  of  judgment  debtors."  A 
county  clerk  in  whose  office  an  order  or  a  certified  copy  of  an  order  is  filed,  as  pre- 
scribed in  section  eight  himdred  and  twelve  or  section  eight  hundred  and  nine  of  this 
act,  must  immediately  note  thereupon  the  time  of  filing  it,  and,  as  soon  as  practicable, 
must  record  it  in  the  book  so  kept  by  him.  Upon  request,  he  also  must  furnish  forth- 
with to  any  party  or  person  interested  one  or  more  certified  copies  thereof.  For  each 
poiission  to  comply  with  any  provision  of  this  section,  a  county  clerk  forfeits  to  the 
party  aggrieved  two  hundred  and  fifty  dollars  in  addition  to  all  damages  sustained  by  rea- 
BOD,  of  the  omission. 

BcKfvmtkMi. — Ck)de  dv.  proe.,  |  2470;  oricinaUy  partly  new,  and  partly  from  oode  of  proe.,  t  298. 


CIVIL  PRACTICE  ACT 


ARTICLE  4» 

Arrest,  injunction  and  attachmest;  general  proTJ 

S«.  B14.  Ordir  or  mnuit  to  which  Uiii  irtirile  ippliss. 

816.  ApplieMlOB  lot  ordBr  or  irsmiit  without  notiM. 
SIA.  Piwf  on  (hpplic&tioD  oi  tutmhnc. 

817.  By  whom  order  or  nrnut  nuy  tw  Knjit«d. 

818.  At  «bu  tima  tha  ordar  ar  nmnl  may  bs  (ranlad. 
8ie.  Seourity. 

8ia  U«biHty  of  municiiial  opmoratjini  u  niraty,  if  Hourity  diifwiued  with. 

823.  New  proof  to  sustain  order  or  warrant,  upon  haaring  of  applicaUnn  to  vacate:  ai 
833.  Armt.  injunction  and  attaohment,  when  not  to  be  gnotaa  tafettaar. 

824.  Countenlalm :  ri^ht  of  defendant  to  an  order  or  warrant. 
829.  Jurisdiction  aoquired  from  time  proriaionai  remedy  franted. 

§  814.  Order  or  warrant  to  which  this  article  applies. 
An  order  or  warrant  referred  to  in  this  article  means  either  an 
of  a  party,  an  order  for  a  temporary  injunction  or  a  warrant  of  attat 


§  816.  Application  for  order  or  warrant  without  notice. 

Except  as  otherwise  specially  prescnbed  by  statute,  an  applicatii 
or  warrant,  either  before  or  after  the  defendant's  appearance  in  the  t 
without  notice. 


re  infrequent  and  the  dee 

..,  ~-»  .^..r-...*  *..  ....^.r- -.-..  «***.«. -, ..t»^  ~-      , are  faw.    Ha  foBowina 

r.  proo.,  1432,  lAleh  pcorrided  that  a  detendaot,  dv.  proo..  |  799  (FlaM  soda  ( 

•ftv  appeaianoe,  ihould  have  doUm  of  evarythinc.    Spe-  to.<lay.  notwitfaatandinc  soda 

«ial  provirion  aa  to  notioa  In  loiniielion  caae*  waa  madeb/  Hani,  S  Howard's  Praodsa.  t 

aide  dv.  proo.,  f  009,  t*t«in«d  by  the  •ommlttaa.    Apph-  L.  J.  3SS. 
nations  for  arrtat  or  attaohment  dter  appearance  of  dMMid- 

%  816.  Proof  on  application  or  hearing. 

Proof  of  a  sufficient  cause  of  action  or  fact  in  support  thereof  or  • 
to  entitle  a  party  to  such  an  order  or  warrant,  or  proof  to  support 
to  vacate  the  order  or  warrant  or  discharge  a  person  from  arrest,  or 
ment,  may  be  made  by  affidavit  and  by  such  other  written  evider 
mit. 

DerlnUoii.— ConsoUdaUan  of  oods  aiT.  pros..  11  SST,  proo..  1  319.  in  part.    1  S07,  i 

WB  In  part.  1604  in  part,  1 007, 1 637  in  part,  1 036  fiTpart.  oriainally  nrlnd  friRn  oode  of 

1 637,  bM  sentence.  1083  In  part,  and  1 080  in  part.    The  as  am.  by  L.  1879,  eh.  043;  oh 

providoD  aato  "other  written  evidenoe    and  ruM  therefor  proo.,  |  33A,  and  1  220,  in  pai 

laaew.   It  iaoonoainbletbatbetterproofofoertaiafaetB,  oh.  416,  L.  1894, oh. 73a. L.  181 

Midi  aa  the  ooDtenta  of  a  reeord  or  acta  of  a  pubUo  offioor,  L.  191B.  ah.  276;  oriciDaUy  i 

miaht  more  properly  be  made  by  oSsial  eirtifiaala  than  1 227,  and  i  229.  in;part.  aa  aa 

byanaOdavft.    T^ aaotion aothorliea an alaatk metfaod  as  am.  by  L.  1B77.  oh.  410,  1 

at  proof,  sobieot  to  oourt  nilea.     The  aqvessioa  "other  revised  from  coda  of  proe..  1 

written  evidence  "  Is  Intended  to  eialude  oral  testimeny.  am.  by  L.  lS7fi,  oh.  28,    1  OS: 

liiete  is  preeedent  for  that  aipreaaon.    Sea  judiciary  law,  oode  of  proo.,  |  20S.  f  680.  orii 

IT8S.    ISS7,Ham.by  L.1879.ah.642;ori^nallyrev.sad  of  proe..  |  241.  in  part,  as  am. 
torn  eode  of  proo.,  1 181.    I  H8,  as  am.  by  171877,  ch.         JtoferaDce.— vS^ed  ansa 

4ie;ariclttal)yanihatitutefoTeodaDlptoo.,120a.    1004  C.P.A.,IM1. 
as  am.  by  U  1877.  di.  416;  oncinally  reviaed  from  eode  of 

§  817.  By  whom  order  or  warrant  may  be  granted. 

Except  as  otherwise  specially  preacribed  by  statute,  or  rules  ad< 
this  section,  any  such  order  or  warrant  may  be  granted,  in  a  prope 
court  in  which  the  action  is  brought  or  a  judge  tJiereof  or  any  tx 
rules  may  provide,  either  generally  or  as  to  any  department,  that 
warrant  of  attachment  or  for  an  order  for  the  arrest  of  a  party, 
which  by  express  proviaions  of  statute  may  be  granted  only  by  the 
to  such  a  joc^  and  not  to  the  court. 


art.  46 


ARREST;  INJUNCTION  AND  ATTACHMENT 


§S  81S-«21 


ltalffttloii.-~Code  «lv.  proe.,  |65d,  1 006,  fint 
teiM9i  I  638.  fin*  M&taaoe.  This  Motion  extends  to  tlie 
eourt  the  povtar  to  <rmnt  an  order  of  arrest  or  warrant 
ci  attaehmcnt — a  power  fornerly  oonferred,  in  terms. 
yataa  a  judcs  only,  except  in  the  case  of  a  "ne  exeat, 
'nie  apparent  intention  of  code  dv.  proe.,  t768,  a» 
amended  in  19U  (eb.  763),  was  to  permit  a  oourt,  outside 
of  the  first  department^  to  paake  any  order  which  by 
statute  may  be  made  at  chambers,  "nie  present  seotion 
gives  the  judces  power  to  adopt  rules  requiring  apfdiea- 
tioos  for  an  attaehment  or  arrest  to  be  made  to  a  judge 
only  and  not  to  the  court,  in  any  dq;»rtment.  Such  a  rule 
apices  to  the  application  ana  authorises  the  oourt  to 
decline  to  hear  the  sppUcation.  If  an  order  or  warrant  of 
attachment  is  actually  granted  by  the  court,  by  an  order  in 
the  form  of  a  court  order,  it  will  nevertheless  be  valid 
under  i  768,  which  the  committee  has  retained  elsewhere. 
It  105,  113,  115,  117,  119.  128,  ante).  |  556.  as  am.  by 
1877.  oh.  416;  originally  revised  from  code  of  proc, 
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I  180.  1606,  asam.  by  L.  1013.  ch.  112;  originaUy  revised 
from  code  of  proc,  I  218.  |  638,  as  am.  by  h.  1887,  eh. 
416;  origSnaUy  a  substitute  for  latter  part  of  |  227  and 
}  228.  code  of  pros. 

Bei«reilOM.-^ie  rules  of  civil  practice,  80-84. 

ilnrest.  By  whom  granted. — ^People  ex  reL  Ireland  v. 
Donohue,  15  Hun  446;  Lachenmeyer  v.  Lachanmeyer,  26 
Hun  542;  Seymour  v.  Mercer,  18  How.  Pr.  564. 

Discretion  of  Judge. — ^Knickerbocker  L.  Ins.  Co.  v. 
Ecclaone,  6  Abb.  N.  B.  9;  Davis  v.  Boott,  15  Abb.  Pr.  127; 
Lapsous  V.  Hart,  9  How.  Pr.  541;  Qiiswokl  v.  Sweet, 
49  How.  Pr.  171. 

IiUttBctloii.  County  judge. — People  ex  reL  Negus  v. 
Dwyer,  00  N.  Y.  402;  People  v.  Windhols,  68  App.  Div. 
562,  74  N.  Y.  Supp.  241;  Morris  ▼.  Mayor,  7  N.  Y:  Bupp. 
948,  17  Civ.  Proc.  Rep.  407. 

Special  county  judges  snd  surrogates. — ^Aldinger  v. 
Pughri32  N.  Y.  403. 

Atiarhmenty  nanted  by  court. — Ress  v.  GurindEy.  80 
Misc.  231.  140  N.  Y.  Supp.  975. 


§  818.  At  what  time  the  order  or  warrant  may  be  granted. 

The  order  or  warrant  may  be  granted  to  accompany  the  summons  or  at  any  time 
after  the  commencement  of  the  action,  but  it  may  not  be  granted  after  final  judgment, 
except  as  otherwise  specially  prescribed  by  statute. 


DerlTAtloii.— Code  civ.  proc,  {  551  in  part,  1 558  in 
part,  $606, 1 638  in  part,  condeosed  and  combined,  with 
saving  clause  beginning  with  "except  "  to  cover  the  grant- 
ing after  judgment  of  an  order  for  the  arrest  of  a  defendant 
in  sn  action  under  code  civ.  proc,  $  650,  which  is  elsewhere 
TOtained  by  the  committee  (|  918.  post).  $  551,  as  am.  by 
L.  1877,  ch.  416,  L.  1886,  ch.  672.  1 558.  as  am.  by 
L.  1870.  eh.  542,  L.  1886,  ch.  672;  originally  revised  from 
code  of  procj  t  I83»  (  608,  as  am.  by  L.  1877,  ch.  416; 
originally  revised  from  code  of  proc.  $  220,  in  part.  {  638. 
as  am.  by  L.  1877.  ch.  416;  origmally  a  substitute  for  code 
of  proc,  I  227.  latter  part,  and  i  228. 

Amatt  when  to  Issue. — Mott  v.  Union  Bank  of 
New  Yotle,  38  N.  Y.  18;  Humphrey  v.  Hayes,  04  N.  Y. 
504;  Wasserman  v.  Benjamin,  88  App.  Div.  1,  84  N.  Y. 
Supp.  489. 


Idem.;  eflleet  of  final  Jadcmont. — ^Peopto  ex  nL 
Wolfe  V.  Johnson.  230  N.  Y.  256. 

Order  of  mnrost  to  Mcompony  summons. — Long 
Island  Bottlers  v.  BottUng  Brewers,  65  App.  Div.  459*.  72 
N.  Y.  Supp.  976. 

Order  jmnted  before  filing  complmlnt, — ^Vande- 
weghe  v.  Schwarts,  187  App.  Div.  219.  175  N.  Y.  Supp. 
342. 

Time  of  gnnttng  order  fbr  Injonction. — ^Daly  v. 
Amberg.  126  N.  Y.  400,  496;  Woodbum  v.  Hyatt,  34 
App.  Div.  246.  54  N.  Y.  Supp.  597;  Leffingwell  v.  Chave, 
19  How.  Pr.  54,  10  Abb.  Pr.  472:  City  of  New  Yoric  v. 
Staten  Island  Midland  Railway  Co.,  110  Misc.  695,  181 
N.  Y.  Supp.  124;  People  es  reL  Ouiflfman  v.  Van  Buren, 
136  N  Y.  252 

«<Flnol'jadsment."--OcorT  v.  Lynn,  105  Misc  489, 
173  N.  Y.  Supp.  518. 


§  819.  Security. 

Except  where  security  is  expressly  dispensed  -with  by  statute^  such  an  order  or  war- 
rant shall  not  be  granted  unless  the  party  applying  therefor  gives  security  for  the  pro- 
tection of  the  party  against  whom  or  whose  property  the  order  or  warrant  is  to  be  directed. 
Except  where  the  security  is  specially  regulated  by  statute,  it  shall  consist  of  an  under- 
taking with  sufficient  sureties.  The  undertaking  shall  be  to  the  effect,  and  in  the  amount 
if  any,  prescribed  by  statute  relating  to  the  particular  remedy. 

Derlfstloa^— Parts  of  code  dv.  proc.,  ftl  559,  611,  616.  28.    §  611,  originally  reviMd  from  R.   S.,  pt.  8,  ch.  1, 

620,  640.  condensed  and  .made  uniform.    This  leaves  only  tit.  2,  §  139.    |  616  originaUy  revised  from  R.  S.,  pt.  8, 

the  terms  and  amount  of  the  undertaking  to  be  specified  ch.  1,  tit.  2.  (  144.    {  620,  as  am.  by  L.  1877,  ch.  416; 

in  the  provisions  relating- to  each  partioular  remedy,  originally  revised  from  code  of  proc,  1 222,  first  sentence. 

I  559,  sa  am.  by  L.  1879,  ch.  542;  origmally  revised  from  {  640,  originally  revised  from  code  of  proc,  1 230. 
code  of  proc,  i  182,  first  sentence,  as  am.  Iqr  L.  1875,  ch. 

r 

{  820.  Liability  of  municipal  corporation  as  surety,  if  security  dispensed  with. 

In  any  action  in  which  a  domestic  municipal  corporation,  or  a  public  officer  in  behalf 
of  such  corporation,  shall  be  excused  by  statute  from  giving  security  on  procuring  an 
order  of  arrest,  an  order  of  injunction  or  a  warrant  of  attachment,  such  corporation 
shall  be  liable  for  all  damages  that  may  be  sustained  by  the  opposite  party  by  reason 
of  such  order  of  arrest,  attachment  or  injunction,  in  the  same  case  and  to  the  same 
extent  as  sureties  to  an  undertaking  would  have  been  if  such  an  undertaking  had  been 
given, 

am.  by  L.  1894,  ch.  90;  originally  revised  from  L.  1876, 
ch.  449. 


civ.  proc,  1 1990,  last  ckuse, 
without  change  of  substance.  The  first  clause  of  the  seo- 
tion is  retained  under  "security,"  ((  162.  ante).    {  1990.  as 


§  821.  Order  or  warrant  to  recite  the  grounds  therefor. 

The  order  or  warrant  must  briefly  recite  the  ground  or  grounds  on  which  it  is  granted. 


Bwrlratloii. — Code  civ.  proc,  1610,  fint  sentence; 
f  641,  first  sentence,  in  pari;  general  rulee  of  practice,  13. 
i  610,  partly  new  as  inserted  in  code  dv.  proc,  and  xMtftly 
nott  code  o«  proc.  S  2SNK  lu  part.  1 641,  oripnidly  revised 
from  code  of  pioc,  t  23L 

iBjmctlOii.  Grounds  to  be  stated. — Meyer  v. 
Uoicss,  106  App.  Div.  556,  94  N.  Y.  Supp.  771;  Brock- 


way  V.  Miller,  144  App.  Div.  239,  128  N.  Y.  Supp.  1079; 
Richaids  v.  Goldberg,  7  Misc  388,  27  N.  Y.  Supp.  919; 
Terry  v.  Green,  53  Misc.  10, 103  N.  Y.  Supp.  1014;  Hotch- 
kiss  V.  Hotchklss,  60  Hun  604,  2  N.  Y.  Supp.  825;  Dale  v. 


§§822-^24 


CIVIL  PRACTICE  ACT 


art.  46 


Sultier  ic  Chambre,  Ino.  ▼.  Inter-€k>iktmental  Conatrao-  Ddanoy  v.  Bouw,  91  App.  Div.  497,  86  N.  T.  Scqro.  880; 

tion  Corporation,  188  App.  Div.  955. 176  N.  Y.  Supp.  923;  -Stun  v.  Flaher.  16  Miae.  410.  36  N.  Y.  Supp.  893;  Hale  t. 

KlaUko  V.  QolodeU,  193  App.  Div.  854,  184  N.  Y.  Supp.  Proto,  75  Hun  13,  26  N.  Y.  Supp.  950;  Cro&iii  ▼.  Crooks, 

867;  Schieffelin  v.  Hylan,  109  Miws.  369,  179  N.  Y.  Supp.  76  Hun  120,  27  N.  Y.  Supp.  822,  affd.,   143  N.  Y.  852; 

413;  City  of  New  York  v.  SUten  laland  Midland  Railway  Smith.  Perkins  &.Co.  y.  Wilaon.  76  Hun  565,  28  N.  Y. 

Co.,  110  Misc.  695,  181  N.  Y.  Supp.  124.  Supp.  212. 

Attechment.     Recital  of  gro  inda  — ^Foz  v.  Mays,  Risdtal  in  alternative. — ^Dintru£Fir.  Tuthili,  62  Hun  591, 

46  App.  Div.  1,  61  N.  Y.  Supp.  295;  Bnnis  v.  Untermeyer,  17  N.  Y.  Supp.  556;  Ganon  ▼.  Brumberg.  75  Hun  836, 

93  App.  Div.  375.  87  N.  Y.  Supp.  695:  American  Hone  26  N.  Y.  Supp.  10^3. 

Exchange  v.  Strauss,  75  Hun  192,  27  N.  Y.  Supp.  282;  Amendment  of  wartant. — Cronin  v.  Crooks,  148  N.  Y. 

Ganon  v.  Brumberg,  75  Hun  336,  26  N.  Y.  Supp.  1003;  352;  Kingy.  Kmg.  59  App.  Div.  128.  68  N.  Y.  Supp.  1089; 


Van  Camp  v.  Searle,  79  Hun  134,  29  N.  Y.  Supp.  757;  King  v.  ^ing,  6§  App.  Div.  189,  74  N.  Y.  Supp.  ll9; 

Williams  v.  Rightmeyer,  88  Him  372.  84  N.  Y.  Supp.  826;  PeiflFer  v.  Wheeler.  76  Hun  28  ""    ~ 

Hellwig  V.  Seeley.  109  Misc.  183,  178  N.  Y.  Supp.  31 ).  Stone  v.  Pratt,  90  Hun  39.  35  N. 

Disjunctive  redtal.^Cron'm  v.  Crooks,  143  N.  Y.  252;  v.  Mooney,  18  ^.  Y.  Supp.  125. 
Stewart  v.  Lyman,  52  App.  Div.  182,  70  K.  Y.  Supp.  936; 


§  822.  New  proof  to  sustain  order  or  warranty  upon  hearing  of  application  to 
vacate ;  amending  recitals. 

If  the  application  to  vacate  be  without  notice,  it  shall  be  founded  and  heard  only  on 
the  papers  on  which  the  order  or  warrant  was  granted.  If  the  application  to  vacate  be 
to  the  court  or  a  judge  thereof,  upon  notice,  the  provisions  of  this  act  shall  not  prevent 
the  court  or  judge,  in  furtherance  of  justice,  from  allowing  new  proof,  in  behalf  of  ^e 
party  opposing  the  application,  to  supersede  or  supply  defects  in  the  original  proof, 
though  the  application  to  vacate  be  founded  only  on  the  p^>ers  on  which  the  order  or 
warrant  was  granted.  Nothing  contained  in  this  act  shall  prevent  the  coiui;,  by  order 
granted  on  motion,  from  directing  that  the  order  or  warrant  and  recitals  therein  be 
amended  to  conform  to  the  proof.  The  court  or  a  judge  thereof  to  which  or  to  whom 
an  application  to  vacate  the  order  or  warrant  is  made  upon  notice,  may  pennit  sucb  an 
amendment  without  notice,  by  a  direction  in  the  order  detennining  the  application. 


DerlTattoii.-~New.  The  first  sentence  expreesee  the 
actual  practice,  imder  code  civ.  proc.,  if  568  (arrest),  626, 
627  (injunction),  683  (attachment).  The  second  sentence 
states  a  rule  which  prevailed,  under  the  code  civ.  proc, 
if  a  liberal  interpretation  had  been  given  to  {  722 — the 
plenary  amendment  section.  Judge  Gaynor,  in  Manisealo 
V.  Slamomts.  123  App.  Div.  690,  applied  the  restricted 
rule  as  it  actually  prevails,  as  follows:  "The  motion  to 
vacate  the  order  ot  arrest  was  made  on  the  papers  on  which 
it  was  granted,  and  hence  the  two  new  affidavits  of  the 
pbuntiff  could  not  be  read  in  opposition,"  citing  1 568.  • 

On  the  other  hand*  there  is  precedent  for  the  second 
sentence  of  the  above  section  in  the  case  of  Sulibacher  v. 
Cawthra.  14  Misc.  545  (N.  Y.  common  pleas),  affirmed 
"on  the  opinion  below."  148  N.  Y.  755.  That  was  an 
attachment  case,  and  affidavits  by  plaintifF  were  received 
on  his  application  to  (a)  change  the  statement  of  facts 
constituting  his  cause  of  action  and  (b)  amend  the  war- 
rant. As  the  procedure,  so  far  as  relates  to  new  proof  in 
attachment,  is  practically  identical  with  that  in  arrest  and 
injunction  (code  civ.  proc.,  $$  568,  627,  and  683),  the  rule 
announced  m  the  above  case  necessarily  applies  to  arrest 
and  injunction.  Judge  Daly,  in  that  case,  said:  "It  is  con- 
tendea  by  defendant  that  *  *  *  the  right  of  a  plaintiff 
to  sustain  his  attachment  in  anv  manner  by  new  proofs  is 
restricted  to  cases  where  the  d^endant  applies  on  affida- 
vits to  vacate  or  modify  the  warrant.    Code  {}  682,  683. 


If  the  general  powers  of  amendment  allowed  by  the  code 
(H  723.  724)  and  inherent  in  the  court  applies  to  attach- 
ment proceedings,  such  power  is  not  restricted  by  the 
sections  relied  on  by  the  defendant  (|$  682.  683).  The 
object  of  those  provisions  was  to  give  a  defendant  and 
subsequent  lienors  the  fullest  protection  against  excessive 
as  well  as  imauthorised  attachments,  §  682  conferring  tne 
right  to  make  the  application  and  §  683  presozibing  the 
practice  upon  it.  They  contain  no  provision  excepting 
attachment  proceedings  from  the  general  powers  <m 
amendment  conferred  by  the  code,  and  no  such  exception 
is  to  be  implied." 

The  second  sentence  of  the  above  section  broadens 
somewhat  Uie  rule  Isid  down  in  the  above  case,  in  that  it 
authorises  the  court  or  judge  to  allow  a  plaintiff  to  oppoae 
b^  new  proof  a  motion  to  vacate  on  the  oriipnal  papers, 
without  a  preliminary  motion  by  plaintiff  to  amend  his 
papers.  Inasmuch  as  the  court  has  inherent  power  to 
allow  a  defendaat  to  renew  the  motion  to  vacate,  no  in- 
justioe  would  ensue  to  a  defendant  who,  in  good  faith, 
proposed  to  traverse  or  avoid  the  new  proof  addttoed  by 
plamtiff. 

The  last  sentence  expresses  the  actual  praotioe,  as  to 
amending  the  order  or  warrant  (King  v.  King,  68  App. 
Div.  189).  extended  to  allow  the  amendment  without  a 
motion  therefor  fay  plaintiff,  where  the  defendaat  applies 
to  vacate. 


§  823.  Arresty  injunction  and  attachmenti  when  not  to  be  granted  together. 

Where  an  application  for  an  order  of  arrest,  an  injunction  order  and  a  warrant  of 
attachment,  or  two  of  them,  is  made  in  the  same  action  against  the  same  defendant, 
and  it  satisfactorily  appears  that,  under  the  particular  circumstances  of  the  case,  two  or 
all  of  them  are  not  necessary  for  the  plaintiff's  security,  the  court  or  judge,  in  its  or  his 
discretion,  may  require  the  plaintiff  to  elect  between  them.  Where  an  application  is 
made  to  obtain,  vacate,  modify  or  set  aside  an  order  of  arrest,  injunction  order  or  war- 
rant of  attachment,  the  court  or  judge  must  finally  decide  the  same  within  twenty  days' 
after  it  is  submitted  for  decision. 


I>erlT»tloB. — Code  civ.  proc.,  $  719,  as  am.  by  L.  1879, 
oh.  542,  without  change. 
Btoetlon  between  attaehmeni  and  order  of  arrest. 

— Duncan  v.  Guest*  2  Civ.  Proc.  Rep.  275. 


Decision,  when  made. — Stafford  v.  Ambs.  8  Abb.  N.  C 
237. 


§  824.  Counterclaim;  right  of  defendant  to  an  order  or  warrant 

Where  the  defendant  interposes  a  counterclaim,  and  thereupon  demands  an  aflirma- 
tive  judgment  against  the  plaintiff,  his  right  to  such  an  order  or  warrant  is  the  same 
as  in  an  action  brought  by  him  against  the  plaintiff  for  the  cause  of  action  stated  in  the 


Mi 


art  46 


ARREST;  INJUNCTION  AND  ATTACHMENT 


!825 


counterclaim,  and  demanding  the  same  judgment.  For  the  pmpose  of  applying  to  such 
a  case  the  provisions  of  this  act,  or  the  provisions  of  a  rule  which  does  not  in  terms 
apply  only  to  a  plaintiff,  the  defendant  is  deemed  the  plaintiff,  the  plaintiff  is  deemed 
the  defendant,  and  the  coimterclaim  so  set  forth  in  the  answer  is  deemed  the  complaint. 


BerlTAtkMi. — Code  dv.  proc,  S  720,  amended.  The 
•eode  MctioD  apparently  applied  to  ^1  ^irovimonal  remedies. 
It  applied  in  fact  onnr  to  arreet,  injunction  and  attach- 
ment, for  the  reason  that  the  statutea  relating  specifically 
to  those  remedies  are  the  on^  ones  that  gave  the  rsttusdy, 


in  terms,  to  the  plaintiff,  thereby  making  necessary  the 
above  section  to  extend  the  remedy  to  the  defendant. 
Hence  its  inclusion  in  this  article.  §  720,  as  am.  by  L.  1877, 
ch.  416;  originally  revised  from  code  of  proc,  §401, 
Sttbd.  8. 


§  825.  Jurisdiction  acquired  from  time  provisional  remedy  granted. 

From  the  time  of  the  granting  of  a  provisional  remedy,  the  court  acquires  jurisdic- 
tion and  has  control  of  all  the  subsequent  proceedings.  Nevertheless,  jurisdiction  thus 
acquired  is  conditional,  and  liable  to  be  divested  in  a  case  where  the  jurisdiction  of  the 
'comrt  IS  made  dependant  by  a  special  provision  of  law  upon  some  act  to  be  done  after 
the  granting  of  the  provisional  remedy. 


I 


;i 


JDcrtvatloii. — ^Last  two  sentences  of  code  civ.  proc 

416.     FIcst   sentence  is  covered    under  "summons 
1 218,  ante),    t  416,  originally  revised  from  code  of  proc., 
I  127.  and  §  130.  in  part. 

Provtoioiial  remedy. — Acker  v.  Hauteman,  27  Hun  48. 
'  Sapplementary  proecedlncs. — Matter  of  Dorfman 
T.  Jacobs.  100  Misc.  592.  165  KTY.  Supp.  403. 

liM«iiCtlon.~Daly  v.  Ambent,  126  N.  Y.  490:  City  of 
Kew  York  v.  Staten  Island  Midland  Railway  Ca,  110 
liise.  695.  181  N.  Y.  Supp.  124. 


AttMliiiient.^Blo8som  V.  Estes,  84  N.  Y.  617;  Niagara 
Qrape  Market  Co.  v.  Wygant,  1  App.  Div.  588,  37  N.  Y. 
Supp.  646;  Robinson  v.  Columbia  Spinning  Co.,  23  App. 
Div.  499,  49  N.  Y.  Supp.  4;  Fisher  v.  Nash,  47  App.  Div. 
234,  62  N.  Y.  Supp.  646:  Import  Chemical  Co.  v.  Forster 
dc  Gregory,  172  App.  Div.  406,  158  N.  Y.  Supjx  409; 
Ruser  v.  Union  Distilling  Co.,  7  Misc.  396,  27  N.  Y.  Supp. 
920;  Kelly  v.  Countryman,  15  Hun  97;  Piekhardt  v. 
Anthony,  27  Hun  269;  Moore  v.  Thayer,  10  Barb.  258. 
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ARTICLE  47 


Arrest;  when  attowed 

Seo.  826.  lUght  to  arrest  depoodiag  upon  the  nature  of  the  action. 
827.  Right  to  arreet  depending  partly  upon  extrinsic  facta. 
$28.  Foreign  judgment  not  to  aneot  right  to  arrest. 

829.  Woman  not  to  be  arrested;  exceptions. 

830.  Discharge  of  idiot,  lunatic,  or  infant  under  fourteen,  if  arrested. 

831.  Arrest  of  person  sued  in  a  representative  capacity. 

832.  New  order  of  arrest  when  si(uc  prisoner  escapes. 

§  826.  Right  to  arrest  depending  upon  the  nature  of  the  action. 

A  defendant  may  be  arrest^  in  an  action,  as  provided  in  this  and  the  next  artide^ 
where  the  action  is  brought  for  either  of  the  following  causes: 
1.  To  recover  a  fine  or  penalty. 
2.- To  recover  damages  for  a  personal  injury. 

3.  To  recover  damages  for  an  injury  to  property,  including  the  wrongful  taking,  de* 
tention  or  conversion  of  personal  property. 

4.  To  recover  damages  for  breach  of  a  promise  to  marry. 

6.  To  recover  damages  for  misconduct  or  neglect  in  office,  or  in  a  professional  employ- 
ment. 

6.  To  recover  damages  for  fraud,  or  deceit. 

7.  To  recover  a  chattel  where  it  is  alleged  in  the  complaint  that  the  chattel  or  a  part 
thereof  has  been  concealed,  removed  or  disposed  of  so  that  it  cannot  be  found  or  taken 
by  the  sheriff  and  with  intent  that  it  should  not  be  so  found  or  taken,  or  to  deprive  the 
plaintiff  of  the  benefit  thereof.  Where  such  allegation  is  made,  the  plaintiff  cannot 
recover  unless  he  proves  the  same  on  the  trial  of  the  action,  and  a  judgment  for  the 
defendant  is  not  a  bar  to  a  new  action  to  recover  the  chattel. 

8.  To  recover  for  money  received,  or  to  recover  property  or  damages  for  the  conver- 
sion or  misapplication  of  property,  where  it  is  alleged  in  the  complaint  that  the  money 
was  received  or  the  property  was  embezzled  or  fraudulently  misapplied  by  a  publie 
officer  or  by  an  attorney,  solicitor  or  counselor,  or  by  an  officer  or  agent  of  a  corpora- 
tion  or  banking  association  in  the  course  of  his  emplo3nnent,  or  by  a  factor,  agent, 
broker,  or  other  person  in  a  fiduciary  capacity.  Where  such  allegation  is  made,  the 
plaintiff  cannot  recover  unless  he  proves  the  same  on  the  trial  of  the  action;  and  a  judg- 
ment for  the  defendant  is  not  a  bar  to  a  new  action  to  recover  the  money  or  property. 

9.  To  recover  money,  funds,  or  property,  held  or  owned  by  the  state,  or  held  or  owned, 
officially  or  otherwise,  for  or  in  behalf  of  a  public  or  governmental  interest,  by  a  mu- 
nicipal or  other  public  corporation,  board,  officer,  custodian  agency,  or  agent,  of  the  state 
or  of  a  city,  coxmty,  town,  village,  or  other  division,  subdivision,  department,  or  por- 
tion of  the  state,  which  the  defendant,  without  right,  has  obtained,  received,  converted, 
or  disposed  of,  or  to  recover  damages  for  so  obtaining,  receiving,  paying,  converting, 
or  disposing  of  the  same. 

10.  In  an  action  upon  contract,  express  or  implied,  other  than  a  promise  to  marry,, 
where  it  is  alleged  in  the  complaint  that  the  defendant  was  guilty  of  a  fraud  in  contract- 
ing or  incurring  the  liability,  or  that,  since  the  making  of  the  contract,  or  in  contem- 
plation of  making  of  the  same,  he  has  removed  or  disposed  of  his  property  with  intent 
to  defraud  his  creditors,  or  is  about  to  remove  or  dispose  of  the  same  with  like  intent; 
but  where  such  allegation  is  made,  the  plamtiff  cannot  recover  unless  hie  proves  the 
fraud  on  the  trial  of  the  action;  and  a  judgment  for  the  defendant  is  not  a  bar  to  a 
new  action  to  recover  upon  the  contract  only. 


]>erlv»tlon. — Code  civ.  proc,  {  549,  as  am.  by  L.  1877, 
oh.  416,  L.  1879,  ch.  542,  L.  1886,  ch.  672,  without  change 
of  substance;  originally  revised  from  code  of  proc.,  §  179, 
as  am.  by  L.  1875.  ch.  28. 

References. — Order  of  arrest  to  briefly  state  ground, 
C.  P.  A.,  §  821 ;  execution  sgainst  the  person.  Id.  H764- 
772;  order  of  arrest  not  to  be  granted  where  controversy 
is  submitted.  Id.,  |  548;  tight  of  defendant  to  order  of 


arrest  on  counterclaim.  Id.,  &  824;  order  of  arrest,  injuno- 
tion  and  attachment  not  to  be  miade  in  same  action,  Id.» 
I  823;  order  of  arrest  in  action  against  joint  debtors.  Id.* 
f  1185;  in  action  on  judgment  order  of  arrest  not  to  b»- 
issued  where  defendant  has  already  been  imprisoned, 
debtor  and  creditor  1.,  §  133. 

Hlstorf. — Merriam  v.  Johnson,  116  App.  Div.  836,  lOL 
N.  Y.  Supp.  627. 


art.  47 
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of  f talenMnt  of  gfoniidi  for  order. — 

Blanck  v.  Nelscm.  30  App.  Diy.  21.  66  N.  Y.  Supp.  867; 
Lewis  V.  Pollack,  85  App.  Div.  677.  83  N.  Y.  Supp.  287; 
Vock  ▼.  Auterboum,  QSM'iac.  222. 122  N.  Y.  Supp.  1023; 
Aetna  Ins.  Co.  v.  Schnler,  28  Hun  338. 

Consont  to  ontry  of  indsmeiit.— Stdnbook  ▼. 
Evans.  122  N.  Y.  561. 

••line  or  pensltr.*'— Cox  v.  Paul.  176  N.  Y.  328; 
SUub  V.  MyeiB.  16  App.  Div.  476,  44  N.  Y.  Supp.  964; 
Hutchinson  v.  Young,  03  App.  Div.  407,  87  N.  x .  Supp. 
678|Glen8  Falls  Paper  Co.  v.  White,  58  How.  Pr.  172. 

••rermnml  Injorr.** — Ossman  v.  Crowley.  101  App. 
Div.  607,  92  N.  Y.  Supp.  29;  People  ex  rel.  Harris  v. 
Oill,  85  App.  Div.  192.  ^N.  Y.  Supp.  136,  affd..  176  N.  Y.* 
606;  DavidB  v.  Brooklya  Hoists  R.  R.  Co.,  104  App.  Div. 
23.  03  N.  Y.  Supp. ^5,  affdU  182  N.  Y.  526;  Losohe  v. 
Dearine.  23  Misc.  722,  53  N.  Y.  Supp.  58. 

Liba. — Knickeibooker  Life  Ins.  Co.  v.  Ecelesine,  42 
How.  Pr.  201, 11  Abb.  N.  8.  385;  Blaklae  v.  Buohauan.  44 
How.  Pr.  97. 

MaUeloiis  proseeutioil. — Denpeey  v.  Lepp,  52  How. 
Pr.  11. 

Sednctloii. — Steinberger  v.  Lasker,  60  How.  Pr.  432. 

Slander. — Jordan  v.  Harrison.  13  Civ.  Proo.  Hep.  445. 

••Injury  to  property*"— Bruce  v.  Kelly.  5  Hun  229; 
Welch  V.  Winterbum,  14  Hun  518;  People  ex  rel.  Ham- 
<md  V.  Becker,  143  NT.  Y.  Supp.  277. 

••Beplortn."— Bamet  v.  Selling.  70  N.  Y.  492;  Lehman 
▼.  Maver.  68  App.  Div.  12,  74  N.  Y.  Supp.  194;  Hugh  v. 
FolmsSee.  59  Hun  148,  13  N.  Y.  Supp.  221;  Estell  v.  De 
Pennevet,  1  N.  Y.  Supp.  275,  14  Civ.  Proo.  Rep.  336; 
Watson  V.  McGuire,  2  Daly  219,  13  How.  Pr.  87;  Mul- 
vey  V.  Davison,  8  How.  Pr.  Ill;  Lippman  v.  ShM)!^),  50 
N.  Y.  Super.  Ct.  367. 

MConversion. — American  Unon  Tel.  Co.  v.  Middleton, 
80  N.  Y.  408;  Fields  v.  Bland.  81  N.  Y.  239;  Staub  v. 
Myers,  10  App.  Div.  476.  44  N.  Y.  Supp.  954;  Merriam 
V.  Johnson,  116  N.  Y.  Supp.  366;  White  v.  Improved 
Property  Holding  Co.,  140  App.  Div.  520.  125  App.  Div. 
338,  101  N.  Y.  Supp.  627;  Washington  Life  Ins.  Co.  v. 
Seott,  57  Misc.  492,  499,  110  N.  Y.  Supp.  40;  Cohn  v. 
Beckhardt,  63  Hun  333,  18  N.  Y.  Supp.  84;  O'Connor 
V.  Jones,  66  Hun  48,  19  N.  Y.  Supp.  725;  Palmer  v. 
Husi^.  65  Barb.  278;  Agar  v.  Haines,  14  Daly  448.  15 
N.  Y.  St.  Rep.  361 ;  Northern  Ry.  v.  Carpentier,  13  How. 
Pr.  222;  Seymour  v.  Van  Curen.  18  How.  Pr.  94;  Blason 
^.  Bruno.  21  How.  Pr.  112;  Tompkins  v.  Smith,  62  How. 
Pr.  499;  Hovey  v.  McDonald,  45  N.  Y.  Super.  Ct.  606. 

Embenlement. — People  ex  rel.  2k>tti  v.  Flynn;  136 
App.  Div.  276.  283,  120  N.  Y.  Supp.  511. 

T^reqMMS. — People  ex  rel.  Gates  v.  Fargo,  4  App. 
Div.  644,  38  N.  YT  Supp.  1004;  Niver  v.  Niver.  19  Abb. 
Pr.   14. 

AMOOlt  nnd  battery. — Miner  v.  Margolis,  97  Misc. 
409,  163  N.  Y.  SupD.  196;  SchulU  v.  Sobults,  27  Hun  26. 

Sepomtlon. — Sohwarts  v.  Schwarts,  36  Misc.  487, 
73  N.  Y.  Supp.  935;  Jamieson  v.  Jamieson.  11  Hun  38. 

••fidnclory  cnpoclty.*'— German  Bank  v.  Edwards, 
53  N.  Y.  541;  Moffatt  v.  Fulton,  132  N.  Y.  507;  Spiegel  . 
V.  Levine,  161  App.  Div.  764,  147  N.  Y.  Supp.  78;  Yan- 
deweghe  v.  Schwarts,  187  Am>.  Div.  219,  175  N.  Y. 
Supp.  219;  Cohen  v.  Rothschild,  19  Misc.  356.  43  N.  Y. 
Supp.  500;  Morange  v.  Waldron,  6  Hun  529;  Qibbs  v. 
Hickbome,  12  Hun  480;  Decatur  v.  Goodrich,  44  Hun 
Z;  Ensign  v.  Nelson,  49  Hun  215,  1  N.  Y.  Supp.  685; 
ffillis  V.  Bleckert.  63  Hun  499, 6  N.  Y.  Supp.  405;  Panama 
R,  Co.  V.  Johnson,  58  Hun  557,  12  N.  Y.  Supp.  499; 
Genin  v.  Schwenk,  62  Hun  674,  17  N.  Y.  Supp.  34;  Holt 
V.  Strseter,  74  Hun  538.  26  N.  Y.  Supp.  843;  Stoll  v. 
Emg,  8  How.  Pr.  298;  Sohadle  v.  Chase,  16  How.  Pr. 
413;  Ostell  v.  Brough,  24  How.  Pr.  274;  Wheelock  v. 
Stewart,  28  How.  Pr.  89;  Obrigbn  v.  De  Mier,  52  How. 
Pr.  366. 


Attorn^.— Segelken  v.  Meyer,  04  N.  Y.  478;  Sher- 
man V.  Gnnnell,  159  N.  Y.  50;  Rochester  Distilling  Co. 
V.  O'Brien,  72  Hun  402,  26  N.  Y.  Supp.  281. 

Banker. — Buchanan  Farm  Oil  Co.  v.  Woodman,  1 
Hun  639,  4  T.  &  C.  193;  Tumey  v.  Gutherie.  15  N.  Y. 
Supp.  679;  Johnson  v.  Whitman,  10  Abb.  N.  S.  111. 

Factor  or  broker.— Biitton  v.  Ferrin,  171  N.  Y.  235; 
Fenton  v.  Duckworth,  131  App.  Div.  291,  115  N.  Y. 
Supp.  686. 

netor.— iCIng  v.  Arnold,  84  N.  Y.  668;  Baker  v.  New 
York  Nat.  Exchange  Bank,  >00  N.  Y.  31;  Kelly  v.  Scrip- 
ture, 9  Hun  283;  Wallace  v.  Castle,  14  Hun  106;  Collins 
v.  Harris,  42  Hun  661.  5  N.  Y.  St.  Rep.  162;  Schudder 
V.  Shiells,  17  How.  Pr.  420;  Ostell  v.  Brough,  24  How. 
Pr.  274. 

Broker. — Standard  Sugar  Refinery  v.  Dayton.  70 
N.  Y.  486;  Robbins  v.  sSthel,  20  How.  Pr.  366;  Clark 
V.  Pinckney,  60  Barb.  228;  Martin  v.  Gross,  4  N.  Y. 
Supp.  337,  16  Civ.  Proc.  Rep.  285. 

lfoney»  etc.,  owned  by  state. — ^People  v.  Phillips, 
30  Hun  553. 

Fraud  In  Incurring  ••liability."— Novotny  v.  Kos- 
loff.  159  App.  Div.  478.  144  N.  Y.  Supp.  662,  affd..  214 
N.  Y.    12. 

Fraud  agblnst  creditors. — Bussey-MoLeod  Stove 
Co.  v.  Wilkms.  1  App.  Div.  154,  36  N.  Y.  Supp.  977; 
Hitchcock  V.  Paterson.  14  Hun  389;  Untermyer  v.  Hutter, 
26  Hun  147;  Hanover- Vulcanite  Co.  v.  Nathanson,  38 
Hun  488;  Wheadon  v.  Hunting,  83  Hun  371,  31  N.  Y. 
Supp.  912;  Clinton  Bank  v.  CoUignon.  83  Hun  467,  31 
N.  Y.  Supp.  1116;  Britton  v.  Lane,  163  N.  Y.  Supp.  307; 
Phillips  V.  Benedict,  33  Barb.  655;  Wells  v.  Selling,  63 
How.  Pr.  35. 

Intent  to  defraud  creditors. — Mann  v.  Christo- 
pulos,  87  App.  Div.  222.  84  N.  Y.  Supp.  372;  Kessler  v. 
Levy.  11  Misc.  275.  32  N.  Y.  Supp.  260. 

False  repreaentatlonfl.— Elwell  v.  Russell,  29  App. 
Div.  51.  51  N.  Y.  Supp.  064. 

AileKations  of  fraud. — Shults  v.  Hoagland.  85  N. 
Y.  464;  Hoyt  v.  Godfrey.  88  N.  Y.  669;  Morris  v.  Tal- 
cott,  96  N.  Y.  100;  New  Haven  Web  Co.  v.  Ferris,  125 
N.  Y.  364;  Novotny  v.  Kosloff,  214  N.  Y.  12;  Engle- 
hardt  Co.  v.  Benjamin,  2  App.  Div.  91,  37  N.  i.  Supp. 
531;  Harrisbunh  Pipe  Bending  Co.  v.  Welsh.  26  App. 
Div.  515,  60  N.  Y.  Supp.  299;  Frey  v.  Torrey.  70  App. 
Div.  166, 76  N.  Y.  Supp.  40,  affd.,  175  N.  Y.  501;  Qtiiens' 
Nat.  Bank  v.  Westsel,  96  App.  Div.  85,  88  N.  Y.  Supp. 
1079;  Connor  v.  Philo,  117  App.  Div.  349,  102  N.  Y. 


Supp.  427;  Peterson  v.  Kirby,  192  App.  Div.  707,  183 
N.  Y.  Supp.  89;  Smith  v.  Steams.  192  App.  Div.  915; 
183  N.  Y.  Supp.  74;  Bishop  v.  Davis.  9  Hun  342;  Hecht 
V.  Levy.  20  Hun  53;  Easton  v.  Cassidy.  21  Hun  459; 
Duncan  v.  Guest,  24  Hun  639,  2  Civ.  Proc.  Rep.  275; 
Sherill-Roper  Co.  v.  Harwood,  30  Hun  9;  Knight  v. 
Abell,  48  Hun  605,  1  N.  Y.  Supp.  288;  Hoboken  Beef 
Co.  V.  Loeffel,  52  Hun  611,  4  N.  V.  Supp.  798,  23  Abb. 
N.  C.  93;  Lamkin  v.  Oppenheim,  86  Hun  27,  33  N.  Y. 
Supp.  367;  Valentine  v.  Richardt,  6  N.  Y.  Supp.  197,  17 
Civ.  Proc.  Rep.  289;  Hanson  v.  Langan.  9  N.  Y.  Supp, 
625;  Birchell  v.  Strauss.  28  Barb.  393;  Gaffney  v.  Burton, 
12  How.  Pr,  616;  Straus  v.  Kreis,  67  How.  Pr.  275;  Iaw- 
renoe  v.  Foxwell,  49  N.  Y.  Super.  Ct.  278. 

Froof  of  aUegatlonfl  under  subdivisions  2  and  4. 
Moffat  v.  Fulton,  132  N.  Y.  614;  Novotny  v.  Kosloff, 
214  N.  Y.  12,  15;  Steamship  Richmond-Hill  Co.  v.  Sager, 
31  App.  Div.  288.  52  N.  Y.  985;  overruling  Fayerweather 
V.  iSicker.  25  Abb.  N.  C.  390;  McGuire  v.  Bauachcr,  52 
App.  Div.  276,  65  N.  Y.  Supp.  382;  Bolo  v.  D'Achille, 
157  App.  Div.  294,  142  N.  Y.  Supp.  506;  Reeder  v.  Lock- 
wood.  30  Misc.  531,  62  N.  Y.  Supp.  713. 

Equitable  action. — Aaron  v.  Richmond,  HI  Misc. 
549.    181   N.   Y.  Supp.   723. 


§  827.  Right  to  arrest  depending  partly  upon  extrinsic  facts. 

A  defendant  may  also  be  arrested  in  an  action  wherein  the  judgment  demanded  requires 
the  perfonnance  of  an  act,  the  neglect  or  refusal  to  perform  which  would  be  punishable 
by  tiie  court  as  a  contempt,  where  the  defendant  is  not  a  resident  of  the  state,  or, 
being  resident,  is  about  to  depart  therefrom,  by  reason  of  which  non-residence  or  de- 
parture there  is  danger  that  a  judgment  or  an  order  requiring  the  performance  of  the 
act  will  be  rendered  ineffectual.  In  a  case  specified  in  this  section,  the  order  of  arrest 
can  be  granted  only  by  the  court,  is  always  in  its  discretion  and  may  be  granted  or  served 
•either  before  or  after  final  judgment,  unless  an  appeal  from  the  judgment  is  pending,  upon 
which  security  has  been  given  sufficient  to  stay  the  execution  thereof. 


Derlmtlon. — ^Flrst  sentenee  is  code  oiv.  proo.,  §  550. 
Lest  sentenee  is  eode  civ.  proe.,  1 551,  first  sentence.  The 
provision  relating  to  time  of  granting  the  order  is  the 
^'exoeption  "  ntndded  for  in  the  section  (§  818,  ante)  of 
general  iwovimods  relating  to  s^e  subject.  Tlie  time  of 
eerving  the  oftlsr*  as  above  provided,  is  also  an  exception 


to  the  general  section  ($  839,  post)  appearing  Uter  in  this 
article.  {  550,  as  am.  by  L.  1877,  ch.  416,  L.  1885.  oh.  672; 
oriipnally  revised  from  code  of  proc.,  {  179.  $  551,  as  am. 
by  L.  1877,  ch.  416,  L.  1886,  ch.  672. 

Where  persoiuil  perfornuince  required. — General 
E^losive  Co.  v.  Hough,  63  Misc.  377,  116  N.  Y.  Supp. 


§§  828-832  CIVIL  PRACTICE  ACT  art.  47 

1114;  Lewis  v.  Lewis.  77  Miac.  412.  136  N.  Y.  Sopp.  086;  InteBtloii   to  reoMwe.— Plotaiek  ▼.   Plotaiek.    185 

Brownell  v.  Akin.  6  Hun  378;  Bouoioault  ▼.  Boucicault,  App.  Div.  15.  172  N.  Y.  Supp.  584:  Pacific  Mut.  L.  huk 

21  Hun  431;  EnsuEn  ▼.  Nelaon.  1  N.  Y.  Supp.  685.  21  Co.  y.  Machado.  16  Abb.  Pr.  451;  Flour  Oity  Nat.  Bank 

Abb.  N.  C.  321;  Gordon  v.  Fox,  11  N.  Y.  Supp.  6.  18  v.  Hall.  33  How.  Pr.  L 

Civ.  Proo.  Rep.  291.  B7   whom  cr»iited. — BoueieaaU  v.  Bouctcault,   21 

Action    for   gepaimtloii.— Sturgea   v.    Sturses.    114  Hun  431;  Bank  of  New  Yorkv.Mott,  »Abb.  l50;Gold- 

Miac.  475.  186  N.  Y.  Supp.  693.  sehmidt  v.  Goldaohmidt.  I  Law  BuU.  75.   ' 

§  828.  Foreign  judgment  not  to  affect  right  to  arrest 

The  recovery  of  judgtnent  in  a  court,  not  of  the  state,  for  the  same  cause  of  action,  or, 
where  the  action  is  founded  upon  fraud  or  deceit,  for  the  price  or  value  of  the  property 
obtained  thereby,  does  not  affect  the  right  of  the  plaintiff  to  arrest  the  defendant,  as  pre- 
scribed in  this  and  the  next  article. 

DeriTfttion.— Code  civ.  proe.,  I  562.  without  change.     246.  25  N.  Y.  Supp.  1042;  Pitt  ▼.  Freed.  21  N.  Y.  Simp^ 
When    arrest   aatliorlied.— Baxter   v.    Drake.    85     300:  Milbury  v.  Heitiberg.  55  N.  Y.  Supp.  743,  28  Ciy. 
N.  Y.  602,  affg.  22  Hun  565;  Leach  v.  Linde.  73  Hun     Proo.  Rep.  179. 

§  829.  Woman  not  to  be  arrested ;  exceptions. 

A  woman  cannot  be  arrested,  as  prescribed  in  this  and  the  next  article,  except  in 
a  case  where  the  order  can  be  granted  only  by  the  court  or  where  it  appears  that  the 
action  is  to  recover  damages  for  a  wilful  injury  to  person,  character  or  property. 

Deri?ation.--Code  civ.  proo.,  S  553,   as   am.  by  L.  ius.  2  Abb.  N.  C.  193;  Wheeler  v.  Hartwell.  4  Bosw.  684; 

1877,  oh.  416,  without  change;  originally  revised  from  North.  R.  Co.  v.  Carpentier,  13  How.  Pr.  222.  8  Abb. 

code  of  proo.,  1 179,  last  sentence.  Pr.  259;  Tracy  v.  Leiand.  2  Sandf.  729. 

JKefereDces. — ^Execution   against  person   of  woman,  EiemptloB  of  nuurrlcd   woman   flom  arrest.-— > 

when  permissible,  C.  P.  A..  §  765;  not  subject  to  arrest  Chaucherie  v.  Popper,  58  Misc.  363,  109  N.  Y.  Supp. 

in  justice  court.  J.  Ct.  A.,  |  60.  675;  Baldwin  v.  Kimmell,  16  Abb.  Pr.  353;  NeviUe  v. 

••Wllftll  Injury."— Allen  v.  Fromme,  195  N.  Y.  404,  NeviUe,  22  How.  Pr.  500;  Schaus  v.  Putscher,  25  How. 

revg.  124  App.  Div.  936,  109  N.  Y.  Supp.  1123;  Duncan  Pr.  463. 
V.  Katen,  6  Hun  1.  affd.,  64  N.  Y.  625;  Eypert  v.  Bolen- 

§  830.  Discharge  of  idiot,  lunatic,  or  infant  under  fourteen,  if  turested. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen  years,  if  arrested,  may  be 
discharged  from  arrest  as  a  privileged  person,  in  the  discretion  of  the  court  or  judge. 
The  application  for  his  discharge  may  be  made  in  his  behalf  by  a  relative  or  by  any 
other  person  whom  the  court  or  judge  permits  to  represent  him,  for  the  purpose. 


Dertvmtioii. — Code  civ.  proo.,  1 554,   as   am.  by  L.     sentenoe  of  the  above  section  implies  that  an  idiot,  in- 
1877.  oh.  416.  in  effect.     A  discharge,  on  account  of     fant,  etc.,  may  be  so  discharged, 
privilege,  elsewhere  provided  for  (§841,   post),   may  be        InCant. — Bush  v.  Pettibone,  4  N.  Y.  800;  Schuneman 
granted  either  by  the  court  or  a  judge;  and  the  ooneluding     v.  Paradise.  46  How.  Pr.  426;  Taylor  v.  Van  Keuim,  54 

How.  Pr.  25. 

§  831.  Arrest  of  person  sued  in  a  representative  capacity. 

A  person  prosecuted  in  a  representative  capacity,  as  heir,  executor,  administrator,  leg- 
atee, devisee,  next  of  kin,  assignee  or  trustee,  cannot  be  arrested,  as  prescribed  in  this 
and  the  next  article,  except  for  his  personal  act. 

Dertvmtioii. — Code  civ.  proc.,  (  555,  without  change;  originally  revised  from  R.  S.,  pt.  3,  oh.  6,  tit.  I,  f  9. 

§  832.  New  order  of  arrest  when  sick  prisoner  escapes. 

If  a  prisoner  in  custody  by  virtue  of  an  order  of  arrest  actually  escapes,  while  going 
to,  remaining  at,  or  returning  from  a  hospital  to  which  he  has  been  ordered  removed 
pursuant  to  section  three  hundred  and  fifty-five  of  the  prison  law,  a  new  order  of  arrest 
may  be  granted,  upon  proof  by  affidavit  of  the  facts  specified  in  this  section,  without 
other  proof  and  without  an  undertaking. 

Dolvatlon. — Code  civ.  poo.,    1 127,    except  as  to     946,  L.  1909,  oh.  65;  originaDy  revised  from  R.  S.,  pt.  8"^ 
issue  of  new  execution,  which  has  been  covered  under     oh.  7,  tit.  6.  §  28,  as  am.  by  L.  1873,  eh.  299k 
"execution"  ({  769,  ante).    §  127,  as  am.  by  L.  1895,  oh. 


art  48 


ARREST,  GRANTING,  ETC. 


S$833,  834 


ARTICLE  48 
Arrest,  granting,  executing  and  vacating  the  order 

Bee.  833.  Facts  to  be  shown  to  obtain  order  of  arrest. 

834.  Complaint  or  amended  complaint  as  part  of  the  moving  papers. 
83ft.  Terms  of  undertaking. 

836.  Security  upon  order  of  arrest  granted  by  the  ooort. 

837.  Seouri^  dispensed  with  in  certain  easss. 

838.  Optional  directions  in  the  order  of  arrest. 

839.  Copies  of  papers  to  be  delivered  to  defendant;  time  of  service. 

840.  Arrest;  how  made. 

84 1«  Qeneral  provision  as  to  privilege  from  arrest;  discharge  of  privileged  person.  , 

842.  Time  wiuiin  which  to  apply  to  vacate  order,  reduce  bail  or  increase  security. 

843.  Vacating  order  on  ground  of  insufficient  complaint. 

844.  How  aod  to  whom  appUcaUon  to  vacate,  or  for  other  relief  affecting  the  order,  shall  be  made;  new  proofs. 

845.  limitation  as  to  new  proof  on  application  to  vacate. 

846.  Discharge  of  defendant  from  arrest,  actual  or  impending,  for  inexcusable  or  oolluaive  delays  in  proseeuting 

suit  or  remedy. 


§  833.  Facts  to  be  shown  to  obtain  order  of  arrest 

Before  an  order  of  arrest  shall  be  granted,  the  existence  of  a  cause  of  action  sufficient 
to  establish  the  right  to  an  arrest,  or,  where  the  right  to  arrest  depends  partly  on 
extrinsic  facts,  the  existence  of  a  cause  of  action  and  facts  sufficient  to  authorize  the 
order,  shall  be  shown  to  the  satisfaction  of  the  court  or  judge.  Where  a  specific  allega- 
tion in  the  complaint  is  necessary,  by  statute,  to  an  arrest  of  the  defendant,  the  com- 
plaint or  a  copy  thereof  or  a  proposed  amended  complaint  must  be  produced. 


DwiTfttloik.— Code  dv.  proc.,  §  667.  rewritten.  The 
last  sentence  eipresB<«  the  actual  practice.  The  provision 
of  code  civ.  proc.  section  relating  to  proof  of  amount  ol 
bail  is  transferred  to  a  rule.  See  rules  of  dvi  1  r  raotice,  81 . 
I  667,  as  am.  by  L.  1879.  ch.  642;  originally  revised 
from  code  of  proq^  1 181. 

Complaliik — Failure  to  serve.  Lewis  v.  Pollack, 
85  App.  Div.  577,  83  N.  Y.  Supp.  287;  lichstrahl  v. 
Lwchstrahl,  38  Misc.  331.  77  N.  Y.  Supp.  9(X).  Defective 
verification.  Voorhees  Rubber  Mfg.  Co.  v.  McBwen, 
111  App.  Div.  541.  97  N.  Y.  Supp.  942. 

Sanlclciicy  of  alDi|»Tlte.— Englehardt  Co.  v.  Ben- 
iamin,  2  App.  Div.  91.  87  N.  Y.  Supp.  531;  Wolfsohn 
Bras.  Co.  V.  Laniit,  141  App.  Div.  420.  125  N.  Y.  Supp. 
1306;  Valentine  v.  Gonsales,  190  App.  Div.  490.  179  N. 
Y.   Supp.   711. 

On  Infomiatloii  And  belleT. — ^Banque  Agricole  v. 
Ungureanu,  53  App.  Div,  234, 65  N.  Y.  Supp.  892;  Markey 
V.  Diamond,  1  Misc.  97,  20  N.  Y.  Supp.  847;  Ammon  v. 
Kellar,  21  Misc.  442.  47  N.  Y.  Supp.  695;  Thomnson 
V.  Best,  4  N.  Y.  Supp.  229;  Martin  v.  Qrons,  4  N.  Y. 
Sopp.  337, 16  (^.  Proc.  Rep.  235;  Brooklyn  Daily  Union 
V.  Havward,  11  Abb.  N.  8.  235;  Jordan  v.  Harrison,  13 
Civ.  Proc.  Rn>.  445;  Whitlock  v.  Roth,  5  How.  Pr.  143, 
10  Baxb.  78:  BeU  v.  Mali,  11  How.  Pr.  254;  Crandall  v. 
Bfyan,  16  How.  Pr.  48.  5  Abb.  Pr.  162;  Peel  v.  Elliott, 
16  How.  Pr.  481;  Blason  v.  Bruno.  21  How.  Pr.  112,  33 
Baib.  620:  Satow  v.  Beisenbener,  25  How.  Pr.  164;  De 
Mierth  v.  8&^er»  26  How.  Pr.  419;  City  Bank  v.  Lumley, 


28  How.  Pr.  397;  Dreyfus  v.  Otis.  54  How.  Pr.  406;  Jonsa 
V.  Piatt,  60  How.  Pr.  73;  Plotniek  v.  Plotniok.  186  App. 
Div.  15,  172  N.  Y.  Supp.  584. 

Action  for  moneys  reedred  liy  ■gent  In  fldadary 
CMMClCy. — Vandeweghe  v.  Schwarti.  187  App.  Div. 
2197176  N.  Y.  Supp.  342. 

Proof  rwrnlred. — Cormier  v.  Hawkins.  69  N.  Y.  188; 
Segelken  v.  Meyer,  94  N.  Y.  473;  CunninsJiam  v.  Dady, 
119  App.  Div.  89,  103  N.  Y.  Supp.  852;  Gould  v.  Sher- 
man, 10  Abb.  Pr.  411;  HitchraxJk  v.  Peterson,  14  Hun 
389;  People  v.  Snaith,  57  Hun  332,  10  N.  Y.  Supp.  589; 
Moore  v.  Becker,  13  N.  Y.  St.  Rep.  567;  Martin  v.  Van- 
derlip.  3  How.  Pr.  265;  Pindar  v.  Black,  4  How.  Pr.  96; 
Griswold  v.  Sweet,  49  How.  Pr.  171. 

Fraod. — ^Mann  v.  Christopulus.  87  App.  Div.  222, 
84  N.  Y.  Supp.  372;  Kessler  v.  Levy.  11  Misc.  275,  32 
Y.  N.  Supp.  260.  J 

Filse  representations. — McDonald  v.  Convii,  13 
N.  Y.  Supp.  82:  Steinhardt  v.  Beer.  16  N.  Y.  Supp.  609; 
Cox  V.  Dwyer.  17  N.  Y.  Supp.  713;  Phelps  v.  MaxweU, 
2  Abb.  N.  C.  459;  Draper  v.  Beers,  17  Abb.  Pr.  103. 

Disposal  of  property.— Wheaton  v.  Fay,  62  N.  Y. 
275;  Engelage  v.  Riurmond,  18  N.  Y.  Supp.  364;  Moller 
V.  Ainar,  11  Abb.  N.  8.  233;  MuUer  v.  Perrin,  14  Abb. 
N.  S.  95;  Fruet  v.  Willard,  9  Barb.  440;  Courter  v.  Mo- 
Namara.  9  How.  Pr.  265. 

Mallelons  prosecntlon.— Reiss  v.  Levy,  166  App. 
Div.  1,  150  N.  Y.  Supp.  440;  Diad  v.  Bhibi^,  49  Misc. 
315,  99  N.  Y.  Supp.   188. 


§  834«  Complaint  or  amended  complaint  as  part  of  the  moving  papers. 

Upon  an  application  for  an  order  of  arrest,  an  allegation  of  a  verified  complaint  or 
amended  complaint^  oqered  as  proof  of  any  fact,  shall  have  the  effect  only  of  an  affi- 
davit. If  the  order  of  arrest  be  applied  for  after  service  of  the  complaint,  the  plaintiff 
may  present  to  the  court  or  judge  an  amended  complaint  setting  forth  a  cause  of  action 
In  which  an  arrest  is  authorized  and  any  allegation  essential  to  an  arrest.  If  the  order 
of  arrest  be  granted,  service  of  any  such  amended  complaint  shall  be  deemed  ordered 
without  a  specific  direction  therefor. 

BcrlfatlOB.— Firtt  sentenoe  new,  but  is  in  harmony  v.  Schwenk.    62  Hun  674,  17  N.    Y.    Supp.  84:  Mo- 

wllli  deeisioos.     Seeond  and  third  sentences  supersede  Bride  v.  Langan,  10  N.  Y.  Supp.  653;  Moffat  v.  Fulton, 

eode  dv.  proo.,  t  668,  in  part.    §  558,  as  am.  by  L.  1879,  132  N.  Y.  507;  Elngelliardt  Co.  v.  Benjamin,  2  App.  Div. 

sh.  541^  L.  1886,  eh.  672;  originaUly  revised  irom  eode  of  91,  37  N.  Y.  Supp.  531. 

prae.,  §188.  AmeiMled    eomplaliit. — ^Reinboth    v.    Ederiieimer, 

Oomplalatr-Mcffat  v.  Fulton,  132  N.  Y.  607;  Qenin  134  N.  Y.  Supp.  16. 


§$  835-839  CIVIL  PRACTICE  ACT  art.  48 

§  836.  Terms  of  undertaking. 

The  written  undertaking  on  the  part  of  the  plaintifif ,  where  security  is  not  dispensed 
with  or  otherwise  regulated  by  statute,  shall  be  to  the  effect  that  if  the  defendant  re- 
covers judgment  or  if  it  is  finally  decided  that  the  pUdntiff  was  not  entitled  to  the 
order  of  arrest,  the  plaintiff  will  pay  all  costs  which  may  be  awarded  to  the  defendant 
and  all  damages  which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  must  be  at  least  equal  to  one-tenth  of  the  amount 
of  bail  required  by  the  order  and  not  less  than  two  himdred  and  fifty  dollars. 

Dertvmtlon.— Code  §  659,  amended.     The  statement  136;  Moaee  v.  Waterbuiy  Button  Co.,  37  N.  Y.  Super, 

that  eeourity  is  required  generally  ii  found  in  general  Ct.  893. 

provimonsrelating  toprovinonal  remedies.  ($8]0,  aiie).  lAMhWtf  of  foretles. — Krause   ▼.   Kutherford,   46 

The  exception  in  favor  of  a  cause  of  action  under  code  App.  Div.  132,  60  N.  Y.  Supp.  1047;  Kedc  v.  Gross,  6 


dv.   proc.,  S  649,  subd    3,  is  made  a  separate  section.  Misc.  438.  26  N.  Y.  Suj^.  llll;  Schuyler  t.  Ihiglert,  10 

infra  ({  837).    §  669,  as  am.  by  L.  1879,  ch.  642;  origin-  Daly  463. 

ally  revised  from  code  of  proe.,  1 182,  first  sentence,  as        Depeslt    In    lieu    of    imderteldiic.— Tumstall    v. 

am.  by  L.  1876,  ch.   28.    -  Winton,  31  Hun  231. 

Form  of  andertoldnK.— Bennett  v.  Mulry,  6  Misc.        Purpose  of  «ndertaldiig,  dmmaf  e«  In  action  apoiL. 

304,  26  N.  Y.  Supp.  790;  Keck  v.  Gross,  6  Misc.  438,  26  —Krausev.  Rutherford,  46  App.  Div.  132,  60N.  Y.  Sudd. 

N.  Y.  Supp.  1111;  Oshea  v.  Kohn,  33  Hun  114;  Ensign  1047;  Cook  v.  National  Surety  Co..  169  App.  Div.  666, 

V.  Nelson,  1  N.  Y.  Supp.  686.  21  Abb.  N.  C.  821.  166  N.  Y.  Supp.  493;  Metropolitan  Concert  Co.  v.  Sperry, 

BecoTery  of  Judsmeni  or  OnAi  derision* — Krause  68  Hun  470,  12  N.  Y.  Supp.  494;  Furber  v.  McCartl^, 

V.  Rutherford,  46  App.  Div.  132,  60  N.  Y.  Supp.  1047;  12  N.  Y.  Supp.  794,  20  Civ.  Proc.  Rep.  229;  Sutoriua 

Krause  v.  Rutherford,  81  App.  Div.  341,  81  N.  Y.  Supp.  v.  Dunstan,  13  N.  Y.  Supp.  601,  20  Civ.  Proc.  Rep.  241; 

466;  Hellen  v.  Jones.  2  Misc.  249,  21  N.  Y.  Supp.  943;  Sperry  v.  Hellman,  13  N.  Y.  Supp.  899,  20  Civ.  Proc. 

Sperry  v.  Hellman,  2  Misc.  414,  21  N.  Y.  Supp.  1014;  Rep.  218;  Bamberger  v.  Kahn.  6  N.  Y.  St.  R^.  707. 
Squire  v.  McDonald,  2  Misc.  422,  21  N.  Y.  Supp.  1026;        AcMon  on  andertaldnc  pending  Appeal  Is  prema- 

Ferris  v.  Tannebaum,  16  N.  Y.  Supp.  296,  27  Abb.  N.  C.  tore.— Cook  v.  National  Surety  Go..  169  App.  Div.  656. 

166  N.  Y.  Supp.  493. 

§  836.  Security  upon  order  of  arrest  granted  by  the  court. 

Where  the  order  can  be  granted  only  by  the  court,  an  undertaking  on  the  part  of  the 
plaintiff  may  be  dispensed  with.  If  it  is  required,  its  form  and  the  security  to  be  given 
thereupon  must  be  such  as  the  court  prescribes. 

Derivation.-— Code  dv.  proc.,  1 660,  without  chance. 

§  837.  Security  dispensed  with  in  certain  cases. 

Security  shall  not  be  required  upon  granting  an  order  of  arrest  where  the  action  is 
brought  for  a  cause  specified  in  subdivision  nine  of  section  eight  himdred  and  twenty- 
six. 


Derivation.— Code  dv 

viaion  referred  to  is  code 
eovers  an  action  acainet 


iv.  proc.,  1 669,  part.  The  pro-  propriattn|[  funds  or  property.  (  669,  as  am.  bv  h.  1879, 
i  dv.  Droo.,  J  649,  subd.  3,  which  ch.  642;  originally  revised  from  code  of  proc.,  f  188,  fint 
i  a  public  ofiocer,  etc.,  f<x  misap-     sentence,  as  am.  by  L.  1876,  ch.  28. 

§  838.  Optional  directions  in  the  order  of  arrest. 

The  order  may  be  directed  either  to  the  sheriff  of  a  particular  county  or,  generally, 
to  the  sheriff  of  any,  county.  The  plaintiff's  attorney,  at  his  option,  by  an  indorsement 
upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the  copy  thereof  delivered 
to  the  sheriff,  may  fix  a  time  within  which  the  defendant  must  be  arrested.  In  such 
case,  he  cannot  be  arrested  afterward  under  the  same  order,  unless  the  time  be  extended 
by  tile  court,  for  cause. 

Derivation.— Code  civ.  proc.,  §661,    second,  fourth  70,  35  How.  Pr.  209;  N.  Y.  C.  A  H.  R.  R.  R.  Co.  v.  Shep- 

and  fifth  sentences.     The  new  matter  beginning  wit^  herd,  10  Civ.  Proc.  Rep.  163. 

"unless"  is  to  prevent  a  restricted  interpretation  of  the  Statement  of  jrroands. — Ouali  v.  Nelson,  39  App. 

broad  section  (}  98,  ante)  relative  to  extension  of  time  in  Div.  18, 56  N.  Y.  Supp.  865;  Blanck  v.  Nelson,  39  App. 

f^ich  any  act  may  be  done.  Div.  21,  56  N.  Y.  Supp.  867. 

Keferenee. — Order   to  state  grounds  briefly,  C.  P.  A.,  Snbserlptton   hj   attorney- — ^Thompeon  v.    Fried- 

t  821,  ants.  burg,  64  How.  Pr.  519:  Mather  v.  Hannaur,  66  How.  Pr.  1. 

Contents  In  senerml.— Tracy  v.  Veeder.  60  Barb.  Amendment  of  order.— Globe  licaf  Tobacco  Co.  v. 

Lockhurat,  186  App.  Div.  881,  172  N.  Y.  Supp.  266. 

§  839.  Copies  of  papers  to  be  delivered  to  defendant;  time  of  service. 

The  order  of  arrest,  or,  where  it  was  granted  by  the  court,  a  certified  copy  thereof, 
subscribed  by  tha  plaintiff's  attorney,  and,  in  either  case,  the  papers  upon  which  the 
order  was  granted,  with  the  undertaking,  if  any,  must  be  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof.  An  order  of  arrest 
cannot  be  served  after  final  judgment,  except  an  order  which,  by  statute,  can  be  granted 
only  by  the  court. 

Derlvmtlon. — Code    civ.     proc.,    1 662,    eliminating  Faflore  to  deliver  eopy  of  andertftldnc.— ^eoker- 

■econd  sentence  as  unneceasarv.     Last  sentence  ia.  in  hoff  v.  Ahlhom,  2  Abb.  N.  C.  372;  Mather  v.  Hannaur, 

effect,  the  second  sentence  of  code  civ.  proc.,  1 651.  1662,  65   How.   Pr.    1. 

a«  am.  by  L.  1877,  ch.  416.  L.  1879,  ch.  642;  originaiiy  FaUore  to  file  affldATlts.— Bank  of  Havana  v.  Moore, 

partly  revised  from  code  of  proc..  I  184.    |  651,  as  am.  6  Hun  624;  Barker  v.  Cook,  40  Barb.  264,  26  Uo^.  Pr. 

by  L.  1877,  ch.  416,  L.  1886.  oh.  672.  19a 


art.  48 


ARREST,  GRANTING,  ETC. 


§  840.  Arrest;  how  made. 

The  sheiifif  must  execute  the  order  by  arresting  the  defendant,  if  he  is  found  within 
his  county,  and  keeping  him  in  custody  imtil  discharged  by  law. 

Bcrlfmtlon.~Code  dv.  proe.,  §  563,  without  ohuiae;  860«:  penal  1..  f  1839;  axreit  of  jadgment  debtor,  C.  F. 

orkhially  revised  from  code  of  proc.,  f  185,  first  elaafle.  A.,  §M7. 

tefenneM.—- ConfiAenumt  of  dvil  prieonert,  priaon  Joriiidlcdoii  off  •liMiff.—Fiaher  y.  Young,  41  Misc. 

L*.  H24,  361;  civil  righto  1.,  173:  jail  liberties  and  lia«  662.  85  N.  Y.  Supp.  115;  Harland  ▼.  Howard,  57  Hun 

UUty  for  eeeapes,  prison  1.,  H  867-360;  362-M9,  869a-  113,  10  N.  Y.  Supp.  449. 


§  841.  General  provision  as  to  privilege  from  arrest;  discharge  of  privileged 
person. 

This  act  does  not  abridge  or  affect  a  privilege  from  arrest  ^ven  by  law  or  a  right 
of  action  for  a  breach  thereof.  A  privileged  person  is  entitled  to  be  discharged  from 
arrest,  where  other  provision  is  not  made  therefor  by  law,  by  the  court  or  a  judge  thereof, 
or  by  the  county  judge  of  a  coimty  where  the  arrest  was  made.  The  order  must 
be  made  upon  proof  of  the  facts  entitling  the  applicant  to  the  discharge;  and  the  arrest 
and  discharge  are  not  a  bar  to  a  new  arrest  after  the  privilege  has  ceased.  The  court 
or  judge  may  make  the  order  without  notice,  or  may  require  notice  to  be  given  to  the 
sh^iff  or  to  the  plaintiff,  or  to  both. 

Vlolfttlttn  off  pvlfflege^— Matter  of  Lamport,  21  Hun 
154. 

WalTor.— Kelly  ▼.  MoCorndok,  28  N.  Y.  818:  Cole  ▼. 
McCIeUan,  4  Hill  59;  Fanner  ▼.  Bobbins,  47  How.  Pr. 
415. 


u — Code  ciy.  proo.,  1 664,  as  am.  by  L. 
1895,  eh.  946,  amended.  Under  tae  general  provisions 
(f  816,  ante)  relating  to  provisional  remedies  the  proof 
is  to  be  by  affidavit  or  otner  written  evidenoe. 

Pwsoii  pri?ltefed  fflom  Arrest. — ^Parker  v.  Maroo, 
136  N.  Y.  685;  Jenkins  v.  Smith,  57  How.  Pr.  171;  Ma- 
thews T.  Tufts,  62  How.  Pr.  508. 


§  842.  Time  within  wtuch  to  apply  to  vacate  order,  reduce  bail  or  increase 
security. 

The  time  within  which  the  defendant  may  apply  to  vacate  the  order  or  to  have  the 
bail  reduced  or  the  security  by  plaintiff  increased  may  be  limited  by  rules,  except  that 
an  application  to  vacate  on  the  ground  that  the  complaint  fuls  to  set  forth  a  cause  of 
action  in  which  an  arrest  is  authorized  or  an  allegation  essential'  to  an  arrest  may  be 
made  at  any  time  after  the  complaint  is  served. 


D«fflfatloB.>-8ubttitute  for  code  olv.  proe.,  §567, 
as  am.  by  L.  1877,  oh.  416;  originallypartly  revised  from 
eode  of  proe.,  f  183,  in  part,  and  §204.  The  oode  dv. 
proe.  section,  so  far  only  as  it  eooferred  the  tight  of  a 
aefendant  to  apply  for  a  vaoatioa  of  the  oider,  was  un- 
neeeamr^,  i(h  toe  power  to  vacate  Is  Inherent  in  the  court. 
Regnlatang  the  time  for  making  the  appUoation  is  ^cqperly 
a  si^ieet  for  rulsB.  and  the  above  seeUon  provides  ao- 
oormt^j  except  as  to  an  iH^catlon  founded  on  the 
failure  oi  the  oomplaint  to  state  a  cause  of  action  or 
allegataon  justifying  the  arrest.  By  oode  dv.  proo.,  §  568 
the  Ume  to  ai^ri^  to  vacate  on  the  latttf  ground  was 
unlimited.  It  is  not  eonedvable  that  anyone  would  de- 
■re  the  adoption  of  a  rule  to  provide  that  an  arrest,  in 
an  action  in  which  no  arrest  whatever  is  authorised  by 
law,  might  ripen  into  a  right  to  hold  the  defendant  by 
Us  mere  failure  to  raise  the  point  in  a  given  tame,    llie 


right  to  question  the  complaint  in  such  case  is  analogous 
to  the  right  to  assail  it,  at  any  stage,  for  failure  to  set 
forth  facts  suffident  to  constitute  a  cause  of  action,  or 
for  lack  of  jurisdiotion,  when  there  is  no  arrest  and  when 
the  defendant  failed  to  demur. 

Rcfference. — Rules  of  dvil  praotioe,  83. 

ADpllaitioii.--New  Haven  Web  Co.  v.  Fettia,  125 
N.  Y.  366. 

OlUect  off  ieetloB.~Martin  v.  Oross,  4  N.  Y.  Supp. 
337,  16  Civ.  Proo.  Rep.  235. 

BMiewal  off  motloii.— Mills  v.  Rodewold,  13  Huid 
439. 

■uunliuitloB  off  gflldftvlta.— Levy  v.  Bemhard,  2 
App.  Div.  336,  37  N.  Y.  Supp.  849. 

Waiver  by  flvlas  tall.— Sibley  v.  Smith,  67  ApP. 
Div.  514,  73  N.  YTSupp.  977;  Marks  v.  Qoetohius.  60 
Misc.  143.  112  N.  Y.  Supp.  1009. 


§  M3.  Vacating  order  on  ground  of  insufficient  complaint. 

The  service  of  a  complaint  which  fails  to  set  forth  a  cause  of  action  in  which  an 
anest  is  authorioed  or  an  allegation  essential  to  the  right  of  arrest  shall  be  ground  for 
vacatiDg  the  order  of  arrest,  subject  to  the  power  of  the  court,  upon  plaintiff's  motion, 
at  any  time,  to  permit  the  complaint  to  be  amended,  to  sustain  the  order,  with  or  with- 
out terms.  Before  the  detennination  of  a  motion  to  vacate  an  order  of  arrest,  the  court 
or  judge  hearing  the  motion  may  permit  the  plaintiff,  without  notice,  to  amend  the 
complaint,  to  sustain  the  order. 

P«lf>tloe.~N»w.     Supersedes  part  of  oode  dv.  Vacating  ordar  for  Insufllcieni  comi^liit. — ^New 

proe.,  I  568,  which  was  too  restrictive  and  not  ooezten-  Haven  Web  Co.  v.  Ferris,  125  N.  Y.  364;  Novotny  v. 

dve  with  the  general  powers  of  amendment  elsewhere  Kodoff,  214  N.  Y.  12,  16;  Vock  v.  Auterboum,  66  Misc. 

(I  822.  ante)jirovided  for  by  the  oonmuttee.    § 558,  as  222,  122  N.  Y.  Supp.  1023;  Rdnboth  v.  Ederiidmer.  134 

am.  by  L.  1879,  ch.  642,  L.  1886,  eh.  672;  originally  re-  N.  Y.  Supp.  16;  Lennon  v.  Bnmdt,  4  N.  Y.  Supp.  2.  21 

vised  from  oode  of  proc.,  {183.  Abb.  N.  C.  257. 

§  844.  How  and  to  whom  application  to  vacate,  or  for  other  relief  affecting  the 
order,  diaU  be  made;  new  proofs. 

An  application  to  vacate  the  order,  reduce  the  amount  of  bail  or  increase  security 
given  by  the  plaintiff,  may  be  founded  only  upon  the  papers  upon  which  t^e  order  was 


|§  845,  846  CIVIL  PRACTICE  ACT  art.  48 

granted;  in  which  case,  it  must  be  made  to  the  court,  or,  if  the  order  was  gnnited  by 
a  judge  out  of  court,  to  the  same  judge,  in  court  or  out  of  court,  and  with  or  without 
notice,  as  he  deems  proper.  Or  it  may  be  founded  upon  proof,  on  the  part  of  the  drfend- 
ant,  or  upon  the  complaint  where  it  was  not  part  of  the  papers  on  which  the  order  was 
granted,  in  which  case,  it  must  be  made  to  the  court,  or,  if  the  order  was  granted  by. 
a  judge  out  of  court,  to  any  judge  of  the  court,  upon  notice.  If  founded,  whoDy  or 
partly,  upon  proof,  it  may  be  opposed  as  a  matter  of  course  by  new  proof  on  the  pairt 
of  the  plaintiff. 

DeriTfttioil. — Code  oiv.  proc.,  $  568.  in  part,  as  am.  by  a  single  day  micht  work  irreparable  damase,  waa  mov» 

L.  1877,  oh.  416,  amended;  originany  a  substitute  for  essential  than  the  immediate  dissolution  of  an  order  of 

code  of  proo.,  S  205.    The  elimination  of  the  clause  be-  arrest  or  warrant  of  attadiment.     (e)     On  the  other 

ginning  "and  the  application"  is  to  harmonise  the  seo-  hand,  by  reason  of  the  greater  injury  that  might  result 

tion  with  a  general  provision    ({822,  ante)  permitting  to  plaintiflf  by  an  ill-advised  exercise,  ex  parte,  of  the 

the  court  to  allow  defects  to  be  supplied  by  new  proof  power  to  vacate,  it  was  provided  (code,  {  626)  that  the 

on  the  part  of  the  plaintiff,  where  the  motion  to  vacate  injunction  could  not  be  vacated   without  notice  except 

is  on  notice,  even  tnoush  the  motion  be  founded  on  the  by  the  judge  who  granted  it  or  who  held  the  court  where 

original  papers  only.    The  provision  giving  the  plaintiff  it  was  granted  or  the  appellate  division,  unless  the  ab- 

the  absolute  right  to  adduce  new  prooC  where  the  motion  sence  or  disability  of  such  judge  and  that  great  iojui/ 

to  vacate  is  itself  founded  on  proof,  is  of  course  retained,  would  result  from  delay  be  proven  by  affidavit.     This 

The  insertion  of  the  provision  relating  to  motion  to  safeguard  to  the  plaintiff  was  more  than  a  mere  item  of 

▼acate  for  insufficiency  of  the  complaint,  where  Uie  com-  inrocedure  and  has  not  been  disturbed  by  the  legislature 

plaint  was  prepared  and  served  after  the  granting  of  ainee  it  became  a  statute  forty  years  ago. 
the  order,  simply  states  the  practice  as  it  is.   Such  motion        The  foregoing  distinctions  prevent  a  satisfaotory  blend 

is  upon  notice.  of  the  procedure,  and  the  above  explanation  is  made  on 

TJbe  conoludini(  portion  of  {  568,  not  covered  by  the  account  of  a  suggestion,  which  has  -appeared  repeatedly, 

above  section,  is  included  in  the  next  section.  that  the  procedure  to  vacate  an  order  of  arrest,  warrant 

The  committee  devoted   much  thought  and  effort  in  of  attachment  or  order  for  temporary  injunction  be  made 

An  attempt  to  make  uniform  the  iM'ocedure  to  vacate  uniform. 

an  order  of  arrest,  warrant  of  attadiment  and  temporary  Upon  what  papen  made. — Levy,  v.  Bernard,  2 
injunction.  This  might  be  accomplished  with  respect  App.  Div.  336,  3/  N.  Y.  Supp.  849;  Maniscalco  v.  Slam- 
to  arrest  and  attachment,  because  the  procedure  in  both  owtix,  123  App.  Div.  690,  108  N.  Y.  Supp.  65;  Martin 
oases  now  is  the  same  (code  dv.  proc.,  §1568,  683).  v.  Lynch.  14  Misc.  47,  35  N.  Y.  Supp.  135;  Boyer  v. 
There  would  be  little  use,  however,  in  covenng  the  pro-  Fenn,  19  Misc.  128, 43  N.  Y.  Supp.  633;  Argntve  v.  Black- 
'Oedure  as  to  only  two  of  the  proviaonal  remedies.  A  man,  25  Misc.  664,  56  N.  Y.  Supp.  412;  Phillips  v.  Woi^ 
so-called  general  provision  has  no  value,  as  such,  if  it  tendyke,  31  Hun  192;  Ensign-  v.  Nelson,  1  N.  Y.  Supp. 
be  full  of  exoeptions.  It  is  impracticable  to  include  all  685,  24  Abb.  N.  C.  321;  Scott  v.  Williams,  28  How.  n. 
three  remedies  in  a  single  scheme  of  procedure  to  vacate  393;  Evans  v.  Holmes,  46  How.  Pr.  515. 
the  order  or  warrant,  owing  to  obstacles  arislns  with  Before  whom  made. — Sutton  v.  Sabey,  32  Hun 
respect  to  injunctions.  Under  code  dv.  proc.,  the  follow-  557;  Moeer,  etc.,  Co.  v.  Lawrence,  60  Hun  137,  14  N.  Y, 
'  ing  distinctions  existed  between  injunction  and  arrest  Supp.  540. 
or  attachment:  (a)  The  granting  of  an  injunction  was  Notice  of  motion. — Skinner  Mfg.  Co.  v.  Fagvison. 
often  required  to  be  upon  notice,  either  by  statute  or  38  Misc.  121,  77  N.  Y.  Supp.  lOl,  revg.  36  Misc.  836,  74 
direction  of  the  court;  hence  the  necessity  of  a  spedal  N.   Y.   Supp.   035. 

provision  requiring  notice  of  an  application  to  vacate  an        When  motion  granted. — Bowen  v.  True,  53  N.  Y. 

injunction  so  granted,  and  also  a  saving  clause  to  allow  640;  Bamett  v.  Selling,  70  N.  Y.  492,  3  Abb.  N.  C.  83; 

the  application  in  such  case  only  where  the  injunction  Madge  v.  Puig,  71  N.  Y.  608;  Toffey  v.  Williams,  3  Him 

order  itsdf  permits   tiie  applicaUon,  it  bdng  a  general  217;  Peck  v.  Lombard,  22  Hun  63;  Knight  r.  AbeU,  48 

proposition  that  a  party  may  have  but  one  "day  in  court"  Hun  605,  1  N.  Y.  Supp.  288;  McClurs  v.  Levv.  08  Hun 

on  the  same  question,  subject,  of  course,  to  an  appeal.  525,  22  N.  Y.  Supp.  1006;  Bailey  v.  Prince.  5  N.  Y.  Supp. 

(b)     The  code  ((626)    provided  that  defendant  might  896;  Ballouhev  v.  Cadot,  3  Abb.  N.  S.  *  122;  Clark  v. 

apply  without  notice,  on  the  original  papers  only,  to  Pinkney,  50  Barb.  226;  Sniffen  v.  Parker,  8  Civ.  Ptoc  ^ 

vacate  an  injunction,  granted  without  notice,  if  the  ap-  Rep.  393;  Bonn  v.  Block,  13  Civ.  Proc.  Reff.  275;  Miller 

plication  were  made  to  the  judge  who  granted  it  or  held  v.  Parks,  66  How.  Pr.  159. 

the  court  where  it  was  granted  or  to  the  appellate  division.         Stlnulation   not  to  sue. — Faulkner  v.  Mor^y,  22 

This  differed  from  arrest  and  attachment  in  that  the  Hun  379;  Northern  R.  Co.  v.  Caxpentier,  13  How.  Pr. 

oourt  OT  judge,  in  those  cases,  might  require  notice  to  be  222,  4  Abb.  Pr.  47;  Stewart  v.  Pottar.  37  How.  Pr.  68; 

given.     The  distinction  seemed  to  be  founded  on  the  Mayer  v.  Rothschild,  59  How.  Pr.  610;  Thompson  r. 

sound  proportion  that  the  right  to  an  instant  dissolution  Smith,  1  Civ.  Proc.  Rep.  398,  affd.,  89  N.  Y.  602;  Umball 

of  an  unlawful  injunction,  the  continuance  of  which  for  v.  Flagg,  8  N.  Y.  Supp.  469,  15  Daly  496. 

§  846.  Limitation  as  to  new  proof  on  application  to  vacate. 

When  new  proof  is  permissible  as  a  matter  of  course,  under  the  preceding  section,  in 
opposition  to  an  application  to  vacate  the  order,  the  court  or  judge  may  limit  such 
proof  to  matters  tending  to  sustain  a  ground  of  arrest  recited  in  the  order,  when  the 
substantial  rights  of  the  defendant  shall  so  require;  provided,  however,  that  if  the  defend- 
ant relies  on  a  discharge  in  bankruptcy  or  discharge  or  exoneration  in  insolvent  pro- 
ceedings, the  plaintiff  shall  be  permitted  to  show  any  matter  in  avoidance  thereof 
which  he  might  show  upon  the  trial. 

]>crlnitloil. — Code  civ.  proc.,  (  568,  in  part,  amended,  admit  anv  such  proof  and  then,  pursuant  to  a  general 

The  csBontinl  change  is  that  the  plaintiff,  opposing  a  section  (f  822,  ante)  of  "proviiional  remediss,**  to  per- 

motion  to  vacate  on  aflSdavits,  is  not  absolutely  pre-  mit  the  order  and  its  recitals  to  be  amended, 

vented  f^om  offering  proof  to  sustain  the  order  where  §668,  as  am.  by  L.  1877,  ch.  416;  originally  a  siibstftute 

the  recitals  in  the  order  are  also  defective.    The  above  for  code  of  proo.,  (  205. 
section  gives  the  court  or  judge  a  judicial  discretion  to 

§  846.  Discharge  of  defendant  from  arrest,  actual  or  impending,  for  inezctts- 
able  or  collusive  delays  in  prosecuting  suit  or  remedy. 

Except  in  a  case  where  an  order  of  arrest  can  be  granted  only  by  the  court,  if  the 
plaintiff  imreasonably  delay  the  trial  of  the  action  or  neglects  to  enter  judgment  tib^ere- 
in  within  ten  days  after  it  is  in  his  power  to  do  so,  or  neglects  to  issue  execution  against 


r 


art  48  ARREST,  GRANTING,  ETC.  §  846 

the  person  of  the  defendant  within  ten  days  after  the  return  of  the  execution  against 
the  property,  and  in  any  event  neglects  to  issue  the  same  within  three  months  after 
the  entry  of  the  judgment,  or  whenever  it  shall  appear  to  the  satisfaction  of  the  court 
that  the  plaintiff  in  an  action,  or  a  judgment  creditor  in  a  judgment,  delays  the  enforce- 
ment of  his  remedies  therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor  to 
remain  in  prison  under  the  mandate  in  any  other  action,  before  the  issuing  of  the  man- 
date in  favor  of  such  creditor,  so  as  to  produce  a  continued  and  extended  imprison- 
ment by  virtue  of  the  separate  mandates  in  the  different  actions,  the  defendant,  upon 
his  application,  made  upon  notice  to  the  plaintiff,  must  be  discharged  from  custody 
if  he  has  already  been  ti^en  under  the  mandate  against  him  in  such  action,  or  if  he 
has  not  yet  been  imprisoned  therein,  be  relieved  from  imprisonment  by  virtue  of  such 
mandate,  by  the  court  in  which  the  action  was  commenced,  unless  reasonable  cause  is 
shown  why  the  application  should  not  be  granted.  A  defendant  discharged  as  pre- 
cribed  in  this  section  shall  not  be  arrested  upon  an  execution  issued  upon  the  judgment 
in  the  action. 

DwIfStloB. — Code  dy.  proc.,  (  572,  as  tun.  by  L.  Andrews  y.  QardiAsr,  185  App.  Dir.  477,  173   N.  Y. 

1877.  oh.  416,  L.  18S2.  oh.  397.  L.  1886.  oh.  672,  without  Supp.  1. 

chaofe;  origiiiAUy  revised   from  code  of  proo.,  \  288,  in  Oetoy  of  trIaL— GoCf  v.  Chsriier.  44  Maso.  28.  89 

pert,  R.  8..  pi.  8,  oh.  8,  tit.  17.  $f  36.  37.  N.  Y.  Supp.  722:    Havemeyer   Sugar  Rafinins  Co.  v. 

^  Ameodmeai  of  t8§l. — Havermeyar  Sugar  Refining  Taussig.  44  Hiu  475;  lAmpman  v.  Smith.  7  N.  Y.  Supp. 

Co.  ▼.  Taussig,  44  Hun  475.  922.  17  Civ.  Pipe.  Rq;>.  19;  HoweU  v.  TaiMsig.  12  Ciy. 

Objeel  or  seetioii.— Moffat  v.  Fulton,  132  N.  Y.  Proo.  Rep.  252. 

507-iU2O.  Eatry  of  Jiiigmtmt     Wnnsormnn  v.  Benjamin.  88 

Appllcatloii.~People  ex-  rel.  Harris  r.  QUI,  85  App.  App^  Div.  1. 81  nT  Y.  Supp.  489;  Wassermao  v.  Benjamin, 

Div.  192.  83  N.  Y.  Suop.  135.  affd.,  176  N.  Y.  603;  Wu-  91  App.  Div.  547.  86  M.  Y.  Supp.  1022;  Purcell  v.  I^ynoh, 

senum  v.  Benjsmin.  ^  App.  Div.  1.  84  N.  Y.  Supp.  489;  92  iVlisc.  148.  155  N.  Y.  Supp.  101. 

Weinus  v.  Light  (1918).  183  App.  Div.  591;  Kreiser  v.  Delay  la  eieeaiton. -Steamship  Richmond  Hill  Co. 

Soofield.  10  Mwc.  350,  31  N.  Y.  dupp.  23;  Lasohe  v.  Dear-  v.  Sager,  31  App.  Div.  288,  52  N.  Y.  Supp.  985;  Lapman 

ing,  23  Misc.  722, 53  N.  Y.  Supp.  58:  Quigley  v.  Baumann.  y.  Smith,  7  N.  Y.  Supp.  922,  17  Civ.  Proc  Rep.  19;  Levi- 

29  Misc.  515,  61  N.  Y.  Supp.  980;  Rogow  v.  Clark,  40  son  v.  Harris,  134  N.  Y.  Supp.  12;  I«fewgas  v.  Solomon,  20 

Mise.  208,  81  N.  Y.  Supp.  688;  Pustet  v.  Twardowski,  92  Abb.  N.  C.  175:  Sefslke  v.  ^an,  22  Abb.  N.  C.  458;  Ryan 

Misc.  232. 155  N.  Y.  Supp.  533;  Reiner  v.  Jewett.  72  Hun  v.  Crane,  12  Civ.  Proc  Rep.  431;  Cellar  v.  Baer,  12  Civ. 

508. 25  N.  Y.  Supp.  273;  HecLNs  v.  Payne,  85  Hun  377,  82  Proc  Rep..  433. 

N.  Y.  Supp.  906;  linden  v.  Feier,  146  N.  Y.  Supp.  1086;  Duty  of  sheriff  to  oboy  order  of  dUcbarge.— Perry 

Sweety.  Norris,  19  Abb.  N.  C.  150. 12 Civ.  Proc.  Rep.  175;  v.  Kent.  88  Hun  407,  34  N.  Y.  Supp.  843;  People  ex  rel. 

Wolfe  v.  Johnson,  230  N.  Y.  256. 


§§  847-S49  CIVIL  PRACTICE  ACT  art  49 
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ARTICLE  49 
Arrest;  discharging  defendant;  bail  or  deposit 

Seo.  847.  Defendant  to  be  diaofaMsed  on  bul  or  depoeit. 

948.  When  defendant  may  elect  to  give  bail^or  to  siye  bond  lor  liberties. 

849.  Undertaking  of  the  bail;  what  to  contain. 

850.  Examination  of  perK>nB  offered  as  bail. 

851.  Delivery  of  papers  to  plaintiff's  attorney;  plaintiff's  aooe|>tance  or  rejection  of  baiL 

852.  Notice  of  justincation;  new  nndertydng,  ii  other  bail  is  given. 

853.  Qualifications  of  bail. 

854.  Justification  of  bail. 

855.  Allowdnoe  of  bail. 

856.  Deposit  of  money  with  sheriff. 

857.  Payment  of  dei>osit  into  court  by  sheriff. 

858.  Substituting  bail  for  deposit. 

859.  How  d^;>osat  disposed  of. 

860.  When  deposit  to  be  paid  to  a  third  person. 

861.  Sheriff,  when  liable  as  bail;  his  discbarge  from  liability. 

862.  Proceedings  on  judgment  against  sheriff. 

863.  Bail  liable  to  sheriff: 

864.  Filing  papers  if  ball  not  given. . 

§  847.  Defendant  to  be  discharged  on  bail  or  deposit. 

The  defendant,  at  any  time  before  he  is  in  contempt,  where  the  order  can  be  granted 
only  by  the  court,  or,  in  any  oUier  case,  at  any  time  before  execution  against  his  per- 
son, must  be  discharged  from  arrest,  either  upon  giving  bail,  or  upQU  depositing  the 
sum  specified  in  the  order  of  arrest.  The  defendant  may  give  bail,  or  make  the  deposit, 
immediately  upon  his  arrest,  at  any  hour  of  the  day  or  night;  and  he  must  have  reason- 
able opportunity  to  send  for  and  to  procure  bail  before  being  committed  to  jail. 

DorivAtion. — Code  civ.  proc.,  f  573.  without  change;  should  be  ezplidt.  Henoe,  it  would  be  impracticable  to 
originally  revised  from  code  of  proc.,  I  186.  The  com-  omit  such  details  and  rely  on  the  general  provisions  re- 
mittee deemed  it  wise  to  retain  several  of  the  ensuing  latinf  to  security. 

sections  of  the  oode  civ.  proc..  practically  intact,  on  ao-  BOset  of  disdiarse. — Boeger  v.  Hoffman*  58  Appw 

count  of  the  requirement  of  tae  above  section  that  the  Div.  540,  69  N.  Y.  Supp.  258. 

defendant  be  admitted  to  bail  "immediately  upon  his  Bflleet  at  Itaial  Jaormeni. — People  ez  rsL  Wolfe  t. 

arrest  at  any  hour  of  the  day  or  night.**    As  this  neces-  Johnson,  230  N.  Y.  256. 

sarily  dispenses  with  judicial  approval  of  the  security.  Amoont  of  tell. — PeopleTv.  Tweed,  5  Hun  382;  Agar 

in  the  first  instance,  and  as  the  sheriff  is  an  officer  of  v.  Haines,  1  N.  Y.  Supp.  212,  15  Civ.  Pix>c  Rep.  6. 
purely  ministerial  functions,  the  details  of  procedure 

§  848.  When  defendant  may  elect  to  give  bail  or  to  give  bond  for  liberties. 

Where  the  defendant  is  actually  confined  in  the  jail  by  virtue  of  an  order  of  arrest, 
and  final  or  interlocutory  judgment  has  been  rendered  against  him  in  the  action,  but 
an  execution  against  his  person  has  not  been  issued,  he  may  elect  either  to  give  a  bond 
for  the  liberties  of  the  jail  or  to  give  bail  or  make  a  deposit,  as  prescribed  in  this  ar- 
ticle. 


]>eriTation. — Code  civ.  proa,  f  574,  without  change,     sureties.    Id.,  f  366;  liability  of  sheiiff  for  escape,  Id.. 
Befereiiccs. — Undertaking    upon    admission    to    jail     ||  361,  369c:  penal  1.,  111097. 1839;  jail  Hbertiea  in  certain 
Uberties,  prison  1.,  ff  364,  365;  surrender  of  prisoner  by     counties,  prison  1.,  §|  367--360. 

§  849.  Undertaking  of  the  bail;  what  to  contain. 

The  defendant  may  give  bail  by  delivering  to  the  sheriff  a  written  undertaking  in 
the  sum  specified  in  the  order  of  arrest,  executed  by  two  or  more  sufficient  bail,  stating 
their  places  of  residence  and  occupations,  to  the  following  efifect: 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court,  that  the  defendant  will 
obey  the  direction  of  the  court,  or  of  an  appellate  court,  contained  in  an  order  or  a 
judgmei^t  requiring  him  to  perfonn  the  act  specified  in  the  order  or,  in  default  of  his 
so  doing,  that  at  all  times  he  will  render  hknself  amenable  to  proceedings  to  punish 
him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  will  deliver  it  to  the  plain- 
tiff, if  delivery  thereof  is  adjudged  in  the  action  and  will  pay  any  sum  recovered  against, 
him  in  the  action. 

3.  In  any  other  case,  that  the  defendant,  at  all  times,  will  render  himself  amenable 
to  any  mandate  which  may  be  issued  to  enforce  a  final  judgment  against  him  in  the 
action. 


r 


art.  49  ARREST;  DISCHARGING  OF  DEFENDANT,  ETC.  §{  850-«64 

D«rlTmtloa.--Code  civ.  proo.,  f  675,  without  ohMigo  of        Umhmtf  oi  lurettes.— ToIm  v.  Ad^o,  84  N.  Y.  222; 
■ubetanoe;  originally  a  gubstitute  for  code  of  proc..  |  187.     Stetnbock  v.  Evana,  122  N.  Y.  651;  CulUford  v.  Walaer,  3 
-R«fEulationa,a«  to  bonda  and  undartak-     App.  Div.  2A6.  38  N.  Y.  Supp.  190;  Bristol  ▼.  Graff,  79 


ixigi,  C.  P.  A.,  II  148-162;  filing  bonds,  undertakinga  and  App.  Div.  426,  80  N.  Y.  Supp.  39;  Bond  v.  National 

amdavita  upon  which  order  was  granted,  rules  of  dvil  Surety  Co.,  79  Misc.  563,  141  N.  Y.  Supp.  217. 

pra  tioe,  3">,  80.  Consent  to  defendant's  leavlnc  Jurlsdletlon. — 

lufeamL— People  excel  Wolfe  V.Johnson,  280  N.Y.  Dnoas  v.  Federal  Union  Surety  Co.,  168  App.  Div.  24, 

256.  163  N.  Y.  Supp.  803;  Ehioas  v.  Federal  Union  Surety  Co., 

ApplicAtton.— Horewifti  v.  Olenidc,  6S  App.  Div.  283,  170  App.  Div.  696, 156  N.  Y.  Supp.  470. 

70  N.  Y.  Supp.  1116.  Aetton  for  sepftntton.— Sturges  v.  Sturges,  114  Miso. 

SnlBcfcncy  of  nndertaklns.— Carr  v.  Stei&ig.  114  476.  186  N.  Y.  Supp.  098. 
N.  Y.  658;  Habexstxo  v.  Bedf^  11^  N.  Y.  187,  affg.  43 
Hun  201;  Sinnot  y.  Fioek,  165  N.  Y.  451. 

§  8S0.  Szamiaation  of  persons  ofiF«red  as  baiL 

It  is  not  necessary  that  the  undertaking  should  be  approved  or  accompanied  with 
an  affidavit  of  justification  of  the  bail.  But  the  officer  taking  the  acknowledgment  of 
the  undertaking,  if  the  sheriff  so  requires,  must  examine  under  oath  to  a  reasonable 
extent  the  persons  offering  to  become  bail,  concerning  their  property  and  their  circum- 
stances. The  examination  must  be  reduced  to*  writing,  subscribed  by  the  bail,  and 
attached  to  the  undertaking. 

Derlfmtloii.— Code  civ.  proc.,  1 576,  as  am.  by  L.  1879,        Ki  parte  mpproTsl  hj  Judge. — ^Hetch  v.  Biahcv.  20- 
eh.  542,  without  change;  originally  revised  from  R.  S.,     N.  Y.  Supp.  837. 
pt.  3,  cb.  6.  tit.  6,  f  20, 

§  861.  Delivery  of  papers  to  pUiutiff's  attorney;  plaintiff's  acceptance  or  re- 
jection of  bail. 

Within  three  days  after  bail  is  given,  the  sheriff  must  deliver  to  the  plaintiff's  attorney 
copies,  certified  by  him,  of  the  order  of  arrest,  return  and  undertaking.  The  plaintiff's, 
attorney,  within  ten  days  thereafter,  must  serve  upon  the  sheriff  a  notice  that  he  does 
not  accept  the  bail;  otherwise  he  is  deemed  to  have  accepted  them,  and  the  sheriff  is. 
e3Eonerated  from  liability. 

DerliaClim. — Code  dv.  proc.,  f  677,  as  am.  by  L.  1879,  ch.  542,  without  change;  originally  partly  revlaed  from 
code  of  proc.,  |  192. 

§  8S2.  Notice  of  justiflcation;  new  undertaking,  if  other  bail  is  given. 

Within  ten  days  after  the  receipt  of  the  notice,  t^e  sheriff  or  the  defendant  may  serve 
upon  the  pluntsbST's  attorney  notice  of  the  justification  of  the  same  or  other  bail,  speci- 
fying the  place  of  residence  and  occupation  of  each  of  the  latter^  before  a  judge  of  the 
court  or  a  county  judge^  at  a  specified  time  and  place;  the  time  to  be  not  less  than  fi^e 
nor  more  than  ten  days  thereafter,  and  the  place  to  be  within  th^  county  where  one  of 
the  bail  resides  or  where  the  defendant  was  arrested.  If  other  bail  are  given,  a  new  under- 
taking must  be  executed,  as  prescribed  in  section  eight  hundred  and  forty-nine  of  this 
act. 

Peitieiien* — Code  dv.  proc.,  I  578,  without  change;         Keferenee. — JustifieatipD   of   sureties,  rules   of  civil 
ori^naUy  partly  reviaed  from  oode  of  proc.,  1 193,  general     practice,  25. 
mleB  of  practice,  (1874),  8. 

§883.  Quallftcations  of  bail. 

The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  of  and  a  householder  or  f^reeholder  within  the  state.. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order  of  arrest,  exclusive  of 
property  exempt  from  execution;  but  the  judge,  on  justification,  may  allow  more  than 
two  bail  to  justify  severally  in  sums  less  than  that  specified  in  the  order,  if  the  whole 
justification  is  equivalent  to  that  of  two  sufficient  bail. 

Derlvfttton.— -Code  civ.  proc.,  |  579,  without  change;     and  the  section  a&  a.  whole  ia  a  complete  and  compact 
origmally  reviaed  from  code  of  proc.,  f  194.    Thougji  the     inatruction  aa  to  the  propanation  of  the  imdertaking. 
fiiBt  BubdiviaUm  ia  a  duplication  of  the  general  provinon  aa        Befcrencc. — Attorney  not  tp.be  surety,  rule)  of  civil 
to  sureties,  it  ia  thought  beat  to  retain  it,  aa  the  second     practice,  37.  .  «»  i 

sobdivisicm  ia  clearly  an  exception  to  the  general  provision,        Amoant  of  propevti* — Cafiero  v.  DemarUno,  6  Wkly.. 

Dig.  55. 

§§64«  Justificatioii  of  baiL 

For  the  purpose  of  justification,  each  of  the  bail  must  attend  b^or^^  thQ<  judge  at  the- 
time  and  place  mentioned  in  the  notice  and  be  examined  on  oath,  on  the  part  of  the^ 
plaintiff,  touehing  his  suffi^ncy,  in  such  maimer  as  the  judge,  in  his  discretion,  thinks 
proper.    The  judge,  in  his  discretion,  may  adjourn  th^  examination  froi?i  day  to  day 
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until  it  is  completed;  but  such  an  adjournment  must  be  to  the  next  judicial  day,  unless 
by  consent  of  parties.  If  required  by  the  plaintiff's  attorney,  the  ejcamination  must  be 
reduced  to  writing  and  subscribed  by  the  bail. 

DerlTatton.— Code  oiv.  proo..  |  580.  without  change;  N.  Y.  476;  Habeittio  ▼.  Bedford,  118  N.  T.  187,  iffg.  43, 

oruoDally  partly  revised  from  code  of  proo.,  1 196.  Hun  201. 

K«irereiice.-^u8tifioation  required,  rules  of  civil  prao-  Watvcr  arilftilim  •€  lureClM  to  mMeB4.*-Ballard  ▼. 

tice,  25.  Ballard,  18  N.  Y.  401;  Webb  v.  Heeoz,  27  Misc.  160,  68 

Effect  of  fknme  to  Justify*— Manning  ▼.  Oould,  00  N.  Y.  Supp.  382. 

§  866.  Allowance  of  bail. 

If  the  judge  finds  the  bail  sufficient,  he  must  annex  the  examinalion  to  the  undertaking^ 
indorse  his  allowance  thereon  and  cause  them  to  be  filed  with  the  clerk.  The  sheriff  is 
thereupon  exonerated  from  liability. 

DcrtTAttOD.— Code  dv.  proc..  |  681,  without  change;     48  N.  Y.  143;  Gopsil  ▼.  Decker,  4  Hun  625;  O'Neil  ▼.  Dur- 
oiiAnally  revised  from  code  of  proc,  1 196.  kee,  12  How.  Pr.  94. 

WiMn  Jmtmcmflon  eomplete. — ^MoKensie  v.  Smith, 

§  866.  Deposit  of  money  with  sheriff. 

A  defendant,  or  other  person  arrested  or  attached  on  civil  process,  who  is  entitled  to 
release  on  bail  or  to  jail  liberties  on  giving  the  undertaking  required  by  statute,  instead 
of  giving  bail  or  such  undertaking,  may  deposit  with  the  sheriff  the  sum  specified  in  or 
endorsed  upon  such  process,  or  which  might  be  required  in  such  undertaldng.  The  sheriff 
must  thereupon  give  the  prisoner  a  certificate  of  the  deposit  and  discharge  him  from 
custody.  A  deposit  so  made  in  lieu  of  an  undertaking  for  jail  liberties  must  be  applied 
under  direction  of  the  court  in  satisfaction  of  any  judgment  for  escape  of  the  prisoner 
from  such  liberties  and  in  payment  of  any  expense  incurred  in  the  defense  of  an  action 
for  such  escape,  and  thereafter  the  surplus,  if  any,  and  in  case  there  has  been  no  such 
escape,  the  whole  of  such  deposit  must  be  refimded  to  the  prisoner  or  his  representative, 
and  in  case  of  a  deposit  in  Ueu  of  bail  on  attachment  against  the  person,  it  shall  abide 
the  disposition  of  the  court  or  a  judge  thereof,  or  a  county  judge. 

1>erl¥»tloii.— Code  dv.  proc.  I  682.  as  am.  by  L.  1904,  Qraber,  45  N.  Y.  893;  Finelite  ▼.  SonbenL  76  Asp.  Dir. 

ch.  384,  in  subatanoe;  original^  reviaed  from  code  of  proc,  465.  78  N.  Y.  Supp.  338;  Ketcham  v.  BHiott,  20  N.  Y. 

§  197.  Supp.  745;  Hermann  ▼.  Aaronaon,  8  Abb.  N.  8.  166. 

Bfltet  oC  depoalfcr— Gonunerelal  Warahouee  Co.  ▼. 

§  867.  Payment  of  deposit  into  court  by  sheriff. 

.  The  sheriff,  within  four  days  after  the  deposit,  must  pay  it  into  court.  He  must  take 
from  the  officer  receiving  it  two  certificates  of  the  payment,  one  of  which  he  must  deliver 
to  the  plaintiff  and'  the  other  to  the  defendant.  For  a  default  in  making  the  payment, 
the  official  bond  of  the  sheriff  may  be  prosecuted  as  in  any  other  case  of  delinquency. 

Derlratfoii. — Code  cIt.  proc.,  f  683,  without  chance;  originaUy  revised  from  code  of  proc.,  1 198. 

§  868.  Substituting  bail  for  deposit 

If  money  is  deposited,  as  prescribed  in  the  last  two  sections,  bail  may  be  given,  and 
may  justify  upon  notice,  at  any  time  before  the  expiration  of  the  right  to  be  discharged 
on  bail.  Thereupon  the  judge  before  whom  the  justification  is  had  must  direct,  in  the 
order  of  allowance,  that  tlie  money  deposited  be  refimded  to  the  defendant  or  his  repre- 
sentative, and  it  must  be  refimded  accordingly. 

Dci1mtton.^-Code  civ.  proc..  f  684,  without  change;     75  App.  Dit.  112,  78  N.  Y.  Supp.  1040;  Hermann  r. 
originally  reviaed  from  code  of  proc.,  1 199.  Aaronaon,  3  Abb.  N.  8.  889,  affd.,  8  Abb.  N.  8.  166. 

fiitoet  of  iiibstltatliw  tall.— RaUinge  r.  McDonald, 

§  869.  How  deposit  disposed  of. 

If  money  deposited  is  not  refunded,  as  prescribed  in  the  last  section,  in  a  case  where 
the  order  of  arrest  could  be  granted  only  by  the  court,  it  is  subject  to  the  direction  of 
the  court,  as  justice  requires,  before  and  after  the  judgment.  In  any  other  case,  if  it 
remains  on  deposit  when  final  judgment  is  rendered  for  the  plaintiff,  it  must  be  apidied 
under  the  direction  of  the  court  in  satisfaction  of  the  judgment,  and  the  surplus,  if  any, 
must  be  refunded  to  the  defendant  or  his  representative.  If  the  final  judgment  is  for 
the  defendant,  or  the  action  abates  or  is  discontinued,  the  sum  deposited  and  remaining 
unapplied  must  be  refunded  to  the  defendant  or  his  representative. 
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Dorffatton^— Cod»  cIt.  proc.,  |  08(,  without  change;     ▼.  Tiedaiiuua,  178  App.  Div.  637,  159  N.  Y.  Supp.  818; 
kbally  a  subatitute  for  code  of  proo.,  |  200.  Lake  v.  Haaeltiiie,  18  Abb.  N.  C.  330.  12  Cit.  Proc.  Rep. 


iffposerof  Metton.— Allen  r.  O'Biyan.  58  Mlae.  32,     309;  Wilaon  v.  Rvder,  13  Civ.  Proc.  Rep.  69. 
106  N.  Y.  Supp.  835.  .  Out/  of  shenff.— Tiffany  v.  Hanrey,   158  App.  Div. 

Final  JmdgBumt  antfrelarn  ti  monef.— Tiedeman     109,  143  N.  Y.  Supp.  31. 


§  860.  When  deposit  to  be  paid  to  a  tiiird  person. 

At  any  time  before  the  deposit  is  pdd  into  court,  the  defendant  may  deliver  to  the 
sheriff  a  written  direction  to  pay  it  to  a  third  person  therein  specified,  in  the  event  that 
the  defendant  becomes  entitled  to  a  return  thereof,  but  without  expressing  any  other 
contingency.  The  direction  must  be  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded,  and  the  sheriff  must  deliver  it  to  the  officer  who  receives  the 
deposit,  who  must  note  the  substance  thereof,  with  the  entries  of  the  deposit,  in  his  books 
and  upon  the  two  certificates  of  payment  into  court.  The  money  thus  deposited  is  deemed 
the  property  of  the  third  person,  subject  to  the  plaintiff's  interest  therein,  and  subject 
to  the  rights  of  a  creditor  of  the  defendant,  where  the  direction  was  given  for  the  pur- 
pose of  hindering,  delaying  or  defrauding  creditors.  The  money  or  the  residue  thereof 
must  be  paid  to  the  tbird  person  where,  by  the  provisions  of  the  last  two  sections,  it  is 
required  to  be  refunded  to  the  defendant  or  his  representative. 

Defflf»tiOB.r~-Code  civ.  pnc.,  1 586,  without  change.  ntjinmit  to  Jadf  ment  ereditor.^EUte  Distributing 

Ck>.  v.  Schiul,  69  Mieo.  206, 126  N.  Y.  Supp.  607. 


§  861.  Sheriff,  when  liable  as  bail;  his  discharge  from  UabHity. 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescued,  or  the  bail,  if  any,  given 
by  him,  do  not  justify,  when  they  are  not  accepted,  or  if  the  sheriff  faib  to  pay  the  de- 
posit into  court  as  required  by  this  act,  the  sheriff  is  liable  as  b^l.  But  the  sheriff,  ex- 
cept in  an  action  to  recover  a  chattel,  may  discharge  himself  from  UabiUty  by  the  giving 
and  justification  of  bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by  the  court,  at  any  time 
before  the  court  directs  the  performance  of  the  act  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issued  against  the  person  of 
the  defendant  upon  a  judgment  in  the  action. 


>q  lialloii.— Code  civ.  proo.,  1 587.  as  am.  by  L.  1877, 
di.  416,  without  chani^  originally  raviaed  from  eode  of 
]>ioo.,  f  201. 

BeleffMieM. — ^liabittty  of  aberil!  for  eeoape,  priaon  L, 
H  361,  309e,  penal  1..  U  1697,  1839;  defenae  of  sheriff  in 
actaon  for  escape,  priaon  I.,  1 360e;  what  constitutes  escape, 
Id^  I  369b. 

Bight  of  shcffUr  to  nwrctt  defendJint. — ^Arteaga  r. 
Conner;  88  N.  Y.  408;  Doujdaa  ▼.  Haberstro.  19  Hun  1; 
Hall  y.  Emmona,  9  Abb.  N.  S.  370;  Sartos  v.  Meroeques,  7 
How.  Pr.  188;  MoCreery  v.  Willett,  22  How.  Pr.  91. 

LtoMUty  or  shcffUI.— Metcalf  v.  Strvker,  31  N.  Y. 
255;  Benael  v.  Lsmeh*  44  N.  Y.  162:  Brady  v.  Brundage, 
50.N.  Y.  310;  Arteaga  ▼.  Conner,  88  N.  Y.  408;  Douglas  ▼. 


Haberstro,  88  N.  Y.  611;  Lewis  v.  Stevens,  93  N.  Y.  57; 
Cosgrove  v.  Bowe,  2  Civ.  Proo.  Rep.  61. 

FUlora  to  pftT  cub  boll  tnto  court.— Tiffany  t. 
Harvey.  158  App.  Div.  159, 143  N.  Y.  Supp.  31. 

Condlttons  preeedent  to  Hoblllly.—Buo^naki  ▼. 
Anderson,  174  App.  Div.  700,  156  N.  Y.  Supp.  697. 

Sflieet  of  cieope  of  InsoWeiit  prboner.—Buosynski 
V.  Anderson,  174  App.  Div.  790, 156  N.  Y.  Supp.  697. 

Action  Malnst  aberto;  complolnt. — Buosynski  ▼. 
Anderson.  174  App.  Div.  790, 156  N.  Y.  Supp.  697. 

AbotomeDt.— Hamilton  v.  Gorman,  14  Miao.  114,  35 
N.  Y.  Supp.  183. 

Cited.— Matter  of  Rouss,  221  N.  Y.  81,  91. 


§  862.  Proceediogs  on  judgment  against  sheriff. 

If  judgment  is  recovered  against  the  sheriff  upon  his  liabihty  as  bail,  and  an  execution 
tha^on  is  returned  wholly  or  partiy  unsatisfied,  the  official  bond  of  the  sheriff  may  be 
prosecuted  as  in  any  other  case  of  delinquency. 

dr.  proc.,  f  568,  without  change;  oriipnally  revised  fnun  code  of  proo.,  |  202. 


§  863.  Bail  liable  to  sheriff. 

The  bail  taken  upon  the  arrest,  unless  they  justify,  or  other  bail  are  given  and  justify, 
are  liable  to  the  sheriff  for  all  damages  which  he  sustains  by  reason  of  the  omission. 

« 

D«t|vfttloii«--Code  ehr.  proo.,  1 589,  as  am.  by  L.  1877.  Lloblllty  of  raretiei.— Clapp  v.  Sohutt,  44  N.  Y.  104; 
flb.  416,  without  change;  oiiginaUy  rsviaed  from  code  of  Haberstro  v.  Bedford,  118  N.  Y.  187,  affg.  43  Hun  201: 
piw:.,  I  203.  ToU  v.  Alvoid,  64  Bart>.  568. 


§  864.  Filing  papers  if  bail  not  given. 

Within  tsa  days  after.the  defendant  is  arrested,  if  he  does  not  give  bail,  or  if  he  gives 
bail,  within  ten  days  after  the  justification  of  the  bail,  the  sheriff  must  file  with  the  clerk 
the  order  of  arrest,  or,  where  it  was  granted  by  the  court,  the  certified  copy  thereof  de- 
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livered  to  him,  with  hie  return  thereupon  iadoned,  the  papers  iq»i 
arrest  wae  granted  and  the  undertaking  giv«i  on  the  part  ot  the 
order  of  an«at  directing  the  arrest  of  two  of  more  dafendasts  baa 
one  or  more,  but  not  as  to  all  of  t^em,  the  aheriS  may  file  a  copy  o 
inetead  of  the  ori^naL 


ARREST;  CHARGING  AND  DISCHARGING  BAIL 


hen  dqlBDduit  nuy  b«  Bunvodenil- 

— ■■ "■ ■■-    -^--  of  biiU  thareupoa. 


mK  of  defodut  by  balf. 

ilunkaiy  mrrendsr:  exonantion  of  bul  tbomipoi 

IfUa  aod  liabiHUM  ol  abnlB  M  biil. 

ul;  hoir  proeeedfld  BiBliiat. 

BOMity  o(  csrMin  eucation*  bsfora  tetion  ic^io 

uty  of  dwiifl  u  to 


^nf  of  b«i!  whortf  prtooipiJ  ffl  ImpriBoned  oa  oHn^ul  oharsa. 

When  defendant  may  be  suireadered. 
;  in  an  actJou  to  recover  a  chattel,  the  bail  may  surrender  the  defendant  in 
n  exoDeration,  or  the  deleitdaat  may  surrender  hiuiBelf  in  exoneration  of  tbo 
ire  the  expiration  of  the  time  to  answer  in  an  action  against  them.    The  surrender 
made  to  the  sheriff  of  (he  county  where  the  defendant  was  arrested. 

am. — Cod*  «r.  pnw..  1  Ml,  without  riunga;  Wbeo  tmrtmtSta  mllowcd. — CullUard  v.  Wklaer.  3 
BviHd  Inin  code  of  proa.,i  1S8,  Ent  and  lut  App.  Div.  306,  972,  88  N.  Y.  Siipp.  IM:  Duau  t.  FsdanI 
B.  8.,_i)t,  3,  oh.  ft,  tit,  a,  U  31,  33.  Nktiookl  Sunty  Co.,  IBS  Ana.  DiT.  34,  153  N.  Y.  Sivp- 

iu.— Sunudsr  of  AvS  viuoDsr  by  hiMIh.  ttB;  Dsnay  t.  Blomsnthd,  S  MIm.  M4.  28  N.  Y.  Supp. 
306:  sitHiBon  ol  tims  to  lurrender.  C.  P.  A..      TM;  Btnnaky  t.  Hurii.  £2  MiK.  Sei,  40  N,  Y.  Bupp. 

tl»i  HMm  T.  Pvnie,  83  Hun  377. 3S  N.  Y.  Supp.  flOS. 
■I.— PaapleeinLWolfsT.JohDBD.aSON.Y.         Oim  BRd*.— Ouorib  V.  Priridi.  43  Miu.  36S.  S7 

N.  Y.  aupp.  4«7. 
Ian — ^ToUa  v.  Adm,  MM.  Y.  Sll. 

.  How  gorrsnder  to  be  made;  exoneration  of  bail  Oiereupon. 

the  bail  nirrender  the  defendant,  the  sumnder  must  be  made  in  the  follow- 
ler: 

y  must  take  the  defendant  to  the  sheriff  and  require  him,  in  writing,  to  take 
ndant  into  his  custody. 

eridSed  copy  of  the  undertaking  of  the  bail  must  be  delivered  to  the  sheriff, 
ft  detain  the  defendant  in  Ida  custody  thereupon,  as  upon  the  orifpnal  mandate, 
&  certificate  in  writing,  must  acknowledge  the  Hurrender,  Upon  the  application 
ait,  made  upon  notice  to  ttie  plaintiff's  attorney  and  upon  production  of  the 
certificate  and  a  copy  of  the  undertaking,  a  judge  of  the  court,  or  the  county 

the  county  where  thf  action  is  triable,  may  make  an  order  directing  that  the 
xonerated.    On  filing  the  order  and  the  papers  used  on  the  application  therefor, 

are  exonerated  accordingly. 

BM.-'Cod*  dv.  ima.,  |  StO.  without  change;  IuiammL— PooplanraL  Wolfav.  Johoaon,  230  N.  Y. 
•rind,  cuept  niM.  1.  f  mm  coda  ol  prao..  1 188.      256, 

.  Arrest  of  defendant  by  bail. 

le  purpose  of  surrenderii^  the  defendant,  the  bail,  at  any  place  or  at  any  time 

ley  are  finally  charged,  themselves  may  arrest  him,  or,  by  a  written  authority, 
on  a  certified  copy  of  the  undertaking,  may  empower  another  pereon  to  do  so, 
or  more  of  the  bail  may  thus  arrest  and  surrender  the  defendant  although  the 

>  not  join  with  him  or  them  for  that  purpose. 

an. — Code  eiT.  proc..  1 503.  u  un.  by  L.  1877,         InsuHnL-'PsoplaeiTeL  Wolfe  v,  Johssoa,  230  N.  Y. 

Ibout  chucBt  ori^Juily  nvind  fiom  coda  ol     S50. 

t. 

.  Voluntary  surrender;  exoneration  ^f  bail  fliereupon. 
'.  the  defendant  surrenders  himself  in  exoneration  of  his  b^l,  he  must  present 
o  the  sheiifi  and  require  the  sherifi,  in  writing,  to  take  him  into  custody,  in  exoner- 
bis  bail.  .The  sheriff  must  detain  him  accordingly,  as  prescribed  in  subdivision 
if  section  eight  hundred  and  sixty-six;  and,  if  requested  by  the  btdl,  at  any  time 


"^^ 
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after  the  surrender,  the  shmff,  by  a  certificate  in  writing  must  acknowlec^  the  surren- 
der.   An  order  for  exoneration  of  the  bcdl  may  be  procured  as  prescribed  in  such  section* 

I>erhratloii. — Code  civ.  proc.,  f  594,  -without  change. 

§  869.  Rights  and  liabilities  of  sheriff  as  bail. 

Where  the  sheriff  is  liable  as  bail,  he  has  all  the'  rights  and  privileges  and  is  subject 
to  all  the  duties  and  liabilities  of  b^l  and  bail  giyen  by  him  in  order  to  discharge  him- 
self from  liability  must  be  regarded  as  the  bail  of  the  defendant  in  the  action.  This 
section  does  not  apply  to  an  action  to  recover  a  chattel,  nor  to  a  case-  where  a  defence 
arises  to  an  action  against  the  bail  in  consequence  of  an  act  or  omission  of  the  sheriff. 

Deriratioii. — Code  dv.  pnx:.,  S  595,  without  obAage.  Kxoiieffatton   hf  fmrendflr   of    defendasi. — Mo- 

Eeferences.— Liability  of  sheriff  a«  bail.  C.  P.  A.,  Kennt  v.  Smith,  48  N.  Y.  143;  Brady  v.  Bnutdase,  6^ 

§  861;  action  by  sheriff  art.  bond  giveii  for  jail  liberties.  N.  Y.  340;  Seaver  v.  Genner,  10  Abb.  Pr.  256;  MeCreenr 

prison  L.  fif  360s-269o.  v.  Willett,  32  How.  Pr.  9L 

Rta^ts  mnd  pfrtvU^ses.— Bensel  ▼.  Lynch,  44  N.  Y.  Not .  restrieled    bf    codo    elT.    proc^   I  fM.-« 

162;  Hamilton  V.  Gonnan,  14  Misc.  114,  35  N.  Y.  Supp.  Douglas  v.  Haberstro.  88  M.  Y.  611. 

183;  Haberstro  v.  Bedford,  43  Hun  201.  afld..  H8  N.  Y 

187. 

§  870.  Bail;  how  proceeded  against. 

In  case  of  failure  to  comply  with  the  undertaking,  the  bail  may  be  piooeeded  against 
by  action,  and  not  otherwise. 

Derivation. — Code  cIt.  proc.,  f  596,  without  chaose;         DlToroe*  MttoB  on  bond. — ^Bond  t.  National  Surety 
origiDally  revised  from  code  of  proc,  |  190.    ,  Co.,  79  Misc.  563, 141  N.  Y.  Supp.  217. 

§  871.  Neeessity  of  certain  executions  before  action  against  bail. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  in  a  case  where  the  order 
of  arrest  could  be  granted  only  by  l^e  court,  at  any  tune  after  the  bail  have  fail^  to 
comply  with  their  undertaking.  Where  the  undertaking  was  given  in  an  action  to- 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  any  time  after  the  return, 
wholly  or  partly  unsatisfied,  of  an  execution  for  the  delivery  of  the  possession  of  the* 
chattel,  with  respect  to  which  the  order  oi  arrest  was  granted.  In  any  other  case,  an 
action  cannot  be  brought,  as  prescribed  in  the  last  section,  until  the  following  requisites: 
have  been  complied  with: 

1.  An  execution  against  the  property  of  the  defendant  must  have  been  issued  io  the- 
sheriff  of  the  county  in  which  he  was  arrested  and  returned  by  that  sheriff,  wholly  or 
partly  unsatisfied. 

2.  An  execution  against  the  person  of  the  defendant  must  have  been  issued  to  the 
same  sheriff  and  by  him  returned,  not  less  than  fifteen  days  after  its  receipt,  to  the 
effect  that  the  defendant  could  not  be  found  within  Ms  county. 

DeriTmtfon.— Code  civ.  proc.,  {  597,  without  change;  tive.— Wmton  v.  Levy,  6  N.  Y.  Supp.  29,  16  dv.  Proc! 

originallv  revised  from  R.  S.,  pt.  3.  ch.  6,  tit.  6.  I  31.  H^  348. 

CoiU(tnictlon.~TifFanv  v.  Harvey,  216  N.  Y.  300.  Keturn  of  exeentlon  noMtlsfled.— Tiffany  v.  Har* 

Jurladlctlon  of  sheriff.— Fiaher  v.  Young,  41  Misc.  vey.  216  N.  Y.  300. 

552.  85  N.  Y.  Supp.  1 15;  Johnnon  v.  Myer,  17  Hun  232.  Betani  "not  fonnd  *'  oonclluiTe.— Cosne  ▼.  Walter* 

Time  of  CKCcatioii.— Stimmel  v.  Swan,  17  Mtac.  354,  65  N.  Y.  304;  Denny  v.  Bluroenthal,  8  Kfiao.  644. 28  N.  Y. 

39  N.  Y.  Supp.  1074.  Supp.  744;  Garofalo  v.  Prividi,  43  Miao.  350.  87  N.  Y^ 

Hectlon  by  pUtntlff  where  undertaking  in  altema-  Supp.  467;  Hiaaons  v.  Hart.  39  N.  Y.  Super.  Ct.  411. 

§  872.  Duty  of  sheriff  as  to  executions. 

The  sheriff  must  diligently  endeavor  to  enforce  an  execution  issued  and  delivered  ta 
him,  as  prescribed  in  the  last  section,  notwithstanding  any  direction  he  may  receive 
from  the  plaintiff  or  his  attorney. 

Dertvatloii. — Code  dv.  proc.,  f  598,a8am.  byl^.  1877.  ch.  416.  without  ehanoa;  originally  nviaed  from  R.  Qi^ 
pt.  3,  ch.  6,  tit.  6.  f  32. 

§  873.  Defences  in  action  against  bail. 

In  an  action  against  bail,  it  is  a  defence,  that  an  execution  against  the  property  or 
against  the  person  of  the  defendant  in  -the  original  action  was  not  issued  as  prescribed 
in  section  eight  hundred  and  seventy-one  of  this  act;  or  that  it  was  not  issued  in  suffi- 
cient time  to  enable  the  sheriff  to  enforce  it;  or  that  a  direction  was  given,  or  other 
fraudulent  or  collusive  means  were  used,  by  the  plaintiff  or  his  attorney  to  prevent  ihe- 
service  thereof. 


r 


art  50  ARREST;  CHARGING  AND  DISCHARGING  BAIL  §S  874,  875 

Deiifatloii.— Code  dv.  proc.,  f  509.  m  am.  by  L.  1877,  Dffenscs  not  aTaOaUe. — ^KeUy  v.  McConniok,  28 

eh.  416,  without  change;  orisinaUy  xeviaed  from  R.  S.,  N.  Y.  318;  Wheaton  v.  Fay,  62  N.  T.  275;  Levy  y.  Nicho- 

pt  3,  eh.  6,  tit.  6,  f  33.  laa,  19  Abb.  Pr.  282;  Gregoiy  ▼.  Lewie.  12  Barb.  610; 

Bfl^t.— Dougla^v.  Habentro,  88  N.  Y,  611.  Jewett  v.  Crane.  35  Barb,  20& 

DeTaiiMs  mTallable.--Oarofalo  v.  Prividi.  43  Miac. 
359.  87  N.  Y.  Supp.  467. 

§  874.  Relief  of  bail  where  prindpal  is  imprisoned  on  criminal  charge. 

If  the  defendant  in  the  original  action,  after  his  discharge  upon  bail,  is  imprisoned, 
either  within  or  without  the  state,  upon  a  criminal  charge,  or  a  conviction  of  a  criminal 
ofifence,  the  court,  in  which  an  action  against  the  bail  is  pending,  may  make  such  an 
order  for  the  relief  of  the  bail  as  justice  requires,  before  tiie  expiration  of  l^e  time  to 
answer  and  upon  notice  to  the  adverse  X)arty. 

Dcrtratloii. — Code  oiv.  proe..  §  600,  without  change;  originaUy  revised  from  L.  1845,  oh.  231,  |4;oodeof  proo., 
S  191,  in  part. 

§  876.  Exoneration  of  baiL 

Except  in  an  action  to  recover  a  chattel,  the  bail  must  be  exonerated  where  either 
of  the  following  events  occurs  before  the  expiration  of  the  time  to  answer  in  an  action 
against  them: 

1.  The  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  himself  amenable  to  the  process, 
direction  or  proceedings,  with  respect  to  which  the  imdertaking  of  the  bul  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was  arrested,  as  prescribed  in 
this  article. 

Where  either  event  occurs  after  the  commencement  of  the  action  against  the  bail, 
the  court,  in  its  discretion,  may  impose  the  payment  of  the  plaintiff's  costs  and  expenses 
incurred  after  the  return  of  the  execution  against  the  person,  as  a  condition  of  allowing 
the  exoneration.  And  the  court,  by  an  order,  made  upon  notice  to  the  adverse  party, 
may  grant  such  further  time  as  it  deems  just,  after  answer,  for  the  surrender  of  the 
original  defendant.  In  that  case,  his  surrender,  within  the  tone  so  granted,  has  the 
saihe  effect  as  if  it  liad  been  made  before  answer. 

DcftVBtloii.— Code  civ.  proo.,  1 601,  an  am.  by  L.  1877.  dase,  59  N.  Y.  810;  Douglas  v.  Haberetro,  21  Hun  320; 

ch.  416.  without  change;  originali}'^  revised  from  code  of  Bslcer  v.  Curtis,  10  Abb.  Pr.  279;  Bank  of  Geneva  v. 

proe.,  1 191;  R.  8.,  pt.  3,  eh.  6,  tit.  6,  11 16,  34.  Reynolds.  12  Abb.  Pr.  81. 

ABpUcattoii.— Walsh  v.  Sohuls,  5  Civ.  Proe.  357.  afEd.,  Tacatliis  order  of  ftrrMl.~Colton  r.  Sullivan,  56 

67  How.  Pr.  173.  Miso.  61«  106  N.  Y.  Bupp.  989. 

BiftMiBlim  of  Umt  for  tufraidcr.— Brady  v.  Brun- 
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CIVIL  PRACTICE  ACT 


ARTICLE  61 

ion;  granting  and  serrice  of  the  order 


thereto  depwida  upon  the  nttun  ol  ths  iwtioii. 
uetidD  pending  ui  sppliontion. 


action  by  order. 

i£  been  abolished.     A  t^nporary  injunction  maiy  be  gran 

this  article. 


wittiDUt  chugs  of         PmnsBMIt  InlWMlton.— Jukwn  t 

-, .  n..  jj.  Y.  218. 

InlnnrUon  not  eontlnaed  pcndins  a 


ide  ol  proa.,  J  ilS.         N.  Y.  218. 

lalMISi^.Y.aia.  InlnnrOon  not  eontlnaed  pcndina  appal  a 

■t. — Oeon  T.  Lyim.     dbmhsal  of  eom^alat. — CirpanMr  t.  li^Mar,  18  j 


n  die  right  thereto  depends  upon  the  nature  of  1 

le  complaiat  that  the  pi^ntiff  dem&nda  and  ia  entitled  t 
idant  restraining  the  conunisaion  or  continuance  of  an  i 
nee  of  which  during  the  pendency  of  the  action  would  i 
',  an  injunction  order  may  be  gnuited  to  restrain  it.  ''. 
:tion  is  described  in  ttus  act  as  a  case  where  the  right  to 
e  nature  of  the  action. 

p.  81:  Ootdmrnti  *.  Con.  Ill  App.  Hit.  874.  97  N 
p.  B20:  LowBiuULn  v.  LoveaHtem,  114  App.  Div 
I.  V,  Supp.  730;  CLoM  y.  Fleaber,  S  Misc.  2«l.  21 


laiS.lut.     .... 
lilya  Cily  R.  R.  Co. 
mi,  181  N.  V.  Supi 

327.  73  N.  y.  Sap" 

Co.,  I71ApD.  Dii.  „   —  , -„ 

Grand  Belt  Copper  Ihs  tuns  vbsD  ths  threalened  injury  ii  likely  t 

"  ■  -  '   ■  ..  i     .    .  -  J  -   -  -  -  .>     --  '       vho  injunction 


— „.  --., „-.  «  MiM.  108,  89  N 

Supp.  791;  South  Shore  Tracdon  Co.  v.  Town  oi  Br 
hBvsn.  53.MLS0.  392,  102  N,  Y.  Supp.  1074. 

"Durltu  the  penilancj  of  the  w" —  "  — '-■- 


be  grated.-   People. 
N.Y.2'"  ""■..'-— 


. J;  UtBngwell  v.  Chuve.  IS  Abb,  Pr.  479. 

■■Ia}urr  bi  the  pUlnUff"  mmt  be  ihawn.  Willi 
isoiner.—  v.  Mantgomery.  148  N,  Y.  519.  52S:  Flint  t.  Charmi 
.  Supp.  5;  App.  Div.  12l,3gN,Y.  Supp.  892,  Rinder&Co.v.  M 
ligc.  S.  56      lis  App.  Div.  M9.  101  N.  Y.  Supp.  4M. 

"""  '  "■      "       -  '   --   -4  Publishing  Aasi 


■rintingi 
3,  82  S.  1 


Lu/ti™  Brolhsra  v.  Ziramsrminn  &  Co..  14B  App.  : 
Camphsll,  75  N.  Y.  642,  133  N.  Y.  Bupp.  997;  Scott  t.  MoClung.  150  J 
.  Div.  SSO,  80  N.  Y.     Diy,  794,  135  M.  V.  Bupp.  3U;  MeiriH  BuriiU  ft  Cn 

tion  Co.  V.  Merrilt  Co..  166  App.  Div.  MS.  140  N 
T.  Chewbrough,  39     Supp.  895;  Cftntoni  v.  Fontec.  12  Miss.  378,  33  N 

Supp.  845,  add.,  146  N.  Y.  403;  Boston  Ba*e  Ball  AasI 
ntltled  lo  rsllsf  ds-  Brooklyu  Bate  Ball  Club,  37  Misc.  521,  75  N.  Y.  fli 
N.  Y.  58;  Bran  v.  1078;  Cahigh  4  Hudsoo  R,  R.  Co.  v.  Village  o(  Warn 
nves  Co.  V.  Basiiak,  78  Miss.  1,  137  N.  Y.  Supp.  853;  Psople  r.Zeeh,  SG  \ 
p,  Div.  178, 49  N.  Y.  151, 148  X.  Y.  Supp.  Ill;  Clsrlt  Paper  A  Mfg.  Co,  v.  6 
.  Div.  239.  El  N.  Y.  ackar,  100  MIh.  173,  106  N.  Y.  Bupp.  387.  RsMraL 
Div.  318.  57  N.  Y.  tnosfsr  ol  stock.  Bedford  v.  Amenciui  Aluminum 
Div.  313.  88  M.  Y.  61  App.  Div.  537,81  N.  Y.  Supp.  858;  Maine  ProdusU 
'.  O'Connor.  05  App.  v.  Aleiauder.  115  App.  Div.  112,  100  N.  Y.  Supp. 
toducts  Co.  V.  Alei-  followed  io  Mun  Products  Co.  v.  National  Gum  £  > 
Supp.  709;  Wood  v.  Cojll5  App,  Div.  114,  lOO  N.  Y.  Supp,  712. 
upp.  51;  Blakeileev,  TTlull  aot  frantod. — Baohman  v.  Harringtoa, 
Div,  824,  147  N,  Y.  N.  V,  458;  Loonard  v.  Schmidt.  109  App.  Div.  640 
,178  App.  Div.  724,  N.Y.  Supp.  4Bl;Walkupv.Maaioli.  110  App.  Div.  ui 
Gaynor  v.  MoEane,     N.  Y.  Supp.  142;  Ringler  &  Co.  v.  Mohl.  115  App.  1 

549,  101  ft.Y.  Supp.  454;  Maltar  of  OieU,  138  App.  1 
It.—     383,  122  N.  Y.  Supp.  1063;  Brockny  v.  MiUer.  144  J 

-      '^-  ■-79;8ehwK.    '      ' 


Div.  246.  64  N.  Y.  onta  L.  A  P.  Co..  144  App.  Div.  BS4,  120  N.  Y.  Supp. 

r  PubUaluni  Co.,  40  Whalen  v.  Union  Bag  A  Paper  Co..  146  App.  Div.  1, 

HunlingUin  v.  Cort-  N.  Y,  Supp.  391;  CloM  v.  •*■    '        ^- 

Div.  517.  71  N.  Y.  Bupp.  737:  ~' 


.  A  Paper  Co..  146  App.  Dii 
le  V.  Hgiher,  8  Miao.  299,  2 


art.  51 


INJUNCTION;  GRANTING,  ETC. 


§§878-^80 


354.  66  N.  T.  Supp.  743;  Veit  r.  Collins.  39  Mue.  39.  78  la  aetlOB  fur  Maanitloii.-<B:i]is  v.  EUia.  5S  Mko.  84, 

N.  T.  Supp.  763LPokUn  v.  Taiister,  68  Mi«o.  459,  125  106  N.  Y.  Supp.  217.     In  KunmMy  prooeedlng.  Shot- 

N.  Y.  Supp.  83;  Hoyt  ▼.  Stoen,  76  Miac  21.  186  N.  Y.  land  ▼.  Mulligan.  134  App.  Div.  504.  lldN.  Y.  Supp.  576. 

ftiop*  58;  M«iiger  ▼.  Knos,  77  Miao.  271, 136  N.  Y,  Supp.  In  apodal  proooedins,  4aatUr  of  Greene.  153  App.  TAv, 

681;  Davies  v.  Epoch  Producing  Corporation,  91  Miac  8. 138  N.  YT  Supp.  95;  Matter  of  fioUe,  160  App.  thy.  369, 

631,  155  N.  Y.  Supp.  597;  Campbell  r.  Emeat,  64  Hun  145  N.  Y.  Supp.  388. 

188  19  N.  Y.  Supp.  126;  Ragaaale  v.  Green.  55  N.  Y.  CtoDtlniiAiice  of  tempomy  Injnnettoli.— Van  Or- 

SupD.  760.  28  Civ.  Proc  Rep.  229;  Rcynolda  ▼.  Webber,  den  ▼.  Ledwith.  44  App.  Div.   580,  60  N.  Y.  Supp. 

160  N.  Y.  Supp.  177:  Hurlbutt  v.  Reid,  190  App.  Div.  176,  802;  Armitage  .v.  .Fiaher.  4  Miac.  815,  24  N.  .Y-  Supp. 

179  N.  Y.  Supp.  421.  660. 

§  878.  Injunctioiiy  ifriien  the  right  thereto  depends  upon  extrinsic  facts. 

In  either  of  the  following  cases  an  injunction  order  may  also  be  granted  in  an  action: 

1.  Where  it  apx)earB  that  the  defendant,  during  the  pendency  of  the  action,  is  doing 
or  procuring  or  suffering  to  be  done,  or  threatens,  or  is  about  to  do,  or  to  procure  or 
suffer  to  be  done,  an  act  in  violation  of  the  plaintiff's  rights  respecting  the  subject  of 
the  action  and  teiyding  to  render  the  judgment  ineffectual,  an  injimction  order  may  be 
granted  to  restrain  him  therefrom. 

2.  Where  it  appears  that  the  defendant  during  the  pendency  of  the  action  threatens 
or  is  about  to  remove  or  to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff, 
an  injunction  order  may  be  granted  to  restrdn  the  removal  or  disposition. 

• 

Dcrlvmtloii. — Code  civ.  proc..  1 604,  aa  am.  by  L.  1877.  Kendering  Judcment  IneffeetuaL — ^Adama  v.  Bull, 

ch.  416.  amended.    The  worda  "by  affidavit  *'  an  elimi-  24  App.  Div.  69, 48  N.  Y.  Supp.  778;  Ingalla  v.  Mecchanta* 

nated^becauae  the  mode  of  proving  neoeesary  facta,  upon  Nat.  Bank,  51  App.  Div.  305,  309.  64  N.  Y.  Supp.  911; 

applying  for  any  provisional  remedy,  ia  covered  by  a  Bertha  Zinc,  etc.,  Co.  v.  Clute,  7  Miac.  123,  27  N.  Y.  Supp* 

general  aeotion  (f  816,  ante),    f  604.  originally  reviaed  342;  Weaton  v.  Goldatein,  26  Miee.  171,  56  N.  Y.  Supp. 

nom  code  of  proc,  f  219.  in  part.  755.  affd.,  39  App.  Div.  661.  57  N.  Y.  Supp.  311;  Thomp- 

Canatraeaoii.— Coon  Co.  v.  Meinhart,  112  Miao.  650.  aon  v.  Continental  Tnxgt  Co..  26  Miee.  254,  56  N.  Y.  Supp. 

183  N.  Y.  Supp.  713.  743;  Fine  v.  Rabinbauer.  49  Miac  437,  99  N.  Y.  Supp. 

Appll«itloii.—Marty  V.  Marty.  66  App.  Div.  527.  529,  896;  MacKaye  v.  Soule.  25  N.  Y.  Supp.  798;  Whiting 

73  N.  Y.  Supp.  869;  Campbell  v.  Emeet,  64  Hun  188.  19  Mfg.  Co.  v.  Bauland  Co.,  56  N.  Y.  Supp.  114,  28  Civ. 

N.  Y.  Supp.  126;  People  ex  rel.  Brooklyn  City  R.  R.  Co.  Proc.  Rep.  230;  Reynolda  v.  Webber.  160  N.  Y.  Supp.  177; 

V.  Public  Service  Comm.,  110  Miac.  509. 181  N.  Y.  Supp.  Ooorr  v.  Lynn,  105  Miac.  489,  173  N.  Y.  Supp.  518. 

790.  Disposal  of  property.— Clark  v.  King  4b  Bro.  Pub. 

IB  action  to  foroclose  mortiage*— Broadfoot  ▼.  Co.,  App.  Div.  406.  57  N.  Y.  Supp.  975;  New    Yoik 

Miller,  106  Miac. -455,  174  N.  Y.  Supp.  497.  &  New  Jeraey  Telephone  Co.  v.  Roaenthal.  128  App.  Div. 

IHscretlonoreoart.— Van  Olden  V.  Ledwith,  44  App.  220,  112  N.  Y.  Supp.  612;  Bamea  v.  Midland  R.  R. 

Div.  580,  60  N.  Y.  Supp.  802.  Terminal  Co.,  153  App.  Div.  365,  138  N.  Y.  Supp.  546; 

Tfane  of  gfmntliig  order. — People  ex  rel.  Cauffman  v.  Battery  Place  Commercial  Corporation  v.  De  Willis,  183 

Van  Buien.  136  nTY.  252.  App.  Div.  569,  170  N.  Y.  Supp.  772:  Barrington  Apart- 

Statcment  of  cause  of  action  essential.— Werbel-  ment  Aaan.  v.  Wataon,  38  Him  545;  Campbell  v.  Emeat. 

OYiky  V.  Michael.  106  App.  Div.  138.  04  N.  Y.  Supp.  156.  64  Hun  188.  10  N.  Y.  Supp.  126. 

Acts  in  violation  of  plalntlirs  rights. — Kfoaes  v.  Injunction   not   elfectlve   In   another  action. — 

Salomon.  150  App.  Div.  563, 135  N.  Y.  Supp.  408;  Steven-  Bamea  v.  Midland  R.  R.  Tenninal  Co.,  153  App.  Div. 

aon  V.  Puca.  32  Miac.  464.  66  N.  Y.  Supp.  712;  Goldatein  365.  138  N.  Y.  Supp.  546. 
T.  Sodeta  Venealana.  193  App.  Div.  168,  183  N.  Y.  Supp. 
460. 

§  879.  Restriptions  upon  injunction  to  restrain  state  officers. 

Where  a  duty  is  imposed  by  statute  upon  a  state  officer  or  board  of  state  officers,  an 
injunction  order  to  restrain  Idm  or  them,  or  a  person  employed  by  him  oc  them,  from 
the  performance  of  that  duty,  or  to  prevent  the  execution  of  the  statute,  shall  not  be 
granted  except  by  the  supreme  court  at  a  term  thereof  sitting  in  the  department  in 
which  thfe  officer  or  board  is  located,  or  the  duty  is  required  to  be  performed;  and  upon 
notice  of  the  application  therefor  to  the  officer,  board  or  other  person  to  be  restrained. 


Derivation. — Code  civ.  proc.,  f  605.  aa  am.  by  L.  1895. 
eh.  046.  wiUiout  change.  Thia  secticm  conatitutea  one  of 
the  exceptiona  referred  to  in  the  general  proviaion  au- 
thorizing a  provirional  remedy  to  be  granted  by  a  judge, 
out  of  court  (f  817,  ante),  and  the  general  proviaion  au- 
thorising the  mnting  of  the  remedy  without  notice 
(S  815,  ante).  The  general  proviaiona  referred  to  are,  in 
terms,  aubjeet  to  auch  exceptions.  (  605,  originally  re- 
viaed ffom  L.  1851,  oh.  488.  H  1.  2,  in  part. 

Conatractlon.— Schieffelin  v.  Komfort,  86  Miac.  678, 
149  N.  Y.  Supp.  254. 

Kraalon  hj  Issue  of  mandamus. — Brooklyn  Borough 


Gas  Co.  V.  Public  Service  Comm.,  175  App.  Div.  684,  161 
N.  Y.  Supp.  169. 

Justices  of  appellate  division.— Melody  v.  Goodrich* 
36  Misc.  138,  70  N.  Y.  Supp.  668.  affd.,  170  N.  Y.  186. 

State  board  of  canvassers. — People  ex  rel.  Derby  v. 
Rice,  129  N.  Y.  461;  People  ex  rel.  Piatt  v.  Rice,  144 
N.  Y.  249. 

Mayor  and  common  council. — People  ex  rel.  Negus 
V.  Dwyer,  90  N.  Y.  402;  Vlck  v.  Qty  of  Rochester,  46 
Hun  607. 

Commissioners  of  Palisades  Interstate  Park. — 
Bunyan  v.  Com'ra  of  Palisades  Interstate  Park,  167 
App.  Div.  457,  153  N.  Y.  Supp.  622. 


§  880.  Judge's  order  enforceable  as  court  order;  powers  of  appellate  division. 

An  iBJ unction  order  granted  by  a  judge  may  be  enforced  as  the  order  of  the  court. 
An  injunction  order  which  may  be  modified  or  vacated  by  the  appellate  division  may  be 
granted  or  continued  by  the  appellate  division,  or  a  justice  thereof,  pending  appeal  to 
that  court  or  to  the  court  of  appeals  from  an  order  or  judgment  denying  or  vacating  an 
injunction. 

Derlfation.^ — Code  eiv.  proc.,  1 606,  aa  am.  by  L.  1913,  ia  coverKl  by  a  general  proviaion  relating  to  proviaiunal 
eh.  112,  amended.  The  part  which  atated  by  whom  the  remedies  ($817,  ante),  f  608,  originally  reviaed  from 
Older  might  be  granted  generally  ia  eliminates  because  it     code  of  proc.,  f  218. 

SIS 
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BcfCrcDcef^-Fomr  of  oaaaty  indge,  C,  P.  A.,  (  77;  384,   IBl  N.  Y.  Supp.  241:  Nanhlaod  Rubber  Co.  T 

molloiu  ud  ordnn  gengmUy,  C.  P.  A.,  H  113-110,  I3T-  loMinadoiul  Auto  LnEue.  143  V.  Y.  Supp.  fl. 

132.  Cawtmcdan  af  Ual  acannce.— UuiMd  auua  HtU 

Ftwlihianit  for  wUTttl  rialaOva  of  order.— People  Ouuuw  Co.  t.  Brom.  15B  App.  Div.  Ml,  143  K.  Y 

41  nl.  Empire  Leuiac  Co.  v.  Mecoa  R.  Co..  174  /upp.  Dir.  Supp.  S35. 

§  881.  Proof  to  procure  injunction. 

The  Otxler  may  be  granted  upon  proof  that  sufficient  grounds  exist  tiierefor. 

ScTlTatloii.-~Cade  dv.  proo.,  {  607.  m  mn.  by  L.  1877,  CUrk  v.  Klnj  Bre*.  Pab.  Co..  40  Aw..  DiT.  40S,  S7  N.  T 

eh.  4ie,  Bmended.     Tbe  amendiDeiit  is  ta  confDnn  tlie  Supp.  a7fi;  United  Btnteg  Title  Ouannty  Co.  v.  Blown 

■eotioD  U,  the  geaerel  provitiioD  tbit  pnwf  absU  be  by  IS8  App.  Div.  542,  U3  N.  Y.  Suim.  SS.'S^  Bertha  Zine  » 

kffidHvit  md  such  other  written  eridetiDe  ss  the  nila  nuiy  Me.  Co.  v.  Clute.  7  Miic.  123,  27  N.  Y.  Supp.  342:  Chat 

pmciibe  ({816.  mile).     (607.    ori«iiially   leviaed   from  lerton  v.  Knitlsr,  2  Abb.N.  C,4S3;  Woodndf  v.  Haher.  i: 

code  a!  pmc.,  t  220,  in  psrt.  Bsrb.  224;  Bostnick  v.  Elian ,  25  How.  Pi.  302;  Becker  t 

Ap^kkttom.— WDodbnm  v.  Hyatt.  34  App.  DIt.  248,  Mayor.  28  How.  Pr.  211,  IS  Abb.  Pr.  369. 

M  N.  Y.  Supp.  ,%B7;  Cushini  v.  Rualandv,  49  Hun  ig.  1  On  InfininatloD  and  bellct.— Joslyn  r.  Padflc  Mai 

-■■"'"■  "    "  ,.  12  Abb.  N.  a.  329;  Ijvingiton  v.  Bank  ol  Ne» 


N.  Y.  Supp.  .^OS.  B.  Co-.  12  Abb.  N.  3.  320;  Ijvingiton  y.  Bank  of  Nei 

Co DvblDt.— Close  V.  Fleiher,  8  Muc.  399,  28  N.  Y.  York,  2S  Baib.  304;  RMatu  t.  Banaid,  12  How.  Fi.  444 

Supp,  737;  Bage  y.  Robinson,  12  Mieo.  2B9,  34  N.  Y.  Koh  v.  Barnott,  6  N.  Y.  Supp.  881;  Paoh  r.  Goeflrey.  II 

Supp.  3T.  N,  Y.  Supp.  583. 
AfBdmTtti.— People  v.  Canal  Boud.  &6  N.  Y.  390; 

§  882.  Provision  as  to  notice ;  injunction  pending  an  application. 

The  order  may  be  granted  upon  or  without  notice,  in  the  discretion  of  the  court  oi 
judge,  luUess  the  defendant  has  answered;  in  which  case  it  can  be  granted  only  upoi 
notice  or  an  order  to  show  cause.  Where  an  application  for  an  injunction  is  made  upoi 
notice  or  an  order  to  show  cause,  either  before  or  after  answer,  the  court  or  jut^  maj 
enjoin  the  defendant  until  the  hearing  and  decision  of  the  application. 

Dwlratlan.— Code  ay.  proe..  f  609.  u  am.  by  L.  1877,     noUce.  C.  P.  A..  4  130;  extennon  nf  tinie.  Id..  ||  SS.  09 
_,.    ..=  ^.,._...  _..__         Thii  lection  oonsdtulee  DOS  of         In  catcntl-— City   of  New  York   t.   SUten    l"!-"- 
lani  pronnoo  an-     Midland  Railmy  Co..  110  Miw.  Bori,  181  N.  Y.  Sm>P 


Midland  Railmy  Co..  110  Miw.  Bori,  181  N.  Y.  Sm>p.  124 
Wke«  ei  pmrte  order  inD  ted.— Rhodes  t.  Wbeelei 

, „„..    , „. .  -      48  App.  Div.  410,  83  N.  Y.  Supp.   184;  Bodenslein  v 

the  aenaral  pmviBon.    f  SOS,  oriainaily  ravised  from  cods     Saul.  132  App.  Dii.  528.  830. 117  N.  Y.  Bum.  34a;8iirec 


tiioriDnfl  the  grantinc  of 
notioe  ({815.  iH>le)rTbe 

of  DIDO.,  II  221,  233.'         "-'— -        '  ?rMVimr7TBuo'38Tr'2rNrY.'8upp.M7"jtdn>yotM 

EcfereiiCM.--Ei  parte  orders  oot  of  oouit  without     BDwne,  i  Abb.  440;  RsdGald  v.  Middkiown.  7  Ba«w.  6 

§  883.  Serrice  of  order. 

Where  the  injunction  order  is  granted  by  tbe  court,  it  must  be  served  by  deliverin] 
a  certified  copy  thereof;  where  it  is  grant«i  by  a  judge,  it  must  be  served  by  ahowinj 
the  original  order  and  delivering  a  copy  thereof.  Service  of  the  order  upon  a  corporatioi 
may  be  made  as  prescribed  by  law  for  making  petsonat  service  of  a  summons  upon  i 
corporation.  Copies  of  the  papers  upon  which  the  order  was  granted  must  be  delivere* 
wilii  the  copy  of  the  order, 

D(clratli>ii.~-Cpde  or.  proe.,  |  610.  amended.    The  Sarrlce  of  upen.— Pboenii  F.  A  M.  Co.  r.  Nort 

eHndnated  Bnt  icntsnce  ia  covered  by  a  ceneni  proviidon  River  Con«t.  Co..  33  Hun  156.  6  Civ.  Proa.  Rsp.  IM 

irlilins  to  anot.  atlKcbmeot  and  injunction  (eneralty  Davii  t.  Mayor,  1  Duer  4S1;  Walsco  v.  Fuller.  0  Ho* 

(iS21.  ante),    f  010.  ori^ally  partly  revised  from  codeol  Pr.  425:  Livingston  v.  Swidt,  23  How.  Pr.  1;  Coddinstoi 

pmc.,  f  220,  in  part.  v.  Webb.  4  8udf.  S39. 

■eferen(e8.~SBrTiee  on  corporaliini,  C.  P.  A.,  i|  228,  Serrlee  of  ■ndertaUnf  .—KnudKO  v.  &iedery.  3 

220;  order  to  state  ^nuuk.  Id..  1 821.  Hiso.  08,  fi7  N.  Y.  Supp.  681. 


J 


art.  82  INJUNCTION;  SECURITY  K  884-887 


ARTICLE  62 
lajunctioa;  security 

Bao,  884.  Teram  of  undortakinc  on  sUyinc  proceedoun  in  an  action  before  ttial. 
885.  Security  to  ste^  proceedings  after  trial  and  oefore  judgment. 
88d.  Seoority  to  st^  proopedinst  alter  judgment. 

887.  Payment  over  of  money  depoaited. 

888.  Cancellation  of  luidertaking  of  euceeasful  party. 

889.  Terms  of  undertaking  on  staying  proceedings  after  verdict  in  ejectment  or  dower. 
800.  Damages  in  ejectment  or  dower  to  include  waste. 

891.  Undertaking  in  lieu  of  deposit. 

893.  Security  for  injtmction  to  sta^  proceedings  on  ground  of  fraud. 

893.  Security  generally,  to  obtain  ugunction  order. 

894.  Damages;  how  ascertained. 

805.  Damages  sustained  by  a  third  person* 
898.  Action  on  the  undertaking. 

§  884.  Temis  of  undertakiiigi  on  staying  proceedings  in  an  action  before  trial. 

The  undertaking  to  secure  thd  party  enjoined,  where  the  injunction  order  is  to  stay 
the  trial  of  an  action  in  which  the  complaint  demands  judgment  for  a  sum  of  money 
only,  after  issue  has  been  joined  therein,  shall  be  to  the  effect  that  the  party  applying 
for  the  order  will  pay  to  the  party  enjoined  or  his  representative  all  damages  and  costs 
which  may  be  recovered  by  hhn  in  the  action  stayed  by  the  injunction,  not  exceeding  a 
sum  specified  in  the  imdertaking,  and  also  all  damages  and  costs  that  may  be  awarded 
to  him  in  the  action  in  which  the  injunction  order  is  granted. 

DcrlTBtloil. — Code  civ.  proc..  |  611,  amended.    The  Appllc»tioii. — Seaboard  National  Bank  t.  Raid,  172 

amendment  ia  to  conform  to  a  general  section,  relating  to  App.  Div.  135.  158  N.  Y.  Supp.  250;  Richards  v.  Qold- 

proviooDal  remediesr  whieh  requires  security  in  all  cases  ben,  7  Misc.  388,  37  N.  Y.  Supp.  919.             • 

where  it  is  not  dispensed  with  l^  sUtute,  leaving  only  the  '<Duiuiges."-~Brace  Co.  v.  Kraft.  196  N.  Y.  468.  470, 

terms  of  the  midertaking  lb  be  defined  in  the  provisions  «ffg.  126  ^a>p.  Div.  924,  111  N.  Y.  Supp.  1110. 

leiatinf  to  each  particular  remedy  (f  819.  ante),    f  611.  EHiect  of  fosolvcney  of  iimllei. — Randall  v.  Carpen- 

oiidnally  R.  a,  pt.  3.  ch.  1.  tit.  2. 1 139.  ter.  22  Hun  571. 

IdiBffWMM. — ^ReguIatiMUi  as  to  bonds  and  under- 
takings, C.  P.  A..  ({  148-163.  * 

§  886.  Security  to  stay  proceedings  after  trial  and  before  judgment. 

An  injuneiion  oider  shall  not  be  granted,  to  stay  proceedings  vd  an  action  specified  in  the 
last  section,  after  verdict,  report  or  decision,  and  before  final  judgment  thereupon,  un- 
less a  sum  of  money  sufficient  to  cover  the  sum  awarded  by  l^e  vercUct,  report  or  de- 
cision and  the  costs  of  the  action,  is  first  paid  by  the  party  appljring  for  the  injunction 
into  the  court  in  wWch  his  action  is  commenced  or  an  undertaking  is  given  in  lieu  thereof, 
as  hereinafter  prescribed  in  this  article. 

BMHaltoau— Code  civ.  proc.,  I  612.  without  change  of  substance;  originally  revised  from  R.  6.,  pt.  8.  ch.  1.  tit.  2. 

9   X4U. 

§  886.  Security  to  stay  proceedings  after  judgment. 

An  injimction  order  shall  not  be  granted  to  stay  proceedings  upon  a  judgment  for  a 
sum  of  money  unless  the  following  requisites  are  complied  with  by  the  party  appl3dng 
therefor: 

1.  The  full  amount  of  the  judgment,  including  interest  and  costs,  must  be  paid  by  him 
mto  the  court  in  which  his  action  is  commenced;  or  an  undertaking  in  lieu  thereof  must 
be  given,  as  hereinafter  prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  sureties,  to  pay  to  the  party  en- 
joined, aU  dainages  and  costs  which  may  be  awarded  to  him  by  the  court  in  the  action 

in  which  the  injunction  order  is  granted,  not  exceeding  a  sum  specified  in  the  under- 
taking. 

^u*^I!?**ft'*'~*^"  °^'  V^-  *  ®13'  as  am.  by  L.  1877.  Application.— <3arter  v.  Hodge.  150  N.  Y.  532;  Ingalls 
eh.  4».  without  ehangeaf  substance;  originally  revised  v.  Merchants'  Nat.  Bank.  51  App.  Div.  306,  64  N.  Y. 
Aom  K.  8..  pt  3.  ch.  1.  tit.  2,  i  141.  Supp.  911;  Eastman  v.  Starr,  22  Hun  465. 

§  887.  Payment  over  of  money  deposited. 

Mcii^  paid  into  court,  as  prescribed  in  the  last  two  sections,  may  be  paid  over,  by 
toe  direction  of  the  court,  to  the  party  whose  proceedings  are  stayed,  upon  his  giving 
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an  undertaking  to  the  people  of  the  state,  with  sufficient  suretieB,  in  a  sum  fixed  by  the 
,court,  to  pay  the  money  and  interest,  or  any  part  thereof,  as  directed  in  the  order  or 
judgment  of  the  court. 

Deriratioii. — Code  dv.  proc.^  §  614,  without  duage;  orisiQally  revised  from  R.  S.,  pt.  3.  oh.  1,  tit.  2. 1 142. 

§  888.  Cancellation  of  undertakmg  of  successful  party. 

Where  money  so  paid  into  court  has  been  paid  over  to  the  party  whose  proceedings 
are  stayed,  if  the  final  decision  of  the  action  in  which  the  injunction  order,  is  granted  is 
against  the  party  obtaining  it,  the  court  must  give  such  directions  as  justice  requires, 
with  respect  to  cancelling  the  undertaking  {^ven  by  the  successful  party;  making  per- 
petual the  injunction  staying  collection  of  judgment;  and  requiring  ihe  judgment  to  be 
discharged  of  record. 

I>erlTatloii.--Code  dv.  proc.,  f  «15.  without  ohnDaa;  oncuuUy  ravieed  from  R.  8..  pt.  3,  eh.  1,  tit.  2.  S  143. 

§  889.  Terms  of  undertaking  on  staying  proceedings  after  verdict  in  ejectment 
or  dower. 

The  undertaking,  to  sebure  the  party  enjoined,  where  the  injunction  order  is  to  stay 
proceedings  in  an  action  of  ejectment,  or  for  dower,  &fter  verdict,  report  or  decision, 
shall  be  to  the  efifect  that  the  party  applying  for  the  order  will  pay  to  the  party  enjoined, 
or  his  representative,  all  damages  and  costs,  not  exceeding  a  sum  specified  in  ihe  under- 
taking,  which  may  be  awarded  to  him  in  the  action  wherein  the  injunction  was  granted. 

Derivatloa. — Code  dv.  proc,  fi  616,  amended.    The  only  the  terms  of  the  undertaldii^  to  be  defined  in  the 

amendment  ia  to  oonfrom  to  the  geneial  aection,  relatinc  proviaoiu  relating  to   each   parUcv^r .  remedy    (4819, 

to  provisional  remedies,  which  leauirea  seci^rity  in  all  ante).    |  616,  origmaUy  revised  from  R.  Si,  pt.  3.  oh.  I, 

oases  where  it  is  not  dispensed  with  by  ttatute,  leaving  tit.  2,  |  144: 


§  890/  Damages  in  ejectment  or  dower  to  include  waste. 

Where  an  undertaking  is  given,  as  prescribed  in  the  last  seption^  the  damages  to  be 

paid  upon  the  vacating  of  the  injunction  order,  or  the  deciaon  of  the  action  against  the 

>:.  •  party  obtaining  it,  include,  not  only  the  reasonable  rents  an4  profits  of  the  real  property 

recovered  by  the  verdict,  report  or  decimon,  but  all  waste  committed  upon  the  property 

after  the  granting  of  the  injunction. 

IKsrlVAtfon.— Code  dv.  procT  f  617,  witliout  chance;  oripnally  revised  from  R.  S.,  pt.  3,  ti^  1,  tit.  2,  ^  146. 

§  891.  Undertaking  in  lieu  of  deposit. 

In  a  case  where  money  is  required  by  the  foregoing  sections  of  this  article  to  be  paid 
into  court,  the  court  or  judge  may  dispense  with  the  payment,  and  may  require  the 
party  to  give,  in  lieu  thereof,  an  undertaJdng,  with  two  or  more  sureties,  to  pay  the  sum 
-  specified,  with  interest,  as  directed  by  the  court.  If  an  undertaking  is  requimi,  in  ad- 
dition to  the  deposit,  both  undertakings  may  be  contained  in  the  same  instrument,  at 
the  election  of  the  party  applying  for  the  injunction.  »    ' 

Derivation.— Oode  civ.  proc.,  $  618,  without  change;  origioaUy  revised  from  R.  S.,  pt.  3,  ch.  1,  <it.  2,  §  146. 

§  892.  Security  for  injunction  to  stay  proceedings  on  ground  of  fraud. 

If  the  injunction  order  applied  for  is  to  stay  proceedings  in  another  action  on  the 
ground  that  a  judgment,  verdict,  report  or  decision  therein  was  obtained  by  actual  fraud, 
the  court  or  judge  may  allow  the  party  applying  for  the  order  to  give  an  undertaking 
to  the  effect,  and  executed,  as  prescribed  in  the  next  section,  in  lieu  of  any  other  under- 
taking or  any  deposit. 

Derimtldn. — Code  dv.  proo.,  9  619.  rewritten.    The  to  whether  the  plaintiff  oonld  make  a  deposit,  instead  of 

statute  from  whioh  i  619  was  derived  (R.  S.,  pt.  3,  ch.  1,  givinic  an  midertaking,  even  if  he  so  desired.    The  refer- 

tit.  2,  S  147)  permitted  the  ohancellor  to  dispense  with  ence  in  §  619  to  the  "next  section  "  (|  620)  also  is  ambig- 

security  absolutely,  where  the  injonetion  wa«>to  stay  pro-  uous,  because  |  620  does  not  aK>iy  to  a  ease  where  ee- 

ceedings  on  the  ground  of  fraud.    There  was  an  attempt,  ourity  is  "dispensed  with.*'   The  committee  hiu  attempted 

by  S  619.  to  change  this;  but  the  language  leaves  a  doubt  as  to  express  the  purpose  of  {  619. 

§  893.  Security  generally,  to  obtain  i&jtuiction  order. 

Except  in  the  cases  specified  in  sections  eight  hundred  and  eighty-four,  eight  hundred 
and  eighty-six,  eight  hundred  and  eighty-nine,  eight  hundred  and  ninety-one,  or  where 

its 
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epedal  provi^n  is  not  made  by  law  for  the  security  to  be  given  upon  an  injunction  order, 
the  tmdertakiQg  to  be  ^ven  by  a  party  applyii%  for  an  injunction  order,  may  be  exe- 
cuted by  him,  or  by  one  gr  more  suretiea,  as  the  oourt  or  judge  directs,  and  shall  be  to 
the  effect  that  the  plaintiff  will  pay  to  the  party  enjoined,  such  damages,  not  exceeding 
a  sum,  specified  in  the  undertaking,  as  he  may  sustain  by  reason  of  the  injunction,  if 
the  court  finally  deddee  that  the  i^iuntiff  was  not  entitled  thereto. 

ItaMfBttoa.— Coda  dv.  proc.,  I  0)0,  u  ui.  by  U  1877,  Pom.  UT  An>.  Dlv.  644,  111  N.  V.  8<ipp.  706:  Now  Yoik 
dt.  410.  UMndnl  witbout  -*™t"«  uu  tffct,  ampt  to  Attritioii  Pulv.  Co.  r.  Vu  Tujrl,  1  Hon  S73;  Manlcy  t. 
<Gniut«UwduMt*Ut«i)wiilth*tMeuiltyiiiDMlM(Ev«a.     LwMt.  02  Hun  MS.  17  N.  Y.  Supp.  OS:  Pralt  v.  Uadep 


. , ^  _.  LwMt.1 _-.„ .— „ _ 

ifiOf  of  ■KurilT  (or  obCunini  any  ol  tha  Uina  wood,  4  CSt.  Pkk.  lUp.  167. 

onklramaiSea  oTivitMt,  injuaoUon  *ad  Btluhminl.        LbiUlUr  of  paKr  not  iaInliiK  !■  nndcrtmUac-— 

1*  nquired  by  ■  (cDoml   nctiaa    (1319.   uU).     fOSO,  aoydar  t.  Soyilar,  106  Min.  HO.  174  N.  y.  Supn.  7X9. 
oiwiwlly  ravtead  Irom  ooda  of  pmo.,  |  322.  flnl  Hatanoa.         "DuBBfa."— Os  Camp  i.  Bnmi,  33  App.  Dtr,  fil7, 

tUttrtattt. — EmcuUod  ud  Ibm  o<  bond*  add  nndtr-  S3  N.  Y.  Suiq).  1055. 
taldncB.  C.  P.  A..  H 14S-1S3;  attomay  not  to  ba  niraty.         Final  dwIllBD.— Palmai  t.  FoJey,  71  N.  Y.  106,  111; 

nils  al  aivi!  praa  £i  >.  3 '.  Paafia  MuL  8.  Co.  v.  Toal,  SS  N.  Y.  046:  Appollinarli  Co. 

Wwnm  aT  ■BdcrteUns.— Falmai  t.  Folay,  71  N.  Y.  v.  Vaoabla,  13eN.  Y.46,  revc.  S3Run  E5i,  ISn.  Y.  Supp. 

IDS:  AnwrieaB  Eu^aue  aaiinn  Bank  y.  Oouban,  135  539:  WiUiaou  v.  Moawomuy,  148  S.  Y.  Die:  8lliiier}uid 

Apfi.  Div.  371.  130  N.Y:8in)p.w7:Epiaoopal  Church  T.  v.  Albany  Typocnphinl  Dnfoa.  IIG  App.  Div.  IS.  100 

Variao,  38  Barb.  S41.  N.  Y.  Supp.  MO;  K.  Y.  C.  *  H.  R.  R.  H.  Co.  v.  Villace  at 

_w 'artaUap  nqnlrAd.— Pottar  v.  PotUT,  M  Haatinan.  E  Apn.  Div.  350.  41  N.  Y.  Supp.  483;  Wy^luop 


Di«.  140.  S9  N.  V:  8upp.  183;  Koani«  v.  Eada  Waiat     i.  Van  Bauren.  83  Hun  000,  18  N.  Y.  Bupp.  G57;  Man 
176  App.  Div.  7K1,  163  N.  Y   ~  '  .-..«.        _  .. 

a,  14  N.  Y.  Bupp.  Ml;  Phoanii 

Corponnion  T.  Molton,  lls'Siio.'LM.tli'N!™ 


ipp.  624.  Supp.  S31i  Jordan  v.  [ 

nllatv  t*  ttn  nndcrtaUnc.— Havlay  v.  Franoi*    Civ.  Proa.  Rap.  413. 

§  8M.  Damages;  how  ascertained. 

The  damages  sustained  by  reason  of  an  injunction  may  be  ascerbuned  and  determined 
by  the  oourt,  or  I^  a  referee  appointed  by  the  court,  or  by  a  writ  of  inquiry,  or  others 
wise,  as  tiie  court  shall  direct;  and  the  decimon  of  the  court  thereupon,  or  an  order  con- 
firmii^  the  report  of  the  referee,  is  conclusive  as  to  the  amount  of  those  dam^es,  upon 
all  the  persons  who  have  executed  the  undertaking,  unleaa  it  is  reversed  upon  appeal. 
The  court,  in  its  discretion,  may  cUrect  that  the  sureties  have  notice  of  the  hearing  or  of 
an  appeal,  and  may  prescribe  the  time  and  manner  of.  giving  them  notice. 


-Codanrr.  proa.,  1 833,  aa  am.  by  L.  1B7T, 

ah.  418.  without  nliance;  OTiabiaUy  rariasd  Irom  coda  o( 

pnM..I32S.la*taantan«,|^lnpaR:R.a.,pt.S,iih.l.  _„....   .. 

fit.  1. 1 140,  in  pan.  HvriwB  t.  Harrunn,  7fi  Hun  18 

■■fWtaen  to  MMM  i«IHMW^^-H«n«r  r,  Waatoott.  Naidl  t.  Baiaan,  18  Abb.  N.  ».  1 

UfiN.  Y.  311.  Cininad  fBva.—And 

■•Hm  IM.— WItaos  *.  Drsym.  SA  App.  DIt.  34B.  73     N.  Y.  3S3:  Dkbfow  v. ,  ._ 

N.  Y.  Supp.  878;  Qruicai  t.  Bmytb.  70  Hun  D,  23  N.  Y.     Post,  56  N.  V    ""°    "^ "  -lell,  87  N.  Y.  827: 

Sopp.  sir  RandaU  v.  Ci                                            Boek  t.  Bohn.  H 

PiacUcB  ■pan.— Packer  v.   Ncvin,  67   N.  Y.  580;  Mi«!.  102,  80                                           i  t.  Scuddar,  6  Hun 

Boberta  y.  WhiM,  77  S.  Y.  375;  Dwlght  ».  Northern  lod,  300,  a«d„  67                                           ■.  Piatt,  S  Hua  48; 

R.  Co..  «  BMb.  371.  Lanadoa  t.  "  -  " ■"  ■" - 


Coat!  ar^RandaU  *.  Cuprnlw.  88  N.  Y.  393;  Hoi-     381,  25  N.  Y.  (11  Bank  v.  Walkar, 

-.       ".SBS;Bam«v.  Midland  Railroad     74  Hud  896,  rhitwdda  r.  Noyau 

Tam^^  Co..  181  App.  Dii.  831,  14S  N.  Y.  Supp.  latS;     CoHa«e  Ann.  jupp.  734;  SanBan 


>.  EUoa,  119  N.  Y.  SBS;  Bamn  v.  Midland  Railroad  74  Hud  896,  rhitwdda  r.  N< 

_i^  Co..  181  App.  D4t.  831,  14S  N.  Y.  Supp.  latS;  CoHa«e  Ann.  jupp.  734;  San 

CrCanaar >.  Naw  York  i  Yonkara  I,and  Imp.  Co..  S  Miae.  r.  Qmtad  Stat                                          ip.  Dii,),  153  N.  Y. 
... ..       ^, /i  Hun  381,  36  Supp.  737;  Ta.,- ..  .-u.......™  ..,„„.,.  Pp. ~ 


343, 38  N.  Y.  Supp.  544;  W 

N.  T.  Supp.  S3;  JUlen  v.  B 

■■Kt  •(  MBMal  «r  OU 


-_„, — Bynie         Dtte 

[Jlhiop.  Bhaa*  Hiwood Co.,  80  Miae.  35ft  112  N.  Y.     Miar.  1 


.„ 307;MoDonaId 

Jsnwa.  47  How.  Pr.  474. 


Son.  m.  Fourth  Nac  Bank  r.  Beoct.  81  Hun  301. 

DetwmlMHMl  •#  JMIIUW      n J  V.  Rubbar^tip  «lc4.— Hathon  v.  Natural  Carbonie  Oaa  Co.,   ITS 

Paxil  Co..  80  S.  Y.  335;  Robarta  *.  Whlt&^77  N.  Y.  3711;  App.  DIt.  425,  165  N.  Y.  Supp.  1044. 
HotehklB  T.  Piatt,  8  Hun  48;  Crounaa  t.  Byrasuae,  C  * 

I  89fi.  Damages  sustained  by  a  third  person. 

Where  the  defendant  enjoined  was  an  officer  of  a  corporation,  or  joint-stock  asaocia- 
ticHi,  or  a  bailee,  agent,  trustee  or  other  representative  of  another,  and  the  damages  sus- 
tiuned  by  him  are  less  than  the  sum  specified  in  the  undertaking,  the  court  or  the  referee 
may  also  separately  ascertain  and  detannine  the  damages  sustained  by  reason  of  the  in- 
jonetion,  by  the  corporation,  association,  or  person,  whom  the  defendant  represents,  to 
an  amount  not  ezoeeding  the  surplus  of  the  sum  specified  in  the  undertaking;  and  those 
damagee  may  be  reeovered  in  a  eeparat«  acticm  brouj^t  as  prescril>ed  in  the  next  section. 

Wlih«Hll> — Cods  <dr.  pnc  |S34,  wtchoat  ahanfa. 

§  896.  Action  on  the  undertaking. 

Where  the  damagee  have  been  ascertained  by  the  decision  of  the  comt,  or  the  con- 
innation  of  a  referee's  report,  as  prescribed  in  the  last  two  sections,  any  person  entitled 


S  896  CIVIL  PRACTICE  ACT 

to  tbe  benefit  of  aa  undertaking  gjven  to  obtain  an  injunction  order  (M-  ot 
such  an  order,  pursuant  to  the  provisioos  of,  or  referred  to  in,  this  article 
an  action  thereon  without  further  leave  of  tbe  court. 

DcrtTBttOD'-^^ode  tdv.  pnM.,  1 43S.  wicbout  phwie  dT  Nst.  Buk  *.  Ooubert.  ISSApp.  EHt.  STI. 

■ubMuifw.  397:  Founh  MU.  B«Dk  V.  Scon,  31  Hiu 

ActlOD  WMItf  thb  uctioil. — Wllvo  t.  Dreyar,   AS  Hiyno.  IS  Abb.  N.  S.  t;  Raodill  r.  Cl\ 

App,  Div,  34fi.  72  N.  Y.  Supp.  57S;  AmerisHi  Blctuu^s  Bupc.  Ot.  lOS. 


art,  63  INJUNCTION;  VACATING,  MODIFYING  S§  897-89^ 


ARTICLE  63 
Injunctioii;  vacatixig  or  modifying  the  order 

See.  8d7.  AppUostion  to  vacate  or  modify  without  notice.  * 

896.  AppUcatioii  to  vacate  or  modify  upon  notice. 
809.  When  prior  motion  not  to  preiudioe  subeeqttent  application. 

900.  New  andertakukg. 

901.  Effect  of  verifiea  aoBwer. 

^  897.  Application  to  vacate  or  modify  without  notice. 

Where  ihe  injunction  order  was  granted  without  notice,  the  party  enjoined  may  ap* 
ply,  upon  the  papers  upon  which  it  was  granted,  for  an  order  vacaiiog  or  modifying  the 
injunction  order.  Such  an  application  may  be  made,  without  notice,  to  the  judge  or 
justice  who  granted  the  order,  or  who  held  the  term  of  the  court  where  it  was  granted, 
or  to  a  term  of  the  appellate  division  of  the  supreme  court.  It  cannot  be  made  without 
notice,  to  any  other  judge,  justice  or  term,  unless  the  applicant  produces  proof,  by  affi- 
davit, that,  by  reason  of  the  absence  or  other  disability  of  the  judge  or  justice  wha 
granted  the  order,  the  application  cannot  be  made  to  him,  and  that  the  applicant  will 
be  exposed  to  great  injury  by  the  delay  required  for  an  application  upon  notice.  The 
affidavit  must  be- filed  wi^  the  clerk;  sjid  a  copy  thereof,  and  of  the  order  vacating  or 
modifying  the  injunction  order  must  be  served  upon  the  plaintiff's  attorney  before  that 
order  takes  effect. 

Dcrlfmtloii« — Code  civ.  pioc.,  1 626,  as  am.  by  L.  1895,  Marty,  66  App.  Div.  527,  73  N.  Y.  Supp.  309;  KoeUer  v.. 

cb.  946,  without  chance.  Farmers  dc  Drovers'  Nat,  Bank,  6  N.  Y.  Supp.  470.  17 

Bcferenees. — ^Whieh  judges  may  make  orders  out  of  Civ.  Proc.  Rep.  807;  People  ez  rel.  Cauffman  v.  Van 

court  without  notice.  C.  r.  A.,  (  130;  motions  in  supreme  .  Buren,  18  N.  V.  Supp.  734,  affd.,  136  N.  Y.  252. 

court,  first  district,  where  heard.    Id.,  ft  116.  Fumer  to  vacate  without  notlee  aerclscd  with 

Iateiittonofsectioii.--Oerev.  N.  Y.C.&H.  R.  R.R.  eaatton.— Peck  v.  Yorks,  41  Barb,  547;  National  Gas^ 

Co..  38  Hun  231.  Light  Co.  v.  O'Brien.  38  How.  Pr.  271. 

To   what   eoort   appUcathm    made.— Matter   of  Hearlns  ta  both  parties.— Coffin  v.  Prospect  Park 

Porter.  30  App.  Div.  261.  61  N.  Y.  Supp.  613;  Marty  v.  &  C.  I.  R.  Co..  61  How.  Pr.  105. 


§  898.  Application  to  vacate  or  modify  upon  notice. 

Where  the  injunction  order  was  granted  without  notice,  or  where  it  was  granted  upon, 
notice,  with  leave  to  apply  to  vacate  or  modify  it,  the  party  enjoined  may  apply,  upon 
notice,  to  the  judge  who  granted  it,  or  to  the  court,  at  a  term  where  a  contested  motion 
in  the  action  may  be  heard,  for  an  order,  vacating  or  modifying  the  injunction  order. 
Such  an  application  may  be  founded  upon  the  papers  upon  which  the  injunction  was 
giitnted;  or  upon  proof,  on  the  part  of  the  defendant;  or  both.  Where  it  is  founded  upon 
proof  on  the  part  of  tiie  defendant,  it  may  be  opposed  as  a  matter  of  course  by  new 
proof  on  the  part  of  the  plaintiff  tending  to  sustain  the  injunction. 

Dcrltatloii. — Code  civ.  proc.,  1 627.  as  am.  by  L.  1879,  Time  of  motloii.— Town  of  Milltown  v.  Rondout  St 
eh.  542,  amended.    The  words  "by  affidavit  "  are  elimi-  Oswego  R.  Co..  43  How.  Pr.  144.  12  Abb.  N.  S.  276. 
nated,  to  afford  ao  opportunity  for  the  adoption  of  a  rule  PMers  taken  as  true. — ^Averbach  v.  Northland  Rub- 
permitting  other  written  evidence.    See  general  section  on  ber  Co.,  161  N.  Y.  Supp.  396. 

proof  in  connection  with  the  three  remedies  of  arrest,  in-  When  granted.— >Young  v.  R.  St  K.  Gas  Co..  129  N.  Y. 

junction  and  attachment  (§  816.  ante).   The  words  "as  a  57;  Tracy  v.  T.  &  L.  R.  Co..  54  Hun  550,  7  N.  Y.  Supp. 

matter  of  course  "  are  inserted  to  insure  a  construction  that  892;  Eno  v.  Metropolitan  El.  Ry.  Co.,  8  N.  Y.  Supp.  197: 

init  authorize  tiie  court  to  permit  new  proof  by  plaintiff,  Kunts  v.  C.  C.  White  A  Co.,  8  N.  Y.  Supp.  605;  Litchfield 

even  where  tiie  appBcation  to  vacate  is  founded  only  on  v.  Pelton,  6  Barb.  187;  Storer  v.  Coe.  2  Boaw.  661;  McCaf- 

the  orional  papers.    See  general  section  on  new  proof  ferty  v.  Graxier.  10  How.  Pr.  475:  Gould  v.  Jacobsohn,  18 

(1 822.  ante).    §627,  origmally  revised  from  code  of  proc.,  How.  Pr.  158;  Steinbemr  v.  O'Connor,  42  How.  Pr.  52; 

f  225,  and  f  226,  in  part.  Central  Crosetown  R.  Co.  v.  Bleecker  St.  A  C.  R.  Co..  49 

How.  Pr.  233;  Decker  v.  Decker,  52  How.  Pr.  218. 

§  899.  When  prior  motion  not  to  prejudice  subsequent  application. 

The  granting  or  denial  of  an  application,  made  as  prescribed  in  the  last  section,  founded 
only  upon  the  papers  upon  which  the  injunction  order  was  granted,  does  not  prejudice  a 
subsequent  application,  seasonably  made,  founded  upon  proof  on  the  part  of  the  defend- 
ant. The  granting  or  denial  of  either  application  does  not  jH'ejudice  a  subsequent  ap- 
plication, seasonably  ;niade,  founded  upon  the  failure  of  a  complaint,  which  had  not  been 
made  at  the  time  of  the  former  application,  to  set  forth  a  cause  of  action  sufficient  to 
entitle  the  plaintiff  to  the  injunction  order,  upon  one  or  more  grounds  recited  therein. 

tl9 


SS  900,  901 


CIVIL  PRACTICE  ACT 


art.  53 


DerlTattoii. — Code  civ.  proc.,  i  028,  without  change     preceding  section,  ezpUuned  in  the  note  theteto. 
except  to  eliminate  the  woroa  "by  affidavit.**   The  reason        Bcncwil  of  motloii. — ^Hawkins  v.  Pekae,  44  App.  IMt. 
for  that  change  is  the  same  as  for  similar  change  in  the     306,  60  N.  Y.  Supp.  1108. 

§  900.  New  undertaking. 

Upon  the  hearing  of  an  application,  upon  notice,  to  vacate  or  modify  an  injunction 
order,  the  court  or  judge  may  require  a  new  undertaking,  in  the  same  or  in  a  different 
sum,  to  be  given  by  the  plaintiff,  with  the  like  sureties  and  to  the  like  effect  as  upon 
granting  an  original  order.  The  persons  executing  the  new  undertaking  become  liable 
thereon  as  if  they  had  executed  it  upon  the  granting  of  the  original  order.  The  persons 
who  executed  the  original  undertaking  remain  liable  thereon  until  the  new  undertaking 
is  given  and  approved,  and  no  longef .  Upon  such  hearing  the  court  or  judge,  if  the 
alleged  wrong  or  injury  is  not  irreparable  and  is  capable  of  being  adequately  compen- 
sated for  in  money,  may  vacate  the  injunction  order  upon  the  defendant's  executing  an 
undertaking  in  such  form  and  amount  and  with  such  sureties  as  the  court  or  judge  ihall 
direct,  conditioned  to  indemnify  the  plaintiff  against  any  loss  sustained  by  reason  of  va- 
cating such  injimction  order. 


l>erlT»tlon.^Code  civ.  proo..  i  629,  as  am.  by  L.  1883, 
ch.  404,  L.  1884,  «h.  401,  without  change. 

Amenilmeiit  of  188S.~-Thayer  v.  Rochester  City 
R.  R.  Co.,  15  Abb.  N.  C.  52;  Metropolitan  EI.  Ry.  Co.  v. 
Manhattan  Ry.  Co..  66  Ho^.  Ft.  277;  WUliams  ▼.Western 
Union  Tel.  Co.,  65  How.  Pr.  326,  revd.  on  other  grounds, 
48  N.  Y.  Sapp.  84d. 

Condltloiis  of  andcrteldnB.— Chamberlain  v.  B., 
K.  Y.  ft  P.  R.  R.  Co..  31  Hun  339. 


Actton  upon  imdartekliig.  iUmmge9.~De  Camp  v. 
Bums.  33  App.  Div.  517.  63N.  Y.  Sapp-  1035. 

Stey  on  apMsl  fh»m  order  of  diMolattOB. — Town 
of  Guilford  v.  Cornell,  4  Abb.  Pr.  220;  Hqvt  v.  Carter,  7 
How.  Pr.  140;  Dishio  v.  Diabro.  87  How.  Pr.  147. 

BoTlew  of  discretton  of  spcctnl  term.— D.,  L.  ft  W. 
R.  Co.  V.  Syracuse,  L.  ft  B.  Ry.  Co.,  48  App.  Div.  621,  60 
N.  Y.  Supp.  386w 


§  901.  Effect  of  verified  answer. 

Upon  the  hearing  of  a  contested  application  for  an  injunction  order,  or  to  vacate  or 
modify  such  an  order,  a  verified  answer  has  the  effect  only  of  an  affidavit. 

Datmtton.— Code  civ.  prqo^  1 630,  without  change.         Rochester,  46  Huh  140;  McEnroe  v.  Decker.  58  How.  Pr. 
BIfeet  of  Metioii.— Rome,  W.  ft  O.  T.  R.  Co.  v.  City  of     25a 


art.  54  ATTACHMENT;  WHfiN  ALLOWED,  ETC.  §§  902,  903 


ILRTICLE  64 
Attachment;  when  allowed;  obtaining  warrant 

Sm.  mUL  In  what  aotioiw  atteohment  of  property  may  be  had. 

903.  What  must  be  shown  to  prooure  warrant  of  attachment. 

904.  Warrant  in  action  for  oeculation  and  deceit. 

905.  Service  of  summons,  if  warrant  previously  granted. 

906.  Papers  to  be  filed. 

907.  Terms  of  undertakhkg  on  obtaininc  warrant. 

906.  Seeority  not  required  in  certain  actions  for  peoulation  aadMecett. 

909.  Issuance  and  attestation  of  warrant. 

910.  Contents  of  warrant  j  to  whom  directed. 

911.  Talidity  of  uadertakmg. 

§  902.  In  what  actions  attachment  of  property  may  be  had. 

A  warrant  of  attachment  against  the  property  of  one  or  more  defendants  in  an  action 
may  be  granted  upon  the  application  of  the  plaintiff,  as  specified  in  the  next  section, 
where  the  action  is  to  recover  a  smn  of  money  only,  as  a  tax  or  as  damages  for  one  or 
more  of  the  following  causes: 

1.  Breach  of  contract,  express  or  implied,  other  than  a  contract  to  marry. 

2.  Wrongful  conversion  of  personal  property. 

3.  An  injury  to  person  or  property  in  consequence  of  negligence,  fraud  or  other 
wrongful  act. 

4.  A  wrongful  act,  neglect  or  default  by  which  the  decedent's  death  was  caused, 
when  the  cause  of  action  arose  in  this  state  before  or  after  the  passage  of  this  act  and 
the  action  is  brou^^t  by  an  executor  or  administrator  against  a  natural  person  who, 
or  a  corporation  which,  would  have  been  liable  to  an  action  in  favor  of  the  decedent 
by  reason  thereof  if  death  had  not  ensued. 

DerifBtfMi.— Ckxle  civ.  proe.,  |  635,  as  am.  by  L.  1877,  Jonasson  v.  Herrick,  126  App.  Div.  827,  111  N.  Y.  Supp. 

ch.  416,  L.  1894,  oh.  738,  L.  1895,  ch.  678,  L.  1916,  oh.  441,  69;  Gladke  v.  Maschke.  35  Hun  476;  Zeigler  v.  Zeialer.  68 

L.  1919,  ch.  482.  without  chansp;  originally  revised  from  Hun  177.  22  N.  Y.  Supp.  812. 

parts  of  code  of  proe.,  U  227.  229:  subd.  3  of  the  oriicinal  Pertonal  tnJiUT* — Davis  v.  Fox,  1  App.  Div.  408,  87 

section  was  confined  to  "any  other  injury  to  personal  N.  Y.  Supp.  163;  Rouge  v.  Rouge,  15  Misc.  36,  35  N.  Y. 


property."  Supp.  836;  Taintor  v.  Beseler  Co..  33  Misc.  720,  68  N.  Y. 

BcTcnaett^— Preferences  of  ezeoutians  or  warrants  of  Supp.  980.  affd..  62  App.  Div.  617,  71  N.  Y.  Supp.  1149. 

aitaehmont,  0.  P.  A.,  II  681.  682;   when   recovery   of  IqJiiit  to  property. — Foote  v.  Ffoulke.  55  App.  Div. 

chattel  by  action  prohibited.  Id..  §  1089;  warrant  of  at-  617.  67  N.  Y.  Supp.  368;  James  v.  Signell.  60  App.  Div. 


contempt 

attachment 

BcoMi/  created  hf  code  elr.  pm.-"Penoyar  v.  237:  Stain  v.  Levy,  55  Hun.  381,  8  N.  Y.  Supp. "605. 

Kdssy,  150  N.  Y.  77.  When  •ttftchmeilt  will  not  He.— Remmgton  Paper 

Sum  of  oionej  onl/.— Roth  v.  American  Piano  Mfg.  Co.  v.  O'Dougherty,  96  N.  Y.  666,  affg.,  32  Hun  255; 

Co., 35Misc^J09, 71 N.  Y. Sugjj.  1080;  Avery  v^ Avery,  52  ThomingJUMi  v^emck,  101  N.  Y.  6 ;  Mcrts  v.  Fenouillet, 

Cahtton  Asbestos  Si.'R.  Worics  v.  Asbest-Und-Oummi- 
of  contract.—Outtapereha  Mfff.  Co.  v.  werke,  141  App.  Div.  198, 126  N.  Y.  Supp.  120:  Hilbom  v. 
Mayor,  etc.,  108  N.  Y.  276;  Habler  v.  Bernharth.  115  Penn.  Cement  Co..  145  App.  Div.  442;  129  N.  Y.  Supp. 
irY.|459:  Alford  t.  Cobb.  28  Hun  22;  Nasro  v.  McCal-     967. 

montlOil  Co..  36  Hun  SM;  Edick  v.  Green.  38  Hun  205.  Cited. — Colcord  v.  Banco  de  TamauHpas,  191  App. 

Contfcnton^— Van  Caim>  v.  Searle,  147  N.  Y.  150;     Div.  94,  180  N.  Y.  Supp.  852. 

§^903.  What  miurt  be  shown  to  procure  wiarrant  of  attachment 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show  that  a  cause  of  action  speci- 
fied in  the  last  section  eidsts  against  the  defendant,  and,  if  the  action  is  to  recover  dam- 
ages for  breach  of  contract,  that  the  plaintiff  is  entitled  to  recover  a  stated  sum,  over 
and  above  all  counterclaims  known  to  him.    He  must  also  show  that  the  defendant 

1.  Is  either  a  foreign  corporation  or  not  a  resident  of  the  state;  or 

2.  If  a  natural  person  and  a  resident  of  the  state,  has  departed  therefrom  with  intent 
too  defraud  his  creditors  or  to  avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
therein  with  the  Uke  intent;  or 

3.  If  a  natural  person  or  domestic  corporation,  has  removed  or  is  about  to  remove 
property  fnm  the  state  with  intent  to  defraud  his  or  its  ereditturs,  or  has  assigned, 
ispoeed  oi  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete  property  with  the  like 
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intent  or  if  the  defendant  is  a  domestic  corporation  that  no  person  can  be  found  within 
the  state  after  diligent  effort,  upon  whom  a  summons  can  be  served;  or 

4.  Has  made  a  false  statement  in  writing,  under  his  own  hand  or  signature,  or  under 
the  hand  or  signat\u*e  of  a  duly  authorized  agent  made  with  his  knowledge  and  acqui- 
escence, as  to  his  financial  responsibility  or  standing,  for  the  purpose  of  prociuing 
credit  or  the  extension  of  credit;  or  i 

5.  If  an  adult  and  a  resident  of  the  state,  has  been  continuously  without  the  state  for 
more  than  six  months  next  before  the  granting  of  the  order  of  publication  of  the  sum- 
mons against  him  and  has  not  made  the  designation,  provided  for  by  statute,  of  a  per- 
son upon  whom  to  serve  a  summons  in  his  behalf,  or  a  designation  so  made  no  longer 
remains  in  force,  or  service  upon  the  x)erson  so  designated  cannot  be  made  within  the 
state  after  diligent  effort. 

Game  of  actloB.— Andrews  v.  SchofiekU  27  App.  Dir. 
90,  50  N.  Y.  Siipp.  132:  Fox  v.  Mays,  46  App.  Div.  1.  61 
N.  Y.  Supp.  295:  Anthony  ft  Ck>.  v.  Fox,  53  App.  Div. 
200, 65  N.  v.  Supp.  806;  Levenacm  v.  BricjEB.  95  App.  Div. 
94.  88  N.  Y.  Supp.  507;  Murphy  v.  Ltndfl«edt.  142  App. 
Div.  777,  127  N.  Y.  Supp.  609;  Barkley  v.  MuUer,  1& 


Derlvatloii. — Code  civ.  proc..  f  636,  aa  am.  by  L.  1877, 
ch.  416.  L.  1894,  ch.  736.  L.  1895,  ch.  578,  L.  1899.*eh.  596. 
L.  1919.  ch.  275,  omitting  provision  that  the  required 
proof  be  made  by  affidavit.  The  omitted  portion  ia  cov- 
ered elsewhere  by  a  section  relating  to  proof  upon  appli- 
cation for  any  provisional  remedy  ({  816,  ante).  (  636, 
originally  revised  from  code  of  proc.  SS  227,  229,  in  part, 
as  am.  by  L.  1875,  ch.  28. 

Constructloii. — Penoyar  v.  KeUey,  150  N.  Y.  77; 
Courtney  v.  Eighth  Ward  Bank.  154  N.  Y.  688. 

CltF  court  of  New  York,  jurisdiction. — Granieri  v. 
New  York  Shoe  Repairing  Co.,  56  Miso.  121.  106  N.  Y. 
Supp.  1107. 

Sufficiency  of  affidavits. — Brandly  v.  American 
Butter  Co.,  130  App.  Div.  410, 114  N.  Y.  Supp.  895;  Kahn 
v.  Hollander,  140  App.  Div.  492.  125  N.  Y.  Supp.  333; 
Calmon  Asbestos  ft  R.  Works  v.  Art>eBt-Und-Gummi- 
werke,  141  App.  Div.  198,  126  N.  Y.  Supp.  120;  Faraci  v. 
Mailer,  154  App.  Div.  303.  138  N.  Y.  Supp.  961;  Coiro  v. 
Baron,  158  App.  Div.  501,  143  N.  Y.  Supp.  853;  Make- 
peace V.  Dilltown  Smokeless  Coal  Co..  179  App.  Div.  60, 
166  N.  Y.  Supp.  92;  Makepeace  v.  Dilltown  Smokeless 
Goal  Co..  179  App.  Div.  662,  167  N.  Y,  Supp.  83;  Pfalts  A 
Bauer  v.  Wiener.  181  App.  Div.  793.  169  N.  Y.  Supp.  223; 
Taintor  v.  Beseler  Co.,  33  Misc.  720.  68  N.  Y.  Supp.  980. 
affd..  62  App.  Div.  617,  71  N.  Y.  Supp.  1149;  Nerenderg 
V.  Keith.  101  Misc.  651,  167  N.  Y.  Supp.  612;  Lamkin  v. 
Douglass,  27  Hun  517;  Edick  v.  Green.  38  Hun  202; 
Williams  v.  Rightmeyer,  88  Hun.372,  34  N.  Y.  Supp.  826; 
Fine  V.  Lyons,  141  N.  Y.  Supp.  294;  Schavrien  v.  jEleich, 
155  N.  Y.  Supp.  365;  Pedro  A  Seltser,  Inc.  v.  Brivio, 
191  App.  Div.  110.  180  N.  Y.  Supp.  706;  Hart  v.  Page 
Mfg.  Co..  187  App.  Div.  296,  175  N.  Y.  Supp.  502. 

Complaint  used  as  affldaTlt. — Slater  v.  American 
Palace  Car  Co.,  146  App.  Div.  859.  131  N.  Y.  Supp.  17. 

Affidavit  hf  attorney. — Campbell  v.  Emslie,  115 
App.  Div.  385. 100  N.  Y.  Supp.  783;  Gumbes  v.  Hicks.  116 
App.  Div.  120.  101  N.  Y.  Supp.  741.  affd.,  190  N.  Y.  532; 
Stewart  v.  Sandall  (1918).  184  App.  Diy.  446;  Cribben  v. 
Schillinger.  30  Hun  248;  Marine  Nat.  Qank  of  New  York  v. 
Ward.  .35  Hun  395;  Gribbon  v.  Back,  35  Hun  541;  Buhl  v. 
Ball.  41  Hun  61;  Crowns  v.  Vail.  51  Hun  204.  4  N.  Y. 
Supp.  324;  Kokomo  Straw  Board  Co.  v.  Inman,  53  Hun 
39,  5  N.  Y.  Supp.  888. 

Personal  knowledge  In  affldaTlt^  wben  sufficient. 
-s-I^adenburg  v.  Commercial  Bank,  5  App.  Div.  220,  39 
>J.  Y.  Supp.  119;  Han«sn  v.  Marcus,  8  App.  Div.  318.  40 
5J.  Y.  Supp.  951:  Hormann  v.  Climax  Cycle  Co.,  9  App. 
Div.  579,  41  N.  Y.  fiupp.  710;  Einstein  v.  Climax  Cycle 
Co.,  13  App.  Div.  624,  42  N.  Y.  Supp.  1124;  Shuler  v. 
Bii^ll  Mfg.  Co.,  17  App.  Div.  228,  45  N.  Y.  Supp.  725; 
Merchants' Nat.  Bank  v.  Cohimbia  Spixming  Co.,  21  App. 
Div.  383,  47  N.  Y.  Supp.  442;  Wallace  v.  Baring,  21  App. 
Div.  477,  48  N.  Y.  Supp.  692;  Lacker  v.  Dreher,  38  App. 
Div.  75,  55  N.  Y.  Supp.  979;  Anthony  ic  Co.  v.  Fox,  53 
App.  Div.  200,  65  N.  Y.  Supp.  806;  James  v.  .Signell.  60 
App.  Diy.  75,  69  N.  Y.  Supp.  680;  Buhl  v.  Ball,  41  Hun  61; 
CroWns  V.  Vail,  51  Hun  204,  4  N.  Y.  Supp.  324;  Kahle  v. 
Muller,  .57  Hun  104,  11  N.  Y.  Supp.  26;  Manufacturors* 
Nat.  Bank  v.  Hall.  60  Hun  466. 15  N.  Y.  Supp.  208,  affd.v 
129  N.  Y.  663;  B^rstow  Stove  Co.  v.  Darlins.  81  Hun  564, 
^N.  Y.  Supp.  .1038;  PeUit  v.  United  States  Motor  Co., 
77  Misc.  277.  136  N.  Y.  Supp.  260. 
"  Conclusions  or  bHIef. — ^Doheny  v.  Wordten,  75  App. 
•Div.  47.  77  N.  Y.  Supp-  959;  Railings  v.  McDonald,  76 
App.  Div.  112,  78  N.  Y.  Supp.  1040;  Delancy  v.  Bowte.  91 
App.  Div.  437,  86  N.  Y.  Sirpp.  880;  Nevada  Bank  v. 
Cregan,  17  Misc.  241,  40  N.  Y.  Supp.  1065. 

Information  and  belief. — >Hunt  v.  Robinson.  52  App. 
Div.  539.  65  N*  Y.  Supo.  386;  Hitner  v.  Boutilier,  67 
Him  i203.  22  N,  Y!*6opp.  64;  Sizer  v.  Hampton,  etc..  R.  A 
L  Co.,  67  App.Di*.  547,  73  N.  Y'.  Supp.  1019;  Slater 
V.  American  Palaoe  Car  Co.,  146  App.  Div.  859,  131  N.  Y. 


App.  Div.  110, 153  N.  Y.  Supp.  923:  Grevell  v.  Whiteman, 
32  Misc.  279,  65  N.  Y.  Supp.  974;  Pomeioy  y.  Rieketta,  27 
Hun  242;  Stoiber  v.  Thudium.  44  Him  70:  Swift  v.  Mar- 
tini, 162  N.  Y.  Supp.  136;  California  Paddng  Corporation 
V.  Kelly  Storage  &  Distributing  Co.,  228  N.  Y.  49. 

•Statement  of  amount. — Rmnert  v.  Haug,  87  N.  Y. 
141;  Haebler  v.  Bemharth,  115  N.  Y.  459;  Buell  v.  Van 
Camp,  119  N.  Y.  160;  Bloomingdale  v.  Cook,  35  App.  Div. 
360,  54  N.  Y.  Supp.  924;  James  v.  Signell,  60  App.  Div.  75, 
69  N.  Y.  Supp.  680;  Delafield  v.  Armsby  Co..  62  App. 
Div.  262,  71  N.  Y.  Supp.  14;  Chasy  Marble  &  Lime  Co.  v. 
Deely,  88  App.  Div.  150,  84  N.  Y.  Supp.  396;  Netter  v. 
Trenton  Whisk  Broom  Works,  Inc.,  140  App.  Div.  287, 
125  N.  Y.  Supp.  141;  Frusher  v.  Vacuum  Dyemg  Machine 
Co.,  148  App.  Div.  68,  131  N.  Y.  Supp.  994;  Baibrick  v. 
Carrero  (1918),  184  App.  Div.  160;  Duryea,  WatU  A  Co.. 
V.  Rayner.  11  Misc.  294,  32  N.  Y.  Supp.  247;  Romeo  v. 
Garafolo,  21  Misc.  166,  47  N.  Y.  Supp.  91,  affd..  25  App. 
Div.  191,  49  N.  Y.  Supp.  114;  Smith  v.  Swenson,  26  Misc. 
151.  56  N.  Y.  Supp.  783. 

Statement  of  amount  over  counterclaims. — 
Thomington  v.  Merrick,  101  N.  Y.  5;  Hanson  v.  Marcw*,  8 
App.  Div.  318,  40  N.  Y.  Supp.  961;  McGinley  v.  Gilder- 
sleeve.  124  App.  Div.  324, 108  N.  Y.  Supp.  888;  Livingston 
v.  Lakwitz.  25  Misc.  119,  53  N.  Y.  Supp.  1083;  Rickernon 
V.  Bunker,  26  Mi«c.  383,  56  N.  Y.  Supp.  202:  Idimkin  v. 
Douglass.  27  Huh  517;  Smith  v.  Arnold,  33  Hun  484; 
Marine  Nat.  Bank  of  New  York  v.  Ward,  35  Hun  395; 
Belden  v.  Wilcox,  47  Hun  331;  Anderson  v.  Mallev,  191 
App.  Div.  573,  181  N.  Y.  Supp.  729;  Mayer  Brewing  Co. 
V.  Mathews  Gravity  Carrier  Co.,  186  App.  Div.  908,  172 
N.  Y.  Supp.  886. 

Allesatlon  as  to  no  counterclaims. — Steele  v. 
Gilmour  Mfg.  Co.,  77  App.  Div.  199,  78  N.  Y.  Supp.  1078. 

Forelcn  corporations. — People  v.  St.  Nicholas  Bank, 
44  App.  Div.  313,  60  N.  Y.  Supp.  710;  Steele  v.  Gilmour 
Mfg.  Co.,  77  App.  Div.  199,  78  N.  Y.  Supp.  1078;  Dains 
Sons  Co.  V.  McNally  Co.,  137  App.  Div.  557,  122  N.  Y. 
Supp.  964;  McMahon  v.  RoseN-ine  Trust  Co.,  159  App. 
Div.  640,  144  N.  Y.  Supp.  841;  Schreiber  v.  Gem  Stopper 
Co.,  168  App.  Div.  60, 153  N.  Y.  Supp.  878;  Sawyer  Lum- 
ber Co.  v.  Buasell,  84  Hun  114,  41  N.  Y.  Snpp,  1107; 
Colcord  V.  Banco  de  Tamaulipas,  191  App.  Div.  94.  180 
N.  Y.  Supp.  862;  Prentl««  v.  Greene.  193  App.  Div.  672, 
184  N.  Y.  Supp.  558. 

Nonresldence  of  defendant. — James  y.  Signell.  60 
App.  Div.  75,  60  N.  Y.  Supp.  680;  Cousins  v.  Schlichter, 
135  App.  Div.  779,  119  N.  YT  Supp.  899;  Ingalls  Stone  Co. 
V.  Nunn,  136  App.  Div.  142,  120  N.  Y.  Supp.  168;  Aetna 
National  Bank  v.  Kramer,  142  App.  Div.  444,  126  N.  Y. 
Supp.  070;  Faraci  v.  Mailer.  154  Anp.  Div.  803,  188  N.  Y. 
Supp.  961;  Gotham  National  Bank  v.  Martin,  167  App. 
Div.  271,  152  N.  Y.  Supp.  654;  Condon  Wrapping  Ma- 
chine Go.  V.  Dearborn.  181  Am).  Dtv^311,.168  N.  Y.  Supp. 
718;  Rosensweige  v.  Wood,  30  Mi8c.  297,  63  N.  Y.  Supp. 
447,  affd.,  52  App.  Div.  &31,  65  N.  Y^  Supp.  U44;  Irwm 
v.  Raymond,  58  Misc.  319,  110  N.  Y.  Supp.  1100;  Han- 
Over  Nat.  Bank>  v.  Stebbins,  60  Hun  SQ8,  23  N.  Y.  Sapp. 
529:'Sonnak  \\  Walker,.  191  App.  Div.  157;  180  N.  Y. 
Supp.  848. 

Departure  from  state. — ^Doheny  v.  Worden,  75  App. 
Div.  47.  77  N.  Y.  Supp.  959;  Gotham  Nat.  Bank  of  New 
York  V.  Martin,  167  App.  Div.  271,  162  N.  Y.  Supp.  654; 
Calligan  v.  Groten.  18  Misc.  428,  42  N.  Y.  Supp.  22; 
O'Rourke  v.  Rankin,  193  App.  Div.  494,  184  N.  Y.  Supp. 
845. 

Fraud  against  creditors. — Casola  v.  Vasquez,  147 
N.  Y.  258,  revg.  85  Hun  314;  Stewart  v.  Lyman.  .62  App. 
Diy.  182,  70  N.  Y.  Supp.  .936;  Delanev  v.  Bouaei  01  App. 


Warehouse  Co:  v.  Mall^tt.  84  Huh  561,  32  N.  Y.  Supp. 
861;  Pedro  ASeltser  Inc.  v.  Brivio,  191  App.  Div.  110, 
180  N.  Y.  "Supp.  706. 


Div.  437.  86  N.  Y.  Suppl  880;  Krotosky  V.  Ktoteeiky,  169 
App.  Div.  8fi0.  155  N.  Y.  Supp.  625;  SUin  v.  Fiacher.lfi 
Misc.  410.  36  N,  Y.  Supp.  893;  Parrott  V.  Mayer,  31  Misc. 


50.  04  N.  Y.  Supp.  649;  Pfluke  Co.  v.  PapufiaSi:42  Misc. 
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ifi,  8fi  N.  Y.'Supp.  541;  Millang  v.  Lambiot,  00  Mue.  63S.  N.  Y.  Sapp.  72&:  Mohlnwn  Co.  v.  Landirehr;  87  App.  Div- 

153  N.  Y.  Supp.  944;  Breakstone  Bkm.  Bronx  Branch,  Inc.  83.  83  N.  Y.  Supp.  1073;  Dickey  v.  Findeisen  &  Kropf 

▼.  Hyman.  94  Misc.  171, 157  N.  Y.  Suppw  898;  MlUiken  v.  Mfg.  Co.,  177  App.  Div.  881.  164  N.  Y.  Supp.  989;  GalB. 

Dart,  26  Hun  24;  Gennan  Bank  v.  Meyer.  55  Hun  88.  8  san  v.  Gxoten,  18  Misc.  428.  42  N.  Y.  Supp.  22;  Millang  v. 

N.  Y.  Supp.  205^  Wildman  y.  Van  Gelder,  60  Hun  443,  14  Lambros,  90  Misc.  638,  153  N.  Y.  Supp.  944;  Stevens  v. 

N.  Y.  Supp.  914;;  Ganon  ▼.  BrumbeiK,  75  Hun  336,  Middlaton,  26  Hun  470:  Empire  Warebouae  Go.  v.  MaU 

26  N.  Y.  Supp.  1063;  Cronin  v.  Crooks,  76  Hun  120.  ^7  lett.  32  N.  Y.  Supp.  861;  O'Rourke  v.  Rankin.  198  App. 

N.  Y.  Sum.  822.  affd.,  143  N.  Y.  352;  WUliams  v.  Risht-  Div.  494. 184  N.  Y.  Supp.  845. 

meyer,  88  Hun  372,  84  N.  Y.  Supp.  826;  Ribak  v.  not-  Heslffiiatloii  of  person  on  whom  service  can  be  made, 

haftig.  165  N.  Y.  Supp.  408;  Anderson  v.  MaUey,  191  App.  ^Bnnia  v.  Uhtennyer.  93  App.  Div.  376,  87  N.  Y.  Supp. 

Div.  573, 181  N.  Y.  Supp.  729.  695. 

teteot  to  deftftild.— Chambers  dE  MoKee  Glass  Co.  v.  KcKlsttBic  payment.— -Technical  Press  v.  Silverman. 
Roberts,  4  Ai 
Iron 
376; 


BVBDT  VD  aaimiHi.— ^namoers  at  MOJ&.ee  uiass  \Jo.  v.         SMmsnoR  psymras. — ^^i  econicai  rress  v.  Duverman, 

berts.  4  App.  Div.  20.  38  N.  Y.  Supp.  301:  Lukens  142  App.  Div.  423,  126  N.  Y.  Supp.  833. 
ndcSteelCo.  V.Payne,  13  App.  Div.  11.43 N.Y.  Supp.         BvMleiice. — Hanson  v.  Marcus.  8  App.  Div.  318,  40 

\l  Shuier  v.  Binlsall  Mfg.  Co..  17  App.  Div.  228.  45  N.  Y.  Supp.  951;  Severn  v.  Otto.  161  N.  Y.  Supp.  340. 


§  904.  Warrant  in  action  for  peculation  and  deceit 

A  warrant  of  attachment  against  the  property  of  one  or  more  defendants  in  an  action 
may  also  be  granted,  upon  the  'application  of  the  plaintiff,  where  the  complaint  demands 
judgment  for  a  sum  of  money  only;  and  it  appears  that  the  action  is  brought  to  recover 
inoney,  funds,  credits,  or  other  property,  held  or  owned  by  the  state,  or  held  or  owned, 
officially  or  otherwise,  for  or  in  behalf  of  a  public  governmental  interest,  by  a  munici- 
pal or  other  public  corporation,  board,  officer,  custodian,  agency,  or  agent,  of  the  state, 
or  of  a  city,  county,  town,  village,  or  other  division,  subdivision,  department,  or  portion 
of  the  state,  which  the  defendant,  without  right,  has  obtained,  received,  converted  or 
disposed  of ;  or  in  the  obtaining,  reception,  payment,  conversion  or  disposition  of  which,, 
without  right,  he  has  aided  or  abetted;  or  to  recover  damages  for  so  obtaining,  receiv- 
ii^Si  paying,  converting  or  disposing  of  the  same;  or  the  aiding  or  abetting  thereof;  or  in 
an  action  in  favor  of  a  private  person  or  corporation  brought  to  recover  damages  for 
an  injury  to  personal  property  where  the  liability  arose,  in  whole  or  in  part,  in  conse- 
quence of  the  false  statements  of  the  defendant  as  to  his  responsibility  or  credit,  in 
writing,  under  the  hand  or  signature  of  the  defendant  or  his  authorized  agent,  made 
with  his  knowledge  and  acquiescence.  In  order  to  entitle  the  plaintiff  to  a  warrant  of 
attachment,  in  the  case  specified  in  this  section,  he  must  show  that  a  sufficient  cause 
of  action  exists  against  the  defendant  for  a  stated  sum. 

Dertrmttun. — Code  dv.  proc,  §  637,  aa  am.  by  L.  1877,  provisional  remedy  (S  816,  ante).    S  637,  originally  revised 

ch.  416,  L.  1894,  ch.  736,  omitting  proviaion  that  the  proof  from  code;  ofproc.,  n  227,  229r  in  part,  as  am.  by  L.  1875, 

be  by  aiffidavit.    The  omitted  portion  is  covered  elsewhere  ch.  28. 
by  a  section  relating  to  proof  upon  appUcation  for  any 

§  906.  Service  of  summonsi  if  warrant  previously  granted. 

If  the  warrant  be  granted  before  the  summons  is  served,  personal  servic^  of  the 
summons  must  be  made  upon  the  defendant  against  whose  property  the  warrant  is 
granted,  within  thirty  days  after  the  granting  thereof;  or  else  before  the  expiration 
of  the  same  time,  service- of  the  summons  by  publication  must  be  commenced,  or  service 
thereof  must  be  made  without  the  state,  pursuant  to  an  order  obtained  therefor,  as 
prescribed  by  law;  and  if  publication  has  been,  or  is  thereafter  commenced,  the  service 
must  be  made  complete  by  the  continuance  thereof. 


DerlTAtton. — Code  civ.  proc.,  (  638,  as  am.  hy  L.  1877, 
eh.  416,  amended.  The  nrst  sentence  is  eliminated,  as 
covered  by  a  general  section  relating  to  arrest,  injunction 
and  attachment  (}  817,  ante).  §  638,  originally  a  substi- 
tute for  latter  part  of  S  227,  and  $  228,  code  of  proc. 

Bcferenee. — Service  of  summons  by  publication. 
C.  J».  A.,  if  230-235. 

Issue  of  wsmnt  before  service  of  summons. — 
'Vhbet  V.  Nash,  47.  App.  Div.  234,  62  K.  Y.  Supp.  646; 
Ross  V.  IngersoU.  53  App.  Div.  86.  65  N.  Y.  Supp.  753; 
Pickhaxdt  v.  Antony,  27  Hun  269;  Stoiber  v.  Thudium,  44 
Hun  70;  American  Exchange  Nat.  Bank  v.  Voisen,  44 
Hun  85;  Waffle  v.  Goble.  53  Barb.  617. 

WaXtax9  to  scire  sammons  within  time  specified. — • 
Jones  V.  Fuchs,  106  App.  Div.  260,  94  N.  Y.  Supp.  57; 
Ruser  v.  Union  DistillingCo..  7  Misc.  396,  27  N.  YT Supp. 
920;  Travis  v.  Railway  Educational  Assn.,  33  Misc.  57/. 
68  N.  Y.  Supp.  893;  Martin  v.  Smith,  37  Misc.  425,  75 
N.  Y.  Supp.  T-SO,  affd.,  71  App.  Div.  618.  76  N.  Y.  Supp. 
1020;  Schumacher  v.  American  Union  Fire  Ins.  Co.,  92 


Misc.  434.  156  N.  Y.  Supp.. 102;  Fair  v.  Keimy,  103  Misc, 
412.  171  >J.  Y.  Supp.  694. 

Time,  bow  computed. — ^Taylor  v.  Troncoso,  76  N.  Y. 
599;  Gribbon  v.  Freel.  93  N.  Y.  93. 

Tolantery  KeiienU  •ppesnnoo  taqoivalent  to  personal 
8er\nce.— ^affm  v.  Ricketts,  91  N.  Y.  668;  Cl&Te  v.  Lock- 
aid,  122  N.  Y.  263;  Pomeroy  v.  Ricketts,  27  Hun  2M2. 

Serviee  on  one  of  two  or  more  joint  detitors. — 
Yerkes  v.  McFadden.  141  N.  Y.  ISO;  Donnell  v.  WilliamBt 
21  Hun  216,  59  How.  Pr.  68;  Orvis  v.  Goldschmidt.  64 
How.  Pr.  71,2  Civ.  Proc.  Rep.  314;'  -  '    "  ' 

Substltated  serfioe. — Bogart  v.  Swexey,  26  Hun  463. 

Servtee  by  publleatlon^— TuUer  v.  Beek,  108  N.  Y. 
357,  a£Fff.  46  Hun  520;  Sabin  v.  Kendrick,  2  App.  Div.  96, 
37  N.  Y.  Supp.  524;  Ldtdenburg  v.  Commercial  Bank,  2 
App.  Div.  477.  37  N.  Y.  Supp.  1088;  Peetsch;  v.  Sommers. 
31  App.  Div.  255,  53  N.  Y.  ftipp.  438;  Doheny  v.  Worden, 
75  App.  Div,  47,  77  N.  Y.  Supp.  959;  Parker  v.  Gay.  28 
Misc.  329,  59  N.  Y.  Supp.  890;  Cuffey  v.  Grand  Trunk 
RaUwy.  Co..  67  Misc.  553,  122  N.  Y.  Supp.  947. 


§  906.  Papers  to  be  filed. 

The  plaintifP  proeiiriiig  the  warrant  must  cause  the  aflBidavits  and  papers  comprising 
the  proof  upon  which  it  was  granted  to  be  filed  in  the  office  of  the  clerk,  within  ten 
days  after  the  granting  thereof. 
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]HillAttoil«-~Code  eiv.  pvoe.,  |  639.  as  am.  by  L.  1877,  otiAudlj  reriMd  from  ooda  of  pioe..  f  229,  laat  tmkUaum, 

eh.  416,  amended  to  imply  that  a  rule  may  be  adopted  Mfercnce. — Rules  of  eivil  practioe,  80. 

aathoriaing  writtoi  evidence  other  than  affidavite,  under  VMlve  to  flic*-— Lewis  v.  Dougtaes,  52  Him  587.  6 

the  general  section  relating  to  proof  <i  816,  ante).    S  639,  N.  Y.  Supp.  888. 

§  907.  Terms  of  undertakmg  on  obtainmg  warrant 

The  undertaking  to  be  given  on  the  part  of  the  plaintiff,  before  the  granting  of  the 
warrant,  shall  be  to  the  effect  that  if  the  defendant  recovers  judgment,  or  if  the  war* 
rant  is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be  awarded  to  the  defendant 
and  all  damages  which  he  may  sustain  by  reason  of  the  attachment,  not  exceeding  the 
sum  specified  in  the  imdertaking,  which  must  be  at  least  two  hundred  and  fifty  dollars. 

DeriTatton. — Code  dv.  proo.,  {640,  amended.     The  BfllBet  of  dl«eontlniiaiiee.— Stfaus  ▼.  Quilboa,  80 

requirement  that  security  be  given  is  in  a  general  section,  A«>.  Div.  60,  80  N.  Y.  Sfupp.  180. 

applying   to  arrest,  injunction   and  attachment  ((  819,  XiabOlty  of  flurettes^— Rambaut  v.  Irving  Nat.  Bank, 

ante).     The  last  sentence  of   f  640  is  covered  by  such  42  App.  Div.  143,  58  N.  Y.  Supp.  1066;  Tyng  v.  American 

general  section  and  by  a  special  seotion  which  loUours  Surety-  Ck>.,  48  App.  Div.  240,  62  N.  Y.  Supp.  843:  lyag  t. 

this.    (  640,  originally  reviaea  from  code  of  proc,  |  230.  Amencan  Surety  C!o.,  69  App.  Div.  137,  /4  N.  Y.  Supp. 

ifNecessliy  for  mdcrtoklng.— Bate  v.  MoDoweU,  48  502.  aifd.,  174  N.  Y.  166;  Balinsky  v.  Qroas,  72  Miae.  7, 

K.  Y.  Super.  Ct.  219.  128  N.  Y.  Supp.  1062;  Baere  v.  Armstrong.  26  Hun  19; 

Sofflciency  or.--OoIdmark  v.  Magnolia  Metal  Ck>.,  Lee  v.  Homer,  37  Hun  634.  aifd.,  109  N.  Y.  630;  Miller  ▼. 

28  App.  Div.  264, 51  N.  Y.  Supp.  68.  Fernr,  50  Hun  256,  2  N.  Y.  Supp.  863;  Northampton  Nat. 

Amount  of.— Whitney  v.  Denbton,  2  T.  &  C.  471.  Bank  v.  Wylie.  62  Hun  146.  4  N.  Y.  Supp.  907,'  aifd.,  128 

MIect  of  Judgment  for  defendant.— KzaU  v.  How-  N.  Y.  663;  Pahner  v.  Stari>uck.  19  N.  Y.  Supp.  465. 
aid,  37  Misc.  832.  76  N.  Y.  Supp.  972. 

§  908.  Security  not  required  in  certain  actions  for  peculation  and  deceit 

No  security  on  the  part  of  the  plaintiff  shall  be  required  upon  the  granting  of  a  war- 
rant of  attachment  where  the  action  is  brought  for  a  cause  specified  in  section  nine 
hundred  and  four  of  this  act. 

Derivation^ — Code  dv.  proc.,  f  640,  part  of  last  sen-  code  dv.  proc.  f  637.  f  640,  originally  revised  from  code 
tence.    The  cause  of  action  referred  to  is  one  specified  in     of  proc.  |  230. 

§  909.  Issuance  and  attestation  of  warrant 

The  manner  of  attesting  and  issuing  the  warrant,  whether  granted  by  the  court  or  a 
judge,  may  be  regulated  by  rules. 

Dciliatlon. — New.    Substitute  for  part  of  first  sen-  the  necessity  of  requiring  a  formal  court  order,  where  a 

tence  of  code  dv.  proc,  f  641.   By  a  general  section  (fi  817,  warrant  is  granted  by  the  court.     See  jrulea  of  civil  prao- 

ante),  the  power  to  grant  the  warrant  is  extended  to  the  tioe,   84,  |  641,  origmally  revised  from  code  of  proc. 

court.    The  committee  proposed  a  rule  which  obviates  $  231. 

§  910.  Contents  of  warrant;  to  whom  directed. 

The  warrant  may  be  directed  either  to  the  sheriff  of  a  particular  county,  or,  generally, 
to  the  sheriff  of  any  county.  It  must  require  the  sheriff  to  attach  and  safely  keep,  so 
much  of  the  property  within  his  county,  which  the  defendant  has,  or  which  he  may 
have,  at  any  tune  before  final  judgment  in  the  action,  as  will  satisfy  the  plaintiff's 
demand,  with  costs  and  expenses.  The  amount  of  the  plaintiff's  demand  must  be  speci* 
fied  in  the  warrant,  as  stated  in  the  proofs  on  which  the  warrant  was  granted.  War^ 
rants  may  be  issued  at  the  same  time  to  sheriffs  of  different  counties. 

Derivation^ — Ck>de  dv.  proc,  |  641,  amended.    The  committee  retained  it  as  statute,  because  the  warrant  is 

part  eliminated  is  covered  by  a  rule  proposed  by  the  a  mandate  similar  to  execution,  ttie  contents  of  whioh  are 

committee,  relating  to  attestation  and  issuance  of  the  prescribed  by  statute.     (  641.  originally  revised  from  oode 

warrant.    See  rulee  of  dvil  practice,  84.  The  contents  of  of  proc,  |  231. 
the  warrant  might  appropriately  be  left  to  rules,  but  the 

§  911.  Validity  of  undertaking. 

It  is  not  a  defence  to  an  action  upon  an  undertaking  given  upon  granting  a  warrant 
of  attachment,  that  the  warrant  was  granted  improperly,  for  want  of  jurisdiction,  or 
for  any  other  cause. 

DertfatlOB^-Oode  dv.  proo..  §  642,  without  change. 


art.  55  ATTACHMENT;  EXECUTING  WARRANT  f |  912,  013 


ARTICLE  56 
Attachment;  executing  warrant 

See.  913.  M  umer  of  atUchinc  pn^Mrty  end  dutiee  of  aherifF,  geaenUy. 
018.  Wliat  interest  in  refu  property  mfty  be  attached. 

914.  Attaehzaient  of  uniMua  luoeeiiptioai  to  foMKfn  oorppmtion. 

915.  Levy  upon  interest  in  iharea  or  bonds. 

916.  Levy  upon  eauee  of  aeticmt  evidence  oi  debt  or  claim  to  estate. 

917.  Method*  of  making  levy. 

918.  Certificate  of  defendant's  interest  to  be  fvniahed. 

919.  Examination  of  person  refusing  certificate. 

920.  Tranqportataon  of  goods  in  vessel  without  interruption,  notwithstanding  warrant;  eauseptioiis. 

921.  Inventory. 

922.  Actions  and  special  proeeedings  by  sheriff. 
928.  Perishable  goods  and  animals  to  be  sold. 
924.  Claim  of  property;  how  tried. 

92(.  Proesedingix  elaunantBUOceeda. 

926.  Finding  not  to  prejudice  right  of  claimant. 

927.  Discharge  of  personal  property  from  attachment. 

928.  Proceedings  on  claim  to  domestic  vessel. 

929.  AppraiseiB  of  vessel  to  be  sworn;  valuation  to  be  returned. 


930.  Undertaking  to  be  given  by  claimant  of  vessel. 

931.  When  vessel  to  be  osehargsd. 

932.  When  undertaking  for  dlscnarge  ai  vessel  to  be  sued. 

088.  Defence  in  action  np(m  uadectaking  for  disohaige  of  vessel;  recovery. 

934.  Valuation  of  foreign  vessel. 

986.  Undertsking  by  puuntiff  after  valua^n  of  foreign  vesseL 

936.  When  foreim  vessel  to  be  discharged. 

937.  Terms  on  which  ddi>tor  may  claim  foreign  vessel. 

938.  Sale  of  foreign  vessel,  for  li^jse  of  claimant's  lemedy  after  undertaking  by  plaintiff. 
989.  Sale  of  attached  vessel,  domestio  or  foreign. 

940.  Sheriff  to  keep  property. 

941.  Order  for  payment  into  court  or  deposit  of  money. 

942.  DeKvery  or  release  of  surplus  monev  or  property. 
0i3.  Action  by  plaintiff  and  sheriff  joint^. 

014.  Procuring  leave  to  unite  with  slieriff  in  brlnMng  suit. 

045.  Joinder  «  plaintiff  with  sheriff  after  action  b  begun. 

046.  Court  control  of  action  by  plaintiff  and  sheriff. 

047.  Return  of  inventory;  how  mforoed. 

§  912.  Manner  of  attaching  property  and  duties  of  sheriff,  generally. 

The  sheriff  must  execute  the  warrant  immediately,  by  levying  upon  so  much  of  the 
personal  and  real  property  of  the  defendant,  within  his  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution,  as  will  satisfy  the  plaintiff's  demand,  with  the  costs 
and  expenses.  He  must  take  into  his  custody  all  books  of  account,  vouchers,  and  other 
papers,  relating  to  the  personal  property  attached,  and  all  evidences  of  the  defendant's 
title  to  the  r^  property  attached,  which  he  must  safely  keep,  to  be  disposed  of  as 
prescribed  by  this  act.  The  sheriff,  to  whom  a  warrant  of  attachment  is  delivered,  may 
levy,  from  thne  to  time,  and  as  often  as  is  necessary,  until  the  amount  for  which  it  was 
issued  has  been  secured,  or  final  judgment  has  been  rendered  in  the  action,  notwith- 
standing the  expiration  of  his  term  of  office. 

D«tr»tti«.-"Code  civ.  proe.,  1 644,  as  sm.  by  L.  1877.  248,  87  N.  Y.  8upp.  006;  North  American  Trust  Co.  v. 

eh.  416,  without  change,  oiiginauy  revised  from  code  of  Aymer.  33  App.  Div.  576.  68  N.  Y.  Supp.  870;  Fiske  v. 

Iiroe.,  1 232,  in  part;  R.  8..  pt.  2.  ch.  5.  tit.  1. 1  7.  Parke.  77  App.  Div.  422,  70  N.  Y.  Supp.  827;  West  v. 

Lery  ttom  tbat  to  tlm«.— Ediaon  Elec.  Co.  v.  Guas-  Washburn,  153  App.  Div.  460.  138  N.  Y.  Supp.  230; 

tovitto  Co.,  16  App.  Div.  350.  44  N.  Y.  Supp.  1026;  Ez-  Kratsenstein  v.  Lehmann.  17  Misc.  64.  39  N.  Y.  Supp. 

eeUor  Co.  v.  CosmopoUtan  Co.,  80  Hun  592.  30  N.  Y.  838;  Wood  v.  Furtich,  17  Misc.  661,  40  N.  Y.  Supp.  687; 

Sopp.  557.  Be!den  v.  Willdnson,  88  Misc.  669,  68  N.  Y.  Supp.  205; 

^fmrUaM  levy.— Van  Csmp  v.  Searie.  147  N.  Y.  160;  Nascr  v.  First  Nat  Bank,  36  Hun  343;  Thompson  v.  Fry, 

GUlig  v.  Treadwell  Co.,  148  N.  Y.  177.  4  N.  Y.  Supp.  166;  Matter  of  Freel,  55  How.  Pr.  386,  4 

„I«ry  •&  vmI  pf»p«9rtr.--Higgins  v.  McConnell,  180  Abb.  N.  C.  90;  Lynch  v.  Crary.  34  N.  Y.  Super.  Ct..461. 

N.  Y.  482.  revd.  on  other  grounds.  42  N.  Y.  181;  Bills  v.  NaUonal 

^  Property    snftjeet   to   attoehment.— Lawrence   v.  Paric  Bsnk,  47  N.  Y.  Super.  Ct.  302. 

Bank  of  Republic  35  N.  Y.  320;  Kelly  v.  Roberto.  40  N.  Y.  Bookf  and  Mpen.— Springfieki  Nat.  Bank  v.  Bratr 

482;  Kelly  v.  Babcock.  49  N.  Y.  318;  Dunlop  v.  Patterson  ung.  180  App.  Div.  406,  167  N.  Y.  Supp.  476. 

VIre  Ina.  Co..  74  N.  Y.  145;  Castle  v.  Lewis,  78  N.  Y.  131;  LlabDltF  of  shcrUT  for  refusal  to  receive  warrsnt  on 

Anthony  v.  Wood,  96  N.  Y.  180;  Throop,  etc.,  Co.  v.  Saturday  afternoon— Dailey  v.  Fcnton,  47  App.  Div.  418, 

todth,  no  N.  Y.  83;  McAllister  v.  BaUey,  127  N.  Y.  62  N.  Y.  Supp.  497. 
583;  Blanc  v.  Tennessee.  C.  I.  &  R.  R.  Co..  2  App.  Div. 


§  913.  What  interest  in  real  property  may  be  attached. 

The  real  property  which  may  be  levied  upon  by  virtue  of  a  warrant  of  attachment 
includes  any  interest  in  real  property,  either  vested  or  not  vested,  which  is  capable  of 
being  aliened  by  the  defendant. 
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DertTatiOB. — Ckxle  eiv.  pxoc.,  f  645,  without  ohance.  Dower. — ^Latourette  ▼.  Latourette.  52  App.  Div.  192. 

Interest  of  Tendee  Id  possession. — Hmna  v.  Mc-  65  N.  Y.  Supp.  8.^ 
ConnelU  130  N.  Y.  482,  revg.  56  Hun  277.  9N.  Y.  Supp. 
588. 

§  914.  Attachment  of  unpaid  subscription  to  foreign  corporation. 

Under  a  warrant  of  attachment  against  a  foreign  corporation,  other  than  a  corpora- 
tion created  by  or  under  the  laws  of  the  United  States,  the  sherifiF  may  levy  upon  the 
sum  remaining  unpaid  upon  a  subscription  to  the  capital  stock  of  the  corporation,  made 
by  a  person  within  the  county;  or  upon  one  or  more  shares  of  stock  therein,  held  by 
such  a  x)erson,  or  transferred  by  him,  for  the  purpose  of  avoiding  payment  thereof. 

I>erlTatloD.— Code  oiv.  pxoc.,  |  646.  without  change >  Appiicatioii. — ^MoNelus  ▼.  Stillman,  172  App.  Div. 
origmally  a  substitute  for  L.  1845,  ch.  234,  f  1.  307.  158  N.  Y.  Supp.  428. 

§  916.  Levy  upon  interest  in  shares  or  bonds. 

The  rights  or  shares  which  the  defendant  has  in  the  stock  of  an  association  or  cor- 
poration, or  in  a  bond  negotiable  or  otherwise,  together  with  the  interest  and  profits 
thereon,  may  be  levied  upon;  and  the  sheriff's  certificate  of  the  sale  thereof  entitles  the 
purchaser  to  the  same  rights  and  privileges,  with  respect  thereto,  which  the  defend- 
ant had  when  they  were  so  attached. 

DerlvatloB.^ — Code  civ.  proc..  1 647.  aa  am.  by  L.  1911,         Stock  of  aasodatlom. — ^Matter  of  Jones,  172  N.  Y. 

ch.  419,  without  change;  originaUy  revised  from  code  of  575.  585. 
proc.  fi  234.  and  |  237.  first  clause  of  subd.  2.  Stock  of  foreton  corporation. — Simpson  v.  Jeney 

Application.— Plimpton  v.  Bigelow,  98  N.  Y.   592,  City  Contracting  Co..  165  N.  Y.  193;  People  ex  reL  Wynn 

revg.  29  Hun  362.  v.  Grilengagen.  167  App.  Div.  572, 152  N.  Y.  Supp.  679. 

§  916.  Levy  upon  cause  of  action,  evidence  of  debt  or  claim  to  estate. 

The  attachment  may  also  be  levied  upon  a  cause  of  action  arising  upon  contract; 
including  a  bond,  promissory  note,  or  other  instrument  for  the  payment  of  money  only, 
negotiable  or  otherwise,  whether  past  due  or  yet  to  become  due,  executed  by  a  foreign 
,  or  domestic  government,  state,  county,  public  officer,  association,  municipal  or  other 
corporation,  or  by  a  private  person,  either  within  or  without  the  state;  which  belongs 
to  the  defendant  and  is  found  within  the  county.  The  levy  of  the  attachment  there- 
upon is  deemed  a  levy  upon,  and  a  seizure  and  attachment  of,  the  debt  represented 
thereby.  The  attachment  may  also  be  levied  upon  a  right  or  interest,  present  or  future, 
to  any  of  the  property  or  estate  of  a  deceased  person  which  may  belong  to  the  defend- 
ant and  which  could  be  legally  assigned  by  him  as  legatee  or  distributee,  whether  the 
same  exists  by  reason  of  the  provisions  of  a  last  will  and  testament  admitted  to  probate 
at  the  time  the  attachment  is  granted,  or  by  operation  of  the  law  in  case  of  the  intes- 
tacy of  the  deceased.  Levy  of  the  attachment  thereupon  is  deemed  a  levy  upon,  and  a 
seizure  and  attachment  of,  the  rights  and  interests  of  the  defendant  at  the  time  of  such 
levy,  subject  to  the  rights  of  the  executor,  administrator  or  trustee  of  such  estate  to 
administer  the  same  according  to  law. 

DerlTatlon.— Oode  dv.  proc.,  $  648,  as  am.  by  L.  1877,  Occidental  Trading  Co.,  189  App.  Div.  330,  178  N.  Y. 

oh.  416,  L.  1907,  ch.  318,  without  change.  Supp.  477. 

Cause  of  action  arising  upon  contracts.'-Wamer  liqaor  tai  ccrtlllcatc. — ^MeNeeley  y.  Wels,  166  N.  Y. 

V.  Fourth  Nat.  Bank,  115  N.  Y.  248;  Westervelt  v.  Phelps,  124. 

171  N.  Y.  212;  Rosenberg  v.  Occidental  Trading  Co..  189  Ufc  Insorancc  poller.— Columbia  Bank  v.  Equitable 

Aso.  Div.  330.  178  N.  Y.  Supp.  477.  Life  Assur.  Soc,  79  App.  Div.  601,  80  N.  Y.  Supp.  428; 

Debt  owing  to  foreign  corporation.— Rosenberg  v.  Kratsenstein  v.  Lehmann,  18  Misc.  590.  42  N.  Y.  9apa, 

237. 

§  917.  Method  of  making  levy. 

A  levy  under  a  warrant  of  attachment  must  be  made  as  follows: 

1.  Upon  real  property,  by  filing  with  the  clerk  of  the  county  where  it  is  situated,  a 
notice  of  the  attachment,  stating  the  names  of  the  parties  to  the  action,  the  amount  of 
the  plaintiff's  claim,  as  stated  in  the  warrant,  and  a  description  of  the  particular  prop- 
erty levied  upon.  The  notice  must  be  subscribed  by  the  plaintiff's  attorney,  adding 
the  office  address;  and  must  be  recorded  and  indexed  by  the  clerk,  in  the  same  book, 
in  like  manner  and  with  like  effect  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property  capable  of  manual  delivery,  including  a  bond,  promis- 
sory note,  or  other  instrument  for  the  payment  of  money,  by  taking  the  same  into  the 
sheriff's  actual  custody.  He  thereupon,  without  delay,  must  deliver  to  the  person  from 
whose  possession  the  property  is  taken,  if  any,  a  copy  of  the  warrant  and  of  the  affidavits 
upon  which  it  was  granted. 
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3.  Upon  other  personal  property,  by  leaving  a  certified  copy  of  the  warrant,  and  a 
notice  showing  the  property  attached,  with  the  person  holding  the  same;  or,  if  it  consists 
of  a  demand,  other  than  as  specified  in  the  last  subdivision,  with  the  person  against 
whom  it  exists ;  or,  if  it  consists  of  a  right  or  share  in  the  stock  of  en  association  or 
corporation,  or  interests  or  profits  thereon,  with  the  president,  or  other  head  of  the 
association  or  corporation,  or  the  secretary,  cashier,  or  managing  agent  thereof,  or  if 
it  consists  of  a  right  in  an  estate  of  a  deceased  person  arimng  under  the  provisions  of  a 
will  or  under  the  provisions  of  law  in  case  of  intestacy,  with  the  executor  or  trustee 
under  liie  will,  or  the  administrator  of  the  estate. 

4.  Upon  property  discovered  in  any  action  brought  as  prescribed  in  subdivision  two 
of  section  mne  hundred  and  twenty-two  of  this  act,  by  entering  in  the  proper  clerk's 
office  the  judgment  rendered  in  said  action,  and  thereafter  levying  on  said  property  in 
the  manner  prescribed  in  subdivisions  one,  two  and  three  of  this  section. 

DerlTAtton.— <k)de  dv.  proe..  §  049.  as  am.  by  L.  1879,  Paoh  ▼.  Gilbert,  7  N.  Y.  Supp.  336. 17  Civ.  Proo.  Rep.  399. 

ch.  512,  L.  1889.  ch.  504.  h.  1907.  ch.  318,  without  chance:  Hankinsoa  v.  Page,  19  Abb.  N.  C.  274,  12  Civ.  Pioc.  Rep; 

original  subd.  1  in  from  code  of  proc.,  (  132;  mibd.  2  is  new;  279. 

mibd.  3  is  a  substitute  for  code  of  proe.,  |  235,  in  part;  "Other  pcnonal  mopertF  "  not  *<eftMbl«  of  nifta- 


subd.  4  added  by  amendment  of  1889.  aal  deUverr.'* — O'Brien  v.  Glenville  Woolen  Co.,   50 

SnlKtmDtlal    «onipll»lice    with    section     essential.  N.  Y.  128;  O'Brien  v.  Mechanics  dc  Traders' F.  Ins.  Co.,  56 

Barton  v.  Palmer  Co..  87  App.  Div.  35,  83  N.  Y.  Supp.  N.  Y.  52;  Greentree  v.  Rosenstock.  61  N.  Y.  583;  Hayden 

1041.  V.  National  Bank,  130  N.  Y.  146;  Courtney  v.  Eighth 

**■«•!  mQptrtw." — McKean  v.  Natkmal  Life  Assn..  Ward  Bank.  154  N.  Y.  688;  Simpson  v.  Jersey  City  Con- 

24  Misc.  511,  53  N.  Y.  Supp.  980:  Wilson  v.  Kelly,  31  tracting  Co.,  165  N.  Y.  193;  Minor  v.  Gurley.  39  Miso. 

Hun  75;  Lewis  v.  Douglass,  53  Hun  587,  6  N.  Y.  Supp.  662,  80  N.  Y.  Supp.  596.  affd.,  81  App.  Div.  586,  81  N.  Y. 

862;Hodgmanv.  Barker.  60  Hun.  156,  14  N.Y.  Supp.  574,  Supp.  367;  Backus  v.  Kimball,  62  Hun  122,  16  N.  Y. 

affd..  128  N.  Y.  601.  Supp.  619;  Castriotis  v.  Guaranty  Trust  Co.,  229  N.  Y. 

**Fiomrtj.  capable  of  maBiMl  deUrery."— Bates  74. 

V.  Plonaky,  28  Him  112;  Dugundji  v.  Paico,  190  App.  Div.  Ofe  Insoraner  policy. — ^Trepagnier  v.  Rose,  18  App. 

707,  180  N.  Y.  Supp.  381;  Matter  of  Liquors,  etc.,  189  Div.  393,  46  N.  Y.  Supp.  397,  affd.,  155  N.  Y.  637;  Krat- 

App.  Div.  109,  178  N.  Y.  Supp.  303.  senstein  v.  Lehmann,  19  App.  Div.  228. 46  N.  Y.  Sujm>.  71; 

Boml  and  mortKase. — Fiske  v.  Parke.  77  App.  Div.  Columbia  Bank  v.  Equitable  Life  Assur.  Soc.,  79  App. 

422.  79  N.  Y.  Supp.  327.  Div.  601,  80  N.  Y.  Supp.  428. 

*^Iiiitniiiieiit  m  the  payment  of  money.*' — Bills  "Otber  demands.^— Oarr  v.  Corcoran,  44  App.  Div. 

v.  National  Park  Bank,  89  N.  Y.  343;  Anthony  v.  Wood,  97,  60  N.  Y.  Supp.  763. 

96  N.  Y.  180;  Warner  v.  Fourth  Nat.  Bank,  115  N.  Y.  251 ;  Fallare  to  serve  "eertllled  copy  of  the  warrant.''^ 

Hardon  v.  Dixon.  91  App.  Div.  109,  86  N.  Y.  Supp.  346;  People  v.  St.  Nicholas  Bank,  44  App.  Div.  313,  60  N.  Y. 

Adams  v.  Speelman,  39  Hun  35;  Von  Hesse  v.  Mackaye,  55  Supp.  719;  Weil  v.  Gallun,  75  App.  Div.  439,  78  N.  Y 

Hun  365,  8  N.  Y.  Supp.  894,  affd.,  121  N.  Y.  694.  Supp.  300. 

**Slierlfrs  actoalCMtody.*'— Robinson  v.  Columbia  Sabd.  4.->Patchen  v.  Rofkar,  62  App.  Div.  367,  65 

Spinning  Co.,  23  App.  Div.  499.  49  N.  Y.  Supp.  4;  Rob-  N.  Y.  Supp.  122;  Backus  v.  Kimball.  62  Hun  122.  16 

inson  v.  Columbia  l^nning  Co.,  31  App.  Div.  238,  52  N.  Y.  Supp.  619;  Harding  v.  EllioU.  91  Hun  502.  36  N.  Y. 

N.  Y.  Supp.  751;  United  States  v.  Graff.  4  Him  634,  Supp.  648. 

§  918.  Certificate  of  defendant's  interest  to  be  furnished. 

Upon  the  application  of  a  sheriff  holding  a  warrant  of  attachment,  the  president  or 
other  head  of  an  association  or  corporation,  or  the  secretary,  cashier,  or  managing 
agent  thereof,  or  a  debtor  of  the  defendant,  or  a  person  holding  property,  including  a 
bond,  promissory  note,  or  other  instrument  for  the  payment  of  money,  belonging  to 
the  defendant,  must  furnish  to  the  sheriff  a  certificate,  under  his  hand,  specifying  the 
rights  or  number  of  shares  of  the  defendant  in  the  stock  of  the  association  or  corpora- 
tion, with  all  dividends  declared  or  incumbrances  thereon;  or  the  amount,  nature  and 
description  of  the  property  held  for  the  benefit  of  the  defendant,  or  of  the  defendant's 
interest  in  property  so  held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as  the 
case  requires. 

DerifBtl»B.r-Oode  civ.  proe.,  1 650,  without  change;  Bfliwt  of* — Almy  v.  Thurber,  99  N.  Y.  407;  Tribune 

onpnalW  revised  from  code  of  proc,  (  236,  in  part.  Assn.  v.  Eisner  A  Mendelson  Co..  49  App.  Div.  141,  63 

Eight  to  demand  eertlllaile.— Donner  v.  Mercy,  81  N.  Y.  Supp.  94;  Mathot  v.  North  River  Bank,  6  N.  Y. 

Ajm^iv.  181,  80  N.  Y.  Supp.  1030.  Supp.  498,  16  Civ.  Proc.  Rep.  314. 

safflcleiicy  of. — ^Westervat  v.  Marino,  27  App.  Div. 
267,  50  N.  Y.  Supp.  632. 

§  919.  Examination  of  person  refusing  certificate. 

If  a  person  to  whom  application  is  made,  as  prescribed  in  the  last  section,  refuses  to 
give  such  a  certificate;  or  if  it  is  made  to  appear,  by  affidavit,  to  the  satisfaction  of  the 
court  or  a  judge  thereof,  or  the  county  judge  of  the  county  to  which  the  warrant  is 
issued,  that  there  is  reason  to  suspect  that  a  certificate  given  by  him  is  untrue,  or  that 
it  fails  fully  to  set  forth  the  facts  required  to  be  shown  thereby,  the  court  or  judge  may 
make  an  order  directing  hun  to  attend  at  a  specified  time  and  at  a  place  within  the 
county  to  which  the  warrant  is  issued,  and  submit  to  an  examination  under  oath  con- 
cerning the  same.  The  order,  in  the  discretion  of  the  court  or  judge,  may  direct  an 
appearance  before  a  referee  named  therein. 
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Dcitmtioii.— Code  dr.  proc,  i  661,  without  chanoe;       Soflllcleiiey  of  affldavlt. — Stine  y.  Greene,  65  App^ 

origuutUy  renrlaed  ttom  code  of  pioe.,  1 2S6,  In  part;  L.  1848.  Div.  221,  72  N.  Y.  Supp.  729;  Doonar  ▼.  Mer^.  81  A^ 

ch.  63.  I  1.  Div.  181,  80  N.  Y.  Supp.  1030. 

EMtet  of  refusal. — O'Brien  v.  Mechanics  k  Tnden'       Wlieii  order  for  exainiiiftlfoB  Bot  fastalned. — 

Firo  Ina.  Co..  56  N.  Y.  52;  Buokinf^m  v.  White,  25  Hun  Fiaher  ▼.  Nash,  47  App.  Div.  234,  62  N.  Y.  Supp.  646; 

441.  Ivce  V.  rx>rlcwood  05  jSow.  Pr.  518. 

Stttooeiui  dneeR  tecuni.— Wentervelt  v.  Marino,  27       8rope  of  eamiiilnatton.— Stine  v.  Greene,  66  App. 

App.  Div.  267.  60  N.  Y.  Supp.  632;  Guinan  v.  Allab,  40  Div.  221,  72  N.  Y.  Supp.  720. 
App.  Div.  137.  57  N.  Y.  Supp.  614. 


§  920.  Transportation  of  goods  in  vessel  without  interruption, 
warrant;  exceptions. 

The  owner  or  master  of  a  vessel  on  board  of  which  goods  of  a  defendant  against  whom 
a  warrant  of  attachment  is  issued  have  been  shipped  for  transportation,  without  reship- 
ment  and  transshipment  in  the  state,  to  a  port  or  place  without  the  state,  may  trans- 
port and  deliver  them  according  to  their  destination,  notwithstanding  the  warrant; 
unless  the  plaintiff,  his  agent  or  attorney,  executes  to  the  owner  or  the  master  of  the 
vessel  a  written  undertaking,  with  sufficient  sureties,  in  a  sum  specified  therein,  to  pay 
him  all  expenses,  damages  and  charges,  which  may  be  incurred  by  him,  or  to  which 
he  may  be  subjected,  for  unloading  the  goods  from  the  vessel,  and  for  all  necessary 
■detention  of  the  vessel  for  that  purpose.  The  undertaking  must  be  approved,  with 
respect  to  its  form,  the  sum  specified  therein  and  the  sufficiency  of  the  sureties,  by  a 
judge  or  justice  of  the  court,  or  the  county  judge  of  the  county  wherein  the  vessel  is 
situated,  or  in  the  city  and  county  of  New  York,  by  a  justice  of  the  supreme  court. 
This  section  does  not  apply  where  the  owner  or  master  before  the  shipment  of  the 
goods,  had  actual  information  of  the  granting  of  the  warrant,  or  where  he,  in  any  wise, 
has  connived  at  or  been  privy  to  the  shipment  thereof. for  the  purpose  of  screening 
them  from  legal  process  or  of  hindering,  delaying,  or  defrauding  creditors/ 

Derivation.— Code  dv.  pcoo.,  U  652,  653.  without     from  L.  1841.  eh.  242.  §  1.    $  653,  oziginaUy  revieed  fron 
change;  S  652,  as  am.  by  L.  1895.  oh.  M6;  originally  revised     L.  1841,  ch.  242,  S  3. 

§  921.  Inventory. 

The  sheriff,  immediately  after  levying  under  a  warrant  of  attachment,  must  make, 
with  the  assistance  of  two  disinterested  freeholders,  a  description  of  the  real  property, 
and  a  just  and  true  inventory  of  the  personal  property,  upon  which  it  was  levied,  and 
of  the  books,  vouchers,  and  other  papers  taken  into  his  custody,  stating  therein  the 
estimated  value  of  each  parcel  of  real  property  attached,  or  of  ^e  interest  of  the  de- 
fendant therein,  and  of  each  article  of  personal  property,  enumerating  such  of  the  latter 
as  are  perishable.  The  inventory  must  be  signed  by  the  sheriff  and  the  appraisers;  and, 
within  five  days  after  the  levy,  must  be  filed  in  the  (»ffice  of  the  clerk  of  the  county  where 
the  property  is  attached. 

DerlvatliMl.— Oxie  oiv.  proe.,  §  654,  withoat  chaase;  originally  rovifei  from  R.  3.,  pt.  2,  oh.  5,  tit.  1,  |  8. 

§  922.  Actions  and  special  proceedings  by  sheriff. 

1.  The  sheriff,  subject  to  the  direction  of  the  court  or  judge,  must  collect  and  receive 
aU  debts,  effects  and  things  in  action,  attached  by  him.  He  may  maintain  any  action 
or  special  proceeding,  in  his  name  or  in  the  name  of  the  defendant,  which  is  necessary 
for  that  purpose  or  to  reduce  to  his  actual  possession  an  article  of  personal  property, 
capable  of  manual  delivery,  but  of  which  he  has  been  unable  to  obtain  possession.  He 
may  discontinue  such  an  action  or  special  proceeding  at  such  time  and  on  such  terms  as 
the  court  or  judge  directs. 

2.  Where  the  summons  was  served  without  the  state,  or  by  publication,  pursuant  to 
an  order  obtained  for  that  purpose,  as  prescribed  by  law,  and  where  the  defendant  has 
not  appeared  in  the  action,  otherwise  than  specially,  but  has  made  default  and  before 
entering  final  judgment,  the  sheriff,  in  aid  of  such  attachment,  may  maintain  an  action 
against  the  attachment  debtor  and  any  other  person  or  x)ersons,  or  against  any  other 
person  or  persons,  to  compel  the  discovery  of  any  thing  in  action,  or  other  property  be- 
longing to  the  attachment  debtor,  and  of  any  money,  thing  in  action,  or  other  property 
due  to  him,  or  held  in  trust  for  him,  or  to  prevent  the  transfer  thereof,  or  the  payment 
or  delivery  thereof,  to  him  or  any  other  person,  and  the  sheriff,  in  aid  of  such  attach- 
ment, also  may  maintain  any  other  action  against  the  attachment  debtor  and  any  other 
X)erson  or  persons,  or  against  any  other  person  or  persons^  which  may  now  be  maintained 
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by  a  judgment  creditor  in  a  court  of  eqiuty,  either  b^ore  the  return  of  an  execution  in 
aid  thereof,  or  after  the  return  of  an  execution  unsatisfied.  The  judgment  in  any  of  the 
above^nentioned  actions  must  provide  and  direct  that  the  aaid  property  shall  be  applied 
by  the  sheri£F  to  the  satisfaction  of  any  judgment  which  the  plainUff  may  obtain  in  the 
attachment  action. 

D0rlT»tloii.-^-O>de  dr.  proe..  |  655.  as  am.  by  L.  ISM.  Sabd.  t  considered. — ^BKas  t.  Homthal,  33  App. 

oh.  501.  without  ehanga;  oncMuOly  amibatttute  f or  eode  of  Div.  225,  53  N.  Y.  8upp.  493;  Butcher  ▼.  Peanon.  43 

proe..  I  232,  in  part;  amendment  of  1839  added  nubd.  2.  App.  Div.  468,  60  N.  Y.  Supp.  196:  Patohen  v.  Rofkar, 

BHSmncdU^Aotioo  by  ■hariff  and  plaintiff  joiatly,  52  App.  Div.  367,  66  N.  Y.  Supp.  122;  Had  y.  Clarfca 

G.  P.  A..  I  943.    See  caaea  cited  under  Id.,  i  917.  4e  Ck>.,  127  App.  Div.  679.  Ill  N.  Y.  Bupp.  886,  affd.. 

In  Kcncrml.— Hall  v.  Broolu,  89  N.  Y.  83;  Weetervelt  194  N.  Y.  408;  Backus  v.  Kimball.  62  Hun  122.  16  N.  Y. 

V.  Pbelpa,  171  N.  Y.  212;  Aricenburgh  v.  Axkenbuish.  114  Supp.  619;  Whitney  v.  Davis,  88  Hun  168,  35  N.  Y. 

App.  Div.  436.  99  N.  Y.  Bupp.  1127.  affd.,  188  N.  Y.  552;  Supp.  581,  affd.,  148  N.  Y.  256;  Castriotis  v.  Guaranty 

Lowenthal  v.  Hodge,  120  App.  Div.  304,  105  N.  Y.  Supp.  Trust  Co.,  229  N.  Y.  74. 

120;  Ambers  v.  Manhattan  Life  Ins.  Co..  32  Misc.  89.  65  Serflee  of  simuiMMtt  witlMNit  ttoto  by  mibllai* 

N.  Y.  Bum.  424,  affd..  171  N.  Y.  314.    Antion   against  tton.— Harding  v.  Elliott.  91  Hun  502,  36  N.  Y.  Supp. 

pledgee.    Houk  v.  Van  Horn.  102  Miso.  263,  168  N.  Y.  648. 

Bupp.  701;  Bowe  v.  Arnold,  31  Hun  256;  Davidson  v.  Complnlnt. — Whitney   v.    Davis,   88   Hun    168.    35 

Chatham  Nat.  Bank.  32  Hun  188;  GtoUstein  v.  .Socteta  N.  Y.  Supp.  531,  affd.,  148  N.  Y.  266. 

Venesiana.  193  App.  Div.  168.  188  N.  Y.  Supp.  460;  Aflslffnment    pitor    to    •ttncbmenft.^Thurber    v. 

Riggi  Bros.  Co.  v.  Bank  of  Barcekma,  187  App.  Div.  213.  Blanck,  50  N.  Y.  80;  Bowe  v.  Arnold,  31  Hun  256.  affd., 

175  N.  Y.  Supp.  531.  101  N.  Y.  652;  Thioop  Grain-Cleaning  Co.  v.  Smith,  84 

DIseontlniMUMe  by  aberlff.— Bowe  v.  Kniokerbocker  Hun  91,  affd.,  110  N.  Y.  83. 
life  Ins.  Co.,  27  Bun  312;  O'Brien  v.  Merchants*  Ins. 
Co..  16  Abb.  N.  S,  212. 

§  923.^  Perishable  goods  and  animals  to  be  sold. 

If  property  attached,  other  than  a  vessel,  is  perishable,  the  court  in  which  the  action 
is  brought  or  a  judge  thereof,  by  an  order  made  with  or  without  notice,  as  the  urgency 
of  the  case  in  its  or  his  opinion  requires,  may  direct  the  sheriff  to  sell  it  at  public  auc- 
tion, and  thereupon  the  sheriff  must  sell  it  accordingly.  If  it  consists  of  live  animals, 
the  same  proceedings' may  be  had,  but  such  notice  shall  be  given  to  the  parties  to  the 
action,  of  the  application  for  the  order,  as  the  court  or  judge  prescribes.  The  order  direct- 
ing  the  sale  must  prescribe  liie  time  and  place  of  the  sale,  and  notice  thereof  must  be 
given  in  such  manner  and  for  such  time  as  is  prescribed  in  the  order.  The  sheriff  must 
retun  in  his  hands  the  proceeds  of  the  sale,  after  deducting  his  expenses  as  allowed  by 
the  court  or  judge.    (Am.  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


}  233.    For  §  666,  as   far  as  ralating  to   icplovin,   see  subd.  7. 

I  UOla,  post.  Pertohftlile.— Fick  v.  Spring.  25  Hun  367;  Schuman 

The  amendment  of  1921  made  to  oonform  to  code  dv.  v.  Davis,  13  N.  Y.  Supp.  576,  26  Abb.  N.  C.  125;  Zim- 

proc.,  1 656,  as  am.  by  L.  1920,  oh.  484.  merman  v.  Fischer,  13  Civ.  Proc.  Rep.  224;  Byrnes  v. 

Mtttmacn* — ^Payment   of   surplus,    and    release   of  Robinson,  19  WUy.  Dig.  454. 
remaining  property  attached,  C.  P.  A.,  §  942;  dispoai- 

§  924.  Claim  of  property;  how  tried. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  property  of  the  defendant,  are 
claimed  by  or  in  behalf  of  another  person,  as  his  property,  an  affidavit  may  be  made 
and  delivered  to  the  sheriff,  in  behalf  of  such  person,  at  any  time  while  such  goods  or 
effects  or  the  proceeds  thereof  are  in  the  sheriff's  possession,  stating  that  he  makes  such 
a  claim;  specifying  in  whole  or  in  part  the  property  to  which  it  relates,  and  in  all  cases 
stating  the  value  of  the  property  claimed  and  the  damages,  if  any,  over  and  above  such 
value,  which  the  claunant  will  suffer  in  case  such  levy  is  not  released.  In  that  case,  the 
sheriff,  in  his  discretion,  may  empanel  a  jury  to  try  the  validity  of  the  claim. 

Deitfftttoii. — CkKle  dv.  proe.,  \  657,  as  am.  by  L.  Tillamook  Bay  Fish  Co.,  113  Miso.  360,  185  N.  Y.  Supp. 

1901,  ch.  541,  without  change;  originally  revised  from  479. 

R.  S..  pt.  2,  ch.  5.  tit.  1, 1 10.  DeTeniie,  oWBershlp  by  third  pcnon. — Dugundji 

AfpllCftttoli.— Minor  v.  Ourlsy.  81  App.  Div.  586.  v.  Paioo,  190  App.  Div.  707,  180  N.  Y.  Supp.  381. 

81  N.  Y.  Supp.  367;  Houk  v.  Van  Horn,  102  Misc.  263,  Eerlew  of  Tcrolct  of  shcrtlTs  Jury.— Shaw  v.  Dunn. 

168  N.  Y.  Supp.  701;  Dugundji  v.  Paioo.  100  App.  Div.  122  App.  Div.  736,  107  N.  Y.  Supp.  777. 
707,  180  N.  Y.  Supp.  381;  Union  Smoked  Fish  Co.  v. 

§  026.  Proceedings  if  claimant  succeeds. 

If,  by  their  inquisition,  the  jury  find  the  property  of  the  goods  or  effects  to  have  been 
in  the  clahnant  at  the  time  of  the  levy,  ^ey  must  also  determine  its  value,  and  the 
damages  above  such  value  as  specified  in  the  last  section.  Thereupon  the  officer  must 
forthwith  deliver  such  goods  or  effects  to  him  or  his  agent;  unless  the  plaintiff  gives  an 
midertakijig  with  at  least  two  sufficient  sureties,  to  the  effect  that  the  sureties  will  in- 
demnify him  to  the  amount  therei9  specified,  not  less  than  twice  the  value  of  the  goods 
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and  effects  and  damages  as  determined  by  the  jury,  and  two  hundred  and  fifty 
dollars  in  addition  thereto,  against  all  damages,  costs  and  expenses,  in  an  action 
to  be  brought  against  him  by  any  person,  by  the  claimant,  his  assignee,  or  other  repre- 
sentative, by  reason  of  the  levy  upon,  detention,  or  sale  of  any  of  the  goods  or  effects, 
by  virtue  of  the  attachment.  If  the  undertaking  is  given,  the  officer  must  detain  the 
goods  or  effects  as  the  property,  of  the  defendant  The  sheriff,  within  two  days  after 
the  giving  of  an  undertaking,  if  any,  to  indenmify  him,  must  cause  the  same  to  be  filed 
in  the  office  of  the  court  out  of  which  the  attachment  was  issued,  and  serve  upon  the 
claimant  or  his  agent,  and  the  attaching  creditor  or  attorney,  whose  name  is  subscribed 
to  the  warrant  of  attachment,  a  copy  of  said  undertaking,  with  a  notice  of  the  justi- 
fication of  the  sureties  thereon.  The  justification  must  take  place  before  a  judge  of  the 
court  out  of  which  the  attachment  was  issued,  at  a  time  to  be  specified  in  the  notice, 
which  must  be  not  less  than  two  or  more  than  five  days  after  the  serving  of  the  said 
notice.  For  the  purpose  of  justification,  each  of  the  siu-eties  upon  the  undertaking  must 
attend  before  the  judge  at  the  time  and  place  mentioned  in  the  notice,  and  be  examined 
on  oath  on  the  part  of  the  claimant,  or  his  agent  or  attorney,  touching  his  sufficiency, 
in  such  manner  as  the  judge,  in  his  discretion,  thinks  proper.  The  examination  may  be 
adjourned  from  day  to  day  until  it  is  completed,  but  such  adjournment  must  always  be 
to  the  next  judicial  day.  If  required  by  the  claimant,  his  assignee  or  other  representa- 
tive, the  examination  must  be  reduced  to  writing  and  subscribed  by  the  sureties.  If  the 
judge  finds  the  sureties  sufficient,  he  must  annex  the  examination  to  the  undertaking, 
endorse  his  allowance  thereon,  and  cause  the  said  undertaking,  together  with  Uie  exam- 
ination of  the  sureties,  to  be  filed  with  the  clerk  of  the  court.  Thereupon  the  sheriff  is 
released  and  discharged  from  all  liability  by  reason  of  the  taking  and  detention  of  the 
property  seized.  When  any  such  undertaking  shall  have  been  approved  and  filed,  as 
hereinbefore  provided,  the  clerk  of  the  court  in  which  the  same  shall  be  filed  shall  im- 
mediately index  the  same  in  the  general  index  book  in  his  office  under  the  title  of  the 
suit  in  which  the  attachment  is  issued. 

DerlratloB.— Code  dv.  proc,  |  658,   as  am.   by   L.  Underteldng.  When  stren.— Hnas  v.  8wiek«  30  N. 

1877,  ch.  416,  L.  1888.  ch.  fe,  L.  1805,  ch.  662,  L.  1004.  Y.  Supp.  145,  23  Civ.  Proo.  Rep.  397. 

ch.  541.  without  change;  oricinally  revised  from  R.  S..  Llabllltjr  of  sureties. — ^Bowe  v,  Wilklns,  105  N.  Y. 

pt.  2,  ch.  5.  Ut.  1.  i  11.  322;  Rem  v.  Hess.  117  N.  Y.  306;  Posthoff  v.  Sehraiber. 

BcTeffeiices. — ^Resuiations  respecting  bonds  and  under-  47  Hun  503;  Pool  v.  EUiaon,  56  Hun  108.  0  N.  Y.  Supp. 

takinsB,  C.  P.  A..  H14&-162.  171. 

Snrety   company   bond   not   necessary. — Bhaw   v.  Canrellfttlon   of   nndcrteldnf. — ^Allen    v.    Marek- 

Dunn,  122  App.  Div.  736.  107  N.  Y.  Supp.  777.  wald.  27  Muc.  683.  58  N.  Y.  Supp.  705. 

§  926.  Finding  not  to  prejudice  right  of  claimant. 

If  the  property  is  found  to  be  in  the  defendant,  the  finding  does  not  prejudice  the 
right  of  the  claimant  to  bring  an  action  to  recover  the  goods  or  effects  or  the  value  thereof. 

Dei  iv Atlon.— Oode  civ.  proc.,  1650,  without  change. 

§  927.  Discharge  of  personal  property  from  attachment 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  property  of  the  defendant,  or 
any  portion  thereof,  are  claimed  by  or  in  behalf  of  another  person,  such  claimant  at  any 
time  before  such  goods  or  effects  shall  have  been  sold  under  execution  issued  upon  any 
judgment  recovered  by  the  plaintiff  in  the  action  wherein  such  goods  or  effects  were 
attached,  may  apply  to  the  judge  who  granted  the  warrant,  or  to  the  court,  for  an  order 
to  discharge  the  attachment,  as  to  the  whole  or  a  part  of  the  property  attached.  Upon 
such  an  application,  the  claimant  must  give  to  the  sheriff  an  undertaking  with  at  least 
two  sufficient  sureties,  who  must  justify  in  double  the  value  of  the  property  claimed, 
as  appraised  in  the  inventory  of  the  property  attached.  The  undertaldng  must  be  con- 
ditioned to  the  effect  that  in  an  action  to  be  brought  on  the  undertaking,  the  claimant 
will  establish  that  he  was  the  owner  of  such  goods  or  effects  at  the  time  of  the  levy 
thereon;  and  that  in  case  of  his  failure  to  do  so,  he  will  pay  to  the  shenff  the  full  value 
of  the  property  so  claimed  with  interest  from  the  date  thereof  together  with  the  costs 
of  the  action.  Sections  nine  hundred  and  fifty-five  and  nine  hundred  and  fifty-six  shall 
apply  to  an  undertaking  given  as  prescribed  in  this  section.  Upon  such  an  undertaking 
being  given  and  after  justification  of  the  sureties  if  required,  the  court  or  judge  must  make 
an  order  discharging  the  property  so  claimed  from  the  attachment,  upon  payment  by 
the  claimant  of  the  sheriff's  fees  and  necessary  disbursements.     Thereupon  and  upon 
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such  payment,  the  sheriff  must  diBchar:ge  the  same  aeoordingly,  notwithstanding  that 
the  plaintiff  may  have  given  an  imdertaking  as  provided  in  section  nine  hundred  and 
twenty-five.  The  court  or  judge,  upon  the  application  of  the  plaintiff  or  of  the  claim- 
ant at  aiiy  time  before  the  warrant  is  vacated  or  annulled,  upon  notice  to' all  parties  in 
interest,  may  direct  the  sheriff  to  conunence  an  action  upon  the  undertaking,  upon  such 
terms  and  conditions  and  under  mich  regulations  as  it  or  he  deems  just.  In  such  an  ac- 
tion, the  claimant  may  show,  in  bar  of  a  recovery,  that  he  was  the  owner  of  the  said 
propertp^  attained.  If  judgment  passes  ag^unst  the  claimant,  the  plaintiff  is  entitled  to 
recover  the  value  of  the  said  property  with  interest  from  the  date  of  the  imdertaking 
with  the  costs  of  the  action.  Neither  the  giving  of  the  undertaking  as  prescribed  in  this 
section,  nor  the  recovery  of  any  judgment  thereon,  shall  affect  in  any  manner  the  right, 
if  any,  of  the  defendant  in  the  attachment  action,  in  or  to  the  property  discharged  from 
the  attachment,  nor  shall  this  section  be  construed  as  affecting  or  impairing  any  other 
right  or  remedy  which  any  person  might  otherwise  have  in  respect  to  the  property  at- 
tached. 

Ilerlfmtloii.~Code  civ.  proc..   $  668a,  aa  added  by     delity  A  Guaranty  Co.,  179  App.  Div.  817,  167  N.  Y. 
L.  liNM.  ch.  293.  and  am,  by  L.  1919,  ch.  223,  without    Supp.    197. 
change.  Complalilt  in  action  upon  undertaking. — ^Maldonado 

Pnrpofle^-— Maldonado  &  Co.  ▼.  United  States  Fi-     A  Co.  v.  United  Statee  Fidelity  A  Guaranty  Co.,  179 

App.  Div.  817,  167  N.  Y.  Bupp.  197. 

§  928.  Proceedings  on  claim  to  domestic  vessel. 

Where  a  vessel  belonging  to  a  port  or  place  in  the  United  States,  or  a  share  or  inter- 
est therein,  is  attached,  the  coiut  or  judge,  on  the  application,  \rithin  thirty  days 
thereafter,  of  a  x)erson  claiming  title  thereto,  or  of  his  agent,  must  appoint  three  indif- 
ferent x)ersons  to  make  a  valuation  thereof. 

Derlratloii. — Code  civ.  proc.,  1 660,  without  change;  Bcfcrenres.— Porecioaure  of  liens  on  vesaels,  lien 
originally  nviaod  from  R.  S.,  pt.  2,  oh.  6,  tit.  1.  1 13.         L.  H  85-107. 

§  929.  Appraisers  of  vessel  to  be  sworn;  valuation  to  be  returned. 

A  valuation  of  a  vessel,  or  of  a  share,  or  interest  therein,  made  as  prescribed  in  this 
article,  must  be  in  writing  and  subscribed  by  the  appraisers;  each  of  whom  must  take 
and  subscribe  an  affidavit,  annexed  thereto,  to  the  effect  that  the  valuation,  in  all 
respects,  is  just  and  fair,  and  that  the  value  of  the  vessel,  share,  or  interest,  is  truly 
stated  IJierein,  according  to  the  deponent's  belief.  The  valuation  must  be  immediately 
returned  to  the  court  or  judge;  and,  after  an  undertaking  is  given,  or  after  the  expira- 
tion of  the  time  to  give  an  undertaking,  as  prescribed  in  the  next  section,  it  must  be 
delivered  to  the  sheriff. 

DatTAtloil. — Code  civ.  proc,  1 661,  aa  am.  by  L.  1877,  ch.  416,  without  change. 

§  990.  Undertaking  to  be  given  by  claimant  of  vessel. 

Within  two  days  after  the  valuation  is  returned,  the  claimant  or  his  agent  may  exe- 
cute an  undertaking  to  the  sheriff,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect  that,  in  an  action  to 
be  brought  on  the  undertaking,  the  claimant  will  establish  that  he  was  the  owner  of 
the  vessel,  share  or  interest,  at  the  time  of  the  levy  thereupon;  and  that,  in  case  of  his 
failure  to  do  so,  he  will  pay  the  amount  of  the  valuation,  with  interest  from  the  date  of 
the  undertaking,  to  the  sheriff;  or,  if  the  warrant  is  vacated  or  annulled,  to  the  defend- 
ant or  his  personal  representative. 

DvlfStlon.— Code  civ.  proc,  (  662,  without  change;  originally  reviaed  from  R.  S.,  pt.  2,  ch.  6,  tit.  1,  %  14. 

§  931.  When  vessel  to  be  discharged. 

Upon  such  an  undertaking  being  executed  and  delivered  to  the  sheriff,  the  court  or 
judge  must  make  an  order  directing  the  vessel  or  share  to  be  discharged  from  the  at- 
tachment.   Thereupon  the  sheriff  must  discharge  the  same  accordingly. 

Btfflfstloa.— <k>de  civ.  proc.,  (  663,  without  change;  originally  reviaed  from  R.  S.,  pt.  2,  ch.  5,  tit.  1,.  §  16- 

§  932.  When  undertaking  for  discharge  of  vessel  to  be  sued. 

The  court  or  judge,  upon  the  application  of  either  party,  at  any  time  before  the  war- 
rant is  vacated  or  annulled,  may  direct  the  sheriff  to  commence  an  action  upon  the  under- 
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taking,  ^sopon  such  tenns  and  conditions,  and  under  such  regulations,  between  him  and 
lbs  ^pUcant,  as  it  or  he  deems  just.  If  the  warrant  of  attachment  is  vacated  or  an- 
miUecli  the  defendant  in  the  attachment,  his  assignee  or  personal  representative,  may 
oommence  and  maintain  an  action  upon  the  undertaking,  or  may  be  substituted,  in  place 
of  the  sheriff,  in  an  action  pending  thereupon. 

Perttalton. — Code  dr.  proc.,  f  064,  without  change;  originAUy  wriaed  from  R.  S.,  pt.  2,  eh.  5,  tit.  1,  1 16. 

§  983«  Defense  in  action  upon  undertaking  for  discharge  of  vessel;  recovery. 

In  such  an  action,  the  claimant  may  show  in  bar  of  a  recovery  that  he  was  the  owner 
of  the  vessel,  share  or  interest,  at  the  time  when  it  was  attached.  If  judgment  be  ren- 
dered against  him,  the  plaintiff  is  entitled  to  recover  the  amount  of  the  valuation  with 
interest  from  the  date  of  the  undertaking. 

BcflTftlloiu— Code  oiv.  pioc.,  f  666,  without  change;  oripjiaUy  reviaed  from  R.  S..  pt.  2,  ch.  5,  tit.  1,  1 17. 

§  934.  Valuation  of  foreign  vessel. 

Where  a  foreign  vessel  or  a  share  or  interest  therein  is  attached,  it  must  be  valued  as 
prescribed  in  sections  nine  hundred  and  twenty-eight  and  nine  hundred  and  twenty- 
nine  of  this  act,  upon  the  application  of  a  person  who  makes  affidavit  to  the  effect  that 
he  is  the  owner  thereof,  or  that  he  is  the  agent  of  a  person,  naming  him  and  his  resi- 
dence, whom  he  believes  to  be  the  owner  of  the  vessel,  share  or  interest  attached.  Such 
notice  of  the  application  must  be  given  to  the  plaintiff  as  the  coiirt  or  judge  deems  rea- 
sonable. 

Derlfmtloii. — Code    civ.  proo..    f§  666,  667.  without     pt.  2,  ch.  5,  tit.  1,  H  19>  ^9,  respectively, 
change.     H  .SOS.   667,    originally    revised  from  R.   8., 
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§  936.  Undertaking  by  plaintiff  after  valuation  of  foreign  vessel. 

Within  three  days  after  the  valuation  is  returned,  the  plaintiff  must  give  to  the  person 
in  whose  behalf  the  claim  is  made  an  undertaking,  with  sufficient  sureties,  approved  by 
the  court  or  judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect  that  they 
will  pay  as  such  damages  may  be  recovered  against  the  sheriff,  or  the  plaintiff  in  the 
attachment,  within  three  months  from  the  approval  of  the  undertaking,  if  it  appears 
therein  for  seizing  the  vessel,  share  or  interest,  in  an  action  brought  that  the  vessel, 
share  or  interest  belonged,  at  the  time  of  attaching  it,  to  the  person  in  whose  behalf  the 
claim  is  made. 

DerlTAtloil. — Code  civ.  proo.,  f  668,  without  change;  originally  reviaed  from  R.  S.,  pt.  2,  ch.  5,  tit.  1,  (  20. 

§  936.  When  foreign  vessel  to  be  discharged. 

Unless  such  an  undertaking  is  given,  the  court  or  judge  must  grant  an  order  discharg- 
ing the  vessel,  share  or  interest  so  chumed,  from  the  attachment;  whereupon  the  sheriff 
must  discharge  the  same  accordingly. 

Deitffttloil.^Oode  dv.  proc.,  1 669,  without  change;  originalb'  revised  from  R.  S.,  pt.  2,  ch.  6,  tit.  1,  §  2L 

§  937.  Terms  on  which  debtor  may  claim  foreign  vessel. 

If,  after  such  an  undertaking  is  given  by  the  plaintiff,  the  warrant  is  vacated  or  an- 
nulled, or  the  attachment  is  discharged  as  to  the  vessel,  share  or  interest,  the  defendant 
or  his  agent  is  entitled  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has  been  sold, 
only  upon  his  showing,  to  the  sati^action  of  the  court  or  judge,  that  the  undertaking 
has  been  discharged;  or  giving  to  the  plaintiff  an  undertaking,  with  sufficient  siu^ties, 
approved  by  the  court  or  judge,  who  must  justify  in  twice  the  appraised  value,  to  the 
effect  that  they  will  indemnify  the  plaintiff  against  all  charges  and  expenses  in  conse- 
quence of  the  undertaking. 

DerlTatton. — Code  oiv.  proc.,  (  670,  without  change;  originally  revised  from  R.  S.,  pt.  2,  oh.  5,  tit.  1,  f  23. 

§  938.  Sale  of  foreign  vessel,  for  lapse  of  claimant's  remedy,  after  undertaking 
by  plaintiff. 

If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is  not  indemnified,  as  pre- 
scribed in  this  article,  within  one  month  after  the  defendant  becomes  entitled  to  claim 
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the  vesBel,  share  or  interest,  as  so  prescribed,  it  may  be  sold  by  the  sheriff  in  whose 
custody  it  is,  upon  an  order  of  the  court  or  judge;  and  the  proceeds  of  the  sale  must  be 
piud  to  the  persons  who  executed  the  undertaking  for  their  indemnity. 

]|«lfttttoiL«-Oode  dr.  ptoe.,  |  B71,  without  cAiAiise;  oritfinany  revised  fiom  R.  8.,  pt.  2.  oh.  9,  tit.  1.  1 24. 

§  939.  Sale  of  attached  vesseli  domestic  or  foreign* 

If  a  claim  is  not  made  by  or  in  behalf  of  an  owner  of  a  d<Mnestic  vessel,  or  of  a  share 
or  interest  therein,  within  thirty  days  after  it  is  attached,  or  if  the  proper  undertaking 
is  not  executed  by  the  clsdmant;  or  if  a  claim  is  not  made  within  that  time  by  or  in  be- 
half of  the  owner  of  a  foreign  vessel  or  of  a  share  or  interest  therein;  the  vessel,  share 
or  interest,  may  be  sold  by  the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the 
application  of  the  plaintiff,  if,  in  ihe  opinion  of  the  court  or  judgOi  a  sale  is  necessary. 
Where  a  share  or  interest  in  a  vessel,  foreign  or  domestic,  is  attached,  if  the  proper  claim 
to  it  is  not  made  by  or  in  behalf  of  an  owner  thereof  within  thirty  days  thereafter,  it 
may  be  sold  by  the  sheriff,  under  an  order  of  the  cotirt  or  judge,  upon  the  api^cation 
of  a  joint  owner  or  his  agent. 

DotmUoii.— Code  civ.  pn>c..  (1073^  073,  without  chaofo;  if  672*  673,  origiaally  revised  from  R.  S.,  pt.  2,  ch. 
5,  tit.  1,  U25.  26,  respeotively. 

§  940.  Sheriff  to  keep  property. 

The  sheriff  must  keep  the  property  attached  by  him,  or  the  proceeds  of  property  sold 
or  of  a  d^nand  collected  by  him,  to  answer  any  judgment  that  may  be  obtained  against 
the  defendant  in  the  action. 

Dcrlmtlim.— Code  civ.  proc.,  1674,  as  am.  by  1*.  Lteblllty  for  dunacM*— Wood  v.  Bodine,  32  Hun 

1877,  cb.  416,  without  change;  onsi&ally  revised  from  354. 

code  of  proc.,  1 232.  in  part.  LoM  of  money  by  fkUiire  of  depoaltonr. — McBride- 

KoTcrence.-— Duty  of  sheriff  to  take  property  into  v.  Farmers*  Branch  Bank,  28  Barb.  476,  7  Abb.  Pr.  347. 

actual  custody,  C.  P.  A.,  1 017.  Exunliuitton  of  books  mnd  popen  in  hands  of 

Doly  of  aherlir  to  rptatn  Diopcrty.— Wise  v.  Wise  sheriff. — Brooke  v.  Foster,  20  Abb.  N.  C.  200;  Garden 


Co..  12  App.  Div.  319,  42  N.  Y.  Supp.  M:  Adams  v.     v.  Sabey,  10  Wkly.  Dig.  dH, 
Apeclman,  39  Hun  85;  Dodoe  v.  Potter,  18  Abb.  Pr.  268{ 
Rhoadji  V.  Woods,  41  Baib.  471. 

« 

§  941.  Order  for  payment  into  court  or  depoait  of  money. 

The  court,  upon  the  application  of  either  party  to  the  action,  may  direct  the  sheriff, 
either  before  or  after  the  expiration  of  his  term  of  ojfice,  to  pay  into  court  the  proceeds 
of  a  demand  collected  or  property  sold;  or  to  deposit  tiiem  in  a  designated  bank  or  trust 
company,  to  be  drawn  out  only  upon  the  order  of  the  court. 

DcrtfatlOB. — Code  dv.  proc,  {676,  without  chance. 

§  942.  Delivery  or  release  of  surplus  money  or  property. 

Where  the  proceeds  of  the  property  sold,  and  the  demands  collected  by  the  sheriff, 
exceed  the  amount  of  the  plaintiff's  demand,  with  the  costs  and  expenses,  and  of  all 
other  warrants  of  attachment  or  executions  in  the  sheriff's  hands  chargeable  upon  the 
same;  the  court,  or  the  judge  who  granted  the  warrant,  upon  the  application  of  the  de- 
fendfljit,  or  (^  an  assignee  of,  or  purchaser  from  the  defendant,  and  upon  notice  to  the 
plaintiff,  and  the  plaintiffs  in  the  other  warrants  or  executionB,  may  make  an  order,  at 
any  time  during  the  pendency  of  the  action,  directing  the  sheriff  to  pay  over  the  surplus 
to  the  applicant  and  to  release  from  the  attachment  the  remaining  real  and  personal 
property  attached. 

DcrlTAtioii. — Code  cir.  proc,  {  676,  as  am.  by  U  1S77,  oh.  416,  without  ohanae. 


§  943.  Action  by  plaintiff  and  sheriff  jointly. 

The  plaintiff,  by  leave  of  the  court  or  judge,  procured  as  prescribed  in  the  next  sec- 
tion, may  bring,  and  maintain,  in  the  name  of  himself  and  the  sheriff  jointly,  by  his  own 
attorney,  and  at  his  own  expense,  any  action  which,  by  the  provisions  of  this  act,  may 
be  brought  by  the  sher^,  to  recover  property  attached,  or  the  value  thereof,  or  a  de- 
mand attached,  or  upon  an  undertaking  given  as  prescribed  in  this  article,  by  a  person 
other  than  the  plaintiff;  the  plaintiff,  in  his  own  name  and  the  sheriff's  jointly,  may  also 
bring  and  maintain  any  action  which,  by  the  provisions  of  subdivision  two  of  section 
nine  hundred  and  twenty-two  of  this  act,  may  be  brought  by  the  sheriff.    The  sheriff 
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must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable  for  the  cotta  or  ex- 
penses thereof.  CostA  ntay  be  awarded  in  such  an  action  against  the  plaintifi  in  the  war- 
rant, but  not  against  the  sheriff. 

DotnittMI.— Code  RY.  pioe.,   IflTT.  m  >H&.   h;  L.  BcmMr  ol  KtlacUng  (MdMsr  irk(n  tn_(»  af 

1889.   oh.    604.   -:"— ■'    ->• -2.J— n..    .    _,!_.!.„..       m«.    r__     x^h..    _.     r_.^«i._i'  _/ 


iritbDilt  chBDBe;  onmnally  a  mibrtLCute 
i  238,  in  put,  and  IpriS4&.  ah.  2.t4, 1 2. 
■Ulaable.— LuH    r.    MKhuHt    * 


01:  HiNalu  t.  StUtmaii,  1 


AtrUoB    nalBlamble.— LuH    r.    Minhui 
■ --       -     ■     -~      OP.  Div.  «7,  4*  NTY 

■  -■      —    -—  n    Y.       Ado.  Div.  86.  S6  N.  Y.  Sudd.  7S3:  N»linii_ 


C  Buk.  18  App.  Div.  4Z7,  40  NTY   Supp. .,    „_ ,   _ 

T.  StUtmaii,  in  Am>.  Div.  307.  IAS  N.  ?.      App.  DIv.  86,  S6  N.  Y.  Supp.  TG3;  Nftttaul  BioBdww 

8upp.  428l  Houk  V.  Van  Horn.  ItS  Miv.  263.  IflS  N.  Y.      Buk  v.  Bunpson.  SS  Arip.  Div.  3?0.  83  N.  Y.  Bu^  426. 


Bunp.  701.  __.  -. .. ..„. 

AmlJut    mtcnton    of   debUr.— Dunn    v.    Ariun-  Div.  670.  Ill  N.  Y.  Surai.  886,  tHi.,  IM  K.  Y.  403. 
bur^.  4S  App.  Div.  SIS,  82  N.  Y.  Supp.  861.  Lcmie  of   court.— Dunn    v.   AikmborA.   18   Ann. 

Ult  imntmare  pdim.— Ambert  v.  MuJimttu  Life  Div.  filS,  62  N.  Y.  Svpp.  861;  Bofn*  T.  bcenoll,  lOI 

Ins.  Co.,  171  N.  yT  314.  App.  Div.  400.  03  N.  ?.  Bupp.  140. 

B»nk   dqmit— Bills  v.    Nstioul   Park   Buk,   S»        iCottee  M  aaiuaMeMt  Acftsdut^-Hill  t.  TMa, 

K.  Y.  343.  13S  App-  Div.  636.  124  N.  Y.  Sddb.  48. 

Joint  uOoB  by  attscblnc  ocdHan  uid  aberlir.—         CompMnt.— Nmbt  v.  Ftnt  Nat.  Buk.  116  N.  Y. 

Wliitoay  V.  D«vi«,  149  N.  Y.  2»6;  Woitfrvelt  v.  Pheliifc  4S2;  BudsD  v.  DUoB,  01  App.  Div.  lOB,  86  N.  Y.  Supp. 

171  N.  Y.  212;  BaHon  v.  PiJmer  Co.,  87  App.  Div.  Ss.  346. 
S3  N.  Y.  Supp.  1041.  KSwt  of  udnmUBiil  piioi  to  >«v7  undat  attub- 

Actlon  br  pblDtUT  oidr  Bathorticd  anar  defend-  mul.— Tlinop.  eu.,  Co.  v.  Sattb.  34  Hud  01. 
■Dt  hu  muc  drfadlt. — Rinl  Bn*.  Co.  v.  Bank  of 
Btrerlona.  187  App.  Div.  213.  17S  N.  Y.  Supp.  C31. 

%  944.  Procuring  leave  to  unite  with  sheriff,  In  bringing  suit 

The  court  or  judge  must  grant  leave  to  bring  such  an  action,  where  it  appears  that 
due  notice  of  the  appUcation  therefor  has  been  given  to  the  sheriff;  but,  before  doing 
so,  the  court  or  judge  may  require  that  notice  of  the  application  be  pven  to  the  plaintiff 
in  any  other  warrant  against  the  same  defendant.  And  such  terms,  conditions  and 
regulations  may  l;ie  imposed,  in  the  order  granting  leave,  as  the  court  or  judge  tliinks 
proper,  for  the  due  protection  of  the  rights  and  interests  of  all  persons  interested  in  the 
disposition  of  the  proceeds  of  the  action. 

DMbatloo. — Code  rv.  prnc..  |  678.  iritbaut  cbaoge;  oiiciaally  a  lubitituta  for  cxHle  of  Dtar..  t  238.  (n  part- 
See  L.  184,^.  cb.  234.  {  2. 

§  945.  Joinder  of  plaintiff  with  sheriff  after  action  is  begun. 

Leave,  in  like  maimer  and  with  like  effect,  may  be  granted  to  the  plaintiff  in  the 
warrant,  to  be  joined  .with  the  sberiS,  in  an  actioa  hrou^^tby  the  afaoiff,  in  a  case 
where  he  might  have  procured  leave  to  bring  the  action,  as  prescribed  in  the  last  two 
eections.  Upon  an  ^pUcation  therefor,  the  court  or  judge,  in  »  proper  case,  may 
reqmre  the  plaintiff  to  provide  for  the  expenses  in  the  action  already  incurred  by  the 
sheriff.  The  application  must  be  denied  in  case  of  an  unreasonable  delay  in  making  it; 
or  where  an  application  was  made  before  the  action  was  brought  and  the  plaintiff 
neglected  or  refused  without  a  good  excuse  therefor  to  cwnply  with  the  terms,  conditions 
or  regulationa,  then  imposed. 

Dcrlratlan. — Code  dv.  ihoc.,  |  879,  without  change;  orictnally  a  nibatltuta  for  code  o[  proc.,  1  238,  is  part.  See 
I..  1S4S.  ch.  234. 

§  946.  Court  control  of  action  by  plaintiff  and  shoiff. 

The  court  or  judge,  upon  the  application  of  the  sheriff,  or  of  the  defendant  Id  the 
warrant,  during  the  pendency  of  an  action,  brought  as  prescribed  in  the  last  three 
sections,  may  direct  as  to  the  conduct,  discontinuance  or  settlement  of  the  same,  and 
as  to  the  application  or  disposition  of  the  money  or  property  recovered  therein,  as 
justice  requires. 

Dtflratlsn.— Code  civ.  proc..  («80,  without  duuige;  otieinallT  a  aubetitule  tor  oole  of  proc.  i  238.  in  part. 
See  L.  184S.  cb.  2»t,  1  2. 

§  947.  Return  of  inventoiy;  how  enfocced. 

Up(Mi  the  amplication  of  either  party,  and  proof  of  the  n^ect  of  the  sheriff,  the 
court  or  judge,  by  order,  may  require  the  sheriff  to  return  an  inventory.  Disobedience 
to  such  an  order  may  be  punished  as  a  contempt  of  the  court. 

Drrlntloii.— Code  dv.  pn>n..  I  6S1.  iritbout  change;  orlflnally  reviKd  from  R.  8.,  pt.  2.  ch.  S,  lit.  1. 1  M, 
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ARTICLE  66 
Attachment;  vaeatiiig  or  modifying  the  warrant 


See.  948.  Application  to  vacate  or  modify  warrant,  or  inoreaae  aeourity. 

■    949.  How  and  to  wbom  applanation  Aajd  be  made;  new  proof.  /< 

950.  Limitation  as  to  new  proof  on  application  to  vacate  or  modify. 

951.  When  prior  application  not  to  prejudioe  aubsaqnent  application. 

§  948.  Application  to  vacate  or  modify  warrant,  or  increase  s<^curity. 

The  defendant,  or  a  person  who  h^ks  acquired  a  Uen  upon  or  interest  in  his  property 
after  it  was  attached,  may  apply,  at  any  time  before  the  actual  application  of  the 
attached  property  or  the  proceeds  thereof  to  the  payment  of  a  judgment  recovered  in 
the  action,  to  vacate  or  modify  the  warrant,  or  to  increase  the.  security  given  by  the 
plaintiff,  or  for  one  or  more  of  those  forms  of  relief,  together  or  in  the  alternative. 

iTrndon.— Code  civ.  proc.,  |  682,  as  am.  by  L.  1877,     Supp.  1004;  SUaey  v.  Arthur.  35  Misc.  844,  71  N.  Y.  Supp. 
416,  without  change;  originally  a  nub^titute  for  last     77n;  Pfluke  v.  Papulia^  42  Misc.  18,  85  N.  Y.  Supp.  543; 
sentence  of  code  of  proe.,  1 241,  as  added   by  L.  1862,     California  Packing  Corporation  v.  Kelly  Storage  A  Du- 
ch.  460.  i  9.  tributing  Co..  228  N.  Y.  49. 

Rcffeicnrcs. — ^Vacated  for  failure  to  file  affidavits.  Grounds  of  motloii. — Van  Camp  \.  Searle.  147  N.  Y. 
rules  of  civil  practice.  80;  vacating  order  of  arrest.  C.  150.  affd.  79  Hun  134.  29  N.  Y.  Supp.  767;  Furbuah  v. 
P.  A..  SI  816,  822,  842-846;  vacating  {order  of  injun^  Nye,  17  App.  tMv.  805,  4ff  N.  Y.  Biipp.  214;  Romeo  v. 
tion.  Id.,  SI  816,  822,  897-90U  Garogalo,  25  App.  Div.  191.  49.  N.  Y.  Supp.  114;  Guaran- 

WAppIlesilOB. — Wa]a  v.  Roseville  Trust  Co.,  164  App.  tee  Savings,  etc.,  Co.  v.  Moore,  35  App.  Div.  421,  54  N.  Y. 
iJiv,  399, 149  N.  Y.  Supp.  683;  Hassard  v.  United  States  of  Supp.  787;  Goodyear  v.  Commercial  Fire  Ins.  Co..  58  App. 
Mexico.  29  Misc.  511.  61  N.  Y.  Supp.  936,  affd.,  46  App.  Div.  611,  68  N.  Y.  Supp.  756;  Sulsbacher  v.  Cawthra.  14 
Div.  623.  61  N.  Y.  Supp.  930;  Nerenderg  v.  Keith,  101  Misc.  545,  36  N.  Y.  Supp.  8.  affd..  148  N.  Y.  765;  Nevada 
Misc.  551,  167-N.  Y.  Supp.  612;  Conrad  Baking  Co.  v.  Bank  v.  Cregaa.  17  Misc.  241.  40  N.  Y.  Supp.  1065; 
Kumkel.  160  N.  Y.  Supp.  841.  Acker,  Merall  ft  Conditjv.  Saynisch,  25  Misc.  415,  64  N.  Y. 

imhadMHowk  of  Inferior  eouri  miut  b«^  ihown. — 
Hamerschliy  v.  Catho^cope  Elec.  Co..  16  App*.  Div.  185, 
44  N.  Y.  Supp.  668;  Grob  v.  Metropolitan  Collecting 
Agency,  30  Misc.  314,  63  N.  Y.  Supp.  513. 

nirtiMn.>^Walts  V.  Nichols.  32  Hun  276. 

National  bank.— McBtide  v.  Illinois  National  Bank, 
128  App.  EHv.  603.  112  N.  Y.  Supp.  794. 

Valid  lien  after  attachment  most  be  shown. — 
Steuben  County  Bank  v.  Albener,  75  N.  Y.  179;  Steuben 
County  Bank  v.  Albcrger,  78  N.  Y.  252;  National  Shoe  A 
Leather  Bank  v.  Merchants'  Nat.  Bank.  89  N.  Y.  440; 


S< 


937:  Friede  v.  Weissenthannrr,  27  Misc.  51S,  58 


»upp. 

NTY.  Supp.  336;  Altworth  v.  Flynn,  29  Misc.  106,  60  N.  Y. 
Supp.  235;  Peck  v.  Brooks.  31  Misc.  48,  64  N.  Y.  Qupp. 
.140;  Thorn  v.  Alvord.  d2  Misc.  456,  66  N.  Y.  Supp.  587 : 
Walts  V.  Nichols  32  Hun  276;  Kahle  v.  Muller.  57  Hun 
146.  10  N.  Y.  Supp.  733;  American  Horw  Excnange  v. 
Strauss,  75  Hun  192,  27  N.  Y.  Supp.  282;  Sterns  Paper 
Co.  v.  Johnson,  18  N.  Y.  Supp.  490. 

Fractice  on  motion. — Ludwig  v.  Pusey  A  Jones  Co.. 
143  App.  Div.  290.  128  N.  Y.  Supp.  73;  California  Packing 
Corporation  v.  Kelly  Storage  A  Distributing  Co.,   18S 


Thn  V.  Smith.  93  N.  Y.  87;  Roes  v.  Wigg.  100  N.  Y.  243;     App.  Div.  475,  177  N.  Y.  Supp.  37. 


Ladenburg  v.  Commercial  Bank,  148  N?  Y.  202;  Ijaden- 
buig  V.  Commercial  Bank,  2  App.  Div.  477, 37  N.  Y.  Supp. 
1085;  Belmont  v.  Sigua  Iron  Co.,  12  App.  Div.  441.  42 
N.  Y.  Supp.  122;  SiJl  Stove  Works  v.  Scott,  62  App.  Div. 
666.  71  N.  Y.  Supp.  181;  King  v.  King.  68  App.  Div.  189, 
74  N.  Y.  Supp.  119;  Doheny  v.  Worden,  75  App.  Div.  47. 


.  Bupi 
trial.— Olsen 


United  States 


Application  before    mai. — uisen  v. 
Fidelity  A  Guaranty  Co.,  230  N.  Y.  31. 

Vacating  senior  warrant. — Hellwig  v.  Seeley,  109 
Misc.  183.  178  N.  Y.  Supp.  313;  Colcord  v.  Banco  de 
Tamaulipas.  191  App.  Div.  94,  180  N.  Y.  Supp.  852. 

SabflMuent  lienors. — California  Packing  Corporation 


77  N.  Y.  Supp.  959;  Pfluke  v.  Papulias,  42  Misc.  18,  85     v.  Kelly  Storage  A  Distributing  Co.,  188  App.  Div.  475, 
N.  ^.  Supp.  543;  Maiket  Nat.  Bank  v.  Pacific  Nat.  Bank.      177  N.  Y.  Supp.  37 


30  Hun  50;  Dehnore  v.  Owen.  44  Hun  296.  affd..  110  N.  Y. 
679:  Hodgman  v.  Barker,  60  Hun  156,  14  N.  Y.  Supp.  574; 
Selser  Bros.  Co.  v.  Potter  Produce  Co..  77  Hun  313,  28 
N.  Y.  Supp.  428;  Knorr  v.  Mutual  Benefit  Assn.,  79  Hun 
83._29  N.  Y.  Supp.  506. 


Inereate  of  lecartty. — Manda  v.  Etienne,  13  App. 
Div.  237,  43  N.  Y.  Supp.  194;  Fuerstenberg  v.  American 
Soda  Fountain  Co..  21  App.  Div.  501.  48  N.  Y.  Supp.  508: 
Ives  V.  Ellis.  35  Misc.  333.  71  N.  Y.  Supp.  971,  aifd..  67 
App.  Div.  619.  73  N.  Y.  Supp.  1137. 

■eduction  of  amount. — Pagan  v.  Raymond  '  Mfg. 


When  motion  may  be  made«— Andrews  v.  Schofield. 
27  App.  Div.  90.  50  N.  Y.  Supp.  132;  Elwell  A.  Co.  v.     Co..  80  Misc.  638.  141  N.  Y.  Supp.  948. 
Acme  Portland  Cement  Co.,  154  App.  Div.  122, 138  N.  Y. 

§  949.  How  and  to  whom  application  shall  be  made ;  new  proof. 

An  application,  specified  in  the  last  section,  may  be  founded  only  upon  the  papers 
upon  which  the  warrant  was  granted;  in  which  case,  it  must  be  made  to  the  court,  or, 
if  the  warrant  was  granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or  out 
of  court,  and  with  or  without  notice,  as  he  deems  proper.  Or  it  may  be  founded  upon 
proof  on  the  part  of  the  defendant;  in  which  case,  it  must  be  made  to  the  court,  or,  if 
the  warrant  was  granted  by  a  judge  out  of  court,  to  any  judge  of  the  court,  upon  notice. 
If  founded  wholly  or  partly  upon  proof,  it  may  be  opposed,  as  a  matter  of  course,  by 
new  proof  on  the  part  of  the  plaintifif. 

Dcrlratlon. — Code  civ.  proc..  i  683.  in  part,  amended 
The  concluding  portion  of  |  683.  omitted  here,  is  covered 
Inr  the  next  section.  The  elimination  of  the  woids  "by 
alfidavtt,"  is  on  account  of  a  general  section  relating  to 
proof,  upon  iraeating  any  provisional  remedy  (S816. 
•oUh  The  insertion  of  the  words  "  as  a  matter  of 
course  is  to  msure  a  liberal  oonstnietion  of  the  provii4on. 
Mipim,  wUoh  authorises  the  eourt  to  allow  new  proof  by 


plaintiff,  even  where  the  motion  to  vacate  is  made  only  on 
the  original  papers.  The  section  (683)  as  here  amended 
conforms  to  the  procedure  upon  motion  to  vacate  an  order 
of  arrest.  $  683,  originally  a  substitute  for  code  of  proc., 
f  205. 

Papers  on  wUch  nanted. — Hawkins  v.  Pakas,  41 
App.  Div.  395,  60  N.  Y.  Supp.  1108;  Belmont  v.  Sigua 
Iron  Co..  80  App.  Div.  537.  80  N.  Y.  Supp.  771;  Talheimer 
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T.  HarK  «  Hm „ -.,, „  

Paddni  Cotpontlou  t.  Kelly  BtoiM"  A  DlMnbaiiiia  Co..  But.  SG  N.  1 

188  Add.  Div.  4TS.  177  N.  Y.  Bupp.  37.  S5  N.  Y.  Surn.  S 

AflteTlli  IUmbUt  oOwtiwSi—Bvirln  «.  Puk.  Wt  AddlHonBT proof  b;  pblntUT.— Chunben  A  Mi 

Him  368.  M  N.  Y.  Supp.  S27.  Gl*«  Co.  r.  Rob«rta,  4  App.  DIt.  30.  38  N.  Y.  Supp. 

AnMBdmeat  Vl    sflMsTlt. — Biudlty    v.   Amain  Bulibutm  r.  Cowthn.  14  Miie.  MS,  3«  N.  Y.  Sop 

Kuttcr  Co.,  eo  Mlao.  MT.  llS  N.  Y.  Bupp.  1080.  iiffiL,  I4S  N.  Y.  7SS:  hektt.  M«nml]  A  Condit  v.  Sm 

AddKtonml  fopen,  wkaa  Mt  BBMrei^-auUMtted  »  MIk.  416.  M  M.  Y.  Supp.  »37;  Muma*  *.  TmHci 

"     '         MH^  GIS;  Puh  V.  OlT,  1  N.  Y.  Supp.  7Sa  Mi*a.  SCO.  156  N.  Y.  Bupp.  280;  EquiUbIa  Tnut  C 

—  ApplUoa  V.  apasT,  B  N.  Y.  Supp.  SiJii,  102  MIk.  429.  1«S  NT  Y.  dupp,  030;  Ira  V.  Hoi 

Co.  T.  CHm^di.  32  N.  y.  Supp.  14  Bud  402;  VMor  i.  BaDOcc  M  Hun  M3:  CoAd  r.  f 

.-.^■r^EL..^  6  Cir.  Proe.  Hap.  Ml. 

m  County  Bank 

§  960.  Limitation  as  to  n«w  proof  on  application  to  vacate  or  modify. 

Wtien  new  proof  ia  pennissible  as  a  matter  of  course,  under  the  precedmg  sect: 
in  opposition  to  an  application  to  vacate  or  modify  the  warrant,  the  court  or  ju 
may  limit  such  proof  to  matters  tending  to  sustain  a  ground  for  the  attachment  red 
in  the  warrant,  when  the  substantial  r^hte  of  the  defendant  shall  no  require;  provic 
iiowever,  that  if  the  defendant  relies  upon  a  discharge  in  bankruptcy,  or  discliarge 
exmeration  in  insolvent  proceedings,  the  ^intiff  shall  be  permitted  to  show  any  ma' 
in  avoidance  thereof  wliich  he  migbt  show  vpaa  the  triaL 

_  Dtrtntton.— Code  cit.  pnc.,  |  083,  in  p«rt.  ■ 
e  i*  tut  tna  ptaintul,  iqit 

„ iffldaiita,  ii  Dot  ahaihilalv  pmn  .._..,.  ....... 

flom  offerini  ptoof  to  nurtain  th*  tranant  imstt  the  »-     and  ita  reotali  ia  be  amecdad  (I  B23.  aote).    f  683, 


It  ahaihilalv  pnvenlocl     wctioo  of  "pravisonal  rcnwdlia.' 

nt  wbue  the  »■     and  ita  reotali  to  be  amecdad  (I 

.    The  pnipond     bally  a  lubsUtute  for  code  ot  pnM.,  t  30B. 


§  9S1.  When  prior  appUcation  aot  to  prejudice  subsequent  application. 

The  denial  of  an  application  to  vacate  or  modify  the  warrant,  founded  on  the  orig 
papers  or  new  proof,  or  both,  does  not  prejudice  a  subsequent  application,  seasons 
made,  founded  upon  the  failure  of  a  ccmplaint,  which  had  not  been  filed  or  served 
the  time  of  the  former  application,  to  set  forth  any  of  the  causea  of  action  meatJoae< 
sections  nine  hundred  and  two  or  nine  hundred  and  four  of  this  act. 

piDc,  I  BS6,  a>  am.  bjr  L.  18TT,  ofa,  416.  amended. 


Itft.  57  ATTACHMENT;  DISCHARGE  iS  952-065 


ARTICLE  67 
Attachment;  discharge 

See.  5152.  AppUeation  for  diachftrfe  of  tttaohliwat. 
958.  Undertaking  upon  apphoation  for  diaeharae. 
W4,  AppKeatioD  for  dwchaive  by  one  U  sevenii  defendaatt. 

955.  Sureties  to  justify  if  required. 

956.  Sheriff  may  retain  pf»perty  until  lustiflcation. 

957.  Discharge  of  attachment  of  veseel. 

958.  Discharge  of  attachment  on  apptication  of  partner. 

959.  Notice  to  plaintiff  of  application  for  disohaise. 

§  952.  Afiptication  for  discharge  of  attachment 

The  defendant,  at  any  time  after  ixe  has  appeared  in  the  action,  may  apply  to  the 
judge  who  granted  the  warrant,  or  to  the  court,  for  an  ofder  to  discharge  ^e  attach- 
ment as  to  the  whole  or  a  part  of  the  property  attached. 

BtilfiHtn.-*Code  dv,  proe.,  |  6S7,  without  diange;  originany  revised  from  code  of  proc.,  S  240,  in  part. 

§  963.  Undertaking  upon  i^licatioii  for  disciiarge. 

Upon  such  an  application,  the  defendant  must  give  an  undertaking,  with  at  least  two 
sufficient  sureties,  to  the  effect  that,  on  demand,  he  will  pay  to  the  plaintiff  the  amount 
of  any  judgment  which  may  be  leeovoed  in  the  action  against  him,  not  exceeding  a  sum 
specified  in  the  undertaking,  with  interest.  The  sum  so  specified  must  be  at  least  equal 
to  the  amount  of  the  plaintiff's  demand  as  stated  in  his  proofs,  or,  at  the  option  of  the 
defendant,  equal  to  the  appraised  value,  according  to  the  inventory,  of  the  property 
attached;  or,  if  the  application  is  to  discharge  the  attachment,  as  to  a  part  only  of  th3 
property  attached,  to  the  appraised  value  of  that  portion.  Upon  such  application 
being  made  after  final  judgment,  the  defendant  must  give  the  security  required  to  per- 
fect an  appeal  to  the  court  of  i^peals  from  a  final  judgment,  of  the  same  amount  or  to 
the  same  effect,  and  to  stay  the  execution  thereof. 

DcHmtlMi*— Code  dv.  proc.  1 688,  as  am.  by  L.  1877,  fVinii  of  dndcvteldiig. — Sooysmitfa  ft  Co.  v.  American 

ch.  416,  L.  1906,  eh,  507.  without  chanes  of  eubetance;  Surety  Co.,  28  App.  Div.  34&  51  N.  Y.  Supp.  813. 

oricinally  revised  from  code   of  proc.,    (241,  first  two  Amount. — ^Waeber  v.  Talbot,  81  Hun  595.  31  N.  Y. 

■eatenees.  Suj^37;  Morewood  r.  Curtis,  13  CHv.  Proo.  Rep.  )18. 

Beferenees. — Security  on  obtaining  warrant  of  attach*  nitet, — Biideraee  v.  Aden,  62  Bari).  175;  Coleman  ▼. 

meat,  C.  P.  A.,  U  819,  907,  906;  general  regulations  re-  Bean,  3  Keyes  94.  82  How.  ft.  370. 

■peeting  bonds  and  undertakings,  Id.,  §§  14S-162.  Uftbttltj  of  svNlles^— YouncBun  v.  Fidelity  A  De- 
posit Co.,  87  Misc.  466,  150  N.  VTSupp.  788. 

§  964.  Ai»plication  for  dischAige  by  one  of  several  defendants. 

Where  there  are  two  or  more  defendants,  and  an  application  is  made,  as  prescribed 
in  the  last  two  sections,  by  one  or  more,  but  not  by  all  of  them,  the  undertaking  must 
provide  for  the  payment  of  any  judgment  which  may  be  recovered  against  any  of  the 
defendants  in  the  action,  unless  the  applicant  makes  proof,  to  the  satisfaction  of  the 
court  or  judge,  that  the  property  with  respect  to  which  the  appUcatlon  is  made  belongs 
to  him  separately;  in  which  case,  the  undertaking  must  provide  for  the  payment  of  any 
judgment  which  may  be  recovered  in  the  action  against  the  applicant,  either  alone,  or 
jointly  with  any  other  defendant.  Where  an  application  is  made,  as  prescribed  in  tiiis 
section,  at  least  two  days'  notice  thereof,  with  a  copy  of  the  papers  on  which  the  appUca- 
lion  is  founded,  must  be  served  upon  the  plaintiff's  attorney,  who  may  oppose  the  applica- 
tion by  proof,  by  ajQMavit,  that  one  or  more  of  the  other  defendants  own  or  have  an  in- 
terest in  the  property. 

Dcilffailim.— Code  civ.  proc.,  §  689,  without  change  of  substance;  originally  a  substitute  for  code  of  proc,  $  241, 
in  part,  as  am.  by  l**  1862,  ch.  460. 

§  966.  Sureties  to  justify  if  required. 

An  undertaking,  given  as  prescribed  in  the  last  two  sections,  must  be  forthwith  filed 
with  the  clerk.  A  copy  thereof,  with  a  notice  of  the  filing,  must  be  forthwith  served 
upon  the  plaintiff's  attorney;  who,  within  three  days  thereafter,  may  give  notice  to  the 
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le  exceptB  to  the  eufficiency  of  the  siawtiee.  Thereupon  the  sureties  must 
the  like  notice  and  in  lilce  loaoner  as  bail  upon  an  arrest;  or  a  new 
must  be  given,  with  new  sureties,  who  must  justjfy  in  like  manner.  If 
Joee  not  except,  as  prescribed  in  tliis  section,  he  is  deemed  to  have  waived 
to  the  sureties. 

:3ode  d*.  proo..  f  090,  u  km.  by  L.  1877.  BK(r«nMa.-~Qiuli&a^oBe  Hid  juotifiiKtloa  of  bail 
iunte;  onAiiftily  m  mtwtitiite  for  code  of  oa  order  of  arreat.  G.  P.  A.,  H  SfiC^-^AA;  jivtiflcfttioQ  of 
LTt.  u  unTby  L.  tS63,  oh.  400.  BuetiB,  isltB  ol  civil  pnctica,  25. 

eriff  may  retain  proper^  until  justification. 

is  responsible  for  the  sufficiency  of  the  sureties;  and  be  may  retain  posses- 
roperty  attached,  and  the  proceeds  there*^,  until  Uje  objection  to  them  is 
escribed  in  the  last  section,  or  they,  or  the  new  suretiee,  justify. 

^e  civ.  proc  |  fl9I.  without  chinae;  Erteeiwe. — SheriB  liable  for  caril  mntfmpt  for  ne^ect 
fn>m  code  olpiw..  1241,  iiutb»DI«ncii.     of  duty,  iudiciuy  1..  t  753. 

1,  ch.  460.  ■ateaOan  attnptrU  ki  ckwIK-^MoM  v.  Witer- 

baiy  Button  Co.,  15  AbbTS.  8,  JOB,  40  How.  Pr.  5ZS. 


Bcharge  of  attachment  of  vassel. 

ve  sections  are  applicable  where  a  vessel,  or  a  share  or  interest  therein,  is 
it  is  necessary  to  enable  the  defendant  to  discharge  the  attachment,  the 
e,  by  order,  may  stay  any  proceeding  in  relation  to  the  execution  of  the 
:tend  the  time  ta  do  any  act  reUtang  thtveto. 

lode  oiT.  pnw.,  |  SBZ.  witbout  cbusse  of  nbatmae. 

Kharge  of  attachment  on  application  of  partner. 

Tant  of  attachment  is  levied  upon  the  interest  of  one  or  more  partners  in 
of  a  partnerstup,  the  other  partners,  or  any  of  them,  at  any  time  before 
t,  may  apply  to  the  judge  who  granted  the  warrant,  or  to  ttte  court,  upon 
ihowing  the   facts,  for  an  order  to  dischai^   the   attachment  as  to  that 

cb  an  application,  the  applicant  must  ^ve  an  undertaking,  with  at  least 
sureties,  to  the  effect  that  they  will  pay  to  the  sheriff,  on  donand,  if 
ecovered  against  the  defendant  whose  interest  in  a  partnership  is  so  levied 
lunt  not  exceeding  a  sum  specified  in  the  undertaking,  which  niiut  be  not 
value  of  the  interest  of  tjie  defendant  in  the  property  seized  by  virtue 
ment,  as  fixed  by  the  court  or  judge.  If  the  value,  in  the  opinion  of  the 
e,  is  uncertain,  the  sum  shall  be  such  as  the  court  or  judge  determines, 
purpose  of  fixing  the  sum  or  determining  the  sufficiency  of  the  suretiefl. 
Judge  may  receive  affidavits  or  oral  testimony  or  may  direct  a  reference. 

lode  oiv.   ptM..   ||e93-«>5.   without  ehugs.    f  W3.  u  am.  b7  L.  IBll,  eh.  SSS.    I«M,uun. 

6.  L.  1012,  cb.  SSS. 

tice  to  plaintiff  of  application  for  discharge. 

3r  judge  iQay  direct  that  the  plaintiff  have  notice  of  an  application  for  a 
property,  as  piescrUied  in  this  article,  or  of  the  hearing  under  an  order 
oade  as  prescribed  in  the  last  section;  and  if  the  ^plicant  does  not  appear, 
baa  been  given,  the  application  may  be  disnussed  or  denied. 

!ode  ciT.  pRK.,  I  096,  u  Am.  by  L.  1877,  oh.  41fl,  without  ohuse. 


art.  58  ATTACHMENT;  TWO  OR  MORE  WARRANTS  H  S60-«63 


ARTICLE  68 
Attachment ;  two  or  more  warrants 

8«o.  960.  PrafereiiMi  of  two  or  mom  wmrttadM  d  attaehineiits. 

961.  tteyy  under  a  junior  warrant. 

962.  TTnaertakuHc  by  junior  attaobing  orediUx*  to  lirevBBt  r^itoaaQ  of  foreign  veaatl. 

963.  Subsequent  attadimont  of  foreign  veawl. 

964.  lU^ts  of  junior  plaintiff  in  action  by  senior  plaintiff  and  sheriff  jointly. 

965.  Aotion  by  junior  plaintiff  and  sheriff  jointly. 

966.  Righte  of  third  a'nd  other  subeeauent  attatuiing^  creditors. 

967.  Substitution  of  indemnitora  or  orfendants  in  aetion  agai&st  ahflviff. 

§  960.  Preferences  of  two  or  more  warrants  of  attachment 

Where  two  or  more  warranjbs  of  attachment  against  the  same  defendant  are  delivered 
to  the  sheriff  of  the  same  comity  to  be  executed,  their  respective  preferences,  and  the 
rules,  where  a  levy,  or  a  levy  and  sale,  have  been  made  under  a  junior  warrant,  are  the 
same  as  where  two  or  more  executions  against  the  property  of  the  same  defendant  are 
delivered  to  the  sheriff  of  the  same*  county  to  be  executed. 

DctfVBtioii. — Code  civ.  proc.  $  697,  without  change;     Market  Co.  t.  Wygant,  1  App.  Div.  5S8,  37  N.  Y.  Supp. 
oruonally  revised  from  R.  S.,  pt.  3,  ch.  6,  tit.  5«  il  14,  IS.         486. 

acferencM* — Order  of  preferences  among  executions, 
C.  P.  A..  U  680,  681. 

Priortty  of  warnmtf  .--Van  Camp  v.  Searle.  147  N.  Y.     78;  Clark  v.  Smith.  57  App.  Div.  524,  68  N.  Y.  Supp.  39. 
150;  GilUg  V.  Treadwell  Co.,  148  N.  Y.  177;  Niagara  Grape 


Application  of  prooeeds.— Pach  v.  Gilbert,  124  N.  Y. 
612-620;  GUIig  y.  Grant.  28  App.  Div.  596. 49  N.  Y.  Supp. 


§  961.  Levy  under  a  junior  warrant. 

Where  a  domestic  vessel  or  share  or  interest  therein  has  been  attached  and  afterwards 
released;  or  where  the  personal  property  of  a  partnership  of  which  the  defendant  was  a 
member  has  been  attached,  and  the  attachment  afterwards  discharged  upon  the  applica- 
tion of  another  partner;  another  warrant  against  the  same  defendant  shall  not  be  levied 
on  the  same  property  by  the  sheriff  of  the  same  or  of  any  other  county  until  after  the 
first  warrant"  has  been  vacated  or  annulled.  But,  except  as  thus  prescribed,  where  a 
second  warrant  against  the  same  defendant  is  delivered  to  the  same  sheriff,  he  must 
execute  it  by  a  levy  upon  property  within  his  county,  and  he  must  thereupon  take  the 
same  proceedings  as  if  the  levy  was  mad^  under  the  first  warrant. 

DeriTBdon. — Code  ciV.  proc.,  (  698,  without  change  of  substance. 

§  962.  Undertaking  by  junior  attaching  creditor  to  prevent  release  of  foreign 
vessel. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been  attached  and  valued, 
as  prescribed  in  this  act,  and  the  plaintiff,  in  the  first  warrant  of  attachment  fails  to 
give  an  undertaking  to  prevent  the  release  thereof,  the  court  or  judge  may  grant  to  the 
plaintiff  in  a  second  warrant,  then  in  the  sheriff's  hands  for  execution,  an  extension  of 
not  more  than  three  days  thereafter,  within  which  to  furnish  an  undertaking,  in  all  re- 
spects like  the  one  to  be  furnished  by  the  first  plaintiff.  And  if  he  furnishes  it  within 
that  time,  he  has  the  same  rights  and  privil^es,  and  is  subject  to  the  same  duties  and 
liabilities,  with  respect  to  the  vessel  and  its  proceeds  and  the  subsequent  proceedings 
relating  thereto,  -as  if  his  was  the  first  warrant. 

Dcrtfatlail.— Code  civ.  pcoc..  S  701,  without  change  of  substance. 

§  963.  Subsequent  attachment  of  foreign  vessel. 

If  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been  attached,  and  afterwards 
released  by  reason  of  the  failure  of  the  plaintiff  in  the  first  or  the  second  wan^ant  to  give 
an  imdertaking  to  prevent  the  release,  it  shall  not  be  again  attached  imder  a  warrant 
against  the  same  defendant  which  has  been  delivered  to  the  sheriff  of  the  same  county 
before  the  expiration  of  the  time  within  which  the  undertaking  should  have  been  fur- 
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nished.  But  it  may  be  again  attached  under  a  subeequent  warrant  agtunst  the  si 
defendant;  in  which  case,  the  plaintiff  therein,  and  the  plaintifT  in  each  warrant  sut 
qtiently  delivered  to  the  sheriff,  have  the  same  rights  and  privileges,  and  are  subject 
the  same  duties  and  liabilitjee,  with  respect  to  the  vessel  and  its  proceeds  and  the  si 
sequent  proceei^ngB  relating  thereto,  aa  if  the  wfurant  under  which  it  was  attached  i 
the  first  warrant. 

DeriTatlan.— Code  civ.  proc.,  i  T02,  wllbont  AaniB. 

§  964.  Rights  of  juoior  plaintiff  in  action  hj  senior  pUintUE  and  sheriff  joint 

Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced  an  action  in  the  na; 
of  Iiimself  and  the  sheriff  jointly,  a  plaintiff  in  a  junior  warrant  may  apply  to  the  coi 
or  ju«^e  to  direct  as  to  the  conduct,  discontinuance  or  settlement .  of  the  same,  or 
impose  tenns,  oonditione  and  regulations  as  to  the  continuance  thereof,  in  the  inter 
of  the  appUcant;  and  such  order  may  be  made  thereupon  as  justice  requires.  If  t 
first  warrant  is  vacated,  or  the  attachment  thereunder  is  released  or  discliarged,  WitlM 
affecting  the  cause  of  action  proeecuted  by  the  plaintiff  therein  and  the  sheriff  joint 
the  pluntiff  in  the  warrant  next  in  order,  may  be  substituted  upon  his  own  app1icati< 
as  joint  plaintiff  with  the  sheriff,  by  an  order  made  as  upon  an  application  for  leave 
bring  such  an  action. 

OcrintlBii. — Cod*  dv.  ptoc,  f  703,  Mtbout  dimnaa  of  Hbstaoat. 

§  966.  Action  by  junior  plaintiff  and  sheriff  jointly. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or  judge,  upon  notice  to  1 
pWntiff  in  the  first  warrant,  and  to  the  sheriff,  for  leave  to  bring  and  muntain,  in  t 
name  of  himself  and  the  sheriff  jointly,  any  action  which  might  be  brought  in  the  nai 
of  the  senior  plaintiff  and  the  sheriff.  If  it  appears  that  tJie  plaintiff  in  the  fitst  warn 
neglects  or  refuses  to  be  joined  with  the  sheriff  in  such  an  action,  or  to  comply  with  t 
terms,  conditions  and  regulations  imposed,  either  upon  granting  him  an  order  for  ii 
purpose,  or  upon  the  hearing  of  an  application,  made  aa  prescribed  in  this  eecUon,  t 
court  or  judge  may  grant  to  the  plaintiff  in  the  second  warrant  leave  to  bring  and  ma: 
tain  such  an  action,  in  the  name  of  himself  and  the  ^eriff  jointly,  with  like  effect  as 
his  was  the  first  warrant. 


§  966.  Rights  of  third  and  other  subsequent  attaching  creditors. 

Where  there  are  more  than  two  warranto  of  attachment  ag^nst  the  same  defendai 
the  plaintiffs  in  the  third  and  each  subsequent  warrant  have,  according  to  their  resp< 
tive  priorities,  the  same  rights  and  privileges  as  ag^nst  the  plaintiffs  in  all  senior  wi 
rants,  which  the  plaintiff  in  the  second  warrant  has  as  ag^nat  the  plaintiff  in  the  fir 
and  are  subject  to  the  same  duties  and  liabilities;  except  that  a  second  extension  of  t 
time  within  which  to  furnish  an  undertaking  to  prevent  the  release  of  a  foreign  vess 
or  a  share  or  interest  therein,  shall  not  be  granted.  And  the  plaintiffs  in  two  or  mo 
junior  warrants  of  attachment,  by  ^reement  among  themselves,  may  take  jointly,  ai 
for  their  common  benefit,  any  proceeding  permitted  by  this  act  to  be  taken  by  the  plai 
tiff  in  a  second  or  subsequent  warrant  of  attachment;  provided  that  it  does  not  int< 
fere  with  the  preferential  or  other  right  of  an  intermediate  plaintiff. 

DcrtTsUnn. — Code  dr.  ptot.,  %  705,  viUi  chinia. 

§  967.  Substitution  of  indemnitors  as  defendants  in  action  against  sheriff. 

In  an  action  (gainst  a  sheriff  on  account  of  a  levy  under  one  or  more  warrants  of  a 
tachment,  indemnitors  may  be  substituted  as  defendants,  as  prescribed  in  this  act 
tiie  provioons  relating  to  executions. 

Detlntlan. — New.      InwrMd    to   recmll    tbe   praeti'     necutlotis  mppllcable  in  tcmu  to  ktuduiwata   I|  f» 
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ARTICLE  69 

Attachment;  proceedings  after  vacation  or  warrant  or  discharge  of  attachment, 

or  after  judgment 

8m.  968.  Eaeoutioa  to  iamM  to  ■hsriff  wko  ha»  levfod  •itanhmimt. 
060.  Satwfaetion  of  jadgmoot  from  »ttaebed  proMrty. 
970.  Whan  attMhad  property  to  be  rettoMd  to  ciBiuidAiit. 
071.  AdcttttoDBl  pfOviMOD  for  defeodftBt't  relief. 

972.  CkDceUinc  notioe  attaohing  real  iNroperty. 

973.  Wbanahtfilf  to  return  warrant  add  ma  prooaedinga 

§  968.  Execution  to  issue  to  sheriff  who  has  levied  attachment 

Where  a  levy  under  a  warrant  of  attachment  in  an  action  has  been  made,  an  execu- 
tion against  property  iipcm  a  final  judgment  in  favor  of  the  plaintiff  therein,  recovered 
after  the  expiration  of  the  term  of  office  of  the  sheriff  who  nutde  the  levy,  must  never- 
theless be  directed  to  and  executed  by  that  sheriff,  unless  another  person  is  designated 
by  law  to  complete  the  unfinished  business  pertaining  to  his  office;  or,  in  that  case,  to 
the  person  so  designated. 

DcrlYatloii. — Code  dv.  proc..  f  706,  without  change.         lien  of  execution  on  pemnal  property,  Id.,  |  670;  under- 
Bcfareocea. — BaquieiteB  of  ozecutioa  where  warrant     taking  to  raleaae  property  where  wairant  haa  iasuad.  Id., 
of  attachment  haa  been  levied  by  eheriff,  C.  P.  A.,  }  645;     }  691. 

§  969.  Satisfaction  of  judgment  from  attached  property. 

Where  an  execution  againet  property  is  issued  upon  a  judgment  for  the  plaintiff  in 
an  action  in  which  a  warrant  of  attachment  has  been  levied,  the  sheriff  must  satisfy  it 
as  follows: 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him,  and  the  proceeds  of 
all  sales  of  perishable  property,  or  of  any  vessel  or  share  or  interest  therein,  or  animals, 
sold  by  him,  or  of  any  debts,  or  other  things  in  action  collected  or  sold  by  him;  or  so 
much  thereof  as  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell  under  the  execution  the  other  personal 
prop^y  attached,  or  so  much  thereof  as  is  necessary;  including  rights  or  shares  in  the 
stock  of  an  association  or  corporation,  or  a  bond  or  other  instrument  for  the  payment 
of  money,  executed  and  issued,  with  the  interest  coupons  annexed,  if  any,  by  a  govern- 
ment, state,  county,  public  officer,  or  municipal  or  other  corporation,  which  is  in  terms 
negotiable,  or  otherwise,  whether  past  due,  or  yet  to  become  due;  but  not  including  any 
other  debt  or  thing  in  action.  If  the  proceeds  of  that  property  are  insufficient  to  satisfy 
the  judgment  and  the  execution  requires  him  to  satisfy  it  out  of  any  other  personal 
property  of  the  defendant,  he  must  sell  the  personal  property  upon  which  he  has  levied 
by  virtue  of  the  execution.  If  the  proceeds  of  the  personal  property  applicable  to  the 
execution  are  insufficient  to  satisfy  the  judgment,  the  sheriff  must  sell  under  the  execu- 
tion all  the  right,  title  and  interest  which  the  defendant  had  in  the  real  property  attached 
at  the  time  when  the  notice  was  filed,  or  at  any  time  afterwards,  before  resorting  to  any 
other  real  property. 

3.  If  personal  property  attached,  belonging  to  the  defendant,  has  passed  out  of  the 
hands  of  the  sheriff  without  having  been  sold  or  converted  into  money,  and  the  attach- 
ment has  not  been  discharged  as  to  that  property,  he  must  regain  possession  thereof  if 
practicable;  and  for  that  purpose  he  has  all  the  authority  which  he  had  to  seize  the 
same  under  the  warrant.  A  person  who  wilfully  conceals  or  withholds  such  property 
from  him  is  liable  to  double  damages  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and  other  things  in  action  at- 
tached, and  prosecute  any  undertaking,  which  he  has  taken  in  the  course  of  the  pro- 
ceedings, and  apply  the  proceeds  thereof  to  the  payment  of  the  judgment. 

5.  At  any  time  after  levymg  the  attachment,  the  court,  upon  the  petition  of  the  plain- 
tiff, accompanied  with  an  affidavit  specifying  fully  all  the  proceedings  of  the  sheriff  since 
the  levy  under  the  warrant,  the  property  attached,  and  the  disposition   thereof;  and 

ui 
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the  affidavit  of  the  sheriff  showing  that  he  has  used  diligence  itk  eadeavoring  to  codec 
the  debts  and  other  things  in  action  attached,  and  that  a  portion  thereof  remtuns  un 
coUected,  may  direct  the  sherift  to  sell  tlie  remaining  portion,  upon  such  terms  and  ii 
such  manner  as  it  thinks  proper.  Notice  of  the  application  must  be  given  hi  the  de 
fendant's  attorney  if  the  defendant  appeared  in  the  action.  If  the  summons  was  ao 
personally  served  on  the  defendant,  and  he  did  not  appear,  the  court  may  make  suci 
order  as  to  the  service  of  notice  as  it  thinks  proper,  or  may  grant  the  application  withou 
notice. 

DcttraltoD.— Code  dv.  proe.,  1 70S,  »  am.  by  L.  ISTT.  Sclinre  of  sttaelwd  property.— Wood  v.   Bodiai 

ch.  41S.  L.  1912.  eb.  id.  without  cliuiie;  oiiciDsIly  revised  31  Hun  354;  Adsmi  v.  Bpeolmsn,  36  Bun  35. 

from  code  of  proc..  f  237.  WDCIU  caneolmpllt.— Saott  t.  Mortan.  M  N.  'Y 

Bffercnee.— Eiecutwn  when  wunnt  at  BttubnieDt  60B. 

has  been  levied.  C.  P.  A..  I  54fi.  Biec«ll*a     HipcnedM     Iha    of  'atladimaat.- 

9dC  of  iranOBaltr  BUMbed.— Hianns  v.    McCon-  Barton  t.  PabDR  Co.,  87  Afip.  IHt.  K.  83  N.  Y.  Supi 

— "   "10  N.  Y.  482-4St;  Wise  »,  WiwCo..  12  App.  DIv.  -"■■ 


31e.  K  a.  Y.  Supp.  54,  aSd.,  153  N.  Y.  SOT:  Arkenbunh         Datr  tt  thtHM  to  1 

T,  Aikenburgh.  114  App.  Div.  436,  99  N,  Y.  Supp.  1127.      149  App,  Div.  5S3,  134  N.  Y.  Supp.  315, 
aftd,,  ISS  N.  Y.  Ml.  AtUwhnMt  not  anaitflod  antU  Jndnnent  poU 

CutriDtia  V,  ananDlp  Tiuit  Co.,  229  N.  T!  74. 

§  970.  When  attached  property  to  he  restored  to  defendant 
Where  a  warrant  of  attachment  is  vacat«d  or  annulled,  or  an  attachment  is  discharged 
upon  the  application  of  the  defendant,  the  ^eriff,  except  in  a  case  where  it  is  oUtwwisi 
specially  prescribed  by  law,  must  deliver  over  to  the  defendant,  or  to  the  penon  entitle( 
thereto,  upon  reasonable  demand,  and  in  case  of  the  discharge  of  the  attachment,  upoi 
payment  of  all  costs,  charges  and  expenses,  legally  chargeable  by  the  sheriS,  all  the  at 
tached  personal  property  remuning  in  his  hands,  or  that  portion  thereof  as  to  which  thi 
attachment  is  discharged;  or  the  proceeds  thereof  if  it  has  been  sold  by  him. 

|7M.  aa  am.  by  L.         Appltetton.— Tloion    IMnriet   Co.    t.    Uum    Phu 

-'^--  ' —  -     -«cy  Co.,  a  N.  Y,  Supp.  639. 

Dntr  or  ■hcflir  to  nunnder  |i»|i«ilii. — Bom  i 


Tbe  provuiaa  for  payment  to  micy  Co.,  S  N.  Y,  Supp. 

I  and  eipeuBH  a*  a  ctmiKtloii         Dntr  of  thtrlT  ' 

Bttarhed  property  wben  the  Wilkiiu,  105  N.  '_     ___ 

-  -nnuUneTor  the  BttKhmrat         Lien  of  ahalir.— Lynch   v.   Crapy,    82   N,  Y. 

SDititutiimiil  »  far  u  it  PaelKh  v.  Sommen,  31  App.  Div.  2.U,  S3  N.  Y.  8l 

I  attaohment  vacated  or  annulled.  438;  TnadveU  i  Co,  v.  Mead  Mfc  Co,,  7S  App.  I 


Bowe  V.  U,  8.  Rrfctior  Co.,  31  Hun  407;  Woston  v.  478.  78  N.  Y.  Supp.  283;  Willdnaoo  ».  Raymoul,  8 

Watta.   i5   Bun   219.   approved  in    Bttsfield   National  App.  Div.  378,  81  N.  Y.  Biuip,  S2i  Bartoi  r.  PaUnat  Co 

Bank  v.  Bayne.  140  N.  Y.  321,  330;  Lawlor  v,  MamoLia  87  App.  Div.  35,  S3  N.  Y.  Supp.  1041. 
Metal  Co.,  2  App.  Div,  552.  affd.,  140  N.  Y.<<gi;0%nea         BWBt  ot  ■horll'  to  ponndac*.— Haaae  v.  Levcrini 

V.  National  Conduit  A  Cable  Co..  43  Misc.  327;  French  38   N,   Y,   Supp.   432. 

T,  Bankverein  SuLne,  179  App.  Div.  371,    4  709  ori^n-         In  foontr  ofVnr  York. — Enelotyn  t.  Union  Surpt 

ally  [FviKd  (lom  code  o[  proe.,   1237.  last  aentaneo;  dt  Guarau^  Co..  82  App.  Div.  474.  81  N.  Y.  Supp.  S3^ 

t  239,  in  part;  {  240,  in  part.  Plummer  V.  latemational  Power  Co..  88  App.  Div.  45! 

■rfnrcncM.— Fee*  of  aheriS  seneraliy,  for  eurution  85  N.  Y.  Hupp.  107:  Jonaa  v.  Qoukl.  114  App.  DIt.  121 

of  namnl,  C.  P.  A.,  (  1558,  lubda.  2,  5,  7,  and  8;  when  99  N.  Y,  Supp.  789;  O'Brieu  V,  National  Conduit  . 

wananl  docmed  annulled.  Id.,  1 7.  subd.  4.  -..    ™       ..  *.. ^  .-    ,.    „  ...    _    . 

§  971.  Additional  provision  for  defendant's  relief. 

Where  the  sheriff  is  required  by  this  act  to  deliver  attached  property  or  the  proceed 
thereof  to  the  defendant,  he  must  also  deliver  to  him,  unless  otherwise  specially  directei 
by  the  court  or  judge,  all  books  of  account,  vouchere,  evidence  of  debt,  muniments  o 
title,  or  other  papers,  relating  to  the  property,  either  real  or  peraonal,  or  to  He  proceed; 
together  with  all  undertakings  relatii^  thereto  which  he  has  taken  in  the  course  of  th 
proceedings  and  which  have  not  been  fully  satisfied;  except  an  undertaking  given  by  th 
defendant  upon  the  discharge  of  property.  He  also  must  deliver  &  written  assignment 
duly  acknowledged,  of  each  undertaking  so  delivered,  and  of  each  other  instrument  t 
which  the  defendant  is  thus  entitled,  an  assignment  of  which  is  necessary  to  perfect  o 
protect  the  defendant's  title  thereto.  The  defendant,  upon  his  own  application  onlj 
also  must  be  substituted  in  place  of  the  sheriff,  or  the  sheriff  and  the  plaintiff  jointlj 
in  an  action  brought  as  prescribed  in  this  act;  but  the  court  or  judge  may  impose,  as 
condition  of  granting  the  order  of  substitution,  such  terms  as  justice  requires,  wit 
respect  to  indemnity  and  pasTnent  of  expenses.  The  defendant's  right  with  respect  t 
property  attached  and  not  disposed  of,  and  an  undertaking  or  other  inBtniment  to  whio 
he  is  thus  entitled,  are  the  same  as  those  ot  the  sheriff,  while  the  warrant  was  still  i 
force,  except  where  hia  rights  are  specially  defined  or  regulated  by  law. 

PrrtratloB.-'Code  nv.  pr«.,  f  710,  irithout  ohanipi         Hcht  of   plalnUIT  to  cumlnatlon  Ot   bOOlH.- 

of  Hibolance:  ohginnlly  a  lubetitute  for  code  of  pnc,     Sprinificld  National  Bank  V.  Breitimc.  ISO  App.  Di 
1 239.   in   part.  400,  167  N.  Y.  Supp.  47A. 


art.  69  ATTACHMENT;  PROCEEDINGS  AFTER  VACATION,  ETC.      if  972,  973 

§  972.  Cancelling  notice  attaching  real  property. 

At  any  time  after  the  warrant  of  attachment  has  been  vacated  or  annulled,  or  the 
attachment  has  been  discharged  as  to  real  property  attached,  the  court,  in  its  discretion, 
upon  the  application  of  any  person  aggrieved  and  upon  such  notice  as  it  deems  just, 
may  direct  that  any  notice,  filed  for  the  purpose  of  attaching  the  property,  be  cancelled 
of  record  by  the  clerk  of  the  county  wh^i^  it  is  filed  and  reeorded.  The  cancellation 
must  be  made  by  a  note  to  that'  effect  on  the  margin  of  the  record,  referring  to  the 
order;  and,  unless  the  order  is  entered  in  Hie  same  clerk's  office,  a  certified  copy  thereof 
must  be  filed  therein  at  the  same  time. 

]l«rlfmtloii. — Code  dv.  proc,  §711,   u  am.   by  L.  Wbere  stay  of  aecatloii  nsnted. — ^McKean   v. 

1877,  ch.  416«  without  chance;  originally  revised  from  National  Life  Aam^  2i  Miae.  M,  63  N.  Y.  Supp.  960. 
code  of  proc.,  §  132,  as  to  cancellation  of  noticee  of  Us 
pendens. 


§  973.  When  sheriff  to  return  warrant  and  his  proceedings. 

Where  a  warrant  of  attachment  has  been  vacated  or  annulled,  the  ^eriff  forthwith  must 
file  in  the  eleik's  office  the  warrant  with  a  return  of  his  proceedings  thereon.  Upon  the 
application  of  either  party,  and  proof  of  the  sheriff's  n^ect,  the  court  may  direct  him 
so  to  do,  forthwith,  or  within  a  specified  time. 

Dcilvjiilim.— Code  civ.  proo.,  §  712,  without  change;     A.,  §  102,  subda.  2,  4;  liability'  for  neglect.  Id.,  subd.  5; 
originally  revised  from  code  of  proc.;  }  242;  R.  S.,  pt.  2,     neglect  constitutes  civil  contempt,  judiciary  1..  {  753. 
eh^5.  tit.  1,  166,  in  part.  Coimtnictlon.— Rodgers  v.  Bonner.  55  Barb.  0,  27. 

-Return  of  mandates  by  sheriff,  C.  P.         EeCorii. — ^Tuok  v.  Manning,  63  Hun  345,  17  N.  Y. 

QmPP*   916. 
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mwlntmmt  of  a  receiver  is 
18  the  subject  of  an  aotioQ  ii 
^he  court,  in  miher  of  the  fol 
icfttion  of  a  party  who  eata 
lere  it  is  in  the  poasession  < 
ed  beyond  the  jurisdiction  o 

^rry  the  judgment  into  effe 

i. 

lie  property  during  the  peni 

is  section,  includes  tiie  ren< 

lonal  property. 

L.  173;  Libby  t.  Libby.  SS  App. 

uU  tt7:  Muk  V.  aumky.  74  App. 

574:  Hfurtian  t,  Touvy,  121  , 

by  Bunp.  eSD;  Jurmulawid?  r.  Ri 

inir  sii.  109  N.  Y.  aupp.  488:  Po 

in  Co.,  141  App.  Div.  Sat.  126  N 

ou.  Vmn  N».  15S  App.  DiT.  033 

DD.  Bindlwri  V,  Wwanhali,  03  U 

.  at  OIH;  Johuon  v.  Cocbnaa,  91 

by  387. 

A..  PHMpeeHre  Injun. — Diy 

[d..  14CI.  SI  N.  Y.  Supp.  793;  U.  6. 

»i^  32  MiK.  37S,  M  ^.  r.  Supp 

in  BM«lm  or  leoti  and  pnil 

re-  135  App.  Div.  888,  120  N.  Y.  I 

75;  n«m,  ISO  App.  Div.  832,  13S  1 

op-  *.  AlnudR'.  178  App.  Div.  ft- 

MuDhattiw  lilf  Ia>.  Cki.   t. 

irty  ISO  App.  DtT.  69.  167  N.  Y.  i 

wr-  AdTcna  p»rt».— L«  F«aini 

ou  474,  7S  N.  Y.  Supp.  576;  Oro 

mi-  Div.  S76.  76  N.  Y:  Supp.  5H 
rendlnc  appeal.— HowbkI 

V.  iV*. 

OonttiiiiBiiM  pvndlBf  an 

I7S;  Nit.  Balilc.   llfl  N.  Y.  .406. 


After  Jndfmmt. — Kinc  v. 
M  N.  r.  Bupp.  347.  dd..  113  N 
;  T.  hunton  Tnut  Co..  6S  Hun  61 
r  ot  Practice.— CoDcrlton  v.  B< 
ipp.  67  N,  Y.  aupp.  747:  HoIIhkI 
ipp,     Co..  SS  Hun  454.  32  N.  Y.  Su 

:  of  receiver. 

intment  of  a  receiver  in  an 
tree  party,  unlesa  he  has  fail 
tear&nce  has  expired.  But 
summons  upon  a  defendant 
emporary  recaver,  to  recdi 
tice  given  by  publication  ot 
the  foreclosure  of  a  mort^ 
«d  without  notice,  notice  ah 

I..  ApBllrstlDn.— Ettlincnr  r. 

lib-     W  Hun  M.  20  N.  Y,  Supp.  775 

Appointment  el   parte.— 

ol  120  App.  Div.  319.  lOS  N.  V. 
m-.     iMt.  1^2  App.  Div.  245.  169  1 


art.  eO  RBCEIVEaRfi  §{  976,  977 

56  App.  Div.  575,  73  N.  Y.  Supp.  328;  Grov«r  t.  Mc-        When  notlee  not  Kqnlred.--Citisen8'  Sav.  Bank  v. 

Neeley.  72  App.  Div.  675*  76  N.  Y.  Supp.  559:  Franken-  Wilder,  11  App.  Div.  63,  42  N.  Y.  Supp.  481;  Fletober 

•tein  V.  HambuTxer,  73  App.  Div.  352,  76  N.  Y.  Supp.  818.  v.  Kntpp,  35  App.  Div.  586,  55  N.  Y.  Supp.  146;  Conioy 

Nottee  or  appllcstlon.— Straua   v.   Minkowski.  181  v.  Polstain.  150  App.  Div.  832.  135  N.  Y.  Supp.  419; 

App.  Div.  877,  169  N.  Y.  Supp.  442:  Coleman  v.  Good-  Fonter  v.  Mooro,  73  Hun  244,  25  N.  Y.  Supp.  I(n2. 
man,  87  Mise.  517,  75  N.  Y.  Supp.  973. 

§  976.  Security. 

A  receiver,  appointed  in  an  action  or  special  proceeding,  must  execute  and  file  with 
the  proper  clerk,  before  entering  upon  his  duties,  a  bond  to  the  people,  with  sufficient 
sureties,  in  a  penalty  fixed  by  the  court,  judge  or  referee  making  the  appointment,  con- 
ditioned for  the  faithful  discharge  of  his  duties  as  receiver.  The  court,  or,  where  the 
order  was  made  out  of  court,  the  judge  making  the  order  by  or  pursuant  to  which  the 
receiver  was  appointed,  or  his  successor  in  office,,  at  any  tune  may  remove  the  receiver 
or  direct  him  to  give  a  new  bond,  with  new  sureties,  with  the  like  condition.  But  the 
foregoing  provisions  of  this  section  do  not  apply  to  a  case  where  special  provision  is 
made  by  law  for  the  security  to  be  given  by  a  receiver,  or  for  increasing  the  same,  or 
for  removing  a  receiver.  A  receiver  who,  having  executed  and  filed  a  bond  as  provided 
for  in  this  section,  before  presenting  his  accounts  as  receiver,  must  give  notice  to  the 
surety  or  sureties  on  his  official  bond  of  his  intention  to  present  his  accounts,  not  less 
than  eight  days  before  the  day  set  for  the  hearing  on  said  accountLog.  The  same  notice 
must  be  given  to  such  surety  or  sureties  where  the  accounting  is  ordered  on  the  peti- 
tion of  a  person  or  persons  other  than  the  receiver,  and  in  no  case  shall  the  receiver's 
accounts  be  passed,  settled  or  allowed,  unless  the  said  notice  iMX)vided  for  in  this  section 
shall  have  first  been  given  to  the  surety  or  sureties  on  the  ofi^cial  bond  of  such  receiver. 

]>CflT»tlon«-<3ode  dv.  pn>o..  1 715,  as  am.  hy  U  1877,  Div.  160, 56  N.  Y.  Supp.  728;  Carl  v.  M«3rer,  51  App.  Div. 

ch.  416,  L.  189A,  eh.  94,  without  chaniie  of  Rubatance.   The  564  N.  Y.  Supp.  1077. 

matter  omitted,  Kferrins  to  the  esecu  felon  of  bond  by  Biecntloii  and  IIIlnK. — Mulstein  Co.  v.  Gty  of  New 

fidelity  oompany,  etc.,  ia  oovbkkI  by  eaotioD  under  *'ae-  York,  213  N.  Y.  308;  Edcerley  v.  Blackbuzn,  140  App. 

eurity  "  in  ceneral  practice  proviebns  (|  156,  ante).  Div.  419.  422, 125  N.  Y.  Supp.  353.                            ^  #M 

Ecftfaaw.— Qenernl  reculatk»a  as  to  bonda  and  LtebUSty  of  Mintlei^^-Stratton  v.  Cit7  Trust,  Safe 

ondertakinipi,  C.  P.  A.,  f|  148-162.  Dep.  A  S.  Co.,  69  App.  Div.  322,  74  N.  Y.  Supp.  670; 

AMHcawm.—- Matter  of  Splee,  9d  App.  Div.  175.  86  Stratton  v.  City  Truet,  Saf e  Dep.  4c  S.  Co..  86  App.  Div. 

N.  T.  Soop.  1043.  551,  83  N.  Y.  Supp.  780;  Thompson  v.  McOreeor,  9 

SiillleiMiey  or  bond^ — ^Thompson  v.  Denner.  16  App.  Abb.  N.  C.  188,  revd.  on  other  groimds,  81 N.  Y.  592. 

§  977.  Powers  of  roceivors  to  hold  real  property. 

A  receiver  appointed  by  or  pursuant  to  an  order  or  a  judgment  in  an  action  in  the 
supreme  court  or  a  county  court  may  take  and  hold  real  property  upon  such  trusts 
and  for  such  purposes  as  tibie  eourt  directs,  subjeot  to  the  direction  of  the  court,  from 
time  to  tone,  teapec^xig  the  dispoation  thereof. 

Dwtvatloil.— Coda  civ.  proo.,  f  716,  m  am.  by  L.  1895>,         MortgaM  forecloraro. — Schwarta  v.  Alexander,  178 
eh.  946,  L.  1909,  eh.  65,  withottt  etaanfle;  oritinally  terised     App.  DivTMl,  165  N.  Y.  Supp.  191. 
from  L.  1845,  eh.  112. 1 1.  nurtltloil.— Binehart   v.    Hasoo   Buildhig   Co.,    153 

App.  Div.  153,  188  N.  Y.  Bnpp.  258. 
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DispoBitioa  of  property  In  litigation 

t  pcopeftr  In  mUob  «-  proceRUna. 


dtion  of  proper^  in  action  or  procewUng. 

mitted  by  the  pleading  or  examination  of  a  party,  that  he  has,  in  h: 
ler  hie  control,  nioney,  or  other  personal  property  capable  of  deliver; 
subject  of  the  action  or  special  proceeding,  is  held  by  birn  as  trust* 
r,  or  which  belongs  or  is  due  to  another  party,  the  court,  in  its  discn 
an  order,  upon  notice,  that  it  be  paid  into  or  deposited  in  court,  ( 
;  party,  with  or  without  security,  subject  to  the  further  direction  i 

dv.  pnc.  1  717.  u  Bm,  by  L.  1877,  ch.  41fl,  irilJunit  ohucr:  orisiaBllr  rariasl  Iram  code 

dtion  of  i«t)perty  by  sheriff  on  order  of  court. 

rt  has  (Erected  a  depoeat  or  delivery,  as  prescribed  in  the  last  aectioi 
aent  directs  a  party  to  make  a  deposit  or  delivery,  or  to  convey  rei 
irectioa  is  disobeyed,  the  court,  by  order,  t>e«de8  punishing  the  tUsobi 
npt,  may  require  the  sheriS  to  tt^e,  and  deposit  or  deliver,  the  mone 
property,  or  to  convey  the  real  property,  in  confonmity  with  the  dire> 

mr,  proc..  f  718,  without  duafe;  oriainklly  rcvind.from  oods  of  pno..  f  311.  in  part. 

f  perishable  property. 

Ful  for  the  court  in  which  an  action  or  special  proceeding  is  pending,  < 
in  the  application  of  any  party,  to  make  any  order  for  the  sale,  by  an 
I  named  in  such  order,  and  in  such  manner,  and  on  such  terms  as  th 
ay  tlunk  desirable,  of  any  goods,  wares,  or  merchandise,  which  are  th 
Etion  or  special  proceeding,  and  which  may  be  of  a  perifdiable  nature  f 
red  from  keeping. 
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ARTICLE  62 
Real  property  actions ;  general  provisions 

Sec  081.  Defendant,  how  prevented  from  committing  imste  or  damage. 

983.  When  order  for  earyey  nwy  be  nAde. 
98S.  Contents  and  aervioe  of  order. 

984.  Authority  of  party  under  order. 

985.  When  and  how  court  may  compel  delivery  of  poaMasion  of  real  property  to  purchaaer. 

986.  Sale;  ncitioe  of;  how  eonduoted. 

987.  Purohaaes  by  certain  ofltoera  prohibited;  penalty. 

988.  Peraona  boiuid  by  judgmant  meertain  aotioaB. 

989.  Special  prooeedinga  to  recover  real  property. 

§  981.  Defendant,  how  prevented  from  committing  waste  or  damage. 

If,  during  the  pendency  of  an  action  to  recover  a  judgment  affecting  the  title  to,  or 
the  possession,  use  or  enjoyment  of  real  property,  the  defendant  commits  waste  upon, 
or  does  any  other  damage  to,  the  property  in  controversy,  the  coiirt  or  a  judge  thereof,  upon 
the  application  of  the  plaintiff  and  due  proof  of  the  facts  by  affidavit,  may  grant,  with- 
out notice  or  security,  an  order  restraining  him  from  the  commission  of  any  further 
waste  upon  or  damage  to  the  property.  Disobedience  to  such  an  order  may  be  punished 
as  a  contempt  of  the  court.  This  section  does  not  affect  the  plaintiff's  right  to  a  per- 
manent or  temporary  injunction  in  such  an  adtion. 

Pcflfatloa. — Code  civ.  proo.,  1 1681.  without  chBttge  of  N.  Y.  860;  Chamberlain  v.  Childa'  Unique  Dainr  Co.. 

aubstanoe,  except  to  bn»aaen  its  application  to  all  real  52  Misc.  371, 104  N.  Y.  Sunp.  912;  Chamberlain  v.  Childa, 

property  actions;  oricLoally  revised  from  R.  R.,  pt.  3,  ch.  5,  Unique  Dairy  Co.,  64  Mlac.  56,  105  N.  Y.  Siipp.  370; 

tit.  5,  H  18,  19.  Trusteea  v.  Matteaour  12  St.  Rep.  870;  Weatherly  v. 

EefereiMes. — ^Action  for,  generally,  real  property  I.,  Wood.  29  How.  Pr.  404;  People  v.  Alberty,  11  Wend.  160. 

H  520*528;  order  to  prevent  waste  by  pereon  in  poaaesaion  Caftlngand  remoflng  trees. — ^Littlejohn  v.  Leffing- 

under  execution.  C.  P.  A.,  S  720;  action  to  prevent  injury  well.  40  App.  Div.  18.  57  N.  Y.  Swp.  839;  Wagner  v. 

by  revcrscmer.  real  property  1.,  J  631.  Garin,  155  App.  Div.  727, 140  N.  Y.  Supp.  936. 

AivUcfttton. — ^Thompaon  v.  Manhattan  Ry.  Co.,  130 

§  982.  When  order  for  survey  may  be  made. 

If  the  court  in  which  an  action  relating  to  real  property  is  pending  is  satisfied  that 
a  survey  of  any  of  the  property  in  the  possession  of  either  party,  or  of  a  boundary  line 
between  the  parties,  or  between  the  property  of  either  of  them  and  of  another  person, 
is  necessary  or  expedient  to  enable  either  party  to  prei>are  a  pleading  or  prepare  for 
trial  or  for  any  other  proceeding  in  the  action,  upon  the  application  of  either  party, 
upon  notice  to  the  party  in  possession,  it  may  make  an  order  granting  to  the  applicant 
leave  to  enter  upon  that  party's  property  to  make,  such  a  survey. 

Derivation.— Code  civ.  proc.,  I  1682.  without  change;  Div.  494.  85  N.  Y.  Supp.  989;  Howe's  Cave  Lime  A 
orifinally  re\'iMd  from  R.  S..  pt.  3.  ch.  5,  tit.  3.  f  13.  Cement  Co.  v.  Howe's  Cave  Aasn.,  88  Hun  564.  34  N.  Y. 

Apiilc»tli>li.-~Sutter  v.  City  of  New   York.  89  App.      Supp.  818. 

§  983. .  Contents  and  service  of  order. 

An  order  made  as  prescribed  in  the  last  section  must  specify,  by  a  description  as 
definite  as  may  be,  the  property  or  boundary  line  to  be  surveyed,  and  the  real  property 
of  the  adverse  party  upon  which  it  is  necessary  to  enter  for  that  purpose.  A  copy  there- 
of must  be  served  on  the  owner  or  occupant  of  that  property  before  entry  thereupon. 

Drrfvmtlon. — Code  dv.  proc,  §  1683,  without  change;  originally  revised  from  R.  S..  pt.  3.  ch.  5,  tit.  3,  §  14. 

§  984.  Authority  of  party  under  order. 

After  serving  a  copy  of  the  order,  as  prescribed  in  the  last  section,  the  party  obtain- 
ing it,  his  necessary  surveyors,  servants  and  agents,  may  enter,  for  the  purpose  of  mak- 
ing the  survey,  upon  the  real  property  described  in  the  order,  and  may  there  make  the 
survQr;  but  each  person  so  entering  is  responsible  for  any  unnecessary  injury  done  by 
him;  and  the  party  procuring  the  order  is  responsible  for  such  an  injury  done  by  any 
person  so  entering. 

DtttffttlMU-Oode  eiv.  proc.,  f  1684,  without  change;  originally  revised  from  R.  8.,  pt.  8,  ch.  5,  tit.  3,  §  15. 

M7 


CIVIL  PRACTICE  ACT  Mt. 

how  court  m^  coo^mI  delivery  of  possession  of  real  pn 

in  an  action  affecting  the  title  to,  or  the  posaesdon,  enjoynu 
'  allots  to  any  person  a  distinct  parcel  of  real  property,  or  contai 
le  of  real  property,  or  confinns  auch  an  allotment  or  sale,  it  a 
y  of  the  possesdon  of  the  property  to  the  person  entitled  there 
«  it  is  expressly  prescribed  by  statute  that  the  judgment  may 
If  a  party,  or  his  representative  or  successor,  who  is  bound 
ds  possession  from  the  person  thus  declared  to  be  entitled  there 
a  its  discretion,  besides  punishing  the  disobedience  as  a  contem 
T  to  put  that  person  into  poBsession.  Such  an  order  must  be  e 
xecution  for  the  dehvery  of  the  posseedoD  of  the  property. 

KK.,  1 1ST5,  without  rhuign  El  parte  aprt(atl*ii.-~%Bith  r.  BrDtarli,  W  U 

IPD  lU  ippUrmtlon  to  ftlJ  ml  m,  lU  N.  Y.  Sopp.  MS. 

rvised  from  R.  S..  pi.  3.  rb.  1,  l<li>«ilj  lirilimlwil      niililmi  r.  Wmi).  31  i 
Div.  STS,  48  N.  Y.  Simp.  308:  Qnas  t.  Qanl.  4e  Ji 

bedlenn    of   ■    niiuidiltc    ■  Div.  210.  M  N.  V.  Bupp.  524;  UniooTnat  &.  ».  Dr, 

1..  1 760:  eiKution   lor  ths  62  App.  Div.  213.  SllT  70  N.  Y.  Supp.  fi47. 

ralnuMTty.  C.P.  Ak  t  H4.  ■  OoMtKBpt.— KBMmm  t.  Ednrd.   US  N.  T.  I 

ity  i  Tnut  Co.  v.  Amwi«ii  Frooime  ».  Jirwky,  IB  Mise.  483,  43  N.  T.  Supp.  1( 

Div.  ISl.  S8  N.  Y.  Supp.  002:  lAwmase  v.  Cailm.  tli  Muc.  44.  8S  N.  Y.  Supp.  ! 

Co.  V.  SdceL  110  Mi».  710.  Binmn)  v.  Oiuti.  TS  Bus  413,  29  N.  Y.  Bum.  SSfl. 

e  of ;  hov  conducted. 

erty  made  in  pursuance  of  a  judgment  in  an  action  affecting  i 

non,  enjoyment  or  use  of  real  property,  must  be  at  public  auct 

Notice  of  such  sale  must  be  pven  by  the  officer  making  it, 

by  a  sheriff  of  real  property  by  virtue  of  an  execution,  unless  ■ 
loUy  or  partly  in  a  city,  or  in  an  incorporated  village  of  the  first  d 
■weeldy  or  tri-weekly  newspaper  is  published,  and,  in  that  case, 
he  sale  in  such  a  daily,  semi-weekly  or  tri-weekly  paper,  at  le 
r  three  successive  weeks,  or  in  a  weekly  paper  published  in  a  c 
>d  village  of  the  first  class,  once  in  each  of  the  six  vee^  hDm« 
lie,  or  in  the  counties  of  New  Yoric  and  Slogs  in  two  such  dt 
rty  be  situated  in  a  city  in  which  no  newspaper  is  published,  t 

city,  in  another  county,  in  which  a  newspaper  is  published,  si 
hed  either  twice  a  week  for  three  successivB  weeks  inunec^t 
1  a  diuly,  aemi-weekly  or  tri-weekly  newspaper  of  the  latter  c: 
six  successive  weeks  immediately  preceding  the  sale  in  a  wee 
,y.  If  the  officer  appointed  to  make  such  sale  does  not  ^pear 
here  such  sale  has  been  advertised  to  take  place,  the  attorney 
^pone  or  adjourn  such  sale  not  to  exceed  four  weeks,  during  wb 
&y  make  application  to  the  court  to  have. another  person  appoin 
Notice  of  the  postponement  of  the  sale  must  be  published  in 
ein  the  notice  of  sale  was  published.  The  terms  of  the  sale  m 
e  sale,  and  if  the  property  or  any  part  thereof  is  to  be  sold  subj 

charge  or  lien,  that  fact  must  be  declared  at  the  time  of  the  si 
Bts  of  two  or  more  distinct  buildings,  farms  or  lots,  they  Aail 
s  otherwise  ordered  by  the  court;  but  where  two  or  more  bu 
le  same  city  lot,  they  shall  be  sold  together. 


nibaUDce  except  to  hroaden 

tv  actious;  oriciiiaUy  revived     .. — ,  ...  ...  -.  — r„. , 

,f{Sn,  G7.  JDwri.  35  Miir.  44B.  71  N.  Y.  Supp. 


M  N.  Y.  Supp.  lOeOj  Irv^Sav.  I 


1,  Id..  U  712,  713.  7If,;  NoOcr  of  ule;  pabUcatton.— Abbot  v.  Cumn 

1..  (f  715-717:  »^e  in  snion  N.  Y.  6M;  KiBipilMd  v.  Fuller.  1S7  N.  Y.  SOT.  nvi 

486;  Hli  of  iwl  propi^rly  of  App.  EHv.  313,  S3  N,  Y.  Bupp.  034;  Fimn«  v.  Swimn 

1 1386-1409^  Iwa  lor  HiK  Id..  App.  Div.  53,  7B  N.  Y.  Supp.  TSTi  EldllU  7.  Dooloi 

tion  or  foreolomin;   nilM  of  MiK.  SW.  &3  N.  Y.  Supp.  S3i;  Colliiui  v.  McArtlm 

of  iml  e«slc  in  fint  JudirrinI  MiK.  MO,  fl7  N.  V.  Bupp.  410:  CortUnd  8*vii>a  B« 

«  district,  15.  XJabtsll,  53  MiK.  413.  103  N.  Y.  Supp.  388;  ViW 

T.  De  U  BioDi*.  125  N.  Y.  AcVamu,  fi7  Min.  183.  Ifl3  N.  Y.  Supp.  Tift:  Enm 

JohnBOD,  23    Hua  115:  Vilentlnt    v.  MeCiu,  38 

WM.— Pivpit  «  nt.  Dar  v.  458. 

'.  Fkud.  88  App.  Div.  544.  73  Notloe  af  pgatyonancnt.'-Bethstcin  v.  SdiolU, 
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N.  T.  168,  affg.  45  Hun  191;  Sproule  v.  Dayiev.  60  App. 
Div.  502,  505.  75  N.  Y.  Supp.  220.  affd..  171  N.  Y.  277: 

NewsDHpcrs  whftt  fonslitates.— WilliftmB  r.  Colwell, 
14  App.  Dtv.  26.  43  N.  Y.  Supp.  720, 1167;  Le  Maaaena  v. 
Storm.  62  App.  Div.  153,  70  N.  Y.  Supp.  882. 

Stmtemenc  of  temiA  of  sale. — ^Andrews  v.  O'Ma* 
honey,  112  N.  Y.  567;  Banta  v.  Merchant,  45  App.  Dir. 
141,  61  N.  Y.  Supp.  218;  Termanaen  v.  Matthews.  40  App. 
Dhr.  163.  63  N.  Y.  Supp.  115:  Conlon  v.  Riaor,  100  App. 
Div.  537.  06  N.  Y.  Supp.  566;  Smith  ▼.  Jarvia.  2&  Mi 


507,  57  N.  Y.  Supp.  483;  Wiohman  v.  Aaohpurna,  18  St 
Rep.  330;  Schfll  v.  EUdna.  10  N.  Y.  Supp.  167. 

SepATSte  aalM  of  pnr«eb. — Cunninsham  v.  Caaaidy 
17  N.  Y.  276.  7  Abb.  183;  Uhlfelder  v.  TamMn.  18  Mian. 
173.  175.  41  N.  Y.  Supp.  438:  Titcomb  v.  Fonda.  J.  4c  G. 
R.  Co..  38  Miao.  630.  78  N.  Y.  Supp.  226;  Hemmer  v. 
Huatace.  51  Hun  457,  3  N.  Y.  Supp.  850;  Wallaoe  v.  Fee- 
ley.  61  How.  Fr.  225,  affd,.  88  N.  Y.  646. 

Besale  wltlioat  ootlee.— -Matter  of  Philip.  05  Miac. 
709,  160  N.  Y.  Supp.  40. 


§  987.  Purchases  by  certam  officers  prohibited;  penalty. 

Neither  a  commissioner  or  other  officer  making  a  sale  as  prescribed  in  the  last  section, 
or  a  guardian  of  an  infant  party  to  the  action,  or  any  person  for  his  benefit,  directly 
or  indirectly,  shall  purchase  or  be  interested  in  the  purchase  of  any  of  the  property 
sold;  except  that  a  guardian,  where  he  is  lawfully  authorized  to  do  so,  may  purchase 
for  the  benefit  or  in  behalf  of  his  ward.  The  violation  of  this  section  is  a  misdemeanor; 
and  a  purchase  made  contrary  to  this  section  is  void.  But  no  action  shall  be  brought 
for  or  in  respect  to  real  property  by  a  person  claiming  that  the  property  has  been  here- 
tofore sold  under  a  jud^ent  in  aji  action  directing  the  sale  wherein  there  were  infant 
defendants  for  whom  a  guardian  ad  Mtem  had  been  appointed,  and  the  premises  were 
sold  at  public  auction  and  purchased  by  or  on  behalf  of  such  guardian  ad  litem,  com- 
missioner or  other  officer,  and  where  the  deed  to  the  premises  so  purchased  has  been 
recorded  in  the  proper  office  for  thirty  years,  unless  such  action  diall  be  commenced 
within  six  months  after  September  first,  nineteen  hundred  and  sixteen. 

Derimtlon.— Code  eiv.  pioc., }  1670,  as  am.  bv  L.  1016,  411:  O'Brien  v.  Reformed  Church.  10  App.  Div.  605.  42 

eh.  685,  without  change  of  aubetanoe;  original^  revioed  N.  Y .  Supp.  356;  Dugan  v.  Denyse,  13  App.  Div.  214,^3 

from  R.  S..  pi.  3,  ch.  5,  tit.  3, 1  58.  N.  Y.  Supp.  308;  Taylor  ▼.  Klem.  47  App.  Div.  343,  62 

lo  genmL— Forbes  v.  Habey.  26  N.  Y.  53:  TerwilU-  N.  Y.  Supp.  4;  Dugan  v.  Sharkey,  80  App.  Dtv.  161.  85 

ger  V.  Brown,  44  N.  Y.  237;  O'Donoghue  v.  Boes,  150  N.  Y.  Supp.  778;  MoKeaa  v.  Hill.  166  App.  Div.  18,  151 

N.  Y.  87.  101;  Kuaeold  v.  Behrman.  114  Misc.  682.  N.  Y.  Supp.  680;  Munsell  v.  Munsell.  33  Mieo.  185.  68 

AppitfstiOli.— Boyer  v.  East,  161  N.  Y.  580;  Strauss  v.  N.  Y.  Supp.  320. 
Bondhdm,  162  N.  Y.  460;  KuUinan  v.  Co:^  167  N.  Y. 

§  988.  Persons  bound  by  judgment  in  certain  actions. 

In  an  action  brought  to  recover  a  judgment  affecting  the  title  to,  or  the  possession, 
use  or  enjoyment  of  real  property,  all  the  proceedings  and  the  judgment  shall  bind,  in 
addition  to  the  persons  who  are  boimd  by  the  filing  of  a  notice  of  pendency  of  the  action 
pursuant  to  law,  all  persons  who  acquire  inchoate  dower  in  the  real  property  described 
m  the  notice  of  pendency  of  the  action  after  the  filing  of  such  notice  and  also  all  persons 
bom  between  the  filing  of  such  notice  of  pendency  of  action  and  the  entry  of  judgments 
in  such  action  who  would  have  been  bound  by  such  proceedings  if  bom  after  such  judg- 
ment; provided  the  court,  in  its 'discretion,  at  any  time  before  final  judgment,'  may  allow 
any  such  person  to  intervene  or  may  require  that  he  be  brought  in  as  party,  or  may  make 
such  other  order  or  provioion  for  the  protection  or  recognition  of  lids  rights  as  justice 
may  require  and  the  circumstances  of  the  case  permit.  In  admitting  such  new  party  or 
requiring  such  new  party  to  be  brought  in,  the  court  may  give  or  refuse  leave  to  answer; 
may  permit  or  direct  that  the  answer  of  any  other  defendant  or  defendants  stand  as 
his  answer;  may  diroct  that  the  action  rotain  its  place  on  the  calendar;  may  require 
or  dispense  with  the  appointment  of  guardian  ad  litem;  may  allow  a  new  trial  or  any 
re-hearing;  or  may  direct  that  all  or  any  part  of  the  proceedings  stand  and  bind  such 
new  party,  or  may  make  or  impose  any  other  provision,  term  or  condition  that  to  the 
court  may  seem  proper. 

DcrlVAilOB^-— Code  civ.  proc.,  }  1671a,  as  added  by  L.  1016,  oh.  518,  without  change  of  subntance,  except  to 
bioadcn  ita  pioviaona  to  include  all  real  property  actkns. 

i  989.  Special  proceeding  to  recover  real  property. 

A  special  proceeding  to  recover  real  property  cannot  be  taken  except  in  a  case  spe- 
cially prescribed  by  law. 


Dtfflf atlMkr-Code  civ.  proc«  ft  1688. 


SM 
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CIVIL  PRACTICE  ACT 


art.  63 


ARTICLE  63 
Action  to  recover  real  property 


[Note  of  Joint  legltlattve  eommlttM.— Art.  1  ol 

tit.  1,  ch.  14  of  code  dv.  proc.  isentitlod  "Action  to  recover 
real  property,*'  and  b  generally  refwred  to  as  "Eiject- 
ment.*'  The  action  authorised  by  the  article  ia,  however* 
broader  than  the  common-law  action  of  ejectment  which 
is  an  action  for  "the  immediate  poaaearion  6i  real  prop- 
erty "  as  defined  by  code  civ.  proc.,  f  3343,  subd.  20. 

The  committee  did  not  attempt  to  make  anv  chance  in 
the  scope  of  the  code  civ.  proc.  provisions,  ff  1680-1685 
which  refer  to  actions  of  "ejectment "  have  been  inserted 
without  change  in  this  req>ect. 


The  fallowing  seotiona  have  been  omitted:  }  1613.  aa 
unneoeasaiy;  f{  1516,  1521,  1522,  1523  as  unnecessary,  in 
view  of  the  general  provisions  on  severanoe,  parties  and 
amendment  (M  96,  105,  191,  ante);  and  }  1529,  whioh 
should  probably  have  been  repealed  by  L.  1911.  oh.  500, 
repealing  the  provisioBB  of  the  oode  for  a  second  trial  in 
ejectment  suits,  and  the  vacating  of  the  final  judgment  on 
the  first  trial,  with  the  possibility  on  the  seoond  trial  of  a 
final  judgment  for  defendant.  With  this  rq>eal.  f  1529  is 
without  e£Fect.  ] 


See.  990.  Damages  for  withholding^  real  property. 
991.  Moii^iige  cannot  maintain  action. 

Action  cannot  be  maintained  in  certain  cases. 

Separate  action  by  joint  tenant  or  tenant  in  oommon. 

Action  by  grantee  of  lands  held  adversely. 

Action  by  reversdoner  or  remainderman  after  tenant's  default. 

Necessary  and  optional  d^endants. 

When  action  may  be  brought  for  non-pavment  of  rent. 

998.  Action  for  non-payment  of  rent  when  ri&bt  of  re-entry  is  reserved. 

999.  Pasrment  before  judgment  of  rent  in  arrear. 
Amount  of  rent  m  arrear  to  be  stated  in  judgment. 
Payment  after  executioh  of  rent  in  arrear. 
R^toration  of  property  to  person  paying  rent  in  arrear. 
Use  of  property  by  plaintiff,  when  set  off  against  rent. 
When  ouster  to  be  proved. 
Action  against  occupants  of  apartments. 

When  plaintiff  may  recover  against  one  defendant  subject  to  rights  of  others. 
Expiration  of  plaintiff's  titie  before  trial. 
Liability  of  purchaser,  pending  an  action. 

1009.  Effect  ol  judgment  rendered  after  trial  of  issue  of  fact. 

1010.  Effect  of  judgment  rendered  otherwise  than  upon  trial  of  issue  of  fact. 

1011.  Damagea  recoverable;  set-off  by  defendant. 
1011 -a.  Limitation  of  actions  under  this  article  in  certain  cities. 


992. 
993. 
994. 
995. 
996. 
997. 


1000. 
1001. 
1002. 
1003. 
1004. 
1005. 
1006. 
1007. 
1008. 


§  990.  Damages  for  withholding  real  property. 

In  an  action  to  recover  r^  property,  or  the  possession  thereof,  the  plaintiff  may 
demand  in  his  complaint,  and  in  a  proper  case  recover,  damages  for  withholding  the 
property.  Those  damages  include  the  rents  and  profits  or  the  value  of  the  use  and 
occupation  of  the  property  where  either  can  be  recovered  legally  by  the  plaintiff. 


Derlvatlon.^-Code  civ.  proc.,  Sf  1496,  1497,  without 
change. 

Bererences. — Statute  of  hmitations  applicable  to 
actions  of  ejectment,  C.  P.  A.,  f  fi  31-43;  joinder  of  caitnes 
of  action,  Id.,  |  258;  interpleader,  Id.,  §287;   triable  by 

i'ury,  Id.,  S  425;  jud^ent  enforced  by  execution,  Id., 
504;  definition  of  ejectment,  general    construction   1., 
t  20b. 

In  Kcncnd.— Bockes  v.lAnsing.  74  N.  Y.  437;  Comp- 
ton  v.  Chelsea  (The),  139  N.  Y.  538;  McMahon  v.  Howe, 

40  Misc.  546.  82  N.  Y.  Supp.  981. 

Eicluslveness  of  remedy. — Baraon  v.  Mullisan,  191 
N.  Y.  306.  327.  revg.  120  App.  Div.  879.  105  N.  Y.  Supp. 
1106;  Pure  Strains  Farm  Co.  v.  Smith.  99  Misc.  108.  163 
N.  Y.  Supp.  615. 

Common  law. — Butler  v.  Frontier  Telephone  Co., 
186  N.  Y.  486,  490.  affg.,  109  App.  Div.  217,  95  N.  Y. 
Supp.  684. 

When  ejectment  lies. — Rogers  v.  Sinsheimer.  50 
N.  Y.  646:  Heermans  v.  Robertson,  64  N.  Y.  332;  Re- 
formed Church  V.  Schoolcraft,  65  N.  Y.  135;  Strong 
V.  City  of  Brooklyn,  68  N.  Y.  1;  Leprell  t.  Kleiaschmidt, 
112  N*.  Y.  364;  Butler  v.  Frontier  Telephone  Co.,  186  N. 
Y.  486.  afffir..  109  App.  Div.  217,  95  N.  Y.  Supp.  684- 
Smith  V.  Revels,  79  Hun  213.  29  N.  Y.  Supp.  658. 

Who  may  maintain. — Darby  v.  Callaghan.  16  N- 
Y.  71;  Sibley  v.  Waffle.  16  N.  Y.  180:  Cruger  v.  MrLaury, 

41  N.  Y.  219;  Hubbell  v.  Moulson.  53  N.  Y.  225;  Hub. 
bell  v.  Lerch.  58  N.  Y.  237;  Cook  v.  St.  Paul's  Church. 
67  N.  Y.  594;  Sweet  v.  Buff.,  N.  Y.  &  P.  R.  Co.,  79  N.  Y. 
293;  Wood  v.  Wood.  83  N.  Y.  575;  Barnes  v.  Light.  116 
N.  Y.  34;  Mayor  v.  Law.  125  N.  Y.  .380;  Wilson  v.  Wight- 
man,  36  App.  Div.  41.  55  N.  Y.  Supp.  806;  Remson  v. 
Hyamf.  35  Misc.  345.  71  N.  Y.  Supp.  1002.  affd..  76 
App.  Div.  611,  78  N.  Y.  Supp.  1134;  Murphy  v.  Tx)omi8, 
26  Hun  659;  Van  A^oorhis  v.  Kelly.  31  Hun  295;  Sisson 
V.  Cummings,  35  Hun  22,  revd.  on  other  grounds,  106 


N.  Y.  56;  Anderson  t.  Appleton,  48  Hun  534,  1  N.  Y. 
Supp.  310,  a£fd.,  112  N.  Y.  104;  Thomas  v.  Grand  View 
Beach  R.  Co.,  76  Hun  601,  28  N.  Y.  Supp.  201;  Arents  v. 
Long  Island  R.  Co.,  89  Hun  126.  34  N.  Y.  Supp.  108S, 
affd..  156  N.  Y.  1:  Rockes  v.  Lansing.  74  N.  Y.  437. 

Complaint,  allegations  aa  to  profits. — Rvan  v.  Ree- 
gan,  46  App.  Div.  590.  62  N.  Y.  Supp.  39:  Pfeffer  v. 
KUng,  68  App.  Div.  179,  68  N.  Y.  Supp.  641,  affd.,  171 
N.  Y.  668;  Wait  v.  Hudson  Valley  R.  Co.,  43  Misc.  804, 
88  N.  Y.  Supp,  825;  Gas  Light  Co.  v.  Rome,  W.  &  O.  R. 
Co..  51  Hun  119,  5  N.  Y.  Supp.  459;  Clason  v.  Baldwin. 
56  Hun  326,  9  N.  Y.  Supp.  609;  Thomas  v.  Grand  View 
Beach  R.  Co..  76  Hun  601,  28  N.  Y.  Supp.  201. 

Praof  of  title.— Trull  v.  Granger.  8  N.  Y.  115;  Cagger 
V.  I,«naing,  64  N.  Y.  417;  Preston  v.  Hawley,  101  N.  Y. 
586;  Roberta  v.  Baumgarten,  110  N.  Y.  380;  Dunham 
V.  Townsbend,  118  N.  Y.  281;  Goodhart  v.  Street,  12 
Misc.  360,  33  N.  Y.  Supp.  687:  Bennett  v.  Kovarirk,  23 
Mi«j.  73,  51  N.  Y.  Supp.  752,  affd.,  44  App.  Div.  629. 
60  N.  Y.  Supp.  1133;  Kathan  v.  Rockwell,  16  Hun  90; 
Wood  V.  Wood,  18  Him  350.  affd..  83  N.  Y.  575;  Jarvis 
v.  T^ynch,  91  Hun  340,  36  N.  Y.  Supp.  220,  affd..  157  N.  Y. 
445;  Bennett  v.  Gray.  92  Hun  86,  36  N.  Y.  Supp.  37  2, 

ladigment  In  ejectment  m  bar. — ^Hahl  v.  Sugo. 
169  N.  Y.  109. 

Damagea  for  wltholdlng  property. — Wallace  v. 
Berdell,  101  N.  Y.  13;  Clnson  v.  Baldwin,  129  N.  Y.  183; 
De  Camp  v.  BuHord.  159  N.  Y.  450;  WHliy  v.*  McKlnnon, 
178  N.  Y.  451;  Fraeier  v.  Dewey,  1  App.  Div.  138.  37 
N.  Y.  Supp.  973;  Deering  v.  Riley,  38  App.  Div.  164, 
56  N.  Y.  Supp.  704,  affd.,  167- N.  Y.  184;  Barson  v.  MuUi- 
gan,  40  Misc.  470,  82  N.  Y.  Supp.  677,  affd.,  83  App. 
Div.  643,  82  N.  Y.  Supp.  1093;  Gas  Tight  Co.  v.  Rome, 
W.  A  O.  R.  Co.,  51  Hun  119,  5  N.  Y.  Supp.  459:  Dc  Lisle 
v.  Himt.  36  Hun  620. 

Jury  trial. — Pure  Strains  Farm  Co.  v.  Smith,  99 
Misc.  108,  163  N.  Y.  Supp.  615. 


art.  63 


ACTION  TO  RECX)VER  REAL  PROPERTY 


{{  991-994 


§  991.  Mor^agee  cannot  malntniti  action. 

A  mofrtgagee,  or  his  assignee  or  other  representative,  cannot  maintain  such  an  action 
to  recover  the  mortgaged  premises. 

Datrmtfon.— <)ode  civ.  proc.,  |  U98,  withofOt  dnmce;  879.  105  N.  Y.  Sopp.  1106;  Tltoomb  v.  Fonda.  J.  A  G. 

onsmaUy  reviaed  from  R.  8.,  pt.  3,  ch.  5,  tit.  1.  1 57.  R.  Co.,  38  Mv».  630.  78  N.  Y.  Supp.  226;  BerdeU  v. 

Ui  ■eBcnd.—Battermaii  v.  Albright,  122  N.  Y.  485;  Berdell.  33  Htm  53.5;  Sahler  v.  Slsner,  37  Baii> .  329; 

Banon  r.  Mulligan,  191  N.  Y.  306,  lerg.  120  App.  Div.  Campbell  v.  Svaa,  48  Barb.  109. 

§  992.  Action  cannot  be  maintained  in  certain  cases. 

Such  an  action  cannot  be  maintained  in  either  of  the  following  cases: 

1.  Where  an  action  for  dower  may  be  mfdntained. 

2.  Where  in  any  city  the  real  property  consists  of  a  strip  of  land  not  exceeding  six 
inches  in  width  upon  which  there  stands  the  exterior  wall  of  a  building  erected  upon 
said  strip  and  partly  upon  the  adjoining  lot,  and  &  building  has  been  erected  upon  land 
of  the  plaintiff  abutting  on  the  said  wal},  unless  said  action  be  commenced  within  one 
year  after  the  completion  of  the  erection  of  such  wall  or  within  one  year  after  the  first 
day  of  September,  eighteen  hundred  and  ninety-^ight.  But  an  action  may  be  m^- 
tained,  if  commenced  within  the  further  period  of  one  year,  for  the  recoveiy  of  damages 
by  reason  of  the  erection  of  such  wall,  and  upon  the  satisfaction  of  the  judgment  for 
such  damages  the  title  of  the  plaintiff  to  such  strip  of  land  shall  thereby  be  transferred 
to  and  vest  in  the  defendant.  If  neither  an  action  of  ejectment  nor  an  action  for  the 
recovery  of  damages  be  brought  within  the  period  hereby  limited  therefor,  the  person 
in  possession  of  such  lands  shall  be  deemed  to  have  an  easement  in  said  strip  of  land 
so  long  as  the  said  wall  partly  erected  thereon  shall  stand,  and  no  longer,  and  in  case 
of  the  destruction  of  such  wall  the  owner  of  such  strip  shall  have  the  same  right  to 
take  or  recover  the  possession  thereof  as  if  such  wall  had  never  existed.  (Am.  by  L.  1921, 
ch.  199,  in  effect  Oct.  1,  1921.) 


Bciiimtlon. — Code  dv.  proc.,  f  1499,  as  am.  by  L. 
1898,  ch.  517. 

The  amendmeDt  of  1921  rratored  the  matter  in  siibd. 
2  which  was  originaUy  omitted. 


Ap|lllaitloii.~Bouvier   v.   Segaidi,    112    Miao.    689, 
716,  183  N.  Y.  Rupp.  814. 


§  993.  Separate  action  by  joint  tenant  or  tenant  in  common. 

Where  two  or  more  persons  Are  entitled  to  the  possession  of  real  property  as  joint 
tenants  or  tenants  in  common,  one  or  more  of  them  may  maintain  such  an  action  to 
recover  his  or  their  undivided  shares  in  the  property  in  any  case  where  such  an  action 
might  be  miuntained  by  all. 

Abutting  or  eneroaehliif  walls. — Carroll  v.  Bul- 
lock, 207  N.  Y.  567,  dismiamng  appeal  from  147  App. 
Div.  926,  131  N.  Y.  Supp.  1107;  MacDonald  v.  Bach, 


Bw Nation. — Code  civ.  proc.,  (  1500,  without  change; 
originally  new  as  inserted  in  code  civ.  proc;  to  settle 
conflict  of  authorities. 

In  Kenetml. — Rhoades  v.  Freeman,  9  App.  Div.  20, 
41  N.  Y.  Supp.  135;  Commonwealth  Water  Co.  v.  Rrun- 
ner,  175  App.  Div.  153,  161  N.  Y.  Supp.  794;  Trolan  v. 


51  App.  Div.  649,  64  N.  Y.  Supp.  831,  affd.,  169  N.  Y. 
616:  Vols  v.  Steiner,  67  App.  Div.  604,  78  N.  Y.  Supp. 
lOOG;  Snow  v.  Monk.  81  App.  Div.  206.  80  N.  Y.  Supp. 


Rosem,  79  Hun  507,  29  N.  Y.  Supp.  899;  Skinner  >.  719;  Bergman  v.  Klein.  97  App.  Div.  15.  89  N.  Y.  Supp. 

Odenhack«  81  Hun  315,  30  N.  Y.  Supp.  624.  024;  Goidbacher  v.  Eggezs.  38  Misc.  36,  76  N-  Y.  Supp. 

Application.— Eisner  v.  Eisner.  5  App.  Div.  117,  38  881;  Maupai  v.  Jackson,  64  Misc.  407,  415,  118  N.  Y. 

N.  Y.  Supp.  671;  Deering  v.  Riley.  38  App.  Div.  164,  56  Supp.  513;  Jacobus  v.  WiUis,  74  Misc.  591,  134  N.  Y. 

N.  Y.  Supp.  704,  affd.,  167  N.  Y.  184;  People  v.  Ladew,  Supp.  455. 
102  Misc.  595,  170  N.  Y.  Supp.  196.  ^ 

§  994.  Action  by  grantee  of  lands  held  adversely. 

Such  an  action  may  be  maintained  by  a  grantee,  his  heir  or  devisee,  in  the  name  of 
the  grantor  or  his  heir,  where  the  conveyance  under  which  he  claims  is  void  because 
the  property  conveyed  was  held  adversely  to  the  grantor.  The  plaintiff  must  be  allowed 
to  prove  the  facts  to  bring  the  case  within  this  section.  In  such  an  action,  a  judgment 
against  the  plaintiff  shall  not  award  costs  to  the  defendant;  but  where  the  defendant 
is  entitled  to  costs  as  of  course,  they  may  be  taxed,  and  the  person  who  maintained 
the  action  in  the  plaintiff's  name  may  be  compelled  to  pay  the  same,  as  prescribed  in 
section  fourteen  hi]hbdred  and  fbrty^hree  of  thift  act. 


Dcrlratton. — Code  dv.  proc.,  1 1501,  as  am.  by  L. 
1882.  ch.  2199,  withoitt  change  of  substaooe;  originally 
revisea  from  code  of  proc,  §  111.  last  nentence. 

ftttcnt  of  ieeffbo. — Chamberiain  v.  Tavlop,  105 
N..Y,  185:  Dever  v.  Htterty,  169  N.  Y.  481;  Van  Voor- 
hi»  v.  Kelly,  31  Hun  293. 

AppllcattoM.--DaQsiger  v.  Boyd.-  20  N.  Y.  628; 
Snunons  v.  Taylor,  19  App.  Div.  499,  46  N.  Y.  Supp. 
730:  De  limcerv.iHatrk&a.  23  App.  Div.  8>  49  N.  T. 


Supp. -469,  affd.,  163  N".  Y.  587;  Ten  Eyck  v.  Witbeck, 
1*5  App.  Div.  166.  66  N.  Y.  8up|f.  921.  affd.,  170  N.  Y. 
564:  Smith  v.  Long.  12  Abb.  N.  C.  113. 

State  mMj  mslntaln  a^tton  %m  Its  owa  DMne.— 
People  v.  Ladew,  102  Mi«c.  595.  170  N.  Y.  Supp.  196. 

Action  bf  grantee  tn  own  name. — Church  v.  Schoon- 
maker,  ^2  Hun  226.  affd,  115  N.  Y.  ^70;  Lowber  r. 
Kelly,  17  Abb.  452;  De  Silva  v.  Flynn,  9  Civ.  Proc.  Rep. 
426.  ' 


CIVIL  PRACTICE  ACT  art.  ( 

tai«.-^Dalwny  v.  M>tHU,  Cw«pW»t.— Cvor  v.  Lmc  153  App.  Dn>.  07 
Aidwrll.  Ill  App.  Div.  KM.     13S  N.  T.  Bupp.  US.   ' 

r.  BsTDoldi,  2££uD  386.  IVtUl   pUnlllL— Crawley   *.    Muiphr.  ill    Mi< 

519.  33  N.  Y.  8upp.  SOe. 

reversioner  or  reDuindennan  after  tenant's  default. 
lUe  or  for  a  term  of  years  suffers  judgment  to  be  taken  aguni 
'  default,  in  an  action  of  ejectment,  the  heir  or  person  owning  tl 
r,  may  maintain  an  action  of  ejectment  to  revover  the  propert; 
n  of  the  particular  estate. 

rw„  i  leSO.  without  chugs     ID  ml  praprrty  ti.w  (i  491).     I  ISSd,    ori^DiJIy  Rila 

and  optional  defendants. 

t  demands  judgment  for  the  immediate  poesessioii  of  the  propert; 
ually  occupied,  the  occupant  thereof  must  be  made  defendant  i 
Lot  BO  occupied,  the  action  must  be  bro\^t  against  some  perso 
lerehip  thereupon,  or  claiming  title  thereto  or  an  interest  thereii 
immeacement  of  the  action.  Any  other  peraon  claiming  title  b 
^session  of,  the  real  property  sought  to  be  recovered,  as  landlon 
oner,  or  otherwise  adverse^  to  the  plaintiff,  may  be  joined  t 

!TH.,  II  IfiOa,  IMKl,  without  Landlord  nMCwarr  pKrt/.— Abed  T.  Vu  G*UU 
B,  oniinallr  mwd  fmn  M  N.  Y.  SIS;  F1dii«ui  v.  Cambw.  47  N.  Y.  IBS:  B« 
:.    t  l'V)3,  oiicin^jr  Tevued     Dstt  v.  Luch.  3i  Hun   178;  Godfny  t.  Towiueul. 

ttatrt. — nnnenn  t.  Ctt-  Tenut  In  •ocnpancr. — Foinle  v.  Herkimn  Ml 

.CilyolBrODl^SBN.  Y.  Co.,  13  N.  Y.  &S0;  C!Uaoo  i.  Bilawin.  1S»  N.  Y.  183. 

.  Y.  4M);  BcdHl  v.  Arnold.  Inluitl.— Bihod  v.  Cmnmiiin.  IDA  N.  Y.  SO. 

3upp.  Ml;  Fronch  v.  Wny.  Defense!.— Cnigsr    v.    Dougitrriy.    43    N.    Y.    ID 

f.  Bapp.  lOIfi.  RwUraw  t.  SrhuiDk.  43  H.  Y.  44S;  RorknU  t.  Bnm 

Hsia«Kr  V.  Pkulwi,   147  M  N.  Y.  210;  CivslU  v.  ATlen,  57  N.  Y.  SOS,-  Rittn 

e,  fiS  Mite.  3SS,  lOV  N.  Y.  Worth,  tS  N.  Y.  KP;  Badull  v.  Stuw.  »  N.  Y.  46;  Bo 

pou^  T.  Btruble.  SO  N.  Y.  430:  Connr  t.  Dur|«,  ' 

lU.— Ab«l  V.  Vsn  Grider,  N. TT  594;  HowsU  v.  L«vilt.  85  nTY.  817:  Crnner 

ur.  101  N.  Y.  77:  Shod  v.  Cowdny.  139  N.  Y.  471:  Hall  «.  Ia  FruM  fin  Eiuii 

Indt  T.  ChuKh,  110  N.  ¥.  Co..  IBS  N.  ¥.  S70:  Wlllay  r.  Onvaald.  84  App.  Di 

J.  Y.  49.1,  tttu.  81  Hun  238,  320,  71  N.  Y.  Supp.  lOW;  CtaJlin  v.  Gu»ti. TrMi. 

:;iuirch.  153  14.  Y.  174;  Han-  429.  SB  N.  Y.  Supp.  713;  Hairr  *.  Rnnknt,  31  Bun  3S 

384,  33  N.  Y.  Supp.  638;  Kioyon  v,  Youlu.  53  Hun  591,  SN.  Y.  Supp.  784:  Dun 

.  ifld..  S3  N,  Y.  Sffi;  HoyI  tan  v.  Hyall,  as  Hun  355,  32  H.  Y.  Bupp.  BBS;  Coop 

V.  Moonw.  77  Hun  1.  38  N.  Y.  Bupp.  2^:  BaUwin 

— Bradt  r.  Ctiurcrfa.  110  N.  Oaldr,  SSHun  115,  34  H.  Y.  Supp.  .'>8T:  Flndila  v.  Powt 

N.  V.  174;  Sand  v.  Church,  88  Hun  193,  34  N.  Y.  Supp.  BfiB:  Bin^Kmlon  Ope 

Supp.  SS4;  Ward  V.  Fsny.  How  v.  City  o[  Binihamton,  SS  Hun  820,  34  N.  Y.  Sup 

>.  OA;  Hoyt  v.  Pututm.  39  431.  afld..  IM  N.  Y.  051;   Wood  v.  Mathar.  SS  Bai 

473.   aSd..  44   N.  Y.   34B. 

>n  may  be  brought  for  non-payment  of  rent 

rent  or  more  ia  in  arrear  upon  a  grant  reserving  rent  or  upon 
and  the  grantor  or  lessor,  or  his  h^,  devisee  or  asdgnee,  has 
V  to  re-enter  for  tfie  f^lure  to  pay  tbe  rent,  he  may  maintain  t 
property  granted  or  demised,  without  any  dcnumd  of  the  rent  : 
the  property. 

:  ohann;         Aelton  by  wilnMe  of  knae. — Van   BaniielBH 

■    •  ~  BliMMtand.  28  NVTT.  BSD. 

Effect  eT  esnunmcemeat  of  aetlon. — Janoo 
"    ■  ■  ■■   -4  Mi*c.  40B,  132  N.  Y.  Supp.  37B. 

«■ — Churafa  V.  Hampatad.  37  App.  Div.  41 
Supp.   325. 

-L— BUJr  V.  CUctoo.  18  N.  Y.  SaS. 

"■e-«nt«r"  or  "le^n^."— Michaeta  v.  Piahel,  1 


non-payment  of  rent  when  right  of  re-entry  la  reterred. 

■eatry  is  reserved  and  given  to  a  grantor  or  lessor  of  real  propert 
tncy  of  goods  and  chattels  wbereon  to  distrain  for  tJie  satJafactM 
itry  may  lie  made,  or  an  actjon  to  recover  the  property  demist 
untained,  by  the  grantor  or  lessor,  or  his  heir,  devisee  or  assignc 
^ault  in  the  payment  of  the  rent;  provided  the  plaintiff,  at  lea 
3  action  is  oommeneed,  serves  upon  the  defendant  a  written  w>ti< 


I  ACTION  TO  RECOVER  REAL  PROPERTY        H  W»-1003 

intention  to  re-enter,  personally,  or  by  leaving  it  at  his  dwelling-house  on  the 
jee  with  a  person  of  suitable  age  and  discretion;  or,  if  the  defendant  cannot  be 

with  due  diligence  and  has  no  dwelling-house  on  the  premises  whereat  a  person 
table  i^  and  discretion  can  be -found,  by  posting  it  in  a  conspicuous  place  on  the 


..  I  lEOS.  withoot  eluuue;         NatlM.— Martin  v.  R«tor,  IIS  N.  1 


ISM.  ch.  274.  fa.  Coys*.  20  Am- 

.  Pvidall.  AT  MiK.  410,  133     v.  Austin.  fS  A 


supp.  aS7. 
lupp.  760.  FlMt  Qt  actoBl  «itrr.— Plumb  r.  Tubba,  41  N.  T. 

nW."— Mlebub  t.  FWuL  109  N.  Y.  SSL         432. 

99.  Payment  before  judgment  of  rent  in  arrear. 

any  time  before  final  judgment  for  the  plaintiff  is  rendered  and  the  judgment- 
filed  in  an  action  brought  as  prescribed  in  either  of  the  last  two  sections,  the  de- 
it  may  pay  or  tender  to  the  plaintiff  or  his  attorney,  or  pay  into  court,  all  the 
hen  in  arrear,  with  interest  and  the  costs  of  the  action  to  be  taxed;  and  Uiereupon 
impUunt  must  be  diamiased. 


T.  proa..  11506,  wiihoulohuin:         In  muenri.— floHon  r.  N.  Y.  C.  *  H.  R.  R.  R.  Co.. 
t.  §..  pt.  3,  oh.  S,  tit.  e.  I  33,         13   AEh.   N.  C.   M 

000.  Amount  of  rent  in  arrear  to  be  stated  in  judgment 

mch  an  action,  a  verdict,  report  or  deci»on  in  favor  of  the  pluntJff  must  fix  the 
it  of  rent  in  arrear  to  the  pIMntiiT,  or,  if  judgment  is  taken  by  default,  the  amount 
i  must  be  ascertained  by  or  under  the  direction  of  the  court;  and  in  either  case 
Bt  be  stated  in  the  judgment. 

'bttOD.-— Cod<  at.  rnx.,  f  ISOT,  without  chuic,  110  N.  Y.  *B7;  Vu  RtDBlBeT  t.  Wricht,  M  Hon  SO, 
BUnl.— Bulnr  r.  Coyna.  30  Apo-THv.  334,  4a     8  N.  Y.  Supp.  BBS. 

hmp.  1007;  CbuRb  v.  Sealcy.  30Bim  380.  iBA., 

001.  Payment  after  execution  of  rent  in  arrear. 

any  lame  within  six  months  after  posaesnon  of  the  property  awarded  to  the  plain- 
such  an  action  has  been  ddivered  to  him  by  virtue  of  an  execution  issued  upon 
ijment  rendered  therein,  the  defendant,  or  any  person  who  has  succeeded  to  his 
It,  or  a  mortgagee  of  the  lease,  or  of  any  part  ttiereof,  who  was  not  in  possession 
final  judgment  was  rendered,  may  pay  or  tender  to  the  plaintiff,  or  his  executor, 
istrator  or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person  bo  entitled 
o,  the  tunount  of  rent  in  arrear,  as  stated  in  the  judgment,  and  the  costs  of  the 
.,  with  interest  and  all  other  charges  incurred  by  tiie  plaintiff. 

:..  1  1508,  without  chmnas;     lAiL.  110  N.  Y.  457;  Vw  RmadHr  *.  Wright.  SS  Bus 
_.    „    .1    .   .:.   „    . ,.  ~1    8  N.  Y.  8upp,  885. 

!._.. eaamjttla 

r.  84  R.  1 


ly  nratd  (rnm  B.  S..  pt.  „ — .  „ 

It  ud  aOMt.— Ncwen  t.  Whigham.  103  N.  Y. 
kich  V.  Wright,  4  App.  Di*.  313,  38  N.  Y.  Ekipp. 
N.  Y.  Bupp.  eSB;  Ctuirefa  t.  BMlsy.  80  Hon  SH. 


002.  Restoration  of  property  to  person  paying  rent  in  arrear. 

hin  three  months  after  making  the  payment  or  tender,  the  person  who  made  it, 
representative,  may  apply  to  the  court  for  an  order  that  possession  of  the  prop- 
«  ddivered  to  hhn;  and  thereupon,  upon  proof  of  the  facts,  and  payment  of  the 
tue  by  reason  of  rent  accruing  nnoe  the  judgment  was  rendered,  and  upon  com- 
e  wit^  all  other  terms  to  be  complied  with  by  the  grantee  or  lessee  to  the  time 
application,  liie  court  must  make  an  order  directing  that  possession  of  the  prop- 
e  delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same,  without  any  new 
or  lease  thereof,  according  to  the  terms  of  the  ori^nal  grant  or  lease.  Notice 
apt^cation  must  be  served  upon  the  plaintiff's  attorney. 

It  chutn;      17;  Chunih  t.  Bealsy,  30  Hun  309.  «ltd..  110  N.  Y.  457: 
It.  fl.  I  3S.      Vin  RfDSHUH  r.  Wright.  5«  Hud  30,  S  N.  Y.  Supp.  88B. 

003.  Use  of  proper^  by  plaintiff,  vhen  set  off  against  rent 

KMsession  of  the  property  recovered  has  been  delivered  to  the  plaintiff  by  virtue 
execution  issued  upon  a  judgment  in  the  action,  the  order  must  provide  for  setting 
3  sum  which  the  plaintiff  has  mode,  or  which  he  might  without  wilful  neglect  have 
of  the  property,  during  the  possession  thereof,  against  the  rent  accruing  after  the 


CIVIL  PRACTICE  ACT  art.  63 

a  rmdered,  and  for  reimbursement  to  the  applicant  of  the  balance,  if  any,  of 
x>urt  by  him,  aft«r  making  the  setroff  prescribed  in  this  section. 


t  chance;  orifiiully  nvioed  from  R.  S,,  pt-  3 


ouster  to  be  proved. 

1  is  brou^t  by  a  tenant  in  common  or  a  joint  tenuit  agunat  his  co-ten- 
bewdea  proving  hie  right,  must  alao  prove  that  the  defendant  actuaDy 
lome  other  act  amounting  to  a  total  denial  of  his  right. 

net.  25  Hun  303:  Tnwt«a  oT 


Chuirh  V.  Johnson,  66  Bl 

_..„     .  .  _ ___  .  Fimrfof  ODiln'. — Gilman  v.  GUnun.  ill  N.  y. 

t.un,  36  App.  Div.  289.  56  N.  Y.     O'DoooghuB  v.  Boits,  159  N.  Y.  87:  Aldrich  t.  Funk. 
tS  Hun  3S7,  1  N.  Y.  Supp.  Ml. 

against  occupants  of  apartments. 

iwo  or  more  defendants  occupy  different  apartments  to  a  building,  in  an 
le  building  and  its  curtilage,  the  plaintiff  is  entitled  to  judgment  jointly 
^dants  who  are  liable  to  him. 

iv.  proc.,  i  1517,  without  Dhuge  of  lubituiee.     Code  civ.  prac.,    1 1518,  oriiwed  u  un- 


ptaintiff  may  recorer  against  one  defendant  subject  to  rights  of 

he  recovery  of  real  property  or  the  possession  thereof,  where  one  or  more 
its  hold  under  another  defendant,  and  the  plaintiff  elects  to  proceed 
lubject  to  the  rights  and  interests  of  the  former,  if  the  pl^ntiff  recovers 
inst  the  defendant  under  whom  they  hold,  the  juc^ment  operates  as 
aintiff  of  that  defendant's  right,  title  and  interest,  and  the  costs  of  the 
lants  so  answering  are  in  the  discretion  of  the  court. 

r.  proo..  f  151S,    wiijiaut  ehanarof  aubManoa;   ociginkll;  renaed  fTom  R.  S.,  pi.  3,  Eh.  S, 

tion  of  pUintifTs  title  before  trial. 

tie  of  the  plaintiff  in  an  action  for  the  recovery  of  real  property  or  the 
!xpires  after  the  commencement  of  the  action  but  before  the  trial,  and 
1  entitled  to  recover  but  for  the  expiration,  the  verdict,  report  or  deci- 
Ted  according  to  the  fact;  and  the  plaintiff  is  entitled  nevertheless  to 
unages  for  the  withholding  of  the  property  to  the  time  when  his  right 

t.  ptoc..  1 1520,  nithout  chance     and  smendment  lit  M.  lOS,  191,  ante).    (  1520,  oiivn- 
■.  proo.,    ii  1S21-1523,   omitted     ally  reviasd  from  R.  8„  pt.  3,  ch.  5,  tit.  1,  |  31. 
jnviaioni  of  Hv^nnee,  pnrtiu         ID  (Mieral.— Lev«  v.  FoMe.  82  Hun  303.  31  N.  Y. 

Supp.  sae. 

y  of  purchaser,  pending  an  action. 

in  an  action  of  ejectment  aliens  the  real  property  in  question  after  the 
pendency  of  the  action,  tmd  an  execution  against  him  for  the  plaintiff's. 
d  wholly  or  partly  unsatisfied,  an  action  may  be  maintained  by  the 
r  person  who  has  been  in  possession  of  the  property,  under  the  defend- 
3  recover  the  unsatisfied  portion  of  the  damages,  for  a  time  not  exceed- 
ich  he  possessed  the  property. 

!.  proc..  J  less,  so  Car  u  fip-  the  article  on  (hat  subject  in  real  property  law  (1489). 
witboul   chaiiBe   ol   aubsunce.     I  1685,  oricinally  nviaed  [mm  R.  S.,  pi.  3.  ch.  5.  dl.  3, 


is  included  it 


>f  judgment  rendered  after  trial  of  issue  of  fact. 

in  an  action  for  the  recovery  of  real  property  or  the  possession  thereof, 
trial  of  an  issue  of  fact,  is  conclusive  as  to  the  title  established  in  the 
party  against  whom  it  is  rendered  and  every  person  claimii^  from, 
m,  by  title  accruing  either  after  the  judgment-roll  is  filed  or  after  a 
Lcy  of  the  action  is  filed  in  the  proper  c^oe. 


art.  63  ACTION  TO  RECOVER  REAL  PROPERTY  §§  1010- 1011a 

Dcrlvfttloii.— Code  civ.  proc.,  f  1524.  as  am.  by  L.  R.  R.  R.  Co.  v.  Brennan.  12  App.  Div.  103,  42  N.  Y. 

1911.  oh.  509.  without  chuxge  of  subiitanoe;  oricinaHy  Supp.  529;  Skelly  r.  Jones.  61  App.  Div.  173,  70  N.  Y. 

revised  from  R.  8.,  pt.  3,  ch.  5,  tit.  1,  f  36.  as  am.  by  L.  Supp.  447;  Hahl  v.  Sugo,  27  Misc.  1.  57  N.  Y.  Supp.  020, 

1862.  ch.  485.  a£fd..  46  App.  Div.  632.  61  N.  Y.  Supp.  770;  Thompson 

Pmiimptlon  of  right  of  posMSSfon. — Van  Rene-  v.  Clark,  4  Hun  164;  Bradt  v.  Church,  39  Hun  262,  affd., 

selaer  v.  Wrisht.  56  Hun  39.  8  N.  Y.  Supp.  885.  110  N.  Y.  537:  King  v.  Townsend,  65  Hun  567.  20  N.  Y. 

EBctt  mi  Jadsment.— Cagger  v.  Lansmg,  64  N.  Y.  Supp.  602,  affd.,  141  N.  Y.  358;  Stehii  v.  Town  of  Oyster 

417;  Sheridan  v.  Linden.  81  N.  Y.  182;  N.  Y.  C.  A  H.  Bay.  Ill  Miso.  355.  181  N.  Y.  Supp.  385. 

§  1010.  Effect  of  judgment  rendered  otherwise  than  upon  trial  of  issue  of  fact. 

A  final  judgment  for  the  plaintiff  rendered  in  an  action  for  the  recovery  of  property  or 
the  possession  thereof,  otherwise  than  upon  the  trial  of  an  issue  of  fact,  is  conclusive  upon 
the  defendant  and  every  person  claiming  from,  through  or  under  him  by  title  accruing 
either  after  the  judgment-roil  is  filed  or  after  a  notice  of  the  pendency  of  the  action  is  filed 
in  the  proper  office. 

DerlraHoii. — Code  civ.  proc.,  f  1526,  as  am.  by  L.  v.  Leavitt,  00  N.  Y.  238;  Mace  v.  Mace,  24  App.  Div. 

1911,  ch.  500,  without  change  of  substance;  originally  291,  48  N.  Y.  Supp.  831;  Reed  v.  Loucks,  61  How.  434; 

revised  from  R.  S.,  pt.  3,  ch.  5,  tit.  1,  (  38.  Stehii  v.  Town  of  Oyster  Bay,  111  Miso.  355,  181  N.  Y. 

In  gencnl. — Sheridan  v.  Linden,  81  N.  Y.  182;  Howell  Supp.   385. 

§  1011.  Damages  recoverable ;  set-off  by  defendant. 

In  an  action  for  the  recovery  of  real  property  or  the  possession  thereof,  the  plaintiff, 
where  he  recovers  judgment  for  the  property,  or  possession  of  the  property,  is  entitled  to 
recover  as  damages  the  rents  and  profits,  or  the  value  of  the  use  and  occupation,  of  the 
real  property  recovered,  for  a  term  not  exceeding  six  years;  but  the  damages  shall  not 
include  the  value  of  the  use  of  any  improvements  made  by  the  defendant  or  those  under 
whom  he  claims.  Where  permanent  improvements  have  been  made  in  good  faith  by  the 
defendant  or  those  under  whom  he  claims,  while  holding,  imder  color  of  title,  adversely 
to  the  plaintiff,  the  value  thereof  must  be  allowed  to  the  defendant  in  reduction  of  the 
damages  of  the  plaintiff,  but  not  beyond  the  amount  of  those  damages. 

Dertvatton.— Code  civ.  proc,  f  1531,  without  change  Wheeler,  51  Hun  573.  4  N.  Y.  Supp.  405,  affd..  123  N.  Y. 

of  substance;  oriipnally  revised  from  R.  S.,  pt.  3,  rh.  5,  627;  Thomas  v.  Grand  View  Beacn  R.  Co.,  76  Hun  601. 

tit.  1.  f  43,  in  part,  and  §f  49,  50.  28  N.  Y.  Supp.  201. 

References. — Dama«es  recoverable  with  land,  C.  P.  Limitation  Of  ttme« — ^Vandevoort  v.  Qould,  36  N, 

A.,  f  900;  include  rents  and  profits,  Id.  Y.  639;  Gilman  v.  Oilman,  111  N.  Y.  265;  Willis  v.  Mc- 

Applie»tion.— Adams  v.  Bristol.  126  App.  Div.  660,  Kinnon,  178  N.  Y.  451;  Grant  v.  Cooper.  9  Hun  326; 

111  N.  Y.  Supp.  231.  Chase  v.  Lamphere.  67  Hun  509,  22  N.  Y.  Supp.  404. 

Ihiiiiaffeft  recoTermble. — Samson  v.  Rose.  65  N.  Y.  affd.,  148  N.  Y.  206. 

411;  Danxiger  v.  Boyd.  120  N.  Y.  628;  Ryan  v.  Reagan,  ImproTements  und  taies.— Wood  v.  Wood,  83  N.. 

46  App.  Div.  590,  62  N.  Y.  Supp.  39;  Barson  v.  MulU-  Y.  575;  Wallace  v.  Be.zdell,  101  N.  Y.  13;  Pfeffer  v.  Kling, 

gan,  40  Misc.  470,  82  N.  Y.  Supp.  677,  affd..  83  App.  Div.  58  App.  Div.  170.  68  N.  Y.  Supp.  641,  affd.,  171  N.  Y. 

643, 82  N.  Y.  Supp.  1093;  Delotti  v.  Bickbardt,  101  Misc.  668;  Ketcluun  v.  Deutsch,  152  App.  Div.  904.  137  N.  Y. 

707,  167  N.  Y.  ^upp.  19;  Gas  Light  Co.  v.  Rome,  W.  A  8uh>.  402. 
O.  R.  Co..  51  Hun  119,  ft  N.  Y.  Supp.  469;  White  v. 

§  1011-a.  Limitation  of  actions  under  this  article  in  certain  cities. 

A  public  emergency  existing,  no  action  as  prescribed  in  this  article  shall  be  maintain- 
able by  a  landlord  against  a  tenant  to  recover  the  possession  of  real  property  in  a  city 
of  a  population  of  one  million  or  more  or  in  a  city  in  a  county  adjoining  such  city,  occu- 
pied for  dwelling  purposes,  except  an  action  to  recover  such  possession  upon  the  ground 
that  the  person  is  holding  over  and  is  objectionable,  in  which  case  the  landlord  shall 
establish  to  the  satisfaction  of  the  court  that  the  person  holding  over  is  objectionable; 
or  an  action  where  the  owner  of  record  of  the  building,  being  a  natural  person,  seeks 
in  good  faith  to  recover  possession  of  the  same  or  a  room  or  rooms  therein  for  the  imme- 
diate and  personal  occupancy  by  himself  and  his  family  as  a  dwelling;  or  an  action  to  re- 
cover premises  for  the  purpose  of  demohshing  the  same  with  the  intention  of  constructing 
a  new  building,  plans  of  which  new  building  shall  have  been  duly  filed  and  approved  by  the 
proper  authority;  or  an  action  to  recover  premises  constituting  a  part  of  a  building  and  land 
which  has  been  in  good  faith  sold  to  a  corporation  formed  imder  a  cooperative  ownership 
plan  whereof  the  entire  stock  shall  be  held  by  the  stockholders  in  proportion  to  the  number 
of  rooms  occupied  or  to  be  occupied  by  them  in  such  building  and  all  apartments  or 
flats  therein  have  been  leased  to  stockholders  of  such  corporation  for  their  own  personal^ 
exclusive  and  permanent  occupancy  to  begin  immediately  upon  the  termination  of  any 
tenancy  of  the  apartments  or  flats  leased  by  them  existing  on  the  date  when  this  section 
as  amended  takes  effect. 

This  section  shall  be  in  effect  only  until  the  first  day  of  November,  nineteen  hundred 
and  twenty-two.  (Added  by  L.  1921,  ch.  199;  am.  by  L.  1921,  ch.  367^  in  effect  Oct. 
1,  1921.) 

Dwtfatloa. — Code  civ.  proc.,  }  1531a.  aa  added  by  L.  1920,  ch.  135,  and  repealed  and  re-enacted  by  L.  1920^ 
cb.  947. 
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meBt  Co.  ▼.  Becker,  212  N.  Y.  488,  rsvg.  160  App.  Div. 
914.  144  N.  Y.  8upp.  1148;  Murphy  v.  HiraohinBii.  168 
Amk  Div.  152,  153  N.  Y.  Supp.  849. 

Xand  contelnlnc  burial  plot. — Clarice  v.  Keating, 
102  Miee.  361,  169N.  Y.  Supp.  24. 

Who  uuLJt  DUilntain. — Tmey  Dex'elopraent  Co.  ▼. 
Becker.  212  N.  Y.  488,  revg.  160  App.  Div.  914.  144  N. 
Y.  Bupp.  1148. 

^iMM!«lon$  what  eoimtttiites* — ^Bxown  v.  Crote- 
man.  206  N.  Y.  471.  levg.  142  App.  Div.  919.  127  N.  Y. 
Supp.   1114. 

NMCSStty  of  pouMMton*— Wainman  v.  Hampton, 
110  N.  Y.  429;  Weston  v.  Stoddard.  137  N.  Y.  119;  Brown 
v.  Crommao.  206  N.  Y.  471,  475;  Kellum  v.  Corr,  209 
N.  Y.  486.  affg.  149  App.  Div.  200.  133  N.  Y.  Supp.  784; 
Sde  v.  Brenneman,  7  Aop.  Div.  273.  40  N.  Y.  Bupp.  3; 
Bender  v.  TerwiUiger,  48  App.  Div.  371,  63  N.  Y.  Rupp. 
269.  affd..  160  N.  Y.  590;  Drake  v.  Drake.  61  Anp.  Div. 
1.  70  N.  Y.  Supp.  163;  I^identhal  v.  Leidenthal.  121 
App.  Div.  269.  la'i  N.  Y.  Supp.  807;  Smith  v.  AUen.  139 
App.  Div.  667,  134  N.  Y.  Supp.  880;  Mersereau  v.  Camp. 
42  Misc.  253.  86  N.  Y.  Supp.  568;  Howard  v.  Morrlaeey, 
71  Mim.  267,  274,  130  N.  Y.  Supp.  322. 


Taoants  In  eonmon. — Barber  v.  De  Laneey  v. 
Heyimea.  69  Miac.  267,  126  N.  Y.  Supp.  729:  Bait- 
kowaik  v.  Teny.  224  N.  Y.  334;  I>vine  v.  Goldamith. 
34  Mieo.  7.  69  N.  Y.  Supp.  446;  B  rtk  waik  v.  Sampeoa. 

73  Miao.  440.  133  N.  Y.  Supp.  401;  Baldwin  v.  Baldwin. 

74  Hun  415.  26  N.  Y.  Suup.  '*  9;  Bryant  v.  Shaw.  IdO 
Add.  Div.  578.  N.  Y.  Supp.  301. 

TeoantM  by  entlroty.— Bertles  v.  Nunan,  92  N.  Y. 


152;  Zomtlein  v.  Brown.  100  N.  Y.  12;  Baaaor  v.  Ban- 
ser,  10  Miac.  24.  30  N.  Y.  Supp.  803;  Leibs  v.  Lerba.  71 
Miee.  51,  129  N.  Y.  Supp.  903. 

Tenant  by  cortoay.— Reed  v.  Reed.  46  Hun  212, 
affd..  107  N.  Y.  545rTilton  v.  Vail.  63  Hun  324.  6  N.  Y. 
Supp.  4.*>3;  a  e..  42  Hun  63S. 

Widow.— Purdy  v.  Purdy.  18  App.  Div.  310,  46  N. 
Y.  Sum.  215;  Green  v.  Head,  64  Mwc  454.  104  N.  Y. 
Supp.  388. 

Matrted  woman. — Moore  v.  Moore.  47  N.  Y.  468; 
Jooea  V.  Fey,  129  N.  Y.  17;  Meesing  v.  Meenng.  64  App. 
Div.  125.  71  N.  Y.  Supp.  717. 

Infanta.— Thompeon  v.  Hart,  58  App.  Div.  439,  69 
N.  Y.  SuDp.  2S»rfl9rd!7l69  K.  Y.  571;  Parish  v.  Pariah, 
77  App.  Div.  267,  78  N.  Y.  Supp.  1089,  rovd.  on  other 
grounds.  175  N.  Y.  181. 

Jodgnont  CfedltOft.— Chittenden  v.  Oatea,  18  App. 
Div.  169,  45  N.  Y.  Supp.  768. 

Receiver  In  snpjplenientary  proceeMnipi. — Duboia 
V.  Cadaidy,  75  N.  Y.  298;  Payne  v.  Becker.  87  N.  Y. 
163. 

Advene  noaaesslon  not  a  bar.— Kelhun  v.  Corr.  140 
App.  Div.  200.  133  N.  Y.  Supp.  784. 

■eilKloaa  eorporatlon  lioltfinc  nndlffded  ahaie.— 
N.  Y.  Homo  M.  Society  v.  Firet  F.  Baptiat  Churoh.  78 
Mine.  128,  130  N.  Y.  Supp.  879. 

^wer  of  aale  not  bar  to  action  for  naitiiion.— Wood 
v.  Hubbard,  29  App.  Div.  166.  51  N.  Y.  Supp.  528:  MlUer 
V.  Miller.  22  Mlao.  582.  49  N.  Y.  Supp.  4fi&:  McGowan 
T.  Tift.  35  Misc.  603.  72  N.  Y.  Supp.  lS2:  Dyffy  v.  Duffy, 
50  Hun  266.  3  N.  Y.  Supp.  23,  affd.,  130  N.  Y.  654. 


§  1013.  Action  for  partitioiL  to  embrace  all  separate  tracts  held  in  common. 

Where  several  tracts  or  parcels  of  land  lying  within  this  state  are  owned  by  the  same 
I)er8ons  in  common,  no  separate  action  for  the  partition  of  a  part  thereof  shall  be 
brou^t  without  the  consent  of  all  the  parties  interested  therein;  or  without  the  special 
order  of  the  court  made  on  notice  to  all  parties  who  have  appeared  in  the  action,  to  be 
obtained  before  application  for  the  relief  demanded  in  the  complaint;  and,  if  brought 
without  such  a  consent  or  order,  the  share  of  the  plainti£f  may  be  chaiged  with  the 
whole  cost  of  proceeding. 

Derlfatlon* — General  rule  of  practice.  65.  without  change. 


§  1014.  Action  for  partition  by 

Where  two  or  more  persons  hold  a  vested  remainder  or  reversion  as  joint  tenants  or 
as  tenants  in  common,  any  one  or  more  of  them  may  maintain  an  action  for  the  partition 
of  the  real  property  to  which  it  attaches,  according  to  th^r  respective  shares  therein, 
subject  to  the  interest  of  the  person  holding  the  particular  estate  therein,  but  no  sale 
of  Uie  premises  in  such  an  action  shall  be  made  except  by  and  with  the  consent  in  writ- 
ing, to  be  acknowledged  or  proved  and  certified  in  like  manner  as  a  deed  to  be  recorded, 
of  the  person  or  persons  owning  and  holding  such  particular  estate  or  estates;  and  if  in 
such  an  action  it  shall  appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must  be  dismissed.  The  dismissal 
of  the  complaint,  as  herein  provided,  shall  not  affect  the  right  of  any  party  to  bring 
a  new  action  after  the  determination  of  such  particular  estate. 


Dcfftfn4lon.— Code  civ.  proe.,  §  1533,  aa  am.  by  L.  1887. 
eb.  683.  without  change. 

Fnrftltlen  by  ffenialndcnnMi.--Ganrey  v.  Union 
Tniat  Co..  29  App*  'Div.  613. 52  N.  Y.  Supp.  260;  Havey  t. 
Kelleher.  26  App.  Div.  201.  56  N.  Y.  Supp.  889:  Baumgias 
T.  Baumgras.  5  Miac.  8.  24  N.  Y.  Supp.  767;  Walthet  v. 
RMcnault.  56  Hun  560.  9  N.  Y.  Supp.  840. 

veflted  renmlnder. — ^Arthur  v.  Arthur,  3  App.  Div. 
S75.  377,  38  N.  Y.  Supp.  1002;  Harding  v.  Craft.  21  App. 
Div.  130, 47  N.  Y.  Supp.  450;  Qarvey  v.  Union  Trust  Co.. 


20  Aop.  Div.  513.  52  N.  Y.  Supp.  260;  Havey  v.  Kelle- 
her, 36  App.  Div.  201,  56  N.  Y.  Supp.  889;  Van  Deuaen  v. 
Van  Deusen.  188  App.  Div.  357.  122  N.  Y.  Supp.  718; 
Green  v.  Lampman.  95  Miac.  723.  160  N.  Y.  Supp.  905; 
Sheu  V.  liohning,  31  Hun  183.  66  How.  Pr.  231;  Levy  v. 
Levy.  79  Hun  290.  29  N.  Y.  Supp.  384;  Hemmje  v. 
Weinen.  20  N.  Y.  Supp.  619. 

Consent  to  aale.— Beebe  v.  Loekwood,  103  Miao.  336. 
170  N.  Y.  Supp.  1036. 


§  1016.  Action  for  partition  by  an  infant. 

An  action  for  the  partition  of  real  property  shall  not  be  brought  by  an  infant,  except 
by  the  written  authority  of  the  surrogate  of  the  county  in  which  the  property  or  a  part 
thereof  is  situated.  The  authority  shall  not  be  given  unless  the  surrogate  is  satisfied,  by 
affidavit  or  other  competent  evidence,  that  the  interests  of  the  infant  will  be  promoted 
by  bringing  the  action.  A  judgment  for  a  partition  or  sale  shall  not  be  rendered  in  such 
an  action  unless  the  court  is  satisfied  that  the  interests  of  the  infant  will  be  promoted 
thereby,  and  that  fact  is  expressly  recited  in  the  judgment. 
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DerlmHon. — Code  civ.  proc.,  $  1534.  without  change;  In  gencraL — ^Thompson  v.  Hart,  58  App.  Dir.  439.  60 

ori«^aIlv  a  substitute  for  L.  1852,  ch.  277,  §  1,  and  first  K.  Y.  Supp.  223,  affd..  160  N.  Y.  571;  Lansing  r.  Gulick. 

clause  of  f  2.  20  How.  Fr.  250;  Struppman  v.  Muller.  52  How.  Pr.  211. 

Rcferenee. — ^Petition  when  infants  are  interested,  C.  P. 
A.,  S  -013. 

§  1016.  Action  for  partition  by  an  heir. 

A  person  claiming  to  be  entitled  as  a  joint  tenant  or  a  tenant  in  common  by  reason 
of  his  being  an  heir  of  a  person  who  died  holding  and  in  possession  of  real  property, 
may  maintain  an  action  for  the  partition  thereof,  whether  he  is  in  or  out  of  possession, 
notwithstanding  an  apparent  devise  thereof  to  another  by  the  decedent,  and  possession 
under  such  a  devise.  But  in  such  an  action,  the  plaintiff  must  allege  and  establish 
that  the  apparent  devise  is  void. 

Derivation. — Code  civ.  proc,  §  1537,  without  ohange;  Div.  657.  124  N.  Y.  Supp.  380;  Henriques  v.  Miriam,  22 

originally  revised  from  L.  1853.  ch.  238,  f  2^  Misc.  653,  51  N.  Y.  Supp.  133;  Hemmje  v.  Meinen.  20 

In  general. — Diesser  v.  Travis.  39  \f  iac.  358.  364.  79  N.  Y.  Supp.  619. 

N.  Y.  Supp.  924;  Mabmey  v«  Cionin,  44  Hun  420:  Bowen  Complaint.— Ellerson  v.   WemoU,   148  N.  Y.   149, 

V.  Sweeney,  89  Hun  369,  35  N.  Y.  Supp.  400,  affd.,  154  revg.  88  Hun  389,  34  N.  Y.  Supp.  813:  Holder  v.  Holder, 

N.  Y.  780.  40  App.  Div.  255.  59  N.  Y.  Supp.  204;  Best  v.  Zeh,  82 

Purpose  of  section.— Weston  v.  Stoddard.  137  N.  Y.  Hun  323,  31  N.  Y.  Supp.  230. 

110.  127.  BUI  Of  pArncolars.— Smidt  v.  Bailey.  132  App.  Dir. 

AppMcatlon.— Garvey  ▼.  Union  Trust  Ck>.,  29  App.  177,  116  N.  Y.  Supp.  805;  Haxard  v.  Birdsall.  61  Hun  208. 

Div.  513,  52  N.  Y.  Sun>.  260;  Smith  v.  Allen.  139  App.  16  N.  Y.  Supp.  30. 

§  1017.  Parties. 

Each  of  the  foUowing  persons  mUst  be  made  a  party  to  an  action  for  partition: 

1.  Every  person  having  an  Undivided  share,  in  possession  or  otherwise,  in  the  property, 
as  tenant  in  fee,  for  life,  by  the  curtesy  or  for  years; 

2.  Every  person  entitled  to  the  reversion,  remainder  or  inheritance  of  an  undivided 
share,  after  the  determination  of  a  particular  estate  therein; 

3.  Every  person  who,  by  any  contingency  contained  in  a  devise  or  grant  or  other- 
wise, is  or  may  become  entitled  to  a  beneficial  interest  in  an  undivided  share  thereof, 
provided  that  where  a  future  estate  or  interest  is  limited  in  any  contingency  to  the 
persons  who  shall  compose  a  certain  class  upon  the  happening  of  a  future  event,  it  shall 
be  sufficient  to  make  parties  to  the  action  the  persons  who  would  have  been  entitled 
to  such  estate  or  interest  if  such  event  had  happened  immediately  before  the  commence- 
ment of  the  action; 

4.  Every  person  having  an  inchoate  right  of  dower  in  an  undivided  share  in  the  prop- 
erty; 

6.  Every  person  having  a  right  of  dower  in  the  property,  or  any  part  thereof,  which 
has  not  been  admeasured. 


Derivation. — Code  civ.  proc,  §  1538,  as  am.  by  L.  1890. 
ch.  509.  L.  1896,  ch.  277.  I..  1897,  ch.  726,  L.  1898,  ch.  78. 
L.  1905.  ch.  662.  L.  1909,  ch.  428,  L.  1918.  ch.  305.  first 
sentence  without  change  of  substance;  the  original,  which 
comprised  the  first  two  sentences,  was  taken  from  R.  S., 
pt.  3.  ch.  5,  tit.  3.  \  6. 

**Patiire  event  '*  defined.- Bamberger  v.  Stem,  la's. 
Misc.  394.  174  N.  Y.  Supp.  264. 

Fannre  to  eomply  with  section. — ^Bernhardt  v. 
Kurs,  38  N.  Y.  Supp.  103. 

Dower. — Evans  v.  Ogsbury,  2  App.  Div.  556,  37  N.  Y. 
Supp.  1104;  Berker  v.  McCrea,  135  App.  Div.  704,  119 
N.  Y.  Supp.  749;  Barton  v.  Reynolds,  81  Misc.  15,  142  N. 
Y.  Supp.  895. 

Tenant  by  curtesy.— Reed  v.  Reed.  46  Hun  212, 
affd.,  107  N.  Y.  545;  Tilton  v.  Vail,  53  Hun  324,  0  N,  Y, 
Supp.  146;  Barnes  v.  Blake,  59  Hun  371.  13  N.  Y.  Supp. 
77:  Middlebrook  v.  Travis,  66  Hun  510.  21  N.  Y.  Supp. 
398. 

WUto  of  tenant  in  common. — ^Foster  v.  Foster,  38 
Hun  365. 

Inftint  child  of  daughter  interested  in  residuary  ee- 
tate.— Delafield  v.  Barlow,  107  N.  Y.  535. 

Kematndermen. — Campbell  v.  Stokes,  142  N.  Y.  23; 
Hanling  v.  Craft,  21  App.  Div.  139,  47  N.  Y.  Supp.  450; 
Guilbert  v.  Guilbert,  68  Misc.  405,  411,  124  N.  Y.  Supp. 
564. 


Tenant  by  entirety. — ^Vollaro  v.  Vollaro.  144  App. 
Div.  242.  129  N.  Y.  Supp.  43. 

Abutting  owner8.--Johnnon  v.  AJeshire,*  130  App. 
Div.  178,  114  N.  Y.  Supp.  398. 

Legatees. — Bellinger  v.  Taylor,  70  Misc.  139,  127 
N.  Y.  Supp.  167. 

Substituted  trustee.— Pattison  v.  Cuaack,  147  App. 
Div.  428.  131  N.  Y.  Supp.  795. 

Husband  of  eotenant. — Bellinger  v.  Taylor,  144  App. 
Div.  851,  129  N.  Y.  Supp.  435. 

Designation  of  unknown  heirs. — Snyder  v.  Parexo. 
151  App.  Div.  110.  135  N.  Y.  Supp.  960. 

AsslgiMe  of  renewal  lease. — Glaser  v.  Buma,  154 
N.  Y.  Supp.  21. 

Interlocutory  Judgment. — ^Wood  v.  Habbard.  29 
App.  Div.  166.  51  N.  Y.  Supp.  526;  Pahner  v.  Terwilliger, 
95  App.  Div.  35,  88  N.  Y.  Supp.  526. 

Dismbution  of  proceeds. — Lichtenberg  v.  Liefaten- 
berg.  156  App.  Div.  532, 141  N.  Y.  Supp.  356;  Johnston  ▼. 
Johnston,  165  App.  Div.  24,  151  N.  Y.  Supp.  65. 

Payment  out  of  deposits  In  court. — ^uhl  v.  Kobknaa, 
52  App.  Div.  455,  65  N.  Y.  Supp.  197;  Matter  of  Gedney, 
30  Misc.  18,  62  N.  Y.  Supp.  1023;  Matter  of  Gedney.  38 
Misc.  160,  68  N  Y.  Supp.  627;  Matter  of  Duaenbury,  34 
Miao.  666,  70  N.  Y.  Supp.  725. 


§  1018.  Who  not  to  be  plaintiff. 

No  person  other  than  a  joint  tenant  or  a  tenant  in  common  of  the  property  shall 
be  a  plaintiff  in  the  action. 

Dei  If  ■Uon.'— Code  oiy,  |woc.,  f  1588,  as  am.  by  L.  1890,     seatenoe;  the  original  which  oomprised  the  flxst  two 
oh.  509  L.  1896,  oh.  277,  L.  1897,  ch.  726.  L.  1898.  oh.  78.     tenoes,  was  taken  from  R.  S.,  pt.  3.  ch.  5,  tit.  3.  f  6. 
L.  1905.  oh.  662.  L.  1909.  oh.  428.  L.  1918.  oh.  303,  second 
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§  1019.  When  executor  or  administrator  to  be  defendant. 

An  executor  or  administrator  must  be  made  a  party  defendant  in  a  partition  action: 

1.  Where  letters  testamentary  or  of  administration  have  been  issued  on  the  estate  of 
the  decedent  from  whoin  tJ>e  plaintiff's  title  to  the  real  property  is  derived,  and  the 
action  is  brought  within  eighteen  months  after  such  letters  were  issued. 

2.  Where  the  person  of  whose  estate  an  executor  or  administrator  has  been  appointed 
should,  if  living,  be  a  party  to  the  action. 

If  no  executor  or  a(Lninistrator  has  been  appointed  in  a  case  specified  in  either  of  the 
foregoing  subdivisions,  that  fact  must  be  stated  in  the  complaint. 


Peftvalton. — Coda  civ.  proc..  f  1538,  3d-6th  sentenoes 
rewritten  without  chftoge  of  sdastance.  See  note  to  last 
section. 

AAmliiiitntor  or  csiceotor. — ^Palmer  v.  Palmer.  3 
App.  Div.  213.  38  N.  Y.  Supp.  195;  Matter  of  Stumpf,  4 
App.  Div.  282.  39  N.  Y.  Supp.  469;  Underbill  v.  Under- 
hfll.  6  App.  Div.  78.  39  N.  Y.  Supp.  468:  Bender  v.  Tet- 


williger.  48  App.  Div.  371,  61  N.  Y.  Supp.  1005.  affd.,  164 
N.  Y.  522;  Snyder  v.  Pareao,  151  App.  Div.  110, 135  N.  Y. 
Supp.  960;  Dueringer  v.  Klocke,  78  Misc.  417,  139  N.  Y. 
Supp.  676. 

AJlegKltoii  M  to  appolntmenf  of  eietutor  or  ad- 
mlalscrfttor. — Dueringer  v.  Klocke.  78  Misc.  417,  139 
N.  Y.  Supp.  676. 


§  1020.  People  of  state  as  defendant. 

The  people  of  the  state  may  be  made  a  party  defendant  to  an  action  for  the  parti- 
tion of  real  property,  in  the  same  manner  as  a  private  person. 

DatfmHon. — Code  eiv.    proc,   1 1591,     as    am.  by     sentence,  without  change;  originally  revised  from  R.  S., 
L.  1911,  oh.  26.  L.  1916.  ch.  330.  L.  1917,  oh.  774.  first     pt.  3,  ch.  5,  tit.  3,  H  92.  93. 


§  1021.  Optional  parties  defendant. 

The  plaintiff,  at  his  election,  may  make  defendant  in  the  action: 

1.  A  tenant  by  the  curtesy,  for  life  or  for  years,  of  the  entire  property,  or  whoever 
may  be  entitled  to  a  contingent  or  vested  remainder  or  reversion  in  the  entire  property, 
or  a  creditor  or  other  person  having  a  lien  or  interest  which  attaches  to  the  entire  prop- 
erty. A  person  specified  in  this  subdivision  who  is  not  made  a  party  is  not  affected 
by  the  judgment  in  the  action. 

2.  A  creditor  having  a  lien  on  an  undivided  share  or  interest  in  the  property.  In 
that  case,  he  must  set  forth  the  nature  of  the  Jien  and  specify  the  share  or  interest  to 
which  it  attaches. 

DcrlTaHon.— Code  civ.  proc.,  f  1539,  as  am.  by  L.  1892.  210  N.  Y.  460,  revg.  149  App.  Div.  962,  133  N.  Y.  Supp. 

ch.  581,  first  and  third  sentences.    The  onutted  seoond  1118. 

smtenoe  is  made  a  s^Muute  section,  post.    Also  code  civ.  Ueaor.— Deloambte  v.  Delcambre,  210  N.  Y.  460, 

proc.,    f  1540.    first    two    sentences,      f  1539    originally  revg.  149  App.  Div.  962,  133  N.  Y.  Supp.  1118;  Harlem 

a  substitute  for  R.  8.,  pt.  3,  ch.  5.  tit.  3,  f  36.    i  1540,  orig-  Savmgs  Bank  v.  Larkin.  156  App.  Div.  666,  142  N.  Y. 

inAlly  revised  frotn  R.  S.,  pt.   3,   ch.   5,   tit.  3,   ff  8,  9;  Supp.  122. 

L.  1830,  ch.  320.  §41.  BtorteacM.'-HarriBon  v.  Higgins,  218  N.   Y.  556; 

In  gencrml.— Townsend  v.  Bogert,   126  N.  Y.  370;  Harlem  Savings  Bank  v.  Larkin,  156  App.  Div.  666.  142 

Schwencke  v.  Haffner,  18  App.  Div.  182.  45  N.  Y.  Supp.  N.  Y.  Supp.  122. 

937;  Bigek>w  v.  Bigelow,  39  App.  Div.  103.  56  N.  Y.  Supp.  Parties  holding  advenely.— Townaend  v.  Bogert,  126 

794;  Lawrence  v.  Morton,  116  App.  Div.  896,  102  N.  Y.  N.  Y.  370;  Weston  v.  Stoddard,  137  N.  Y.  119;  Satteriee 

Supp.  1141;  Bogardus  v.  Parker.  7  Hsw.  Pr.  305.  v.  Kobbe,  173  N.  Y.  01,  revg.  66  App.  Div.  306,  72  N.  Y. 

Tenanft  by  ciir(«sy.^Bender  v.  Terwilliger.  48  App.  Supp.  675;  Kellum  v.  Corr,  149  App.  Div.  200,  133  N.  Y. 

Div.  371,  63  N.  Y.  Supp.  269.    See  also  cases  under  §  1538,  Supp.  784;  Leinen  v.  Elter,  43  Hun  249;  Best  v.  Zeh,  82 
ante. 


HmbMUl  of  owner. — ^Barnes  v.  Blake.  59  Hun  371, 
13  N.  Y.  Supp.  77;  Middlebrook  v.  .Travis,  66  Hun  510, 
21  N.  Y.  Supp.  398. 

Munlcipol  corpormtlon. — Delcambre  v.  Delcambre, 


Hun  232,  31  N.  Y.  Supo.  230. 

Application  of  snod.  2. — Jackson  v.  Bradhurst. 
16  Misc.  149,  37  N.  Y.  Supp.  1068;  Le  Boeuf  v.  Gray.  42 
Misc.  632,  87  N.  Y.  Supp.  597. 

Amendment  of  Judgment  of  foreclosure. — ^Bam- 
berger v.  Cantor,  188  App.  Div.  452,  176  N.  Y.  Supp.  827. 


§  1022.  Title  of  parties  may  be  tried. 

The  title  or  mterest  of  any  party  in  the  property,  as  stated  in  any  pleading,  may  be 
put  in  issue.    The  issues  thus  joined  must  be  tried  and  determined  in  the  action. 

Issues  triable*— Holder  v.  Holder,  40  App.  Div.  255, 
59  N.  Y.  Supp.  204;  Drake  v.  Drake.  61  App.  Div.  1.  70 
N.  Y.  Supp.  163;  Booth  v.  Fordham,  73  App.  Div.  109,  76 
N.  Y.  Supp.  664;  KeHum  v.  Corr,  149  App.  Div.  200.  133 
N.  Y.  Supp.  784;  Curran  v.  Hoaey,  153  App.  Div.  557.  138 
N.  Y.  Su[B.  910  Barker  v.  Barker,  166  App.  Div.  863, 152 
N.  Y.  35o-  Diekeon  v.  Dickson,  38  Misc.  652,  78  N.  Y. 
Supp.  255,  revd.  on  other  grounde,  89  App.  Div.  603,  85 
N.  Y.  Supp.  609;  Bent  v.  Zeh,  82  Hun  232,  31  N.  Y.  Supp. 
230,  affd.,  146  N.  Y.  363;  KUereon  v.  Weecott;  88  Hun  389, 
34  N.  Y.  Supp.  813,  revd.  on  other  grounds,  148  N.  Y. 
149. 


li  v.  proc.,  f  1543,  rewritten  with- 
out change  of  substance;  originally  revised  from  R.  S., 
pt.  8,  ch.  5,  tit.  3^  18,  19. 

In  gensraL— Weston  v.  Stoddard,  173  N.  Y.  119; 
Satteriee  v.  Kobbe,  173  N.  Y.  91,  revg.  66  App.  Div.  306, 
72  N.  Y.  SuTO.  675;  Kurts  v.  Wiechmann,  75  App.  Div. 
26.  77  N.  Y.  Supp.  964;  Place  v.  Kennedy.  89  App.  Div. 
167.  85  N.  Y.  Supp.  766;  Allen  v.  litcbard,  93  Misc.  197. 
157  N.  Y.  Supp.  19. 

P.— Knolls  V.  Bamhart.  71  N.  Y.  474;  Smith  v. 


&nith,  40  Am).  Div.  251^_57  N.  Y.  Supp.  1122;  McLear  v. 

I  App. 
Blatchley.  77  Hun  425.  28  N.  Y,  Supp.  800;  Damron  v. 


Bslinat,  194  App.  Dhr.  887, 184  N.  Y.  Supp.  935;  Stuart  v. 


,  24  Misc.  234,  53  M.  Y.  Supp.  643. 
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of  fact  triable  by  jorr. 

joined  In  the  action  ia  triable  by  a  jury.    Unless  the  court  directs 

ited  the  issues  may  be  tried  upon  the  pleadings. 

WklTcr  or  IrUI  b;  Jnrr^-BaAn  v.  BmAh.  166  AppL 

Dlv.  803.  163  N.  Y.  Bupp.  3M. 

rtUl  fcy  eodrt.— Sida  ».  Bnomenuii,  7  App.  Div.  27B, 

r.-~Jon«  V.  J<n«.  120  N.  Y.      «0  N.  Y.  Bupp.  3:  Lrvine  ir.  OaldBnith,  Tl  App.  Div.  304, 

137  N.  Y.  119.  ITS;  Botpd  v.      7SN.  Y.Supp.  7(»:CattMt  V.  Fliwni,  IM  App.  Dat.  S44, 

ToThy  V.  MiElmwl,  U9  N.  Y.      119  N.  Y.  Supp.  MS. 

Tfi  N.  Y.  91.  i*vK.  on  App.  Div.  BefWMiM.— Idnlv  v.  Oiuni.  II  N.  Y.  1107.  ai  Bt. 
lunmtherv.  Beriiu.  ISIN.  Y.  Rrp.  IS5.  BolWiuiy  v.  Slkde.  22  App.  Div.  M«,  48  N.  Y. 
r.SON.Y.  Supp.  SIB;  Brown  V.  Bum.  Ui  Munrioi  v.  lipi^cott,  34  Mur.  133,  69 
r.  Supp.  S93:  Bavea  v.  Bwemey  N.  Y.  Supo.  461:  TbucbsT  V.  Cluunbcn.  4  Hun  721. 
Sunk  40a  affd.,  164  H.  Y.  780"  FlMUce,  (Wdlcl.— Truy  ▼.  Dolu,  SI  App.  Div.  SHS. 
■      86  N.  Y.  Bupp.  a07. 

;utor7  judgment. 

judgment  must  declare  what  ia  the  right,  share  or  interest  of  each 
rty,  as  far  as  the  some  has  been  ascertained,  and  must  detennine 
iTiies  therein.    Where  it  is  found  by  the  verdict,  report  or  decision, 

to  the  court  upon  an  application  for  judgment  in  favor  of  the  pliun- 
rty  or  any  part  thereof  is  so  drcmnatanced  that  a  partition  thereof 
ithout  great  prejudice  to  the  owners,  the  interlocutory  judgment, 
I  expressly  prescribed  in  this  article,  must  direct  that  the  property 
which  is  so  circuniBtanced  be  sold  at  pubhc  auction.  Otherwise, 
igment  in  favor  of  the  plaintiff  must  direct  that  partition  be  made 
I  according  to  their  respective  rights,  shares  and  interests  and  must 
lutable  and  disinterested  freeholders  as  commiBsioners  to  make  the 

._p™:.,  1(1546.   15*9,  wi^ut     App.Dlv.  m,  91_N^Y.^Sujp.  9Uj^BQBMdu«  v.  Reed,  1« 

G&t«ii.lBApi>.IMv. 
■tGeld.  71  Misc.  3S3, 

a  36.  16  N.  Y.  8app. 

lii-Vr  EWVBV,  109  N.  Y.  495;      ""JSipwil.— 1111011  v.  Vail.  117  N.  Y.  BSft 
I.  Y.  449;  PU™  V.  Horn™.  101 

pailltioii  authorized. 
Yv  nere  me  ngnt,  share  and  interest  of  a  party  hae  been  ascertained  and  deteimined, 
and  the  rights,  shares  or  interests  of  the  other  parties  as  between  themselves  remain 
unascertained  or  undetermined,  an  interlocutory  judgment  for  a  partition,  entered  as 
prescribed  in  the  last  section,  must  direct  a  partition  as  between  the  party  whose  share 
has  been  bo  det«nnined  and  the  other  parties  to  the  action.  Where  the  rights,  shares 
and  interests  of  two  or  more  parties  have  been  thus  ascertained  and  determined,  tiie  in- 
terlocutory judgment  may  also  direct  the  partition  among  them  of  a  part  of  the  property 
proportionate  to  their  aggregate  shares.  In  either  case,  the  court,  from  time  to  time, 
as  the  other  ri^ts,  shares  and  interest  are  ascertained  and  determined,  may  render  an 
interlocutory  judgment  directing  the  partition,  in  lilce  manner,  of  the  remainder  of  the 
property.  Where  an  interlocutory  judgment  is  rendered  in  a  case  specified  in  this 
section,  the  court  may  direct  tite  action  to  be  severed,  and  final  judgment  to  be  rendered 
with  respect  to  the  portion  of  the  property  set  apart  to  the  parties  whose  rights,  shares  and 
interesta  are  determined,  leaving  tiie  action  to  proceed  as  against  the  other  parties  with 
respect  to  the  remainder  of  the  property;  and  if  necessao'.  the  court  may  direct  that 
one  of  those  parties  be  substituted  as  plaintiff. 

ncrlTa(len.--Coile  dv.  pnc.  I  1S4T,  irithout  chute;         AppllnUaii.— Bmith  v.  Allni.  189  App,  Div.  8E7,  134 
oriniially  revtwd  from  L.  1S47,  cb.  430,  (1  1,  2.  N.  Y.  Supp.  380;  Hmywmd  v.  JodaoD,  4  Bkrtv.  238. 

ID  iCDcnI.— Waifield  v.  Cnne,  4  Abb.  Ct.  App.  Dec 


§  1026.  Shares  may  be  set  off  in  common. 

Where  two  or  more    parties  to  an  action  for  partition  make  it  appear  to  the  court 
that  they  desire  to  enjoy  their  sliares  in  common  with  each  other,  the  interlocutory 


art.  64  ACTION  FOR  PARTITION  §§  1027-1031 

judgment,  in  the  discretion  of  the  court,  may  direct  partition  to  be  so  made  as  to  set 
off  to  them  their  dhares  of  the  real  property  partitioned,  without  partition  as  between 
themselves,  to  be  held  by  them  in  conmion. 

Derlvfttloii. — Code  oiv.  proe..  1 154S^  without  chaase;  oricmally  rariaed  from  L.  1S47,  oh.  430.  i  4. 

§  1027.  Commissioners  to  make  partition  if  practicable. 

The  commissioners  designated  by  the  interlocutory  judgment  must  forthwith  proceed 
to  make  partition  as  directed  by  such  judgment,  unless  it  appears  to  them  or  a  major- 
ity of  them  that  partition  thereof,  or  of  a  particular  lot,  tract  or  other  portion  thereof, 
cannot  be  made  without  great  prejudice  to  the  owners;  in  which  case,  they  must  make 
a  written  report  of  that  fact  to  the  court. 

DcffVBtlMi«-— Code  ciT.  pmo.,  §  1551,  without  ehaago;  orisinaUy  reriMd  ffom  R.  8.,  pi.  3.  ch.  5»  iU.  8,  }  28. 

§  1028.  Partition;  how  made. 

In  making  the  partition,  the  commissioners  must  divide  the  property  into  distinct 
parcels  and  allot  the  several  parcels  thereof  to  the  respective  parties,  quality  and  quan- 
tity being  relatively  considered,  according  to  the  respective  rights  and  interests  of  the 
parties  as  fixed  by  the  interlocutory  judgment.  They  must  designate  the  several  par- 
cels by  posts,  stones  or  other  permanent  monuments.  They  may  employ  a  surveyor, 
with  the  necessary  assistants,  to  aid  them  in  so  doing. 

Deriratton.-— Code  civ.  proc..  S  1552.  without  ehaage;  N.  Y.  104;  Clapp  v.  Nichols,  31  App.  Div.  531.  52  N.  Y. 

orudnallv  revised  from  R.  S..  pt.  3,  ch.  5.  tit.  3,  |  29.  9upp.  13S;  Clapp  v.  Huoter.  52  App.  Div.  253,  65  N.  Y. 

fioiiaUllBf  Hlimre8.^Vul  v.  Vail.  52  Hun  526;  Walter  Supp.  411;  Ealan  v.  Knabe,  81  Misc.  221.  64  N.  Y.  Rupp. 

V.  Walter.  3  Abb.  N.  C.  12;  Po«t  v.  Poat,  65  Barb.  192.  103. 

AUowBDce  tor  tmproYenwntB.— Coagriff  v.  Foss,  152 

§  1029.  Partition  where  there  is  a  particular  estate. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a  part  thereof,  which  has 
not  been  admeasured,  or  has  an  estate  by  the  curtesy,  for  life  or  for  years  in  an  undivi- 
ded share  of  the  property,  the  commissioners  may  allot  to  that  party  his  or  her  share 
of  the  property  without  reference  to  the  duration  of  the  estate.  They  may  make  par- 
tition of  the  share  so  allotted  to  that  party,  among  the  parties  who  are  entitled  ta  the 
remainder  or  reversion  thereof,  to  be  enjoyed  by  them  upon  the  determination  of  the 
particular  estate,  where,  in  the  opinion  of  the  commissioners,  such  a  partition  can  be 
made  without  prejudice  to  the  rights  of  the  parties. 

DeiliAtloii. — Code  civ.  proc,  I  1553,  without  chaago;  originallF  rovifod  from  L.  1847.  oh.  530,  §  5. 

§  1030.  Report  of  commissioners. 

All  the  commissioners  must  meet  together  in  the  performance  of  any  of  their  duties  > 
but  the  acts  of  a  majority  so  met  are  valid.  They,  or  a  majority  of  them,  must  make 
a  full  report  of  their  proceedings,  under  their  hands,  specifying  therein  the  manner  in 
which  they  have  discharged  their  trust,  describing  the  property  divided  and  the  share 
or  interest  in  a  share  allotted  to  each  party,  with  the  quantity,  courses  and  distances 
or  other  particular  description  of  each  share,  and  a  description  of  the  posts,  stones  or 
other  monuments;  and  specifying  the  items  of  their  charges.  Their  report  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and 
must  be  filed  in  the  office  of  the  clerk. 

ItaflmtlMi^— Code  civ.  pioc.,  §  1554.  without  change;  originally  revised  from  R.  8.,  pt.  3,  ch.  5,  tit.  3,  H  30,  31, 
33. 

§  1031.  Fees  and  expenses. 

The  fees  and  expenses  of  the  commissioners,  including  the  expense  of  a  survey  when 
it  is  made,  must  be  taxed  under  the  direction  of  the  court;  and  the  amount  thereof 
must  be  paid  by  the  plaintiff  and  allowed  as  part  of  his  costs. 

]SftlimUsii*    Code  civ.  proo.,  1 1555,  without  change;  Fees  of  conuitiuloiien.-— Campbell  v.  Campbell,  4S 

onamaUy  revised  from  R,  8.,  pt.  8,  ch.  5,  tit.  3,  §  32.  How.  Pr.  265, 

■erci«nee.--<3ompen«ation  allowed  surveyor  and  Snrfefor's  Coe^^Meserole  v.  Furman,  38  Hun  355. 
MiHtmiMoner,  C.  P.  A.,  i  1550. 
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ig  or  setting  aside  report 

firm  or  set  adde  the  report,  and,  if  neceasary,  may'  appoint  new  corn- 
proceed  aa  directed  in  this  article. 

-on.,  i  1S56.  without  chuEei  orivDiU;  nTuM  from  It.8..  pt.3,«lLS,til.3,|H. 

gment  on  report;  effect  thereof. 

Jon  by  the  court  of  the  report  of  the  conunis^onerB  making  parti' 

that  the  partition  be  firm  and  effectual  forever  must  be  rendered 

conclusive  upon  the  following  persons: 

ch  defendant  upon  whom  the  summons  was  served,  either  person 
tate  or  by  publication;  and  the  legal  representatives  of  each  partg 
livi^on. 

ming  from,  throu^  or  under  such  a  party,  by  title  accraiog  oftei 
ment-roll,  or  after  the  filing  in  the  proper  county  clerk's  office  o 
:ncy  of  the  action. 

in  being  when  the  interlocutory  judgment  is  rendered  who,  by  th* 
tingency  becomes  afterwards  entiUed  to  a  t}eaeficial  interest  attach 
r  interest  in,  a  portion  of  the  property,  the  person  first  entitled  U 
ii  representative  whereof,  was  a  party  specified  in  the  first  subdi 

Dea  not  apply  to  a  party  whose  right  and  interest  are  expressly 
Iect«d,  or  to  a  person  claiming  from,  through  or  under  such  a  party 

r.   Thi 

ludsd  unrier  "partii 

X..  I  445  (bh  I  2i;. 

aR.B..pt.3.  ch.  A.tiL3.i35.  rmwOtt  CMirlDdrd.-~B»ak*  v.  Dktw,   100  N.  Y 

Iwt  of  GnHl  judcmmt,  C.  P.  495:  Foi  v.  Fee.  24  Am.  Div.  314.  40  N.  Y.  Supp.  202. 

bran  uid  ln«C(iurltl«.-^W(iocUiuU  v.  Uttle,  10! 

.  Kobbe,  39  App.  Div.  420,  N.  Y.  1S5. 

DT  V.  Prior.  46  Bub  503,  2  N.  ApVML— TUIOd  r.  Viul,  117  N.  Y.  83a 


:t  must  direct  delivery  of  possession. 

on  confirmation  of  the  report  of  commissioners  must  also  direo 
ties  who  is  entitled  to  possession  of  a  distinct  parcel  allotted  U 
possession  thereof,  either  immediately,  or  after  the  determinatJoi 
ite,  as  the  case  requires. 


reditor  upon  share  partitioned. 

trtition  if  partition  of  the  property  is  made,  the  lien  of  a  credito 
Lmdivided  share  or  interest  in  the  property,  who  is  or  is  not  modi 
ter  attach  only  to  the  sliare  or  interest  assigned  to  the  party  upoi 
est  the  lien  attached;  which  must  be  first  cliai^^  with  its  jus 
s  and  expenses  of  the  action,  in  preference  to  the  hen. 

pros..  1  1540,  tagt  KntenA  wiltuiut  chuiM  of  mibsuuice.  I  1540.  odaiiully  nvlsd 
11 S.  0;  L.  1B30.  ch.  320,  HI. 

Section  against  unknown  parties. 

for  the  partition  of  the  property  must  also  award  that  each  defend 
Iff  his  proportion  of  the  plaintiff's  costs,  including  the  extra  allow 
s  pMd  by  each  must  be  fixed  by  the  court  according  to  the  respec 
rties,  and  specified  in  the  judgment.  If  a  defendant  is  unknown 
'.  costs  must  be  fixed  and  specified  in  like  manner.  An  executioi 
defendant  may  be  issued  to  collect  the  costs  awarded  against  bin 
in  the  judgment;  and  his  right,  share  or  interest  in  the  propert; 
Le  thereof  as  if  he  was  named  in  the  execution. 

iiDct  1556.  without  chingE;         Amoant.— OUpp  *.  Honcer.  52  App.  Div.  KS,  « 

.  pt.  3,  ch.  £.  tit.  3.  )  7i.  N.  Y.  Supp.  411. 

_^...__    ■--„  [aid.  c.  P.  A..         Cpa>  actual  parllCh>D.—Cnir «..-.--    . 

>.  Div.  168,  170.  51 
r.  Supp.  MS;  DBTia 


art.  64  ACTION  FOR  PARTITION  §§  1037-1041 

§  1037.  Sale  of  property;  when  directed. 

If  the  commissioners  or  a  majority  of  them  report  that  the  property,  or  a  particular 
loty  tract  or  other  portion  thereof  is  so  circumstanced  that  a  partition  thereof  cannot 
be  made  without  great  prejudice  to  the  owners  thereof,  the  court,  if  it  is  satisfied  that 
the  report  is  just  and  correct,  thereupon,  except  as  otherwise  expressly  prescribed  in 
this  article,  may  modify  the  interlocutory  judgment  or  render  a  supplemental  interlocu- 
tory judgment  reciting  the  facts  and  directing  that  the  property  or  the  distinct  parcel 
thereof  so  circiunstanced  be  sold. 

DcfflTAtloii.— Code  civ.   proc..  §1600.     The   portion  Supp.  256,  31  St.  Rep.  116;  Goeter  ▼.  Goeter.  21  N.  Y. 

omitted  in  covered  elaewhere  (f  506,  ante).    }  1500.  orig-  Supp.  203;  Vu  Arsiale  v.  Drake.  2  Barb.  509;  Post  v. 

vaaMv  reirised  from  R.  S..  pt.  3.  ch.  5.  tit.  3,  f S  37,  81.  Poet.  65  Barb.  102;  Smith  ▼.  South.  10  Paice  47a 

When  Mde  directed.— ■Stepheneon  v.  Colter,  5  N,  IfodlfleattoB  of  Jadcmsnl. — Smith  v.  Trustees  of 

Y.  Supp.  749,  23  St  Rep.  74;  David  v.  David,  9  N.  Y.  Brooichaven.  36  App.  Div.  386,  55  N.  Y.  Supp.  87a 

§  1038.  Reference  to  inquire  as  to  creditors. 

•  Before  an  interlocutory  judgment  for  the  sale  of  real  property  is  rendered  in  an  action 
for  partition,  the  court,  either  with  or  without  application  by  a  party,  must  direct  a 
reference  to  ascertain  whether  there  is  any  creditor  not  a  party  who  has  a  lien  on  the 
undivided  share  or  interest  of  any  party.  But  the  court  may  direct  or  dispense  with 
such  a  reference,  in  its  discretion,  where  a  party  produces  a  search  certified  by  the  clerk 
or  by  the  clerk  and  register,  as  the  case  requires,  of  the  county  where  the  property  is  ^ 
situated,  and  it  appears  therefrom,  and  by  the  affidavits,  if  any,  produced  therewith, 
that  there  is  no  such  outstanding  lien. 

Dvtfmtioil.— Code  oiv.  proc.  f  1561.  without  chance;  156  N.  Y.  Supp.  135;  Foster  v.  Foster,  71  Miso.  263,  129 

oricinally  revised  from  R  8.,  pt.  3,  oh.  5,  tit.  3,  1 42,  as  N.  Y.  Supp.  1108. 

am.  by  L.  1830,  eh.  320.  DetemiliiAllOB  of  priority  of  liens. — Hulbert  v. 

Bcnrenee. — Reference  to  asoertain  and  report  fights  Hulbert,  86  Mieo.  062,  140  N.  Y.  Supp.  668. 

and  interests  of  parties  in  premises,  rules  of  dvil  prac-  Vbyure  to  direct  refereiiee.-— Lowe  v.  Leary,  184 

tioe.  247.  App.  Div.  421.  171  N.  Y.  Supp.  637;  Bernstein  v.  Bem- 

^'Seueh.**— -Adams  v.  Stewart,  170  App.  Div.   445,  stem,  188  App.  Div.  276,  176  N.  Y.  Supp.  82a 

§  1039.  Duty  of  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  last  section,  the  referee  must  cause 
a  notice  to  be  published  once  in  each  week  for  six  successive  weeks  in  such  newspaper 
published  in  the  county  wherein  the  place  of  trial  is  designated  as  shall  be  designated 
by  the  court  directing  said  reference,  and  also  in  a  newspaper  t>ublished  in  each  county 
wherein  the  property  is  situated,  requiring  each  person  not  a  party  to  the  action  who, 
at  the  date  of  the  order,  had  a  lien  upon  any  undivided  share  or  interest  in  the  property, 
to  appear  before  the  referee  at  a  specified  place  and  on  or  before  a  specified  day  to  prove 
his  lien  and  the  true  amount  due  or  to  become  due  to  him  by  reason  thereof.  The 
referee  must  report  to  the  court  with  all  convenient  speed  the  name  of  each  creditor 
whose  lien  is  satisfactorily  proved  before  him,  the  nature  and  extent  of  the  lien,  the 
date  thereof  and  the  amount  due  or  to  become  due  thereupon. 

DtftfBtlOB. — Code  civ.  proc.,  1 1562.    as  am.  by  L.  N.  Y.  Supp.  14;  Connor  v.  Connor,  13  N.  Y.  Supp.  402, 

18S7,  ch.  686,  without  chMige;  originally  revised  from  20  Civ.  Proo.  Rep.  308. 

R.  S..  pt  3,  oh.  5.  tit.  3,  f  43.  Soetlon   eited.— Bernstein   v.   Bernstein,    188  App. 

Pakllcfttlon.— O'Grady  v  O'Orady.  55  Hun    40.  8  Div.  276.  176  N.  Y.  Supp.  82a 
N.  Y.  Supp.  278;  Doremus  v.  Doremus,  66  Hun  111,  21 

♦ 

§  1040.  Money  to  be  paid  into  court. 

If  it  appears  by  the  pleadings  or  by  the  evidence  in  the  action  or  by  the  report  that 
there  was,  at  the  date  of  the  order,  any  existing  lien  upon  the  share  or  interest  of  a  party 
in  the  property,  the  interlocutory  judgment  directing  the  sale  must  also  direct  the  officer 
making  it  to  pay  into  court  the  portion  of  the  money  arising  from  the  sale  of  the  share 
or  interest  of  that  party  after  deducting  the  portion  of  the  costs  and  expenses  for  which 
it  is  liable. 


DertnttlDa.— OmIs  civ.  proc,  1 1563,  without  ohancs;     68,  53  N.  Y.  Supp.  1067;  T 
orisinally  rsvised  from  R.  S.,  pt.  3,  ch.  5,  tit.  3.  |44.  492.  61  N.  Y.  Supp.  60a 

Uen  off  JadmieBte.— Kelbr  v.  Werner.  34  Add.  Div. 


1067;  Traacy  v.  EUis,  45  App.  Div. 
_  492.  61  N.  Y.  Sue 

Off  JodgmeBte.— Kelly  v.  Werner,  34  App.  Div. 


§  1041.  Application  for  money. 

Where  money  is  paid  into  court,  in  a  case  specified  in  the  last  section,  the  party  may 
apply  to  the  court  for  an  order  directing  that  the  money,  or  such  part  thereof  as  he 
claims,  be  paid  to  him,  and  the  court  must  make  such  an  order  as  justice   requires* 
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.;  orinuUy  »-      ud  tt»  o>n  and  (iiinoiitia 

,  ,..  -. , ,  ,  „,  ud  fint  oLiiua      BtaU   finaaos    L,    If    41i 

vf  1 4a.  30-34. 

§  1042.  Payment  of  incumbrancflB. 

When  the  whole  amount  of  the  uasadsfied  lieos  upon  an  undivided  share,  n 
existmg  at  the  date  of  the  order  of  reference,  has  been  ascertained,  the  court  n 
the  portion  of  the  money  so  paid  into  court  on  account  of  that  share  to  be  c 
among  the  creditors  havii^  the  liens,  according  to  the  priority  of  each  of  then 
the  incumbrancer  is  not  a  party  to  the  action,  the  clerk  or  other  officer  by  wl 
is  paid  oS  must  procure  satisfaction  thereof  to  be  acknowledged  or  proved,  e 
by  law,  and  must  cause  the  incumbrance  to  be  duly  satisfied  or  caneelled 
The  expense  of  so  doing  must  be  paid  out  of  the  portion  of  the  money  in  cou 
ing  to  the  party  by  whom  the  incumbrance  was  payable. 

ItatratiNk— Cods  SIT.  pn»..  f  ISSS,  wiUuut  ohun;  Ulbti  of  poiabMW  mt  ansBtlMi  M 

oiigiiully  nvu«dfn>aiR.S.,  PC,  3,  ob.5.  tit.  3.  |HT.  4S.      <r.  HiUbert,  Sa  HIk.  S3J,  1*9  N.  Y.  Snpp.  5 

§  1M3.  Other  parties  not  to  be  delayed. 

The  proceedii^  to  ascertain  and  settle  the  liens  upon  an  undivided  share 
affect  any  other  party  to  the  action  or  delay  the  paying  over  or  investing  of 
or  for  tJie  benefit  of  any  other  party  upon  whose  share  or  interest  in  the  prop 
does  not  appear  to  be  any  existing  lien. 


„_.     l«  dv.  pITK..  f  1968.  without  ohuia  of  nitHtuios;  orinnmlly  rsvUsi  from  R.  3.. 

ttt.  3.  149. 

§  1014.  When  land  to  be  sold  free  from  decedeat's  debts. 

Where  the  interlocutory  judgment  directs  a  sale  of  the  premises  sought  to 
tioned  or  of  some  part  thereof,  the  judgment,  in  the  discretion  of  the  court,  i 
that  the  premises  so  sold  shall  be  free  from  the  lien  of  every  debt  of  any  such 
except  debts  which  were  a  lien  upon  the  prenusea  before  the  death  of  such 

■Mrlraaon^-Code  dr.  proe..  i  1538,  uth  mataaat.       L.  ISVS.  ob.  TS,  L.  1B05.  oh.  693,  L.  11109,  oh. 
nwritlsn  without  chiuis  of  wbiUuin.     1 193S,  u  Bm.      oh.  305. 
by  L.  1S90,  eh.  We,  L.  1890.  oh.  2n,  h.  1897,  nh.  730. 

g  1046.  When  proceeds  to  be  paid  into  court. 

When  the  action  is  brought  before  eighteen  months  have  elapsed  from  th< 
of  letters  of  administration  or  letters  testamentary,  as  the  case  may  be,  upon  tin 
a  decedent  from  whom  the  plaintifi  derived  his  tjtie,  and  the  interlocutory 
directs  that  the  premises  shall  be  sold  free  from  the  lien  of  d^ts,  the  final 
shall  direct  that  the  proceeds  of  the  sale  remfuning  after  the  payment  of 
referee's  fees,  expenses  of  s^e,  taxes,  assesanients,  water  rates,  and  liens  i 
before  the  death  of  the  decedent,  including  any  sum  allowed  to  a  widow  in  e 
of  her  right  of  dower,  therein  directed  to  be  paid,  be  pud  forthwith  into  coi 
referee  making  such  sale  by  depositing  the  same  with  the  county  treasurer  of  1 
in  which  the  trial  of  the  action  is  placed,  to  the  credit  of  the  parties  entitl< 
to  await  the  further  order  in  the  pranises.  Where  the  action  is  brought  befoi 
months  have  elapsed  from  the  granting  of  letters  of  administration  or  letters 
tary,  as  tlie  case  may  be,  upon  the  estate  of  a  deceased  person,  who,  if  livi 
be  «  party  to  the  action,  and  the  interlocutory  judgment  directs  that  the  prei 
6e  sold  free  from  the  lien  of  debts,  the  final  j  udgment  shall  direct  that  the  si 
proceeds  of  such  sale,  which  would  have  been  his,  if  living,  be  paid  into  cou 
referee,  by  depositing  the  same  with  such  county  treasurer  to  await  the  fui 
in  the  premises. 

r.   woo..   I  liras^  ■annlh   ud       189S,  di.  7B.  L.  19(0.  eh.  683.  L.  1909,  A. 
I,  eh.  377.  1 

§  1046.  Disposition  oi  deposit 

Upon  the  certificate  of  the  sum^ate  of  the  county  of  which  any  such  deooi 
resident  at  the  time  of  his  death,  showing  that  eighteen  months  have  elapeet 
inuing  of  letters  testamentary  or  letten  of  admimstration,  as  the  case  maj 
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the  estate  of  said  decedent,  and  that  no  proceedings  for  the  mortgage,  leaae  or  sale  of 
the  real  property  of  such  decedent  for  the  pasnnent  of  his  debts  or  funeral  expenses, 
or  both,  is  pending,  and  upon  the  certificate  of  the  county  clerk  of  the  county  where 
the  real  property  sold  under  the  interlocutory  judgment  is  located,  showing  that  no 
notice  of  pendency  of  action  in  respect  to  such  real  property  has  been  filed  in  his  office, 
the  court  wherein  the  final  judgment  was  made  shall  niake  an  order,  upon  the  applica- 
tion of  any  party  to  such  action,  directing  the  county  treasurer  to  pay  to  such  party 
from  such  deposit  the  amount  to  which  he  is  entitled  under  the  final  judgment,  with 
the  accumulation  thereon,  if  any,  less  the  fees  of  the  county  treasurer. 

Dertvatton.— Code  civ.  pioe.,  f  1538.  ninth  Mntenoe,      oh.  509,  L.  1806.  oh.  277,  L.  1897.  oh.  726.  L.  1898.  oh. 
without  chaago  of  subetanoe.    f  1538,  m  am.  by  L.  1890.      78.  L.  1905.  oh.  662.  L.  1909,  eh.  428.  L.  1918,  oh.  305. 

§  1017.  Withdrawal  of  deposit 

Any  party  to  such  action,  at  any  time  after  final  judgment,  upon  notice  to  the  exec- 
utors or  administrators  of  the  decedent  from  whom  the  party  applying  derived  his 
share  or  interest,  may  apply  to  the  court  in  which  such  action  is  pending  for  leave  to 
withdraw  the  deposit  or  the  share  of  the  deposit  adjudged  in  ihe  final  judgment  to 
belong  to  him;  and,  upon  such  application,  the  court,  in  its  discretion,  may  make  an 
order  directing  the  county  treasurer  to  pay  over  to  such  party  the  deposit,  or  the  share 
of  the  deposit,  adjudged  in  the  final  judgment  to  belong  to  him,  but  such  order  shall 
not  be  made  imtil  such  party  shall  have  furnished  a  bond  to  the  people  of  the  state  of 
New  York  in  the  penalty  of  twice  the  amount  of  the  deposit  sought  to  be  withdrawn, 
with  two  or  more  good  and  siifficient  sureties,  approved  by  the  judge  or  justice  of  the 
court  making  such  order,  and  filed  with  such  approval  in  the  office  of  the  clerk  of  the 
coimty  in  which  such  action  is  pending,  to  the  effect  that  such  party  so  withdrawing 
the  deposit  will  pay  any  and  all  claims,  not  exceeding  the  amount  of  the  deposit,  when 
thereunto  required  by  order  of  the  court  or  by  order  of  the  surrogate  or  of  the  surro- 
gate's court  in  a  proceeding  to  mortgage,  lease  or  sell  the  real  property  of  such  dece- 
dent. Where  a  final  accounting  has  been  had  in  the  estate  of  such  decedent  in  a  surro- 
gate's court,  and  certified  copies  of  the  account  and  decree  of  final  settlement,  showing 
that  all  of  the  debts  of  the  decedent  have  been  paid  in  full,  is  filed  with  the  court 
having  jurisdiction  of  the  fund,  the  court  may  dispense  with  the  giving  of  a  bond. 

DerlfmtlOB.— Code  dr.    pioo.,    S  1538.    tenth   and     726.  L.  1393,  oh.  78.  L.  1905.  oh.  662,  L.  1909.  oh.  428, 
deveiith  aenteDnee,  without  ohaaoe  of  aubstanoe.    {  1533.     L.    1918,   oh.   305. 
aa  am.  by  L.  1890,  oh.  509,  L.  1896.  oh.  277,  L.  1897. 

§  1048.  When  proceeds  payable  directly  to  parties. 

Where  final  judgment  shall  be  rendered  in  any  action  for  partition  after  eighteen 
months  have  elapsed  from  the  granting  of  letters  of  administration  or  letters  testamen- 
tary, as  the  case  may  be,  upon  the  estate  of  the  decedent  from  whom  the  plaintiff  derived 
title,  and  the  premises  shall  have  been  sold  free  from  the  lien  of  debts,  then,  upon 
producing  to  the  court  the  certificate  of  the  surrogate  of  the  county  in  which  the  dece- 
dent was  at  the  time  of  his  death  a  resident,  showing  that  eighteen  months  have  elapsed 
since  the  issuing  of  letters  of  administration  or  letters  testamentary,  as  the  case  may- 
be, upon  the  estate  of  such  decedent,  and  that  no  proceeding  for  the  mortgage,  lease 
or  sale  of  the  real  property  of  the  decedent  for  the  payment  of  his  debts  or  funeral 
expenses,  or  both,  is  pending,  and  upon  the  certificate  of  the  clerk  of  the  county  where 
the  real  property  sold  under  the  interlocutory  judgment  is  located^  showing  that  no 
notice  of  pendency  of  action  in  respect  to  such  real  property  has  been  filed  in  his  office, 
the  court  rendering  the  final  judgment  shall  direct  the  payment  of  the  different  shares 
to  the  several  parties  entitled  thereto;  except  that  the  share  of  a  deceased  person,  who, 
if  living,  should  be  a  party  to  the  action,  shall  be  paid  into  court,  imless  eighteen  months 
have  also  elapsed  since  the  granting  of  letters  of  administration  or  letters  testamentary, 
as  the  case  may  be,  upon  the  estate  of  said  last  mentioned  deceased  person,  and  like 
certificates  of  the  surrogate  and  county  clerk  are  produced  to  the  court. 

lJ5lJ»tt©n.--Code  dv.  pioo,.  1 1538,  last  aentenoe.  oh.  609.  L.  1896,  ch.  277.  L.  1897.  oh.  726,  L.  1898.  oh. 
wltiMMxiohaiifeoltiibataiiee.    f  1688,  aa  am.  by  L.  1800,      78,  L.  1906.  oh.  662,  L.  i009,  oh.  4SS,  L.  lOlS.  0^/305. 

§  1M9.  Sale  or  exception  of  dower  interest. 

Where  a  party  has  an  existing  right  of  dower  in  the  entire  property  directed  to  be 
sold,  at  the  time  when  an  interlocutory  judgment  for  a  sale  is  rendered  in  au  action 
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for  partition,  the  court  must  consider  and  determine  whether  the  interests  of  all  the 
parties  require  that  the  right  of  dower  should  be  excepted  from  the  sale  or  that  it  should 
be  sold. 

Dertfstlaii. — Code  civ.  pxoo.,  f  1567,  without  change;  orisinaUy  reviaadxfiDai  R.  S.,  pt.  3,  oh.  6,  titw  B,  {  SO. 

§  1060.  Effect  of  sale  of  dower  interest  in  entire  property. 

If  a  sale  of  the  property,  including  the  right  of  dower,  is  directed,  the  interest  of  the 
party  entitled  to  the  right  of  dower  shall  pass  thereby;  and  the  piuwhaser,  his  heirs 
and  assigns,  shall  hold  the  property  free  and  discharged  from  any  claim  by  virtue  of 
that  right.  In  that  case,  the  dowress  is  entitled  to  receive  from  the  proceeds  of  the 
sale  of  the  whole  property  a  gross  sum  in  satisfaction  of  her  right  of  dower,  or  to  have 
one-third  of  those  proceeds  paid  into  court  for  the  purpose  of  being  invested  for  her 
benefit,  as  prescribed  in  the  next  section  with  respect  to  the  dowress  of  an  undivided 
shareir 

Deiivatloii. — Code  dv.  proc.,  {  1568,  without  change;  originally  revieed  from  R.  S.»  pt.  3,  ch.  5,  tit.  3,  S  51. 

§  1061.  Disposition  of  money  belonging  to  tenant  of  particular  estate  in  un- 
divided share  sold. 

A  party  to  an  action  for  partition  who  has  a  right  of  dower,  or  is  a  tenant  for  life 
or  for  years,  in  or  of  an  undivided  share  of  the  property  sold,  is  entitled  to  receive  from 
the  proceeds  of  the  sale  a  gross  sum  to  be  fixed  according  to  the  principles  of  law  applicable 
to  annuities,  in  satisfaction  of  his  or  her  estate  or  interest.  The  written  consent  of  the 
party  to  receive  such  a  gross  sum,  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  must  be  filed  at  the  time  of  or  before  the  filing  of  the  report 
of  sale;  otherwise  the  court  must  direct  that,  out  of  the  proceeds  of  the  sale  which  belong 
to  the  undivided  share  to  which  the  estate  or  interest  attaches,  one-third,  in  case  of  a 
dowress,  and  in  any  other  case  arising  under  this  section,  the  entire  proceeds,  or  such 
a  proportion  thereof  as  fairly  represents  the  interest  of  the  holder  of  the  particular  estate, 
be  paid  into  court  for  the  purpose  of  being  invested  for  his  or  her  benefit. 

DwlTStton.— Code  otr.  proc,  S  1560.  ae  am.  by  L.  y.  Powell.  3  App.  Div.  318.  38  N.  Y.  Supp.  196;  Valen- 

1913,  ch.  450,  first  two  aentenoee,  without  change;  origin-  tine  v.  Hutchinoon.  43  Mine.  314,  88  N.  T.  Supp.  862. 

aUv  revised  from  R.  S.,  pt.  3.  ch.  5.  tit.  3,  If  5^^.  Admeasurement  of  dower.— Rrder   v.    Kennedy. 

h  jBcfetenee. — Gross  sum  in  payment  of  dower,  how  166  App.  Div.  146,  151  N.  Y.  Supp.  1036;  McLear  v. 

determined,  rules  oi  civil  pr.ictiee,  243.  Balmat.  194  App.  Div.  827.  184  N.  Y.  Supp.  036. 

Consent.— Ryder  v.  Kennedy,  224  N.  Y.  407;  Wood  Section  dted.— Sperchuto  v.   New  York  Int.   Ry. 

Co.,  186  App.  Div.  145,  173  N.  Y.  Supp.  834. 

§  1052.  Consent  by  guardian  or  committee  of  tenant  of  particular  estate  to 
accept  gross  sum. 

If  it  shall  appear  to  the  court  that  the  tenant  for  life  or  for  years,  or  the  widow,  is 
an  infant,  lunatic  or  otherwise  incompetent,  and  that  a  general  guardian  or  committee 
has  been  duly  appointed,  upon  proof  that  it  will  be  for  the  best  interest  and  advantage 
of  the  estate  of  such  infant  or  lunatic  or  incompetent  person,  the  court  may  authorize 
and  direct  such  guardian  or  committee,  in  the  name  of  such  infant,  lunatic  or  incom- 
petent person,  having  such  estate  for  life  or  years,  or  dower  right,  to  execute  an  instru- 
ment under  seal,  acknowledged  or  proved  and  certified  in  like  manner  as  a  deed  to  be 
recorded,  whereby  such  guardian  or  committee  shall  consent  to  accept  in  lieu  of  such 
estate  or  dower  a  sum  to  be  ascertained  by  the  court  as  provided  in  the  last  preceding 
section,  according  to  the  principles  applicable  to  life  annuities;  and  upon  presentation  of 
such  an  instrument  to  the  court,  the  value  of  the  estate  for  life  or  for  years  or  dower 
80  ascertained  by  it  shall  be  paid  to  such  guardian  or  committee.  Such  instrument 
shall  have  the  same  f orc^  and  effect  as  a  deed  or  instrument  executed  and  acknowledged 
by  a  competent  person  or  a  person  of  full  age. 

Oefflfntion.^-Code  dv.  proe.,  1 1569,  as  am.  by  L.  itanoe;  originaUy  teviaed  from  R.  S.,  pt.  3,  eh.  6.  tit.  8, 
1913,  ch.  450,  last  two  aentenoesy  without  ohan«e  of  sub-     (1 62-64. 

§  1068.  Interest  of  owners  of  future  estates,  in  proceeds  of  sale,  to  be  pro- 
tected. 

Where  it  appears  that  a  party  to  the  action  has  ah  inchoate  right  of  dower  or  any 
other  future  right  or  estate,  vested  or  contingent,  or  that  any  person  or  persons  not  in  being 
who  by  any  contingency  may  become  entitled  to  any  interest  or  estate  in  the  property 


art.  64  ACTION  JX)R  PARTITION  {§  1064-1058 

sold,  the  court  must  fix  the  proportional  value  of  the  right  or  estate,  according  to  the 
law  applicable  to  annuities  and  surivorships,  or  set  aside  so  much  of  the  proceeds  of 
sale  to  which  the  contingency  attaches,  and  must  direct  that  proportion  of  the  proceeds 
of  the  sale  to  be  invested,  secured  or  paid  over,  in  such  manner  as  it  deems  calculated 
to  protect  the  rights  and  interests  of  the  parties. 

DwlTStlaii. — Code  dv.  proo.,  f  1570,  m  am.  bv  L.  Inelioate  dower. — ^Bell  v.  Ooldins.  161  App.  Diy. 
1892.  eh.  581.  without  cfaao«e:  originaUy  reyiMd  from  945,  136  N.  Y.  Supp.  278,  affd.,  211  R.  Y.  507;  Joidan 
L.  1840.  ch.  177,  U-  v.  Van  Eppa,  19  Hun  526. 

§  1054.  Married  yroman  may  release  her  interest 

A  married  woman  may  release  to  her  husband  her  inchoate  right  of  dower  in  the 
property  directed  to  be  sold,  by  a  written  instrument,  duly  acknowledged  by  her  and 
certified,  as  required  by  law  with  respect  to  the  acknowledgment  of  a  conveyance  to 
bar  her  dower;  which  must  be  filed  with  the  clerk.  Tfiereupon,  the  share  of  the  proceeds 
of  the  sale  arising  from  her  contingent  interest  must  be  paid  to  her  husband. 

Derlfstlon. — Code  dv.  proc,  {  1571.  without  change;  ftefereoee.— General  provlsionB  relating  to  release 
origmally  reviaed  from  L.  1840.  oh.  177,  {  2.  of  bar  of  dower,  real  property  1..  H  196-199.  i^06.  207. 

§  1066.  Unknown  owners  to  be  protected. 

If  a  person  entitled  to  an  estate  or  interest  in  the  property  sold  is  made  a  party  as 
an  unknown  defendant,  the  court  must  provide  for  the  protection  of  his  rights,  as  far 
as  may  be,  as  if  he  was  known  and  had  appeared. 

DertfStioil. — Code  dv.  proe.,  1 1572,  without  change;  N.  Y.  Supp.  877;  Fox  v.  Fee,  24  App.  Div.  314,  323.  49 
onginaliy  revised  from  R.  S^  pt.  3»  oh.  5,  tit.  3,  f  55.  N.  Y.  Supp.  292. 

Ui  gWMnl.— Caoey  v.  Caoey.  19  App.  Div.  219,  45 

§  1056.  Credit  on  sale. 

The  court,  in  the  interlocutory  judgment  for  a  sale,  must  direct  the  terms  of  credit 
jvhich  may  be  allowed  for  any  portion  of  the  purchase-money,  of  which  it  thinks  proper 
to  direct  the  investment,  and  for  any  portion  of  the  purchase-money  which  is  required 
to  be  invested  for  the  benefit  of  a  person,  as  prescribed  in  this  article.  The  portion  of 
the  purchase-money  for  which  credit  is  so  allowed  must  always  be  secured  at  interest 
by  a  mortgage  upon  the  property  sold,  with  a  bond  of  the  purchaser;  and  by  such  addi- 
tional security,  if  any,  as  the  court  prescribes.  The  officer  making  ihe  sale  may  take 
separate  mortgages  and  other  securities  in  the  name  of  the  county  treasurer  of  the 
county  in  ^idiich  the  property  is  situated  for  such  conveniait  portions  of  the  purchase- 
money  as  are  directed  by  the  court  to  be  invested;  and  in  the  name  of  the  owner,  for 
the  share  of  any  known  owner  of  full  age  who  desires  to  have  it  invested. 

Dertfsttoil. — Code  dv.  proc.,  U  1573,  1574,  1575,  without  change;  originaUy  revised  from  R.  8.,  pt.  3.  ch. 
6,  tit.  3.  {f  38-40,  reepeeUvely. 

§  1067.  Report  of  sale. 

Immediately  after  completing  t^e  sale,  the  officer  making  it  must  file  wit^  the  clerk 
his  report  thereof  under  oath,  containing  a  description  of  each  parcel  sold,  the  name 
of  the  purchaser  thereof  and  the  price  at  which  it  was  sold. 

Dwifftttoii. — Code  oiv.  proc,  {  1576«  without  change;  ori^nally  reviaed  from  R.  S.,  pt.  3,  ch.  5,  tit.  3,  {  59. 

§  1068.  Final  judgment  after  confirmation  of  sale. 

*  * 

If  the  sale  is  confinned  by  the  court,  a  final  judgment  must  be  entered  confinning  it 
accordingly,  directing  the  officer  making  it  to  execute  the  proper  conveyances  and  take 
the  proper  securities  pursuant  to  the  sale,  and  also  directing  concerning  the  application 
of  the  proceeds  of  the  sale.  Such  a  final  judgment  is  binding  and  conclusive  upon  the 
same  persons  upon  whom  a  final  judgment  for  actual  partition  is  made  binding  and 
conclusive  by  this  article;  and  it  effectually  bars  each  of  those  persons  who  is  not  a  pur- 
chaser at  the  sale  from  all  right,  title  and  interest  in  the  property  sold. 

Derlmttoii.— Code  oiv.  |hoc,  |  1577.  without  ohange  Y.  Supp.  146;  Reed  v.  Reed,  46  Hun  212,  affd..  107  N. 

of  eubetanoe;  originaUy  revised  from  R.  S..  pt.  3,  oh.  6,  Y.  545. 

ttt  3.  H  60.  61a.  and  ^  of  61b;  L.  1830.  ch.  320.  1 45.  TItte  of  purehaMT.— Brooks  v.  Davey,  IQO  N.  Y. 

^"^           • — ^FSnal  judgment  and  its  effeot  providing  495. 


for  the  partition  of  lands.  C.  P.  A.,  {f  217.  1033.  PnHsttee.— FarreU  v.  Noel.  17  App.  Div.  319,  322,  45 

Intaot  9t  Metkrn.— WoodhuU  v.  LttOe*  102  N.  Y.     N.  Y.  Supp.  207;  Latourette  v.  Latoureite,  25  App.  Div. 
165;  Laforge  v.  Latountte,  129  App.  Div.  447.  114  N.      145.  43  N.  Y.  Supp.  1076. 
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incumbrancers  of  final  judgment  after  confirmation  of  sale. 

IB  &lso  a  bar  against  each  person  not  a  party,  who  at  the  time 
3  a  general  lien  by  judgment  or  decree  on  tiie  undivided  share 
[  notice  was  given  to  appear  before  the  referee  and  make  proof 
1  this  article,  and  also  against  each  person  made  a  party  who 

on  any  such  undivided  share  or  interest;  but  a  person  having 
ipearing  of  record  at  the  time  of  the  filing-of  the  notice  of  the 
who  is  not  made  a  party,  is  not  affected  by  such  judgment. 

{  I57S,  u  (Un.  Inr  L.  1SB3,  Effect  of  ■eetfon— WlnfieM  v.  auooo,  40  App.  DtT. 
Muu;  onciiul(]F  nvued     99,  57  N.  ¥.  Supp.  M3. 

lb :  L.  IS30.  cb.  320,  (  45.         Kffeet  at  imla  no  prliw  aecntlDB  nto.— Hulb«K  r. 
Hulbsrt.  SS  Mum.  SaaTlM  N.  Y.  Supp.  US. 

ion  and  expenses  of  sale ;  how  paid. 

.  canfiimii^  a  sale  is  rendered,  the  coste  of  each  party  to  the 
the  sale,  including  the  officer's  fees,  must  be  deducted  from  the 
id  each  party's  costs  must  be  paid  to  bis  attorney.  But  the 
aay  direct  that  the  costs  and  expenses  of  any  trial,  reference  or 
hctjon  be  paid  out  of  the  share  of  any  party  in  the  proceeds,  or 
gainst  any  party  therefor.  Where  a  proportion  of  tiie  proceeds 
iiod  for  the  benefit  of  any  pereon,  as  prescribed  in  any  provision 
luut  thereof  must  be  detennined  by  the  residue  of  the  entire 
T  deductii^  the  costs  and  expenses  chargeable  against  them. 

.  1 1679,  wiUiDut  chuKs;         AniBitilBtCM  deTendut.— Hkley  t.  Sheridu.  IW 

,  _i    .  .=.  .,  .  =n  N.YTsai.rfi.  IM  App.  Div.  903.  ICON.  Y.  Supp.  1119. 

To  raTo^a.— sunn  v.  Pa,t<>n,  29  N.  Y.  Supp.  T7U,  33 

rarinent. — Hendengn  v.  Ssott.  43  Bim  23;  Flynn  v. 
Kennedy,  02  Bud  29.  IS  N.  Y.  Supp.  361;  McKeims  t. 
Duffy,  6i  Hun  BB7.  19  N.  V.  Supp-  MS. 


1  of  proceeds;  duties  of  officer  miiiring  gale. 

le,  after  deducting  therefrom  the  costs  and  expraises  chargeable 
immediately  awarded  to  the  parties  whose  rights  and  interests 
□rtion  thereto.  The  sum  chargeable  upon  any  share  to  satisfy 
paid  to  the  creditor,  or  retained,  subject  to  the  order  of  the 
er,  except  as  otherwise  prescribed  in  this  article,  must  be  piud 
e  sale,  to  the  party  ownin;;  the  share  or  his  legal  representatives 
e.  Within  sixty  days  after  the  entry  of  -final  judgment,  unless 
ly  an  order  of  the  court  entered  in  the  office  of  the  clerk  within 
icer  making  the  sale  must  file  with  the  olerk  his  report  under 
>f  the  proceeds  of  the  sale,  accompanied  by  the  vouchers  of  ths 
;nts  were  ordered  to  be  made. 

«..  i  ISSa  M  un.  by  HaUce  Of  dIttrfklltlaB.— OuwitT  Tnmt  Ca  v. 
t:  onipiiBlly  reviaed  lima     Schmidt,  1S7  Jipp,  Div.  661,  175  S.  Y.  Supp.  eoe. 

Farment  of  etedHon^-^Jouffnt  t.  Loppia,  20  App. 
iWd.  55  N.  Y.  412;  Smith     Div.  45S,  46  N.  Y.  Bupp-  Sia 

Y.  Supp.  614;  Johnson  *.  Farment  of  moHnn. — Bellu  v.  Antiid^,  S4  Hud 
pp.  1020:  Nobli  V.  Cnun-     ZS2.  32  N.  Y.  Supp.  Sfs. 

rmrmcBt  to  ■ttonwr-— LytliaM  v.  Smith.  140  N.  y. 
442;  Conner  v.  Welwn,  Z7  Mini.  444,  5S  N.  Y.  Supp.  213. 

taxes,  assessments  and  water  rates  out  of  proceeds  of  sale. 

idered  in  an  action  for  partition  directs  a  sale  of  the  r«al  prop- 
the  sale  must  pay  out  of  the   proceeds,  unless  the  judgment 

es,  assessments  and  water  rates,  which  are  liens  upon  the  prop- 

le  property  sold  from  any  sales  for  unpud  taxes,  assessmenta  or 
not  apparently  become  absolute.    The  sums  necessary  to  make 

lemptions  are  deemed  expenses  of  the  sale,  within  the  meaning 

icd  in  any  provision  of  tiiis  article, 

.  t  ISTS.  io  far  u  nlntea  to  320.  823:  Mortui  v,  FullertoD.  9  App.  Div.  333,  41  N  Y 
I  L  ISTO,  ch.  717, 12.  Supp,  465;  Oreene  v.  Buuiick,  23  App,  Div.  103.  48  N  Y 
.c».178App.  DiT.S94,  les  Supp.  374;  Burker  v.  .Miller,  32  App.  DJv.  3«,  63  N.  Y. 
"- —  —  "- "-niMn«,10SApp.  Dlv.3ai,94N.Y. 


ilitthewB,  49  App.     Supp.  1^, 


.  113N.Y.     App.  Div,  83,  SB 


JnOleUl  dietriet.— Coudert  v.  Huentel,  SO 
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§  1063.  Shares  of  ii 

Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  is  an  infant,  such  portion 
may  be  disposed  of  as  follows: 

1.  The  court  may  direct  it  to  be  invested  in  permanent  securities  in  the  name  and 
for  the  benefit  of  the  infant,  or  it  may  direct  it  to  be  paid  over  to  the  general  guardian 
of  the  infant  when  the  guardian  shall  have  executed  to  such  infant  a  bond  with  two 
sureties  which  shaU  be  approved  by  the  court;  or, 

2.  If  any  of  the  moneys  arising  from  the  proceeds  of  such  sale  shall  have  been  paid 
to  the  county  treasurer,  and  on  due  proof  that  such  money  has  remained  uninvested 
in  permanent  securities  for  the  space  of  three  months,  the  court  may  direct  the  same 
to  be  paid  to  the  general  guardian  of  such  infant  upon  his  giving  an  undertaking  in  an 
amount  and  with  securities  satisfactory  to  the  court  for  the  faithful  execution  of  his 
trust;  or 

3.  In  the  case  of  an  infant  residing  without  the  state  and  having  in  the  state  or  country 
where  he  or  she  resides  a  general  guardian  or  person  duly  appointed  under  the  laws  of 
such  state  or  coimtiy  to  the  control,  and  entitled  by  the  laws  of  such  state  or  country 
to  the  custody,  of  the  money  of  such  infant,  the  court,  upon  satisfactory  proof  of  such 
facts  and  of  the  sufficiency  of  the  bond  or  security  given  by  such  general  guardian  or 
person  in  such  state  or  country  by  the  certificate  of  a  judge  of  a  court  of  record  of  such 
state  or  country,  or  otherwise,  may  direct  that  the  portion  of  such  infant  arising  upon 
such  sale  shall  be  paid  over  to  such  general  guardian  or  person. 

DcrlTstton. — Code  mv.  proc.,  S 1581,  m  am.  by  L.  1887,  IiiTei tment  of  InAmti'  sharet. — ^Thunton  v.  Wilbur 

eh.  482,  L.  1892,  ch.  658,  L.  1897.  oh.  602,  without  chftDce  Trust  Co.,  7  Mise.  392.  27  N.  Y.  Supp.  923;  Flynn  v. 

of  aubstanoe;  the  orin&al  lectioii  was  derived  from  R.  S.,  Lynch,  23  Civ.  Proc.  R^.  369. 
pt.  3.  ch.  5,  tit.  3.  i  m7 

§  1064.  Shares  of  unknown  and  a,b8ent  owners. 

Where  a  person  has  been  made  a  defendant  as  an  unknown  person,  or  where  the 
name  of  a  defendant  is  unknown,  or  where  the  summons  has  been  served  upon  a  defend- 
ant without  the  state  or  by  publication,  and  he  has  not  appeared  in  the  action,  the 
court  must  direct  his  portion  to  be  invested  in  permanent  securities  at  interest,  for  his 
benefit,  until  claimed  by  him  or  his  legal  representatives. 

DwlTfttioiu — Code   ety.   proc.,    { 1582,    as   am.    by  the  county  treasurer  and  unclaimed  for  twenty-five  yearn, 

L.  1889,  ch.  39.  L.  1891.  ch.  365.  L.  1893.  oh.  803.  fint  C.  P.  A.,  i  1065. 

clause,  without  change;  originaUy   revised   from  R.  S.,  In  SMKcral. — Casey  v.  Casey,  19  App.  Div.  219,  45 

pt  3.  ch.  5.  tit.  3,  f  65.  N.  Y.  Supp.  877. 

Bcfcrencc. — Shares  of  unknown  parties  deposited  with 

§  1066.  Prestiinption  of  deafh  of  unknown  heirs. 

Where  in  any  action  of  partition  in  this  state  any  portion  of  the  proceeds  of  ihe  sale 
of  real  property  is  or  has  been  paid  into  court,  or  paid  to  the  treasurer  of  any  county 
for  any  unknown  heirs,  and  has  remained  unclaimed  for  twenty-five  years,  after  such  pay- 
ment by  any  person  entitled  thereto,  the  lapse  of  twenty-five  years  after  such  payment  raises 
the  presumption  of  the  death  of  such  unknown  heirs  at  the  time  of  the  sale  of  such 
real  property  and  before  such  payment,  and  after  the  lapse  of  twenty-five  years  after 
such  payment  it  shall  be  presumed  that  there  were  no  such  unknown  heirs  living  at  the 
time  of  such  sale  or  payment,  and  in  any  action  or  proceeding  taken  for  the  purpose 
of  distributing  and  paying  over  such  proceeds,  all  such  unknown  heirs  are  presumed 
and  they  shall  be  presumed  to  have  been  dead  at  the  tune  of  such  sale  and  before  such 
payment  into  court,  or  to  *be  treasurer  of  any  county. 

DcrtfatlOll«— Code  civ.  proc.,  f  841.  as  am.  by  L.  1889,  Applle»tloii.— People  ex  reL  Miller  v.  Hyder,  124  N.  Y. 

'*):  40,  L.  1891.  ch.  364,  L.  1918,  ch.  318,  last  sentence,  500.  rcvg.  58  Hun  407,  12  N.  Y.  Supp.  48;  People  ex  rel. 

ithout  change;  originaUy  revised  fnm  R.  8.,  pt.  8,  oh.  1,  QriJBn  v.  Ryder,  65  Hun  175,  19  N.  Y.  Supp.  977. 
>^  5, 1  6. 

i  1066.  Judicial  inquiry  as  to  unknown  heirs  with  reference  to  disposition  of 
ndaimed  proceeds. 

But  after  the  lapse  of  twenty-five  years  from  the  time  of  the  payment  into  court  or 

the  treasurer  of  any  county  of  any  portion  of  the  proceeds  of  the  sale  of  real  property 

unknown  heirs,  heretofore  or  hereafter  to  be  made  in  any  action  of  partition,  with- 

i  any  claim  therefor  having  been  made  by  any  person  entitled  thereto,  and  upon 

^  Sa  in  onginal. 
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there  being  made  and  presented  to  the  court,  at  a  apecial  term  thereof,  proof,  by  pet 
tioa  or  otherwise,  showing  to  the  s&tiafactioa  of  the  court  that  due  inquiry  for  sue 
unknown  heirs  or  their  representatives  has  been  made  and  that  they  cfumot  be  fouu 
and  that  no  claim  has  been  made  for  eucb  portion  of  said  proceeds  by  any  person  entitle 
thereto,  proceedings  shall  thereupon  be  taken  in  said  court  and  an  investigation  ha 
therdn  as  to  the  heirship,  death  or  whereabouts  of  such  imknown  heirs  or  their  repn 
sentatives,  and  as  to  the  known  heirs  of  the  ancestor  of  such  unknown  bars,  the  nei 
of  kin,  representatives  fmd  distributees  of  such  known  heirs,  and  as  to  all  persons  intei 
ested  in  such  proceeds,  and  their  respective  interests  therein,  and  the  eaid  court,  b 
an  order  made  in  the  action,  shall  direct  that  a  notice  entitled  in  the  action  and  signe 
by  the  petitioner  or  his  attorney,  and  directed  to  such  unknown  heirs  or  their  repn 
sentatives,  and  to  known  heirs,  their  next  of  kin,  representatives  or  distributees,  an 
all  persons  interested  in  such  proceeds,  be  served  upon  them  by  the  pubhcation  thereo 
the  same  to  be  published  once  in  each  week  for  six  successive  weeks  in  a  newspapc 
published  in  the  county  where  the  action  was  brought,  and  in  such  other  newspap^ 
as  the  court  may  direct,  ordering  and  requiring  such  unknown  heirs  or  their  represeni 
atdves,  and  all  known  heirs,  their  next  of  kin  or  representatives,  and  all  persons  intereste 
in  such  proceeds,  and  each  of  them,  to  be  and  appear  in  said  court  at  a  special  ten 
thereof  at  a  time  and  place  to  be  specified  in  said  order  and  notice,  and  at  least  six  week 
from  the  date  of  the  first  pubhcation  of  such  notice,  to  then  and  there  establish  the: 
heirship  and  identity,  kinship  and  interest,  and  submit  any  proof  as  to  such  unknown  heii 
or  their  representatives,  and  the  known  heirs,  their  next  of  kin,  representatives  or  distrit 
utees,  and  all  persons  interested  and  their  interest  in  such  proceeds,  they  may  desin 
and  that  in  case  of  their  default  in  so  doing,  that  the  said  proceeds  will  be  distribute 
and  paid  over  to  the  known  heirs  of  the  ancestor  from  whom  such  unknown  h«ra  derive 
title  thereto,  and  to  their  heirs,  next  of  kin,  repreaentativea,  distributees  and  assigni 
and  they  and  each  of  them  shall  thereafter  be  forever  barred  of  and  from  all  and  ever 
cause  or  causes  of  action  for  such  proceeds,  or  on  account  thereof,  or  growing  out  of  th 
distribution  thereof,  and  of  and  from  all  right,  title,  claim  and  interest  in  and  to  sue 
proceeds,  and  shall  be  deemed  to  have  surrendered  all  right,  claim  and  interest  in  an 
to  such  proceeds. 

Dwtratm.— Code  nv.  proc.,  1 1582,  u  hh.  by  CODitltntlanBlltr.— Paopls  u  »1.  MUler  v.  Eyde 
L.  ISSg.  ch.  39,  L.  1801,  eh.  3flfi,  L.  ISB3.  ch.  203,  put  ol  124  N.  Y.  S<»:PciwlseiTsl.  Millsc  V.  Rydir.  S9  Hun  171 
&nt  HDMacs.  wiUiout  ehange.  IB  N.  Y.  Bupp.  977. 

§  1067.  Service  of  notice  of  hearing. 

The  order  must  coutun  a  direction  that  a  copy  of  the  notice  be  served  on  each  o 

the  persons  named  in  the  order,  if  within  the  state,  in  the  manner  prescribed  for  th 
service  of  a  summons  on  a  defendant  in  an  action  in  the  supreme  court,  at  least  twent; 
days  before  the  time  specified  in  the  notice.  The  pubhcation  of  such  notice,  as  requlrei 
by  said  order,  is  hereby  made  and  shall  be  deemed  and  taken  for  all  purposes  to  be  du 
and  complete  service  upon  each  and  every  of  such  unknown  heirs  or  their  represents 
tives,  and  the  known  heirs,  their  next  of  Idn,  and  representatives,  and  all  persons  intei 
ested  in  such  proceeds,  of  due  notice  of  the  proceedings  to  distribute  an4  pay  out  sue 
proceeds,  and  shall  be  conclusive  upon  each  and  all  of  them.  Proof  of  such  persons 
service  may  be  made  by  the  affidavit  of  the  person  making  the  same  and  proof  of  th 
publication  of  such  notice  may  be  made  by  ailidavit  of  the  publisher  of  such  paper  a 

D«*lTBltoa.— Code  av.  pioo.,  1 1SS2.  u  wn.  br  L.  13S0.  oh.  39.  L.  1861,  ah.  3S5,  L.  1893,  oh.  303,  is  pmr 
without  ohmge. 

§  1068.  DismiBsal  of  proceeding  if  all  parties  interested  appear. 

At  the  time  and  place  specified  in  the  said  order  and  notice,  such  unknown  heirs  c 
their  representatives,  and  all  known  hears,  their  next  of  kin,  representatives  or  distrit 
utees,  devisees,  and  all  persons  interested  in  such  proceeds,  shall  appear  in  eourt,  i 
person  or  by  attorney,  and  make  proof  establishing  their  heirship  and  identity,  kinahlp  ui< 
interest  in  such  proceeds,  and  upon  proof  being  made  to  the  Batisfaction  of  the  court  of  th 
heirship  and  identity  of  the  unknown  heirs,  the  proceeding  for  distribution  shall  be  dit 
missed. 

Derlratioii.— Coda  civ.   proo,,   )    IBSZ,  u  un.   bj  h.  ISSS.  ch.  39.  L.  1391,  oh.  .105,  L.  1893,  oh.  303.  in  par 
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§  1069.  Disposition  of  proceeds  amoii|;  known  heirs. 

If  such  unknown  heirs  or  their  representatives  do  not  so  appear  in  court  at  the  time 
and  place  specified  in  such  notice  and  order  to  establish  their  heirship  and  identity,  kin- 
ship or  interest,  they  and  each  of  them,  and  every  person  claiming  under  or  through  them, 
shall  thereafter  be  forever  barred  of  and  from  all  and  every  cause  or  causes  of  action 
for  such  proceeds,  or  on  account  thereof,  or  growing  out  of  the  distribution  of  such 
proceeds,  and  of  and  from  all  right,  title,  claim  and  interest  in  and  to  such  proceeds, 
and  shall  be  deemed  to  have  surrendered  all  right,  claim  and  interest  in  and  to  such 
proceeds.  And  upon  proofs  being  made  of  such  publication,  and  showing  to  the  satis- 
faction of  the  court  that  such  unknown  heirs  or  their  representatives  cannot  be  found,  or 
are  dead,  the  court  shall  have  power  to  decree  accordingly,  and  to  decree  that  the  share 
or  interest  of  such  unknown  heirs  in  such  real  property  was  vested,  at  the  time  of  such 
sale,  in  the  known  heirs  of  the  ancestor  from  whom  such  unknown  heirs  derived  title 
thereto,  and  to  decree  that  the  unclaimed  portion  of  such  proceeds  was  vested  at  the 
time  of  such  pa3rment  in  such  known  heirs,  and  that  such  heirs,  their  heirs,  next  of  kin, 
representatives,  distributees,  devisees  and  assigns  are  entitled  thereto;  and  the  court  shall 
make  an  order  in  such  action  directing  the  pa3rment  to  them,  or  their  assigns,  of  the 
respective  shares  or  portions  of  or  interest  in  such  proceeds  to  which  they  are  entitled; 
which  order  shall  be  entered  in  the  office  of  the  clerk  of  the  coimty  where  the  original 
action  was  brought,  and  after  having  been  so  entered  for  three  months  shall  be  conclu- 
sive evidence  of  the  regularity  of  the  proceedings  upon  which  it  is  based  and  of  all  the 
facts  set  forth  therein;  and,  upon  serving  upon  the  county  treasurer  a  certified  copy  of 
such  order,  the  treasurer  shall  so  pay  over  and  distribute  such  proceeds,  after  d^uct- 
ing  his  lawful  conunissions,  and  shall  thereupon  be  exempt  from  all  liability  on  account 
thereof;  and  if  any  such  proceeds  shall  have  been  paid  over  by  any  county  treasurer 
to  the  treasurer  of  the  state,  of  New  York,  due  notice  of  said  applications  and  proceed- 
ings shall  be  given  to  the  comptroller  of  the  state  of  New  York,  and  the  said  proceeds 
shall  be  paid  out  by  the  treasurer  of  the  state  of  New  York  upon  the  production  of  a 
properly  certified  copy  of  an  order  of  the  court,  and  upon  such  payment  he  shall  there- 
upon be  exempt  from  all  liability  on  account  thereof. 

DofflfBttoll.— Code  dv.  inoo.,  f  1683,  m  am.  by     L.  1889,  oh.  39,  L.  1891,'  oh.  365,  L.  1893,  oh.  203,  in  part, 
without  Changs  d  tubctanee. 

§  1070.  Shares  of  tenants  of  particular  estates;  investment  and  income. 

Where  a  portion  of  the  proceeds  representing  an  undivided  share  or  interest  is  invested 
for  the  benefit  of  a  tenant  for  life,  or  for  yeara,  or  of  a  widow,  as  prescribed  in  the 
foregoing  provisions  of  this  article,  the  court  must  cause  it  to  be  invested  in  perma- 
nent securities  at  interest,  and  the  interest  to  be  paid,  from  time  to  time  as  it  accrues, 
to  the  person  for  whose  benefit  it  is  invested,  while  his  or  her  right  continues. 


llefflfmtton.^Codeoiv.proo.,  I  1588.  without  ohaaflB;        rwnuuMBt  ••«aHtlM.--Wa9dflU  ▼.  HutoUaaon,  146, 
oricinaUy  leviaed  from  R.  B.,  pt.  3,  oh.  5,  tit.  3,  f  66.  App.  Div.  448,  131  N.  Y.  Supp.  315. 


§  1071.  Court  may  require  security  to  refund. 

The  court,  in  its  discretion,  may  require  any  person,  before  he  receives  his  portion 
of  the  proceeds  of  the  sale  to  give  such  security  as  it  directs,  to  the  people,  or  to  such 
parties  or  other  persons  as  it  prescribes,  to  refund  the  same,  or  a  portion  thereof,  with 
interest,  if  it  thereafter  appears  that  he  was  not  entitled  thereto. 


DofflfBttoii.— Code  oit.  proo.,  f  1584,  without  ohange;  oricinaUy  leviaed  from  R.  8.,  pt.  3,  oh.  5,  tit.  3,  f  67. 

§  1072.  Security  to  be  taken  in  name  of  county  treasurer;  action  thereon. 

A  security  taken  under  any  provision  of  this  article,  except  as  otherwise  specially 
prescribed  therein,  must  be  taken  in  the  name  and  official  title  of  the  coimty  treasurer 
of  the  county  in  which  the  property  sold  is  situated.  He  and  his  successors  in  office 
must  hold  the  same  for  the  use  and  benefit  of  the  persons  interested,  subject  to  the 
order  of  the  court. 

DcrlfBttoii. — Code  oiv.  proo.,  f  1585,  without  ohanga.     ante,    f  1585,  oricinaUy  roviaed  from  R.  S.,  pt.  3.  oh.  5, 
Code  dv.  proo.,  1 1586,  omitted  aa  unneeewary.   See  f  150,      tit.  3,  f  68,  at  modified  by  L.  1848,  oh.  277. 

m 
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§  1073.  Compensation  to  equalize  partition. 

Where  it  appears  that  partition  cannot  be  made  equal  between  the  parties  accord- 
ii^E  to  their  respective  rights  without  prejudice  to  the  right*  or  interests  of  aonx  of 
them,  the  final  judgment  may  award  compensation  to  be  made  by  one  party  to  anotha 
for  equality  of  partition.  But  compensation  csnjiot  be  so  awarded  against  a  party  who 
is  unknown  or  whose  name  is  unknown.  Nor  can  it  be  awarded  agvnst  an  infant  unless 
it  appears  that  he  has  personal  property  suffident  to  pay  it  and  that  his  interests  will 
be  promot«d  thereby. 

I>nl>alliiB.--Cadedv.pT<ic,f  1587,  without  chufs:     173.  IGN.  T.  Supp.  768:  E 


.  Oitea.  18  App.  Div.  tse,     PoM  t.  Post.  8 

§  1074.  Judgment  as  to  parties  having  interest  in  entire  property. 

If,  in  an  action  of  partition,  a  tenant  by  the  curtesy,  for  life  or  for  years,  of  the 
entire  property,  or  a  person  entitled  to  a  contingent  or  vested  reminder  or  leverdon 
in  the  entire  property,  or  a  creditor,  or  other  person,  having  a  lien  or  interest  which 
attaches  to  the  entire  property,  be  made  a  defendant  in  the  action,  the  final  ju<^^ent 
either  may  award  to  such  a  party  his  or  her  entire  right  and  interest,  or  the  proceeds 
thereof,  or  where  the  right  or  interest  is  contingent,  direct  that  the  proceeds  or  share 
thereof  be  substituted  for  the  property  and  invested  for  whoever  may  eventually  be 
entitled  thereto,  or  may  reserve  and  leave  un^ected  his  or  her  right  and  interest,  or 
any  portion  thereof. 


S  1076.  Rents  and  profits  may  be  adjusted. 

The  court  in  the  interlocutory  orjfinal  judgment,  or  otherwise,  as  the  case  requires, 
may  adjust  the  rights  of  one  or  more  of  the  parties  as  against  any  other  party  or  parties, 
by  reason  of  the  receipt  by  the  latter  of  more  than  his  or  their  proper  proportion  of 
the  rente  or  profits  of  a  share  or  part  of  a  share. 

ii.~Codsciv.[>nM.,f  ISSS.withauteliaiicsof         AeMaatlnB.— Brown  t.  Mount,  M  App.  Div.  B04.M 


AsplteattOD^^cbwick  V.  Funt,  1«0  App.  Div.  432,  2M.  7G  N.  Y.  Supp.  706;  Cbmw  t . 

13£N.  Y.  Supp.  506;  Matter  ol  Bunnui,  187  App.  Div.  M  N.  Y.  Supp-  ^63;  lUcb  v.  iCeh,  50  Hun 

674,  176  N.  Y.  Supp.  605.  Supp.  770;  Wnlthsr  v.  Recuult,  56  Hun  aau,  w  n.  I. 

Umllntlanwrnnie.'-AiiuncT.  Biutol.  126App.  Div.  Supp.  S49. 
660, 664,  111  N.  Y.  Supp.  133. 

§  1076.  Exemplified  copy^of^udgment  may  be  recorded. 

An  exemplified  copy  of  the  judgment-roU  or  of  the  final  judgment  in  an  action  for 
partition  may  be  recorded  in  the  ofiice  for  reoordii^  deeds  in  each  county  in  which 
any  real  property  affected  thereby  is  situated. 

DtrlraMen^-Oods  or.  proo.,  I  IflSt,  wllhont  iliuce;  oricinal]?  nvi»d  from  L.  ISifl,  ob,  1S2,  |  2,  ui  put. . 
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ARTICLE  66 
Action  to  foreclose  a  mortgage 

Seo.  1077.  Action  to  tor^eXom  after  redovvry  of  jadcmeat  for  mortMoe  debt. 
1078.  Action  for  mortgac*  d^t  ■dwouant  to  Mclnning  foreolosiire. 
1070.  Parties. 
106a  Nodoe  of  pendanoy  of  action  to  be  filed. 

1081.  WbMi  complaint  to  be  diamiaaed  on  payment  of  sum  due. 

1082.  final  judgmant  moat  direot  nle. 
1088.  Judgment  for  defidenay. 

1084.  Pimttent  altar  jadBment;  niien  prooeediiici  to  be  stayed. 

1085.  Effect  of  oonTeyanoe  upon  sale. 

1066.  Sale  where  mortgace  debt  is  not  all  due. 

1087.  Payment  of  taxes,  assessments  and  water  rates  out  of  proceeds  of  sale. 

1088.  Beport  of  officer  making  sale. 

§  1077.  Actum  to  f oredose  after  recoYeiy  of  judgment  for  mortgage  debt 

Where  final  judgment  for  the  plaintiff  has  been  rendered  in  an  action  to  reoover  any 
part  of  the  mortgage  debt,  an  action  shall  not  be  commenced  or  maintained  to  fore- 
close the  mortgage,  unless  an  execution,  against  the  property  of  the  def aidant  has  been 
issued  upon  the  judgment  to  the  sheriff  of  the  county  where  he  resides,  if  he  resides 
within  the  state,  or  if  he  resides  without  the  state,  to  the  sheriff  of  the  county  where 
the  judgment-roll  is  filed;  and  has  been  returned  wholly  or  partly  unsatisfied. 

DeiiTstton. — Ck>de  civ.  proc.,  f  1630.  without  change;  affg.  57  App.  Div.  480,  67  N.  Y.  Supp.  1062;  Ouilford 

oxupnally  revised  from  R.  S.,  pt.  3,  oh.  1.  tit.  2.  j|  160.  v.  Crandall,  69  Hun  414,  23  N.  Y.  Supp.  465;  Barbl^  v. 

■cTereilce. — ^Proceedings  to  forobse  mortgage  by  ad-  Kick,  35  N.  Y.  Supp.  675.  25  Civ.  Proc.  Rep.  62;  Pattison 

vertisement.  real  property  1.,  f|  540-563.  v.  Powers,  4  Paige  MO. 

Ai^Ueatloii.— Rfochert  v.  StilweU,  172  N.  Y.  83,  88, 

§  1078.  Action  for  mortgage  debt  subsequent  to  beginning  foreclosure. 

While  aft  action  to  foreclose  a  mortgage  upon  real  property  is  pending  or  after  final 
judgment  for  the  plaintiff  therein,  no  other  action  shall  be  commenced  or  maintained 
to  recover  any  part  of  the  mortgage  debt,  without  leave  of  the  court  in  which  the  fonner 
action  was  brought. 

DerlTStloil.— Code  dv.  proc.,  S  1628,  without  change;  235, 138  N.  Y.  Supp.  1005;  Matter.of  Rothschild,  160  App. 

originaUy  revised  from  R.  S.,  pt.  3,  oh.  1,  tit.  2,  {  153.  Div.  530, 145  N.  Y.  Supp.  955;  Matter  of  Steiner,  161  App. 

Ipplleattaii  and  effect.— New  York  Life  Ins.  Co.  v.  Div.  742,  147  N.  Y.  Supp.  200;  Baehr  v.  Smith,  16G  App. 

^tkm,  125  N.  Y.  660:  Dudley  v.  Congregation  of  St.  Div.  574,  155  N.  Y.  Supp.  453;  Carlin  v.  lindtveit,  175 

Francis,  138  N.  Y.  451;  Reichert  V.  StilweU,  172  N.  Y.  83,  App.  Div.  940.   161  N.  Y.  Supp.   1120;  Feniaohild  v. 


Leighton  v.  Leighton  Ue  Assn..  62  Misc.  73,  114  N.  Y.  807;  MaUer  of  Moore,  81  Hun  380.  31  N.  Y.  Supp.  lid; 

Supp.  918.  United  States  Life  Ins.  Co.  v.  Poillon,  7  N.  Y.  Supp.  834, 

liMYe  off  court;  wIicb  nsntcd.— Equitable   Life  27  St.  Rep.  890;  Walton  v.  Grand  Belt,  etc.,  Co..  11  N.  Y. 

Aasur.  Soc.  v.  Stevens.  63  N.  Y7  341;  Comstook  v.  Drohm,  Simp.  110. 

71  N.  Y.  9;  McKemam  v.  Robinson.  84  N.  Y.  105;  Dur-  Order  nunc  pro  tunc.— Brown  v.  Kight,  63  Misc.  58, 

ham  V.  Chapm,  30  App.  Div.  148.  52  N.  Y.  Supp.  188;  116  N.  Y.  Supp.  592. 

Goklner  v.  Qoldner,  40  App.  Div.  895, 63  N.  Y.  Supp.  431;  Complaint.— Robert  v.  Kidansky,  HI  App.  Div.  475, 

Matt^  of  Marshall,  53  App.  Div.  136,  66  N.  Y.  Supp.  760;  97  N.  Y:  Supp.  913,  affd.,  188  N.  Y.  638. 

Matter  of  McLaughlin  v.  Durr.  76  App.  Div.  75,  78  N.  Y.  Answer.— Schieok  v.  Donahue,  77  App.  Div.  321,  79 

fiupp.  798;  Matter  of  Byrne,  81  App.  Div.  74,  80  N.  Y.  N.  Y.  Supp.  233. 

9upp.  977;  Lagrave  v.  Hellinger.  109  App.  Div.  515,  96  Section  cltCd.^-Smart  v.  East  Side  Club,  190  App. 

N.  Y.  Supp.  564;  Cooper  Co.  v.  NaumbeiiB,  154  App.  Div.  Div.  818,  180  N.  Y.  Supp.  814. 


§1079. 

Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of  the  debt  secured  by  the 
mortgage  may  be  made  a  defendant  in  the  action.  The  people  of  the  state  of  New 
York  may  be  made  a  party  defendant  to  an  action  for  the  foreclosure  of  a  mortgage 
on  real  property,  where  the  people  of  the  state  of  New  York  have  an  interest  in  or  a 
Ben  on  the  said  real  property  subsequent  to  the  lien  of  the  mortgage  sought  to  be  fore- 
closed in  said  action,  in  the  same  manner  as  a  private  person.  In  an  action  to  foreclose 
a  mortgage  upon  any  of  the  public  utilities  regulated  by  the  public  service  commissions 
law,  the  public  service  commission  having  supervision  thereof  shall  be  made  a  party 
defendant.  Service  of  summons  upon  any  such  commission  shall  be  made  by  deliver- 
ing a  copy  thereof  within  the  state  to  a  commissioner,  a  deputy  commissioner  or  the 
«eeretary  of  the  commission.    (Am.  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 
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.  (  1827,  Hsidcard  t.  Rh.  13S  App.  Dir.  4U.  IIB  N.  Y.  Sapp.  Wl; 

„_. .  -JZta.    u  Hoohrtain  y.  SoblancH,  160  App.  DIt.  12*.  IM  T^.  Y. 

1920.  ch.  277.    ThemfttteTDmiCtsdumsdBa  8upp.  T04;Baed«iikarv.Tlii>iiMiHi.2aMi«.  ISO,  MN.  Y. 

tioB  ({loss,  post).     Lul  HDleaca  ii   code  8ura>.  TTfiiOaDOT.  Pottar.  IDSMbo.4Si,  173  N.  Y.  Supp. 

"■"  -■'--'  "  ^-ii  sontence.    1 1627.  u  ua.  by  528;  Qanlo«r  V.  Ukiuiiu,  28  Hun  413;  L«vy  v.  Levy,  70 

-a.  T    .«..  -u  nt   I    ,91,  Him  2B0,  29  N.  Y.  Bupp.  381.  31  Abb.  N.  C.  «8:  Ruyt« 

linally  T.  Wiska,  1  N.  Y.  Bupp.  743,  22  8t.  Km.  200;  Gruwold  v. 

id  oods  Fowlar.  S  Abb,  Ft.  iSS;  Dalv  v.  BunbslU  13  Abb.  N.  8. 


DPfthniO 


2,  II  1E2,  IH,  u 

i«ratedtbeli 
-1827 

IchlMgar,  IM  App.  Dtr.  IM,  N.'Y.'«9Tb£iitMa  vTijSmw.'isa 7)7^7313:  RowSt V 

NsUia,  41  Min.  31S,  S4  N.  Y.  Sivp-  S41 ;  MatMr  ol  CoUIbs, 

cnDr.— Bsrd  v.  Pools,   12  6  Abb.  N.  C.  27;  HwihIC  v.  fine.  IS  Abb.  N.  C.  143; 

I'M,  25  N.  Y    320;  K»y  t.  "- " ■''  "—  "^  ■ 

DriDT  v.  Clark,  47  N.  Y.  251 

,  337:  Raynor  V.  BolmM,  BS  _. _._       ..... 

Tial  Sav.  Bank  v.  Ooldman,  kid.  65  N.  Y.  7;  Smith  v.  RiAxita.  01  N.  Y.  470;  Matro- 

Weod,  21  App.  Div.  67B,  48  --■^---•^--  "-  -  -^ -> =   f~-     ..  >*._  »~. 

lit.  Bank  v.  Ens  R.  Co..  32 

.65:Robsnv.  Eldanaky,  111  n.  i.  oupp 

>p.  013,  affd..  188  N.  Y.  038;  Bub.  901:1 

§  1080.  Notice  of  pendency  of  action  to  be  filed. 

The  plaintiff,  at  least  twenty  days  before  a  final  judgment  directing  a  sale  is  rendered, 
must  file  in  the  clerk's  oiBce  of  each  county  where  the  mortgaged  property  is  situated 
a  notice  of  the  pendency  of  the  action,  which  must  specify,  in  ad<Ution  to  other  partic- 
ulars required  by  law,  the  date  of  the  mortgage,  the  parties  thereto  and  the  time  and 
place  of  recording  it. 

mrttmtlou. — CodeciT.  proc.,  (1531.  without  cIiuikb  of          In  Bcncial. — Weyn  t.  Boylan.  S3  How.  Pr.  T2. 
■ubataan;  originally  »™*d  tram  sods  of  proo.,  i  132.  »-— •  -'  »-n~—  . — .n — j- 

Mto«Dcat^Pn»f  raoiund  of  fiUnc  ootioe  of  psa- 

aljy  and  ^sct  Uunnf.  C.  P.  A.^  f i  120-125! 

§  1081.  When  complaint  to  be  dismissed  on  payment  of  sum  due. 

Where  an  action  13  brought  to  foreclose  a  mortg^e  upon  real  property  upon  which 
a  portion  of  the  principal  or  interest  is  due,  and  another  portion  of  either  ia  to  become 
due,  the  compl^nt  must  be  disnuBsed,  without  costs  against  the  pluntifl,  (upon  the 
defendant  paying  into  court,  at  any  time  before  a  final  jui^ment  directing  a  sale  is 
rendered,  tiie  sum  due  and  the  plaintiff's  cost^. 


IMvIratton.— Code  civ.  pnc.,  |  1034.  without  cbaogs;  SUnUtton  to  dlmmitlniM.— Burkard  T.  Stqduiik 

oripaally  reviled  fmm  R.  sT  PL  3,  ch.  1.  tit.  2.  f  161.  BuildiDi.etc.,  Co.,  100  App.  Div.SO.  144  N.  Y.  Supp.  775. 

bi  Eenetml— Malcolm  .V.  .(Usn,  40  N.  Y.  448:  Tbomas 
V.  Hamon.  122'N.  Y.  84. 

§  1082.  Final  judgment  must  direct  sale. 

In  an  action  to  foreclose  a  mortgage  upon  real  property,  if  the  plaintiJT  becomes  enti- 
tled to  final  judgment,  it  must  direct  the  sale  of  the  property  mortgaged  or  of  such 
part  thereof  as  is  sufficient  to  discharge  the  mortgage  debt,  the  expenses  of  the  sale 
and  the  costs  of  the  action. 

proe.,  I  1025.  without  shance:  304.  53  N.  Y.  Supp.  283;  Stillwell  t.  Hart.  40  App.  Div. 

f..  pt.  3.  oh.  1.  tit.  a.  i  ISl.  112.  57  N.  Y.  Supp.  038;  EweU  v.  Hubbard,  15  App.  Div. 

.■  to  oompulfl  the  amount  dus  on  383,01  N.  Y.  Supp.  790. 

failure  of  defeodwit  to  answer,  and  application  for  jud«-  "BipciiMt  of  the  ule."— TerduOBan  T.  Mattiewa,  Ifl 

msotoD  failure  to  anawer,  ruleaof  ^.-J  i,r,ctit-!,  25.%  257;  Apn.  Div.  183,  53  N.  Y.  Supp.  115. 

as  to  eonisDls  a[  judgiaeot  after  sale  on  fonnloaiie.  IJ.  CMts  and  ciMiiMs. — CBambeilain  t.  Dempsey.  3S 

In  Bcncnl.— Mortis  v.  Morange,  38  N.  Y.  172;  Ber-  N.  Y.  144;  Leopold  v.  Epsloio.  54  App.  Div.  IMTBO  N.  Y. 

nard  v.  Onderdoiik,  98  M.  Y.  167:  Concordia  Sav.,  eu.,  Supp.  414. 

Ann.  V.  R«d.  124  N.  Y.  189:  Richards  v,  Stillman.  57  fteht  of  aale.^Dsoton  v.  Ontario  Co.  Nat.  Bank.  160 

App.  Div.  182,  68  N  "'  "  —     "  '     " "^  "' 

Dobbs  V.  Niebubr, 


°°sss 


Supp.  41S.  .. .. ,. ... 

Strict  IbrMteaDi*.— Greeo  v,  Mui«y,  38  App.  Div.  Stnnbardt  t.  Cunoingham,  8  N.  Y.  Bupp.  627. 

287.  77  N.  Y.  Sum.  851,  revd.  on  other  grounds.  70  App.  m«a«Io.— First  Nat.  Bank  of  PtaioBeld  v.  Harrieon,  16 

Div.  174.  78  N.  Yi  Supp.  134;  House  v.  Lockwood.  40  Hun  App.  Div.  832,  11  N.  Y.  Supp.  1117;  Aoiel  v.  duk  31 

S32;  Moultou  v.  Comiafa,  IS  N.  Y.  Bupp.  257.  nvd.  cm  App.  Div.  339.  17  \.  Y.  Bupp.  731;  GsnitaD-AtMiieBa 

other  Erounda.  138  N.  Y.  133.  Bank  v.  Dorthy.  30  App.  Div.  100,  57  N.  Y.  Supp.  172; 

TklidtlvsBdeMclBf  jMinneat^Matterof  EiUte  MoUer  v.  Watts,  56  App.  Div.  562,  07  N.  Y.  Bupp.  ISS; 

of  Btillwell.  138  N.  Y.  337;  Baler  v.  Miller,  32  App.  Div.  Kennedy  v.  Bridgnisii,  H  Miso.  585.  68  N.  Y.  Supp.  253. 

§  1083.  Judgment  for  deficiency. 

If  a  person  who  is  liable  to  the  plaintiff  for  the  payment  of  iha  debt  secured  by  the 
mortgage  Is  made  a  defendant  in  tihe  action,  and  has  i^peared  or  has  been  penonally 
served  with  the  aummoos,  the  final  judgment  may  award  payment  by  him  of  t^e  reradue 
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of  the  debt  remaining  unsatisfied,  after  a  sale  of  the  mortgaged  property,  and  the  appli- 
cation of  the  proceeds,  pursuant  to  the  directions  contained  therein. 

Dertffttton.— Coda  civ.  proo..  {  1627,  subd.  1,  as  am.  95  N.  Y.  853;  Maok  v.  Auotin.  95  N.  Y.  513;  Schley  v. 

by  L.  1899.  oh.  528,  L.  1908.  oh.  284.  L.  1911,  oh.  25,  Frever.  100  N.  Y.  71;  Equitable  life  Awur.  Soc.  v.  Boft- 

L.  1912,  oh.  388.  without  change,    i  1627,  oridnally  n-  wiok,  100  N.  Y.  628;  Matter  of  Wilbur  v.  Warren,  104 

vised  from  R.  8.,  pt.  8.  oh.  1.  tit.  2,  U  152. 154.  and  oode  of  N.  Y.  192;  Wiloox  v.  CaiM>bell,  106  N.  Y.  326;  Smith  v. 

proo..  i  167.  CameU.  Ill  N.  Y.  554;  Wacer  v.  Link.  134  N.  Y.  122; 

UftbOtty  for  defletoncy. — ^Befanont  ▼.  Coman,  22  N.  French  v.  French,  107  App.  Div.  107, 94  N.  Y.  Supp.  1026; 

Y.  438;  Hartley  v.  Hanison,  24  N.  Y.  170:  Comstook  v.  Baehr  v.  Smith,  169  App.  Div.  574,  155  N.  Y.  Supp.  453; 

Drohan,  71  N.  Y.  9;  Thayer  v.  Marsh.  75  N.  Y.  310.  affg.  Buckloy  v.  Beaver,  99  Misc.  643,  166  N.  Y.  Supp.  131; 

llHun501;Pinev.Jones,76N.Y. 274; Anal! V.Pitts, ^  Gayk>rd  v.  Knapp,  15  Hun  87;  Ranney  v.  McMuUen. 

N.  Y.  239;  Aven  v.  Dickson,  78  N.  Y.  318;  Smith  v.  5  Abb.  N.  C.  246;  Smith  v.  Rice,  12  Daly  307;  Wales  v. 

Truslow,  84  N.  Y.  660;  Dunning  v.  Leavitt,  85  N.  Y.  Sherwood.  52  How.  Pr.  413. 
30;  Bennett  v.  Bates,  84  N.  Y.  354;  Spencer  v.  Spencer. 

§  1084.  Pajrment  after  judgment;  when  proceedings  to  be  stayed. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real  property  upon  which 
a  portion  of  the  principal  or  interest  is  due  and  another  portion  of  either  is  to  become 
due,  if,  after  a  final  judgment  directing  a  sale  is  rendered,  but  before  the  sale  is  made, 
the  defendant  pays  into  court  the  amount  due  for  principal  and  interest  and  the  costs 
of  the  action,  together  with  the  expenses  of  the  proceedings  to  sell,  if  any,  all  proceed- 
ings upon  the  judgment  must  be  stayed;  but,  upon  a  subsequent  default  in  the  payment 
of  piincipal  or  interest,  the  court  may  make  an  order  directing  the  enforcement  of  the 
judgment  for  the  purpose  of  collecting  the  sum  then  due. 

Deiliatioii*— Code  civ.  proc.,  1 1635,  without  change  of  substance;  originally  revised  from  R.  S.,  pt.  3.  eh.  1,  tit.  2, 
i  162. 

§  1086.  Effect  of  conveyance  upon  sale. 

A  conveyance  upon  a  sale  made  pursuant  to  a  final  judgment  in  an  action  to  foreclose 
a  mortgage  upon  real  property  vests  in  the  purchaser  the  same  estate  only  that  would  have 
vested  in  the  mortgagee  if  the  equity  of  redemption  had  been  foreclosed.  Such  a  con- 
veyance is  as  valid  as  if  it  was  executed  by  the  mortgagor  and  mortgagee,  and  is  an 
entire  bar  against  each  of  them  and  against  each  party  to  the  action  who  was  duly 
summoned  and  every  person  claiming  from,  through  or  under  a  party  by  title  accruing 
after  the  filing  of  the  notice  of  the  pendency  of  the  action. 

JI^wiJI^ttoB-— Code  civ.  proo.,  {  1682,  without  change:  Slattery  v.  Sohwannecke,  44  Hun  75,  78,  affd.,  118  N, 

otif  naUy  revised  from  R.  8..  pt.  3.  ch.  1,  tit.  2,  S  158.  Y.  543;  Smith  v.  Gardner.  42  Barb.  366. 

Mfference.— Conveyance  to  be  recorded,  rules  of  civil  Parties  affeeted. — Gage  v.  Brewster,  31  N.  Y.  218; 

P»ctice,  266.  Reynolds  v.  Park,  53  N?  Y.  86;  Merchants'  Bank  v. 

Ponose.—R.  S.  8.  Co.  v.  Apfel.  69  Misc.  3S8.  126  Thompson.  65  N.  Y.  7;  Becker  v.  Howard,  66  N.  Y.  6; 

«•  Y.  Simp.  484.  Emigrant  Sav.  Bank  v.  Goldman.  75  N.  Y.  127;  Lock- 

,-!r!!H!?*  "~^™«'»«  ▼•  Ruffnar.   134  App.  Div.  837,  man  v.  Reilly.  95  N.  Y.  64;  Kursheedt  v.  Union  Dime 

IIJN.  Y.  Supp.  942.  Sav.  Bank,  118  N.  Y.  358;  Liebert  v.  Reiss.  174  App. 

-*^*?J  •'■"•  •■**  conterwioe.— Brainerd  v.  Cooper.  Div.  808,  160  N.  Y.  Supp.  636;  Wood  v.  McGlughan,  2 

10  N  Y.  356:  Packer  v.  R.  ft  8.  R.  Co.,  17  N.  Y.  288;  Hun  160;  Campbell  v.  Ellwanger.  81  Hun  259,  30  N.  Y. 

Rathbone  v.  Rooney.  58  N.  Y.  463:  McMurray  v.  Mo-  Supp.  792;  Mygatt  v.  Somerville.  23  N.  Y.  Supp,  808. 

Murray,  66  N.  Y.  176;  Emigrant  Sav.  Bank  v.  Gold-  54  St.  Rep.  269. 

man,  75  N.  Y.  127;  Seward  v.  Huntington.  94  N.  Y.  104;  lii  pendens.— Bniener  v.  Ruffner.  134  App.  Div. 

Peo?j«  «  rel.  Short  v.  Bacon,  99  N.  Y.  275;  Slattery  837,  119  N.  Y.  Supp.  942. 

yiW»;''»P«cke,  118  N.  Y^543;  Townshend  v.  Thompson,  .Bqalty  of  redemptlqn.—Tqwnshend  v.  Thompson. 

purchase    by 

[un  377. 

Inleresto  acquired. — Rector,  etc.  v.  Mack.  93  N.  Y. 

488;  Wells  v.  Garbutt,  132  N.  Y.  430;  People  ex  rel. 

Brooklyn  U.  Elev.  R.  Co.  v.  Morgan.  85  App.  Div.  292. 

a^  ^'-„.        «'.r -•». — r^"  — . — —  ••  -— «—     83  N.  Y.  Supp.  86;  Continental  Ins.  Co.  v.  Reeve,  135 

States  Trust  Co.,  93  App.  Div.  252,  87  N.  Y.  Supp.  747;     App.  Div.  737,  119  N.  Y.  Supp.  901;  Pardee  v.  Steward. 

Hope  V  fflievill^37  App.  Div.  86.  91.  122  N.  Y.  Supp.     37   Hun  259,   262. 

}f:*»^^  ^'  ^2i*%^.^^<^^  <^'  1^  App.  Div.  38.        Surplus   stonds  In   place  of  land.— Dunning   v. 

^*ii?-  X-  8«PP.  MO;  Bdden  v.  Slade.  26  Hun  635;  Wheeler     Ocean  Nat.  Bank.  61  N.  Y.  497. 

V.  Dunning.  33  Hun  205;  Wing  v.  FieW.  36  Hun  617,  620; 

§  1086.  Sale  where  mortgage  debt  is  not  all  due. 

Where  the  mortgage  debt  is  not  all  due, 

1.  If  the  mortgaged  property  is  so  circumstanced  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  interest  of  the  parties,  the  final  judgment  must  direct  that  no  more 
of  the  property  be  sold  in  the  first  place  than  is  sufficient  to  satisfy  the  sum  then  due. 
With  the  costs  of  the  action  and  expenses  of  the  sale;  and  that  upon  a  subsequent  default 
in  the  payment  of  principal  or  interest,  the  plaintiflF  may  apply  for  an  order  directing 
the  sale  of  the  residue,  or  of  so  much  thereof  as  is  necessary  to  satisfy  the  amount  then 
due,  with  the  costs  of  the  application  and  the  expenses  of  the  sale.  The  plaintiff  may 
apply  for  and  obtain  such  an  order  as  often  as  a  default  happens. 


S®.^-  T:.^®*!  Nutt  V.  Gumming,  155  N.  Y.  309,  affg.  139N.  Y.  152;  Wing  v.  Field,  36  Hun  617. 

22  App.  Div.  92,  47  N.  Y.  Supp.  800;  Boekowita  v.  Held.  Forecloson    of   second    mortga(e, 

16  Ato.  Div.  306,  44  N.  Y.  Supp.  136,  affd.,  163  N.  Y.  mortgagee.— Clcmenta  v.  GriswoW,  46Hun 

M6;  Davidson  V  Weed,  21  App.  Div.  579.  48  N.  Y.  Supp.  InlerMto  acquired.— Rector,  etc.  v.  Mi 
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2.  If  it  appears  that  the  mortgaged  property  ia  bo  cireumstanced  that  a  aale  of 
^ole  will  be  moat  beneficiEil  to  the  parties,  the  final  judgment  must  direct  that 
whole  property  be  sold;  that  the  proceeds  of  the  sale,  after  deducting  the  costs  of 
Mt»Hi  and  the  expenses  of  the  sale,  be  either  applied  to  the  satisfactioa  of  the  wl 
stun  secured  by  the  mortgage,  with  such  a  rebate  of  interest  aa  justice  reqiures;  oi 
first  applied  to  the  payment  of  the  sum  due,  and  the  balance,  or  so  much  tbereol 
ii  necessary,  be  inveaWd  at  interest  for  the  benefit  of  the  plaintiff,  to  be  paid  to 
ftata  time  to  time  aa  any  part  of  the  principal  or  interest  becomes  due. 

Ion.— Code  ov.  pros.,  |l  IfiSfl.   1837,  without  Y.  Supp.  S93,  nnt.  on  other  croundg.  41  App.  Dir. 

u.  mbrtinMie;  orl^nnUy  nvM  from  R.  8.,  pt.  3,     fiS  N  *  " •"■  •'---=-■-  -  '--■-■-   .-  =— 

tit.   2.   II  ia3-lM.  9u 

I.  1.— Stuyvennt  t.  Wail,  26  Miw>.  446,  117  N.  0B7, 


§  1087.  Payment  of  taxes,  assessmentB  and  water  rates  out  of  proceeds  of  a 

Where  a  judgment  rendered  in  an  action  to  foreclose  a  mortgage  upon  real  prop 
directs  a  sale  of  the  real  property,  the  officer  making  the  sale  must  pay  out  of  the  ; 
ceeda,  unless  the  judgment  otherwise  directs,  all  taxes,  assessments  and  water  r 
which  are  liens  upon  the  property  sold,  and  redeem  the  property  sold  from  any  e 
for  unpaid  taxes,  assessments  or  water  rates  which  have  not  apparently  become  absol 
The  sums  necessary  to  make  those  payments  and  redemptions  are  deemed  expenses  of 
sale  within  the  meanii^  of  that  expresaion  as  used  in  any  provision  of  this  article. 

o  far  u  sppUubla  to  utioD  for  foreoloaarai  orifiDkllr  reriaad 


» 


§  1088.  Report  of  officer  mnlring  sale. 

Within  thirty  days  after  completing  the  sale  and  executing  the  proper  conveyi 
to  the  purchaser,,  unless  such  time  be  extended  by  an  order  of  the  court  entered  in 
office  of  the  clerk  within  said  thirty  days,  the  officer  niaking  the  sale  must  file  ' 
the  clerk  his  report  under  oath  of  the  disposition  of  the  proceeds  of  the  aale,  ace 
panied  by  the  vouchers  of  the  persons  to  whom  payments  were  ordered  to  be  m 

;  Wiothrope  t.  WeUlng.  2  App,  Mr, 

1.  T29;  Albro  v.  BluIll^  S  App.  DJT. 

.  21S;  Ellsworth  v,  WooW,  19  App, 

8u»D.  438;  Emignnt  Ind.  3»t.  B«i 

.  533.  5S  N.  Y.  Supp.  633:  M 

133,  54  N.  Y.  8upp.  B27:  Fli. 

Buoklsy,  22  Hun  551:  Garman  B»v.  "  -'     -    ""  - 

Hun  4l5e:  Meohftoiu'  SkT,  Bulk  v 

31  N.  Y.  Supp.  B21|  Germuiim  B>\ 

N.  Y,  Supp.  700.  28  Abb.  N,  C.  81: 1 

T.  Truehtnicht,  3  Abb.  N.  C.  135:  New  York  Liff 
Co.  V,  Msyn.  19  Abb.  N.  C.  92,  14  Daly  BlSi  Bt 
V.  Bank  ^  Centra!  Ngw  York.  31  Barb.  200;  Wli 
T.  McCall,  32  Barb.  241;  Freeman  V.  SDhrogder.  43  ! 
fllS:  Goeti  V.  Mate.  15  Ot.  Pr«,  Rep.  II;  UatI 


in.— Code  cii,  proo..  J  1833,  u  am,  by  L 

1908.  oh.  294.  L.  ISIS.  ch.  643,  third  (enlaDoe.  withou 
.    f  1833.  onpnaliy  revind  from  R.  8„  pC.  3,  ch 


J,C,  P.  A„  I  1087;  refer 
ptauoa  of  nuplua,  iiilea  of  oivil  i.nwtice,  mi.  .;u.i,  »ja. 

In  ■aoMal.— Albro  v,  Blurnc,  B  App.  Div.  300,  39 
N.  y.  Supp.  215;  Matthewi  v,  Duryea.  45  Barb.  69: 
Hatter  olSlUi,  110  Misc,  162,  179  N.Y.  Supp.  873. 

nnoDi  enUtlcd  ta  iliare.— Clarkion  v.  Skidmore, 
48  N.  Y.  297;  Duonin*  v.  Ocean  Nat.  Bank,  61  N.  Y. 
407;  Baehe  v.  Da«her.  67  N.  Y.  129;  Fliiw  v.  BuFkley, 
SO  N.  ¥.  2R6:  Zoeller  v.  Riley,  100  N.  Y.  102;  Orleaiu 
Co.  Nat.  Bank  v.  Moore,  112  N.  Y.  543;  BurohelL  v, 
Oaborue.  119  N.  Y.  486;  ¥nak  v.  DaTla,  139  V.  Y.  274. 
ran,  61  Hud  490, 16  N,  Y.  Supp.  370;  Nutt  v.  Cummuic, 


0  N.  y,  8 

85,  46  N.  I.  a 

1.  41  App. 

-M),  2*  MiK.  .*.,  . 
t.  22  Hun  551:  Gen 


-.  Bank  v 
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.  Bank  v.  : 
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ACTION  TO  RECOVER  CHATTEL 
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ARTICLE  66 
Action  to  recoYer  a  chattel 


1009. 
1090. 
1091. 
1092. 
1093. 
1094. 
1096. 
1006. 
1007. 
1098. 
1099. 
1100. 
1101 


When  aetlon  to  reeovcr  a  ohatlel  mnaat  be  Ineiatained. 

Subsequent  action  to  reoover  ohattel  cannot  be  maintaiwiH  after  Judgment  tsainet  the  plaintiff. 

Action  to  recover  a  chattel  by  an  aenignee. 

Juriediction  when  replevin  preoedee  summMie. 

Ansiver  of  title  in  third  pereon. 

Plaintiff  may  require  sheriff  to  replevy. 

Prerequisites  to  replevy  by  sheriff  in  action  to  recover  a  chattel. 

Affidavit  to  be  dehvered  to  sheriff  in  action  to  recover  a  chattel 

When  defendant  may  require  return  of  all  or  part  of  chattels. 

Replevy  of  a  part  of  the  property;  effect  on  right  of  defendant. 

Plaintiff's  undertaking  for  rcblevin. 


How  chattels  to  be  replevied. 
Disposition  by  sheriff  of  r^levied  chattel. 
llOl-a.  Perishable  goods  and  animals  to  be  sold. 

1102.  Exception  to  plaintiiTs  sureties. 

1103.  When  defendant  may  reclaim  chattel;  proceedings  thereupon, 

1104.  Sureties;  when  and  how  to  justify. 

1105.  When  and  to  whom  dieriff  must  deliver  chattel 

1106.  Penalty  for  wrong  delivery  by  sheriff. 

1107.  Claim  of  title  by  third  person;  proeeedin^  thereupon. 

1108.  Action  against  uieriff  by  third  person  claiming  chatteL 

1109.  Indemnity  to  sheriff  by  plaintiff. 

1110.  When  agent  or  attorney  may  make  affidavit  for  replevin  or  return. 

1111.  Second  and  subsequent  replevin;  proceedings  thereupon. 

1112.  Replevin  where  order  of  arrest  has  been  granted. 
1118.  Return  bv  sheriff . 

1114.  Failure  of  sheriff  to  make  return. 

11 16.  Replevin  papers  to  be  made  part  of  judgment-roll. 

1116.  Action  to  recover  a  chattel  not  affected  oy  failure  to  replevy. 

1117.  When  and  how  plaintiff  may  abandon  his  claim  as  to  part. 

1118.  Damages  for  injury  or  dc^)reciation  of  chatteL 

1119.  Defendant  may  demand  judgment  for  return. 

1120.  Verdict,  report  or  decision  in  action  to  recover  a  chattel;  what  to  state. 

1121.  Substitute  m  certain  cases  for  finding  as  to  value  in  action  to  recover  a  chattel. 

1122.  Verdict,  report  or  decision  for  part  of  several  chattels;  judgment  thereupon. 

1123.  Damages,  now  ascertained  on  default. 

1124.  Final  judgment. 

1125.  lien  <^  judgment  in  action  to  recover  a  chattd. 

1126.  Execution;  contents  thereof . 

1127.  Sheriff's  power  to  take  chattel  under  eseeution. 

1128.  Action  on  undertaking  maintainable  only  after  return  of  execution. 

1129.  Sheriff's  return  as  evidence  in  action  on  undertaking. 

1130.  Defense  in  action  on  undertaking. 
1181.  Abatement  and  revival  of  action. 


§  1089.  When  action  to  recover  a  chattel  cannot  be  maintained. 

An  action  to  recover  a  chattel  cannot  be  maintained  in  either  of  the  following  cases: 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant  against  the  plaintiff  for  the 
collection  of  a  tax,  assessment  or  fine  issued  in  pursuance  of  a  statute  of  the  state  or 
of  the  United  States,  unless  the  taking  was,  or  the  detention  is,  unlawful. 

2.  Where  it  was  seized  by  virtue  of  an  execution  or  a  warrant  of  attachment  against 
the  property  of  the  plaintiff  or  of  any  person  from  or  through  whom  the  plaintiff  has 
derived  title  since  the  seizure  thereof,  unless  it  was  legally  exempt  from  such  seizure 
or  is  unlawfully  detained. 

3.  Where  it  was  seized  by  virtue  of  an  execution  or  a  warrant  of  attachment  against 
the  property  of  a  person  other  than  the  plaintiff  and  at  the  time  of  the  commencement 
of  the  action  the  plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 


Ihntfmtkan.—CodB  civ.  proc.,  1 1600,  without  change 
of  substance. 

Natare  and  hlstoir  of  rmterlii,— Manning  v. 
Keenan,  73  N.  Y.  46:  Smnot  r.  Feiock.  106  N.  Y.  444: 
KurswcU  V.  Storv  A  Clark  Piano  Co..  06  Misc.  484.  160 
N.  Y.  Sopp.   281. 

Common-lftw  aetioii.— Crodcer-Wheder  Co.  v. 
Qcaeeee  Recreation  Co..  101  Miec.  440,  107  N.  Y.  Supp. 
141. 

OoOccMoii  9i  tu.— Wood  V.  Orser.  25  N.   Y.  348; 

Hudler  v.  GoMen,  86  N.  Y.  446;  Troy  A  L.  R.  Co.  v. 

Kane.  72  N.  Y.  614;  Lake  Shore,  etc..  R.  Co.  v.  Roach, 

n  N.  Y.  380:  Neal  v.  O'Brien,  7  Hun  871;  HaUock  v. 

ftamsey.  22  Hun  89:  American  Tool  Co.  v.  Smith,  82 

Saft  121.  14  Abb.  N.  C.  878;  Novrii  r.  Jones,  81  Bun 

04.  27  N.  Y.  04PP.  200;  StookweU  v.  Vieteh,  38  Barb. 

50,  16  Abb.  Pr.  412. 


Costodr  of  thcrUr.— Wise  v.  Grant.  140  N.  Y.  893; 
Henderson  v.  Biennecke.  26  App.  Div.  300,  40  N.  Y. 
Supp.  681;  Burcbell  v.  Green.  6  MIso.  236.  27  N.  Y.  Supp. 
82.  affd..  80  Hun  602.  29  N.  Y.  Supp.  1141;  Williamson 
V.  Lawrence.  8  Misc.  71,  28  N.  Y.  Supp.  594;  Shafarman 
T.  Jacobs,  16  Misc.  10.  36  N.  Y.  Supp.  428.  affd.  167  N. 
Y.  699:  Crutts  v.  Daly,  89  Misc.  192.  145  N.  Y.  Supp. 
850;  Nat.  Bank  v.  Goddard,  87  Hun  487.  34  N.  Y.  Supp. 
1144.  affd.,  156  N.  Y.  667;  Boijrfeldt  A  Co.  v.  Wood,  92 
Hun  260.  36  N.  Y.  Supp.  612;  Depew  v.  Beakes,  16  App. 
Div.  631.  44  N.  Y.  Supp.  774. 

Parties  derendant.~Welsh  v.  Cochran,  63  N.  Y. 
181:  Tiffany  v.  St.  John,  6  Lans,  163,  affd.,  66  N.  Y.  814; 
Wehle  vrButler,  61  N.  Y.  246:  Knapp  v.  Smith,  27  N. 
Y.  277;  Thomas  v.  Snyder.  77  Hun  266.  28  N.  Y.  Supp; 
877;  Aahcr  v.  Deyoe.  77  Hun  681.  28  N.  Y.  Supp.  890. 
Reimers  v.  Schmitt,  68  App.  Div.  299,  74  N.  Y.  Supp. 
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122;  Mormn  v.  MoniU.  78  App.  Div.  440,  80  N.  Y.  Supp.  York,  etc.,  Loui  Co.,  73  N.  Y.  282;  N»L  Bknk  v.  Rcw 

120,  affd.,  177  N.  Y.  563.  1  App,  Div,  623,  37  N.  Y,  Supp,  365;  AppUbv  t.  I 

littaaitT  of  deound.— DeUhunCy  v.  Hak«,  20  App.  tucb.  S  App.  Div.  375.  «0  N.  V.  Supp.  SOS;  Wheola 

Div.  430,  40  S.  Y.  Supp.  929;  SiihwibolBDd  v.  Haiabiia.  Vandervser,  S8  Bun  233,  31  N.  Y.  Supp.  799. 

10  MiK.  17e,  30  N,  ¥,  Supp.  910;  KsuSmin  v.  KIui(,  PiMHUlan  bf  dafeadaiit.— Nieholi  v.  Michul. 


V.  Tellei,  27  Mine.      N.  Y,  284;  Kn»pp  v.  Smth.  27  N.  Y.  277;  BsniBtl 
~  ■■■        "0  N.  Yr492;  N«tioii»!  SteMubip  Co.  v.  Sb 


.n  V,  CIhbt,  2S  Min,      Selliiv.  70  N 


B65,  59  N,  y.  Supp.  esO;  Millins  v.  Brooklyn  WarehouK,  hsa.  122  N,  Y,  465;  Kuaolt  v.  Feiosk.  16S  N.  Y.  4 

eto.,  Co..  34  Misc.  SS,  68  M,  Y,  Supp.  744;  Treit  y.  II«-  Onood^a  NilJon  v.  Tlutcbor,  53  App.  Div,  661,  85 

tbora,  3  Hud  646;  RskIbv  v.  Brgva.  ISHua  456;  HalleU  Y.  Supp.  1014;  Levy  v.  Keltar.  63  App.  Div,  392.  71 

T.  Carter,  19  Hud  629;  Simaer  v.  Conn,  56  Bub.  395;  Y.  Supp.  G09;  Aiuks.  etc,,  Vareiii  v.  RkU,  28  Misc.  ] 

Robsrl«  V.  Befdell,  61  Bmb.  37;  CUrk  v.  Meij^  22  How.  SS  N.  Y.  Supp.  IIIB;  HoSioui  v.  Mmkhim,  8S  Hun 

Pr,  340,   13  Abb.  Pr.  467.  34   N,   Y.   Slip.   508. 

BlSbt  of  pUlDtUr  to  poneaaoa.— Jobiuan  v.  Cvn-  ComplmlDt.— Griiwold   r,    Mknaina.   67    j^ip.   I 

ley,  10  N.  Y.  570:  Wood  r,  Orwr,  25  N.  Y.  348;  FroM  372.  73  N.  Y.  Supp.  702;  Hoff  mu  v.  ^rklum,  SSI 

V.  Mark.  34  N.  Y.  2S3:  Blaok  River  lu  Co.  v.  Ne*  IS,  34  N.  Y.  Sopp.  508. 

§  1090.  Subsequent  action  to  recover  chattel  cannot  be  maintained  aft 
judgment  against  the  plaintiff. 

Where  a  chattel  is  replevied  in  an  action  to  recover  the  same,  ind  a  final  judgmt 
awarding  the  possession  thereof  to  the  defendant  is  rendered,  a  subsequent  action 
recover  the  same  chatt«l  cannot  be  maintained  by  the  plaintiff  for  the  same  cause 
action.  But  the  judgment  does  not  afFect  his  right  to  maintain  an  action  to  reco^ 
damages  for  taking  or  detaining  the  same  or  any  other  chattel  unless  it  was  rendei 
against  him  upon  the  merits. 

Deri Tmtlon.— Cods  civ.  proc..  1 1691,  wiihout  cbuae; 
orioinftUv  revised  from  R.  8.,  pt.  3.  eh.  S,  tit.  12,  Til. 

''fliwl  JadvnieDt."— Forces  v,  CoheD,  23  Mise. 
703,  52  N.  Y.  Supp.  71. 

§  1091.  Action  to  recover  a  chattel  by  an  assignee. 

An  action  to  revover  a  ciiattel,  the  title  to  which  has  been  transferred  to  the  phum 
once  the  wrongful  taking  or  during  the  wrongful  det«ntion  thereof,  with  or  withe 
the  damages  sustained  by  the  taking,  withholding  or  detention,  may  be  maintfuned 
any  case  where,  except  for  the  transfer,  such  an  action  might  be  munt«ned  by  the  p 
son  from  or  through  whom  the  plaintiff  derives  title;  but  not  otherwise. 

DcrlTmtlod. — Code  civ.  proc.,  1 1692,  without  chsnce. 

§  1092.  Jurisdiction  when  replevin  precedes  summons. 

Where  a  chattel  is  replevied  before  the  service  of  the  summons,  as  prescribed  in  t: 
article,  the  seizure  thereof  by  the  sheriff  is  regarded  as  equivalent  to  the  granting  ol 
provisional  remedy,  for  the  purpose  of  giving  jurisdiction  to  the  court  and  enabling 
to  control  the  subsequent  proceedings  in  the  action;  and  as  equivalent  to  the  commeni 
ment  of  the  action,  for  the  purpose  of  determining  whether  the  plaintiff  is  entitled 
nuuntain  the  action  or  the  defendant  is  liable  thereto. 

DerlrmUoD. — Code  dv.  proo.,  i  1693,  wltfaout  change         ] 
ol  lubatanoe.  Ht 

g  1093.  Answer  of  title  in  third  person. 

The  defendant,  by  wiswer,  may  defend  on  the  ground  that  a  third  person  was  entitl 

to  the  chattel,  without  connecting  himself  with  the  latter's  title. 

DolTatlOD.-'Cade  dv.  proe.,  1 1723,  without  ehuwe.  SnlBeleDer  of  dCfaDM.— Stole  v.  Otia,  71  N.  Y. 

AppUeatloa.— BilLi  v.  %aks,    178  App.  Div.  4S0,  Siedenbaoh  v.  Riley,  36  Hun  211,  aOd.,  Ill  N.  Y.  t 

IBS  N    y.  Supp.  171;  CusweU  T.  Alden.  12  Civ.  Proc.  Griffin  v.  Loiw  Island  R.  Co.,  101  N.  V.  348. 
Rep.   137. 

§  1094.  Plaintiff  may  require  sheriff  to  replevy. 

The  plaintiff,  when  the  summons  is  issued,  at  or  at  any  time  afterwards  and  befi 
the  service  of  a  copy  of  the  defendant's  answer,  or,  where  judgment  is  taken  by  defa 
for  want  of  an  appearance  or  pleading,  before  the  entry  of  the  final  judgment,  m 
cause  the  chattel,  to  recover  which  the  action  is  brought,  to  be  replevied  by  the  shei 
of  the  coimty  where  it  is  found. 


DirliaUon.— Code  dr.  proe..  1  MM.  fint  santsooe,     471,  alTd.,  101  N.  Y.  30S;  Unitad  Buts  Lttod  Co. 
without  ehjuiae;  orisiDally  reriKcl  Irom  ooda  of  proe..     Bumst.  63  Hob  513.  6  N.  Y,  Supp.  416. 
H  BOe.  208.  SUr  arowns  from  davoalnc  ■Trtplnlad  nodi 

Id  feiMral.— Com  Eiehanae  Bank  v.  Blye,  37  Hua     Brown  Shoe  Co.  v,  Vaodam  WarahouM  Co.,  ISB  A 
Div.  7tS,  17E  N.  Y.  Supp.  OS. 


art.  66  ACTION  TO  RECOVER  CHATTEL  §§  1095-1097 

§  1096.  Prerequisites  to  replevy  by  sheriff  i&  action  to  recover  a  chattet 

For  ihe  purpose  of  requiring  a  sheriff  to  replevy  in  an  action  to  recover  a  chattel,  the 
plaintiff  must  deliver  to  the  sheriff  an  affidavit  and  a  written  undertaking,  as  prescribed 
by  rule,  with  a  written  requisition  indorsed  upon  or  annexed  to  the  affidavit  and  sub- 
scribed by  his  attorney  to  the  effect  that  the  sheriff  is  required  to  replevy  the  chattel 
described  therein.  The  requisition  may  be  directed  to  the  sheriff  of  a  particular  county 
or  generally  to  the  sheriff  of  any  county  where  the  chattel  is  found.  It  is  deemed  the 
mandate  of  the  court. 

Dcrimtfon. — Code  dv.  proo.,  f  16M,  except  first  sentenoe,  without  chance  of  substance;  orii^nally  re- 
Tiaed  from  code  of  proc.,  ff  206,  208. 

§  1096.  Affidavit  to  be  delivered  to  sheriff  in  action  to  recover  a  chattel. 

The  affidavit,  to  be  delivered  to  the  sheriff  in  an  action  to  recover  a  chattel,  in  order 
to  require  him  to  replevy  it,  must  particularly  describe  the  chattel  to  be  replevied;  or  if 
the  affidavit  describes  two  or  more  chattels  of  the  same  kind,  it  must  state  the  number 
thereof,  and  where  it  describes  a  chattel  in  bulk,  it  must  state  the  weight,  measure- 
ment or  other  quantity,  and,  at  the  election  of  the  plaintiff,  it  may  state  the  aggregate 
value  of  all,  or  separately  the  value  of  any  chattel  or  of  any  class  of  chattels,  and  the 
aggregate  value  of  the  remainder,  if  any,  and  must  contain  the  following  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled  to  the  possession  thereof 
by  virtue  of  a  special  property  therein;  the  facts  with  respect  to  which  must  be  set 
forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  If  the  affidavit  be  made  after  the  service  of  the  siunmons,  that  the  plaintiff  at  the 
time  of  the  commencement  of  the  action  was  the  owner  of  the  chattel,  or  was  entitled 
to  the  possession  thereof  by  virtue  of  a  special  property  therein,  and  that  it  was  then 
wrongfully  detained  by  the  defendant. 

4.  The  alleged  cause  of  the  detention  thereof,  according  to  the  best  knowledge,  infor- 
mation and  belief  of  the  person  making  the  affidavit. 

5.  That  it  has  not  been  taken  by  virtue  of  a  warrant  against  the  plaintiff  for  the 
collection  of  a  tax,  assessment  or  fine  issued  in  pursuance  of  a  statute  of  the  state  or 
of  the  United  States;  or,  if  it  has  been  taken  under  color  of  such  a  warrant,  either 
that  the  taking  was  unlawful,  by ''reason  of  defects  in  the  process,  or  other  causes  speci- 
fied, or  that  the  detention  is  imlawful  by  reason  of  facts  specified  which  have  subse- 
quent occurred. 

6.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  warrant  of  attachment  against 
the  property  of  the*  plaintiff,  or  of  any  person  from  or  through  whom  the  plaintiff  has 
derived  title  to  the  chattel  since  the  seizure  thereof;  or,  if  it  has  been  so  seized,  that 
it  was  exempt  from  the  seizure  by  reason  of  facts  specified,  or  that  its  detention  is  unlaw- 
ful by  reason  of  facts  specified  which  have  subsequently  occurred. 

7.  Its  actual  value. 

Itarlnitioii.-<k)de   oiv.    proc..    ff  1605.    1006.   and  661.  43  N.  Y.  Supp.  035;  Devoe  v.  Selu.  25  Misc.  411. 

1607,  in  part,   without  ehance  of  aubttonoe.     %  1605  54  N.  Y.  Supp.  041;  Marahall  v.  FHend.  33  Misc.  443. 

ori^nnlly  reviMd  from  code  of  proc..  |  207.  68  N.  Y.  Supp.  502,  affd..  50  App.  Div.  628,  60  N.  Y. 

AttkdMiitt  anHleieiicy  In   feiicnu.— Sloan   v.    Im-  Sujm».  1140. 

plement  D«aJer8'  Mfg.  Co..  26  Miao.  451,  56  N.  Y.  Supp.  DefMtlTe  tex  wamnt.— Norria  v.  Jonea,  81  Hun 

&8;  Young  v.  Carey.  20  Miao.  278,  61  N.  Y.  Supp.  508;  304.  27  N.  Y.  Supp.  200.  30  N.  Y.  Supp.  1134. 

Paddock  v.  Quyder.  8  N.  Y.  Supp.  005.  Bf  whom  made. — National    Enamel,  etc.,  Co.  v. 

DcacrlptkMi    of   cliaMeb.>-8chwietering    v.    Roth-  Kaplan.  58  App.  Div.  06.  65  N.  Y.  Supp.  732;  Sloan  v. 

aefaild.  26  App.  Div.  614.  50  N.  Y.  Supp.  206;  Thorn  v.  Implement  Dealera*  Mfg.  Co..  25  Misc.  451,  55  N.  Y. 

LaaaruB.  30  App.  Div.  508,  57  N.  Y.  Supp.  270;  National  Supp.   558. 

Enamel  Co.  v.  Kaplan,  53  App.  Div.  06.  65  N.  Y.  Supp.  Complaint.— Clemmena  v.  Brinn.  36  Misc.  157.  72 

732;  Van  Dyke  v.  N.  Y.  State  Banking  Co.,  16  Mue.  N.  Y.  Supp.  1066. 

§  1097.  When  defendant  may  require  return  of  all  or  part  of  chattels. 

Where  the  affidavit  to  be  delivered  by  the  plaintiff  in  an  action  to  recover  a  chattel 
States  separately  the  value  of  one  or  more  chattels  or  classes  of  chattels,  the  defend- 
ant may  require,  as  prescribed  in  the  following  provisions  of  this  article,  the  retjiirn  of 
any  or  all  of  the  chattels  or  classes  of  chattels  the  value  of  which  is  thus  stated,  or  of 
the  portion  thereof  'whi<;^  has  been  replevied.  If  he  procures  such  a  return,  the  remain- 
der must  be  delivered  to  the  plaintiff,  except  as  is  otherwise  prescribed  in  this  article. 

Dtf  I VB  Cioiu— Oode  dv.  proo..  1 1607,  in  part,  without  chaaae  of  ■ubsfcance. 


CIVIL  PRACTICE  ACT 

t  of  die  property^  ^ect  on  tight  of  defendant 

smaller  timnber  or  a  fonaller  quantity  if  the  who' 
i  in  the  affidavit  cannot  be  found.  In  that  caa 
d  in  the  affidavit,  the  value  of  the  entire  chattel 
be  deemed  the  value  of  the  part  replevied  for  the 

a  return  thereof  to  the  d^endant. 

>3,  without  dunce.      Wsber  V.  Mume,  43  Hun  S5T.  nriL  on  oU 

vinr  or  part.—    los  N.  y.  ear. 

taking  for  replevin. 

ilivered  to  the  aheriff  with  a  requisition  to  replevy  i 
t  two  suretjea,  who  must  be  approved  by  the  ah 
:  sureties  are  bound  in  a  specified  eum,  not  less  th 
stated  in  the  affidavit,  for  the  prosecution  of  thi 
to  the  defendant,  if  possesion  thereof  is  adjudged 
discontinued,  before  the  chattel  is  returned  to  the 
the  defendant  of  any  sum  which  the  judgment  a 

9,  withmt  ghuce:      14B.  lUt-  lU  App.  Dit.  91.  13S  N.  Y.  Supp.  1 


.._. __     Co.  V.  Dorny,  38  Muo.  S43,  77  N.  Y.  Sopp.  ] 

1  an  undertaldnc.     v  ■  BidiershoS.  48  Miao.  353.  96  K.  7.  Supp. 
V.  Muu<.  42  Hun  £ST.  nvd.  on  other  gnna 
e«tmin«ar  Cudle     Y.  SZ7)  Tibbln  t.  O'ConDor,  38  Bub.  938; 
236.  et<.,  Buk  t.  Hobb*.  23  How.  Pr.  4M;  Budn 

V.  Wandliun.  S6     tionsl  Surety  Co..  112  Mito.  133,  183  N.  Y. 
meok  V.  Bab.  ZT        Bttf  Of  owner  from  tUtpatlnc  M  replef 

Brown  Shoe  Co.  v.  Vindu  Wni-' ^ 

t.  SOimM.  38  N.     TAv.  71S,  175  N.  Y.  Supp.  08. 


be  replevied. 

1  the  affidavit  is  found  in  the  possefision  of  the  d 
horn  an  affidavit,  requieitioQ  and  undertaking  are  d 
!  sections  of  this  article,  must  replevy  it  forthwith 
i  thereupon,  without  delay,  must  serve  on  the  d 
tJon  and  undertaking,  by  delivering  the  same  to  hin 
in  the  county;  or,  it  he  cannot  be  bo  found,  to  h 
a  the  chattel  is  tAken;  or,  if  neither  can  be  foun 
ipy  at  the  usual  place  of  abode  of  either  with  a  ] 

If  any  chattel  deecribed  in  the  affidavit  ie  secured 
sure,  the  sherifl  must  publicly   demand  its  deliver 

the  demand,  he  must  cause  the  building  or  inci 
ke  the  chattel  into  his  possession. 

00.  1701.  without  Hecoi,  27  MiM.  IW.  fiS  N.  Y.  Surai.  383j  M 
am  oode  of  proc,  Ockannaa.  SZ  Hun  19,  37  N.  Y,  Bupp.  B14. 
i«ed  (rum  code  of  Power  of  itattflff  to  l^e  duttelt  from  tM 
" «.  70  N.Y.20S:  Raymond  V. 


heriff  of  replevied  chattel. 

1  a  chattel  must  retain  it  in  his  possession,  keepinj 
n  who  is  entitled  to  the  poeaesaion  thereof  is  aac 
He  then  must  deliver  it  to  that  person,  upon  req 
md  necessary  expenses  for  taking  and  keeping  it, 
e  county  judge  of  the  county  where  the  chattel  wa 
he  judge  deems  proper. 

I,  wilkoat  Dhahie;  Moore  r.  Weatervelt.  21 14.  Y^  108;  Con  &» 
1 21B.  Bank  t.  Blye.  123  N.  Y.  1S2.  I-l-  »«  lT..n  tn 

stwn   of   replevin,     Bumi.    lAl, 

ComseiuBtlai 
in  hit  mutody^-     N.  Y.  $17. 


art.  66  ACTION  TO  RECOVER  CHATTEL  SS  1101a^ll03 

§  UOl-a.  Perishable  goods  and  animala  to  be  sold. 

If  property  replevied,  other  than  a  vessel,  is  perishable^  the  court  in  which  the  action 
is  bron^t  or  a  judge  thereof  may,  by  an  order  made  with  or  without  notice,  as  the 
urgency  of  the  case  in  its  or  his  opinion  requires,  direct  the  sheriff  to  sell  it  at  public 
auction,  and  thereupon  the  sheriff  must  sell  it  accordingly.  If  it  consists  of  live  animals, 
the  same  proceedings  may  be  had,  but  such  notice  shall  be  given  to  the  parties  to  the 
action,  of  the  application  for  the  order  as  the  court  or  judge  prescribes.  The  order  direct- 
ing the  sale  must  prescribe  the  time  and  place  of  the  sale,  and  notice  thereof  must  be 
^ven  in  such  manner,  and  for  such  time  as  is  prescribed  in  tdie/>rder.  The  sheriff  must 
retain  in  his  hands  the  proceeds  of  the  sale,  after  deducting  his  expenses  as  allowed  by 
the  court  or  judge,  but  where  the  property  sold  has  been  replevied  the  proceeds  shall 
be  detivered  to  the  person  who  is  entitled  to  the  possession  thereof  as  provided  in  section 
eleven  himdred  and  one.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DeilVAtton. — Code  civ.  proo.,  |  SS6,  m  am.  by  L.  Befereiiees. — ^Payment  of  auiplut.  and  rel«aae  of  re- 
1877,  ch.  410.  L.  1920.  eh.  484,  mjamrt.  Part  relating  to  maining  property,  C.  P.  A.,  |  M2;  diapoaitton  of  pro- 
attachment  ia  made  1 923,  ante,  uriginally  revised  from  oeeda.  Id.,  1 969;  sale  of  perishable  property  mider  war- 
R.  8.,  pt.  2,  ch.  5,  ttt.  1,  i  9,  in  part,  and  1 27;  code  of  rant  fmm  aty  court  of  New  York,  N.  Y.  C.  Ct.  A.,  §  883; 
proo.,  i  288.  sheriff's  feoa,  C.  P.  A.,  f  1558,  subd.  7. 


§  1102.  Exception  to  plaintiif 's  sureties. 

Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of  the  affidavit,  requisi- 
tion and  undertakbg  is  served,  the  defendant,  unless  he  requires  a  return  of  the  chattel 
replevied,  or  of  one  or  more  of  them,  where  two  or  more  chattels  are  replevied,  may 
serve  upon  the  sheriff  a  notice  that  he  excepts  to  the  plaintiff's  sureties;  otherwise  he 
is  deemed  to  have  waived  all  objections  to  them.  Where  the  defendant  has  not  appeared, 
the  notice  must  be  subscribed  either  by  him  or  by  his  agent  or  attorney.  The  person 
so  subscribing  the  notice  must  add  to  his  signature  his  office  address  as  prescribed  by 
law  with  respect  to  a  notice  of  appearance.  Within  ten  days  after  service  of  such  a 
notice,  the  plaintiff's  attorney  must  serve  upon  defendant's  attorney  or,  if  the  defend- 
ant has  not  appeared,  upon  the  sheriff,  notice  of  the  justification  of  the  sureties.  If 
the  notice  of  justification  is  served  upon  the  sheriff,  he  must  serve  it  immediately  upon 
tiie  person  whose  name  is  subscribed  to  the  notice  of  exception,  in  the  mode  prescribed 
by  law  for  service  of  a  paper  upon  an  attorney  in  an  action. 

Dcrlv»tl»ll. — Code  civ.  proc.,  f  1703,  without  change:  t.  Illinois  Surety  Co.,  175  App.  Div.  379,  161  N.  Y.  Supp. 

aOpuJUy  revised  from  code  of  pn>c.»  1 210,  in  part.  1009;  U.  8.  Land  Co.  v.  Buasey,  53  Hun  616,  6  N.  Y. 

Ui    graaraL— Hohansfeein    v.    Westminster    Candle  Supp.  416;  Graham  v.  Wells,  18  How.  Pr.  376. 
Co.,  31  Avp.  Div.  11,  52  N.  Y.  Supp.  235;  Thompson 

§  1103.  When  defendant  may  reclaim  chattel;  proceedings  thereupon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties,  as  prescribed  in  the 
last  section,  may  serve  upon  the  sheriff,  within  the  time  allowed  to  him  for  such  an 
exception,  a  notice  that  he  requires  a  return  of  the  chattel  replevied.  With  the  notice, 
he  must  deliver  to  the  sheriff  the  following  papers: 

1.  An  aflSdavit  containing  an  allegation  either  that  the  defendant  is  the  owner  of  the 
chattel,  or  that  he  is  lawfully  entitled  to  the  possession  thereof  by  virtue  of  a  special 
property  therein,  the  facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaldng  executed  by  at  least  two  sureties,  to  the  effect  that  they  are  bound 
in  a  specified  sum,  not  less  than  twice  the  value  of  the  chattel  as  stated  in  the  affidavit 
of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  is  adjudged, 
or  if  the  action  abates  in  consequence  of  the  defendant's  death;  and  for  the  payment 
to  him  of  any  sum  which  the  judgment  awards  against  the  defendant. 

Within  thiee  days  after  serving  a  notice  requiring  a  return  of  the  chattel,  as  pre- 
scribed in  this  section,  the  defendant  must  serve  upon  the  plaintiff's  attorney  notice  of 
the  justification  of  the  sureties  to  the  undertaking. 

DcHvstten.— <^e  ctv.  proo.,  1 1704,  without  ehanse;     Y.  Supp.  867;  KUnkowstein  ▼.  Greenberfj^lS  Miso._470, 


orifioally  revised  from  code  of  proo.,  1 211,  first  sentence.  37  N.  Y.  Supp.  306;  Weber  y.  Manne,  42  Hun  567;  Ckrk 

IB  BMMVBl. — ^Burke  v.  Graham,  106  App.  Div.  108,  v.  Hooper.  M  Hun  445.  23  N.  Y.  Supp.  447. 

M  N.  YTSupp.  650:  Freeman  v.  U.  8.  Fideli^.  ete.,  Co..  BOmI  of  lUidcrtftkliis.—Blake   v.    MoNamara,    0 

»  Miss.  364.  87  N.  Y.  Sum).  493;  Brown  Shoe  Co.  v.  Misc.  212,  29  N.  Y.  Supp.  676. 

(Tandam  WarehouM  Co.,  186  App.  Div.  718,  175  N.  Y.  LIsbUlty  of  aoretlft.— Levine  v.  Dohl.   179  App. 

Supp.  68.  Div.  777.  167  N.  Y.  Supp.  329;  John  Church  Co.  v.  Dor- 

MictaBcjr  or  VBdcrteldnf.— Martin   v.   Gilbert,  sey,  38  Miso.  542.  77  N.  Y.  Supp.  1065. 
19  N.  Y.  206:  Boose  ▼.  HaasTSB  App.  Div.  171.  40  N* 


IS  1104-1107  CIVIL  PRACTICE  ACT  art.  6 

g  1104.  Sureties;  when  andhow  to  jtutify. 

The  juBtification  of  sureties,  as  prescribed  in  either  of  the  last  two  sectjons,  must  taki 
place  either  in  the  county  where  the  chattel  was  replevied  or  in  t±ie  county  where  oni 
of  the  auretica  rcaides.  The  provinana  of  statute  or  rule  n^ulating  generally  the  jus 
tification  of  sureties  in  an  undertaking  given  in  an  action  or  special  proceediog  govern 
except  as  otherwise  expressly  prescribed  in  this  article,  with  respect  to  the  notice  o 
justification  of  the  sureties;  the  officer  before  whom  they  must  justify;  the  substitutioi 
of  new  sureties  or  a  new  undertaking;  the  examination  and  quaMcations  of  the  sureties 
and  the  allowance  of  thtj  undertaking.  But  after  the  allowance,  the  undertaking  ant 
examination  must  be  deliverd  to  the  sheriff. 

chnnis     <ued  tram  wde  of  pn».,  1 213.  ana  puta  of  H  210.  21S 
'-"-         "dltliuud  Mtnritr— U.  a  UodCo.  v.Bvmtf,  K 
SIS.  e  N.  y.  supp.  418. 

_    .. .  narc   b>  jMUtf. — Buton   v.    DooiMlty,    B   Mia 

1  170S.  DricinBlly  n-     473,  27  N.  Y.  Supp.  .62S. 

§  1106.  When  and  to  whom  sheriff  must  deliver  chattel. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor  requires  the  return  ol 
the  chattel,  within  the  time  prescribed  for  that  purpose,  or  if  he  makes  default  in  serV' 
ing  notice  of  the  justification  of  his  sureties  or  in  procuHi^  the  allowance  of  faia  under 
taking,  or  if  the  plaintiff,  after  the  defendant  has  excepted  to  his  sureticfl,  duly  procure 
the  allowance  of  his  undertaking,  the  sheriff,  except  where  a  claim  is  made  by  a  peiBor 
not  a  party  to  the  action,  immediately  must  deliv»  the  chattel  to  the  phuntiff.  If  tht 
plaintiff,  after  the  defendant  baa  excepted  to  his  sureties,  makes  default  in  serving  notice 
of  justification  or  in  procurii^  the  allowance  of  his  und^taldng,  or  if  the  def^idant 
after  he  has  required  the  return  of  the  chattel,  duly  procures  the  allowance  of  his  under- 
taking, the  F^eriff  immediately  must  deliver  the  chattel  to  the  defendant.  Where  tht 
sheriff  duly  delivers  a  chattel  to  either  party,  as  prescribed  in  this  section,  he  must 
deliver,  at  the  same  time,  to  the  adverse  party,  the  undertaking  recQved  by  him  from 
the  party  to  whom  the  chattel  is  dalivered,  t<^ther  with  the  examination  of  the  wire- 
ties,  and  the  judge's  allowance,  if  any.  When  the  chattel  is  delivered  by  the  sheriff  tc 
dther  party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  responsible  for  the 
sufficiency  of  the  sureties  of  either  party;  until  then,  he  is  responsible  for  Uie  sufficiency 
of  the  sureties  of  the  plaintiff  or  of  the  defendant,  as  the  case  may  be. 


DCTlTsaoD.— Code  dv.  prw.,  |{  1706,  1708.  withgut  iDgnwral.—Coiii  Eiehun  Bank  t.  Bly^  102  N.  Y 
olmiKiB  gf  Bubnanoe.  (1706,  oripnilly  smbBtitui*  for  30B:Hun(v.  Mootry,  10How7Pr.47B;ar»Btv.Booth,21 
psrUiof  code  of  proc..  II  210-212.    |  1708,  oriciDBlly  le-      How.  Pr.  3M. 

§  1106.  Penalty  for  wrong  delivery  by  sheriff. 

A  sheriff  who  delivers  to  either  party,  without  the  consent  of  t^e  other,  a  chattel 
replevied  by  hun,  except  as  prescribed  in  the  last  section,  or  by  virtue  of  an  execution 
issued  upon  a  judgment  in  the  action,  forfeits  to  the  party  aggrieved  two  hundred  and 
fifty  dollars,  and  is  also  liable  to  him  for  all  dami^es  which  he  sustains  thereby. 


§  1107.  Claim  of  title  by  third  person;  proceedings  thereupon. 

At  any  time  before  a  chattel  which  has  been  replevied  is  actually  delivered  to  eitlieT 
party,  if  a  person  not  a  party  to  the  action  claims  as  against  the  defendant  a  right  to 
the  possession  thereof  existing  at  the  time  when  it  was  replevied,  an  affidavit  may  be 
made  and  delivered  to  the  sheriff  in  his  behalf,  stating  that  he  makes  such  a  claim; 
specifjing  the  chattel  or  chattels  to  which  it  relates,  if  two  or  more  chattels  have  been 
replevied,  and  the  claim  relates  only  to  part  of  them;  and  setting  forth  the  facts  upon 
which  his  ri^t  of  possession  depends.  In  that  case,  the  sheriff,  in  his  discretion,  before 
he  delivers  the  chattel  to  the  plaintiff,  may  servo  upon  the  plaintiff's  attorney  a  copy 
of  the  affidavit,  with  a  notice  that  he  requires  indemnity  gainst  the  claim,  If  the 
indemnity  is  not  furnished  witliin  a  reasonable  time  after  the  plaintiff  becomes  entitled 
to  the  delivery  of  the  chattel,  the  sheriff,  in  his  discretion,  may  deliver  it  to  the  cl^um- 
ant,  without  incurring  any  liability  to  the  plaintiff  by  reason  of  so  doing.  J 


art.  66 


ACTION  TO  RECOVER  CHATTEL 


i§  1108-1110 


Dvlmlioii. — Code  dv.  proo.,  {  1700,  without  chance; 
orisinally  revised  from  code  of  proc..  I  216,  fint  part. 

iJD  mnenl.— Read  v.  Bra3rton.  143  N.  Y.  342;  Fiti- 
patridc  V.  Krause,  58  N.  Y.  8upp.  283. 

AppncattoB.— McCarthy  ▼.  Uckerman,  154  N.  Y.  565, 
affg.  92  Hun  19.  37  N.  Y.  Supp.  914;  Einstein  v.  Dund, 
61  App.  Div.  195. 70  N.  Y.  Supp.  520.  affd..  171  N.  Y.  648; 
Pracht  V,  Gunn,  69  App.  Div.  396.  74  N.  Y.  Supp.  991; 
United  Shoe  Repairing  Machine  Co.  v.  Dochtermann 
Storage  Warehouse  Co..  186  App.  Piv.  359,  174  N.  Y. 
Supp.  284;  Standard  Sewing  loach.  Co.  v.  Hejrman.  25 
Miae.  429,  54  N.  Y.  Supp.  988;  Wright  Steam  Engnie 


Works  V.  N.  Y..  etc..  Engine  Co..  44  Miao.  580,  90  N.  Y. 
Supp.  130;  Haatmn  V.  Nagel,  83  Hun  206.  81  N.  Y.  Supp. 
598;  Pelham  Hod  Elev.  Co.  v.  Baggaley,  12  N.  Y.  Supp. 
218 

Effect  of  flUnji  claim.— Reimere  v.  Sohmitt.  68  App. 
Div.  299,  74  N.  Y.  Supp.  122;  Goldstein  v.  Shapiro,  SS 
App.  Div.  83.  82  N.  Y.  Supp.  1088. 

Indemnity. — Manning  v.  Keenan,  73  N.  Y.  45:  Leon- 
ard V.  ButtUng,  19  Misc.  219,  44  N.  Y.  Supp.  273,  affd.. 
13  App.  Div.  179. 43  N.  Y.  Supp.  387. 

Section  cited.— Sophian  v.  Fidelity  Deposit  Co..  184 
App.  Div.  553.  172  N.  Y.  Supp.  892. 


§  1108.  Action  against  sheriff  by  third  person  claiming  chattel. 

A  person  not  a  party  to  the  action,  who  has  served  an  affidavit  as  prescribed  in  the 
last  section,  may  maintain  an  action  against  the  sheriff  who  has  delivered  ibe  chattel  to 
the  plaintiff,  to  recover  his  damages  by  reason  of  the  taking,  detention  or  delivery  of 
the  chattel.  But  the  summons  in  such  an  action  must  be  issued  within  three  months  after 
the  delivery  of  the  chattel  to  the  plaintiff  and  must  be  served  within  three  months  after 
it  is  issued.  An  action  cannot  be  maintained  against  a  sheriff  by  a  person  so  entitled 
to  make  a  claim  except  as  prescribed  in  this  section. 

Dcrtmtaon.— Code  oiv.  proc..  1 1710.  without  ofaante;         AppHcfttion.— Haatinn  v.  Nacel.  83  Hun  205,  31 
icinally  a  aubetitute  for  code  of  proc.,  |  216,  last  een-     N.  Y.  Supp.  598.    See  also  oases  cited  under  preceding 


ori^mally 
tenoe,  in  part 


section. 


§  1109.  Indemnity  to  sheriff  by  plaintiff. 

The  indemnity  to  be  furnished  to  the  sheriff  by  the  plaintiff,  as  prescribed  in  the 
last  section  but  one,  must  consist  of  a  written  undertaking  to  him,  executed  by  at  least 
two  sureties,  to  the  effect  that  they  will  indemnify  him  against  any  liability  for  damages, 
costs  or  expenses,  to  be  incurred  in  an  action  brought  against  him  by  the  claimant,  or 
a  person  deriving  title  from  or  through  the  claimant,  by  reason  of  the  taking  or  deten- 
tion of  the  chattel,  or  its  delivery  to  the  plaii>tiff,  not  exceeding  a  sum  to  be  specified 
in  the  undertaking,  which  must  be  at  least  five  hundred  dollars,  and  not  less  than  the 
actual  value  of  the  chattel  claimed,  and  two  hundred  and  fifty  dollars  in  addition  thereto. 
Each  of  the  sureties,  besides  possessing  the  other  qualifications  required,  by  law> 
must  be  a  freeholder  or  a  householder  of  the  sheriff's  county.  The  sheriff,  before  deliver- 
ing the  chattel,  may  require  the  persons  offered  as  sureties  to  justify  in  the  manner 
and  subject  to  the  provisions  of  statute  or  rule  regulating  generally  the  justification  of 
sureties  in  an  undertaking  given  in  an  action  or  special  proceeding.  The  siiretieB  are 
entitled  to  be  substituted  as  defendants  in  an  action  brought  as  prescribed  in  the  last 
section  as  if  the  chattel  had  been  levied  upon  by  virtue  of  an  execution. 

DcilvAtkHl. — Code  civ.  proo.,  f  1711,  without  chan^;  except  as  to  justification  of  sureties. 

§  1110.  When  agent  or  attorney  may  make  affidavit  for  replevin  or  return. 

The  affidavit  to  be  delivered  to  the  sheriff  in  behalf  of  the  plaintiff  with  a  requisition 
to  replevy  a  chattel  may  be  made  by  the  plaintiff's  agent  or  attorney  if  the  material 
facts  are  within  his  personal  knowledge;  or,  if  the  plaintiff  is  not  within  the  county  where 
the  attorney  resides  or  has  his  office  or  is  not  capable  of  making  the  affidavit.  The 
affidavit  to  be  delivered  to  the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice 
that  he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person  not  a  party  who  makes 
a  claim  of  title  to  the  property,  may  be  made  by  an  agent  or  attorney  if  the  material 
facts  are  within  his  personal  knowledge,  or  if  the  defendant  or  claimant,  as  the  case 
may  be,  is  not  within  the  county  where  the  property  was  replevied  and  capable  of 
making  the  affidavit.  Where  the  affidavit  is  made  by  an  attorney  or  agent,  he  must 
state  therein  what  allegations,  if  any,  are  made  upon  his  information  and  belief,  and 
he  must  set  forth  therein  the  grounds  of  his  belief  as  to  all  matters  not  stated  upon 
his  knowledge  and  the  reason  why  the  affidavit  is  not  made  by  the  party  or  the  claim- 
ant. 


BarlTaHoii. — Code  civ.  proo..  1 1712,  without  chanae  of 
substance;  originaUy  partly  new.  and  partly  from  code  of 
proc,  i  207. 

Substitution  of  sureties.— Leonard  v.  Buttlinc,  13 
App.  Div.  179,  43  N.  Y;  Supp.  387;  Coddincton  vTHar- 
burcer,  77  Mioe.  211. 137  N.  Y.  Supp.  536;  Jacobi  v.  Gor- 
man. 21  N.  Y.  Supp.  762. 


In  ■encmL— Barton  v.  Donnelly,  6  Miso.  473, 27  N.  Y . 
Supp.  626;  Van  Dyke  v.  N.  Y.  State  Banking  Co..  18 
Muc.  661,  43  N.  Y.  Supp.  736;  Sloan  v.   Implement 
Dealers*  Mfg.  Co..  25  Misc.  451.  44  N.  Y.  Supp.  658;  Ag- 
new  v.  Latham,  54  Misc.  61,  105  N.  Y.  Supp.  366. 


Pl^f!^^ 
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9  1111.  Second  and  subsequent  replevin;  proceedings  Uiereiqwo. 

When  tbe  sherifl  haa  replevied  a  part  only  of  a  chattel,  or  of  two  or  more  cl 
dJBMtibed  in  the  plaintiff's  affidavit,  and  has  served  upon  the  defendant  the 
required  upon  such  a.  replevin,  the  plaintiff,  at  any  time  before  the  service  of  i 
of  the  defendant's  answer,  or  before  judpnent  by  default  for  want  of  an  appt 

tot  pleading,  may  require  the  sune  or  any  other  sheriff  to  replevy  any  other  part  i 
For  that  purpose,  he  must  deliver  to  the  sheriff  an  affidavit  containing  the  son 
1  gatjons,  and  a  reqiusition  and  undertakii^,  with  respect  to  the  part  yet  to  be  re; 

as  if  the  action  was  brought  to  recover  that  part  only.    Where  a  second  or  subs 
>^^\  replevin  is  made  as  prescribed  in  this  section  ihs  proceedings  are  the  same  as  if  a 

f':\  replevin' had  not  been  made. 

,^/.  I>«ln«»B.— Cod*  riv.  proo.,  1  in>,  wHboat  ahus& 

k:- 

§  1112.  Replevin  vhere  order  of  arrest  has  been  granted. 

.,'  Where  an  order  of  arrest  is  granted,  the  plaintiff's  right  to  a  replevin  is  sub 

y  .  tbe  followings  regulations: 

\.  1.  If  the  defendant  has  been  arrested  pursuant  to  the  order,  a  subsequent  r 

*t.  cannot  be  made  of  a  chattel  with  respect  to  which  the  order  was  granted. 

C-'  2.  It  the  defendant  has  not  been  arrested,  a  subsequent  replevin  of  a  chattf 

'f,"  '  respect  to  i^ch  the  order  was  granted  supersedes  the  order. 

V   .  DalratloD.— Cod«  riv.  proa.,  f  ITM,  wtUiout  ofauM        WkMiartcra 

£■■  atmlMtuio*.  SB  Hud  MS,  13  N.. 

■^  aafWMMa.— Oidua  of  anst  in  drjl  Mtltni*,  C.  P.  A.,  WU*.  Dii-  003. 

;> '  H  814-8Te.                                                                                         WalTcr  of  rtabt  to  amct — Tn««y  v.  Vwdei 

.^  aw,  M  Bub.  70. 

%  §  1113.  Rettun  by  stterilf . 

it-'  The  sheriff,  within  twenty  days  after  he  has  delivered  a  chattel  replevied  by 

->  the  party  entitled  to  the  poBseaaion  thereof  or  to  a  third  person,  as  prescribed 

^^  article,  must  file  with  the  clerk  the  plaintiff's  affidavit  and  the  accompanyii^  i 

>>''  tion,  with  a  return,  stating  in  what  manner  be  has  executed  the  latter.    If  he  hat 
ted  to  replevy  a  paj-t  of  the  chattel,  or  of  two  or  more  chattels,  described  in  the  af 

i-  the  return  must  state  the  cause  of  the  omiasion. 

BcrfTBUWk—Cad*  dT.  proa.,  f  ITIO,  wttbost  ohusa;  odaUully  nvJMd  from  soda  at  piac.  1 117. 

S  1114.  Failure  of  sheriff  to  mabe  return. 

If  the  sheriff  fmls  to  comply  with  the  last  section,  either  party  may  require 

to  do  within  ten  days  aftfir  service  of  a  notice  to  that  effect,  or  to  show  cause  at 

^ .  of  the  court  designated  in  the  notice  why  he  should  not  be  punished  for  a  c<m 

of  the  court.    The  notice  may  be  served  at  any  time  before  final  judgment,  exce] 

»-.  it  cannot  be  served  on  the  part  of  the  defendant  before  answer.    An  c 

frith  such  a  notice  is  punishable  aa  a  contempt  of  the  court. 


§  1115.  Replevin  papers  to  be  made  part  of  judgment-roll. 
The  pl^ntiff's  affidavit,  with  the  accompanying  requiution,  and  the  return 
iheriS,  must  be  made  a  part  of  the  judgment-roll  in  an  action  to  recover  a  chattel. 

1.,  |lT17.fintaUiuB,  wtlh-        Brfw^ilw.— Ajto  BoaUBMefiodjmmt-reU. 
prspvwl  mkI  Sled,  niln  o(  i^Til  pnotToa.  302. 

BrldeBea.— H*nJn  *.  tXIbtri.  110  N.  Y.  »8. 

§  1116.  Action  to  recover  a  chattel  not  affected  by  failure  to  replevy. 

The  plaintiff  may  proceed  in  the  action  and  recover  therein  the  chattel  or  iti 
althou^  he  has  not  required  the  ^eriS  to  replevy  it  or  the  dieriff  has  not  bet 
to  replevy  it, 

ks  cdv. jnoo..  I  1718,  without  idiucBi 
mKB-.-pt.  3,  idi.  8,  tit.  13.  f  10. 


(kUuU;  nrlHd  from  R.  B..  pt.  3,  1 
EiiraMnd.— Lm«1i  t.  WlDiui, 


art.  66 


ACTION  TO  RECOVER  CHATTEL 


1117-1121 


§  1117.  When  and  how  piaintSS  may  abandon  his  claim  as  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  specified  in  the  complaint  has  been 
replevied,  the  plaintiff's  attorney,  with  or  before  the  notice  of  trial,  may  servB  upon  the 
defendant's  attorney  a  notice  that  he  abandons  so  much  of  his  claim  as  relates  to  those 
which  have  not  been  replevied;  and  thenceforth  the  proceedings  are  the  same  as  if  the 
action  had  been  brought  to  recover  only  the  chattels  which  have  been  replevied. 

Bcrlmtton.— Code  «▼.  proo.,  1 1719.  first  Motenoe,  Mtttea  hr  Tendon  to  nie  in  repleviA.-<^M6IIer  v. 

wHhout  ohaace.  Soeond  seotenoe  abutted  m  unneoMmry.  Tuaka,  87  N.  Y.  167:  Terry  v.  Mimser,  121  N.  Y.  161; 

B«pleTlii    tat   part.— Sehoeneman    v.  Chamberlin,  Seeman  ▼.  B*iidler,  26  Mioe.  S72,  66  N.  Y.  Supp.  210; 

M  App.  Div.  351,  67  N.  Y.  Supp.  2S4.  Wile  ▼.  Browtistein,  86  Hun  68. 

§  1118.  Damages  for  iajuiy  or  depredatioa  of  chattel. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or  otherwise  depreciated 
in  value,  while  it  was  in  the  possession  or  under  the  control  of  the  defendant,  under  such 
circumstances  that  the  plaintiff  might  recover  damages  for  the  injury  or  depreciation 
in  an  action  brought  against  the  defendant  therefor,  he  may  recover  the  same  damages 
in  an  action  brought  as  prescribed  in  this  article. 

I>«lvs(loii.~Code  dv.  proo..  1 1722,  without  chance,  D«|if«€tottan.->Com  Eschante  Bank  v.  Blye,  128 

ezoflot  to  omit  last  eentenoe  ae  unnoeawry.  N.  Y.  132,  reyg.  66  Hun  403,  10  N.  Y.  Supp.  161. 

Allentloiia  m  to  damacM-— Rapid  Safety  Filter  Seetioii  died.— Oreenberger  ▼.  North  Bide  Storage 

Co.  vTWyokoff.  20  Miao.  17.  44  N.  Y.  Supp.  601;  Smith  Warehcuae  Co.,  170  App.  Div.  887, 164  N.  Y.  Supp.  460; 

T.  Oraer.  43  Barb.  187,  aCTd..  42  N.  Y.  132;  Barry  ▼.  Harding  v.  QaSlard.  176  App.  Div.  888,  839.  163  N.  Y. 

Fiaoher,  89  How.  Pr.  621,  8  Abb.  N.  8.  369.  Supp.  617. 

IffeASOre  of  daluocM. — Redmond  r.  American  Mfg. 
Co..  121  N.  Y.  416. 

§  1119.  Defendant  may  demand  judgment  for  return. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plaintiff,  or  to  a  person  not 
a  party  to  the  action,  as  prescribed  in  the  foregoing  sections  of  this  article,  the  defend- 
ant's attorney,  within  the  time  allowed  to  him  for  the  service  of  a  notice  of  trial,  may 
serve  upon  the  plaintiff's  attorney  a  notice  that  the  defendant  demands  judgment  for 
the  return  of  the  chattel  or  for  its  value,  either  with  or  without  damages  for  the  deten- 
tion thereof. 

493;  Book  v. 


dv.    proo..    1 1726,    except   last 
fffwtftiyyft,  which  ia  omitted  ae  unneoeMary. 

far  Ntam.— MoCobb  v.  ChriatiMiaen,  27        Faltam  to  aerre  nbttoe^— ChxiatiaiiMn  v.  Mendham. 


antee  Co..  43  Miao.  864,  87  N.  Y.  Supp.  4 
Schneider.  84  MJae.  28.  146  N.  Y.  Supp.  1046 
Fallore  to  aerre  nottoe.^ — Chxiatiai 

Miao.  826,  69  N.  Y.  Supp.  187.  affd..  46  App.  Div.  628.     46  App.  Div.  664.  61  N.  Y.  Supp.  326. 

61  N.  Y.  Supp.  1141;  Freeman  v.  U.  S.  Fiddity  4c  Guar- 

§  1120.  Verdict,  report  or  decision  in  action  to  recover  a  chattel;  wliat  to  state. 

The  verdict,  report  or  decision  must  fix  the  damages,  if  any,  of  the  prevailing  party. 
Where  it  awards  to  the  plaintiff  a  chattel  which  has  not  been  replevied,  or  where  it 
awards  to  the  prevailing  party  a  chattel  which  has  been  replevied  and  afterwards  deliv- 
ered by  the  sheriff  to  the  unsuccessful  party  or  to  a  person  not  a  party,  it  must  also, 
except  in  a  case  specified  in  the  next  section,  fix  the  value  of  the  chattel  at  the  time 
of  the  trial. 

N.  Y.  Supp.  667:  Pabat  Brewing  Ca  v.  R.  8.  F.  Co,  66 
Miao.  446,  107  N.  Y.  Supp.  163;  Empire  State  IVpe 
Fouadlnf  Co.  v.  Oraat,  44  Hun  434;  Duffua  ▼.  Sohwfawer. 
79  Hun641.  29  N.  Y.  Supp.  930;  Lewiaohn  v.  Apple.  12 
Ov.  Pfoc.  Rep.  274. 

Coats.— Herman  v.  Oirvin.  8  App.  Div.  418,  40  N.  Y. 
Supp.  846;  MeLain  v.  Mathuahek  Piano  Mfs.  Co.,  64 
App.  Div.  126.  66  N.  Y.  Supp.  297. 

ui  Justleaa'  «r  dtr  eonrt.— Young  v.  Carey,  29 
Miac.  278,  61  N.  Y.  Supp.  608. 

tn  minlelpal  eoari  off  Now  York.— Barnard  v. 
Devine,  34  MmoT  182,  68  N.  Y.  Supp.  869. 


QlMrtrotloii.— Code  dv.  proo.,  1 1726,  without  change; 
ortginaUy  teviaed  from  oode  of  proo.,  1 261,  firat  aentenoe. 

forBet  or  doeliioii.--Conklin  v.  MeCaulay,  41  App. 
Div.  46il»  68  N.  Y.  Supp.  879;  Browner  v.  Fahy,  64  App. 
Div.  122,  71  N.  Y.  Supp.  834;  Segellce  v.  Finan,  48  Hun 
310.  1  N.  Y.  Simp.  381.  ^  ™  . 

JjoBMilW  —nT  Y.  Ovaran^y,  eto.,  Co.  v.  Flynn,  66 
N.  Y.  663;  Sloeum  v.  Delano,  17  Weeldy  Dig.  207. 

YalM  off  ciMitteL— National  GaahRflgiafear  Co.  v. 
Agna.  43  App.  Div.  604,  60  N.  Y.  Supp.  348:  Gilroy  v. 
Evetaoo-HiSok  Co.,  103  App.  Div.  674,  93  N.  Y.  Sopp. 
132;  Cary  Mfg.  Co.  v.  Malone,  131  App.  Div.  287,  116 
N.  Y.  Supp.  632;  Sheridan  v.  Frcaaa,  23  Miiao.  767,  60 


§  1121.  Substitute  in  certain  cases  for  finding  as  to  value  in  action  to  recover 
a  chattel. 

A  verdict,  report  or  decision  in  favor  of  the  defendant  shall  not  fix  the  value  of  the 
chattel  in  either  of  the  following  cases: 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel,  but  it  was  rightfully  dis- 
trained doing  damage,  and  its  value  is  greater  than  the  damages  sustained  by  the  defend- 
ant, by  ihe  injury  for  which  it  was  distrained;  in  which  case,  those  damages  must  be 
ixed. 
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2.  Where  the  plMotiff  is  the  general  owner  of  thtf  chattel  but  the  c 
special  property  therein  and  the  value  of  the  chatte'  is  greater  than  tl 
^lecial  property,  or  the  sum  charged  upon  the  chattel  by  reason  thereof 
the  value  of  the  special  property  or  the  sum  so  charged  must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict,  report  or  d 
forth  the  reason  why  the  value  of  the  chattel  is  not  fixed. 

Dvlratian.— Coda  sIt.  pno.,  f  1737,  without  aluiice.  v.  Wliitbaek.  II  Min.  171,  33  N.  Y. 

AppHcatliHi.— PsetHl    v.    Bamman,    SI    App.    Di*,  t.  Chriitinrnnn.  28  Mil,  11».  tC  N.  1 

2&6,  C3  N.  Y.  Bupp.  438:  RomIi  v.  Curti^llG  App.  Dir.  t.  Kiac  37  Miu.  TSa,  TS  N.  Y.  Boi 
7ea.  101  N.  Y.  Supp.  383.  affd.,  191  N.  Y.  387;  Tlusii 

g  1122.  Verdict,  report  or  decisioii  for  put  of  several  chatb 
thereupon. 

Where  the  action  is  brought  to  recover  two  or  more  chattels,  the  vi 
decision  may  award  to  one  party  one  or  more  distinct  chattels  which  ( 
and  set  apart  from  the  others,  and  the  residue  to  the  other  party.  Th< 
rendered  thereupon  must  award  to  each  party  the  same  relief  with  reape< 
in  his  favor  as  if  separate  judgments  were  rendered;  except  that,  whei 
entitled  to  an  f^^solute  award  of  a  sum  of  money  agiunst  the  other,  I 
must  be  deducted  from  the  greater  and  the  balance  only  must  be  award 

D«*l*«lla>i.— Code  dv.  |»«..  1 173S,  witliout  flhuis  Wfafn    Urcral    nMd.— Wogdbi 

of  (ubitwKie.  cioept  Itaa  omialoti  of  tlie  but  oUuh  of  17  Baib.  *W. 

Ill*  Gnt  HiileDoe,  aa  uuiawMuy  in  view  ol  tanenl  pro-  Coats. — Nemll  Uniienal  MIU  i 

Tinona  aa  to  ameDdment  of  pbiadin«B  (|  lOS.  ante).  N.  y.  170:  Mertena  t.  Fitiwalv,  I 


g  1123.  Damages;  how  ascertained  on  default 

Where  the  plaintilT  is  entitled  to  judgment  by  default  for  want  of  at 
pleadii^,  the  court  to  which  he  applies  for  judgment  may  ascertain  an' 
damages  to  which  he  is  entitled,  and  the  value  of  the  chattel,  if  neceasar 
a  reference,  or  a  writ  of  inquiry,  for  that  purpose. 

Dcrlntlon.— Code  dv.  proe.,  1 1729,  without  ohaass. 

§  1124.  Final  judgment. 

Final  judgment  for  the  plaintiff  must  award  to  him  possession  of  the  c 
by  him  with  his  damages,  if  any.  If  a  chattel  recovered  was  not  reple 
it  was  replevied,  it  was  delivered  to  the  defendant,  or  to  a  person  not 
scribed  in  this  article,  the  final  judgment  must  also  award  to  the  ptaintj 
as  the  value  thereof,  to  be  paid  by  the  defendant  if  possession  thereof 
to  the  plaintiff.  If  the  defendant  has  demanded  judgment  for  the  reti 
which  was  replevied  and  afterwards  delivered  to  the  plaintiff,  or  to  a  per 
as  prescribed  in  this  article,  final  judgment  in  his  favor  therefor  mus 
possession  thereof  with  his  damages,  if  any;  and  it  must  also  award  i 
fixed  as  the  value  thereof,  U\  be  paid  by  the  plaintiff  if  possession  is  not 
defendant.  But  if  the  case  is  one  of  those  specified  in  section  eleven  hund 
one  of  this  act,  final  judgment  in  favor  of  the  defendant  must  award 
fixed  as  therein  specified,  and  if  it  is  not  collected,  the  delivery  of  the  c 
chattel  has  not  been  reple^Ted,  or  has  been  returned  to  him  after  repi 
entitled  to  possession  thereof  until  the  earn  so  awarded  is  collected  or  o 

DwlTation.— Code  dv.  proc.,  (1730,  ucept  last  1138;  KingBley  v.  Sauer,  17  Miao. 
■autenoe.  whidi  ia  included  in  neit  Hction;  onginaUy  24S;  FUcba  v.  Cohen.  22  Miac.  : 
reviaad  from  code  of  proe..  {  277,  and  R.  S„  pt.  3,  eb.  S,  775:  MeCobb  v.  Chiiatianaen,  28 
lit.   12.  lei.  '     ,  Snpp.  30tiN)oholaT.  Potts.  39  Min 


,    H  ITl.     172:     TSS:  McLean  v.  CdL< 

lO-    iiiri:..Ur<r  1  .       IT     j4^hBtt1u1>nH     RA    ' 


Sebwabeland.  Sfl  Hun  143,  33  I 


Judsmcnt:    form    and    coutenta. — Fitiburcfa 

Wiman,  9  N.  Y.  6SB;  In«er»U  v.  BoatwJck.  22  N.  Y.  31  Migc.  TAX  f»  N.  Y.  Supp.  238: 

426:  Hammond  v,  Mor£ftn,  101  N,  Y,  170;  Oppenheini  10  Hun  2ll:  Cain  v.  Cain.  SO  N.  ' 

T.  Lewia,  20  App.  Div.  332,  46  N.  Y.  Supp.  7S5:  GomiDa-  N.C.4I3iCaeliia>i  v.  Gottiiald.41 

».  Adler,  38  App.  Div.  107.  55  N.  Y.  Supp.  483;  NaU.nal  Wbeelec  v.  Fiddity  *  Deposit  Co. 

rv^-RegiaWr  Co.  v.  AgEe,  43  App.  Div.  605,  90  N,  Y.  N.   Y.   Bupp,  085. 

■p.  348;  timith  v.  Dinneen,  61  Aw.  Div.  264,  70  N.  BOact   at  JadgmeBt.— Shephei 

—    _            ....       -  -"..  670,  28  N.  Y.  N.  Y.  183:  Drawner  V.  Pahy,  M  Ap 


ACTION  TO  RECOVER  CHATTEL  H  1126-1129 

Lien  of  judgment  in  action  to  recover  a  chattel. 

meat  in  an  action  to  recover  a  chattel  may  be  docketed,  and  the  docket 
tea  a  lien,  aa  if  it  waa  a  judgment  for  the  full  amount  of  the  money,  includ- 
hich  it  awardB,  either  ftbsotutely  or  conditJonaUy. 
-Cod*  tdv.  proo,,  1 1T90,  taM  Mntmo*.  without  diMi(«.    Fn  orlciiu]  duhratlas  IM  UM  mntica. 

Bxecation;  contents  thereof. 

ioD  for  the  delivery  of  the  possesnon  of  a  ohsttel,  and  to  satisfy,  out  of  the 
the  judgment  debtor,  a  sum  of  money  contingently  awarded  againat  him, 
1,  iu  addition  to  the  other  matters  prescribed  by  law,  the  foUowiug  directions; 
the  judgment  is  rendered  in  favor  of  the  defendant,  in  a  case  specified  in 
in  hundred  and  twenty-one  of  this  act,  the  execution  must  require  the  sheriff 
ossession  of  the  chattel  to  the  defendant,  unless  the  plaintiff  before  the  de- 
to  him  the  sum  of  money  awarded  to  the  defendant  with  interest  and  the 
;  and,  in  case  the  chattel  cannot  be  found  within  his  county,  then  to  satisfy 
it  of  the  property  of  the  plaintiff. 

other  case,  where  the  judgment  awards  a  sum  of  money,  if  possession  of  the 
ot  delivered  to  tbe  prevwling  party,  the  execution  must  require  the  sheriff, 
el  cannot  be  found  within  his  county,  to  satisfy  the  sum  so  awarded,  with 
.  his  fees,  out  of  the  property  of  the  party  against  whom  the  jodgment  is 

>n  to  satisfy  a  sum  of  money  out  of  property,  as  prescribed  in  this  section, 
the  form  required  by  law  for  a  like  direction,  where  an  execution  ag^nst 
issued  upon  a  judgment  for  a  sum  of  money, 

-Coda  eiv.  [>n».,  1 1T3I.  without  ohucsj  In  iMMVSl.— KinclMy  v.  B*mt,  IT  Ml«o.  644,  41  N. 

>d  from  oode  of  proe.,  1 289,  «bd.  4,  Kod  Y.  Supp.  248. 

.  8,  tit.  13, 1 10.  benthin  to  tbtvUr.— lUfartv  v.  World   nim  Coc- 

-Enoutlou   aaiut  poiOB*!   property  pontlon.  ISO  App.  EHv.  475,  107  M.  Y.  Supp,  1027. 

'.  A..  H0S4-707;   ■caiut  ml  propuRy, 

mptiDD.   Id..  11708-765. 


Sheriff's  power  to  take  chattel  under  execution. 

lurpoee  of  taking  possession  of  a  chattel  by  virtue  of  such  an  execution,  the 

le  sheriff  are  the  siune  as  where  he  is  required  to  replevy  a  chattel. 

-Coda  dv.  proc.,  1 1732,  without  ahuias;  oriciully  nviwd  [rom  R.  S..  pt.  3.  oil.  8,  tit.  12,  1  51. 

A.ction  on  undertaking  maintainable  only  after  return  of  execution, 
t  who  has  recovered  a  final  judgment  cannot  maintain  an  action  against  the 
ui  undertaking  given  in  behalf  of  the  defendant  to  procure  a  return  of  the 
gainst  the  bail  of  a  defendant  who  has  been  arrested,  until  after  the  return, 
iirtly  unsatisfied  or  unexecuted,  of  an  execution  in  his  favor  for  the  delivery 
ssion  of  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the  property  of  the 
>r  for  both  purposes,  as  the  case  requires.  A  defendant  who  has  recovered  a 
;nt  cannot  maintain  an  action  against  the  sureties  in  the  plaintiff's  under- 
1  to  procure  a  replevin  until  after  a  like  return  of  a  similar  execution  against 

-Code  dv.  pros..  1 1733.  wiUiout  chance;  ComplalBt. — Jaatr  v.   lulaaat,   eta..   Mf(.  Co.,   8 

d  from  R.  §..  pt.  3.  di.  S.  tit.  12.  1^4.  Dsly  251. 

~PlBiDtilI'a    ODdertaJdBH     (or    raplevin.  Bctarn  of  eiecntloii.— Ruibbrook  v.  JarES,  74  Miao. 

F  aoretla,  C.  P.  A..    |I099.    and    oaaae  43,  133  N.  Y.  Supp.  640^  Budncoo  v.  NftHoual  Surety 

ini  of  ddaodBnt  upOD  red^minc  efaatuJ.  Co^l2  Mi».  13a.  182  N.,  Y.  P —    ■"• 


Sheriff's  return  as  evidence  in  action  on  undertaking, 
n  action  against  the  sureties,  the  sheriff's  return  to  the  execution  is  presump- 
«  of  a  ftulure  to  deUver  or  to  return  a  chattel,  or  to  pay  a  sum  of  money, 
I  the  terms  of  the  undertaking. 

—Code  oIt.  proc..  1 1734.  without  ehance;  oticjualty  reviaed  horn  R.  S..  pt.  3,  oh.  S.  tit.  12.  1 65,  ip 


1130,  1131  eiVlL  PRACTICE  ACT  art.  66 

§  1130.  Defense  in  action  on  undertaking. 

It  is  not  a  defence  to  such  an  action  that  the  chattel  was  injured  or  destroyed  after 
it  was  replevied,  unless  the  injury  or  destruction  was  effecteid  by  the  act  or  with  the  con- 
sent of  tiie  plainti£f  in  the  action,  or  occurred  after  the  chattel  was  taken  by  virtue  of 
the  execution. 

Derimtfon.— Code  oiv.  proc.,  1 1735,  without  ehaage. 

§  1131.  Abatement  and  revival  of  action. 

In  an  action  to  recover  a  c];iattel,  the  cause  of  action  survives  or  continues,  notwith- 
standing the  death  of  either  party,  in  favor  of  or  against  his  executor  or  administrator. 
Where  the  court  makes  an  order  directing  the  abatement  of  an  action  to  recover  a  chattel, 
an  action  may  be  maintained  upon  an  undertaking  given  for  the  purpose  of  procuring  a 
delivery  or  return  of  a  chattel  as  if  fiinal  judgment  awarding  to  the  adverse  party  posses- 
sion thereof  had  been  rendered  in  the  first  action  and  an  execution  thereupon  had  been 
returned  unexecuted  and  unsatisfied;  except  thai  damages  cannot  be  recovered  therein 
for  a  wrongful  taking,  withholding  or  detention.  An  action  to  recover  the  chattel  cannot 
be  maintained  after  an  action  has  been  conamenced  upon  an  undertaking,  as  prescribed 
in  this  section. 

Dwfmtloii. — Code  or.  proo.,  1 1736,  without  change  of  Bubetanoe. 


A 


ACTION  TO  ANNUL  MARRUGE 


Action  to  annul  a  nuumce 


tctioD  lor  iodtmoit  daeUrioc  nullity  of  void  mmrnace  or  tannlliin  n 

Action  whcD  party  imdei  ue  of  conaeDt. 

AstioD  to  mnuat  myrimB  whan  (onnBt  hu^uid  or  wifs  wu  Utuc. 


Action  to  kDDiil  nuriUcs  vhere  puty  vu  ■  huutk. 

Aeticn  to  uuul  marruce  by  nsit  tnend  of  idiot  or  lnutio. 

ActJOD  to  uioul  nuiTiiM"  o"  tl>"  cround  of  foroe.  duren  or  fioud. 

CuMody  ud  DuinMunos  of  Bbildnn. 

J^ction  to  ftODul  B  iDiini«««  on  the  iround  of  phyiioal  inonpncity. 

Juty  triftl  in  »«tion  to  uuul  marruce. 

Pnol  requind  [or  iodimsil  by  default  in  actini  to  umul  ■  mutia 

Motion  to  vscBts  order  allowiii(  neit  triend  to  muntun  aetion. 

niiiHii— I  of  flomplaint  in  action  by  next  fticud  to  annul  a  manias 

ludsment  annullliii  a  maniacs;  bow  far  concluBvc. 


2  authocfilng  aatlon  by  a  woman,  mai^  reUtloni  L  I  IS,  whlefa  iswidca  that  >  dak  ^all  aoi 

1  obaoletc.  aod  bai  been  repealed  without  ioue  a  marriace  lioenae  where  Ibe  man  U  nnda  SI  or  thi 

.     The  unendmeat  of  the  domcMIe  rela-  woman  onder  18,  unlaaa  Ihs  eonaant  (rf  the  panaU  vi 

I.  Ini  I  iiaMiiii  the  ace  of  lecal  oouaent  to  IS  cnanlian  of  Huh  minor  ia  obUlned.    Kracar  ▼.  Kruaec. 

Ih  men  Md  wnnen  aupenMled  the  aection,  137  App.  Div.  ISS;  |  IS  potaina  aolaly  to  the  adminia- 


DIv.  ISSjXWar  ▼.  Kruger,  137  App.  Div.     bsv,  97  Mleo.  1(3. 
ics  of  1^  ooaaent  ia  not  aSested  br.doniHtlfl 

2.  Action  for  jodgment  declaring  nnlli^  of  void  marriage  or  annulling 
e  marriage. 

don  mfty  be  maintuned  to  procure  a  jui^ment  dedaring  the  nulbty  of  &  void 
;  or  annulling  a  voidable  marriage  heretofore  or  hereafter  entered  into  or  con- 


,— Code  dv.  proc..  1 1T4S,  m  am.  by  L.         Idiot  or  loiutle.—Banker  v.  Banker,  63  N.  Y.  1 

L.  leiT,  sh.  214.  L.  fei8,  ch.  311.  L.  ISia.  CoddlnctOD  v.  Lwnw,  TG  App.  Div.  532,  T~  "  "  "- 

"t  chance;  ori«iuUly  miaed  from  R.  8..  XTt;  Me^na  v.  Htnaella,  IBl  An.  Div,  — 

I.  |50.       _^  ^  ^_  ^ ft«^.  8M:j'ot»M^jV.  FOTinan,  W^N^y^ftipp.  I 


r,  32,  I3e  N.  1 


Eiw.— ACS  d  eoQwot  ekht«an  yeant  domntio  nnu  >.  lum.  i<iu  mm.  lu,  nu 

,  (7;  compelUnc  woman  to  enter  marriace  a  Fntld. — Di  Lortiuo  v.  Di  L 

lal  ]..  I  S&.  ravf.  79  App.  Div.  SOB.  7S  N.  Y 

tr    «tatahiCT.— Davidwa     v.      Ream.     IT  SvtoaOD,  ITS  N.  Y,  Ml  Fttk  r. 

302.  IM  N.  T.  Bnpp.  1087.  88  N.  Y.  Bupp.  637:  Glean  v,  G 

■WtftlMBW  dtmtctle  nmnu.— Earle  v.  76  M,  Y.  Snpp.  e22;  Wandel  v. 

App.  Div.  811,  I2fl  N.  Y:  Supp.  317.  447,  62  N.  Y.  Supp.  72:  Tait  v,  Ti 

rtJaa   af    DMUMMant — Dixon    v.    Dixon,  Supp.  607;  Kn>a  v.  Eoyea,  fl  Mi 

Sae.  177  N.  Y.  Supp.  83.  fllO;  Kin*  v.  Brewer.  8  MtiH.  &i^ 

M.— Wanda  v.  Wander,  111  Ann.  Div.  ISS,  Shrady  v.  Locan.  17  Mlac.  329, 

Sipp.  68S;  Krunr  v.  Krucer,  isf  App.  Div.  AnoDymoui,  21  Miic.  700.  «fi  N. 

.  Y.  Bupp.  23;  Macri  v.  Maerl,  177  App.  Div.  v.  Williama.  71  lUiu.  890,  130  N 

[.  Y.  Bupp.  112:  Slomim  v.  Blocum,  St  Miac.  T.  Pontana.  77  Miac.  28,  138  N. 

Y,  Bupp,  447;  Mundell  V.  Cotter,  80  MiM.  Rolh,  BT  Miw.  13a,  Ifll  N,  Y.  8i 

I.  Y.  Bupp.  142;  Terrliy  v.  Tcrrky.  98  Misc.  man.  102M1k.443,  IBON.T,  Bur 

I.  Y.  Hupp.  lOlS;  OreeDbcn  V.  Greenlxni,  BT  40  How.  Pt.  311;  Hidn  v.  Hidea.  ( 

ira  N.  Y.  Supp.  1028;  AlTerton  v.  Allerton,  ter  v.  Schachter.  109  Misc.  1S2, 

827,  172  N.  Y.  Sara.  162,  Rubinson  v.  Rubinaon.  110  Mint. 

W  anUUt  )Uta. — Cunniuiham  v.  Cnnnina-  Dbibu. — Boule  v,  Uoule.  10 

*.  Y.  341;  Mitchell  v,  MitcEeU,  83  Mlac,  680,  Supp.  87;  Andenwn  v.  Anderson 

Supp.  071;  Cunnin^iani  v.  Ciinninaham,  70  8nm.  W3;  Sherman  v.  Sbrrmaii,  20  N.  Y.  Supp.  414. 

12ErN.  Y:  Supp.  liH:  Padula  r,  Padula.  98  Temponrr  nUmony  and  eonnad  rces.— Brand  v. 

1W  N.  T.  Supp.  833.  Brand.  178  App.  Div.  R22.  188  N.  Y.  Bupp.  90. 

tauband  Ui  Wffa  HrkiK.— Tyesn  v.  Ty-  Inipa(«i«e.~Cohcn  v.  Cc^en.    21    \tiso,  606,  48  N. 

rp.  Div.  370,  126  N.  Y.  Supp.  479:  Brown  v.  H.  Hupp.  173:  Hi!ey  v,  Rilfv,  73  Hun  575.  28  N.  Y.  Supp. 

App.  Div.  848.  I3S  N.  Y.  Supp.  802;  lob^n-  IM;  AngDyDioua.  16H  N.  Y.  Sum.  81. 

lohannMHn.  70  Miae.  381,  12S  N.  Y.  Supp.  Dcrnnse,    foreltn    dccTM    oY   divorce.— Gilaon    v. 

maun  v.  Ttedemann,  94  Misc.  449,  167  N,  T,  Airy.  181  App.  Div.  781.  169  N.  Y.  Supp,  342;  Habbard 

;  Roth  V.  Roth,  97  Misc.  136. 16)  N.  Y,  Supp,  v.  Hubbard.  228  N.  Y,  8L:  Bait  v.  CrOB,  190  App.  Div. 

,  Woir,  100  MiH,  388.  178  N,  Y,  Bupp.  728.  711,  180  N,  Y,  Supp.  434, 

3.  Action  when  party  under  age  of  consent 

tioD  to  annul  a  marriage  on  the  ground  that  one  or  l)Oth  of  the  partiee  had  not 
the  age  of  legal  consent  may  be  maintained  by  the  infant,  or  by  either  parent 
Jant,  or  by  the  guardian  of  the  infant's  person;  or  the  court  may  allow  the  action 
aiutained  by  any  person  as  the  next  friend  of  the  infant.      But  a  marriage  ahall 

annulled  at  the  suit  of  a  party  who  was  of  the  age  of  legal  consent  when  it  was 


■a 


is  1134,  1136 


CIVIL  PRACTICE  ACT 


art.  67 


i;^ 


contracted,  or  by  a  party  who  for  any  time  after  he  or  she  attained  that  age  freely  co- 
habited with  the  other  party  as  husband  or  wife. 

Dertratloii. — Code   oiv.    proo.,    &1744,    m   am.    by     177  N.  Y.  Supp.   617;  Kuykendall  v.  Kuykendall,  112 
L.  1016.  ch.  606,  L.  1919,  ch.  144,  without  change;  origi-     Miae.  12,  182  N.  Y.  Supp.  308. 
naUy  revised  from  R.  3.,  pt.  2,  eh.  8,  tit.  1,  f  21.  AcUoii  hf  mother.— Long  v.  Baxter,  77  Mioc.  680, 138 

Amendment  of  If  li. — ^Baye  v.  Bayv,  105  Miao.  492,     N.  Y.  Supp.  605. 
174  N.  Y.  Supp.  212.  P!Artiea.-~Sloeum  v.  Slocum,  37  Misc.  143,  74  N.  Y. 

In  KeneniI.-<-Wolf  v.  Wolf,  111  Misc.  391,  181  N.  Y.     Supp.  447;  Wood  v.  Baker,  43  Miao.  310.  88  N.  Y.  Supp. 
Supp.  368;  Allerton  v.  AUerton,  104  Misc.  627,  172  N.  Y.     864. 

Supp.  162.  Objection  by  both  hOBband  »nd  wife. — ^Marone  r. 

Mmrone,  106  ftuao.  371. 

Alimony  and  eoonsel  fees. — Stivers  v.  Wise,  18  App. 
Div.  316,  46  N.  Y.  Supp.  9. 


ipp.  J 

"Cohabited." — Hemnan  v.  Herrmao,  93  Miae.  316, 
166  N.  Y.  Supp.  688. 

Action  by  father.—Wolf  v.  Wolf,  194  App.  Div.  33, 
186  N.  Y.  Supp.  37;  Magee  v.  Nealon,  108  Miso.  396. 


§  1134.  Action  to  annul  marriage  when  former  husband  or  wife  was  living. 

An  action  to  annul  a  marriage  upon  the  ground  that  the  former  husband  or  wife  of 
one  of  the  parties  was  living,  the  former  marriage  bemg  in  force,  may  be  maintained  by 
either  of  the  parties  during  the  life-time  of  the  other,  or  by  the  former  husband  or  wife. 


Derivation. — Code  civ.  proo.,  §  1746,  as  am.  by  L.  1882, 
ch.  401,  L.  1913,  oh.  444,  L.  1919,  oh.  202,  without  change; 
orudnally  revised  from  R.  S.,  pt.  2,  oh.  8,  tit.  1, 1$  22,  23. 

Object  of  section. — Berry  ▼.  Berry,  130  App.  Div.  63, 
114  N.  Y.  Supp.  497. 

PartleB.— Stokes  v.  Stokes,  198  N.  Y.  301,  revg.  128 
App.  Div.  838,  113  N.  Y.  Supp.  142;  Tilby  v.  Hayes.  27 
Hun  261. 

Llmltatton  of  actlon.r-^hittenden  ▼.  Chittenden, 
64  Misc.  649, 118  N.  Y.  Supp.  1006;  Chittenden  v.  Chitten- 
den, 68  Misc.  172,  123  N.  Y.  Supp.  629. 

Borden  of  iiroof.— Hall  v.  Hall.  139  App.  Div.  120, 
123  N.  Y.  Supp.  1066;  Lasarowis  v.  Lasarowia,  91  Mioc. 
116,  164  N.  Y:  Supp.  107. 

Defense*  forelsn  divorce. — Schenkerv.Schenker.  181 
App.  Div.  621,  169  N.  Y.  Supp.  36;  Oilson  v.  Airy,  181 


App.  Div.  761, 169  N.' Y.  Supp.  242;  Hubbard  v.  Hubbard, 
228  N.  Y.  81. 

Common-law  marriage. — Smith  v.  Smith,  194  App. 
Div.  643,  186  N.  Y.  Supp.  558. 

Subsequent  eohabllatlon. — Saiford  v.  Safford.  31 
Abb.  N.  C.  73. 

Alimony  and  eoonsel  fees. — ^BrJanger  v.  Eelanoer, 
173  App.  Div.  767,  169  N.  Y.  Supp.  368. 

Custody  of  children.— Bayhs  v.  Baylis.  207  N.  Y. 
446;  Earle  ▼.  Earle,  141  App.  Div.  611.  126  N.  Y.  Supp. 
317;  Baylis  v.  Baylis,  146  App.  Div.  .617,  131  N.  Y.  Supp* 
671. 

Presumption  of  leglttanacy. — ^Bell  v.  Terry  A  Tench 
Co.,  177  App.  Div.  123,  163  N.  Y.  Supp.  733;  Barker  ▼. 
Barker.  92  Misc.  390.  156  N.  Y.  Supp.  194;  Matter  of 
Biersack.  96  Misc.  161.  159  N.  Y.  Supp.  519. 


§  1136.  Legitimacy  of  children. 

The  following  provisions  govern  the  effect  of  declaring  a  marriage  void  or  annullifig  a 
voidable  mairriage  upon  the  legitimacy  of  children  of  the  marriage: 

1.  If  a  marriage  be  annulled  on  the  grounds  that  one  or  both  of  the  parties  had  not 
attained  the  age  of  legal  consent,  a  child  of  the  marriage  is  deemed  the  legitimate  child 
of  both  parents. 

2.  If  a  marriage  be  annulled  on  the  ground  of  the  idiocy  or  limacy  of  one  of  the  per- 
sons entering  into  the  marriage,  a  child  of  the  marriage  is  deemed  the  legitimate  child 
of  the  parent  of  sound  mind,  and  the  court  by  the  judgment  may  decide  that  a  child . 
of  the  marriage  is  the  legitimate  child  of  the  parent  of  unsound  mind. 

3.  If  a  marriage  be  annulled  on  the  ground  of  the  idiocy  or  lunacy  of  both  of  the 
persons  entering  into  the  marriage,  the  court  by  the  judgment  may  decide  that  a  child 
of  the  marriage  is  the  legitimate  child  of  either  or  both  parents. 

4.  If  a  marriage  be  annulled  on  the  groimd  of  force,  duress  or  fraud,  a  child  of  the 
marriage  is  deemed  the  legitimate  child  of  both  parents  unless  the  court  by  the  judgment 
decides  otherwise  as  to  either  or  both  parents. 

5.  If  a  marriage  be  declared  a  nullity  as  incestuous,  a  child  of  the  marriage  is  deemed 
the  legitimate  child  of  both  parents. 

6.  If  a  marriage  be  declared  a  nullity  or  annidled  upon  the  ground  that  the  former 
husband  or  wife  of  one  of  the  parties  was  living,  the  former  marriage  being  in  force,  if 
it  appears,  and  the  judgment  determines,  that  the  subsequent  marriage  was  contracted 
by  at  least  one  of  the  parties  thereto  in  good  faith,  and  with  the  full  belief  that  the  former 
husband  or  wife  was  dead  or  that  the  former  marriage  had  been  annulled  or  dissolved, 
or  without  any  knowledge  on  the  part  of  the  innocent  party  of  such  former  marriage,  a 
child  of  such  subsequent  marriage  is  deemed  the  legitimate  child  of  the  parent  who  at  the 
time  of  the  marriage  was  competent  to  contract.  If  either  or  both  parties  to  such  subse- 
quent marriage  were  incompetent  to  contract,  the  court  by  the  judgment  may  decide 
that  a  chUd  of  the  marriage  is  the  legitimate  child  of  such  an  incompetent. 

7.  If  a  marriage  be  declared  a  nullity  or  annulled  for  any  cause  or  under  any  con- 
ditions other  than  those  specified  in  the  foregoing  subdivisions,  the  court  by  the 
judgment  may  decide  that  a  child  of  the  marris^  is  the  legitimate  child  of  either  or  both 
of  its  parents. 

8.  If  the  court  be  authorized  by  this  section  to  decide  that  a  child  of  a  marriage  is  the 
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e  child  of  either  or  both  of  its  parents,  the  Judgmeot  may  limit  the  effect  of  the 
ization,  to  rights  other  than  succession  to  real  and  personal  property  of  a 
parent. 


iroc..   1 17 


^   u  sm.  by   L.  1901,  oh.   22S,  L.  1919.  ch.   202.   ' 
1,IM. 


S.  Action  to  annul  marriage  where  party  was  an  idiot, 
ion  to  annul  a  marriage  on  the  ground  that  one  of  the  parties"  thereto  was  an 
i  be  maintMned  at  any  time  during  "the  life-time  of  either  party  by  any  relative 
lot,  who  has  an  interest  to  avoid  the  marriage. 

Ml'— Cod*  dr.  proc,  f  IT49,  without  cbimge;  oiiciBall)'  nriaad  (com  B.  S.,  pt.  Z,  oh.  S,  tit  1,  |  U. 

r.  Action  to  annul  marriage  where  party  was  a  lunatic. 

ion  to  annul  a  marriage  on  the  ground  that  one  of  the  parties  thereto  was  a 

lay  be  maintained  at  any  time  during  the  continuance  of  the  lunacy,  or,  aft«r 
1  of  the  lunatic  in  that  condition,  and  during  the  life  of  the  other  party  to  the 
,  by  any  relative  of  the  lunatic  who  has  an  interest  to  avoid  the  marriage.  Such 
I  may  alBO  be  maintained  by  the  lunatic  at  any  time  after  restoration  to  a  sound 
t  in  that  case,  the  marriage  should  not  be  annulled  if  it  appears  that  the  parties 
liabited  as  husband  and  wife  after  the  lunatic  was  restored  to  a  sound  mind. 

».— Code  dv.  proc,,  |  1T47.  vitboul  ohugs;  134  N.  Y.  Supp.  lOlS;  Reed  v.  Reed.  106  Min.  8S,  179 
rvig^  fnm  R.  B..  pi.  2.  ch.  g.  lit.  1.  »  36,  27.         N.  Y.  Supp.  2d(. 

r  DUlntBln  ■ctlSD. — Walter  v.  WftHer,  217  Allmooj  and  coniuel  fCM. — Funhun  v.  fsrohuo. 
Imithv.  Smith.  H2MiB.  371. 184  N.y.aupp.     227  N.  Y.  155. 

Proof.— Meeldni  v.  Kiiiaella.  tS2  App.  Dir.  32,  138 
-CdddtDslnti  ».  I^iraer.  7a  App.  Div.  582,  78     N.  Y.  Bupp.  BOa. 

.  27S;  Aodenon  v.  Hicks.  160  App.  Div.  2S9,         Habltosl   drankcnncu. — Andernn    v.    Hinlu,    ISO 
App.  EMt.  2S9,  134  V(.  Y.  Bupp.  1018. 

}.  Action  to  annul  marriage  by  next  friend  of  Idiot  or  lunatic. 

no  relative  of  the  idiot  or  lunatic  brii^  an  actbn  to  annul  the  marriage,  the 
y  allow  an  action  for  that  purpose  to  be  maintuned  at  any  time  during  t^e  life- 
)oth  the  parties  to  the  marriage,  by  any  person  as  the  next  friend  of  the  idiot 
s.    But  tJiis  section  does  not  apply  where  t^e  marriage  might  have  been  ammlled 

lit  of  the  lunatic,  as  prescribed  in  the  last  section. 

Ml. — Code  civ.  proe.,  I  1748.  without  obitiwe;         A 
nrind  tTDm  R.  S„  pt.  2.  eh.  S.  tit.  I,  \  2Q.  114 


).  Action  to  annul  marriage  on  the  ground  of  force,  duress  at  fraud. 
;ion  to  annul  a  marriage  on  the  ground  that  the  consent  of  one  of  the  parties 
ras  obtained  by  force,  duress  or  fraud  may  be  maintained  at  any  time  by  the 
tose  consent  was  so  cjitaioed.  Such  an  action  may  also  be  maintained  during 
ime  of  the  other  party  by  the  parent  or  the  guardian  of  the  person  of  the  party 
Dsent  was  so  obtained,  or  by  any  relative  of  that  party  who  has  an  interest  to 
e  marriage.  But  a  marriage  shall  not  be  annulled  on  the  ground  of  force  or 
it  appears  that,  at  any  time  before  the  commencement  of  the  action,  the  parties 
'oluntarily  cohabited  as  husband  and  wife;  or  on  the  ground  of  fraud,  if  it  ap- 
rt,  at  any  time  before  the  commencement  thereof,  the  parties  voluntarily  co- 
ts husband  and  wife,  with  a  full  knowledge  of  the  facta  constituting  the  fraud. 

».— Code  dT.  pnc.,  j  1750.  -ithout  chuge;     Domwhke  v.  Dsnuchke,  138  App.  Div.  454,  122  N.  Y 
i^Md  (rom  R.  B.,  pC.  2.  oh.  8,  lit.  1,  It  30,  31.         Bupp.  SM. 
-Wallv.Weill.ia4Miei!.sei.l72N.Y.9upp.         ^bsaqDCDt  cobaUtatloB.— Wendel  v.  Wgadal.  30 

App.  Div.  447,  52  X.  Y.  Bupp.  72;  Etonuohke  v.  Dam- 
MOt  of  TCIxnid  dbOUC.— SveniDB  t.  •efake,  13S  App.  Div.  434.  122  .V.  Y.  Supp.  892^  tLiag  v. 
B  N.  Y.  H:  Anooynunia.  21  Miao.  7S5,  40  N.  Y.      Brewer,  8  Muc.   590,  2«  N.  Y.  Supp.    flH;  Stoimer  v. 

Staiiner,  37  Min.  30.  74  N.  Y.  Supp.  746;  MoOil]  i.  Mo- 
-Feio  v.  Fero.  62  App.  Div.  470.  70  N.  Y.     Gill.  99  Mine.  8fl.  163  N.  Y.  S"""  *"2 
tVood  v.  Belw.  43  1£m).  311,  SB  N.  Y.  Bupp.         WalTcrafaT 


V.  MoGQI,  179  App.  Div. 


].  Custody  and  maintenance  of  children. 

uriagc  be  declared  a  nullity  or  annulled,  the  court,  by  the  judgment  or  by  subse- 
der,  may  award  the  custody  of  a  child  of  the  marriage  to  either  party  as  the 
of  the  child  require,  and  may  make  provision  for  its  education  and  maintenance 
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out  of  the  property  of  either  or  both  of  its  parents  if  the  marriage  shall  have  beea  de- 
clared a  nullity,  and  out  of  the  property  of  the  guilty  parent,  if  the  marriage  shall  have 
been  annulled. 

Dertvatton.— Code  oiv.  proc.  8 1761.  aa  am.  by  L.  1919.        Maintenance  af  cbUdran.— Park  v.  Park.  21  Miac. 
ch.  202,  without  change;  ongmally  reviaed  from  R.  8.,  pt.     372,  53  N.  Y.  Supp.  677. 
2,  ch.  8.  tit.  1,  §  32. 

§  1141.  Action  to  annul  a  marriage  on  the  ground  of  physical  incapacity. 

An  action  to  annul  a  marriage  on  the  ground  that  one  of  the  parties  was  phjrsically 
incapable  of  entering  into  the  marriage  state  may  be  maintained  by  the  injured  party 
against  the  party  whose  incapacity  is  alleged;  or  such  an  action  may  be  maintained  by 
the  party  who  was  incapable  against  ihe  other  party,  provided  the  incapable,  party  was 
unaware  of  the  incapacity  at  the  tin^e  of  marriage,  or  if  aware  of  such  incapacity,  did 
not  know  it  was  incurable.  Such  an  action  can  be  maintained  only  where  an  incapacity 
continues  and  is  incurable;  and  must  be  commenced  before  five  years  have  expired  since 
the  marriage. 

Derivation. — Ckxie    civ.    proc.,   1 1752,    as    am.    by  Misc.  570. 125  N.  Y.  Supp.  191;  Kaiser  v.  Kaiser,  16  Hun 

L.  1896,  oh.  809,  L.  1919,  oh.  144,  without  change;  origi-  602. 

nally  revised  from  R.  S..  pt.  2.  ch.  8,  tit.  1,  S  33.  Proof  of  fdalntlirs  own  Incapacity.— Anonymous  v. 

limitation  of  action.— McNair  v.  McNair.  140  App.  Anonymous,  60  Misc.  489,  126  N.  Y.  Supp.  149. 


Div.  226,  12S  N.  Y.  Supp.  1;  Deitch  v.  Deitoh,  161  App.        Incapacity  as  defenac.— Qriffin  v.  Gkiffin,  23  How. 
Div.  492.  146  N.  Y.  Supp.  782;  Deitch  v.  Deitch.  162  App.     Pr.  183. 
Div.  25,  146  N.  Y.  Supp.  1010;  MoNair  v.  MoNaur.  68 

§  1142.  Jury  trial  in  action  to  annul  marriage* 

In  an  action  to  annul  a  marriage,  except  where  it  is  founded  upon  an  allegation  of  the 
physical  incapacity  of  one  of  the  parties  thereto,  the  court,  upon  the  application  of  either 
of  the  parties,  must  make  an  order  directing  the  trial,  by  a  jury  of  all  the  issues  of  fact; 
or,  of  its  own  motion,  it  may  make  an  order  directing  the  trial  by  a  jury  of  one  or  more 
issues  of  fact;  for  which  purpose,  the  questions  to  be  tried  must  be  prepared  and  settled. 

* 

Derlratton.— Code  dv.  pttn:.,  |  175S.  last  sentenoe,     R.  S..  pt.  2,  ch.  8,  tit.  1,  §{  85.  36.  and  pt.  8,  oh.  1,  tit.  2, 
without  change  of  substance.     First  two  sentences  in-     §  45. 
eluded  in  {  1143.  post.    {  1753,  ori^nally  revised  from  • 

§  1143.  Proof  required  for  judgment  by  default  in  action  to  annul  a  marriage. 

In  an  action  brought  to  annul  a  marriage,  a  final  judgment  annulling  the  marriage 
shall  not  be  rendered  by  default  for  want  of  an  appearance  or  pleading,  or  upon  the  trial 
of  an  issue,  without  proof  of  the  facts  upon  which  the  allegation  of  nullity  is  founded. 
The  declaration  or  confession  of  either  party  to  the  marriage  is  not  alone  sufficient  as 
proof,  but  other  satisfactory  evidence  of  the  facts  must  be  produced. 

Dertratlon. — Code  civ.  proc,  $  1753.  first  two  sen-  Vroof  of  former  manrlaffo. — Chambers  v.  Chamben, 

tences  without  change  of  substance.    For  original  deriva-  32  N.  Y.  Supp.  875. 

tion  of  1 1753.  see  §  1142.  ante.  Compoliory  referenee. — Morrell  v.  MorreH.  17  fihm 

Admissions.— Hall  v.  Hall.  139  App.  Div.  120.  123  324. 

N.  Y.  Supp.  1056;  Steimer  v.  Steimer,  37  Misc.  26,  74  Itatervontlon.— TUby  v.  Hayes.  27  Hun  251. 

N.  Y.  Supp.  714.  DeCaolt.— WiUiams  v.  Williams.  71  Misc.  500,   180 

N.  Y.'Supp.  875. 

§  1144.  Motion  to  vacate  order  allowing  next  friend  to  maintain  action. 

A  motion  to  vacate  an  order  allowing  a  person  to  maintain  an  action  to  annul  a 
marriage  as  next  friend  of  an  infant,  idiot  or  lunatic  must  be  made  at  a  term  held  by 
the  judge  who  granted  it,  unless  he  is  dead,  out  of  office  or  unable  to  hear  it  by  reason 
of  aickness  or  otherwise;  or  unless  he  expressly  directs  it  to  be  heard  at  a  term  held  by 
another  judge. 

DtflYatlon. — Code  civ.  proc.,  1 1755,  second  sentence*  without  change  of  substance. 

§  1145.  Dismissal  of  complaint  in  action  by  next  friend  to  annul  a  marriaj^e. 

Where  an  order  has  been  granted  allowing  the  next  friend  of  an  infant,  idiot  or  lunatic 
to  maintain  an  action  annulling  a  marriage,  the  court  to  which  application  for  final  judg- 
ment is  made  nevertheless  may  dismiss  the  complaint  if  justice  so  requires,  although, 
in  a  like  case,  the  p>arty  to  the  marriage,  if  plaintiff,  would  be  entitled  to  judgment. 

DoiiTatlon.— Code  civ.  proc.,  §  1755,  last  sentence,  without  change  of  substance. 
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46.  Judgment  annulling  a  nuiiiage ;  how  far  conclusive, 
al  judgment,  annullmg  a  m&mage  rendered  during  the  life-time  of  both  the  parties 
luaive  evidence  of  the  invalidity  of  the  marriage  in  every  court  of  record  or  not 
-d,  in  any  action  or  special  proceeding,  civil  or  criminal.  Such  a  judgment  rendered 
le  death  of  dther  party  to  the  marriage  is  conclusive  only  as  against  the  parties 
action  and  those  claiming  them  under. 


iaie  oir.  pnio.,  f  ITM,  without  Bhmai  K|U*  af  wlOeiioe.— MoCuUan  t.  MsCuUki,  1S2  App. 

Irom  R.  ST  pt.  3.  ch.  8.  lit.  1,137.  Div.TSe.  !*7  N.  Y.  Supp,  108», 

•r  MCUbd.— P«»le  SI  nl.  Flumicy  v.  Hiaciiu, 
33S,  178  N.  Y.  8upp.  728. 


CIVIL  PRACTICE  ACT 


Action  for  a  divorce 


^  Aotioa  for  &bio]ute  divoroo. 

I.  Whan  loawsr  miul  be  vcriSed  in  icUon  tor  diTOiM, 


11S3,  Costa  m  fkvor  of 


m  fbvor  of  eo-rospoDclGDC  m  Kctioa  lor  divoroe. 
— ~,  dlTDTM  denisd.  mlthough  adultery  proved. 

1154.  LeDtimusy  ol  ekOldna  in  lu^tioa  for  divorce  by  irife. 

115A-  MjUDtenaDce  uid  support  ol  wifa  ud  ahildren  m  belioQ  lot  divorce  by  w&s. 

use.  Pn^Mity  lisbts  to  udon  for  divorce  by  wife. 

1157.  Legitimicy  of  children  in  iiclion  for  divorce  hy  busbuid. 

1155.  Property  riihta  in  action  for  divorce  by  hiubud. 

1150.  ModifioetioQ  of  judgiaeDC  order  in  action  for  divorce  broixght  by  wife, 
1160.  TotuTsnce  upon  dieaolution  of  marriage. 

§  1117.  Action  for  absolute  diTorce. 

In  either  of  the  following  cases,  a  husband  or  a  wife  may  maintain 
the  other  party  to  the  marriage  to  procure  a  judgment  divorcing  the  pari 
the  marriage  by  reason  of  the  defendant's  adultery: 

1.  Where  both  parties  were  residents  of  the  state  when  the  offenc 

2.  Where  the  parties  were  married  within  this  state. 

3.  Where  the  plaintiff  was  a  resident  of  the  state  when  the  offence  w 
is  a  resident  thereof  when  the  action  is  commenced. 

4.  Where  the  offence  was  committed  within  the  state  and  the  injure 
action  is  commenced  is  a  resident  of  the  state. 


Aviil.  108  Mieo.  230.  177  N.  Y.  Supp.  598. 
CoantercUlm  tor  dlrorec  In  ac&ta  for  Mparatlan 

—Crouch  T.  Crouob.  193  App.  Div.  Ml,  183  NTY.  Bupp 
657. 

§  1148.  When  answer  must  be  verified  in  action  for  divorce. 

The  answer  of  the  defendant  in  an  action  for  divorce  may  be  made 
it,  notwithstanding  the  verification  of  the  complwnt,  except  that  an  an 
counterclaim  which  charges  adultery  must  be  verified  in  respect  of  ! 
where  the  complaint  is  verified. 

IMntntlaii.— Code  ay.  pn».,  {  1757.  ai  am.  by  L.  ISOO.  JnrliiUctlaii;  ■ppeaniKe  b] 

eh.  e«l.L.ieiI,cli.  311.  gntsantenoe,  without  chanxo  of  v.  BigEat,  06  Miaa.  57S,  679,  1231 

(uliatanoe.    *  1757,  eubd.  1.  originally  revieed  from  R.  S.,  Tr&l  by  roferee. — Gorham  v. 

pt.  a.  eh.  S,  tit.  I.ji  39-41.  ancTL.  1877,  gh,  188.  5ft4,  68  N.  Y.  9upp,  60;  Gallowa; 


, Ji  39-41.  anfL.  1877,  gh,  188.  584,  68  N.  Y.  9upp,  60; 

FrBudulent  jrant  of  divorce  a  miede-  Div.  300.  88  N.  Y!  Supp _. 

meanoi,  penal  I,.  1  1450;    roferenge,  when  ordered,  rules  Hun  230;  Malthawe  v.  Matthew 

ol  dvil  oraotiiv,  281;  avanneatg  in  Domplainl.  li.,  2^7;  Bump.  689;  Ryereon  v.  Ryereco. 

DO  reference  on  default.  Id..  2S2;  when  iudcment  of  di.  Supp.  726;  Huntley  v.  Quntlv^.  1 

voree  grHnted  by  default;  proof  requirBd,  If,,    275:   no  Supp.  26*;  Ivee  v.  Ivea.  80  Hun 

Judgment  of  divaroegninted  by  default  u  of  eourae.  Id.,  264.  mod.  7  MLec.  32S.  2S  N.  Y 

283;  copy  of  pleadingg  or  leetimony  not  to  be  siven  out,  Smith,  7  Mige.  306.  23  N.  Y.  Bupi 

Id.,  278.  89  Mi»>.  389.  79  N.  Y.  8upp.  3S7. 

g  1149.  Jury  trial  in  action  for  divorce. 

If  the  answer  in  an  action  for  divorce  puts  in  issue  the  allegation  of  a 
must  upon  the  application  of  either  party,  or  it  may  of  its  own  motio 
directing  the  trial  by  a  jury  of  that  issue;  for  which  purpose  the  que 
must  be  prepared  and  settled. 

Derlratlon.— Cole  civ.  proc.  t  I7S7,  atam.  by  L.  1S9B.  M.  Y.  183.  revg.  147  App.  Div.  fllS 

oh.  861.  L.  1911.  eh.  311.  aa^onl  sntence.  without  chanie  Moot  v.  Moot.  214  N.  Y.  204;  f 

ol  subitnoce.    For  original  derivation  >J9  1  114^.  ante.  App.  Div.  339.  S4  N.  Y.  Supp.  II 

Trial  by  Jury  init&r  or  rlElat.^YHtgif.  Yatea,  211  App.  Div.  S73. 141  K.  Y.  Supp.  61 
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0,  14S  N.  Y.  Supp.  052;  Son  t.  Honi.  73  Bklcnn  v.  Halcnm.  IBO  App.  Div.  4  pp. 

IN.  T.  Bimp.  S91;  Moot  t.  Hoot,  SS  Miv.  BS7;  Moot  t.  Moot,  SS  M1b.4»S.  US 

V.  Supp.  303;  Diau  v.  IMMi,  3  Hud  399;  luon  miut  be  frkmed.— Tietu]  ». 

ohidu,  43  Him  181;  Condsmun  v.  Conder-  Div.  S73.  107  N.  Y.  Supp.  87S;  Day  t.  i|v. 

ISlj  WUtoajr  r.  WhiUwy,  76  Hun  S3t,  38  907,  lOe  N.  Y.  Supp.  0*3;  Cahec  v.  C  In. 

U:  tad  V.  taeL  38  AbbTN.a  306.  240.  14S  N.  Y.  Supp.  6S2:  Cuillo  v.  I  SB. 

nt.— Moat  v.  Moot,  3U  N.  Y.  304:  Wilooi  e  N.  Y.  Supp.  305;  Whiusy  v.  WUu  38 

IS  Aw.  Div.  423.   101  N.  Y.  Supp.  328;  N.  Y.  Supp.  214;  I^Ue  v.  Lnlie,  11 1 
tHLm  App.  Div.  S73. 107  S.  Y.  Supp.  878: 

Proof  in  action  tot  divorce. 

newer  in  an  action  for  divnroe  does  not  put  in  issue  the  allegation  of  adultery, 
defendant  makes  default  in  appearing  or  pleading,  the  pluntdS  before  he  is 
)  judgment  must  nevertheless  satisfactorily  prove  the  material  allej^ations  of 
unt  and  also,  by  hia  own  testimony  or  otherwise,  that  there  is  no  judgment  or 
any  raurt  of  the  state  of  competent  jurisdiction  against  him  in  favor  of  the 
for  a  divorce  on  the  ground  of  adultery. 

L — Code  orr.  proe..  1 1TG7.  u  ajD.  by  L,  ISM.  Tvdlet  Of  iHTT  MnMlDdrs. — LoweaUul  t.  LovaD- 
ll.oti.  311.  tlunlmiUnoe.  without  otuDce  of  tluL  IST  K.  Y.  213,  Iffa.  92  Hon  380.  38  N.  Y,  Supp. 
'aTarlalnalderintian.*w|U4S,uit«.  lOH;  Fri«a  *.  Fri«a,  34Mim.  478,  70  N,  Y.  8i^.  »B. 


, ...oCuthy    V.    MoOuthy.     143         _,. .. . ..,r. 

tnuM  I.  F»isoB,  SlHow.  Pt,  Bl.  Di*.  SIl,  183  N.  Y.  Supp.  1028;  Ditw  v.  Dine.  187 

uanltr.— Wilooi  r.  Wilooi.  110  App.  Div.     App.  Div.  SM.  17B  N.  Y.  Supp.  791. 
'.  Supp.  838;  Laudo  v.  laudo,  188  App.  Div. 
Y.  Sopp.  394, 

Co-respondent  as  party  in  action  for  divorce. 

«tion  brought  to  obtain  a  divorce  on  the  ground  of  adult«y,  the  plaintiff  or 
may  serve  a  copy  of  his  pleading  on  the  co-respondent  named  therein.  At 
within  twenty  days  after  such  service  on  said  co-respondent,  he  may  appear 
such  action  so  far  as  the  issues  affect  such  co-respondent.  If  no  such  service 
then  at  any  time  before  the  entry  of  judgment  any  co-respondent  named  in  any 
adings  shall  have  the  right  to  appear  either  in  person  or  by  attorney  in  said 
1  demand  of  plaintiff's  attorney  a  copy  of  the  summons  and  compl»nt,  which 
erved  within  ten  days  thereafter,  and  he  may  appear  to  defend  such  action  so 
issues  affect  such  co-respondent. 

miAt  to  inn  tttaL— BoUcr  V.  BoUh,  UI  App.  Div. 
240,57  N.  Y.  Bupp.  909:  Riie  v,  Riu,  3S  Miw,  227,  71 
N.  Y.  Snap.  8IG;  Bendrieli  v.  Big«w,  se  MiH.  G7S,  Ml. 
-Hendrlok  t.     122  N.  Y.  Supp.  182. 

^pp.  Div.  G22,  ISS  N,  Y.  Supp.  808;  Dleka         Indrntent.— Hendrlakv.  Binu.  1S1  App.  Div. 

App.  Div.  418.  139  M.  Y.  Bupp.  1068;  Sluw     823.  136  N.  Y.  Sivp.  306;  Stuw  v.  ahsw,  188  APP'  Viv. 
App.  Div.  37a,  141  N.  Y.  Supp.  42B;  Howmtt     379,  141  N.  Y.  Supp,  426;  StaBord  v.  Strford,  WO  App. 
88  App.  Div.  28.  142  N.  Y.  Bupp.  908;  Bt>f-     Uv.  173,  1S6  N.  Y.  Supp.  38. 
ord,  93  MlM.  S83.  166  N.  Y.  Supp.    4S9; 
.w,  140  N.  Y.  Supp.  388. 

.  Costs  in  favor  of  co-respondent  in  action  for  divorce. 

iction  for  divorce  where  a  co-respondent  has  appeared  and  defended,  in  case 
the  allegations  of  adultery  controverted  by  such  co-respondent  shall  be  proved, 
spondent  shall  be  entitled  to  a  bill  of  costs  against  the  person  namii^  him  as 
spcmdent,  which  bill  of  oosts  shall  connst  only  of  the  sum  now  allowed  by  law 

fee,  and  disbursements,  and  such  co-respondent  shall  be  entitled  to  have  an 

issue  for  the  coUectJon  of  the  same. 

.  by  L.         C(Mto.~Bilb-Dn  v.  BilUoci,  73  App.  Div.  69.  78  N. 
triOiout     Y.  Supp.  628;  M^nbukar  v.  MehleabubBr.  77  MiH. 
»«.».  343.  136  N.  Y.  Supp.  310. 

.  When  divorce  denied,  although  adultery  proved. 

er  of  the  following  cases,  the  plaintiff  is  not  entitled  to  a  divorce,  although  the 

is  established: 

re  the  offence  was  committed  by  the  procurement  or  with  the  connivance  of 

tiff. 

re  the  offence  charged  has  been  forgiven  by  the  plaintiff.    The  forgiveness  may 

I,  either  affirmatively,  or  by  the  voluntary  cohabitation  of  the  parties  with  the 

B  of  the  fact. 

re  there  has  been  no  express  fo^veness,  and  no  voluntary  cohabitation  of  the 

ut  the  action  was  not  commenced  within  five  years  after  the  discovery  by  the 

}f  the  offence  charged. 


§§  1154-1156 


CIVIL  PRACTICE  ACT 


art.  68 


4.  Where  the  plaintiff  has  also  been  guilty  of  adultery  under  such  circumstances  that 
the  defendant  would  have  been  entitled,  if  innocent,  to  a  divorce. 

l>crttatlon.—<;ode  dv.  proo.,  §  1768,  without  efaancd;        CondoiuUtoa.— Menill   v.*   Menill,    41    App.    Dtr. 

oruanaUy  revued  from  R.  S.,  pi.  2.  oh.  8,  tit.  1,  §  42.         847.  58  N.  Y.  Sapp.  503,  M)  N.  Y.  Sapp.  826;  Deisler  v. 

ftefeffeiwe.— An«gation  that  adultMy  waa  oommitted     Detaler,  fiO  App.  Div.  207.  69  N.  Y.  Bupp.  326;  Harris  ▼. 

without   oonaent,   oonnivance,  ^vity.   or   procurement     Harris.  83  App.  Div.  123,  82  N.  Y.  Supp.  568^Timeraon 

of  plaintiff  required,  rules  of  civil  praotiod.  277.  v.  Timerson,  2  How.  Pr.  N.  8.  526;  Diggs  v.  JOiggs,  187 

BxaminBtlon  of  plalnttff  where  defendant  does     App.  Div.  859,  175  N.  Y.  Supp.  791. 
not  appear.— Thompson  v.  Thompson,  127  App.  Div.        JueillUlBatloii,  pUmafft  AAtftery.— Winston  v. 
296,  Ul  N.  Y.  Supp.  426.        ^  Winston,  165  N.  Y.  55.3,  affg.  84  App.  Div.  460,  54  N.  Y. 

Div.     Supp.  298.  affd.,  189  U.  S.  506;  Peek  v.  Peek,  44  Hun 

"        290;  Griflan  v.  Griflan.  70  Hun  73,  23  N.  Y.  Supp.  1070: 

Parsons  v.  Parsons,  191  App.  Div.  545,  181  N.  Y.  Supp. 

642;  Kapitola  v.  Kapitola.  189  App.  Div.  459,  178  N.  Y. 


donnlmnee. — HeierBOii  v.  Reierson.  32  App. 
62,  52  N.  Y.  Supp.  509;  Karger  v.  Karger.  19  Muc.  236, 
44  N.  Y.  Supp.  2ld:  Pettie  v.  Pettie.  77  Hun  596.  28  N. 
Y.  Supp.  1067,  affd.  without  opinion,  148  N.  Y.  738; 
Bhilman  v.  Shilman,  105  Miso.  461,  174  N.  Y.  Supp. 
885,  affd.,  188  App.  Div.  908,  175  N.  Y.  Supp.  681;  affd., 
230  N.  Y. . 


Supp.  734. 

Limitation   of   aetlon. — Ackerman   v.    Aekerman, 
200  N.  Y.  72,  affg.  123  App.  Div.  760,  108  N.  Y.  Sui 


\pp.  UIV.  7fiU,  1U8  IN.   X.  supp. 

"iHscorerr.*'— Aekerman   v.    Aokerman,  123   App.     534;  Gouch  v.  Gouch.  69  Misc.  436. 127  N.  Y.  Supp.  476; 

Div.  750.  108  N.  Y.  Supp.  534.  Aokerman  v.  Aokerman,  200  N.  Y.  72,  affg.  123  App. 

Abandonment.— Mattison   v.    Mattison,  60    Misc.     Div.  750.  108  N.  Y.  Supp.  534. 

573.  113  N.  Y.  Supp.  1024.  Pleading.— McCarthy  v.  McCarthy.  143  N.  Y.  239. 


§  1164.  Legitimacy  of  children  in  action  for  divorce  by  wife. 

Where  the  action  for  divorce  is  brought  by  the  wife,  the  legitimacy  of  any  child  of  the 
marriage,  bom  or  b^otten  before  the  commencement  of  the  action,  is  not  affected  by 
the  judgment  dissolving  the  marriage. 

Dcrtfatton. — Code  dv.  proc.  §  1759.  subd.  1,  as  am.     originally  revised  from  R.  S.,  pt.  2,  oh.  8.  tit.  1,  H  ^t 
by  L.  1894.  eh.  728.  without  ehange  of  suDstanee.   §  1759,     45,  46. 


§  1155.  Maintenance  and  support  of  wife  and  children  in  action  for  divorce  by 
wife. 

The  court,  in  the  final  judgment  dissolving  the  marriage  in  an  action  for  divorce 
brought  by  the  wife,  may  require  the  defendant  to  provide  suitably  for  the  education  and 
maintenance  of  the  children  of  the  marriage,  and  for  the  support  of  plaintiff,  as  justice 
requires,  having  regard  to  the  circumstances  of  the  respective  parties;  and,  by  order, 
upon  the  application  of  either  party  to  the  action,  and  after  due  notice  to  the  other,  to 
be  given  in  such  manner  as  the  court  shall  prescribe,  at  any  time  after  final  judgment 
whether  heretofore  or  hereafter  rendered,  may  annul,  vary  or  modify  such  a  direction. 
But  no  such  application  shall  be  made  by  a  defendant  unless  leave  to  make  the  same 
shall  have  been  previously  granted  by  the  court  by  order  made  upon  or  without  notice 
as  the  court  in  its  discretion  may  deem  proper  after  presentation  to  the  court  of  satisfac- 
tory proof  that  justice  requires  that  such  an  application  should  be  entertained. 


Derlvrntlon. — Code  dv.  proo.,  1 1759.  subd.  2,  as  am. 
by  L.  1894,  ch.  728,  L.  1895,  oh.  801,  L.  1900.  oh.  742, 
without  change  of  substanoe.  For  original  derivation 
see  1 1154,  ante. 

Application.— Van  Blaricum  v.  Larson,  205  N.  Y. 
855. 

ObBSfttlon  to  pmy  ottmony  personal.— Faversham 
V.  Faversham,  161  App.  Div.  521,  146  N.  Y.  Supp.  509. 
IMUuU  deoree  for  ftitare  alimony.— Patton  v.  Patton, 
OT^Muo.  404,  123  N.  Y.  Supp.  329. 

AHmony  after  final  Jnagment.— Koehl  v.  Koehl, 
92  Miso.  579. 156  N.  Y.  Supp.  234;  Chamberlain  v.  Cham- 
berlain, 63  Hun  96, 17  N.  Y.  Supp.  578. 
l/^Modlfieation  of  Una!  order  for  alimony.— Walker 
y.  Walker.  165  N.  Y.  77,  reva.  21  App.  Div.  219,  47  N. 
Y.  Supp.  513;  Livingston  v.  Livingston,  173  N.  Y.  379, 
a£Fg.  74  App.  Div.  261,  77  N.  Y.  Supp.  476;  Noble  v. 
Noble,  20  App.  Div.  395,  46  N.  Y.  Supp.  820;  Hanscheld 


V.  Hanaoheld,  33  App.  Div.  296.  53  N.  Y.  Supp.  831; 
Ooodsell  V.  OoodsBlI,  82  App.  Div.  66,  81  N.  Y.  Supp. 
806;  White  v.  White,  154  App.  Div.  250,  138  N.  Y.  Supp. 
1082. 

Effect  of  remarrlafo  on  alimony. — ^Keralfy  v. 
Keralfy,  36  Miso.  409,  73  N.  Y.  Supp.  708;  Comstook  v. 
Comstock,  40  Miso.  599,  99  N.  Y.  Supp.  1057;  Shepherd 
V.  Shepherd,   1   Hun  240. 

Alimony  not  sabjeet  to  creditor's  aetlOB. — Matter 
of  Bollee,  78  App.  Div.  180,  79  N.  Y.  Supp.  530:  Romaine 
V.  Chaunoey,  60  Hun  477,  15  N.  Y.  Supp.  198;  Andrews 
v.  Whitney,  82  Hun  117,  31  N.  Y.  Supp.  164. 

Enforcement  of  ludgment  for  alimony.— Lynde 
V.  Lynde,  41  App.  Div.  280,  58  N.  Y.  Supp.  567;  Johns 
V.  Johns.  44  App.  Div.  533,  60  N.  Y.  Supp.  865. 

Effect  of  prior  contract.— Cain  v.  Cain,  188  App. 
Div.  780,  177  N.  Y.  Supp.  178. 


§  1166.  Property  rights  in  action  for  divorce  by  wife. 

If,  in  an  action  for  divorce  brought  by  the  wife,  when  final  judgment  is  rendered  dis- 
solving the  marriage,  the  plaintiff  is  the  owner  of  any  real  property,  or  has  in  her  posses- 
sion or  under  her  control  any  personal  property  or  thing  in  action  which  was  left  with 
her  by  the  defendant  or  acquired  by  her  own  industry  or  given  to  her  by  bequest  or 
otherwise,  or  if  she  is  or  thereafter  may  become  entitled  to  any  property  by  the  decease 
of  a  relative  intestate,  the  defendant  shall  not  have  any  interest  therein,  absolute  or 
contingent,  before  or  after  her  death.  Where  final  judgment  in  such  an  action  is  rendered 
dissolving  the  marriage,  the  plaintiff^s  inchoate  right  of  dower  in  any  real  property  of 
which  the  defendant  then  is  or  was  theretofore  seized  is  not  affected  by  the  judgment. 


art.  68  ACTION  FOR  DIVORCE  K  1157-1160 

Dwl?»tloii. — Code  dr.  proo.,  §  1759,  rabds.  3,  4,  m  Dower.— Van  Blarioum  v.  Lftrton.  206  N.  Y.  355; 
mm.  b^  L.  1894^  eh.  728,  without  chance  of  •ubstanoe.  Van  Blarioum  v.  Larson,  146  App.  Div.  278,  130  N.  Y. 
For  orifinal  derivation  see  1 1154,  ante.  Bupp.  025. 

WIfe'i  rUt  to  dlttrfbooTe  shave  In  pcnonalty.^ 
Matter  of  Ensign.  103  N.  Y.  284. 

§  1167.  Legitimacy  of  children  in  action  for  divorce  by  husband. 

Where  the  action  for  divorce  is  brought  by  the  husband,  the  legitimacy  of  a  child  bom 
or  begotten  before  the  commission  of  the  oflFence  charged  is  not  affected  by  a  judgment 
dissolving  the  marriage;  but  the  Intimacy  of  any  other  child  of  the  wife  may  be  deter- 
mined as  one  of  the  issues  in  the  action.  In  the  absence  of  proof  to  the  contrary,  the 
Intimacy  of  idl  the  children  begotten  before  the  commencement  of  the  action  must  be 
presumed. 

DOTfTmlloii.— Code  dr.  proe.,  §  1760.  subd.  1,  without        Lesltliiiacy  of  clilMroB.<-Tu]]y  v.  TuUy,  28  Miac. 
chanie  of  tubetanoe;  originally  reviaed  from  R.  B.,  pt.  2,     54,  50  N.  Y.  Supp.  818. 
eh.  8,  tit.  1,  |§44.  47.  48. 

§  1168.  Property  rights  in  action  for  diyorce  by  husband. 

A  judgment  dissolving  the  marriage,  in  an  action  for  divorce  brought  by  the  husband, 
does  not  impair  or  otherwise  affect  the  plaintiff's  rights  and  interests  in  and  to  any  real 
or  personal  property  which  the  defendant  owns  or  possesses  when  the  judgment  is  ren- 
dered. Where  judgment  is  rendered  dissolving  the  marriage,  the  defendant  is  not  en- 
titled to  dower  in  any  of  the  plaintiff's  real  property  or  to  a  distributive  share  in  his 
peraonal  property. 

DcffflTmlloii. — Code  oiv.  proo.,  1 1760.  eubds.  2.  3,        Paymonte  under  MpamllOD  acreement  roioaiod 

without  change  of  tubetanoe.     For  original  derivation     by  Anal  decroo  of  divorce. — Boate  v.  Boate,  114  Miso. 
aee  §  1157.  ante.  321.  187  N.  Y.  Supp.  321. 

Doircr.-HSehiffer  v.  Pruden,  64  N.  Y.  47;  Van  Cleaf 
V.  Bums,  118  N.  Y.  540,  revg.  43  Hun  461. 

§  1169.  Modificationof  judgment  or  order  in  action  for  divorce  brought  by  wife. 

Where  an  action  for  divorce  is  brought  by  a  wife,  and  a  final  judgment  of  divorce  has 
been  rendered  in  her  favor,  the  court,  by  order  upon  the  apphcation  of  the  defendant  on 
notice,  and  on  proof  of  the  marriage  of  the  plaintiff  after  such  final  judgment,  must  modify 
such  final  judgment  and  any  orders  made  with  respect  thereto  by  annulling  the  pro- 
visions of  such  final  judgment  or  orders,  or  of  both,  directing  payments  of  money  for  the 
support  of  the  pikmtiff. 

Dcrivatton.— Code  civ.  proc..  1 1771,  laet  sentence,  189  App.  Div.  483,  178  N.  Y.  Supp.  738;  Oroes  v.  Gross, 

without  change  of  subsUnce.    j  1771.  as  am.  by  L.  1805,  110  Misc.  278,  179  N.  Y.  Supp.  900. 

eh.  891,  L.  1904,  ch.  339,  L.  1908.  oh.  297;  originAHy  re-  ModUeatfon  of  IndgmeBt  awarding  allmoiiy.— 

vised  from  R.  S.,  pt.  2,  ch.  8,  tit.  1,  §  59.  Levy  v.  Levy,  140  App.  Div.  561,  133  N.  Y.  Supp.  1084; 

Annnlment  w  provlflon  for  allmoiiy  upon  re-  Earle  v.  Earle,  164  App.  Div.  713,  160  N.  Y.  Supp.  173; 

marriage.— Krauss  v.  Krause,  127  App.  Div.  740,  111  Burdick  v.  Burdiok,  183  App.  Div.  488.  171  N.  Y.  Supp. 

N.  Y.  Supp.  788;  Mowbray  v.  Mowbray.  136  App.  Div.  247;  Lester  v.  Lester,  102  Miso.  630.  169  N.  Y.  Supp. 

513,  121  N.  Y.  Supp.  45;  Krauss  v.  Krauss,  127  App.  267;  Matske  v.  Matske,  185  App.  Div.  533,  173  N.  Y. 

Div.  748,  111  N.  Y.  Supp.  790;  SkidrnpTe  v.  Skidmore,  Supp.    244. 

160  App,  Div.  549, 145  N.  Y.  Supp.  939;  West  v.  Burke,  Settlement  of  alimony  in  aotion  for  divorce.— West 

165  App.  Div.  667.  151  N.  Y.  Supp.  329;  Linton  v.  Hall.  v.  Burke,  219  N.  Y.  7. 
86  Miso.  560,  149  N.  Y.  Supp.  385;  Gewirti  v.  Gewirts, 

§  1160.  Insurance  upon  dissolution  of  marriage. 

Whenever  the  relation  of  husband  and  wife  ceases  by  the  entry  of  a  judgment  dis- 
solving the  marriage,  the  defendant  guilty  of  adultery  is  not  entitled  to  any  interest  in 
any  policy  of  insurance  on  the  life  of  the  plaintiff  wherein  such  defendant  is  named  as  a 
beneficiary,  and  the  plaintiff  may  apply  to  the  court  granting  the  final  decree  or  to  a 
special  term  of  the  supreme  court  on  notice  to  the  defendant  or  the  attorney  who  ap- 
peared for  defendant  in  the  action  for  divorce,  and  to  the  insurance  company  issuing  the 
policy  or  policies,  for  an  order  directing  the  insurance  company  issuing  the  policy  or 
policies  to  substitute  therein  such  beneficiary  as  the  plaintiff  may  nominate.  In  a  case 
where  it  is  shown  that  the  defendant  has  contributed  from  his  or  her  separate  estate  to- 
ward the  payment  of  the  premiums  on  such  poUcy,  the  court  shall  grant  such  order  on 
such  terms  as  in  the  diseretion  of  the  court  shall  be  equitable.  This  section  shall  also 
ai^ly  in  like  manner  when  the  defendant  obtains  a  decree  against  the  plaintiff  on  a 
counterclaim. 

Dcffffmtlon.— Code  civ.  proc.,  §  1761,  as  am.  by  L.     after  divorce  for  adultery  was  repealed  by  L.  1909,  ch. 
1013.  eh.  636,  without  ehange.  19,  and  re-enacted  in  doniestie  relations  I.,  §  8. 

Befcrence. — Former    §  1761.    relating  to    marriage 

St7 


m.  PRACTICE  ACT 


ARTICLE  69 
Hon  for  a  separation 


1  Ktioa  (or  MpuatioD. 

;  when  maintainable. 

the  neict  section,  an  actjoa  maj  be  maiat>euned  by  a 
arty  to  the  marriage  to  procure  a  judgment  separating 
rever,  or  for  a  limited  time,  for  either  of  the  following 

ent  of  the  pliuntiff  by  the  defendant, 
the  defendant  towards  the  pliuntiff  as  raay  render  it 
to  cohabit  with  the  latter. 
itifF  by  the  defendant. 
le  ne^ect  or  refusal  of  the  defendant  to  provide  for 


FiandolCDtlT     Indnelnc    ■bortloiu.—Sheldon     v. 
leldiw.  1«  App.  Div,  *».  181  N.  Y.  Bupp,  291. 
Adoltcrr.— Allen  v.  Alleo.  LUi  App.  DiT.  838.  110 
.  V.  Supp.  303. 

IncomutiblUtT  of  temper.— Umbuh  t.    Umbuh, 

96      183  App,    Div.    Mfi,    171'   N,   Y.  aupo.  138;    Dmiris  v. 

Davii.  1  Sua  441;  De  Meli  v.  Ds  M<li.    67  How.  Ft. 


I3;C.  P.A.,     N.  Y 

IncompatiblUtT  of  temi 


3  m.  Y.         AbandoniiHint.— WUlums  v,   WilliuDi,    130  N.   ' 


'im%t.  Y.         

V.  TM,  les  103;  Bii 

ennedr     y.  3«!  Da'dw  v.  DeiiierTM  Am!  Oivi  2071  88  N.  y1 

anniie,  110  320;  Diiaan  v.  DigDui,  17  MiH.  26S.  40  N.   Y.   Bum. 

142.  47  N.  320;  Brokaw  v.  Brolutw,  66  Mw.  3Cr7,  SIS,  123  N.  f. 

liv.  6S1,  77  Supp.  17;  Ttbar  v.  Tkbor,  140  N.  Y.  Bi^m.  313;  Ctaudi 

N.  Y.  aai:  T.  aoucii,  193  App.  Di»,  221,    183    N.  Y.   Supp.  667; 

,  Y.  Supp.  Doty  V   ttBDgselHT  County  Fits  Ina.  Co..  194  App.  Div. 

I.  Y.  Supp.  S4I.  1S5  \~.  Y.  Supp.  466. 

.  1S7  N.  f.  Nan«appart.-<]Sbert   v.   Cilbert.  S   Muo.   SSfi.  3S 

,  17!  N.  Y.  N.  Y.  Supp.  30. 

•o.  37S.  47  CandonstlDn.—Hobby  v.  Hobby,  fi  App.  Div.  4M. 

w.  676.  173  30  N.  Y.  Supp.  36;  Dos  v.  Doe.  62  Hun  405.  S  N.  Y. 
"      ;>.  S14;  Stisue  v.  Streui,  07  Hun  401.  22  N.  Y,  Sapp. 


T»ylor,  74 
lie,  75  Hun 

H>.  g2  HUQ 
Mil,  181  U. 
27;  LuU  V. 


n  179,  SI  N.  ¥.  Supp. 


Supp.  DefeiUM.— Hull  v.  Huse,  149  App.  Div.  77a,  134 
Baiber  N.  Y.  Supp.  S3;  CnineD  V.  Curnoi,  ISS  Am.  Div.  SSe, 
Ruak-     140  N.  Y.  Supp.  80G;  Roth  v.  RotL.  77  Mibo.  673.  138 


* 


2E6;Ruok- „. . ..   - 

t.  De  MeK,  N,  Y.  Supp,  673. 

V,  141;  De  SUr.— Gteu  v.  Gr^a,  4S  Run  4S1.  1  «.   I.  supp. 

Supp.  774;  453;  Murphy  v.  Murpby.  IM  App,  Div.  805,  185  N.  Y. 

i.  Y.  Supp.  Supp,  536. 

178  N.  Y.  Jdtt  MbI.— pMkud  v.  PMloird.  38  App.  Div,  339. 

177  N.  Y.  M  N,  Y.  Supp.  1O90. 

t.  221,  IS3  Umlted  decTW.-0'NeU  v.  OStO.  16S  N.  Y.  Supp. 


;  conditions  attached  to  maintenance. 

led  in  either  of  the  following  cases: 

nts  of  the  state  when  the  actios  is  commenced. 

d  within  the  state  and  the  pl^ntiff  is  a  resident  thereof 

en  married  without  the  state,  have  become  residents 
)  be  reradenta  thereof  at  least  one  year;  and  tiie  plMn< 
ion  ia  commenced. 


axt.  69 


ACTION  FOR  SEPARATION 


§§  n6a>1165 


Dcffflrmliloii. — Code  dv.  proo.,  §  1763,  without  change: 
origmally  reyiaed  from  R.  8.,  pt.  2,  ch.  8,  tit.  1,  porta  of 
USO,  61. 

KeflMence;  what  eonstltatet. — De  MeH  v.  De  Meli, 
120  N.  Y.  486;  Atherton  v.  Atherton.  166  N.  Y.  129, 
afiFg.  82  Hun  170,  31  N.  Y.  Supp.  977,  revd.,  181  U.  S. 
165;  Ensign  v.  Ensign,  64  Miao.  291,  106  N.  Y.  Supp. 
917,  affd.,  120  App.  Div.  882,  106  N.  Y.  Supp.  1114; 
Hewea  v.  Hewea.  16  N.  Y.  Supp.  118. 

Where  l»oth  iMtfttet  realdente. — ^Bieratadt  t.  Biei^ 
atadt,  29  App.  Div.  210.  61  N.  Y.  Supp.  862;  Ramadan 


T.  Ramadan,  28  Hun  286.  affd.  on  other  grooxtda,  91  N. 
Y.  281. 

Where  married  without  state.— Elwell  ▼.  Elwdl 
70  Miae.  61,  128  N.  Y.  Supp.  496;  Barber  v.  Barber,  137 
Add.  Div.  666.  122  N.  YT  Supp.  462. 

Where  pUttntlir  nonresldeiit. — ^Wacker  v.  Waoker, 
164  App.  Div.  496,  189  N.  Y.  Supp.  78. 

Amendment  of  eomptaint  by  Inserttng  plaee  of 
vnirlafe.— Dulaov.  Dubo,  170  App.  Div.  67,  166  N.  Y. 
Supp.  90. 

Defense  of  nonresldenee. — ^Brownrigg  v.  Brown- 
rigg,  80  Miao.  108,  140  N.  Y.  Supp.  778. 


§  1163.  Defense  in  action  for  separation. 

The  defendant  in  an  aetion  for  separation  from  bed  and  board  may  set  up,  in  justifi- 
cation, the  misconduct  of  the  plaintiff;  and  if  that  defence  is  established  to  the  satisfaction 
of  the  court,  the  defendant  is  entitled  to  judgment. 


Derlratlon. — Code  civ.  proc.,  1 1766,  without  change 
of  aabatance;  originaUy  reviaed  from  R.  S.,  pt.  2,  oh.  8. 
tit.  1,  1 63. 

Beference. — Counterclaim,  C.  P.  A.,  $  1168. 

Application. — ^Powera  v.  Powera,  84  App.  Div.  688, 
82  N.  Y.  Supp.  1022;  People  v.  Qrimahaw,  33  Hun 
605. 

Counter  charges. — Hawkins  v.  Hawkins,  193  N.  N. 
409,  revg.  121  App.  Div.  806, 106  N.  Y.  Supp.  889;  Deialer 
V.  Deialer,  59  App.  Div.  207.  69  N.  Y.  Supp.  326;  Haaae 
V.  Haaae,  149  App.  Div.  776, 134  N.  Y.  Supp.  83;  Kamman 
V.  Kanunan,  167  App.  Div.  423,  162  N.  Y.  Supp.  679; 
Oatro  V.  Oatro,  169  App.  Div.  790,  166  N.  Y.  Supp.  681; 


Fitipatriok  v.  Fitapatriok,  21  Miao.  378,  47  N.  Y.  Supp, 
737:  Roth  v.  Roth,  77  Miao.  673,  138  N.  Y.  Supp.  673. 

Oonnterelalm  for  divorce. — Oleniok  v.  Oleniok, 
186  App.  Div.  809,  174  N.  Y.  Supp.  140. 

Allegations  sufficient  as  a  defense  but  not  as  a 
connterclalm.  Crouch  v.  Crouch,  193  App.  Div.  221, 
183  N.  Y.  Bvpp.  667. 

Separate  defense  of  husband  living. — Johanneaaen 
V.  Johanneasen,  70  Miao.  361,  128  N.  Y.  Supp.  892. 

Frlor  separation  agreement. — Beneach  v.  Beneaoh, 
182  App.  Div.  221,  169  N.  Y.  Supp.  661. 

Witnesses.— Woodrick  v.  Woodrick,  20  N.  Y.  Supp. 
468. 


§  1164.  Maintenance  of  wife  and  children  in  action  for  separation. 

Where  an  action  for  separation  from  bed  and  board  is  brought  by  the  wife,  the  court, 
in  the  final  judgment  of  separation,  may  give  such  directions  as  the  nature  and  circum- 
stances of  the  case  require.  In  particular,  it  may  compel  the  defendant  to  provide  suitably 
for  the  education  and  maintenance  of  the  children  of  the  marriage  and  for  the  sup- 
port of  the  plaintiff,  as  justice  requires,  having  regard  to  the  circumstances  of  the  respeo- 
tive  parties.  And  the  court,  in  such  an  action,  may  render  a  judgment  compelling  the 
defendant  to  make  the  provision  specified  in  this  section  where,  imder  the  circumstances 
%  of  the  case,  such  a  judgment  is  proper,  without  rendering  a  judgment  of  separation. 


DerflTatlon. — Code  dv.  proo.,  |'  1766.  without  change; 
oricinaUy  revised  from  R.  S.,pt.  2,  oh.  8,  tit.  l,Jf  64,  66. 

Ajmllefttlon.— Light  v.  Ught,  124  App.  Div.  667. 
108  14.  Y.  Supp.  031;  Ksmman  v.  KAmmao,  167  App. 
Div.  423,  152  N.  Y.  Supp.  270;  Chamberlin  v.  Chamber- 
lin,  193  App.  Div.  784,  184  N.  Y.  Supp.  464. 

Support,  etc,  of  wife  and  cbudren.— Davis  v. 
Davie,  75  N.  Y.  221;  Ramaden  v.  Ramsden,  91  N.  Y. 
281:  Erkenbraoh  v.  Erkenbrach,  96  N.  Y.  456;  Waring 
V.  waring,  100  N.  Y.  670;  Toryes  v.  Toryee,  14  App. 
Div.  542,  43  N.  Y.  Supp.  941 ;  Doty  v,  Renoaelaer  County 
Fire  Ins.  Co.,  194  App.  Div.  841.  186  N.  Y.  Supp.  466; 
Stoddard  v.  Stoddard,  187  App.  Div.  279,  176  N.  Y. 
Supp.  660;  Dailey  v.  Dailey,  9  Miao.  611,  30  N.  Y.  Supp. 


337;  Douglaaa  v.  Dooglaas,  6  Hun  140;  Noe  v.  Noe,  13 


Hun  436;  Doe  v.  Doe,  52  Hun  406,  4  N.  Y.  Supp.  614; 
Sleeper  v.  Sleeper,  65  Hun  464,  20  N.  Y.  Supp.  339. 

Custody  and  malntonance  of  children. — Robinson 
V.  Robinson,  146  App.  Div.  634,  131  N.  Y.  Sapp.  260; 
Chamberlain  v.  Chamberlain,  194  App.  Div.  470,  186 
N.   Y.   Supp.   98. 

After  final  Jadraient*  provision  for  alimony,  not 
inserted.— Koehl  v.  Koehl,  92  Misc.  579,  156  N.  Y.  Supp. 
234 

Examination  of  husband  before  trial  as  to  In* 
come. — Van  VaUcenburgh  v.  Van  Vaikenburgb,  149 
App.  Div.  432.  183  N.  Y.  Supp.  942. 

Effect  of  forelsn  divorce  subsequently  granted. — 
Richards  v.  Richards,  87  Miso.  134, 149  N.  Y.  Supp.  1028. 


Section  dted. — ^Averett  v.  Averett,  110 

181  N.  Y.  Supp.  646. 


5up 
Mil 


ISO.  684, 


§  1166.  Judgment  for  separation  may  be  revoked. 

Upon  the  joint  application  of  the  parties,  accompanied  with  satisfactory  evidence  of 
their  reconciliation,  a  judgment  for  a  separation,  forever,  or  for  a  limited  period,  rendered 
as  prescribed  in  this  article,  may  be  revoked  at  any  time  by  the  court  which  rendered  it, 
subject  to  such  regulations  and  restrictions  as  the  court  thinks  fit  to  impose. 

DtfffmtloB.— Code  dv.  proo.,  1 1767,  without  change;     Supp.  877;  Gewirts  v.  Gewirts,  189  App,  Div.  483,  178 


oricinally  revised  from  R.  S.^t.  2,  oh.  8,  tit.  1,  §  56. 

Kcvocatloil.— Hobby  v.  Hobby.  6  App.  Div.  49o, 
39  N.  Y.  Supp.  36;  Jonee  v.  Jones,  90  Hun  414.  35  N.  Y. 


supp. 

N.  Y.   Supp.  738. 

Modlllcatloil.->PoUltser  v.  Pollitser,  178  App.  Div. 
744,  165  N.  Y.  Supp.  953;  Anderson  v.  Anderson,  110 
Miio.  123,  179  N.  Y.  Supp.  865. 


§1  1166-1109 


CIVIL  PRACTICE  ACT 


art.  70 


ARTICLE  70 
Matrimonial  actions ;  provisions  applicable  to  two  or  more 

Sec.  1166.  Reeddence  of  married  woman  in  action  for  divorce  or  separation. 

1167.  Notice  of  nature  of  matrimonial  aotion,  when  required  and  proof  therecrf. 

1168.  Coimterciaim  in  action  'for  divorce  or  8q;>aration. 

1160.  Alimony  and  exi>enfles  in  action  for  divorce  or  separation. 

1170.  CuMody  and  maintenance  of  children,  and  support  of  plaintiff  in  action  for  divorce  or  separation. 

1171.  Security  for  payments  by  defendant  in  aotion  for  divorce  or  separation;  sequestration. 

1172.  Enforcement  by  contempt  prooeedinin  of  judgment  or  order  in  action  for  (tivoroe  or  separation. 

1173.  Costs  in  action  for  divorce  or  separauon. 

1174.  Judgment  in  matrimonial  action  must  be  rendered  by  court. 

1175.  Interlocutory  judgment  in  aotion  to  annul  a  marriage  or  for  divorce. 

1176.  Hnal  judgment  in  action  to  annul  a  marriage  or  for  divorce. 

§  1166.  Residence  of  married  woman  in  action  for  divorce  or  separation. 

If  a  married  woman  dwells  within  the  state  when  she  commences  an  action  against  her 
husband  for  divorce  or  separation^  she  is  deemed  a  resident  thereof^  although  her  hus- 
band resides  elsewhere. 

DorlvAtloD.— Code  civ.  proc.,  §  1768,  without  change;     v.  Gray,  143  N.  Y.  354rGebhard-v.''Oebhard^25  Mise.  1, 
originally  revised  from  R.  8.,  pt.  2,  eh.  8,  tit.  U  §  57.         54  N.  Y.  Supp.  406;  Athertonv.  Atherton,  82  Hun  170.  . 
TppUcmtton.— O'Dea  v.  O'Dea,  101  N.  Y.  23;  Gray     31   N.  Y.   Supp..  077. 

§  1167.  Notice  of  nature  of  matrimonial  action,  when  required  and  proof  thereof. 

In  an  action  to  annul  a  marriage  or  for  divorce  or  for  separation,  a  judgment  shall  not 
be  rendered  in  favor  of  the  plaintiff  upon  the  defendant's  defaidt  in  appearing  or  plead- 
ing, unless  either  the  summons  and  a  copy  of  the  compaint  were  personally  served  upon 
the  defendant,  or  the  copy  of  the  summons  delivered  to  the  defendant,  upon  personal 
service  of  the  summons,  or  delivered  to  him  without  the  state,  or  published,  pursuant  to 
an  order  for  that  purpose,  contains  the  following  words,  or  words  to  the  same  effect,  • 
legibly  written  or  printed  upon  the  face  thereof,  to  wit:  "Action  to  annul  a  marriage;" 
"Action  for  a  divorce;*'  or  "Action  for  a  separation;*'  as  the  case  may  be. 


Dertvatton. — Code  dv.  proc.,  ( 1774,  as  am.  by  L. 
1002.  oh.  364.  L.  1003.  ch.  488.  L.  1005,  ch.  537.  L.  1010, 
ch.  277,  first  seotenoe.  The  word  "final"  omitted  to 
conform  to  the  practice  of  entering  an  interlocutory 
judgment.    The  last  sentence  is  included  in  S  1175.  post. 


Applieatlon.— Doeme  v.  Doeme,  06  App.  Div.  284. 
80   nT  Y.   Supp.  216. 

Indonemenl  of  title  of  action.— Braham  v.  Bra- 
ham.  01  Miac.  161.  154  N.  Y.  Supp.  1044;  Rudolph  v. 
Rudolph.  12  N.  Y.tSupp.  81. 


§  1168.  Counterclaim  in  action  for  divorce  or  separation. 

Where  an  action  for  divorce  or  separation  is  brought  by  either  husband  or  wife,  a  cause 
of  action  for  divorce  or  separation  against  the  plaintiff  and  in  favor  of  the  defendant  may 
be  interposed  in  connection  with  a  denial  of  the  material  allegations  of  the  complaint, 
as  a  counterclaim. 


Dertvfttton. — Code  dv.  proc.,  $  1770,  as  am.  by  L. 
1881,  ch.  703,  without  change  of  substance. 

In  genend.— PoUodc  v.  Pollock,  71  N.  Y.  137;  Jayne 
v.  Jayne,  5  Misc.  307,  28  N.  Y.  Supp.  810;  Roe  v.  Roe, 
14  Hun  612;  Bleck  v.  Bleck.  27  Hun  206. 

Applleatlon.— De  Meli  v.  De  MeU,  120  N.  Y.  485; 
Conrad  v.  Conrad,  66  Misc.  376,  107  N.  Y.  Supp.  655, 
affd.,  124  App.  Div.  780,  100  N.  Y.  Supp.  387;  Davis  v. 
Davis.  150  N.  Y.  Supp.  636. 

Action   for   sepamtlon. — Crouch   v.    Crouch,    103 


App.  EHv.  221.  183  N.  Y.  Supp.  657-,  Murphy  v.  Murphy. 
104  App.  Div.  305.  185  N.  Y.  Supp.  —    ■ 
100  Alisc.  161,  178  N.  Y.  Supp.  177. 


Supp.  536;  Ames  v.  Ames, 


Action  for  annulment.— Taylor  v.  Taylor.  25  Miao. 
566,  55  N.  Y.  Supp.  1052,  affd.,  68  App.  Div.  638,  74 
N.  Y.  Supp.  1148:  Slooum  v.  Slooum,  37  Misc.  143,  74 
N.  Y.  Supp.  447;  Levey  v.  Levey,  148  N.  Y.  Supp.  417. 

Adulter  after  commencement  of  action. — -filano  v. 
Blanc,  67  Hun  384.  22  N.  Y.  264. 


§  1169.  Alimony  and  expenses  in  action  for  divorce  or  separation. 

In  an  action  for  divorce  or  separation,  the  court,  in  its  discretion,  during  the  pendency 
thereof,  from  time  to  time,  may  make  and  modify  an  order  or  orders  requiring  the  hus- 
band to  pay  any  sum  or  sums  of  money  necessary  to  enable  the  wife  to  carry  on  or  defend 
the  action,  or  to  provide  suitably  for  the  education  and  maintenance  of  the  children  of 
the  marriage,  or  for  the  support  of  the  wife,  having  regard  to  the  circumstances  of  the 
respective  parties. 

Derivation. — Code  civ.  proc.,  1 1760,  first  sentence.  Application. — ^Johnson  v.  Johnson,  206  N.  Y.  561; 
without  chance  of  substance.  1 1760,  originaUy  revised  Weber  v.  Weber.  03  App.  Div.  140,  87  N.  Y.  Supp.  510: 
from  R.  8.,  pt.  2,  ch.  8,  tit.  1.  i  68.  Schroter  v.  Schroter,  57  Mise.  100.  107  N.  Y.  Supp.  1066. 


art.  70  MATRIMONIAL  ACTIONS  i  1170 

Ttew  f©r  •»pll»tton.— Pcroival  V.  Perdval.  124  N.        T^^^OS   order.— Ulbricht   v.    Ulbricht,    g9 

Y.  637;  Smith  ▼.  Smith,  35  Hun  378.  Hun  479.  35  N.  Y.  Supp.  324.              «.     ,       ^     , 

AUmoilj  Mid  floamel  fees.— Van  Vleck  v.  Van  Vleok.  Support  of  plftlntfirs  stoptoK.— Wood  v.  Wood.  61 

21  App.  Div.  272,  47  N.  Y.  Supp.  470;  Smith  v.  Smith.  App.  Div.  96,70  N.  Y.  Supp.  72.           ^  ,«,   „  , 

92  App.  Div.  442.  87  N.  Y.  Supp.  187;  Weigand  ▼.  Wei-  Co«t».— Bnnkley  v.  Bnnkley,  60  N.  Y.  184:  Sabater  ▼. 

sand,  103  App.  Div.  42.  92  N.  Y.  Supp.  679;  Conrnd  v.  Sabater,  7  App.  Div.  70,  3?  N.  Y.  Supp.  958:  Fox  v.  Fox, 

Conrad,  123  App.  Div.  384.  107  N.  Y.  Supp.  1093;  Dye  v.  148  App.  Div.  483,  127  N.  Y.  Supp-  ?89;  Desbrough  v. 

Dye,  140  App.  Div.  309.  125  N.  Y.  Supp.  242;  Kamman  Desbrough.  29  Hun  592;  Hock  v.  Hook,  149  N.  Y.  ftipp. 

V.  Kamman,  167  App.  Div.  426,  152  N.  Y.  Supp.  581;  1027.                                      ..   j,       ..               «         . 

Peokerman  v.  Peekerman.  91  Mi*5.  114.  154  N.  Y.  Supp.  Ceoti  m  separaiion  Mut  diecrc^ooary.— Beneach  v. 

297;  Scragg  v.  Scragg.  18  N.  Y.  Supp.  487;  Bucki  v.  Beneech,  106  Miac.  395.  173  N.  Y.  Supp.  629. 

Bucki.  24N.  Y.  Supp.  374;  Gray  v.  Gray,  78  N.  Y.  Supp.        Printing  Appeal  popew.— Fagan  v.  Fagan,  39 

856;  De  Vide  v.  De  Vide,  186  App.  Div.  814,  174  N.  Y.  Hun  531. 

Supp.  774;  Eiaenbrock  v.  Eiaenbrock,  187  App.  Div.  85,        ■jMf»!"«ti»:»^P2"*«"^S»^*»»W  ^'-  BUling^ 

175  N.  Y.  Supp.  67.  78  App.  Div.  69.  76  N.  Y.  Supp.  628. 

Pendlnc   defendant's  appeal.— McBiide  v.  Oonnael  fees.— Turner  v.  Woolworth,  221  N.  Y.  425; 

MeBtide.  119  nTy.  619;  Wlnkemeier  v.  Winkmeier.  11  Kelk)Mf  v.  Stoddard.  89  App.  Div.  137,  84  N.  Y.  Supp. 

App.  Div.  201.  42  N.  Y.  Supp.  683;  PoUton  v.  PoUlon,  1015;  Gore  v.  Gore.  103  App.  Div.  74,  92  N.  Y.  Supp.  634; 

75  App.  Div.  536,  78  N.  Y.  Supp.  323;  Di  Lorenao  v.  Di  Waterman  v.  Waterman,  147  Ap^.  Div.  464,  141  N.  Y. 
Lorenao,  78  App.  Div.  677,  79  N.  Y. 
▼.  Haddock,  109  App.  Div.  502,  ( 

Miller  V.  Miller,  158  App.  Div.  766,  ...  ... ^^.  -v,,  -    „  „         „»,   ^  .           ^  ^        ,,  _,,        -----  —  — 

Halatead  v.  Habtead.  11  Ulao.  592, 32  N.  Y.  Supp.  1080;  N.  Y.  Supp.  854;  Cohen  v.  Cohen,  11  Mlac.  704,  32  N.  Y. 

McBride  v.  McBride.  55  Hun  401.  8  N.  Y.  Supp.  448.  Supp.  lCg2;  Schroter  v.  Schrotcr.  57  Miao.  199,  107  N.  Y. 

In  salt  for  separation.— Blinks  v.  BUnka,  5  Supp.  1065;  Tranter  v.  Tranter,  189  App.  Div.  714,  178 

Misc.  193.  25  N.  Y.  Supp.  768;  Patton  v.  Patton.  13  Miac.  N.  Y.  Supp.  521;  Spats  v.  Spats,  189  App.  Div.  438,  178 

762,  35  N.  Y.  Supp.  250;  Hecht  v.  Hecht,  14  Miac.  597,  36  N.  Y,  Supp.  567;  Parker  v.  Parker,  189  App.  Div.  603, 179 

N.  Y.  Supp.  271;  Miera  v.  Miera,  85  Miac.  476.  71  N.  Y.  N.  Y.  Supp.  51. 

Supp.  1068;  De  Lamoeas  v.  De  Lamooas.  2  Hun  380;        r  Additional  aDowanee.— Page  v.  Page,   124 

Craver  v.  Graver,  186  App.  Div.  847.  175  N.  Y.  Supp.  26;  App.  Div.  421,  108  N.  Y.  Supp.  864,  afifd..  196  NTV.  640; 

Sawyer  v.  Sawyer,  108  Misc.  447,  178  N.  Y.  Supp.  472;  Kamman  v.  Kamman,   167  App.  Div.  423,  162  N.  Y. 

Bruggemann  v.  Bruggemann,  191  App.  Div.  ^9.  182  Supp.  579;  Kamman  v.  Kamman,  167  App.  Div.  426.  152 

N.  Y.  Supp.  87.  N.  Y.  Supp.  581;  Tranter  v.  Tranter,  189  App.  Div.  714. 

BeasonaUe  pfospcet  of  wife  siteeeedlni.—  178  N.  Y.  Supp.  521. 

Brown  v.  Brown.  83  Misc.  W,  145  N.  Y.  Supp.  471 ;  Win-        '  Llabulty  of  husband.— Hauser  v.  Hauser.  164 

ton  T.  Wtnton.  161  N.  Y.  Supp.  405;  Fisbbaugh  v.  Fish-  N.  Y.  Supp.  965. 

baugh.  161  N.  Y.  Supp.  446.  Witness*  fees.- Pountney  ▼.  Pountney,    10  N.  Y. 

Determination  of  amount. — Patterson  v.  Patteraon.  Supp.  192. 

4  App.  Div.  146,  38  N.  Y.  Supp.  637:  Brown  v.  Brown,  83  Stenographer's  fees.— Hermann  v.  Hermann.  88  App. 

Misc.  597,  145  N.  Y.  Supp.  471;  Prickle  v.  Frickle,  24  Div.  76,  84  N.  Y.  Supp.  736. 

N.  Y.  Supp.  483.  Allowance  for  expenses  already  Inenired.— Erken- 

AHmony.— Brinkley  v.  Brinkk$y,  50  N.  Y.  184;  Ro-  brack  v.  Erkenbrack,  96  N.  Y.  456;  Beadleaton  v.  Beadles- 

maine  v.  Chauneey,  129  N.  Y.  666;  Patterson  v.  Patteraon,  ton,  103  N.  Y.  402;  Percival  v.  Percival.  124  N.  Y.  637; 

4  App.  Div.  146.  38  N.  Y.  Supp.  637;  Johns  v.  Johna,  44  McCarthy  v.   McCarthy,   137  N.  Y.  500;  Winkemeier 

App.  Div.  633,  60  N.  Y.  Supp.  866;  Matter  of  BoHea,  78  v.  Wfaikemeier,  11  App.  Div.  199,  42  N.  Y.  Supp.  586; 

App.  Div.  180.  79  N.  Y.  Supp.  530;  Blinks  v.  Blinks,  5  Londaale  v.  Lonadale,  41  App.  Div.  224,  58  N.  Y.  Supp, 

Miac.  193.  25  N.  Y.  Supp.  768;  Melady  v.  Stein.  19  Miao.  532;  Poillon  v.  Poillon.  75  App.  Div.  536,  78  N.  Y.  Supp. 

652,  48  N.  Y.  Supp.  408;  Hopper  v.  Hopper,  92  Hun  415.  323;  Winton  v.  Wibton,  31  Hun  290;  Straus  v.  Straua,  67 

30  N.  Y.  Supp.  610;  Vincent  v.  Vincent,  17  N.  Y.  Supp.  Hun  491.  22  N.  Y.  Supp.  567;  Anderson  v.  Cullen.  8  N.  Y. 

497;  Ward  v.  Ward.  21  N.  Y.  Supp.  795;  Walsh  v.  Walsh.  Supp.  643;  Stampfer  v.  Stampfar,  11  N.  Y.  Supp.  586; 

24N.Y.  Supp.  335;  Surutv.Surut,  191  App.  Div.  570, 181  Emeraon   v.  Emeraon,    26  N.  Y.  Supp.  292;  Cipro  v. 

N.  Y.  Supp.  631.  Cipro,  161  N.  Y.  Supp.  409. 

Second  application.— Simonda  v.  Simonds,  57  Form  of  order.— Adams  v.  Adams.  178  App.  Div.  152. 

Hun  290.  10  N.  Y.   Supp.   606;  Van   Wormer  v.  Van  165  N.  Y.  Supp.  167. 

Wormer,  57  Hun  496,  UN.  Y.  Supp.  247;  Pountney  v.  Enforcement  of  separation  afreement.^John8on 

Pountney.  10  N.  Y.  Supp.  192;  Straua  v.  Straua,  14  N.  Y.  v.  Johnson,  206  N.  Y.  561;  Hoffman  v.  Neatel,  146  App. 

Supp.  671.  Div.  305,  130  N.  Y.  Supp.  775;  Johnaon  v.  Johnaon,  150 

Where  wife  has  separate  piopertT.— CoUins  App.  Div.  306,  134  N.  Y.  Supp.  1061. 

V.  Collins,  80  N.  Y.  1;  Merritt  v.  Merritt.  99  N.  Y.  643;  Contempt  proceedlncs  for  nonpayment.— Wet- 
Johnson  V.  Johnson.  151  App.  Div.  545,  136  N.  Y.  Supp.  more  v.  Wetmore,  149  N.  Y.  502;  Knott  v.  Knott,  6  App. 
249:  Maxwell  v.  Maxwell,  28  Hun  566.  Div.  589,  39  N.  Y.  Supp.  804;  Allen  v.  Farmera'  L.  &  f. 

Conditions     of     rrantlng. — Tx)wenthal     v.  Co.,  18  App.  Div.  27,  45  N.  Y.  Supp.  398;  Delanoy  v. 

Lowenthal.  68  Hun  366,  22  N.  Y.  Supp.  858.  Delanoy.  19  App.  Div.  295.  46  N.  Y.  Supp.  106;  Sibley  v. 

Keductton.— Hardy  v.  Hardy.  6  N.  Y.  Supp.  Sibley.  76  .4pp.  Div.  132,  78  N.  Y.  Supp.  743;  Goldie 

aoa  V.  Goldie,  77  App.  Div.  12,  79  N.  Y.  Supp.  268;  Jacobson 

Alimony  reduced. — Spats  v.  Spats,   189  App.  Div.  v.  Jacobson,  85  Misc.  253,  148  N.  Y.  Supp.  341;  Ryckman 

438,  178  N.  Y.  Supp.  667.  v.  Ryckman,  32  Hun  193;  Jacquin  v.  Jacquin,  36  Hun  378; 

Stlpolaaon  llililf f  motion  for  Increase. —  Sanford  v.  Sanford,  40  Hun  540;  Sanford  v.  Sanford,  44 

Parker  v.  Parker,  189  App.  Div.  603,  179  N.  Y.  Supp.  51.  Hun  563;  Mercer  v.  Mercer,  73  Hun  192,  25  N.  Y.  Supp. 

• Payment. — Shaw  v.  Shaw,  154  App.  Div.  324,  867;  Moncrief  v.  Moncrief,  155  N.  Y.  Supp.  592. 

138  N.  Y.  Supp.  999.  Eecrlmlnatlon.— Collins  v.  Collins,  71  N.  Y.  269. 

Belief  f*om  payment  of  pendente  lite.—  revg.  10  Hun  272;  Shaw  v.  Shaw,  5  Misc.  497,  26  N.  Y. 

Poee  V.  Poes.  164  App.  Div.  213.  149  N.  Y.  Supp.  587.  Supp.  715;  Staricweather  v.  Starkweather,  29  Hun  488. 

§  1170.  Custody  and  maintenance  of  children,  and  support  of  plaintiff  in 
action  for  divorce  or  separation. 

Where  an  action  for  divorce  or  separation  is  brought  by  either  husband  or  wife,  the 
court,  except  as  otherwise  expressly  prescribed  by  statute,  must  give,  either  in  the  final 
judgment,  or  by  one  or  more  orders,  made  from  time  to  time  before  final  judgment,  such 
directions  as  justice  requires,  between  the  parties,  for  the  custody,  care,  education,  and 
maintenance  of  any  of  the  children  of  the  marriage,  and  where  the  action  is  brought  by 
the  wife,  for  the  support  of  the  plaintiff.  The  court,  by  order,  upon  the  application  of 
either  party  to  the  action,  or  any  other  person  or  party  having  the  care,  custody  and 
control  of  said  child  or  children  pursuant  to  said  final  judgment  or  order,  after  due  notice 
to  the  other,  to  be  given  in  such  manner  as  the  court  shall  prescribe,  at  any  time  after 
final  judgment,  may  annul,  vary  or  modify  such  directions,  or  in  case  no  such  direction 
or  directions  ai^  have  been  nvade,  amend  it  by  inserting  such  direction  or  directions 
as  justaoe  reqmres  for  the  custody,  care,  education  and  maintenance  of  any  such  child 
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or  children  in  such  final  judgment  or  order  or  orders.  But  no  such  application  shall  be 
made  by  a  defendant,  or  any  other  person  or  party  having  the  care,  custody  and  control 
of.  said  infant  or  infants,  unless  leave  to  make  the  same  shall  have  been  previously  granted 
by  the  court  by  order  made  upon  or  without  notice  as  the  court  in  its  discretion  may 
deem  proper  after  presentation  to  the  fsovai  of  satisfactory  proof  that  justice  requires 
that  such  an  application  should  be  entertained.  (Am.  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.) 

Derlvmtloii. — Code  civ.    proc.,    11771,    »•    am.    by  Jorlsdlctloii  to  detomiliie  right  to  castodjr  of 

L.  1805.  oh.  891,  L.  1901,  ch.  339,  L.  1908.  oh.  297.  exoept  child. — ^People  ex  rel.  Hyland  v.  Hyland,  187  App.  Dtv. 

la«t  sentence;  oricinall)'  revised  from  R.  S..  pt.  2,  ch.  8.  374,  175  N.  x .  Supp.  626. 

lit.  1,  i  59.    The  amendment  of  1921  made  to  conform  to         BJcht  of  wife. — ^Earle  v.  Elarle*  168  App.  Div. 

I  1771,  as  am.  by  L.  1920,  oh.  480.  552,  143  NTY.  Supp.  841;  Lee  v.  Lee,  93  Miac  577.  157 

Constttutioiiailty.— White  v.  White,  154  App.  Div.  N.  Y.  Supp.  821. 

250,  138  N.  Y.  Supp.  1982.  Modlfleatlon  of  judgment.— Noble  v.  Noble.  20  App. 

LeglslatiTe  Intent.— Sibley  v.  Andrews.  225  N.  Y.  llO.  Div.  395,  40  N.  Y.  Supp.  820;  Meraereau  v.  Mesereau, 

AppUcmtlon.— Livingston  v.  Livineiton.  173  N.  Y.  51  App.  Div.  461,  64  N.  Y.  Supp.  635;  In  re  Haworth.  59 
877,  affg.  74  App.  Div.  261,  77  N.  Y.  Supp.  476;  Tonjea  App.  Div.  393,  69  N.  Y.  Supp.  848;  Salomon  v.  Salomon. 
V.  Tonjes.  14  App.  Div.  542,  43  N.  Y.  Supp.  941;  Wood  v.  101  App.  Div.  588.  92  N.  Y.  Supp.  184;  Newman  v.  New- 
Wood,  61  App.  Div.  96.  70  N.  Y.  Supp.  72;  Weber  v.  man.  105  App.  Div.  63,  93  N.  Y.  Supp.  847;  De  Lamoutte 
Weber.  93  App.  Div.  149.  87  N.  Y.  Supp.  579;  Kiralfy  v.  v.  De  Lamoutte.  129  App.  Div.  283. 113N.  Y.  Supp.  321; 
Kiralfy,  36  Misc.  407.  73  N.  Y.  Supp.  708;  Chamberlain  v.  Perrv  v.  Perry,  17  Misc.  28,  39  N.  Y.  Supp.  863;  Gould  v. 
Chamberlain.  63  Hun  96, 17  N.  Y.  Supp.  578;  Chamberlin  Gould,  18  Misc.  334,  42  N.  Y.  Supp.  147;  MoGowan  v. 
V.  Chamberlin.  193  App.  Div.  784,  184  N.  Y.  Supp.  464;  McGowan,  22  Mioc  307.  47  N.  Y.  Supp.  996;  CrimminsT. 
Lesser  v.  Lea/Ber.  114  Misc.  701.  Ciimmins,  28  Hun  200;  Davis  v.  Davis.  150  N.  Y.  Supp. 

Custody  of  children.— Price  v.  Price,  55  N.  Y.  656;  636;  Goldfish  v.  Goldfish,  193  App.  Div.  686.  184  N.  Y. 

Davies  v.  Davies.  75  N.  Y.  221;  Simon  v.  Simon,  6  App.  Supp.  512;  Anderson  v.  Andenon,  110  Miao.  123.  179 

Div.  469.  39  N.  Y.  Supp.  573.  afFg.  15  Miao.  515.  37  N.  Y.  N.  Y.  Supp.  865. 

Supp.  1121;  Osterhoudt  v.  Osternoudt,  48  App.  Div.  74.  Amendmfflit  of  judgment  to  provide  for  education  and 

62  N.  Y.  Supp.  529;  Ullman  v.  Ulhnan.  151  App.  Div.  419.  maintenance  of  children. — Lesser  v.  Lesser.  114  Miac.  701, 


135  N.  Y.  Supp.  1080;  Lester  v.  Lester.  178  App.  Div.  205.         LUblUty  of  husband  far  senrlee  of  attomeF  In 
166  N.  Y.  Supp.  187;  Day  v.  Day,  4  Misc.  235.  24  N.  Y.     obtftlnlns  Increase  In  allmony.^-'Hon 
Supp.  873;  Park  v.  Parle,  24  Miao.  372,  53  N.  Y.  Supp.  677;      150  App.  t)iv.  333,  134  N.  Y.  Supp.  652. 


People  ex  rel.  Brush  v.  Brown,  35  Hun  324;  Monjo  v.  SecHon  dted. — Matter  of  Brace,  105  Miso.  178,  178 
MonJo,  53  Hun  145,  6  N.  Y.  Supp.  132;  Alters  v.  Allera,  N.  Y.  Supp.  636;  Phinney  v.  Andrus,  108  Misc.  717.  178. 
194  App.  Div.  96.  185  N.  Y.  Supp.  440.  N.  Y.  Supp.  760. 

§  1171.  Security  for  payments  by  defendant  in  action  for  divorce  or  separa- 
tion; sequestration. 

Where  a  judgment  rendered  or  an  order  made  in  an  action  in  this  state  for  divorce 
or  separation,  or  a  judgment  rendered  in  another  state  for  divorce  upon  the  ground  of 
adultery,  or  for  separation  or  separate  support  and. maintenance  for  any  of  the  causes 
specified  in  section  eleven  hundred  and  sixty-one  of  this  act,  upon  which  an  action  has 
been  brought  in  this  state  and  judgment  rendered  therein,  requires  a  husband  to  provide 
for  the  education  or  maintenance  of  any  of  the  children  of  a  marriage,  or  for  the  support 
of  his  wife,  the  court,  in  its  discretion,  also  may  direct  him  to  give  reasonable  security, 
in  such  a  manner  and  within  such  a  time  as  it  thinks  proper,  for  the  payment,  from  time 
to  time,  of  the  sums  of  money  required  for  that  purpose.  If  he  fails  to  give  the  security, 
or  to  make  any  payment  required  by  the  terms  of  such  a  judgment  or  order,  whether 
he  has  or  has  not  given  security  therefor,  or  to  pay  any  sum  of  money  for  the  expenses 
of  the  plaintiff  or  for  her  support  and  maintenance  or  the  support  and  maintenance  of 
the  children  during  the  pendency  of  the  action  which  he  is  required  to  pay  by  an  order, 
the  court  may  cause  his  personal  property  and  the  rents  and  profits  of  his  real  property 
to  be  sequestered,  and  may  appoint  a  receiver  thereof.  The  rents  and  profits  and  other 
pix)perty  so  sequestered  may  be  applied,  from  time  to  time,  under  the  direction  of  the 
court,  to  the  payment  of  any  of  the  sums  of  money  specified  in  this  section,  as  justice 
requires;  and  if  the  same  shall  be  insufficient  to  pay  the  sums  of  money  requircKi,  the 
court,  on  applica^on  of  the  receiver,  may  direct  the  mortgage  or  sale  by  the  receiver, 
under  such  terms  and  conditions  as  it  may  prescribe,  of  sufficient  of  his  real  estate  to 
pay  such  sums.    (Am.  by  L.  1921,  ch.  369,  in  efifect  Oct.  1,  1921.) 

DeriYfttioii«— -Code   civ.    proo.,    S1772,    aa   am.  by  Award  after  lapse  of  time.— Doerle  v.  Doerle,  00 

L.  1904.  ch.  318,  L.  1918.  oh.  189,  without  change  of  tub-  Miao.  72,  159  N.  Y.  Supp.  637. 

stance;  originally  reviaed  from  R.  S..  pt.  2.  ch.  8,  tit.  1,  Appointment  of  recelrcr  of  rents  and  profits. — 

i  60.  Logan  v.  Logan.  125  App.  Div.  734,  110  N.  Y.  Supp.  174. 

In  ceneraL— Carrier  v.  Carrier.  226  N.  Y.  114.  Bond  of  reeelTer.— 'Matter  of  Spies,  92  App.  Div.  175. 

Amendment  of  IMM.  jmrpoae. —  Moore  v.  Moore,  143  86  N.  Y.  Supp.  1043. 

App.  Div.  428,  128  N.  Y.  Supp.  259.  Seeorlty.— WUson  v.  Hinman.  182  N.  Y.  408,  revg.  99 

Appilca^n.— Delahimty  v.  Hake.  20  App.  Div.  430,  App.  Div.  41,  90  N.  Y.  Supp.  746;  Maney  v.  Maney.  119 

46  N.  Y.  Supp.  929;  People  ex  rel.  Ready  ▼.  Walsh,  132  App.  Div.  765,  104  N.  Y.  Supp.  541. 

App.  Div.  462,  116  N.  Y.  Supp.  839;  Donnelly  v.  West.  17  Airtles  to  seqi|e8tratlon.--Foster  v.  Townaend,  66 

Hun  566;  Ryer  v.  I^r,  33  Hun  116;  Ryokman  ▼.  Ryok-  N.  Y.  203. 

man,  34  Hun  285;  Sandlord  v.  Sandford.  40  Hun  540;  Bnffsreetent,     ezeentlon     iBi|iroper.^~Weiber     t. 

Sandford  v.  Sandford,  44  Hun  563;  Thompaon  v.  Thomp-  Weber,  98  App.  Div.  149,  87  N.  Y.  Supp.  519.                  ^ 

son.  52  Hun  456,  5  N.  Y.  Supp.  604;  Continental  Truat  Knforeement  of  foreign  decree^^HE^mde  v.  I^mde. 

Co.  V.  Wetmore,  67  Hun  9, 21 N.  Y.  Supp.  746;Tompflrsv.  162  N.  Y.  405;  Moore  v.  Mooie,  206  N.  V.  97;  Moore  t. 

Tompera,  159  N.  Y.  Supp.  817.  Moon,  142  App.  Div.  459.  126  N.  Y.  Supp.  936;  WiUiam* 
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ion  V.  WilfiamMiip  100  Ayp.  Dlr.  597,  156  N.  T.  8upp.  Oroftlnr  N«v  York  ohftrt«r.~'Mo&ck  y.  Mondct  184  Ap|>. 

423;  Tiedenuum  v.  Tifxiemaim,  172  App.  Diy.  819,  158  Div.  656.  172  N.  Y.  Supp.  401. 

N.  Y.  Supp.  861;  Levy  ▼.  Dookendorif,  177  App-  Diy.  Agreement  releMlng  tanilMiDd.— Levy  ▼.  Dooken- 

249.  163  N.  Y.  Supp.  436;  Wood  v.  Wood,  7  Misc.  679,  28  doifl.  177  App.  Div.  249,  163  N.  Y.  Supp.  435. 

N.  Y.  Supp.  164;  EDforeeiueiit  ef  seiianitfoii  mcreement. — Phinney 

loeome  twom  tnui.— -Hoasland  v.  LeMk,  164  App.  v.  Andrus,  108  Miao.  717.  178  N.  Y.  Supp.  760. 

Div.  101,  138  N.  Y.  Supp.  790.  Seqaestntloii  of  hU8lMind*s  property  after  modlil- 

Biemptlom  of  peasioii  of  retired  poHeeman  under  e»tliMi  of  alhnony. — Burut  v.  Surut,  191  App.  Div.  670, 

181  N.  Y.  Supp.  631. 

§  1172.  Enforcement  by  contempt  proceedings  of  judgment  or  order  in  action 
for  divorce  or  separation. 

Where  the  husband,  in  action  for  divorce  or  separation,  or  for  the  enforcement  in  this 
state  of  a  judgment  for  divorce  or  separation  rendered  in  another  state,  makes  default 
in  paying  any  sum  of  money  as  reqtiired  by  the  judgment  or  order  directing  the  payment 
thereof,  and  it  appears  presumptively,  to  the  satisfaction  of  the  court,  that  payment  can- 
not be  enforced  by  means  of  the  sequestration  of  his  property,  or  by  resorting  to  the 
security,  if  any,  given  as  prescribed  by  statute,  the  court,  in  its  discretion,  may  make  an 
order  requiring  the  husband  to  show  cause  before  it  at  a  time  and  place  therein  specified 
why  he  should  not  be  punished  for  his  failure  to  make  the  payment;  and  thereupon  pro- 
ceedings must  be  taken  to  punish  him,  as  prescribed  in  article  nineteen  of  the  judiciary 
law  for  the  punishment  of  a  contempt  of  court  other  than  a  criminal  contempt,  and  where  the 
judgment  or  order  directs  the  payment  to  be  made  in  instalments,  or  at  stated  intervals, 
failure  to  make  such  single  payment  or  instalment  may  be  punished  as  therein  pror 
vided,  and  such  punishment,  either  by  fine  or  commitment,  shall  not  be  a  bar  to  a  sub- 
sequent proceeding  to  punish  him  as  for  a  contempt  for  his  failure  to  pay  subsequent 
instalments,  but  for  such  purpose  he  may  be  proceeded  against  under  the  said  order  in 
the  same  manner  and  with  the  same  effect  as  though  such  instalment  payment  was 
directed  to  be  paid  by  a  separate  and  distinct  order,  and  the  provisions  of  section  seventy- 
two  of  the  civil  rights  law  are  hereby  superseded  so  far  as  they  are  in  conflict  herewith. 
Such  order  to  show  cause  may  also  be  made  without  any  previous  sequestration  or  direc- 
tion to  give  security  where  the  court  is  satisfied  that  they  would  be  ineffectual.  No 
demand  of  any  kind  upon  the  husband  shall  be  necessary  in  order  that  he  be  proceeded 
against  and  punished  for  failure  to  make  any  such  payment  or  to  pay  any  such  instal- 
ment.   (Amended  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DerlTfttloil. — Code    civ.    proo.,   S 1773,    aa    am.    by  Flocedure. — Delanoy  y.  Delanoy,  19  App.  Div.  29dt 

L.  1909,  ch.  66,  L.  1919,  ch.  478,  without  change  of  sub-  46  N.  Y.  Supp.  106:  GoIcUe  v.  Goldie,  77  App.  Div.  12,  79 

■tanoe.    Theamendxnentof  1921^ made  to  correspond  with  N.  Y.  Supp.  268;  Dietasio  v.  Distasio,  26  Misc.  491,  57 

code  civ.  proc..  1 1773.  ae  amended  by  L.  1920,  oh.  216.  N.  Y.  Supp.  672;  Ryokman  ▼.  Ryokman,  34  Hun  235; 

Befcreneee. — Contempt  punishable  civilly,  judiciary  Whitney  v.  Whitney.  11  N.  Y.  Supp.  582;  Zimmerman  v. 

L,  I  753;  prooeedings  to  pumah  a  civil  contempt  of  court,  Zimmerman,  14  N.  Y.  Supp.  444;  Dikeman  v.  Dikeman, 

ju^dary  l.  IS  754-781.  108  Misc.  406,  177  N.  Y.  Supp.  506;  Matske  v.  Matike, 

Bemedy  <»eluelve.— Mills  v.  Mills,  95  Misc.  231,  158  185  App.  Div.  533,  173  N.  Y.  Supp.  244. 

N.  Y.  Supp.  753.  Order  to  sliow  cause. — Uttal  v.  Uttal,  140  App.  Div. 

Appttemtton.— Stanley  v.  Stanley.  116  App.  Div.  544,  255.  125  N.  Y.  Supp.  2;  Wulff  v.  WulflF,  151  App.  Div.  22. 

101  nTY.  Supp.  725;  Stewart  v.  Stewart,  127  App.  Drv.  135  N.  Y.  Supp.  289;  Weioh  v.  Weich,  59  Misc.  238,  110 

724,  111  N.  Y.  Supp.  734;  Sutton  v.  Sutton,  145  App.  Div.  N.  Y.  Supp.  201;  Aiken  v.  Aiken,  96  Misc.  661,  160  N.  Y. 

845.  130  N.Y.  Supp.  368;  Mills  V.  Mills,  95  Misc.  231, 158  876;  Goldman  v.  Goldman,  103  Misc.  700.  171  N.  Y. 

N.  Y.  Supp.  753;  Matter  of  Sima,  57  Hun  433.  11  N.  Y.  Supp.  26. 

Supp.  211.  S«Tlee  of  order. — Carr  v.  Carr.  64  Misc.  435. 

■nitoneiiMilt  In   mMraL—Lynde  v.    Lynde,    162  118  N.  Y.  Supp.  625;  Wulff  ▼.  WuUF,  74  Misc.  218,  183  N. 

N.  Y.  405;  Sibley  v.  Sibley.  66  App.  Div.  552,  73  N.  Y.  Y.  Supp.  807. 

Supp.  244;  Conklin  v.  ConkKn.  125  App.  Div.  280.  109  Poverty  no  defense.— Burdick  v.  Burdick,  183  App. 

N.  Y.  Supp.  189;  Krauss  v.  Krauss.  127  App.  Div.  743.  Ill  Div.  488.  171  N.  Y.  Supp.  247;  Holtman  v.  Holtman,  6 

N.  Y.  Supp.  790;  McGlyiin  v.  McGlynn,  37  Misc.  12.  74  Misc.  266,  26  N.  Y.  Supp.  762;  Young  v.  Young,  35  Misc. 

N.  Y.  Supp.  744;  Hayes  v.  Hayes.  74  Misc.  533,  134  N.  Y.  335.  71  N.  Y.  Supp.  944;  Strobridge  v.  Strobridge.  21  Hun 

Supp.  482;  Matter  of  Clark,  20  Hun  551;  Weill  v.  Weill,  10  288;  Ryer  v.  Ryer.  33  Hun  116;  Ryckman  v.  Ryckman.  34 

N.  Y.  Supp.  627.  Hun  235;  Brisbane  v.  Brisbane.  34  Hun  339;  Matter  of 

DtsDHlinl  of  oompUlnt.— Hayes  ▼.  Hayes,  150  App.  Ryckman,  39  Hun  646;  Ward  v.  Ward,  21  N.  Y.  Supp. 

Div.  842,  135  N.  Y.  Supp.  225;  Naveja  v.  Navei*.  110  795;  Mercer  v.  Mercer.  25  N.  Y.  Supp.  867. 

Mi«j.  279,  179  N.  Y.  Supp.  881.  Fine   for   non-pnyment  of  allniony.— Turner   v. 

Flftyment  to  son.— BrUl  v.  BriU,  148  App.  Div.  63, 131  Woolwortb,  221  N.  Y.  425. 

N.  Y.  Supp.  loao. 

§  1173.  Costs  in  action  for  divorce  or  separation. 

The  final  judgment  in  an  action  for  divorce  or  separation  may  award  costs  in  favor 
of  or  against  eitiier  party,  and  an  execution  may  be  issued  for  the  collection  thereof,  as 
in  an  ordinary  case;  or  the  court,  in  the  judgment,  or  by  an  order  made  at  any  time, 
may  direct  the  costs  to  be  paid  out  of  any  property  sequestered,  or  otherwise  in  the  power 
of  the  court. 

Derlmtlon. — Code  dv.  pioo.,  1 1769,  aeoond  aentenoe;  originally  revised  from  R.  S.,  pt.  2,  ch.  8,  tit.  1,  $  68. 
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{S  1174-1176  CIVIL  PRACTICE  ACT  art  70 

§  1174.  Judgment  in  matrimonUl  action  must  be  rendered  by  court 

In  an  action  to  annul  a  marriage  or  for  a  divorce  or  separation,  judgment  cannot  be 
taken,  of  course,  upon  a  referee's  report.  Where  a  reference  is  made  in  such  an  action, 
the  testimony  and  the  other  proceedings  upon  the  reference  must  be  certified  to  the  court 
by  the  referee  with  his  report;  and  judgment  must  be  rendered  by  the  court. 

IlcrlT»tioil« — Codedv.  proc.,  §  1229,  without  ehanse  of  Peridns  v.  PeridiiB,  130  App.  Div.  193,  114  N.  Y.  Supp. 
oubfltance;  originaUy  revised  from  genenl  rules  of  prao-  960;  Phillipe  ▼.  PhUIips,  24  Misc.  334,  52  N.  Y.  Supp.  489; 
tice  (1874),  87.  92.  Goldie  v.  Goldie.  39  Miae.  389,  79  N.  Y.  Supp.  351;  Mo- 


required  for  judgment  of  divorce,  rules  of  avii  pmctioe,  Harding  r.  Harding,  43  N.  Y.  Super.  Ct.  27. 

275.  282.  When  deetokm  agmlnst  dlTOVM^-^mith  v.  Smith,  7 

Beferee's  report.— Bowe  v.  Bowe,  55  Miae.  403,  408,  Misc.  305,  28  N.  Y.  Supp.  136;  Mathews  v.  Mathews.  63 

106  N.  Y.  Supp.  646.  Hun  244.  6  N.  Y.  Supp.  589. 

KxMnliuitkai  of  testtmoiu  hf  eoiirt.-^orham  v.  New  trteL — Perkins  r.Perldns,  180  App.  Div.  198,  114 

Gorham,  40  App.  Div.  564.  58  N.  Y.  Supp.  50;  Goldner  v.  N.  Y.  Supp.  960;  Hunt  v.  Hunt.  75  Misc.  209,  135  N.  Y. 

Ooldner.  49  App.  Div.  395.  63  N.  Y.  Supp.  481;  Oallowi^  Supp.  39. 
V.  Galloway,  92  App.  Div.  300.  86  N.  Y.  Supp.  1078; 

§  1176.  Interlocutory  judgment  in  action  to  annul  a  marriage  or  for  divorce. 

In  an  action  brought  for  judgment  annulling  a  marriage,  or  divorcing  the  parties  and 
dissolving  a  marriage,  the  decision  of  the  court  or  report  of  the  referee  must  be  filed  and 
interlocutory  judgment  thereon  must  be  entered  within  fifteen  days  after  the  party  be- 
comes entitled  to  file  or  enter  the  same,  and  can  not  be  filed  or  entered  after  the  expiration 
of  said  peiiod  of  fifteen  days  unless  by  order  of  the  court  upon  application  and  sufficient 
cause  being  shown  for  the  delay.  The  interlocutory  judgment,  in  the  discretion  of  the 
court,  may  provide  for  the  payment  of  alimony  or  for  the  support  and  maintenance  of 
the  children  of  the  marriage  until  the  interlocutory  judgment  becomes  final  or  until 
the  entry  of  final  judgment;  it  may  include  a  judgment  for  costs,  when  costs  are  awarded, 
in  which  case  said  judgment  for  costs  shall  be  docketed  by  the  clerk,  and  thereupon  shall 
have  the  same  force  and  effect  as  if  docketed  upon  the  entry  of  final  judgment  therein, 
except  that  it  shall  not  be  enforceable  by  execution  or  punishment  until  the  interlocutory 
judgment  becomes  the  final  judgment  or  until  the  entry  of  final  judgment  in  said  action. 

Derlvrntlon. — Code  civ.  proc.,  §  1774.  as  am.  by  L.  1902,  Div.  846.  129  N.  Y.  Supp.  444;  Burton  v.  Burton.  150 

ch.  364.  L.  1903.  ch.  488.  L.  1905.  ch.  537,  L.  1919.  oh.  277,  App.  Div.  790,  135  N.  Y.  Supp.  248;  Shaw  v.  Shaw.  154 

third  and  last  sentences,  without  change  of  substance.  App.  Div.  324.  135  N.  Y.  Supp.  954;  Rothstein  v.  Roth- 

ezcept  words  "or  for  the  support  and  mamtenance  of  the  stem,  40  Misc.  101.  81  N.  Y.  Supp.  848;  Gtbeon  v.  Gibson, 

chiloren  of  the  maniaae,"  are  new.  40  Misc.  103.  81  N.  Y.  Supp.  34;  Townsend  v.  Townsend. 

IntertoeutoiT  Jadnnent. — ^Biyon    v.    Bryon.    134  50  Misc.  277. 100  N.  Y.  Supp.  464;  King  v.  King,  91  Misc. 

App.  Div.  320, 119  N.  Y.  Supp.  41;  Gary  v.  Gary.  144  App.  254,  154  N.  Y.  Supp.  794. 

§  1176.  Final  judgment  in  action  to  annul  a  marriage  or  for  divorce. 

Three  months  after  the  entry  of  the  interlocutory  judgment  in  an  action  brought  for 
judgment  annulling  a  marriage  or  divorcing  the  parties  and  dissolving  a  marriage  such 
interlocutory  judgment  shall  become  the  final  judgment  as  of  course  unless  the  decision 
of  the  court  or  report  of  the  referee  shall  require  and  the  interlocutory  judgment  shall 
provide  for  the  entry  of  final  judgment  or  unless  for  sufficient  cause  the  court  in  the 
meantime  shall  have  otherwise  ordered.  If  the  interlocutory  judgment  provides  for  the 
entry  of  final  judgment  such  final  judgment  must  be  entered  within  thirty  days  after  the 
expiration  of  said  period  of  three  months  and  cannot  be  entered  after  the  expiration  of 
such  period  of  thirty  days  except  by  order  of  the  court  on  application  and  sufficient 
cause  being  shown  for  the  delay. 

DerlVBUon. — Gode  civ.  proc.,  $  1774,  as  am.  by  L.  1902.  Howatt  v.  Howatt.  158  App.  Div.  28,  152  N.  Y.  Supp. 

ch.  364.  L.  1903.  ch.  488,  L.  1905.  ch.  537,  L.  1919,  oh.  277.  908;  Kellogg  v.  Kellogg.  183  App.  Div.  236.  171  N.  Y. 

foxirth  and  fifth  sentences,  without  change  of  substance.  Supp.  39;  Adams  v.  Adams.  57  Misc.  150,  106  N.  Y.  Supp. 

Final  Jndcment.— Matter  of  Grandall,  196  N.  Y.  127,  1064;  Brown  v.  Brown.  63  Miso.  110.    115  N.  Y.  Supp. 

reyg.  127  App.  Div.  945.  Ill  N.  Y.  Supp.  1115;Bemsott  1039;  Bishop  v.  Bishop.  82  Misc.  676.  144  N.  Y.  Supp. 

V.  Bemsott.  122  App.  Div.  543,|107  N.  Y.  Supp.  424;  143;  Wood  v.  Wood,  141  N.  Y.  Supp.  929. 
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art.  71  ACTION  FOR  PENALTY,  ETC.  SS  1177-1180 


ARTICLE  71 
Action  for  penalt/i  forfeiture  or  on  forfeited  recogmzance 

Seo.  1177.  When  action  for  penalty  or  forfdttire  cannot  be  maintained. 

1178.  Action  for  penalty  or  forfutoie  to  people. 

1179.  Action  for  penalty  or  forfeiture  by  person  acKne^ed. 
1180..  Action  for  penalty  or  forfeitare  by  common  iafoxmer. 

1181.  When  action  by  common  informer  not  barred  by  a  *conolu8iye  recovery. 
1183.  When  part  of  a  penalty  or  forfeiture  may  be  recovered. 

1183.  Action  to  rooovefptnuisl  proper^  forfeited- for  treMon. 

1184.  Forfeiture  of  and  action  on  recogmsance. 

§  1177.  When  action  for  penalty  or  forfeittsre  cannot  be  maintained^ 

WbenevBr,  by  the  decision  of  the  appellate  division  of  the  supreme  court,  a  oonstructiou 
is  given  to  a  statute,  an  act  done  in  good  faith  and  in  conformity  to  that  construction, 
after  the  decision  was  made  and  before  a  reversal  thereof  by  the  court  of  appeals,  is  so 
far  valid  that  the  party  doing  it  is  not  liable  to  any  penalty  or  forfeiture  for  an  act  that 
was  adjudged  lawful  by  the  decision  of  the  court  below.  This  section  does  not  control 
or  affect  the  decision  of  the  court  of  appeals  upon  an  appeal  actually  taken  before  the 
leversaL 

DcrtmtlOB. — Code    dy.    proo.,   11061,    as    am.    by  See  Hollaman  v.  £1  Aroo  Minee  Co.,  137  App.  Div.  862, 

L.  1895,  ch.  946.  without  change;  onginally  revised  from  122  N.  Y.Supp.  852.    Thia  and  the  following  sections  to 

R.  8.,  pt.  3,  ch.  9,  tit.  3,  ft  66.    In  the  code  civ.  proo..  1 1996  inolusive  are  here  included  in  art.  71  on  "action  for 

classification  this  section  U  Included  under  "action  in  penalty,  forfeiture  or  on  forfeited  recognisimce  "  appli- 

bekaif  of  the  people."   Its  provisions  are  general  and  apply  cable  to  actions  in  behalf  of  the  people  and  also  to  actions 

also  to  actions  oy  private  persons  for  fines  or  penalties,  brought  by  private  persons. 

§  1178.  Action  for  penalty  or  forfeitare  to  people. 

Where  real  or  personal  property  has  been  forfeited,  or  a  penalty  incurred,  to  the  people 
of  the  state,  or  to  an  officer,  for  their  use,  pursuant  to  a  provision  of  law,  the  attorney- 
general,  or  the  district  attorney  of  the  county  in  which  the  action  is  triable,  if  such  action 
has  not  already  been  brought  by  the  attorney-general,  must  bring  an  action  to  recover 
the  property  or  penalty  in  a  court  having  jujoadiotion  thereof.  Where  the  supreme  court 
and  a  justice's  court  have  concurrent  jurisdiction  of  the  action,  it  may  be  brought  in 
either,  at  the  election  of  the  attorney-general  or  district  attorney.  A  recovery  in  such  an 
action  bars  the  recovery  in  any  other  action  brought  for  the  same  cause. 

]lcvff»llllll.r--Oode  civ.  proc.,    11962.      The    words  AppUeAtton. — ^People  v.  Belknap,  158  Hun  241,   12 

"if  such  action  ba«  not  already  been  brought  by  the  attor-  N.  Y.  Supp.  143;  People  v.  Lamb,  85|Hun  171,  173,  32 

ney-general,"  are  new,  and  ezpUdn  themselves.    §  1962,  N.  Y.  Supp.  584. 

originally  revised  from  code  of  proc,  i  447;  R.  8..  pt.  3,  Imprlsonineiit  vntU  pAjniNit  of  fine. — Chapman 

eh.  8,  tit.  6,  §  3,  first  sentence,  and  part  of  (  4.  v.  Selover.  225  N.  Y.  417. 

JMereneet. — ^Actions  for  pemuties  by  persons  ag-  Seetlon  cited.— Municipal  Gas  Co.  v.  Public  Service 

grieved,  C.  P.  A.,  §11179,  1182.     Arrest  tin  actions  to  re-  Commission,  225  N.  Y.  89. 
recover,  Id.,  §  826;  J.  Ct.  A.,  (  61. 

§  1179.  Action  for  penalty  or  forfeiture  by  person  aggrieved. 

Where  a  penalty  or  forfeiture  is  given  by  a  statute  to  a  person  aggrieved  by  the  act 
or  omission  of  another,  the  person  to  whom  it  is  given,  if  it  is  pecuniary,  may  maintain  an 
action  to  recover  the  amount  thereof;  or,  if  it  consists  of  the  forfeiture  of  a  chattel,  he 
may  maintain  an  action  to  recover  the  chattel  or  its  value  or  other  damages,  as  the  case 
requires. 

DcrlfmttMi. — Code  civ.  proc.,  §  1893,  without  change;  certain  officers  to  recover  penalty  or  forfeiture.  Id.,  $  1178; 

ongmally  revised  from  R.  S.,  pt.  3,  ch.  8.  tit.  6,  $  1.  action  to  recover  penalty  to  people  of  state.  Id.,  O^^^* 

BfiCflreiieM. — ^Action  to  be  brought  within  three  yean,  Applicatloil.---Oity  of  Brooklyn  v.  Nassau  Elec.  R. 

C.  P.  A.,  (  49;  where  penalty  given  to  any  person  who  will  Co.,  44  App.  Div.  462,  61  N.  Y.  Supp.  33;  People  v. 

sue,  aoti<m  brought  within  .<me  year.  Id.,  }  52;  action  by  Belknap,  58  Hun  241,  12  N.  Y.  Supp.  143. 


§  1180.  Action  for  penalty  or  forfeiture  by  common  informer. 

Where  a  penalty  or  forfeiture  is  given  by  a  statute  to  any  person  who  sues  therefor,  an 
action  to  recover  it  may  be  maintained  by  any  person  in  his  own  name;  but  the  action 
cannot  be  compromised  or  settled  without  the  leave  of  the  court  in  which  it  is  brought. 


*  So  in  original. 
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CJVIL  PRACTICE  ACT 


art.  71 


DerlvAtloii. — Code  civ.  proo.,  1 1894,  without  change;  In  ceneraL — ^BeUinaer  ▼.  Biise,  M  Hun  511,  7  N.  Y. 

oridnally  revised  from  R.  8..  pt.  3,  oh.  8,  tit.  6.  §  5,  in  Supp.  695;  People  v.  Belknap.  58  Hun  248,  12  N.  Y. 

part,  and  (6.  Supp.  148;  Ancient  Ci^  l^Dortaman'a  Club  v.  Miller. 

Bwerenee. — ^Action   to   be   commenced   within    one  7  Lano.  412;  Seward  v.  Beacn,  29  Barb.  289. 
year,   C.   P.   A.,   §52. 

§  1181.  When  action  by  common  informer  not  barred  by  a  collusive  recovery. 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  a  statute,  brought  by  any 
person  other  than  the  person .  aggrieved,  or  a  public  officer,  the  plaintiff  may  recover, 
notwithstanding  the  recovery  of  a  judgment,  for  or  against  the  defendant,  in  an  action 
brought  therefor  by  another  person,  if  he  establishes  that  the  former  judgment  was  re- 
covered coUusively  and  fraudulently. 

Derirmtloii. — Code  dv.  proc.,  §  1896,  without  change;  originally  reviaed  from  R.  S.,  pt.  3,  oh.  8,  tit.  0»  §  14. 

§  1182.  When  part  of  a  penalty  or  forfeiture  may  be  recovered. 

Where  a  statute  gives  to  a  person  aggrieved  or  to  a  common  informer  or  to  the  people 
of  the  state  or  to  an  officer  for  their  use  a  pecuniary  penalty  or  forfeiture  not  exceeding 
a  specified  sum,  an  action  may  be  maintained  to  recover  the  simi  specified;  and  the 
court,  jury  or  referee,  by  which  or  by  whom  the  issues  of  fact  are  tried,  or,  where  judg- 
ment is  taken  by  default  for  failure  to  appear  or  plead,  the  damages  are  ascertained,  may 
award  to  the  plaintiff  the  whole  sum,  or  such  a  part  thereof  as  he  or  it  deems  proportion- 
ate to  the  offence. 

DerirmttoDU — Code  civ.  proo.,  ( 1896,  without  chance     iriiioh  expreeriy  makes  the  ■eeti<m  applicable  to  aotions 
of  aubstance:  originally  revised  from  R.  S.,  pt.  3,  ch.  8,     for  penalties  and  forfeitures  in  behalf  of  the  people, 
tit.  6,  S  15.    The  new  words  cover  code  civ.  proo.,  1 1964,         Atttborlty  to  At  award  toollbiiM. — Loucks  t.  Stand- 
ard OU  Co.,  224  N.  Y.  99. 

§  1183.  Action  to  recover  personal  property  forfeited  for  treason. 

Where  personal  property  is  forfeited  to  the  people  upon  a  conviction  of  outlawry  for 
treason,  the  attorney-general  must  bring  and  may  maintain  an  action  to  recover  the 
same  or  the  value  thereof,  or  such  other  i^ction  founded  upon  the  forfeiture  as  might  be 
maintained  by  a  private  person  who  had  acquired  title  to  the  property. 

Dotvattoo. — Code  civ.  proc.,  §  1982,  without  ehsage;    relating  to  real  property  focfeited  for  trosaon,  have  been 
originally  revised  from  R.  S.,  pt.  1,  ch.  9.  tit.  13,  §  2.     included  in  public  lands  law  (H  189o-139g). 
The  provisions  of  oode  dv.  proc.,  SS  1977-1981,  inclusive, 

§  1184.  Forfeiture  of  and  action  on  recognizance. 

Where  the  condition  of  a  recognizance  is  broken,  an  order  of  the  court  directing  the 
prosecution  of  the  recognizance  is  a  sufficient  forfeiture  thereof.  Where  a  recognizance 
to  the  people  is  forfeited,  it  is  not  necessary  in  an  action  to  recover  the  penalty  thereof 
to  allege  or  prove  any  damages  by  reason  of  the  breach  of  the  condition;  but  where  the 
people  are  entitled  to  judgment  therein,  they  must  have  judgment  absolute  for  the 
penalty  of  the  recognieanoe. 

Derhratlon.— Code  civ.  proc,  §S  1965,   1966.  without  Amilieatton.— People  v.  Pettit,  74  N.  Y.  320;  Lutes 

change  of  substance.     (  1965,  onginalty  revised  from  v.  Snelley,  40  Hun  197. 

R.  S.,  pt.  3,  oh.  8,  tit.  6,  $  31.    $  1966.  as  am.  by  L.  1909,  Intercft.— People  v.  Paiisi,  217  N.  Y.  24. 
ch.  65;  originally  revised  from  R.  8.,  pt.  3,  oh.  8,  tit.  6, 
(29.    • 
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Actions  by  judgment  cre<Utor8 

ctioti  to  cbaiEfl  dafvnilmta  not  panomdly  nj 
lonqiEaiiit  in  ution  isuHt  ddodAntr  -  - '  - 


'o  tUM  ixraaty  a 

Hat  pnpaity  nay  ba  nubed. 

EiterBst  id  ludciiwDt  debtor  Id  land  conlract  may  ba  reaohed  ai 

amMrba'  -  " 


low  dtofwaiy  may  ba  mmpaUad. 

jvEoatioD  cu  piDTinoiu  lor  acdorx  of  diaoovaiy;  wbat  pnqwty  oaiiDot  ba  ifsdbad. 

I.  Action  to  charge  defendants  not  personally  summoned;  provisional 
i. 

be  recovery  of  a  judgmeiit  gainst  joint  debtors,  under  a  compltunt  demanding 
for  a  sum  of  money  agunst  two  or  more  defendants  aliped  to  be  jointly  in- 
jon  a  contract  an  action  may  be  maintained  by  the  juc^^ent  creditor  against 
jre  of  the  defendants  who  were  not  Bummoned  in  the  original  action,  to  procure 
^nt  charging  his  or  their  property  with  the  sum  remaining  unpaid  upon  the 
udgment.  For  the  purpose  of  obtaining  an  order  of  arrest,  an  injunction  order 
•ant  of  attachment,  the  action  is  regarded  as  being  founded  upon  the  contract 
zh  the  original  judgment  was  recovered. 

D.— Cods  ar.  proc..  (I  1VS7,  IMO,  vidioiK  BCahl  r.  Stahl.  2  Lans.  flO;  Prinoe  V.  Cuju,  T  Robl.  7> 
'   ■  ■  I  1M7,  Olivia."  "-    -■  --"—      " ■" " 


,  oii^ialiy  a  aubetituta  for         Italeue  to  Meend  mctton.— Moray  v.  Tnoay, 
■^..  ,»io.  N,  Y.  SSliHofferberthT.  Naih,  laiN.  Y.  M"  -"- 

OQi— Anatiliv.Kawdon,44N.  Y.eg;Mtataa     App.  Div.  2M.  102  S.  Y.  Bupp.  317;  BUb  Gi 


Bun  313:  Oifan  t.  Wall,    IS  Hua  184;     Rowlaad,  M  App.  Dit.  SOS.  ffl  N.  Y.  Supp.  Ml,  affd., 

-ban,  a«  riim "  —   -    '"    "^ 

417;  Haipai  t. 


□toban,  aa  riun  173;  Tioknw  v.  Kwuw^l     178  N,  V, 
"    ■■-    ~  -  8  How.  Pr.  *1T; 


i.  Complaint  in  action  against  defendants  not  summoned. 
mpliunt  in  such  an  action  must  be  verified,  muat  contun  an  allegation  that  the 
has  not  been  paid,  and  must  state  the  sum  remfuning  unpud  thereupon  at  the 
he  verification. 

■« — Coda  afv.  pcoc.,  |  IfiSS,  witiiaut  ohanta  of  aiifatfaau;  ori^nally  ravvad  bom  ooda  of  proe.»  1 378. 

'.  Answer  in  action  against  defendants  not  summoned. 

fendant's  answer  in  such  action  is  restricted  to  defences  or  counterclMma  which 
have  made  in  the  original  action  if  the  summons  therein  had  been  served  upon 
1  it  was  first  served  upon  a  defendant  jointly  indebted  with  him;  objections  to 
nent;  and  defences  or  oounterdaims  which  have  arisen  since  it  was  rendered. 

o.— Cod*  dv.  proc..  1 1939.  without  ehania         Stotnt*  of  Umltallaaa.— Maplca  v.  Mscliay, 

i.u_.ii .1^  . .._. I  378^      gif  [j^  Y^  ,4fl.  KTamar  v.  Sobatikin.  37  Miao.  fiOB,  S7  N. 

allotd,      Y.  Supp.  8 


i.  Judgment  and  costs  in  action  against  defendants  not  summoned, 
the  judgment  in  such  action  is  in  favor  of  the  piMntiff,  it  must  determine  the 
uning  unpaid  upon  the  original  judgment;  and  it  may  be  docket«d,  and  an 
may  be  issued  thereupon,  as  if  it  was  a  judgment  for  the  sum  so  remainine 
nd  the  coet«,  if  any.  Costs  must  be  awarded  as  if  the  action  was  brought  upon 
lal  contract  and  the  sum  so  remainii^  unpaid  had  been  recovered  therein. 

■.—Coda  «iv.  proc..  f  1041.  without  change  ot  aubalanta;  orienally  nriaed  from  oode  of  proc,.  )  380. 


§§  1189,  1190  CIVIL  PRACTICE  ACT  art.  72 

§  1189.  Judgment  creditor's  action  for  discovery  and  satisfaction. 

When  an  execution  against  the  property  of  a  judgment  debtor  issued  out  of  a  court 
of  record,  as  prescribed  in  the  next  section,  has  been  returned  wholly  or  partly  unsatisfied, 
the  judgment  creditor  may  maintain  an  action  against  the  jud^^ent  debtor  and  any 
other  person  to  compel  the  discovery  of  any  thing  in  action  or  other  property  belonging 
to  the  judgment  debtor,  and  of  any  money,  thing  in  action  or  other  property  due  to  him, 
or  held  in  trust  for  him;  to  prevent  the  transfer  thereof  or  the  payment  or  delivery  thereof 
to  him  or  to  any  other  person;  and  to  procure  satisfaction  of  the  plaintiff's  demand. 
Where  the  execution  was  issued  as  prescribed  in  section  eleven  hundred  and  nine  of  this 
act,  and  a  defendant  not  summoned  in  the  original  action  is  made  a  defendant  in  an 
action  brought  under  this  section,  personal  property  owned  by  him  jointly  with  the 
defendants  summoned  or  with  any  of  them  may  be  applied  to  the  satisfaction  of  the 
plaintiff's  demand  as  prescribed  in  this  article. 

DerlTatioii. — Code  dv.  proc..  (  1871,  without  change  Parposes  for  which  action  malnlalnahlc. — Gil- 

of  substance;  originally  revised  from  R.  S.,  pt.  3,  ch.  1,  lette  ▼.  Bates.  86  N.  T.  87;  Niver  v.  Crane,  96  N.  T.  40; 

tit.    2,    (38,    in    part.  Matter  of  Holbttx^,  99  N.  Y.  539,  546;  Brvaa  v.  Uni- 

Keferences. — Injunction     restraining     debtor     from  versitr  Pub.  Co.,  112  N.  Y.  388,  387;  MeNeeiey  ▼.  Wels, 

disposing  of  property,  C.  P.  A.,  S  878;  creditor's  action  166  N.  Y.  124,  129;  Tjtnahan  v.  Caffrey,  40  App.  Div. 

to  sot  aside  conveyance  by  deceased  insolvent  debtor,  124,  67  N.  Y.  Supp.  724;  Blundage  v.  Munner,  64  App. 

personal  property  1.,  f  19;  sction  to  reach  debtor's  in-  Div.  549.  66  N.  Y.  6upp.  1014;  Matter  of  Thoesen.  62 

come  of  trust  fund,  real  property  1.,  |  98.  App.  Div.  87,  70  N.  Y.  supp.  924;  Cavagnaro  v.  Thomp- 

In  fcnenl. — First  Nat.  Bank  v.   Dunn,  97  N.  Y.  son,  78  Misc.  687,  138  N.  Y.  Supp.  819;  Leonard  v.  dfn- 

149;  Matter  of  Clover,  8  App.  Div.  556.  40  N.  Y.  Siipp.  ton,  26  Hun  288;  Kingman  v.  Frank,  33  Hun  471;  Sco- 

886,  affd.,  154  N.  Y.  443:  Home  Bank  v.  Brewster  A  Co..  viile  v.  Shed,  38  Hun  165:  Stokes  ▼.  Amerman,  55  Hun 

15  App.  Div.  338,  44  N.  Y.  Supp.  54;  Koechel  v.  Lei-  178,  7  N.  Y.  Supp.  733,  affd..  121  N.  Y.  337;   Andrews 

binger,  etc..  Brewing  Co.,  26  App.  Div.  579,  50  N.  Y.  v.  Whitney.  82  Hun  117,  31  N.  Y.  Supp.  164;  Degraw 

Supp.  568;  Matter  ofOough,  31  App.  Div.  307.  52  N.  Y.  v.  Clason.  11  Paige  136. 

Supp.  627;  Rosselle  v.  Kl^.  42  App.  Div.  316,  59  N.  Y.  Tnui  estetos.— Williams  v.  Thorn.  70  N.  Y.  270; 

Supp.  94;  Sherman  v.  Tucker.  60  App.  Div.  127,  69  N.  s.  c,  81  N.  Y.  381;  ToUes  v.  Wood.  99  N.  Y.  616.  16  Abb. 

Y.  Supp.  850;  Hubbaxd  v.  United  Wireless  Te).  Co..  62  N.  C.  1;  Schenck  v.  Barnes.  157  N.  Y.  316,  a£fg.  25  App. 

Misc.  638,  115  N.  Y.  Supp.  1016;  Royer  Wheel  Co.  v.  Div.  153,  49  N.  Y.  Supp.  222;  Everett  v.  Peyton.  167 

Fiekiing,  31  Hun  274;  Weaver  v.  Haviland.  68  Hun  376,  N.  Y.  117;  Beigmann  v.  Lord,  194  N.  Y.  70.  affg.  122 

22  N.  Y.  Supp.  1012,  affd.,  142  N.  Y.  534;  Castriotis  v.  App.  Div.  921,  107  N.  Y.  Supp.  1121;  Howard  v.  Leonard. 

Guaranty  Trust  Co.,  229  N.  Y.  74.  3  App.  Div.  277,  38  N.  Y.  Supp.  363;  Bunnell  v.  Oard- 

«*PropertF/'    what    coiistltato8.~National     Park  ner,  4  App.  Div.  321.  38  N.  Y.  Supp.  569;  Schuler  v. 

Bank  v.  BiUings,  144  App.  Div.  536.  129  N.  Y.  Supp.  Post,  18  App.  Div.  374,  46  N.  Y.  Supp.  18;  Krst  Nat. 

846;  KoeUhoffer  v,  Peterson,  82  Misc.  180,  143  N.  Y.  Bank  v.  Mifler,  24  App.  Div.  551.  49  N.  Y.  Supp.  981, 

Supp.  353.  revd.  on  other  grounds,  163  N.  Y.  164;  Townsend  v. 

ApnUeg  only  to  creditors'  bills.-— Trotter  v.  Lisman,  Bumpus,  29  App.  Div.  122,  51  N.  Y.  Supp.  513;  Mande- 

199  N.  Y.  497,  aflfg.  131  App.  Div.  932,  116  N.  Y.  Supp.  ville  v.  Campbell,  45  App.  Div.  512,  61  K.  Y.  Supp.  443; 

1149.  Dittmar  v.  Oould.  60  App.  Div.  94.  69  N.  Y.  Supp.  708; 

CoDditioQS    precedent.— Trotter    v.    lisman,    199  Sherman  v.  Tucker,  60  i^p.  Div.  127,  69  N.  Y.  Supp. 


M.  Y.  497.  affg.  131  App.  Div.  932,  116  N.  Y.  Supp.  1149.     850;  Keeney  v.  Morse.  71  App.  Div.  104,  75  N.  Y.  Sura. 
—  -      tiH         .  _       .  r  _     _      .     .        .      LTO.  Div.  215.  82  N.  Y. 

N.  Y.  542;  Ward  v.  Petrie.  157  N.  Y.  301;  Stackhouse  v.     Supp.  773;  Kilroy  v.  Wood,  42  Hun  636. 


Who  nuLf  mmlnteln  actfon.— Travis  v.  Myers,  67     728;  Butler  v.  Baudouine.  84  App.  Div.  215.  82 


Holden,  66  App.  Div.  423.  73  N.  Y.  Supp,  203;  Brown  Fartnershlp.—King  v.  Baer.  31  Misc.  308.  64  N.  Y. 

V,  Barker.  68  App.  Div.  592,  74  N.  Y.  Supp.  43;  Barker  Supp.  228:  Lewiaohn  v.  Drew.  15  Hun  467;  Ttitiiifl  v. 

V.  Franklin.  37  Misc.  292,  75  N.  Y.  Supp.  305;  Smith  v.  Gloss,  89  Htin  609.  35  N.  Y.  Supp.  136;  Roe  v.  Hume. 

Toser,  42  Hun  22:  Haynes  v.  Brooks,  17  Abb.  N.  C.  152;  25  N.  Y.  Supp.  576.  55  St.  Rep.  336. 

Hammond  v.  Hudson  R.  1.  &  M.  Co.,  20  Barb.  378;  Cox  Fraadaleni  conveyance. — Birdsall,   etc.,   Mfg.  Co. 


V.  Piatt,  32  Barb.  126i  Brooks  v.  Peck,  38  Barb.  519;     v.  Schwars,  26  App.  Div.  343,  49  N.  Y.  Supp.  7S2iheivy^ 

N.  Y.  Supp. 
Civ.  Proc.  Rep.  220.  Y.  County  Nat.  Bank  v.  American  Surety  Co.,  69  App. 


Petree  v.  Lansing,  66  Barb.  357;  Green  v.  Griswold.  15     v.  Hamilton,  68  App.  Div.  277.  74  N.  Y.  Supp.  159;  N. 


nwtles  defendsnt. — ^Lawrence  v.  Bank  of  Republic,  Div.  153,  74  N.  Y.  Supp.  692;  Kalish  v.  Higgins,  70  App. 

35  N.  Y.  320;  Durand  v.  Hankenon,  39  N.  Y.  287;  Ailir  Div.  192.  75  N.  Y.  Supp.  397;  Baker  v.  Potte.  78  App. 

son  V.  Weller,  3  Hun  608,  affd.,  66  N.  Y.  614;  Lowery  Div.  29,  76  N.  Y.  Supp.  406;  FiUpatrick  v.  Fox,  80  App. 

v.  Clinton.  32  Hun  267;  Bradner  v.  Holland.  33  Hun  Div.  345,  80  N.  Y.  Supp.  677;  Greenough  v.  Greenough. 

288;  Watts  v.  Wilcox.  13  N.  Y.  Supp.  492;  Shaver  v.  21  Miso.  727,  47  N.  Y.   Supp.    1096;   Sandman  v.  Sea- 

Brainard.  29  Barb.  25;  Morton  v.  Weil.  38  Barb.  SO;  man.  84  Htm  887,  82  N.  Y.  Supp.  838. 
Bennett  v.  McGuire.  58  Barb.  625;  Bank  of  British  N.         CompUlnt.— Shenk  v.  Oliva,  94  Misc.  702.  158  N. 

A.  V.  Suydam.  6  How.  Pr.  379;  Miller  v.  Hall.  40  N.  Y.  Y.  Supp.  437. 

Super.  Ct.  262.  affd..  70  N.  Y.  250;  Smith  v.  (Payne,  56        Uniltetlon  of  action.— Bergmann  v.  Lord,  194  N. 

N.  Y.  Super.  Ct.  351.  Y.  70  affg,.  122  App.  Div.  921.  107  N.  Y.  Supp.  1121. 

§  1190.  To  what  county  execution  must  have  issued. 

To  entitle  the  judgment  creditor  to  maintain  an  action  as  prescribed  in  the  last  section, 
the  execution  must  have  been  issued  as  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action  the  judgment  debtor  is  a  resident 
of  the  state,  to  the  sheriff  of  the  county  where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriflf  of  the  county  where  he  has 
an  office  for  the  regular  transaction  of  business  in  person;  or,  if  he  has  no  such  office 
within  the  state,  to  tlie  sheriff  of  the  county  where  the  judgment-roll  is  filed,  unless  the 
execution  was  issued  out  of  a  court  other  than  the  court  in  which  the  judgment  was 
rendered;  in  which  case,  it  must  have  been  issued  to  the  sheriff  of  the  county  where  a 
transcript  of  the  judgment  is  filed. 

Dorlratlon.— Code  civ.  proc.,  1 1872,  without  ohan^.  Bieetttlon  npon  transcript  lllod  In  anoUier  eoanif* 

In  f  eneraL. — Peodleton  v.  Fndmab,  135  App.  Div.  — ^Demuth  v.  Kemp,  159  App.  Div.  422,  144  N.  Y.  Supp. 

420.  ll9  N.  Y.  Supp.  994;  Weaver  v.  Haviland,  63  Hun  690. 

376,  22  N.  Y.  Supp.  1012,  affd^  142  N.  Y.  534;  Tuttle  Betnm  of  execution  nnsatlslled.— Forbea  v.  Waller. 

V.  Robinson,  91  Hunn  187,  35  N.  Y.  Supp.  739.  25  N.  Y.  430;  Shaw  ▼.  Dwight,  27  N.  Y.  244;  Renatid  v. 
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O'Brien.  35  N.  Y.  99;  Beardaley  Scythe  Co.  v.  Fofter,  171.  35  N.  Y.  Supp.  531.  affcL,  148  N.  Y.  256:  CapiUl 

36  N.  Y.  561;  Geeiy  v.  Geery.  63  N.  Y.  252;  Pxodue«.  City  Bhok  v.  Fftrent,  12  N.  Y.  Supp.  2M.  20  Giv.  Proo. 

Bank  v.  Morton,  67  N.  Y.  199:  Adsit  v.  Butler.  87  N.  Y.  Rep.  38.  affd..  134  N.  Y.  527;  FUAdv.  Chapman,  15  Abb. 

586;  Haawell  y.  linoka.  87  N.  Y.  687;  Muitha  t.  Curlor.  Pr.  434;  Knauth  v.  Baaaett,  34  Baib.  31;  Voorhees  v. 

90  N.  Y.  372;  National  T.  Bank  v.  Wetmore.  124  N.  Y.  Howard.  4  Keyes  371. 

241;  Spehnan  v.  Freedman,  130  N.  Y.  421.  425;  People  IJBgaik  mnedlM  moat  int  be  eihsattod.— Allyn 

ex  reL  Oatifiman  v.  Van  Boren,  136  N.  Y.  262.  259;  Dittr  t.  Thuraton;  53  N.  Y.  622;  Eates  v.  VTiloox,  67  N.  Y. 

mat  V.  Gould,  60  App.  Div.  94,  69  N.  Y.  Supp.  706;  264;  Southard  v.  Benner.  72  N.  Y.  424. 

Baker  ▼.  Potta,  78  App.  Div.  29,  76  N.  Y.  Supp.  406;  CoBfetalon  oT  JvdgiiMlit.— NueiA>aum  v.  Keim.  24 

Bowe  V.  Arnold.  31  Hun  256;  liehtenbeivv.Herdtfelder,  N.  Y.  325;  O'Connor  v.  Dooen,  50  App.  Div.  610.  64  N. 

33  Hun  57,  affd.,  103  N.  Y.  302;  Kerr  v.  Dildine,  60  Hun  Y.   Supp.   206. 
316.  15  N.  Y.  Supp.  58;  Whitney  v.  Davia,  88  Hun  168. 

§  1191.  What  property  may  be  reached. 

The  final  judgment  in  the  action  muert  direct  and  provide  for  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  out  of  any  money,  thing  in  action  or  other  personal  property 
belonipog  to  or  due  to  the  judgment  debtor  or  held  in  trust  for  him,  which  is  discovered 
in  the  actum;  whether  the  same  might  or  might  not  have  been  originaUy  takjon  by  virtue 
of  an  execution. 

Doiratioii.— Code  civ.  proc..  1 1873,  without  change;  Dpwning,  42  N.  Y.  71;  Sband  v.  Hanley,  71  N.  Y.  319; 

originaUy  reviaed  from  R.  S..  pt.  8.  oh.  1,  tit.  2.  §  38.  in  National  Tradeaman'a  Bank  v.  Wetnu>re.  124  N.  Y.  241; 

part.  Metcalf  v.  Moaea,  161  N.  Y.  587;  Campbell  v.  Heiland, 

Bcal  property  csimoi  be  toM. — Heyl  v.  Taylor,  55  App.  Div.  95,  66  N.  Y.  Supp.  1116;  Comyna  v.  Riker, 

137  App-  I>iv.  641.  122  N.  Y.  Supp.  279.  83  Hun  471,  31  N.  y.  Supp.  1042;  Taloott  v.  Levy.  20 

Sumcleiicy   and    effect   of  Jnilciiieiit. — ^Kelly   v.  N.  Y.  Supp.  440;  Kennedy  v.  Barenden,  67  Barb.  209. 

§  1192.  Interest  of  judgment  debtor  in  land  contract  may  be  reached  and 
applied. 

The  final  judgment  in  the  action  also  must  direct  and  provide  for  the  satisfaction  of 
the  sum  due  to  the  plaintiff,  out  of  the  interest,  if  any,  of  the  judgment  debtor,  in  a 
contract  for  the  purchase  of  real  property  by  him,  either  by  selling  the  interest,  or  by 
transferring  it  to  the  judgmen/t  creditor,  in  such  a  manner  and  upon  such  terms  as  the 
court  deems  most  conducive  to  the  interests  of  the  parties.  Where  the  person  bound  to 
perform  the  contract  to  the  judgment  debtor  is  a  defendant  in  the  action,  the  final  judg- 
ment may  direct  a  specific  performance  of  th^  contract  to  the  judgment  creditor,  or,  where 
'^e  interest  in  the  contract  is  directed  to  be  sold,  to  the  purchaser.  The  value  of  the 
interest  of  the  judgment  debtor  holding  the  contract  must  be  ascertained  imder  the 
direction  of  the  court;  and  so  much  thereof  as  is  necessary  must  be  applied  to  the  pay- 
ment of  the  sum  due  to  the  plaintiff,  and  the  residue,  if  any,  to  the  benefit  of  the  judg- 
ment debtor. 


Dertfatloii. — Code  civ.  proc..  f|  1874,   1875,  without     poaanaaion  of  landa  under  a  contract  for  the  purchaae 
.  ,«„-    __._.__.. _.    J  , «   "  ,  pt.  2,  ch.     thereof.  C.  P.  A.,  §913. 

klbr  reviaed         Attaehment.— Higgina   v.    MoConnell,    130   N.   Y. 
482. 
Bcferenee. — ^Attaohment  of  intereat  of  a  vendee  in 


vcnvanoD. — Kxxio  av.  proc..  m  1874,   1870 
change.    1 1874,  oiiginally  reviaed  from  R.  S.. 
I,  tit.  4,  J  4,  in  part,  ana  1 5.    1 1875,  original 
from  R.  8.,  pt.  2,  ch.  1,  tit.  4.  |  6. 


§  1193.  Injunction  may  be  issued. 

A  temporary  injunction  restraining  the  transfer  to  any  person,  or  the  payment  or 
dehvery  to  the  judgment  debtor,  of  any  money,  thing  in  action  or  other  property  or 
interest  which,  by  the  provisions  of  this  article,  may  be  applied  to  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action.  The  injunction  is  deemed  to  be 
one  in  which  the  right  thereto  depends  upon  the  nature  of  the  action. 

Ocrtvmtioil.— Code  civ.  proo.,  1 1876.  without  change  In  Kenenl.— Victor  v.  Lewia,  38  App.  Div.  316,  57 
of  subatanee;  originally  reviaed  from  R.  S.,  pt.  3,  eh.  1,  K.  Y.  Supp.  166;  Cla^  v.  King  Bros.  Pub.  Co.,  40  App. 
lit.  2.  139.  in  part.  Div.  405,  57  N.  Y.  Supp.  975. 


Beffereiieea. — Injunction  to  prevent  acta  during  pen-        BflJeet  of  Injanetlon. — Matter  of  Clover,  8  App. 
dency  of  action  in  violation  of  platntiff'a  righta.  C.  P.     Div.  556.  40  N.  Y.  Supp.  886,  a£fd.,  154  N.  Y.  443. 
A.,  1 878;  practice  on  temporary  injunction,  Id.,  876-901. 

§  1194.  Receiver  may  be  appointed. 

The  court,  by  an  order  or  by  the  interlocutory  or  final  judgment  in  the  action,  may  ap- 
point a  receiver  of  any  or  all  the  property  of  the  judgment  debtor;  and  may  direct  the 
judgment  debtor  or  any  other  defendant  in  the  action  to  convey  or  deliver  to  the  re- 
ceiver, as  justice  requires,  any  property,  real  or  personal,  book,  voucher  or  other  paper, 
or  to  execute  any  instrument,  which  it  deems  necessary  for  perfecting  or  assuring  the 
receiver's  title  or  possession. 

BerlTAtloii.— Code  dv.  proc.,  f  1877,  wltho-it  change.  When   not  appointed. — National    Union    Bank   v. 

BcTcrenees. — ^Appointment   of   receiver   of   propsrty      Riger.  38  App.  Div.  123,  56  N.  Y.  Supp.  645:  Sylvester 
which  is  the  oubjeet  of  the  action,  C.  P.  A..  §§  974-977.      v.  Reed,  3  Edw.  296. 


§§  1195,  1196  CIVIL  PRACTICE  ACT  art.  72 

§  1196.  How  discovery  may  be  compelled. 

A  discovery  may  be  compelled  in  such  action,  by  directing  the  person  required  to  make 
it  to  appear  before  the  court,  or  a  referee  appointed  by  it,  and  to  be  examined  under 
oath  concerning  the  matters  pertaining  to  the  discovery.  But  this  section  does  not  affect 
the  right  of  the  plaintiff  to  cause  the  deposition  of  a  defendant  to  be  taken  as  prescribed 
by  statute  or  rule. 

DertFatloii. — Code  dv.  proo.,  f  1878,  without  ohange  Eeferenee. — ^Depositions  to  be  taken  and  oaed  within 
of  substance.  the  sUte.  C.  P.  A.,  |§  288-309. 

§  1196.  Application  of  provisions  for  action  of  discoveiy ;  what  property  cannot 
be  reached. 

The  provisions  of  this  article  authorizing  and  regulating  an  action  by  a  judgm^it 
creditor  for  discovery  and  satisfaction  do  not  apply  to  a  case  where  a  judgment  debtor 
is  a  corporation  created  by  or  under  the  laws  of  the  state.  Nor  does  it  authwize  the 
discovery  or  seizure  of,  or  other  interference  with,  any  property  which  is  expressly  ex- 
empted by  law  from  levy  and  sale  by  virtue  of  an  execution,  or  any  money,  thing  in 
action  or  other  property  held  in  trust  for  a  judgment  debtor,  where  the  trust  has  been 
created  by,  or  the  fund  so  held  in  trust  has  proceeded  from,  a  person  other  than  the 
judgment  debtor;  or  the  earnings  of  the  judgment  debtor  for  his  personal  services  ren- 
dered within  sixty  days  next  before  the  conmiencement  of  the  action,  where  it  is  made  to 
appear,  by  his  oath  or  otherwise,  that  those  earnings  are  necessary  for  the  use  of  a 
family  wholly  or  partly  supported  by  his  labor. 

Pgflf  Hun. — Code  eiv.  proo.,  {  1879,  without  ohange;  Baston  Nat.  Bwak  v.  Buffalo  Chemical  Works*  48  Him 

ohsUially  i-eviaed  from  code  of  proc.,  }  297;  R.  S.,  pt.  3,  557.  1  N.  Y.  Supp.  250. 

ch.  1,  tit.  2,  i§  38.  39;  L.  1870,  ch.  151.  S  3,  subd.  1.  Tnat  estateg. — Schenok  v.  Bamee.  166  N.  Y.  316, 

Bcferenoes. — Action    of   judgment   creditor   for   b»-  affg.  25  App.  Div.  153,  49  N.  Y,  Supp.  222;  Keenly  v. 

questration  of  property  of  corporation,  general  corpora-  Morse,  71  App.  Div.  101,  75  N.  Y.  Supp.  728;  Bergmann 

tion  1..  §  100;  action  for  dissolution  of  insolvent  corpora-  v.  Lord,  51  Misc.  213.  99  N.  Y.  Supp.  748,  affd.,  113  App. 

tion.    Id.,    SS  101-108;    actions   to   enforce    individual  Div.  899.  99  N.  Y.  Supp.  748;  Stevenson  v.  Stevenson, 

liabiUty  of  stockholders  and  officers  of  corporation,  Id.,  34  Hun  157;  Romaine  v.  Chauncey,  60  Han  477,  15  N. 

SS  109-116;  salary  or  wagoi  of  employee  may  be  reached  Y.  Supp.  198,  affd.,  129  N.  Y.  566. 

by  execution,  C.  P.  A..  §684.  *     Earntiifs    of  Jadgment    debtor.— People    ex    rel. 

CoraorattODB.— Home  Bank  v.  Brewster  ft  C3o..  15  Kinny  v.  Beilly,  41  App.  Div.  378.  58  N.  Y.  Supp.  558; 

App.  Div.  338,  44  N.  Y.  Supp.  54;  Creteau  v.  Foote  A  Martm  v.  Central  Vermont  R,  Co..  50  Hun  347,  3  N.  Y. 

Thome  Glass  Co^  54  App.  Div.  168.  68  N.  Y.  Supp.  370;  Supp.  82;  Valentine  v.  Williams,  Inc.,  159  N.  Y.  Supp. 
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ACTIONS  AGAINST  JOINT  DEBTORS 


Actions  againtt  joint  debtors 

otion  uinM  defaod*"! 
ffsot  oTiuSgratntt  In 
noatko;  ir'A~~~ 
tdgnoMA,  h 

.  Action  ^lainst  defendants  jointly  indebted  when  all  are  not  served. 
Ktion  whereia  the  complaint  demands  juc^ment  for  a  sum  of  money  against 
ore  defeod&ats  alleged  to  be  jdntly  indebted  upon  cont^^ct,  if  the  eummons  is 
on  one  or  moi«  but  not  upon  all  of  the  defendants,  the  plaintiff  may  proceed 
le  defendant  or  defendants  upon  whom  it  is  served,  unless  the  court  otherwise 
ad^  if  he  recovers  final  judgment,  it  may  be  taken  agiunst  all  the  defendants 
tly  indebted. 


n^-Coda  <BV.  pms..  1 1BS2,  without  dunca;  Snila  t.  Oonall,  IS  Ape.  Dir.  Ifll,  44  N.  ¥.  Bupp.  1»4: 

rued  [roin  eodB  of  prcx:.,  t  laa,  nibd.  1.  Suloai  v.  Tbtlu.  IS  Muc.   170,  43  N.  Y.  Supp.  292; 

9.— CoanolitUUon  of  utioiu,  C.  P.  A„  1  OS;  8t»lei  t.  Ookey,  M  Hun  ZSB. 

[  judsnMDt  by  one  ^oint  debtor,  Id..  )  M2;  JodsnMDt  wbore  dim  Joint  debtor  ■ored. — Pmd- 

B  joiat  debtor.  Id.,  )  aS;  judcmant  KfaiDst  um  Buk  v.  Morton,  07  N.  Y.  LQ9;  EHamborasr  v.  Beni- 

of  the  dafsodmiu.  Id.,  1474;  lupplementAry  hsimer.  lai  N.  Y.  Ifl4;  Ysr^ei  v.  McFaddsn.  141  N.  V. 

uaiiut  jomt  dsbton.    Id.,    tm;  utioos  186;  Hoflmu  r.  Wight,  1  App.  IMt.  GU.  31  N.  Y.  Supp. 

dabion    ia    juilieeif    oourta,   J.  Ct.     A..  362;  Ijebeit  v.  Rri».  174  App.  Div.  308,  IM  N.  Y.  Supp. 


[lany.  30  Muo.  136,  61  N.  Y.  Buj 

_,_ . Miikowitm,  58  Mi«.  231,  108  N.  1 

;  Miac.  143.  Se  N.  Y.  Supp.  SOS.  1044;   Decker  v.  Kilchan.  26  Hun   173;  Brsadi 

"    Lkiu  A   Sifa     CleBrj-.  152  N.  Y.  Supp.  828;  Nile*  v.  B»tlaril 

sTTaO  S.  Y.     Abb,  Pr.  161,  27  How.  Pr.  381;  NaUon  v.  Boat' 


V,  }  424.— MoLouchliu 


.'.  Dodge,  40  H( 

-_. »tlTe.— liiiB  V.  Ssltar,  SI  N.  Y.  I:         Jadnnent  anlnat  one  Joint  tort  re»»or.— Huiley 

s  Diyet  Mfg.  Go.  v.  Olie.  37  Hun  301.  ».  N.  Y.  A  B.  ^«w.  Co..  fs  App.  Dft..  167,  43  \.  \. 

»ii.-^Brke«  V.  SlcFadden,  141  N.  Y.  136:     Supp.  2*9, 

.  Effect  of  judgment  in  such  action. 

judgment  is  conclusive  evidence  of  the  liability  of  each  defendant  upon  whom 
lODH  was  personally  served  or  who  appeared  in  the  action.  Where  it  is  taken 
defendant  upon  whom  the  summons  was  served  by  publication  or  without  the 
suant  to  an  order  for  that  purpose,  he  or  hia  representative,  on  application,  upon 
e  shown  and  upon  just  terms,  must  be  allowed  to  defend  aft«r  final  judgment, 
ne  within  one  year  after  personal  service  of  written  notice  thereof,  or,  if  such 
baa  not  been  served,  within  seven  years  after  the  filing  of  the  judgment-roll. 
t  such  a  defendant  who  is  allowed  to  defend  after  judgment,  or  as  against  a 
,  not  summoned,  it  is  evidence  only  of  the  ext«nt  of  the  plaintiff's  demand, 
liability  of  that  defendant  has  been  established  by  other  evidence. 

a.—Ctitit  civ.  pn»..  (  1033,  without  chsnge  Bsth  Gh  Ught  Co.  v.  Rowland.  S4  App.  Utv,  USA.  >42 
;  originally  lenwd  [nm  R.  B.,  pt.  3.  sh.  6,      N.  Y.  Bupp.  841.  iffd.,  178  N.  Y.  S31. 

Bisht*   ot  parlner    out   sened. — McLoughho     - 


.  Execution;  indorsement;  enforcement 

lution  upon  such  a  judgment  must  be  issued,  in  form,  agiunst  all  the  defendants; 
ittomey  for  the  judgment  creditor  must  indorse  thereupon  a  direction  to  the 
ntfuning  the  name  of  each  defendant  who  was  not  summoned  and  restricting 
rement  of  the  execution,  as  prescribed  in  this  section.  An  execution  agwnat  the 
lued  upon  such  a  judgment  shall  not  be  enforced  against  the  person  of  a  de- 
fhose  name  is  no  indorsed  thereupon.  An  execution  against  property  issued 
1  a  judgment  shall  not  be  levied  upon  the  sole  property  of  such  a  defendant; 
ly  be  collected  out  of  personal  property  owned  by  him  jointly  with  the  other 
«  who  were  summoned,  or  with  any  of  them,  and  out  of  the  real  and  personal 
,  of  the  latt«r,  or  of  any  of  them.  , 


a  1200,  1201  CIVIL  PRACTICE  ACT  art  73 

Derlfmtioii.--Code  dr.  proo.,  ^  1934,  1035,  without  In  feneraL^-Souls  y.  Cornell,  15  App.  Div.  161,  44 
change  of  subetanoe;  originaUy  revieed  from  R.  S.,  pt.  3,  N.  Y.  Supp.  104;  Cnme  ▼.  Oanitoh,  3  Miac.  557.  23  N. 
oh.  6,  tit.  6,  §|3.  4,  respectively.  Y.  Supp.  32a 

§  1200.  Judgment,  how  docketed;  effect  of  docketing.  * 

Where  a  judgment  has  been  taken  against  two  or  more  defendants  jointly  indebted 
upon  contract  and  the  summons  has  been  served  upon  one  or  more  of  the  defendants 
but  not  upon  all  of  them,  the  clerk  with  whom  the  judgment-roll  is  filed  must  write  upon 
the  docket  opposite  or  under  the  name  of  each  defendant  upon  whom  the  summons  was 
not  served  the  words  '^not  summoned'';  and  a  like  entiy  must  be  made  by  each  coimty 
clerk  with  whom  the  judgment  is  afterwards  docketed.  The  judgment  does  not,  by 
virtue  of  its  being  docketed,  bind  any  real  property  or  chattel  real  owned  by  such  a 
defendant.  But  this  section  does  not  affect  the  plaintiff's  right  of  action  to  charge  the 
judgment  upon  any  real  property. 

Derlfmtioii. — Code  dv.  proo.,  &  1036,  without  change  Hoffeiberth  y.  Naah,  50  Miao.  328,  08  N.  Y.  Supp.  684, 
of  subfltanoe.  xvvd.,  117  Add.  Div.  234.  100  N.  Y.  Supp.  817,  alfd. 

Omtaslon  of  elerk  to  write  *'iiot  BanmioiMd."—     101   N.  Y.  446. 

§  1201.  Action  against  partner  not  joined  in  action  on  partnership  liability. 

Where,  for  any  cause,  one  or  more  partners  have  not  been  joined  as  defendants  in  an 
action  upon  a  partnership  liability,  and  final  judgment  has  been  taken  against  the 
persons  made  defendants  therein,  the  plaintiff,  if  the  judgment  remains  unsatisfied,  may 
maintain  a  separate  action  upon  the  same  demand  against  each  omitted  partner,  setting 
forth  in  the  complaint  the  facts  specified  in  this  section  as  well  as  the  facts  constituting 
his  cause  of  action  upon  the  demand. 

DerlfmtloB.— Oode  civ.  proc.,  §  1046,  without  change;  Applicatioil.— New  York  Faataner  Co.  v.  Wilatua. 

oiicinaUy  reviaed  from  code  of  proc.,  (  136,  aubd.  4.  65  App.  Div.  467,  73  N.  Y.  Supp.  67. 

IcfeMOM.— Confeaaio&  of  judgment  by  one  partner  Comptotnt. — ^MeKee  v.  Jeanipt  62  App.  Div.  148, 

no  bar  to  action  agaxnat  othen,  C.  P.  A.,  f  542.  70  N.   Y.   Supp.  706. 

Conatmefloil.-— Siefke  v.  Minden.  40  Miac.  631.  634, 
83  N.  Y.  Supp.  71. 
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art.  74  ACTIONS  IN  BEHALF  OF  PEOPLE  Si  1202-1207 


ARTICLE  74 
Actions  or  proceedings  in  behalf  of  the  people ;  general  provisions 

Seo.  1202.  AotioDS  in  bebalf  of  people  to  be  brought  in  the  name  of  the  people. 

1203.  Complaint  and  title  of  action  must  ehow  relator. 

1204.  Joinder  of  oauaes  of  action  in  favor  of  people  against  same  pevwm.  * 

1205.  Consolidation  of  actions  in  behalf  of  people  agunst  sereml  defendants. 

1206.  Proceedings  in  action  brought  in  behalf  of  people. 

1207.  Judgment  or  order  agidnst  the  people  in  action  or  special  proceeding  brought  in  their  behalf. 

§  1202.  Actions  in  behalf  of  people  to  be  brought  in  the  name  of  the  people. 

An  action  brought  in  behalf  of  the  people,  except  an  action  to  recover  a  penalty  or 
forfeiture  expressly  given  by  law  to  a  particular  officer,  must  be  brought  in  the  name  of 
the  people  of  the  state. 

DerliAtlun. — Code   civ.  proc.,    §  1084,    first   clause,     originally  revised  from  R.  S.,  pt.  3,  ch.  8,  tit.  17,  §  13, 
without  change  of  substance,  except  to  broaden  application     in  part. 

to  cover  in  inram  sU  actions  in  behalf  of  people.    The        AMVcvll^n^-^Boston  B.  B.  Assn.  v.  Brooklyn  B.  B. 
last  clause  ia'in  separate  section  (( 1206,  post).    1 1084,     Club.  37  Misc.  521,  526.  75  N.  Y.  Supp.  1076;  Tilloteon 

V.  Martin,  40  Hun  316. 

§  1203.  Complaint  and  title  of  action  must  show  relator. 

Where  an  action  is  brought  by  the  attorney-general  on  the  relation  or  information  of  a 
person  having  an  interest  in  the  question,  the  complaint  must  allege,  and  the  title  of  the 
action  must  show,  that  the  action  is  brought  upon  the  relation  of  that  person. 

DeilVBlton. — Code  civ.  proc.,  §  1066,  as  am.  by  L.     The  third  sentence  is  included  in  executive  law  (%  69). 
1018.  ch.  104,  first  sentence,  without  change,  except  to     { 1066,  orimnally  revised  from  code  of  proc.,  §  434. 
broaden  its  scope  to  all  mch  actions.    The  secondTsen-        AppMcsttoii. — ^People  v.   BuCfak)  Stoae  A   Cement 
tence  is  under  general  practice  provi«ons  (1 155,  ante).     Co.,  idl  N.  Y.  140;  People  v.  Ballard,  56  Hun  125,  133, 

8  N.  T.  Supp.  269,  revd.  on  other  groxmdo,  134  N.  Y.  260. 

§  12M.  Joinder  of  causes  of  action  in  favor  of  people  against  same  person. 

Where  two  or  more  causes  of  action  exist  in  favor  of  the  people  against  the  same  person 
for  money  due  upon,  or  damages  for  the  non-performance  of ,  one  or  more  contracts  of  the 
same  nature,  the'  attorney-general  must  join  all  those  causes  in  one  action. 

Dcfflvsttoil. — Code  civ.  proc.,  S  1088,  without  change;  orig^ally  revised  from  R.  S.,  pt.  1,  ch.  8,  tit.  5,  1 13. 

§  1S06.  Consolidation  of  actions  m  behalf  of  people  against  several  defendants. 

Where  two  or  more  actions  brought  in  behalf  of  the  people  upon  the  same  mortgage 
or  other  contract  are  pending  against  separate  defendants  claiming  or  defending  under 
the  same  title,  the  attorney-general,  upon  the  request  of  the  defendants,  must  cause  them 
to  be  consohdated  into  one  action;  and  only  one  bill  of  costs  can  be  taxed  against  the 
defendants. 

Deili^tloii. — Code  civ.  proc.,  1 1080,  without  change;  originally  revised  from  R.  B.,  pt.  1,  ch.  8,  tit.  5,  }  14. 
The  above  section  ia  mandatory. 

§  1206.  Proceedings  in  action  brought  in  behalf  of  people. 

The  proceedings  in  an  action  brought  in  behalf  of  the  people  are  the  same  as  in  an 
action  by  a  private  person,  except  as  otherwise  specially  prescribed  by  statute  or  rule. 

ncrtvmttoB. — Code  dv.  proc.,  §  1084,  second  clause,  tion  to  all  actions  in  behalf  of  people,  f  1084,  originally 
without  dkuagfi  of  substance,  except  to  broaden  appliosr     revised  from  R.  S.,  pt.  3,  oh.  8,  tit.  17,  §  13,  in  part. 

§  1207.  Judgment  or  order  against  the  peoi^e  in  action  or  special  proceeding 
broui^t  in  their  behalf. 

Where  judgment  is  rendered  or  a  final  order  is  made  against  the  people  in  a  civil  action 
brought,  or  special  proceeding  instituted,  in  their  name,  by  a  pubhc  officer,  pursuant  to 
a  provision  of  law,  it  must  be  to  the  same  effect  and  in  the  same  form  as  against  a  private 
individual  who  brings  a  like  action  or  institutes  a  like  special  proceeding,  except  as  other- 
wise specially  prescribed  by  statute  or  rule. 

HcrtvmtloB.— Code  dv.  proe..  1 1085,  fixst  sentence,  BcffereiiMS.— Costs,  against  the  state,  how  paid,  C. 
wHhcmt  ehanoB.  11065.  originally  revised  from  It  8.,  P.  A.,  {  1404;  where  bxtnight  by  people  on  relation  of 
pt.  3,  di.  8,  fit.  17,  §  13»  in  part.  private  person.  Id.,  §  1406. 
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ARTICLE  76 
Action  by  people  for  usurpation  of  office,  franchise  or  corporate  right 


. —  ^j -J  ... — H_. --iiilut  uninwT  of  offloa  or  fiuiohiae. 

1209.  One  tcliaa  tfiizM  aevenl  pcrsaoi. 

1210.  Aatioa  by  >Uoraii;/-(eiisnU  loT  [orfaituia  of  pubtie  oS». 


Oidsrolki 

Aaaiunption  ol  oSoe  b;  ponwn  sutilled;  deliTsiy  d[  boolo  and  papen. 

ActioD  tor  dwniias  lor  uaurpitioa  at  offii^s. 

nnal  Judcmoit  ui  kctioo  for  luurpiug  offioe  or  fnoohias.. 

^nfl  in  notion  for  usurpind  offieo  or  Irvuibifle. 

Aotion  br  atlornty-nnsnl  for  unUwf  ul  eKmtise  of  wrpomte  iJibts. 

lojuoo^n  in  ution  by  Bttorosy-gansnl  for  unlnariul  ugnow  oC  oorponW  ri^la. 

Imraunity  of  irilaessaa  is  sotiaQ  by  iittoniey-gHun]  for  unlairful  sisroiH  ol  roipo 


§  1208.  Action  by  attorney-general  against  usurper  of  office  or  frandiise. 

The  attorney-general  may  maintain  an  action,  upon  hia  own  information  or  upon  the 
complaint  of  a  private  person,  against  a  person  wlio  iwurpa,  intrudea  into  or  unlawfully 
holda  or  exercises  within  the  state  a  franchise  or  a  public  office,  civil  or  military,  or  an 
office  in  a  domestic  corooration. 


_.  Supp.  TTB.  sfli,  17S  N^Y. 
nsy-gBneial.      M3;  Kople.f"  jel.  D«iil«- v.  WlntermuM. 

:  V.  BlHKksr 


'iib"S.  -T. 


Supp.  460;  Feopis  u  ■ 
•nae  V.  1r5,  38  N.  Y.  Supp.  208;  Sonee.  Nition  v.  Jmw 
R.  Co.,  MiK.  «.  il*  N.  Y.  Supp.  401;  PoopJt  v.  Thorn 
>we.  177  Hun  45R;  Matter  of  Burch&rd.  27  Hun  4M;  Cono 
»  N.  Y.  V.  Stanuio,  38  Hun  1;  Pcopla  ei  rel.  ConisU  t. 
;  People  38  Hun  236;  People  ai  rel.  KofTmBO  v.  Rupp.  90  Hun 
ounolb',      14G.  35  N.  Y.  Supp.  MB,  740;  Jewell  r.  Mofar,  130  N.  Y. 

Supp.  273;  Palmer  t.  Foley,  45  How.  Pr.  110,  36  N.  Y. 
lekham.      Super.   Ct.    14. 

-I*rtles.— Pe^lo  T^_McClellan^, 

yT'suj 


N.  Y.  334;  People  ei  rsl.  lArdner  v.  ClBTson.  TS  Hun  544,  105  N.  Y.  Supp.  844.  revd.,  110  App.  Div.  41B.  MX  N. 

20   N.   Y.    Bupp.   610.  Y.  Supp.  447. 

Pl*c«  of  Iml.— People  V.  Plait.  4B  Hun  3M.  AppMBtment  malmt  atrtl  ■Brrlcc—Psoele  ei  nL 

■ntl*  to  olBcc.— Matur  of  OBniner.  08  N.  Y.  4flB:  Wren  v.  Gocltlii(!,  133  N.  Y.  569;  People  ei  rel.  Lewi.  v. 


tltme,  133  N.  Y.  569;  People  ei  rel 
N.  Y.  eo;  Peopia  ex  rel.  Sean  v,  1 


»  rel.  KiDEsUnil  v.  Clark.  TO  N.  Y.  51S;  McVeauy  Bruih,  146  N.  Y.  60;  Peopia  ex  rel.  Sean  v.  Toby,  153 

V,  inii>-or,  ele..  89  N.  Y.  18S;  People  ei  rel.  Nicholl  v.  N,  Y.  381,  modfg.  8  App.  Div.  46S.  40  N.  Y.  Supp.  577; 

N.  Y.  Infant  Anlum.  122  N.  Y.  100;  Matter  of  Hut.  Peonle  ex  raL  Tale  v.  DaHon.  34  App.  Div.  6.  S3  N.  Y 

150  N.  Y.  278;  People  ei  rel.  CorKadden  v.  Howe,  177  Bupp.   lOGO. 
N.  Y.  49B:  People  e.  rel.  Raqua  v.  Newbtand,  32  App. 

§  1209.  One  action  against  several  persons. 

Where  two  or  more  persons  claim  to  be  entitled  to  the  same  office  or  franchise,  t^e 
attorney-general  may  bring  the  action  ^unst  all  to  determine  their  respective  rights 
thereto.  ■     " 

Derttatktn^^rode  eiv.  proe..  1 1054.  witliout  ehauKe;  In  nwsti.— People  v.  Doolay,  171  N.  Y.  7S;  Peimta 
orifunally  revised  from  code  o(  proe..  {440;  R.  S.,  pt.  3.  ei  ret.  Tbompaon  v.  Uiosdale.  43  Mik:.  182.  88  N.  Y. 
di.  0.  III.  2,  (4E.  Supp.  206. 

§  1210.  Action  by  attorney-general  for  forfeiture  of  public  office. 

The  attorney-general  may  maintain  an  action,  upon  bid  own  infonnslian  or  Updn  the 
compl^nt  of  a  private  person,  t^^inst  a  public  officer,  civil  or  military,  who  hae  done 
or  suffered  an  act  which  by  law  works  a  forfeiture  of  bis  office. 

DerlTittoD.—Code  civ.  proo.,  1 1048,  subd.  2,  without  obanta.  1 1048,  ori^nallr  raviaad  from  gode  ol  proo., 
1 432;  R.  a.,  pt.  3,  ch.  0,  tit.  2,  f  2S. 

g  1211.  Proceedings  in  action  for  usurpation  when  complaint  names  rightful 
incumbent. 

In  an  action  for  usurping,  intruding  into,  unlawfully  holding  or  exercising  an  office, 
the  attorney-general  besides  stating  the  cause  of  action  in  the  complaint,  may  set  forth 
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,  in  his  discretion,  the  name  of  the  person  rightfully  entitled  to  the  office  and  the 
bowing  his  right  thereto.  .Judgment  may  be  rendered  upon  the  right  of  the  de- 
t  and  of  the  party  so  alleged  to  be  entitled,  or  only  upon  the  right  of  the  defendant, 
ice  requires. 

itton.— Code  dT.  pros.,  (  IWe,  in  put.  without  v.  Bout,  1«  Abb,  ITS:  PoDple  v.  Noko.  10  Abb.  N.  C.  471 ; 

Tha  omitted  matMr  ii  Inoluded  in  neit  HctioD.  St.  Btcphen  C3iuich  Cuh,  II  N.  Y.  Svpp.  BTl.  25  Abb. 

ridnallv  isviisd  from  code  of  troe.,  1|  431.  430:  N.  C  MS. 

3,  eh.  fl,  tit,  2. 1130.  31.  rarttm.— People  v.  McCleitan,  119  App.  Div,  418, 104 

tiui  and   aroor.— People  ei   ra),    Hud»a   v.  N,  Y.  Supp,  447. 

TTv,  «   .Si    n.._,,..  D_,...    on  .,  V  .«..  Jad«nieiit.— PeopleBir«l.a*ttiT.Tober,  1S3N,Y. 


tl2.  Order  of  arrest  in  action  for  usurpation. 

le  complaint  in  an  action  by  the  attorney-general  for  usurping,  intradiog  into,  un- 
y  holding  or  exercising  an  office,  sels  forth  the  name  of  the  person  rightfully  en- 
to  the  office  and  the  facts  showing  his  right  thereto,  an  order  to  arrest  the  defend- 
iy  be  granted  by  the  court,  or  a  judge  thereof,  upon  proof  by  affidavit  that  the 
ant  by  means  of  his  usurpatioa  oi  intrusion  has  received  any  fees  or  emoluments 
ing  to  the  office.  The  provisions  of  statute  or  rule  relating  to  orders  of  arrest 
lly  apply  to  such  order  and  the  proceedings  thereupon  and  subsequent  thereto. 

lOaB,— Ge(teaiv,proo.,ilM(),lnput,rewritt<B,         BcftnaeM.— Ocder  of  wmt.  C.  P.  A.,  H  S26-8T5; 
intended   chance   of  aubatanca.      Foi   ori^rMl     eivll  rifhti  I.,  |  S3. 
o  Me  f  1211,  »nl«. 

tl3.  Assumption  <rf  office  b;  person  entitled;  delivery  of  books  and  papers. 

ire  finul  judgment  is  rendered  upon  the  right  and  in  favor  of  the  person  alleged  in 
mplaint  to  be  entitled  to  an  office,  he  may  take  upon  himself  the  execution  of  the 
after  taking  the  oath  of  office  and  giving  an  official  bond,  as  prescribed  by  law. 
ist  demand  of  the  defendant  in  the  action,  immediately  thereafter,  delivery  of  all 
loks  and  papers  in  the  custody  or  under  the  control  of  the  defendant,  belonging 
office  from  which  the  defendant  hoe  been  eo  excluded.  If  the  defendant  refuses 
lecta  to  deliver  any  of  the  books  or  papers,  the  delivery  thereof  may  be  com|)ell(Mi 
manner  provided  by  section  eighty  of  the  pd^lic  officers  law. 

>y  outBOinc  town  offieen,  town  I,.  |  91:  reluul  to 

--    _._      9  boofci  and  papan  to  luoceaaor  &  miadeni^aDr. 

»,  ui.  2, 1  B2.    1 19S3.     peral  I.,  f  1B3S. 

I.,  I  438;  R.  S.,  pt.  3,         In  gencrml.— 

Cook.  11  Barb,  3 


Hi.  Action  for  damages  for  usurpation  of  office. 

ire  final  judgment  has  been  rendered  upon  the  right  and  in  favor  of  the  person 
I  in  the  complitint  to  be  entitled  to  an  office,  he  may  recover,  by  action  against 
;fendant,  the  damages  which  he  has  sustained  in  consequence  of  the  defeniliint'a 
ition,  intrusion  into,  unlawful  holding  or  exercise  of  the  office. 


tiloe:oii«iiullyreTiHdF^ni(lod«oI  proa.  1*39;     IOI'n.  Y.  ASS,  kff*.  32  Hud  613. 

;.  3,  di.  n;  trt.  S,jH  84-88.  Apwd.— PeopTe  ei  rel.  Wri(ht  v,  WiUud,  110  N,  Y, 

wai  nlaiT.— Dolu  t.  Mayor,  ate.,  fiS  N.  Y.     982. 

21S.  Final  judgment  in  action  for  usurping  office  or  franchise. 

iny  action,  brought  as  prescribed  in  this  article,  where  a  defendant  is  adjudgcil  to 
ilty  of  usurping  or  intruding  into  or  unlawfully  holding  or  exercising  an  r)iricp, 
ise  or  privilege,  final  judgment  must  be  rendered,  ousting  and  excluding  him  llicrc- 
and  in  favor  of  the  people  or  the  relator,  as  the  ease  requires,  for  the  costs  «f  llic 


JTOO..  I  IBSa,  in  pMt,  without         CMtl.— People  ei  rd.  Funnu  v.  Clute,  S2  K.  V, 

a.     11999,  arinully    reviaed  from     People  «x  ral.  Winani  t.  Adama;  128  N.  Y.  139. 

proo.,  i  441,  laat  clsiue:  R^,  pt.  3,  eh.  9,  (it.  3. 

216.  Tine  in  action  for  usurpii^  office  or  franchise. 

&  part  of  the  final  judgment  In  an  action  for  usurping  or  intruding  into  or  uiil 

lolding  or  exercising  an  office,  franchise  or  privilege,  the  court,  in  its  discretion,  ; 
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may  award  that  the  defendant,  or,  where  there  are  two  or  more  defendants  that  one 
or  more  of  them,  pay  to  the  people  a  fine  not  exceeding  two  thousand  dollars.  The  judg- 
ment for  the  fine  may  be  docketed  and  execution  may  be  issued  thereupon  in  favor  of 
the  people,  as  if  it  had  been  rendered  in  an  action  to  recover  the  fine. 

DerlTBtlon.— Code  oiy.  proo.,  §  1056,  in  part^  without  Fine.— People  v.  Piatt,  46  Hun  d06;  St.  Stephen 

oh&nge  of  aubotanoe.   Last  eentenoe  omitted  ae  covered  by  Church  oaaee,  11  N.  T.  Supp.  671,  26  Abb.  N.  C.  269; 

state  finance  law.,  §37.    I  1056,  originally  revised  from  People  ez  rel.  Swinburne  v.  Nolan,  66  How.  Pr.  46S; 

oode  of  proc.,  S  441,  last  clause,  R.  8.,  pt.  3.  oh.  0,  tit.  2,  People  v.  Ferguson,  20  Wkly.  Dig.  276. 
§48. 

§  1217.  Action  by  attorney-general  for  unlawful  exercise  of  corporate  rights. 

The  attorney-general  may  maintain  an  action  upon  his  own  infonnation  or  upon  the 
complaint  of  a  private  person, 

1.  Against  one  or  more  persons  who  act  as  a  corporation  within  the  state  without 
being  duly  incorporated;  or  exercises  within  the  state  any  corporate  rights,  privileges  or 
franchises  not  granted  to  them  by  the  law  of  the  state. 

2.  Against  a  foreign  corporation  which  exercises  within  the  state  any  corporate  rights, 
privileges  or  franchises  not  granted  to  it  by  the  law  of  this  state;  or  which  within  the 
state  has  violated  any  provision  of  law,  or,  contrary  to  law,  has  done  or  omitted  any  act 
or  has  exercised  a  privilege  or  franchise  not  conferred  upon  it  by  the  law  of  this  state, 
where,  in  a  similar  case,  a  domestic  corporation  in  accordance  with  section  one  hundred 
and  thirty-one  of  the  general  corporation  law,  would  be  liable  to  an  action  to  vacate  its 
charter  and  to  annul  its  existence;  or  which  exercises  within  the  state  any  corporate 
rights,  privileges  or  franchises  in  a  manner  contrary  to  the  public  policy  of  the  state. 

Dertffttlon.— Code  dv.  proo.,  S  1048,  snbds.  3, 4,  with-  People  v.  Loew,  10  Mieo.  248,  44  N.  Y.  Supp.  43;  Clem- 
out  change;  originaUy  revised  from  code  of  proc.,  §  432;  enta  v.  WllliamvlOl  App.  0iv.  270, 181  N.  Y.  Supp.  280. 
R.  S.,  pt.  3,  ch.  0.  tit.  2, 1 28.  Corponte  oflleers.— People  ex  rel.  Manioe  v.  Powell, 

Corporattons.— People  v.  Equity  Gas  Light  Co.,  141  201  N.  Y.  104,  affg.  140  App.  Dsr.  012,  125  N.  Y.  Suppw 

N.  Y.  232;  Perale  ez  rel.  Haberman  v.  James,  5  App.  Div.  1130;  Washington  Lighting  Co.  v.  Dimmiok^l  App.  Div, 

412,  30  N.  Y.  Supp.  313;  People  v.  Consolidated  Gas  Co.,  506,  58  N.  Y.  Supp.  682,  n.;  Biatter  d  Empire  State 

130  App.  Div.  62  "~  -         -  -  -    -  - 

Bleeeker  Street  & 


130  App.  Div.  626,  115  N.   Y.  Supp.   303;   People   v.     Supreme  Lodge,  118  App.  Div.  616,  103  N.  Y.  Supp.  465; 
~'  ^  '  Fulton  Ferry  R.  R.  Ca,  140  App.  Div.     Matter  of  Northern  Efiapensary,  26  Misc.  147,  56  N.  Y. 


N.  Y.  Supp.  782;  People  v.  StiUweU,  78  Miao.  06, 138  N.  Y.     176  N.  Y.  Supp.  157. 
Supp.  603;  People  v.  B.,  T.  &  W.  R.  Co.,  27  Hun  528; 

§  1218.  Injunction  in  action  by  attorney-general  for  unlawful  exercise  of 
corporate  rii^ts. 

Jn  an  action  brought  as  prescribed  in  section  twelve  hundred  and  seventeen  of  this 
act,  the  final  judgment  in  favor  of  the  plaintiff  must  perpetually  restrain  the  defendant 
or  defendants  from  the  commission  or  continuance  of  the  act  or  acts  complained  of.  A 
temporary  injunction  to  restrain  the  commission  or  continuance  -thereof  may  be  granted 
upon  proof,  by  affidavit,  that  the  defendant  or  defendants  have  violated  any  of  the  pro- 
visions of  such  section.  The  provisions  of  statute  or  rule  relating  generally  to  injunctions 
as  provisional  remedies  in  actions  apply  to  such  a  temporary  injunction  and  the  pro- 
ceedings thereupon. 


D«liratton.*-Code  dv.    proe.,  1 1065,    as  am.    by  KatnOiiliis  MtpenttoM  after  aptallMi  9i  cbar* 

L.  1806,  oh.  068,  in  pari,  without  ohaage  of  eubefeanoe.  tar. — ^People  ex  rel.  Haberman  v.  Jamee,  5  App.  Div.  412, 

L1056.  originally  reviaed  from  R.  S.,  pt.  3,  oh.  8,  tit.  4,  30  N.  Y.  Supp.  313;  People  v.  Mut.  Bnd.  AAoo.  Aan.,  17 

It  clause  of  §(  31,  32.  Wkly.  Dig.  174. 

§  1219.  Immunity  of  witnesses  in  action  by  attorney-general  for  unlawful 
exercise  of  corporate  rights. 

In  the  trial  of  an  action  brought  as  prescribed  in  section  twelve  hundred  and  seventeen 
of  this  act,  a  party  or  a  witness  is  not  excused  from  answering  a  question  on  the  ground 
that  such  answer  will  tend  to  incriminate  him;  but  such  answer  cannot  be  used  as  evi- 
dence against  the  person  so  answering,  in  a  criminal  action  or  criminal  proceeding. 

D«lvsttoD.--Code  oiv.  proo.,  f  1055,  at  am.  by       stance.    1 1055,  orlrinaUy  reviaed  from  R.  8.,  pt.  8,  eh.  8, 
L.  1806,  oh.  063,  laat  aentenoe,  without  change  of  sub-     tit.  4,  last  clause  oTfl  81,  82. 

§  1220.  Costs  against  ccMforation  or  usurpers  of  franchise  of  corpcmttion. 

Where  final  judgment  in  an  action  brought  in  behalf  of  the  people,  pursuant  to  this 
article^  is  rendered  against  a  corporation  or  person  claiming  to  be  a  corporation,  the  court 
may  direct  the  costs  to  be  collected  by  execution  against  any  of  the  persons  clahning  v 

416 
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y  corporation;  or  by  warrant  of  attachment  or  other  process  against  the  person 
director  or  other  officer  of  the  corporation. 

U*B.~-Code  sir.  pnn.,  I IS87,  wlthoat  oliuigi  of  ■ubrttDsei-oiiciuUr  ravtaad  Fiom  soda  of  iKoo.,  (  MS. 

21.  Action  triable  hj  jury. 

:tion  brought  aa  prescribed  in  this  article  is  triable,  of  course  and  of  right,  by  & 
like  manner  as  if  it  were  an  action  in  which  the  complwnt  demands  judgment 
ID  of  money  only,  and  without  procuring  an  order  of  the  couri;  defining  the  issues. 


Apvltatlon.— Psnila  v.  Afliuy  *  Bun,  R.  Co.,  CT 
N.  T.  ISl :  PmbI*  t.  O'Brion.  4B  Hull  B19,  038;  Paopla  v. 
MsOnln.  43  B^.  ft.  VT. 
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Action  by  people  founded  upon  the  spoliation  or  other  misapinopriation  of  public 
property 

tta  by  peopJa  in  stAta  court*  for  iUasal  rvcdpt  or  diopoaitioD  of  pubUo  fuoda  or  other  praporty- 


UIijidaM  dumosidDD  of  procoeds  of  Kction  in  courts  uf  the  Bl«l«, 
AppLicftdoQ  tor  custody  or  dispoaition  of  prooeeda  of  Hcdoa. 

§  1222.  Action  by  people  in  state  courts  for  illegal  receqit  or  disposition  of 
public  funds  or  other  property. 

Where  any  money,  funds,  credits,  or  other  property,  held  or  owned  by  the  atftte,  or 
held  or  owned  officially  or  otherwise  tor  or  in  behalf  of  a  governmental  or  other  public 
interest,  by  a.  domestic  municipal,  or  other  public  corporation,  or  by  a  board,  officer, 
custodian,  i^ncy,  or  agent  of  the  state,  or  of  a  city,  county,  town,  village  or  other  divi- 
sion, subdivision,  department,  or  portion  of  the  state,  haa  heretofore  been,  or  is  hereafter, 
without  right  obtuned,  received,  converted,  or  disposed  of,  an  action  to  recover  the  same, 
or  to  recover  damages  or  other  compensatiou  for  so  obtaining,  receiving,  paying,  con- 
verting, or  disposing  of  the  same,  or  both,  may  be  maintained  by  the  people  of  the  state- 
in  any  court  of  the  state  having  jurisdiction  thereof,  although  a  ri^t  of  action  for  the 
same  cause  exists  by  law  in  some  other  public  authority,  and  whether  an  action  therefor 
in  favor  of  the  latter  ia  or  is  not  pending  when  the  action  in  favor  of  the  people  is  com- 

N.  T.  fi22,  tan.  M  Hun  ««.  T  N.  Y.  Supp.  TIS:  Pm»1*t. 

Suthtrlaod.  207  N.  Y.  22:  People  v.  Jouiiul  Co.,  ZIS  N/T. 

. 2,afrf.  lS8App.Div.a26,  IWN.Y,  Bupp.  3S9[Pe«Ue». 

[enenl  munidpiJ     Sbeppard,  37  Aki,  Div.  lis,  65  N.  Y.  Supp.  1130;  Peoda 

V.  AithetlBBd   U7  App.  Dir.  BSS,  132  N.  Y.  Supp.  m-. 


V.  ButhetlaBd.  117  App.  Dir.  BSS,  132  N.  Y.  Supp.  GSS; 
t,e3N.  Y.  202.  People  ex  lel.H^uMiv.TnTU,  175  App.  Dlv.  TEl,  ISl 
,  121  N.  Y.  522.     N.  Y.  8upp.  800:  People  v.  Powers,  S  Mlec.  028,  29  N,  T. 

°- — .  SOO;  Montcomaiy  r.  Bmead,  07  Miec.  283.  ISl  N.  T. 


•le  T.  Wood,  121    Supp.  431. 

§  1223.  Stay  of  other  domestic  actions;  parties  thereto  to  be  brought  in. 

Where  an  action  is  commenced  by  the  people  for  a  cause  specified  in  the  last  section, 
the  court  in  which  it  is  brought,  upon  the  appUcation  of  any  party  thereto,  may  grant 
an  order  stayii^  proceedings  in  any  other  action  brought  for  the  same  cause  in  the  same 
or  any  other  court  of  the  state  by  a  public  authority  other  than  the  people;  and,  if 
necessary  or  proper,  it  may  vacate  any  order  or  interlocutory  judgment  made  or  rendered 
in  such  an  action;  and,  by  the  same  order,  or  by  a  subsequent  order  granted  upon  the 
application  of  any  party  to  either  action,  it  may  direct  that  any  party  to  the  action  eo- 
Etayed  be  brought  in  as  a  party  to  the  action  commenced  by  the  people. 

DtriTBtkHi.— Code  eiv.  pioe.,  1 1970,  wilfaout  obuin;  arlajiudly  rarieed  bvm  L,  1875,  oh.  49,  )  2. 

§  1224.  Actions  in  foreign  courts. 

The  people  of  the  state  may  commence  and  maintain  in  thdr  own  name  or  otherwise 
as  is  allowable,  one  or  more  actions,  suits  or  other  judicial  proceedings,  in  any  court,  or 
before  any  tribunal  of  the  United  States,  or  of  any  other  state,  or  of  any  territory  of 
the  Unit^  States,  or  of  any  foreign  country,  for  any  cause  specified  in  the  last  section 
but  one. 

D«rinllan. — Code  civ.  pioc,  1 1071.  witliaut  ehange;  originally  revieed  from  L.  1S76,  oh.  49, )  1.  In  put. 

§  1226.  Cause  of  action  rests  in  people  on  commencement  of  action. 

Upon  the  commencement  by  the  people  of  the  state  of  any  action,  suit  or  other  judicial 
proceeding,  as  prescribed  in  this  article,  the  entire  cause  of  action,  including  the  title  to- 
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.  fiuidB,  creditfi,  or  other  property,  with  respect  to  which  the  suit  or  aotjon  is 
od  to  the  damages  or  other  compensation  recoverable  for  the  obtaining, 
nnrat,  conversion  or  diapodtion  thereof,  if  not  previously  so  vested,  ia  trana- 
id  bec<»nee  absolutely  vested  in  the  people  of  the  state. 

. — Coda  av.  imw..  1 1672,  wlUunt  thtagti  oWuUy  revaad  tmmL.  18TB.  oIi.  4B,  1 1,  Id  put. 

Umitaticm  of  action. 

le  of  the  state  will  not  sue  for  a  cause  of  action  specified  in  this  article  unless 

rithin  t«n  years  before  the  action  is  commenced. 

—Cods  ciT.  proa..  1 1973,  withmt  ohkniei  ApiUlMtliMi.— PMpIa  v.  Jonin^  Co.,  213  N.  Y.  3, 
ad  hoa  L.  ISTS,  sb.  49,  i  1,  [n  put.  afli.  ISB  App.  Dir.  «»,  143  H.  Y.  Bupp.  38fi. 

Ultimate  dispositioa  of  proceeds  of  action  in  courts  of  the  state. 

rt  of  the  state  in  which  an  action  is  brought  by  the  people,  aa  prescribed  in 
,  may  direct,  by  the  final  judgment  therein,  or  by  a  subsequent  order,  that 
,  funds,  damages,  credits,  or  other  property,  recovered  by  or  awarded  to  the 
;rein,  which,  if  that  action  had  not  been  brought,  would  not  have  vested  in 
be  disposed  of,  as  justice  requires,  in  such  a  maimer  as  to  re~instate  the  law- 
thereof,  or  to  apply  the  same  or  the  proceeds  thereof  to  the  objects  and  pur- 
bich  they  were  authorized  to  be  rused  or  procured;  after  payii^  into  the  state 
it  of  the  proceeds  of  the  recovery  all  expenses  incurred  by  the  people  in  the 

— Coda  air.  pros..  |  1^4.  witboat  ehftnca;  origliuillr  rsriaed  from  L.  1B75,  di,  46,  {  S,  lo  p«rC 

Ai^lication  for  custody  "or  dispositioa  of  proceeds  of  action, 
wration,  board,  officer,  custodian,  agency,  or  agent,  in  behalf  of  any  city, 
m,  vill^e,  or  other  division,  subdivision,  department,  or  portion  of  the  state, 
aot  a  party  to  an  action,  brought  as  prescribed  in  this  article,  aud  which  claims 
ed  te  the  custody  or  disposition  of  any  of  the  money,  funds,  damages,  credits, 
Tiperty,  recovered  by,  or  awarded  to  the  plaintiS,  by  the  final  judgment  in 
or  any  of  the  proceeds  thereof,  and  not  disposed  of  as  prescribed  in  the  last 
y  preoenj,  at  any  time  after  the  actual  collection  of  the  money  and  its  pay- 
the  state  treasury,  or  the  actual  receipt  of  the  property  by  the  people,  to  the 
urt  at  a  special  term  thereof  held  in  the  county  of  Albany,  a  verified  petition 
h  the  facts  and  praying  for  the  rehef  to  which  he  or  it  is  entitled.  Notice  of 
,tion  and  a  copy  of  the  petition  must  be  served  upon  the  attorney-general, 
tearing  the  court  may  make  such  a  final  order  as  justice  requires  for  the  dis* 
the  money  or  other  property,  aa  prescribed  in  the  last  section. 

.— Codadv.  proo.,  1  ISTS,  iritboat  d»na«;  niciullj' nriaed  Imn  L.  ISTS,  ah.  49,  |  8,  in  put. 

Attorney-general  must  bring  action. 

mey-general  must  commence  an  action,  suit  or  other  judicial  proceeding,  as 

in  this  article,  whenever  he  deems  it  for  the  intereste  of  the  people  of  the 

do;  or  whenever  he  is  so  directed,  in  writing,  by  the  governor. 

,— Cod*  aiv.  KM.,  1 1»TS,  wftbont  ahug*;  otWaallr  nrind  from  L.  1ST5,  di.  4»,  1 4. 
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ARTICLE  77 
Habeas  corpus  and  ceitioraii  to  inquire  into  cause  ol  detention 


When  nturnabls. 


§  1230.  Persons  entitted  to  writs. 

A  peraon  imprisoned  or  restr^ned  in  his  liberty,  within  the  state,  for  any  cause  or  upon 
any  pret<nee,  is  entitled,  except  in  one  of  the  cases  specified  in  the  nejtt  section,  to  a  writ 
of  habeas  corpus  or  a  writ  of  certiorari,  as  prescribed  ia  tftis  article,  for  the  purpo§e  of 
inquiring  into  the  cause  of  the  imprisonment  or  restraint,  and,  in  a  case  prescribed  by 
law,  of  delivering  him  therefrom.- 


w  hM  b«D  covind 


(  2015.    The  1 


■Xc^ 


ie  (H  1236.  IMS.  12*21.    I  ZOisTi^- 
K.S.,  pt.a,  oh.  9,  tit.  1, 121.    ItwiUb* 


rmerly  ftppouica  in  ch.  10  of  iwda 


dr.  iiroo.,  aro  sboltahed  in  Ibiapnetirte  act.  The  lUI 
ot  Iha  writrf  h«l™  «»pi»  iluiU  not  be  mupemled,  unla 
whio,  in  ous  of  tibclireo  or  invudoo.  the  publio  nfetj 
maynquireltBdi^Nfuion."  II  wu  dMmed  bat  m  view 
jjrtii.  MHUtltutioul  prariiioii  to retua  tbe  writ  ol  h>b»s 
oonNU  ud  tti«  writ  (*  ««niinri  iimiBd  to  inquire  into  the 

muiH  of  delantlan.  

M*tn  mu  i»  I — Htlbtta  ccrpus  (or  ohild  datftinad  by 
Duent.  domegtio  nlUiana  1.,  |  70:  for  ohild  detatssd  bf 
&kK*,  Id.,  |T1:  fa  diaiuse  lof  ptnon*  oonflned  in 


Inititntion  loi  the  inmia,  inasnItT  I.,  |  BS;  pcnoni  in 
ouatwly    »»  meoMl    defeotlvea,   manUl    dsSdeiUT   I.. 

1  SJs. 

■ljtaiT.~Pwvi«  1*  raL  Bunjvt  v.  Wall*,  G7  App.  Dir. 

i«i,  es  N.  Y.  supp.  so. 

A  dra,  in  Willi  praeaedlna.—People  ta  raL  Chfldt  v. 
KnotC,  187  App,  Div.  S04,  176  N.  Y.  Supp.  331.  (Sd.,  228 
N.  Y.  SOS. 

Might  to  relief. — Psoide  ei  rel.  lAwrenge  v.  Bndy,  K 
N.  Y.  1S2;  People  ai  ral.  Tweed  v.  IjHDmb.  M  N.  T.  iS9: 
Pta^n  ai  ral.  Fruyss  v.  Wills,  122  N.  Y.  288;  People  SI 
rel  Peridn*  v.  Mom,  IS7  N.  Y.  «0,  *1E,  affrllS  App, 
Div.  329.  M  N.  Y.  Supp.  138;  People  «  rel.  WInMoa  t. 
Wlnaton,  31  App.  Div.  121,  S3N.  Y.  Supp.  SUiPeoploei 
nl.  Hllotti  T.  N.  Y.  Aiylum,  S7  App,  Div.  383,  OS  N.  Y. 
Supp.  279;  People  v.  Burtnett.  13  Abb.  Pr.  8:  P*«4a  v. 
Grut.  18  Ov.  Proa.  Rep.  30S;  Paopla  v.  MeroelB,  3  HIO 
399;  MBtt«r  of  Priee,  12  Hud  90S. 


art  77  HABEAS  CORPUS  AND  CBBTIORARI  {}  1231,  1232 

« 

Td  inaidre  Info  detcntloii  of  crlmtBAl.— People  ex  81  App.  Dhr.  121,  62  N.  Y.  Bupp.  814;  People  ex  rel. 

rel.  CurtM  ▼.  Kidney,  225  N.  T.  290.  OpKndy  r.  GIvoiA,  49  App.  Div.  90,  dS  N.  T.  Supp. 

ImartfoniiMHit.— People  ez  reL  Albert  y.  Pool,  77  497;  People  ex  reL  Wateon  ▼.  Buffett,  75  App.  Div.  865, 

App.  Uir.  148.  78  N.  Y.  Supp.  1020.  78  N.  Y.  Supp.  175;  People  ex  rel.  Williams  t.  Corey, 

Ml  llb«r«iMk— Pelple  ex  rel.  SmKh  ▼.  Biapvi,  25  App.  46  Hun  409;  People  ex  nl.  Muher  ▼.  Muher,  107  Mlao. 

Diy.  20. 48  N.Y.  Supp.  1030;  Matter  of  Lambert,  21  Hun  58,  175  N.  Y.  ftxpp.  526. 

154.  feltnMllttMU— People  ex  reL  Corkran  v.  j^att,  178 

WlMB  frtioiMr  ontlttod  to  wrfi,— People  ex  reL  N.  Y.  176;  People  ex  rel.  Currier  v.  Chief  of  Poliee.  97 

Btabfle  v.  Warden,  etc.,  2^N.  Y.  138, 162.  Miao.  254.  162  N.  Y.  Supp.  845;  Matter  of  Scrafford, 

CMtody  of  chlldMii.— People   ex   rel.    Pxuyne   v.  59  Hun  320,  12  N.  Y.  Supp.  948. 
Walts.  122  N.  Y.  238;  People  ex  rel.  WUifton  y.  Wmston, 

§  1231.  Restrictio&s  on  allowance  of  writs. 

A  person  is  not  entitled  to  either  of  the  writs  specified  in  the  last  section  in  either  of 
the  following  cases: 

1.  Where  he  has  been  committed  or  is  detained  by  virtue  of  a  mandate  issued  by  a 
court  or  a  judge  of  the  United  States,  in  a  case  where  such  courts  or  judges  have  ex- 
clusive jurisdiction  under  the  laws  of  the  United  States  or  have  acquired  exclusive  juris- 
diction by  the  commencement  of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed  or  is  detained  by  virtue  of  the  final  judgment  or  de- 
cree of  a  competent  tribunal  of  civil  or  criminal  jurisdiction;  or  the  final  order  of  such  a 
tribunal  made  in  a  special  proceeding  instituted  for  any  4»use,  except  to  punish  him  for 
a  contempt;  or  by  virtue  of  an  execution  or  other  process  issued  upon  such  a  judgment, 
decree  or  final  order. 

Derlffttloii. — Code  oir.  proe.,   1 2016;  originally  re-  Winne  v.  Rou<htaGng,  84  Hun  166.  32  N.  Y.  Supp.  450. 

▼ised  from  R.  S..  pt.  3,  eh.  9,  tit.  1,  §  22.  JTortodletloil^—People  ex  nL  Hubert  ▼.  Kfliaer,  206 

Gonimltmoill.— People   ex    reL    Daniiger   v.    Prot.  N.  Y.  46;  People  ex  rel.  MoKenna  v.  Kennedy,  78  Mise. 

Epis.  House  of  Merev.  128  N.  Y.  181;  People  ex  reL  Knkn  482,  188  N.  Y.  Supp.  581. 

T.  Epis.  House  of  Mercy,  133  N.  Y.  210;  People  ex  reL  Delay  In  prwoeattoib — ^People  ex  rel.  MoGowan  y. 

Lsaanis  v.  Prot.  Epis.  House  of  Meroy,  23  App.  Div.  Warden  of  City  IMson.  155  App.  Div.  484.  140  N.  Y. 

383,  48  N.  Y.  Supp.  217;  People  ex  rcL  Saaapaon  r.  N.  Bupp.  804. 

Y.  Cath.  Proteotoiy.  93  App.  Uiv.  196,  87  N.  Y.  Supp.  fJnUlwflll  ImprisoniiMiit. — ^People   ex  rel.   Hubert 

5S7:  People  ex  rel.  Stem  v.  New  York  Soo.  for  Prewn-  v.  Kaiser.  150  App.  Dir.  541, 136  N.  Y.  Supp.  274;  People 

tfoaef  Cnifilty  to  Children,  27  Miao.  457,  58  N.  Y.  Supp.  ex  reL  Devoe  v.  Kelly,  32  Hun  586;  People  ax  reL  Gain- 

118.  ance  v.  Piatt,  148  App.  Div.  579,  132  N.  Y.  Supp.  939. 

Detontloii  under  Jndcmeni. — ^People  ex  reL  Daw-  Chifflt  or  Innoeenee. — ^People  ex  rel.  Edelstein  v. 

kins  V.  Float.  129  App.  Div.  498.  114  N.  Y.  Supp.  209;  Warden  ot  City  Prison.  154  App.  Div.  261,  138  N.  Y. 

People  ex  reL  Stephani  v.  North,  91  Mlso.  616,  155  K.  Y.  Supp.  1096. 
Supp.  505;  People  ex  rel.  Stokes  v.  Riseley.  88  Hun  282; 

§  1232.  ApplicatioflLS  generally. 

Api^cation  for  the  writ  must  be  made,  by  a  written  petition,  signed  either  by  the  per- 
son for  whose  relief  it  is  intended  or  by  some  person  in  his  behalf,  to  either  of  the  follow- 
ing courts  or  officers: 

1.  The  supreme  court  at  a  special  term  or  the  appellate  division  thereof,  where  the 
prisoner  is  detained  within  the  judicial  district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court  in  any  part  of  the  state. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the  supreme  court  at 
chambers,  being  or  residing  within  the  county  where  the  prisoner  is  detained;  or,  if  there 
is  no  such  officer  within  that  county  capable  of  acting,  or,  if  all  those  who  are  capable  of 
acting  tad  authorised  to  grant  the  writ  are  absent,  or  have  refused  to  grant  it,  then  to 
an  officer  authorised  to  perform  those  duties  residing  in  an  adjoining  county. 

Where  api^cation  for  either  writ  is  made,  as  prescribed  in  subdivision  third  of  this 
section,  without  the  county  where  tibe  prisoner  is  detained,  the  officer  must  require  proof 
by  the  oath  of  the  person  applying,  or  by  other  sufficient  evidence,  of  the  facts  which 
authorize  him  to  act  as  therein  prescribed;  and  if  a  judge  in  that  county,  authorized  to 
grant  the  writ,  is  said  to  be  incapable  of  acting,  the  cause  of  the  incapacity  must  be 
epecwMy  set  forth.    If  such  proof  is  not  produced,  the  application  must  be  denied. 

PtolOatteB.— Code  H  2017.  2018.    Words  **  city  or"  168  App.  Div.  553, 153  N.  Y.  Supp.  188;  People  r.  Hosier, 

omitted  as  unnecessafy  in  view  of  the  retention  of  the  14  Abb.  N.  8.  414;  People  ex  reL  Cattle  v.  Tuoker,  3 

woid  "county."     1 2017,  as  am.  by  L.  1895,  oh.  946;  N.  Y.  Supp.  792,  16  Civ.  Proo.  Rep.  126;  People  ex  rel. 

originally  revised  from  R.  8.,  pt.  8.  eh.  9,  tit.  1,  1 23.  Childs  v.  Knott,  187  App.  Div.  604.  176  N.  Y.  Supp.  321. 

1 2018,  oricinally  revised  from  R.  8.,  pt.  3,  ch.  9,  tit.  1,  affd.,  228  N.  Y.  608. 

1 24.  HAbeas  eorpiu  fte  elilld.-^People  ex  reL  Parr  v. 

Eefatenec— Suspension    of    habeas    corpus    during  Parr,  40  H\m  473.  2  N.  Y.  Supp.  263,  afFd.,  121  N.  Y. 

tsrtt  of  couit.  eode  orim.  pros..  |222d.  679;  People  v.  Humphtey,  24  am.  621;  People  ex  rel. 

OswtitattoiiitlUr*— People  ex  rel.  Patrick  v.  Frost,  Ward  v.  Ward,  69  How.  Pr.  174. 

183  App.  Vhr.  179.  117  N.  Y.  Supp.  521.  PmwT  iMttlfed.— People  v.  Burtnett.  13  Abb.  Pr.  8; 

SigaiitaM  mi  •npllHitloii.—Matter  of  Lamar,  68  People  v.  Fofaosbee.  60  Baxb.  480. 

App.  Div.  i20,  74  N.  Y.  Supp.  70.  Slispensloii  of  writ.— Matter  of  Taylor.  8  Miso.  159. 

TJllftHH  WlMiB  lWHl««~-Matt«f  of-Leflgat,  47  App.  28  N.  Y.  Supp.  500;  People  v.  Baxrett,  56  Hun  851,  9 

Div.  381,  62  N,  Y.  Supp.  208,  levd.  on  othergrounds,  N.  Y.  Supp.  321. 
162  N.  Y.  487;  People  ex  reL  Woodbury  v.  Efendiick, 
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ts  issued  at  instance  of  people. 

writ  is  reqiured  in  an  action  or  special  proceeding,  civil  or  criminal,  to 
e  are  a  party  or  in  which  they  are  interested,  it  may  be  awarded  upon  the 
le  attorney-general,  or  of  the  district  attorney  having  charge  of  the  action 
leding;  and  the  indorsement  of  the  allowance  thereof  must  state  that  it 
uch  an  application. 

I  dv.  pn»..  I  im3:  oii^oall?  »-  Boud  of  CuTMWn,  IM  N.  T.  3M:  People  a  nL  Lib- 

3,  oh.  9,  Ut.  I.  I  77.  nulsr,  v.  Intwuibu  R.  Co..  SS  An.  DIt.  407.  83  N.  Y. 

aOowuxe. — Faopla  v.   Roma.  W.  Bupp.  S23:  mpps^  dkmiiMd,  177  K.  Y.  2Mi  Paopl*  ▼. 

.  Y.  BS:  Pmpla  ax  nL  Shsrwood  t.  S.Y.O.  iB.B.  K.  Co..  38  Him  BiS,  HT. 

.tents  of  petition. 

nust  be  verified  by  the  oath  of  the  petitioner  to  the  effect  that  he  believes 

nd  must  state,  in  substance: 

lerson  in  whose  behalf  the  writ  is  appUed  for  is  imprisoned  or  reetruned 

he  place  where,  unless  it  is  iinloiown,  and  the  officer  or  person  by  whom 

3ned  or  restrained,  naming  both  parties  if.  their  names  are  known,  and 

r  party  whose  name  is  unknown. 

as  not  been  committed  and  is  not  detained  fay  virtue  of  any  judgment, 

ler  or  process,  specified  in  section  twelve  hundred  and  thirty-one  of  iiaa 

or  pretence  of  the  imprisonment  or  restnunt,  according  to  the  beet  knowl- 

of  the  petitioner, 
risonment  or  restr^t  is  by  virtue  of  a  mandate,  a  copy  thereof  must  be 

petition,  unless  the  petitioner  avers,  either,  that  by  reason  of  the  re- 
abnent  <rf  the  prisoner  before  the  application  a  demand  of  such  a  copy 
^e,  or  that  such  a  demand  was  made,  and  the  legal  fees  for  the  copy 
o  tbe  officer  or  other  person  having  the  prisoner  in  his  custody,  and  that 
'efused. 
irisonment  is  allied  to  be  illegal,  the  petition  must  state  in  what  the 


lecify  whether  the  petitioner  applies  for  the  writ  of  habeas  corpus  or  for 
iorari. 

!•  cdv.  pcoo.,  1 1019;  mi^ntUy  n-  PtaM  Bf  dalantton-^People  r.  Cowley  Sfi  How.  Pr. 

.  3,  sh.  e,  tit.  1,  i  3i.  287. 

tin  to  pgtitlDB.  C.  P.  A..  1 1386;  mt—Htf  •€  frnprtoanDUBt.— P«ople  »  rd.  All« 

ilwdiiiB.  fmanllr.  Id.,  11  zJS-asa.  r.  Hifea.  170  N.  Y.  M:  People  ax  raL  Buosart  t.  Wall^ 

Atei^DftTixft  IBS  N.  Y.  Se,  101:  67  App.  Div.  MO,  SS  S.  V.  Supp.  M. 

11  T.  Mob,  187  N.  Y.  410.  41S,  *fl(.  Wafra.— M&tter  of  JanUu  t.  Kuhna.  S7  l/Bmi.  SO. 

M  M.  YTBupp.  138.  107N.  Y.  Supp.  10»,  alFd..  137  App.  Di*.  OlA.  Ill  N.  Y, 
Supp.  11%  aid.,  tttS  N.  Y.  BIO. 

int  of  writ. 

judge  authorized  to  grant  either  writ  must  grant  it  without  delay  when- 
Uierefor  is  presented,  as  prescribed  in  the  foregoing  sections  of  this  article, 
■e  from  the  petition  itself  or  the  documents  annexed  thereto  that  the  peti- 
■ited  by  law  from  prosecuting  the  writ.  For  a  violation  of  this  section, 
he  apphcation  was  made  to  a  court,  each  member  of  the  court  who  assents 
,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be  recovered  by  an  action 
in  the  name  of  the  petitioner  to  his  use.  A  writ  of  habeas  corpus  may  be 
is  section  on  the  first  day  of  the  week,  commonly  called  Sunday. 

eioept   lart  wnteiuM  i«  ooda   dv.  Dntr  to  psnt.— Nuh  v.  People,  38  N.  Y.  B07:  Paopl* 

;  (antoioa  it  hum  ooda  dv.  prao.,  ai  re).  Farley  v.  Oiasa.  91  App.  Dir.  397.  SS  N.  Y.  Ban- 

of  (Mtlos  aod  omitUd  matter  oov-  343, 

30.  ante).    1 3010.  oridasUy  nrUed  Bwrlee.— People  ei  rd.  Moonay  t.  Wabh.  IB  dr. 

h.  9,  til.  1.  11 M.  31.     Foe  Diionai  Proe.  R«p.  19,  31  Abb.  H.  C.  3W. 
;  «»  1 1330.  ant* 

lonce  of  vrit 

nust  be  issued  under  the  seal  of  the  court  by  which  it  is  awarded.    Wliere 

-  a  judge  out  of  court  and  is  returnable  before  a  court  of  record,  it  must 

-  the  seal  of  the  court  before  which  it  is  returnable.  Where  it  is  retum- 
dge  out  of  court,  or  before  a  body  or  tribunal  other  than  a  court  of  leoord, 
ed  und^  the  seal  of  the  supreme  court.    Where  the  seal  of  the  b 
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;  used,  as  prescnbed  in  this  section,  it  may  be  the  seal  of  the  county  whema 

warded  or  wherein  it  is  returnable. 

t  must  be  issued  in  behalf  of  the  people  of  the  state;  but  where  it  is  awarded 

licatioD  of  a  private  person,  it  must  ^ow  that  it  was  issued  i^mn  the  relation 

a. 

cer  or  other  person  f^inst  whom  the  writ  is  iieued  shall  be  styled  the  de- 

tm. 

coding  judge  of  a  court  by  which  the  writ  is  awarded,  or  the  judge  who 

t  writ  out  of  court,  OS  the  case  may  be,  must  sign  an  allowance  thereof  in- 

ipon,  stating  the  date  of  the  allowance. 

Solid.  1  ia  <wd«  di.  proo,  ( 1M3;  nibdi.  v.  Hmrwisk.  18  App.  Dlr.  5SB,  OS  N.  Y.  Sun.  897;  Paopls 

proa.,  f  l»Mi  labd.  *  iaoaila  or.  proo.,  «  ™l.  Dimi^  v,  ChMmr,  171  Am.  Div.  803. 168  N.  Y. 

19M.  oridnab  rerbed  trom  £  8..  Supp.  103S;  Hatta  oT  Belmont.  10  Miu.  133.  81  N.  Y. 

1.  H  71,  to;  TMpMtiTolr.    ThaM  wiita  Supp.  ISO,  aSd..  S3  App.  Dl*.  M%  83  N.  T.  Siud.  1110: 

to  ilata  witia  cBnamUy.    Thoy  an  re-  PuptssinL  Miaw  t.  Board  of  Supemaore,  45  Hun  03. 
PDlytu  to  writa  of  ubaaa  Hnptu  and         Gntitlins  moriu  puMn. — Pmhw  ei  nL  Montioalla 

SnT  Tal.  Co.  t.  Truataaa.  3S  MUo.  078.  71  N.  Y.  Bupp.  380; 

S.~Tn  fonval.— Faopla  ex  ral.  Doian  Hattar  of  Fanton,  58  Mtao.  BD3.  lOS  N.  Y.  Bupp.  321. 

onn  of  wrtt  of  habeas  corpus. 

if  habeas  corpus,  issued  as  preecribed  in  this  article,  must  be  substantially 

ing  form,  the  blanks  being  properly  filled  up: 

opie  of  the  Statfi  of  New  Yorii, 

Ihe  Sheriff  of,"  etc.  (or  "to  A.  B.") 

land  yoQ,  that  you  have  the  body  of  C.  D.,  by  you  imprieoned  and  detained, 

together  with  the  time  and  cause  of  such  imprisonment  and  detention,  by 

ame  the  said  C.  D.  ia  called  or  chai^fed,  before ,"  ("the  supreme 

iecial  term  or  tenn  of  the  appellate  dividon  thereof,  to  be  held,"  or  "E.  F., 

supreme  oourt,"or  otherwise,  as  the  CRse  maybe)  "at on " 

scetve  what  shall  then  and  there  be  conadered,  concerning  the  said  C.  D. 
u  then  there  this  writ. 

,  one  of  the  justices"  (or  "judges")  "of  the  said  court,"   (or 

jb,"  or  otherwise,  as  the  case  may  be,)  "the day  of ,  in 

teen  hundred  and ." 

>>de  f  Mtl.  «a  am.  by  L.  IBOS,  oh.  948;  oridnally  nriaad  from  R.  S..  pt.  3.  ah.  S,  tit.  1.  f  37. 

onn  of  writ  of  certiorari. 

F  certiorari  issued  as  preecribed  in  this  article,  must  be  substantially  in  the 
a,  the  blanks  being  properly  filled  up: 
ople  of  the  State  of  New  York, 
he  Sheriff  of,"  etc.  (or  "to  A.  B.") 

laod  you,  that  you  certify  fully  and  at  lai^,  to ,"  ("the  supreme 

iecial  term  or  teim  of  the  appellate  division  tbereof,  to  be  held,"  or  "E.  F., 

supreme  court,"  or  otherwise,  as  the  case  may  be,)  "at ,  on ," 

1  cause  of  the  imprisonment  of  C.  D.,  by  you   detained,  as  it  is  scud,  by 
ime  the  said  C,  D.  is  called  or  charged.   And  have  you  then  there  this  writ." 

,  one  of  tha  justices,"  (or  "judges")  "of  the  said  court,,"  (or  "county 

therwise,    as    the  case   may   be,)  "the  -- day  of ,  in  the 

hundred  and  - — — ." 

teda  dr.  proo.,  (2022,  H  am.  by  L.          FDmi.— Feopla  ax  ral.  Farlay  ▼.  Crana,  H  App.  Div. 
pnaUy  mnaad  from  R.  S.,  pt.  3,  oL  B.       307,  88  N.  Y,  Bupp.  343;  Paqple  tx  nl.  Perkamn  v 
3ialen  o(  tha  Order  of  St.  P '-^   ' 


lien  returnable. 

Tit  may  be  made  returnable  forthwith  or  on  a  future  day  certfun  as  the 

ation  for  either  writ  is  made  to  the  supreme  court,  or  to  a  justice  thereof, 
Uier  than  that  where  the  person  is  imprisoned  or  confined,  the  writ  may  be 
ble,  in  its  or  bis  discretion,  before  any  judge  authorised  to  grant  it,  in  the 
imprisonment  or  confinement. 
f  habeas  corpus  cannot  be  made  returnable  on  Sunday. 


§§  1240-1243  CIVIL  PRACTICE  ACT  art.  77 


and  oinitte4  matter  is  oovered  elsewhere  ({ 1230.  ante). 


§  1240.  Defects  in  form. 

The  writ  of  habeas  corpus  or  the  writ  of  certiorari  shall  not  be  disobeyed  for  any  defect 
of  form,  and  particularly  in  either  of  the  following  cases: 

1.  If  the  person  having  the  custody  of  the  prisoner  is  designated  either  by  his  name  of 
ofSice,  if  he  has  one,  or  by  his  own  name;  or,  if  both  names  are  imknown  or  uncertain, 
by  an  assumed  appellation.  Any  person  upon  whom  the  writ  is  served  is  deemed  to  be 
the  person  to  whom  it  is  directed,  althou^  it  is  directed  to  him  by  a  wrong  name  or 
description  or  to  another  person.  ^ 

2.  If  the  person  directed  to  be  produced  is  designated  by  name,  or  otherwise  described 
in  any  way  so  as  to  be  identified  as  the  person  intended. 

DeKtffttloii. — Coce  ctv.  pioc.,  {  2024;  originaUy  revUed  from  R.  S.,  pt.  3,  oh.  9,  tit.  1,  %  29. 

§  1241.  Issuance  without  application. 

Where  a  justice  of  the  supreme  court,  in  court  or  out  of  oourt,  has  evidence,  in  a  judi- 
cial proceeding  taken  before  him,  that  any  person  is  illegally  imprisoned  or  restrained  in 
his  liberty  within  the  state;  or  where  any  other  judge  authorized  by  this  article  to  grant 
the  writs  has  evidence,  in  like  manner,  that  any  person  is  thus  imprisoned  or  restrained 
within  the  county  where  the  judge  resides;  he  must  issue  a  writ  of  habeas  corpus  or  a 
writ  of  certiorari  for  the  relief  of  that  person,  although  no  application  therefor  has  been 
made. 

DartT»tliHi.>-Oode  or.  pioc.,  §2025;  origiDaUy  revised  from  R.  S..  pt.  3,  oh.  9,  tit.  1.  {  30. 

§  1242.  Service  of  habeas  corpus  or  certiorarL 

A  writ  of  habeas  corpus  or  of  certiorari,  issued  as  prescribed  in  this  article  may  be 
served  by  delivering  it  to  the  person  to  whom  it  is  directed.  If  he  cannot  be  foimd  with 
due  diligence,  it  may  be  served  by  leaving  it  at  the  jail  or  other  place  in  which  the  pris- 
oner is  confined,  with  any  imder  officer,  or  other  person  of  proper  age,  having  charge, 
for  the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees  or  charges  for  bring- 
ing up  the  prisoner.  If  the  person  upon  whom  the  writ  ou|^t  to  be  served  keeps  himself 
concealed  or  refuses  admittance  to  the  person  attempting  to  serve  it,  it  may  be  served 
by  affixing  it  in  a  conspicuous  place  on  the  outside  either  of  his  dwelling-house  or  of  the 
place  where  the  prisoner  is  confined.  In  that  case,  the  service  is  complete  without  tender- 
ing the  fees  or  charges  for  bringing  up  the  prisoner.  A  writ  of  habeas  corpus  may  be 
served  on  the  first  day  of  the  week,  commonly  called  Sunday. 

DertmtkNi. — Code  dv.  proc,  ft  2003;  origixLaUy  to-  from  Ckxle  dv.  proc.,  §  2016.    Remainder  of  said  seotioa 

vieed  from  JEL  8.,  pt.  3,  oh.  9.  tit.  1»  H  SO,  81.    "Artide  and  omitted  matter  i«  covered  elsewhere  ({  1230,  ante), 

aeoond*'  of  tit.  2,  ch.  16  of  code  dv.  proc.,  referred  to  in  Code  dv.  proc..  {  1999  omitted  as  unneoeaaary.    Covered 

f  2003.  related  to  "habeas  corpus  to  testify"  and  "artiole  in  code  dv.  proo.,  %  2003  as  to  writ  of  habeas  ooipus  and 

third"  related  to  "habeas  corpus  and  certiorari  to  in-  certiorari  to  inquire.     For  original  derivation  of  f  2015 

quire."    The  writ  of  habeas  corpus  to  testify  is  abolished  see  {  1230,  ante, 
and  therefore  the  reference  is  omitted.    Last  sentence  is 

§  1243.  Service  of  habeas  corpus  and  fees. 

1.  A  writ  of  habeas  corpus  can  be  served  by  any  person  of  the  age  of  twenty-one 
years  and  upwards. 

2.  Where  the  prisoner  is  m  custody  of  a  sheriff,  coroner,  constable  or  marshal,  the 
service  is  not  complete  unless  the  person  serving  the  writ  tenders  to  the  oflBcer  the  fees 
allowed  by  law  for  bringing  up  the  prisoner  and  delivers  to  him  an  undertaking,  with  at 
least  one  surety,  in  a  sum  specified  therein,  to  the  effect  that  the  surety  will  pay  the 
charges  of  carrying  back  the  prisoner  if  he  shall  be  remanded,  and  that  the  prisoner  will 
not  escape  by  the  way,  either  in  going  to,  remaining  at,  or  returning  from  the  place  to 
which  he  is  to  be  taken.  The  sum  so  specified  must  be  at  least  twice  the  sum  for  which 
the  prisoner  is  detained,  if  he  is  detained  for  a  specific  sum  of  money;  if  not,  it  must  be 
one  thousand  doUiurs. 

3.  A  court  or  a  judge,  in  its  or  his  discretion,  upon  allowing  a  writ  of  habeas  corpus 
directed  to  any  person  other  than  a  sheriff,  coroner,  constable  or  marshal,  may  require 
the  appHcant,  in  order  to  render  the  service  thereof  complete,  to  pay  the  charges  of  bring- 

49A 
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he  prisoner.    In  that  case,  the  amount  of  the  charges,  not  to  exceed  fhe  fees 

\}j  law  to  a  sheriS  for  a  similar  service,  must  be  specified  in  the  certificate  allow- 

writ. 

s  section  is  not  appUcable  ta  a  caae  where  the  writ  is  allowed  upon  the  application 

;tomey-general  or  a  district  attorney. 

30;         BtAmuM. — Fhm  ot  (hariS  for  bringing  up  priioacr. 

, . . iv.  C.  P.  A..  1 1558,  lubd.  19, 

■    I  ZOOO.  «  un.  by  L.  IBIO.  oh,  IW:  DiicLn-         Watnr  of  twi  sod  aadivtaldnt.— Mutsr  of  Jea- 
no    _  .  -t  n  .:.    ,    .™       iiSm,  kinsv.  Kuhne.  67  Miw,  30.  107  N.  7.  °- —    '"""  -'*•' 

-._- ...  ,..  -.  _.  .,  _..  1.  iS4.  127  ApD.  DIy.  818.  JU  "   "   "—    " 

Uially  nviteii  Innu  It.  8..  pt.  3.  oh.  B,  tit.  1.         Hnlia.  t;  tender  of 


h!  8.,  pt.  3,  cb.  i.  lit.  1.  iS4.      127  App.  Div.  915.  Ill  N.  Y.  9up 

-.*^-     (,„j„  ^  !««•.— PaopiB  BL  rsi.  autun  t 

M  Hun  375,  19  N.  Y.  Supp.  773;  Poopla  b. 


ibL  Dreiicr  v.  Oudeikirk.  76  Hun  lU,  i 

t.  Obedience  to  writ  and  return. 

heriff,  coroner,  constable  or  marshal,  upon  whom  complete  service  of  a  writ  of 
orpus  is  made,  aa  prescribed  in  this  arUcle,  must  obey  and  make  return  to  the 
>rding  to  the  exigency  thereof,  whether  it  is  directed  to  him  or  not.  Any  other 
ipon  whom  such  a  writ  is  served,  having  the  custody  of  the  individual  for  whose 
t  was  issued,  must  obey  and  execute  it  according  to  the  command  thereof  with- 
iring  any  bond  or  the  payment  o(  any  charges,  except  such  aa  are  specified  in  the 
e  allowii^  the  writ. 

erson  upon  whom  a  writ  of  certiorari,  issued  as  prescribed  in  this  article,  is  served, 
nnent  or  tender  of  the  fees  allowed  by  law  for  making  a  return  to  the  writ,  and 
ing  the  warrant,  ot  other  process  or  proceeding,  to  be  annexed  thereto,  must 
1  xetum  the  writ  in  like  manner,  according  to  the  exigency  thereof. 
ere  a  writ  of  habeas  corpus  is  retuniable  on  a  day  certain,  the  return  must  be 
the  time  and  place  specified  therein.  Where  such  a  writ  is  returnable  forth- 
a  place  within  twenty  miles  of  the  place  of  service,  the  return  must  be  made 
prisoner  must  be  produced  within  twenty-four  hours  after  service;  and  the  like 
Bt  be  allowed  for  each  additional  twenty  miles. 

ID. — Bubd.  I  u  »de  civ.  proa.,  1  2C 
-,  proo.,  1  MOB-  —- '  — '-•'  '■' '- 

ao*.  sooe,  orii 

1,  H  S2,  B3. 

S.  Contents  of  return. 

irson  upon  whinn  either  writ  has  been  duly  served  must  state  pltunly  and  un- 
Uy  in  his  return: 

Ether  or  not,  at  the  time  when  the  writ  was  served  or  at  any  time  theretofore 
ifter,  he  had  in  his  custody  or  under  his  power  or  restrtunt  the  person  for  whose 
1  writ  was  issued. 

e  so  had  that  person,  when  the  writ  was  served,  and  still  has  him,  the  authority 
cause  of  the  imprisonment  or  restraint,  setting  it  forth  at  length.  If  the  pris- 
et^ned  by  virtue  of  a  mandate  or  other  written  authority,  a  copy  thereof  must 
ed  to  the  return,  and,  upon  the  return  of  the  writ,  the  original  must  be  produced 
bited  to  the  court  or  judge. 

le  M>  had  the  priscmer  at  any  time,  but  has  transferred  the  custody  or  restraint 
a  another,  the  return  most  conform  to  the  return  required  by  the  second  sub- 
of  this  section,  except  that  the  substance  of  the  mandate  or  other  written  au- 
lay  be  given  if  the  original  is  no  longer  in  bis  hands;  and  tbat  the  return  must 
•ticularly  to  whom,  at  what  time,  for  what  cause  and  by  what  authority  the 
was  made. 

turn  must  be  signed  by  the  person  making  it,  and,  unless  he  is  a  sworn  public 
id  makes  his  return  in  his  official  capacity,  it  must  be  verified  by  his  oath. 

in. — Coda  av.  pio«.,  i  202S;  oriciniUr  n-  In  nneraL — People  u  ntl.  Trmlnor  v.  Baker,  89  N. 
R.  B.,  PL  3,  A.  a.  tit.  I,  132.  Y.  idO:  fmmie  ei  ni.  B*iter  v.  Buitar.  fi7  App.  Div. 

ITS.  es  N.  V.  Supp.  SOI. 

I.  Production  of  [oisoner. 

trson  upon  whom  a  writ  of  habeas  corpus  has  been  duly  served  must  also  bring 
jdy  of  the  prisoner  in  his  custody,  according  to  the  command  of  tiie  writ,  unless 


i§  1247-1261  CIVIL  PRACTICE  ACT  art.  77 

he  states  in  his  return  that  the  prisoner  is  so  sick  or  infirm  that  the  produdioii  of  him 
would  endanger  his  life  or  his  health. 

BertffSttoli.— Code  dv.  proe.,  f  2027;  originaUy  reviaed  from  R.  8.,  fyt.  8.  oh.  9,  tit.  1.  ff  33,  491 

§  1247.  Appearance  of  parties. 

The  parties  to  a  special  proceeding  instituted  by  either  writ  may  appear  by  attorney 
with  like  efifect  as  in  an  action  brought  in  the  supreme  court.  Where  the  attomey-gei>- 
eral  or  the  district  attorney  do^  not  appear  for  the  people,  the  attorney  for  the  relator 
is  deemed  also  the  attorney  for  the  people. 

DorlVBtioii. — Code  dv.  proo..  §  1995.    Portion  omitted  In  jf^tomaL — ^People  ex  zeL  Sherrill  v.  Gugcenkeimer* 

because  iJreedy  oovwed  as  to  habeas  corpus  and  cerU-  29  Miso.  568.  61  N.  Y.  Supp.  961. 
oimxi  to  inquire   ({ 1245,   ante).     See  code  dv.   proo., 
U2024.  2026. 

§  1248.  Disobedience  of  writ 

Where  a  person  who  has  been  duly  served  with  either  writ  refuses  or  ne^ects,  without 
sufficient  cause  shown  by  him,  fuUy  to  obey  it,  as  prescribed  in  sections  twelve  hundred 
and  forty-five  and  twelve  hundred  and  fortynsix,  the  court  or  judgjB  before  which  or  whom 
it  is  made  returnable,  upon  proof  of  the  due  service  thereof,  must  issue  forthwith  a 
warrant  of  attachment,  chrected  generally  to  the  sheriff  of  any  coimty  where  the  delin- 
quent may  be  found,  or,  if  the  delinquent  is  a  sherifiP,  to  any  coroner  of  his  county,  or 
to  a  particular  person  specially  appointed  to  execute  the  warrant  and  designated  therein; 
commanding  such  officer  or  other  person  forthwith  to  apprehend  the  delinquent  and  bring 
him  before  the  court  or  judge.  Upon  the  delinquent  being  so  brought  up,  an  order  must 
be  made  committing  him  to  close  custody  in  the  jail  of  the  county  in  which  the  court  or 
judge  is,  or,  if  he  is  a  sheriff,  in  the  jail  of  a  county  other  than  his  own,  designated  in  the 
order;  and,  in  either  case,  without  being  allowed  the  liberties  of  the  jail.  The  order  must 
direct  that  he  stand  committed  until  he  makes  return  to  the  writ  and  complies  with  any 
order  which  may  be  made  by  the  court  or  judge  in  relation  to  the  person  for  whose  relief 
the  writ  was  issued. 

DerlT»tkNl.— Code  dv.  proo.,  |2028;  origin  ally  re-     80,  40,  107  N.  Y.  Supp.  1009,  affd..  127  App.  Div.  916v 
vised  from  R.  S..  pt.  8.  oh.  9.  Ut.  1.  §{  34,  35.  Ill  N.  Y.  Supp.  1186,  affd..  196  N.  Y.  6MX 

ApDUeatloii.— -Matter  of  Jenkins  v.  Kuhne,  57  Misc.         Bi  parte  order, — ^People  ex  nL  Bishop  v.  Bishopi. 

184  App.  Div.  227,  171  N.  Y.  Supp.  562. 

§  1249.  Precept  to  bring  up  prisoner. 

The  court  or  judge,  in  its  or  his  discretion,  at  the  time  when  the  warrant  of  attach- 
ment is  issued,  or  afterwards,  also  may  issue  a  precept  to  the  sheriff,  coroner  or  other 
I)er8on,  to  whom  the  warrant  is  directed,  commanding  him  forthwith  to  bring  before  the 
court  or  judge  the  person  for  whose  benefit  the  writ  was  granted,  who  must  thereafter 
remain  in  the  custody  of  the  officer  or  person  executing  the  precept  until  discharged^ 
bailed  or  remanded,  as  the  court  or  judge  directs. 

DerifmtiOii. — Code  dv.  proo..  |  2029;  originally  revised  from  R.  S.,  pt.  3,  oh.  9,  tit.  1,  |  36. 

§  1260.  Assistance  in  execution  of  writ. 

The  sheriff,  coroner  or  other  person,  to  whom  a  warrant  of  attachment  or  precept  is 
directed,  as  prescribed  in  either  of  the  last  two  sections,  may  call  to  his  aid  in  the  exe- 
cution thereof  the  power  of  the  coimty,  as  the  sheriff  may  do  in  the  execution  oi  a  man- 
date issued  from  a  court  of  record. 

DeiifBtioii. — Code  oiv.  proo..  |  2030;  originally  revised  from  R.  S.,  pt.  3,  oh.  9,  tit.  1.  %  37. 

§  1261.  Proceedings  on  return  of  habeas  corpus. 

The  court  or  judge  before  which  or  whom  the  prisoner  is  brought  by  virtue  of  a  writ 
of  habeas  corpus,  issued  as  prescribed  in  this  article,  must  examine,  immediately  after 
the  return  of  the  writ,  into  the  facts  alleged  in  the  return  and  into  the  cause  of  the  on- 
prisonment  or  restraint  of  the  prisoner;  and  must  make  a  final  order  to  discharge  him 
therefrom  if  no  lawful  cause  for  the  imprisonment  or  restraint  or  for  the  continuance 
thereof,  is  shown;  whether  the  same  was  upon  a  commitment  for  an  actual  or  supposed 
criminal  matter  or  for  scnne  other  cause. 
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I.  Remanding  prisoner. 

urt  or  iu(^  must  forthwith  m&ke  a  fina! 
hat  he  is  detained  in  custody  for  either  c 
which  he  may  le^^y  be  bo  detained  has 
rirtue  of  a  macdate  issued  by  a  court  or  a 
ch  courts  or  judges  have  excludve  jurisdi 
nrtue  of  the  final  judgtneut  or  decree  of  a 
IctioD;  or  the  final  order  of  such  a  tribuna 
any  cause,  except  to  punish  him  for  a  ooi 
process  issued  upon  such  a  jut^pnent,  deer 
a  criminal  contempt,  defined  in  section  sev 
ipecially  and  plainly  charged  in  a  ccnmiutii] 
ithority  to  commit  for  Uie  contempt  so  chi 

■.—Coda  dT.  DKH.,  13033,  h  am.  by  laili^ 
SE:  ori^iUy  RiM  from  R.  S..  pV  8.  eh.  e.  N.  Y.  M 
Psoplad 
k— WbaB'mpsnOD  Uuot  utiUHl  to  wiiM  of  nLDui 
w  DT  ocrtioTui,  C.  P.  A.,  f  1281.  N.  Y.  ISi 


-Pewl*  SI  rd.  Hubart  t. 

IT.  Ml,  138  N.  Y.  Bupp.  374;  Faople  «■  id. 

Cluo;.  163  App.  DiT.  614.  S18.  148  N.  Y. 


•n  BDd  eVMt Psopis  si  raL  Oorknn  t.  hous*.  1 

I.  Y.  178,  ie4;P*opl*sitsLLuvuiT.  HoUH  CM* 

I  App.  DiT.  888,  48  N.  Y.  Bupp.  ai7;  Psopb  CiUu,  8 

irt  T.  Wslls.  S7  App.  Dh.  140,  W  N.  Y.  Bun.  BmUb 

1  nl.  MtDould  v.  KmIv.  33  Hub  888:  Pmh  134.  70  I 

I  T.  BtouC  SI  Hun  338,  30  N.  Y.  Biuip.  sfiS;  ImkM 


AppTDli 


«op)a  SI  nl.  jDhsion  t.  WebfMr,  83  Hun  37& 
pD.  W9:  P«a^  ex  nl.  Lariid  t.  BmuuK  S3 


.  Discharge  of  prisooer  in  civil  cases. 

ipeara  upon  the  return  that  the  prisoner  U 
cause,  he  can  be  dischai^ed  only  in  one  o 
re  tiie  jurisdiction  of  the  court  which, 
has  been  exceeded,  either  as  to  matter,  pi 
ra,  altbou^  the  ori^nal  imprisonment  wa 
which  hoe  taken  place  afterwards,  the  pri 

re  the  mandate  is  defective  in  a  matter  of 

d. 

re  iihe  mandate,  althou^  in  proper  fonn, 

re  Uie  person  having  the  custody  of  ^e 
a  empowered  by  law  to  dettun  him. 
re  the  mandate  is  not  authorized  by  a  ju< 
provision  of  law. 

m,~Cttia  dr.  proc.,  {  3033;  oiicinaay  n-  CMI  ■ 

I  S.,  St.  3.  «h.  S,  tit.  1,  I  41.  DiT.  103, 

Ml.-.^scnls  ai  id.  Fisr  v.  Waidan,  stc.,  100  Ctfll  ( 

pplcsinrPBtlanoDt.  BMd,84HuD4S3,lB  N.  Y.  74 

877,  iffd.,  143  N.  Y.  830.  MoDoBkl 
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Buiip.  809;  appeal  dismiated*  11(7  N.  Y.  721;  Mattar  of    Civ.  Pro«.  Rep.  305;  People  ex  reL  Crooae  t.  Covlli,  4 
HoM,  48  Hub  686. 1  N.  Y.  Supp.  811;  Bwenerton  v.  Shupe.    Keyea.  38. 
9  Ciy.  PxxM.  Rep.  402;  People  ex  zel.  Poat  ▼.  Grant,  13 

§  1264.  Inqtiiry  by  court  upon  return. 

But  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  prescribed  in  this  article, 
shall  not  inquire  into  the  legality  or  justice  of  any  mandate,  judgment,  decree  or  final 
order,  specified  in  the  last  section  but  one,  except  as  therein  stated. 

Derhrmtioii. — Code  dv.  pioo.,    12034;   originally  re-  N.  Y.  46;  People  ex  rel.  loaaos  v.  Moran.  150  App.  Div. 

viaed  from  R.  8.,  pt.  3.  oh.  9.  tit.  1,  5  42.  226, 134  N.  Y.  Supp.  931 ;  People  ex  rel.  WilaGoi  v.  warden 

ApplloatlOD.— People  ex  rel.  Farnngton  v.  Menaohing,  of  City  Priaon,  151  App.  Div.  108.  135  N.  Y.  8upp.  841; 

187  N.  Y.  8.  27.  affd..  115  App.  Div.  893,  101  N.  Y.  Supp.  People  ex  rel.  Price  v.  Hayea.  151  Aop.  Div.  561, 136  N.  Y. 

1138;  People  ex  rel.  Laird  v.  Hahhan,  92  Hun  476. 37  N.  Y.  Supp.  854;  People  ex  rel.  Burke  v.  M<fLaugfa]in,  77  Miao. 

Supp.  702.  13.  136  N.  Y.  Supp.  122;  People  ex  rel.  Gunn  v.  Webster. 

'*Ijesaltt7  or  Jostlee.**— People  ex  rel.  Tweed  v.  Ua-  75  Hun  278.  26  N.  Y.  Supp.  1007;  People  ex  rel.  Johnaon  ▼. 

comb,  60  N.  Y.  559;  People  ex  rel.  Dansiger  v.  Houae  of  Webster,  02  Hun  378.  36  N.  Y.  Supp.  995. 
Mercy.  128  N.  Y.  180;  People  ex  rel.  Hubert  v.  Eaiaer.  206 

§  1266.  Proceedings  on  irregular  commitment. 

If  it  appears  that  the  prisoner  has  been  legally  committed  for  a  criminal  offence,  or 
if  he  appears  by  the  testimony  offered  with  the  return,  or  upon  the  hearing  thereof,  to 
be  guilty  of  such  an  offence,  although  the  commitment  is  irregular,  the  court  or  judge 
before  which  or  whom  he  is  brought  must  make  a  final  order  forthwith  to  discharge 
him  upon  his  giving  bail,  if  the  case  is  bailable,  or,  if  it  is  not  bailable,  to  remand  him. 
Where  bail  is  given  pursuant  to  an  order  made  as  prescribed  in  this  section,  the  pro- 
ceedings are  the  same  as  upon  the  return  to  a  writ  of  certiorari  where  it  appears  that  the 
prisoner  is  entitled  to  be  bailed. 

DeilfS«loik— Code  mv.  pne,,  1 2036;  oaginaUy  revised  MfM  to  tail.— People  v.  Clews.  77  N.  Y.  89:  Matter 

from  R.  S.,  pt.  3,  oh.  9,  tit.  1.  \  43.  of  Joems.  51  Miac.  395.  100  N.  Y.  Supp.  503;  People  v. 

EeferanMB. — Oflfenses  not  bailable,  oode  orim.  proo..  Folmsbee.  60  Barb.  480;  People  ▼.  Bowe,  58  How.  Pr.  898. 

§552;  offenses  bailable,    Id.,    f  553;   general   provisiona  When  commltmaat  not  "IrracnlAr.*' — People  ex 

relating  to  bail.  Id.,  {{  554-406.  rel.  Howey  v.  Warden,  etc.,  207  N.  Y.  854. 

§  1266.  Conunitm^it  to  another  officer. 

Where  a  prisoner  is  not  entitled  to  his  discharge  and  is  not  bailed,  he  must  be  remanded 
to  the  custody,  or  placed  under  the  restraint,  fn»n  which  he  was  taken,  unless  the  person, 
in  whose  custody  or  under  whose  restraint  he  was,  is  not  lawfully  entitled  thereto;  in 
which  case,  the  order  remanding  him  must  commit  him  to  the  custody  of  the  officer  or 
person  so  entitled. 


0«tv»tlon. — Code  civ.  proc..  {  2086;  ovigiDally  revised        Order  reBMtidliiK  Drifoner. — ^People  ex  rel.  Post  ▼. 
from  R.  S..  pt.  3,  oh.  9,  tit.  1,  {  44.  Grant.  60  Hun  243,  8  N.  Y.  Supp.  142. 

§  1297.  Custody  of  prisoner  pending  the  proceedings. 

Pending  the  proceedings,  and  before  a  final  order  is  made  upon  the  return,  the  court 
or  judge  before  which  or  whom  the  prisoner  is  brought  may  either  commit  him  to  the 
custody  of  the  sheriff  of  the  county  wherein  the  proceedings  are  pending  or  place  him 
in  such  care  or  custody  as  his  age  and  other  circumstances  require. 

DerlvatloB. — Code  civ.  proo..  {  2037;  originally  revised         CommUmeat  of  cblliraa. — People  ex  rel.  Riesner 
from  R.  S..  pt.  3.  eh.  9.  tit.  1 .  f  45.  v.  New  York  Nuraery  ft  Child's  Hospital.  230  N.  Y.  1 19.- 

§  1258.  Notice  before  order  for  discharge  made. 

Where  it  appears  from  the  return  to  either  writ  that  the  prisoner  is  in  custody  by 
virtue  of  a  mandate,  an  order  for  his  discharge  shall  not  be  made  until  notice  of  the 
time  when,  and  the  place  where,  the  writ  is  returnable,  or  to  which  the  hearing  has  been 
adjourned,  as  the  case  may  be,  has  been  either  personally  served,  eight  days  previously, 
or  given  in  such  other  maimer  and  for  such  previous  length  of  time  as  the  eourt  or  judge 
prescribes,  as  follows: 

1.  Where  the  mandate  was  issued  or  made  in  a  civil  action  or  special  proceeding  to 
the  person  who  has  an  interest  in  continuing  the  imprisonment  or  restraint,  or  his  at- 
torney. 

2.  In  every  other  case,  to  the  district  attorney  of  the  county  within  which  the  prisoner 
was  detained  at  the  time  wh«i  the  writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is  given,  as  prescribed  in  the 
first  subdivision  of  this  section,  becomes  a  party  to  the  special  proceeding. 
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I  2038:  oricinitlly  nvtwl     v.  Hslodi'.  01  App,  Dir,  SW.  8«  N.  Y.  Sopp.  837:  Hudins 

*,.     .-,.,^,„t.'.i.    n.n        ^    DbTuHO  Aw,  ^~    ""    >■"  "    vaTS-    OUT.  r .._  _" 

Msb:b,  50  Miai.  I 


B.  47:  L.  1S37,  eb.  MO.     t.  Dbtu.  140  App.  DJT.  92.  121  K.  Y.  Bupp.  BS7:  Levy 
Msbiv,  50  Uimi.  SOD,  9B  N.  Y.  Supp.  153:  P«opl«  er  - 
•f  Uuat.  IflZ  N.  Y.  437.  nv£.  47     Navi^h  t.  Friak.  41  aim  138;  People  v.  Cuter.  4S 


I.  Answer  to  return  and  proceedii^  thereupon. 

ner,  produced  upon  the  return  of  a  writ  of  habeas  corpus,  under  oath  may  deny 
rial  allegation  of  the  return  or  make  any  allegation  of  fact  showing  either  that 
wnment  or  detention  is  unlawful  or  that  he  is  entitled  to  hia  discharge.  There- 
court  or  judge  must  proceed  in  a  summary  way  to  hear  the  evidence  produced 
t  of  or  against  the  imprisonment  or  detention  and  to  <Uspoae  of  the  prisoner  as 
«  of  the  case  requires. 

■>.— Code  at.  proo..  1 3033;  oriiiiiBlly  revised  170,  195:  People  ac  ret.  Duoln  <r.  New  York  Juveaile 

crt.  3.  oh.  9.  tit.  1. 1 48.  Asylum.  58  App.  Div.  133.  68  n7  Y.  Bupp.  85a ;  PeopLa  m 

law,    i  M.— Paopla   t.   Grifealucen.    154  lel.  Moon  v.  Hotmea.  151  App.Dlv.25T.  135  N.  V.  Supp. 

S8S.  407;  Psapis  ai  ral.  Nuball  v.  BrmM,  33  Hun  98. 

of  raMnu— Paopla  ei  ral.  Duuigarv.  Bouae  Jnrr  CTUL — People  v.  Qrilenhaiaa.  154  N,  Y.  Bupp. 

28  N.  Y.  180.  187;  People  el  nl.  Buocsrt  v.  96B. 

ip.  Dtv.  140.  S8  N.  Y.  Supp.  SB.  "Soiannr"  fUee^Mfc— People  si  rel.  Woodbuiy 

.—Paopla  ai  rel.  Corknu  v.  HyaU,  172  N.  Y.  v.  Haodriak,  215  K.  Y.  339. 

I.  Proceedings  upon  sickness  or  infirmity  of  prisoner. 

the  return  to  a  writ  of  habeas  corpus  states  that  the  prisoner  is  so  sick  or  inRrm 
production  of  him  would  endanger  his  life  or  health,  and  the  return  is  otherwise 
the  court  or  judge,  if  satisfied  of  the  truth  of  tii&t  statement,  must  decide 
return  and  diapoee  of  the  matter  as  if  a  writ  of  certiorari  had  been  issued. 

■^-O^odedT.praa.,  |3a40;ori^a>llrnTiaadfrooi  R.a,pt.  8.  ab.  9,  (it.  1,  f  49.1npMt. 

..  Certiorari  instead  of  habeas  corpus. 

an  application  is  made  for  a  writ  of  habeas  corpus,  as  prescribed  in  this  article, 
pears  to  the  court  or  judge  upon  tlie  petition  and  the  documento  annexed  thereto 
[»UBe  or  offence  for  which  the  party  is  imprisoned  or  detained  is  not  bailable,  a 
irtiorari  may  be  granted  instead  of  a  writ  of  habeas  corpus,  as  it  the  application 
made  tor  the  former  writ.  Upon  the  return  to  such  a  writ  of  certiorari,  the 
judge  before  which  or  whom  it  is  returnable  must  proceed  as  upon  a  return  to 
habeas  corpus  and  must  hear  the  proofs  of  the  parties  in  support  of  and  against 
n. 

D.r-«od«  elT.  proe.,  tt  30*1.  aUB;  oiiviuaiy         Writ  af  MrHonrL— Pw^l*  •*  nl.  Tvkv  v.  Seuuo. 
R.  8..  pt.  3,  ah.  9,  tit.  1,  H  W.  SI.  nMpBOiTtiy.     8  Mlac  152,  29  K.  Y.  Bupp.  339:  People  sr  nl.  Mumlnc 
T.  HaieD,  34  MIm.  34,  69  fi.  Y.  Supp.  451. 

I.  Final  discharge  of  prisoner. 

spean  that  the  priaoner  is  unlawfully  imprisoned  or  restrained  in  his  liberty, 
or  judge  must  make  a  final  order  discharging  him  forthwith.  If  it  appear 
I  lawifully  imprisoned  or  detained,  and  is  not  entitled  ta  be  bailed,  the  court  or 
et  make  a  final  order  dismissing  the  proceedings.  A  final  order  made  in  a  pro- 
rougbt  on  behalf  of  a  person  imprisoned  or  detained  in  any  of  the  state  hospitals 
i  in  section  forty  of  the  insanity  law,  or  in  the  Matteawan  State  Hospital  or 
imemora  hospital  for  insane  convicts,  shall  be  conclusive  evidoioe,  upon  a  hear- 
y  subsequent  proceeding  involving  the  detention  of  the  same  person,  of  all  the 
iimined  by  the  court,  unless  such  final  order  shall  otlienrise  specify. 

o.-'Oods  ear.  prao.,  f  2043:  oriabi*lty  nriaed  [rom  R.  S..  pt.  S.  di.  S,  tit.  1. 1  A3. 

:.  Habeas  corpus  after  certiorari. 

bstanding  a  writ  of  certiorari  has  been  issued  or  returned,  as  prescribed  in  this 
le  court  or  judge  before  which  or  whom  it  is  returnable  may  issue  a  writ  of 
>rpus,  which,  in  all  respects,  is  subject  to  the  foregoing  provisions  of  this  article 
a  the  latter  writ.  If  the  court  or  judge  refuses  &  writ  of  certiorari,  or  upon  the 
ereof  refuses  to  discbarge  the  prisoner,  the  latter  may  claim  and  is  enritled  to 
)f  habeas  corpus,  as  prescribed  in  this  artiole. 

Du— CodadT.  proe..f  3044;ariclullrnnFl*ed(ioinRS..  p(.  3,  ab.  9,  tit.  1.  It>3. 


1.1  ^: 


,V      ' 


fl'ldeir^aflS  CIVIL  practice  act  art.  77 

i  mnL  Bail  on  certiorarL 

:  If,  upon  the  return  to  a  writ  of  certiorari,  issued  as  prescribed  in  this  article,  it  appears 
that  jthe  person  imprisoned  or  detained  is  entitled  to  be  bailed,  the  court  or  judge  must 
make  a  final  order  fixing  the  siun  in  which  he  is  to  be  admitted  to  bail,  specif3ring  the 
court  and  the  term  thereof  at  which  he  is  required  to  appear,  and  directing  his  discharge 
upon  bail  being  given  accordingly,  as  required  by  law.  If  sufficient  bail  is  immediately 
x^c^ted,  the  court  or  judgment  must  take  it;  otherwise,  bail  may  be  given  afterwards,  as 
piesoribed  in  this  section. 

Upon  the  production  of  the  order,  or,  if  it  was  made  by  a  court,  of  a  certified  copy 
tiiereof,  to  a  justice  of  the  supreme  court,  or  to  the  county  judge  or  special  coimty  judjge 
of  the  coimty  where  the  prisoner  is  detained,  the  judge  must  take  the  recognizance  of 
the  prisoner,  with  two  sureties,  in  the  sum  so  fixed,  conditioned  for  the  appearance  of 
the  prisoner,  as  prescribed  in  the  order.  Each  person  offering  himself  as  a  surety  must 
show,  by  his  oath,  to  the  satisfaction  of  the  judge,  that  he  is  a  householder  in  the  coimty 
and  worth  twice  the  sum  in  which  he  is  required  to  be  bound,  over  and  above  all  demands 
against  him.  It  is  not  necessary  that  the  prisoner  should  appear  in  person  before  the 
judge  to  acknowledge  the  recognizance;  but  it  may  be  acknowledged  by  the  prisoner, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  county. 

Derlratloia.— Code  dv.  pioe.,  IS 2045.  2040.     ft  2045,     pwt  of  ft  43.    ft  2046,  w  am.  by  L.  1895,  oh.  940;  orisLnall^ 
OfiglDaUy  revised  from  R.  8..  pt.  3,  ch.  9,  tit.  1,  |  54.  and     reviied  from  R.  S..  pt.  3,  oh.  9.  tit.  1.  ft  55. 

§  1266.  Discharge  of  prisoner  bailed. 

The  judge  must  immediately  file  the  recognizance  with  the  clerk  of  the  court  before 
which  ^e  prisoner  is  bound  to  appear.  He  must  also  make  a  certificate  upon  the  order 
or  the  certified  copy  thereof  to  the  effect  that  it  has  been  comphed  with.  Upon  produe^ 
tion  of  the  certificate,  the  prisoner  is  entitled  to  his  discharge  from  imprisonment  for  any 
cause  stated  in  the  return  to  the  certiorari. 

B«tffatlQii. — Code  oiv.  proo..  ft  2047;  originaUy  reviaed  from  R.  S.,  pt.  3.  oh.  9,  tit.  1.  ft  50. 

§  1266.  Service  of  final  order  for  discharge. 

A  final  order  to  discharge  a  prisoner,  made  as  prescribed  in  this  article,  may  be  serred 
in  like  manner  as  an  injunction  order,  and  when  so  served,  it  may  be  enforced  in  the 
same  manner  as  a  final  judgment  in  a  civil  action,  except  where  special  provision  for  its 
enforcement  is  otherwise  made  in  this  act.  Where  such  an  order  directs  a  discharge  xxpon 
'  giving  bail,  the  service  thereof  is  not  complete  until  service  of  the  certificate,  or  other 
proof  prescribed  by  law,  showing  that  bail  has  been  given  as  required  thereby. 

DwlTBtioii. — Code  civ.  proc.,  ft  2048.    First  aentenoe  omitted  ac  umieoesaary. 

§  1267.  Enforcement  of  order  for  discharge. 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  prescribed  in  this  article, 
may  be  enforced  by  the  court  which,  or  the  judge  who,  made  the  same,  by  attachment, 
as  for  a  neglect  to  make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  effect.  A  per- 
son giulty  of  such  disobedience  forfeits  to  the  prisoner  aggrieved  one  thousand  two  him- 
dred  and  fifty  dollars,  in  addition  to  the  damages  which  the  latter  sustains. 

DeiifBtioil.-- Code  dv.  proo..  ft  2049;  origiiuaiy  reyiaed  from  R.  8.,  pt.  3,  ch.  9,  tit.  1,  ft  57. 

§  1268.  Final  order;  ai^cation  of  provisions  relating  to  actions. 

The  final  determination  of  the  rights  of  the  parties  is  styled  a  final  order.  The  pro- 
visions of  this  act  relating  to  amendments,  motions  and  intermediate  orders,  in  an  action, 
are  applicable  to  similar  acts  in  such  a  special  proceeding,  except  where  special  provision 
is  otherwise  made  therein,  or  where  the  proceeding  is  repugnant  to  the  object  of  the  state 
writ  or  the  mode  of  procedure  thereunder. 

DotHbIIoii. — Code  <ar.  proo.,  ft  1997.   OriginaUy  appli'  N.  Y.  Supp.  993:  People  ex  rel.  Hfttch  ▼.  Lantry,  88  App. 

cable  to  all  state  writs.  ^^^'  ^^<  85  N.  Y.  Supp.  193. 

Bercrenem.— Amendments  cenerally.  C.  P.  A.,  ftft  105-  Amendmeiit  of  petttton.— People  ex  reL  Brooklyn 

112.  150,  and  cases  dted:  motions  and  orders  generally.  El.  R.  Co.  v.  Assessors,  10  App.  Div.  393.  41  N.  Y.  Supp. 

Id    ftft  113-119,  127-132.  769;  People  ex  rel.  Benedict  v.  Roe,  25  App.  DIt.  107,  49 

in  fenerml.— People  ex  rol.  N.  Y.  C.  4  H.  R.  R.  Co.  v.  N.  Y.  Sunp.  227. 

Budlons.  25  App.  ifiy.  373,  49  N.  Y.  Supp.  484;  People  AmendnMnt  of  penmptory  writ.— People  ex  roL 

ex  rel.  McDonald  v.  Clausen.  60  App.  Div.  286.  289,  68  Hasbrouck  ▼.  Supervisors,  135  N.  Y.  522. 
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tmprisoiuiieiit  of  prisoner  after  discharge. 

ho  bae  been  discharged  by  a  filial  order  made  upoD  a  writ  of  habeas  corpus 
sued  Bs  prescribed  in  this  article,  shall  not  be  agun  imprisoned,  restrained, 
tody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the  same  cause,  in 
oUowing  cases: 

I  has  been  discharged  from  a  coounltment  on  a  criminal  charge;  and  is 
imitted  for  the  same  offence,  by  the  lawful  order  or  other  mani^te  of  the 
he  was  bound  by  recognizance  to  appear  or  in  which  he  has  bcMi  indicted 
}T  the.  same  offence. 

has  been  diachai^ed  in  a  criminal  cause  for  defect  of  proof  or  for  a  mate- 
Jie  commitment;  and  is  afterwards  arrested  on  sufficient  proof,  and  com- 
kwful  mandate  for  the  same  offence. 

has  been  discharged,  in  a  civil  action  or  special  proceeding,  for  an  illegality 
it,  final  order  or  other  mandate,  as  prescribed  in  this  article;  and  is  after- 
led  by  virtue  of  a  lawful  judgment,  final  order  or  other  mandate,  for  the 

action. 

has  been  discharged,  in  a  civil  action  or  special  proceeding,  tnaa  imi^isoD- 
i  of  an  order  of  arrest;  and  is  afterwards  taken  in  execution  or  other  final 

same  action  or  special  proceeding,  or  arrested  in  another  action  or  special 
er  the  first  was  discontinued. 

judge,  or  any  other  person,  in  the  execution  of  a  judgment,  order  or  other 
bherwise,  knowingly  violates,  causes  to  be  violat^,  or  assists  in  the  vio- 
ection,  he,  or  if  the  act  or  omission  was  that  of  a  court,  each  member  of 
iting  thereto,  forfeits  to  the  prisoner  aggrieved  one  thousand  two  hundred 
IS.  He  is  also  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
led  by  fine  not  exceeding  one  thousand  dollorsj  or  by  imprisonment  not 
nonths,  or  by  both,  in  the  discretion  of  the  court. 

da  mv.  pmo..  i{  2050,  20S1.  f  20S0.  "For  tka  udM  eHai«."-~auUaa  r.  Butlar.  7t  MIm, 
nm  R  a,  pt,  3,  sh.  9,  tit.  1.  t  B9      351,  133  N.  Y.  Bupp.  93S. 

rnad  tnim  B~  S..  pt.  S.  oh.  S,  tit.  1.         BOMt  af  »  dbehMw. — HiaiU  v.  Pukv,  11  Apn.  Div. 
"•"  '"N.Y.Supp.BsSiPoopltfoiniLyomigT.StoQt.  10 
7,  31  NTY.  Supp.  Ill,  mffd..  Hi  nTY.  flOS;  Sutlal 
r,  74  Miaa.  2S1.  133  H.  Y.  Supp.  936;  Pwp[a  ax 
.— 1[  V.  Oiut.  13  CIt.  Pnu.  Rap.  1S3. 
HnpUlnt.— Sutton  v.  Butiv.  74  Mud.  261. 133  N.  Y. 
t.  TOO. 

ocealing  prisoner  to  avoid  writ. 

nng  in  his  custody,  or  under  his  power,  a  person  entitled  to  a  writ  of 
or  a  writ  of  certiorari,  as  prescribed  in  this  article,  or  a  person  for  whose 
habeas  corpus  or  a  writ  of  certiorari  has  been  duly  issued,  as  prescribed 
who,  with  intent  to  elude  the  service  of  the  writ  or  to  avoid  the  effect 
trs  the  prisoner  to  the  custody,  or  places  him  under  the  power  or  control 
M>Dceals  him,  or  changes  the  place  of  his  confinement,  is  guilty  of  a  misde- 
ipon  conviction  thereof,  shall  be  punished  as  specified  in  the  last  section. 
10  knowingly  assists  in  the  violation  of  this  section  is  guilty  of  a  misde- 
ipon  conviction  thereof,  shall  be  punished  as  specified  in  the  last  section. 

ds  nv.  p™.,  II  3052.  2053.  I  2052.  roturn  to  writ,  C.  P.  A.,  1  1 24*r  PM*™  conoeiJlln  panoa 

nn  R.  &.  pt.  3.  eta.  8.  tit.  I,  )f  SI.  S3,  aatitlad  to  writ  of  bab»m  ooipua  Co  avoid  ^rriet  to  writ 

I  20S3,  orJoDtUy  nviiad  fn>m  R.  B..  (Uilly  ol  nuHtamsMiin.  peoal  L.  1  ITSS. 

AS.  Crtmlul  lUMIftT.—PaopI*  «  rel.  Billotti  v.   New 

ity  of  p«non  mmd  to  ob«y  ud  make  York  JuvenUa  Aao..  ST  App.  biv.  383,  OS  N.  Y.  Supp.  270. 

irraut  to  bring  up  prisoner  before  writ  issued, 
leara,  by  proof  satisfactory  to  a  court  or  judge  authoiiied  to  grant  either 
jTBOD  is  held  in  unlawful  confinement  or  custody,  and  that  there  is  good 
ve  that  he  will  be  carried  out  of  the  state,  or  suffer  irreparable  iojury, 
be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of  certiorari,  the  court 
issue  a  warrant,  reciting  the  facts,  directed  to  a  particular  ^eriff,  or  gen- 
heriff  or  constable,  or  to  a  person  specially  designated  ther^;  aiid  c<mi- 
to  take,  and  forthwith  to  bring  before  the  court  or  jtu^,  the  prisoner, 
h  according  to  law.  If  the  warrant  is  issued  by  a  court,  it  must  be  under 
f;  if  by  a  judge,  it  must  be  under  his  hand. 


CIVIL  PRACTICE  ACT  art.  77 

M>f  specified  in  this  section  is  alao  sufiScient  to  justify  an  arrest  of  tiie 
le  prisoner  in  his  custody,  as  for  a  criiiunal  offence,  committed  in  taking 
1,  the  warrant  must  also  contain  a  direction  to  arrest  that  person  for 

.  cdv.  proa..  II  2054,  2055;  oiicmsUy  i«viMd  rrom  R.  3..  pt.  3.  eh.  B.  tit.  1.  ||  S5.  SB,  ntpto- 

■.ntitm  of  warrant  granted  before  writ 

other  person  to  whom  the  warrant  is  directed  and  delivered  must  exe- 
Qg  the  prisoner  therein  named,  and  also,  if  so  commanded  in  the  warrant, 
detains  him,  before  the  court  or  judge  issuing  it;  and  thereupon  the  per- 
e  prisoner  must  make  a  return,  in  like  mianner,  and  the  like  proceedings 
IB  if  a  writ  of  habeas  corpus  had  been  issued  in  the  first  instance. 

>dv.prao..f  2050;  origiiiiillynTued  from  it.  3..  pt.  3,  di.  9,  tit.  I,  {  ST. 

eedings  to  punish  offender. 

having  the  prisoner  in  liie  custody  is  brought  before  the  court  or  judge 
1  offence,  he  ia  entitled  to  be  examined,  and  must  be  committed,  bailed 
r  the  court  or  judge  as  in  any  criminal  case  of  the  same  nature. 

idT.  proa.,  I  2057;  oriffiull]'  nnsed  from  H.  S..  pC,  3,  ch.  9,  tit.  1,  |  S8. 

Mils  in  cases  under  this  article. 

y  be  taken  from  an  order  refusing  to  grant  a  writ  of  habeas  corpus  or  a 
,  as  prescribed  in  this  article,  or  from  a  &na1  order,  made  upon  ihe  return 
x>  discharge  or  remand  a  prisoner  or  to  dismiss  the  proceedings.  Where 
de  to  dischai^e  a  prisoner  upon  his  giving  bail,  an  appeal  therefrom  may 
bail  is  given;  but  where  the  appeal  is  taken  by  the  people,  the  discharge 
ipon  bail  shall  not  be  stayed  thereby.  An  appeal  does  not  lie  from  an 
rt  or  judge  before  which  or  whom  the  writ  is  made  returnable,  except  as 
9  section. 

I  civ.  Otoe..  1 2058;  orUlnilly  nvisad  App.  Dhr.  533.  06  N.  Y.  Supp.  371;  Fsopls  ei  nL  B^Mrt 

».  lie  1. 1  09.       ,  V.  Ktimr.  205  N.  V.  W;  People  ei  nl.  KsUor  t.  Mom  S 

.— Peqpta  ax  mL  Hubert  v.  Kumt,  App.  Div.  41*.  39  N.  Y.  Supp.  ABO:  People  oi  nl.  Wctod- 

S5  N,  Y.  Supp.  274.  buiy  t.  Heodiiok.  168  App.  Div.  553.  153  N.  Y.  Supp.  183; 

-Mmtter  of  LiineD.  M  N.  Y.  393;  Mktur  of  Sonfford,  SB  Bun  320.  12  M.  Y.  Supp.  943: 

T.  Duiyee,  18S  N.  Y.  440,  nva.  109  People  «  raL  CuRia  v.  Kidney.  225  N.  Y.  209. 

ial  by  people. 

>m  a  final  order  di&chai^;ing  a  prisoner  committed  upon  a  criminal  ac- 

I  the  affirmance  of  such  an  order,  may  be  taken  in  the  name  of  the  people 

general  or  the  district  attorney. 

I  oiv.  pnc,,  1 3050;  orlvuklly  leviesd  N.  Y.  SOT;  Matter  of  Quinu,  2  App.  Div.  103,  37  N.  Y. 
B.  tit.  1,  H  70.  71,  8uop.  534;  People  v.  Certai,  "'  ■^-  '*■ 


Supp.  534;  P> 


upon  appeal. 

>ner  who  stands  charged,  upon  a  criminal  accusation,  with  a  bailable 
ected  or  intends  to'  take  an  appeal  from  a  final  order  dismissing  the  pro- 
lit^  him,  or  otherwise  refusing  to  dischaige  him,  made  as  prescribed  in 
court  or  judge,  upon  his  application,  either  before  or  after  the  final  order, 
lotice  to  the  district  attorney  as  the  court  or  judge  thinks  proper,  must 
udng  the  sum  in  which  the  applicant  shall  be  admitted  to  bail  pending 
thereupon,  when  his  appeal  is  perfected,  he  must  be  admitted  to  bul 

MiiT,  pn»..  |2O0O;orl(in)myTeviaad  Ball  franUfl.— People  ex  rel.  Meabr  v.  Baker,  ISV- 
,  {  1,  in  part.  App.  Div.  471,  124  N.  Y.  Supp,  47. 

n  of  bail  on  appeal. 

nee  for  that  purpose  must  be  conditioned  that  the  prisoner  will  appear 
!  appellate  division  of  the  supreme  court  to  be  held  at  a  time  and  pUcfr 
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lated  in  the  order  and  abide  by  and  perform  the  judgment  or  order  of  the  appellate 
It  must  be  taken  and  approved  by  a  justice  of  the  supreme  court,  or  by  the 
or  judge  from  whose  order  tie  appeal  is  taken,  or  by  the  county  judge  of  the  county 
lich  the  order  was  made.  In  all  other  respects,  the  proceedings  are  the  same  as 
ibed  in  this  article,  where  it  appears,  upon  the  return  of  a  writ  of  certiorari,  that 
risoner  is  entitled  to  be  admitted  to  baU. 

raUaii.— Code  av.  piw..  (3W(1;  M  •m.  by  L.  1SS5.  oh.  SIS:  orisiiultv  nviaed  Irom  L.  1S73,  ob,  663. 1 1,  in 

.278.  Appeal  to  court  erf  appeals. 

lere  a  prisoner  who  stands  charged  with  an  offence,  specified  in  the  laat  section, 
erfected  an  appeal  to  the  court  of  appeals  from  a  final  order  of  the  supreme  court 
ing  an' order  refusing  his  dischai^,  or  reversing  an  order  granting  his  discharge, 
ourt  from  whose  order  the  appeal  is  taken,  or  a  judge  thereof,  must  admit  him  to 
ipon  his  application,  as  prescribed  in  the  last  section;  except  that  the  recognizance 
be  conditioned  to  appear,  at  a  teim  of  the  appellate  division  of  the  supreme  court 
which  the  appeal  is  t^cn,  to  abide  by  and  perform  He  judgment  or  order  made  after 
letermination  of  the  appe^. 


App.  IMv.  91S.  135  nTY.  Snpp,  a»t. 

L279.  Custody  of  prisoner  pending  baiL 

lere  the  sum  in  which  a  prisoner  shall  be  admitted  to  bail  has  been  fixed,  as  pre- 
'd  in  either  of  the  laat  two  sections,  he  must  reouun  in  the  custody  of  the  sheriff  of 
ounty  in  which  he  then  is,  until  he  is  admitted  to  bul,  as  therein  prescribed;  or, 
does  not  give  the  requisite  biul,  until  the  time  to  appeal  has  expired  or  the  appeal 
poeed  of,  and  the  further  direction  of  the  court,  made  thereupon. 

nUan.— Codedv.pnc.f  2ae3;oriaiiuilvnTiHlln>niL.  IS71,  ob.  863. 1 1.  ia  put. 

L280.  Bail  valid  for  adjourned  terms.' 

lere  no  order  or  other  direction  of  the  court,  relating  to  the  disposition  of  the 
ner  is  made  at  the  term  specified  in  a  recognizance,  given  as  prescribed  in  section 
«  hundred  and  seventy-seven  or  twelve  hundred  and  seventy-eight  of  this  act,  the 
;r  is  deemed  adjourned  without  an  order  to  that  effect  to  the  next  term  of  the  ap- 
:e  divi^on  of  the  supreme  court  to  be  held  in  the  sfune  department;  and  thereafter 
ch  Buccesaive  term  until  such  an  order  or  direction  is  made.  The  prisoner  is  bound 
tend  at  each  successive  term  of  the  appeUate  dividon;  and  the  recognizance  is  valid 
is  attendance  accordingly  without  any  notice  or  other  formal  procaedings. 

IraUon.— Coda  mr.  proo.,   |3064.  H  am.  by  L.  1S»6.  flb.  9M. 

L281.  DeUreiy  of  copy  of  mandate  or  other  authority. 

officer  or  other  person  who  detains  any  one  by  virtue  of  a  mandate  or  other  written 
trity  must  deliver,  upon  reasonable  demand  and  tender  of  his  fees,  a  copy  thereof 
ly  person  who  applies  therefor,  for  the  purpose  of  procuring  a  writ  of  habeas  corpus 

writ  of  certiorari  in  behalf  of  the  prisoner.  If  he  knowingly  refuses  so  to  do,  he 
ts  two  hundred  dollars  to  the  prisoner. 

Iratton.— Code  dv.  pn«.,  {  2065;  orUiully  reviaed  Crom  R.  8.,  pt.  3.  ch.  9,  tiL  1.  1  73. 

L288.  AppUcatioa  of  articla  to  other  writs  of  habeas  corpus. 

eept  as  otherwise  expressly  prescribed  by  statute,  the  provisions  of  this  article  apply 
id  regulate  the  proceedings  upon  every  common  law  or  statutory  writ  of  habeas 
18,  as  far  as  they  are  applicable;  and  the  authority  of  a  court  or  a  jud^  to  grant 
a  writ,  or  to  proceed  thereupon,  by  statute  or  the  common  law,  must  he  exercised 
nformity  to  this  article  in  any  case  therein  provided  for. 

InliMi.— Code  or.  prwi..  I  3066.    1  3066,  oiup-  BafcrciKna.— Hibeu  «irpiu  to  determioe  custody  of 

L  lubalitute  for  R.  B..  pt.  3,  ch.  ft,  lit.  1,  f|  73.  86.  cMU,  domestic  relMion«  1.,  t  70;  for  child  deltunBd  by 

0*.  pioc..  if  1091.  3007.  omitted  uunnecEiBUy  u  Shaken,  Id.,  )  71;  hobeu  tnrpua  far  lekef  of  penoD  oan- 

ta  am  ■bolufaBd  eioept  writ  of  babeag  corpus  and  fined  in  an  ingtitution  tm  the  mane,  ioaanity  1.,  [  93;  fot 

ah  to  ioquiie  into  tha  eaaaa  of  detentioit  of  perwiD  penona  in  cuatody  ni  meDtai  defcclivea.  menul  deficiency 

1m  initi  to  avirid  diiplication  of  matvriat  in  code  civ.  Inasnlty    law. — People  v.  OtilengncsD.   IM  N.  Y. 

H  lMl-2007.  Supp.  965. 


LE  78 
troceeding 


The  relief  heretofore  obtained  by  such  writ 
edure  shall  hereafter  be  obtained  by  an  order 
my  statute  reference  is  made  to  a  writ  of 
'efening  to  »  writ  of  ceriJorari  as  regulatod 
^een  of  tJie  code  of  civil  procedure,  shall  be 
vided  In  thia  article,  and  the  relief  ^ven  by 
tie  obtained  by  an  order  ae  provided  in  this 


ODOB  (BT.  proo-.  bqt  to  tba  QweiA]  lorm  of  nueC  thsrv 
praTtdtd  for.  Id  ths  tu  Imw  tbs  oerlionri  mooafdlnc 
might  wbU  b«  %a  mfltion,  m  it  ia  ft  prooflAdlni  to  nriew  d« 
novo  and  Dot  ■  miew  h  ii  ooatemplmtad  in  tha  soda 
prtwaadioc   8«a  Ui  law.  H  W,  t7,  IW,  30O.  ZeO-aeS. 


le  is  granted  to  review  the  determination  of  a 
>f  the  following  cases  only: 
Tit  of  certiorari  is  expressly  conferred,  or  the 
a  statute. 

leued  at  common  law,  by  a  court  of  general 
r  the  power  of  the  court  to  grant  the  same, 

II  IBB,  ZOO;  procsdun  on  ravisw  of  mm«bho(»  lot  pur- 
POM  ol  (BBonl  tumtioii,  Id..  H  380-306. 

Object  •■d  MOP*.— PeoDli  ax  laL  oorwin  t.  Wahar, 
eS  N.  Y.  40S:  Paopla  a  raLBmmd  Ato.  R.  Co.  r.  BmkJ 
of  Paifc  Comia..  sf  N.  Y.  S7;  Psopla  bk  nl.  TnuUM,  Ms. 
V.  Bo«d  of  Bupaniwn,  131  N.  Y.  4SS;  Ptoph  u  nL 
Copoutt  T.  Botud  of  Hadth,  140  N.  Y.  1;  Panda  a  i^ 
Oorla  T.  Mutin.  143  N.  Y.  3U;  PupU  (s  nL  H^hMUs 
S.  Co.  *.  Barinr.  IBl  N.  Y.  417,  4So.  iwn.  B  App.  Dir. 
366, 3»  N.  Y.  Siwp.  CSSi  ?M«I*  M  id.  Kamady  v.  Bi^r. 
Ue  N.  Y.  47.  raTE.  SS  App.  TAv.  3TB,  06  N.  T.  Sup. 
~'  1;  HMtar  of  Stasdud  Htulithio  Co..  313  N.  Y.  1% 


CERTIORARI  PROCEEDING 

;  Ptopb  1  nl.  Ttmor  t.  Woodnifl.  H  App.  «x  rgL  Stewuil  v,  BMrot 

t.  BuDD.  aOSj  Psople  ex  raL  Albot  t.  PooL  10  App.  Dit.  SSa.  68  N.  1 

MS,  n  a.  Y.  3upp.  lOM;  FMpt*  a  t«L  v.  Hoffnuio,  IBS  N.  Y.  4 

>=-ii  Co.  ▼.  Fettoar,  81  App.  Drr.  IIS.  81  N.  Y.  Bupp.  8S4;  Faople 

PH^Ie  a  nl.  Bttmaaaa  v.  Grauie.  93  IGQ  App  Div.  901,  1^  > 


,  S7  N.  Y.  Supp.  173;  P«v)s  «  nl.  N«r  FSU^boni  7.  TnuMn, 

R.  R.  Co.  V.  Blook,  ITg  App.  Div.  351,  Supp.  168;  PHipla  n  nL 

>p.  Ml;  F»pla  n  rd.  Oxs  v.  Lohnu.  M  EKt.  B93.  SO  N.  Y,  Supp. 

I.  Y.  Bupp.  IM:  Faople  n  nl.  Saviics  t.  Co.  t.  Itulroad  Comn..  3 

th,  31  Bub.  344.  13  Abb.  Pr.  88.  MS,  afld.,  1S8  N.  Y.  711 

UkBU  •nr  kr  a  itatala.'*    People  «  S4  App.  Div.  aoe.  71  N 

lihlo.  228  K.  Y.  300.  nn.  ISS  App,  Div.  Onnit  t.  BtiUinn.  7G  Ap[ 

Supp.  aiO.  Matur  oT  Cup,  ITS  App 

tt*  trun  •ttw  wrib  or  Mrttotwrl.—  nffd,  221  N.  Y.  atS;  Pk 

CidHM-  L^U^  Co.  V.  FeitDsr,  SI  App.  Hun  SZQ;  Feopk  ox  nl.  N 

I.  Y.  Supp.  78:  PBoiila  ca  nl.  HMUunc  v.  of  HsilCta,  S8  Hun  SM. 

•e.  24.  MN.  Y.  Supp.  4S1.  nL  Fran  Co.  v.  Mutin.  ; 

■■M«unuiti.~P«i^e  «  nl.  Church  of  nfld.,  142  N.  Y.  228;  P« 

--"  N.  Y.  971:  "    "  "   "   -" 


>..  M4  N.  Y, 

■ "   ~      ■  ■   ~  r.  497: 


M4,  SS  U.  Y.  Bupp.  048:  1&3  N.  Y.  370;  Pnop^  n 

UMonne  v.  ratner.  44  App.  Div.  39,  60  Y.  47:  nvi.  53  App.  Div. 

114;  Psople  ax  nl.  KeadiU  v.  FtUner.  SI  «  raL  North  v.  Fwtbwn 

e4  N.  Y.  Supp.  675;  PSmls  m  nl.  N.  Y.  ei  nl,  D..  L.  *  W.  H.  Co 

Co.  *.  Fdtnn,  SS  App.  Div.  S44,  67  N.  Y.  M2.  3&  S.  Y.  Bupp,  sao, 

ipla  ei  nl.  Uttmui  v.  Wtlb.  Si  App.  Div.  nl.  Tnyn  t.  Lautmbuli 

Bupp.  309:  Psopla  u  nl.  Roeheitar  TuL  Bupp.  1117;  Poople  ei  nl 

13  App.  Div.  44,  88  N.  Y.  Bupp.  11:  Psipla  Div.  1,  48  N.  Y.^upp.  sa 

■n  Thnad  Co.  v.  P*itB«r,  30  Wan.  Ml.  («■  of  Havsntnw.  23  Apr 

•.  321:  Peqpla  u  nl.  Cnne  v.  Hahlo.  190  Psopla  ai  nl.  Everett  v. 

;  170  tt.  Y.  Supp.  M3.  N.  Y.  Bupp.  463;  People 

•wn  umbhU.— People  ei  nL   Onaid&  Feemey,  43  App.  Div.  37 

'.  SnpMvlwn.  51  N.  Y.  442;  Nao  Yoik  ex  rd.  Dumuy  v.  Vu  All 

itoiy  V.  RooUiDd  Coiutr.  212  N.  Y.  311,  Supp.  461;  People  ei  nl 

Div.  456,  144  N.  Y.  Supp.  563;  Feoplg  bi  329,  6fi  N.  Y.  Supp.  837; 

YiUice  of  Nev  Itoalw[b.  17  App.  Div.  eoo,  03  App.  Div.  43S,  7 

hlpp.  830;  People  ei  nl.  While  v.  ClintaD,  v.  Murphy.  SS  App.  Div. 

179,  SI  N.  Y.  Bupp.  US:  MatMr  of  lue-  ei  nl.  U«k  v,  Burt,  OS 

Div.  4.  63  N.  Y.  &pp.  071:  People  ei  nL  6ST,  aSd..  170  N.  Y.  630 

m  Auditora.  33  App.  Div.  277.  58  N.  Y.  fovie,  66  App.  Div.  408, 

Jple  ex  nL  Oorr  v.  Sofaoonovai,  48  App.  nL  Punall  v.  SimOPaOQ.  i 

1.  Y.  Bam.  137;  Peopla  a  nL  Martin  v.  967:  MiWer  of  Walker  i 

MMv.  S7  Api^IMv.  ISS,  07  N.  Y.  Su|^  74  S.Y^  ^p^.  M;  Pecipli 


. ,  J7  App.  Di 

. ji  rel.  Ltf  toer  v.  fiipple.  109  App. 


waHc — Paaple  ex  nl  Maror,  i 


^ 


oNuhy  V.  tl 
49:  Matter 


ip.7S 
Max 


N.  Y.  Supp.  360;  Jordan  ' 
V.      119,  3S1^Y.  Supp.  247:  F 

iSiL     07  Mue.  S30,  li4  N.  Y. 


P.  A..  If  680,  681-634.  Ion,  32  App.  Drv.  1TB, 

oCMdtOK.''— Pwple  ei  Id.  D.,  L.  ft  W.     ei  id.  "     -     '       — 


U^t  V.  BUimir.  169  N.  Y.  102;  People 

Gianting  of  certionri  in  dvil  cases. 

ui  Older  cannot  be  granted  to  review  a  deteiminatioii 

,  in  a  civil  action  or  Bpeciat  proceedii^,  by  a  court  o 

iord. 

R.  Co.  V.  County  Court.  I 

642.  38  N.  Y.  Sup-   ""^ 

-'    -         DrS 

Thays 


Limitatloa  upon  granting  certiorari  orders. 

I  otherwise  expreesly  prescribed  by  statute,  a  certiorari 

'  the  following  caoes: 

iew  a  determination  which  does  not  finally  determine 

t  to  the  matter  to  be  reviewed. 

the  detennin&tion  can  be  adequately  reviewed  by. an 

body  or  officer. 

the  body  or  officer  making  the  determination  is  e 
ehear  the  matter  upon  the  petitioner's  application;  i 
red  was  made  upon  a  rehearing,  or  a  reheaiing  has  b 
h  tiie  petitioner  can  procure  a  rehearing  has  elapsed. 

-Code  dv.  ptoo..  (2133.  Supp.   137;  Peopla  ax  ni 

0.— Paopfa   ax   nl.    Steward   v.  diMtar,  67  App.  Div.  131 

.  160  ri.  Y.  203,  aS(.  40  App.  ei  nl.  Oyiter  Bay  v,  W 

.  94:  People  ax  nL  Uvalde  A.  P.  M.  Y.  Btspp-  1044;  Matta 

t.  TO;  People  ex  nL  Benahao  v.  v.  ^niianu,  152  App,   Dl 

91,  48  N.  Y.  Bupp.  SB2:  People  Fei^  ex  rel.  Pennaytvai 

rer.  IS  App.  Dtv.  589.  60  N.  Y.  Comm.,  181  An>.  Uv.  141 


£{  1287-1290  CIVIL  PRACTICE  ACT  art.  77 

H  Mi».  ZB7,  lid  N.  Y.  Supp.  28:  MatMc  of     reYf.  99  App.  Div.  260,  M  N.  Y.  8iipp.  684:  MMMr  « 


PennayLvuia  Gu  Co..  103  Miac.  37.  left  N.  Y.  Supp.  T&ylor  A  AUeii.  &  App.  Div.  305.  40  N.  Y.  Supp.  SSS; 

820;  People  oi  rol.  AmBriosn  C.  Ii  D,  Co.  v.  Wempls,  80  Poopk  ex  reL  W»l™ih  v.  O'Brien,  112  App.  Div.  87.  97 

Hun  226.  14  N.  Y.  Sunn,  gfifl.  afld..  129  N.  Y.  558^  Pupls  N.  Y.  Supp.  1115;  People  a  reL  Uvalde  Aiphtlt  F.  Co. 

«  TsL  Eduon  Elect.  III.  Co,  v.  Wemple.  61  Huo  53,  IS  v.  SeiuaiiD,  168  App,  Div.  870.  164  N.  Y.  Supp.  53S: 

N.  Y.  Supp.  711,  ravd.  on  Dtbei  cmuiidi,  120  N.  Y.  664:  Muter  of  Citp.  179  App.  Div.  387,  166  N.  Y.  Supp.  2- 

People  ei  reL  CottoD  Oil  Co.  v.  Wemple,  81  Hun  83,  15  iifld.,  221  N.  Y,  043:  People  ei  ibI.  Benedict  v.  D<mi 


People-- _     ._.. 

N.  V.  8umK  446,  effd..  131  N.  Y.  64.  aoil,  28  Hun  328;  People  ei  reL  SonUlonl  v,  Sledmu, 

I.— Matter  of  De  Camp.  151  N.  Y.  557:  People  ST  Hun  280.  10  N.  Y.  Supp.  7S7. 

.,  L.  A  W.  R,  Co.  V.  County  Court,  152  N.  Y,         9aperTlMri.~People   e>   reL    Oueroaey   v.    aomen,. 

pie  a  reL  Smith  v.  Hoffman,  186  N.  Y.  462,  163  App.  Dl».  S13.  1»0  N.  Y.  a«op.  781. 

i  §  1287.  Court  by  which  order  granted. 

A  certiorari  order  can  be  granted  only  out  of  the  Hupieme   court,   except  in  a  case 
i  where  another  court  is  expressly  authorized  by  statute  to  grant  it. 

VartfBttoa.— Code  dv.  ptoo.,  {213B:  M  am.  by  L,         Jart«4ka*n   OC    «MIDty  «ontt  under    liquor   tax 
18S9.   eh.    M6.  Uw.— People  v.    Sloeun.  161  An>-  ^V-  '33.  144  N.  Y. 

Supp.  556. 

^  §  1288.  Limitatioa  <^  time  for  order. 

^.  Subject  to  the  providons  of  the  next  section,  a  certiorari  order  to  review  a  detcmunation 

U  must  be  granted  and  served  within  four  calendar  months  after  the  determination  to  bo 

^'  reviewed  becomes  final  and  binding,  upon  the  petiti<Hier  or  the  person  whom  he  ropresenta, 

Sj.  either  in  law  or  in  fact. 

W  «..   1  312S.  8  App.  aiv.  487.  3S  N.  Y.  Supp,  608:  People  ei  reL  Tn)»- 

/  ei  rel.  Village  of  Brook-  haaen  t.  Kln«.  13  App.  Div.  400,  42  N.  Y.  Supp.  Kl; 

r.  ;  People  (n  ml.  Andrw  v.  People  ei  rel.  Scbn  v.  Wlilttet,  100  App.  DIt.  178,  91 

L>'  >,  Div.  277,  S3  N.  Y.  Snpp,  N.  Y.  Sumi.  675,  rnnl.  on  otker  imuBdh  185  N.  Y.  92:; 

S:  OH,  87  App.  Div.  50.  63  People  ei  k1.  MoCabe  v.  Bnederker,  106  App.  Div.  BS. 

Si  i  Ooehrana  v.  Town  Au-  04  fi.  Y.  Supp.  319;  City  of  Buffalo  v.  Buffaki  Oaa  Co.. 

!y;j-  lupp.  122.  82  Miic,  304.  307,  143  N.  Y.  Bupp.  716;  People  et  t*l. 

S.  Minlkic.— People  u  reL  DuouitaB  v.  Comra.  of  Polioe,  47  Bun  407;  People  ei 

Pi  WO;  People  ex  reL  Btni  nl.  McNear;  v.  Polioe  Comn.,  84  Hun  206,  19  N.  Y. 

&  Mv.  181,  47  N.  Y.  dupp.  Supp.  88;  People  e.  rel.  Goodwin  v,  Voorbia.  66  Hun  88, 

¥,'  I.  V.  Fdtner.  41  App.  Div.  20  N.  Y.  Supp.  941;  People  ei  rel.  MiUb  v.  Jutfme.  7S. 

S-  e  ai  rel.  Tabar-Pratit  AR  Bun  334,  29  N.  Y.  Supp.  157;  People  ex  rel.  Ooodwin, 

n>-  N.  Y.  Supp.  610;  People  r.  Martin,  82  Hun  1,  30  >I.  Y.  Supp.  1107. 

V>  !4.  Y.  Supp.  019.  Walvar.— People  ei   reL  O'Sbea  t.  Idirtry,   44  App. 

f2  People   ai   rel.   Cook  v.  Div.  393,  60  N.  Y,  Supp.  lOOS. 

g*  e  ei  rel,  Yoobk  v.  CoUia, 

I;  §  1289.  Giant  of  order  after  removal  of  disabilitr. 

^  The  appellate  dividon  of  the  supreme  court  may  grant  the  order  at  any  time  within- 

>  twenty  months  aft«r  the  expiration  of  the  time  limited  in  the  last  section,  where  the- 

petitioner,  or  the  person  whom  he  represents,  was  at  the  time  when  the  deteimination 

to  be  reviewed  became  final  and  binding  upon  him,  eltiter 
I;  1.  Within  the  age  of  twenty-one  yean;  or 

I'.  2.  Inaane;  or 

''.,  3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  <^  a  crimin&l 

L"  offence,  for  a  tenn  leas  than  for  life, 

|.i  D«vtTSllaD.— Code  dv,  prao..  12130.  ag  am.  by  L.  1895.   ch.   048. 

§  1290.  Application  for  order. 

,  An  application  for  the  order  muflt  be  made  by  or  in  behfUf  of  a  person  aggrieved  by 

fr  the  determination  to  be  reviewed;  must  be  founded  upon  a  verified  petition,  which  may 

5,  be  accompanied  by  other  written  proof;  and  must  show  a  proper  case  for  the  granting  of 

f?  the  order.    It  can  be  granted  only  at  a  term  of  the  appellate  division  of  the  supreme 

p  court  or  at  a  special  term,  and  the  granting  or  refusal  thereof  is  discretionary  with  the 

V?  court. 

,                          Dvrlrallon.— Code  civ.  proo..  |  2127.  aa  am.  by  L.  Supp.  1044;  People  ex  nl.  Svoat  v.  Baymond.  131  Acu.. 

1896,   ch.   »46.  Div.  160.  115  N.Y.  Supp.  275;  Matter  of  Carp,  179  App. 

BcTcrOMM.— Hotiona,  when  made  In  flnt  Judidal  Div.  387,  160  N.  Y.  Supp.  343,  aSd.,  221  N,  Y.  SlS: 

dlitrict,  C.  P.  A.,  i  116.  People  ei  rel.  Ruaaell  v.  ComuUadooere,  76  Hun  146,  27 

ApttlmttoD   of  iccOan.— Matter   of   Conrin,    I3G  N.  Y.  Supp,  548:  People  ei  rel.  Moeing  v.  Commiadonen. 

'.                      N,  Y,  245,  rev«.  84  Hun  187,  10  N.  Y.  Si™.  142;  Pemla  of  lind  Offioe,  186  App.  Div,  13B,  173  N,  Y.  Supp.  649. 

ei  nL  Kendall  v.  Feitner.  51  App.  Div.  196,  64  K.  V,  Pctttloil  to  rcTin*  MMUment.— People  ex  rel.  L. 

Bupp.  675;  People  ei  nl.  American  Thread  Co.  v.  Felt'  F.  R.  Co.  v.  City  of  BnSalo.  57  Miaa.  10,  16.  107  N.  Y. 

ner.  30  Misc.  Ml,  M  N,  Y.  Bupp.  321,  Supp.  680. 

"F«naD    >aTieTwl."— PaopU    aa    rsL    Wri^t    v,  Tviacsttan.— Matter  of  BelnuDt.  40  Miaa  133,  81 

Chapin.  104  NTY.  380:  People  aa  rei.  Foiegt  Commiasoa  N.  Y.  Supp.  280.  atld.,  33  App.  Div.  643,  82  N.  Y.  Supp, 

T.  OinpbeU,  153  N.  .Y.  51:  People  ei  nl.  N.  Y.  Eduna  IIIO;  People  ei  nl,  Moelns  v.  Commiaianera  of  Land 

Co.  V.  Willooi.  207  N.  Y.  86.  revs.  Ul  Am.  Div.  832,  138  Ofit^o,  ISO  App.  Div,  .132.  173  N.  Y.  Supp.  64B. 

N.  V.  Supp.  1031:  People  ex  rd.  Healaj  v.  Fin  Comr*.,  aeal.— Feorle  ex  ret.  HerUmei.  elo.,  R.  Co.  v.  Aaaea- 

27  App.  IHv.  530,  50 14.  Y.  Supp,  £08;  Peopla  ei  leL  aon,  6  Civ.  Proc.  Rep.  297. 

^                    OyaMT  Bay  v.  Woodruff.  «t  App.  Div.  238,  71  N.  Y.  AftUttMimf  Whtf  made.— People   ei   nL   Grout. 


'6  App.  Div.  143.  7S  N.  Y.  Bupo.  tM2;  Peopla         AppmL- 

,   _    -^  iceyiv.o 
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.— Psople  a  nJ.  Mkyor.  (tfi.  t.    MoCarthy. 

.    _.  .     ,.tt30;PBopleo.rBLFor«tCorQniU.ionv.Ciuiii»- 

■eoplau  rsl.  Bnoklyn  HeittaU     ball,  1S3  N.  Y.  SI;  People  ai  rel.  O'Cooaor  v.  Bupeiviion. 
>.  Tuiiuc  owviM  Camm.,  lOI  MLh.  10,  ISO     1G3   N.  Y.   370. 
k  §38. 

L.  Notice  of  application. 

otherwise  provided  by  rule,  the  court  to  which  the  applicfltJon  for  the  order 

in  it«  discretion,  may  require  or  dispense  with  notice.  A  notice,  when  notice  is 
',  must  be  served,  witli  copies  of  the  papere  upon  which  the  application  is  to  be 
ton  the  body  or  officer  whose  determination  is  to  be  reviewed,  or  upon  such  other 
8  the  court  directs,  as  prescribed  in  this  article  for  the  service  of  a  certiorari 
rhe  service  must  be  made  at  leaet  eight  days  before  the  application,  unless  the 

an  order  to  show  cause  prescribes  a  shorter  time.  Where  notice  is  given,  the 
:rved  may  produce  affidavite  or  other  written  proofs,  upon  the  merits,  in  oppo- 

the  application. 

m. — Code  dr.  prae.,  f  S13S.  When  imIIm  iMt  iMeauvr. — Matter  of  Lifbt.  30 

mr— Hotiooi  leDumlir,  rule*  of  dyQ  praotioe,     App.  Dir,  W,  SI  N.  Y,  Suin.  7U:  People  ea  reL  Ulater 
A  Dalann  It  Co.  v.  Simth,  it  Hun  eS. 

t.  AgalnBt  whom  order  directed. 

:der  must  be  directed  against  the  body  or  officer  whose  determination  is  to  be 
;  or  agtunst  any  other  person  having  the  custody  of  the  record  or  other  papers 
rtJficd;  or  gainst  both,  if  necessary.  Where  it  is  brought  to  review  the  deter- 
of  a  board  or  body  other  than  a  court,  if  an  action  would  lie  against  the  board 
in  its  associate  or  official  name,  it  must  be  directed  against  the  board  or  body 
lame;  otherwise,  it  must  be  directed  against  the  members  thereof,  by  their  names. 


.  11130. 


.people  ei  ml.  RailroBd  CompwiT     962;  MatMr  <rf  Tiffaay  *  Co..  SO  Him  480,  30 
>an.  97  N.  Y.  37;  People  m  fal.      "     -      — 


Clitr.— MMIw  of  Belmont,  V}  Mite.  133.  S 

Y.  Supp.  3B0,  tSd..  93  App.  Div.  S43,  82  N.  Y.  S 

iMTt. — People  m  nl.  Corwii 

;  Matter  of  Woodbine  Street 

■~l  U  B»rb.  170. 


lUoo.  Ill  N.  Y.  6S1;  People  ._  ._     . 

96  N.  Y.  4aa.  revp.  65  App.  Div.  380.  M  N. 
184:  PBiple  ei  nl  ntipbbon*  v.  TnuMe^ 
.  Div.  IBS,  37  N.  Y.  Supp.  108;  People  ei  rr' 
BMimei.  17  App.  Div.  Itl7.  43  N.  Y.  8up 
I  «  nTOrout  V.  StUinn.  7t  App.  Dlr.  M 
tupp.  333;  People  ai  idTNev  York  Cgnti 

3.  Entry  of  order. 

ionri  order  must  be  entered  in  the  office  of  the  clerk  of  the  county  designated 

rder  ae  the  county  wbrae  the  same  is  returnable,  according  to  the  command 


i.  Service  of  order. 

'}rari  order  must  be  served  as  follows,  except  where  different  directions  respect- 
node  of  service  thereof  are  given  by  the  court  granting  it: 
ere  it  is  directed  against  a  person  or  persons  by  name,  or  by  his  or  their  official 
itiea,  or  against  a  municipal  corporation,  a  certified  copy  of  the  order  must  be 
pon  each  officer  or  other  person  against  whom  it  is  so  directed,  or  upon  the  cor- 
,  in  the  same  manner  as  a  summons  in  an  action  brought  in  the  supreme  court, 
B  prescribed  in  the  next  two  subdivisions  of  this  section, 

ere  it  is- directed  against  a  court,  or  the  judges  of  a  court,  liaving  a  clerk  .i{>- 
pursuant  to  law,  servioe  upon  the  court  or  the  judges  thereof  may  be  made  by 
Krtified  copy  of  the  order  with  the  clerk. 

ere  is  is  to  be  served  upon  any  other  board  or  body,  or  upon  the  members  thereof, 
e  served  in  like  manner  as  prescribed  for  eervi«e  upon  a  tik«  tmard  or  body  of  an 
ve  maodamus  order. 

tha  certiorari  order  was  granted  without  no^oe,  copies  of  the  papers  upon  which 
r  was  gr&ntod  must  be  served  with  the  order. 

■a Code  dr.  proe..  I  >130.  the  facta  ihoiriiii  why  tbe  writ  waa  cranted,  ii  aboUabed 

dirtvatiai:  partir  fnm  K.  B.,  pt.  S.  eb.  S,  and  the  oapiaa  manlioned  ue  neoeawn'  I<«  Un  intorma- 

i,  OS.    Tbe  lilt  aanunca  ii  ncrw  and  ia  added  tion  of  the  defendanU. 
iae  faat  that  the  writ  wbiob  fonaeriy  contained 


Si  1295-1298  CIVIL  PRACTICE  ACT  art 

§  1296.  Stay  of  proceedings. 

Except  as  prescribed  in  ttm  section,  a  certiorari  order  doee  not  stay  t^  executior 
the  determination  to  be  reviewed  or  affect  the  power  of  the  body  or  officer  against  wb 
or  whom  it  is  granted.  The  court  which  granta  the  order,  in  its  discretion  and  U] 
auch  terms  as  to  the  security  or  otherwise  as  justice  reqvurea,  may  direct  that  the  exe 
tion  of  the  determination  be  stayed  pending  the  certiorari  and  until  the  further  direct 
of  the  court.  A  bond,  undertaking  or  other  security  given  to  procure  such  a  stay  is  vi 
and  effectual,  according  to  its  terms,  in  favor  of  a  person  beneEcially  interested  in 
holding  the  determination  to  be  reriewed,  irtto  is  admitted  as  a  party  to  the  special  p 
ceeding,  as  prescribed  in  section  thirteen  hundred  and  seventeen  of  this  act. 

DtrlrallBii.— Code  dv.  pros.,  13131. 
PaUk  lOTlce  eonunlulOB.    Fnpla  a  nl 
n  (3ty  R.  R.  Co.  V,  Pi*I1d  Swrioe  Comm.,  i: 

I  re).  Crelur  *.  Bturm 


PaUk  taitta  eonunlulOB.    Feopla  a  nL  Biwik-     Colaman,  48  H 

p.      _    _    _  _.....      jr~  _      ..       _ 


§  1296.  Time  and  place  of  return. 

A  certiorari  order  must  be  made  returnable,  within  twenty  days  after  the  sen 
thereof,  at  the  office  of  the  clerk  of  the  court.  If  it  was  granted  by  the  siq)reme  coi 
it  must  be  made  returnable  at  the  office  of  the  clerk  of  the  county  designated  th^ 
wherein  the  detenmnation  to  be  reviewed  was  made;  and  if  the  county  designated  in 
order  is  not  the  proper  county,  the  court,  upon  motion,  may  amend  the  order  accordin) 
Thereupon  all  papers  on  file  must  be  transferred  to  the  clerk  of  the  county  where 
order  is  made  returnable  by  the  amendment. 

D((lTsCli>n.~Ciide  dv.  piog.,  1 31Sa.  A  W.  R.  Co.  v.  Low.  40  Him  ITS:  Psopla  a  ttL  Pmdi 

JmbdlcUoD.     Pniile  «  nl.  Colne  ".  SmiUi.   LB7  t.  Lewi*.  AS  Hun  fill.  »  N.  Y.  Supp.  3^1  PaoplB  ei 

ApD.  DiT.  BOl,  173  if.  Y.  Supp.  BIS.  H.  Y.  C.  A  H.  R.  R.  Co.  t.  Cook.  d3  Hun  SOS.  17  N 

imigBtloa.~Psople  «  t3.  N.  Y.  C.  A  H.  B.  R.  8upp.  MS. 

Co.  V.  Priert,  ISO  N,  Y.  432;  Peopta  a  nl.  N.  Y„  L.  E. 

§  1297.  How  letum  made. 

The  clerk  with  whom  a  certiorari  order  is  filed,  and  each  person  upon  whom  a  certjoi 
order  is  served,  as  prescril)ed  in  section  twelve  hundred  and  ninety-four  of  this  act,  m 
make  and  annex  to  the  copy  of  the  order  filed  with  or  served  upon  him,  a  return,  wit 
transcript  annexed,  and  certified  by  him,  of  the  record  of  proceedii^,  and  a  statem 
of  the  other  matter  specified  in  and  required  by  the  order.  The  return  must  be  filed 
the  office  where  the  order  is  returnable,  accordbig  to  the  conunand  tberec^. 

Dralratlaa.— Code  dv.  proo.,   12134;  ori^illy  m-  4G  N.  Y.  Bupp.  SX;  Piuple  at  rel.  Ahuuder  v.  Bn 

vW  from  R.  B..  nc.  3,  eh.  9,  tic  3.  U4G.  40.  SO  App.  Div.  372.  63  N.  V.  Supp.    lOSB:  Peopla  si 

KtCect  or  wcOon. — Feopls  ei  nl.  Pnm  Pub.  Co.  *.  Roahnta-  Luap  Co.  v.  Faltaar,  BS  App.  Dit.  234 

MuUd,  142  N.  Y.  228;  Bsnbles  v.  Doln.  143  N.  Y.  X.  Y.  Supp.  641:  People  ei  nl.  Bahumnn  t.  Walli 

180j  Peopla  ei  rel.  Miller  v.  Wunter,  14B  S.  V.  649,  655,  App,  Div.  212,  87  N,  Y,  Supp.  543;  Peopft  ta  rel,  MoG 

ren,  Bl  Hun  m  30  N.  Y.  8uni.  ISO.  v.  Monroe,  97  App.  Div.  m,  89  N.  Y.  Supp.  0291  Pe 

Ar  wkam  nade.— People  ex  reL  Lerier  v.  Eno.  176  ex  rel.  New  York  Eduon  Co.  v.  Willooi,  149  App.  ] 

N.  Y.  913,  rwH.  84  App.  I»t.  SO.  83  N.  Y.  Supp.  920;  S71,  134  N.  Y.  Suiw.  241;  Peopla  e>  ral.  Gun  t.  £ah 

People  ei  tel.  Toohay  v.  Webb,  66  Hun  032.  21  N.  Y.  S4  Hun  604,  8  N.  Y.  Supp.  104;  People  ex  n...  Cotton 

Bopp.  298.  Co.  y.  Weiople,  81  Him  83,  15  N,  Y,  Supp,  440,  ■ 

StdBelelicr  at  retvn.— Peopla  ei  nL  Slnu  t.  Fin  131  N.  Y.  Supp.  64;  pMple  ex  nl.  Clinger  r.  Drmp« 

Comraieooner*,  73  N.  Y,  437;  Beudilee  v.  Dolga.  143  Hun  389,  18  N.  Y.  Bupp.  2S3;  People  ex  reL  Whit 

N.  Y.  100;  Pmple  ex  rd.  Millar  v.  Wunrter,  149  N.  Y.  Superviwri,  04  Hun  630,  20  N.  Y.  Supp.  373,  IB  N 

Sje,  nra.  91  Ifun  233,  SO  N.  Y,  Bupp.  160;  Pooplo  t.  Supp.  042;  People  aJ  nl,  Kelly  v.  Boott,  80  Hun  174 

Waldo.  213N.Y.  150,  «0E.  159  App.  DIv,  901,  143  N.Y.  N.  Y.  Bupp.  2h;  People  ax  rel.  GdUoo  Eba.  Ucht 

Bupp.  1138;  People  ex  nL  Hxvertj  v.  Barker,  1  App.  t.  CwnpbeB,  88  Hun  S30,  34  N.  Y.  Bupp.  713. 
Dtv.  S32,  37  N.  Y!  Supp.  555,  tS±.  14B  N.  Y.  007;  People         ImmaMrlal  all(«aib>Bi— People  ex  id.  LotoI 

ex  rel.  Moimn  y.  Rooeevelt,  5  App,  Div.  328.  39  N.Y,  Melyille,  7  Mieo.  214,  27  N.  Y.  Supp.  1101;  Peool 

Supp.  290;  People  ex  rel.  Rilliles  v.  Roosevelt,  7  App.  rel.  HieginB  r.  Gtmat,  58  Hun  158,  flN.  Y,  Bupp. 

Div.  308.  40  N.  Y.  Supp.  117:  People  ei  nl,  Andennn  People  ex  rel.  Toohey  v.  Webb,  jBO  Hun  633,  21  N 

V.  Hoec,  II  App,  Diy.  74,  42  N.  Y.  Supp.  886:  People  ei  Supp.  238. 

rel.  Tbomu  v.  Seekett,  15  App.  Div,  SwJi  44  N.  Y,  Supp.         CaatiailnanM  of  Ntun.— People  ex  rd.  8pn 

683;  People  ei  nl.  Baldiriii  v.  Bemee,  17  App.  Div.  196,  v.  Bovd  of  Excue.  91  Hun  94,  30  n7  Y.  Bupp.  078. 

§  1298.  Defect  or  omission  in  return. 

If  a  return  is  defective,  the  court  may  direct  a  further  return.  An  <nuiBUon  to  mi 
a  return  ae  required  by  a  certiorari  order  or  by  an  order  for  a  further  return  may 
punished  as  a  contempt  of  the  court.  But  a  judge  or  clerk  shall  not  be  thus  punish 
unless  the  petitioner,  before  the  time  when  the  return  is  required,  pays  him, for  his 
turn  the  sum  of  two  dollars,  and,  in  addition,  ten  cents  for  each  folio  of  the  coiHet 
papers  required  to  be  returned. 
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iB^-Cod*  etr.  pnKL.  f  SI35.  nL  Ptboinl 

ntam.— Pnplb  SI  nl.  Meehu  *.  Qneae,     Bnnp.  Ml:  F 

?,  *i_I-  ^'■JJHi^^^  'iJ^  sy:  Y.  supp-  10*. 


Bapp.  S4Si  FBOple  n  nl.  Oa«s  t.  LohoH.  54  Son  60«. 

„„  „ „„, ,  .„, Bit.  Y.  Supp.  10*. 

id.  111  App.  IMv.  sas,  »T  N.  T.  Bgpp.  ImlnmBi  nstlo'.— P«opl»  »  reL  JoUds  t.  WUboi. 

nL  UtiM  iuD(k2  Tiibim*  Co.  *.  WS-  196  N.  Y.  «33,  ioti.  13*  App.  Dit.  SSS,  US  N.  Y.  Supp.  . 

pp.  t»T.  SB.  124  NTT.  Supp.  838i  Panila  Bi  041. 

Ik  Bdboo  Co. «.  WlUon.  I4B  App.  DW.  071.  AnMaAamt  ««BDat  ba  m>da  br  Mart.— P«pl» 

hips.  341;  Peopla  ex  nd.  LonETv.  MaMUa.  si  nL  aa  of  New  York  t.  O'Toole,  148  Aw-  Oiv.  133. 

^N.y.Sapp.llOliPsoplasxnLDinnwr  130  N.  y:  Supp.  MT. 

I  Htm  43;  Ps^ls  ai  nl.  Hiadu  v.  Qiaot,  J8  TaM^^sopls  es  nl.  SntM  v.  8up«*lsan,  M  Han- 

I  N.  Y.  Supp.  KB.  8T8,  19  N.  Y.  Supp.  T7S;  ■.  o.,  SO  N.  Y.  Supp.  280. 
to  mpftr  fM  fBrth>g  latmn.— Paopto  •> 

1.  Subsequent  proceedings  as  In  action. 

.  certiorari  order  bite  been  granted,  the  tfane  to  make  a  return  to  the  petition 

'  may  be  enlarged,  or  any  other  order  may  be  made,  or  proceeding  taken,  in  the 

relation  to  any  matter  not  provided  for  in  this  article,  as  a  snnilar  proceedings 

iken  in  an  action  brought  in  the  same  court  and  triable  in  the  county  where  th» 

returnable. 


_     piDO.,  (3138. 

IM— Ponb  n  nL  UsKau?  y 

■■.  10  N.  Y.  Supp.  SO. 

wBt  ar  MOtloil.— PMipl«  a  TsL  N.  T.  a 

Co.T.  PritnsT.  SS  An).  tMv.  343,  38  N.  Y.        , , ^ 

Psopis  SI  nL  lUdeiiireo  *.  CUj'  d  Buffito.     n  nl.  F*iiiihUd  v.  CtnunMoiMTs.  I<. 

*    "■  "    "    "■ —    ■""  ter  of  Pftlnur,  48  Hud  S73;  MUtsr  of  Bamsr.  S3  Hou 

'eopls,  TV  S.     4S0,  S  N.  Y,  Supp.  401, 


I.  Healing  upoa  return. 

use  must  be  heard  at  a  term  of  the  appellate  division  of  the  supreme  court  held 
e  judicial  department  embracing  the  county  where  the  order  was  returnable, 
rty  may  notice  it  for  hearing  at  any  time  after  the  return  is  complete.  £xcept 
bed  in  the  next  section,  it  must  be  heard  upon  the  order  and  return  and  the 
Kin  which  the  order  was  granted. 

D.— Cod*  mv.  one.,  13138,  u  km.  by  L.  Miliar  v.  Wuntv.  140  N.  Y.  M9,  rsvi.  91  Hun  233,  IB- 

U.  S.  Y.  Supp.  leO;  Peqpis  SI  r*L  VUtua  of  Bnefcport  t. 

rat««Ke.— Psopis  SI  ibL  Mvtio  r.  Wet-  Sutphla,  iStH.Y.  IBsi  Psgpla  si  reirLe*  ter  v.  Eno,  ITS 

itr.  U  ApiL  VAv.  839.  OS  N.  Y.  Bupp.  707.  N.  yTgIS,  nrs.  84  App.  DlV.  56,  Bl  N.  Y.  Simp.  030; 

4  HMMiBMt  at  ipmM   taim.— Fsopls  Fsc»le  ai  nL  MoCsbe  v.  CoQ*(J>le.  37  App.  Kt.  74, 

laU  T.  F^tnar.  SI  App.  DIt.  IMt.  S4  N.  T.  SO  IJ.  Y.  Supp.  131;  People  si  rsL  atnabsTv.  York.  45- 

!>sopls  SI  rel.  U.  AD.  R.  Co.  t.  Smith.  34  App.  Dt«.  Soi.  SI  N.  T.  fkipp.  400;  Pwipla  si  rel.  Wal- 
teoe  V.  IMahl.  SO  Am.  JUv.  M.  «3  N.  Y.  Bivp.  3«3,  sSd., 

Bon  haailnc.— MoNsuchton   v.  Board  of  167  N.  Y.  SIS;  Perole  ai  r^,  HoOuIn  r.  Monroe.  07 

ue.  4fi7.  36  N.  Y.  Supp.  330;  Pwnl*  ex  raL  App.  Oiv.  388.  89  N.  Y.  Snpp.  030;  Psopts  ei  nl.  Mo- 

asddoD,  32  Hun  2go7People  ei  nf.  Kioaslla  Cartliy  v.  Fnash,  26  Hun  111;  PsopI*  ax  r«L  N.  Y.,  L. 

SO  Hun  S,  as  N.  Y.  Supp.  80.  B.  AW.  IL  Co.  v.  Low.  40  Hud  176;  Fsople  si  rel.  DeiMc 

nnat  lank  barand  reMn.— Psopis  si  rel.  r.  Pmlmar.  88  Hun  613,  33  N.  Y.  Bupp.  930,  *ffd.,  148. 

t.  Vie..  108  N.  Y.  M;  Paopla  m  rel.  N.  Y.  TBS. 


.  Order  and  return  after  tenn  of  office. 

[irari  order  may  be  granted  against,  and  a  return  may  be  made  by,  an  officer 

m  of  office  has  expired.    Such  an  officer  may  be  punished  for  a  failure  to  make 

&s  required  by  the  order,  or  to  make  a  further  return  as  required  by  an  order- 

fnirpose. 

L— Oloda  riv.  proa.,  i  3138.  Am.  Di*.  669.  78  N.  Y.  Supp.  333;  Psopla  ai  nl.  Recan 

>l^-Peoplssi  nL  Ma««i«>n  t.  Martin.  17  t.  York.  78  Ani.  Div.  433,  SON.  Y.  Supp.  300,  alTd.,  174^ 

■-   —   -a  N.  Y.  aa_pp.  577,  »ffA,  164  N.  Y.  N.  Y.  633;  MsUot  of  TlSaoy  A  Co.,  SO  Hud  488,  30  N. 

. — t.,  _  *.j.    ..  .        i^,  503^  Y.   Supp.  404. 


.  Bringing  in  third  person. 

he  application  of  a  person  specially  and  beneficiaUy  interested  in  upholding  or 
the  determination  to  be  reviewed,  the  court,  in  its  disoretion,  may  admit  liim  as 
I  the  special  proceedings,  upon  auch  t«rms  aa  justice  requirea.  In  a  proper  case, 
'  the  appellate  division  of  the  supreme  court  at  which  the  cause  is  noticed  for 
nd  is  placed  upon  the  calendar  may  direct  that  notice  of  the  pendency  of  the- 
oceeding  be  ^ven  to  any  person  in  euch  a  manner  as  it  thinks  proper,  and  may 
he  hearing  until  notice  is  given  accorcUngly. 


iv.  pnM.,  I2I3T,  ai  am.  by  L.  of  Balmont,  40  Mlae.  133.  81  li.  Y.  380.  iffd..  83  App- 

D.  u.  iwif,  ab.  887.  Div.  043,  83  N.  Y.  Bupp.  1110. 

t. — Interpleader  by  order  in  eartain  nans.  "SpaelaUr  and  benafldallr  Inteieatad." — Paopls 

|!8T.  SI  nL  NswVork  Central  R.  R.  Co.  T.  Bbek.  I7S  Aki. 

B>.— Peopis  81  r^  Bumbam  r.  Jooea.  110  Dir.  251,  164  N.  Y.  Supp.  962;  Peopla  ei  reL  D..  L.  A 

People  ax  nl.  New  York  CsnUsI  R.  R.  Co.  W.  R.  Co.  T.  County  Court,  S3  Hun  13.  37  N.  Y.  Supp. 

I  App.  Dn.  311, 184  N.  Y.  Supp.  <M3;  Mattar  809. 


?§  1303,  1304  CIVIL  PRACTICE  ACT  art.  78 

§  1303.  Additional  affidavits  or  proofs  in  certain  cases. 

If  the  officer  or  other  person  whose  duty  it  is  to  make  a  return  dies,  absconds,  removes 
*  from  the  state,  or  becomes  insane,  after  the  order  is  granted  and  before  making  a  return, 
or  after  making  an  insufficient  return,  and  it  appears  that  there  is  no  other  officer  or 
person  from  whom  a  sufficient  return  can  be  procured  by  means  of  a  new  certiorari  order, 
the  court,  in  its  discretion,  may  permit  affidavits,  or  other  written  proofs,  r^ating  to  the 
matters  not  sufficiently  returned,  to  be  produced,  and  may  hear  the  cause  accordingly. 
The  court,  in  its  discretion,  also  m^y  permit  either  party  to  produce  affidavits,  or  other 
written  proofs,  relating  to  any  alleged  error  of  fact,  or  any  other  question  of  fact,  which 
is  ess^tial  to  the  jurisdiction  of  the  body  or  officer  to  make  the  determination  to  be 
reviewed,  where  the  facts  in  relation  thereto  are  not  sufficientiy  stated  in  the  return, 
and  the  court  is  satisfied  that  they  cannot  be  made  to  appear,  by  means  of  an  order  for 
a  further  return. 

Dertratlon.— Code  cir.  proc,  J  2139.    Original  den-  of  New  York  v.  O'Toole,  146  App.  Dtv.  133,  130  N.  Y. 

vatuoL,  new  is  code  of  civ.  pioo.    But  see  R.  8.,  pt.  3,  ch.  Supp.  667. 

2.  tit.  4.  §  4.  §  261,  and  code  of  proo.,  (  363.  AldttJonal    eYideace,— People    ex    reL    Simoaa    y. 

AppUeatiOil. — ^Peqple  ex  reL   McMillen  v.   Vander-  Murray.  14  Misc.  177,  35  N.  Y.  Supp.  463;  People  ex  rel. 

poel,  35  App.  Div.  173,  54  N.  Y.  Supp.  436.  Cotton  Oil  Co.  v.  Wemple,  61  Hun  83,  15  N.  Y.  Supp. 

Amendment  not  antlioriied.— reople  ex  rel.  CSty  446,  affd.,  131  N.  Y.  64;  People  ox  fel.  Sprague  ▼.  Board  , 

of  Excioe,  91  Hun  94.  36  N.  Y.  Supp.  6^. 

§  1304.  Questions  to  be  determined. 

The  questions  involving  the  merits  to  be  determined  by  the  court  upon  the  hearing 
sjre  the  following  only: 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  subject  matter  of  the  determin- 
ation under  review. 

2.  Whether  the  authority  cohferred  upon  the  body  or  officer  in  relation  to  that  subject 
matter  has  been  pursued  in  the  mode  required  by  law  in  order  to  authorize  it  or  him  to 
make  the  determination. 

3.  Whether,  in  making  the  detennination,  any  rule  of  law  affecting  the  rights  of  the 
parties  th^^to  has  been  violated' to  the  prejudice  of  the  petitioner. 

4.  Whether  there  was  any  competent  proof  of  all  l^e  facts  necessary  to  be  proved  in 
order  to  authorize  the  making  of  the  detennination. 

5.  If  there  was  such  proof,  whether,  upon  all  the  evidence,  there  was  such  a  preponder- 
ance of  proof  against  the  existence  of  any  of  those  facts  that  the  verdict  of  a  jury,  affirm- 
ing the  existence  thereof,  rendered  in  an  action  in  the  supreme  court  triable  by  a  jury, 
would  be  set  aside  by  the  court  as  against  the  weight  of  evidence. 

Derivation.— Code  oiv.  proo.,  §  2140.    Original  deri-  248,  79  N.  Y.  Supp.  1085,  affd..  175  N.  Y.  610;  People  ex 

vation,  new  in  code  civ.  proc.,    But  aee  R.  S.,  pt,  3,  oh.  2,  rel.  Reardon  v.  Partridge,  86  App.  Dtr.  310.  83  N.  Y. 

tit.  4,  §  261,  and  code  of  proo..  1 363.  Supp.  705;  People  ex  rel.  Stevenson  v.  Qreene,  92  App. 

In  senenl. — People  ex  lel.  Cook  v.  Hildreth,   126  Div.  243.  87  N.  Y.  Supp.  172;  People  ex  rel.  Downoa  v. 

N.  Y.  360;  People  ex  rel.  Sniith  v.  Hoffman.  166  N.  Y.  Greene,  96  App.  Div.  1,  88  N.  Y.  Supp.  1060;  People  ex 

462,  revg.  55  App.  Div.  200,  66  N.  Y.  Supp.  884;  People  ret  O'NeU  v.  Bingham.  132  App.  Div.  667,  117  N.  Y. 

•ex  rel.  Brownell  v.  Board  of  Aaaeaeors.  193  N.  Y.  248,  Supp.   429;  People  ex  rel.    Lee    v.   Doolittle,   44   Hun 

revg.  127  App.  Div.  851.  Ill  N.  Y.  Supp.  921;  People  ex  294. 

rel.  Troy  Preas  Co.  v.  Common  Council,  114  App.  Div.  Role  of  law. — People  ex  rel.  Davidson  v.  GKlon,   120 

354.  99  N.  Y.  Supp.  1045;  Matter  of  City  of  New  York  N.  Y.  147,  157;  People  ex  rel.  Cook  v.  Hildreth,  126  N. 

v.  Nixon.  Ill  Muc.  224,  183  N.  Y.  Supp.  6.  Y.  360;  People  ex  rel.  Jordan  v.  Martin,  152  N.  Y.  317; 

implication. — People  ex  rel.  Murphy  v.  French,  92  People  ex  rel.  Depew,  etc.,  R.  Co.  v.  Railroad  Comnus- 

N.  Y.  306;  People  ex  rel.  McCabe  v.  Board  of  Fire  Com-  sioners.  4  Ans.  Div.  259.  38  N.  Y.  Supp.  528;  People  ex 

miafldoners.  106  N.  Y.  257;  People  ex  rel.  Town  of  Hemp-  rel.  Babylon  R.  Co.  v.  Railroad  Commisaionera.  32  App. 

«tead  V.  Tax  CommiasionerB,  214  N.  Y.  591;  People  ex  Div.  179,  52  N.  Y.  Supp.  908,  affd.,  158  N.  Y.  711;  People 

rel.  N.  Y.  &  Queens  Gas  Co.  v.  McCalt.  219  N.  Y.  84;  ex  rel.  City  of  New  York  v.  Stlllings,  138  App.  Div.  168, 

People  ex  rel.   Wright  v.  Court  of  Sessions.  45  Hun  123  N.  Y.  Supp.  349;  People  ex  reL  County  of  Delaware 

54.  V.  State  Tax  Commission,  184  App.  Div.  691;  Pec^le  ex 

Jarlsdlctlonorsabject-nuitter. — Beardslee  v.  Dolge.  rel.  Devery  v.  Martin,  13  Misc.  21.  33  N.  Y.  Supp.  1000; 

143  N.  Y.  160;  Pecmle  ex  rel.  Underbill  v.  Skinner,  74  People  ex  rel.  Misner  v.  Hair.  29  Hun  125;  People  ex  reL 

App.  Div.  58.  77  N.  Y.  Supp.  36;  People  ex  rel.  My^r  v.  Schabaoker  v.  State  Assessors,  47  Hun  450;  People  ex 

Adam,  74  App.  Div.  604,  77  N.  Y.  Supp.  754,  appeal  reL  Sutiiff  v.  Supenrisors.  74  Hun  251,  26  N.  Y.  Sgpp. 

dismissed,  173  N.  Y.  582;  People  ex  rel.  N.  Y.  C.  &  H.  610;  People  ex  reL  Doherty  v.  CommissionerB.  84  Hun 

R.  R.  Co.  V.  Board  of  Health,  58  Hun  595. 12  N.  Y.  Supp.  61.  32  N.  Y.  Supp.  18.  affd.,  148  N.  Y.  757;  People  ex  lel. 

^1.  Burby  v.  Common  Council,  85  Hun  601,  33  N.  Y.  Supp. 

Audit  of  town  aeeonnts. — ^People  ex  rel.  Village  of  165;  People  ex  rel.  Mensie  v.  Davis.  189  App.  Div.  391, 

Brockport  v.  Sutphin,  166  N.  Y.  163,  173;  People  ex  lel.  178  N.  Y.  Supp.  436;  Peopfe  ex  rel.  Crane  v.  Hahlo.  190 

McMillen  v.  Vanderpool,  35  App.  Div.  73,  54  N.  Y.  Supp.  App.  Div.  213.  179  N.  Y.  Supp.  943. 

436;  People  ex  rel.  Sutiiff  v.  Supervisors,  74  Hun  251,  FTOOf  Of  n^eessary  flaeti. — People  ex  reL  R«idy  v. 

26  N.  Y.  Supp.  610;  People  ex  reL  Groton  Bridge  Co.  v.  Grady,  26  App.  Div.  592.  50  N.  Y.  Supp.  424;  People  ex 

Town  Board.  92  Hun  585,  36  N.  Y.  Supp.  1032.  lel.  Gerhardt  v.  Baker,  144  App.  Div.  450,  129  N.  Y. 

Kemoval  of  pablle  offleen. — ^People  ex  rel.  Haverty  Supp.  349;  People  ex  reL  Milooon  v.  Hayden.  7  Miso. 

V.  Baiker,  1  App.  Div.  532,  37  N.  Y.  Supp.  555,  affd.,  278,  27  N.  Y.  Supp.  881;  People  ex  rel.  Brooklyn  Heighta 

149  N.  Y.  607;  People  ex  teL  Mitchel  v.  LaGrange,  2  R.  R.  Co.  v.  Public  Service  Gomm..  101  Misc.  10.  166  N. 

App.  Div.  444.  37  N.  Y.  Supp.  991.  affd.,  151  N.  Y.  661;  Y.  Supp.  825. 

People  ex  rel.  Straus  v.  Roosevelt,  2  App.  Div.  536,  38  Welgnt  of  evidence. — People  ex  rel.   Masterson  v. 

N.  Y.  Supp.  27,  affd.,  153  N.  Y.  657;  People  ex  reL  light  French,  110  N.  Y.  494;  People  ex  rel.  Bumbam  v.  Jcmec, 

V.  Skinner,  37  App.  Div.  44,  55  N.  Y.  Supp.  337,  affd.,  112  N.  Y.  597;  People  ex  rel.  McAleer  v.  French,  119  N. 

159  N.  Y.  162;  People  ex  reL  Gilon  v.  Coler.  78  App.  Div.  Y.  5(tt;  People  ex  rel.  Long  Island  R.  Co.  v.  Board  of 
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CERTIORARI  PROCEEDING 

_- J.  43  App.  Wt,  3W,  69  N.  Y.      136  N.  Y.  Sspn.  1031 

ikpiM«l  cKimiwd,  IM  N.  Y.  900:  Peopla  n  Hbihd  t.  WMo.  IflS  App.  I 

,  Co.  V.  Boud  ol  lUilnwd  ComnuMone™,  W      B85;  People  a  rel.  Niinn.  v. ^    „ ,^ 

BIfi.  M  S.  Y.  Bnpp.  198;  PVnpIe  u  tbL  Htmt  Dir.  «34.  ITS  N.  Y.  Bupt>-  B&S. 

0  Add.  DIt.  630,  SA  K.  Y.  Sapp.  481:  Psopk  AhmI.— People  ei  reL   O'Cklhhui  v.  Fnncb.   123 

r.  EdiioD  Co.  r.  WUicoi.  Ifil  j^.  TUv.  sSs,  N.  Y.  OU;  Pwipl^  nl.  Coyle  v.  Msnln.  112  N.  Y.  362. 

5.  Final  order  upon  hearing. 

>i]rt,  upon  the  hearing,  may  make  a  final  order  annulling  or  confirming,  wholly 
',  or  modifying,  the  determination  reviewed,  ae  to  any  or  all  of  the  parties. 

J11H1._ ^^  Ph^Ibjs  nL  Enuin  T. 


_.     ___, _   Jo.  Iti  Abb.  1 . 

K  K.  Y.  3SB;  People  ex  reL  Pain  t.  (^ty  o(  Deu  v.  BnxAGeld.  1  App.  I 

Aim.  DIt.  MS.  67  N.  Y.  EKipp.  «1;  Peopla  People  e«      ■    -  -    -  "      -■ 

■tiun  Y.  Colemaa,  43  Hun  (flr^  Paoplaa  naL  IMt.  170,  w  iv.   &.  auvv*  ac»>  nvu.  uu  vbuH  kbuuijih, 

Frawi,  74  Hud  289,  H  N.  Y.  Bupp.  SI4.  alfd.,  166  N.  Y.  94;  People  ei  rel.  Haofonl  v.  Thayer.  SB  Hun 

603.  -  136.  34  N.  Y.  Supp.  $93;  Faople  ai  reL  amton  Brid(( 

-People  Co.  T.  Town  Baud,  S2  Hon  585,  3S  N.  Y.  9upp.  1092. 
WN.Tf. 


B.  Award  of  restitution. 

the  detennination  reviewed  is  annulled  or  modified,  the  oourt  may  order  and 
eatitution  in  like  manner,  with  like  effect  and  subject  to  the  same  conditions  as 
judgment  is  reversed  upon  appeal. 


'.   ptDC,   13112.  (erafWUtB«.SMiK.  106,114.36N'.Y.Bupp.  733;  People 

«.— RvtiCutioB   in   otber  eaaas,   C.    P.    A.,  ax  reL  N.  Y.,  O.lt  W.  k.  Co.  v.  Cbapin.  42  Hud  23a. 

.  &54,  SB7;  J.  Ct  A.,  f  46S.  nvd.  oa  otber  cround^  106  N.  Y.  2«9, 
aL— Bublar  v.  Myera.  132  N.  Y.  363;  Mat- 

T.  Costs. 

not  exceeding  fifty  dollars  and  disbursements,  may  be  awarded  by  the  final 
favor  of  or  (gainst  either  party,  in  the  discretion  of  the  court. 

'.  proe..  12143.  Fella  Co.  v.  Ruaaall,  67  Hun  53,  10  N.  Y.  Bupp.  301; 

ooitc  laDeraUy,  C.  P.     Peopla  si  rel.  Oak  Hill  Cemetery  A  ».....- 


4  ia  ipacially  fixed 


■Ktiona  do  not  spDlj'   "teie  578,  21  N.  Y.  Bupp.  B53,  «ffd..  138  N.  Y.  BBS;  People  « 

fixed  in  a  puticuUi  aae.  ni.  TliDinpaiin  r.  McCoraber.  7  N.  Y.  Bupp.  71;  People 

Id.,  (I  1633-1637;  affidavit  exiel.  N.  y7l.  E.  A  W,  R.  Co.  v.  Zoller.  16  N.  Y.  Rupo. 

iwiunsuBi^a.    lu..    I  1B3S.  684;  People  ai  ml.  Bamua  r.  Flaai.  40  N.  Y.  Supp.  207; 

.  KM»1  WB.— People  ex  rel.  Hall  v.  Town  People  ex  rel.  Paimliild,  etc.,  Co.  t.  Coleman,   13  Abb. 

I  App.  Mv,  350,  69  n:  Y.  Bupp.  10.  N.  C.  346. 

■hI— Pec^  ex  reL  Shiela  t.   Greene,   114  I^ebet.— People  t.  Waldo.  162  Aw.  DiT.  31.^,   147 

tftnN.Y.  Bupp.  67P;  People  ex  reL  Ni>«ai>  N.    Y.   Supp.   848. 

}.  Entry  and  enrollment  of  final  order. 

lal  order  of  the  court  must  be  entered  in  the  ofSce  of  the  clerk  where  the  cer- 
der  was  retuitiabte.  But  before  it  can  be  enforced,  an  enrollment  thereof  must 
For  that  purpose,  the  clerk  must  attach  together  and  file  in  liis  office  the  papers 
ich  the  cause  was  heard,  a  certified  copy  of  the  final  order,  and  a  certified  copy 
rder  which  in  any  way  involves  the  merits  or  necessarily  affects  the  final  order. 

I*>^<^)da  civ.  ptoo..  |  2144. 

).  Effect  at  filing  of  enrollment 

ing  of  the  enrollment  in  the  office  of  the  clerk  where  the  final  order  is  entered, 
Ibed  in  the  last  section,  is  a  sufficient  authority  for  any  proceeding,  by  or  Mmf 
which,  or  the  officer  who,  made  the  determination  reviewed,  which  the  final 
ihe  court  directs  or  permits.  But  where  the  execution  of  the  final  order  is  slaved 
ipeal  to  the  court  of  appeals,  the  proceedings  below  are  stayed  in  like  manner. 

■■.—Code  (dv.  proe.,  '|  3145. 

).  Definition  of  terms  "  body  or  officer  "  and  "  determination." 

ipresuon  "Ijody  or  officer,"  as  used  in  this  article,  includes  every  court,  tri- 
lard,  corporation,  or  other  person,  or  aggregat  on  of  persons,  whose  determination 
■eviewed  by  a  certiorari  order  or  by  a  writ  of  certiorari  as  the  said  writ  hcrcto- 
ed;  and  tiie  word  "determination,"  as  used  in  tiiis  article,  includes  every  judg- 
ler,  decision,  adjudication,  or  other  act  of  such  a  body  or  officer,  which  is  subject 
reviewed. 


i(  1311,  1312  CIVIL  PRACTICE  ACT  »: 

§  1311.  Apfriicatioii  of  article  to  certain  special  cases. 

Where  the  right  to  a  writ  of  certiorari  ie  expressly  conferred,  or  the  issuing  tb 
is  expressly  authorized,  by  a  statute  passed  before  and  ranMiung  in  force  after 
article  takes  effect,  this  article  does  oot  vary  or  affect  in  any  manner  any  provisic 
the  former  statute  which  expressly  prescribes  a  different  regulation  with  respect  to 
•of  the  proceedings  upon  the  certiorari  to  be  issued  thereunder. 

DcrtmllMU— Coda  cjt.  iira«„  13147. 

§  131S.  Article  anilicftble  to  diH  cases  only. 

This  article  is  not  applicable  to  a  certiorari  brought  to  review  a  determination  i 
in  any  criming  matttv,  except  a  criminal  contempt  of  court,, 

Crtndulcon 
143  N.  ¥.  ai9: 1 
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ARTICLE  79 
Handonius  proc^ediog 


>l  kHcnwtiv*  mudiimiu  order. 
una  to  petitioii  mkI  ordvr  Id  ix^nta  ol  hnr. 

to  p««ion  loT  maodamni  onsr. 

or  oblMtloiu  to  fint  otder. 
;  umI  Bliiic  of  ratani. 


1^^ 


prooaadiDii  aod  anlarfnout  of  time, 

rits  of  mandamus  abolished. 

tire  and  peremptory  writs  of  mandamus  are  hereby  abolished.  The  relief 
uned  by  either  of  such  writs  under  the  provisions  of  the  code  of  civil  pro- 
lereafter  be  obtained  by  orders  as  provided  in  tJiis  article.  Whenever  in 
ference  is  made  to  a  writ  of  mandamus,  such  reference  shall  be  deemed  to 
idamus  order  as  provided  in  this  article,  and  the  relief  given  by  any  such 
iaiis  of  a  writ  shall  be  obtained  by  an  order  as  provided  in  this  arlicle. 

tw.  vUBh  omn  wsU  be  omitled  (rom  our  invcUoe.    Pnotiisltr 

MUallT*    caatmlttacv— Tha    writ  all  (rf  tba  unandnMota  made  to  tba  asctiooa  in  (hii  aRiab 

!•    Man    abotUhod    in   thia  and    th«  ara  randcad  naoaaaaiy  by  raaaon  of  thU  ohanca  in  tha 

UaMad  of  tha  *ril  the  lune  re-  pnctioe  and  mentioD  id  thia  naaon  therefore  not  ra- 

be  obtained  by  the  order.     Tha  writ  peatad  usdar  Moh  aectkn. 

I  of  the  rDlica  of  the  ancient  priKtioe 

andamus  orders  classifled. 

s  order  is  either  alternative  or  peremptory. 

int  mtaua  ol  eod*  aiv.  pioc,,  f  2007.  aa  am.  by  L.  1913.  oh.   S74,    Remalnds  ia  ooreied  in  the 


■anting  of  altematiTe  mandamus  order. 

ive  mandamus  order  may  be  granted  upon  a  verified  petition,  which  may 
id  by  otJier  written  proof,  showing  a  proper  case  therefor.  Previous  notice 
tion  must  be  given  to  a  judge  of  the  court,  or  to  the  corporation,  board, 
,  officer,  or  other  person  against  which  or  whom  the  order  is  sought. 

Mt  two  aentenoii  of  eode  eiv.  proo.,  wwida  V.  I^taheDTy,  170  App.  Dir,  337.  ise  N.  Y.  Supp. 

L.  1B13.  ah.  67i.     Flrat  aentanffi  ii  70. 

Medaa.    Tha  aaetioD,  la  hen  (ivsn,  Wben  *ltmMMra  writ  snuted  •>  patlUoa  for 

patltiao  In  all  oaaaa  and  permica  BMemptarr  wilt. — People  <a  rai.  Sacal  v.  Enflander, 

la.    Beeeoda  eiv.  pio«..  13137.  which  I(»  Miio.  490,  180  S.  Y.  Supp,  103. 

Tl^DB  aa  Id  aertifnui.  btabUlIulMBt  af  Hsht  to  Writ.— Matter  of  Gard- 
ner, 9S  N.  y.  467:  People  ex  nl.  MoMacldn  t.  Botjd  of 
Poliee,  107  N.  Y.  33S:Taaple  si  reL  Lalunaier  t.  Inter- 

, _.„ urban  Ky.  Co.,  177  N.  Y.  5b6;  People  oi  thI,  DMoher  ». 

.  Bquitabia  Rre  Ina.  Co.  v.  Faimuui,  QTMie.  9S  App.  Div.  387,  BS  N.  Y.  Supp.  801;  Paonla 

e.  ex  lel.  Bouika  v.  QroiA  107  App.  IHt.  m,  M  N.  T. 

It. — Fnpie  ex  ral.   Wlbon  v.  Airicut  9upp.   1101. 

,  IH  App.  Di*.  ash,  141  N.  Y.  8app.  AdHmta  rameir  hr  actlwi  ft  bar.— CUrk  v.  Miller, 

QoldaDlmiidt  t.  Travia,  167  App.  Dlv.  H  N.  Y.  623:  Peopla  ei  leL  Luuwy  r.  CampbeU.  72  N. 

pp.  lOGS;  People  ai  rel.  aty  of  Tona-  Y.  4981  Pe^e  ex  reL  Buntincton  T.  Crennan.  141  N. 
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I 


Y.  230;  People  a  td.  Peonell  v,  Treanor,  16  App,  Div. 
S08,  44  n.  T.  Supp.  628:  Fcopla  u  rel.  Beok  v.  Coler.  34 
App.  Div.  167,  5*  N.  Y.  aupp.  638:  People  en  rel.  Ryio 
V.  French.  24  Hun  263;  People  bi  rel.  Greaa  v.  Wood, 
36  Bub.  B53,  23  Hov.  Pr.  286. 

EeHef  br  appeal  a  bw.— Psopla  m  rel.  McCsbs  v. 
Muttbia.  179  N.  Y.  242,  iSg.  92  jfc>p.  Div.  IB.  87  N.  Y. 
Bupp.  198;  People  ei  rel.  Met.  St.  By.  Co,  v.  Roach,  27 
Mic.  44,  ST  it.  Y.  Supp.  295:  Peoi^e  ei  nl.  Keysar  t. 

-    "  pp.  149. 

[.  Fro«  V. 

i>iv."494,'70N."YV8um.  6M' ~ ''  "*" 

DbmlutU  of  prior  MtpllCTUeii. — People  v.  Bemtein 
Siok,  ete.,  Soo.,  IBl  App.  Div.  823. 14«  N,  Y.  Bupp.  888. 
QfanUns  writ  dlscretloiur)'. — People  ex  rel.  Fkile 
V.  Fbtim.  76  N.  Y.  326;  People  ei  rel.  MoMnckin  v.  BomnJ 
of  Polin,  107  N.  Y.  235;  People  ei  ml.  Beek  v.  Coler.  34 
App.  Div.  167.  54  N.  Y.  Supp.  839;  People  ei  rel.  Mur- 
my  y.  Lindenthsl,  77  App.  Kv.  SIS,  78  N.  Y.  8upp.  B97; 
MBtter  of  Brooklyn  Improyement  Co.  y.  Pound.,  174 
,16IN.V   -  ■ 

I  Mtl  cruil«d.— Peop'li 

_.  _,  _.7  N.  yT  201;  People  ei  .__. ..  __. 

hood  of  Psinu™.  218  N.  Y.  IIS:  Mutter  of  Muirmj 
Bank,  9  App.  Div.  S54,  41  N,  Y.  Supp.  020;  MatI 
VillBge  of  Waverly,  35  App,  Div.  3S.  M  N.  Y,  Supp 
aBd.,  158  .V.  Y.  710:  Mslter  of  Aooney,  26  Milc.  7 
N.  Y.  Supp.  4a3;  Peopla  si  rel.  Hiupphny  v.  S 
vieore,  30  Huo  140:  Brown  y.  DuiaerSo  Hun  98,  '..  _  . 
Y.   Supp.    460. 

At  wboM  initaiiec  iranMd. — Peopls  a  rel.  Wnller 
v.  Supenison.  66  N.  Y.  240;  People  m  rel.  PumpEUidiy 
V.  KeatiDs,  168  N.  Y.  390,  nvc  02  App.  Diy.  349.  71 
N.  y.  Supp.  07;  People  ei  reL  Km;  v,  Swummai,  79 
App.  Div.  94,  70  N.  V.  Supp.  034;  People  ei  rel.  Lelt- 
miuer  y.  Intanirbui  St.  Ry.  Co..  SS  App.  Div,  407.  83  N. 
Y.  Supp,  623.  &Sd..  177  N.  Y.  206;  People  ex  nl.  Smitber 
V.  RieluiKnil.  S  MiK,  26.  25  N.  Y.  Bupp.  144:  People  ai 
reL  O'Biieii  y.  Ten  Wyek.  27  Miec.  4ffl.  60  N.  Y.  Bupp. 
,ij.  ir.ii..  ..  1,.-  ™...i.  35  Mbr.  210.  71  N.  Y.  Supp. 
t  v.  RoqhaMr,  etc.,  R.  Co.,  14 
rrigbt  V.  ConuDUi  Counnil.  16 


i8App. 
Z77;  Uleeam  v.  Bli" 

___ _     ...ip.  038:  Pec 

EH-lev,  16  MiM.  603,  40  N.  Y.  Supp ^ 

UcUd  v.  Pslmer,  27  MiH.  5«9,  59  NT  Y.  Bupp.  62:  Pecnle 
ei  rel.  SaUb  V.  Tdwd  Cuivuean.  32  Miac.  123,  66^. 
Y.  Bupp.  100:  People  ei  rel.  Wood  v.  Town  Cuvuoera. 
32  Mw.  131,  66  K.  Y.  Supp.  197:  People  ai  lal.  Gaica 
y.  Reudon.  i9  Hub  425.  3  N.  Y.  Straa.  560. 

LeooMd,  74  N.  Y"*4a;  PeqpS  v.  Mah^^l  N."?!  Mft 
People  V.  Comn.  of  Uad  (»&«.  140  N.  Y.  26,  nrc  00 
Hun  625,  36  N,  Y.  Sopp,  S9;  Pnpla  •>  nL  Bndarick  T. 
Morton,  166  N.  Y.  136:  People  ei  nl.  U.  a  Gruid  Lodce 
V.  PiiyB.  161  N.  Y.  33»1_ MMt-  -'  "-^  '"  -'  "  "■"- 
People  ex  nL  Town  ol  Walcoi 
287.  rav(.  7B  App.  Div.  184,  ; 

V.  Board  of  Eduulios,  212  N.  Y.  463.  atli.  160  App. 
Diy.  557.  116  N.  Y.  Siraj.  853:  People  oi  rJ.  ShenilTv. 
Guaanheiiiier.  47  An>.  □>'-  0.  S2  N.  Y.  Supp.  11;  People 
«  raL   CbniKi    R/ih1    Maeli.  fla.   v.   Camnu(BOD<n,   4S 

n^Holdm 


rf  Hut.  161  N 
o  V.  SupernB«i.  173  N.  Y. 
77  N.  Y.  Supp-  676:  People 


f.  550,  B2  N.  Y.  Supa.  803;  Peoi 
Ibury.  88  Ak>.  Diy.  503,  85  K. 
if  Trey  Prea  Co..  M  App.  Div. 


.  Y,  Sujip 


,  MK.  Y. 
II,  60  App. 


M^^d..ll0lS.Y.3I0. 

e  V.  UoettwH.  133  N.  Y.  569; 

Y.  3Blr  People  v.  Sohmer,  211 

^v.  921,  146  N.  Y.  Bupp.  1108; 

.  Palnier,  0  App.  1>iv.  252,  41 

ex  rel.  IxKkwood  v,  Villue  of 

y,  Supp.  125;  People  v.Wen- 

Supp.  587;  People  ax  laL  Drake 

4  K:  Y.  Supp.  4S7;  Poople  v. 

Y.  Supp.  340, 

Chnl  lenksc— People  ei  rel.  BIbib  v.  Collier.  I7S  N, 

Y.  196;  People  i-t  rel.  Liuisduu  y.  Dalton.  46  App.  Div. 

264.  61  N.  i.  Supp.  263;  Allaire  V,  Knoi,  62  App.  Div, 

29.  70  N.  V.  Bupp.  845:  People  el  rel.   Mewok  v.  Sran- 

nell.  63  App.  Div.  243,  71  N,  Y.  Bupp.  383;  Donovi 


.^.  161; 

_!  N.  Y. 

_^,    _,„_  .1  laodOBce,  3B 

Mbc,  202,  55  N.  Y.  Bupp.  101;  FMpla  a  rel.  lithton  «. 
MeOuire.  31  MiM.  324,  65  N,  Y.  Simp.  461:  Pw>ple  « 
rel.  De  Groat  v.  Msrietl,  41  Miae.  151.  S3  N.  Y.  Supp, 
962;  Matter  of  Marvin,  01  Min.  287,  156  N.  Y.  &«»,  K; 
Pao^  ax  nL  Naino  y.  Jaflarda,  2  Hun  lU:  Pmpla  sx 
reL  Milter  v.  Huhh  38  Hue  388;  People  v.  Raanko,  40 
Hun  425,  3  N.  Y.  Supp.  560;  Pewle  «a  nL  Pond  t.  8u- 
pervwan,  06  Bud  Xi.XH.Y.  £ipp.  07:  Pei^  a  ivL 
Woodward  v.  Ro«ndale.  76  Hun  Tfis,  26  N.  \\  Bupp. 
769;  People  at  rel.  Paixo  v.  Roeendale.  76  Hua  112,  77 
N.  Y.  Supp,  325.  affd.,  142  N.  Y.  670;  PeopI*  ai  raL 
Ket«ilHv.FiUili.  7SHun32l,29N.  Y.  Sun).  163;  Peopla 
-  ■  Dady  v.  Superviaot,  80  Hun  241,  S6  N.  Y.  Bmp. 
■   "         .td.2T.  AC.  351,  arfA, 

„-_  -*emla  ax  rel.  Johaaon 
196;  People  u  nl.  OrannU  v, 
VE.  45  App.  Div.  146,  61  N.  Y. 
Snauldint  v.  BuperrUorg,  170 
loCaba  V.  Matthiea.  179  N.  Y. 
-    "~  ■'    ■■    "  --"    People 

N.V. 


91;  P( 


«)^oex^ 


-173  N.Y.  Bupp.  43.  afld.  S 


!.  185  App.  Div.  4S2. 


-People  ex  rel.  Tate  y.  D^ton.  I 


V.  BuperyiBOTk.  —  .-. 
Roberta.  163  N.  Y.  70, 

242,  affg.  02  App.  ..  _     _      _.  __^,. __. 

ex  rel.  Peek  y.  Town  Board.  27  App.  Div,  476.  BO  N. 
Bupp.  533;  Matter  of  Lanahart.  32  kni-  Div.  4,  53  N.  Y. 
Supp.  671;  People  ei  rot.  Remington  v.  Manning.  37 
App.  Diy.  141.  6S  N.  Y.  Supp.  781;  Penile  ai  nL  Haaua 
V.  Town  Auditora.  43  App,  Div.  22,  59  n7y.  8um>.  615; 
People  ex  reL  Sniart  v.  Supervlaoia.  «e  App,  Dtr.  66.  71 
N.  Y.  Sum.  568:  Peopla  ex  nl.  Canton  Bridu  Co.  v. 
Town  Auditora.  43  Miac,  116,  S6  N,  Y,  Bun.  1593,  afld., 
05  App.  Diy.  eM,  S»  N.  Y.  fiupo.  11137f«nle  »  reL 
Mywa  v.  Banea.  UBun  574.  afldTlU  K.  Y.  317:  Peopla 
ex  raL  Bayiua  v.  Supervigon,  82  Hun  288.  31  N.  Y.  Supp. 
248;  People  ex  reL  Slater  y.  Smitli,  SS  Hun  432,  31  N, 
Y.  Supp.  749;  People  ex  rsl.  Gaa  Co.  v.  Bcbienn.  SO 
Bun  220,  36  K,  Y.  Bupp,  64;  People  ei  rel.  O'Mara  *, 
Superviaore,  10  N.  Y.  Supp.  254:  People  v.  Supervi«n 
«.<  nn.r.    u  Abb,  N.  C,  29, 

.  .  Jams,— People  V,  Plagg,  17  N,  Y.  684; 
Manin  y,  Boaid  ol  BupBrvi»ora,  29  N.  Y,  645:  People  v. 
rel.  Dad»  v,  Coler.  171  N,  Y,  373;  PH^Ie  ei  rel,  Dady 
y,  Prendergaat,  203  N,  Y,  1:  Peopla  v.  Coler,  34  App. 
Diy.  167.  54  N.  Y,  Bopp.  63»;  People  ex  rel,  Goodwin  v. 
Coler,  48  App.  Div,  492.  62  N.  Y,  Supp.  964:  People  ex 
rel.  Rolf  y,  cSiler.  58  App,  Div,  131.  68  N,  Y.  Bupp.  448: 
People  ai  rel.  l^eotilboo  v.  Coler.  61  App,  Diy.  ^.  70 
N,  Y.  S^pp^  4|2;  Pe^le  ex  nl.  Daly  r.  Yolk,  66  App. 

BeatonUon  Id  ineiiibenbiD  In  benenilent  aod- 


^il*"! 


316;  People  e.  rel,  McLaughlin  v,  PoUce  Comra,,  174 
N.  Y.  450.  revB,  78  App,  Kv.  82,  78  N.  Y.  Supp,  710: 
People  ex  reL  Percivafy,  Cram.  32  App,  Div.  414,  S3 
N,  y.  Bupp,  110,  Kffd.,  158  N.  Y.  606:  People  n  iTl,  Coy- 
oney  v.  Kearney.  44  App,  Div,  440,  Bl  K,  Y,  Bupp,  41. 
alTd,,  IBl  N,  Y.  648;  Pwple  ei  reL  McDonald  v,  Ctausen, 

60  App.  Div.  288.  63  N.  Y.  Supp.  093;  People  ei  reL      ..„. ,. 

GaSgan  v.  RickerKin.  50  App.  Div.  583.  67  U.t.  Supp.  Aueaa men ll,— People   t 

24S;  People  ex  reL  Taylor  v.  Wdde.  61  App,  Div.  SftO,      ■-"-    -   "     -■ 

70  N,  Y,  Supp.  860;  People  ex  ml.  Miller  >,  Sluixia.  32 
App.  Div,  1^,  SI  ti.  Y.  Banp.  816;  People  ei  rel.  Goct- 
ehioui  v,  Pollett,  24  MLk.  510,  63  N,  Y,  Supp,  956:  Matler 
of  Sullivan,  55  Hun  28S.  8  N.  Y,  Bupp,  401. 

Bcctton  olIleerB,'People  ei  rel.  Woods  v,  CriiBcy, 
01  .\.  Y.  616:  People  a  nl.  Smith  v.  Schiellein,  96  N. 
Y.  124:  People  v.  Cinvaaeora  of  CliemuaK  Co..  126  N.  Y. 
392:  People  oi  reL  Sherwood  v,  Ries.  120  N.  Y.  391; 
People  ei  >el.  Munro  V.  County  CanviMM,  139  N.  Y, 
460:  People  ex  reL  White  y.  Aldermen^Buflala,  157 
N.  Y.  431;  Teiuiey  v.  Alkiat,  300  N.  Y,  202.  revg.  151 

§  1316.  Contents  of  petition  for  alternative  order. 

The  statemeRt,  ooatainsd  in  a  petition  for  Eui  ftltemative  maDdaioUB  order,  of  the  (acta 
constituting  the  grievance  to  redress  which  the  order  is  issued,  the  joinder  in  Uie  petition 


r  of  Connell,  77  Min. 

«».— t*eopk~ei  rel'.  City  of  Tooawanda  r.  F^i- 
nenry,  170  App.  Div.  227.  Ififi  N.  Y.  Bupp.  70. 

Ita  lldM,— People  ei  rel.  Millard  v.  C^pin,  104  N. 
Y.  96;  People  ei  nL  Oatrandw  v.  Chann.  10&  N.  Y.  309: 
Chapio,  30  Hun  330,  Bffd.TTa3  N.  Y.  635. 
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more  such  grievances,  and  the  command  of  the  cwder,  are  subject  to  the  pro- 
statute  and  rule  respecting  the  statenient,  in  a  complaint,  of  the  facts  con- 

i  cause  of  action,  the  joinder  therein  of  two  or  more  causes  of  action,  and  the 

t  judgment  thereupon. 

!,  povt)'     V.  Boud  of  ApnortionmaDt, 
n  .»  _!■.»«•  »  wnt,  C.     MeDonald  v.  Clnuen,  SO  A^.  „.,.  •«,,  v.^  i..  ..  uuuli. 
3  be  ■spantslr  Itat«d,     WS;  Pcopla  ai  nl.  Ajbi  t.  bept.  of  HealCh,  138  App. 


niKtioii,  90.  DiT.  5S9.  133  N.  Y.  Supp.  2M;  Psopls  u  tel.  Enu  v. 

iL— People  oi   reL    Ee«e   t.   Baperviiore,     Columbu  Clob,  16  N.  Y.  Siipp.  821,  20  Qv.  Proe.  Eep. 
"■    —  '1  Hun  97,  24  N.  Y.  8upp.  583;     31S:  Roynolilf  t.  WIUImim.  1M  N.  Y.  Supp.  407:  People 


.    Ee«e   T.   Baperviiore,  Columbu  Clob,  16  N.  Y.  Siipp.  821,  20  Qv.  Proe.  Eep. 

.. 9T,  24  N.  y,  Supp.  583;  31S:  Roynolilf  t.  WIUImim.  1M  N.  Y.  Supp.  407:  P 

IT.  Bupervieore.  142  N.  Y.  37B;  Peoplt  v.  OrsDahlie,  41  Bow.  Pr.  IM;  People  v.  Order  of  A 

rmiiD  V,  Lamb.  S  App.  Dlv,  2e,  39  N.  T.  «a  Stu,  63  N.  Y.  Snper.  Ct.  60. 

Male  er  rel.  Bean  t.  CUtueB,  74  App.  Dir.         Order  to  (how  OIIUC.— People  eiieLCrouee  v.  Supar* 

!.  Supp.  S21:  People  ei  re).  Decker  v.  Pu-  vi«in,  70  Him  GOO,  24  S.  Y.  Bupp.  3BT. 

be.  aw.  60  N.  Y.  Bmip.  461;  People  ex  reL         Statute  of  Umltattont.— People  m   ni.    Ryu   v. 

remunn,  83  Hun  181,  31  N.  Y.  Sii^.  SS3:  ffinchuc.  114  App.  Div.  170,  09  U.  Y.  Supp.  593. 

penbon  of  weitdicaur.  IS  Bub.  007. 

.  BlandamuB  orders  granted  at  special  term. 

where  special  provision  therefor  is  otherwise  made  in  this  article,  a  mandamus 
be  granted  only  at  &  special  tenn  of  the  supreme  court  held  within  the  judicial 
abrstnng  the  county  wherein  an  issue  of  fact  joined  upon  an  alternative  man- 
ner is  triable,  as  pr«ecribed  in  this  article. 

a.— Code  dv.  pm..  1 3068,  la  *m.  by  L.  ei  teL  Fulton  t.  Supervuon,  50  Hun  106.  3  N.  Y.  Supp. 

IS.  7G1;  People  v.  Myers.  &0  Hun  470.  3  N.  Y.  Supp.  36S, 

>B.— Peode  ei  nL    Kennefh    t.  Oradr,  elld.,  113  N.  Y,  67S:  People  ei  i^  Dmvtnpott  v.  Rioe. 

.  37,  46  N.  Y.  Supp.  MS.  68  Hun  24,  22  N.  Y.  Snpp.  631;  MXUr  ^T-Iaoninc,  71 

BBlad.— People  ex  reL  Lowec  t.  Donoima,  Hun  336,  24  N.  V.  Supp.  1036. 

,  nrw.  Oa  Hun  612, 18  N.  Y,  Supp.  646;  Pen-  Trbl  l«mi.— PBopla  ai  raJ.  Bluok  t.  Supreme  Lodsa, 

hmp^  T.  Clnney,  ITl  App.  A*.  303,  1S6  138  App.  Div.  88.  110  N.  Y.  Supp.  148, 
VM;  Mtmm  v.  Wilkm,  7  Hun  23;  People 

.  Mandamus  order  when  granted  by  appellate  division. 
UmuB  order  may  be  granted  at  a  teim  of  the  appellate  division  of  the  supreme 
f,  directed  generally  against  any  judge  holding,  or  to  hold,  a  special  term  of 
court,  or  directed  afjainat  one  or  more  judges  of  the  same  court  named  therein, 
ae  where  such  order  may  be  issued  out  of  the  supreme  court  agunst  any  other 
a  judge  thereof.  Such  order  can  be  paBted  only  at  &  term  <rf  the  appellate 
if  the  judidal  dqiartment  wabracing  the  county  wherein  the  action  is  triable 
jcial  proceeding  is  brought,  in  the  course  of  which  the  matter  sought  to  be  en- 
tbe  mandamus  order  originated,  unless  that  term  is  not  in  session;  in  which 
ay  be  grant«d  at  a  term  of  the  appellate  diviuon  of  an  adjoining  judicial  departs 

ILr-Code  dv.  proe.,  13089,  w  un.  bv  L.  1S9S,  eb,  946;   otUoslly   nviaed    From    L.   1S73,  A.  70, 

.  Perec^itory  mandanms  mrder  la  first  lastaace. 

Bptory  mandamus  order  may  be  granted  in  tbe  first  instance  where  the  appli- 
ht  to  the  mandamua  order  depends  only  upon  questions  of  law,  and  notice  of 
^ti<»i  has  been  gjven  to  a  judge  of  the  court  or  to  the  corporation,  board,  or 
[y,  officer,  or  other  person,  against  which  or  whom  the  order  is  directed.  The 
ist  be  served  at  least  d^t  days  before  the  application  is  heard;  unless  a  ^ort«r 
escribed  by  an  order  to  show  cause  made,  where  the  application  is  to  the  special 
the  court  or  a  iu<^  thereof;  or  where  the  apphcation  is  to  the  appellate  division. 
apellate  divisioD  or  a  justice  of  the  appellate  diviraon  of  that  judicial  depart- 
1  such  a  case  the  application  must  be  founded  upon  a  verified  petition,  which 
eeompanied  by  other  written  proofs,  a  copy  of  which  must-  be  served  with  the 
order  to  show  cause.  Where  the  court,  board  or  other  body  to  be  served  con- 
iree  or  more  members,  the  notioe  or  order  to  show  cause,  and  the  papers  upon 
i  api^ication  is  to  be  made,  may  be  served  as  prescribed  for  service  in  an  alter- 
udamus  order.  Except  as  prescribed  in  this  aectioQ,  or  by  special  provision 
peremptory  toaiulamus  order  cannot  be  granted  until  an  alternative  mandamus 
been  granted  and  duly  served,  and  the  return  day  thereof  has  elapsed. 

D. — Code  dv.  pioc,  I  3070,  M  am.  by  L, 

B. 

H.—Matlani    generally,   C,   P.  A„   i|  113- 


CIVIL  PRACTICE  ACT 


art,  79 


-l  App.  DlT.  413.  138  N. 
PwTtt.  Jr.,  Co.  V.  8ob- 
r.  Supp.  IBS;  MftCUv  ol 
32S,  171  N.  Y.  Simp. 


SOS;  MUtw  of  Qndr.  IS  A 


,  S9  Miw.  Xa.  SOS.  IM 


Dley,  181  App.  Dlv.  SeS. 

-Pepplo  01  «1.   DolmK 

D  SSl 

law  liiTOlied.— People 
1,  13S  N.  Y.  S2Z:  People 
e  Hof^uL  S  App.  Div. 
it  r«l.  Butel  V.  Moeiu, 
BBS:  People  ex  le).  Cu»- 
I,  «  N,  Y,  Supp.  717; 

),'  82  'N.'  Y.  Supp.  9B3; 
V.  Palmer,  U  Mur.  41, 


, .  __  App.  DiT.  SM.  M  N 

, jL  Joyce  v.  Vim  Wntt.  36  App 

SS  N.  Y.  Supp.  SM:  People  e.  rel.  Croft  t  ' 

App.  Div.  123,  83  K.  Y.  Supp,  71;  People  i. 

V.  Gonenl  Oomolttee,  sa  App.  Div.  170.  BS  N.  Y,  S 
67,  rerd.  op  otbei  cnnrndi.  104  N.  Y.  33S;  People  ei 
reL  MoElweo  v.  Produce  Eichejige  Tro»t  Co..  53  App. 
Dir.  03.  es  N.  Y.  Supp.  B28;  People  ax  nL  luiru*. 
Colenum-,  gs  App.  Div.  88.  81  N,  Y.  Supp.  43J;  People 
a  reL  Hotehkui  v.  Smith.  IS2  App.  Div,  SI4,  137  N,^. 
Supp.  367.  iftd..  208  N.  Y.  231:  People  ei  reL  Gueiuey 
V,  SomBTB.  153AMI.  Div,  623,  130  N.Y.  Supp.  701:  M»t- 
ter  of  Reiloid  Fbte  Bridfe  Co..  168  App.  Div,  SSS,  163 
N.  Y.  Supp.  154;  People  oi  reL  Durhsm  BealCy  Corp. 
T.  La  Fei™.  lOfi  App.  Div.  2S0,  186  N.  Y.  Supp,  flS; 
People  SI  rel,  HuUiDuiv.Gitelimt,  114  Miac.  SSI:  People 
ei  nL  Gudnei  v.  Gofl.  27  Migc.  331,  ST  N.  Y.  Supp. 
1108:  Matter  ot  Peten  v.  Juali»,  7G  Miic.  604,  133  N. 
Y.  Supp.  S47:  People  ci  reL  Phoenii  Cooit  Co.  v.  Hovle, 

mxtC^   mr  i  »a  Ij  v  a ""■  "iple  ei  reL  La  Oii- 

N.  Y.  Supp.  38; 
St.  Louia.  etc.,  R.  Co..  47  Hun 

.. —  .-,,. . ».  BoBrd  of  SuporvboTi,  85  Hun 

363,  208,  20  N.  Y.  Biipp.  07;  aM>ea]  dimund.  13B  N.  Y. 
«.— Matter  of  Haeblw  473;  People  «  re!.  olulUvm  v.  New  YoA  Law  School 
,  149  N.  Y.  414;  People     OS  Hun  HE.  23  N.  Y.  Supp.  663. 

pp.  Dir.  SS8.  82  N.  Y,  Whrn  not  tianted— Matter  of  Runk,  200  N,  T. 
neiy  v.  Vaodervoort,  £2  447,  ravi.  13S  App.  Div.  789.  123  N.  Y.  Supp.  S23;  Peopla 
DO;  Matter  of  Kenny,  62  ei  rel.  Staplea  v.  Bofanier,  208  M.  Y.  3S:  People  ei  nL 
204;  Matter  of  Ruford  Lehmaier  v.  Intcruitiui  9t.  Ry.  Co,,  86  App.  Div.  407,  8S 
.  1S3  N.  Y.  Supp.  154;  N.  Y.  Supp.  822;  appeal  dlnmBaed.  177  N.  Y.  208;  MaUar 
104,  39  N,  Y.  Supp.  387;  of  De  Nuber  v.  ^fillatd,  162  App.  Div.  774,  137  N.  T. 
N.  Y.Supp.600:People     "  —    "       '  ■  -   -   -r-  .      ~ 

»  Miic.  323,  63  N.  V, 


87  App.  Div.  437,  153  N.  Y.  Supp,  IBS:  Matter  of  Pub- 
-c  Svvice  CotnmiBiiori  v.  luterbomtigh  Rat^d  Traztait 
rel.  Matt  V.  Boaid  of  Co,,  172  App,  Div.  324,  l.M  N.  Y.  Supp.  480:  Matter  ot 
Je  T.  SuperrisiTi,  73  N.  Domgchlte  v.  Culior.  194  App.  Div.  766,  185  N.  Y.  So«>. 
jfe  Ina.  Co.  V,  Faitnum,  70S:  Matter  ol  Kiifcy,  78  Mi»c.  313,  134  N.  Y.  Supp. 
A  Truil  Co.  V.  Richaids.     B06:  Matter  of  Burlce  v,  Connolly,  76  Miio.  337,  135  N, 

0.  R.  Co.,  103  S.  Y,  95;     Y.  Supp,  179. 

1.  Y.  336;  People  ex  ral.         lupectlDa  o/  toola   ot  conoratlaii.—MBttw  ot 
People  ei  rel.  CorTi«an     WyuDt.  101  MiK.  509.  187  N.  Y.  Bupp.  387. 

«*(.  91  Bud  306,  36  N,         AliwiiaaTeinlt  ■rtvdenUlorBMWiptorT  mlt.^ 
r  V.  New  Yoik  Produoe     Matter  of  Rexford  Bridie  Co..  16^ App.  Ut.  858,  153 


75  Miao.  S'fs.'  133  Si°  Y.  Bupp.' 
Mrti*  V.  O'Kwife,  SO  Miac  3 


6  N.  Y.     N.   Y.   ; 


?*>*! 


N.  Y.  231;         .„. 

..  Div.  398.      186  N.Y.  623;  *    .,  . 
App.  Div.  399,  80  ^. 


Unudale  v.  8upervi«ora.     App.  Div.  399,  80  N.  Y.  Supp.  703. 

pp.  840;  People  «i  nL         Appnl  rrom  ardR  deDjliw' mnbeailoB. — Mattsc 

t.  538,  42  N.  Y,  Supp.     of  Whitten,  162  App,  EKv.  606,  137  Ky.  Supp.  360. 


r.  538,  42 

adamua  orders. 

Qua  order  must  be  entered  in  the  office  of  the  clerk  at  whose 
made.  A  peremptory  mandamus  order  must  be  entered  in  the 
«unty  wherein  the  tenn  ie  held  at  which  the  order  is  returnable. 

tion  la  enacted  baoauae     ahall  be  entered  ie  luueatad  by  code  dv.  proe.,  12072,. 

Ilia  will  permit  of  iarviee     1 3074. 
ere  the  alternative  order 

teroAtiTe  nundamus  order. 

jUB  order  must  be  served  by  delivering  a  certified  copy  thereof 
he  petition,  and  other  papers,  if  any,  to  the  person  to  be  served., 
ted  against  a  court  or  the  judge  or  judges  of  a  court,  it  must 
1  time  or  in  vacation,  upon  the  judge  or  judges  of  the  court; 
ourt  consists  of  three  or  more  judges,  service  upon  a  majority 
liere  it  is  to  be  served  upon  a  board  or  body,  other  than  a  cor- 
«  made  upon  a  majority  of  the  maabers  thereof,  unless  the 
d  by  law  and  has  a  chairman  or  other  presiding  officer  appointed 
i  case,  service  upon  h'"t  is  sufficient.  Where  the  order  is  to  be- 
1,  service  may  be  made  upon  any  officer  upon  whom  a  sununons- 
le  court  may  be  served. 


1 2071.    The  pi 


Batennecs.— Sarviee  of  habeai  oorpua  or  oertiowi. 
C.  P.  A.,  1 1242;  (arvioe  ol  (imunoai  jHitoaally,  Id., 
I  225;  ■ervie«  on  eorpoiationa.  Id..  If  227;  229. 

-Paopta  SI  leL  Pkaroe  v.  QunenheiiBer,  43: 
99,  60  N,  Y.  Supp.  703;  People  ei  reL  Fulton 
-0  Hun  lOS:  3  N.  T.  Supp.  751. 


9  petition  and  order  in  points  of  law. 

n  an  alternative  mandamus  order  is  served,  instead  of  making^ 

and  order,  may  file  in  the  office  where  the  order  is  rcitumabl» 
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iectJons  to  the  papers  in  point  of  Uw;  or  he  may  object  to  a  state  of  fact^  con- 
separate  grievance  and  make  return  to  the  petition  and  order  as  to  matters 
d  by  the  objections. 

— Laat  two  KnMii«(  of  DOd«  d*.  pnM..  tnl  R.  Co.,  IM  N.  Y.  230;  Psopla  ei  »L  MeGuira  t^ 

lindu  of  seiitiaii  hu  beoi  oovned  in  1 131fl,  Brink  lay  era'  IlnioD.  20  App.  Div.  S.  4S  N.  Y.  Bapp.  048; 

m  matUr  is  isKrted  (o  ccofomi  to  tb*  piw-  PBwIe  si  nl  Bpuh  v.  New  York  Subivfau  Wtttr  Co.. 

Ion  after  demumr  u  ilialishsd.  38  App.  IHt.  413,  66  N.  Y.  Bupp.  364;  MHtla  of  HiUib- 

— People  SI  nL  BaooD  t.  Nortiieni  C«n<  cock,  149  App-  tKv.  gSl,  134  N.  Y.  Supp.  17*. 


Return  to  petition  for  mandamus  order. 
I  to  an  alternative  mandamus  order  and  the  petition  therefor  must  be  made 
nty  days  after  the  service  of  the  order,  at  the  office  of  the  clerk  of  the  county, 
in  the  order,  in  which  an  issue  of  fact  joined  thereupon  is  triable.  A  peremp- 
must  be  made  returnable  at  a  special  t«rm  or  a  term  of  the  ai^llate  divi^on 
reme  court,  designated  in  the  order,  to  which  application  for  the  alternative 
it  have  been  made. 

^^Joda  dv.  preo.,  I30T3.  u  UD.-b]r  L.  dand  naeeimy  by  tha  alxilhhlag  ot  tha  writ  which  tOD- 

In  this  lectiaa  and  in  other  section*  fol-  tained  a  jtatamant  pmilaj  to  the  patitiOD. 

ice  ia  mada  to  the  teturo  to  tha  "pathien"  Ovdtr  t»  ttmr  e«HM.— PaMla  ex  nl.   Cmuaa   v, 

M  well  M  to  the  order  itaeif.    Thia  ia  ran-  Boanl  of  Suparriior*.  70  Hun  B60,  24  N.  Y.  Supp.  307. 

Return  or  objections  to  first  order. 

he  first  mandamus  order  has  been  duly  served,  a  return  must  be  made  to  the 
■on  which  the  order  was  granted  as  therein  required,  unless  it  is  an  attemative 

an  objection  to  the  papers  in  point  of  law  is  taken.  In  default  <rf  a  return, 
or  persons  upon  whom  the  order  was  served  may  be  punished,  upon  the  appU- 
he  petitioner,  for  a  contempt  of  court. 

r—Coda  dv,   pmc,,    1 2073.     Tba  aectioD  EcfcreDCca. — ClvH      contempta     anumeiatad.      civil' 
■mended  to  avoid  a  raferance  to  "demnrrar."  riflhts  I.    1120.   21;   prooeadkiu  to   puniab    civil  coo- 
in  ciyU  actJotiB  la  abolished.    In  thia  and  tempt  of  court,   iudiciar?   1.,  U  7H-TSI. 
[oBovinf,  ralerence  to  "Uie  paopte"  and  BBBet  or  aOmBE  andaTlM-— Matter  of  Hitchoock. 
have  baen  omitted,  as  thara  will  be  do  149  App.  Div.  334,  134  N,  Y.  Supo.  174. 


h  writs  aboliabad. 
nferanoe  in  >    ' 

t.  a,  pt  3.  cl 

Making  and  filing  of  return. 

im  to  a  petition  and  alternative  mandamus  order  must  be  annexed  to  a  copy 
T,  and  must  be  filed  in  the  office  of  the  clerk  where  it  is  retumabte,  within  the 
ied  in  the  order.  A  person  who  has  made  a  return  to  a  petition  and  alter- 
idamus  order  cannot  be  compelled  to  make  a  further  return.  The  return  to  s 
f  mandamus  order  must  be  likewise  annexed  to  a  copy  of  the  order,  and,  i»- 
piration  of  the  firet  day  of  the  teim  at  which  it  is  retumabte,  either  must  be 
n  open  court,  or  be  filed  in  the  office  of  the  clerk  of  the  county  wherein  the 

be  held. 


a  dv.  pio«..  12074. 


H..  I207& 


is  tt*  Gm  se 


Form  and  contents  of  return. 

risions  of  statute  or  rule  relatii^  to  the  form  and  contents  of  an  answer  con- 
lials  and  allegations  of  new  matter,  except  those  provisions  which  relate  to- 
ition  of  an  answer,  and  to  a  counterclum  contained  thwein,  apply  to  a  return 
on  and  alternative  mandamus  order,  showing  cause  against  oljejing  the  com- 
he  order.  For  the  purpose  of  the  application,  each  complete  statement  of 
ling  a  cause  why  the  command  of  the  order  ought  not  to  be  obeyed,  is  regarded 
ite  defence  and  must  be  separately  stated  and  numbered. 

,— Code  or.  proo..  |  2077.  of  PoUce,  W  Hun  290:  People  ei  raL  Andrewt  v.  Mo- 

— ProrWiaiB  laaanlly   appUoibI*  to   an-  Ouira.  S  N.  Y.  Bupp.  St3;  Peopla  t.  OEdir  of  AmericaD 

A.,  H260-SB5.  Star,  G3  N.  ¥.  Super.  Ct.  BS. 

'  at  ntmwnj—femh  a  ret.  MeOuirc  t.  Adaanmte  lc«al    remadr.— PegpIS    ex  rri.  Oranniv 

uioB,  20  App.  IHv.  S,  4e  N.  Y.  Supp.  B4S:  v.  SobaRa.  46  App.  Div.  14G.  IBSy  tl  N.  Y.  Supp.  I4S: 

McEnroe  v.  Walls,  30  App.  Div.  30,  3£  Matter  of  Maboarar  v.  Board  of  Education,  ITB  App, 

ISSi  Peopla  ei  laL  Caristoo  v.  Boud  of  Div.  7S2,  16?  N.  Y.  Bopp.  £33. 
on  zas:  F«i4>la  n  nL  MoMaekin  v.  Board 
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{§  1327-1332  CIVIL  PRACTICE  ACT  art.  79 

§  1327.  Objections  to  return  as  insufficient  in  law. 

The  petitioner  may  object  to  the  return,  or  to  any  complete  statement  of  facts  therein 
separately  assigned  as  a  cause  for  disobeying  the  command  of  the  order,  on  the  ground 
that  the  same  is  insufficient  in  law  upon  the  face  thereof. 

DerfTatton.— Last  ■entenoe  of  code  dv.  proo.,  1 2078.  Ecnly  to  return. — ^Matter  of  QrifBn  v.  Williams. 

The  fiiBt  sentence  has  been  covered  elsewheie.  168  App.  Dhr.  63,  153  N.  Y.  Supp.  926. 

Fftflnre  to  demnr. — ^People  ex  rel.  Rudd  v.  Crop- 

aey,  173  App.  Div.  714,  159  N.  Y.  Supp.  641.  ' 

§  1328.  Notice  of  filing  return  and  objections. 

Where  a  return  to  a  petition  and  alternative  mandamus  order  has  been  filed,  the 
attorney  for  the  defendant  making  it  must  serve  upon  the  attorney  for  the  petitioner  a 
notice  of  the  filing  thereof.  Where  the  petitioner  objects  to  the  return  or  a  part  thereof 
in  point  of  law/  a  copy  of  such  objections  must  be  served  upon  the  attorney  for  the  de- 
fendant within  twenty  days  after  the  service  of  such  a  notice.  Where  the  defendant 
objects  to  the  petition  or  to  a  part  thereof,  a  copy  of  such  objections^  must  be  served 
upon  the  attorney  for  the  petitioner  within  the  time  prescribed  by  law  for  filing  the 
same.    Objections  in  point  of  law  raise  an  issue  of  law  within  the  meaning  of  this  article. 

Derlvatloii. — Code    dv.    proa,    (2081.      Refereaoes  to  demurrer  omitted  in  view  of  change  in  practice. 

§  1329.  Application  of  certain  provisions. 

No  pleadings  are  allowed  in  a  mandamus  proceeding,  except  as  prescribed  in  the  fore- 
going sections  of  this  article.  The  provisions  of  statute  or  rule  relating  to  the  form  and 
contents  of  complaint  and  answer,  and  to  objections  to  either,  apply  to  the  petition  for 
a  mandamus  order  and  the  return,  respectively;  except  that  it  is  not  necessary  to  serve 
a  copy  of  either  upon  the  attorney  for  the  adverse  party,  or  to  verify  a  return,  and  that 
neither  can  be  amended  without  special  application  to  the  court,  or  stricken  out  as  sham. 

DerlTmtloii.— Code  dr.  proo.,  12060.  AmeBdment  of  wrtt. — ^Matter  of  Raddiah,  45  App. 

Eerweima.— Pzoviaiona  cenemlor  adpttoablo  to  plead-  Div.  37,  60  N.  Y.  Supp.  1111;  People  ex  leL  MoDonaid 

inga.  C.  P.  A..  §§  341-284;  entry  of  ju^ment  after  ver-  v.  Clausen,  50  Ajx>.  Div.  286,  63  N.  Y.  Supp.  WS;  People 

diet.  Id.,  f  495;  docket  of  iudvnent  after  verdict,  Id.,  ex  leL  McDonakTv.  Clausen.  61  App.  Div.  184,  70  N. 

11501,  502;  enforcement  of  judgment  by  execution.  Id.,  Y.  Supp.  417;  Reynolds  v.  WilUams,  154  N.  Y.  Supp. 

(504;  without  execution.   Id.,   |505.  417. 

§  1330.  Motion  to  set  aside  order. 

An  alternative  mandamus  order  cannot  be  vacated  or  set  aside  upon  motion  for  any 
matter  involving  the  merits.  A  motion  to  set  aside  such  an  order  for  any  other  cause 
or  to  set  aside  or  quash  a  peremptory  mandamus  order  or  to  set  aside  the  service  of 
either  order  must  be  made  at  a  term  whereat  the  order  might  have  been  granted. 


Lumb,  6  App.  Div.  26,  39  N.  Y.  Supp.  514;  People  v.     503. 


§  1331.  Issues  of  fact. 

An  issue  of  fact  arises  upon  a  denial,  contained  in  the  return,  of  a  material  allegation 
of  the  petition  upon  which  the  order  was  granted,  or  upon  a  material  allegation  of  new 
matter  contained  in  a  return;  unless  an  objection  thereto  in  point  of  law  ia  taken.  Where 
the  petitioner  objects  in  point  of  law  to  a  complete  statement  of  facts  eepaiately  as- 
signed as  cause  for  disobeying  the  command  of  the  order,  an  issue  of  fact  arises  with 
respect  to  the  remainder  of  the  return* 

Dwlflitloii^— Code  dv.  pioe.,  1 2079.    Referanoe  to  People  ex  rd.  Daniels  v.  Gimwfofd,  68  Hun  547,  82  N.  Y. 

demurrer  omitted  in  view  of  ohange  in  practice.  Supp.  1085;  Pierce,  P.  &  B.  Co.  v.  BKokwenn,  16  N.  Y. 

Inae  of  tut, — ^People  ex  rel.  Wilson  v.  African  W.  Supp.  76S;  Martin  v.  Johnston  Co.,  17  N.  Y.  Supp.  188. 
M.  E.  Church,  156  App.  Div.  386.  141  N.  Y.  Supp.  304; 

§  1332.  Subsequent  proceedings  same  as  in  an  action. 

Except  as  otherwise  expressly  prescribed  by  statute,  the  proceedings  after  issue  is 
joined,  upon  the  facts  or  upon  the  law,  are  the  same,  in  all  respects,  as  in  an  action; 
and  each  provision  of  statute  or  rule  relating  to  the  proceedings  in  an  action  apply  thereto. 
For  the  purpose  of  the  application,  the  petition  for  the  order  and  the  return  are  deemed 
to  be  pleadings  in  an  action;  and  the  final  order  is  deemed  to  be  a  final  judgment,  and 
may  be  entered  and  docketed,  and  enforced,  with  respect  to  such  parts  thereof  as  are  not 
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I  by  a  peremptoiy  mandMnus,  as  a  final  judgment  in  an  action.  But  before  the 
ler  can  be  docketed  or  an  execution  issued  thereupon,  an  enrollment  must  be 
reupon  as  a  judgroent-roU  in  an  action.  For  that  purpose,  the  clerk  must  attach 
'  and  file  in  his  office  a  certified  c<^y  of  the  final  order,  the  petition  and  the  re- 
copies  thereof,  together  with  the  same  papers  which  are  required  by  law  to  be 
ated  into  a  judgment-roll  in  an  action.  Where  the  final  order  is  in  favor  of  the 
n,  it  must  include  a  peremptory  mandamus. 

I«k— Code  dv.  pnH..  |  2082.     Retenan  to  Trbl;  pracOcc  fmicraUr.— In  n  BonM  v.   Mn-or. 

)IBiUiid  in  viow  ol  ohwin  io  pnKti™.     In  Uie  mc.,  150  N.  Y.  279;  People  ei  lel.  QJeuoD  v.  ScwidbU. 

ice  the  proviiion  thil  tKe  fioal  order  in  favor  1T2  N.  Y.  3Ifl;  People  ex  n].  BerHnEer  v,  Welh,  ITS  K. 

Ilticoec  ruul  -twiud"  bu  bam  ohntli'iii  ao'  Y.  411,  rerc.  SS  App,  DiT.  37S,  83  N.  Y.  Bupp.  336;  Pno- 

nil  order  ghiU  "Lsclude"  t  peremptory  aaa-  pie  ei  rel.  Brodsnd  v.  Morton,  34  App.  Div.  503,  567. 

in  ottm  wonb.  »  Ihat  the  fiUkl  order  ihiJI  4S  N,  T.  Supp.  760,  revd.  on  otiier  crauBdi,  156  N.  Y. 

neoeoiH'y  Doououid  ■  dlrectian  wbich  would  130;  Poople  ox  rvL  Cotwdbv  v.  Ketmy,    44    App.  Div. 

oonUined  in  the  "peremptory  mit"  under  449,  Bl  N.  V.  Supp.  41.  aOd.,  iSl  M.  V.  648:  A»pLe  ex 

iKtiBH     No  hirtknr  onUw  or  dinnion  viU  bo  ral,  Otunie  v.  Roberts,  46  App.  Div.  14S,  1E3.  SI  N.  Y. 

i  2062.  originilly  ^viaed  from  R.  S„  pL  3,  Supp.  148:  People  ex  rel.  Bean  v.  CUuaeD.  74  App.  Div. 

1,  155,  l»t  DlnuKof  I  57.  knd  code  of  pitn,.  3lf ,  77  N.  Y.  Supp.  531:  P«>ple«  rel.  Wielnd  v.  Knox, 

put.  7B  App.  Div.  344.  78  N.  Y..  Supp.  989:  People  ei  rel. 

fdc*.— PeoplB  Bx  rcL  aoriDE  V,  WuplDfets  Gsruj  v,  TuUu  Aisl,  St.  Bulliolomew.  133  App,  Div. 

N.  Y.  3M,  ren.  91  Hu>  317,  3fi  N.  f .  Bdehi.  377.  S7S.  107  N.  Y.  Supp.  1101. 
e  ei  reL  Wui^Wier  v.  DnlloB,  £2  App.  Div. 
.  Y,  Sopp.  341. 

13.  Trial  of  issue  of  fact  generally. 

me  of  fact,  joined  as  prescribed  in  this  article,  must  be  tried  by  a  jury,  unless  a 
a  is  waived  or  a  referenoe  is  directed  by  consent  ol  parties.  Where  the  order 
led  upon  the  application  of  a  private  person,  the  petitioner  or  the  defendant  is 
to  a  verdict,  report  or  decision,  where  he  would  be  entitled  thereto  if  the  issue 
kad  in  on  action  brou^t  by  the  petitioner  against  the  defendant  to  recover 
I  for  making  a  false  return. 


!•>.— Code  dv.  proc.,  |  2083.  Mattel  b  tbe  317,  77  N.  Y.  Supp.  £31;  People  ei  rsL  Havmn  v.  Dal- 
loe  omitted  w  uoncoeiHry,  »nd  so  nliaDce  ie  loo,  77  App.  IMv.  ^M.  78  N.  Y.  Supp.  lOSl. 
ubalane*.  |2CB3.  cnKiufiy  partly  new.  ud  TerdkX— People  ei  td.  D..  W.  t  P.  R.  Co.  V.  Bai- 
led from  R.  a.,  pt.  3,  ch,  9,  tit.  2.  1 55,  chellor,  A3  N.  Y.  IZ8,  137;  People  «  rel.  MeDonnld  v. 
CM.~A«  to  tiuJ  ot  iauwby  jury.  C.  P.  A.,  ClauMU,  163  X.Y.  fi23:  People  ei  rel.  Coveneyv.  Kearny. 
I,  430;  by  the  court.  Id.,  i  Vfi;  waiver  o(  Jury  44  App.  Div.  449,  453,  SI  N,  ¥.  Supp.  41,  affd..  161  N. 
|I426.  438:re[enniieupODeoBwnt,  Id..  |tM;  Y.  MS:  PeofiUi  oi  ttl.  B<v<l  v.  Henik  40  Am.  Div.  60S. 
jury.  Id.,  11  435,  458-403.  495.  fll  ft.  V.  Supp.  9S9:  People  *>  rel.  Kuon  t.  Feitnet,  58 
Pnople  ai  raL  Beu  v.  Cbuaoi,  74  App.  Div.  Ak>.  !>!>■  594,  69  N.  Y.  Supp.  141;  People  v.  Ord«  ol 
American  Star.  Sfl  N.  Y.  Super.  Ct.  66. 

14.  Place  of  trial  irf  Issue  of  fact 

me  of  fact,  if  the  atternadve  mandamus  order  was  granted  at  a  special  term  of 
■eme  court,  is  triable  in  the  county  wherein  it  is  alleged  in  the  petition  that  the 
facte  took  place,  unless  the  court  directs  it  to  be  tried  elsewhere.  An  issue  of 
the  alternative  mandamus  order  was  granted  at  a  term  of  the  appellate  division 
upreme  court,  is  triable  in  the  county  which  determines  the  judicial  department 
the  application  for  the  order  must  be  made;  unless  the  appellate  di^'ision  directs 
tried  in  another  county  of  the  same  judicial  department.  Upon  the  trial  of  the 
fact,  the  verdict,  report  or  decision  must  be  returned  to,  and  the  final  order 
)n  must  be  made  by,  the  appellate  division  or  the  special  tenn,  as  the  oase  re- 


ton^-Ccde  dv.  proc.  |3064.  •■  ao.  by  L.  fll  Min.  112,  114  N.  Y.  Supp.  307:  People  v.  Myen.  SO 

Hfl;  oriciiully  part^  nsw,  and  partly  reviaed  Hud  479,  3  N.  Y.  Supp.  305.  alld..  112  N.  Y.  076;  Pei^lc 

.,  pt.  3,  eh.  9.  tit.  2.  f  50.  ei  rel.  Davenport  v,  Rloa.  68  Hun  24.  23  N.  Y.  Bnpp.  631. 
fafafcte.— People  oi  rel.  Overton  v.  Whipple. 

15.  Trial  of  issue  of  law  upon  appellate  division  order. 

lue  of  law,  if  the  alternative  mandamus  order  was  granted  by  the  appellate  divi- 
ist  be  tried  and  the  final  order  thereupon  must  be  made  by  the  appellate  division. 

iMk— Code  dv.proo,,  f  2085.  at  am.  by  L.  1895,  cb.  940. 

16.  Costs. 

s  an  alternative  mandamus  order  has  been  issued,  costs  may  be  awarded  as  in 
■a;  except  that,  upon  making  a  final  order,  the  costs  are  in  Uie  discretion  of  the 
Where  an  application  for  a  petemptory  mandamus  srder  is  granted  or  denied, 
&  previous  alternative  mandamui  older,  costs  not  exceeding  fifty  dollars  and 
menta  may  be  awarded  to  either  party  as  uprai  a  motion. 
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'.  pno.,  f  3086.  u  UD.  by  L.      Rodler  v.  DeuUohs  Knifar  Bnnil.  13S  Ann.  1 
— =-d  ftom  L.  1838,  di.  371,      118  N.  Y,  Bum.  K7  tSd..  in  N.  Y.  S»-.  Pboi) 


.  270,  |3.  Y.,  L.  E.  4  W.  R.  6o..  47  Hun  43. 

ml  mica  ■■  to  «cta  In  ution«,         AHUMUDa.— Psoplc  ei  rd.  Bata  t.  Speed,  73  Hun 

13:   unouiit  ol  ooM  in  aotioo.  Id.,  303.  26  N.  Y.  Bupp.  2M. 

•Jlonnceo.    Id,.     H 1S13.    tS13|         DtoereUaauT.— Fsopls  ex  rel.  Kasne  r.  Buparrlton. 

■  final  DTdei  in  nude  In  ■  kwouI  S3  Hun  337.  31  N.  Y.  Stqip.  MB.  kffd.,  14S  N.  Y.  HIT. 
by  lisle  writ.  Id.,  I ISIT.  Kib»  kUamoea.— People  ei  ni.  Roll  v.  Coler.  SS 

lie  ax  nL  I^nta  t.  Oommon  Coun-  App.  Dir.  347.  AS  N.  Y,  Supp.  ITOl,  rara.  33  Btbo.  361. 

e  N.  Y.  Supp.  493:  People  ei  ml.  68   N.   Y.   Sivp.  446. 


sals. 

m  a  peremptory  maDdamus  order  where  an  alternative  mandamus  order 
ily  issued,  uid  au  appeal  from'  an  order  granting  or  denying  an  application 
e  mandamus  order,  must  be  t^en  as  from  a  &aal  order  made  in  a  special 
appeal  from  a  final  order  made  upon  an  alternative  mandamus  order 
iG  an  appeal  from  a  judgment;  and  each  provision  of  law  relating  to  an 
iidgment,  either  to  the  appellate  division  or  to  the  court  of  appeab,  is 
».  But  where  an  appeal  is  taken,  as  prescribed  in  this  section,  from  an 
iellat«  divi^n  granting  a  peremptory  mandamus,  made  upon  an  original 
rom  a  final  order  made  upon  an  alternative  mandamus,  granted  at  the 
n,  the  execution  of  the  order  appealed  from  shall  not  be  stayed,  except 
he  same  appellate  ^vision,  made  upon  such  terms  as  to  security  or  other- 
requires. 

I  or.  proc..  I  3067.  u  am.  by  L.  People  ex  rel.  Lawrence  v.  Supnvbon.  48  App.  Dtv. 
13.  ch.  674:  oriiiDBlly  nvlaed  bom  428.  63  N,  Y.  SiqHI.  317;  Matler  of  WHllea.  iM  App. 
L.  1BS9.  oh.  17471  3;  I"  1873.  oh.  70.     Div.  506,  137  N.  Y.  Supp.  360:  Mattu  of  Hsydom  v. 

Cimil  ISt  App.  Div.  151.  171  N.  V.  Smv  601:  Peopla 
In  fUwnL— People  t.  Clyde.  69     ai  nL  CoUina  v.  apieer.  34  Hun  5S4. 
Jue,  70  H.  Y.  230:  Peopis  v.  Cmp-         DmM  nf  appltaiMeti  1M  >ltcmstl*c  wttt.— People 
ople  V.  Farrii.  76  N.  Y.  326;  Matter     el  nd.  Elrain  U^rartiav  Aaau.  v.  Qorman.  222  N.  Y. 
585;  People  ex  lel.  FlyoD  y.  Woodh     713:  People  v.  Mitchell,  15  N.  T.  Bupp.  305.  31  d-r. 

Pna.  R^.  Ill:  People  v.  Superviairi  d  Dutijuiia.  135 
nr  denrlns  peraiutorr  writ. —  N.  Y.  S3t;  People  ex  rel.  Oina  v.  Ionian.  46  App.  IXv. 
V.  Boardo!  Cacvaeaia.  156  N.  Y.  313.  61  N.  Y.  Buhi.  «S5:  Pawle  m  ni.  Connolly  v.  Boaid 
Donald  v.  Clau«a.  163  N.  Y.  533:     ot  Education,  113  App.  DIt.  SIS,  99  N.  ¥.  Bupp.  1. 

>Tei7'of  djunages  by  petitioaer. 

m  has  been  made  to  a  petition  and  alternative  mandamus  order  iseued 
ition  of  a  imvate  person,  the  court,  upon  making  a  final  order  for  a  per- 
QUs,  except  where  said  order  is  directed  against  a  state  officer  or  officers, 
officers  of  a  municipal  or  private  corporation,  if  the  petiUooer  so  electa, 

to  the  petitioner,  (gainst  the  defendant  who  made  the  return,  the  same 
,  which  the  petitioner  might  recover  in  bji  action  against  the  defendant 
71.  The  petitioner  may  require  his  damages,  where  entitled  thereto  as 
issessed  upon  the  trial  of  an  issue  of  fact,  if  the  verdict,  report  or  decision 

Such  an  assessment  of  damages  bars  an  action  for  a  false  return. 

!  ctv.  pn»..  i  20es,  la  am.  by  U  TTnloa.  US  N.  Y.  IDI:  People  a  lel.  Brodeiick  r.  Moit 
lUy  leriied  Irou  R.  S.,  pt.  3.  oh.      loo,  24  App.  Div,  563.  49  N.  Y.  Supp.  760.  revd.  on  otbe- 

■raunda.  IM  N.  Y.  138;  People  e*  niL  Udly  t.  N.  Y. 
torr-— Peoide  ei  rel.  Walker  v.  Cent.  &  H.  R.  R.  R.  Co.,  116  App.  Div.  MS.  103  N.  Y. 
IV.  SS,  133  N.  Y.  Supp.  845.  Bllp^  33fi:  appeal  dlmiljaed.  IBO  14.  ¥.  519:  People  ea 

rple  ei  rel.  Gorinf  v.  WappinEera  rel  Walker  v.  Ahoam.  130  App.  Div.  88,  133  N.  Y.  Sopo. 
revc.  91  Bun  317,  35  N.  Y.  Supp.     8*5:  Sam  y.  City  of  Nov  York,  31  Ubc.  559.  64  N.  T. 

Sum.  681;  MoOiaw  v.  QreiBSr,  320  N.  Y.  S7. 
s  ei  t«].  DevateU  v.  Muncal  M.  P. 

'  of  proceedings  and  enlargement  of  time. 

kndamus  order  was  granted  at  a  term  of  the  appellate  divioon,  an  order 
eedings  or  enlai^ng  the  time  to  make  a  return  can  be  made  only  by  a 
pellate  division  of  the  same  deparbnent;  and  where  notice  has  been  givei) 
I  for  a  mandamus  order  at  a  term  of  the  appellate  divinon  of  the  supreme 
ler  has  been  made  to  show  cause  at  such  term  why  a  mandamus  order 
,  a  stay  of  proceedings  shall  not  be  granted,  before  the  hearing,  by  any 

>  BV.  pme.,  I  2068,  aa  am.  by  L.  AmM ottnii^-MaUer  of  Reddiih.  47  App.  Div.  1S7, 
aentenoa  onutted  aa  unneoeamry.  62  nT  Y.  Bupp.  361;  Matter  of  Croker  v.  Stunu  IS 
«d  tma  R.  B.,  pt.  3.  lA.  B,  lit.  3,     Mias.  696,  76  N.  Y.  Sopp.  77. 


MAmUMtS  FSOCEEDINQ  1 1«« 

Hne  in  cflTtain  cases. 

inal  Older  includes  a  peiemptoiy  mapdamue  directed  against  a  public  t^cer, 
ler  body,  conun&nding  Tiim  or  ibeaa  to  perfonn  a  public  duty  enjoined  upcMi 

by  a  special  provision  of  law,  if  it  appears  to  the  court  that  tike  officer,  or  one 
abere  of  tbe  board  or  body,  without  juet  excuse  have  refused  or  neglected  to 

duty  so  enjoined,  the  court,  besides  awarding  to  the  petitioner  his  damages 
i  prescribed  in  this  article,  may  impose,  in  the  same  order,  a  fine,  not  exceed- 
dred  and  fifty  dollars,  upon  the  officer,  or  upon  each  member  of  the  board, 
refused  or  neglected.    The  fine  when  collected  must  be  paid  into  the  treasury 

and  the  payment  thereof  bars  any  action  for  a  penalty  incurred  by  the  per- 

by  reason  of  his  refusal  or  neglect  to  perform  the  duty  so  enjoined. 

-CodesiT.  piDo..  |aO»a    Woti-nnidm"  iudlijan   t..    HSAO-esg,    790-797;    nuniadoD   o(   fine*. 

oludM"  ia  view  of  ahuca  in  pmrtios.  Id.,  It  iSG,  790.  7W^;  Doda  arim.  pno.,  I  4M:  judieUry 

■a  mninptoiy  commud  or  mudicau*  L.  i  MS;  lUDolliuted  finea  m  iudsmeDU,  Id..  H  060-403: 

1  in  the  BuJ  anl>r.    Bw  Uit  (Bnlsnoe  ol  mUol  lutfaiit  of  publis  offiew  to  parfDim  iiiis  onjoiDM 

1 3062  H  iniioiponted  io  i  1332.  uta.  by  Inr.  ft  miaduiuuuu.jiaiikl  L,  i  ISll. 

f  reriaKl  tram  R.  B.,  pt.  3,  oh.  B,  lit.  3,  BBact  of  ImPMlm  IWs.— Peopls  v.  Rooh.  A  Btato 
Una  R.  Co.  ,7014.  Y,  3M;  Paopla  t.  Mflakin,  138  N.  T. 
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ARTICLE  80 
Prohibition  procmding 


AlMBUtiTa  order,  vim  cntat«d  by  appellMa  diriwiD. 


itSbyi 


kltenutii 

slwrosti™  nrd 

:Sa.  Retarn  by  puty, 

*"*    PrDoesdbuB  Bfur  retum. 

Onuit(iig  Bn«l  order  whsL 

AlUmatiTe  onler  anuMd  first. 


OTSnt(fM|  fiiul  order  vheo  no  ntum  oude. 


Motiov  to  viicate  or  nt  uide  ptobiU^oa  orden. 
Flii»l  order;  cobU. 

Sim  o!  prooeodinjs;  enUrjenwnt  ot  time. 


§  1341.  Prohibitioii  writs  abolished. 

The  alternative  and  absolute  writ«  of  prohibition  are  hereby  abolished.  The  relief 
heretofore  obtfuned  by  either  of  such  writs  under  the  provisions  of  the  code  of  civil  pro- 
cedure ahall  hereafter  be  obtained  by  orders  as  provided  in  this  article.  Wherever  in  any 
statute  reference  Ib  made  to  a  writ  of  prohibition,  such  reference  shall  be  deemed  to 
refer  to  an  alternative  or  final  prohibition  order,  as  the  case  may  be,  as  provided  in  this 
article,  and  the  relief  ^ven  by  any  such  statute  by  means  of  a  writ  shall  be  obtained  by 
an  order  as  provided  in  this  article. 

DarlTkUoD.— Neir.     The  oommittM    aliageated   the     eraniie  to  m  prohibition  order  lo  may  other  itatuCe  to  the 
■boliahiDE  of  the  writs  and  the  leimrini  of  linukr  nliet  by     prohibitian  proueeitiiic   u  herein    reiulated. 
ordBTi.    The  ImI  aeatenoe  it  intended  lo  sdafH  uy  ref- 

§  1342.  Grantiiig  of  alternative  order. 

An  alternative  prohibition  order  may  be  granted  upon  a  verified  petition,  which  may 
be  accompanied  by  other  written  proof,  showing  a  proper  case  therefor.  Previous  notice 
of  the  application  must  be  given  to  a  judge  of  the  court,  or  to  the  corporation,  board, 
or  other  body,  ofi&cer,  or  other  person  E^ainst  which  or  whom  the  order  is  sought. 

,  13091,  »»  »m.  by  L.  Doyle.  28  Miao.  *11.  50  N.  Y.  Supp.   9M.  «ffd.,  182  N. 

H  vhieh  haa  bean  omit-  Y.  SSB;  People  ei  rel.  Oakley  t.  Petty.  32  Hun  443;  People 

are  aboUibed.    The  re-  oi  rel.  James  v.  Surrogate'-  rin,,..   m  h.,..  iia.  d 1. 

lenuUve  order  and  the  ei  ral.  NIabeC  v.  C^ty  of  A 

■olute  wrtt,  are  obtained  Y.  Supp.  64;  Sweet  v.  Huium, 

■eh  may  inolude  on  ah-  Coopor,  57  Hov.  Pr.  416;  Feo| 

be  reatnunsd.     |  2091.  bany.  63  Ho*.  Pr.    ' '  • 

3.  oh.  9,  tit.  2,  |fll.  in  When  wilt  tea .^   .. ^, .. 

SI;  People  ei  raL  Mayor.  eK.  V.  Ni-^hoUi,  79  N.  Y.  682; 

.  58  Miae.  303.  109  N.  People  ei  rel.  Mulkina  t.  rimenoD,  229  N.  Y.  43S:  People 

fli  rel.  Child*  v,  Eilraordinary  Trial  Tona.  228  N    Y 

o  Appo  r.    People.    20  463;  People  ei  reL  Newton  v.  Special  Term,  Part  I,  193 

80  NTY.  31:  People  ei  App.  Div.  403.  184  N.  Y.  Supp.  193;  People  a  rel.  Wie- 

t.  Y.  582;  People  ei  rel.  aenthal  v.  Dmme.  IflB  App,  Div.  225.  IS6  N,  Y.  Supp. 


!;  People  ei  r^  Bleu-     452;  Matter  of  Hylaa  v.  F^egan,  105  Mii 

121  N.  Y.  345;  People      Y.  Supp.  46;  People  ai  rel.  Ooal  v.  Will _.  „„ 

I.  Y.  383.  394,  aSi.  113      Div.  102,  B4  N.  Y.  Supp.  457;  People  ai  rel.  United  Bah 


,  121  N,  Y.  345;  People      Y.  Supp.  46;  People  si  rel.  Dwl  v.  Williama.  51  i 
-  "  •""  394,  aSi.  113      Div.  102,  B4  N.  Y.  Supp.  467;  People  oi  rel.  United  Biw.- 
I  ral.  Sprague      Ing  Material  Co.  v.  Special  Term,   145  App,  Dir.  530. 


■.  Bupp.  55«;  130  N.  Y.  Supp.  653;  Pmple  ex  rel.  Martin  "v".  Bn 

DL»,  245,  47  App.  Div.  108,  153  N.  Y.  Supp.  893;  People  ei  re 

'emi  V.  nudama,  SI  App.  v.  Doyla.  28  Miw;.  411.  59  N.  Y,  Supp.  969;  People  ac 

People  ei  rel,  Morse  v,  rel.  Devery  v.  Jerome.  36  Miso.  306.  73  N.  Y.  Supp. 

N.  Y.  Supp.  492,  revd.  306;  People  ei  r«L  Flamini  v.  Mayer,  41  Miao.  289,  S4 

People  ex  rel,  Jonea  v,  N.  Y.  Supp,  71;  People  ex  rel.  Board  o[  Edueatica  t 

N.  Y,  Supp.  718,  affd.,  Drrair,  78  Miao.  329,  138  N.  Y.  Supp.  351.  »Hd.,  211 

atrick  V.  ntuenld.  73  N,  Y,  51;  People  v.  Shonco,  83  Miao.  32<(,  144  N.  Y.  Supp 

65:  People  v,  Muniaipal  SS6;  People  ex  reL  Salke  v.  TalooCt.  21  Hun  MI;  City  of 

4.  Y.  Supp.  615:  People  New  Yoi%  v.  Public  Service  Commianon,  104  Miao.  30G. 

168  App.  Div.  S53,  153  171  S.  Y.  Supp,  830:  Ptople  v.  RuHell.  19  Abb.  Pr.  IBS: 

Child*  V.  Extraordinary  People  v.  Clute,  42  Ho*.  Pr,   157.  , 

People  ei  rel.  Smith  v, 

g  1343.  Alteniative  orders  granted  at  special  tenn. 

Except  where  special  provision  therefor  is  otherwise  made  in  this  article,  an  alternative 
prolubition  order  can  be  granted  only  at  a  special  term  of  the  court.  In  the  suprnne 
court,  the  special  tenn  must  be  one  held  within  the  juificial  district  embracing  the  county 
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the  action  is  triable  or  the  special  proceeding  is  broughii  in  tJie  course  of  vhioh 
ter  Bou^t  to  be  prohibited  by  the  order  orienated. 


i.  Altemattre  order,  when  granted  by  apftiOate  division. 

amative  prohibition  order  may  be  granted  at  a  term  of  the  appeUate  divi«on 
iipreme  court  only,  directed  generally  against  any  judge  holding,  or  to  hold,  a 
erm  of  the  same  court,  or  directed  against  one  or  more  judges  of  the  same  court, 
herein,  in  any  case  where  such  an  order  may  be  issued  out  of  the  supreme  court 
to  any  other  court  or  to  a  judge  thereof.  Such  an  order  can  be  granted  only  at 
of  the  appeUate  diviBi<Hi  of  the  judicial  department  embra^g  tiie  county  wfaerdn 
tn  is  triable  or  the  special  proceedi:^  is  brou^t,  in  the  course  of  which  the 
ought  to  be  prohibited  by  the  order  ori^nat«d,  unless  a  term  of  the  appellate 
of  said  department  is  not  in  session;  in  whioh  ease,  it  mf^  be  granted  at  a  term 
tppellate  division  in  an  Bdj<»mng  judicial  deparime&t. 

prod.  (2[»3.  M  un.  by  L.  AppUcktlOD,  wbcie  nrnlti  — Feopln  si  ml.  WbitoUD 

nvlMd  fnm  L.  187S,  eh.  To.      v.  Vaodirud,  IM  Apv.  Dtr.  Ua  1S«  N.  T.  8an>.  1030 


6.  Contents  o|  alternative  order. 

Itemative  order  must  be  directed  against  the  court  in  which,  or  the  judge  befwe 
md  also  the  pwty  in  whose  favor  the  praoeedii^  to  be  leetrained  were  t^en 
bout  to  be  taken.  It  must  oomnuuid  the  court  or  judge  and  also  the  party  to 
id  refrwn  from  any  further  proceedings  in  the  action  or  q>eci^  proceeding,  or 
pect  to  the  particular  matter  or  thing  described  tfaerran,  as  the  case  may  be, 
:  fur^er  direction  of  the  court  granting  the  order;  and  ahio  to  show  cause,  at  the 
en  and  the  place  where  the  order  is  made  returnable,  why  they  ^ould  not  be 
ly  restrained  from  any  further  proceedings  m  that  action,  special  proceedmg  or 
The  order  need  not  eontaln  aii;^  staitetneiit  of  tte  Austs  or  legal  objectims  upon 
M  petitirater  founds  his  claim  to  rdief. 

M. — Code  «v.  pnw.,  I  ZOM.'eicapt  fint  (eatenca  whteb  ii  covned  in  ■  MpmU  sectiiHi;  oiiv^^'b' nviied 

pt.  3.  ill.  g.  ttt.  2,  til. 

B.  Sorvice  of  alternate  order. 

Itemative  order  must  be  served  upon  the  court  or  judge,  and  also  upon  the  party, 
ribed  by  law  for  the  service  of  an  alternative  mandamus  <Mder.  A  copy  of  the 
ipon  which  it  was  granted  must  be  delivered  with  each  copy  of  the  order. 


MP,— 1m(  two  anlauaa  of  node  niv.  proe.,     from  R.  B..  pt.  a,  il 
■m.  hyt.   ISeS.  ch.  MA;  orivs&lty    nvind     1S73,    cb.   TO.   I  1. 


,  B.  tit.  3,  fut(  et  H  •!.  43.  u 


7.  Return  to  alternative  order. 

im  to  a  petition  stad  an  alternative  oider  must  be  made  either  forthwith  or  at  a 
ain,  before  the  term  which  granted  the  order,  or  upon  the  Sist  day  of  a  future 
ter^  ^lecified,  at  which  application  for  the  order  might  have  been  made,  as 
required.  Where  the  ordw  ia  grant«d  at  a  term  (£  the  appellate  division  in  a 
department  adjtMniug  that  wherein  the  mattw  originated,  it  may  be  made  re- 
:,  in  the  discutioa  of  the  court,  at  a  term  of  the  appellate  divioon  of  either  de- 
t.  The  return  must  be  annexed  to  a  copy  of  the  order,  and  it  either  must  be 
1  in  open  court,  or  filed  in  the  office  of  the  clerk  of  the  county  where  the  order 
lable.  Where  the  party  makee  a  return,  the  court  or  judge  also  must  make  a 
In  default  thereof,  the  judge  or  the  members  of  the  court  may  be  punished,  upon 
lication  of  the  petitioner,  for  a  contempt  of  the  court  graqting  the  order.  A 
0  an  alternative  prohibition  order  cannot  be  compelled  in  any  other  case.. 


iMk—nnt  tvD  MiiteiKxa  nn  tb«  first  two  tense.    For  oniliisl  dnivrntiaa  of  tMAC  •*«  1 1849.  mU. 

of  oods  cdT.  pmo.,  tSOOS,  M  un.  by  L.  1SB5.  i^OM,  oiitfuJ^*  lUbnUuM  lotR.  8..  pt.  3.  eh.  S,  Ut. 

Tbs  iMst  four  icDtancea  us  <»de  civ.  pmc,.  2.  1 82,  in  put. 
■n.  by  L.  IBM,  ok.  MJ,  (BMtH  the  AM  ^- 
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§  1348.  Return  by  party. 

A  return  to  a  petition  and  an  alternative  order,  when  made  by  a  party,  must  be  veri- 
fied by  his  affidavit,  as  required  for  the  verification  of  a  pleading  in  a  court  of  record, 
unless  it  consists  only  of  objections  to  the  legal  sufficiency  of  the  papers  upon  which  the 
order  was  granted.  Where  the  party  unites  with  the  court  or  judge  in  a  return,  or 
annexes  to  the  court's  or  the  judge's  return  an  instrument  in  writing,  subsmbed  by  him, 
to  the  effect  that  he  adopts  it  and  relies  upon  the  matters  therein  contained  as  sufficient 
cause  why  the  court  or  judge  should  not  be  restrained,  as  mentioned  in  the  order,  he  is 
thenceforth  deemed  the  sole  defendant  in  the  special  proceeding;  except  that  where  a 
final  order  includes  an  absolute  prohibition,  such  an  order  must  be  directed  against  the 
party  and  also  against  the  court  or  the  judge. 


UtHnMoa.r-OodB  dr,  ptoo..  f  9098.  The  oha&co  taisad  in  the  final  order.  OriciAal  dariT»ti<m  of  |  S098: 
in  the  language  at  the  end  waa  made  beoauae  the  abaolute  firat  aantenoe  new;  remainder  from  R.  8.,  pt.  8,  oh.  9. 
pcohibitiaQ  order  under  the  i^an  aoggested  ia  now  eon-     tit.  S,  |  S3. 

§  1349.  Proceedings  after  return. 

Pleadings  are  not  allowed  upon  a  prohibition  order.  Where  an  alternative  order  has 
been  granted,  the  cause  may  be  disposed  of  without  further  notice  at  the  tenn  at  which 
the  order  is  returnable.  If  it  is  not  then  disposed  of,  it  may  be  brought  to  a  hearing 
upon  notice  at  a  subsequent  term.  It  must  be  heard  at  a  tenn  of  the  appellate  divieion 
in  the  same  judicial  department  or  at  a  special  tenn  held  in  the  same  judicial  district, 
as  the  case  may  be.  The  petitioner  may  controvert,  by  affidavit,  any  allogation  of  new 
matter  contained  in  ttkb  return.  The  court  may  direct  the  trial  of  any  question  of  fact 
by  a  jury,  in  like  manner  and  with  like  effect  as  where  an  order  is  made  for  the  trial  by 
a  jury  of  issues  of  fact  joined  in  an  action  triable  by  the  court.  Where  such  a  direction 
is  given,  the  proceedings  must  be  the  same  as  upon  the  trial  of  issues  so  joined  in  an 
action. 

DerlffttlMi.— Oode  oiv.  proe.«  %2O09,  •a  am.  by  L.         In  fMMnl. — People  ex  reL  Aldhouae  ▼.  MeCarthy, 
1895,  oh.  946,  originaUy  reviaed  from  R.  8..  pt.  8,  oh.  9.     41  Miac.  429,  84  N.  Y.  Supp.  1062. 
tit.  2.  164,  in  part. 

§  1360.  Granting  final  order  when  no  return  made. 

Where  the  alternative  order  has  been  duly  served  upon  the  court  or  judge,  and  upon 
the  party,  the  petitioner  is  entitled  to  a  final  order  containing  an  absolute  prohibition, 
unless  a  return  is  made  by  the  court  or  judge  and  by  the  party  according  to  the  exigency 
of  the  alternative  order,  or  within  such  further  time  as  may  be  granted  for  the  purpose. 

DefflT»tlon. — First  aentenoe  of  code  dv.  proc.,  f  2096,  aa  am.  by  L.  1806,   eh.    946;  originally  a  aobatitnte  for 
R.  8.,  pt.  8,  eh.  9.  tit.  2,  1 62,  in  part. 

§  1361.  Altematiye  order  granted  first 

Except  as  otherwise  specially  prescribed  by  law,  a  final  order  containing  an  absolute 
prohibition  cannot  be  granted  until  an  alternative  order  has  been  issued  and  duly  served 
and  the  return  day  thereof  has  elapsed. 

DefflT»ttoil. — First  aentenoe  of  oode  civ.  proe.,  |  2094. 

§  1362.  Motion  to  vacate  or  set  aside  prohibition  orders. 

An  alternative  prohibition  order  cannot  be  vacated  or  set  aside,  upon  motion,  for  any 
matter  involving  the  merits.  An  objection  to  the  legal  sufficiency  of  the  papers  upon 
which  the  order  was  granted  may  be  taken  in  the  return.  A  motion  to  vacate  a  final 
order  containing  ah  absolute  prohibition,  or  to  set  aside  an  alternative  order  for  any 
matter  not  involving  the  merits,  must  be  made  at  a  term  where  the  order  might  have 
been  granted. 

DcrlfBtton.— Code  oiv.  proc.   f  2097.  41  Miao.  289,  84  N.  Y.  Supp.  71;  People  ez  rel.  Weat 

Legal  saffldeney.— People  ex  rel.  Fleming  v.  Mayer,     Shore  T.  Co.  ▼.  Bauer.  54  Mtao.  28, 103  N.  Y.  Supp.  108L 

§  1353.  Final  order;  costs. 

Where  a  final  order  is  made  in  favor  of  the  petitioner,  it  must  include  an  absolute 
prohibition;  and  it  may  also  direct  that  all  proceedings,  or  any  specified  proceeding, 
theretofore  taken  in  the  action,  special  proceeding  or  matter,  to  which  the  absolute  pro- 
hibition relates,  be  vacated  and  annulled.    Where  a  final  order  is  made  against  ihe 
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I  must  autbonze  the  court  or  judge  and  the  adverse  party  to  proceed  is  tite 
al  proceeding  ormatter,  as  if  the  alternative  order  had  not  been  issued.  Costs, 
ig  fifty  dollars  and  disburBementa,  may  be  avarded  to  either  party  as  upon  a 


In  ■■■wl^-pBople  «  nl.  Sudmu  t.  TathiU,  TV 

MnU.  a  P.  A..     App.  rav.  M,  79  N.  T.  Supp.  Mtj  PmpIs  a  id.  Cmrii* 

pronedino.  Id.,  I  li02;  oocta  in     v.  BuUer.  AS  Muc  3W.  1(&  N.  Y.  Bunn.  329;  Pupla  t. 
vlatloo,   ti..   I  MSG:  usaunt  of     Comn.  of  Eidae,  SI  How.  Pt.  S14,  1  C&.  Pmc  Rap.  3*4. 

appeals. 

granting  or  denying  an  application  for  an  altematiTe  prohibition  order,  and 
r,  made  as  prescribed  in  the  last  section,  can  be  reviewed  only  by  appeal, 
rder  was  made  by  the  appellate  divisioQ,  the  execution  of  the  order  applied 
lOt  be  stayed,  except  by  an  order  made  at  a  term  of  the  appellate  diviedon 
department,  upon  such  terms  as  to  security  or  otherwise  as  justice  raquiree. 

-Ooda  Ar.  proa..  1 9101,  m  un.  by  U  Ortfv  «wvlBff  writ.— Faopki  u  nL  AdMU  T.  Wm(- 
r      .»..     .1.     .,,.   -^_._.,l..  — ., [„oo^    gg    g    Y.    ISI. 

Haj  ot  proceedingB ;  enlugement  of  time. 

:  prohibition  order  was  granted  at  a  term  of  the  appellate  division,  an  order 
proceedingB  or  enlaipng  the  time  to  make  a  return  can  be  made  only  by  a 
le  appellate  division  of  the  judicial  department  within  which  the  order  is 
ind  where  notice  has  been  ^ven  of  an  application  for  a  prohibition  order  at  a 
appellate  division,  or  an  order  has  been  made  to  show  cause  at  such  term 
ibition  order  should  not  issue,  a  stay  of  proceedings  shall  not  be  gnmted, 
tearing,  by  any  court  or  judge. 

Cods  dv.  vtoo.,  fZlOa,  H  am.  br  L.  11103,  oriAuOr »Ti«*d  tRm  R.  S.,  p(.  3,  ofa.  B,  tit.  3, 
._._..    -iBBMuy.      tW;  L.  ISTSToh.  TO,  13. 
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Proceeding  for  ammmtment  of  committee  of  ineoiiq>et6iit;  powers  «nd  duties  of 
coimnittee 


exenued  by  cocnrnitM 


gi  irheie  ineompeteot  ii 


§  1366.  Jurisdiction  of  si^ireme  court;  concurrent  jurisdiction  of  coun^  c«urt. 

The  jurisdiction  of  the  supreme  court  extend^  to  the  custody  of  the  person  and  the  care 
of  the  property  of  a  person  incompetfint  to  manage  himself  or  his  affairs  in  consequence 
of  lunacy,  idiocy,  habitual  drunkennees,  or  imbecility  arising  from  old  &gp  or  loss  of 
memory  and  understanding,  or  other  cause.  Where  a  county  court  has  jurisdiction  of 
those  matters,  concurrent  with  that  of  the  supreme  court,  the  jurisdiction  of  the  court 
first  exercising  it,  as  prescribed  in  this  article,  is  exclusive  of  that  of  the  others  with  respect 
to  any  matter  within  its  jurisdiction  for  which  provision  is  made  in  this  article. 

Darlnaon.— Cods  dr.  pros..  |2320,  m   un.  by  L     of  Sohndt,  32  Mim.  MO,  67  N.  Y.  Bupp.  244;  JhIuod 


jhioge.    I  2320.  oriensUy  miaBd  fmm  L.  1874.      16  N.  Y.  Supp.  5S1;  Bi  PKW  Rodmi,  B  ibb.  N.  C.  HI; 

,it  I.  t  1.  MstWr  of  NfMOD.  1  Bjirb.  437;  Jr  '    "^-  -    ■  "  - 

'Meuing  of  terms  "lunatic"  ud  "In'      207;  Mitter  of  Tnin',  I  Puce  1 


1.  37  Huo  306;  MsCter  of  Biou^.  SI  B 
Y.  Supp.  5S1;  Bi  PKW  RodHTi,  B  ibb.  N.  . 
er  of  NfMOD^  1  Bub.  437;  JuIudd  v.  Kin«.  4 


.  .      , n  1.,  {28.     JunwUcdon      IJnieiiard,    26   ( 

of  county  couit  Benently,  C.  P.  A.,  (67.  lubd.  4;  pro-  "FMble  mlnded."-^MiitMi  of  PukiiK,    105  Muo. 

omllDci   for   commitment   of   the    iniina.    inanity   L,  634,  173  N.  Y.  Supp.  fi2a. 

Seficimtj  1.,  ir^-M™_  "    ™™            ."_"*!  "".,  "2  N.  Y.  5i3;  WiUiim.  v.  Empire  W^^  Co..  7  App. 


N.  Y.  Supp.  Ml;  Kent  t.  Wert,  II 


Lv.  4W,  499.  44  N.  y;  Bupp.  901;  PrenliB  t.  Con 
.  Hun  167;  Runberg  v.  Johnsm.  11  Cliv.  Proa.  I 
i3;  Fiulkuer  v.  McClure,  IS  Johm,  134. 


deficiency   1.,    |1  23-3S. 

latbdlcaoB    scnanOlT-— Ml „    _ 

N.  Y.  Ml;  Matter  of  Loftliouse.  3  j^>p.  Div.  139.  3 

Y.  Bupp.  39;  Matter  of  Forkel,  8  App.  Div.  397.  40  N.  31 

Y.  Supp.  847;  Kent  v.  Ww,  16  App.TJiv,  496,  44  N.  Y,  — 

Busp.  Ml,  aJfd.,  134  N.  Y.  749;  Matter  of  Bellenaet,  32 

Mwc.  414.  H  N.  Y.  Supp.  ^I;  Butler  v.  larvia,  SI  Hun  I.  Jiz,  .iin;  n.eni  T.  n«l.  . 

24S,  4  N.  Y.  Bupp.  137;  Matter  of  Dunn.  64  Hun  IB.  18  Y.  Supp.   244. 

N.Y.  Supp.  723;  Matter  of  Wing,  83  Huo  284,  31  N,  Y.  SolBclcner    irf    ptaullnL..     - — 

Bupp.  »42;  M&cter  of  Cook,  6  N.  Y.  Supp.  720.  25  St,  App.  Div.  411,  413,  48  N.  Y.  Supp.  437;  Matur  of  Cla^ 

R«i.  M;  Scribner  >.  Qualtrouch.  44  Barb.  431,  31  Mi«.  339,  64  N.  Y.  Bupp.  984;  Jmkxm  v.  Jaakm, 

iarUdkdan  ol  inpremc  eaart.— Matter  of  Blewitt,  37  Hun  308;  Ei  pane  FowTcr,  2  Barb.  Ch.  309. 

131  N.  Y.  541;  Matter  of  LofthouH.  3  App.  Div.  139,  rntctlce.— Matter  of  Chapman,  43  App.   Piv.  331, 

38  N.  y.  Bum.  39;  Matter  of  Chapman.  43  Aiip.  Div.  233,  GB  N,  Y,  Bupp.  1029;  Matter  of  DemeJt,  27  Hun 

231.  233.  69  N,  Y,  Bupp,  1029;  Matter  of  DemelC  27  480.    481;    Faraee  Menhant'a    Caaa,    11     Abb.    N,    8. 

Hun  480.  481;  Butler  v.  Jarvis,  Gl  Hun  248, 4  N.  Y.  Supp.  217. 

137;  Matter  of  Dunn.  04  Hun  18.  18  N.  Y.  Supp.  723;  ISalaUIihiucDt    al    lanacr    or    IneompetMWr.— 

Scribner  v.  Qualtrounh,  44  Barb.  431;  Matter  of  BuUcr,  Matter  of  Blewitt,  131  N.  Y.  541,  546;  Schnader  v.  Citf 

8  Civ.  Froc.  Rep.  £6.  of  Rochister.  100  N.  Y.  lOfi,  172;  Matter  ol  Biachofl.  80 

inrl»dletli>D  i>f  eniintr  eoort.— Matter  of  Forkel,  j^p.  Div.  326,  80  N.  ¥.  Supp.  917. 

8  App.  Div.  307.  400.  40  K.  Y.  Supp.  847;  Kent  v.  Wnt.  FlDdlac  u  la  InrompctepcT.— Matter  of  WandeL 

33  App.  Div.  112. 53  N.  V.  Siqip.  244;  Matterof  Belleuger,  33  Mi«.  532.  68  N.  Y.  %ipp.  904. 

32  Miac.  414.  66  N.  Y.  Supp.  531;  Matter  of  Wing,  S3  When  upolutnMatarconuiilttM  Dot  lutiaMl.— 

.  y.  Bupp.  941;  Matter  of  Cook,  29  St.  Matter  of  Weltit  177  App.  Div.  100,  163  N.  Y.  Bupp.  836. 

,  „    f..    ,„„  .        „•     ™„   —  ..  Bnidiabi,  imadlctbn  owr  eommltlM.— Mattw 
of_Haalett._18a_App^DiV;^208,  176  _N.  Y.^  Bupn^SOO. 


Who  are  IncomMtenla.— Matter  of  Case.  214   N,  Ecmina) 

Y.  199:  Matter  of  WiUiama.  24  App.  Div.  247,  48  N.  Y.  App,  I>iv,  1 

Supp.  476:  People  ex  reL  Olin  v.  Warden  of  Diathot  AUowsni 

Pnoa,  170  App.  Div.  280,  159  N.  Y.  Supp.  905;  Matter  of  Haalett, 
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S7.  Duty  of  court  harlng  juilsdictioii. 

ourt  exerci^ng  jurisdiction  over  the  property  of  either  of  the  incompetent  persons, 
i  in  the  last  section,  must  preserve  his  property  from  waate  or  destruction;  and, 
he  proceeds  thereof,  must  provide  for  the  payment  of  his  debts  and  for  the  safe 

and  maintenance,  and  the  education,  when  required,  of  the  incompetent  person 

family. 

Iv,  proc.  (  2321.  without  ohsnce:         DbpitUUDti    at    propcrto.— M^ttat    of    Hwney.    2 
L,  1874.  iih.  44«.  tit.  2,  1 1.  Bub.  CIi.  338;  Mittw  of  Willougtiby.  11  Faiee  Z57. 

.— M»w«  o!  Dunn,  M  Hub  78,  18  N.  Y.  Suop. 

387,  «0  N.  Y.  3upp.  M7;  Mi  .  -  -tj:    . 


Miae.  406.  42  N.  Y. 
ass,  44  N.  V.  Supp.  lU 
31   N.   Y.   Supp.   »4I. 


Snpp.  148:  Matter  ^  Hortoi 

—  ■"■  "---arotDoird.  IBl 

J  Wing,  83  Huo 

rohm,  51  Mbc. 


rsttni  of  al>tc.~Matlsr  of  Otip,  101  N.  Y.      101  N.  Y.  Supp 

a  V.  Beokwitb,  128  N.  Y.  312.  316;  Koit  r.  Cattt,  Ime  of  (OMatton  Ibl.—W«lar  *.  Wood. 
App.  Div.  112.  63  N.  Y.  9upp.  344.  72  Mi»c.  358.  131  N.  Y.  9upp.  109. 

58.  Jurisdictioii  of  court  to  be  exercised  by  committee. 

jurisdiction  specified  in  this  article,  must  be  exercised  by  means  of  a  committee 
person,  or  a  committee  of  the  property  or  of  a  particular  portion  of  the  property, 
incompetent  person,  appointed  as  prescribed  In  ttiis  article.  The  committee  of 
son  and  the  committee  of  the  property  may  be  the  same  individual  or  different 
lals,  in  the  discretion  of  the  court. 

?,  831;  Matter  of  Cfaapmui,  43  App. 

OM. — Banlu    Hud    Iniat    ooiiipMuei    dulv   iD-  lOS  App.  Div.  ■ 

d   under   the  bacluDi   1.,    mRy   be   appointed  roe.  32  Bail:.  1 

(•  of  tlw  eaiatet  o[  lunsUsa.  ptnona  ot  lunound  When 

I  babitual  dnmkuda,  banking  1..  1 106,  mbd.  8.  diun.— 

>ml.— Matter  of   Beokwith.   87   N.   Y.   £03;         'ooromlitM  'tiiwmftrtr,  when  apwinted. — Mat 

r  Andrmra.  102  N,  Y.  614.  revg.  125  App.  Div.      ot  RabinovHch,  71IM«c.  2&,  128  N.  Y.  Supp.  587. 

69.  Petitioii  for  committee;  by  wtiom  made. 

.pplication  for  the  appointment  of  such  a  committee  mtiat  be  made  by  petition, 

may  be  presented  by  any  person. 

re  the  incompetent  person  has  property  which  may  be  endangered  in  consequence 

incompetency,  and  no  relative  or  other  person  applies  for  the  appointment  of  a 

,tee  of  his  property,  the  overseer  or  superintendent  of  the  poor  of  the  town,  district, 

or  city  in  which  he  resides,  or,  where  there  is  no  suoh  officM,  the  offioer  or  oflScers 

ling  conesponding  functions  under  another  official  title,  must  apply  to  the  proper 

or  the  appointment  of  such  a  committee;  and    the    expenses  of  conducting  the 

lings  thereupon  must  be  audited  and  allowed  in  the  same  manner  as  other  official 

)s  of  those  officers  are  audited  and  allowed. 

.dM.— Code  oiv,  proa.,  |2323.  j 
824.  £nt  (entenee.  and  j  2324.  wi 
iciBa%  aiubalttulefor  R.  S..  pt. 

<r**B  mar  pattOoD. — HugliBa 


160.  Notice  of  presentatioQ  of  petitioii. 

court,  unless  sufficient  reasons  for  dispensing  therewith  are  set  forth  in  the  petition 
impanying  affidavit,  must  require  notice  of  the  presentation  of  the  petition  to  be 
a  the  husband  or  wife,  if  any,  or  to  one  or  more  relatives  of  the  pQTSon  allied 
ocompetent,  or  to  an  officer  authorized  by  law  to  present  such  a  petition.  Where 
Is  required,  it  may  be  given  in  any  manner  which  the  court  deenva  proper;  and  for 
irpose,  the  hearing  may  be  adjourned  to  a  subsequent  day,  or  to  another  term, 
;h  the  petition  mi^t  have  been  presented. 
<  dv.  pioc,  1  a 


..  N.  C. 

-   ,- -km.— M_ 

App.  Div,  826,  80  N.  Y.  Supp.  017. 


mi  bsMUmi.— MMIer  ot   BiwhoS. 
"~  N.  Y.  S 
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Ftoof  by  affld»Tlt.~Matter  of  Zimmer,  15  Hun  214;  23  Anp.  Div.  411,  48  N.  Y.  Siqv.  437;  Matttr  of  Fox. 

Matter  of  Hovt,  20  Abb.  N.  C.  162.  138  >U»p.  Dtv.  43.  122  N.  Y.  Supp.  880:  Matter  of  Clark. 

NoMee  to  mllesed  IncompetenC— Matter  of  BlewiU,  31  Muc.  339,  64  N.  Y.  Supp.  d84;  Matter  of  Bellencer, 

131  N.  Y.  541,  affff.  61  Hun  568.  16  N.  Y.  Supp,  305;  32  Misc.  414,  66  N.  Y.  Supp.  531;  In  re  Dalrymple.  163 

Oridley  v.  College,  eto..  137  N.  Y.  327;  Matter  of  Beaoh,  N.  Y.  Supp.  233;  Matter  of  Hoyt,  20  Abb.  N.  C.  162. 

§  1361.  Notice  of  pendency  of  proceeding;  effect 

In  all  proceedings  taken  under  this  article,  if  real  property  or  any  interest  therein  is 
intended  to  be  affected,  the  petitioner  shall  file  in  the  clerk's  office  of  each  county  where 
the  property  is  situated  a  notice  of  the  pendency  of  such  proceeding  which  shall  set  forth 
the  general  nature  and  object  of  the  proceeding  and  a  brief  description  of  the  real  prop- 
erty in  that  county  to  be  affected  thereby,  and  which  notice  must  be  filed  with  the  peti- 
tion or  any  time  thereafter  and  before  any  final  adjudication  in  the  proceeding.  The 
clerk  shall  index  such  notice  against  the  name  of  the  alleged  incompetent.  The  pendency 
of  the  proceeding  is  constructive  notice  from  the  time  of  so  filing  the  notice  only  to  a 
purchaser  or  incumbrancer  of  the  property  affected  thereby  from  or  against  the  alleged 
incompetent  with  respect  to  whom  the  notice  is  directed  to  be  indexed.  A  person  whose 
conveyance  or  incumbrance  is  subsequently  executed  or  subsequently  recorded  is  bound 
by  all  proceedings  taken  after  the  filing  of  the  notice  to  the  same  extent  as  if  he  was  a 
party  to  the  proceeding.  But  this  provision  shall  not  prevent  a  jury  in  a  proper  pro- 
ceeding, on  sufficient  proof,  from  rendering  a  verdict  that  shall  over-reach  any  convey- 
ance or  incumbrance  theretofore  executed  by  the  alleged  imcompetent,  so  as  to  make 
such  conveyance  or  incumbrance  prima  facie  void. 

Dcrhratloii. — Code  oiv.  proc.,  f  2325a,  u  added  by  L.  1013,  oh.  60,  mthout  change  <^  subfftance. 

§  1362.  Injunction. 

When  it  satisfactorily  appears  from  the  petition  and  accompanying  affidavits  that  any 
person  or  persons  has  or  have  acquired  from  the  allied  incompetent  person  real  or  per- 
sonal property  during  the  time  of  such  alleged  incompetency,  without  adequate  conader- 
ation,  the  court  may  issue  an  order,  with  or  without  security,  restraining  such  person 
or  persons  from  selling,  assigning,  disposing  of  or  incumbering  said  property,  or  confess- 
ing judgment  which  shall  become  a  lien  upon  said  property,  during  the  pendency  of  the 
proceeding  for  the  appointment  of  a  committee,  and  said  order,  in  the  discretion  of  the 
court,  may  be  continued  for  ten  days  after  the  appointment  of  such  committee.  Notice 
of  the  execution  of  a  commission  issued  pursuant  to  the  provisions  of  this  article  shall  be 
given  to  the  person  or  persons  enjoined,  in  such  manner  as  the  court  may  direct. 

DerlfBtloii. — Code  dr.  proc.  1 2327,  sabd.  3,  aa  am.        Parpose  of  reftnlnlng   order. — Matter   of   Vail, 
by  L.  1801.  oh.  263,  L.  1805,  oh.  046,  without  ohange.         137  App.  DW.  220,  224,  121  N.  Y.  Supp.  058. 

§  1363.  When  foreign  committee  may  be  appointed. 

Where  the  person  alleged  to  be  incompetent  resides  without  the  state,  and  a  cKntk- 
mittee,  curator  or  guardian  of  his  property,  by  whatever  name  such  officer  may  be 
designated,  has  been  duly  appointed  pursuant  to  the  laws  of  any  other  state,  territory 
or  country  where  he  resides,  the  court,  in  its  discretion,  may  make  an  order  appointing 
the  foreign  committee,  curator  or  guarcUan,  the  committee  of  all  or  of  a  particular  portion 
of  the  property  of  the  incompetent  person,  within  the  state,  on  his  giving  such  security 
for  the  discharge  of  his  trust  as  the  court  thinks  proper. 

Dcriffttloii. — Code  oiT.  proo.,  12326,  ae  am.  by  L.        Appointment    of    resident    eommlMee. — Matter 
1806,  ch.  204,  without  ohiinge.  of  Ricker.  80  Miie.  582,  163  N.  Y.  Supp.  701. 

Nonre^dent    eommlttee.--Matter    of    Bercmann,        ProManre.~Matter  of  Curtis,  134  App.  Dir.  547, 

RoUo,  152  App.  Di7.  165, 


of  Bsrtebne,  34  Miao.  131,  60  N.  Y.  Supp.  468;  Matter 
^  Neally.  26  How.  Pr.  402, 

§  1364.  Order  for  commission,  or  for  trial  by  jury  in  courts. 

Unless  an  order  is  made,  ^  prescribed  in  the  last  section,  if  it  presumptively  appears, 
to  the  satisfaction  of  the  court,  from  the  petition  and  the  proofs  accompanying  it,  that 
the  case  is  one  of  those  specified  in  this  article,  and  that  a  committee  ought,  in  the 
exercise  of  a  sound  discretion,  to  be  appointed,  the  court  must  make  an  order  directing 
either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  section,  to  one  or  more  fit  per- 
sons designated  in  the  order;  or 


COMMITTEE  OF  INCOMPETENT  ff  I3e«-18e8 

:  questjon  of  fact,  uidng  upon  the  o(napet«ncy  of  the  peraon  with  respeet 
petition  prays  for  the  appointment  of  a  comnuttee,  be  tried  by  a  jury  at 
if  the  court. 

k>d«   ci*.   piOfl..   I239T.   ■ubdb    1.   2.       Mkttw  o[  Bach.  23  App.  Div.  411,  48  N,  Y.  Sunp- 137; 
II.  oh.  303.  L.  1S96.  oh.  MS,  without      Mittw  of  Bobcrw,  M  Migo.  118.  118  N.  Y.  Supp.  377; 
NoUm.— MUMr  of  Coffin,  41  MIm.  131.  gS  N.  Y. 
Bupp.  941. 

OMiatcnl   attaA.— MalUc    ta    Oattim,    137    App. 
-v.  084,  122  N.Y.  F 


FnwBoB.— M.ltor  of  feuAe.  12S  A™.  Div.  S8B,  1 

_ —_. ...  Y.  Bupp.  lOM:  MmU«  o(  MUohi»ok,  43  Mud.  01 

dnilH  Mai  tam^-MaltH      BO   N.   Y.   Supp.    034. 
rs.  I47N,  Y.  Supp.  fiSO.  IVIal  br  Jarr.— MsCtec  o[  CiukwD,  ISA  App.  D 


83  App.  DIt.  4T4.  ITD  N.  Y.  Bupn.  888.  N.  Y.  Bupp.  lOM:  MmU« 

■ '——   — a^-UMtei  80   N.   Y.   Supp.    084. 

—  .  ,    ,.  aopp.  MO.  IWal  br  ]■!-      "^ 

IW.— Mftttu  o[  CJtik.  ffS  N.  Y.  130;  B7S.  174  N.  Y. 


mtents  of  commission. 

eion  must  direct  the  commissioners  to  cause  the  sheriff  of  a  county,  apecified 
icure  a  jury;  and  that  tiiey  inquire,  by  the  jury,  into  the  matters  set  forth 
i;  and  also  into  the  value  of  the  real  and  personal  proper^  of  the  peraon 
incompetent,  and  the  amount  of  his  income.  It  may  contain  such  other 
b  respect  to  the  subjects  of  inquiry  or  the  manner  of  executing  the  c<HnmiB- 
lurt  directs  to  be  inserted  therein,  aubjeet  to  rules. 

:ode  dv,  pRK,.  t332S,  without  nhuca.  A4  N.  Y.  Bupp.  1035:  Matter  ot  HohTodt,  32  Miic.  540. 
dir-— Mattar  of  Gnto,  31  MboTSt,     07   N.   Y.   Supp.    344.    . 

ir;  to  be  procured;  proceedings  thereupon. 

Bsioners,  or  a  majority  of  them,  immediately  musl  issue  a  precept  to  the 
ited  in  the  commisaion,  requiring  him  to  notify  not  less  than  twelve  nor 
mty-four  indifferent  persons,  qualified  to  serve  and  not  exempt  from  serving 

in  the  same  court,  to  appear  before  the  commisBioners  at  a  specified  time 
hin  the  county,  to  make  inquiry  as  commanded  by  the  ctxnmissioa.  The 
lotify  the  jurors  accordingly,  and  must  return  the  precept  and  the  names 
I  notified  to  the  conmussioners  at  the  time  and  place  specified  in  the  precept, 
oners,  or  a  majority  of  them,  must  determine  a  challenge  made  to  a  juror, 
ire  to  attend,  of  a  person  who  has  been  duly  notified,  hia  attendance  may  be 
d  he  may  be  punished  by  the  court  for  a  contempt,  as  where  a  juror  duly 
to  attend  at  a  trial  term  of  the  court.  The  commissioners  may  require  the 
n  a  talesman  to  attend  in  place  of  a  juror  notified  and  not  attending,  or 
id  or  discharged;  or  they  may  adjourn  the  proceedings  for  the  purpose  of 

defaulting  juror  or  compelling  his  attendance.  But  it  is  not  necessary  to 
leeman  to  attend  if  at  least  twelve  of  the  persons  notified  by  tJie  sheriff 
re  Bwom. 

teda  dr.  pioc..  f  3330.  ■■  am.   by  L.  OhaUeuM  at  Jnr.— Hatlo  ot  KkMk,  49  Hun  400. 

lOuxit  ohsi^  3  nTyTsOpp.  m. 

WT.— Mutts  of  Dunn.  14  N.  Y.  Sup^. 

roceediligs  upon  the  hearing. 

unissioners  must  attend  and  preside  at  the  hearing;  and  they,  or  a  majority 
1  respect  to  the  proceedings  upon  the  hearing,  have  all  the  power  and  au- 
udge  of  the  court  holding  a  trial  term,  subject  to  the  directions  contained 
ission.  Either  of  the  commiaeioners  may  administer  the  usual  oath  to  the 
3ast  twelve  jurors  must  concur  in  a  finding.  If  twelve  do  not  concur,  the 
report  their  disagreement  to  the  commissioners,  who  must  thereupon  dis- 
and  iasue  a  new  precept  to  the  sheriff  to  procure  another  jury. 

BiBnUnadDii    of    lonatlc. — MatUr    of    Diok«y,    7 
Abb.  N.  C.  417:  Matter  of  RiumU,  1  Barb.  Ch.  38. 
nil.  OondDetafliirr.— iDmBtmioii.  ION.  Y.Supp.  nil 

Matter  of  AmEiouC,  1  Fai«s  497. 

etom  of  inquisition  and  commission. 

ition  must  be  signed  by  the  jurors  concurring  therein,  and  by  the  commis- 
[lajority  of  them,  and  be  annexed  to  the  commission.  The  comnusseion  and 
ust  be  returned  by  the  commissioneTB  and  filed  with  the  clerk. 

Axis  Qv.  proc.,  12333,  without  dianca.         iBqidalUaB  nat  eondnilTe.— Matter  of  Lewi*.  07 
MiK.  ero.  109  N.  Y.  Supp.  1112. 
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§  1369.  Expenses  of  commission. 

The  commifisioners  are  entitled  to  such  compensation  for  their  services,  as  shall  be 
prescribed  by  rule.  The  jurors  are  entitled  to  the  same  compensation  as  jurors  upon 
the  trial  of  an  issue  in  an  action  in  the  same  court.  The  petitioner  must  pay  the  com- 
pensation of  the  commissioners,  sheriff  and  jurors. 


DeiifBtliMi. — Code  dv.  pioo..  \  2888,  without  obaage. 
General  rule  of  praotioe  71  fixea  the  oompensfttion  of 
eommiaw<MierB  at  ten  dolbuns  per  day. 

BcfereiieeB. — ^Fees  of  trial  jutotb.  C.  P.  A.,  f  1542; 
fees  on  inquiaition  of  lunacy  to  comfnigwnners,  not  ez- 
oeeding  SIO  a  day,  rules  of  dvil  praotioe,  28S. 

Compenuitloii  off  eommluloiMn. — ^Matter  of 
Wills,  162  App.  Div.  775,  147  N.  Y.  Supp.  930. 


fJmnyenuitloii  off  JUfotB. — ^Matter  of  VandeiWlt, 
127  App.  Div.  406,  111  N.  Y.  Supp.  558;  Matter  of  San- 
foid,  61  Hun  38.  15  N.  Y.  8u»p.  2dl. 

UnoOlclal  stenocTAplier,  liability  for  oompensation 
'"        Iter  V.  mimmoDd,  08  Misc.  438,  126  N.  Y. 


of.— Oupenl 
Supp.  si. 


§  1370.  Proceedings  upon  trial  by  jury  in  court 

Where  an  order  is  made  directing  the  trial  by  a  jury  at  a  trial  term,  of  the  questions 
of  fact  arising  upon  the  competency  of  the  person  with  respect  to  whom  the  petition 
prays  for  the  appointment  of  a  committee,  the  order  must  state,  distincidy  and  plainly, 
the  questions  of  fact  to  be  tried;  which  may  be  settled  as  where  an  order  for  a  similar 
trial  is  made  in  an  action.  The  court,  in  that  or  in  a  subsequent  order,  may  direct  that 
notice  of  the  trial  be  given  to  such  persons  and  in  such  a  manner  as  is  deemed  proper. 
The  trial  must  be  reviewed  in  the  same  maimer,  with  like  effect,  and,  except  as  other- 
wise directed  in  the  order,  the  proceedings  thereupon  are  the  same  in  all  respects  as 
where  questions  of  fact  are  tried  pursuant  to  an  order  for  that  purpose.  The  court  may 
make  inquiry  by  means*  of  a  reference  or  otherwise,  as  it  thinks  proper,  with  respect  to 
any  matter  not  involved  in  the  questions  tried  by  the  jury,  the  determination  of  which 
is  necessary  in  the  course  of  the  proceedings.  The  expenses  of  the  trial  and  of  sach  an 
inquiry  must  be  paid  by  the  petitioner. 


DerifAtlon.— Code  dv.  proo.,  f  2334,  ae  am.  by  L. 
1896,  oh.  M6,  without  ofaange. 


New  trial.— Matter  of  Williams.  24  App.   Dir.  247. 
48  K.  Y.  Supp.  475,  affd.,  151  N.  Y.  704. 


§  1371.  Subject  of  inquiry  in  cases  of  lunacy. 

Where  the  petitidn  alleges  that  the  person  with  respect  to  whom  it  pr^ys  for  the 
appointment  oi  a  committee  is  incompetent,  by  reason  of  lunacy,  the  inquiry  with  respect 
to  his  competency,  or  upon  the  execution  of  a  commission  or  the  trial  at  a  trial  term, 
as  prescribed  in  this  article,  must  be  confined  to  the  question  whether  he  is  so  incom- 
petent at  the  time  of  the  inquiry;  and  testimony  respecting  any  thing  said  or  done  by  him, 
or  his  demeanor  or  state  of  mind,  more  than  two  years  before  the  hearing  or  trial,  shall 
not  be  received  as  proof  of  lunacy,  unless  the  court  otherwise  specially  directs  in  the  order 
granting  the  commission  or  directing  the  trial  by  jury. 


DerlfBttoii.'-Oode  oiv.  pvoc.  |2385,  as  am.  by'L. 
1895,  oh.  946,  without  change;  originally  revised  rtom 
L.  1874.  oh.  446,  tit.  2,  f  2.  and  tit.  3.  S  37. 

*'LllilMy."— Matter  of  Preeton,  113  App.  Div.  732, 
09   N.   Y.   Supp.   312. 

Ap|iUeatlOii.~Matter  of  VaU,  137  App.  Div.  220, 
224,  121  N.  Y.  Supp.  958. 

Scope  of  laoolrir;  evUemee.— Reals  v.  Weaton,  28 
Miae.  UT,  59  N.  Y.  Supp.  807;  Matter  of  Qrote,  31  MUo. 


99,  64  N.  Y.  Supp.  1085;  Matter  of  SohMHlt,  32  Miec. 
540;  67  N.  Y.  Supp.  244;  Matter  of  Demult,  27  Hun 
480;  Dominic  v.  D6minio.  46  Hun  690,  20  Abb.  N.  C. 
286;  Matter  of  Ck>ok,  6  N.  Y.  Supp.  780. 

nndlnf  apon  Inqalsltloii  m  presamptlve  evl- 
deilc«rPBo«Jien  v.  StockweU.  224  N.  Y.  366b  it^C  171 
App.  Div.  34,  1S6  K.  Y.  Supp.  799;  9bhanek  v.  Hooper, 
100  N.  Y.  Supp.  627. 


§  1372.  Proceedings  upon  verdict,  or  return  ef  commission. 

Upon  the  return  of  the  commission  with  the  inquisition  taken  thereunder,  or  the  render- 
ing of  the  verdict  of  the  jury  upon  the  question  submitted  to  it  by  the  order  for  a  trial 
by  a  jury,  the  court  either  must  direct  a  new  trial  or  hearing  or  make  such  a  final  order 
upon  the  petition  as  justice  requires. 

DeriTatloii.-<;ode  civ.  proc,  S  2133.  firjt  ssntenco.        ConflmiAtlDii  wlier«  evidence  not  transerlbed. — 

without  change.    The  remainder  of  83Qtion  ia  included     Matter  of  Marks,  84  MUo.  62S,  147  N.  Y.  Supp.  84S. 
in  next  section. 

§  1373.  Costs  and  disbursements. 

Where  a  final,  order  is  made  dismissing  a  petition,  the  court,  in  its  discretion,  may 
award  in  the  order  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars  and  disbursements, 
to  be  paid  by  the  petitioner  to  the  adverse  party.  Where  a  committee  of  the  property 
is  appointed,  the  court  must  direct  the  payment  by  him,  out  of  the  funds  in  his  hands, 
of  the  necessary  disbursements  of  the  petitioner,  and  of  such  a  sum  for  his  costs  and 
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I  fees  as  it  tbinka  reasonable;  and,  in  its  discretion,  it  may  direct  the  comipittee 
■  a  sum,  not  eicceediiig  fifty  dollars  *"•'!  *ili*Mini«n»iiiB    tn  fho  siifnmAv  fnr  anv 

i  party. 

loan.— Cods    dv.   P"<a-.    I  £338.    MCOBd    sod 

"■oiiut  MtUlDMh^^ktlcr  of  Qibboiu,  1S3 
r.^03.  IZIN.  Y.  a 


174.  Ap^icatiOB  aad  procaedings 

iti<m. 

fben  tai  incompetent  person  has  be* 

r  provided  by  law  and  is  an  inmate  tl 

^e  state  by  a  state  officer  having  S] 
wmpetent  person  »  confined  or  the 
kstitution. 

be  petitton  mnst  be  in  writing  and  ; 
omey  to  the  effect  that  the  matters  i 
ion  or  belief;  it  must  show  that  tiie  p 
nittee  is  asked  has  been  legally  cwm 
ler  has  special  jurisdiction,  or  of  whic 
nd  is  at  the  time  an  inmate  thereof;  i 
imate,  the  date  of  his  admission,  his  1 
ce  of  the  huaband  or  wife,  if  any,  of  i 
;  be  none  known  to  the  petitioner,  ii 
»flon  living  in  this  state  so  far  as  kno 

of  his  property,  so  far  as  the  same  is 
lieaace  b«  awertainfid  by  him. 
tie  petition  may  be  presented  to  the 
tber  in  the  judicial  dutrict  In  wfaioh  si 

in  which  tlie  state  institution  in  whic 
stiprane  oourt  at  dtambera  within  si 
county  in  wh^  the  iiuompetent  pere 
be  county  in  which  said  institution  is 
Dtice  of  the  presentation  of  such  petit 

0  to  the  huaband  or  wife,  if  known  t 
ter,  to  the  next  of  kin  nuned  ia  the 
ion  in  which  such  person  is  on  inmi 
th  are  set  forth  in  the  petition  or  ah 
be  given  in  any  manner  which  the  eoi 
pan  the  presentation  of  such  petition, 
r  justice,  if  satisfied  of  the  truth  of  the 
ately  may  appoint  a  committee  of  tl 
ent  person  or  may  require  any  furthe 
making  such  appointment. 

ion  the  presentation  of  a  petition  and 
EC  may  award  costs  of  the  proceeding, 
ssBiy  disbursranents,  to  the  petitioner, 
and  upeu  denial  tA  aa  application  t^ 
le  jHovisions  of  statute  or  rule  relatii 
ment  fA  a  committee  of  an  alleged  ii 

1  appointment  of  swoh.a  committee,  slu 
f  a  committee  made  on  behalf  of  th' 
irt,  for  maintenance  and  support  in  a 
Hmu— Coik  civ.  ^oc,  II 3323^  moa.  auo^ 

without  sfaauce  of  iihjuiioe.  The  oourt  in 
OanuD  Snnw  B»k,  1^  N.  Y.  B.  MoeMut 

Wd&  jury  trial,  bat  (or  wtaom  *  oonuoIttM 
M«a  had  not  bwo  upoiated.  Othanta*  Uw 
■■  ooeoHtltntloBttl.  ( VBSti,  M  *dd«d  by  L. 
8M,  ud  an.  br  L  1W7.  «b,  140,  L.  IttM.  *. 
91%' di.  08.     U  2323b,  333ea,  u  added  by  L. 
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aunp.fM,T,  Matter  at  Pnutisa,  110  MIk.  4Se,  ISl  N.  Y.      Mstt«r  ol  Fox.  li._  __,, _, 

BtM.  879.    _ ^ ^  ^ ^  ^  _  >^U«  of  PronMoa.  110  Mbo.  166.  ISl   I 


§  1376.  Security  to  be  given  by  committee. 

1.  Each  of  the  persoDS  appointed  conunittee  of  the  person  or  property  aa  prescribe 
in  thiB  article  must  file  in  the  office  of  the  clerk  of  court  in  which  such  committee  wi 
appointed  a  bond  with  at  least  two  sureties  in  an  amount  to  be  fixed  and  approved  b 
the  court  aa  foUowa:  That  of  a  committee  of  the  property  to  be  not  leea  than  the  toti 
of  the  personal  property,  the  probable  rente  and  profits  of  real  property  for  two  yeai 
and  the  probable  income  receivable  from  any  funds  for  two  years,  as  may  be  pnven  b 
affidavit  to  the  satisfaction  of  the  court;  that  of  a  committee  of  tiie  person  in  such  amoui 
as  the  court  shaJl  fix.  2.  The  conditions  of  the  IxhmIs  filed  Bhall  be  that  the  committe 
will  in  all  things  faithfully  discharge  the  trust  imposed  upon  him  or  them,  obey  a 
directions  of  the  court  in  regard  to  the  trust,  malce  and  reiuler  a  just  and  true  accoui 
of  all  moneys  and  other  properties  received  by  him  or  them  and  the  application  therec 
wid  of  his  or  their  acts  in  the  administration  of  his  or  their  trust,  whenever  so  require 
to  do  by  the  court,  3.  The  court  shall  have  the  power  to  fix  the  amount  of  the  bon 
directed  to  be  filed  in  a  greater  amount  than  is  herein  provided  if  it  so  determines  an 
th^  committee  siiall,  immediately  upon  receiving  after-acquired  property  not  specificall. 
covered  by  the  ori^nal  bond,  have  approved  by  the  court  and  file  a  further  bond  imde 
the  CMiditbns  herein  set  forth,  i.  A  committee  of  the  property  cannot  enter  wpoa  th 
execution  of  his  duties  until  security  is  given  as  prescribed  herein.  A  committoe  of  perso 
cannot  enter  upon  the  execution  of  his  duties  until  security  is  ^ven  if  required  by'tb 
court.  5.  If  more  than  one  peiaon  is  appcunted  oanunittee,  where  a  bond  is  requirec 
the  court  may  in  its  discretion  require  only  a  joint  bond  for  the  amount  provicted  fo 
herein.    (Repealed  and  re-enacted  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DcrinttoB.— Code  dv.  nroa..  1 133T.  H  un.  hf  L.  Bldt  U  tnaOt  iMfart  ■Mnc  MMrilv.—ThaT. 
1887,  oh.  SSl.  L.  1916,  ofa.  ei7.  Ant  MoMnea  nwritlvn,  v.  En*  CouDtr  SbtIiw  Buk,  UOJkBa.  Dlv.  aOOTil 
but  without  iDtaBded  ohucs  of  nilMtuioB.     See  f  IH,     N.  Y.  Supp.  808. 


1161     N.  Y.  Bupp.  808. 

LUbmtr  or  *BrMlM.~Jahiucm  t.  Ajitm   Is  jira 

ru„   '"<    ■■  "    y.  Supp.  132;  Tluro  V.  Erie  Count 

0  App.  Wt.  aOO,  146  N.  y.  Supp.  SOI 

_ .jtroacUM.— TlAjifr    v.    Eria    Count 

■«f twnc «■ .— 0«D«r»l   nri1»tIons   nvnotlnc   bond*     Sannc*  Bank,  317  N.  Y.  501. 
utd  uDdwfldna.  C.  P.   A.,  If  148-103;  M  to  wUiorit)'         Inctwn  of  bond.—Wriibt  v.   Haydm,   SI    Uia 
of  funty  s<nantii>&  to  ut  u  lunty  (or  oommitUa,  M«     llfl,  03  N.  Y.  Bopp.  TVS. 
luuninoa  I.,  \  181. 

§  1376.  CompeiiBatlon  of  committee. 

A  committee  of  the  property  is  entitled  to  the  same  compensation  as  an  executoi 
administrator  or  testamentary  trustee.  But  in  a  special  case  where  Ida  service*  excee 
those  of  an  executor  or  adndnJstmtor,  the  supreme  court  or  a  county  court  within  th 
county  may  allow  him  such  an  additional  compensation  for  such  additional  services  a 
it  deems  just.  The  compenBation  of  a  conunittee  of  the  person  must  be  fixed  by  th 
court  and  paid  by  the  committee  of  the  property,  if  any,  out  of  the  funds  in  bis  handf 
The  additional  compensation  authorlied  by  this  section  may  be  allowed  to  the  com 
mittee  upon  any  judicial  settlement  made  by  him,  and  shall  be  for  such  additional  serv 
ices  up  to  and  including  such  settlement. 

DHltalton.— Code  <av.  pna.,  taSSS.  u  un.  by  L.  T.  Bmp.  409;  Id  n  Blowm'a  E«Ute,  7  N.  Y.  Supi 

1890,  oh.  SIS,  L.  1896.  «h.  946.  L.  1»1S,  oh.  063,  without  300;  iS  le  (HUiaher,  IT  N.  Y.  8upp.  MO. 

ehun.  Doohle  eomnlMliHi*.— Matter  of  Walkos.  ITS  Api 

■StaMCM.-CominiBlan   aUowed   to    the   aiMutor  Div.  Mi,  IGT  N.  Y.  Supp.  346, 

oc  adminlMntOT  oa  flia  aettlunat  of  hia  aoeounti.  Surr,  AMItfouI   •DmrMiew.— Matlor   of    NotnuiL    10 

Ct.  A..  |3SSi  MMnmlttas  nwr  ba  allowad  M  put  of  hit  App.  Div.  620.  sa  N.  Y.  Supp.  81;  Matter  of  Wallaa 

laial  expOBau  a  tarn  not  axoeediDsl  par  sent,  par  annum  172  App.  Div,  644. 1ST  N.  Y.  Supp.  345;  Matter  of  Get 

imoD  th*  amount  of  bh  bond,  OF.  A„  |  ISll.  S3  Muo.  610.  ItS  N.  Y.  Bupp.  060;  Matter  of  Bran 

OwonriHlau.— H*tt4vd  Wallaoe,   173  App.  Dlv.  67  N.  ¥.  Supp.  9S7. 

644.  167  N.  Y.  Bupp.  34S;  Matter  of  StmttOD,  n  Miao.  XpunHUt  at  nOnnuiM.— Matter  of  Cowvb.  I( 

684.  137  N.  Y.  Supp.  311:  Butltr  v.  JarvU,  SI  Hun  148,  App.  Div.  lOS,  136  N.  Y.  Supp.  480. 
4  N.  Y.  Suni.  137;  Mattar  of  Board,  89  Hun  536,  36  N. 

§  1377.  Control,  duties  end  powers  of  committee. 

A  committee,  either  of  the  {fcrson  or  of  the  property,  is  subject  to  the  direction  uu 
control  of  the  court  by  whioh  he  was  appointed,  with  reepect  to  the  execution  of  hi 
duties;  and  he  may  be  suspended,  removed,  or  allowed  to  remgn,  in  the  discretion  o 
the  court.  A  vacancy  created  by  deat^,  removal  or  rewgnation  may  be  filled  by  tb 
Murt.    But  a  e(»miittee  of  the  proper^  cannot  afien,  mortgage  or  oUierwise  dispose  o 
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except  to  lease  it  for  a  term  not  exceeding  five  years,  without  the  special 

>  court  obtcuned  upon  proceedings  taken  for  that  purpose,  as  prescribed  in 

:  of  the  property  may  m^ntain  in  hia  own  name,  adding  his  official  title, 
special  proceeding  which  the  person  with  respect  to  whom  he  is  appointed 
lintained  if  the  appointment  had  not  been  made. 

a*  civ.  proo..  If  3330,  2340.  wtthnut     Civ.  Pror.  H(f>.  llSj   Matter  of  Butlar,  a  Gv.  Prgg. 

>  1 23%.  undiwUr  parUr  oew,  ud     Ren.   M. 

ih.  MS,  tit.  a,  I  27.    I  2340,  onala-         SnipenilaD  or  lunonL— Matts  ot  Andren,  IM 

VTA    Mk    AAA    ti*!     9     t  K  fcy    V    lij    _«._    !,»■  A r«„    tuT    inn  u    V    a. o^, . 


nirity  foe  MMa  in  Mtion*  by  uid  Bilattw  of  CJupnuB.  48  App.  Dlr.  331.  SO  N.  Y.  Bupn. 

ts>  ol  ■  psmn  dsoUnd  to  ba  uioom-  t02S,  nvd.  oa  other  ■rouodL  102  N.  Y.  iX:  Matter 

1613;  MrriM  ol  Mimmani  on  iaoorn-  of  CM>om,Ti  Ahi.  Div.  113,  77  N.  V.  8upD.  433;  Matter 
of  Aadrsn,  US  App.  Div.  157,  IM  N.  Y.  Supp.  S31, 

-Hariu  V.    Murphjr.W  MiM.  374,  revd.  on  othv  trounda,  102  N.  V.  fiM;  Matter  ^QHOo, 

>p.  iS2:  Skinnai  v.  Tibbitti,  13  Qv.  6  Abb.  N.  &  B6. 

r»lM  InuTlMnnMiit,  aetion  foe.— Barker  i.  Weah- 

iHt  puHnph.— Koaite  v.  Biwl-  burn,  200  NTY.  380,  aSg.  128  App.  Div.  931.  113  N.  Y. 

,8SNryraipi..707i  Moore  v.Ftao,  Supp.   1134. 

123  N.  Y.  Bivp.  174.  AcOoii  bi  MmolMM.—WallK  r.  Walter.  317  N. 

rt;  Mtlbaritr  u4  dntiM  «f  Mim-  Y.  430:  Duplcnao  r.  Quiak,  27  MIhi.  SOO,  Sg  N.  V.  Silpp. 

f  Olla.  101  N.  Y.  580;  Pharia  t.  Qere,  341:  Whits  v  lUvdin.  BlMisii.  US,  63  N.  Y.  Supp.  THi 

uon  V.  Arm.  18  App.  EHv.  49S,  400.  rHiBobaum  t.  Hows,  33  Miwi.  S14,  W  N.  Y.  Supp.  378: 

3;  Kuit  V.  W«K.  S(  Acn.  DIt.  113.  liridi  v.  Fowler.  2  Hun  WO;  BaohHs  v.  Bailroad  Ca, 

Ml  MatUr  ot  Anioki,  ft  App.  DIt.  31  Abb.  N.  C,  483, 

p.  TT9;  SaribHT  t.  Yaona,  fll  App.  AetlaB   Mmtut  Mnmlttoa.— R«en    t.    MoLain. 

Snpp.  SH:  Matter  ol  Rsed.  IB  Mbn.  S4  N.  Y.  S3B;  Saofotd  v.  Saoford,  S3  N.  V.  U3:  Kant  T. 

p.  IH;  Hattw  of  Horton.  18  Miae.  Weit,  I«  App.  Div.  40S,  44  N.  Y.  Bupp.  901;  Dunban 

ip.  77S:  CsifalD  V.  Dwyv.  80  Wag.  r.  Iltdi.  48  App.  Div.  S21,  83  N.  Y.  Sinip.  SOS;  MattK 

.S23;B«nwlletT.  8Ht«r,a3Hunl0O,  ot  Wine  2  Hun  «71;  Damilt  t.  Leonard,  U  Abb,  Pi.  363; 

I:  Mattv  of  Onnt,  88  Bun  26,  31  N.  Ctlppia  t.  Cutter.  13  Barb.  434;  Petwo  T.  Warren.  14 

0  V.  Huelber,  18  K.  Y,  8upp.  733,  33  BaA.  488;  William*  v.  Cameron.  30  Bub.  173;  MMtei 

of  Hopper,  G  Ptige  480. 

'entory  snd  account  by  committee. 

OS  of  the  surrogate  cxnirt  act  Teqiiiring  the  general  guardian  of  an  infant's 
iated  by  a  Burragate'B  court,  to  file  in  the  month  of  January  in  each  year 
tccount  and  affidavit,  and  prescribing  the  form  of  the  papers  so  to  be  filed, 
unlttAe  of  the  property  appointed  as  prescribed  in  this  article.  For  the 
cing  that  appUcation,  the  comnuttee  is  deemed  a  general  guardian  of  the 
MTSon  with  respect  to  whtwt  he  is  appointed  ie  deemed  a  ward,  and  the 
!  filed  in  the  office  of  the  dark  of  the  court  by  which  the  committee  was 
f  he  was  appointed  by  tlie  supreme  court,  in  the  clerk's  office  where  the 
Lg  him  is  entered,  and,  if  the  incompetent  person  for  whmn  such  comnuttee 
M  been  comnutted  to  a  state  institution  and  is  an  iimiate  thereof,  a  dupli- 
.ventory,  account  and  affidavit  shall  be  filed  also  by  sud  committee  with 
lent  or  officer  having  special  juriadictioa  over  the  institution  where  the 
noD  is  eonfined.  In  every  case  where  a  committee  has  used  or  «nptoyed 
an  inoompet«nt  person,  witii  respect  to  whom  be  lias  been  appointed  a 
where  money*  have  bera  earned  by  or  reoeived  on  bdbalf  of  such  incom- 
the  ccamnitt«e  must  account  for  any  monays  so  earned  or  derived  from 
hte  tame  as  for  otiier  property  or  assets  of  the  incompetent  person. 

da  dT.  proa..  (3341,  aa  un.  by  L,  OtiifcJ«a  of  li>eaiBpct«Dt.— Aokerman  v.   BMhuae. 

«,  oh.  181,  I^  fOlS,  cA.  «30,  witliout  3  Mias.  136,  33  N.  Y.  Bupp.  80S. 

iLOHcIiisUt  raviMd  from  R  8.,  pt.  2,  Fatlnr*   to    ■■•   Imsntarr.— SCsreaa   r.    Manball, 

h.  IBTiTob.  448,  tit.  3,  1  3.  33  Hun  Ml;  Matter  ot  HaUiaway,  80  Hun  188,  30  N.  Y. 

sBDtioD  ■cainat  axMnMsr  or  admioia-  Bapp.    171. 

ra  leave  ■ranted,  deeedent  eataCe  1..  wbaD  aeeoBnl  loreharnd. — Matter  of  Anderaon, 

3U  N.  Y.  136,  nvf.  16S  App.  Dir.  936.  143  N.  Y.  Supp. 

Ittar  ot  Cowen,  130  App.  Div:  308.  fl37. 

17;  HMler  of  StfMtOD,  76  I>Uto.  684,  Cowuel  r«M  a«  «»»  ., 

111.  of  Muvall,  170  App.  Div.  if 

BtuU  examinatioa  of  accounts  and  inrentoiies. 

1  of  February  of  each  year,  the  presidii^  judge  of  the  court  by  which  the 
he  property  was  appointed,  pr  if  he  was  appointed  by  the  supreme  court, 
ge  of  the  county  where  the  order  appointing  him  is  entered,  must  examine, 

examined  under  his  direction,  all  accounts  and  inventories  filed  by  com- 
person  and  property  since  the  first  day  of  February  of  the  preceding  year, 
ipon  the  examination  that  a  committee  appointed  as  prescribed  in  this 
itted  to  file  his  annual  inventory  or  accounting,  or  the  affidavit  relating 
dibed  in  the  last  section,  w  if  the  jui^  is  of  the  opinion  that  the  interest 
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of  the  person  with  respect  to  whom  the  committee  was  appointed  requires  that  he  should 
render  a  more  full  or  satisfactory  inventory  or  account,  the  judge  must  make  an  order 
requiring  the  conmiittee  to  supply  the  deficiency,  and  also,  in  his  discretion,  personally 
to  pay  the  expense  of  serving  the  order  upon  him.  An  order  so  made  may  be  entered 
and  enforced,  and  the  failure  to  obey  it  may  be  punished,  as  if  it  were  made  by  the  court. 
Where  the  examination  of  the  accounts  and  inventories  of  committees  of  incompetent 
persons  provided  for  herein  is  made  pursuant  to  the  order  or  direction  of  a  county  judge, 
the  expense  of  such  examination  as  allowed  by  the  county  judge  directing  the  examination 
shall  be  payable  by  the  county  treasurer  of  the  county  out  of  any  court  funds  in  his 
hands,  upon  the  older  of  the  county  judge  directing  such  examination. 

Derhratloii.— Code  oiv.  proe.,  S  2342,  m  am.  by  L.  Div.  126,  78  N.  Y.  Supp.  772;  Matter  of  Cowen,  152 

1805,  eba.  746.  946,  L.  1890.  ch.  350,  L.  1914,  eh.  344,  L.  App.  Div.  108,  136  N.  Y.  Supp.  480. 

1016,  eh.  535,  in  part,  without  change;  orieinally  revised        Indtdal  Mrattoy.— Matter  of  Greene,  71  Miae. 

from  L.  1874,  oh.  446.  tit.  2.  ft  4,  last  sentence.  403.  130  N.  Y.  Supp.  205. 

AwiniiMi  examiniitlon. — ^Matter  of  Arnold.  76  App. 

§  1380.  Proceedings  for  removal  of  committee. 

Where  the  committee  fails  to  comply  with  the  order  within  three  months  after  it  is 
made,  or  where  the  judge  has  reason  to  believe  that  sufficient  cause  exists  for  the  removal 
of  the  committee,  the  judge,  in  his  discretion,  may  appoint  a  fit  person  ispecial  guardian 
of  the  incompetent  person  with  respect  to  whom  the  committee  was  appointed,  for  the 
purpose  of  filing  a  petition  in  his  behalf  for  the  removal  of  the  committee  and  prosecut- 
ing the  necessary  proceedings  for  that  purpose.  The  committee  may  be  compelled  in 
the  discretion  of  the  court  to  pay  personally  the  costs  of  the  proceedings  so  instituted. 

Dcrlvatton. — Code  civ.  proc.,  1 2342,  aa  am.  by  L.     L.  1916,  ch.  535,  in  part,  without  change;  originaUy  re- 
1895,  ehfl.  746,  946,  L.  1899,  ch.  350.  L.  1914,  oh.  344.     viaed  from  L.  1874,  ch.  446.  tit.  2,  1 4,  last  sentence. 

§  1381»  Intermediate  And  final  ftecounting  of  comnuttee. 

The  following  provisions  regulate  intermediate  and  final  accountings  of  the  committee 
of  an  incompetent  person  appointed  as  prescribed  in  this  article: 

1.  The  committee  may  apply  to  the  court  making  the  appoinrtment  for  an  order  to 
permit  him  to  render  to  such  court  an  intermediate  judicial  account  of  all  his  proceedings 
affecting  the  property  of  the  incompetent  person  to  the  date  of  the  filing  thereof.  And 
the  court  upon  examination,  in  its  discretion,  may  make  an  order  directing  that  such 
accoimt  be  filed  with  the  clerk  of  the  court  where  the  application  is  made,  on  or  before 
the  date  determined  by  the  order. 

2.  The  account  to  be  filed  pursuant  to  such  ^rder  shaM  be  verified  and  contain  a  just, 
true  and  proper  statement  of  all  the  acts  of  the  ooimnittesj  and  an  itemised  statement 
of  the  receipts  and  disbursements  of  any  and  all  moneys  and  properties  that  have  come 
into  hand  covering  the  whole  of  the  period  for  which  the  accountii^;  is  asked.  A  smmnary 
statement  shall  be  included  in  the  account  and  all  vouchers  shall  be  filed  therewith* 

3.  Notice  of  the  filing  of  such  account  pursuant  to  such  order  and  of  an  application 
for  the  judicial  settlement  thereof  shall  be  giv^i  in  the  manner  in  which  and  to  the  per- 
sons to  whom  notice  of  application  lor  the  appointment  of  a  comnuttee  of  the  person  or 
property  of  an  alleged  incompetent  person,  lunatic,  idiot  or  habitual  drunkard  is  re- 
quired to  be  given  by  this  article. 

4.  Upon  the  return  day  of  the  notice  of  such  application,  the  court  shall  have  the 
power  to  appoint  a  referee  to  take  and  state  such  account  and  to  report  to  the  court 
with  his  opinion  thereon  as  to  all  matters  embraced  in  said  account. 

5.  The  court  shall  have  ppwer  and  it  shall  be  its  duty  to  appoint  a  suitable  person 
as  special  guardian  of  the  inccMnpetent  person  for  the  protection  of  his  rights  and  interests 
in  said  proceeding. 

6.  Upon  the  motion  for  a  confirmation  of  the  report  of  a  referee  appointed  pursuant 
to  the  provisions,  hereof,  or,  if  the  accounting  be  had  before  the  court,  upon  the  court's 
determination,  said  account  shall  be  then  judicially  adjusted,  determined,  fixed  and  filed. 

7.  The  compensation  of  the  referee  and  of'  the  special  guardian  appointed  under  the 
provisions  of  this  section  shall  in  every  instance  be  fixed  by  the  court  to  be  paid  out  of 
the  estate,  if  any,  of  the  incompetent  person. 

8.  The  judicial  settlement  of  the  final  account  of  a  committee  shall  be  made  in  the 
same  manner,  so  far  as  may  be  applicable,  as  provided  in  this  sectioa  for. the  judicial 
settlement  of  an  inteonediate  acooimt. 
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DcfflTBlloii. — Code  dv.  proc.,  12342,  m  am.  by  L. 
1805,  oIm.  746.  946,  L.  1£»9,  cfa.  350,  L.  1914,  cfa.  344, 
L.  1916,  oh.  535.  in  part,  without  ehance  of  tubttanoe; 
aricxDally  reviaea  from  L.  1874.  oh.  446,  tit.  2,  1 4,  last 
aentenoe. 

InterniMllate  accmmttng. — Kent  v.  West,  33  App. 


Div.  112,  125,  53  N.  Y.  Supp.  244;  Matter  of  Bladen, 
166  App.  Div.  748,  152  N.  YT  Supp.  382. 

Nonce  on  applte»tlon  by  eommlttoe  for  dlseliario. 
—-Matter  of  McCusker,  32  Miso.  47,  66  N.  Y.  Supp.  105. 

Special  niaidlan. — Matter  of  Chapman,  43  App. 
Div.  231,  59  N.  Y.  Supp.  1025,  revd.  on  other  srounos, 
162   N.   Y.   456. 


§  1882.  Restoration  of  property. 

Where  a  person  with  respect  to  whom  a  committee  is  appointed,  as  prescribed  in  this 
article,  becomes  competent  to  manage  himself  or  his  affairs,  the  court  must  make  an  order 
discharging  the  committee  of  his  property,  or  the  committee  of  his  person,  or  both,  as  the 
case  requires,  and  requiring  the  former  committee  to  restore  to  him  the  property  remain- 
ing in  the  committee's  hands.    Thereupon  the  property  must  be  restored  accordingly. 


DcfflTmtlon. — Code  oiv.  proc.,  f  2343,  without  ohange; 
on^nally  revised  from  L.  1874,  di.  446,  tK.  2,  1 28. 

DiMlivgo  of  committee. — Matter  of  Curtiss,  137 
App.  Div.  584.  122  N.  Y.  Supp.  468;  Matter  of  Dowd.  19 
Misc.  688.  44  N.  Y.  Supp.  1094;  Matter  of  Bisohoff,  37 
Miso.  734,  76  N.  Y.  Supp.  467;  Matter  of  Brush,  61  Hun 
193, 16  N.  Y.  Supp.  551:  Matter  of  Lowe,  19  NTY.  Supp. 
245;  Matter  of  Chanler.  106  Misc.  433,  178  N.  Y.  Supp. 
469. 


Kabltnal  dranhud. — ^Matter  of  Lamed,  79  App. 
Div.  134,  79  N.  Y.  Supp.  1089:  s.  c,  68  App.  Div.  SSo, 
74  N.  Y.  Supp.  70;  Matter  of  Hoac,  7  Paige  312. 

Practice.— Garter  v.  Beokwith,  12  N.  Y.  812;  Matter 
of  Blewitt,  138  N.  Y.  148;  Matter  of  Curtis,  199  N.  Y. 
36;  Matter  of  Newcomb,  68  App.  ^  Div.  388,  68  N.  Y. 
Supp.  988. 


§  1383.  Deatti  of  incompetent ;  duty  of  committee. 

Where  a  person,  of  whose  property  a  committee  has  been  appointed,  as  prescribed  in 
this  article,  dies  during  his  incompetency,  the  power  of  the  committee  ceases;  and  the 
property  of  the  decedent  must  be  administered  and  disposed  of  as  if  a  committee  had 
not  been  appointed.  The  committee,  in  such  case,  may  render  to  the  court  by  which 
he  was  appointed  a  final  account  of  his  proceedings  touching  the  property  of  the  incom- 
petent. Notice  of  the  application  for  settlement  of  such  account  shall  be  given,  in  such 
manner  as  the  court  may  direct,  to  the  sureties  on  the  official  bond  of  the  committee  or 
ihe  legal  representatives  of  such  sureties,  and  to  the  executor  or  administrator  of  the 
decedent,  if  any;  and  if  there  be  no  executor  or  administrator,  to  the  decedent's  husband 
or  wife,  and  heirs  and  next  of  kin,  or  if  any  of  those  persons  shall  have  died,  to  his  exeo- 
utor  or  administrator. 


Derlfstlon. — Code  civ.  proc.,  12344,  aa  am.  by  li. 
1908.  oh.  271,  L.  1915,  eh.  682.  The  omiMed  portiona 
are  oovond  by  the  preoedioc  sections  of  this  article, 
relation  to  itttermecfiate  aooounting,  which  is  made  ap- 
pfioable  also  to  a  final  acoounlang.  §2844,  (wigiaaUy 
revised  from  L.  1874,  ch.  446,  tit.  2,  |  29,  in  part,  and 
R.  8.,  pt.  2,  ch.  5,  tit.  2, 1 25.  as  am.  by  L.  1874.  ch.  724. 

JnnMlctton  after  deain  of  Incompetent. — Mat- 
ter of  Butler,  8  Civ.  Proc.  Rep.  56. 

Joflidletfoii  oi  siUTCcaie^ft  court.— Matter  of  Hall, 
75  Mise.  71.  134  N.  Y.  Supp.  866;  Matter  of  GarHck,  96 
Miso.  668.  161  N.  Y.  Supp.  1113. 


Effect  of  death  of  Incompetent. — Matter  of  Beck- 
with.  87  N.  Y.  503;  Matter  of  Forkel,  8  App.  Div.  397, 
^  N.  Y.  Supp.  847;  Downina  v.  Whitney,  46  App.  Div. 
807,  61  N.  Y.  Supp.  540;  Forbell  v.  Denton,  sSl  App. 
Div.  402.  65  N.  Y.  Supp.  1120;  Mutter  of  Ferris,  86  App. 


Matter  of  Grout.  88  Hun  26,  31  N.  Y.  Supp.  602:  Matter 
of  Owen,  18  N.  Y.  Supp.  850;  Walrath  v.  Abbott,  27 
N.  Y.  Supp.   52d. 

final  Mconnt  hf  eommtttee.~Matter  of  Durkin, 
191  App.  DSv.  919,  181  N.  Y.  Supp.  934. 


§  1384.  Jurisdiction  of  supreme  court  over  contracts  of  incompetents. 

The  supreme  court  shall  have  authority  to  decme  and  compel  the  speoific.  perfonoance 
of  any  bargain,  contract  or  agreement  which  may  have  been  made  by  any  idiot,  lunatic 
or  habitual  drunkard,  while  such  person  was  capable  to  contract,  and  of  any  contract 
in  relation  to  lands  made  by  the  ancestor  of  such  person  from  whom  such  person  inherits 
or  takes  as  devisee  or  otherwise;  and  to  direct  the  committee  of  such  person  to  do  and 
execute  aU  necessary  conveyances  and  acts  for  that  purpose;  and  in  case  the  person 
entitled  to  such  conveyance  is  the  committee  of  such  incompetent  person,  the  said  court, 
upon  the  petition  of  such  committee,  may  appoint  some  suitable  and  proper  person  to 
execute  the  said  conveyance  in  the  name  of  such  incompetent  person,  upon  payment 
by  the  vendee  of  any  sum  remaining  due  to  such  person  upon  said  contract,  or  upon  the 
fulfillment  of  the  contract  on  the  part  of  the  party  who  contracted  with  the  person  repre- 
sented by  said  committee. 

Derlvmtloil.— Code  dv.  proc.,  1 2344a,  aa  am.  by  L.  R.  S.,  pt.  2,  eh.  5,  tit.  2,  f  22,  aa  am.  by  L.  1880,  eh.  423, 
1909,  eh.  65,  without  diance;  originaUy  reviaed  from     1 1. 
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ARTICLE  82 
Proceeding  for  disposition  of  real  property  of  infant  or  incompetent 

Sec.  1385.  Action  to  compel  conveyance. 

1386.  Who  may  maint-ain  action. 

1387.  Judgment;  effect  thereof. 

1388.  Application  to  dispose  of  real  property  or  an  interest  therein. 
1380.  Who  must  make  application. 

1390.  Infant  deemed  a  ward  of  court. 

1301.  Appointment  of  committee  of  incompetent  prerequisite  to  grant  of  application. 

1302.  Application  by  husband  to  release  inchoate  right  of  dower  of  inoomp^ent. 

1303.  Security  of  committee  or  special  guardian  of  incompetent. 

1304.  Special  guardian  for  infant. 

1306.  Reference  to  inquire  into  the  application. 

1306.  Binal  order. 

1897.  Report  and  confirmation  of  a^eement  and  of  conveyance. 

1398.  When  particular  estates  to  be  included  in  sale. 

1390.  When  revernonary  estates  to  be  included  in  sale. 

1400.  Sale  contrary  to  will  or  conveyance  prohibited. 

1401.  Effect  of  deed,  mortgage,  release  or  lease. 

1402.  Proceeds  of  ssJe  deemed  real  property. 

1403.  Dispomtion  of  i>roceeds  generally;  accounting. 

1404.  Disposition  of  proceeds  exceeding  five  hundred  dollan. 

1406.  Payment  of  proceeds  of  sale  of  property  of  non-resident  infant. 

1406.  Debts  of  infant  or  ineompetent  to  be  paid  equally. 

1407.  Contingent  interest  in  proceeds  of  infant  not  in  being. 

.1406.  Disposition  of  proceeds  in  case  of  death  of  infant  or  moompetent. 
1400.  Proceedings  upon  release  of  inchoate  right  of  dower. 

§  1386.  Action  to  compel  conveyance. 

In  either  of  the  following  cases,  an  action  may  be  maintwied  against  an  infant,  or 
a  person  incompetent  to  manage  his  affairs  by  reason  <^  lunacy,  idiocy  or  habitual  drunk* 
enness,  to  procure  a  judgment  directing  a  conveyance  of  real  property  or  <rf  an  interest  in 
real  property: 

1.  Where  the  infant  or  incompetent  person  is  seized  or  possessed  of  the  real  property, 
or  interest  in  real  property,  by  way  of  mortgage,  or  only  in  trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of  the  real  property  or  interest 
in  real  property  has  been  made,  but  a  conveyance  thereof  cannot  be  n:iade  by  reason 
of  the  infancy  or  incompetency  of  the  person  in  whom  the  title  is  vested. 

DcrlfStfoii.— Code  elr.  proo.,  1 2346.  without  ehaufe;  Barnard,  06  N.  Y.  526,  14  Abb.  N.  C,  503;  Wurtter  ▼. 

originaUy  revised  from  R.  B.,  pt.  2,  oh.  9.  tit.  2.  if  20.  22;  Amfield.  175  N.  Y.  2SS.  revg.  67  App.  Dfy.  158,  78  N. 

pt.  8,  oh.  1.  tit.  2.  II 167.  160;   L.  1S74.  oh.  446.  tit.  2.  Y.  Supp.  600;  Danahy  y.  Pagan.  63  Miao.  658.  117  N. 

U  0.  2a-26.  Y.  Supp.  800;  Qregg  ▼.  Gregg.  48  Hun  451, 1  N.  T.  Supp. 

A|ipllc»tton  and  effeei. — ^Agrieultural  Ins.  Co.  ▼.  453. 

§  1386.  Who  may  maintain  action. 

An  action  may  be  maintained,  in  a  case  specified  in  the  last  section,  by  a  person  en- 
titled to  the  conveyance;  and,  also,  in  a  case  specified  in  subdivision  second  of  that  sec- 
tion, by  the  executor  or  administrator  of  the  person  who  made  the  contract,  or  of  a 
person  who  died  seized  or  possessed  of  the  real  property  or  interest  in  real  property,  or 
by  an  heir  or  devisee  of  either  of  those  persons,  to  whom  the  real  property  has  descended 
or  was  devised.  The  action  may  be  maintained  by  the  conmiittee  of  the  lunatic  or  other 
incompetent  person;  but  in  that  case  the  court  must  appoint  a  spedal  guardian  for  the 
incompetent  person  as  required  by  law  where  an  infant  is  defendant,  and  the  proceedings 
are  the  same  as  in  a  like  action  against  an  infant. 

Dcrifatloii.— Code  tiv,  pfoe.,  (2846.  as  am.  by  L.     U  167,  160;  L.  1874.  eh.  446.  (tit.  2.  ||  0,  28-26;  I^  187^ 
1882.  oh.  800.  without  ohaage;  onginally  reyiaed  from     oh.  574,  ||7,  & 
R.  8..  pt.  2.  eh.  6,  tit.  2.  ||  SO.  22;  pt.  3,  eh.  I,  tH.  2. 

§  1387.  Judgment;  effect  ttiereof. 

A  judgment  directing  such  conveyance  shall  not  be  rendered,  unless  the  court,  after 
hearing  the  parties,  is  satisfied  that  the  conveyance  ought  to  be  made.  Upon  rendering 
final  judgment  to  that  effect,  the  court  has  power  to  direct  the  guardian  of  the  infant's 
property,  or  the  committee  of  the  property  of  the  lunatic  or  other  incompetent  p^son. 


EEAL  PROPERTY  OF  INFANT  OR  INCOMPETENT         |{  1388-13W 

guardian  appointed  in  ttie  action,  to  execute  any  conveyance,  or  to  do  any 
hlch  is  necessary  in  order  to  carry  the  judgment  into  effect. 

■Coda  dr.  proo.,  1 2347,  «fU»at  ebMifS;  arl«iiuillr  nrljed  from  R.  S.,  pt.  3.  oh.  I,  tit.  3,  1 160, 
3.  ah.  S.  tit.  3.  f  fa. 

IpplicatioQ  to  dispose  of  real  property  or  an  interest  thereio. 

>f  the  following  cases,  real  property  or  a  term,  eetate  or  other  interest  in  re^ 
an  infant  in  being,  or  the  contingent  interest  therein  of  an  infant  not  in 
a  person  incompetent  to  manage  his  affaire  by  reason  of  lunacy,  idiocy  or 
nkenness,  or  an  inchoate  right  of  dower  in  real  property  belonging  to  an 
incompetent  person  or  the  possibility  that  upon  breach  of  a  condition  a  right 
ill  vest  in  or  real  property  will  revert  to  an  infant  or  an  incompetent  person 
olely  or  in  common  with  others,  may  be  sold,  conveyed,  mortgaged,  released 
prescribed  in  the  following  sections  of  this  article: 

ihe  personal  property,  tc^ther  with  the  inc<Hne  of  the  real  property,  of  the 
»npeteat  person  are  insufficient  for  the  payment  of  his  debts  or  for  the  main- 
necessary  education  of  himself  and  his  family. 

the  interest  of  the  infant  in  bong  or  the  contingent  interest  of  an  infant 
,  w  tbe  interest  of  an  incompetent  poson,  require  or  will  be  substantially 

such  dispodtion,  on  account  of  tiie  real  property  or  term,  or  estate,  or  other 
tal  property  being  exposed  to  waste  or  dilapidation;  or  beii^  wholly  unpro- 
or  the  purpose  of  raising  funds  to  preserve  or  to  improve  the  same,  or  for 
r  reasons,  or  on  account  of  other  peculiar  circumstances, 
ui  action  might  be  mainteined  against  the  infuit  or  incompetent  person  to 
dgment  directing  tJie  conveyance  of  the  real  property,  or  interest  in  real 
prescribed  in  the  preceding  sections  of  this  article. 

the  interest  of  the  infant  or  incompetent  person  will  be  substantially  pro- 
leasing  or  joining  with  others  in  releamng  for  a  valuable  condderation  the 
lat  upon  breach  of  a  conditjon  a  right  of  re-entry  will  vest  in  or  real  prop- 
ert  to  the  infant  or  incompetent  person  or  his  heirs  solely  or  in  common 

Such  possibility  is  referred  to  in  the  foUowii^  sections  of  this  article  aa  a 

reverter. 

Code  olv.  proo.,  ISMS,  H  am.  br  L.  Bkl*  ar  Immb  af  Inlhati'  ml  Mtata.— Fonuii  r. 
ISeS.  sh.  nil,  L,  fOOa,  iA.  1M.  L.  fe07,  Mnh,  ll  N.  Y.  M;  Horton  v.  MaCor.  17  N.  Y.  11; 
'  im;  oilciiiiaUr  reTiMd     OaOBi  v.  aamM,  147  N.  Y.  IMr  Bromi  T,  Wadnrortb, 

-  ■""  ■"  —  "  '  168  N.  Y.  MS;  Mrdm  v.  Hoactand,  Sfi  App.  Div.  18*. 
ISB,  74  N.  Y.  Supw-  334;  Matter  of  Wr^t.  Patera  k 
Co.,  73  App.  Div.  7G,  70  N.  Y.  Supp.  m-.  Matter  ot 
■w--.i>iu»ia  •'.  Fahay,  73  Atoh,  75  App.  Dlf,  489,  7S  N.  Y.  Bapp.  BSl;  Johnrtau 
„  ..  »_.»a.  lOS  N.  Y.  BSS:  Ifatter  ot  v.  Oarny.  f»  Ar^  DIt.  BSS,  1M  N,  Y.  Snpp.  378: 
ITS;  Matter  ol  Jonea.  2  Bud.  Ch.  12.  Ondndonk  v.  Mott,  34  Bub.  108. 
!•  law  <  111  II  fclDdi  after4iani  chll-  Fawar  to  mirtflafe. — Cravar  r.  Jtnualn,  17  Mleo. 
B«Hy  Co.  V.  Kiennwi,  IDS  Mlaa.  4aO,  344  40  N.  Y.  Sopp.  lOW. 
:.  738.  MatnteiuDM  and   adaeatlaK. — Wamn  v.   Vrdaa 

■ UI.    .^._.-  _ii— 11     n—u  of  Rosheater.  1S7  N.  Y.  309;  AUan  t.  KeUj,  171 

1;  HoreU  7,  NoU,  10  Mae.  546.  31  tf.  Y.  Sup|>. 


nio  must  make  application. 

ition,  In  either  of  the  cases  prescribed  in  the  last  section,  must  be  made  by 
of  the  general  guardian  or  the  guardian  of  the  property  of  the  infant;  or  by 
ee  of  the  property  of  the  lunatic  or  other  incompetent  person;  or  by  any 
ther  person  in  behalf  of  either.  Where  the  application  is  in  behalf  of  an 
age  of  fourteen  years  or  upwards^  the  infant  must  join  therein. 

Code  e  v.  pnw.,  1 3849,  aa  am.  by  L.  Appliottoii.— Cole  v.  Oourlay.  79  N.  Y.  837;  O'Ba- 

rat  tiro  aaatmaa  without  dMtf.     Re-  Uly  v.  Qua,  18  Hov.  Pr.  408. 

a  Inohidad  In  rule*  oi  dvll  praetioe.  300.  CompUaDee  with   Ktatnte. — Newton  t.  Evan,  68 

r  rerlaed  from  «.  B..  pt.  3,  di.  1,  IM.  3,  Hlas.  U4.  138  N.  Y.  Bupp.  1000;  Roaeoldd  r.  hfiUer. 

i;  pt.    2,  eh.    B,  tit.   3,   H  11,    IS,   19,  131  App.  Div.  382,  UG  H.  Y.  Supp.  893. 

417,  Wl,  8;  L.  1S«0,  oh.  837;  L.  1870,  Natlra.— Ai^fniltonl  Ina.  Co.  t.  Benurd,  08  N.  T. 
630. 

nfant  deemed  a  ward  of  court 

time  of  the  filii^  of  a  petition,  by  or  in  belialf  of  an  infant,  praying  for  an 

ig  a  conveyance,  or  a  sale,  mortgage  or  lease  of  his  real  property,  or  of  an 
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interest  in  real  property,  the  infant  is  considered  a  ward  of  the  oourt  with  respect  to 
that  real  property  or  interest  and  the  income  and  proceeds  thereof. 

DcrlTBtton.— <}ode  eiv.  proc.,  1 2860,  without  ehanfe;         Ib  SMMnL— Matter  of  Prioe,  67  N.  Yl  831;  People 
oriciiially  reviaed  from  R.  8.,  pt.  3,  oh.  1.  tit.  2,  1 179,     ▼.  Erbert.  17  Abb.  IV.  305. 
first  oleiue. 

§  1391.  Appointment  of  committee  of  incon^ietent  prerequisite  to  grant  of 
application. 

An  application  to  sell,  mortgage,  release  or  lease  real  property,  or  an  interest  in  real 
property,  of  a  lunatic,  idiot  or  habitual  drunkard,  cannot  be  granted  unless  a  committee 
of  his  property  has  been  appointed. 

DcrlfBtlon. — Code  civ.  proo.,  1 2351.  aa  am.  by  L.     vieed  from  R.  8.,  pt.  2,  oh.  5.  tit.  2,  { 14;  L.  1864,  oh. 
1S98,  oh.  639,  L.  1903.  ah.  ^8.  L.  1907.  eh.  49^  L.  1916,     417.  |  2;  L.  1874,  oh.  440,  tit.  2,  ||  7.  20. 
ch.  241.  first  sentence,  without  change;  originally  re- 

§  1392.  Application  by  husband  tQ  release  inchoate  right  of  dower  of  incom* 
potent. 

Where  an  application  is  made  to  release  an  inchoate  right  of  dower,  application  must  be 
macl«  by  the  husband  of  the  lunatic,  idiot  or  habitual  drunkard  and  may  be  made  before 
or  after  a  committee  has  been  appointed,  except  that  application  may  be  made  by  the 
committee  of  the  property  of  the  lunatic,  idiot  or  habitual  drunkard  in  any  case  where, 
at  the  time  of  the  application,  the  property  to  which  the  inchoate  rif^t  of  dower  attaches 
has  already  been  sold  by  the  husband,  luid  the  wife  has  not  joined  in  the  conveyance 
or  otherwise  released  her  inchoate  right  of  dower.  When  the  application  is  made  by  the 
husband,  the  oourt  may  appoint  him  special  guardian,  and  he  must  give  security  for  the 
faithful  performance  of  the  trust. 

Derivation.— Code  oiy.  proc^  1 2351,  as  am.  by  L.  Keflerenees. — Ab  to  security  required  on  the  sale  of 

1893.  ch.  639,  L.  1903,  oh.  368,  L.  1907,  ch.  49,  L.  1916,  the  real  estate  of  ^  infant,  rules  of  civil  practice,  41; 

ch.  211,  in  part,  without  change  of  suhi^noe.    Foe  orig-  regulationB     of    bonds  ana    iindf^rtalrings,  C.    P.    ▲.. 

inal  derivation  see  1 1391,  ante.  ||  148-162. 

§  1393.  Security  of  committee  or  special  guardian  of  incompetent 

Upon  an  application  to  sell,  mortgage,  release  or  lease  real  property,  or  an  interest  in 
real  property  of  a  lunatic,  idiot  or  habitual  drunkard,  if  it  is  made  by  the  committee, 
the  committee  must  give  security  conditioned  for  the  faithful  discharge  of  his  trust;  for 
the  paying  over  and  investing  of,  and  accounting  for,  all  moneys  received  by  him  in  the 
special  proceeding,  according  to  the  direction  of  any  court  having  authority  to  gjive  direc- 
tions in  the  premises;  and  for  the  observance  of  the  directions  of  the  court  in  relation 
to  the  trust.  If  the  application  is  made  by  any .  other  persoa,  an  order  must  be  ma^e 
thereupon  requiring  the  committee  to  show  cause  why  he  should  not  give  such  security. 
If,  after  hearing  the  committee,  the  court  is  of  the  opi]iio»  thai  there  is  a  probable  oause 
for  granting  the  application,  it  may  make  e^  order  requiring  the  coopimittee  to  ^ve  such 
security;  or,  if  the  committee  so  elects,  or  fails  to  give  security  -as  directed  in  the  order, 
it  may  appoint  a  suitable  person  to  be  the  special  guardian  of  the  incompetent  person 
with  respect  to  the  proceedings,  who  must  thereupon  give  Sttch' security. 

DerlfBtlon. — Code  civ.  nroc.,  |2351,  as  am.  by  L.  Conditions  off  bond. — Johnson  v.  Ayres.  18  Appk. 

1893.  ch.  639.  L.  1908.  ch.  3^,  L.  1907,  ch.  49.  L.  f916.  Div.  496.  46  N.  Y.  Supp.  132;  Allen  v.  Kelly,  85  App. 

ch.  241,  in  part,    without  ohaage  of  substanos^     The  Div.  454.  67  N.  Y.  Supp.  97. 

security  required  and  the  forms  and  reiquidtes  of  the  Fallnre  to  eieento  bond. — Corbin  v.  Dwyer,   80 

bond  are  prcseribed  by  (rules  of  [civile  practice,  26,  and  Mise.  488,  63  N.  Y.  Supp.  828,  mod.,  67  Appw  Div.  630^ 

1 154,  ante.    For  original  derivation  of  f  2351  see  1 1391,  68  N.  Y.  Supp.  1136. 

ante.  Spoctal  giiaMUB.--BirtteU  v.  Tomy,  65  N.  Y.  994. 


§  1394.  Special  guardian  for  infant 

Upon  an  application  to  sell,  mortgage,  release  or  lease  real  property  or  an  interest 
in  real  property  of  an  infant,  the  court  must  appoint  a  suitable  person  to  be  the  special 
guardian  of  the  infant  with  respect  to  the  proceedings,  who  must  thereupon  give  security 
for  the  faithful  performance  of  his  trust.  Any  trust  company  authorized  by  the  laws  of 
this  state  to  act  as  general  guardian  of  the  estate  of  an  mfant  without  giving  security 'may 
be  appointed  such  special  guardian  and  in  such  caae  the  court  in  the  order  of  appoint- 
ment may  dispense  with  the  giving  thereof. 


nardtaa.— Alias  v.  Sally,  95  Aw. 
Bupii.  97;  BlKnohAid  v.  BUiiohaia, 
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>B.— Ced*  dr.  pno.,  I  »S9,  u  an.  by  L  NMtoiwI  Itaak  "»  ndtiUe  BBMn.**— MstUr  of 

B8,  L.  ig07,  oh.  IB,  vTUiout  ehsncs  ot  sub-  MoDliiauii,  109  Miao.  7S.  170  N.  Y.  Sapp.  (10. 

luDy  nrfiiod  (ram  R.  8.,  pt.  3.  ch.  1,  tit.  1,  Bond  «f  i»lri«l  nnrdUn.—Acrioultunl  Ins.  Co. 
T.  Barnud,  29  Hun  3(S,  rsTd.  on  othra  srounda,  90  N.  7. 

w*. — Bond   of  qMolal  luardiaa  upop  pn>-  SU. 

•ell  imI  aaUU,  mlaa  of  dvil  pnetiaa.  41;  Sod _ _ 

nlly  of  ■  bank  or  tnut  oampBa;  to  iwt  M  DIr.  *M.  07  N.  T.  1 

inUiu  1„  1 100.  aubd.  8,  |  IBS.  wbd.  0.  33  Mlas.  381.  87  K 

5.  Reference  to  inquire  into  the  appLicRtion. 

the  presentation  of  the  petitioa,  and  the  EUng  of  the  bond  or  undertaking  where 
;  of  such  a  bond  or  imdertaklng  shall  be  necessary,  the  court  must  make  an 
Minting  a  suitable  person  a  referee  to  inquire  into  the  merits  of  the  application. 
ree  must  examine  into  the  truth  of  the  allegations  of  the  petition,  bear' the  alle- 
ind  proofs  of  all  persons  interested  in  the  property,  or  oth^wise  interested  in 
icatJon,  and  report  his  opinion  thereupon,  together  with  the  testimony,  with 
nient  speed. 

)o.~CoUe  dv.  pioo,.  t  Z354,  u  un.  by  L.  When   rcfennee  cueDtl>].^M*tter   of  ValaDdu. 

6S,  witliaut  Chun  of  nibatuoe;  oiiciDiiUr  72  N.  Y.  ISI:  EUirood  t.  Noithnip,  lOO  N.  Y.  172;  Han- 

Q  a.  8.,  pt.  2,  oh.  5.  tit.  3.  i  12;  pi.  3,  eh.  1,  man  v.  Stunia  Realty  Co.,  117  App,  Div,  7JH,  102  N. 

;  L.  1804,  di.  417,  i  4;  L.  1ST4,  eh.  410,  tit.  3.  Y.  Sapp.  1020.  alld.,  ISa  N.  Y.  BSTi 

id  tit.  1,  138.  Baport  of  MftB«eitotblndliu.''UittUr  o(  Wyokoa, 

■ri.— TKla  buiinintw  *  Tnut  Co.  v.  Ruder-  BO  uUe.  180,  100  >f .  Y.  9upp.  417. 
I  N.  Y.  Simp.  IS;  Aldiieh  v.  Taak,  43  Hud 
f.  Supp.  541. 

).  Final  order. 

the  filing  ot  the  referee's  report,  and  after  examining  utto  the  matter,  the  court 
ke  a  final  order  upon  the  application.  In  a  proper  case,  a  final  order  confirming 
ee's  report  must  direct  that  the  real  property,  or  term,  estate,  possibility  of 
or  other  interest  in  real  property,  or  a  part  thereof,  or  an  inchoate  right  of 
erein,  as  is  necessary  or  as  justice  requires,  be  mortgaged,  let  for  a  term  of  years, 
ased  or  conveyed  by  the  special  guardian  appointed  ae  prescribed  in  this  article 
e  committee  of  the  property  of  the  lunatic  or  other  incompetent  person.  The 
jr  must  also  contain  such  directions  respecting  the  time,  manner  and  conditions 
ie,  nleaae  or  conveyance  directed  thereby,  asjfthe  court  thinks  proper  to  insert 


ID.— Code  elv.  proe..  I  23SE.  u  am.  by  L.  Contaati  of  floal  ordv.— Matter  ot  Hyatt,    11  14. 

19,  L.  1907.  oh.  4S,  withoat  ohuics;  orisiaal^  Y.  52:  Cole  r.  Oourtay,  79  N.  Y.  527;  ApieolMral  Ina. 

1  R.  a,  pt.  2,  eb.  S,  tit.  2,  U  13,  10,  TsTlS.  Co.  t.  Barnard,  M  N.  Y.  025;  BattsU  v.  Bumtl.  10  Abb. 

1.  ah.  1,  tit.  2,  H  107,  175:  L  1804,  oh.  117.  N.  S.  97,  aild.  60  N.  Y.  13. 
:,  £  440,  tit.  2,11  a,  19,  22,  33,  •».  and  tit. 

7.  Report  and  confirmation  of  agreement  and  of  cooreyance. 

a  sale,  mortgage,  release  or  lease  can  be  made  pursuant  to  the  final  order,  the 
liardian  or  the  committee  mUst  enter  into  an  agreement  therefor,  subject  to 
jval  of  the  court,  and  must  report  the  agreement  to  the  court  under  oath.  Upon 
rmatJOD  thereof  by  the  order  of  the  court,  he  must  execute,  as  directed  by  the 
deed,  mortgage,  release  or  lease.  Where  the  final  order  directs  the  execution  of 
ance  in  the  first  instance  for  the  purpose  of  fulfilling  a  contract,  or  because  the 

is  held  by  way  of  mortgage,  or  in  trust  only,  the  guardian  or  committee  execut- 
jonveyance  must  report  the  conveyance  to  the  court  under  oath. 


-Coda  olT.  proa.,  (2350,  u  bid.  by  L.  On!  unanMnt.— Blaoehard  t.  Blandiard,  33  Miao. 

without  diance;  orlciaalty  reviaed  from      331,  07  N.  Y.  Bupp.  178;  Hardie  v.  Aodrewi,  13  Ot. 


i,  eh.  1,  tit.  2,  H170.  177;  L.  1804,  eb.  417,      Froe.  Rei 

1  L.  1S74,  eh  410,  tit.  2.  » 10,  II.  Asnei 

OBNi^Y. 
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Tor   ■    Diortc>C*-~ 


}.  When  particular  estates  to  be  included  in  sale. 

the  real  property,  or  the  estate,  term  or  other  interest  in  real  property,  directed 
d,  is  subject,  absolutely  or  contingently,  to  a  right  of  dower  or  an  estate  for  life, 
ject  to  an  estate  for  years.  In  the  whole  or  any  part  thereof,  the  person  having 

right  or  estate  may  manifest  in  writing  his  consent,  either  to  receive  from  the 

of  the  sale  a  gross  sum  to  be  fixed  according  to  the  principles  of  law  applicable 
ties,  in  satisfaction  of  his  right  or  estate,  or  to  have  a  proportionate  share  of  the 

of  the  sale  invested,  and  the  interest  thereof  paid  to  him,  from  the  time  of  the 
nt  or  of  the  commencement  of  his  right  or  estate,  as  justice  requires,  until  the 
ation  of  his  right  or  estate.    Upon  filing  the  ooosent  with  the  clerk,  the  fin^ 
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• 

order,  in  the  discretion  of  the  court,  may  direct  a  sale  of  the  entire  property  to  which 
the  right  or  estate  attaches.  In  such  a  case,  the  courts  after  the  sale,  must  ascertain 
the  value  of  the  right  or  interest  of  the  person  so  consenting;  and  the  final  order  either 
must  direct  the  pa3rment,  from  the  proceeds  of  the  sale,  of  the  gross  sum  so  ascertained 
as  the  value,  or  the  investment  of  a  just  proportion  of  the  proceeds  and  the  payment 
to  him  of  the  interest  thereof.  But  such  a  gross  sum  shall  not  be  paid,  noi*  shall  such 
an  investment  be  made,  until  an  effectual  release  of  the  right  or  estate  of  the  person  so 
consenting,  executed  to  the  satisfaction  of  the  court,  and  duly  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  coxmty,  has  been  filed  with 
the    clerk. 

Dorlrattoii.-— Code  civ.  proo.,  I  2862,  without  ehanira;         Cortosy.— Matter  of  Baird,  80  Miao.  668,  64  N.  T. 
origiiially  revised  from  R.  8.,  pi.  3,  oh.  1,  tit.  2,  ||  181,     Supp.  831. 
182;  L.  1864,  ch.  417.  ||  11,  12;  L.  1874,  oh.  446,  tit.  2, 
II 13.  16,  16. 

§  1399.  When  reversionary  estates  to  be  included  in  sale. 

Where  the  interest  of  the  infant,  or  of  the  lunatic  or  other  incompetent  person,  con- 
sists of  a  right  of  dower  or  an  estate  for  life,  or  for  years,  the  final  order  may  authorize 
the  special  guardian  or  committee  to  join,  with  the  person  or  persons  holding  the  reversion- 
ary estate,  in  a  conveyancJ^  of  the  property  to  which  the  interest  attaches,  so  as  to  re- 
lease the  right  of  dower,  or  fully  convey  the  particular  estate,  on  receiving  from  the  pro- 
ceeds of  the  sale  a  gross  sum  in  satisfaction  of  that  interest,  or  a  proportionate  part  of 
the  proceeds,  to  be  invested  until  the  determination  of  the  particular  estate;  and,  in 
either  case,  to  be  ascertained  as  prescribed  in  the  last  section.  Where  a  proportion  of 
the  proceeds  is  so  received  by  the  guardian  or  committee  for  investment,  the  final  order 
must  provide  for  the  investment  thereof  imtil  the  detennination  of  the  particular  estate, 
and  then  for  the  payment  thereof  to  the  person  entitled  thereto. 

Derlvalioii.— Code  oiv.  proo.,  1 2363,  without  change. 

§  1400.  Sale  contrary  to  will  or  conveyance  prohibited. 

Real  property,  or  an  interest  in  real  property,  shall  not  be  sold,  leased  or  mortgaged, 
as  prescribed  in  this  article,  contrary  to  the  provisions  of  a  will  by  which  it  was  devised, 
or  of  a  conveyance  or  other  instrument  by  which  it  was  transferred,  to  the  infant  or 
incompetent  person. 

DerlfmtloD.— Code  dv.  proe.,  1 2867,  without  change;  etein  v.  Werbelovaky,  193  App.  Div.  428^  184  N.  Y.  Supp. 

originally  revised  from  R.  8..  pt.  3,  ch.  1,  tit.  2.  ||  176,  830. 

177;  L.  1864,  ch.  417,  ||  6.  7;  L.  1874.  oh.  446.  tit.  2.  Ptoli»ltfon  afainst  s«le.--liiatter  of  Aaeh.  76  App. 

II 10,  11.  Div.  486,  78  N.  Y.  Supp.  561;  Mulkr  ▼.  Struppmaa,  6 

Applle»tfon.— Wood  v.  Mather.  38  Bart>.  478;  Bp-  Abb.  N.  C.  848. 

§  1401.  Efifect  of  deed,  mortgage,  release  or  lease. 

A  deed,  mortgage,  release  or  lease  made  in  good  faith,  as  prescribed  in  this  article, 
either  upon  an  application  in  behalf  of  the  infant  or  an  incompetent  person,  or  pursuant 
to  the  directions  contained  in  a  judgment  rendered  against  him,  has  the  same  validity 
and  effect  as  if  executed  by  the  person  in  whose  behalf  it  was  executed,  and  as  if  the 
infant  was  of  full  age  or  the  lunatic,  idiot,  or  habitual  drunkard  was  of  sound  mind  and 
competent  to  manage  his  or  her  affairs.  The  same  shall  be  valid  and  effectual  to  vest 
in  any  purchaser  or  purchasers  any  interest  therein  of  any  infant  not  in  being  at  the  time 
of  the  said  sale,  and  any  mortgage  so  executed  shall  be  a  valid  lien  and  charge  upon  the 
contingent  interest  of  any  infant  not  in  being  at  the  time  of  the  execution  and  delivery  of 
the  same.  A  release  of  an  inchoate  right  of  dower  as  authorized  by  this  article  shall 
have  the  same  effect  as  if  the  wife  had  joined  with  the  husband  in  a  deed  or  conveyance 
of  the  property  affected  thereby  and  had  duly  acknowledged  the  same  in  the  manner 
required  by  law  to  pass  the  estate  of  married  women. 

DerlTatlon.— Code  dv.  proo.,  (2358,  as  am.  by  L.        In  nncral. — Matter  of  Valentine,  72  N.  Y.   184; 

1893,  eh.  639,  L.  1906,  ch.  127.  L.  1907,  ch.  49.  without  Agricultural  Ina.  Co.  v.  Barnard,  96  N.  Y.  526;  Hardie 

change  of  substance;  originaUy  revised  from  R.  S.,  pt.  2,  v.  Andrews,  13  Civ.  Proe.  Bep.  413. 
ch.  5.  tit.  2,  I  21;  pt.  2.  di.  1,  tit.  2,  ||  168.  178;  L.  1864, 
ch.  417, 1 8;  L.  1874,  ch.  446,  tit.  2.  ff  12  and  26. 

§  1402.  Proceeds  of  sale  deemed  real  property. 

A  sale  of  real  property,  or  (^  an  interest  in  real  property  other  than  a  possibility  of 
reverter,  of  an  infant  or  incompetent  person,  made  as  prescribed  in  this  article,  does  not 
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infant  or  incompetent  person  any  other  or  greater  interest  in  the  proceeds 
than  he  or  she  had  in  the  property  or  intereat  sold.  Those  proceedfl  are 
perty  of  the  same  nature  as  the  estate  or  interest  sold  until  the  infant  arrives 
or  the  incDinpetency  is  removed.  The  proceeds  of  the  release  of  a  possibility 
shall  be  deemed  and  treated  as  if  they  were  proceeds  of  real  property  of  which 
ffaa  seised  and  possessed. 

-Coda  dr.  pnw.,  |a3W,  m  hb.  by  L.  Walntb  r.  Abbott,  7fi  Huo  MS.  37  N.  Y.  Supp.  S39: 

I.  1B07,  idL  A.  Snt  thna  aBotaiuisa,  with-  MaWar  of  Stnrt  Opsniac  S9  Son  526,  3fi  N.  VT  Supp. 

idnalljr  rtviied  from  R-  8..  pt.  S,  iJi.  1,  WB;  Ftynn  v.  Lynoh,  23  CI».  Proa.  Rep.  SSS;  MUtsr  of 

lW4,idi.417,  |10;L.mt,iih.Ma.  tit.3.  terCe*.  Ill  Mln.  ATI.  181  N.  Y.  Supp.  WS. 

■qoltabla  oonrcnkn.— MUtei   oi   MoMillu,    laS 

.—Ford  T.   LivJDCiton,    110  N.   Y.    ISl;  App.  Dir.  ISS.  110  N.  Y.  Supp.  622.  mRd..  193  N    Y. 

Imy.  37  MUo.  680,  76  N.  Y.  Eupp.  lOSfl:  flSl;  Bnudsth  v.  Bmudoth,  64  MiM.  16S,  MS,  103  N. 

ive.  38  Mi«o.  WB,  77  N.  Y.  Supp.  836;  Y.  Supp,  1074. 

DlspOBitiOD  of  proceeds  generally;  accountiiig. 

i,  by  order,  must  direct  the  dispo^tion  of  the  proceeds  of  such  a  sale,  mortgage, 
ease.  It  must  direct  ihe  investment  of  any  portion  thereof  beloi^i^  to  the 
competent  person  which  is  not  needed  for  the  payment  of  debts,  or  the  safe- 
the  immediate  nuuntenance  and  education  of  himself  or  hie  family,  or  for 
ation  or  improvement  of  his  real  property  or  his  interest  in  real  property, 
iuire  a  report,  under  oath,  of  the  disposition  and  investment  thereof  to  be 
on  as  practicable,  and  must  compel  periodical  accounts  to  be  rendered  there- 
ch  person  who  is  intrusted  with  the  proceeds  or  any  part  thereof, 
le  portion  of  the  proceedings  arising  upon  such  ^e  which  belongs  to  an 
Hog  within  or  without  the  state  does  not  exceed  one  hundred  and  fifty  dollars, 
her  or  mother,  or  both,  of  such  infant  be  livii^;,  the  court  may  direct  that 
}  p^d  over,  for  the  use  and  benefit  of  such  infant,  to  such  father  or  mo  ' 


wt  flhuaa:  oriainsUy  miaad  Irom     664;  Atlsav,  K«l 
V  ),  f  ITSTln  put;  pt.  3,  eh.  S,  tit.  3,     63  Bwb.    033. 


Dispositioa  (rf  proceedB  exceeding  fire  hundred  dollars, 
oceeds  of  the  sale  of  real  property,  or  interest  in  real  property,  of  an  infant, 
hundred  dollars,  and  the  guardian  has  not  given  security  by  mortgage  upon 
he  shall  bring  the  proceeds  into  court,  or  invest  the  same  under  the  direction 
!,  for  the  use  of  the  infant;  and  the  guardian  shall  be  entitled  to  receive  only 
the  interest  or  income  thereof,  from  time  to  time,  as  may  be  necessary  for  the 
1  nuuntenance  of  the  infant,  without  the  order  of  the  court. 

-OcHol  nlM  at  iVMlice  68.  In  part,  vHhout  diUBs. 

Payment  ot  proceeds  of  sale  d  proper^  ci  non-resident  infant 
se  of  an  infant  residing  without  the  state,  and  having  in  the  state  or  country 
[  she  reodee  a  general  guardian  or  person  duly  appointed  under  the  laws  of 
)r  country  to  the  control,  and  entitled  by  the  laws  of  such  state  or  country 
ody,  of  the  money  of  sud  infant,  the  court,  upon  satisfactory  proof  of  such 
f  the  sufficiency  of  the  bond  or  secuiity  given  by  such  general  guardian  or 
ich  state  or  country,  by  the  certificate  of  a  judge  of  a  court  of  record  of  such 
intry,  ot  otherwise,  may  direct  that  the  portion  of  such  infant  ariung  upon 
uaat  to  this  article  shidl  be  paid  over  to  such  general  guardian  or  person. 

—Ccit  dr.  pnx„  1 3361,  u  un.  by  L.     374,  in  p«rt,  vttbout  ehuca  ot  wbitkiios.    For  orlsiul 
...  1898,  ab.  «W,  L.  fMS.  oh.  SOS,  L.  1B06,     darlntion  of  I  3361  tea  1 1403,  uOa. 
17.  oh.  4S,  L.  191E,  Ot.  «3a,  L.  1019.  ah. 

Debts  of  infant  or  incompetent  to  be  paid  equally, 
iplication  of  money  arising  from  a  sale,  mortgage  or  lease  made  for  the  pur- 
ing  debts,  as  prescribed  in  this  article,  the  special  guardian  of  the  infant  or 
tee  of  the  property  of  the  incompetent  person  must  pay  all  debte,  in  equal 
without  givii^  a  preference  to  a  debt  fokmded  upon  a  specialty  or  upon  wliich 
as  been  taken. 
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Dorlmtlonu— <:ode  dv.  oroe..  1 2364,  without  duMn;        In  general.— Biatter  of  Otu.  101  N.  Y.  MO;  Matlar 

crigiiudly  reviaed  from  R.  S.,  pt.  2,  oh.  5,  tit.  2.  1 16;  L.     of  ITorton.  18  Miao.  406,  42  N.  Y.  Sapp.  776. 
1874,  eh.  446,  tit.  2,  |21. 

§  1407.  Contingexit  interest  in  proceeds  of  infant  not  in  being. 

In  case  by  any  contingency,  infants  not  in  being  may  thereafter  become  possessed  of 
any  interest  in  premises  sold,  mortgaged  or  leased  pursuant  to  this  article,  tlie  eomt, 
in  case  of  a  sale,  shall  cause  the  proceeds  of  the  sale,  after  paying  the  costs  aiui  expooses 
of  the  same,  to  be  placed  at  interest  for  the  benefit  of  the  persons  who  are  or  who  ulti- 
mately may  be  entitled  to  the  same,  and  shall  not  authorize  the  distribution  of  the  same 
in  advance  of  said  contingency,  except  upon  a  petition  of  some  person  ^ititled  thereto 
and  upon  filing  a  bond  in  such  penalty  as  the  court  shall  direct,  with  two  or  more  sureties 
approved  by  the  court,  and  conditioned  that  in  case  of  any  contingency  by  which  any 
infant  not  then  in  being  shall  thereafter  become  entitled  to  any  of  the  pipceedfl  of  the 
sale,  that  said  petitioner  will  pay  to  said  person  or  persons  his  or  their  proportionate 
share  of  the  money  so  paid  over  to  said  petitioner;  and  in  the  case  of  the  mortgaging  of 
said  real  estate,  the  proceeds  of  the  same,  after  paying  costs  and  expenses,  shall  be  paid 
out  and  disbursed  xmder  the  direction  of  the  court  only  for  the  purpose  of  paying  lawful 
charges  thereon,  or  repairing,  improving,  building  upon  or  otherwise  enhancing  in  value 
any  real  estate  so  mortgaged  as  aforesaid. 

DerlYftlloD. — Code  dv.  proe.,  1 2361,  u  am.  by  L.     274,  in  part,  without  diance.    Fororigiiial  derivataoa  of 
1890.  eh.  237.  L.  1893,  ah.  6^,  L.  1903,  ah.  368,  L.  1906.     1 2361  aee  §  1403.  ante, 
oh.  127,  L.  1907,  oh.  49,  L.  1910,  ah.  629,  L.  1919.  d&. 

§  1408.  Disposition  of  proceeds  in  case  of  death  of  infant  or  incompetent 

If  the  infant  should  die  before  arriving  at  full  age,  or  the  incompetent  person  should 
die  before  the  incompetency  is  removed  not  leaving  any  personal  property,  or  not  leav- 
ing sufficient  personal  property  to  pay  funeral  expenses  and  exi)enses  that  may  be  neoe»- 
sary  or  necessarily  incurred,  then  in  either  or  each  case,  the  proceeds  are  to  be  deemed 
personal  property  so  far  as  may  be  necessary  to  pay  the  funeral  and  other  nefcessary 
expenses.  The  proceeds  are  to  be  paid,  upon  order  of  the  surrogate's  court  or  court 
having  jurisdiction  of  the  estate  of  the  deceased,  to  an  administrator  appointed  by  the 
surrogate  to  adminiBter  upon  deoedeBQtt'fi  estate,  and  aft^  paying  all  funeral  expenses  and 
expenses  of  administration  and  any  indebtedness,  the  remainder,  if  any  there  be,  upon 
the  order  of  the  surrogate,  shall  be  paid  into  the  hands  of  the  trustee  who  held  the  same, 
to  be  distributed  as  the  law  directs. 

Dsrffmilon.— Code  dv.  proo.,  1 2369.  aa  am.  by  Ia     aeems  to  be  now  obsolete,  and  is  ondtted.    For  original 
1892.  oh.  623,  L.  1907,  ek.  49,  in  part,  without  dianse  of     derivation  of  1 2359  see  }  1402,  ante. 
Bobfltanoe.    The  last  sentence  was  addM  in  1892  and 

§  1409.  Proceedings  upon  release  of  indieate  right  id  dower. 

Where  an  inchoate  right  of  dower  is  released  as  prescribed  in  this  article  and  such 
release  is  to  accompany  a  sale  by  the  husband  of  the  property  to  which  the  inchoate 
right  of  dower  attaches,  the  court  shall  make  an  order  requiring  onenthird  of  the  amount 
realized  on  the  sale  of  the  property  to  which  the  in^ehoate  ri^t  of  dower  attached  to  be 
invested  by  the  special  guwMan,  or  paid  into  the  court  to  be  held  for  the  benefit  of  the 
husband  during  his  life  and  upon  hi^  death  for  the  benefit  of  the  wife  during  her  life, 
or  the  court  may  direct  said  amounts  to  be  paid  to  the  husband  upon  his  givii^  a  bond 
in  the  penalty  <^  at  least  double  the  amount  so  received  for  such  rolease,  with  at  least 
two  sureties,  who  shall  justify  in  double  the  amoimt  of  such  penalty,  conditioned  for 
the  repayment  as  the  court  shall  direct  by  his  executors  or  administrators  of  such  amount 
upon  the  death  of  the  husband.  Where  an  inchoate  right  of  dower  is  released  as  pre- 
scribed in  this  article,  and,  at  the  time  of  the  application,  the  property  to  which  the 
inchoate  right  of  dower  attaches  has  already  been  sold  by  the  husband,  and  the  wife 
has  not  joined  in  the  conveyance  or  otherwise  released  her  inchoate  right  of  dower,  the 
court  shall  make  an  order  that,  as  the  consideration  for  the  reload,  or  as  part  of  the 
consideration  therefor,  there  be  p^d  to  the  special  guardian  or  into  the  court  an  amount 
to  be  fixed  by  the  court  as  equal  to  one-third  of  the  fair  market  value  of  the  property, 
to  be  invested  by  the  special  guardian  or  held  by  tiie  court  for  the  benefit  of  the  person 
making  such  payment  during  the  life  of  the  husband,  and  upon  his  death  for  the  benefit 
of  the  wife  during  her  life,  and  upon  her  death  to  be  returned  to  the  person  making  such 

in 
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to  luB  executors,  administrators  or  assigns;  or  in  lieu  of  such  payment,  the 
How  a  bond  to  be  given  in  the  penalty  of  at  least  double  the  amount  so  fixed 
one-third  of  the  fair  market  value  of  the  property,  with  at  least  two  sureties, 
istify  in  double  the  amount  of  such  penalty,  conditioned  for  the  pasTnent  as 
all  direct,  upon  the  death  of  the  husband  leaving  the  wife  surviving,  of  the 
fixed  as  equal  to  oDe-thiid  of  the  fair  value  of  the  property,  to  be  held  for 
)f  the  wife  during  her  life  and  upon  her  death  to  be  returned  to  the  person 
bond  or  to  his  executors,  admlnietrators  or  assigns. 

-Code  olv.  proa,  (3881,  u  am.  br  L.  _.  _. 

.  1808.  A.  OKI,  L.  IMS,  ob.  858,  L.  UO*.      f  2301  •■ 

r,  A.  i».  L.  lais,  di.  s»,  L.  1019,  a 
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ARTICLE  83 
1^8  to  recover  poBBessIon  of  real  {vopertr 


Slor^od 


)e  remoTed. 

,  a  tenant  or  lessee  at  will,  or  at  sufferance, 

ars,  of  real  property,  including  a  specific  o 

ig,  and  his  ascdgns,  imderteuantB  or  legal  repi 

trescribed  in  tfais  article: 

antinues  in  posseedon  of  the  demised  prea 

on  of  his  term  without  the  penniasion  of  tl 

city  of  New  York,  a  case  where  the  perao 
he  premises  as  a  servant  or  employee  and 
^r  and  employee  has  been  lawfully  termin 
y  the  agreement  between  the  parties  has  ( 
It  was  to  be  peimitted  to  occupy  such  pre 
aymeut  such  removal  shall  not  be  had  ujtd 
lermitted  for  occupany  has  expired  or  the 
and  employee  was  lawfully  terminated  befo 
nt;  but  nothing  in  this  subdividon  shall  be  < 
iwupant  in  any  other  lawful  manner, 
ing,  no  proceeding  as  prescribed  in  subdivi 
le  to  recover  the  possesdon  of  real  propert 
r  more  or  in  a  city  in  a  county  adjoining  i 
xcept  a  proceeding  to  recover  auch  poHsessit 
g  over  and  b  objectionable,  in  which  case  1 

of  the  court,  that  the  person  holding  over  i 
)wner  of  record  of  the  building,  being  a  oat 
ssession  ot  the  same  or  a  room  or  rooms  tht 

Ldrisiiul.     Wanl"iMiud"  omittad. 
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immediate  and  personal  occupancy  by  himself  and  his  family  as  a  dwelling;  or  a  proceed- 
ing where  the  petitioner  shows  to  the  satisfaction  of  the  court  that  he  desires  in  good 
faith  to  recover  premises  for  the  purpose  of  demolishing  the  same  with  the  intention  of 
constructing  a  new  building,  plans  for  which  new  building  shall  have  been  duly  filed  and 
approved  by  the  proper  authority;  or  a  proceeding  to  recover  premises  constituting  a 
part  of  a  building  and  land  which  has  been  in  good  faith  sold  to  a  corporation  formed 
under  a  co-operative  owner&diip  plan  whereof  the  entire  stock  shall  be  held  by  the  stock- 
holders in  proportion  to  the  number  of  rooms  occupied  or  to  be  occupied  by  them  in 
such  building  and  all  apartments  or  flats  therein  have  been  leased  to  stockholders  of 
such  corporation  for  their  own  personal,  exclusive  and  permanent  occupancy  to  begin 
immediately  upon  the  termination  of  any  tenancy  of  the  apartments  or  flats  leased  by 
them  existing  on  the  date  when  this  subdivision  takes  effect. 

In  a  pending  proceeding  for  the  recovery  of  real  property  in  such  a  city  on  the  ground 
that  the  occupant  holds  over  after  the  expiration  of  his  term,  a  warrant  shall  not  be 
issued  unless  the  petitioner  establishes  to  the  satisfaction  of  the  court  that  the  proceed- 
ing is  one  mentioned  in  the  exceptions  enumerated  in  this  subdivision. 

This  subdivision  shall  not  apply  to  a  new  building  in  course  of  construction  on  Septem- 
ber twenty-seventh,  nineteen  hundred  and  twehty,  or  commenced  thereafter  and  be  in 
effect  only  until  the  first  day  of  Novooaber,  ninet^n  hundred  and  twenty-two. 

2.  Where  he  holds  over,  without  the  like  permission,  after  a  default  in  the  payment 
of  rent,  pursuant  to  the  agreement  under  which  the  demised  premises  are  held,  and  a 
demand  of  the  rent  has  been  made,  or  at  least  three  days'  notice  in  writing  requiring, 
in  the  alternative,  the  payment  of  the  rent,  or  the  possession  of  the  premises,  has  been 
served  in  behalf  of  the  person  entitled  to  the  rent  upon  the  person  owing  it  as  pre- 
scribed in  this  article  for  the  service  of  a  precept; 

2-a.  No  proceeding  as  prescribed  in  subdivision  two  of  this  section  shall  be  maintain- 
able to  recover  the  possession  of  real  property  in  a  city  of  the  first  class  or  in  a  city  in  a 
county  adjoining  a  city  of  the  first  class,  occupied  for  dwelling  purposes,  imless  the  peti- 
tioner all^^  in  the  petition  and  proves  that  the  rent  of  the  premises  described  in  the 
petition  is  no  greater  than  the  amount  for  which  the  tenant  was  liable  for  the  month 
preceding  the  default  for  which  the  proceeding  is  brought.  Nothing  in  this  subdivision 
shall  preclude  the  tenant  from  interposing  any  defense  that  he  might  otherwise  have. 
The  tenant  may  interpose  the  defense  that  the  rent  mentioned  in  the  petition  is  unjust 
and  unreasonable  and  that  the  agreement  under  which  the  same  is  sought  to  be  recovered 
is  oppressive.  All  the  provisions  of  chapter  one  himdred  and  thirty-six  of  the  laws  of 
nineteen  hundred  and  twenty,  as  amended,  shall  apply  to  a  proceeding  brought  imder 
this  subdivision  so  far  as  applicable  and  not  in  conflict  with  the  provisions  of  this  sub- 
division and  other  provisions  of  statute  governing  summary  proceedings  to  recover  the 
possession  of  real  property.  This  subc^vision  shall  not  apply  to  a  room  or  rooms  in  a 
hotel  containing  one  hundred  and  twenty-five  rooms  or  more,  or  a  lodging  hoiise,  or 
rooming  house,  occupied  under  a  hiring  of  a  week  or  less.  This  subdivision  as  amended 
shall  not  apply  to  a  new  building  in  course  of  construction  on  September  twenty-seventh, 
nineteen  himdred  and  twenty,  or  commenced  thereafter  and  shall  be  in  effect  only  until 
the  first  day  of  November,  nineteen  hundred  and  twenty-two.  (Subd:  2a,  am.  by  L. 
1^21,  ch.  371,  in  effect  Oct.  1,  1921.) 

3.  Where  in  any  city  in  this  state  he  holds  over  and  continues  in  possession  of  the 
demised  premises,  or  any  portion  thereof,  after  default  in  the  payment,  for  sixty  days 
after  the  same  shall  be  payable,  of  any  taxes  or  assessments  levied  on  such  demised 
premises  which  he  has  agreed  in  writing  to  pay  pursuant  to  the  agreement  under  which 
the  demised  premises  are  held,  and  a  demand  for  the  payment  of  such  taxes  or  assess- 
ments has  been  made,  or  at  least  three  days'  notice  in  writing,  requiring  in  the  alter- 
native the  payncient  thereof  and  of  any  interest  and  penalty  thereon,  or  the  possession 
of  the  premises,  has  been  served  in  behalf  of  the  landlord  upon  the  lessee,  as  prescribed 
in  this  article  for  the  service  of  a  precept.  An  acceptance  of  any  rent  by  the  lessor  or 
his  legal  representatives  shall  not  be  construed  as  a  waiver  of  the  agreement  of  the  lessee 
to  pay  taxes  or  assessments  so  as  to  preclude  the  lessor  from  the  benefits  of  this  article; 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of  three  years  or  less,  has 
during  the  tenn  taken  the  benefit  of  an  insolvent  act  or  has  been  adjudicated  a  bankrupt 
under  a  bankrupt  law  of  the  United  States; 

5.  Where  the  demised  premises,  or  any  part  thereof,  are  used  or  occupied  as  a  bawdy- 
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bouse,  or  house  or  place  of  assignation  for  lewd  persons,  or  for  purposes  oi  prostitution, 
or  for  any  illegal  trade  or  manufactm^,  or  other  illegal  business. 

6.  A  proceeding  seeking  to  recover  possession  of  real  property  by  reason  of  the  ter- 
mination of  the  tenn  fixed  in  the  lease  pursuant  to  a  provision  contained  therein  giving 
the  landlord  the  right  to  tenninate  the  time  fixed  for  occupancy  under  such  agreement, 
if  he  deem  the  tenant  objectionable,  shall  not  be  maintainable  unless  the  landlord  shall 
by  competent  evidence  establish  to  the  satisfaction  of  the  court  that  the  tenant  is  objec- 
tionable.   (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derl?fttion.— <:;ode  civ.  proc.,  §2231.  aa  am.  by  L,  App,  Div.  564,  133  N.  Y.  Supp.  950:  Equitable  Trvmk 

1885.  ch.  18.  L.  1804.  oh.  838,  L.  1913.  eh.  448,  L.  1990,  Co.  ▼.  Kinc.  88  MfaC.  4S0,  145N.  Y.  8upp.  94. 

chs.  133.  139.  942,  945,  without  change;  ori^nally  re-  ■    i;nder-teiuuit.-rWani  v.  Burgher.  90  Hua  540,  35 

▼ised  from  R.  8..  pt.  3,  oh.  8,  tit.  10. 1 28.  subds.  1.  2  and  N.  Yl  Supp.  961. 

3.  as  am.  by  L.  1849.  ch.  193;  L.  1868.  oh.  764.  1 1;  U  "Mokt  •▼«»**  what  cooiMtales.— PeBa  ▼,  Bomb, 

1873,  ch.  683.  §  1.  208  N.  Y.  103;  Matter  of  Guaranty  Building  Co..  52 

■•f«miCM.»jQriedlotioD    of    munidpal     court    of  App.  Div.  140.  64  N.  Y.  Supp.  1056;  Cottle  v.  SolMvan. 

New  York  dty  in  summary  proceedina.  municipal  court  8  Misc.  184;  C^oaseiro  v.  flpulear,  68  Kficc  409,  124  N.  Y. 

code,  }6;  q;>ecial  provirions  in  New  xor^  city  relating  Supp.  787;  Barney  fiatate  0>.  v.  P.  A  G.  lyffg.  Co.,  68 

to  monthly  tenants  holding  over  after  ezpustion  of  Mise.  501.  124  N.  Y.  Sopp.  781;  WeimaaA  ▼•  IVcMttor, 

term.  L.  1882.  eh.  303.  as  am.  by  L.  1889.  oh.  357,  L.  114  Misc.  403,  186  N.  Y.  Supp.  587. 

1919,  chs.  512,  649,  L.  1920,  ct.  209;  action  to  recover  'lAWfODy    tormliiatoil.*'— Bhufelt    ▼.    Bosdea,    88 

real  property  against  a  tenant  and  the  amount  of  un-  Misc.  133,  151  N.  Y.  Supp.  783. 

paid  rent,  C.  P.  A.,  (1999-1003;  defenses  in   actions  Non-payment  of  rent. — Matter  of  Balducd.   195 

based  on  unjust,  unreasonable  and  oppressive  agreements  App.  Div.  52. 185  N.  Y.  Supp.  721;  Storer  v.  Chaase,  0 

for  rent  of  dwellings  in  cities  of  the  first  class  or  in  cities  Misc.  45,  29  N.  Y.  Supp.  291:  Bennett  v.  Nidc,  29  BrCiin. 

adjoining  a  dty  of  the  first  class,  L.  1920,  ch.  196,  as  532,  61  N.  Y.  Supp.  106;  Tolk  v.  Cohen,  62  Aflso.  280. 

am.  byX  1920.  ch.  944  and  L.  1921.  oh.  434.  }14  N.  Y.  Suppw  771;  Erkins  v.  Tucker,  62  Kl«c.  405, 

Hlitory  and  purpose.— Reich  v.  Cochran,  201  N.  115  N.  Y.  Supp.  256;  Matter  of  Bigelow,  67  Misc.  545, 

Y.  450,  affg.  139  Am.  Div.  931,  124  N.  Y.  Supp.  1127.  123  N.  Y.  Supp.  379:  Jamaa  v.  PaiUtaU.  74  MiiQ.  400. 

Nature  of  remedy.— Beach  v.  McGovern.  41  App.  132  N.  Y.  Supp.  379;  Fifty-fourth  Street  Realty  Co.  v. 

Div.  381,  58  N.  Y.  Supp.  498;  Matter  of  FlewweUin  v.  Goodman,  80  Miee.  680,  141  N.  Y.  Supp.  959. 

Lent,  91  App.  Div.  430,  86  N.  Y.  Supp.  919;  Collender  Non-pUTBieilt    of    tesM'—Kkiastein    v.    Goosky. 

V.  Smith,  20  Misc.  612,  45  N.  Y.  Supp.  1130;  Fuchs  v.  134  App.  Div.  266.  118  NTY.  Supp.  949;  Bizby  v.  Casino 

Cohen.  19  N.  Y.  Supp.  236.  29  Abb.  N.  C.  56;  Miner  v.  Co..  14  Miao.  346,  36  N.  Y.  Supp.  677;  Bien  v.  Bisby, 

Burling,  32  Barb.  540;  People  v.  Murray.  23  Civ.  Proc.  18  Misc.  415.  41  N.  Y.  Supp.  433. 

Rep.  71.  affd..  21  N.  Y.  Supp.  797.  Term  "re-enter,**  as  Used  In  leaM.~Michaels  ▼. 

Proceeding  solely  to  reeovw  poeieMlon.— People  Fishel,  169  N.  Y.  381,  afig.  51  App.  Div.  274.  64  N.  Y. 

ez  rel.  TerwiUiger  v.  Chamberlain.  140  App.  Div.  503,  Supp.  1007;  Bizby  v.  Casino  Co..  14  Misc.  346,  35  N.  Y. 

135  N.  Y.  Supp.  662.  Sum.  677. 

Jorlsdletlon.— Jones  v.  Reilly,  68  App.  Div.  116,  74  Demand  or  notlee.— Tolman  v.  Heading,  11  App. 

N.  Y.  Supp.  243;  revd.  on  other  groundb,  174  N.  Y.  97.  Div.  264,  42  N.  Y.  Supp.  217;  Moore  v.  Cou^linj  187 


Municipal  coiirt.-Cohen  v.  Melle.  43  Misc.  App.  Div.  810.  Ill  N.  YT  Supp.  856;  Matter  of  Baldued. 

79. 86  N.  Y.  Supp.  514;  Maneely  v.  Mayers.  43  Misc.  380.  195  App.  Div.  52.  185  N.  Y.  SupP-  721;  Bristod  v.  Har- 

87  N.  Y.  Supp.  471.  rdl  20Miso.  848, 45N.  Y.  Supp.  918:Shekioa  v.  Testeca, 

landlord  and  tenant;  relatlom  must  alst. — ^Ben-  21  Misc.  477.  47  N.  Y.  Supp.  653;  Zinsser  v.  Heirman, 

iamin  v.  Benjamin.  6  N.  Y.  383;  People  v.  Hewlett,  76  23  Misc.  645.  52  N.  Y.  Supp.  107:  Boyd  v.  Milone.  24 

N.  Y.  574;  New  York  Bdlding,  Loan  Banking  Co.  v.  Misc.  734.  53  N.  Y.  Supp.  785;  Heiuioh  v.  Mack^  25 

Eeeney,  56  App.  Div.  638.  67N.  Y.  Supp.  .505;  Peer  v.  Misp.  597,  56  N.  Y.  Supp.  156;  Engd-Heller  Co.  v.  Brew- 

O'Leary.  8  Muo.  360.  28  N.  Y.  Supp.  687;  Burkhart  v.  ing  Co..  37  Miac.  480,  75  N.  Y.  Supp.  1080;  MeMahoa 

Tucker.  27  Misc.  724.  59  N.  Y.  Supp.  711;  Dodin  v.  v.  Howe,  40  Misc.  546,  82  N.  Y.  Supp.  984;  Gregg  v. 

Dodin,  32  Misc.  208.  65  N.  Y.  Supp.  851;  Schrdber  v.  Boyd,  69  Hun  588,  591,  23  N.  Y.  Supp.  918;  Hal^n 

Goldsmith,  35  Misc.  45.  70  N.  Y.  Supp.  236:  Sohlaich  v.  Real  Estate  Corporation  v.  Van  Bayer,  155  N.  Y.  Supp. 

Blum,  42  Misc.  225,  85  N.  Y.  Supp.  335;  Fifth  Avenue  350:  People  ez  rd.  Simon  v.  Gross.  50  Barb.  231. 

fibop  V.  Foz-^teifel  Co..  83  Misc.  127,  144  N.  Y.  Supp.  lUepU  Ivade;  MOinm  ttqwir.— Oonforti  v.  Romano, 

705;  Milligan  v.  Gabbett,  1^  Mise.  253.  167  N.  Y.  Supp.  50  Misc.  148,  98  N.  Y.  Supp.  194. 

558;  Matter  of  Hasley,  56  Hun  240.  9  N.  Y.  Supp.  752;  Mandamus   to   eonmel   ismiance   of  precept.'^ 


Barry  v.  Smitii,  23  N.  Y.  Supp.  261.  People  ez  reL  Durham  Realty  Corp.  v.  La  Fetra,  195 

Fossession   by   tenant.— barren   v.   Haverty,    149     App.  Div.  280,  186  N.  Y.  Supp.  63. 

m 

§  1411.  Additional  cases  in  which  tenants  and  others  may  be  removed. 

In  either  of  the  following  cases  a  person  who  holds  over  and  continues  in  possession 
of  real  property  after  notice  to  quit  the  same  has  been  given,  as  prescribed  in  section 
fourteen  hundred  and  sixteen  of  this  act,  and  his  assigns,  tenants  or  legal  representatives 
may  be  removed  therefrom,  as  prescribed  in  this  article: 

1.  Where  the  property  has  been  sold  by  virtue  of  an  execution  against  him  or  a  person 
under  whom  he  claims  and  a  title  under  the  sale  has  been  perfected; 

2.  Where  the  property  has  been  duly  sold  upon  the  foreclosure  by  advertisement  of 
a  mortgage  executed  by  him  or  a  person  under  whom  he  claims  and  the  title  under  the 
foreclosure  has  been  duly  perfected; 

3.  Where  he  occupies  or  holds  the  property  under  an  agreement  with  the  owner  to 
occupy  and  cultivate  it  upon  shares  or  for  a  share  of  the  crops  and  the  time  fixed  in  the 
agreement  for  his  occupancy  has  expired; 

4.  Where  he  or  the  person  to  who  he  has  succeeded  has  intruded  into  or  squatted 
upon  any  real  property  without  the  permission  of  the  person  entitled  to  the  possession 
thereof  and  the  occupancy  thus  commenced  has  continued  without  permission  from  the 
latter;  or,  after  a  permission  given  by  him  has  been  revoked,  and  notice  of  the  revocation 
given  to  the  person  or  persons  to  be  removed.  (Added  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 

47* 
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MHHnUmk»--CoA»  civ.  proe^  S  2232,  am  am.  hv  L.  OeettMuicT  dn  ohiyei  — Bxry  ▼.  Smitii,  09  Hon  88, 

1804,  th.  232,  without  chance;  oriffiiudly  revised  from  23  N.  Y.  Supp.  261. 

R.  8.,  pt.  3.  oh.  8.  tit.  10,  i  28,  sabd.  1,  as 'am.  by  L.  1874,  Kemoval  of  Intruder.— Figueira  v.  Lerner,  52  App. 

ch.  208.  and  S  31.  Div.  216,  65  N.  Y.  Supp.  293;  Van  Derventer  r.  Foster, 

Purchaser   at   sale  under  eieeutlon.— People  ez  87  App.  Div.  62,  83  N.  Y.    Supp.  1067;  Mahoney  v. 


Property  soM  on  finreelosnre.— Matter  of  Mawson  Supp.  135;  Matter  of  Pirew.  105  Miao.  21,  172  N.  Y. 

V.  Wermuth.  182  N.  Y.  234;  Greene  v.  GeiRer,  46  App.  Supp.  307;  O'Donnell  r.  Molntyre,  41  Hun  100;  Newman 

Dir.  210,  61  N.  Y.  Supp.  524;  People  v.  Burdick.  52  Hun  v.  O'Rourlce,  140  N.  Y.  Supp.  514. 
848,  5  N.  Y.  Supp.  363.  Bemofal  of  sauatters.— White  v.   Lancraft,   148 

Widow's  quarantine.— Lincoln  Trust  Co.  v.  Hutchin-  App.  Div.  692,  132  N.  Y.  Supp.  1016;  Cipperly  v.  Cip- 

son.  05  Misc.  590,  120  N.  Y.  Supp.  811.  perly,  104  Misc.  434,  172  N.  Y.  Supp.  351. 

§  1412.  In  case  of  forcible  entry  or  detainer. 

An  entry  shall  not  be  made  into  real  property,  but  in  a  case  where  entry  is  given  by 
law;  and,  in  such  a  case,  only  in  a  peaceable  manner,  not  with  strong  hand,  nor  with 
multitude  of  people. .  A  person  who  makes  a  forcible  entry  forbidden  by  this  section, 
or  who,  having  peaiceably  ehtered  upon  real  property,  holds  the  possession  thereof  by 
force,  and  his  assigns,  under-tenants,  and  l^ial  representatives,  may  be  removed  there* 
from,  as  preseribed  in  this  article.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dctftafion.— Code  dv.  proc.,  %  2233,  without  change;  sinid  r.  De  Falo,  33  Misc.  780,  67  N.  Y.  Supp.  923;  Low- 

QnpoaUyaBttbstHuteforR,S.,pt.a,oh.a  tiU  10,  H  1.2.  man  v.  3br«gue,  73  Hon  408,  26  N.  Y.  Supp.  56a 

MCference. — ^Treble  damages  for  forcible  entry  and  Forcible  entry  or  detainer. — ^Pharis  v.  Gere.  110 

detainer,  real  property  1.,  }  535.  N.  Y.  336;  Niehols  v.  Eustis.  146  App.  Div.  475.  131  N. 

Oonstmctlon.— Markun    v.    Weckstsin,    100    Miso.  . Y.  Supp.  265;  Central  Park  Baptist  Churdh  v.  Patterson, 

668,  166  N.  Y.  Supp.  786.  0  Miso.  452.  30  N.  Y.  Supp.  248;  Tischler  v.  KniakT^ 

AfpHeation  and  effeet.— Compton  v.  The  Chefaoa,  Miao.  786,  57  N.  Y.  Snpp.  8;  Vallauri  v.  Loftos  ft  Co., 

139N.  Y.  538;  Waterbury  v.  Dickelmann,  60  App.  Div.  26  Misc.  760,  56  N.  Y.  Supp.  1066;  Pakas  v.  Hurley,  61 

434,  64  N.  Y.  Supp.  60.  Mise.  228,  114  N.  Y.  Supp.  142;  Morgan  v.  Powers,  83 

OonstroetlTe  poesesaion;  pleading  and  proof.--  Hon  208,  31  N^  Y.  Sapp.  054. 
Skelly  ▼.  Cohen,  26  Misc.  831,  57  N.  Y.  Supp.  247;  Sar- 

§  1413.  Application;  to  whom  made. 

Application  for  the  removal  of  a  person  from  real  property,  as  prescribed  in  this  article, 
may  be  made  to  a  justice  of  the  peaee  of  a  town,  or  if  the  property  is  situated  in  an 
incorporated  village  which  includes  parts  of  two  or  more  towns,  to  a  justice  of  the  peace 
of  either  town  who  keeps  an  office  in  the  village.  Application  also  may  be  made  to  the 
county  judge  or  special  county  judge;  or  in  the  county  of  New  York  to  a  judge  of  the 
city  court  of  the  city  of  New  York;  to  a  justice  of  the  peace  of  a  city;  to  a  judge  or 
justice  of  any  inferior  local  court  of  civil  jurisdictioii  in  a  city;  to  the  recorder  of  a  city; 
in  the  city  of  New  York  to  the  municipal  court  of  the  msmicapal  eourt  district  in  which 
the  real  property  or  a  portion  thereof  is  situated,  or  if  the  justice  sitting  therein  is 
disqualified,  to  the  municipal  court  in  an  adjoining  district. 

Except  as  provided  in  this  section  such  jurisdiction  shall  only  be  exercised  by  a  court 
or  officer  of  the  county,  town,  city  or  iznuttdpal  ewt  district  in  ^bkh  the  real  property 
or  a  portion  thereof  .is  situated,    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


9.  proe.,  f  2234.  as  am.  by  L.  L.  1834,  eh. .271,  M  1.  19;  L.  18S0,  eh.  206,  S3;  L.  1870. 

1881.   ch.    122.   L.   1884,   ch.  405,   L.    1805.    ch.   040.  ch.  386.  L.  1870,  oh.  196.  |i  5,  16;  L.  1877,  oh.  187;  L. 

L.  1918.  eh.  4ta.  rewritten.    Jurisdiotion  of  mayors  of  1878.  ch.  186.  1 7. 

cities,  and  of  potioe  iuflticss  in  Brooklyn,  is  omitled.  Ewwenee^-Wuvadictioa  of  municipal  eowrt  of  New 

The  provisions  of  12234,  specifically  conferring  juris-  York    dty  in   summary  proceedings,   municipcU  court 

dietioft  on  looai  innrior  courts  of  dvil  jurisdiction  in  code,  10. 

Albany,  Troy.  Yonkar^  Syracuse.  Rochester  and  Buffalo.  Territorial  Jarlidlctlon    of  local    Conrte.— Arm- 
are  omitted  as  covered  by  the  general  terms  of  the  see-  strong  ▼.  Gumming,  20  fiun  313;  People  v.  Kelly,  20 
tioa.  t  rewrittap.    1 2234,  onenally  revised  from  R.  S.,  Hun  M9. 
pt.  3,  ch.  8,  tit.  10  (28;  code  ol  proc.,  1 66,  first  sentence; 

§  1414.  Application;  by  whom  made. 

The  application  may  be  mAde  by: 

1.  The  landlord  or  lessor  of  the  demised  premises; 

2.  The  purchaser  upon  the  execution  or  foreclosure  sale; 

3.  The  person  forcibly  put  out  or  i;ept  out; 

4.  The  person  with  whom,  as  owner,  the  agreement  was  made,  or  the  owner  of  the 
property  occupied  und^  an  agreement  4o  cultivate  the  property  upon  shares  or  for  a 
share  of  the  crops; 

5.  The  person  lawfully  entitled  to  the  possession  of  the  property  intruded  into  or 
squatted  upon,  as  the  case  requires; 

6.  The  legal  representative,  agent  or  assignee  of  the  landlord,  purchaser  or  other 
person  so  entitled  to  apply; 

7.  The  person  or  corporation  authori2ed  by  this  article  to  proceed  to  remove  persons 
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vang  or  occupying  premiaM  or  a  part  tiwreof  as  a  bawdyJtouse,  or  house  or  place  of 
asdgnation  for  lewd  peisone,  or  for  purposes  of  prostitution.  (Added  by  L.  1021,  ch. 
199,  in  effect  Oct.  1.  1921.) 


Dcrtratlaii.-Cod>  dr.  pros.,  |223S.  M  am.  bjr  L.  40  M.  Y.  Supp.   1070;  DaTtdu  t.  HuomsitdD,  3S 

iai8.  sh.  448,  flnt  jMttt  rewrittai.  but  without  chance  MSte.  528.  M  }f.  Y.  eupp.  MS;  CuUIniia  v.  Qokkteiii, 

ofMibitaiiHL    |223!i:(irinDBllynTJasdfraniR.S.,  ptTS,  <ll  Miao.  S3.  118  N.  Y.  Siipp.  31;  Lyon  t.  Bhaldca,  M 

eh.  S.  (it.  10,  II 3.  3,  at.  Mite.  30,  IIT  N.  Y.  Sum.  SlS:  Edh  t.  Moth.  eTUiaa, 

CraitraeUoD.— Markun   v.    VtiAitelii.    100    Hin.  136. 131  N.  Y.  Bupp.  €Tf{  R.  S.  8.  Co.  t.  ApfaL  M  Mln. 

60S.  lae  N.  r.  Supp.  TSO.  aiS,  IZS  N.  Y.  Supp.  484:  EcUa  V.  Moiae.  Ill  App.  Dir. 

Wb*  mu  nuke  upHcaUoii.— Ealla  t.  Morae,  30S  £93.  137  N.  Y.  8un>.  4% 

N  r.  lOSiMattsr  oT  Ouy,  37  App.  TMv.  S3],  SS  N.  Y.  AsHt  or  mnauitattra.'-Caas  t.   PutarEdd.  M 

Supp.  6;  Edb  T.  Mane,  143  App.  Div.  103,  127  N.  Y.  App.  Div.  lOfi.  W  N.  Y.  a«a>p.  337;  Fowai  v.  D<  O.,  64 

Supp,  43S;  Kouiic  t.  Eaala  Wuat  Co..  17fl  App.  Div,  App,  Di*.  373.  73  N.  Y.  Soki.  1103;  Cantnl  Park  B^ 

73iS.  I«3  N.  Y.  SuDp.  1013;  Wydioff  v.  FroBiBua,  13  tiat  Chunk  T.  Fattanoo,  9  Wm.  4G3,  BO  N,  Y.  Siuip. 

Mlao.  149,  33  N.  Y.  Supp.  II;  BaQey  v.  Cromll,  13  iiiit.  348;  MMtd  ef  BtaynMdt  Raal  Satate  Co.,  40  A&a. 

"    '■ --    -   slat  V.  Row,  U  Mi-    ""    "  ~"    "■   "    "    "  --    — ~ 

Auohtwloinls,  17  I 

g  1416.  Contents  of  petition. 

The  applicant  must  present  to  the  judge  or  justice  a  written  petition  verified  in  like 
manner  as  a  verified  compl^t  in  an  action,  describing  the  pronises  of  which  the  pos- 
session is  claimed  and  the  interest  therein  of  the  petitioner  or  tLe  perwn  wiiom  he  repr»- 
seute,  stating  the  facte  which,  according  to  the  provisions  of  this  article,  authoriie  the 
application  by  the  petitioner  and  the  ronoval  of  the  peison  in  possession,  naming  <x 
otherwise  intelligibly  designatii^  the  person  or  persons  agiunst  whom  the  special  [ho- 
ceeding  is  instituted,  and,  if  there  are  two  or  more  such  persons  and  some  are  under- 
tenants or  assigns,  specifying  who  are  principalB  or  tenants  and  who  are  undertenants 
or  assigns,  and  praying  for  a  final  order  to  remove  him  or  them  respectively.  (Added 
by  L.  1921,  oh,  199,  in  effect  Oct.  1,  1921.) 

Dtcmtkin.— Code  dv,  proe,.  1 323fi,  aa  am,  by  L,  man,  133  App,  JXv.  tBH.  107  N,  Y,  Supp,  094;  Dou^er^ 
1913.  ah,  448.  laat  pait.  wJOiout  chaon,  uospt  to  omit  t,  MoUillan.  33  Uiao.  783.  U  N,  Y.  Sm.  eitTEDcat- 
unDMHBry  word*.  For  orisinal  denvadaa  aea  |  3S3,  HeUar  Co.  v.  Bnwiuc  Co.,  B7  Miao.  WO,TS  N.  Y.  Son. 
lOSJ;  Mautsatosk  t,  William^  43  Miao.  4tt^8a  NTT. 
Supp.  804;  EldasD  Realtr  A  Conat  Co.  *.  Banaamcm, 
"  '^ -0.  4ft3.  107  N.  Y,  Supp,  138;  DndariUII  ».  Cobeo. 


______„    ine^CohenT,      Bl  Miac.  853,  1 14  N.  Y,  Snpp,  9 

D.  000,  07  N.  Y.  Supp.  103i:  Bell  v,      S7  Hua  Kl,  II  S.  Y.  aupp.  4&*. 

.  83  Miao,  1B9,  101 X!  Y,  Bupp,  803;         DemMid  or  BoOn.— Briated  v.  Etmll.   30  Miao. 


MS.  45  N.  Y,  Supp.  918;  fioril  t.  Mikma,  M  Uiau,  784. 
53  N.  Y,  Bupp.  785:  Buel-Heller  Co.  v,  Bmrlu  Co.. 
37  Wk.  480,  75  N.  Vrsiipp.  lOSO;  Paople  v.  Ketidtaa. 
•"  "  -  67;  People  t.  Grata.  50  Barb.  331. 
DC.I.M  of  Bollec. — Beach  r.   MoGoveni,   41    Ann. 
tka  HtltlOMV."— Raieh  v.     Dir.  381.  08  N.  Y.  Supp.  493. 

■ffB.  I39  App.  Div.  831,  124         Wslvw   oT   defects.— Matter   o[    Bteele,    154    Apa. 
V.  VanDervear,  45  App.  Div.      EKv.  800,  189  N.  Y.  Supp.  550;  Eldaen  Rolilly  i  Cooat. 
..~.  ^  ...   ..  ...vPl  1040;  RowUnd  v.  DiUiu^Juo,  S3     Co.  v.  Baoaaawn,  SO  Miao,  403.  107  N,  Y,  Supp,  13S, 

App.  Div,  15fl,  S3  14,  Y,  Supp,  470;  Matthewi  v,  fjar- 

§  1416.  Kotice  to  be  given  in  certain  cases. 

Where  the  person  to  be  removed  ie  a  tenant  at  will  or  at  sufferance  the  petition  must 
state  the  facts  showing  that  the  tenancy  has  been  terminated  by  giving  notice  as  required 
by  law.  Where  the  application  is  made  in  a  case  specified  in  section  three  hundred  and 
eighty  of  this  act,  the  petition  must  state  that  a  notice  in  behalf  of  the  applicant  requir- 
ing all  persons  occupying  the  property  to  quit  the  same  by  a  day  therein  specified  has 
t^een  either  served  personally  upon  the  person  or  persons  to  be  removed  or  affixed  con- 
spiciousty  upon  the  property  at  least  ten  days  before  the  day  specified  therein.  (Added 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dvlntton.— Code  dv,  proe.,  j  3330.  without  diange:  Y,  Bopp.  087;  McDonald  r.  HelAor^.  17  N.  Y.  Sapp. 

oiiffnally  reviaed  from  R.  S.,  pt.  8,  oh.  S,  tit.  10,  I  31,1b  574. 

p«t,  and  L.  1857.  di.  396.  H  3.  3.  HwTlM  af  boUm.— People  u  nl.  Voaler  t.  Stewart, 

■lAnoM.— Real   property   1.,    |338,  piovida   Ihu  87  M,  Y.  4Bt;  Wilhecbee  T.  Wyk«.  1G9  App.  Div.  34, 

a  teDtncy  by  will  or  try  niff eranee  may  be  terminated  by  143  N.  Y.  Supp.  1007;  Burkhut  v.  Tucker.  37  Miae. 

a  wiitlen  notioe  pven  in  behalf  oT  the  landlord  to  the  734,  N  N.  Y.  Bupp.  711:  Wlthaibea,  Bhmuii  *  Co.  «. 

teuant.  requirinf  llim  to  rcmovs  from  the  premlaea.  alur  W^ai,  81  Misc.  474.  143  N.  Y.  Supp.  95. 

the  eipiniioD  of  the  thirty  daya  from  the  aervice  ct  When  netlee  net  ratataed. — Adiuna  v.  Olty  at  Co- 

nioh  DDtlce.  the  landlord  may  proceed  in  the  nuuioit  boea,  137  N.  Y.  175;  People  cs  rd.  Oldhooaa  r.  OoelM, 

pTHcribed  by  law  to  mnovTthe  tenaat  without  further  04  Barb.  470;  Fart  *.  OmIb.  19  How.  Pr.  39. 

or  other  uetiee  to  <imt.  Watrvi. — Cuttmf  v.  Bumat.  57  App.  Dir.   IM.  M 

HoBelencr  of  BoMee.—Rewler  v.  Sayrt,  70  N.  Y.  N.  Y.  Bupp.  SOSiCarmui  v.  Fox.  SO  Miao.  197.  149  N. 

180:  Mwhatlan  Life  Ine.  Co.  v.  Qoafoid,  3  Misc.  509,  Y.  Supp.  3l3:  McDonald  v.  MeLaury,  17  N.  Y.  Sopp. 

23  N.  Y.  Supp.  7:  Peer  v.  O'Laaty,  8  MIm.  350.  38  N.  574. 

§  1417.  Petition  by  neighbor  of  bawdy-house  or  apartment 
An  owner  or  tenant,  including  a  tenant  of  one  or  more  rooms  of  an  apartment  hoiue 
or  tenement  house,  of  any  premises  within  two  hundred  feet  from  other  demised  real  prop- 
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or  occupied  in  whole  or  in  port  as  a  Imwdy-houae,  or  house  or  place  of  Mflig- 
lewd  persons,  or  for  purposes  of  prostitution,  or  any  domestic  oorporatiofa 
for  the  suppression  of  vice,  subject  to  or  which  subnuta  to  viratation  by  Uie 
d  of  charities  and  possesses  a  certificate  from  Huch  board  of  such  fact  and  of 
'  mth  lie  r^ulations,  may  serve  personally. Upon  the  owner  or  landlord  of  the 
»  used  or  occupied,  or  upon  his  agent,  a  written  notice  requiting  the  owner 
d  to  make  an  application  for  the  removal  of  the  person  ao  using  or  occupying 
If  the  owner  or  landlord,  or  his  agent,  does  not  make  such  application,  within 
thereafter;  or,  having  made  it,  does  not  in  good  faith  diligently  prosecute  it, 
k  or  corporation  giving  the  notice  may  make  an  application  for  such  removal 
ion  stating  the  jurisdictional  facts,  which  application  shall  have  the  same  effect, 
otherwise  expressly  prescribed  in  this  article,  as  though  the  applicant  were  the 
andloid  of  the  premises,  and  shall  have  precedence  over  any  sinular  application 
made  by  such  owner  or  landlord  or  to  one  theretofore  made  by  him  and  not 
I  diligently  and  in  good  faith. 

f  the  ill  reput«  of  the  demised  premises  or  of  the  inmat«8  thereof  or  of  those 
iiereto  shall  tionstitute  presumptive  evidence  of  the  unlawful  use  of  the  demised 
'equired  to  be  stated  in  the  petition  for  removal.  (Added  by  L.  1921,  oh.  199, 
>ct.  1,  1921.) 

1. — Code  OT.  pR»„  I2S8T,  og  un,  br  L.  are  kspt  (or  luilBvFnl  nutpow.  red  propenr  t.,  1211. 

6.  uriUunit  ohuBs;  onBiDilly  nvind  (nia  Taltdltr  af  laue.— Enut  r.  CmbT.  140  N.  Y.  304. 

cdi.  B.  Clt.  10.  fl  se.  ei:  L.  1868.  oh.  7M.  KiWwIedst  at  teasnt.— Moench   t.    young,    9   N. 

I.— liabllitr   of   iMkdkiKl    ■hm   pnariM*  Y.  Sopp.  ^.  IS  Dv.  Phm.  tUp.  169. 

.  Precept;  contaats. 

Ige  or  justice  to  whom  a  petition  is  presented,  as  prescribed  in  either  of  the 
sections  of  this  article,  thereupon  must  issue  a  precept  directed  to  the  person 
!  designated  in  the  petition  as  being  in  poeseesion  of  the  property  and  requiring 
lem  forthwith  to  remove  from  the  property,  describing  it,  or  to  show  cause 
n  at  a  time  and  place  specified  in  the  precept  irfiy  possession  of  the  property 
t  be  deUvered  to  the  petitioner,  or,  in  the  case  specified  in  the  last  section,  to 
■  or  landloid.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

■r-Code  dT.  ptoc..  |  22SS.  fint  put  vlth-  App.  Div,  373.  72  N,  Y.  Bupp.  103;  Lobn  t.  CommDn. 

1 123S,  oridBdly  TWlHid  [rom  R  B.,  pt.  3.  30  Hun  4118.  13  Abb.  N.  C.  S:  Deud  r.  Rnrt.  34  Bmib, 

X  {30.  u  am.  by  L.  18S1,  eh.  460,  nod  L.  438. 

1;  tnA  I  ST,  m  added  by  L.  1SS8.  eh.  764.  WhCD  Jnitlec  caonst   be   eompelle*  to  iHse. — 

er    af    Bmont.— Cue    v.    PorteifieM.    M  FeoplBei  nL  CaTUawh  t.  MeAdam,  U  Hun  IS4. 
»,  66  N7y.  £ipp.  337;  Fawtn  v.  Da  O.,  64 

K  Precept;  return. 

ecept  must  be  returnable  not  less  than  five  nor  more  than  ten  days  after  it  is 

ccept  that,  where  the  proceeding  is  taken  upon  the  ground  that  a  tenant  con- 

possesaion  of  demised  premises  after  the  expiration  of  his  tenn  without  the 
n  of  his  landlord  and  the  application  is  made  on  the  day  of  the  expiration  of 

or  on  the  next  day  thereafter,  the  precept  may,  in  the  discretion  of  the  judge 
i,  be  made  returnable  on  the  day  on  which  it  is  issued  at  any  time  after  twelve 
oon  and  before  six  o'clock  in  the  afternoon-  (Added  by  L,  1921,  ch.  199,  in 
t.  1,  1921.) 

>n.— Code  dr.  ptoo..  12338.  »  am.  by  L.   1030.  eh.  aS2.  taM  part  withont    «h»ose.     For  «i«iad 

>.  Precept;  in  New  Toi^  city. 

city  of  New  York  where  the  application  is  made  to  a  municipal  court,  the 
must  be  filed  with,  and  the  precept  must  be  issued  by,  the  clerk  of  the  court; 
precept  must  be  made  returnable  before  the  court  at  the  place  de»gnated  pur- 
law  for  holding  the  court;  and  all  subsequent  proceedings  in  the  cause  must  be 
lat  place,  except  as  othenrise  prescribed  in  section  fourteen  hundred  and  twenty- 
this  act.  If,  upon  the  return  of  the  precept,  or  upon  an  adjourned  day,  the  justice 
:  by  reason  of  absence  from  the  court  room  or  sickness  to  hear  the  cause,  or  it 

by  affidavit  that  he  is  for  any  reason  disqualified  to  rit  in  the  cause,  or  is  a 
'  and  material  witness  for  either  party,  the  cause  may  be  heard  in  the  municipal 
an  adjoining  district.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 
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D«lf»l|o«. — Code  oir.  pioc.,  $  2239,  without  ehanse  AppUcfttliin  mmA  citett^— Poople  ez  roL  Allen  ▼. 

of  substance.     Justices  of  the  municipal  court  do  not  Murray,  2  Miso.  152,  23  K.  Y.  Suk>.  160;  Deutennann 

now  sit  oontinuouBlyin  their  own  district.    I  2239,  origin-  v.  WiJaon,  15  dv.  Pn>o.  Rep.  411;  Sperling  ▼.  laaaos,  13 

ally  revised  from  code  pi  proc.,  (66;  L.  1863,  ch.  189;  J>9\y  275.                                                        , 
L.  1876.  ch.  356,  J  1;  L:  1877,  ch.  187,  §  1. 

§  1421.  Precept;  how  served. 

5  The  precept  must  be  served  as  follows: 

1.  By  delivering  to  the  person  to  whom  it  is  directed,  or,  if  it  is  directed  to  a  corpo- 
ration, to  an  officer  of  the  corporation  upon  whom  a  summons  issued  out  of  the  supreme 
court  in  an  action  against  the  corporation  might  be  served,  a  copy  of  the  precept  to- 
gether with  a  copy  of  the  petition  and  at  the  same  time  showing  him  the  original  precept. 

2.  If  the  person  to  whom  the  precept  is  directed  resides  in  the  city  or  town  in  which 
the  property  is  situated  but  is  absent  from  hia  dwelling-house,  service  may  be  made  by 
delivering  a  copy  thereof,  together  with  a  copy  of  the  petition,  at  his  dwelling-house,  to  a 
person  of  suitable  Age  and  discretion  who  resides  there;  or,  if  no  such  person  can  with 
reasonable  diligence  be  found  there  upon  whom  to  make  service,  then  by  delivering  a 
copy  of  the  precept  and  petition  at  the  property  sought  to  be  recovered,  either  to  some 
person  of  suitable  age  and  discretion  residing  there,  or,  if  no  such  person  can  be  found 
there,  to  any  person  of  suitable  age  and  discretion  employed  ihere, 

3.  Where  service  cannot  with  reasonable  diligence  be  made  as  prescribed  in  either  of 
the  foregoing  subdivisions  of  this  section,  by  affixing  a  copy  of  the  precept  and  petition 
upon  a  conspicuous  part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued,  it  must  be  served  at 
least  two  hours  before  the  hour  at  which  it  is  returnable;  in  every  other  case,  it  must 
be  served  at  least  five  days  before  the  day  on  which  it  is  returnable.  (Added  by  L.  1921, 
ch.  199,  in  effect  Oct.  1,  192L) 

Derivation. — Code  dv.  proc.,  $  2240,  as  am.  by  L.  Misc.  351,  32  N.  Y.  Supp.  136;  Matter  of  Stuyresant 

1913»  ch.  277.  U  1920,  oh.  052.  without  vhanie;  oiiginaUy  Real  EsUto  Co..  40  Misc.  205,  81  N.  Y,  Bopp.  042. 

R.  S.,  pt.  3,  ch.  8,  tit.  10,  fi  32,  as  am.  by  L.  1857,  oh.  Substttuted  serftee.-r-Eckenon  y.  Ellis,  63  N.  Y. 

684,  and  L.  1868.  ch.  828.  Supp.  150. 

ServlM  KenenOly.— Tolman  v.   Heading,    11   App.  JlBxIiic   copy   to  ;  prendieB.— Mattl^ws   ▼.   Gar- 

Div.  264.  42  N.  T.  Supp.  217;  Simpson  v.  Maaaon.  11  man,  122  App.  IHv.  582,  107  iJ.  Y.  Supp.  694;  MeCotter 

V.  Ffinn,  80  Mlse.  119,  61  N.  Y.  Supp.  786. 

§  1422.  Duty  of  person  to  whom  copy  of  precept  is  delivered. 

A  person  to  whom  a  copy  of  a  precept  directed  to  another  is  delivered,  as  prescribed 
in  this  article,  must  deliver  it  to  the  person  to  Whom  it  is  directed,  without  any  avoidable 
delay,  if  he  can  be  found  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found,  to 
his  agent  therein;  and  if  neither  can  be  so  found  after  the  exercise  of  reasonable  diligence 
before  the  time  when  the  precept  is  returnable,  to  the  judge  or  justice  wbo  isauod  the 
same  at  the  time  of  the  return  thereof  with  a  written  statement  indorsed  thereupon  that 
he  has  been  unable  after  the  exercise  of  reasonable  diligence  to  find  the  person  to  whom 
the  precept  is  directed  or  his  agent  within  the  town  or  city.  A  person  who  wilfully 
violates  any  provision  of  this  section  is  guilty  of  a  misdemeanor;  and,  if  he  is  a  tenant 
upon  the  property,  forfeits  to  his  landlord  the  value  of  three  years*  rent  of  the  premises 
occupied  by  him.  A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  precept 
served  otherwise  thaii  personally  upon  the  person  to  whom  it  is  directed.  (Added  by  L. 
1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DciIvaUoii* — Code  dv.  proc.,  S  2241,  without  change;  originally  rerised  from  L.   1868,  oh.  828,  fi  3;   and  see 
R.  8„  pt.  2,  ch.  1.  tit.  4,  1 27.  . 

§  1423.  When  precept  to  be  served  on  landlord  of  bawdy-house  or  apartment 

Where  the  case  is  within  section  fourteen  himdred  and  seventeen  of  this  act,  the  precept 
must  be  directed  to  and  served  upon  the  owner  or  landlord  or  his  agent  and  also  upon 
the  tenant  or  occupant  of  the  property.  Either  or  both  of  them  upon  the  return  day 
may  appear  and  phow  cause  why  the  tenant  or  occupant  should  not  be  removed  from  the 
property.     (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DctrifmttoB.--Cpdedy.prpo.,  §2242,  without  ehanca;  oiiginaUy  rayiaed  ^rom  R.  S.,  x>t.  3,  eh.  8.  tit.  10,  i|68 
and  64,  as  added  by  L.  1868,  ch.  764. 

§  1424.  Proof  of  service  of  precept 

At  the  time  when  the  precept  is  returnable  the  petitioner  mtist,  unless  the  adverse 
party  appears,  make  due  proof  of  the  service  thereof  showmg  the  time,  and  the  place 


J 
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'  of  service;  and,  unless  service  was  mad 
ig  a  cop7  of  the  precept,  the  nwne  of  thi 
elivered  if  Jiis  name  can  be  ascertwnec 
lade  by  a  sherifl,  constable  or  m&rahal, 
facts.     (Added  by  L.  1921,  ch.  199,  in 


Tlee. — Liulwifl  v.  Laiorui,  10  App. 
upp.  TT8:  Jncob*  t.  Xiluuit.  S  MiB. 
.  aS;  Peopla  ei      ■    ~    ■  "      ' 


1SS.     M  N.  Y 


Answer. 

ne  when  the  precept  is  retumabte  withoi 
tice  of  the  peace,  or  in  a  municipal  court 
is  directed  or  his  landlord,  or  any  persoi 
lises  or  a  part  thereof,  may  answer,  an 
ins,  or  specifically  any  material  allegatk 
if  any  new  matter  constituting  a  legal  o 
e  or  counterclaim  may  be  set  up  and  ests 
nt  in  such  proceeding  was  the  subject  ol 
ice  thereof  shall  be  indorsed  upon  the 
nunterclaim  has  been  established  in  who! 
:r,  determine  the  amount  of  rent  due  U 
aeitioa  as  shall  determine  the  rights  of  t 
jr  the  amount  found  to  be  due  on  the  o 
ce  thereof  shall  be  endorsed  upon  the  pe 
rt.  1,  1921.) 

-Go<l«  dv.  pnK.,  1  2ZM.  u  am.  by  L.     45.  39  N. 

[/.  ise3,ch.  ros,  L.  igio.ah.flse,  L.  faao.    ai  n.  y 

Lt  ahit:rtcB  ot  mhManca;  ari|cin&Uy  mviMid     Co..  13  t 

3.  ch.  8,  tit.  10,  II T  and  3i,  u  un.  hj  L.     MIk.  t  II 

IB  MiH. 
«iut  of  N.  T.  dtr.—Simoa  v,  3chmiCt,  22  Migo. 
B2fi,  122  N.  Y.  aupd.  431 :  Han  t.  Luga.  2S  Mh.  ' 
743.  U4  N.  Y.  Bupp.  £73:  BcoUud  v.  079,  50  > 
[iM.  58,  SI.  Ill  N.  Y.  Supp.  M2;  Mudel  Y.  Bupp. 
)  N.  Y.  aupp.  455.  Siuip.  621 

iked  kr  Bmira'  prior  to  ■nuDdment  S7o;  Mat 
er  V.  Chunb,  43  Hud  3SS;  Diokiiuan  v.  493;  8i«i 
.49.  18  N.  Y,  Supp.  SOI;  Bbom  r.  Hurok,  Jeflcnon 
I  N.  Y.  Supp.  t. 

datVHduOon.— N^tldag   v.   Wattoer, 
a,  78  N.  Y.  8upp.  713. 
miwM'. — OAm  V.  C«ip«nlcr.  128  App. 

4.  Y.  Supp.  1(8:  Ncmbarfw  v.  BrodeTsf- 
49,  64  N.  V.  Bupp.  13lL_I*»y  »■  WinkW, 

110  N,  Y.  Bupp.  997;  EcUu  t.  Tuckm,         

115  Ti.  y.  Bupp.  ZSe;  Mutat  of  Wright,     Div.  4Ga, 

ID.  soe.  Omit 

rhampaoa-HounoD  El«.  Co.  v.  Dunmt  App,  Dii 

.  144N.  Y.  34;  Quinn  y.  Quinn.  *6  App.  Dteysr.  1 

.  Y.  Supp.  est;  Siray  r.  BuiHa,  65  App.  ihatta  v. 

.  Y.  Supp.  1044;  Wood.  v.  GtMawieh,  «  Mcyatbol 

7S  N.  Y.  Bupp.  473;  Jaeob  v.  Thompm,  Bupp.  711 

M4,  78  N.  Y.  Supp.  803;  Msttat  of  Hall  469,  1"" 

p.  [Hv.  107.  mf.Y.  Bupp.  614,  rarg.  38  B6  H: 


N.  Y.  Bu 
148  N.  1 


mifht 


p.  Dlv.  107.  79  N.  Y.  Bu|H>.  614,  rarg.  38 
N.  Y.  earn.  91;  Fritiuafcia  v.  Wiuiradd, 


dihth 

... 3;  Rodgan  v.  Eaila,      Nfandi 

p.  913:  BtOTsr  *.  CluiM.  9  Mite. 


Issues  upon  forcible  entry  or  detaine 
e  application  is  founded  upon  an  atlegatj 
I  petitioner  must  allege  and  prove  that  h 
lerty  at  the  time  of  the  forcible  entry, 
ircible  holding  out,  and  the  adverse  part] 
lie  holding  out,  or  allege  in  his  defense  tfa 
claims,  had  been  in  quiet  possession  of  I 
the  allied  forcible  entry  or  detainer;  t 
at  the  time  of  the  trial.    (Added  by  L. 


iv,  pnu.,  1 334S,  without  chug 
[L  s;,  pi.  3.  Dh.  S,  tic  19.  if  S.  11 
IS  atad  undfli  C.  P.  A..  1 1413. 
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Supp.  777,  21  Civ.  Proo.  Rep.  116;  People  ▼.  Field,  57  DeCeoMfl  ftimllaMe. — Lownmn  ▼.  ^racue,  73  Him 

Barb.  108.  408,  28  N.  Y.  Supp.  668;  Cain  v.  Flood.  14  N.  Y.  Supp. 

ConstnietlTe    poMMSIon, — ^Lowman    v.     Sprague,  777,  21  Civ.  Proc.  Rep.  116;  O'Donnell  v.  Mclnfyre,  1& 

73  Hun  406,  26  N.  Y.  Supp.  568.  Abb.  N.  C.  89. 

^  1427.  In  New  York  municipal  court  cause  may  be  transferred  to  another 
court  for  trial. 

In  a  municipal  court  of  the  city  of  New  York  at  the  time  of  joining  issue  the  justice 
sitting  in  the  cause,  in  his  discretion,  upon  motion  of  either  party,  or,  if  no  justice  is 
present,  the  clerk,  by  consent  of  both  parties,  may  make  an  oider  transferring  the  cause 
for  trial  to  a  court  of  an  adjoining  district  which  thereupon  has  the  same  jurisdiction 
and  power  at  its  own  court  house  as  if  the  property  was  situate  within  its  district.  (Added 
by  L.  1921,  ch.  199,  m  eflfect  Oct.  1,  1921.) 

Dertvfttton. — Code  civ.  proc.,  (2246,  without  change;  Onljr  to  adtolnlnf  dl8triet.-^HeUeT  v.  Herbst,  26 
originally  nrviaed  from  L.  1877,  ch.  187,  fi  2.  Miao.  780,  57  N.  YrSuM>.  27a 

§  1428.  Trial. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  by  the  judge  or  justice, 
unless  either  party  to  such  proceedings,  at  the  time  designated  in  such  precept  for  show- 
ing cause,  shall  demand  a  jury  and  at  the  time  of  such  demand  pay  to  such  judge  or 
justice  the  necessary  costs  and  expenses  of  obtaining  such  jury.  If  a  jury  be  demanded 
and  such  costs  and  expenses  be  paid,  the  judge  or  justice  with  whom  such  petition  shall 
be  filed  shall  nominate  twelve  reputable  persons  qualified  to  serve  as  jurors  in  courts  of 
record,  and  shall  issue  his  precept  directed  to  the  sheriff  or  one  of  the  constables  of  the 
county,  or  any  constable  or  marshal  of  the  city  or  town,  commanding  him  to  simmxon 
the  person  so  nominated  to  appear  before  such  judge  or  justice  at  such  time  or  place 
as  he  shall  therein  appoint,  not  more  than  three  days  from  the  date  thereof,  for  the 
purpose  of  trying  the  said  matters  in  difference.  Six  of  the  persons  so  summoned  shall 
be  drawn  in  like  manner  as  jurors  in  justices'  courts  and  shall  be  sworn  by  such  judge 
or  justice  well  and  truly  to  hear,  try  and  determine  the  matters  in  difference  between 
the  parties.  After  hearing  the  allegations  and  proofs  of  the  parties,  the  said  jury  shall 
be  kept  together  until  they  agree  on  their  verdict  by  the  sheriff  or  one  of  his  deputies 
or  a  constable  or  by  some  proper  person  appointed  by  the  judge  or  justice  for  that  pur- 
pose who  shall  be  sworn  to  keep  such  jury  as  is  usual  in  like  cases  of  courts  of  record. 
If  such  jury  cannot  agree  after  being  kept  together  for  such  time  as  such  judge  or  justice 
shall  deem  reasonable,  he  may  discharge  them  and  nominate  a  new  jury  and  issue  a 
new  precept  in  manner  aforesaid.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DerlTfttloii. — Code  civ.  proc.,  1 2247,  as  am.  by  L.  278;  Goff  v.  Vedder,  12  Civ.  Proc.  Rep.  358;  Blooming* 

1881,  oh.  122,  L.  1882,  ch.  114.  without  change;  originaUy  dale  v.  Adler.  7  Miao.  182.  27  N.  Y.  Supp.  321;  Laahar 

reviaed  from  R.  &,  pt.  3,  oh.  8,  tit.  10.  1 34,  in  part,  and  v.  Cony.  68  N.  Y.  Supp.  845;  People  v.  Kelaey,  38  Barb. 

ii  3&-38;  1 36  waa  amended  by  L.  1862.  oh:  368.  260. 

Befferenees.— Jury  triala  in  iuatioe  eouit,  J.  Ct«  A.,         Dliectfon  of  fwdlet.— George  v.  Trevellyn,  12  Miac 

it  220-241;  verdict  of  jury  in  suoh  oourta.  Id.,  1 266.  163,  33  N.  Y.  Supp.  16;  Dteker  v.  Sexton.  19  Miac.  60, 

In  genemLr-People  v.  Loomia.  2  Civ.  Pioo.  Rep.  43  N.  Y.   Supp.    167. 

§  1429.  Adjournment. 

At  the  tune  when  issue  is  joined  the  judge  or  justice,  in  his  discretion  at  the  request 
of  either  party  and  upon  proof  to  his  satisfaction  by  affidavit  or  orally  that  an  adjourn- 
ment is  necessary  to  enable  the  applicant  to  procure  his  necessary  witnesses,  or  by  con- 
sent of  all  the  parties  who  appear,  may  adjourn  the  trial  of  the  issue,  but  not  more  than 
ten  dajrs,  except  by  consent  of  all  parties.  (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.) 

DcrlTatfoiiw--Code  civ.  proo.,  (  2248.  without  change;  Y.  Supp.  226;  Mahar  v.   Edwarda,  60  Miao.  488,  110 

originally  reviaed  from  R.  &,  pt.  3,  ch.  8,  tit.  10,  ft  41.  N.  Y.  Supp.  1083;  People  v.  Loomia,  3  CSv.  Proo.  Rep. 

Beferenee. — Adjournment  m  justice  court,  J.  Ct.  A.,  278;  Kieman  v.  Reming,  7  Civ.  Ploc.  Rep.  311;  Goflt  v. 

IS  180-188.  Vedder,  12  Civ.  Proo.  Rq>.  368;  Gillilan  v.  Spratt.  41 

In  ceneral.— Herti  v.  Schmidt,  31  Miac.  726,  66  N.  How.  Pr.  27,  3  Daly  440. 

§  1430.  Final  order  upon  trial. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept,  or  if  the  verdict  of  the 
jury,  or  the  decision  of  the  judge  or  justice  upon  a  trial  without  a  jury,  is  in  favor  of 
the  petitioner,  the  judge  or  justice  must  make  a  final  order  awarding  to  the  petitioner 
the  delivery  of  the  possession  of  the  property;  except  that,  where  the  case  is  within  section 
fourteen  hundred  and  seventeen  of  this  act,  the  final  order  must  direct  the  removal  of  the 
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{§  14:31-1434 


occupant.  In  either  case  the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the  person  answering,  the 
judge  or  justice  must  make  a  final  order  accordingly,  and  awarding  to  him  the  costs  of 
the  special  proceeding.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


Derlfmlloii. — Code  civ.  proo.,  1 29l9,  viihoQt  ohanfe; 
origiiutUy  reviaed  from  R.  S.,  pt.  3,  ch.  S,  tit.  10.  |{  33, 
38.  and  part  of  (  51.  w  added  by  §  1849,  ch.  193. 

nnal  order,— Steuerwald  v.  Jackaon,  123  App.  IMv. 
668.   106  N.  Y.  Supp.  41. 

Doty  to  make  flnal  order. — ^People  ex  rel.  Allen  v. 
Mnrnty.  2  Misc.  152.  23  N.  Y.  Supp.  160;  Wyekoff  ▼. 
Fronuner.  12  Misc.  149,  35  N.  Y.  Supp.  11:  Loth  v. 
Hania,  76  Miao.  505.  135  N.  Y.  Supp.  563;  People  ex 
roL  KUffUIon  ▼.  Nuhn,  92  Miac.  312.  156  N.  Y.  Supp. 
668;  Poaaon  ▼.  Dean.  8  Civ.  Proo.  Rep.  177. 


Affect  of  floftl  order,-— Qay  y.  Riohman  Mantel  Co.. 
53  App.  Div.  507.  65  N.  Y.  Supp.  964;  Peer  v.  O'Leaiy, 
8  Miao.  350.  28  N.  Y.  Supp.  (»7:  Coohran  v.  Reich,  20 
Miac.  623.  46  N.  Y.  Supp.  443:  Boyd  v.  Boyd,  26  Miao. 
679,  56  N.  Y.  Supp.  760;  Buxxhoita  ▼.  Ithaca  Street  Ry. 
Co.,  27  Miao.  176.  58  N.  Y.  Supp.  388:  Brien  v.  Romano. 
27  Miao.  225,  57  N.  Y.  Supp.  750;  Wulff  v.  aiento.  28 
Miac  551,  59  N.  Y.  Supp.  525;  Seventy-eiffht  St.  A  Broad- 
way Co.  ▼.  Archea.  76  Miac  438,  135  N.  Y.  Supp.  4; 
People  ez  rel.  Kilcallon  v.  Nuhn.  92  Miao.  312,  152  N. 
Y.  Supp,  559. 


( 


§  1431.  Amount  of  costs;  how  coUected. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a  fee  is  specially  given  by 
law,  must  be  at  the  rate  allowed  by  law  in  an  action  in  a  justice's  court,  and  are  limited 
in  like  manner;  unless  the  application  is  founded  upon  an  allegation  of  forcible  entry  or 
forcible  holding  out,  in  which  case,  the  judge  or  justice  may  award  to  the  successful  party 
a  fixed  sum  as  costs,  not  exceeding  fifty  dollars,  in  addition  to  his  disbursements.  If 
the  final  order  is  made  by  a  county  judge,  or  a  special  county  judge,  or  by  a  recorder, 
an  execution  to  collect  the  costs  may  be  issued  thereupon  as  if  it  was  a  judgment  of  a 
justice  of  the  peace  of  the  same  city  or  county;  and  for  that  purpose  the  officer  takes 
the  place  of  a  justice  of  the  peace.  In  every  other  case  an  execution  may  be  issued  to 
collect  the  costs  awarded  thereby  as  if  the  final  order  was  a  jud^ent  rendered  in  the 
court  of  which  the  judge  or  justice  is  the  presiding  officer.  (Added  by  L.  1921,  ch.  199, 
in  ^ect  Oct.  1,  1921.) 

DerlVAlllMi.— Code  dv.  proo.,  %  2260,  aa  am.  by  L.  334;  feea  of  juatice  of  the  peace,  Id»  ||  324.  325;  feea  of 

1882,  oh.  399.  without  change,  except  to  omit  worda  conatablea.  Id.,  (326;  feea  of  aheriffa,  C.  P.  A.,  (  1558. 

"mayor  or."    f  2250,  originaUy  reviaed  from  R.  8.,  pt.  8,  In  Josiieea*  eourt. — ^Lauria  t.  Cuwbianoo,  89  Miao. 

ehTl,  tit  10,  1 51,  in  part,  and  parte  of  ||  12,  13,  22.  441,  80  H.  Y.  Supp.  203;  Cohen  v.  Melle.  43  Miao.  79. 

BeraraiMs«-<;oata  m  juatice  courta.  J.  Ct.  A.,  $}  314-  86  N.   Y.  Supp.   514. 

§  1432.  Warrant  to  dispossess  defendant 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge  or  justice  must  thereupon 
issue  a  warrant  under  his  hand  directed  to  the  sheiifiF  of  the  county  or  to  any  constable 
or  marshal  of  the  city  in  which  the  property,  or  a  portion  thereof,  is  situated,  or,  if  it 
18  not  situated  in  a  city,  to  any  constable  of  any  town  in  the  county,  describing  the 
property,  and  commanding  the  officer  to  remove  all  persons  therefrom,  and  also,  except 
where  the  case  is  within  section  fourteen  hundred  and  seventeen,  to  put  the  petitioner 
into  the  full  possession  thereof.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DorlYAtfoiU— Code  1 2251,  aa  am.  by  L.  1882,  ch.  399.  Dir.  548.  43  N.  Y.  Supp.  849;  People  ez  reL  KUsalloik 

without  change;  originally  reviaed  from  R.  S..  pt.  3,  v.  Nuhn,  92  Misc.  312,  156  H.  Y.  Supp.  559;  Warner  v. 

eh.  8.  tit.  10,  parte  of  (f  13,  33,  99,  and  ||  68,  64,  aa  Henderaon,  25  Hun  803;  Aah  ▼.  Pumell.  26  Abb.  N.  Cj 

added  by  L.  1868,  eh.  764.  92,  16  Daly  189;  Kiernan  v.  Reming,  7  Civ.  Proc  Rep. 

Svflkieiiey  of  wafnat.— Babin  ▼.  Enaley.  14  App.  311. 

§  1433.  Execution  of  warrant 

The  officer  to  whom  the  warrant  is  directed  and  delivered  must  execute  it  according 
to  tlie  command  thereof,  between  the  hours  of  sunrise  and  sunset.  (Added  by  L.  1921, 
ch.  199,  in  effect  Oct.  1,  1921.) 

DeilVftttOB. — Code  civ.  proc.,  1 2252,  without  change;  originally  reviaed  from  R.  8.,  pt.  3,  oh.  8,  tit.  10,  {  40. 

S  1434.  When  warrant  cancels  lease;  exceptions. 

The  issuing  of  a  warrant  for  the  removal  of  a  tenant  from  demised  premises  cancels 
the  agreement  for  the  use  of  the  premises,  if  any,  under  which  the  person  removed  held 
them,  and  annuls  accordingly  the  relation  of  landlord  and  tenant,  except  that  it  does 
not  prevent  a  landlord  from  recovering  by  action  any  sum  of  money  which  was  at  the 
time  when  the  precept  was  issued  payable  by  the  terms  of  the  agreement  as  rent  for 
the  premises,  or  the  reasonable  value  of  the  use  and  occupation  thereof  to  the  time  when 
the  warrant  was  issued,  for  any  period  of  time  with  respect  to  which  the  agreement  does 
not  make  any  special  provision  for  payment  of  rent.  (Added  by  L.  1921,  ch.  199,  in 
effect  Oct.  1,  1921.) 


§f  1436,  1436 


CIVIL  PRACTICE  ACT 
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DerlTationu— Code  civ.  proo.,  §  2253,  without  chance; 
originally  partly  revised  from  R.  8.,  jpt.  3,  cb.  8,  tit.  10, 
i  48rand  f  60.  as  added  by  L.  1868,  oh.  764. 

In  geneTmL— Van  Vleck  v.  White,  66  App.  Div.  14, 
72  N.  T.  Supp.  1026;  Woodwortb  v.  Han&ifib  75  App. 
Div.  54,  77  N.  Y.  Supp.  069;  Hinton  v.  Bogart,  166  App. 
Div.  165,  158,  151  N.  Y.  Bupp.  796;  Seigelv.  Neaiy,  38 
Misc.  297.  77  N.  Y.  Supp.  854;  Ash  v.  PunieU.  26  Abb. 
N.  C.  92,  16  Daly  189;  Baldwin  v.  Thibadeau,  28  Abb. 
N.  C.  14;  Gallasher  v.  Reilly,  10  N.  Y.  Supp.  536.  16 
Daly  227. 

Issuance  of  preeepi  does  not  cancel  lease. — Corn- 
wall V.  Sanfoid.  222  >r.  Y.  248. 

Bffeet  of  issnlnff  of  wumuit  for  removal  of  tenant. — 
Terwilliger  v.  Browning,  Kin^  &  Co.,  222  N.  Y.  47. 

Acceptance  of  rent  after  issuance  of  warrant. — Voor- 
his  V.  CumminfB,  42  App.  Div.  260.  58  N.  Y.  Supp.  1120. 

Recofcry  of  rent. — Johnson  v.  Oppenheim,  55  N. 
Y.  280;  McDonald  v.  Rugoero.  136  App.  Div.  699,  121 
N.  Y.  Supp.  417;  Berg  vTKaiser^  137  App.  Div.  1,  122 
N.  Y.  Supp.  85;  Bumsteln  v.  Hememann.  23  Misc.  464. 
51  N.  Y.  dupp.  467;  Lewis  v.  Stafford,  24  Misc.  717.  58 
N.  Y.  Supp.  801;  Martin  v.  Lee.  29  Misc.  333.  60  N.  Y. 
Supp.  515;  Slater  v.  Bonfiglio,  56  Misc.  385,  106  N.  Y. 


Supp.  861;  Rainier  Co.  v.  Smith.  65  Misc.  560,  .120  N.  Y. 
Supp.  093;  Rooney  v.  Flynn.  98  Misc.  610,  163  N.  Y. 
Supp.  200;  Fursman  v.  Fannad,  2  N.  Y.  Supp.  830; 
MoGrory  v.  Lange,  142  N.  Y.  Supp.  301;  Geuler  v. 
Hirsch,  156  N.  Y.  Supp.  670;  Gulick  v.  Thompson,  165 
N.  Y.  Supp.  788:  Boehm  v.  Rich,  13  Daly  62;  Rice  v. 
Bliss,  66  How.  Pr.   186. 

Recovery  of  danAffe8.--Slater  v.  Von  Chorus,  120 
App.  Div.  16,  104  N.  Y.  Supp.  996;  Mann  v.  Munch 
Brewery,  173  App.  Div.  746,  160  N.  Y.  Supp.  314. 

Recovery  for  ose  and  occupation.— Matter  of 
Sweeney.  94  Misc.  617,  150  N.  Y.  Supp.  084;  GuKok  v. 
Thompson,  166  N.  Y.  Supp.  788. 

Eflbct  of  warrant  apon  deposit  by  tenant. — Mi- 
chaels V.  Fishel.  169  N.  Y.  381,  affg.  51  App.  Div.  274, 
64  N.  Y.  Supp.  1007;  Caesar  v.  Rubinson,  174  N.  Y. 
492.  revg.  71  App.  Div.  180,  75  N.  Y.  Supp.  544;  Longo- 
bardi  v.  Yuliano,  33  Miso.  472,  67  N.  Y.  Supp.  902; 
Lesser  v.  Stein,  30  Misc.  340.  70  N.  Y.  Supp.  840;  Hoio- 
wits  V.  Eidelheit.  151  N.  Y.  Supp.  283. 

Termination  of  lease  by  voluntary  abandonment 
by  tenant,  although  no  warrant  issued. — ^Hoffert  v. 
Dutton.  74  Misc.  433,  132  N.  Y.  Supp.  360. 


§  1436.  Stay. 

The  party  against  whom  a  final  order  is  made  requiring  the  delivery  of  possession  to 
th^  petitioner  may  stay  the  issuing  thereof  at  any  time  before  a  warrant  is  issued  and 
also  stay  an  execution  to  collect  the  costs,  as  follows: 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant  holds  over  after  a  default 
in  the  pa3rment  of  rent,  or  of  taxes  or  assessments,  he  may  effect  a  stay  by  depositing 
the  amount  of  the  rent  due  or  of  such  taxes  or  assessments,  and  interest  and  penalty, 
if  any  thereon  due,  and  the  costs  of  the  special  proceeding,  with  the  clerk  of  the  court, 
or  where  the  office  of  clerk  is  not  provided  for,  with  the  judge  or  justice  who  shall  there- 
upon, upon  demand,  pay  the  amount  deposited  to  the  petitioner  or  his  duly  authorized 
agent;  or  by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court,  his  undertaking 
to  the  petitioner  in  such  sum  and  with  such  sureties  as  the  judge  or  justice  approves  to 
the  effect  that  he  will  pay  the  rent,  of  such  taxes  or  assessments,  and  interest  and  penalty 
and  costs  within  ten  dayis,  at  the  expiration  of  which  time  a  warrant  may  issue,  unless 
he  produces  to  the  judge  or  justice  satisfactory  evidence  of  the  pa3rment; 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  has  taken  the  benefit  of  an 
insolvent  act,  or  has  been  adjudicated  a  bankrupt,  he  may  effect  a  stay  by  paying  the 
costs  of  the  sp>ecial  proceeding  and  by  delivering  to  the  judge  or  justice,  or  the  clerk  of 
the  court,  his  undertaking  to  the  petitioner  in  such  a  siun  and  with  such  sureties  as  the 
judge  or  justice  approves  to  the  effect  that  he  will  pay  the  rent  of  the  premises  as  it  has 
become  or  thereafter  becomes  due; 

3.  Where  the  final  order  establishes  that  the  person  against  whom  it  is  made  continues 
in  possession  of  real  property  which  has  been  sold  by  virtue  of  an  execution  against 
his  property,  he  may  effect  a  stay  by  paying  the  costs  of  the  special  proceeding,  and 
delivering  to  the  judge  or  justice,  or  the  clerk  of  the  coiirt,  an  affidavit  that  he  claims 
the  possession  of  the  property  by  virtue  of  a  right  or  title  acquired  after  the  sale  or  a 
guardian  or  trustee  for  another;  together  with  his  undertaking  to  the  petitioner  in  such 
a  simi  and  with  such  sureties  as  the  judge  or  justice  approves  to  the  effect  that  he  will 
pay  any  costs  and  damages  which  may  be  recovered  against  him  in  an  action  of  eject- 
ment to  recover  the  property  brought  against  him  by  the  petitioner  within  six  months 
thereafter;  and  that  he  will  not  commit  any  waste  upon  or  injury  to  the  property  during 
his  occupation  thereof.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dertmtion.— Code  dv.  proc.,  §  2264,  ss  am.  by  L.  03,  78  N.  Y.  Supp.  713:  People  ex  rel.  Kilgallon  v.  Nuhn, 

1885,  ch.  13,  L.  1020,  ch.  134,  without  change;  oiicinally  92  Miso.  312,  156  N.  Y.  Supp.  550. 

revised  from  R.  S.,  pt.  3,  oh.  8,  tit.  10, 1 44,  as  am.  by  L.  Tender.-— Matter  of  Flewwellin  v.   Lent,    01   App. 

1857,  ch.  684,  and  1145,  46.  Div.  430.  86  N.  Y.  Supp.  919. 

BciBKiiee. — ^Manner  in  which  prooeedincs  may  be  Stey   of  eseeutloii. — Newoombe   v.    Ea^detiw,    19 

stayed.  C.  P.  A.,  1 1446.  Miso.  603,  44  N.  Y.  Supp.  401;  Asbyll  vTHaims,  38 

In  genenl.— Btelle  v.   Creamer,  60  App.  Div.  296,  Misc.  578,  78  N.  Y.  Supp.  64;  Fifth  Ave.  laveai.  A  Im. 

74  N.  Y.  Supp.  669:  Nations  v.  Wetterer,  76  App.  Div,  Co.  v.  Bounsignore  R.  Co..  75  Misc.  651.  133  N.  Y.  Supp. 

964. 

§  1436.  Undertaking;  how  disposed  of. 

Where  an  undertaking  is  given  in  a  case  specified  in  subdivision  one  of  the  last  section 
the  judge  or  justice  must  deliver  it  to  the  person  against  whom  the  final  order  was  made 
upon  his  producing  the  evidence  of  payment  mentioned  in  that  subdivision.  If  he  does 
not  produce  such  evidence  within  ten  da3rs,  the  judge  or  justice  must  deliver  it  to  the 

4M 
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ji  evei7  other  case  specified  in  the  last  sectioa  tlte  judge  or  justice  must 
idertaldug  to  the  petitioner  immediately  after  his  approval  thweof.  (Added 
uh.  199,  in  effect  Oct.  1,  1921.) 

Cods  dr.  pnc.,  1 33SG,  wtUxml  shBOIc 

Adeo^ition  by  lessee. 

special  proceeding  is  founded  upon  an  allegation  that  a  leasee  holds  over 
It  in  the  payment  of  rent,  and  ihs  unnxpiied  tenn  of  the  lease  under  which 

are  held  exceeds  five  years  at  the  time  when  the  warrant  is  issued  the 
Mutor,  adminietiator  or  asmgnee,  at  any  time  within  one  year  after  the  exe- 

warrant,  may  pay  or  tender  to  the  petitioner,  his  heir,  executor,  adminiis- 
gnee,  or  if,  within  five  days  before  the  e:q>iration  of  the  year,  he  caiinot 
bb  reasonable  diligence,  within  the  city  or  town  wherein  the  property  or  a 
of  is  situated,  then  to  the  judge  or  justice  wlio  iaeued  the  warrant,  or  his 
>fSce,  all  rent  in  orrear  at  tlie  time  of  the  payment  or  tender  with  interest 
d  the  costs  and  charges  incurred  by  the  petitioner.  Thereupon  the  person 
ayment  or  tender  sliall  be  entitled  to  the  possession  of  the  demised  premises 
Be  and  may  hold  and  enjoy  the  same  according  to  the  terms  of  the  original 
>t  as  otherwise  prescribed  in  the  next  section  but  one.  (Added  by  L.  1921, 
rect  Oct.  1,  1921.) 

Ulixla  liv.  Btee.,  1 1310.  vlthoot  dumca;     W  N.  Y.  9upp.  342;  Wi^  v.  AcKui,  68  Hon  5f 
liDia  L.  181S,  oh.  ua  f  1,  in  put.  Y.  Bam.  TSf:  Korajal  T.  lUron,  70  N.  Y.  Bupi 


liDia  L.  iSS.  ab.  UO.  f  1,  in  put.  Y.  Siipp.  TST^Kornal  T.*htnHi,  70  N.  Y.  Bupp.  Sia 

-TarmWmt  v.  BTDwnlni.  Klin  A  Co.,  T(iiMV.~~TBnritlica'  v.  Brownlns.  Eing  i  Co..  1S3 

Iniy  vTRoiiiu,  183  App.  Dir.  MS,  170  App.  Dir.  US.  187N,  T.  Bupp.  0^;  Kodilw  A  Co.  v. 

A.  Btudir.  7B  Hun  i43.  SB  N.  Y.  9app.  3B8. 

ttMU—T—tioiy  V.  Lone  Ann  Bwura  fAwfM  anliMt  ttwmt  lUMIl  r-'k—-*^-  _ii;~. 

.  Y.  103.  lOe,  nv(.  lis  App.  Div.  114.  v.  Biiby,  22  Min.  138,  48  K.  YTeupi] 


edemption  by  creditor  of  lessee. 

specified  in  the  last  section,  a  judgment  creditor  of  the  lessee  whose  judg- 
^eted  in  the  county  before  the  precept  was  issued,  or  a  mortgagee  of  the 
nortgage  was  duly  recorded  in  the  county  before  the  precept  was  issued, 
time  before  the  expiration  of  one  year  after  the  execution  of  the  warrant, 
mption  has  been  made  as  prescribed  in  the  last  section,  file  with  the  judge 
D  issued  the  warrant,  or  with  his  successor  in  office,  a  notice  specifying  his 
the  sum  due  to  him,  describing  liie  premises,  and  stating  that  it  is  his 
redeem  as  prescribed  in  this  section.  If  a  redemption  is  not  made  by  the 
ecutor,  administrator  or  aa^nee  within  s  year  after  the  execution  of  the 
person  ao  filing  a  notice,  or,  if  two  or  more  persons  have  filed  such  notices 
i»lds  the  first  lien,  at  any  time  before  two  o'clock  of  the  day,  not  a  Sunday 
oliday,  next  succeeding  the  last  day  of  the  year,  may  redeem  for  his  own 
6  manner  as  the  lessee,  his  executor,  administrator  or  assignee  mi^t  have 
Where  two  or  more  judgment  creditors  or  mortgagees  have  filed  such  notices, 
the  second  lien  may  so  redeem  at  any  time  before  two  o'clock  of  the  day, 
or  a  public  holiday,  next  succeeding  that  in  which  the  holder  of  the  first  lien 
edeemed;  and  the  holder  of  the  third  and  each  subsequent  lien  may  redeem 
T  at  any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holi- 
eeeding  tliat  in  which  his  predecessor  might  have  redeemed.  But  a  second 
t  redemption  is  not  valid  unless  the  person  redeeming  pays  or  tenders  to 
ivdecessors  who  has  redenned  the  sum  paid  by  tiim  to  redeem  and  also  the 
1  his  judgment  or  mortgt^e;  or  deposit  those  sums  with  the  judge  or  justice 
t  of  his  predecessor  or  predecessors.  (Added  by  L.  1921,  eh.  199,  in  effect 
) 

Me  Bv.  noB..  f  Saer,  without  duosB;  TatetlOiBW  at  nortviie.— GhumM  v.  Melvin,  .i3 
tnm  L.  ft43,  eh.  310.  |  1.  In  put.  Min.  400,  103  N.  Y.  Supp.   293. 

Sect  of  redemptioa  upon  lease. 

demption  is  made,  as  preeoibed  in  either  oi  the  last  two  sections,  the  rights 
redeeming  are  subject  to  a  lease,  if  any,  executed  by  the  petitioner  since  the 
issued,  so  far  that  the  new  lessee,  his  assigns,  undertenants  or  other  repre- 
NHt  oomplying  wiUi  the  terms  of  tJie  lease,  may  hold  the  premises  so  leased 
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until  twelve  o'clock,  noon,  of  the  first  day  of  May  next  succeeding  the  redemption.  And 
in  all  other  respects,  the  person  so  redeeming,  his  assigns  and  representatives  succeed 
to  ail  the  rights  and  liabilities  of  the  petitioner  under  such  a  lease.  (Added  by  L.  1921, 
ch.  199,  in  effect  Oct.  1,  1921.) 

Derlfstloii. — Code  civ.  dzogm  §  2258.  without  change.         Constroetlon. — TerwiUiger   v.    Browning,    Sng    & 
In  general.— Ferry  v.  Dunham,  136  App.  Div.  61,     Ck>.,  222  N.  Y.  47. 
119  N.  Y.  Bupp.-  722. 

§  1410.  Order  to  be  made  thereon;  liability  of  persons  redeeming. 

The  person  redeeming,  as  prescribed  in  the  last  three  sections  or  the  owner  of  the 
property  so  redeemed,  may  present  to  the  judge  or  justice  whp  issued  the  warrant,  or 
to  his  successor  in  office,  a  petition  duly  verified  setting  forth  the  facts  of  the  redemption 
and  praying  for  an  order  establishing  the  rights  and  liabilities  of  the  parties  upon  the 
redemption.  Whereupon  the  judge  or  justice  must  make  an  order  requiring  the  other 
party  to  the  redemption  to  show  cause  before  him  at  a  time  and  place  therein  specified 
why  the  prayer  of  the  petition  should  not  be  granted.  The  order  to  show  cause  must  be 
made  returnable  not  less  than  two  nor  more  than  ten  days  after  it  is  granted;  and  it 
must  be  served  at  least  two  days  before  it  is  returnable.  Upon  the  return  thereof,  the 
judge  or  justice  must  hear  the  allegations  and  proofs  of  the  parties  and  must  make  such 
a  final  order  as  justice  requires.  The  costs  and  ecpenaes  must  be  paid  by  the  petitioner. 
The  final  order,  or  a  certified  copy  thereof,  may  be  recorded  in  like  manner  as  a  deed. 
A  person,  other  than  the  lessee,  who  redeems  as  prescribed  in  the  last  three  seetioiis 
succeeds  to  all  the  duties  and  liabilities  of  the  lessee  accruing  after  the  redemption  as 
if  he  was  named  as  lessee  in  the  lease.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1^  1921.) 

DerlTAtlon. — Code  civ.  ptoc..  J  2259,  without  change.         lory  Mftl. — ^Ebling  Brewing  Co.  ▼.  Nimphita,  68 
AppUemllon.— Terwillicer  v.  Browning.  King  A  Co..     Mieo.  545.  647,  109  N.  Y.  Supp.  808. 
15  App.  Div.  652.  137  N.  Y.  Supp.  172. 

§  1441.  Appeal. 

An  appeal  may  be  taken  from  a  final  order  made  as  prescribed  in  this  article  to  the 
same  court,  within  the  same  time,  and  in  the  same  manner  as  where  an  appeal  is  taken 
from  a  judgment  rendered  in  the  court  of  which  the  judge  or  justice  is  the  presiding 
officer,  and  with  like  efifect,  except  as  otherwise  prescribed  in  the  next  two  sections. 
(Added  by  L.  1921,  ch.  199,  m  effect  Oct.  1,  1921.)  * 

Derivation.— Code  dv.  proo.,  §  2260.  without  change.  Nations  v.  Wetterar,  76  App.  Div.  93,  78  N.  Y.  Sum. 

originaUy  a  eubetitute  for  R.  S..  pt.  3,  oh.  8,  tit.  10.  1 42,  713;  Barms  v.  Parsons,  loS  App.  Div.  634,  96  N.  Y. 

as  am.  1^  L.  1868,  oh.  828,  and  §  52.  as  added  by  L.  1849.  Supp.  359;  Warner  v.  Hendonon.  25  Hun  303;  0enol  ▼. 

oh.  193.  Rust,   24   Barb.  438. 

Beferenees. — ^Appeals    generally    in    justioe    oourt,  IMlnn  to  perfeet. — ^Matter  of  Phillips  v.  Hogan, 

J.  Ct.  A..  U 426-459;  Appeal  where  new  trial  is  not  142  App.  Div.  205,  126  N.  Y.  Supp.  1088. 

had  in  appellate  court.  Id.,  If  449-450;  appeal  for  new  Pneltce.— Morton  v.  Avemam  Co.,   14  App.  Div. 

trial  in  appellate  court,  Id.,  |i  44^-447;  appeals  in  oity  581.  43  N.  Y.  Supp.  1099;  Brown  v.  Cassady,  84  Hnn  56; 


court  of  New  York.  N.  Y.  6t,  A.,  J|  67-77.  Bverall  v.  Lossen,'  13  Daly  10,  7  Civ.  Proo.  Rep.  112. 

Appeal  gnnted. — ^Matter  of  Soop  v.  Burhans.    183         -     ■       —     ■  _______ 

N.  Y.  227,  rovg.  106  App.  Div.  341,  94  N.  Y.  Supp.  463; 


Burhans.    183        Costs. — ^Harrison  v.  Swart.  34  Hun  259. 


§  1442.  Effect  of  appeal  limited  in  certain  cases.  • 

The  issuing  or  execution  of  the  warrant  can  not  be  stayed  by  such  an  appeal,  or  by 
the  giving  of  an  undertaking  thereupon,  otherwise  than  as  prescribed  in  the  next  section. 
An  appeal  can  not  be  taken  to  the  court  of  appeals  from  a  final  determination  of  the 
appellate  divisicm  of  the  supreme  court  upon  such  an  appeal,  unless  the  latter  oourt  by 
an  order  made  at  the  term  of  the  appellate  division  where  the  final  order  is  made,  or  the 
next  teim  thereafter,  allows  it  to  be  taken. ,  (Added  by  L.  1921,  ch.  199,  in  effect  Oct, 
1,  1921.) 

Deffl?»tlon.~Code  civ.  proo..  1 2261,  as  am.  by  L.  L.  1868.  ch.  828,  and  (  62  as  added  by  L.  1849.  oh.  193. 
1893,  oh.  70S.  L.  1895,  oh.  946,  without  ohanse;  orisLnally  ApplMatlon.^Sage  v.  Harpinding,  49  Barb.  106; 
a  substitute  for  R.  8.,  pt.  3,  ch.  8,  tit.  10,  1 42  as  am.  by     Sohenclc  v.  Frame,  63  How.  Pr.  165. 

§  1443.  Warrants;  how  stayed  on  appeal. 

Where  an  appeal  is  taken  from  a  final  order  awarding  delivery  of  possession  to  the 
petitioner  which  establishes  that  a  lessee  or  tenant  holds  over  after  a  d^ault  in  paymoat 
of  rent,  or  after  the  expiration  of  his  term,  or  from  an  order  or  judgment  ^fflirning  such 
final  order,  the  issuing  and  execution  of  the  warrant  may  be  stayed  by  the  order  of  the 
ooimty  judge,  and  in  the  city  and  county  of  New  York  by  a  justice  of  the  supreme  eourt, 
or  in  any  case  by  the  appellate  court  or  a  justice  thereof,  upon  the  appellant's  givng 
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r  required  to  perfect  the  appeal,  and  to  stay  the  execution  of  the  order  ap- 
aod  also  an  undertaking  to  the  petitioner  in  a  sum  and  with  sureties  approved 
>ty  judge,  or  in  the  city  and  county  of  New  York  by  a  justice  of  the  supreme 
t  any  cose  by  the  appellftte  court  or  a  justice  thereof,  to  the  effect  that  if, 
ppeal,  a  final  determination  Is  rendered  against  the  appellant,  he  will  pay, 
over  after  a  default  in  payment  of  rent,  all  rents  accruing  or  to  accrue  upon 
e  or,  if  there  is  no  lease  thereof,  the  value  of  the  use  and  occupation  of  the 
haequfflit  to  the  institution  of  the  special  proceedings;  or,  if  he  holds  over  after 
on  of  his  term,  that  he  will  pfty  all  costs  and  damages  which  the  petitioner 
hy  reason  of  the  stay  herein  provided  for.  The  court  or  justice  above  referred 
It  such  order  with  or  without  notice  upon  the  filing  of  an  undertaking  approved 
irt  or  justice  in  an  amount  equal  to  not  less  than  three  months'  rent  of  the 
the  rate  to  which  the  appellant  was  liable  as  rent  for  the  month  immediately 
3  institution  of  the  special  proceeding.  The  petitioner,  at  any  time  before 
is  actually  heard,  may  apply  to  such  court  or  justice  to  increase  the  security 
e  appellimt.  Whenever  in  this  section  an  undertaking  is  required  to  be  given 
illant,  in  lieu  thereof,  at  his  election,  he  may  pay  into  court  a  sum  of  money 
e  amount  of  such  undertaking.  Where  such  appeal  has  been  taken  prior  to 
twenty-seventh,  nineteen  hundred  and  twenty,  from  a  final  order  awarding 
possession  to  the  petitioner  on  the  ground  that  the  tenant  holds  over  after 
on  of  his  term,  a  stay  may  be  granted  provided  such  appeal  be  pending  and 
tances  warrant  the  granting  thereof.  (Added  by  L.  1921,  ch.  199,  in  effect 
II.) 

-Coda  ciT.  piDO..  t  23S3,  u  un.  bv  L.  la  1 42-  u  am.  b;  L.  1868,  oh.  838,  ud  (  M,  M  un.  by 
..  IStNl,  Dh.  046,  L.  iWO,  Dh.  B43.  (ritliout     L.  fS40,  eta.  103. 

Ily  ■  nibnituta  lor  R.  B„  pt.  3.  ch.  8,  tit.         HIMi  ot  ncari^. — Dunmt  Lund  Imp.  Co.  v.  Thom- 
•an-HoustoD  Bl«.  Co.,  a  Mus.  182,  31  N.  Y.  Supp.  7M. 

Appellate  cotirt  may  award  restitatios;  action  for  damages. 
ftl  order  is  reversed  upon  the  appeal,  the  appellate  court  may  award  restitu- 
party  injured  with  costs;  and  it  may  make  any  order,  or  issue  any  other  man- 
ary  to  carry  its  determination  into  effect.  The  person  dispossessed  may  also 
I  action  to  recover  the  damages  which  he  has  Sustained  by  the  dispossession. 
L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

-Coda  OT.  moo.,  1 3303,  without  chuiia;  Wathertwa  t.  Wyk«.  IfiS  App.  INt.  34.  148  N.  Y.  3upp. 

d  [ron  R.  B..  pt.  3,  oh.  8,  tit.  10.  If  48,  40.  1067. 

-fiiiitai  V.  HurdL  31  MiK.  S3.  46  N.  Acflon  tOr  dmmMM.— Bten  t.  Luyitac,  60  N.  Y. 

(toaioh  T.  Yousa.  9  N.  Y.  Supp.  637,  18  2B2;  tUpariii  «.  Henry,  144  App.  Dir.  S58.  US  N.  Y. 

>.  ZB0.  Supp.  S«:  Woodj  V.  Kerau,  JT  Hud  31S.  10  N.  Y. 

— HMbkr  T.   Myan,    13a    H.    Y.    363;  Supp.  654. 

^qilication  of  article ;  effect  Ot  final  order. 

:le  does  not  impair  the  rights  of  a  landlord,  lessor  or  tenant  in  a  case  not 
dded  for.  Where  a  special  statutory  provision  confers  a  right  to  take  pro- 
the  manner  heretofore  prescribed  by  law,  for  the  summary  removal  of  a 
Msession  of  real  property,  the  proceedings  thereunder  must  be  taken  as  pre- 
his  article.  A  final  order,  made  in  a  special  proceeding  taken  as  prescribed 
it,  is  not  a  bar  to  an  action  of  ejectment  to  recover  the  property  affected 
Ldded  by  L.  1921,  ch.  199,  m  effect  Oct.  1,  1921.) 

-Code  av,  pnw.  f  2264.  mthout  abcnca:  386,  75  N.  Y.  Supp.  770;  Lownun  r.  Spncue.  73  Hud 
id  ItwD  R.  B.,  pt.  3,  oh.  8,  tit.  10.  Ho.     406.  36  N.  Y.  Supp.  MS. 

>l  ardcr.— WUhi  v.  MeKinnDu,  37  Mih.         BHact  of  JndKineiit  hj  daTuiK.-^BTown  t.  Msyor. 
bU..  aaH.Y.  3S5-.  Jkvu  r.  Driggs.  59  N.  Y.  143. 

Sov  proceedings  under  this  article  may  be  stayed. 

pe^ticm  Is  presented,  as  prescribed  in  this  article  the  proceedii^  thereupon 

inal  order,  and  if  the  final  order  awards  delivery  of  the  possession  to  the 

he  issuing  or  execution  of  the  warrant  thereupon,  cannot  be  stayed  or  sus- 

iny  court  or  judge,  except  in  one  of  the  following  methods: 

order  made,  or  an  undertaking  filed,  upon  an  appeal  in  a  case  and  in  the 

aally  prescribed  for  that  purpose  in  tins  article; 

injunction  order  granted  in  an  action  against  the  petitioner.    Such  an  injunc 

at  be  granted  before  the  final  order  in  the  special  proceeding,  except  in  an 
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case  vhere  an  injunction  would  be  granted  to  stay  the  proceedings  in  an  actioti 
ment  brought  by  the  petitioner,  and  upon  the  like  terms;  or  after  the  final  order, 
a  cose  where  an  injunction  would  be  granted  to  stay  the  execution  of  the  final 
in  Huch  an  action,  and  upon  the  like  temiB.  (Added  by  L.  1921,  ch.  199,  in  effe 
1021.) 

tn.— Code  dr.  proc.,  |  2X6.  without  ohucs:  93,  T8  K.  V.  Bopp.  718i  Wabo  v.  Rotm.  i 

■ubatitaM  for  &.  S.,  pL  3,  ch.  S,  tit.  10,  1 47,  85  N.  Y.  Supp.   332;  Hohutnim  r.  Buffd 

lan   oiuiH.  Hudwmn  Co^   101  Mi».   IIB.   Iflfl  N.  Y. 

l«fa«BC«.— InjuncUoos  isaenl^,  C.  P.  A.,  HSI*-  Ssbnttder  v.  taJDimiHi,  11  N.  Y.  Supp.  4i 

SM.   STO-eOl.   '  MoDould.  36  Hun  268;    Eiarun  t.  Ran 

InJoDcttoB. — Potter  t.   Potter.  SB  App.    Div.    140,  Ptois.  Sep.  811:  BraKiw«ll  t.  Holeomba.  « 

69  N.  Y.  Supp.  1S8:  Bubioo  v.  Maiuno.  ifi  App.  Div.  fiOO. 

311,  TS  N.  Y.  Supp.  T;  NfttUni  v.  Wsttem,  7B  App.  I»t, 

g  1147.  Stay  and  vacation  of  varrant  issued  upon  default. 

Whenever  the  court  in  which  the  proceedings  are  broi^t  has  juriediction  to 
final  order  rendered  upon  the  default  of  the  tenant,  the  court,  or  a  judge  or  justic 
pending  a  motion  to  vacate  a  final  order  rendered  upon  the  default  of  the  tei 
stay  the  execution  of  the  warrant  which  wob  issued  upon  such  default  and, 
vacation  of  such  fin&I  order,  shall  vacate  and  set  adde  such  warrant.  (Added  b; 
ch.  199,  in  effect  Oct.  1,  1921.) 

DarlnllOB.— Code  siv.  proe.,  f29eJS^  u  added  br  L,  1920,  oh.  »6a 


ARBITRATION 


ARTICLE  M 

(Ortfiiwl  art.  Si,  tbcH  ranumband  by  L.  1911.  oh.  10».  In  vSwC  Oet.  1.  1931.] 

Arbitratioit 


U>  ubitrmtioo. 


aU  ol  nibmi 

ntmnit  of  additioQal  utJtrator  a 


>f  ivbitivton. 
_inrd. 


f  Jud|jm«Dt  c 


uioB  of  nibmlMton.    |It«i>ttlsd.| 
ty  of  nvoklna  puly.    IRcpsalad.] 

ioD  ol  nooTsry  laiDst  te — "^ 

ition  q!  thta  artida. 


It  revokiiic  pi 

nbmisBion  to  arbitration. 

otherwise  prescribed  in  this  section,  two  or  more  persons  may  submit  to  the 

f  one  or  more  arbitrators  any  controversy  existing  between  them  at  tiie 

lubmission,  which  may  be  Uie  subject  of  an  action. 

on  of  a  controvOTsy  to  arbitration  cannot  be  made,  either  as  proscribed  in 

r  othnrrise,  in  either  of  the  following  casea: 

ine  of  the  parties  to  the  controversy  is  an  infant,  or  a  person  incompetent 

is  aSurs  by  reason  of  lunacy,  idiocy  or  habitual  drunkennesa. 

;he  controversy  arises  respecting  a  claim  to  an  estate  in  real  property,  in 

a  person  capable  of  entering  into  a  submission  has  knowingly  entered  Into 
h  a  person  incapable  of  ao  doing,  as  prescribed  in  subdivision  first  of  this 
objection  on  the  ground  of  incapacity  can  be  taken  tmly  in  behalf  of  the 
capacitated. 

subdivision  of  this  section  does  not  prevent  the  sutxnission  of  a  clium  to  an 
re,  or  other  interest  for  a  term  of  years,  or  for  one  year  or  less,  in  real  prop- 
controversy  respectii^  the  partition  of  real  property  between  joint  tenants 
I  common;  or  of  a  controverey  respecting  the  bomidaries  of  lands  or  the 
at  of  dower.     (Original  1 1410  ihrns  renumbered  by  L.  1931,  ch.   199,  in 

1921.) 


23eS.    Fint  Hnteof 

Tb»  oommitx 

itio&lly  at  thay 

under  th*  oodi  _..  _..  ,.  _.  ._ __.  ,    ,  . 

Tha  New  York         KcfennM.— ESsct  of  lubic 

on    krtritnlioiu  latiooa.  C.  P.  A.,  f  Sr 

M  prondad   in    thg  »  bid.  by  L.  1921.  ah.  U;  aee  poM. 


Tbey  outline  a  Giad  ud  simple  meChod  of  procoduru. 

Tb*  oammiUM     I13B5.  oriiiDKlly  a  lubslitiite  for  R.  a.,  pt.  3.  eh.  8.  lit. 

I4.il,  in  part,  and  1 2.     f23aS,  oriiinaUv  revised  from 

R.  8.,  pt.  3.  oh.  S.  lit.  14.  i  1,  in  part,  and  I  ». 


ou  in  the  by-Ian  of  Ibe  chamber  ud  As^lcatloa  and  cSMt.^loatt  v.    Wood.   11    N. 

on  aitHtntKia.    The  New  Yorit  8Ule  Y.  M;  WUee  t.  Peek,  38  N.  Y.  U;  Wood  v.  La  Fayette, 

uu  a  canfully  pnpared  Uat  of  oSoial  40  N.  Y.  4S4;  Mahooy  r.  Mahony,  15S  App.  Oiv.  a2», 

wial  eommittn  hu  for  Mreral   yew  143  N.  Y.  Supp.  SSI. 

tha  nibjact  of  eonoiUallon  and  arbi-  What  sanitlMMa  (abmlailoii. — Wunter  T.  Arm- 

■■     1  here  been  adopted.  Bald.  I7fl  N.  Y.  IM.  reT(.  87  App.  Dlv.  IBS,  73  N.  Y. 

a  of  ooda  pioriaioag.  Bapf.  609:  Stogom  v.  Moabn,  3  Bow.  Pr.  MS. 

[intents  of  submission. 

m  authorized  by  the  last  section  shall  be  in  writing,  duly  acknowledged  or 
ertified,  in  like  manner  as  a  deed  to  be  recorded.  The  si^misfflon  may  pro- 
dgment  of  a  specified  court  of  record  shall  be  rendered  upon  the  award  roade 
be  submisnou.    If  the  supreme  court  is  thus  specified,  the  submisdon  may 
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also  specify  the  county  in  which  the  judgment  shall  be  entered.  If  it  does  not,  ihe  judg- 
ment may  be  entered  in  any  county.  (Original  §  1411  thus  renumbered  by  L.  1921,  ch. 
199,  in  effect  Oct.  1,  1921.) 

« 

DerlTAtton.— Code  dv.  proo.,  1 2366.     The  matter  Whitney.  24  Barb.  632;  Giles  lithocraphio,  ete.,  Co.  v. 

omitted  hM  been  oovered  under  1 1448.  ante,    f  2366,  Reeamier  M|g.  Co..  14  Daly  476. 

originally  revised  from  R.  8.,  pt.  3.  eh.  8.  tit.  14,  1 1,  in  Saffideiiey  of  submlsfloii.— H«bet  ▼.  Hacenaera. 

part,  and  1 9.  137  N.  Y.  290;  Eleotric  Steel  Elevator  Co.  v.  Kain  ACalt- 


164.  48  N.  Y.  Super.  Ct.  470. 

AppUcAtfon.— Bmadbeck  v.  City  of  Mount  Vernon,  Bffeet  of  jnnenl  aQbiiilaaloii.— Fudiokar  ▼.  Quard- 

124  App.  Div.  616.  100  N.  Y.  Supp.  70.  ian  Mutual  Cfe  Ina.  Co.,  62  N.  Y.  392;  Jones  v.  Wel- 

Woney  of  eonrti  to  aphola  wbltrmtfon.— Welch  wood,  71  N.  Y.  208. 

V.  Probst.  161  App.  Div.  W,  136  N.  Y.  Supp.  642.  Addlttoi 

Common-biw  right  of  arbltrmtloii  not  affoetod. —  ties.— Mati 

Howard  v.  Sexton,  4  N.  Y.  167;  Wood  v.  Tunnioliir,  74  Supp.  182. 


V.  Probst.  161  App.  Div.  1^,  136  N.  Y.  Supp.  642.  Addlttonal  avtbority  eannot  be  conferred  by  par- 

Common-biw  right  of  aAltrmtton  not  affoetod. —  ties. — ^Matter  of  Conway,  179  App.  Div.  108.  166  M.  Y. 

Howard  v.  Sexton,  4  N.  Y.  167;  Wood  v.  TunnieUff,  74  Supp.  182. 

N.  Y.  38;  New  York  Lumber,  eto^  Co.  v.  Schneider,  .     Susponsloii    of    ponding     netlon.— MoNulty    v. 

119  N.  Y.  476;  Burhans  v.  Union  Free  Sohod  District,  SoUey.  96  N.  Y.  242;  Baldidn  v.  Barrett.  4  Hun  119; 

24  App.  Div.  429,  432,  48  N.  Y.  Supp.  702.  afTd..  166  Keep  v.  Keep,  17  Hun  162;  Grosvenor  ▼.  Hunt,  11  How. 

N.  Y.  661;  French  v.  New,  20  Barb.  481;  Bumside  ▼.  Pr.  355;  Ensign  v.  St.  Louis  A  S.  F.  R.  Co.,  62  How. 

Fr.  123;  Wilson  v.  WUliams,  66  Barb.  209. 

§  1460.  Appointment  of  additional  arbitrator  or  umpire. 

Where  a  submission  is  made  as  prescribed  in  this  article,  an  additional  arbitrator  or 
an  umpire  cannot  be  selected  or  appointed  unless  the  submission  expressly  so  provides. 
Where  a  submission,  made  either  as  prescribed  in  this  article  or  otherwise,  provides  that 
two  or  more  arbitrators  therein  designated  may  select  or  appoint  a  person  as  an  additional 
arbitrator,  or  as  an  umpire,  the  selection  or  appointment  must  be  in  writing.  An  addi- 
tional arbitrator  or  umpire  must  sit  with  the  original  arbitrators  upon  tSie  hearing.  If 
testimony  has  been  taken  before  his  selection  or  appointment,  the  matter  must  be  re- 
heard, unless  a  rehearing  is  waived  in  the  submission  or  by  the  subsequent  written  con- 
sent of  the  parties  or  their  attomejrs.  (Original  §  1412  thus  renumbered  by  L.  1921, 
ch.  199,  in  effect  Oct.  1,  1921.) 

DcrlTftttoo.— Code  oir.  proc.,  1 2367.  Idayor.  etc.,  1  Hill  480;  Elmendorf  v.  Hanris,  6  Wend. 

IMstiiietlon  between  umpire  and  arbltnton*-^  616. 

Day  V.  Hammond,  57  N.  Y.  479;  Lyon  v.  Blossom,  4  Proeedore  before  nmplre.— Day  r.  Hammond,  157 

Dttsr  81&  N.  Y.  479;  Matter  of  Martin,  1  How.  N.  S.  28. 

Appointment  of  umpire. — ^Van  Beuran  v.  Wother^  Trade  custom. — ^Weleh  v.  Probst,  151  App.   Div. 

spoon,  12  Amx  Div.  421,  42  N.  Y.  Supp.  404;  Matter  of  147,  185  N.  Y.  Snpp.  642. 
Grenins,  74  Hun  262,  26  N.  Y.  Supp.  117;  Butler  v.  The 

§  1461.  Hearings  by  arbitrators. 

Subject  to  the  terms  of  the  submission,  if  any  are  specified  therein,  the  arbitrators 
selected  as  prescribed  in  this  article  must  appoint  a  time  and  place  for  the  hearing  of 
the  matters  submitted  to  them,  and  must  cause  notice  thereof  to  be  given  to  each  of 
the  parties.  They,  or  a  majority  of  them,  may  adjourn  the  hearing  from  time  to  time 
upon  the  application  of  either  party  for  good  cause  shown  or  upon  their  own  motion, 
but  not  beyond  the  day  fixed  in  the  submission  for  rendering  their  award,  unless  the 
time  so  fixed  is  extended  by  the  written  consent  of  the  parties  to  the  submission  or 
their  attorneys.  (Original  §  1413  thus  renumbered  by  L.  1921,  ch.  199,  in  efifect  Oct.  1, 
1921.) 

DcrlTatlon*— <:k>de  oiv.  proo.,  1 2868;  orisinaUy  re-     v.  Jewett,  26  N.  Y.  Super.  Ct.  496;  Elmendorf  y.  Harris, 


vised  from  R.  S.^  pt.  3,  ch.  §,  tit.  14,  13.  _  23_Wend.  628 

kowftonv.  Nichols,     27  N.  Y.  sup 
29  Barb.  466;  Collins  v.  Vanderbilt;  8  Bosw.  313:  Oanrey     Matter  of  Niartin.  1  How.  N.  8.  28. 


Neeessttyofheerlns.— Brown  V.  Lyddy,  11  Hun  461;        Walrcr  of  lieulng.— Box  ▼.  Costello,  6  Misc.  416, 

Lbb.  N.  8.  303:  Knotrfton  v.  Nichols.     27  N.  Y.  Supp.  293;  W|-     '         ■       " 


Moran  v.  Bocert,  16  Abb.  N.  8. 303;  Knowfton  v.  Nichols,     27  N.  Y.  Supp.  293;  Weberly  v.  Mathews.  10  Daly  153; 
29  Barb.  466;  Collins  V.  Vanderbilt,  8  Bosw.  313:  Oanrey 
V.  Carey.  35  How.  Pr.  232,  4  Abb.  N.  S.  169;  Morewood 


§  1462.  Oath  of  arbitrators. 

Before  hearing  any  testimony,  arbitrators  selected  either  as  prescribed  in  this  article 
or  otherwise  must  be  sworn,  by  an  officer  authorized  by  law  to  administer  an  oath,  fail^- 
fuUy  and  fairly  to  hear  and  examine  the  matters  in  controversy  and  to  make  a  just  award 
according  to  the  best  of  thdr  understanding,  unless  the  oath  is  waived  by  the  written 
consent  of  the  parties  to  the  submission  or  their  attorneys.  (Original  §  1414  thus  re- 
numbered by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DcrlTatloii.— Code  civ.  proe.,  §2369;  originally  re-  Hooper,  26  Misow  388,  65  N.  Y.  Suro.  498;  Turner  ▼. 

vised  from  R.  S.,  pi,  3,  eh.  8.  tit.  14, 1 4.  and  nart  of  (6.  New  York  Cent.  &  H.  R.  R.  E.  Co.,  74  Idiso.  524,  132 

Applleatlon.-H[>ay  v.    Hammond,    57   N.   Y.   479;  N.  Y.  Supp.  418:  Cope  v.  Gilbert,  4  Den.  347. 

Kranter  ▼.  Paeifie    TVadinc   Coipovatkm  of  Amerioa,  l^yiiire  to  tafee  <Mitk»— Day  ▼.  Hammond,  67  N.  Y. 

194  App.  Div.  672,  186  N.  Y.  Supp.  109;  Britton  v.  479;  Turner  v.  New  York  Central  &  H.  R.  R.  R.  Co.. 
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r.  aw,  1£3  N.  Y.  Bupp.  381:  MaUv  of  SL     VIudkt  t. 
,  Its  Am.  Dh.  88D,  163  N.  Y.  Bapp.  tSSr     mu,  IM  N. 


...  Y.  I"I4:1_ 

_.  Bun.  3B8:  Wli^lp  t. 

-Homnl  V.  Baton,  4  N.  T.  1*7;     tor  tTOmdim.  7f  ""  ■' 


.  Power  of  ubltTatora. 

>itratoia  selected  either  ae  prescribed  in  this  article  or  otherwise,  or  a  majority 
nay  require  any  peraon  to  attend  before  titem  as  a  witness;  and  they  have,  and 
lem  haa,  the  same  powers  with  respect  to  all  the  proceedings  before  them  which 
Ted  upon  a  board  or  a  member  of  a  board  authoriied  by  law  to  hear  testimony, 
risitratore  selected  aa  prescribed  in  this  article  must  meet  together  and  hear 
egations  and  proofs  of  the  parties;  but  an  award  by  a  majority  of  them  is  vaUd 
e  concurrence  of  all  is  exprmsly  required  in  the  submiffiiDn.  (Original  S  1415 
mbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

■>.— F1n(  nntoDM  ii  ood*  oiv.  not.,  f  3ST0.  (rUtntor,  Id.,  H  WB-il*;  ■■  to  poww  at  iTlTnlnktarini 

«  fa  (ha  Snt  ■iDtailaa  of  oDcIa  (It.  pros.,  oallu  to  wltoMM,  Id.,  IWS. 

ro,  oriclMUy  rarind  from  K.  8.,  pt.  a,  oh.  S,  Awwd  hrmmtmttr.-iMla  v.  mier.  14  Hon  IX; 

b  pBt,  ud  f  e.     |3S71,  oriaiBiiUr  nruad  Lonuo  t.  Dhtv,  36  Hon  447;  Imta  t.  B*th  Htun*- 

pt.  a,  oil.  8,  tft.  14,  17..  duh  8o«.,   1    Hflt.   4Sg. 

«.-«nbpoai4  Imitd  br  an  utiHtMo  uid  Irtdeiiw.— Halatoad  r.  Bouun,  Sa  N.  Y.  37;  mbvt 

Saeibesb^  the  nn*.  a  P.  A.,  |  MS;  oonpd-  t.  Hoebls.  14S  N.  Y.  843;  Sau^Mn  t.  lannllo,  a 

■kUdsb  mod  tMtiiiuiDT  of  witoMW  br  u  Hun  aOl. 

.  Fees  and  expenses  of  arbltratOTS. 

it  is  otherwise  expressly  provided  in  the  submission,  the  award  may  require 
ent,  by  either  party,  of  the  arbitrators'  feee,  not  exceeding  the  fees  allowed  to 
ab».  of  refereee  in  the  supreme  court;  and  also  their  expenses.  (Ori^nal  1 1416 
mbered  by  L.  1921,  ch.  199.  in  effect  Oct.  1,  1921.) 

B.— Codo  <^.  pnw.,  I  3S71,  nawt  tot  N.  Y.  47E;  Oa  v.  J««n(,  3  Cow.  S38;  BlMtcr  of  Vma 
mh  hta  bno  lnoludad  la  tbs  pnso^ns  to-  dw  Vatr,  4  Don.  34S;  Akdy  t.  Akdr.  17  Bow.  Pr.  3t 
.  ori«lnall]i  ivrimi  from  R.  8.,  pt.  >,  A.  8,      NlAob  T.  RoMwlow  Coustr  Motuid^Iu.  Co..  19  Wood 


.  Reqiurements  as  to  award. 

tlelhe  award  to  be  enforced,  as  prescribed  in  this  article,  it  must  be  in  writing; 
in  the  time  limited  in  the  submiaEnon,  if  any,  subscribed  by  the  arbitrators 
.;  acknowledged  or  proved,  and  certified,  in  like  maimer  as  a  deed  to  be  rfr- 
id  either  filed  in  the  office  of  the  clerk  of  the  court  in  which,  by  the  submission, 
is  authorised  to  be  entered  upon  the  award,  or  delivered  to  one  of  the  parties 
imey,    (Original  {  1417  thtis  renumbered  by  L.  1921,  ch.  109,  in  effect  Oct.  1, 

■.—Cod*  dT.jvoo..  1W73;  oiduUt  ra-  11»  IT.  Y.  478;  flunsr  t.  Sahulu,  1B4  N.  Y.  85; 
.  8.,  pt.  3.  di.  ^tlt.  14, 1  8,  ud  pwt  dt  I  e.  MatUr  of  Bseoh  v.  Stone.  97  Hun  341, 23  N.  Y.  Snpp.  330. 
Hi.-4I.  Y.  LumlMr,  Mo.,  Co.  v.  BofaneUv, 

.  Motion  to  confirm  award. 

time  within  one  year  aft«r  the  award  is  made,  as  prescribed  in  the  last  section, 
'  to  the  submission  may  apply  to  the  court  specified  in  tiie  submiasion  for  an 
firming  the  award;  and  thereupon  the  court  must  grant  such  an  order  unless 
1  is  vacated,  modified  or  corrected,  as  prescribed  in  the  next  two  sections, 
the  motion  must  be  served  upon  the  adverse  party  to  the  submission,  or  his 
as  prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attorney  in  an 
the  same  court.  In  the  supreme  court,  the  motion  must  bf  made  within  the 
[strict  embracing  the  county  where  the  judgment  is  to  be  entered.  (Ori^nal 
is  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

1.— Cods  dv.  fmo.,  1 3873;  orisiully  nriiBd  Irom  R  8.,  pt.  3,  ofa.  8.  tit.  14,  |  B,  En  pwL 

.  Hotion  to  vacate  award. 

iT  of  the  following  cases,  the  court  q)ectfied  in  the  submisdon  must  malce  an 
uting  the  award,  upon  the  appUcation  of  either  party  to  the  submiadon: 
re  the  award  was  procured  by  corruption,  fraud  or  other  undue  means, 
re  there  was  evident  partiality  or  corruption  in  the  arbitrators  or  either  of  them, 
re  the  arbitrators  were  guilty  of  misconduct  in  refufdng  to  postpone  the  hearing 
ident  cause  shown,  or  in  refusing  to  hear  evidence  pertinent  itiui  material  to 
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the  controversy;  or  of  any  other  misbehavior  by  which  the  ri^ta  of  any  party  have  been 
prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  ao  imperfectly  executed  them,  that 
a  mutual,  final  and  definite  award  upon  the  aubject-matter  submitted  was  not  made. 

Where  an  award  is  vacated,  and  the  tinie  within  which  the  submission  requires  the 
amtrd  to  be  made  has  not  expired,  the  court,  in  its  discretion,  may  direct  a  rehearing  by 
the  arbitrators.  (Original  g  1419  thus  renumbered  by  L.  192-1,  ch.  199,  in  effect  Oct.  1, 
1921.) 

Dwltatl»n.~-C(id<  dr.  proo..  |  3371;  oriciiullr  »■  392;  Hftlatnd  t.  Seamui,  82  N.  Y.  27;  HcAmu  v.  D* 
viad  fTom  R.  S.,  pt,  S.  oh,  8,  tit.  14.  1 10.  iiiul  put  nf  Oruf,  LOB  N.  T.  038;  Mwury  v.  WUtOD.  Ill  N.  Y.  V7»; 
1 13.  MatiK  of  St.  Joha'i  Guild,  1>S  Am.  DiT,  S89.  1S3  M. 
AppHatlon  to  munifdpAl  court,  tHy  of  New  York.—  Y.  Sudp.  eSG;  Dobson  v.  C«titnl  R.  of  Nov  Jcncqr.  3S 
BoSaan  v.  Onanbera  CoT  109  Miaci.  170,  17S  N.  Y.  Min.  G82,  73  N.  Y.  Bun.  82;  Nmtiinal  Buk  of  the  R^ 
San>.  SfiS.  publia  t.  Dunoh,  30  Hud  M;  Bhnuip  r.  Pw6tt,  84  Hun 
Mclndie  nMtbod.—Matta  of  WiUiiu,  lee  N.  Y.  Ul.  33  N.  Y.  Supp.  400;  MoOncw  t.  apntt,  13  N.  T. 
4M,afl|.48Ani.  Dlv.  483.  e2N.  Y.  Bupp.  10e3:Mfttta  8upp.  lei:  Ntwton  t.  Aimrtrou,  IS  N.  Y.  8i«v-  C73i 
of  Buikc  lei  N.  Y.  437.  ifff.  117  App.  IHt.  477,  103  ftsiish  v.  New.  30  Bub.  481;  Vi3a  t.  Troy  ABatoalt. 
V,  ,.  „  —  Co-.aiBub.  3ei:N.  Y.  Lumbw.  eta..  Co.  T.  B<*in«id«. 
IG  Dah  is.  afld.,  119  N.  Y.  47fi:  Mattw  of  Whart  Eipar% 
Co..  18B  App.  DiT.  713.  173  N.  Y.  Supp.  — 
_.. . . ^  nnxt.~ 


302:  EUlon  r.  Kcjehei,  10  Hod  368.  •».  179  App.  Qiv.  108, 168  N.  Y.  SopA  183. 

Whaa  awud  *aeate«.— PtrUna  t.  QUm,  90  K.  Y.         FimMm.— NUloiwlBMk of  th« KtiNiblis v. 
32gj  Moiril  Run  Coal  Co.  t.  Salt  Co.,  &8>(.  Y.  667;     30  Hun  29;  Matts  of  Fools  t.  Joliutaa.  33  Hi 


■kar  V.  Guardian  Mutual  lift  In*.  Co..  63  N.  Y. 


§  US8.  Motion  to  modify  or  cOTrect  award. 

In  either  of  the  following  cases,  the  court  specified  in  the  aubmisBion  must  make  an 
order  modifying  or  correcting  the  award,  upon  the  application  of  either  party  to  the  sub- 
mission: 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or  on  evident  mistake  in  the 
description  of  any  person,  thing  or  property  referred  to  in  the  award. 

2.  Where  the  arbitrators  have  awuded  upon  a  matt«r  not  submitt«d  to  them,  not 
affecting  the  merite  of  the  decision  upon  the  matters  submitted. 

3.  Where  the  award  is  imperfect  in  a  matter  of  form  not  affecting  the  merits  of  the 
controversy,  and,  if  it  had  been  a  referee's  report,  the  defect  could  have  been  amended 
or  disregarded  by  the  court.  * 

The  order  may  modify  and  correct  the  award  as  so  to  effect  the  intuit  thereof  uid 
[Hvanote  justice  between  the  parties.  (Original  g  1420  thus  renumbered  by  L.  1921,  oh. 
199,  in  effect  Oct.  1,  1921.) 

Dtrtntlon.— Coda  dv.  proo.,  f  337S;  «4|iiial]y  rarlaad  tram  B.  B.,  pt.  3.  di.  8,  tit.  14. 1 11.  and  part  o(|  IS. 

§  1169.  Notice  of  motioii  and  stay. 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award  must  be  served  upon  the 
adverse  party  to  the  submission,  or  his  attorney,  within  three  months  after  the  award 
is  filed  or  delivered,  as  prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
ney in  an  action.  For  the  purposes  of  the  motion,  any  judge  who  might  make  an  order 
to  stay  the  proceedings  in  an  actjon  brought  in  the  Bame  court  may  make  an  order,  to 
be  served  with  the  notice  of  motion,  staying  the  proceedings  of  the  adverse  party  to 
enforce  the  awud.  (Oriipnal  S  1421  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.) 


ds  olv.  pioa..  12370;  oridnilly  re-         PtM!tlM.~Mattsr  dl  Poole  t 
t.  a.  Ob.  S,  tit.  14. 1 13. 

§  1460.  Costs  on  vacating  award. 

Where  the  court  vacates  an  award,  costs,  not  exceeding  twenty-five  dollars  and  dis- 
bursements may  be  awarded  to  the  prevailing  party;  and  the  payment  thereof  may  be 
enforced  in  like  manner  as  the  payment  of  costs  upon  a  motion  in  an  action.  (Original 
S  1422  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dvlratlon.— Code  dr.  pros.,  f  3377;  orj^nallr  rsrlaed  from  R.  8.,  pt.  3,  eh.  B.  tit.  14. 1 19. 

§  1461.  Entry  of  judgment  on  award  and  costs. 

Upon  the  grantii^  of  an  order  cenfinning,  modifying  or  correcting  ui  award,  judgment 
may  be  entered  in  conformity  therewith,  as  upon  a  referee's  report  in  an  action,  except 
as  is  otherwise  prescribed  in  this  article.    Costs  of  the  appUcation  and  of  the  proceedings 


ARBITRATION  |i  1462-1466 

to,  not  exceeding  twenty-five  dollars  and  disburaemeBts,  may  be  awarded 
its  discretion.  If  awarded,  the  amount  thereof  must  be  included  in  the 
^al  §  1423  tliUB  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

I  Or.  pros.,  i  3S78:  orictully  ts-  In  EnwnL— UMt«r  af  Onolac,  71  Hon  a2,  Zfl  N. 
a,  eh.  5.  tit.  14,  1 14.  Y.  Bupp.  117. 

^eot-rolL 

iter  entering  judgment,  the  cleric  must  attach  together  and  file  the  fol- 
'hich  constitute  the  jui^ment-roll: 

uon;  the  Belectiou  or  appointment,  if  any,  of  an  additjonal  arbitrator, 
each  written  extension  of  the  time,  if  any,  within  which  to  make  the 


i,  affidavit  or  other  paper  used  upon  an.  application  to  coniinn,  modify 
Evard,  and  a  copy  of  each  order  of  the  court  upon  such  an  application, 
the  judgment. 

may  be  docketed  as  if  it  was  rendered  in  an  action.     (Original  §  1424 

by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

oiT.  proo.,  f  3379;  oridulJr  ttvimi  Iron   R.   3„  pt.  8.  oh.   S,   Ot.  U,  f  Ifi.  ■nd  put  or 

:t  of  judgment  and  enforcement. 

so  entered  has  the  same  force  and  effect,  in  all  respects  as,  and  is  sub- 
lYtvidons  of  law  relating  to,  a  judgment  in  an  action,  and  it  may  be  en- 
d  been  rendered  in  an  action  in  the  court  in  which  it  is  entered.  (Origi- 
renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

I  eiT.  proa..  |23S0;  origJnallT  »-  BefttMwe. — GDfonamedt  ol  jud(ra«nt  by  enoatioo, 
3,  di.  S,  tit.  I«,  I  IS,  in  pwt.  C.   P.    A.,   II 530-813. 

uds. 

F  be  taken  from  an  order  vacating  an  award,  or  from  a  judgment  entered 
as  frwn  an  order  or  judgment  in  an  action.  The  proceedings  upon  such 
iing  the  judgment  thereupon  and  the  enforcement  of  the  judgment,  are 
:  provisions  of  statute  and  rule  regulating  appeals  in  actions  ae  far  as 
ible.     (Ori^n&I  §  1426  tiius  renumbered  by  L.  1921,  ch.  199,  in  effect 

I  dv.  proo.,  13381;  orifluQy  n-  IBO  App.  Div.  88,  114  K.  Y.  8npl>.  380;  Matter  of  QItt 
3,  oh.  S,  tic  14,  I  IB,  in  put,  ud     138  App.  EHt.  147,  123  N.  Y.  Supp.  304. 

QomUoiii  pnuat^.— Matter  ol  WOkini,  1«B  N. 
Hli  BcnvsUy,  C.  P.  A..  H  SS7-aS7;  Y.  4M:  MUtm  of  Burks,  117  Anp.  Div.  4TT,  103  N.  Y. 
Iftta  dividon  of  ths  suprsmB  ooort.     8app.  7S6,*B±.  191  N.  Y.  437;  E£>tta  olPoola  t.  John- 

■ton,  83  Bon  lis. 
<t  sa  award.— Mattv  of  Pidcv, 

^  or  incompetency  of  party. 

f  diee  after  making  a  submisssion  either  as  prescribed  in  this  article  or 
submission  contains  a  stipulation  authorizing  tiie  entiy  of  a  judgment 
the  award  may  be  confirmed,  vacated,  modified  or  corrected,  upon  the 
r  up6n  notice  to,  his  executor  or  administrator,  or  a  temporary  admini»- 
ate;  or,  where  it  relates  to  real  property,  his  heir  or  devisee  who  has 
interest  in  the  real  property.  Where  a  committee  of  the  property  or 
F  a  party  to  a  aubmisBion  is  appointed,  the  award  may  be  confirmed, 
d  or  corrected,  upon  the  appUcation  of,  or  notice  to,  a  committee  of  the 
:it  oUierwise.  In  a  case  specified  in  this  section,  a  judge  of  the  court 
rder  extending  the  time  within  which  notice  of  a  motion  to  vacate 
t  the  award  must  be  served.  Upon  confirming  an  award,  where  a  party 
,  was  filed  or  delivered,  the  court  must  enter  judgment  in  the  name  of 
;y;  and  the  proceedings  thereupon  are  the  same  as  wiiere  a  party  dies 
(Originai  $  1427  thus  renumbered  and  amended  by  L.  1921,  ch.  199  in 
21.) 

I  dv.  proe.,  |  3381. 


a  1466-1460  CIVIL  PRACTICE  ACT  art. 

S  1466.  Revocation  of  Bubmission. 

(Origiiiia  §  1428  thuB  renumbered  and  repealed  by  L.  1921,  ch.  199,  in  effect  Oct. 
1921.) 

D«flnUon,— Coda  dv.  proe.,  |  ZSS8.  lUiMJsd  benuH  ol  npt^  of  oods  dr.  ^«.,  f  St 

by  tha  ufaitntjon  tew.  L.  ItOO,  «h.  77fi. 

S  1467.  Liability  of  revokiiig  party. 

(Oiigiiml  { 1429  tliuB  renumbered  and  repealed  by  L.  1921,  ch.  199,  in  effect  Oct. 
1921.) 

DtrtnOoa.— Cad«  dr.  proo.,  f  3384.  Rapnlnd  bvun  of  rapoJ  of  ood*  itr.  prog..  1  23 

br  ths  artntntloti  law,  L.  1930,  ob.  37G. 

§  1468.  Limitation  (rf  recoveiy  against  revoking  par^. 

(Ori^nal  1 1430  thus  renumbered  and  repealed  by  L.  1921,  ch.  199,  in  effect  Oct. 
1921.) 

D«tTBtlofl.— Cods  dv.  proo.,  1  23SG.  BkmbIkI  bcouiH  of  insal  of  Bode  dv.  prDD..  1  231 

bfSt  ubitntian  law,  L.  1030,  di.  37E. 

§  1469.  Application  of  this  article. 

This  article  does  not  affect  any  right  of  action  in  affirmance,  disaffinnance,  or  for  tl 
modification  of  a  Bubmission,  made  either  aa  prescribed  in  this  article  or  otherwise,  ' 
upon  an  instrument  collateral  thereto,  or  upon  an  award  made  or  purporting  to  be  mai 
in  pursuance  thereof.  And,  except  as  otherwise  expressly  prescribed  therein,  this  artic 
does  not  affect  a  submission  made  otherwise  than  as  prescribed  therein,  or  any  proceO' 
ingB  ttJcen  pursuant  to  such  a  submisdon,  or  any  instrument  collateral  thereto.  (Origin 
S  1431  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DMiattoa.-Coda  dv.  proa.,  1 3380;  oHcinally  mrind  (ram  R.  S.,  pt.  3,  di.  3.  tit.  14,  1  2a, 


COSTS;  ALLOWANCES 


ARTICLE  85 

(Oiigiiu]  mrt.  M  t&ui  imumba^  br  L.  1S31.  fb-  tW.  in  tf  aot  0«t.  1,  1021 

Costs;  allowances  and  avarding;  llabiU^  for 


JmhktiDD  ol  pb^liira  OOM*  is  ictlom  for  tort  or  &aa  or  pauHr. 
Jmitktion  for  pUntiff'i  ooaU  in  ctntla  t/aHont  for  mm  of  moiK7  o 
JmHalioa  of  plaintUt'a  ooMa  In  u  ' 


JmitAtion  for  pUntiJI'i  ooiu  in  Mrt^n  ao^ona  fOr  mm  afmoaiy  ooly- 
'mHalioa  of  plaintUt'a  «oata  In  action  to  recover  etutlel. 
mitation  ol  plaintiff'!  oovta  by  reuoo  of  brinpnc  motion  in  hichar  ooart< 


Msnduit'B  eoata  of  ooarag. 

>c#Bodant'i  ooata;  wben  diauatJonary- 

Vhen  c<aM  an  dliwntianaiy. 

loKta  when  DoUse  of  no  peraonal  elalm  served. 

■" — ' ' '  — ■= — ■  are  broii«ht  inatead  of  oi 


oterloentoiy  eoala  upon  taaue  of  l>w.    (Itape*l«l.I 

^oata»  wiian  plaintiff  and  dafendant  reaover  mjon  aapante  iduea- 

Toats  in  ne*  tetion  after  dtscontinuaace  in  inferior  court  upon  anamr  ot  tii 

jOKk  upon  lunr  trial  DfJared  l>y  naaoo  of  faihira  to  file  deaalon  on  Kb*. 

Jiagieuonaiy  motion  coots. 

>)ata  on  apfriieation  for  JudcMnt  on  pleaiiiac  aa  frinilaua. 

rhe  tocacoini  aaeliona  Hmltod. 

^oata  iQKHi'Bppeal  from  final  iudcmsnt. 

jOtlt  upon  appeal  tram  Intettoautorr  judnpent  or  order. 

Tocta  in  a  nieaal  oroceedini  in  a  court  orraoord. 

pMtf  pTDeMuiia  or  drfmdi  se  poor  peraoB. 


!7o«a  in  action  BsaiiBt  ■  acbool  (Aeec  or  rapervisor. 
■■ ■ " — —it  nunieiiAl  coippratkn. 


!»  people  on  niitloD  of  privrnte  poraoil. 
ig  brouftht  by  people  for  benefit  M  mnniid] 


la  BuChoriied  by  at 


).  PlalntUTs  costs  of  course. 

aiuiiS  is  entitled  to  costs  of  course,  upoa  tfie  rendering  of  a  fin&l  judgment  in 
,  in  either  of  the  following  actions: 

itction,  triable  by  a  jury,  to  recover  real  property  or  an  interest  in  real  property; 
ich  a  claim  of  title  to  real  property  arises  upon  the  pleadings  or  is  certified  to 
le  in  question  upon  the  trial. 
action  to  recover  a  chattel. 
action  where  the  people  of  the  state  are  a  party. 

action  to  recover  damages  for  an  assault,  battery,  false  imprisonment,  libel, 
criminal  conversaUon,  seduction  or  malicious  prosecution, 
action    founded    on    the    spoliation    or    other    misappropriation    of    public 

action  agiunst  an  executor  or  administrator  as  such. 

action  against  the  surviving  husband  or  wife  of  a  decedent  and  the  next  of  kin 
estate,  or  the  next  of  kin  and  legatees  of  a  testator,  to  recover  to  the  extent 
sets  paid  or  distributed  to  them  for  a  debt  of  tJie  decedent  upon  which  an  action 
,ve  been  maintuned  against  the  executor  or  administrator, 
action  by  an  executor  or  administistor  to  recover  damages  for  a  wrongful  act, 
ir  default  by  which  the  decedent's  death  was  caused. 

action  against  the  legatees  or  devisees  to  recover  a  share  of  the  property  of  a 
by  a  subscribing  witness  to  a  will  or  by  a  child  bom  after  the  making  of  the 

action  Etgainst  the  heirs  of  an  intestate  or  the  heirs  and  devisees  of  a  testator 
iT  for  tbe  debts  of  the  decedent  arising  by  simple  contract  or  by  specialty. 

action,  other  than  one  of  those  specified  in  tfie  foregoing  subdivirions  of  this 
n  which  the  complaint  demands  judgment  for  a  sum  of  money  only.  (Original 
UB  renumbered  by  L.  1921,  ch.  199,  m  effect  Oct.  1,  1921.) 


CIVIL  PRACTICE  ACT 


i.  M  tin.  by  L.     Anp.  DlT.  fiS8,  GS  N.  Y.  Bupp.  701.  rtrrt.  M  Mwt.  20G, 

Div.  33 

bittg,  M  M__.  ___.,._  . ,.    

tUBd  is  oourt  of  elBima,      ITMiac.  421.  41  N.  Y.  Supp,  IDS:  Pack  r 


mitted  oomed  by  othv  S3  N.  Y.  Bupp.  423;  Hill  t.  MeMihon.  SI  App.  Dii 

^....j_    ,  ■„  „t^tmo  334,  81  N,  Y.  Supp.  Ml;  M '  "■--"—    ■■"  ■  — 

rwd  from  Div.  330.  147  N.  Y.  Supp. 

i  pnn..  1304,  in  put.  biu.  14  Mik.  MS.  ^  S.Y.  Supp.  1074; 


tetiOM  (II 1471-1476,  p«t).     Subdo.   3-10  nbMituta     324,  SI  N.  Y.  Supp.  421;  Mutter  of  WoolW.  1S2  Ani. 


I  3228,  DiiciiuUy  nvtwl  from     Div.  330. 


.  , .     Water  SuppJy  Co.,  81  Mi»e.  42S.  142  N,  Y.  Sum.  . 

I.  Ct.  A.,  140;     I**  V.  rirDooBld,  »  Hun  23;  Boardwiiy  t.  Scotl. 

.,  U  177,  178r     Hun  378;  Cmwell  v.  Smith,  35  Hun  ISZ;  Evenon  v.  ^ 

. ..       „....._^    ^5  g^j,  57g.  g^j      ^   Dmiiler,  SO  Hun  .-" 

Supp.  718:  Phoe  v.  Pdoe,  91  Hun  604.  16 
356:  FiTfdl       " "       ■—    "  "   " 


:d..  ft  171,  173;  eogt*  on  sub-     Mullen,  4S  Hun  £78:  Btiiler  v.  Dmixler,  M  Hun  &3S.  3 

U  547,  £48;  floaUot  motion,      N.  Y,  Supp.  718:  Phoe  v.  Pdoe,  ttlHun  BT ' 

of  intwiorutorv  eo^.    mMe      Supp.  356;  FlTfdl  V.  Hill.  89  Hun  45S,  23  _   .    _ .  . 
402;  Clevriud  v.  WUder,  78  Hun  Sei.  29  N.  Y.  i 


N.  Y.  Supp. 


—Belt  T.  Amerieu  Centre!  Ih.  Co..  33     209;  Powob  r.  MAnhBtun  Ry.  Co..  14  N.  Y.  Supp.  1 

,    .,  Ki    V    a jjs;  CmIoH  y.  Mayor,     Brum  v,  MaahslUn  Ry.  Co.,  14  N.  Y.  Bupp.  7S\  I>«- 

iupp,  lOOS;  Meeker  v.     ter  v.  Alfred,  26  N.  Y.  Bupp.  592;  Moon  v.  N.  Y,  Eler. 
V,  476,  TO  N.  Y.  Sirop.     R.  Co.,  30  Abb.  N.  C,  30S 

p.  Dir.  S6fi.ll0N.  Y.         EccoTBr  of  diattel.—Herman  t.  Girvjn,   8   App. 
fun  330,  7  N.  Y.  Sapp.     Div.  418.  40  N.  Y.  Supp.  ft46;  Haunauei  v.  Macbawici,  54 
N.  Y.  113;    Acu  T.     App.  Div,  23,  60  N,  yT  Supp,  840;  McLain  t.  Malhuahek 
-^       --■     '■       -  ,.  Kv.  126,  aa  N.  Y.  Supp,  397; 

c.  £00.  £7  N.  Y.  Supp.  OM.  afl±. 
o*l,  a/ fJ.Y,  Supp.  1151;  Hoffman  v,Mark- 
nam,  oo  nun  IS,  34  N.  Y.  Supp.  A08.  , 
rcraonal   ioJailM.— O'Connor   v.    llnii 


- , Ry.    < 

33  MiK.  728.  68  N.  Y.  Bupp.  1056;  Gucton  v.  U.  B 

"    ■■    ~    ~       Supp.  653;  Hi 

Supp.  788;  Kal 
pp,  £1B:  Silven 
»  Abb.  N.  C,  2 


GerKng  v.^Ladd,  27     B.  M.  88.  Co,,  13  N.  Y,  Supp._6M;  Bim  v.^Fahye 


Bun  170:  Eiie  County  Waloh  Cbh  Co..  13  N.  Y.  Supp.  788;  K^U^  v.  Petham 

01;  Wbeaton  v.  New-  Fark  R.  Co.,  Ifi  N'.  Y,  Supp,  £1B:  Silventun  v.  Wieke 

Co„  22  N,  Y.  Supp,  171,  X  Abb.  N.  C,  291. 

er,  63  App,  Div.  195.  Uthta  Dt  ktbirnyi   to  tmta.—Muua   gf   Have- 

adMek.  3fi  MiK.  397.  meyer,  27  App.  Dir.  123.  £0  N.  Y.  Supp.  126;  Kunath 

H.  2£  Hun  270;  People  v.  Brsner,  ^  App.  Div.  272.  65  N.  Y.  Bupp.  831;  People 

Sun  44;  Pnple  ei  nl.  ei  rel.  Reynokla  v.  C«umon  Council.  7  Mite.  388.  28^. 

Keene  v.  Bupecriaon,  S3  Hun  237.  31  N.  Y.  Supp.  BOa.  Y.  Sapp.  1S8;  HueMd  v.  Thompeon,  26  Misc,  M8.  S7 

tjid.,  14G  NTy.  G9T;  Mattes  v.  Pawe.  22  Civ.  Pros.  Rep.  N.  Y.  Supp.  &S8;  Ja>ic«  v.  Koenis.  32  Miu.  244.  65  N. 

41.  Y.  Supp.  795;  Delaoey  v.  Miller,  84  Hun  244.  32  N.  Y. 

On  dtfeadutfi  •B»  to  coaipromlu.— Friedman  Bupp.  IM5:  Bevini  v.  Alcro,  86  Hun  590,  33  N.  Y.  Suki. 

v.  Blauner.  227  N.  Y,  327.  1079. 

Wbara     pItlBllff     dlTMli      mbtrlal.— Norton     v.  Farmcnt   before   weoad   K(l0B._Wolh   v.    Blue 

Erie  R.  Co..  83  Mi»^  150,  144  N.  Y.  Supp.  106.  Ribbon  Auto  A  Carriaae  Co..  170  A™.  Div.  76.  153  N. 

CUlm  «r  tlOe  to  real  pniwty.— Kd&  v.  N.  Y,  A  Y.  Supp.  1006;  Balpem  v.  Lan^nKk  Broe.  Co.,  03  MIk. 

Miohattui  B.  Ry.  Co..  81  N.  Y.  233:  Duutet  v.  KtiOy,  331,  I^  N.  Y.  Bupp.  1098;  Sullivan  v.  Hoe.  97  Uian. 

110  N.  Y.  558:  LepnJl  v.  KlonKthmidt.  112  N.  Y.  864;  197,  162  N.  Y.  Supp.  761, 
Lynk  v.  Weaver,  118  N.  Y,  171;  Taylor  t.  Wlitht,  36 

g  1171.  Limitation  of  plaintiff's  costs  in  actions  for  tort  or  fine  or  penalt7. 

If,  in  an  actjon  to  recover  damages  for  an  assault,  battery,  false  imprisounent,  libel, 
slander,  criminal  conversation,  seduction  or  malicious  prosecution,  or  a  fine  or  penalty 
in  which  the  people  of  the  state  are  a  party,  the  plaintiff  recovers  less  than  fifty  dollan 
damages,  the  amount  of  his  coste  cannot  exceed  the  damages.  (Original  {  1433  thw 
renumbered  by  L.  1921,  ch.  199,  in  ^ect  Oct.  1,  1921.) 

DerinltoB-— Code  dv.  proo..  f  3228.  aubd.  3.  a*  am.  AcUan   for   penaltr.— People  v,    StrauM,    48   App. 

fay  L.  ISSe.  oh.  110.  a«  to  llniilstioD  on  amount  ol  coete.  Div.  198.  62  H.  Y.  Bupp.  812;  People  v.  Nevoon^  16 

1 3228.  oricinaUy  i*riHd  from  code  of  proc..  1 304,  in  Uiic.  258.  136  N.  Y.  Supp.  151;  Geny  v,  Uddle,  82  Hun 

part.  SS.  31   N.  Y.  Supp.  58. 

AeUan  for  tort.— Feeney  v,  BnnklyD  City  R.  Co., 
36  Hun   197. 

S  1172.  Limitation  for  plaintiff's  costs  In  certain  actions  for  snm  of  money  only. 

In  an  action,  other  than  one  of  those  specified  in  subdivisions  one  to  ten,  both  incluave, 
of  section  fourteen  hundred  and  seventy  of  this  act,  in  which  the  complfunt  d^nands 
judgment  for  a  sum  of  money  only,  the  plMntiff  is  not  entitled  to  costs  unless  he  retwjvers 
the  sum  of  fifty  dollars  or  more.  (Original  §  1434  thus  renumbered  and  am.  by  L.  1921, 
ch.  199;  am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

..  1083;  Gaotiene  v.  City  of  Nm.  York,  14B  Ann. 


Hmitation  on  amount  of  eoMa.    f  3228.  Dii«ina11y  revised  Div.  iMO,  130  N,  Y.  Bupp.  405;  ) 

from  code  of  proe..  1304,  in  part.  Canada  Co.,  18  Miac  681.  42  N.  'i.  nupji.    »;  k^uunaa 

AetlOD  for  lam  of  nioiier  only.— Muitha  v.  Cuiley,  v.  Feveral  Union  Surety  Co..  £1  Mik.  S43.  100  N.  Y. 

92  N.  Y.  359;  Lonng  v.  Montaon.  25  App.  Div.  139.  48  Btlpp.  515;  Salerno  v.  Vo«t.  78  Ukw.  64,  188  N.  Y.  Supp. 

N.  Y.  Supp.  97G;  GeimaD-Ameiican  Ptov.  Co.  v,  Gar-  064;  Rice  r.  Childa,  28  Hun  303;   Hrxduoi  t.  Lott.^ 

rone,  73  App.  Div.  409.  77  N.  Y.  Supp.  134:  Udiee'  Hun  442;  Norton  v.  Fancher.  S3  Hun  4^,36  N.  Y.  Bupp. 

Union  Ben.  Boo.  v.  Van  Natla.  96  App.  Div,  90,  SS  N.  1032. 

§  1173.  Limitatiott  of  plaintiff's  costs  in  action  to  recover  chetteL 
In  an  action  to  recover  a  chattel,  if  the  value  of  the  chattel,  or  of  all  the  chattels, 
recovered  by  the  pluntiff,  as  fixed,  together  with  the  damages,  U  any,  awarded  to  him, 
is  less  than  fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount  of  the  value 
and  the  damages.  (Original  S  1435  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  I, 
1921:) 

mount  of  «M«.    I  833B,  oricinally  nvliad 
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§  1474.  Limitation  of  plaintiff's  costs  by  reason  of  bringing  action  in  higher 
court. 

The  plaintiff  shall  recover  no  costs  or  disbursements: 

1.  In  an  action  brought  in  the  supreme  court,  triable  in  the  county  of  New  York, 
which  could  have  been  brought,  except  for  the  amount  claimed  therein,  in  the  city  court 
of  the  city  of  New  York,  and  in  which  the  defendant  shall  have  been  served  with  process 
within  the  county  of  New  York,  unless  he  shall  recover  one  thousand  dollars  or  more. 

2.  In  an  action  brought,  triable  in  the  supreme  court  or  county  court  of  a  county  con- 
tained wholly  within  a  city  of  the  first  class,  or  in  the  city  court  of  the  city  of  New  York, 
which  could  have  been  brought,  except  for  the  amount  claimed  therein,  in  the  municipal 
court  of  the  city  of  New  York,  and  in  which  the  defendant  shall  have  been  served  with 
process  within  the  city  of  New  York,  xmless  he  shall  recover  two  hundred  and  Mty 
dollars  or  more. 

3.  In  an  action  brought  in  the  supreme  court,  triable  in  the  county  of  Kings,  which 
could  have  been  brought,  except  for  the  amoimt  claimed  therein,  in  the  county  court  of 
Kings  county,  and  in  which  the  defendant  shall  have  been  served  with  process  within 
the  county  of  Kings,  unless  he  shall  recover  five  hundred  dollars  or  more. 

4.  In  an  action  originally  brought  in  the  supreme  court,  triable  in  the  county  of  Albany, 
and  in  which  the  defendant  is  a  resident  of  the  county  of  Albany,  which  could  have 
been  brought,  except  for  the  amount  claimed  therein,  in  the  county  court  of  the  county 
of  Albany,  unless  he  shall  recover  five  hundred  dollars  or  more. 

5.  In  an  action  originally  brought  in  the  supreme  court,  triable  in  the  county  of 
Rensselaer,  and  in  which  the  defendant  is  a  resident  of  the  county  of  Rensselaer,  which 
could  have  been  brought,  e^fcept  for  the  amount  claimed  therein,  in  the  county  court 
of  the  county  of  Rensselaer,  imless  he  shall  recover  five  hundred  dollars  or  more. 

6.  In  an  action  brought  in  the  supreme  court,  triable  in  the  counties  of  Bronx  and 
Queens,  and  in  which  the  defendant  is  a  resident  of  the  county  where  the  action  is 
brought,  which  could  have  been  brought,  except  for  the  amount  claimed  therein,  in  the 
county  court  of  the  coimties  of  Bronx  and  Queens,  unless  he  shall  recover  five  hundred 
dollars  or  more. 

7.  In  an  action  brought,  triable  in  the  supreme  court  or  county  court  of  Erie  county, 
which  could  have  been  brought,  except  for  the  amount  claimed  therein,  in  the  city  court 
of  Buffalo,  and  in  which  the  defendant  shall  have  been  served  with  process  within  the 
city  of  Buiffalo,  unless  he  shall  recover  two  hundred  and  fifty  dollars  or  more.  (Original 
§  1430  thus  renumbered  and  amended  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derlfmtloii* — Code  dv.   proo.,    {3238,   subd.    5,    as  PurpoM. — Seymour  v.  Wheeler,  137  App.  Div.  52, 

sdded  by  L.  1904.  ch.  657,  and  am.  by  L.  1010.  ch.  574.  122  N.  Y.  Supp.  183;  Moraff  v.  Kohn,  157  App.  Div. 

L.  1914,  ch.  80.  L.  1916.  ch.  60,  without  ohanse  of  mib-  648,  142  N.  Y.  Supp.  775. 

■tanoe  ezo^t  la«t  lenteDce  omitted.    See  next  section.  C}DBBCriic4toli.r-4ieiming    v.    Camiteho,'    181    App. 

Text  has  been   transposed.  Div.  856.  169  N.  Y.  Supp.  784. 

Ameodmeni  of  1921  made  to  conform  to  code  chr.  **THMft*** — Burgdorf  v.   Brookhm,   Queens    Co.   A. 

pnxs..  1 3228,  subd.  5,  as  amended  by  L.  1920,  ch.  488.  Suburban  R.  R.  Co^  130  App.  Div.  253,  114  N.  Y.  Supp. 

Ill  ceneral. — ^Pattenon  v.  Woodbiuy  Dermatologieal  718;  Seytnaar  v.  Wheeler.  137  App.  Div.  52.  122  N.  Y. 

Institute  117  App.  Div.  600,  102  N.  Y.  Supp.  790;  Ley-  Supp.    183. 

den  V.  Brooklyn  Heights  R.  R.  Co.,  122  App.  Div.  383,  '"■eeoTery.** — ^Hill  v.  Kann,  50  Misc.  360.  98  N.  Y. 

106  N.  Y.  Supp.  769;  Ponce  De  Leon  v.  Brooklyn  Heights  Supp.  682. 

R.  R.  Co.,  l^App.  Div.  752,  110  N.  Y.  Supp.  98;  Wald-  Trial  In  county  court.— McKuskie  v.  HendriikBon, 

strelcher  v.  Solomon.   127  App.  Div.  364.   Ill   N.  Y.  128  N.  Y.  555;  Pierano  v.  Merritt.  148  N.  Y.  289;  Fowler 

Supp.  500;  Maisch  v.  City  of  New  York,  127  App.  Div.  v.  Deering.  6  App.  Div.  221.  39  N.  Y.  Supp.  1034;  Rose 

424.  Ill  N.  Y.  Supp.  645.  affd.,  193  N.  Y.  460;  Streat  v.  v.  Wells,  92  App.  Div.  75,  86  N.  Y.  Supp.  889;  Braiee 

Wolf.  132  App.  Div.  872.  117  N.  Y.  Supp.  449;  Hubbard  v.  Town  of  Hornby,  27  Misc.  129.  68  N.  Y.  Supp.  387; 

V.  Heinse,  146  App.  Div.  828,  130  N.  Y.  Supp.  542:  Put-  Bell  v.  Lynch,  80  Misc.  683,  142  N.  Y.  Supp.  676;  ZoUer 

nam's  Sons  v.  iHckett.  152  App.  Div.  814,  137  N.  Y.  v.  Smith,  45  Hun  319;  Birdsiill  v.  Keyes,  66  Hun  233.  21 

Supp.  805;  Jaoobe  v.  White,  164  App.  Div.  HI,  149  N.  N.  Y.  Supp.  87. 

Y.  Supp.  500;  Corsell  v.  Brooklyn  Heights  R.  R.  Co.,  Jurisdiction  of  Jastlee;  amount  of  recovery. — 

173  App.  Div.  895,  157  N.  Y.  Supp.  1051;  Lipnhen  v.  Underbill  v.  Rushmore,  51  App.   Div.   204,  64   N.   Y. 

Epstein,  183  App.  Div.  806;  Swartout  v.  Schetdeberg.  Supp.  1015;  Lamphere  v.  Lamphere,  54  App.  Div.  17, 

68  Misc.  138,  123  N.  Y.  Supp.  792;  Putnam's  Sons  v.  66  N.  Y.  Supp.  270;  Youker  v.  Johnson,  62  App.  Div. 

Pickett,  77  Misc.  286.  135  N.  Y.  Supp.  817;  Post  v.  584,  71  N.  Y.  Supp.  178;  Wilson  v.  McGregor,  12  N.  Y. 

Levitan.  88  Miac.  334.  151  N.  Y.  Supp.  947;  Moeoaklades  Supp.  39. 

V.  Petri,  185  App.  Div.  371.  173  N.  Y.  Supp.  233;  Eastern  Costs  of  appeai.—Selden  v.   Block.   90  Misc.   579. 

Wood-Working  Co.  v.  Bisgeier.  Ill  Mise.  346,  181  N.  153  N.  Y.  Supp.  980. 

Y.  Supp.  215;  Goldstein  Co.  v.  Naday  A  Fleischer,  113  Waiver  of  rfght  to  costs^— Young  v.  Woop.    160 

Misc.  ©6.  184  N.  Y.  Supp.  481.  App.  Div.  252.  145  N.  Y.  Supp.  535. 

§  1476.  Defendants  costs  of  course. 

The  defendant  is  entitled  to  costs,  of  course,  upon  the  rendering  of  final  judgment 
in  an  action  specified  in  the  last  preceding  section,  unless  the  plaintiff  is  entitled  to  costs 
as  therein  prescribed;  but  the  fact  that  in  any  action  a  plaintiff  is  not  entitled  to  costs 
by  reason  of  having  brought  the  action  in  a  court  of  jurisdiction  hi^er  than  that  in 
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which  it  might  have  been  brought  shall  not  entitle  the  defendant  to  costs.     (Original 
§  1437  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derlfstioil.— Code  dv.  proc.,  1 8229.   first  Mntenoe,  27  Miso.  120.  58  N.  Y.  Supp.  387:  Smith  v.  Bryant,  29 

•nd  la«t  tentenoe  of  code  oit.  proo.,  §  S228,  mibd.  5,  m  Miso.  664,  61  N.  T.  Supp.  943;  Lennon  ▼.  CbArig,  64 

addad  by  L.  1904.  eh.  667.  and  am.  by  L.  1910,  oh.  574.  Misc.  298.  105  N.  Y.  Supp.  917;  Landon  v.  Van  Ettan, 

L.  1914,  eh.  8a  L.  1916.  eh.  50.  without  chance  of  tub*  67  Hun  122.  10  N.  Y.  Supp.  802;  Safety  Steam  Qeaen- 

etanoe.     1 8229.  originally  revised  from  code  of  proc..  tor  Co.  v.  Dickion  Mfg.  Cb..  61  Hun  865, 16  N.  Y.  Supp. 

H305,  306.  32.                                                                                 ^^ 

In  gMMnL— Stems  v.  Titua,  114  Am>.  Div.  197.  99  Whcffe  oomplalni   tfsinlMed.— Sinslde   v.    Bnist. 

N.  Y.  Supp.  667;  People  v.  Neweomb.  75  Misc.  258,  136  66  App.  Div.  34. 72  N.  Y.'Supp.  922;  Weber  Bunke  Lange 

N.  Y.  Supp.  151;  Yamato  Trading  Co.  v.  Hoexter.  44  Coal  Co.  v.  Chellborg.  189  App.  Div.  602.   124  nTy. 

Hun  491;  Agar  v.  Tibbetts.  56  Hun  272,  9  N.  Y.  Supp.  Supp.  62;  Churohill  v.  Wagner,  23  Mioo.  696.  62  N.  Y. 

691.  Supp.  252;  Moore  v.  Moore,  32  Misc.  73,  66  K.  Y.  Supp. 

LMi  dmilM.— Streat  v.  Wolf.   132  App.   Div.  872,  171;  I^ungquist  v.  HartmeU.  54  Misc.  87,  104  N.  Y. 

117  N.  Y.  Supp.  449.  Supp.  408;  Rugen  v.  Collins.  8  Hun  384. 

Application. — Levene  v.    Hahaner.   62   App.   Div.  WiMre  oomplnint  »nd  conntwfililm  fltonrititril  — 

195.  70  N.  Y.  Supp.  913;  Walker  v.  Gardener,  8  Miso.  Qibbons  v.  Skinner.  160  App.  Div.  706,  136  N.  Y.  Supp. 

468,  29  N.  Y.  Supp.  669;  Eastern  Wood-Working  Co.  v.  820.          •#  '|   i 

Bimer.  Ill  Miso.  346,  181  N.  Y.  Supp.  215.  Fallare  to  serre  complaint. — Murthey  v.  Bui^ 

^ndgment  on   plendlnss. — Gallagner   v.    Surpless,  121  App.  Div.  400,  106  N.  Y.  Supp.  98. 

177  App.  Div.  793,  164  N.  Y.  Supp.  1060.  Wlien    defondMit    prevails.— Ladies    Union    Ben. 

Kccovery  of  less  than  «69.— Lynk  v.  Weaver.  128  Soo.  v.  Van  Natta,  96  App.  Div.  99.  88  N.  Y.  Supp.  1068; 

N.  Y.  171;  United  Press  v.  New  Yotk  Press  Co..  164  N.  Rohrs  v.  Rohrs.  72  Muc.  108.  130  N.  Y.  Supp.  1098; 

Y.  406.  414;  Mayor,  etc  v.  Best.  19  App.   Div.  68.  45  Linn  v.  Nassau  Eleetxio  R.  Co..  142  N.  Y.  Supp.  668. 

N.  Y.  Supp.  970;  Stacy  v.  Kniser.  172  App.  Div.  525.  Final  Jodgment.— Nat.  Wall-Paper  Co.  v.  Sserlip, 

158  N.  Y.  Supp.  799;  Goldstein  v.  Dollard.  175  App.  Div.  9  App.  Div.  206,  41  N.  Y.  Supp.  376. 
413,  161  N.  Y.  Supp.  901;  Biasee  v.  Town  of  Hornby, 

§  1476.  Defendant's  costs;  when  discretionaiy. 

Where,  in  an  action  against  two  or  more  defendants,  the  plaintiff  is  entitled  to  coats 
against  one  or  more,  but  not  against  all  of  them,  none  of  the  defendants  are  entitled  to 
costs,  of  course.  In  that  case,  oosts  may  be  a^^urded  in  the  discretion  of  the  court  to 
any  defendant  against  whcxn  the  plaintiff  is  not  entitled  to  costs,  where  he  did  not 
unite  in  an  answer,  and  was  not  united  in  interest,  with  a  defendant  against  whom  the 
plaintiff  is  entitled  to  costs.  (Original  §  1438  thus  renumbered  by  L.  1921,  ch.  199, 
in  effect  Oct.  1,  1921.) 

Hwlvation. — Code  dv.  proc..  {  8229.    First  sentence        AppMnnee    bj   fepante    attomnri. — Jsoobs    v. 

inoMed  in   separate  seoUon    (§  1437.    sate).     1 3229,  Feinstein.  133  App.  Div.  416,  117  N.  Y.  Supp.  823;  Rook 

originaUy  revised  from  code  of  proc..  §§  305.  306.  v.  Oerman-Ameriosn  Bank.  152  App.  Div.  263,  136  N. 

whgre  complaint  dlnmlsiftd  mb  to  one  defendants —  Y.  Supp.  1019:  Codding  v.  Soott,  1  Misa  4S6,  21  N.  Y. 

Koslowski  V.  Gomolski,  224  N.  Y.  510;  SohuUer  v.  Robi-  Supp.  473;  Olifiers  v.  Belmont.  15  Miso.  120.  36  N.  Y, 

son,  139  App.  Div.  97.  123  N.  Y.  Supp.  881;  Kelly  v.  Supp.  813;  Wolf  v.  Di  Lorenso.  22  Misc.  828.  49  N.  Y. 

St.  Miohsei's  Roman  Catholic  Church,  148  App.  Div.  Supp.  191;  Royoe  v.  Jones.  23  Hun  452;  Delaware,  Lack. 

767,  133  N.  Y.  Supp.  328;  Reade  v.  Halpin.  180  App.  A  Western  R.  Co.  v.  Burkard.  40  Hun  625:  Piekert  v. 

Div.  161.  167  N.  Y.  Supp.  482;  Bruck  v.  Lambeek.  63  Windeoker,  73  Hun  476.  26  N.  Y.  Supp.  487;  Lane  v. 

Misc.  186.  116  N.  Y.  Sum>.  784;  New  York  Elev.  R.  Co.  Van  Orden.  11  Abb.  N.  C.  228,  63  How.  Pr.  237;  MiOi- 

T.  McDsniel,  81  Hun  310;  Eastman  v.  Qray,  81  Hun  gan  v.  Robinson,  58  How.  Pr.  380. 
362.  30  N.  Y.  Simp.  895.  Dtfofoet    eoNspondent    serflnf    no    awwor. — 

f  Costs  as  condition  of  leave  to  one  defendant  to  Mehlenbaoker  v.  Mehlenbaoker,  77  Misc.  343.  186  N. 

diseontlniie.— Stevens  v.  Hush.  107  Misc.  353.  176  N.  Y.  Supp.  210. 
Y.   Supp.  602. 

§  1477.  When  costs  are  discretionAry. 

Except  as  prescribed  in  the  preceding  sections  of  this  article,  the  court,  upon  the  ren- 
dering of  a  final  judgment,  in  its  discretion,  may  award  costs  to  any  party  in  such  sum 
not  exceeding  the  total  amount  authorized  by  statute  as  to  the  court  shaU  seem  just. 
(Former  §  1439  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  192L) 

Derlfatton.— Code  dv.  proc.,  §3230,  as  am.  by  L.  lichtenstein,  28  App.  Div.  211, 60  N.  Y.  Supp.  900;  Lons- 

1900.  oh.  181,  without  chance  of  substance;  oziginaUy  dale  v.  Lonsdale,  41  App.  Div.  224,  58  N.  Y.  Supp.  632; 

revised  from  code  of  proc..  1806,  first  sentence.  Haaoall  v.  IGng,  64  App.  Div.  441.  66  N.  Y.  Supp.  1112; 

In  feneraL—Osbom  v.   Cardeca,   208  N.  Y.    131;  Biffin^i  v.  BUUncES.  73  App.  Div.  69,  76  N.  Y.  Supp.  628; 

bevens  v.  Centiml  Nat.  Bank.  168  N.  Y.  660;  Laridn  v.  Kelly  v.  St.  MioEael's  Roman  Catho&o  Church,  148  App. 

McNamee,  109  App.  Div.  884.  96  N.  Y.  Supp.  827;  Cle-  IMv.  767.  133  N.  Y.  Simp.  328;  ^  ~    " 

meat  v.  Intozioatin«  liquois,  eto..  62  Miso.  31,  114  N.  Misc.  11, 40  N.  Y.  Supp.  1123;  Ste^ 


Stevens  v.  Central  Nat.  Bank,  168^.  x.  oou;  ijanan  v.     jieuy  v.  st.  Mionaei's  Koman  uatnouo  unurcn,  iw  App. 

{28;  Carney  v.  Reilly,  18 
meat  v.  intozioaunc  iiKiuora,  eie.,  od  jniso.  ai,  ii«  in.  mjsc.  ii,  «um.  x.  C5upp.  iris;  Stevens  v,  Weiss.  25Mise. 
Y.   Supp.   761.  467.  66  N.  Y.  Supp.  662:  Paley  v.  Smith,  74  Misc.  660, 


CosM  discrettonary.— Van  Riper  v.  Poppenhausen,  132  N.  Y.  Supp.  152;  fioasee  v.  Halsey,  13  Hun  665; 

43  N.  Y.  68:  NeweU  v.  Wheeler.  48  N.  Y.  486;  Taybr  Bloch  v.  O'Brien,  23  Hun  82;  Couch  v.  MiUard.  41  Hun 

V.  Root,  48  N.  Y.  687;  Parker  v.  Laney.  58  N.  Y.  469;  212;  Fargo  v.  Hehnes,  43  Hun  17;  Kahn  v.  Schmidt,  S 

Chipman  v.  Montgomery.  63  N.  Y.  221;  Henington  v.  Hun  641.  82  N.  Y.  Supp.  33;  Carter  v.  Beekwith,  UN. 

Robertson.  71  N.  Y.  280;  Aikman  v.  Haisdl  98  N.  Y.  Y.  Supp.  170;  Garvey  v.  Owens,  12  N.  Y.  Supp.  349.  86 

186:  Osbom  v.  Cardeaa.  206  N.  Y.  131;  Barnes  v.  Mid-  St.  Rep.  133;  Munio  v.  Tousey,  13  N.  Y.  Supp.  81;  AMI 

land  R.  R.  Terminal  Co.,  218  N.  Y.  91;  Husted  v.  Van  v.  Bradner,  15  N.  Y.  Supp.  64,  39  St.  Rep.  6;  Weston  v. 

Ness,  1  App.  Div.  120,  36  N.  Y.  Supp.  1043;  Sabater  v.  Stoddaid.  16  N.  Y.  Supp.  606,  22  av.  Proc.  R^.  61; 

Sabater,  7  App.  Div.  70.  39  N.  Y.  Supp.  958;  Barker  v.  Ptatt  v.  Stiks,  17  How.  Pr.  211. 
Laney.  7  App.  Div.  352.  40  N.  Y.  Supp.  66;  Bickfoid  v.        Partial  eoiti.— City  of  New  York  v.  Empire  City 

Searles.  9  App.  Div.  158,  41  N.  Y.  Supp.  148:  Naylor  v.  Subway  Co.,  191  App.  Div.  603.  181  N.  Y.  Supp.  809. 
Colville,  20  App.  Div.  581,  47  N.  Y.  Supp.  287;  Kahn  v. 

§  1478.  Costs  whenriiotice  of  no  personal  claim  served. 

Where  a  personal  dahn  is  not  made  aijainst  a  defendant  and  a  notice  subscribed  by 
the  plaintiff's  attorney  setting  forth  the  general  object  of  the  action,  a  brief  description 


COSTS;  ALLOWANCES  {{  1479-1481 

roperty  affected  by  it,  if  it  aSectE  apecific  real  or  personal  property,  and  that  a 
claim  is  not  made  against  him,  is  served  with  the  eummons,  and  the  defendant 
I  unreasonably  defends  the  action,  costfl  may  be  awarded  against  liim,  (Former 
»ii8  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


pnw,,  1433.  H  UD.  by  L.  .  il4;  BIcIwt<U  i.  BuUvu,  17  Ano.  DIv.  628.  46  N.  Y. 
US.  without  Bhuic8  of  nibstuoe;  an^iuUy  Buni.  S30:  Buierv.  BurtoQ.  87  Bmrb.  *S6:  Wohtmui  t. 
n  oodi  of  pRK.,  1 131.  G<rir.  IB  dv.  Pmc.  Rap.  X;  O'lUm*.  Bnqihy.  34  How. 

r  DBnuouUa  dstaUc—Wert  End  3*v.      Pr.  370. 
V.  UiTSr.  4  App.  Di7.  fllS,  30  N.  Y.  Supp. 

9.  Costs,  when  several  actions  are  brought  Instead  at  one. 

two  or  more  actions  are  brought  against  parties  severally  liable  upon  the  same 
nstrument,  including  the  parties  to  a  bill  of  exchange  or  a  promissoty  note,  or 
!  for  the  same  cause  of  action,  against  persons  who  might  have  been  joined  as 
ts  in  one  action,  costa,  other  than  disbursements,  cannot  be  recorerad,  upon 
judgment,  by  the  pl^ntiff,  in  more  than  one  action,  which  shall  be  at  Ids  elec- 
it  this  prohibition  does  not  apply  to  a  case  where  the  plaintiff  joins  as  defend- 
ach  action  brot^ht  all  the  persons  liable  not  previously  sued,  who,  with  roason- 
snce,  can  be  found  within  the  state;  or,  if  the  action  is  brought  in  the  city  court 
ty  of  New  York,  or  a  county  court  within  the  city  or  county,  as  the  case  may 
e  the  court  is  located.  (Former  S  1441  thus  renumbered  by  L.  1921,  ch.  199, 
Oct.  1,  1921.) 

n. — Coda  dv.  pn».,  |S231,  M  am.  by  L.  Sln^  bill  of  Baata.— MooabiuEUH  v.  Kaufoun,  7 

40,  without  chaiwe  ot  aubatanoa;  luisiiuUy  App.  Oiv.  380.  40  N.  Y.  Bupp,  2lSt  lityin  V.  Haag,  IS 

a  wde  oi  pno.,  1306,  bat  scateooe.  Hiui  280;  Quin  v.  Bowa,  II  Abb.  N.  C.  115:  Pratt  «. 

■r   WCtton.— Mooilifueer    v.    Kaufman.    7  AUan.  K  Sow.  Pr.  4S0. 
no.  40  N.  Y.  Bum-  213. 

>.  Costs  upon  severance  of  action. 

plaintiff  elects  to  continue  an  action  after  severance  and  judgment  upon  a  part 
tim,  his  right  to  costs  upon  the  judgment  is  the  same  as  if  it  was  taken  in  an 
ought  for  only  that  part  of  the  claim.  If  the  plaintiff  doe»  not  elect  to  continue 
n,  coats  must  be  awarded  as  upon  final  judgment  in  any  other  case.  (Original 
US  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

a. — Coda  ore.  pioe..   |511,   u  un.    by  L.  OMte.— Walih  t.  Empira  Brisk  A  Supidy  Co.,  BO 

2,  laat  two  aeatanaaa  broadanad  to  aorar  any  App.  Div.  fOS,  SO  H.  Y.  i£mp.  038:  Waita  v.  lEal^b« 

HUM*,    t  Oil,  «rldi>ally  i«vlMd  from  oods  of  Co.,  OB  Hud  S28, 12  N.  Y.  Supp.  lOOO. 
1,   laat  parapapb' 

..  Costs  in  case  of  transfer  of  cause  of  action. 

an  action  is  l>rol^ht  in  the  name  of  another  by  a  transferee  of  the  cause  of 
:  by  the  other  person  who  is  beneficially  interested  therein;  or  ^ere,  after  the 
ement  of  an  action,  the  cause  of  action  becomes,  by  transfer  or  otherwise,  the 
of  a  person  not  a  party  to  the  action;  the  transferee,  or  other  person  so  interested, 
or  costs  in  the  like  cases,  and  to  the  same  extent  as  if  he  was  t^e  plaintiff;  and, 
its  are  awarded  against  the  plaintiff,  tiie  court,  by  order,  may  direct  the  person 
to  pay  them.  Except  in  a  case  where  he  could  not  have  been  lawfully  directed 
wts  pereonally  if  he  bad  been  a  party,  his  disobedience  to  the  order  is  a  con- 
court.  But  tJiis  section  does  not  apply  to  a  case  where  the  person  so  beneficially 
1  is  tiie  attorney  or  counad  for  the  pl^ntjff,  if  his  wdy  beoefieial  intczeet  con- 
ri{^t  to  a  portion  <rf  tiie  sum  or  property  recovered,  as  compensation  for  his 
n  tiie  action.  (Original  §  1443  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
.921.) 


U-Godc  liT.  inBj,  I S247,  wiUwBt  diuyn 
ofUnaDy  rannd  trma  oooa  of  dtoo.,  1 33li 
A.  loTw.  1. 1 44. 


-BiMOok  V.   Toak,    133    App.    DIt.  Watklna,  OS  N.  Y.  aMTthoni  v.  Baard,  139  N.  Y,  483: 

Y.  Sun.  TOO:  NaUaau  t.  Qrotli,  UO  App.  Ffetaoo  t.  CSaik,  110  App.  Div.  MS,  101  N.  Y.  Supp. 

10  N.  Y.  Snpp.  elS.  7IS;  NalUvu)  ▼.  Oroth.  12S  App.  Div.  444.  110  N.  f. 

toB.— Droaia  v.  Butar.  77  App.  Dtr.  78,  Bon.  013;  Fradaiiak  t.  Ntrar.  iS  Hon  417;  MoCarthy 

pp.  SB;  Moon  t.  VolcuiKo  ForlUwl  Cvoant  ▼.  Wrifht.  SO  Hud  387,  10  N.  Y.  Supp.  S34,  atld.,  IZS 

-   "^   "■   140  N.  T.  Supp.  BO;  Hufle  ».  N.  Y.  TO;  Thorn  T.  Beard,  71  Hnn  ift  24  jj.  Y.  Bupp. 

'-  -^  Co.,  IM  Aps.  DiT.  OTS,  431,  *«d.,  139  N.  Y.  482:  Hstnwolitan  A.  A  M.  Co.  v. 

r.  Qiiino,  liMlao.  01.  33  GoDdenou^,  18  N.  Y.  Supp.  313. 

Cooaart  Co.  *.  Bptny,  08  Aetton   kr    Mb*ri    InulaM    without    authority.-^ 

.  .^  affd..  130  N.  y.  7SS.  BvdE  r.  Karr,  S7  App.  Dir.  1,  83  N.  Y.  Supp.  10S7. 

r.  CiMts  Shirt  Shop,  187  App.  inlfnnwat   M  coUaMtaL— Waloott  v.   Baioomb. 

I.  03S.  31  H.Y.  110;  Pack  t.  Ycrk,  70  N.  Y.  Ul;  Samuels  v. 


CIVIL  PRACTICE  ACT 


Anatin  Fin  lu.  Co.,  17E  App.  Dlv.  396, 103  N.  Y.  Supp.  Fnrtloe.— Ohunbai  t.  Buob,  163  App.  DIt.   IM. 

gOl.  138  N.  Y.  Sum.  337. 

AMlnwuBt  or  iDdnneat.— Tockar  v.  Qilmui,  SB  (^ntonpt  fa>  dliokadlaiMe  of  order.— Bxcdi  v. 

Hun  Ift.  11  N.  Y.  3upp.  66S,  affd..  125  N.  Y.  714.  AoooiBted  FHluicg  Boaldnc  Co..  Inn.,  02  Mik.  tSO, 

AttMbmcnt.— RomJnctaii  Papor  Co.  V.  O'Dou^arlr.  IM  N.  Y.  Suk>,  163. 

ee  N.  Y.  see.  oDi.  32  huq  2se. 

§  1482.  Interlocutory  costs  upon  issue  of  law. 

(Original  §  1444  thus  renumbered  by  L.  1921,  ch.  199,  repealed  by  L.  1921,  ch.  372,  in. 
effect  Oct.  1,  1921.)     Repeal  effected  to  confonn  to  tulea  of  civil  practice,  106-111. 

g  1483.  Costs,  where  plaintiff  and  defendant  recover  up<Mi  separate  issnes. 

In  an  action  wherein  the  plaintiff  is  entitled  to  coste  as  of  course,  wherein  the  com- 
plaint sets  forth  separately  two  or  more  causes  of  action  upon  which  issues  of  fact  are 
joined,  if  the  plaintiff  recovers  upon  one  or  more  of  the  issues  and  the  defendant  upon 
the  other  or  others,  each  party  is  entitled  to  coste  against  the  adverse  party,  unless  it 
is  certified  that  the  substantial  cause  of  action  was  the  same  upon  each  issue;  in  which 
case,  the  plaintiff  only  is  entitled  to  coste.  Costs  to  which  a  party  is  so  entitled  must 
be  includwl  in  the  final  judgment  by  adding  them  to  or  offsetting  tiiem  against  the  sum 
awarded  to  the  prevailing  party;  or  otherwise,  as  the  case  requires.  This  section  doee. 
not  entitle  a  plaintiff  to  costs  in  a  case  where  he  would  not  otherwise  be  entitled  to 
costs.     (Original  §  1445  thus  renumbered  by  L.  192J,  ch.  199,  in  effect  Oct.  1,  1921.) 


V.  New  York  T*l»- 
I.  Y.  Supp.  SIS. 
r.  Kauiinwi,  7  App. 
OQE  V.  Neyi  York  Tele- 
[.  Y.  Bupp.  S19. 
ritlMt  lliitr.— L»w  V. 
City  of  UCin,  71  Hun 
ion  V.  Abedy,  30  N.  Y. 


App.  UiT.  313,  38  N.  r.  Supp.  2BS;  Nellina 
Mia-  Co.,  IS  App.  Div.  116,  44  S.  Y.  Bupp. 
T  V.  Jolly,  30  Him  224,  Jtd.,  OS  N.  Y.  Ml); 
1.  Dalads.  36  Hun  44;  Kilbura  v    Lows.  37 


Hud  237:  Bluhfidd  t.  Kufaflsld,  41  Hun  240i  Grader 
V.  Cobb,  42  Hun  leCi  Dunot  t.  Abawboth,  43  Hub  16, 
1  N.  ¥.  Bupp.  S38;  MoCvtby  v.  Innu^  eiHun  M«,  15 
N.  Y.  Suim.  S5S:  Buru  v.  D.,  L.  A  W.  R.  Co^  03  Hun 

le.  17  N.  Y.  Su»p^281,  mod.,  13fi  N.  Y.  38S;  Bniwnlna 


Sq>.  207:  Bsed  v.  Batlea,  S  N.  Y.  8uh>.  708,  22  Abb. 
—Cook  ».  CMla,  87  N.  C.  89;  Eott  v.  IntornslioaiU  Ry.  Co.,  186  App.  Div. 
MS;  Gnrtr  y.  Mayor,     IBI,  172  N.  Y.  Supp.  721. 

.  aie,  121^.  Y.  Supp.         Bmtnali  cait»  (o  abide  nent.— Taylor  t.   New 
82  App.  Div.  730,  170     York  Ute  lot.  Co.,  148  App.  tMv.  SIS,  133  N.  Y.  Supp. 
Y.  MGt.  Bav.  &  Loan     748. 
pp.  IS;  Barlow  v.  Bar-         OffMt  In  Onkl  jDdniaat.— Crown  v.  GoldMeln  Co., 

182  App,  Div.  730,  17(51*.  Y.  Bupp.  147. 
Newell  iTniverail  MiU         rraeUra.— Reilly  v.  Lea,  8fi  Baa,  316,  32  N.  Y.  Buk). 
uroa  V.  D.,  L.  A  W.  R.     076.  aOd.,   11   N.   Y.  691. 
V.  Matropolitan  lite 

§  1484.  Costs  in  new  action  after  discontinuance  in  inferior  court  npoa  ansrer 
of  title. 

Where  an  action  brought  before  a  justice  of  the  peace,  or  in  the  municipal  court  of 
the  city  of  New  York  or  a  justice's  court  of  a  city,  has  been  discontinued,  as  prescribed 
by  law,  upon  the  delivery  of  an  answer  showing  that  title  to  real  property  will  come  in 
question,  and  a  new  action  for  the  same  cause  has  liecn  commenced  in  the  proper  court, 
the  party  in  whose  favor  final  judgment  is  rendered  in  the  new  action  is  entitled  to  costs; 
except  tiiat,  where  final  judgment  is  rendered  therein  in  favor  of  the  defendant  upon 
the  trial  of  an  issue  of  fact,  the  plaintiff  is  entitled  to  costs,  unless  it  is  certified  tiiat  the 
title  to  real  property  came  in  question  on  the  trial.  (Original  S  1446  thus  renumbered 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DaifWOMi.— Cod*  d«.  proe.,  13330.  irithont  duuce  OartUrate  M  to  dtla.— Taylor  T.  Wriaht,  36  Am. 
of  aubMaoM:  oci^aally  reviaed  from  oode  of  pno..  161.     Div.SeS,  55M.  Y.  Bupp.  761. 

Id  EeDenI-~S>UDderB  v.  GoldUirite.  41  ft.  Y.  342;         '-KM  oT  an  biM  at  (Mt.''-'»:haffer  v. 


r,  48  N.  Y.  636;  Galea  v.  Canfietd,     Am,  Div.  487,  87  N.Y.  Supp.  411. 
.,».. Where  Mil  *y  refWea.— Raabe 


V.  aobaSsr.  110 


32  Hun  293.  #ben  Mil  ky  raftrea.— Raabe  *.  Squier.  148  N.  T. 

81;  Woodv.  l*ry,  134  N.  Y.  183. 

§  1486.  Costs  upon  new  trial  ordered  by  reason  of  failure  to  file  decision  on 
time. 

If,  after  the  trial  by  the  court  of  an  issue  of  fact,  the  decision  of  the  court  is  not  filed 
within  the  tone  required  and  an  order  for  a  new  trial  is  made,  or  a  contingent  order  for 
a  new  trial  becomes  absolute,  the  costs  of  the  former  trial  abide  the  event.  (Ori^nal 
S  1447  thus  renumbered  by  L.  1921,  ch.  199;  am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1, 
1921.) 

DBflTatiaB^-<;ode  av.  proe.,  |  lOia  lait  KBteoea,         Tbe  amODdmBOt  of  L.  1921.  cb.  372  made  to  oonfonn 
witboul  Stance  of  nibetanoe.     (  1010.  onoiiuJIy  leviaed     b>  rula  of  oivil  practioe,  106-111. 
froto  code  ol  proa.,  |  268.  in  part. 


part*  matloii.— Edlahon  t.  Durvw.  11  Hun  fl07; 
J n u  n —  p,_  50,  u  ^1*.  N.  S.  412. 
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DiscretioQaiy  motion  costs. 

m  a  motion  in  an  action,  where  the  coate  thereof  are  not  specially  regulated 
or  upon  a  reference  to  ascertain  the  damages  sustained  by  reason  of  an  ia-  • 
to  approve  an  undertaking  or  the  sureties  thereof,  or  to  malce  an  examination 
or  to  appoint  an  appraiser,  receiver  or  trustee,  or  to  take  an  account,  or  to 
ny  question  of  fact  arising  at  any  stage  of  the  action  except  upon  the  plead- 
le  awarded,  either  absolutely  or  to  abide  the  event  of  the  action,  or  of  the 
>  any  party,  in  the  discretion  of  the  court  or  judge.  (Oripnal  §  1448  thus 
by  L.  IMl,  ch.  199,  in  effect  Oct.  1,  1921.J 

-Code  dv.  proo.,  f  3236.  without  chuge  N.  Y.  Supp.  GM;  Ftoa  t.  Cliaton  R«Uy  Co,,  105  Mi*e. 
iciuDy  TertoHl  ham  eoit  of  pUK..  I  31S;  SIS;  SuvSn  v.  Unlud  StktM  RiMitr  A  Q.  Co.,  1S2  N.  Y. 
y  IS.  Suro. 

m  or  upon  a  nfsnnn.  C.  P.  A..'h  iSm,     LoDcbuo  v.  Qnm'M  Hov. 

Mtion.  low  mUwUd.  Id..  1 1S20.  MbtlDn  far  MMattoa  ■aUut  «•■««■— Bnxig  i 

-MoCoun  T.  N.  Y.  C.  A  H.  k  S.  K.  Co..  M  O'Donnell.  71  Huo.  £30,  130  KTy.  Bun>.  SOS. 

IdinBton  V.  Hsrburnr,  77  Mbo.  311;  137  MoUta  tor  ntw  Mal.~M>Uar  v.  Bush.  W  Anp.  Dir. 

>:  J«i«  V.  Cook.  11  Bun  3S0.  117.  SI  N.  Y.  Supp.  4SS;  HwUqr  7.  PMhoal,  2t  N.  Y;  Bnpp. 

"                '.  JoEm.  70  MUo.  837,  127  803. 

.■_„__     ..      ,        «,  ,_    gQj,Jg,_    40 

.   RooHvalt.   IM 
App.  IHt.  M3,  Ul  N.  Y.  Bupp.  331. 

Costs  on  application  for  judgment  on  pleading  as  frivolous, 
upon  a  motion,  may  be  awarded  upon  an  application  tot  judgment  on  a 
frivoloua.    (Original  §  1449  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 

.) 

-Code  civ.  proa.,  f  S37.  u  am.  by  L.  obange  of  lubataDoe.  1 837,  originaUy  rerioed  Cnim  ooda 
L.   1370,  <iJi.  542,  iHt  KUitanoe,  without     orpiw.,  t  217. 

Costs  where  scandalous  matter  is  stricken  out  on  motion. 

andalous  matter  is  stricken  from  a  pleading  on  motion,  the  attorney  whose 
scribed  to  the  pleading  may  be  directed  to  pay  the  costs  of  the  motion,  and 

0  pay  them  may  be  punished  as  a  contempt  of  the  court.  (Original  §  1450 
aered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

-Coded*,  pmo.,  |64S,  aiam.byL.lS77.      |MG.  ori«inaUr  reviaed  riom  coda  ol  proo..  I  100.  Ent 
lUnea,  without  idiuca  odubetuiu.    The     aantenM. 
ioohided  undo-  "pleodinci."  (  2<I,  ante. 

Ihe  foregoing  sections  limited. 

□ing  sections  of  this  article  do  not  affect  the  recovery  of  costs  upon  an  appeal. 

1451  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

-Code  SIT.  profl.,  t  3237,  without  nhus* . 

Costs  upon  appeal  from  final  judgment. 

appeal  from  the  fin&I  judgment  in  an  action,  the  recovery  of  costs  ia  r^ulated 

action  wherein  plaintiff  is  entitled  to  coats  as  of  course,  the  respondent  is 
costs  upon  the  afSimance,  and  the  appellant  upon  the  revereal,  of  the  judg- 
led  from;  except  that,  where  a  new  trial  is  directed,  costs  may  be  awarded 
rty,  absolutely  or  to  abide  the  event,  in  the  discretion  of  the  court, 
ry  other  action,  and  also  where  the  final  judgment  appealed  from  is  affirmed 

1  reversed  in  part,  costs  may  be  awarded  in  like  manner,  in  the  discretion  of 
(Oripnal  §  1452  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

-Coda  dv.  pno..  f  3238,  without  ehann 

idnally  ravbad  from  node  of  proo..  i  306.      — ., ...  .  , ^r- 

Ooata  to  abide  tka  n«iL— Murtha  v.  CuHey,  (,. 

-Amount  of  ooeta  upon   appeal   (o  the  N.  Y.  35B;  Belt  v.  American  Ceal.  Ing.  Co.,  33  App.  Div. 

I  appellate  (UTivoD,  C.  P.  A..  (  ISOB:  upon  23B,  63  M.  Y.  Supp.  363^  Bermit  v.  fEmpKm,  61  Miwr.  611. 

ruri  ot  anieala,  Id..  |  1610;  diabunemsnu  113  N.  Y.  Supp.  1066;  Younc  v.  tncabbe.  S3  Mbo.  ITS. 

.,  Id..  1 1S18.  IM  N.  Y.  Supp.  400;  Dob«k  V.  AuMio  Amerioin  Bteam- 

-Wllfiun  V.  ntibuih,  37  N.  Y.  444;  ship  Co.,  S3  Miso.  641.  14S  N.  Y.  Supp.  386:  Dunat  v. 

nben.  SC  N.  Y.  42;  SheHdan  t.  HoushKn,  Abendnith,  4S  Haa  IS.  1  N.  Y.  Supp.  MS. 

btMT  T.  Wbaelar.  170  N.  Y.  132;  D^eld  AUawanaa  of  Mtvrt  tf  apoMb.— Fulton  v.  KruU,  lAI 

attMd,  41  App.  Div.  24,  SB  N.  Y.  Supp.  App.  Div.  142. 135  N.  Y.  Supp.  432. 

.  Riehar^  90  Hun  346;  Da  I^noey  v.  OMt  aotMl  aaMitOr   M   admlnlitntori — Den- 

un  TO,  27  N.  Y.  Supp.  1110:  Hcket  v.  jamin  t.  Ver  Nooy.  108  X.  Y.  578.  affc  36  App.  Div.  681, 

L  SOS;  Daffy  t.  Duncan,  33  Barb.  687.  65  N.  Y.  Bnpp.  796. 
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Cotts  diacretfoiuiry.— Ohipman  v.  Montgomeiy,  63  Kinn.  130  App.  Viv.  766,  124  N.  Y.  Supp.  560;  People 
N.  Y.  221;  People  v.  McDonald,  60  N.  Y.  362;  M'Moran  .  v.  Smith,  13  Hun  227;  People  y.  Keator,  36  Hun  592; 
V.  Lange,  26  App.  Div.  11,  48  N.  Y.  Supp.  100;  Matter  of     People  v.  Carter,  46  Hun  444. 

§  1491.  Costs  upon  appeal  from  interlocutory  judgment  or  order. 

Upon  an  appeal  from  an  interlocutoiy  judgment  or  an  order  in  an  action,  costs  are  in 
the  discretion  of  the  court,  and  may  be  awarded  absolutely,  or  to  abide  the  event,  except 
as  follows: 

1.  Where  the  appeal  is  taken  from  an  order  granting  or  refusing  a  new  trial,  and  the 
decision  upon  the  appeal  refuses  a  new  trial,  the  respondent  is  entitled,  of  course,  to  the 
costs  of  the  appeal. 

2.  Where  an  appeal  is  taken  frcHn  an  order,  refusing  a  new  trial,  and  an  appeal  is  also 
taken  from  the  judgment  rendered  upon  the  trial,  neither  party  is  entitl^ed  to  the  costs 
of  the  appeal  from  the  order.  (Original  §  1453  thus  renmnbered  by  L.  1921,  ch.  199,  in 
effect  Oct.  1,  1921.) 

Derlffttioii.— Code  dv.  proc.,  1 3280,  without  ohanse: 
originally  revised  from  code  of  proo.,  §  306,  in  part,  and 
ft  316. 

.AppUeatloii. — ^People  ez  reL  Smith  v.  Tax  Commia- 
sionere,  101  N.  Y.  651:  Matter  of  Piyor,  67  App.  Div.  316, 
73  N.  Y.  Supp.  961;  Matter  of  Van  Dueen,  132  App.  Dir. 
602, 116  N.  Y.  Supp.  016:  People  ez  reL  Conetery  Aagn.  y. 
Pratt.  66  Hun  578.  21  N.  Y.  Supp.!853.  a£Fd..  138  N.  Y. 


655{  People  ez  reL  Ferry  Co.  v.  Packer,  00  Hun  253,  36 
N.  Y.  Supp.  803;  Rrrthmann  v.  ThompeoD  Brotfaeia, 
103  App.  DTv.  604,  184  N.  Y.  Supp.  505. 

eraer  rcAuiiag  turn  trial. — dyme  ▼.  Mayor,  etc..  oC 
New  York,  105  n7Y.  153;  Garrett  y.  Wood.  61  App.  Div. 
203,  70  N.  Y.  Supp.  858;  Street  v.  MoLoughGnTM  Miao. 
165, 72  N.  Y.  Supp.  1061;  Molntyre  v.  German  Say.  Bank, 
50  Hon  586. 13  N.  Y.  Supp.  674. 


§  1492.  Costs  in  a  special  proceeding  in  a  court  of  record. 

Costs  in  a  special  proceeding  instituted  in  a  court  of  record  or  upon  an  appeal  in  a 
special  proceeding  taken  to  a  court  of  record,  where  the  costs  thereof  are  not  specially 
regulated  in  this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  the  court,  at 
the  rates  allowed  for  similar  services  in  an  action  brought  in  the  same  court  or  an  appeal 
from  a  judgment  taken  to  the  same  court,  and  in  like  manner.  (Original  §  1454  thus 
renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

]>ertT»tloii.— Code  dy.  proo.,  ft  8240,  as  am^  by  L.  1881,  Matter  of  Simpeon,  26  Hun  450;  Cole  y.  TeipenninK,  20 

eh.  122,  without  change;  oziginaily  reviaed  from  L.  1864,  Hun  111;  Wadl^  y.  Dayie,  38  Hun    186;  Souhami  y. 

oh.  270.  ft  3,  first  clause.  Brownstone.  108  Miso.  382.  177  N.  Y.  Supp.  720. 

Befcrenees.— <7o0t8  limited  on  appUoation  for  peremp-  In  eondonuiatloii. — Matter  of  C^ty  of  Brooklyn.  148 


Lpp.  jJiy.  i:».  47  IN.  X.  supp. 

130  Ai».  Diy.  350,  365.  114  N.  Y.  Supp.  576.  affd.,  105 
N.  Y.  573;  Matter  of  Bradley,  145  App.  Diy.  40. 120  N.  Y. 


Supp.  460;  Matter  of  State  of  New  York._162  App._Diy. 


nary  prooeedinAS  to  dispossess.    Id.,   ft  1481;   costs  in 

prooeedings  to  cusooyer  the  death  of  a  tenant  for  life,  real 

property  1.,  ft  584;  costs  allowed  in  proceedings  to  foreclose 

mortgage  by  adyertisement.  Id.,  ft  554;  costs  to  jud^^ent  633,~137  N.  Y.  Supp.  485;  Matter  of  Saw  Mill  Riyer  Boad, 

creditor  or  judgment  debtor  in  supplementary  proceed-  152  App.  Diy.  788, 137  N.  Y.  Supp.  825;  Matter  of  School 

intt.  C.  P.  A..  ftftSOS.  804.  Street,  162  App.  Diy.  158.  147  N/Y.  Supp.  105;  Matter  of 

Dbcretloii  of  eonrt.— Ward  y.  Ward.  67  App.  Diy.  Catskill  Aqueduct,  etc.,  62  Miao.  324. 116  N.  Y.  Supp.  640; 

121.  73  N.  Y.  Supp.  450.  Matter  of  Boaid  of  Water  Supply.  62  Miso.  326. 116N.  Y. 

Appllcmtlon.— People  y.  City  Bank  of  Rochester,  06  Supp.  642;  Matter  of  People  of  State  of  New  York.  70 

N.  Y.  32;  Matter  of  Cortland  R.  Co..  08  N.  Y.  336;  Matter  Misc.  72, 128  N.  Y.  Supp.  20;  Matter  of  City  of  New  York* 

of  Holden.  126  N.  Y.  580;  Matter  of  Taxpayers  of  Platts-  06  Miso.  42.  160  N.  YT  Supp.  0. 

burgh,  157  N.  Y.  78;  Matter  of  Maxwell,  218  N.  Y.  88;  HabcM  eorpos. — ^People  ex  rel.  Curtis  y.  Kklney,  225 

Matter  of  Grade-Crossing  Comrs..  17  App.  Diy.  56,  44  N.  Y.  200. 

N.  Y.  Supp.  844;  Matter  of  Grade-Crossmg  Comzs.,  20  Froeeedlng  to  Iaf  out  li||diw»y. — ^Matter  of  Peter- 

App.  Diy.  271.  46  N.  Y.  Supp.  1070;  Matter  of  Teese,  32  son,  04  App/Div.  143,  87  N/Y.  Supp.  1014;  Matter  of 

App,  Div.  46.  52  N.  Y.  Supp.  617;  Matter  of  Town  of  Terry,  67  Misc.  514. 123  N.  Y.  Supp.  258. 

Hempstead,  36  App.  Diy.  321,  55  N.  Y.  Supp.  345.  affd..  Eevocfttfon  Hqaor  tai  oertfiieftte.— Matter  of  Sey- 

160  N.  Y.  685;  People  ex  rel.  Hall  v.  Board  of  Town  mour,  47  App.  Div.  320,  62  N.  Y.  Supp.  25;  Matter  of 

Auditors.  42  App.  Div.  250.  50  N.  Y.  Supp.  10;  Matter  Johnson.  18  Misc.  408,  42  N.  Y.  Supp.  1074;  Matter  of 

of  Bl^  v.  Village  of  Hamburg,  84  App.  Div.  23.  82  N.  Y.  Lyman.  26  Misc.  300,  56  N.  Y.  Supp.  1020;  Matter  of 

SuMK  35;  Farley  v.  Sixteen  Bottles  Champagne.  153  App.  Lyman,  28  Misc.  408.  50  N.  Y.  068;  Matter  of  Loper,  32 

Div.  502.  138  N.  Y.  Supp.  276;  Lauria  v.  Capobianco.  30  Misc.  534,  67  N.  Y.  Supp.  320;  Matter  of  Young,  66  Misc. 

Mise.  441,  80  N.  Y.  Supp.  203;  Matter  of  Mankowsky,  40  216, 122  N.  Y.  Supp.  1 116. 

Miso.  606,  00  N.  Y.  Supp.  1068;  Hallock  v.  Bacon,  64  Hun  Tta  asflessments.— Matter  of  Babcock.  86  App.  Diy. 

00,  10  N.  Y.  Supp.  01;  Vaughn  v.  Strong.  66  Hun  278,  21  563,  83  N.  Y.  Supp.  1020:  People  ex  rel.  Cemetery  Ann.  v. 

N.  Y.  Supp.  164;  Matter  of  Lima.  etc..  Ry.  Co..  68  Hun  Pratt,  66  Hun  578.  21  N.  Y.  Supp.  863.  affd.,  138  N.  Y. 

262,  22  N.  Y.  Supp.  067;  Matter  of  South  Market  St.,  80  655. 

Hun  246, 20  N.  Y.  Supp.  1030;  Homellsville  Elec.  Ry.  Co.,  Eitn  allowftiice.— Matter  of  People  of  Stote  of  New 

y.  N.  Y.  L.  E.  ft  W.  R.  Co..  83  Hun  407,  31  N.  Y.  Supp.  York,  70  Misc.  72,  128  N.  Y.  Supp.  20;  Syracuse  Savings 

745;  Erie  County  v.  Fridenberg,  161  N.  Y.  Supp.  401;  Bank  v.  Stokes,  71  Misc.  608, 130N.  Y.  Supp.  506. 
Pitta  y.  Prancb,  163  App.  Div.  787.  140  N.  Y.  Supp.  271; 


§  1493.  Costs  or  fees  where  party  prosecutes  or  defends  as  poor  person. 

A  person  admitted  to  prosecute  as  a  poor  person  may  prosecute  his  action  without 
paying  fees  to  any  oificer.  If  judgment  is  rendered  against  him  or  his  complaint  is  dis- 
missed, costs  shall  not  be  awaided  against  him. 

Where  costs  are  awarded  in  favor  of  a  person  who  has  been  admitted  to  prosecute  or 
defend  as  a  poor  person,  they  must  be  paid  over  to  his  attorney  when  collected  from  the 
adverse  party,  and  distributed  among  the  attorneys  and  counsel  assigned  to  the  poor 
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person,  as  the  court  directs.    (Original  §  1455  thus  renumbered  by  L.  1921,  ch.  199,  in 
effect  Oct.  1,  1921.) 

Derlv»tfoiu— Code  ||  461.  467.   The  matter  omitted  ia  inoluded  under  "parties  "  (|  107,  ante).    S  461,  oricinally 
~  from  R.  8..  pt.  8,  ch.  8,  tit.  1,  i  4. 


§  1494.  Costs  against  the  state;  how  paid. 

Where  costs  are  awarded  against  the  people  of  the  state  in  an  action  or  a  special  pro- 
ceeding brought  by  a  public  officer,  pursuant  to  any  provision  of  law,  and  the  proceedings 
have  not  been  stayed  by  appeal  or  oth.erwise,  the  comptroller  must  draw  his  warrant 
upon  the  treasurer,  for  the  payment  of  the  costs,  out  of  any  money  in  the  treasury 
appropriated  for  that  purpose,  upon  the  production  to  'him  of  an  exemplified  copy  of  the 
judgment  or  order  awarding  the  costs,  and,  where  the  amount  is  not  fixed  thereby,  of  a 
taxed  bill  of  costs;  accompanied,  in  dther  case,  with  a  certificate  of  the  attorney-general 
to  the  effect  that  the  action  or  special  prooeeding  was  brouglit  pursuant  to  law.  The 
fees  of  the  clerk  for  the  exemplified  copy  must  be  certified  thereupon  by  him  and  in- 
cluded in  the  warrant.  (Original  §  1456  thus  r^umbered  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 

UnlfBtton.— Code  dr.  pioc.,  f  3341,  without  ohaage;  Famo  v.  Roeeadale.  76  Hun  112, 27  N.  Y.  Bupp.  825,  affd., 
orisinaUy  revised  from  R.  S.,  pt.  3.  ch.  8,  tit.  17. 1 14.  142  N.  Y.  670. 

AclloB  for  TlelAtton  of  gsine  law.— People  ex  roL        Actton  to  Nglstor  tltl0.~^amieeon  4  Bond  Co.  v. 

Reynolds,  160  App.  Div.  107,  154  N.  Y.  Bupp.  836. 

§  1496.  Costs  where  action  brought  by  people  on  relation  of  private  person. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the  state,  upon  the  relation 
of  a  private  corporation  or  individual,  a  judgment  awarding  costs  to  the  defendant  must 
award  them  against  the  relator  in  the  first  instance;  said  against  the  people,  only  in  case 
an  execution  issued  thereupon  against  the  property  of  the  relator  is  returned  unsatisfied. 
(Original  §  1457  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DerlvBtioii. — Code  dv.  proo.,  |  3242,  appficable  now  tao  Wftrrmnto. — ^People  ez  rel.  Furman  v.  Ciute.  52 
only  to  aotione  K>eeified  in  eode  eiv.  proo.,  ft  1086,  made  of     N.  V.  576. 

imeral  appUoatioii.    ft  3242,  orisinally  revieed  from  code         AetfoB  t&r  Tftolatfon  of  game  Iaw. — ^People  v.  Alden, 
of  proo.,  ft  319,  eeoond  Mntenee.  112  N.  Y.  117:  People  ex  ref.  Farco  y.  RoaMidale,  76 

Hun  112.  27  N.  Y.  Supp.  825,  a£Fd.,  142  N.  Y.  670. 

§  1496.  Costs  in  action  or  proceeding  brought  by  people  for  benefit  of  munic- 
ipaUty. 

In  an  action  or  a  special  proceeding  brought  in  the  name  of  the  people  of  the  state  to 
recover  money  or  property,  or  to  establish  a  right  or  claim,  for  the  benefit  of  a  county, 
dty,  town  or  village,  costs  shall  not  be  awarded  against  the  people;  but,  where  they  are 
awiuded  to  the  defendant,  they  must  be  awarded  against  the  body  for  whose  benefit  the 
action  or  special  proceeding  was  brought.  (Original  §  1458  thus  renumbered  by  L. 
1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DCTimtfoii. — Code  ft  3243,  without  ohange;  originally  Action  for  sale  of  adullermled  milk. — ^People  v. 
reriied  from  eode  ol  proo.,  ft  32a  Hodnet.  81  Hun  137,  SO  N.  Y.  Supp.  735. 

§  1497.  Costs  in  action  against  a  school  officer  or  supervisor. 

Costs  cannot  be  awarded  to  the  plaintiff  in  an  action  against  a  school  ojficer  or  a  super- 
visor, on  account  of  an  act  performed  by  him  by  virtue  of  or  under  color  of  his  office, 
or  on  account  of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon  him  by  law, 
where  his  act,  refusal  or  omission  might  have  been  the  subject  of  an  appeal  to  the  state 
commissioner  of  education,  and  where  it  is.  certified  that,  it  appeared  upon  the  trial  that 
the  defendant  acted  in  good  faith.  But  this  section  does  not  apply  to  an  action  for  a 
penalty,  or  to  an  action  or  a  special  proceeding  to  enforce  a  decision  of  the  state  com- 
missioner of  education.  (Original  §  1459  this  renumbered  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 

Porlf  Uoii.--Code  oiv.  proo.,  ft  3244,  without  ohanfEe  G«t|MMt«  of  good  fallli.-^Budd  v.  Allen.  69  Hun 
of  aubetanoe;  ori«^nally  reviaed  from  L.  1864.  oh,  555,  tit.  535,  24N.  Y.  Supp.  5;  Clarke  v.  TunniolifF,  38  N.  Y.  58,  4 
13,  I  e.  Abb.  N.  S.  461. 

In  goneroL — People  ez  reL  Wallace  ▼.  Abbott,  45  Hun 
zM. 

§  1488.  Coats  in  action  agaiast  municipal  corporation. 

Costs  cannot  be  awarded  to  the  plaintifif,  in  an  action  against  a  mtmicipal  corporation 
in  which  the  complaint  demands  a  judgment  for  a  sum  of  money  only,  unless  the  claim 
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on  which  the  action  is  founded,  was  presented,  before  the  commencement  of  the  action, 
to  the  board  of  such  corporation  having  the  power  to  audit  the  same,  or  to  its  chief  fiscal 
officer,  at  least  ten  days  before  the  commencement  of  said  action.  (Original  §  1460  thus 
renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DeriTatloii.~Code  civ.  proo.,  §  3245,  as  am.  by  L.  1889,        **CMtB  **  Indude  dlsburtemeDlB.— Judaon  ▼.  Yillaco 

ch.  609,  without  change;  originiJly  revised  from  L.  1859,  of  Olean,  40  Hun  158. 
ch.  262.  (  2.  PraBeotfttton   of  cUlm.— Spaulding   v.    Villace   of 

AppUcatton.— Taylor  V.  City  of  Cohoes,  105N.  Y.  54;  Waverly.  12  App.  Div.  594.  44  N.  Y.  Supp.  112;  Kinc 

Sage  V.  Village  of  Homellsville,  106  N.  Y.  667;  Harxigan  v.  v.  Village  of  Randojbh-,  28  App.  Div.  25.  50  N.  Y.  Supp. 

-City  of  Brooklyn.  119  N.  Y.  166;  Onondaga  County  v.  902;  Brewster  v.  City  of  HomellsviUe,   35  App.   Div. 

City  of  Amsterdam.  139  App.  Div.  883,  124  N.  Y.  Supp.  161.  54  N.  Y.  Supp.  915;  Hallinaa  v.  Village  of  Fort  Ed- 

562;  Bradley  v.  Village  of  Union.  164  App.  Div.  735.  150  ward.  26  Misc.  4Z2.  57  N.  Y.  Supp.  162. 
N.  Y.  Supp.  735;  Qmnlan  v.  City  of  Utioa,  11  Hun  217.         Chief  IbesI  olllcer.--Drea8el  v.  City  of  Kingston,  32 

a£Fd..  74  N.  Y.  603;  Childs  v.  ViUage  of  Wdst  Troy.  23  Hun  527;  Fisher  v.  Village  of  Cortland,  42  Hun  174;  Hunt 

Hun  58;  Utica  Water  Works  Co.  v.  City  of  Utica,  31  Hun  v.  City  of  Oswego,  45  Hun  305;  Chapman  v.  Town  of 

426;  Marsh  v.  Village  of  Lansingburgh,  81  Hun  514.  Taylor.  19  N.  Y.  Supp.  43. 


§  1499.  Costs  and  disbursements  in  action  against  executor  or  administrator. 

Where  a  judgment  for  a  sum  of  money  only  is  rendered  against  an  executor  or  adminis* 
1;rator  in  an  action  brought  against  him  in  his  representative  capacity,  costs  shall  not 
be  awarded  against  him,  except  that  where  it  appears  that  the  plaintiff's  demand  was 
presented  within  the  time  limited  by  a  notice,  published  as  prescribed  by  law,  requiring 
creditors  to  present  their  claims,  and  that  the  payment  thereof  was  unreasonably  resisted 
or  neglected,  the  court  may  award  costs  and  disbursements  or  disbursements  without 
•costs  against  the  ^ecutor  or  administrator,  .to  be  collected  either  out  of  his  individual 
property  or  out  erf  the  property  of  the  decedent  as  the  court  directs,  having  reference 
to  the  facts  whidh  appeal  upon  the  trial.  Where  the  action  is  brought  in  the  supreme 
court  or  any  coxmty  court,  the  facts  must  be  certified  by  the  judge  or  referee  before 
whom  the  trial  took  place.  (Original  §  1461  thus  renumbered  by  L.  1921,  ch.  199,  in 
effect  Oct.  1,  1921.) 

Derlfatloii.— Code  civ.  proo.,  SS  1835,  1836,  without  N.  Y.  Supp.  565;  Hays  ▼.  Flvnn,  30  Misc.  636,  64  N.  Y. 

change  of  substance,     ft  1835,   originally-  reyised  from  Supp.  252;  Holcombo  v.  Nettleton,  41  MUbo.  504, 86  N.  Y. 

R.  8.,  pt.  2,  ch.  6.  tit.  8.  i  41.    S  1836,  as  am.  by  L.  1895,  Supp.  12;  Horton  v.  Brown,  29  Hun  654,  a£fd..  102  N.  Y. 

cha.  595,  946,  L.  1897,  oh.  469,  L^  1906,  oh.  60,  L.  1915.  096;  Supplee  v.  Sayre,  51  Hun  30,  3  N.  Y.  Supp.  627. 

oh.  638;  originally  revised  from  R.  8..  pt.  2,  ch.  6,  tit.  3.  Certllfeate  ot  Judge  or  referee. — ^Maltaer  v.  DoU,  91 

1 41,  in  part.  N.  Y.  365;  Matson  v.  Abbey,  141  N.  Y.  179;  Anderson  v. 

AppUeatloil. — Johnson  v.   Myers.    103   N.   Y.   666;  McCann,  14  App.  Div.  365.  43  N.  Y.  Supp.  956;  Ryan  v. 

Demse  v.  Denise,  110  N.  Y.  562;  Hopkins  v.  Lott,  111  McElxoy,  15  App.  Div.  216,  44  N.  Y.  3um>.  196;  Matter 

N.  Y.  679.  revg.  42  Hun  442;  Hauxhutst  v.  Ritoh,  119  of  Raab,  47  App.  Div.  33,  62  N.  Y.  Supp.  332;  Lounsbury 

N.  Y.  621;  Dunn  v.  Arkenburgh.  48  App.  Div.  518,  62  v.  Sherwood.  53  App.  Div.  318.  65  N.  Y.  Supp.  676; 

N.  Y.  Supp.  861;  Osborne  v.  Parker.  66  App.  Div.  277.  72  German- American  Prov.  Ck>.  v.  Garrone,  73  App.  Div. 

N.  Y.  Supp.  894;  Comwell  v.  Sheldon.  134  App.  Div.  58^  411,  77  N.  Y.  Supp.  134;  D&rde  v.  Conklin,  73  App.  Div. 

118  N.  Y.  Supp.  707;  Walker  v.  Gardener.  8  Misc.  468,  29  590.  77  N.  Y.  Supp.  39:  Weeks  v.  Coe,  76  App.  Div.  310,  78 

N.  Y.  Supp.  669;  De  Kalb  Ave.  M.  E.  Church  v.  Kdk,  30  N.  Y.  Supp.  477;  Jenkinson  v.  Harris,  27  Misc.  714,  50 

Misc.  367,  62  N.  Y.  Supp.  393;  Matter  of  Ingraham,  35  N.  Y.  Supp.  548;  Enrenreich  v.  lichtenberg.  29  Misc.  305, 

Misc.  577.  72  N.  Y.  Supp.  62;  Matter  of  Coonley,  38  Misc.  60  N.  Y.  Supp.  513;  Brainerd  v.  De  Graef,  29  Misc.  560, 61 

219,  77  N.  Y.  Supp.  260;  Dean  v.  Roseboom,  37  Hun  310;  N.  Y.  Supp.  953;  Peltman  v.  Johnson,  35  Hun  38;  Ehr 

Brenker  v.  Loomis,  43  Hun  247;  Hendricks  v.  Isaacs.  52  v.  Taylor,  42  Hun  205;  Hone  v.  De  Pevster,  44  Hun  487; 

Hun  100,  5  N.  Y.  Supp.  105.  revd.  on  other  grounds,  117  Vaughn  v.  Strong,  66  Hun  278,  21  N.  Y.  Supp.  164; 

N.  Y.  411;  Hallock  v.  Bacon.  64  Hun  90,  19  N.  Y.  Supp.  Whitcomb  v.  Whitcomb,  92  Hun  443.  36  N.  Y.  Supp.  607; 

^1;  Adams  v.  OUn,  78  Hun  309,  29  N.  Y.  Supp.  131;  Oliver  v.  Sahler.  185  App.  Div.  85.  172  N.  Y.  Supp.  637. 

EfFray  v.  Masson.  18  N.  Y.  Supp.  350;  Baggage  v.  Web-  Power  of  referee  to  award  costs. — Fisher  v.  Bomettt 

ster.  25  N.  Y.  Supp.  300:  McBride  v.  Chamberiain,  26  21  Misc.  178.  47  N.  Y.  Supp.  114. 

N.  Y.  Supp.  94;  Davis  v.  Gallagher.  55  N.  Y.  Supp.  1066;  Costs   Malnst  eieeuier  or  admtntitrater. — ^Desn- 

Matson  v.  Abbey.  141  N.  Y.  179;  Benjamin  v.  Ver  Nooy.  arest  v.  Smith.  143  App.  Div.  104.  127  N.  Y.  Supp.  659. 

168  N.  Y.  578;  Richards  v.  Stillman,  57  App.  Div.  182,  68  Costs  aftw  appeal.— Benjamin  v.  Ver  Nooy,   168 

N.  Y.  Supp.  188.  affd.,  172  N.  Y.  632;  Carr  v.  Dooley.  19  N.  Y.  578. 

Misc.  553, 43  N.  Y.  Supp.  399;  Vaughn  v.  Strong.  66  Hun  Disbursements. — Larkins  v.  Mason,  103  N.  Y.  680; 

^8,  21  N.  Y.  Supp.  154.  MiUer  v.  MUler,  32  Hun  481 ;  KriU  v.  Brownell,  40  Hun  72; 

Constraetton. — Pauley  v.  Millspaugh,  95  App.  Div.  Hatch  v.  Stewart.  42  Hun  165;  Hallock  v.  Bacon,  64  Hun 

.206.  88  N.  Y.  Supp.  565;  Carter  v.  Bamum.  24  Misc.  220.  90,  19  N.  Y.  Supp.  91;  Outhouse  v.  Odell,  84  Hun  494,  32 

53N.Y.3uim.  539;  Brainerd  v.De  Graef,  29  Misc.  560,61  N.  Y.  Supp.  388. 

N.  Y.  Supp.  953.  Bxtra  allowaiiee.— Gall  v.  Gall.  27  App.  Div.  173,  50 

Preaentatloii  of  demand. — Comwell  v.  Sheldon,  134  N.  Y.  Supp.  563;  appeal  dismissed,  160  N.  Y.  696. 

App.  Div.  58, 118  N.  Y.  Supp.  707.  Salt  for  less  sum  tham  claimed.— Carter  v.  Beck- 

Eiplratlon  of  time  mm  rejection  of  claim. —  with.  104  N.  Y.  239. 

Hart  V.  Hart,  45  App.  Div.  280,  61  N.  Y.  Supp.  131;  Failure  to  Ole  consent  under  section  prior  to 

Ballantyne  v.  Steenwerth,  79  App.  Div.  632,  80  N.  Y.  amendment  of  1915. — ^Persbacker  v.  Murphy,  153  App. 

Supp.  37;  Pauley  v.  Millspaugh,  95  App.  Div.  208,  88  Div.  492.  138  N.  Y.  Supp.  537. 

§  1600.  Costs  in  action  by  or  against  executofi  administrator,  trustee  or  person 
autfaiorized  by  statute  to  sue  or  be^iued. 

In  an  action  brought  by  or  against  an  executor  or  administrator  in  his  representative 
<;apacity  or  the  trustee  of  an  express  trust,  or  a  person  expressly  authorized  by  statute 
to  sue  or  to  be  sued,  costs  must  be  awarded  as  in  an  action  by  or  against  a  person  prose- 
-cuting  or  defending  in  his  own  right,  except  as  otherwise  prescribed  in  the  last  preceding 
4section;  but  they  are  exclusively  chargeable  upon,  and  collectible  from  the  estate,  fund, 
or  person  represented,  unless  the  court  directs  them  to  be  paid  by  the  party  personally 
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utgement  or  bad  fwth  in  the  proeecution  or  defence  of  the  action.    (Original 
^  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


ifk)ay,  31  N.  Y.  8upp.  877. 

AcBlut  mlfaaB  for  b«iH 
HIT.— Juk  V.  Robin,  4S  Hun 


tmit  venonMllj. — 
a  App.  Div.  V9.  54  N,  y.  Bupp.  237; 
I,  42  App.  Div.  171.  58  N.  ■      ' 


1044;  BluhH  V.  CummiocB,  03  App.  Div.  SAS.  71  N.  Y. 

.„     — - Sopp.  IW^O'Briea  v.  Ownia.  2t  Hun  MS;  Mumy  v. 

Synu  V.  Mbvot,  etc..  106  N.  Y.  183;  Buck-  HendriokKia.  B  Abb.  Pr.  M;  Cunmliui  y.  Pood.  Ifi  Abb. 

1^  lOfi  N.  Y.  4sa;  Hona  t.  De  Feyitar.  IDS  Pr.  IM. 

■tacn  V.  Abbey,  141  N.  Y.  179;  tvvitt  t.  Pcrmiul  HaMatr  of  UMMon  for  MCU.— ?««]■  t. 

10  N.  Y.  107.  nv*.  148  Anp.  Div.  7S.  1S2  EMmwy,  ISS  App.  Div.  814.  144  N.  Y.  Supp.  STS. 

083;  PattenoD  v.  Bushuu,  40  App.  Div.  Ordw  of  eoHt  BMMawr  bcMrc  peraoiul  Jndf- 

Supp.  170;  HurinaUB  v.  Stroof,  4fi  App.  nsMll.— Blwnim  v.  Bun.  38  N.  Y.  46;  Hone  v,   De 

.  YTSupp.  3S7:LunpheieT.  LAmpben.  M  Peyilu,  106  N.  y.e4S;  O'^Cnuin  v.  Heftley,  Oa  MiK.  278. 

Oe  N.  f.  Sapp.  370;  Rowey  v.  Bddkio,  S3  101  N.  Y.  Bupp.  &83;  lindelay  v.  Oetltaiaii.  43  How. 

S7N.  Y.BUPP.SOO:  Smith  v.Fumer  Type  Pr.    90. 

18  Miac.  434,  41  N.  Y.  Supp.  788;  Maturof  Coala  not  chana^le  •nlial  FMl  Mtate.— Matter 

Mlae.  877.  73  N.  Y.  Bupp.  S3:  Dean  v.  ol  Folnr.  SS  App.  Div,  348.  ll  N.  Y.  Supp.  131. 

Bon  310:  ^lenoar  v.  Strait.  40  Bun  403;  FHrilr  of  Aim  fitr  ciwtar— MatlA  of  Friedluder, 

,78Hun30ft,  39-N.  Y.  Supp.  131;  Benedlot  1«0  App.  Div.  478,  148  N.  Y.  Supp.  07B;  Matter  of  Cu- 

un  ISa  31  N.  Y.  Snpp.  418;  Whilmmb  v.  ne«ie  Trurt  Co.,  101  App.  IKv.  280,  148  N.  Y.  Supp.  809; 
BlatMr  <rf  MafaoBsr.  37  Mbe.  473,  7fi  N.  ¥.  Supp.  IOCS. 

Action  by  surety  or  trustee  to  recover  costs  and  expenses. 

,  including  a  drawer  or  indorser,  may  recover  in  an  action  agunst  bia  principal, 
■cutor,  administrator  or  otlier  trustee,  where  the  trust  estate  is  insufhcient  to- 
iiim,  may  recover  in  an  action  against  the  beneficiary  whom  he  reprasents,  his 
costs  and  other  expenses  incurred  necessarily  and  in  good  ffuth  in  the  prose- 
lefence,  by  the  exprese  or  imphed  consent  o!  the  principal  or  beneficiary,  of 
ir  special  proceeding,  relating  to  the  demand  secured,  or  to  the  trust  estate, 
requires.  This  section  does  not  affect  any  special  agreement  relating  to  those 
openses.  (Ori^nal  §  1463  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
'■!■) 

.—Code  Av.  one.,  f  ISIO,  without  nhuue;         In  nBanl.— Mutur  of  Smith.  1  Miic  209.  33  N.  Y. 

■ed  fiwn  L.  I88S,  <A.  314.  (  3.  Bupp.  1087;  People 

?rS^  81  Hun  3a  3  N.  Y. 

Certificate  entitling  party  to  costs  or  increased  costs, 
ipon  the  trial  of  an  action,  the  title  to  real  property  comes  m  question,  or 
ppeara  whereby  either  party  becomes  entitled  to  coets  or  to  increased  costs, 
jre^ding  at  the  trial,  or  the  referee,  must  make  a  certificate  stating  the  fact, 
pplication  of  the  party  to  be  benefited  thereby,  either  before  or  after  the  ver- 
t  or  deciuon  is  rendered-  Such  a  certificate  is  the  only  competent  e\Tdence, 
latter,  iwfore  the  taxing  officer.    (Original  §  1464  thus  renumbered  by  L.  1921 

effect  Oct.  1,  1921.) 

--Code  dv.  proo.,  |  3248.  without  dmse  CwtUcaU  BraatoC.— Smltli  v.  Cooper.  30  Hun  398 
sricinBlly  nvwed  from  R.  S,.  pt.  3,  eh.  10,     Shaver  v.  Etdnd,  90  Hun  £1,  83  N.  Y.  Supp.  ISO. 

CwtUeate  br  raTcrae.— Bnioard  v.   De  Graef,  3ft 

Ih.  800.  01  H.  Y.  Supp.  903. 

C«rtlBt*(e  or  Jndt«  eondiulTe. — Lillia  v.  O'Connor, 
a.  s  Hun  380.  „ 

Nnoc  pto  tome.— enyder  v.  Beyer,  3  E.  D.  Smilli  3*8. 

Effect  of  article  on  spedal  statute. 

icle  does  not  affect  any  provision  contained  elsewhere  in  this  act,  or  in  any 
ite,  ranaining  unrepealed  after  this  act  takes  effect,  whereby  the  award  of 
ecWly  r^uhtted,  in  a  particular  caee,  otherwise  than  as  prescribed  in  this 
triginal  $  1466  thus  renumbered  by  L.  1921,  ch.  199,  m  effect  Oct.  1,  1921.) 

— Code  elv.  pmi..  1 3380.  without  ehance  of  aubotaoo*. 
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ARTICLE  86 

(Original  art.  85  thus  renumbered  by  L.  1931.  oh.  199,  in  eSeot  Oot.  1,  1921.) 

Costs;  amount  of;  additional  aUowaac^s;  disbursements 

Sec.  1604.  Amount  d  costs  cenemlly. 

1506.  Amoiint  of  costs  upon  a  motion  or  reference. 

1506.  Amount  of  costs  on  motion  for  dissoveiy  or  inq>ection. 

1507.  Amount  of  costs  upon  new  trial  or  assessment  of  damages. 

1508.  Amount  of  costs  upon  appeals  senw^Uy* 

1500.  Amount  of  costs  upon  motion  for  new  trial  upon  case  or  for  judsmoit  upon  special  verdict. 

1510.  Amoimt  of  costs  upon  appeal  to  court  of  appeals. 

1611.  Amount  of  costs  upon  a  settlement. 

1512.  Additional  allowances  to  plaintiff  in-  real  property  and  certain  other  actions. 

1518.  Additional  allowance  to  either  party  in  dificult  axid  certain  other  cases. 

1514.  Allowances  limited  to  two  thousand  dollars. 

1515.  Amuount  of  costs  upon  adjournment  of  triat 

1516.  Incraased  damages  not  to  cany  increased  costs. 

1517.  When  defendant  entitled  to  increased  costs. 

1518.  Disbursements,  which  may  be  included  in  bill  of  costs.  • 

1519.  Increased  disbursements  not  allowed. 

1520.  Collection  of  costs  of  motion. 

1521.  Article  not  to  affect  q;>eoial  proTidons  of  law. 

• 

§  1604.  Amount  of  costs  generally. 

Costs  awarded  to  a  party  to  an  action  must  be  at  the  following  rates: 

1.  To  the  plwntiff: 

a.  For  all  proceedings,  before  notice  of  trial,  in  an  action  wherein  judgment  may  be 
taken  without  application  to  the  court  fifteen  dollars;  in  every  other  action,  twenty-five 
dollars. 

b.  For  each  additional  defendant  served  with  the  summons,  not  exceeding  ten,  two 
dollars;  and  for  each  necessaiy  defendant,  in  excess  of  that  number,  served  with  the 
summons,  one  dollar. 

c.  For  procuring  the  appointment  of  a  guardian  or  guardian  ad  litem  for  one  or  more 
infant  defendants,  ten  dollars. 

d.  For  procuring  an  order  directing  the  service  of  the  summons  by  publication  thereof, 
or  personally  without  the  state,  on  one  or  more  defendants,  ten  dollars. 

e.  For  procuring  an  injunction  order  or  an  order  of  arrest,  ten  dollars. 

2.  To  the  defendant: 

f.  For  all  proceedings  before  notice  of  trial,  except  as  otherwise  prescribed  in  this 
article,  ten  dollars. 

3.  To  either  party: 

g.  For  all  proceedings  after  notice  of  trial  and  before  trial,  except  as  otherwise  pre- 
scribed in  this  article,  fifteen  dollars. 

h.  For  taking  the  deposition  in  a  court  of  record  of  a  witness  or  of  a  party  or  of  a 
person  who  expects  to  be  a  party,  ten  dollars. 

1.  For  drawing  interrogatories  to  be  annexed  to  a  commission  or  to  letters  rogatory, 
including  those  issued  by  the  city  court  of  the  city  of  New  York,  ten  dollars. 

j.  For  the  trial  of  an  issue  of  fact,  thirty  dollars;  and,  where  the  trial  necessarily  oc- 
cupies more  than  two  days,  ten  dollars  in  addition  thereto. 

k.  For  making  and  serving  a  case  or  bill  of  exceptions,  twenty  dollars;  and,  when  the 
case  or  bill  of  exceptions  necessarily  contains  more  than  fifty  folios,  ten  dollars  in  addition 
thereto. 

1.  For  making  and  serving  amendments  to  a  case  or  bill  of  exceptions,  twenty  dollars. 

m.  For  each  trial  term  or  special  term  of  the  supreme  court  or  a  county  court,  not 
exceeding  five,  at  which  the  cause  is  necessarily  on  the  calendar,  excluding  the  term  at 
which  it  is  tried  or  otherwise  finally  disposed  of,  ten  dollars.  (Original  §  1466  thus  re- 
numbered by  L.  1921,  ch.  199;  am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

Darivmtlon. — Code   err.   proc.,    §3251,    subds.    1-3,  of  N'ew  York.    §3251,  originally  revised  from  oode  of 

St  8-10  and  part  of  Y  11  of  subd.  3,  as  am.  by  L.  1895,  proc.,  |  307,  and  part  of  |  315. 
1.  946,  L.  1896,  ch.  326,  L.  1901,  ch.  220,  except  last        The  amendment  of  L.  1921,  ch.  372,'  made  to  conform 

paiacraph  of  subd.  3  so  far  as  relates  to  city  court  of  dty  to  rules  of  civil  practice,  100-111;  and  to  rules  of  dvil 
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239  at  nq.,  irfilBh  nilei  mton  tbs  fomiH  bill  S8  N.  Y.  Smp.  38;  Duns  t.  Mftvurd.  130  App.  DiT.  S8«, 

itau.  IM  N.  Y.  Supp.  IT:  OUrcy  vTlUdicr.  28  Muo.  148,  08 

racMoD.— Sinnr  Mtf .  Co.  t.    OnmiM  Sprius  N.  Y.  Bupn.  1106:  Mkttar  of  Vieu.  39  MLk.  161.  60  N.  T. 

riw.  S76,  I21N.  Y.  Bupp.  7S0.  8upp.  176;  BrowlUlij  v.  GoWmiui,  3S  Mi»r.  272,  71  N.  Y, 

sHOB. — MsttBTof  BtaBiwkeD,  08  App.  IXv.  BS.  Bupp.  823;  SiuB  Mh.  Oo.  t.  QruiiU  &>iiu  WiitarCo.. 

Supp.  444;  Row  T.  Garry,  109  App.  Div.  l&e,  B5.  STMuo. 5707121  N.Y. Supp. 750; City  TuIoMi Co.,  Ion. 

pp.  809:  Bnwniiia  v.  Bniksw,  114  App.  Div.  lU,  v.  Mumy,  «1  Mw.  119,  iA  K.  Y.  Supp.  300i  SCudwdlT. 

^pe.  5W:BtBiid*rd8ade8apply  C&.,  v.Cityof  Bular,  33  Him  331;  PHost.  Piics,  6[Huii  604,  16  N.  T 


luna  or  Imw.— KeUar  v.  9hr«ht,  80  MIh.  833.  SI  N.  Y. 
Supp.  1123:  F>lito  V.  New  YorkSUM  Rsilwsyh  91  Mho. 
674.  159  N.  Y.  Sow.  926;  Voiht  MIe.  Co.  v.  dHliniCT.  88 


„  „. __„ srCa..20N.y.8upp.ve7; 

to*  piwceedlDi*.— Paopls  v.  Wata  Comn.,  Btan  Cuh  C«r.  Co.  r.  Reinhudt.  23  N.  Y,  Supp.  734; 

[Mt.  S».  69  NTyTSupp.  93;  Peopls  «  nl.  RoK  Wlnurv.  Buali,  163  N.  Y.  Supp.  3SS;  HunilUHl  v.BuAr, 

33  MIm.  351.  «B  N.  Y.  Sopp.  «46.  19  Abb.  Fi.  446;  Eklan  v.  Wtiba.  63  Bow.  Pr.  341. 

rail^-Feaple  >i  nl.  H>11  t.  Town  Auditan.  42  AsMumcBt  nf  dmmuM;  coDdcmiiatlaD  pr<»eMd- 

'.  35a  SON.  Y.  simp.  10,  In.— Lewin  t.  LchUh  Valley  R  Co.,  66  App.  Div.  409. 

toplilBtlirbcfweiiotleeortrUl.^GarTettv.  73l^.  Y,  Supp.  881,  ^.,  IBS  N.  Y.  336;  Mhttar  of  Loks 

I  App.  JXv.  39*.  70  N.  Y.  Supp.  359;  Manh  v.  Bbon  A  M.  S.  R  Co.,  S5  Hun  588.  30  N.  V.  Bupp.  57B; 

19^iaD.  203,  44N.  Y.  Supp.  353;LauiiT.  Em-  MuhalUn  Ry.Ca.T,Kfiat,80Hu>>  55B,  30  N.  Y.  Supp. 

9  Ins.  Co..  75  Hua  384,  37  N!  Y,  9upp.  83;  .1™™  BBfl. 

',  83  Hun  91.  31  N.  Y.  Supp.  401.  nvd.  oc 

146  K,  Y.  55, 

Mul  OcfHIdulU^^^ty  Tax  lieo  Co.. „ 

91  Min,  119.  154  N.  y.  Supp.  300.  Hun  62.  34  N.  Y.  3 

idlnu  ^Icr  aoOtt  of  and  bcTore  trial. —  Anmrfmenti  to  eaav. — Jackson  r.  Btroni.  91  Min. 

,  Bnwklyn  Heii^U  R.  Co,.  63  App.  Dlv.  443,  429,  IM  N.  Y.  Supp.  886. 

Supp.  1123:  Fnedbam  v.  Metropolitan  St.  Ry.  StcDOfiwlMr'i    nili>Dt*>» — uiuu 

li».  109.  71  N.  Y.  Bupp.  486;  Cohen  y.  Cobea,  72  Strtlet,  M  MiM.  3«I,  lOB  N.  Y.  Bun 

36  N.  Y.  Supp.  387;  Zsbuiuiiiu  r.  Muhaltan     Reinhardl.  89  Miac.  606,  153  H.  Y.  8-„ 

33  N.  Y.  Bupp.  683.  24  Civ.  Pioe.  Rep.  403;  IntnlMUtDrr  ard«,  eoeti  upon  appesL— Mattor  of 

Day.  M  How.  Pi.  890.  Babeook.  86  App.  Div.  GS3.  33  Ni  Y.  Bin>p.  1020. 

lOau,  etc.— Bunu  v.  D.,  L.  A  W.  S.  Co^  135  Tom  faa.— Erana  v,  BUbenoano.  7  App,  Div.  130, 10 

3:  Smith  t,  Serria,  59  Hun  552.  13  S.  Y.  Siqip.  N.  Y.  Supp.  298;  Clim  v.  Diun.  M  App.  Dlv.  681,  T3 

Mm  T.  Hcbot.  50  Kow.  Pr.  490.  N.  Y.  Supp.  39S:  Dame  v.  Maynard,  130  App.  Div.  385, 

ritoilet.— Evans  t.  Silbennaiui,  T  App,  Div.  124  N.  Y.  Bupp.  17:  Dcyo  v.  Mom,  21  Muo.  497.  48 

Y.  Supp.  2BS;  Rom  v.  Svanhout,  ^3  Mite.  N,  Y.  Supp.  171:  Hersfeld  v,  Reinaoh,  26  Mi»,  489.  57 

N.  Y.  Bupp.  557.  N.  Y.  Supp.  66B. 

IM Badaon  r.  Erie  R.  Co.,-  B7  App.  IKt.  98. 

06.  Ataiouat  of  costs  upon  a  motion  or  r^erence. 

3  awarded  to  Mthar  party  to  an  action  upon  any  motion,  other  than  for  a  new 
xin  a  case  or  for  judgment  upon  a  special  verdict,  or  upon  a  reference  specified 
ion  fourteen  hundred  and  eighty-six  ofithis  act,  to  each  party  to  whom  costs  aie 
d,  a  sum  fixed  by  the  court  or  judge,  not  exceeding  ten  dollars,  beffldes  necessary 
ementa  for  printing  and  referee's  fees.  (Original  £  1467  thua  renumbered  and 
■  L.  1921,  eh,  199,  in  effect  Oct.  1,  1921.) 


Nbd.  8,      N.  Y.  aoi:  EV 

without     N,  Y.,  at      ' 


_.__ ^ , , Buni.  544:  Coddinfton  v .„... 

and  part  ol  1 316!  N,  Y.  Bupp,  eaSTBishop  ».  Hendriaks.  82  H 


.  MoParland,  139     N.  Y.  Supp.  502. 

06,  Amount  of  costs  on  motion  for  discovery  or  inspection. 

ed  sum,  not  exceeding  twenty  dollare,  may  be  added  by  the  order  to  the  costs  of 
3n  for  discovery  or  inspection,  for  the  fees  of  the  referee.  (Originat  J  1468  thus 
)ered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

»807),    OriKiiiaUy 
,136,  in  part, 

07.  Amoimt  of  costs  upon  new  trial  or  assessment  of  damages. 

i  awarded  to  either  party  to  an  action  where  a  new  trial  is  had,  pursuant  to  an 

ranting  the  same,  or  an  assessment  of  damages  is-  had  after  affirmance  by  the  court 

tals  of  an  order  granting  a  new  trial  and  judgment  absolute,  must  be  at  the  follow- 

xs: 

ii  all  proceedings  after  the  granting  of  and  before  the  new  trial  or  an  aaeeeement 

lagee,   twenty-five  dollars. 

}T  the  assesanent  of  damages,  thirty  dollars,     (Original  g  1469  this  renumbered 

1921,  ch.  199.  in  effect  Oct.  1,  1921.) 

Block.  90  Mi«.  57B.  153  N.  Y.  Supp.  080:  Crown  v. 
"  ■  ■      ■     "      188  App.  Div,  86,  174  N.  Y.  Supp.  78. 

itriaL— Patiiok  T.  New  York  SlMo  R*U- 
*ay«,  85  Misc.  473,  148  M.  Y.  Supp.  B38. 
Btef  tor  ralliin  ta  pa/  coaU  tt  pitor  m 

-■ Carter."  "■-■^-° J--—"-    ■"- • 

N.  Y.  B 


.Itoa.— Coda  dv.  proe.,  1 3351,  put  of  subd.  3,  Block.  90  M: 

y  L.  1896.  ch.  MO.  L.  1001,  ch.  627.  without  Qolditain  Co. 
rsobatauis.    1 3361,  (najtiallytniaad  from  oods         Coat*  oB  i 

t  307,  BDd  part  ol  {  3lir  "  "- 

riaL— CwMDT.  Bufldnr,  16aApp.Div.  66, 141         , .-.  - 

n>.117:EummaTV.ChiwEo^uiTSt.,  etc..  RCc.,  Simmi  v.  Carter  &  Weeks  Slflvedoring  Co.,  169  App.  Di 

M7.  SS  N.  Y.  Supp.  581;  BlKi  v.  Linaley,  40  582,  166  N.  Y.  Supp.  440, 

4.  81  N.  y.  Bimi.  Ml;  Gilataui  Mfi.  do.  r.         IHunlMal  Toi  fallnra  la  praaMntc  nmr  t 

8  Miw.  361.  lOB  N.  Y.  Bupp,  687;  tflvina  V,  Bowery  Bank  of  N,  Y.  v.  Hatl  at  al.,  148  App.  Di 

)  Miae.  671.  133  N.  Y.  Bapfi.  396;  Selden  t,  132  N.  Y.  Bupp.  1I». 


i 


CIVIL  PRACTICE  ACT  mrt  86 

ts  iqKm  aiqieRls  generally. 

party  to  an  action  upon  an  appeal  to  the  supreme  court  from 

upon  an  appeal  to  the  supreme  court  from  the  dty  court  of 
pou  an  appeal  to  the  appellate  diviMon  of  the  supreme  court, 
■om  the  dty  court  of  the  city  of  New  York,  taken  from  an 
nent,  or  from  an  order  granting  or  refusing  a  new  trial  ren- 
erm  of  the  supreme  court  or  of  the  city  court  of  the  city  of 
dicatioQ  to  the  appellate  division  of  the  supreme  court  for  a 

upon  a  verdict  rendered  subject  to  the  opinion  of  the  court, 
ered  to  be  heard  in  the  fiist  instance  at  a  term  of  the  appellate 
irt,  must  be  at  the  following  rat«8: 
nty  dollars. 

iceediug  five,  of  the  appellate  division  of  the  supreme  court, 
arily  on  the  calendar,  excluding  the  term  at  which  it  is  argued, 
d  of,  ten  dollars. 

X)  the  supreme  court  from  an  interlocutory  judgment  of  ^e 
fw  York,  or  from  an  order  of  such  court  or  of  a  ju^e  thereof, 
wful  party  shall  not  exceed  ten  dollars  in  addition  to  t^e  tax- 
inal  S  1470  thus  renumbered  by  L.  192),  ch.  199,  in  effect 


lolp 


Bupp.  SOB:  CuMok  v.  Adatos.  i7  Hm 
look.  13  N.  Y.  Sunp.  337.  IS  Civ.  Pi 
BuUiTSn,  IB  Civ.  Pnio.  Rid.  147. 


Hun  4SS:  Nobii  v.  Pol- 
Rap.  1;  Cluk  V. 


^onneli 


pptllBle  dtrtalon.—  nibdhuton  4.— Matla at ffimr,  IB3App.  DIv.  *BS,  183 

51  N.  Y.  Bupp.  488;  N.  Y,  8upp.  941. 

ip.  DiT.  52S.  73  N.  V.         Ap*aal  to  apptSate  ton.— Mkrer  v.  FiiailnuB.  30 

11  App.  Div.  147,  SO  MiK).  304,  S3  N.  Y.  Supp.  463:  Sohmrt*  *.  HibMulo,  OS 

IT,  131  App.  Div.  tea.  MiH.  S4.  116  S.  Y.  Supp.  SSt;  BnnDU  v.  Jolioe.  TO  ADw. 

mu,  34  MiH.  680,  sa  537,  127  N.  Y.  Bupp.  676. 
»  Hit.  878,  66  N.  IT 

;ts  upon  motion  for  new  trial  npou  case  or  for  judgment 

larty  to  an  action  upon  a  motion  for  a  new  trial,  upon  a  case, 
lent  upon  a  special  verdict,  must  be  at  the  same  rates  as  upon 
the  last  preceding  section.  (Original  §  1471  thus  renumbered 
ict  Oct.  1,  1921.) 

IZGl,  p«t  of  Mbd.  3,*  App,  DiT.  673.  130  N.  Y.  Svpp-  837;  F 
101.  sh.  627.  without     App.  Div.  321.  134  N.  Y.  Suf"   "- " 

Uly  revised  (rom  eode     iff  Miw.  611,  88  N.  Y.  Sup^  ,_ _ 

Co.,  20  MiH.  174.  45  N.  Y.  6upn.  786;  Ouray  v 
',  Gnod  lUpidg  Fire  Bote*  A  C>t«le  Show.  3S  N.  Y.  Supp.  171;  Silren 
"    "     -    —    "-■'--      Diy  DookA  E.  R.  Co.,  7'  "■■  "  "-  —    '*■ 

.  Y.  Bupp.  SJM 
0  N.  Y.  Supp 
UonitnioUoi)  Uo.,  14S 

ts  Upon  appeal  to  court  of  appeals. 

party  to  an  acticm  upon  an  appeal  to  the  court  of  appeals 
fttes: 

y  dollars. 
lUars. 

ceeding  ten,  at  which  the  cause  is  on  the  calendar,  excluding 
ued  or  otherwise  finally  disposed  of,  ten  dollars. 
affirmed  by  the  court  of  appeals,  the  court,  in  iU  discretion, 
)y  way  of  costs  for  the  delay,  not  exceeding  ten  per  centum 
ui^^ent,  or,  where  it  was  rendered  upon  an  appeal,  upon 
1  judgment. 

be  an  attorney  and  counselor-at-law  of  this  state  and  he 
rvices  in  connection  with  his  official  duties  as  such  trustee,  he 
sation  for  such  legal  services  as  shall  appear  to  any  court, 
ipon  his  final  account,  to  be  just  and  icaaonable.  (Oriffoial 
r  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921;  subd.  4a  added  by 
)ct.  I,  1921.) 


art  86  CX)8TS;  AMOUNT  OF,  ETC.  {§  1611-1613 

Dwlf»tfoii.^-Code  dr.  pn)0..  |  3251,  subd.  5.  as  am.  N.  Y.  416;  Jackson  ▼.  City  of  Rochester.  124  N.  Y.  624; 

by  L.  18M,  eh.  046,  without  chance  of  substance.    1 3251,  Franey  y.  Smith,  126  N.  V.  668;  Cohen  y.  Mayor,  etc., 

oridnaUy  revised  from  code  of  proc.,  1 307.  and  part  of  128  N.  Y.  5d4:  Fulton  v.  KruU,  151  App.  Diy.  142,  135 

i  315.  N.  Y.  Supp.  432;  Vogel  Co.  y.  WoHT.  160  App.  Div.  31, 

AppMl  to  coort  of  Mjpfh.— White  y.  Anthony,  23  145  N.  Y.  Supp.  1085;  Shaver  y.  Eldred,  86  Hun  51,  38 

N.  Y.  164;  Tisdale  y.  President,  etc.,  of  D.  ft  H.  C.  Co.,  116  N.  Y.  Supp.  158;  Brown  y.  Leigh,  13  Abb.  N.  8.  305. 

§  1611.  Amount  of  costs  upon  a  settlement 

Where  an  action  in  which  the  plaintiff  is  entitled  to  costs  as  of  course  is  settled  before 
judgment,  no  greater  sum  shall  be  demanded  as  costs  than  at  the  rates  prescribed  by 
the  preceding  sections  of  this  article.  (Original  §  1473  thus  renumbered  by  L.  1921, 
ch.  199,  in  effect  Oct.  1,  1921.) 

DertfStfon.— Code  oiv.  proe.,  1 3260,  without  change  429. 17  Ciy.  Proc.  Rep.  23;  Maset  y.  Crow,  10  N.  Y.  Supp. 

of  substanoe;  orii^naUy  reyised  from  code  ofproo.,  {322.  743,  18  Civ.  Proc.  Rep.  176;  Moore  y.  Moore,  22  N.  Y. 

Upon  <ltconttnq«iice« — ^Matter  of  Waver^  Watet  Supp.  451;  Tubbe  v.  HaO.  12  Abb.  N.  8.  237;  Agar  y. 

WoAs,  85  N.  Y.  478;  Exstein  y.  Robertson,  6  N.  Y.  Supp.  Tibbetts,  18  Civ.  Proe.  Rap.  338. 

§  1612.  Additional  allowances  to  plaintiff  in  real  property  and  certain  other 
actions. 

Where  the  action  is  brought  to  foreclose  a  mortgage  upon  real  property;  or  for  the 
partition  of  real  property;  or  to  procure  an  adjudication  upon  a  will  or  other  instrument 
in  writing;  or  to  compel  the  determination  of  a  claim  to  real  property;  or  where,  in  any 
action,  a  warrant  of  attachment  against  property  has  been  issued;  the  plaintiff,  if  a  final 
judgment  is  rendered  in  his  favor  and  he  recovers  costs,  is  entitled  to  recover,  in  addition 
to  the  costs  prescribed  in  this  article,  the  following  percentages,  to  be  estimated  upon 
the  amount  found  to  be  due  upon  the  mortgage;  or  the  value  of  the  property  partitioned, 
affected  by  the  adjudication  upon  the  will  or  other  instrument,  or  the  claim  to  which 
IB  determined;  or  the  value  of  the  property  attached,  not  exceeding  the  sum  recovered 
or  claiiped;  as  the  case  may  be: 

1.  Upon  a  sum  not  exceeding  two  hundred  dollars,  ten  per  centum. 

2.  Upon  an  additional  sum  not  exceeding  four  himdred  dollars,  five  per  centum. 

3.  Upon  an  additional  sum  not  exceeding  one  thousand  dollars,  two  per  centiun. 

4.  Where  such  an  action  is  settled  before  judgment,  the  plaintiff  is  entitled  to  a  per- 
centage upon  the  amount  paid  or  secured  upon  the  settlement,  at  one^half  of  those  rates. 

5.  In  an  action  to  foreclose  a  mortgage  upon  real  property,  where  a  part  of  the  mort- 
gage debt  is  not  due,  if  the  final  judgment  directs  the  sale  of  the  whole  property,  the 
percentages  specified  in  this  section  must  be  computed  upon  the  whole  sum  impaid  upon 
the  mortgage.  But  if  it  directs  the  sale  of  a  part  only,  they  must  be  computed  upon 
the  sum  actually  due;  and  if  the  court  thereafter  grants  an  order  directing  the  sale  of 
the  remainder  or  a  part  thereof,  the  percentages  must  be  computed  upon  the  amount 
then  due;  but  the  aggregate  of  the  percentages  shall  not  exceed  the  sum  which  would 
have  been  allowed  if  the  entire  sum  secured  by  the  mortgage  had  been  due  when  final 

I  judgment  was  rendered.    (Original  §  1474  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 

Oct.  1,  1921.) 

I                          Dwlf»tllMi«— Code  elT.  proc..  f  3262,  without  ohanfe  AUowMWe  denied. — ^Hafaer  v.  Hafner,  34  Miae.  99, 

of  ■ubfltanoe;  originaUy  roviied  Rom  code  of  pioc.,  1 308,  69  N.  Y.  Supp.  460:  Wright  v.  Rmmbiw,  15  N.  Y.  Supp. 

!                      sad  fint  two  eentences  of  1 809.  504;  Randolpa  y.  Foster.  4  Abb.  Pr.  262;  Buchanan  ▼. 

*-  ApipOoitfoB.— Smith  ▼.  St.  Phillip's  Church.  107  N.  Y.  MofteU.  18  How.  Pr.  296. 

610;  Matter  of  Holden.  126  N.  Y.  589.                        _  MortBam  f«nelMliTC«— iUohards   v.    StiUmaa,    57 

**rropvtr  '*  indlldM  eMeniMit.— Fumiss  v.  ^o-  App.  Div7l82, 68  N.  Y.  Supp.  188,  a£Fd.,  172  N.  Y.  632. 

I                      garty,  68Mbc.  527,  117  N.  Y.  Supp.  385.  %»Miae  pcffomiMMe.— Brisaoh  v.  Vosseler,  lllMisc. 

CoDuneifteeaieiit  of  action, — Moran   ▼.    Midville  424,  181  N.  Y.  Supp.  571. 

Bealty  Co.,  162  N.  Y.  Supp.  117.  Pftrtttloii.-^ohiuitoa  v.  Jofanstoo.  165  App.  Dir.  24, 

CtomnltlH  of  aDowaaee. — ^Downizit  v.  Marshall,  37  151  N.  Y.  Supp.  65. 

N.  Y.  380;  Brewer  v.  Brewer,  11  Hun  147.  affd.,  72  N.  Y.  Special  fnawllan  .—Matter  of  Rofaiiisoa.  40  App.  Div. 

603;  U.  S. Trust  Co.  v.  Whiton.  17  Hun  593;  Monnett  v.  30.  57N.jr. Simp.  528.  alld.,  160 N.  Y. 602. 


i 


Men,  24  N.  Y.  Strop.  485;  N.  Y.  Breweries  Co.  v.  Nichols,         Sectton  clled.~Oottsoho  v.  Burger,  161  N.  Y.  Supp. 
25  N.  Y.  Supp.  425;  WUfiams  v.  Henion.  18  Abb.  Pr.  297;     784. 
Devlin  ▼.  Mayor,  etc..  15  Abb.  N.  S.  31;  Jordan  y.  Hess,  24 
N.  Y.  Super.  Ct.  489. 

§  1613.  Additional  aUowance  to  either  party  in  difficult  and  certain  other  cases. 

In  an  action  brought  to  foreclose  a  mortgage  upon  real  property  or  for  the  partition 
of  real  property,  or  in  a  difficult  and  extraordinary  case,  where  a  defense  has  been  inter- 
posed in  an  action,  or,  except  in  the  first  and  second  judicial  districts,  in  a  special  pro- 
ceeding  by  certiorari  to  review  an  assessment  under  article  thirteen  of  the  tax  law,  the 
court,  in  its  discretion,  also  may  award  to  any  party  a  further  sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding  two  and  one-half  per 
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centum  upon  the  sum  due  or  claimed  to  be  due  upon  the  mortgage,  nor  the  aggregate 
sum  of  two  hundred  dollars. 

2.  In  any  action  or  special  proceeding  specified  in  this  section,  where  a  defease  has 
beea  interposed,  or  in  an  action  for  the  partition  of  real  property,  a  sum  not  exceeding 

five  per  centum  upon  the  sum  recovered  or  clamed,  or  the  value  of  the  subject  matter 

involved.    (Original  §  1475  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.)* 

DeriTktlon.— Codedv.proc.,  M^^.uuD.byL.  ISOe,  City  of  New  York  t.  Stewart  R«i11y  Co..  113  App.  Di« 

ch.  571,  L,  ISga.  ch.  SI,  L.  iseg,  ch.  299.  L.  IBOS.  ch.  31B.  so,  as  N.  Y.  Supp.  1D42;  Frry  T.  Nw  Yori  Csntnl  A 

L.  190e,  ch.  6b.  without  chance  ol  subBtaoce;  OTiRLnaUy  H.  R.  R.  R,  Co.,  114  App.  Div.  623,  100  N.  Y.  Supp,  229: 

revised  Iiom  code  ol  priic.,  |  30B,  in  part,    u    wo.  by  Lcaeli  v.  Hoaghmd,  138  App.  Div.  668,  121  N.  Y.  Sum. 

L.    1878,   ch.   53L  197;  Jenayn  v.  Bsuisg,  139  App.  Div.  US,  123  N.  T. 

BettKDMa. — Application    tor    additional    allowanoeg  Supp.  832;  Crsem  v,  Kdelity  &  Canuulty  Co..   141  App. 

■    ' ' ■- 1  before  which  th*  trial  i«  had  Div.  493,  128  N.  Y.  Supp.  65fl;  Homar  v.  Wsbendorfer, 

pd  BiuBt  in  »1]  cawa  be  mude  141  App.  Div.  759,  12«n!  Y.  Bupp.4T6:  ColKni  v.  W»l«^ 

d.  rules  of  dvil  practice.  200.  bury  Co.,  144  App.  Div.  870,  129  N.  Y.  Supp.  6ei:LukT. 

.  N.  Y.  Elev,  R,  Co..   IM  McCarty,  147  App.  Div.  79(1,  1321*.  Y.Supp.  92;Towii  of 

«.  Y.  Press  Co.,  184  N.  Y.  Morth  Hempstead  v.  OotaiBr,  U8  App.  Div,  779,  183  N.Y, 

4  N.  Y,  Supp.  807;  HaUmoon  Supp.  319:  City  of  N,  Y.  v.  Seeley-Taybr  Co.,  149  App. 

,  213  N.  Y.  180;  M«t«  of  Div.  98,  133  S.  Y.  Supp.  808;  aetiman  v.  LeUod.  1S3 

[.  Y,  Supp.  1144:  Conuneraal  App.  Div,  915.  I4S  N,  Y.  Supp.  043;  A*»M  Ckllleotiiic 

t.  145.  50  N.  Y.  Supp.  B16:  Co.  v.  Mysn.  170  App.  Div.  J85,  155  N.  Y.  Supp.  1088: 

V.  441.  66  N.  Y.  Supp.  1112:  Cohen  v.  Eliaa.  176  App.  Div.  763.  183  N.  Y.  Sopp.  lOBl; 

a  Co..  82  App.  Div,  476.  70  Usdanaky  v.  I^nc  134  App,  Div.  140,  171  N.  Y.  Supp. 

EvcDlnc  HeniJd  Co..  70  App,  563:  ColfUan  v.  New  Yott.  S3  Mi«,  678, 144  N.  Y,  Stqip. 

:  Biadihaw  t.  City  of  Jaiiw*-  1049:  OoodioM  v.  Brawn.  35  Hun  153;  Genet  r.  D.  i  HTc. 

N,  Y.  Suin,  818:  Hackett  v.  Co..  57  Hun  174.  10  N.  Y,  Supp,  487;  Eunea  Vacuum 

^„ «  Miw:.  SM,  63  N.  Y.  Supp.  Brake  Co,  v.  PrtMcr,  8S  Hon  843,  84  N,  Y.  Supp.  398; 

S47:  Weed  v.  Puna,  31  Hud  tO:  UudaoD  Navication  Co.  v.  Mever  Rubber  Co,  v.  Legter  Shoe  Co..  92  Hun  G2.  38 

Union  TruM  Co.,  164  N.  Y.  Supp.  702.  N.  Y.  Bupp.  729. 

ADowaum  dlMnUanur-— Mono  V,  MidrUle  RsalQ'  BmIi  BUd  caUnuta  ot  ■llowaan.— Cooaushty  v. 

Co  ,  182  14.  Y.  Supp.  117;  Briach  v.  Voanler,  111  MiK.  BaratoKa  Bank,  92  N.  Y.  401;  Minfay  v.  Holty  Mff.  Co.. 

424.  181  N.  Y.  Supp.  571.  99  N.  Y.  270:  Adanu  v.  Artenburgh.   106  N.  Y.  818; 

gMU  pnMMdiBn.— Renaaelaer  A  Saratosa  R.  Co.,  People  ei  rel.  Winani  v.  Adama.  128  N.  Y,  129;  HudKn 

v.  iGviars*  N.  Y.  liS  River  Tel.  Co.  v.  Walervliel  T,  A  Ry,  Co..  135  N.  Y.  393, 

BfauduUBI.—PeDple  V.  Hertle.  46  App.  IXv.  506,  81  tcvb,  61  Hun  161,  15  N.  Y.  Supp.  763;  Saileoia  v,  lAdew, 

N.  Y.  Supp,  96^  People  ei  lel.  Rolf  v,  Coler,  58  App.  140  N.  Y.  483;  Etching  v.  Brown,  180  N.  Y.  •■■-'"-— 


10  App.  Div.  360.  11 


. 0,  afla;GDdlByv.  KerrSfcltCo..  » 

App.  Div.  17.  37  N,  Y,  Sunp.  988;  People  v.  Rocheeler 


8  App.  Div.  69,  40  N.  Y,  Supp. 

Co.  V.  City  of  Rot'- -----  '■■  ■     - 

Div.  267,  45  N,  Y.  Supp.   887,   mod.,  1 

,_. _.     .  _.       .  „    _.  .      Koehler  Co.  v.  Bmdy.  22  App,  Div.  624.  _.  _.. 

Sia.  44N.  Y,  ftipp.  481.  984:Huat«lv.ThoniBon,  38App.  Div.  316,  57N.y.S 

FarUnan.— Wamn  v.  Warnn.  203  N.  Y.  250,  2S8:     9;  PeopLo  v,  Paae.  39  App.  Div.  110.  SS  N.  Y.  au;«> , 

lefondorlv.  Dofeodorf,  42App.IMv.  168.  59N.  Y.  Supp,  CtoiU  v.  Hanunen,  41  App.  Div.  488,  68  N.  Y.  Supp.  987; 
B3;  Cooper  v.  Cooper,  51  App,  Div,  695,  64  N.  Y,  Supp.  Woodbridge  v,  Fint  Nat,  Bank,  45  App.  Div.  188.  81 
901.  diamiMed,  164  N.  Y.  578;  Clapp  v.  Hunter,  52  App.  N.  Y,  Supp.  258,  aifd..  168  N.  Y.  238;  Sidter  v.  BnoklvB 
Dtr.  253,  66  I«,  Y.  Supp,  411:  Croeeman  v,  Wyckoff.  6t  Heights  R.  Co.,  53  App,  Div.  443,  68  N.  Y.  Supp.  1143; 
App.  Div,  554,  72  N,  Y.  Bupp.  337;  Van  Mater  v.  Kelly,  Panah  v.  N.  Y.  Produce  EicbaDm,  64  Am>.  Div.  323,  Bft 
—    .         „■..    ...    .^j  N.  Y.  Supp.  874;  Doremua  v.      N.  Y.  Supp.  613:  Deuterman  vTGainabor-  "  '—   ™ - 


^IDDiwrr  pnKeedtIlt.~Lauria  v.  Capobianoo,   39  469;  Rooheater,  etc.,  R.  Co.  v.  City  of  Rochemer.  17  A™ 

Mi«-.  441,  80  nT  Y.  Bupp,  203,  Div.  267,  45  N,  Y.  Supp.   887,   mod.,  183  N,  Y.  "" 

ipmnr'*  mUob.— Gordon  v,  Stranc.  16  App,  Div.  Koahler  Co.  v.  Bndy.  22  App,  Div.  624.  47  N,  Y.  S 
.  ^N.  Y,  ftipp.  481.  984:Huat«lv.ThoniBon,  38App.  Div.  316,  57N.y.S_„. 

FarUnan.— Wamn  v.  Warnn.  203  N.  Y.  250,  268:  9;  Peoplo  v,  Paae.  39  App.  Div.  110.  56  N.  Y.  au;«>.  834; 


137  App.  Div.  456,  121  N.  V.  Supp.  874;  Doiemua  v.  N.  Y.  Suop.  613:  Deuterman  v.  Gainaborg,  64  App.  Div. 
Croaby,  66  Hun  12S.  20  N,  Y,  Supp.  908;  Servin  v.  Perry,  575,  66  N.  Y.  Supp.  1009,  affd.,  172  N.  YT  5Bfl:  Abbey  v. 
---'•■    -  ~  u,L__,._ w..  --  -N.Y.8upp.252;HMbrouck 

9  N,  Y,  Supp,  600;  People  v. 

tS  N.  Y.  Supp.  887;  Slater  v. 


3  S!  Y^  Bupp,  3.  WhaeLer,  57App.liiv.  1  

Horlcue  tor*«lo»iiTe.— Waterbuiy  v.  Cordajc  Co.,  v.  Mariu,  68  App.  Di*.  33,  69  N,  Y,  Bupp,  600;  People  v. 
t  N.  ?."6lO;  Lode  Island  L,  A  T.  Co,  v.  Lone  lalanci  BoCtmao.  95  App.  Div.  469,  SS  N.  Y.  Supp.  887;  Slater  v. 
JF  &  N.  R.  Co..  SS  App.  Div,  36,  82  N.  Y.  Supp.  844.     Slater,  99  App.  Div.  4B0,  I  N.  Y,  8u_pp.  M9:  Wddenfeld  v, 

^    - "   "^   --   ■-■---    — '-       "- — ,  lis  App.  Div.  410,  OflN.  r  Supp.  271;  Banw 

adR.  R,TerminaiCo.,  161  App.  Div.  821,  148  N 
1033:  Diamond  Eipaniion  Bolt  Co.  v.  U,  S.  Eii 
oLt  Co.,  177  App,  Div.  654,  164  N.  Y.  Supp.  i 
ra  V.  NatJoniir  Carbonic  Gai  Co..  179  App.  1 
t5  N.  Y.  Bupp.  1044;  Gray  v.  Manhattan  Ry.  Cl 

239,  22  N.  'f.  Supp.  771 ;  Smallwood  v.  Sehwieteiint 

.„,„„__„_     , _.     -.     Bohool      10  Miw.  103,  31  N.  Y.  Bupp.  149;  Fnaman  V,  BrookaTM 

Street,  lf(2  App.  IXv.  158,  147  N^  Y.  Supp.  196.  Miw^  450,  88  N.  Y.  Supp,  437;  Btiauia  v.  Union  Ceol.  L. 

MkMinoiAl  acttolM.— Van  Vleek  v.  Van  Vleck.  21     Id&  Co..  33  Miac  671,  87  N,  Y.  Su^.  509:  Matter  ol 

App.  IXv.  631.  47  N.  Y.  Bupp.  472.  Board  of  Water  Supply.  75  Miac.  150. 133  N.  Y.  Supp.  213; 

SabmlMl*!!  of  eontio»tM7,— People  v.ntehburgR,     People  v.  Rookamy  Imp.  Co.,  ■"  "■-  ■"•■  " — '-  - 


r±N.R.  Co..  86  App.  Div,  36,  82  N.  Y.  Supp.  844.  Slater,  99  App.  Div.  4B0 

_„.,  178  N.  Y.  683;  Badier  v.  Johnaton,  106  App.  Dt».  Bvme.  118  App.  Div.  4 

237.  MN,  Y.  SHpp.431:Rieaeov.GleaiBriffeRealWCo.,  Midland  R.  R.Termina. 

......       ,,■_    .KIT™..    -{TV. .nn.  ™.Tj||  ^■J5„„  Sur>r>.  10,13:  Diamond  E.puiBiim-  _  _      „ 

.„ — -7  App,  Div.  654,  164  N.  Y.  Supp.  433; 

L  152  N.  Y,  618;  Gotucbo  v.Burjter,  Batboni  v.  Nationar  Carbonic  Gai  Co..  179  App    "■ - 


237.  MN,  Y.  SHpp.43l7Rieaeov.OleaiBriffeRea|i^Co.,  Midland  R.  R.  Terminal  Co.,  161  App.  l5iv.821,  148  N,  Y. 
114  App.  Div.  172,99  N.  Y.  Bupp.  692:  O'Neill  v.  ar».  Supp.  1033:  Diamond  Eipaniion  Bob  Co.  v.  U,  S.  Eipan- 
39  Hun  586:  HuDtingtm  t,  Moore,  S9  Hun  351.  13  N.  Y.     son  Bolt  Co.,  177  App.  Div.  654,  164  N.  Y.  Supp.  433; 


Co.,  133  N.  Y.  230;  Kin^bnd  v.  Mi^iir.  etc.  62  Hun  98.     Giroui,  29  Hun  248:  Muagrava  v.  Sherwood.  29  Hun  47Ei 


a  356;  People  v 

ijo.,  IKf  n.  1.  ^u;  jungaiana  v.  Aioyor,  etc.  o^  nun  m.  <jiroua,  «v  aun  ;ns;  iviuagrave  v.  an ''  "^  "~~  "" 

4  N.  Y.  Supp.  685.  People  v.  Oencaee  V»L  C,  R.  Co..  3C , 

New  Tork  ttir  water  Mt.^— MaHer  of  aUnooe.  308  Maleb  Co.  v,  Rocber,  35  Hun  421:  Hoffman  v.  De  Ciuf. 

N.  Y.  69,  nva..  151  App.  Div.  444.  13S  N.  Y.  Supp.  921.  39  Hun  848;  Soiith  v.  Baker.  42  Hun  604;  Hanover  lu. 

WanOMmn  ot  DMCkank'i   ll«a.— McljMnhlia    v.  Co,  v,  Getmania  Ina.  Co.,  63  Hun  275. 18  N.  Y.  Supp.  50. 

Mendebon,  160  App.  Div.  37,  144  N.  Y.  Supp.  1073;  affd.,  138  N.  Y.  252:  Donovan  v.  Wheeler,  67  Hun  08,  22 

Onenbari  V.  Manfa,  101  Miac.  18.  167  N.  Y.  Bivp.  162;  N.  Y.  Suin.  64;  Dade  v.  Manhattan  Ry.  Co.  ~~" 


Taylor  v.  Hunard.  146  N.  Y.  Bupp.  324. 

Cmil«IM«b>  ol  wUL— Savace  v.  Bhannan.  ST  N.  1 

277:  Matter  of  Holden.  128  N.  77689;  HafDet  v.  Hafue 


24  N.  Y,  Sum.  422;  Hart  v.  Ogdenaburgh.  etc.,  R.  Co., 

89  Hun  316.  .■&  N.  Y.  Suip.  588;  Pcrkina  v,  Whitney.  12 

T.  Walker,  17  N.  Y.  S 


277;  Matter  of  Holden.  128  N.  Y.  689;  HafDet  v.  Hafuer.     N.  Y.  Bupp.  184:  Bradley  v.  Walker,  17  N.  Y.  Supp.  383. 
34  Miac,  99,  69  N.  Y,  Supp.  468;  Walter  v.  Walter,  80     22  Gv.  Proc,    Rep.  1;  Stwiley  HoiatinE  Co.  v.  Capllol 


Miac,  STO,  118N.Y.  Supp.  897. 


_-   .-    ..—bridae,  132  Burnett,  4  N.Y.  Bupp,  921.  17  Civ.  FToo..  Rep.  116. 

App.  Div.  33, 118N,Y,  Supp.  239;  Roberta  v.  N.Y.  Elev.  AcOMi  far  lurrliHjwnnnt  Vt  tnde  naA.— Rawlin- 

R.CD..12Mi>c3tt,aSN.V.a«Iip,gB5,  aon  v.  Bi^naiid  A  AnBatrooi  Co..  53  App.  Div.  147, 

Difficult  and  eitraordliiaTr.— Barnard  v.  Hall,  143  65  N.  Y.  Supp.  782;  Volier  v.  Porct.  03  App,  Dfv.  123.  71 

N.  Y.  33B;  Kitehinc  v.  Brown,  180  N.  Y,  414;  Proctor  v,  N,  Y.  Supp.  209;  Pelkina  v.  Heen,  14  Miw.  425,  36  N,  Y. 

Soulier.  8  App.  Div.  69,  40  N,  Y.  Supp.  459;  Gilleapy  v.  Bupp.  434;  Jacoer's  Sanitaiy  Co,  v,  Lo  Boutjllier,  63  Hon 

BUbrough,  IS  App.  mv.  212,  44  N.  Y.  Sum-  260;  Atlen  297,  17  N.  Y.  Supp,  7S8:  De  Low  v.  D«  Lou  Book  * 

v.  Albany  Ry,  Co.,  22  App.  Div.  222,  47  N.  Y.  Supp.  1017;  Eye  Co..  89  Hun  399,  35  N,  Y.  Supp.  609rMoniD  v. 

Ansier  v.  }Iuer,  51  App.  Div.  171.  64  M.  Y,  Supp.  892:  Bmith,  6  N.  Y.  Bupp.  428.  23  Abb.  N.  C.  275, 

Wceka  v,  Coc  76  App.  Div.  310,  78  N.  Y,  Sam.  477;  NeoeMitr  of  trial.— Coffin  v.  Coke.  4  Hun  818;  Fol- 

Smitb  V.  Lehich  Valley  R-  Co.,  77  App.  Div.  47.  SO  N.  Y.  aom  v.  Van  Wagner.  14  Abb.  N.  S,  44,  7  I«di.  309. 

Supp.  390;  Swan  V.  Stiln.  M  App.  Div.   117,  87  N,  Y.  Neeenltr  orMCnM.— Dariini  v.  Brswater.  55  N.  Y. 

Sup.  1089;  Fr«niont  v,  Boston  *  Maine  R.  R.  Co.,  Ill  867;  Winne  v.  Fanninc.  19  Miac.  410,  44  N.  Y.  Supp.  2B2l 

App.  Div.  831,  98  N.  Y.  Bupp,  19.  aBd.,   187  N.  Y,  671;  arten  v.  Brown,  33I^Be.  279.  49  N,  Y.  Supp.  16?;  N.  Y. 


art.  86  COSTS;  AMOUNT  OF,  ETC.  §§  1514^1617 

Ekrr,  R.  Co.  v.  Harold.  30  Hun  406;  Victor  r.  Haktead*  14  N.  Y.  Supp.  1088;  Winne  v.  Famung.  10  Miic.  410.  44 

'\  Y.  Supp.  616;  Barnes  v.  Meyer.  41  N.  Y.  Supp.  210,  26  N.  Y.  Supp.  262;  Wantner  v.  Pike.  32Miao.  500,  66  N.  Y. 

W.  Proc.  Rep.  372.  Supp.  387;  Wiley  v.  Long  Island  R.  Oo.,  88  Hun  177,  34 

Oflter  of  Jndf  meni. — ^Landon  v.  Van  Etten,  67  Hun  N.  Y.  Supp.  415;  Hudson  Navigation  Co.  v.  Union  Trust 


N.  Y.  Supp.  616;  Barnes  v.  Meyer.  41  N.  Y.  Supp.  210,  26  N.  Y.  Supp.  262;  Wantner  v.  Pike.  32  Miso.  500,  66  N.  Y. 

dr.  Ppoc.  Rep.  372.  Supp.  387; ""'  '         '  '      ^  ^   ^      «^  ^      

Oflter  of  Jndf  meni. — ^Landon  v.  Van  Etten,  67  Hun  N.  Y.  Supo 

122,  10  N.  v.  Supp.  802;  Hirschspring  v.  Boe.  20  Abb.  Co.,  164  N 

N.  C.  402,  13  Civ.  Proc.  Rep.  125,  contra  Magnin  v.  31;  Saratoga  A  Waslungtbn  R.  Co.  v.  McCoy,  9  How. 

Dinsmore,  47  How.  Pr.  11.  Pr.  339;  Main  v.  Pope,  16  How.  Pr.  271;  People  v.  Albany 

Pnctlce. — Hun  v.  Salter,  92  N.  Y.  651;  Wilber  v.  ft  Susquehanna  R.  Co.,  5  Lans.  25. 

Williams.  4  App.  Div.  444,  38  N.  Y.  Supp.  893;  Toch  v.  AppeftL— Wilber  v.  Williams,  4  App.  Div.  444,  88 

Toch,  9  App.  I>iv.  501,  41  N.  Y.  Supp.  353;  Pinsker  v.  N.  Y.  Supp.  893;  Town  of  North  Hempstead  v.  Oelnner, 

Pinaker.  44  App.  Div.  601.  60  N.  Y.  Supp.  902;  Bush  148  App,  Div.  779, 133  N.  Y.  Supp.  319;  Pringle  Brothers 

V.  O'Bnen,  62  App.  Div.  452,  66  N.  Y.  Supp.  131 ;  Clarke  v.  Philadel|^  Casualty  Co.,  153  App.  Div.  180. 138  N.  Y. 

V.  Gilmore,  149  App.  Div.  446,  133  N.  Y.  Suim.  1047;  Supp.  330;Tohnan  v.  ^aouse,  B.  A  N.  Y.  R.  Co.,  31  Hun 

Assets  Collecting  Co.  v.  Myers,  170  App.  Div.  265,  155  307;  Oooding  v.  Brown.  35  Hun  153. 

§  1514.  Allowances  limited  to  two  thousand  doUars. 

But  aU  the  sums  awarded  to  the  plaintiff  as  prescribed  in  section  fifteen  hundred  and 
twelve  of  this  act,  or  to  a  party  or  two  or  more  parties  on  the  same  side  as  prescribed 
in  subdivision  four  of  section  *fifteen  hundred  and  four  of  this  act,  and  in  subdivision 
second  of  the  last  section,  cannot  exceed  in  the  aggregate  two  thousand  dollars.  (Original 
§  1476  thus  renumbered  and  am.  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dcrlmtfon. — Code  <nv.  proc.  f  3264,  -without  change  OvBdenuuitlon  piocMdlngs. — ^Warren  v.   Warren, 

of  substance;  originally  revised  from  code  of  proc.,  |  309.  203  N.  Y.  250,  258;  Matter  of  Simmons.  151  App.  Div. 

in  part,  as  am.  by  L.  1876.  ch.  531.  444.  185  N.  Y.  Supp.  921;  Matter  of  City  of  Brooldyn,  10 

Amount  of  awid.— Peridns  v.  Heert.  U  Misc.  425.  36  Miso.  650.  32  N.  Y.  Supp.  182,  revd.  on  other  grounds,  88 

N.  Y.  Supp.  434;  Riggs  v.  Ciagg,  28  Hun  89.  revd.  on  other  Hun  176.  34  N.  Y.  Supp.  991,  affd.  148  N.  Y.  107 ;  Matter 

grounds.  80  N.  Y.  479;  Weed  v.  Paine,  31  Hun  10;  Fraser  of  Simmons.  71  Miso.  152.  128  N.  Y.  Supp.  724;  Matter  of 

V.  MeNaughtcHu  68  Hun  30, 11  N.  Y.  Supp.  384;  Doremus  Board  of  Water  Supply,  75  Misc.  150. 133  N.  Y.  Supp.  213. 

V.  Crosby,  66  Hun  126.  20  N.  Y.  Supp.  906.  VoetiioiiMiieiit  mm  term  to  tenn. — ^Lawson  v.  Hill, 

Under  Ikrw  Toik  dty  water  supply  act.— Matter  of  66  Hun  288,  20  N.  Y.  Supp.  904. 
Simmons,  208  N.  Y.  60,  revg.  151  App.  Div.  444.  135 
N.  Y.  Supp.  921. 

§  1616.  Amount  of  costs  upon  adjournment  of  trial. 

Where  an  application  is  made  to  a  court  or  a  referee  to  adjourn  a  trial,  the  payment 
to  the  adverse  party  of  a  sum  not  exceeding  ten  dollars,  besides  the  fees  of  his  witnesses, 
and  other  taxable  disbursements,  akeady  made  or  incurred,  which  are  rendered  ineffectual 
by  the  adjournment,  may  be  required  as  a  condition  of  granting  the  adjournment. 
(Origmal  §  1477  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

HOTlimtloil. — Code  dv.  proc.,  1 3255,  as  am.  by  L.  1805,  AmoiHit. — ^Hand  v.  Burro^ra,  15  Hun  481 ;  Kennedy  v* 

di.  546,  without  change  of  substance,  except  that  the  Wood,  54  Hun  14, 7  N.  Y.  Supp.  90;  Inderlied  v.  Whuey- 

■Botion  as  to  the  dty  court  of  New  York  is  re-enacted  as  a  7  N.  Y.  Supp.  74.  17  Civ.  Proc.  Rqp.  377;  Nozon  v.  Bent, 

part  of  the  New  York  dty  court  act  (|  63).    f  3255,  origi-  ley,  6  How.  Pr.  418. 
naUy  revised  from  code  of  proc.,  {  314;  L.  1853,  ch.  617, 
§4,  final  olaose. 

§  1616.  Increased  damages  not  to  carry  increased  costs. 

A  plaintiff  who  recovers  double  or  other  increased  damages  does  not  thereby  become 
entitled  to  more  than  single  costs,  except  where  it  is  otherwise  specially  prescribed  by 
law.    (Original  §  1478  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Hcrtfatioii. — Code  efcv.  proc.,  |  3257,  without  change;  originally  ravised  from  R.  S.,  pt.  3,  ch.  10,  tit.  1, 1 23. 

§  1517.  When  defendant  entitled  to  increased  costs. 

In  either  of  the  following  cases,  a  defendant  in  whose  favor  a  final  judgment  is  rendered 
in  an  action  wherein  the  complaint  demsinds  judgment  for  a  sum  of  money  only  or  to 
reooYer  a  chattel,  or  a  final  order  is  made  in  a  special  proceeding  instituted  by  a  state 
writ,  is  entitled  to  recover  the  costs  prescribed  in  this  article,  and,  in  addition  thereto, 
one-half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  officer  appointed  or  elected  ui>der  the  au- 
thority of  the  state,  or  a  person  specially  appointed  according  to  law  to  perform  the 
duties  of  such  an  officer,  and  the  action  or  special  proceeding  was  brought  by  reason 
of  an  act  done  by  him  by  virtue  of  his  office  or  an  alleged  omission  by  him  to  do  an  act 
which  it  was  his  official  duty  to  perform. 

2.  Where  the  action  was  brought,  ^ag^ipst  the  defendant  by  reason  of  an  act  done  by 
the  command  of  such  an  officer  or  person,  or  in  his  aid  or  assistance,  touching  the  duties 
of  the  office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant  for  taking  a  distress,  making 
a  sale  or  doing  any  other  act  by  or  under  color  of  authority  of  a  statute  of  the  state. 

But  this  section  does  not  apply  where  an  officer  or  other  person  specified  herein  unites 

■  ii      I  .1      .■■■■*. I  I  I -       11.  »        I     II  III. 

*  So  in  original.    Section  1610  evidently  intended. 

m 


iVCTICE  ACT  art.  86 

I  mich  addi^nal  costs.     (Original  S  1476  thus 
Oct.  1,  1&21.) 

.    •ffd.,  H  N.  Y.  ait:  Fcn«ld  r,  Wtlka.  US  N.  Y.  Suiqi. 
39g. 

On  nundKmu.— Fcopla  a  nL  B*tM  -r.  Bpttd,  73 
'     Hun  302,  X  N.  Y.  Supp.  2M.  _ 


App.  Div.  250.  Se  n!  Y.  Bupp. 
On  kppni.— Wood  t.  Bou 


YTSuro.  a44;~3havBr  V/Gldred,  gfl  HubSI.'S 


e  included  in  bill  trf  costs. 

aa  action  is  entitled  to  include  in  his  bill  of 

b: 

ereea  and  other  officers. 

Dois^oners  taking  depositions, 

lublication  is  directed  pursuant  to  law. 

y  of  a  deposition,  or  other  paper,  recorded  or 

)r  obtained  for  use  on  the  trial. 

^es. 

he  papers  for  a  hearing,  iriien  required  by  a 

>f  entering  and  docketing  the  judgment, 
[turning  one  execution  thereon,  including  the 

ie  insurance,  abstract  or  searching  companies, 
ng  the  cost  of  similar  official  searches, 
ixpenses  as  are  taxable  according  to  the  course 
Bion  of  law.    (Ori^nal  §  1480  thus  renumbered 
I 

Co.  T.  R*m»ey,  10 


Si.' 

Ct.  5L  . 

BtoDOcraitlMi's  faaa.— Eauitabls  Ufa  , 
HiihuTiasNTY.  lOB;""  '     '        — 


r.  IQC;  RliUtwok  V.  UctrappUUo  EL  Ry. 
309,  40  N.  Y.  Supp.  938:  HiidaoD  v.  En* 


, Y.  Supp.  28;P«rkT.  N.  Y. 

C.  &  H.  R.  R.  R.  Co..  97  App.  Dir.  Me,  M  N.  Y.  Bapp. 
114B,  kfli.  33  Mw.  320,  68^  Y.  Supp.  460:  aalli^u  V. 
B«uil,  eo  App.  Div.  SB,  S0  N.  Y.  Sapn.  fiTfl;  Uinalilud 
CoiitnKtinEJSupply  Co.  V- City  ol  New  York,  142  App. 
DtT.  1,  lat  N.  Y.  Swp.  4391  Wolfl  V.  Hoii,  B  Mile  1% 
39  N.  Y.  Bupp.  7S:  Aduni  y.  Moon,  23  MiH.  46t,  60 
N.  Y.  BuKi.  nS:  Blwek  r.  SpiM.  31  Mho.  IV,  93  N.  Y. 
Bupp.  1(H^  Panile  V.  Gnut,  37Muo.  430,  TG  N.  Y.  Sain. 
3W:  CHy  Tu  Lirni  Co..  Inc.  v.  Mumy,  Bl  Min.  IIS.  IM 
N.  Y.  Bupfk  300i  HuTia  v.  Rodcva.  106  Mi*e.  638.  17S 
N.  Y.  8um>.  203;  Pf.ndler,  B»na,  f-     ' — " - 


—  _.  Supp.  28,. 

39  Him,  191;  Ffudler.  Barm,  eU.,  Co.  v. 


, . , , /.  SufBDt,  43  Bu& 

IM;  Whhniy  v.  Roe.  7fi  Hun  MS.  37  N.  YT  Bupp.  SUl 

Hh.»m  ■,.  Eldrod,  se  Hun  51,  33  N.  Y.  Supp,  ISSTfterm 

¥.  El.  Ry.  Co    B  N.  Y.  Sapp,  707.  IS  (St.  Pcocl  ^p. 


saoLSoMcuipjod  T.  'h.  y'  bl  Ry.  Co.,  is 

23  CiT.  Proa.  100:  In  re  Mempolitui  ai.  ivj.  \m.,  is 
N.  Y,  Bupp,  SOS;  Ori«D  v.  Ouiim,  31  N,  Y.  Supp.  4S1.  S» 
Abb.  N.  V.  144;  VuVklkuibiuih  v.  Kthop,  IM  N.  Y. 
Supp.  M. 

BpauM  M  DDdcrtaklBB  m  Mcmlty  l«r  nata, — 
Louiivilla  Lumbar  Co.  t.  Smith.  IM  App.  Div.  386,  13B 
N.  Y.  Supp.  88T. 


lUMdattoB.— Mccma    r. 

Hwuo,  ISO  App.  Div.  817,  144  N.  Y.  Sum.  9577 

bpniM  ar  Muak.— Fiiadmu  V.  BotSukH,  Ul  A|». 
Dir.  ATa,  140  N.  Y.  Supp.  806:  SoM  r.  Swutbout,  73 
HIM.  SSa.  133  N.  Y.  Supp.  M7:  City  Tai  Lian  Co^  Ino. », 
Murru,  91  Mim.  119,  IH  N.  Y.  Supp.  300;  Viam  t. 
CoDaoBd&tod  Brikrwood  Ettt.Ua.  106  Etfuo.  450,  174  N.  Y. 
Supp.  713;  Pioal  t.  Haaalip.  106  Hin.  404.  1T«  N.  Y. 
Supp.  714. 

:  allowed. 

ed  to  a  defendant  does  not  extend  to  the  dis- 
is  not  entitled  to  any  other  fee  in  the  action, 
s  services.     (Oripnal  j  1481  thus  renumbered 


art.  Se  COerS;  AMOUNT  OF,  ETC. 

§  1620.  CoUectioa  of  costs  of  motion. 

Where  coets  of  a  motion,  or  any  other  sum  of  money,  dire< 
are  not  paid  within  the  time  fixed  for  that  purpose  by  the  oni 
within  ten  days  after  the  service  of  a  copy  of  the  order,  aa  et 
property  only  of  the  party  required  to  pay  the  same  may 
person  to  whom  the  aaid  costs  or  sum  of  money  is  made  p 
case  pennisaioD  (rf  the  court  shall  be  first  obtMned  by  any 
interest  in  compelling  payment  thereof,  which  execution  shi 
nearly  as  may  be,  as  an  execution  upon  a  judgment,  omittin 
relating  to  real  property;  and  all  proceedings  on  the  part  of  tl 
same,  except  to  review  or  vacate  the  order,  are  stayed  with 
court  until  the  payment  thereof.  But  the  adverse  party,  at 
stay  of  proceedings.  Where  the  order  directs  that  the  costs 
of  the  action,  or  where  costs  of  a  motion  awarded  by  an  or^ 
when  final  judgment  is  entered,  they  may  be  taxed  as  part  < 
set  off  against  costs  awarded  to  the  adverse  party,  as  the  oai 
contained  shall  be  ao  construed  as  to  relieve  a  party  or  per 
contempt  of  court  for  disobedience  to  an  order  in  any  case  i 
ment  by  such  proceedings  now  exist.  (Original  §  14S2  thus 
199,  in  effect  Oct.  1,  1921.) 

Dertnltoa.— Cod8  av.  pcoc.,  f  77a,  m  us.  by  L.  IS77,  App.  piv.  b37.  123 

«h.  41a.  L.  ISn,  (ii.  543.  L.  IWl,  eh.  307.  L.  1884,  eb.  ISI.  LsiuMId.  138  App.  I 

witluut  ctsMc:  oii^iully  nviwd  fnuD  L.  IMT,  eh.  380,  t.  BnnktyD  HatataU 

13:  L.  187B,  oh.  43T,  f  II.  N.  Y.  SuCT.  491:Mi 

UfimiM**-—- iBUsuoitary  ori«U  upcD  itmu  rrf  law.  N.  Y-  Bupp.  S38;  Jmt 

C.  P.  A.,  |14S2:sosUidniot»a,  Id.,  ((1407,  1408.1471.  45  Muc  sa,  90  N.  1 

I48a;  addtioiul  unowuiM*,  Id.,  U  iSia.  1913;  dlfAwne-  Mne.  618.  M  N.  Y.  8 

DHBt  biEhided.  Id..  I IGIS.  Uig  Co.,  98  Muc.  3C 

jMMBdnMMb  CT 1801  amd  ■SS4.~L«lia  v.  8>nto»  Clum.  52  Han  461,  t 

Bmrins  Co.,  33  Mus.  lia  67  N.  Y.  Bupp.  332,  iSd.,  59  N.  Y.  Bupp.  SS7:  W 

AtuKv.  SM.  09  14.  Y.  Supp.  I13S.  On,  158  N!  ¥.  Suiv 

^MilMtimii      TTiiaih  t.  BoMtohn.  l42  N.  Y.  312:  W^TW  M  >4ar-- 

Hevsn  T.  Cix^  75  App.  Dit.  23S,  78  N.  Y.  Bapji.  9;  91B.  1£3  N.  Y.  Supp 

Wuacnnanv.Benltmiii,  91App.  Dlv.  547,  SON.  Y.  Siipp.  911.  38  14.  Y.  Hupp. 

1033;  F<n  v,  Mulisr.  31  Mtee.  47a  64  N.  Y.  Supp.  W6-.  Stnle.  81  Mb*.  416. 

MsUer  ol  McTevey.  93  Mba.  384.  168  N.  Y.  Bupp.  136.  v.  CoDtiamlal  Life  ] 

City  uurt  of  New  Yaik.    Mucphy  v.  Miudoiff.  J9  MiK.  bifiMcMIHiil  br 

334.  135  N.  Y.  Supp.  024.    MuniA"'  *»urt  o<  ''"■  '^"'^  ^RP-  ^v.  293,  137  I 

Fuber  t.  Plsumas,  30  Muc.  037T  02  N.  Y.  Supp.  784;  Sappleiiwiiluy  | 

HincbBeMv.  HaHHt,69MiK.  1«,  110  N.  Y.  Supp.  3M;  «aa. »  Hun  403.  tl 

■Balk  V.  Waihoh,  50  Miie.  515,  110  N.  Y.  Supp.  034;  Mw.  SO,  54  N.  Y. 

Somcste'aooun.   SchoSsld  v.  AdriBiiM.3DBin.MS.  _^^  Conn^^Mi"   ~" 

70  N.  Y.  Supp.  7fle;  Cohin  t.  Kmleinlch, 


'0  App.  DtT.  118. 

Y.  Supp.  7fle;  Cohin  t.  Kmleinlch,  81  App.  Dlv.      _.. 

ON.  Y.8ui».0S9;Mull<iv.  BrooUynHdahUR.     Hi.  Y.  Supp.  11 


147,  eON.  Y.  Supp.  0S9;Mull<iv.  BrooUynHdahUR.  K.  Y.  Supp.  Ill,  *1I< 

R.  Co..  139  App.  DiT.  737,  124  N.  Y.  Bupp.  491:  Bnw-  IttdnneatlM  an 

Boao  >.  Wtbii  Piuo  Co..  143  App.  IHv.  013.  ISi  N.  Y.  App.  Dlv.  70,  98  N. 

Baoo.  407:  Pl^>p(  t,  Cunun,  80  Hun  518;  Ven  Wont        ^ " —  *-  — 

T.  Aekley,  60  Hin  375,  10  N.  Y.  Supp.  673. 

~a  MfMckttM  I*  «•  M  pOW  POTT—        "' ■ 

Dioe.  ^Min.  6, 9. 101  S.  Y.  Bupp.  1( 
BTtkc  af  otdcr  amrdlnc  cMta.  m 


— M&Uer  of  Hinmui,  40  App.  Di 

N.  Y.  115;  Webet  V. 

ir  ttitBC  ttmc  ot  Supp.  SIO;  Bsnihcii 

Mrwenl.— Ranlv  t.  Lookwood.  30  Mus.  631,  62  N.  Y.  N.  Y.  Bupp.  816:  Mi 

£ipp.  713:  Cuvrella  v.  Miolwel  A  Co..  31  Mi«.  170.  03  Supp.  403:  SUM  Ba 

N.  Y!8iJPP.96T:AurtnT.WHiBCT,33  Mi«.  388,08  N,  Y.  N.^.  SUpp.  131;  Foi 

Supp.  731:  Williun  v.  TnH,  38  Bus  380.  108  N.  Y.  110:  Mdl 

Smw    tar    ■oa-nnuMil.—Vui    Brocklin    v.     Van  636,  13  N.  Y.  Supp. 

Bioekiii,  17App.  IXt.  230,45N.  Y.  8itpp.641;Mattica  FarBMUt    ta    il 

T,  BheUaBd.76App.DiT.13e,  78N.  Y.  Bupp,S37:JtoberU  S90. 

T.  Sehal,  76  App.  Div.  433,  78  N,  Y.  Supp.  77S;  Sin  t.  ■ottmf  wItiMMt 

Bhubert.  93  App.  Dit.  324.  87  N.  Y.  Bupp.  891:  Tiaowv.  Wharf  Ci>.  v.  Kniek 

Uohloutadler,  113  App.  Div,  764,  BO  N.  Y.  Supp.  331;  N.  Y,  Bupp.  668. 

Wihar  t.  Indepenikat  Older  Alw«a«  luul.  12S  App.  _S«(  sC  t  tmU.- 

DiT.  016,  107  nTY.  Bupp.  497;  Behieiu  v.  Sturge*.  138  Wdlnun  v.  Froet.  3! 

$  16S1.  Article  not  to  allect  Bpecial  provisioos  of  law. 

Thia  article  does  not  affect  any  provision  contuned  elsev 
other  statute  lemaining  unrepealed  after  this  act  takes  efft 
costs  is  specially  fixed,  in  a  particular  case,  otherwise  than 
(Or^n*!  !  I'tSS  thus  renumbered  by  L.  1921,  ch.  199,  in  efli 

n. — Codti^.  proc..  (3201,  without  obaui*. 


§  1622  .    CIVIL  PRACTICE  ACT  art  87 


ARTICLE  87 

(Origins!  art.  88  tfaua  reouaibered  by  L.  1921,  xhl  199,  ia  effeot  Oet.  1.  1931.) 

Costs;  security  for 

Sec.  1522.  When  defendant  may  require  plaintiCF  to  give  aeourity  for  ooeta. 
1928.  When  oourt  aaay  XBquiie  plaintiff  to  gire  ■eonrity  for  eosta. 

1524.  Order  for  aecuritv. 

1525.  Requiaites  of  ondertaking. 

1526.  Ebcoeption  to  and  juetifioation  of  sureties. 

1527.  Allowance  of  sureties. 

1528.  Additional  security  for  costs. 

1529.  Dismissal  of  oomplaint  on  failure  to  obey  order  to  give  security. 

1530.  Liability  of  attorney  for  costs  in  certain  aetions. 

1531.  SaoArity  for  costs  in  spedal  proceedings. 

§  16i22«  When  defendant  may  require  plaintiff  to  give  security  for  costs. 

The  defendant  in  an  action  brougbt  in  a  oourt  of  record  may  require  security  for  costs 
to  be  given: 

A.  Where  the  plaintiff,  when  the  action  was  commenced,  either  was 

1.  A  person  residing  without  the  state;  or,  if  the  action  is  brought  in  a  county  court, 
except  in  the  coimties  of  Albany,  Kings,  Queens,  Rensselaer  and  Richmond,  or  in  tiie 
city  court  of  the  city  of  New  York,  the  city  court  of  Yonkers  or  the  city  court  of  Albany, 
residing  without  the  city  or  county,  as  the  case  may  be,  wherein  the  court  is  located;  or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  crime;  or 

4.  The  official  assignee  of  a  person  so  imprisoned;  the  official  assignee  or  official  trustee 
of  a  debtor;  or  an  assignee  in  bankruptcy;  where  the  action  is  brou^t  upon  a  cause  of 
action  arising  before  the  assignm^it,  ^e  appointment  of  tiie  trustee  or  the  adjudication 
in  bankruptcy. 

B.  Where,  after  the  commencement  of  the  action,  the  plaintiff  either 

5.  Ceases  to  be  a  resident  of  the  state;  or,  where  the  action  is  brought  in  either  of  the 
local  courts  specified  in  subdivision  one  of  this  section,  ceases  to  be  a  resident  of  the  city 
or  county,  as  the  case  may  be,  wherein  the  court  is  located;  or 

6.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or  exonerated  from  im- 
prisonment, pursuant  to  a  law  of  the  state  or  of  the  United  States;  or 

7.  Is  sentenced  to  the  state  pridon  for  a  term  less  than  for  life. 

8.  In  a  case  specified  in  this  section,  if  there  are  two  or  more  pkdntiffs,  the  defendant 
cannot  require  security  for  costs  to  be  given  unless  he  is  entitled  to  require  it  of  all  the 
plaintiffs. 

9.  The  word  ''city''  as  used  in  this  section,  so  far  as  it  applies  to  the  dty  court  of 
the  city  of  New  York,  shall  be  construed  to  mean  and  apply  to  the  territory  within  the 
city  of  New  York  as  it  existed  and  was  constituted  prior  to  June  six,  eighteen  hundred 
and  ninety-five.  (Original  §  1484  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1^ 
1921.) 

DerlTatlon.— Code  civ.   pioc..   {( 3268,   3269,    3270,  103  N.  Y.  Supp.  929;  Craig  ▼.  Da  Gtos,  68  Misc.  524. 

without  change  of  sabstanee.    Bubd.  9  is  Greater  New  117  N.  Y.  Supp.  384;  Norton  v.  Mackie,  8  Hun  520; 

Yoric  charter,  f  1345.  {  1368,  as  am.  by  L.  1891,  ch.  170,  Norton  v.  Bennett,  22  Hun  604;  Rothschild  v.  Wilson,  10 

L.  1904,  ch.   524.  L.   1910.   ch.    118;  onginally  jevised  N.  Y.  Supp.  61,  24  Abb.  N.  C.  123.    ' 

from  R.  S..  pt.  3,  ch.   10,  tit.  2.  {  1:    {  8209,  originally  AitmlaMnkatn.'^ViMnAvy  v.  Rodgecs.  44  App.  Div. 

revised  from  R.  8.*  pt.  3,  ch.  10,  tit.  2,  1 2.    {  3270,  on-  139, 61  N.  Y.  Supp.  1015;  Davidson  v.  Bose,  57  App.  Div. 

ginally  revised  from  R.  S..  pt.  3,  ch.  10.  tit.  2,  {1 1,  2.  212,  68  N.  Y.  Supp.  316;  Podmore  v.  Seamen's  Bimk,  28 

OUeet  9i  MC«rlty.^-<mwt  v.  Dean,  60  Miec.  69,  Misc.  488.  59  N.  Y.  Supp.  629;  a.  c.  30  Misc.  416,  62 

124  N.  Y.  8uj>p.  916,  N.  Y.  Supp.  528. 

When  wig^i  alMoilote.— WiHson  v.  Eveline,  30  App.  Vorelni   c«rp»fmlion« — LoutsviUe    Lumber    Co.    t. 

Div.  129,  56  N.  Y.  Suppw  632;  Hand  v.  Shaw,  13  Muc.  Smith,  154  App.  Div.  386,  139  N.  Y.  Supp.  357;  Henry 

143,  34  N.  Y.  Supp.  115;  Kamermann  v.  Eisner,  etc.,  Co.,  Huber  Co.  v.  Warren,  29  Misc.  888, 61 N.  Y.  Supp.  147. 

23  Misc.  330.  50  N.  Y.  Supp.  210;  Wood  v.  Blodgett.  Domestic  oorpontton;  **penoii.'*'-Sherin  Special 

49  Hun  64,  2  N.  Y.  Supp.  304;  Churchman  v.  Merritt,  50  Agencv  v.  Seaman.  49  App^  Div.  88, 68  N.  Y.  Sttvp.  &l, 

Hun  270,  2  N.  Y.  Supp.  843;  Sims  v.  Bonner,  16  N.  Y.  Asstgnee  for  creditors. — ^lintner  v.  Long  IsUmdt  eta, 

Supp.  800,  21  Civ.  Prx>c.  Rep.  355;  Alien  v.  McCormiok,  Ins.  Corp.,  22  Misc.  305,  49  N.  Y.  Supp.  1105. 

110  Misc.  254,  180  N.  Y.  Supp.  116.  Ttastoe  In  bankruptcy.— ReiUy  v.  Rosenberg.  57 

Nonresidents.— Barres  v.  Rainey,  192  N.  Y.  286,  revg.  App.  Div.  408.  68  N.  Y.  Supp.  265;  Bchreier  v.  Hogan.  70 

124  App.  Div.  583,  109  N.  Y.  Supp.  140;  McKeaggan  App.  Div.  2,  74  N.  Y.  Supp.  1051;  Joseph  v.  Mi^ey,  78 

V.  Poet  A  McCord,  117  App.  Div.  129,  102  N.  Y.  Supp.  App.  Div.  156,  76  N.  Y.  Supp.  669;  Kelley  v.  Kremer. 

276;  Schmals  v.  Crow  Construction  Co.,  146  App.  Div.  74  App.  Div.  456,  77  N.  Y.  Supp.  515;  Joseph  v.  Raff,  75 

623, 131  N.  Y.  Supp.  398.  Myen  v.  Stephens,  52  Misc.  632,  App.  Div.  447,  78  N.  Y.  Supp.  310;  Kionfeld  v.  Liebmsn, 
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ii  1623,  1524 


78App.Div.4a7,79N.  Y.Sopp.  1063;  Kiendl  ▼.  Dubraff.  10*  N.  Y.  Supp.  606;  Deniaon  t.  Ilenimn,  65  Miao.  498. 

136  App.  Dtv.  8.  lao  N.  Y.  Sum).  121;  Bntwiale  v.  Cohen.  147  N.  Y.  Supp.  176. 

141  App.  Dir.  684.  126  N.  Y.  Bapp.  036:  Uhr  r.  Coulter,  LMhet.— 8e«al  v.  CauldweU,  22  App.  Div.  96. 47  N.  Y. 

172  App.  DiT.  413. 166  N.  Y.  8um>.  612;  Cole  ▼.  Maaeon,  Suppw  439;  Hendenon  v.  MoNaliy.  83  App.  Div.  133.  63 

42  Ii£M.  149. 66  N.  Y.  Simp.  1011;  Podcenser  v.  BuUook.  N.  Y.  Supp.  361;  Wicker  v.  Villec«  ot  Elnun  Heights.  42 

101  MiMs.  600,  166  N.  Y.  Supp.  461;  AUen  ▼.  MeOonnkk,  App.  Dir.  426,  69  N.  Y.  SiMp.  160;  Turcll  r.  Erie  B.  Co.. 

110  Miec.  264,  180  N.  Y.  Supp.  116.  46  App.  Div.  296,  61  N.  Y.%pp.  306;  e.  e..  47  App.  Div. 

Fkom  tnfluit  platnttfr.— ^VeaanKio.  v.  Weir,  64  App.  639,  62  N.  Y.  Supp.  1053;  Gibb^  v.  Buah  Co.,  06  App. 

Dhr.  488,  72  N.  V.  Supp.  234;  Trible  v.  KilgaMon.  12  Div.  283, 90  N.  YTSupp.  603;  Fsbiik  S.  V.  A.  QeeBellaohiJt 

Miao.  459,  34  N.  Y.  Supp.  256;  Gallagher  v.  Geneva  v.  Neaee,  117  App^  IMv.  379, 102  N.  Y.  Supp.  672;Tedea- 

Traotion  Co.,  39  Miao.  087,  80  N.  Y.  Snpp.  606;  Gsnaett  ehi  v.  Baeigalupo.  89  Miao.  163.  161  N.  Y.  Supp.  649; 

V.  Dean.  69  Miao.  69.  124  N.  Y.  Siipp.  916.  Robertaon  v.  Barnum.  29  Hun  657. 

Ctanrdlnn  md  litem.— Tropeano  v.  Oiimaldi,  173  App.  Fvaetlee.— Puraley  v.  Rodgera,  44  App.  Div.  139.  61 

Dir.  6d4»  IM  N.  Y.  Supp.  1026;  Bimnethni  v.  AlenHKler,  N.  Y.  Supp.  1016;  Kionfeld  v.  li^BBnn,  78  App.  Div. 


176  App.  Div.  184.  1 


ipp.  II 
62N. 


Y.  Snpp^  403;  MoQovem  v. 


New  York  Telephone  Co..  100  Miae.  177«  166  N.  Y.  Supp. 
480;  Bwskennan  v.  Coooola,  189  App.  Div.  23^  178  N.  Y. 
423. 


*¥i 


lupp.  ] 
487.  79  N.  Y.  Supp.  1063. 

8«M.  i;  cliMiipe  of  ntMeoMir— Flaherty  v.  Caiy,  26 
App.  Div.  196,  49  N.  Y.  Supp.  303;  Ball  v.  Randall,  87 


Mu 


iac.  194,  149  N.  Y.  Supp 


supp. 
.  696; 


Flint  V.  Van  Deuaen,  24 


ratfcr^— Tuiell  v.  Erie  R.  Co.,  46  App.  Div.  296.  61  Hun  440;  Morton  v.  Deveatio  Tel.  Co.,  1  Abb.  N.  C.  290. 

N.  Y.  Supp.  308;  Boyd  v.  U.  S.  Mortgage  A  Truat  Co.,  SiAlf.  f ;  buittraptey.— Donnelly  v.  Third  Ave.  R.  R. 

90  App.  IXv.  32. 86  N.  Y.  Supp.  688;  W.  A.  Iv«  Mik.  Co.  Co.,  112  App.  Div.  648.  98  N.  Y.  Supp.  387. 

V.  Smith  ft  Hemenway  Co..  166  App.  Div.  910.  151  N.  Y.  SdInI.  6.— Havana  City  Ry.  Co.  v.  Ceballoa,  25  Miao. 

Supp.  276;  Dwyer  v.  MoLaiudEklin,  27  Miao.  187»  57  N.  Y.  660.  66  N.  Y.  Supp.  660;  Sima  v.  Boimer.  16  N.  Y.  Supp. 

Supp.  220;  Cannon  v.  New  York  City  Ry.  Co..  52  Miao.  800,  21  Civ.  Proo.  Rm>.  365. 

683. 104  N.  Y.  Supp.  760;  Knagga  V.  Eaeton,  54  Miao.  61.  nroBi  Mmniy.— I^biaa  Tile  Co.  v.  Topping  Realty 

Co..  114  Miao.  600,  186  N.  Y*  Supp.  734. 


§  1623.  Wh^i  court  may  require  plaiatiff  to  give  security  for  costs. 

In  an  action  by  or  against  an  executor  or  administrator,  in  his  representative  capacity, 
or  the  trustee  of  an  express  trust,  or  a  person  expressly  authorised  by  statute  to  sue  or 
to  be  sued;  or  by  an  official  Assignee,  the  assignee  of  a  receiver,  or  the  committee  of  a 
person  judicially  declared  to  be  incompetent  to  manage  his  affairs;  the  court,  in  its  dis- 
cretion, may  require  the  plaint^  to  give  seoarity  for  costs^  OQri^iial  §  1485  iAAis  re- 
numbered by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


HorlvmtloB. — Code  civ.  ptoc.,  1 8271.  without  change; 
origiaatty  revised  from  code  ef  proc.,  i  817,  laet  oentenee, 


Seemf  ty  required. — ^Tolmaa  v.  Ssrraeuae,  B.  ft  N.  Y. 
R.  Co..  93  N.  Y.  868;  Purdey  v.  Rodgers,  44  App.  Div. 
139;  61  N.  Y.  Supp.  1015;  PeOcey  v.  Town  of  Saranac,  67 


and  L.  1874.  ch.  446,  tit.  2, 1 5,  last  clause.  139;  61  N.  Y.  Supp.  1015;  PeQcey  v.  Town  of  Saranac,  67 

AMttrMDO.— Denehy  v.  MeCloud,  f  1  Miae.  641,  47     App.  Div.  887, 78  N.  Y.  Supp.  493;  MoKeaggan  v.  Poet  A 
N.  Y.  Supp.  714;  Sullivan  v.  Remingtan  Sewing  Maoh.     MoCord,  117  App.  Div.  129. 102  N.  Y.  Supp.  386;  Schmala 


supp. 
Co..  27  Hun  270. 

DlMfeltoii  «r  eewt.--«chmidt  v.  S&man.  6  Misc. 
364.  26  N.  Y.  Supp.  761;  Cowen  v.  Rouse,  49  Misc.  388, 
99  N.  Y.  Supp.  302;  Allen  v.  MeCormick,  110  Misc.  264, 
180  N.  Y.  &ipp.  116. 

''Plataittir.^— Montgomery  v.  Odell.  78  Hun  424,  26 
N.  Y.  Supp.  980. 

f^Bffelgn  Admluistnitor.  wben  reqalred  of. — 
Meaattir  y.  Poet  ft  McCord.  117  App.  Div.  563,  102  K.  Y. 
Supp.  Oil:  Hilgenberg  v.  Great  Eastern  Casualty  ft  I.  Co.. 
144  App.  Div.  411,  129  N.  Y.  Supp.  240. 

Beeclver  In  uippleiiieiitery  proeeedlngs. — Gilford 
V.  Rising.  48  Hun  1^. 

Vtostee  In  iMiiknipfcy. — ^Reilly  v.  Rosenberg,  57 
App.  Div.  408.  68  N.  Y.  Supp.  266;  KeUey  v.  Kremer.  74 
App.  Div.  447,  78  N.  Y.  Supp.  310^Cole  v.  Manson,  42 
Bfiae.  149,  86  N.  Y.  Supp.  1011;  Welch  v.  Qaffrey.  1 
How.  Pr.  N.  S.  146;  AUen  v.  McConniok,  110  Mise. 
254.  180  N.  Y.  Supp.  116. 


Vtostee  fereelMtaK  mortpige.—- Hagar  v.  Radam 
Microbe  Killer  Co.,  119  App.  IXv.  839.  104  N.  Y.  Supp. 


806. 


iMlnee 

icbenoach, 


for   benefit   of   creditors. — Graham    v. 
,  136  App,  Div.  447, 120  N,  Y.  Supp.  882. 


V.  Crow  Construction  Co..  146  App.  Div.  623,  131  N.  Y. 
Supp.  398;  Fessendea  v.  Blanchaid,  48  Hun  860.  1  N.  Y. 
Supp.  105;  Cacavo  v.  Rome.  W.  ft  O.  R.  Co..  13  N.  Y. 
Supp.  884. 

aecarltjr  not  reoolred. — McNeil  v.  Merriam,  57 
App.  Div.  64.  68  N.  Y.  Supp.  165;  Davidson  v.  Boee.  67 
App.  Div.  212.  68  N.  Y.  Supp.  316;  Kelly  v.  Kelly,  77 
App.  Div.  619.  78  N.  Y.  Supp.  918:  Kelley  v.  Madigan.  88 
App.  Div.  138, 84  N.  Y.  Supp.  331;  RIdgwaar  v.  Symons.  14 
Misc.  78.  35  N.  Y.  Supp.  197:  Crossett  v.  Dean.  69  Mim, 
69.  124  N.  Y.  Supp.  916;  Rutherford  v.  Town  of  Madrid^ 

77  Hun  545.  28  N:  Y.  Supp.  923. 

Nottee  reonlvMl.— PoifkBf  v.  RodMrs.  44.  Abp-  Div. 
139.  61  N.  Y.  Supp.  1015;  McNeil  vTMerriam.  67  App. 
Div.  164,  68  N.  Y.  &iwp.  166;  KeUey  v.  Kiemer.  74  App. 
Div.  456,  77  N.  Y.  Supp.  515;  Kronfeld  v.  Liebman. 

78  App.  Div.  437,  79  N.  Y.  Supp.  1063;  Swift  v.  Wheeler. 
46  Hun  680;  Wood  v.  Blodgett,  49  Hun  64.  2  N.  Y.  Supp, 
304. 

Eefiew  of  dlBeretlon. — Schmals  v.  Crow  Construction 
Co..  146  App.  Div.  023,  131  N.  Y.  Supp.  398;  Rutherford 
V.  Town  of  Madrid,  77  Hun  646,  28  N.  Y.  Supp.  923. 


§  1524.  Order  for  security. 

Where  security  for  costs  is  required  to  be  given,  the  court  in  which  the  action  is  pend- 
ing, or,  except  in  a  case  specified  in  the  last  section,  a  judge  thereof,  upon  due  proof  at 
aay  time,  by  affidavit,  of  the  facts,  must  make  an  order  requiring  the  plaintiff,  within  a 
time  specified,  either  to  pay  into  court  the  sum  of  two  hundred  and  fifty  dollars,  to  be 
applied  to  the  payment  of  the  costs,  if  any,  awarded  against  him,  or,  at  his  election,  to 
file  with  the  clerk  an  undertaking  and  to  serve  a  written  notice  of  the  pa3rment  or  of  the 
filing  upon  the  defendant's  attorney;  and  staying  all  other  proceedings  on  the  part  of 
the  plaintiff,  except  to  review  or  vacate  the  order,  until  the  payment  or  filing,  and  notice 
thereof,  and  also,  if  an  undertaking  is  given,  the  allowance  of  the  same.  (Original  §  1486 
thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


Pwltmifcm^—Oode  civ.  proa,  13272,  aa  am.  by 
L.  1916,  ch.  63&  without  change;  ori^JMiUy  raviaed  from 
R.  8m  pt.  3,  eh.  10,  tit.  2,  f  3.  in  piut. 

Bflket^fMBMidiiMBtoritlfiipoiitiiiieorMWUM- 
ttMi  f»r  geemity. — ^Beloh  v.  Delaware  A  Hudson  Co., 

178  App.  Div.  867, 160  N.  Y.  Supp.  74;  Hungarian  General 


Credit-Bank  v.  Tftua,  176  App.  Div.  607, 161  N.  Y.  Supp. 
1078. 

By  pttMlsn  of  Infiiiit  platntUr.— Turell  v.  Erie  R. 
Co.,  47  App.  Div.  639i  62  N.  Y.  Supp.  417;  b.  o..  46  App. 
Div.  296.  61  N.  Y.  Supp.  308;  Robertson  y.  Bamum  ,29 
Hun  657. 


«U 
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rtonf  of  ffMte^—Wicker  v.  Village  of  Elmin  H«i|^«i,  Erie  R.  Co.,  46  App.  Div.  2M.  61  N.  T.  8m».  SOB;  Jolin- 
42  App.  Div.  426,  69  N.  Y.  Supp.  IdO;  Gace  v.  Feetach,  son  v.  Met.  St.  Ry.  Co.,  66  App.  Div.  286, 67  N.  Y.  Bopp. 
12  Miee.  MS,  84  N.  Y.  Supp.  90;  Hand  t.  W^m,  13  MSao.  866;  Cooke  ▼.  Met.  St.  Ry.  Co.,  60  App.  Div.  164, 60  N.  Y. 
143.  34  N.  Y.  Sinn).  1 16;  Levy  v.  Mierowita,  16  Miae.  284,  Supp.  4;  Di  SteCuio  v.  Peekakill  Iii£Snc  A  R.  R. t>>..  140 
28_N.  Y.  Supp.  123.  _  App.  ^v.  746,  J34  N.  Y.  Supp.  204;  Si^th  A  Biiap 

p.  478; 


PraettM  onrntntUat  ardiW.—Rid8way  v.  Symona,  14  hnm  Worin  v.  KahD,  18  Miae.  607,  42  N.  Y.  &app. 

Miae.  78,  86  NT  Y.  Supp.  107;  Kamemaim  v.  BioBer  A  Dunaway  v.  Teny,  37  Maao.  610.  76  N.  Y.  Supp.  074; 

MendelaanCo.,  23  Miae.  380.  61  M.  Y.  Supp.  210:  Swift  Hoi^dBa  ▼.  Cohen,  06  Miae.  667, 161  N.  Y.  Supp.  1104; 

V.  Wheeler,  46  Hun  660;  Wood  v.  Blodgett.  49  Hun  64,  Sehwavta  v.  Sooti,  86  N.  Y.  Supp.  607,  26  Civ.  Proe.  Rep. 

2N.Y.  Supp.  204;  Churchman  v.Merritt,  50  Hun  270,  2  63. 

N.  Y.  Supp.  848;  Mitchel  v.  Diek,  28  N.  Y.  Supp.  1003;  DcpofM  In  lira  of  Meatlty^-FiTat  Nat.  Bank  ▼. 

Sohwarta  v.  Scott,  86  N.  Y.  Supp.  607,  26  Civ.  Pioe.  R^.  Hall,  19  Miae.  276,  44  N.  Y.  Supp.  266;  Republio  of  Hcs- 

63.  duiaa  v.  Soto,  47  Hun  174. 

k  iMtbm,  wifwr.    flogal  v.  Cauldwell,  22  App.  Div.  Ouiiulty  Im  4»«Mte  amom*  avthovlMi 


95.  47  N.  Y  Supp.  829;  Henderaon,  Hual  A  Co.  v.  Me-     — Stefano  v.  PeehaUU  lighting  A  Raifaoad  Co.,  140  App. 
NaUy,  83  App.  tSv.  182,  68  N.  Y.  Supp.  861;  TonU  v.     Div.  746,  134  N.  Y.  Siqyp.  204. 

§  ISSS.  Requisites  of  tmdertaldng. 

The  undertaking  specified  in  the  last  section  must  be  executed  to  the  defendant  by 
one  or  mote  sureties)  and  must  be  to  the  effect  that  they  will  pay  upon  donand  to  the 
defendant  all  costs  whidi  may  be  awarded  to  him  in  the  action,  not  exceeding  a  sum 
specified  in  the  undertaking,  which  must  be  at  least  two  hundred  and  fifty  dollars. 
(Original  §  1487  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dcrifrntton. — Code  civ.  proo.,  {  3273,  without  change;      undertakings,  C.  P.  A.,  H  148-162;  attorney  and  eouneeler 
originaUy  reviaed  from  R.  S.,  pt.  3,  ch.  10.  tit.  22,  1 4,  fint      oannot  be  surety,  nUm  w  etvil  pnetioe,  27. 
elauae,  as  am.  by  L.  1875,  oh.  305.  SwIHektncirof  andertaldns.— EUeeohn  v.  Haeelbaeh, 

EcfiweBCM.— General  regulattone  respecting  bonda  and      17  Miae.  03^  80  N.  Y.  Supp.  333;  Warner  v.  Roes,  0  Abb. 

N.  C.  38«;  Montague  v.  Baaaett,  18  Abb.  Pr.  IS. 


§  1626*  Ezceptum  to  and  justification  of  sureties. 

Within  ten  days  after  service  of  the  notice  of  filing  the  undertaking,  the  defendant  may 
serve  upon  the  plaintiff's  attorney  a  notice  that  he  excepts  to  the  sureties  therein.  Within 
ten  days  after  service  of  such  a  notice,  the  plaintiff  must  serve  upon  the  defendant's 
attorney  a  notice  of  the  justification  of  the  same  or  new  sureties  before  a  judge  of  the 
court  or  a  county  judge,  at  a  specified  time  and  place;  the  time  to  be  not  less  than  five 
nor  more  than  ten  days  thereafter,  and  the  place  to  be  within  the  county  where  the 
action  is  triable.  (Original  §  1488  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.) 

Pwlf>tion« — Code  dv.  proc.,  {  3274,  without  change;  Nottee. — ^Hartford  Quany  Co.  v.  Pendleton,  4  Abb. 

originaUy  reviaed  from  R.  8.,  pt.  3,  oh.  10,  tit.  3.  H  5,  6,  as      Pr.  460;  Leftwiok  v.  Chnton,  26  How.  Pr.  26l 
am.-  by  L.  1875,  ch.  306. 

• 

§  1627.  Allowance  of  sureties. 

Where  the  judge  finds  the  sureties  sufficient,  he  must  annex  the  written  examination, 
if  any,  to  the  undertaking,  indorse  his  allowance  thereon  and  cause  them  to  be  filed  with 
the  clerk.  Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  imdertaking  is 
deemed  allowed  and  must  be  indorsed  and  filed  in  like  manner.  (Original  §  1489  thus 
renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DerlfmtlOD. — Code  civ.  proc.,  {3275,  without  change  C.  P.  A.,  M  852-854;  justification  of  personal  sureties, 

of  substance.     First  sentence  omitted  as  unneoesBaxy.  rules  of  civil  practice,  25. 

13275,  originaUy  revised  from  R.  S.,  pt.  3,  ch.  10,  tit.  2,  Fsfluie  to  Jostlfr.— Hill  v.  Burke,  62  N.  Y.  Ill; 

U  5,  6,  as  am.  by  L.  1875.  ch.  305.  Manning  v.  Oould,  90  N.  Y.  476. 

Refer^i€e8.~-Justificati<m  of  sureties  on  bail  bonds, 

§  1528.  AddHioiiAl  security  for  costs. 

At  any  time  after  the  allowance  of  an  undertaking  given  as  security  for  costs,  or  after 
notice  of  the  payment  into  court  made  pursuant  to  such  an  order,  the  court  or  a  judge 
thereof,  upon  satisfactory  proof,  by  affidavit,  that  the  sum  specified  in  the  undertaking 
or  the  amount  of  such  payment  is  insufficient,  or  that  one  or  more  of  the  sureties  have 
died  or  become  insolvent,  or  that  his  or  their  circumstances  have  become  so-  precarious 
that  there  is  reason  to  apprehend  that  the  undertaking  is  insufficient  for  the  security  of 
the  defendant,  must  make  an  order  requiring  the  plaintiff  to  give  an  additional  under- 
taking or  make  an  additional  payment  into  court.  The  provisions  of  law  relating  to 
the  original  order  for  security  c^  costs,  requisites  of  undertaking,  justification,  allowance 
and  payment  apply  to  such  an  order  and  to  the  imdertaking  given  or  pa3rment  made 
pursuant  thereto.  (Original  §  1490  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.)  . 

4U 


008TS;  SECnaiTY  FOR 


■par.  Ct.  630. 


DM(h  at  tmtf.—TnBj  v.  Dobn,  SI  App.  D 
S3  N.  Y,  Bapp.  351;  BooiiMt  v.  Townnod.  63  Hun 


missal  of  con^tlalut  on  failtin  to  obey  order  to  give  securi^. 

l»ntiS  fails  to  comply  with  aa  ordw  requiring  him  to  give  security  for 
>cure  the  allowance  of  an  undertaking  given  pursuant  to  such  an  order, 
is  entitled  to  a  judgment  Hi  ami  Ming  the  complunt,  and  in  his  favor  for 
endant  may  apply  therefor  as  upon  a  motion.  (Original  1 1491  thus  re- 
,.  1921,  ch.  199,  in  effect  Oct.  1,  1931.) 


thout  dhut*  Add.  DIv.  SSa,  lOS  N.  Y.  »tpp.  791:  Rbu 

pC  3,  ch.  10,  IS  Miso.  430,  43  N.  Y.  Simp.  IMO;  mn^Lu 

rs,  ek.  30S.  Bun  30a,  9  N.  Y.  8i4m>.  sTl 

ItSd,  144  App.  DIv.  STl,  AppML— Jom  v.  ftitnu.  132  App.  DIt.  (V 


bllitr  of  attorney  for  costs  ia  certain  actions. 

ndant  is  entitled  to  require  security  for  costs,  as  prescribed  in  subdivinons 
lection  fifteen  hundred  and  twenty-two  of  this  act,  the  plaintiff's  attorney 
t  defendant's  costs  to  an  amount  not  exceeding  one  hundred  dollars,  until 
m.  The  plaintiff's  attorney  may  relieve  himself  from  that  liability,  al- 
3ndant  has  not  required  security  for  costs  to  be  given,  by  filing  and  pro- 
rance  of,  an  undertaking  for  costs  as  if  an  order  bad  been  made.  (Ori^al 
umbered  and  am.  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


It  Bhui*  IMkm^— UiUw  ol  Lny,  a  CiT.  1 

8,  oh.  ID,      EaW  v.  Trowbiidce,  1  Law  BolL  SB;  F 

Yorii  a  CoftI  Co.7u  N.  Y.  Super.  Ct  44 


'.  Frofl.  R^.  lOSi 
EBIBV  V,  TTtnTDmue,  1  L»w  ijnil.  OO"  " '-' —   "  — 

Vnrli  n    nn>l  r\>     At  M    V    Riiiuv   rM 

n  Buoh'i  Brt&U.  X  Mian.  45S,  U 


:iiii^  for  costs  in  special  proceedings. 

la  of  this  act  relating  to  security  for  costs  apply  to  a  spedal  proceedu:^ 
court  of  record,  in  like  manner  as  to  an  action.  (Ori^nal  j  1493  thus 
L.  1921,  ch.  199,  m  effect  Oct.  1,  1921.) 

la  dr.   pros.,  {3Z7S,      The  poiticm  omilted  hai    baaa    oovend  by  a  ((DBni]  aeotiOD  undar 


{{  1532-163S  CIVIL  PRACTICE  ACT  art  88 


ASTICLE  88 

(Original  art.  87  thufl  renumbered  by  L.  1021,  ch.  100.  in  effect  Oct  1,  1021.) 

Costs;  taxation 

See.  1532.  Taxation  of  ooete;  oomputation  of  additional  allowanoee. 

1533.  Report,  dedaon  or  direotion  for  jttdgmient  to  8pe<nfy  parties  entitled  to  dieeretionary  oosta. 

1534.  Notice  of  taxa^n. 

1535.  Retaxation. 

1536.  Review  of  taxation  or  retaxation. 

1537.  Duty  of  taxing  officer. 

1538.  Affidayit  respecting  disbursements;  when  necessary. 

§  1632.  Taxation  of  costs ;  computation  of  additional  allowances. 

Costs  must  be  taxed  by  the  clerk  upon  the  application  of  the  party  entitled  thereto; 
except  that  the  court  may  direct  that  interlocutory  costs  or  costs  in  a  special  proceeding 
be  taxed  by  a  judge.  The  derk  must  ins^  in  the  judgment  or  final  older  the  amount 
of  the  costs  as  taxed.  The  additional  allowance  provided  for  in  an  action  to  foreclose 
a  mortgage  upon  real  property,  or  for  the  partition  of  real  property,  or  to  procure  an 
adjudication  upon  a  will  or  other  instrument  in  writing,  or  to  compel  the  determination 
of  a  claim  to  real  property,  or  where  a  warrant  of  attachment  has  been  issued,  must  be 
computed  by  the  clerk  upon  the  taxation;  but  the  value  of  property,  required  to  be  as- 
certained for  that  purpose,  must  be  ascertained  by  the  court,  imless  it  has  been  fixed  by 
the  decision  or  report,  or  by  the  verdict  of  the  jury,  upon  whicll  the  final  judgment  is 
entered;  except  that,  in  case  of  actual  partition,  it  must  be  determined  by 'the  commis- 
sioners.   (Original  §  1494  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Ilcfrlfmtlon.— <7ode  dr.  proo.,  f  3262.    The  third  sen-  •<Fii]l  bill  of  eoste  to  date."— National  Surety  Co.  ▼. 

tenoe  is  included  in  }  1495.  post.    1 3262,  oiiginaU:^  partly  Seaioh,  183  App.  DW.  110,  170  N.  Y.  Supp.  681. 

new;  and  partly  from  oode  of  proo.,  }  311,  and  thud  sen-  Practice  bMorc  clerk. — Qroeley  y.  Cobb,  37  Hun  271. 

tenoe  of  f  309.  Doty  of  derk. — Ballon  v.  Parsons,  56  N.  Y.  673; 

In  general. — ^Hewitt  v.  City  Mills,  136  N.  Y.  211;  People  ex  rd.  Roobester,  Syracuse  A  Eastern  E.  R.  Co.  t. 

Cohen  t.  Krulewitch,  81  App.  Div.  147.  80  N.  Y.  Supp.  Moroney.  224  N.  Y.  114;  Okx>t(  v.  Maclean.  11  Httt  894; 

689;  Marsh  y.  Graham.  19  Misc.  263.  44  N.  Y.  Supp.  253;  Williams  y.  Cassady,  22  Hun  180;  Cooley  v.  Cummings. 

Moses  y.  Moees.  154  N.  Y.    Supp.  555;   Friedman   y.  4  N.  Y.  Supp.  531.  17  Cxv.  Proc.  Rep.  145;  Lultcor  y. 

Blauner,  227  N.  Y.  327.  Waltea.  64  Barb.  417 ;  Chase  y.  Miser.  67  Barb.  44 1 ;  Hunt 

ApiiUcation. — Carter  y.  Builders'  Construction  Co..  y.  Midalebrook.  14  How.  Pr.  300;  Bailey  y.  Stone.  41 

134  App.  Diy.  553,  119  N.  Y.  Supp.  670;  Ward  v.  Ward,  How.  Pr.  346. 
22  N.  Y.  Supp.  903,  23  Ciy.  Proc.  K«p.  61. 

§  1633.  Report,  decision  or  direction  for  judgment  to  specify  parties  entitled 
to  discretionary  costs. 

Where  the  costs  are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the  direction 
of  the  court  for  final  judgment,  upon  a  default  or  after  a  jury  trial,  must  specify  which 
party  or  parties  are  entitled  to  costs.  (Original  §  1495  thus  renumbered  by  L.  1921, 
ch.  199,  m  effect  Oct.  1,  1921.) 

DoiYatloil. — Code  ciy.  proc.,  f  3262.  third  sentence,  without  change  of  subetance.     For  original  deriyation  of 
i  8262,  see  {  1494,  ante. 

§  1S34.  Notice  of  taxation. 

Costs  may  be  taxed  upon  notice  to  the  attorney  for  each  adverse  party  who  has  ap- 
peared and  is  interested  in  reducing  the  amount  thereof.  Notice  of  taxation  must  be 
served  not  less  than  five  days  before  the  taxation,  imless  the  attorneys  serving  and 
served  with  the  notice  all  reside  or  have  their  ofiUces  in  the  city  or  town  where  the  costs 
are  to  be  taxed,  in  which  case,  a  notice  of  two  days  is  sufficient.  A  copy  of  the  bill  of 
costs,  sf>ecif3dng  the  items,  with  the  disbursements  stated  in  detail,  must  be  served  with 
the  notice  of  taxation.  (Original  §  1496  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 

Dm  If  Atloil. — Code  ciy.  proc.,  f  3263.  without  change;  originally  reyised  from  code  of  proc.,  }  311.  in  part 

§  163S.  Retaxation. 

Costs  may  also  be  taxed  without  notice.  But  where  they  are  so  taxed,  notice  of  re- 
taxation thereof,  inmiediately  afterwards,  must  be  given  as  prescribed  in  the  last  section, 

lis 


art.  88 


COSTS;  TAXATION 


H  1^^1538 


by  the  party  at  whose  instance  they  were  taxed;  in  default  whereof ,  the  court,  upon  the 
application  of  a  party  entitled  to  notice,  must  direct  a  retaxation,  with  costs  of  the  mo- 
tion, to  be  paid  by  the  party  in  default.  The  court,  in  its  discretion,  upon  the  application 
of  a  party  interested,  may  direct  a  retaxation  of  costs  at  any  time.  Any  sum  deducted 
upon  a  retaxation  must  be  credited  tipoB  the  expcution  or  other  mandate  issued  to  en- 
force the  judgment.  (Original  §  1497  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 


Dttliatloil.-— Code  civ.  proo.,  }  3264,  without  change. 

Itemltoll  wlttwat  nonce. — ^Matter  of  Tazpayera  of 
Plattabursh,  27  App.  Div.  353.  50  N.  Y.  Supp.  356;  Tal- 
oott  V.  JonaaBon,  43  Miso.  372,  87  N.  Y.  Supp.  521. 

Time  9t  leteiatlon. — McDermott  v.  Vvefin.  103 
App.  Diy.  418,  92  N.  Y.  Supp.  1068. 

■etuuitloD  lefnaed. — ^ViDbard  v.  Kinaer  Conotrao- 
tiom  Co..  145  App.  Div.  673, 130  N.  Y.  Supp.  837;  Dunn  v. 


City  of  New  York.  168  App.  Div.  147,  153  N.  Y.  Supp. 
348. 

Bednctloii  upon  reteiatloii.— Hewitt  v.  City  Mills, 
136  N.  Y.  211;  Baker  v.  Coddinnton,  3  Miso.  512,  23 
N.  Y.  Supp.  5;  Ost  v.  SalmanowTu.  54  Mim.  547,  104 
N.  Y.  Supp.  849;  La  lUm  v.  Wilner,  54  Misc.  574  577, 
104  N.  Y:  Supp.  952. 


§  1636.  Review  of  taxation  or  retaxation. 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  court  upon  a  motion  for  a  new 
taxation.  The  order  made  upon  such  a  motion  may  allow  or  disallow  any  item  objected 
to  before  the  taxing  officer,  in  which  case,  it  has  the  efifect  of  a  new  taxation;  or  it  may 
direct  a  new  taxation  before  the  proper  officer,  specifying  the  grounds  or  the  proof  upon 
which  the  item  may  be  allowed  or  disallowed  by  him.  (Original  §  1498  thus  renumbered 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


Da  If  atlon.— Code  oiv.  proc.,  1 3265,  without  change. 

Appttcftttoo. — ^Lawaon  v.  Speer,  91  App.  Div.  411,  86 
N.  Y.  Supp.  915;  Taloott  v.  JooaaBon,  43  Misc.  372.  87 
N.  Y.  Supp.  521;  Hanria  v.  Pudney.  93  Misc.  470,  158 
N.  Y.  Supp.  44a 

Motion  papers. — ^Lyman  v.  Young  Men's  CoamopoE- 
tan  Club.  38  App.  Div.  220.  56  N.  Y.  Supp.  712;  La  Rosa 
V.  Wilner.  54  Muc.  574,  577.  104  N.  Y.  Supp.  952;  Foui^ 
taenth  St.  Bank  v.  Strauss,  54  Miso.  588,  592.  104  N.  Y. 
Supp.  956:  Atkinson  v.  Truesdell.  7  N.  Y.  Supp.  801; 
Comly  V.  Mayor,  etc..  1  Civ.  Proc.  Rep.  806;  Sneny  v. 
Gary,  13  Civ.  Proc.  Rep.  256;  Mathews  v.  Mathews,  14 
Civ.  Proc.  Rep.  399;  People  v.  Cakes,  1  How.  Pr.  195. 


Walrer  bjr  appeal. — Flaudler,  Barm,  etc.,  Go.  v.  Sar- 
gent, 43  Hun  164;  Marshall  v.  Boyer,  52  Hun  181,  5  N.  Y. 
Supp.  150;  Lerov  v.  Brown,  54  Hun  584, 8  N.  Y.  Supp.  82; 
Stevens  v.  N.  Y  El.  Ry.  Co.,  9  N.  Y.  Supp.  707,  18  Civ. , 
Proo.  Rep.  360;  Sleeman  v.  Hotchkiss,  18  N.  Y.  Supp. 
588. 

When  TCvtow  nantod. — ^Dame  v.  Maynard.  189  App. 
Div.  385.  134  N.  Y.  Supp.  17. 

Fraetlee  upon  Wflew. — Majror  v.  Cornell,  9  Hun  215; 
Cvosley  v.  Cobb,  87  Hun  271;  Manhattan  Ry.  Go.  v. 
Youmans,  81  Hun  82,  30  N.  Y.  Supp.  566. 


§  1637.  Duty  of  taxing  oflBlcer. 

An  officer  authorized  to  tax  costs  in  an  action  or  a  special  proceeding,  whether  the 
taxation  is  opposed  or  not,  must  examine  the  bills  presented  to  him  for  taxation;  must 
satisfy  himself  that  all  the  items  allowed  by  him  are  correct  and  legal;  and  must  strike  out 
all  charges  for  fees,  other  than  the  prospective  charges  expressly  allowed  by  law,  where 
it  does  not  appear  that  the  service  for  which  they  are  chaiged  were  necessarily  per- 
formed,   ((higbial  §  1409  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DefflvstlMu-<kMie  eiv  proo..  {  3966,  without  change;  son,  43  Misc.  372. 87  N.  Y.  Supp.  521;  Crosley  ▼.  Cobb,  37 

oricinally  revised  from  R.  S..  pt.  3.  eh.  10.  tit.  5. 1 5.  Hun  271;  Brown  v.  WindmuUer.  14  Abb.  N.  8.  8G9)  BIck 

AsMrtsliiliic  correelDMS  of  Itemi.— Fleischman  v.  v.  Reese,  17  Civ.  Proo.  Rep.  110. 
Yacel.  16  Misc.  511,  38  N.  Y.  Supp.  523;  Taloott  v.  Jonas- 


§  1638.  Affidavit  respecting  disbursements ;  when  necessiaiy. 

A  charge  for  the  attendance  of  a  witness  cannot  be  allowed  without  an  afl&davit  stat- 
ing the  number  of  dajrs  of  his  actual  attendance,  and,  if  travel  fees  are  charged,  the 
distance  for  which  they  are  allowed.  A  charge  for  a  copy  of  a  document  or  paper  cannot 
be  allowed  without  an  affidavit  stating  that  it  was  actually  and  necessarily  used,  or  was 
necessarily  obtained  for  use.  An  item  of  disbursements  in  a  bill  of  costs  cannot  be  al- 
lowed in  any  case  unless  it  is  verified  by  affidavit  and  appears  to  have  been  necessarily 
incurred  and  to  be  reasonable  in  amount.  (Original  §  1500  thus  renumbered  by  L.  1921, 
ch.  199,  m  effect  Oct.  1,  1921.) 

Dttliatloii. — Code  civ.  proc.,  {  3267.  without  ohaogo;         MBean. — I^rotaa  v.  Young  Men's  Cosmopolitan  Club, 
-lilinally  revised  from  R,  8.,  pt.  3,  ch.  10.  tit.  5, 1 7j  code      38  AoorDi  "^  *     "  " 


^—Matter  of  Rateau  Sales  Co..  72  Misc.      N.  Y.  Supp.  262. 

182.  120  N.  Y.  Supp.  446. 
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(Orisiiud  art.  88  thiu  renumbered  by  h.  1021,  oh.  190,  in  effect  Oat.  1,  1921.) 
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8eo.  1030.  Fees  of  witneesea  generally. 

1540.  Fees  of  witneeaes  on  depomtion. 

1641.  Party  or  attorney  not  entitled  to  witness'  fee. 

1543.  Fees  of  trial  jurors. 

1548.  Fees  of  juror  in  special  proceeding. 

1544.  Fees  of  stenographers. 

1545.  Fees  of  referees  generalhr. 

1546.  Fees  of  referees  upon  sales  of  real  property. 

1547.  Commianons  of  receiver. 

1548.  Commissions  of  trustee. 

1549.  Fiduciaries  may  include  costs  of  bond  as  necessary  expense. 

1550.  Fees  of  surveyor  or  commisnoner  in  aoUon  for  partition  or  dower. 

1551.  Fees  of  printers. 

1552.  Fees  of  the  cleric  of  the  court  of  appeals. 

1553.  Fees  of  clerks  of  courts  of  record  generally. 

1554.  Fees  of  county  clerks  generally. 

1555.  Fees  of  register  and  other  clerks. 

1556.  Certain  sections  not  applicable  to  counties  comprising  city  of  New  York. 

1557.  Fees  of  coun^  clerks  m  counties  comprising  city  of  New  York. 

1558.  Fees  of  sheriff. 

1559.  C<^lection  of  sheriff's  fees  on  execution. 

1560.  Fees  of  coroner. 

1561.  Fees  of  coun^  treasurer  and  of  chamberlain  of  city  of  New  Yoik. 

1562.  Fees  of  cAcer  for  oath  or  acknowledgment. 

1563.  Fees  of  officer  for  certification  or  exemplification. 

1664.  Fees  and  expenses  of  officer  to  b«  paid  before  transmission  of  paper. 

1565.  Taxation  of  officer's  fees. 

1666.  Effect  of  article  on  special  statute. 

1567.  Application  of  article  to  criminal  action  or  proceeding. 

§  1639.  Fees  of  witnesses  generally. 

A  witness  in  an  action  or  a  special  proceeding  attending  before  a  court  of  record  or  a 
judge  thereof  is  entitled,  except  where  another  fee  is  specially  prescribed  by  law,  to  fifty 
cents  for  each  day's  attendance;  and,  if  he  resides  more  than  three  miles  from  the  place 
of  attendance,  to  eight  cents  for  each  mile  going  to  the  place  of  attendance.  (Original 
§  1501  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


DerHrftltoii. — Code  civ.  proc.,  f  3318.  without  change; 
originally  revised  from  L.  1840,  ch.  386,  (  8. 

Id  genflral. — Lalla  v.  Bulkley.  156  App.  Div.  57,  141 
N.  Y.  Supp.  118;  People  ex  rel.  Troy  v.  Pettit.  19  Misc. 
280.  44  N.  Y.  Supp.  256. 

SiMTt  witnew.— Matter  of  Bender,  86  Hun  570,  33 
N.  Y.  Supp.  907. 


Defeett^e.— Matter  of  Van  Buren,  19  Misc.  378.  44 
N.  Y.  Supp.  357. 

llll«iffe.--8mith  ▼.  Hutton«  134  App.  Div.  445,  119 
N.  Y.  Supp.  194;  Ahems  v.  Coleman,  66  Misc.  569.  121 
N.  Y.  Supp.  1221;  Booth  v.  Kerbaugh.  82  Miao.  57,  143 
N.  Y.  Supp.  624. 


§  1640.  Fees  of  witnesses  on  deposition. 

A  witness  attending  before  a  commissioner  or  an  officer  authorized  to  take  his  deposi- 
tion to  be  used  without  the  state,  in  a  case  other  than  one  taken  before  a  justice  of  the 
peace  or  before  a  commissioner  appointed  by  a  justice  of  the  peace,  is  entitled  to  two 
dollars  for  each  day's  actual  attendance  and  to  eight  cents  for  each  mile  going  to  the 
place  of  attendance.  (Original  §  1502  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 

nerl^atloil.— Code  civ.  proc.,  §3319,  without  change  of  substance;  originally  revised  from  R.  8    pt  .3,  ch.  10, 
tit.  3.  {  31,  as  am.  by  L.  1867.  ch.  68.  {  2. 


§  1641.  Party  or  attorney  not  entifled  to  witness'  fee. 

A  party  to  an  action  or  a  special  proceeding  is  not  entitled  to  a  fee  for  attending  as  a 
witness  therein  in  his  own  behalf  or  in  behalf  of  a  party  who  pleads  jointly,  or  is  united 
in  interest,  with  him;  and  an  attorney  or  counsel  in  an  action  or  special  proceeding  is 
not  entitled  to  a  fee  for  attending  as  a  witness  therein  in  behalf  of  his  client.  (Original 
§  1503  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derlvatloii. — Code  dv.  proc..  {  3288,  without  change;         Ib  general. — Kennedy  v.  Jarvis,  126  App.  Div.  551, 
originally  partly  revised  from  R.  S.,  pt.  3,  ch.  10,  tit.  4.  |  15     654,  110  N.  Y.  Supp.  601. 


.    13311,    u    mm.    by 

:.  18ST,  eh.  3B9,  L.  ISSl. 


L.188e,<Ai.  3Ga.L.  18ST,  eh.3B9,  L.  isel.      pnM.,  (3311  u  Knwodad  by  L.  19 
oh.  MS,  L.  ISU,  oh.  IBS,  L.  tB16,  oh.  160.  AnUratlML— Cknudi  v.  O' 

Md  mktMt  in  nimioUi  cHiurt  act,  (1301.       N.  Y7Supp^78B:  EokrtiiB  T.  Si 


It  of  lfi21  msds  to  eoDfarm  to  oode  «tr. 

120,  oh.  228. 

'NoUL  30  MiH.  3 

_,,    ._.^ ^obMmer,  63  MiM.  835, 

lia  K.Y.r  - 

i'ees  of  referees  general^. 

n  an  action  or  a  apeciat  proceeding  brought  in  a  court  of  record,  or  in  a 
ceding  gupptementaiy  to  an  execution  against  property,  is  entitled  to  ten 
ich  day  spent  in  the  businesB  of  the  reference;  unleaa  at  or  before  the  c<»n- 
)f  the  trial  or  hearing  a  different  rate  of  compensation  is  fixed  by  the  consent 
M,  other  than  those  in  default  for  failure  to  appear  or  plead,  manifested  by 
the  minutes  of  the  referee,  or  otherwise  in  writii^,  or  a  smaller  compensation 
the  court  or  judge  in  the  order  appointing  him.  (Original  J  1507  thus  re- 
'  L.  1921,  ch.  199,  hi  effect  Oct.  1,  1921.) 

■(Ma  dv.    proa.. 

without  cbvirv  ol 

la  of  [tfoo.,  I  313. 

— Ps(x)le  T.  Buk  o[  SUlsD  Idud,  133  Pnople  v. 

lie  NTY.  Sapp.  837;  Matter  oI  Frenoh,  Sum.  SO.. 

le.  les  N.  Y.  Supp.  BBS.  kffd.,  334  N.  Y.  Kba  cnntuMalhin.— Butterly  v.  DmHik,  Bg  MiM. 

76,  129  N.  y.  Bupp.  S33. 

-Hrat  Nu.  Bank  v.  Tunsjo.  77  N.  Y.  Utoctof  denMOittiitailnfCH.— DiokinKiD  t.EuI«. 

iij  oI  BvBiiq,  S7  N.  Y.  1S4;  GriuB  r.  63  App.  Div.  134.  71  N.  Y.  Bupp.  337;  ftnitb  v.  Dunn,  H 

189;  Euu  T.  Eiwui,  SI  App.  Div,  flSS,  64  App.  6iv.  429,  8§  N.  Y.  8upp.  J8;  OrMniTOOd  v.  Muvio, 

1;  N.  YTM.  8.  *  L.  Ann.  v.  WenoheAor  »  Hun  M;  New  York  Buk  No'    "         ~      -.       "     . 


_.      . i  Note  Co.  T.  BuniltonBuk 

pp.Div.28£.90N,Y.  Bupp.  710;  Mdikh-  NoU<  Co.,  75  N,  Y.  8uh>.  S30. 

133  App.  Div.  361.   lie  N.  Y.  Supp.  723:  Wken  rtaht  ucmM.— Ehihrkop  v.   Whits.  13  App. 

Md,  IM  App.  Div.  4M.  170  N.  Y.  Siipp.  Div.  293,  *3  N,  Y,  8upp,  190;  HeWd  t.  City  of  Htw 

Butd.  8  Min.  171,  28  N.  Y.  Supp.  893;  York.  137  App.  Div.  7&.  132  N.  Y.  Bupp.  828;  Amsnt  v. 

I  MiK.  100.  29  N.  Y.  aupp.  75;  Brown  v,  Bchubsrt  Pi»ao  Co..  173  App.  Dir.  423.  liS  N.  Y.  Bupp. 

tes,  63  N.Y.  Supp.  792;  Matter  ol  Piitli.  532;  Topi*  Mioini  Co.  v.  Warfield.  71  Mih.  17fi,  139 

N.Y.  Supp.  132;  ChMBv-Jim™.  16  Hun  N.  Y.  Supp.  887;  Voron  v.  Chail,  IDl  MiM.  386.  1B7  N.  Y. 

Jd*  Community,  59  Hun  334.  12  N.  Y.  Supp,  857:  EUsworth  v.  Brown,  16  Hun,  1;  RobLnKm  v. 

ty  V,  WnWon,  186  App.  Div.  643,  174  BaltlST  Am,  Div.  79B.  176  N.  Y.  Supp.  273. 

UaMltr  tor  !(«■.— Oilb  v.  Toppmc.  83  N.  Y.  48; 

lOpBlkUaB.— Snith  v.  Dunn,  94  App.  Mormw  v.  MoMihon,  71  App.  Div.  171,  75  N.  Y.  Supp, 

Y:  Supp.  SS;  Conw^r  v.  Fuiah.«I«Sonl  534;  UtaSit  v.  Meyer,  31  Muo.  344.  47  N.  Y.  Bupp.  IM; 

ir.  Mt  lei  U.  Y.  Bupp.  1110:  Matter  ol  Thompeon  r.  Ricb,  28  Mik.  265,  59  N.  Y.  Supp.  819; 

.  341,  73  N.  Y.  Supp.  S&2.  affd.,  76  App.  American  Mortgage  Co.  v.  Butler,  36  Miae.  353,  73  S.  Y. 

Y.  Supp.  11S6;  diuTBhiU  t.  Covh,  lis  Bupp.  331;  Oenclu  v.  Smith.  85  Hun  11. 10  N.  Y.  Supp. 

an.  lOS  N.  Y. 
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FEES  a  1642-1545  ''^ 

ees  of  trial  jurors.  ;  '% 

ir  in  an  action  or  a  special  proceeding  in  a  court  of  record  is  entitled,  except  -    ''!^ 

specially  prescribed  by  or  pursuant  to  statute  in  a  particular  court  or  a  1^ 

unty,  to  the  following  fees:  twenty-five  cents  for  ea^  cause  in  wfaioh  he  is  -^ 

to  be  paid  by  the  party  noticing  the  cause  for  trial;  or,  if  it  is  noticed  by 
ne  party,  by  the  party  whom  the  court  directs  to  pay  it.  (Oripn^  §  1S04 
ered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921. 

Codeeiv.  [Koc..  13313.  without  rihaoce:  In  MBcmL — HudnD  v.  Erie  R.  Co,.  57  App,  Div.  98, 

boa  B.  C,  pv  3.  Ob.  ID.  tit.  3. 1  37,  in      68  N.^,  Bupp.  3S. 

In  IniBcrincaadlng.-'Mattac  of  SaofocJ.  61  Bun 
S3.  IS  K.  Y,  aipp.  S»l, 

'ees  of  jnror  in  special  proceeding. 

or  sworn  in  a  special  proceeding  before  a  judge  of  a  court  of  record;  or  upon 
uiry;  or  upon  a  trial,  before  a  sheriff,  of  a  claim  to  personal  property  seized 
a  warrant  of  attachment  or  an  execution;  is  entitled  to  twenty-five  cents, 
>y  the  person  at  whose  instance  the  jury  is  empanelled.  (Original  i  1606 
ered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Coda  dv.  proQ..  1 3316.  wititout  ohanae;  orisinallr  nviaed  :fn>m  R.  8.,  pt.  3,  oh.  10.  til.  3. 1 37,  final 

'ees  of  stenographers. 

ere  otherwise  agreed  or  when  special  provision  is  otherwise  made  by  statute, 
special  term  of  any  court  a  stenograidier  is  entitled,  for  a  copy  fu%  written 
I  Btent^raphic  not«8  of  the  testimony  or  any  other  proceeding  taken  in  an 
special  proceeding  in  a  court  of  record,  or  before  a  judge  or  justice  thereof, 
d  upon  request  to  a  party  or  his  attorney,  to  a  fee  of  ten  cents  for  each 
Dal  §  1506  thus  renumbered  and  tun.  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 


n 


a  154&-1548 


CIVIL  PRACTICE  ACT 


art.  80 


§  1646.  Fees  of  referees  upon  sales  of  real  proper^. 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant  to  a  judgment  in  an 
action  are  the  same  as'  those  allowed  to  the  sheriff,  and  he  is  allowed  the  same  disburse- 
ments as  the-  sheriff.  Where  a  referee  is  required  to  take  security  upon  a  sale,  or  to  dis- 
tribute^ or  apply,  or  ascartain  and  report  upon  the  distribution  or  ,iHp>plication  of  any 
of  the  proceeds  of  the  sale,  he  is  also  entitled  to  one-half  of  the  commissions  upon  the 
amount  so  secured,  distributed  or  applied,  allowed  by  law  to  an  executor  or  adnodnistrator 
for  receiving  and  paymg  out  money.  But  commissions  shaU  not  be  aUowed  to  him  upon 
a  simi  bidden  by  a  party,  and  applied  upon  that  party's  demand  as  fixed  by  the  judg- 
ment, without  being  paid  to  the  referee,  except  to  the  amount  of  ten  dollars.  And  a 
referee's  compensation,  including  commissions,  where  the  sale  is  under  a  judgment  in 
an  action  to  foreclose  a  mortgage,  cannot  exceed  fifty  dollars,  unless  the  proiKXty  sold 
for  ten  thousand  dollars  or  upwards,  in  which  event  the  referee  may  receive  such  addi- 
tional compensation  as  to  the  court  may  seem  proper,  or  in  any  other  cause  five  hundred 
dollars.     (Original  §  1508  thus  renumbered  by  L.  1921,  ch.  199,  m  effect  Oct.  1,  1921.) 


]lerlT»tloil« — Code  civ.  proo.,  i  3297.  as  am.  by  L.  1S95, 
ch.  241,  without  change;  ori^ally  revised  from  L.  1869, 
ch.  609.  (  4;  code  of  proo.,  |  309.  as  am.  by  L.  1870,  ch.  431, 

S  11. 

Eefereneefl. — Sales  under  execution,  C.  P.  A.,  H  <)60- 
663;  in  actions  for  dower,  real  property  1.,  {  485;  in  actions 
for  partition,  foreclosure,  or  dower,  C.  P.  A.,  (S  1062, 1087; 
real  property  1.,  {  486;  of  real  property  of  infant  or  in- 
competent, C.  P.  A..  (S  1385-1409. 

In  generaL — ^Hover  v.  Hover,  25  Misc.  95.  54  N.  Y. 
Supp.  698;  Walbridce  v.  James,  16  Hun  8;  Caryl  v. 
Stafford,  69  Hun '318,  23  N.  Y.  Supp.  534. 

Sale  to  party. — Kant  v.  Benp^uan,  97  App.  Div.  118, 89 
N.  Y.  Supp.  593;  Brighton  Heii^ts  Development  Co.  v. 
Interboro  Home  Builders  Co..  87  Misc.  225,  149  N.  Y. 
Supp.  496. 

Aadldonal   oompeoMitloii. — Hosmer  v.   Gano,    14 


Misc.  229.  35  N.  Y.  Supp.  471;  Dime  Say.  Bank  v.  Pettit, 
50  N  Y  SuDP  794 

]>orirer.-HSchierioh  v.  Schierloh,  22  Mise.  637.  49  N.  Y. 
Supp.  1062. 

Piurtltlon.— Richards  v.  Riehaids,  76  K.  Y.  186; 
Hobart  v.  Hobart,  86  N.  Y.  636;  Keim  v.  Keim,  48  App. 
Div.  88.  59  N.  Y.  Supp.  366;  Duffy  v.  MuUer,  52  Misc.  11, 
102  N.  Y.  Supp.  296;  Race  v.  Qilbert,  32  Hun  360.  mod. 

io2N.Y.r        '        ~   "      ^    

Supp.  176. 


'^ 


102  N.  Y.  298;  Buehan  v.  Buehan.  108  M&c.  ZU 177  N.  Y. 


rbreeloraTe. — ^Haibuifer  v.   St.   John's   A.   M.   £. 

Church,  87  Misc.  227,  149  N.  Y.  Supp.  516;  Salisbury  v. 
Dibble,  100  Misc.  191,  165  N.  Y.  Supp.  375;  Pafanatier  v.' 
CatskiU  Mountain  Railway  Co.,  102  Misc.  570.  170  N.  Y.  • 


Supp.  118;  James  v.  Peppard  Realty  Co.,  106  Misc.  565, 
178  N.  Y.  Supp.  585. 
In  New   York  eoonty. — Schierloh  v.  Schierioh.  22 


Misc.  637, 49  N.  Y.  Supp.  1062;  Harrington  y.  Bayles,  40 
Misc.  388.  82  N.  Y.  Supp.  479. 


§  1647.  Commissions  of  receiver. 

A  receiver,  except  as  otherwise  specially  prescribed  by  statute,  is  entitled,  in  addition 
to  his  necessary  expenses,  to  such  commissions,  not  exceeding  five  per  centum  upon  the 
sums  received  and  disbursed  by  him,  as  the  court  by  which,  or  the  judge  by  whom,  he 
is  appointed  allows.  But  if  in  any  case  the  commissions  of  a  temporary  or  permanent 
receiver,  so  computed,  shall  not  amount  to  one  hundred  dollars,  said  court  or  judge,  in 
its  or  his  discretion,  may  allow  said  receiver  such  a  sum,  not  exceeding  one  hundred 
dollars,  for  his  commissions  as  shall  be  commensurate  with  the  services  rendered  by  said 
receiver.    (Original  §  1509  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


DerlYatioti. — Code  civ.  proo.,  }3320,  as  am.  by 
L.  18Q2.  ch.  465.  L.  1809,  ch.  94,  L.  1902,  ch.  404.  L.  1904, 
ch.  755,  L.  1900,  ch.  65,  L.  1915,  ch.  631,  first  two  sen- 
tences, without  change;  originally  revised  from  code  of 
proc.,  i  244,  Bubd.  4,  final  clause. 

Appnoitlon. — Matter  of  Woven  Tape  Co.,  85  N.  Y. 
506;  U.  S.  Trust  Co.  v.  U.  S.  &  B.  Ry.  Co.,  101  N.  Y. 
473;  Matter  of  Smith,  31  App.  Div.  39,  52  N.  Y.  Supp.  877; 
Holton  V.  Robinson,  59  App.  Div.  45,  69  N.  Y.  Supp.  33; 
Slater  v.  Slater.  78  App.  Div.  449,  80  N.  Y.  Supp.  363; 


Miami  Valley  Gas^  Fuel  Co.  v.  Mills,  157  App.  Div.  542, 
142  N.  Y.  Supp.  862;  Smith  v.  Adlennan,  105  Miso.  223. 
172  N.  Y.  Supp.  682;  People  v.  Mut.  Benefit  Assn.,  39 
Hun  49. 

l&ecelTer  appointed  »t  reanest  of  trustee  In  l»nk- 
mptey. — Hull  V.  Fifty-secona  Street  Storage  House,  Inc., 
167  App.  Div.  860,  153  N.  Y.  Supp.  850. 

Appeal  horn  order  fixing  commlMlong. — Hanover 
Ins.  Co.  V.  Germania  Ins.  Co.,  46  Hun  308. 


§  1648.  Commissions  of  trustee. 

Except  as  otherwise  prescribed  in  regard  to  a  testamentary  trustee,  a  trustee  of  an 
expressed  trust  is  entitled,  and.  two  or  more  trustees  of  such  a  trust  are  entitled,  to  be 
apportioned  between  or  among  them  according  to  the  services  rendered  by  them  respec- 
tively, as  compensation  for  services  as  such,  over  and  above  expenses,  to  commissions  as 
follows: 

1.  For  receiving  and  paying  out  all  sums  of  principal  not  exceeding  one  thousand  dol- 
lars, at  the  rate  of  five  per  centum. 

2.  For  receiving  and  paying  out  any  additional  sums  of  principal  not  exceeding  ten 
thousand  dollars,  at  the  rate  of  two  and  one-half  per  centum. 

3.  For  receiving  and  paying  t)nt  all  sums  of  principal  above  eleven  thousand  dollars, 
at  the  rate  of  one  per  centum. 

4.  For  receiving  and  paying  out  income  in  each  year,  at  the  like  rates. 

5.  In  all  cases  a  just  and  reasonable  allowance  most  be  made  for  the  necessary  ex*- 
penses  actually  paid  by  such  trustee  or  trustees. 


art.  89 


FEES 


§§  1549-1551 


6.  If  the  value  of  the  principal  of  tlie  trust  estate  or  fund  equals  or  exceeds  one  hundred 
thousand  doUarS,  each  such  trustee  is  entitled  to  the  full  commission  on  principali  and 
on  income  for  each  year,  to  which  a  sole  trustee  is  entitled,  imless  the  trustees  are  more 
than  three,  in  which  case  three  full  commissions  at  the  rates  aforesaid  must  be  appor- 
tioned between  or  among  them  according  to  the  services  rendered  by  them  respectively. 

7.  K  the  instrument  creating  the  trust  provides  specific  compensation  for  the  services 
of  the  trustee  or  trustees,  no  other  compensation  for  such  services  shall  be  aUowed  unless 
the  trustee  or  trustees,  before  receiving  any  compensation  for  such  services,  shall  re- 
nounce such  specific  compensation  by  a  written  instrument  duly  acluK>wledged.  (Original 
i  1510  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1921.) 

Derlfmtloii. — Code  dr.  proo.,  |3820,  as  am.  by 
L.  1892.  oh.  465.  L.  1899.  oh.  94.  L.  1902.  ch.  404.  L.  1904, 
oh.  755,  L.  1909,  eh.  65,  L.  1915,  oh.  631,  in  part,  without 
ohange  of  ■ubatanoe;  originaUy  reviaed  from  code  of  proo., 
i  244,  Bubd.  4,  first  olauae. 

AmMldiiieiit  of  Itli  excluded  testamentary  trustees. 
Matter  of  Buahe,  183  App.  Div.  834, 171 N.  Y.  Supp.  406. 

Appttefttloii.— Matter  of  Martin,  124  App.  Div.  793, 
lOgfTr.  Supp.  217;  Matter  of  SUlman,  67  Miso.  27,  124 
N.  Y.  Supp.  622. 

Tnuttm  ftceoimtiiic  in  smvoimte's  eonrt. — Matter 
of  Grossman.  92  Misc.  656,  156  N.  Y.  Supp.  268. 


PSHflre  Inut.— Miami  Valley  Qas  ft  Fuel  Co.  v. 
Mills,  157  App.  Div.  542,  142^N.  Y.  Sunp.  862. 

Oo  iifOMHy  noehred  and  dettTerea  to  sacceisor. — 
Moe  T.  MoNally  Co.,  138  App.  Div.  48a  123  N.  Y. 
Supp.   71. 

■Whi  of  estate  of  deeesMd  tostAmeiitary  eo« 
Imscee  to  eommlssloiis. — ^Matter  of  Bushe,  183  App. 
Div.  834.  171  N.  Y.  Supp.  406. 

Prlnelpol  of  ottete. — ^Robertson  v.  De  Brulatour,  188 
N.  Y.  301.  318,  affg.  Ill  App.  Div.  882, 98  N.  Y.  Supp.  15; 
Chisohn  v.  Hammersley,  114  App.  Div.  565.  100  N.  Y. 
Supp.  38. 

§  1649.  Fiduciaries  may  include  cost  of  bonds  as  necessary  expense. 

A  receiver,  assignee,  guardian,  trustee,  committee  or  person  appointed  under  section 
one  hundred  and  eleven  of  the  real  property  law  or  under  section  twenty  of  the  personal 
property  law,  required  by  law  to  give  a  bond  as  such,  may  include  as  a  part  of  his  neces- 
sary expenses  such  reasonable  sum,  not  exceeding  one  per  centum  per  annum  upon  the 
amount  of  such  bond  paid  his  surety  thereon,  as  such  court  or  judge  allows.  (Original 
§  1511  thus  renumbered  by  L.  1921,  ch.  199,  m  effect  Oct.  1,  1921.) 

Dwlfmtloil. — Code  dv.    proe.,   1 3320.    aa    am.    by  1 3320,  originally  revised  from  code  of  proo.,  (  244,  subd. 

L.  1892.  ch.  465,  L.  1899.  ch.  94,  L.  1902,  ch.  404,  L.  1904.  4.  final  clause. 

oh.  756,  L.  1909,  ch.  65,  L.  1915.  oh.  631,  third  sentence.  Bicht  of  speetel  cilsrdiaB  to  Dreniaiii  on  bond. — 

amended.    Omitted  matter  in  surrogate  court  act  ((  280).  Matter  of  Molinazi.  82  Misc.  663,  144  N.  Y.  Supp.  217. 

§  1560.  Fees  of  surveyor  or  commissioner  in  action  for  partition  or  dower. 

A  surveyor,  employed  as  prescribed  by  law,  in  an  action  for  partition  or  dower,  or  to 
determine  dower,  is  entitled  to  five  dollars  for  each  day  actually  and  necessarily  occupied 
in  surveying,  laying  out,  marking,  or  mapping  land  therein.  Each  assistant  so  employed 
is  entitled  to  two  dollars  for  each  day  actually  and  necessarily  occupied  in  serving  under 
the  surveyor's  direction.  Each  commissioner  appointed  as  prescribed  by  law  to  make 
partition  or  admeasure  dower  is  entitled  to  five  dollars  for  each  day's  actual  and  necessary 
service.     (Original  §  1512  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derlvfttloii. — Code  civ.  proc.,  (  3209,  without  change;  originally  revised  from  B.  3..  pt.  3,  ch.  10,  tit.  3,  $(  34,  35. 

§  1661.  Fees  of  printers* 

Except  as  otherwise  specially  prescribed  by  law,  the  proprietor  of  a  newspaper  is  en- 
titled for  publishing  summons,  notice;  order  or  other  advertisement,  required  by  law  to 
be  published,  other  than  the  session  laws,  for  each  inch  of  agate  twenty-nine  ems  to  the 
line,  to  seventy-five  cents  for  the  first  insertion  and  fifty  cents  for  each  subsequent  inser- 
tion. In  counties  containing  wholly  or  partially  cities  of  the  second  class,  the  proprietor 
of  a  newspaper  is  entitled  for  publishing  such  notices,  matters  and  advertisements  afore- 
said, other  than  the  session  laws,  for  each  inch  of  agate  twenty-nine  ems  to  the  line,  to 
one  dollar  and  twenty-five  cents  for  the  first  insertion  and  one  dollar  for  each  subsequent 
insertion;  and  in  all  cities  of  the  first  class,  to  twenty  cents  per  agate  line  of  twenty-nine 
ems  for  each  insertion.  If  such  notices,  matters  and  advertisements  aforesaid,  other 
than  the  session  laws,  are  printed  in  type  other  than  agate,  the  proprietor  of  a  newspaper 
shall  be  entitled  to  the  number  of  inches  such  notices,  matters  and  advertisemnts  would 
occupy  set  in  agate  twenty-nine  ems  to  the  line.  (Original  §  1513  thus  renumbered  and 
am.  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dcrlmlioil.— Code  dv.  proo.,  f3317,  as  am.  by 
L.  1900.  eh.  407.  L.  1914.  oh.  ISfi,  L.  1919.  eh.  480.  L.  1920. 
ch.  487,  except  reference  to  "citation  "  as  to  proceedings  in 
■urrogatee*  courts,  the  section  is  covered  by  surrogate 
court  aet  (|  287).  Last  sentence  oovMed.  1 3317,  origi- 
naUy revised  from  L.  1S50,  ch.  252;  L.  1869,  ch.  831, 
L.  1874.  oh.  416. 


The  amendment  of  1921  made  to  conform  to  code  civ. 
proo.,  1 3317  as  amended  by  L.  1920,  oh.  487. 

Apiftllcmtloa.— Mack  v.  City  of  Buffalo.  32  Misc.  330, 
66  N.  Y.  Supp.  679;  Star  Co.  v.  Moore,  62  Misc.  304, 
114  N.  Y.  Supp.  753. 


1$  1652-1564  CIVIL  PRACTICE  ACT  art.  80 

§  1562.  Fees  of  the  clerk  of  the  court  of  appeals. 

The  clerk  of  the  coiirt  of  appeals  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  conrt,  and  all  the  papers  transmitted  tiierewith, 
fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  more  than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio  more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents;  and  for  each  folio  more  than  two,  ten  cents. 

For  a  certified  copy  of  an  oxder,  record  or  other  paper  entered  or  filed  in  his  office, 
ten  cents  for  each  folio. 

For  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certifies^,  other  than  that  a  paper  for  the  copying  of  which  he  is  entitled  to  a 
fee  is  a  copy,  twenty-five  cents. 

For  sealing  any  paper  when  required,  fifty  cents.  (Original  §  1514  thus  renumbered 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DoiTBliott.— Code  dv.  pioo.,  1 3300,  without  change;  originally  revised  from  R.  S.,  pt.  3,  ch.  10,  tit.  8,  i  2; 
L.  1847,  oh.  277.  (  7. 

§  1663.  Fees  of  clerks  of  courts  of  record  generally. 

Each  clerk  of  a  court  of  record,  except  the  clerk  of  a  surrogate's  court,  of  the  city  court 
of  the  City  of  New  York,  of  the  city  court  of  Yonkers,  of  the  city  court  of  Albany,  or 
of  a  mayor's  or  recorder's  court,  is  entitled,  for  his  services  in  an  action  or  a  special  pro- 
ceeding brought  in  or  transferred  to  the  court  of  which  he  is  clerk,  to  the  following  fees: 

1.  Upon  the  trial  of  the  action,  or  the  hearing,  upon  the  merits,  of  the  special  proceed- 
ing, from  the  party  bringing  it  on,  one  dollar. 

2.  For  entering  final  judgment  in  the  action,  or  entering  a  final  order  in  the  special 
proceeding,  including  the  filing  of  the  judgment-roll  and  a  copy  of  the  judgment  to  insert 
therein,  fifty  cents;  and  ten  cents  in  addition  for  each  folio,  exceeding  ten,  contained  in 
the  order  or  judgment. 

3.  For  entering  any  other  order  or  an  interlocutory  judgment,  ten  cents  for  each  folio 
exceeding  five. 

4.  For  a  certified  or  other  copy  of  an  order,  record  or  other  paper,  entered  or  filed  in 
his  office,  five  cents  for  each  folio. 

5.  Where,  on  an  appeal  from  a  judgment  or  order,  a  party  shall  present  to  the  clerk  a 
printed  copy  of  the  judgment-roll  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  required,  to  compare  and  certify  the  same,  for  which  service  he  shall  be  entitled 
to  be  paid  at  the  rate  of  one  cent  per  folio. 

6.  For  a  certified  transcript  of  the  docket  of  a  judgment,  twelve  cents. 

7.  For  filing  a  transcript,  or  docketing  or  re-docketing  a  judgment  thereupon,  six  cents. 

8.  For  any  other  service  in  an  action  or  a  special  proceeding  in  the  court  he  is  not  en- 
titled to  any  fee  or  other  compensation,  except  that  where  he  is  also  coimty  clerk,  he 
may  charge  fees  as  prescribed  in  the  next  section,  subject  to  the  limitations  therein 
contained.    (Original  §  1615  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derifatton.— Code  dv.  proo..   1(3301,   3302.     The  {3301,  aa  am.  by  L.  1882,  {oh.  {309.  L.  1880.  oh.  312; 

neir  matter  in  firat  paragraph  is  a  substitute  for  }  3302.  orig^allv  revised  6:t>m  code  of  proo.,  (312.    (  8302,  as 

The  last  two  paragr^hs  o!  (  3301,  omitted,  are  under  am.  by  L.  1806,  oh.  946. 
''stipulation  "  in  general  praotioe  provisions,  f  170,  ante. 

§  1664.  Fees  of  county  clerks  generally. 

A  coimty  clerk  is  entitled,  for  the  services  specified  in  this  section,  except  where  another 
fee  is  allowed  therefor  by  special  statutory  provision,  to  the  following  fees  to  be  paid  in 
advance: 

1.  For  a  copy  of  an  order,  record  or  other  paper  entered  or  filed  in  his  office,  eight 
cents  for  each  folio. 

2.  For  filing  a  transcript  of  a  docket  of  a  judgment  and  making  an  entry  of  the  sus- 
pension of  the  judgment,  twelve  cents. 

3.  For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof,  or  of  the  docket 
of  which,  has  been  filed  in  his  office,  fifty  cents,  to  be  paid  by  the  party  at  whose  request 


leeutMii  is  issued,  and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  due  upon 


For  recording  and  indexing  a  notice  of  the  pendency  of  an  action,  filed  in  his  office, 

mts  for  each  folio  contuned  in  ^e  notioe. 

For  canceling  such  a  notice,  or  a  notice  of  attachment  filed  in  hk  office,  twenty- 

aiis. 

Tot  recording  any  instrument  which  I^ally  must  or  may  be  recorded  by  him,  ten 

for  each  folio. 

^or  entering  a  oiinute  that  a  mortgage  has  been  forectoeed,  tea  cents. 

^or  filing  and  entering  a  satisfaetioB  or  an  assignment  (rf  a  judgment,  twelve  cents. 

H'or  filing  any  paper  required  by  law  to  be  filed  in  his  office,  otiMT  than  as  expressly 

led  for  in  ^lis  section,  six  cents. 

For  a  certificate,  other  than  that  a  paper  for  the  copying  of  which  he  is  entitled  to 

is  a  copy,  twenty-^ve  centa. 

Pot  maldng  the  entries  required  <^  him  by  law  of  moneys  depoated  with  the  county 

ler,  the  sum  of  fifty  cents  in  each  case,  to  be  paid  by  the  party  to  the  action  or 

idiog,  and  taxed  as  a  disbursement  therein. 

A  county  clerk  is  not  entitled  to  any  fee  under  this  section  for  a  copy  of,  or  for 

w  certifying,  any  paper  in  a  civil  action  or  special  proceeding  in  a  court  of  which 


"niis  section  does  not  affect  any  special  statutory  provision  renouning  unrepealed 
this  act  takes  effect,  whereby  a  fee  different  from  the  fee  therein  allowed  is  ^owed 
!  clerk  of  any  county  for  a  service  therein  specified.  (Origioal  S  1516  thus  re- 
^vd  by  L.  1921,  cb.  199,  in  effect  Oct.  1,  1921.) 


— .     ,--...    I33M,   M  «m.    by  (rom  L.  1888,  ■*.  S80,  |  3.  •■  bid.  by  L.  1895,  oh.  S44, 1  Z. 

,  oh.  B73,  in  put.  vitboot  ohuss  o[  nitiMuiia.  BawAl^^-Mmttw  of  Si»d(w,  13  App.  Div.  130,  43 

I  panwniplu  in  oounty  bw,  1 174,  in  put.    Subd.  N.  Y.  Supp.  1006. 

IxiIt.  pnn.,  |S306a.    Bubd.  13  ucods  dv.  pK».,  Imynnv  durfai. — Pdnlit  ax  nl.  Hairiay  t,  HotuiI, 

J330<,oiyullyr«viHd[iDmR.a.pt.3.  aLlA  ISSApp.DiT.  SKI,  137  N.  Y.  Supp.  406. 

30;  di.  S,  StTlS.  i  3.  u  am.  bv  L.  1M3,  sh.  277.  SUarj  la  Ben  at  Ita.— MnOmtti  t.  Orout,  171  N.  Y. 

,  cL  SM,  and  I*  1SS7.  oh.  306;  L.  1864.  oh.  03,  T. 

LBT3.  eh.  4S9, 1 4.    f  3305.  oriKiniUy  nvi«ed  from  FlUof  fMt,— Cos  v.  CfawapLwa  Onphita  Co.,   IM 

pr».,  IZSe,  IB  put;  L.  ISUToh.    143,  H  1,  3,  itop.  Div.  S18.  13S  N.  Y.  Bupp.  S3». 

,  uh.  720.  L.  1ST1,    eh.   734;  L.  IST4,   oh.   304.  SMtton  died.— Widiwonh  v.  Boud  ol  8up>rTiun  ol 

u  added  by  L.  190fi,  oh.  SS;  oriflully  nraad  liTinanon  County.  217  N.  Y.  484. 

55fi.  Fees  of  regtster  and  other  clerks. 

re^ster  of  any  county  or  the  clerk  of  any  court  of  record  is  entitled  for  any  serv- 
lecified  in  the  last  preceding  section,  which  he  is  authorised  to  perforoi,  to  the 
Mcified  thernn,  subject  to  the  qualifications  therein  contained,  unless  a  ttifferent 
erefor  is  fixed  by  statute.  (Original  S  1517  thus  renuml>ered  by  L.  1^1,  ch.  199, 
«t  Oct.  1,  1921.) 

|330e,    u   un.   by 

•SiTno'N.'YrMa"' 
SS6.  Certain  sections  not  applicable  to  coanties  compriaing  city  of  New 

provisione  of  sections  fifteen  hundred  and  fifty-three,  fifteen  hundred  and  fifty- 
ifteen  hundred  and  sixty-three,  fifteen  hundred  and  sixty-seven,  and  subdivision 
[  section  fifteen  hundred  and  fifty-^ight  of  this  act  shall  not  apply  to  the  county 
of  the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond. 

provisions  of  section  •fifteen  hundred  and  sixteen  of  this  act  shall  not  apply  to 
patera  of  the  counties  of  New  York,  Kings  and  Bronx,  nor  to  the  county  clerits 
>ena  and  Bichmond  when  acting  as  recording  officers.  (Original  §  1518  thus  re- 
red  and  amended  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

lOoa.— Cod*  dr.  piDo.,  (333Za.  u  iddad  by   L.  1617,  oh.  S77,:uidl3332(i.u|uidedbyL.  1017, ch.  467. 

167.  Fees  of  county  clerks  in  counties  comprising  ct^  of  New  To^ 

tpt  ^ere  a  great«r  fee  is  allowed  by  another  statute  for  the  same  service,  the 
clerks  of  the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Richpiond  are 
i  for  the  services  specified  in  this  section  to  the  following  fees,  to  be  pfud  in  ad- 

•  So  in  aidiiBL     Beotiao  laMniduUy  intwtdad. 


i  156r  CIVIL  PRACmCE  ACT  art.  89 

1.  Upon  the  trial  of  an  action  or  the  hearing  upon  the  merits  of  a  special  proceeding, 
excepting  litigated  motions  and  applications  for  writs,  from  the  party  bringing  it  on, 
one  dollar. 

2.  For  placing  a  cause  on  the  special  tenn  calendar  for  the  trial  of  an  issue  of  fact  in 
the  supreme  court,  three  dollars. 

3.  For  placing  a  cause  on  the  trial  term  calendar  in  the  supreme  court,  three 
dollars. 

4.  For  placing  a  cause  on  the  trial  calendar  of  the  county  court,  three  dollars. 

5.  ^or  entering  judgment  in  the  action  or  entering  a  final  osd/sr  in  the  special  proceed- 
ing, except  non-recorded  orders  on  litigated  motion-  and  applications  for  writs,  one  dollar, 
and  ten  cents  for  each  name  that  the  judgment  or  order  directs  that  it  be  docketed 
against. 

6.  For  tajong  a  bill  of  costs,  fifty  cents. 

7.  For  certifying,  except  in  criminal  cases,  a  prepared  copy  of  an  order^  record  or 
other  paper  entered  or  filed  in  his  offiee,  five  cents,  for  each  folio,  but  the  minimum  total 
charge  shall  be  twenty-five  cents. 

8.  For  preparing  and  certifying  a  copy  of  an  order,  record  or  other  paper  entered  or 
filed  in  his  office,  fifteen  cents  for  each  folio. 

9.  For  a  certified  transcript  of  the  docket  of  a  judgment  or  other  lien,  twenty-five 
cents. 

10.  For  filing  a  transcript  of  judgm^it,  twenty-five  cents,  and  ten  cents  additional 
for  each  name  against  whidi  the  judgment  is  docketed. 

11.  For  filing  a  trisoiscript,  and  making  an  entry  as  prescribed  in  section  five  hundred 
and  eighteen  of  this  act,  twenty-five  coits. 

12.  For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof,  or  of  the  docket 
of  which,  has  been  filed  in  his  office,  fifty  cents,  to  be  paid  by  the  party  at  whose  request 
the  execution  is  issued. 

13.  For  filing  and  recording  notice  of  pendency  of  action,  notice  of  attachment  against 
real  property  or  amending  the  same,  one  dollar,  and  five  cents  additional  for  each  name 
indexed  against  and  twenty-five  cents  for  each  additional  block  in  which  the  notice  is  to 
be  entered. 

14.  For  cancelling  such  notice  or  a  notice  filed  in  his  office  as  prescribed  in  section 
nine  hundred  and  seventeen  of  this  act,  fifty  cents,  and  twenty-£.Te  cents  for  each  addi- 
tional block  in  which  notice  is  entered. 

15.  For  filing  a  certificate  of  satisfaction  of  judgment^  fifty  cents. 

16.  For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgage,  as  prescribed  in 
section  five  himdred  and  forty-three  of  the  real  property  law,  fifty  cents. 

17.  For  filing  a  modification  of  or  entering  a  satisfaction,  assignment,  reversal,  can- 
cellation or  amendment  of  a  lien,  twenty-five  cents. 

18.  For  every  certificate  issued  by  him,  the  fee  shall  be  twenty-five  cents. 

19.  For  filing  and  entering  a  summons  in  an  action  or  a  petition  in  any  proceeding  in 
the  supreme  or  county  court  as  required  by  section  one  hundred  and  seventy-^two  op  one 
hundred  and  seventy  three  of  the  county  law,  fifty  cents,  except  that  no  charge  shall 
be  made  for  filing  a  petition  for  the  appointment  of  a  guardian  ad  litem. 

20.  For  filing  and  entering  an  order  directing  the  city  chamberlain  to  pay  out  money, 
fifty  cents. 

21.  For  filing  certificate  showing  deposit  with  city  chamberlain  or  referee's  report  show- 
ing surplus,  fifty  cents. 

22.  For  issuing  a  certificate  of  appearance  and  notice  of  claim  filed,  fifty  cents. 

23.  For  producing  p^)ers,  documents,  books  or  records  on  file  in  his  office,  under  a 
subpoena  duces  tecum,  if  within  the  county  where  the  public  office  is  situated,  fifty  cents; 
if  within  any  other  county,  one  dollar  additional  for  each  day  or  part  thereof,  the  mess^- 
ger  is  detailed  from  the  office,  in  addition  to  mileage  fees  of  eight  cents  per  mile  and  the 
necessary  expenses  of  messenger. 

24.  For  filing  and  indexing  any  bond  and  imdertaking  in  any  action  or  proceeding, 
except  bonds  or  undertakings  on  assignments,  injunctions  and  attachmentis  of  property 
in  the  county  of  New  York,  fifty  cents.  (Original  §  1519  thus  renumbered  by  L.  1921, 
ch.  199,  in  effect  Oct.  1,  1921.) 

Pwltatipn. — Code  cir.  moo.,  -  f  838flb,  as  addod  by     wiUiout  ohaaco  of  mdMteaoe.     Omitted  paracraph  ia 
L.  1917,  ch.  677,  and  am.  by  L.  1918,  oh.  316,  in  part,     oounty  law  (|  176). 


BTt.  80  FEES  §  1558 

§  1668.  Fees  of  sheriff. 

A  sheriff  is  entitled  for  the  services  specified  in  this  sectioii  to  the  following  fees: 

1.  For  serving  a  summons  Mith  or  without  either  a  copy  of  the  complaint,  or  a  notice 
stating  the  sum  of  money  for  which  judgment  will  be  taken  or  a  notice  of  no  personal 
clainpi,  one  dollar;  fexcept  that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and 
Richmond,  it  shidl  be  one  dollar  and  fifty  cents;  or  for  serving  or  executing  an  order  of 
arrest,  or  any  other  mandate,  for  the  siervice  or  execution  of  which  no  other  fee  is  specially 
prescribed  by  law,  except  a  i^bpoena,  one  dollar;  except  that  in  the  counties  of  New 
York,  Kings,  Bronx,  Queens  and  Richniond,  it  shall  be  four  dollars  for  each  person  served 
or  as  to  whom  it  is  executed;  and  for  necessary  traveling  to  serve  or  execute  the  same, 
cdx  cents  for  each  mile  traveled,  goiiig  and  returning;  the  traveling  fees  to  be  computed 
from  the  court  house  of  the  county^  or,  if  there  are  two  or  more  court  houses,  from  that 
nearest  to  the  place  of  service  or  execution.  But  where  two  or  more  mandates  are  de- 
livered to  a  sheriff,  to  be  served  upon  or  executed' against  one  person,  at  one  tiine,  in 
one  action  or  special'  proceeding;  or  where  a  mandate  is  served  upon  or  executed  against 
two  or  more  persons,  in  one  action  or  s];)ecial  prodeeding,  and  in  the  course  of  one  journey; 
the  shenff  is  entitled,  in  all,  to  six  cents  only  for  each  mile  traveled. 

2.  For  levying  a  warrant  of  attachmeht  against  the  property  of  a  defendant,  or  for 
executing  a  requisition  to  replevy  one  or  more  chattels,  one  dollar;  except  that  in  the 
counties  of  New  York,  Kings,  Bronx,  Queens  and  Wchmond,  it  shall  be  five  dollars; 
and,  also,  such  additional  compensation  for  Ms  trouble  and  expenses  in  taking  possession 
of  and  preserving  the  property  as  the  judge  issuing  the  warrant,  or  in  case  of  a  replevin 
as  the  court  or  a  judge  thereof,  allows;  and  the  judge  or  court  may  make  an  order  re- 
quiring the  party  liable  therefor  to  pay  the  same  to  the  sheriff.  For  making  and  filing  a 
description  of  real  property,  or  an  inventory  of  personal  property  attached,  twfenty-five 
cents  for  each  folio;,  except  that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and 
Richmond,  it  shall  be  fifty  cents  for  each  folio;  for  each  necessary  copy  thereof,  twelve 
cents  for  each  folio;  except  that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and 
Richmond,  it  shall  be  twenty  cents  for  each  folio;  together  with  such  compensation  to 
the  appraisers  as  the  judge  issuing  the  warrant  allows,  not  exceeding  two  dollars  to  each 
appraiser  for  each  day  actually  employed.  For  advertising  during  the  pendency  of  the 
action,  personal  property  attached,  the  same  fees  as  are  allowed  to  a  sheriff  for  advertis- 
ing personal  property  for  sale  by  virtue  of  an  execution.  If  the  action  is  settled  either 
before  or  after  judgment,  the  sheriff  is  entitled  to  poundage  upon  the  value  of  the  prop- 
erty attached,  not  exceeding  the  sum  at  which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other  mandate,  or  of  a  com- 
plaint, affidavit  or  other  paper  served  by  him,  where  no  fee  therefor  is  specially  prescribed 
by  law,  twelve  cents  for  each  folio;  except  that' in  the  coimties  of  New  York,  Kings, 
Bronx,  Queens  and  Richmond,  it  shall  be  twenty  cents  for  each  fofio. 

4.  For  notifjring  jurors  to  attend  a  trial  term  of  a  court  of  record,  fifty  cents  for  each 
cause  placed  upon  the  calendar  for  trial  by  a  jury,  to  be  paid  by  the  party  first  putting 
the  cause  on  the  calendar  for  that  term.  But  the  sheriff  is  not  entitled  to  more  than 
one  dollar  and  fifty  cents  for  calendar  fees  in  one  action.  The  clerk  shall  not  put  a 
cause  upon  the  calendar,  for  trial  by  a  jury,  until  the  fee  specified  in  this  subdivision  is 
paid  to  him  for  the  use  of  the  sheriff.  And  where  the  cause  is  tried  at  a  subsequent 
term  without  a  new  note  of  issue,  the  party  moving  the  trial  must  pay  to  the  clerk  for 
the  use  of  the  sheriff  the  calendar  fee  or  fees  remaining  unpaid.  No  sheriff  who  receives 
an  annual  salary  in  whole  or  in  part  for  his  services  shall  be  entitled  to  the  f^es  provided 
by  this  subdivision,  and  in  all  counties  where  the  sheriff  receives  such  annual  salary,  the 
cleric  shall  i^ace  ail  causes  upon  the  calendar  for  trial  without  the  payment  or  collection 
of  any  fee  therefor. 

5.  For  notifying  jtirors  drawn  to  attend  upon  a  writ  of  inquiry,  or  to  try  the  validity 
of  a  claim  to  persona!  property  seized  by  virtue  of  a  warrant  of  attachment  or  an  exe- 
cution, or  in  obedience  to  a  precept  issued  by  commissioners  appointed  to  inquire  con- 
cerning the  incompetency  of  a  person  to  manage  himself  or  his  affairs  in  consequence 
of  idiocy,  limacy  or  habitual  drunkenness,  or  in  any  case  not  provided  for  in  the  last 
preceding  subdivision  of  this  section,  including  the  making  and  return  of  the  inquisition 
when  required,  for  each  juror  notified,  twenty-five  cents;  except  that  in  the  coimties  of 
New  York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  fifty  cents  for  each  juror 
notified.    For  attending  a  jury  when  required,  in  such  a  case,  two  dollars;  except  that 

in 
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in  the  countiefl  of  New  York,  Kings,  Bronx,  Queens  and  JUebmond,  it  shall  be  five 
dollars. 

6.  For  receiving  an  execution  against  property,  entering  it  in  his  books,  searching  for 
property,  and  postage  on  the  return  when  nuuie  through  the  postoffice,  fifty  cents;  except 
that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  one 
dollar  and  fifty  cents.  If  required  by  the  sheriff,  that  fee,  together  with  his  fee  for  re- 
turning the  execution,  must  be  paid,  by  the  person  in  whose  behalf  the  execution  is  issued, 
at  the  time  when  it  is  delivered  to  the  shei^,  who  is  not  bound  to  execute  it  unless  the 
fee  is  so  paid.  For  mileage  upon  an  execution,  for  each  mile^  going  only,  ten  cents,  to 
be  computed  as  prescribed  in  subdivision  one  of  this  section. 

7«  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of  attachment,  or  an 
attachment  for  the  payment  of  money  in  an  action  or  a  special  proceeding;  or  by  virtue 
of  a  warrant  for  the  collection  of  money,  issued  by  the  comptroller  or  by  a  county 
treasurer;  ux  any  county,  except  New  York,  Kings,  Bronx,  Queens,  Richmond  or  West- 
chester, three  per  centum  upon  the  simi  collected,  not  exceeding  two  himdred  and  fifty 
dollars,  and  two  per  centum  upon  the  residue  of  the  sum  collected;  and  in  either  of  the 
counties  of  New  York,  Kings,  Bronx,  Queens,  and  Richmond,  five  per  centum  upon  the 
first  one  thousand  dollars  collected,  two  and  one-half  per  centum  on  the  next  nine  thou- 
sand collected,  and  one  per  centum  on  all  sums  over  and  above  ten  thousand  dollars;  in 
the  county  of  Westchester,  two  and  one-half  per  centum  upon  the  sum  collected  not 
exceeding  two  hundred  and  fifty  dollars,  and  one  and  one-quarter  per  centum  upon  the 
residue  of  the  sum  collected;  and  also,  where  an  execution  is  stayed  after  a  levy,  by  order 
of  the  court  or  otherwise,  or  where  a  levy  is  upon  a  live  animal  or  speedily  perishable 
property,  such  additional  compensation  for  his  trouble  and  expenses  in  taking  care  of 
and  preserving  the  property  as  the  court  or  a  judge  thereof  allows.  Where  a  settlement 
is  made  after  a  levy  by  virtue  of  an  execution,  the  sheriff  is  entitled  to  poundage  upon 
the  value  of  the  property  levied  upon,  not  exceeding  the  sum  at  which  the  settlement 
is  made,  and  to  the  additional  compensation,  if  any,  provided  for  in  this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale  by  virtue  of  an  execution,  warrant 
of  attachment,  or  other  warrants  specified  in  the  last  preceding  subdivision,  two  dollars, 
unless  it  is  stayed  or  settled  before  sale;  and  in  that  case,  one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  property  by  virtue  of  an  execu- 
tion, twenty-five  cents  for  each  folio.  For  drawing  and  executing  a  conveyance  upon  a 
sale  of  real  property,  two  dollars,  except  that  in  the  counties  of  New  York,  Kijiigs,  Bronx, 
Queens  and  Richmond  it  shall  be  five  dollars  to  be  paid  by  the  grantee.  The  sheriff 
is  also  entitled  to  the  printer's  fees,  as  prescribed  by  law,  paid  by  him  for  the  publication, 
not  more  than  six  weeks,  of  a  notice  of  the  sale  of  real  prof>erty,  and  he  may  require  the 
party  directing  the  sale  to  advance  the  printer's  fees,  in  which  case  he  m\ist  repay  the 
same  out  of  the  proceeds.  Where  the  notice  is  published  more  than  six  weeks,  or  the 
sale  is  postponed,  the  expense  of  continuing  the  publication,  or  of  publishing  the  notice 
of  postponement,  must  be  paid  by  the  person  requesting  it.  Where  two  or  more  execu- 
tions against  the  property  of  one  judgment  debtor  are  in  the  hands  of  the  sheriff  at  the 
time  when  the  property  is  first  lEuivertised,  the  sheriff  is  entitled  to  printer's  fees  upon 
only  one  execution,  and  he  must  elect  upon  which  execution  he  will  receive  the  same. 

10.  For  returning  any  mandate  which  he  is  required  by  law  to  return,  twelve  cents; 
except  that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall 
be  twenty-five  cents.  For  a  certified  copy  of  an  execution,  and  of  the  return  of  satisfac- 
tion thereupon,  twenty-five  cents;  except  that  m  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  fifty  cents. 

li.  For  posting  and  publishing  the  notice  of  sale,  selling,  and  conveying  real  property, 
m  piu^uance  of  a  direction  contained  in  a  judgment,  the  like  fees  as  for  the  same  serv- 
ices upon  the  sale  of  real  property  by  virtue  of  an  execution;  but  where  real  property  is 
sold  under  a  judgment  in  an  action  to  foreclose  a  mortgage,  the  sheriff's  entire  com- 
pensation cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar.  For  taking  any  other 
bond,  or  any  imdertaking  which  he  is  authorized  to  take,  fifty  cents;  except  that  in  the 
counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  one  dollar,  and 
the  notary's  fees  to  any  affidavit  or  acknowledgments.  For  a  certified  copy  of  such  a 
bond  or  undertaking,  twenty-five  cents;  except  that  in  the  counties  of  New  York,  Kings, 
Bronx,  Queens  and  Richmond,  it  shall  be  fifty  cents. 
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13.  For  executing  any  mandate  requiring  him  to  put  a  person  into  possession  0f^li|M 
property,  oth^  than  a  warrant  ^>ecified  in  subdivision  ei^teen  of  this  section,  anci  f#f 
moving  the  person  in  possession,  one  dollar  and  fifty  cents;  except  that  in  the  eounities 
of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  five  dollars  and  the 
travel  fees  as  upon  the  service  of  a  summo&a.  < 

14.  For  each  person  committed  to  or  discharged  from  prison,  in  an  action  or  a  speeiid 
proceeding,  one  dollar,  to  be  paid  by  the  person  at  whose  instance  he  is  imprisoned.  Tint 
attending  before  an  officer  for  the  piupose  of  surrendering  a  prisoner,  or  receiving  i&tp 
custody  a  prisoner  surrendered,  in  exoneration  of  his  bail,  including  all  his  services  upon 
such  a  surrender  or  receipt,  one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for  traveling,  going  and  return- 
ing, eight  cents  for  each  mile.  , 

16.  For  brining  up  a  prisoner  upon  a  writ  of  habeas  corpus  to  inquire  into  the  cause 
of  detention,  one  dollar  and  fifty  cents;  and  for  traveling  to  and  from  the  jail,  twelve 
cents  for  each  mile.  For  bringing  up  a  prisoner  upon  any  order  substituted  by  this  act 
for  any  other  writ  of  habeas  corpus,  the  same  fees;  and  for  attending  the  court  or  judge 
thereupon,  one  dollar  for  each  day.  The  sheriff  is  entitled,  in  addition  to  the  sums  speci- 
fied in  this  subdivision,  to  his  actual  and  necessary  e^cpenses. 

17.  For  any  services  which  may  be  rendered  by  a  constable,  other  than  those  specially  prcH 
vided  for  in  this  section,  the  same  fees  as  are  allowed  by  law  to  a  constable  for  those  services. 

18.  In  the  county  of  New  York  where  a  levy  has  been  made  under  a  warrant  of 
attachment  and  the  warrant  of  attachment  is  vacated  or  set  aside  by  order  of  the  oourt, 
the  sheriff  is  entitled  to  poundage  upon  the  value  of  the  property  attached  not  exceed- 
ing the  amount  specified  in  the  warrant,  and  such  additional  compensation  for  his  troul)le 
and  expense  in  taking  possession  and  preserving  the  property  as  the  judge  issuing  the 
warrant  allows,  and  the  judge  or  court  may  make  an  order  requiring  the  party  at  whose 
instance  the  attachment  is  issued  to  pay  the  same  to  the  sheriff;  and  in  such  county  when 
said  attachment  has  been  otherwise  discharged  by  prder  of  the  court,  he  shall  be  entitled 
to  the  poundage  aforesaid  and  to  retain  the  property  levied  upon  until  his  fees  and 
poimdage  are  paid  by  the  party  at  whose  instance  the  attachment  is  discharged. 

19.  In  the  county  of  New  York  where  an  execution  has  been  vacated  or  set  aside,  the 
sheriff  is  entitled  to  poundage  upon  the  value  of  the  property  levied  upon  not  exceeding 
the  amount  specified  in  the  execution,  and  the  judge  or  ooiut  may  make  an  order  re- 
quiring the  party  liable  therefor  to  pay  the  same  to  the  sheriff.  (Original  §  1520  thus 
renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


Dcrlfmtton. — Code  civ.  proe.,  f  3307,  without  ohange 
of  aubfltanoe.  L.  1915.  ch.  565,  f  2,  repealed  all  other  laws 
or  MctionB  of  law  affeetinc  the  counties  of  New  York, 
Kd^  Bronx,  Queens  and  Richmond,  oonfliotinK  or  in- 
consistent with  the  above  section,  superseding  I  3308. 
Former  subds.  18, 20.  2 1.  in  county  law,  (f  185a).  Former 
BvUbd.  19  omitted  as  obsolete.  1 3307.  as  am.  by  L.  1884. 
ch.  46i  L.  1894.  eh.  407,  L.  1907^  ch.  253,  L.  1915.  oh.  5S5, 
L.  1917,  ch.  265;  original  derivation:  subd.  1,  L.  1871, 
eh.  415,  i  1.  Subd.  1,  as  am.  by  L.  1872,  ch.  26;  subd.  2, 
R.  S..  pt.  3,  eh.  10.  tat.  3,  i  38  (27th,  28th  clauses);  code  of 
proc.,  i  243,  last  sentence:  subd.  3,  R.  8.,  pt.  3,  ch.  10, 
tit.  3, 1 38  (6th  clause):  subd.  4,  R.  S.,  pt.  8,  eh.  10.  tit.  3. 
1 38  (18th  clause);  subd.  5,  R.  S..  pt.  3,  ch.  10.  tit.  3,  f  38 
(19th,  20th,  21st  clauses);  L.  1871,  ch.  415^  f  1,  subd.  7; 
subd.  6, 
in  part 


).  L.  i850,  ch.  225, 1  1:'L.  1871.  ch.  415,  f  1;  subd.  4,' 
i;  R.  S.,  pt.  3.  ch.  10,  Ut.  3,  f  38,  last  clause;  subd.  7, 


L.  1871.  eh.  415,  i  1;  subd.  4.  fizst  sentence;  subd.  8,  R.  S., 

.  tit.  3.  f  38  (10th  clause);  subd.  9.  R.  S..  pt.  3, 

eh.  10.  tit.  3.  138  (11th,  13th,  14th  clauses);  L.  1871, 


pt.  3.  ch.  10, 


Div.  821,  55  N.  Y.  Supp.  345,  tttd.,  100  N.  Y.  685; 
People  ex  rel.  Flynn  v.  beech.  43  Misc.  435,  80  N.  Y. 
Supp.  178;  Palmatier  v.  Catskill  Mountain  Railway  Co., 
102  Misc.  570,  170  N.  Y.  Supp^  118;  Code  of  Civil  P(oe»- 
dure  (3308.  Hover  v.  Hover.  25  Misc.  95.  54  N.  Y.  Supp. 
693;  Harrington  v.  Bayles,  40  Mtso.  388,  82  N.  Y.  Supp. 
379;  Dos  Passos  v.  City  of  New  York.  45  Misc.  394,  90 
N.  Y.  Supp.  398:  Titman  v.  Mayor,  60  Hun  123,  14  N.  Y. 
Supp.  518. 

BTew  York  coonty. — Hover  v.  Hover,  25  Misc.  95. 
54  N.  Y.  Supp.  693;  Harrington  v.  Bayles,  40  Misc.  388,  82 
N.  Y.  Supp.  379;  Moidock  v.  Griffenhagen,  100  Misc.  252, 
166  N.  Y.  Supp.  361;  Qt>tham  National  Bank  v.  Hickox, 

100  Misc.  372,  16  N.  Y.  Supp.  644;  Friedman  v.  Gibbons. 

101  Misc.  356.  167  N.  Y.  Supp.  685;  Fosdick  v.  Globe  In- 
demnity Co..  189  App.  Div.  606,  178  N.  Y.  Supp.  855. 

Nastaa  county. — People  ex  rel.  Wood  v.  Denton,  41 
App.  Div.  386,  58  N.  Y.  Supp.  722. 

wamnl  of  mttachiDeiit. — German-American  Bank 
V.  Morris  Run  Coal  Co..  68  N.  Y.  585;  German- American 
Bank  v.  Morris  Run  Coal  Co..  74  N.  Y.  58;  Depew  v. 
Solomonowits,  48  App.  Div.  512,  62  N.  Y.  Supp.  916; 
Wilkinson  v.  Raymond,  80  App.  Div.  378,  81  N.  Y.  Supp. 
82;  Ridk>n  v.  Flanigan.  122  Hun  115;  Woodruff  v.  Im- 


eh.  415,  f  1,  subda.  4,  5;  subd.  10,  R.  8.,  pt.  3,  eh.  10,  tit. 

3.  138  (8th  clause):  L.  I860,  ch.  6,  f  1,  in  part;  subd.  11,      .^.^^m^^^^^.,  ^^  ...i,^.  ^.w.  .,..,  ^.  .,.   ^.  ^^^j,.  „,.^, 

L.  1847,  ch.  280.  1 77;  code  of  proc..  f  809.  as  am.  by     Wilkinson  v.  Raymond,  80  App.  Div.  378,  81  N.  Y.  Supp. 

L.  1876,  ch.  431;  subd.  12.  L.  1871,  eh.  415,  f  1.  subds.  2,  3,      ~"    ~~  -  -  -    —      -     - 

7;  subd.  13.  L.  1871.  ch.  415, 1 1,  subd.  6;  subd.  14,  R.  S.. 
pt.  3.  ch.  10,  tit.  3,  138  (25th,  33d  clauses);  L.  1871, 
eh.  415.  t  1.  subd.  8;  subd.  15,  R.  S.,  pt.  3,  ch.  10.  tit.  3, 

k38  (26th  clause);  L.  1871,  ch.  415.  i  1.  subd.  0;  subd.  16, 
,  8..  pt.  3,  ch.  10.  tit.  3,  1 38  (2^.  23d,  24th  clauses); 
subd.  17,  R.  S.,  pt.  3.  ch.  10,  tit.  3.  f  38  (32d  clause); 
subd.  18.  R.  8.,  pt.  3,  ch.  10.  tit.  3.  138  (30th  clause); 
subd.  19,  R.  S.,  pt.  3,  ch.  10,  tit.  3,  i  38  (31st  clause); 
subd.  20,  R.  S..  pt.  3,  ch.  10.  tit.  3,  138  (34th  clause); 
subd.  21,  R.  8.,  pt.  3,  ch.  10.  tit.  8t  J  38  (35lh  clause); 
L.  1871.  ch.  415,  1 1.  subd.  11:  subds.  22.  23.  as  added  by 
L.  1917.  ch.  265.  1 3308.  originally  reviuxl  from  L.  1869. 
ch.  560,  i  2;  L.  1878.  ch.  166,i2;  L.  1S74,  ch.  192;  L.  1876, 
eh.  430,  12. 

Id  Kencrml.— <)ode  'dv.  proc.,  1 3307.    Flack  v.  State, 
96  N.  Y.  461;  Matter  of  Town  of  Hempstead.  36  App. 


perial  Fire  Ins.  Co.,  27  Hun  229.  affd.,  90  N.  Y.  521;  Hall 
V.  U.  8.  Reflector  Co..  81  Hun  609.  affd..  96  N.  Y.  629; 
Hall  V.  U.  8.  Reflector  Co..  34  Hun  467;  Philippine 
Vegetable  Oil  Co.  v.  Pitou,  105  Misc.  634.  173  N.  Y. 
Supp.  812. 

oJendmr  fees. — Hudson  v.  Erie  R.  Co.,  57  App.  Div. 
98.  68  N.  Y.  Supp.  28. 

Eieeiitloii  fees. — Campbell  v.  Cothran.  56  N.  Y.  279; 
Drofut  V.  Brandt,  58  N.  V.  106;  Van  Kirk  v.  Sedgwick. 
87  N.  Y.  265;  White  v.  Qiiffenhagen,  95  MiJhc.  84.  160 
N.  Y.  Supp.  187;  Benedict  v.  Wright.  19  Hun  27. 

Body  ezecatton.— Flack  v.  Sute  of  New  York.  95 
N.  Y.  461;  Ryle  v.  Falk.  24  Hun  256.  affd..  86  N.  Y.  641; 
Bowe  V.  Campbell,  63  How.  Pr.  167. 

Eeplevtn.— Nestor  v.  Bischof[.  123  N.  Y.  517. 
.    FOUDdftfe.— Murdoch  v.  Grifenhagen,  229  N.  Y.  528. 
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Kie«pen.-OniBa  v.  Hembold.  72  N.  Y.  437;  McKeoD  Div.  ll»,  Sft  N.  Y.  Sapp.  093;  Van  OekUr  ▼.  Ysn  Odder, 

V.  TorafftU,  88  N.  Y.  429:  Wait  v.  F.  J.  Kaldenburg  Oo..  28  Hun  3M,  affd..  89N.  Y.  63S. 

10  App.  Div.  879, 46  N.  Y.  Sapp.  616;  Miirtagh  ▼.  Connor,  AttOlAnMe  At  lanofnte'l  eoort.— People  ex  reL 

15  Hun  488.                            _^  CftidwaU  v.  Supervisors,  45  App.  Dir.  42,  60  N^  Y.  Supp. 

tele  •!  iMl  iitoperty.— Kant  v.  Beneman,  97  App.  1122. 

§  1559.  Collection  of  sheriffs  fees  on  execution. 

The  fees  of  a  sheriff,  upon  an  execution  against  property,  other  than  those  with  respect 
to  which  it  is  specially  prescribed  by  statute  either  that  they  mudt  be  paid  by  a  particular 
person  or  that  they  may  be  incuded  in  the  costs  of  the  party  in  whose  favor  the  execu- 
tion is  issued,  must  be  collected  by  virtue  of  the  execution  in  the  same  manner  as  the 
sum  therein  directed  to  be  collected.  (Original  §  1521  thus  renumbered  by  L!  1921,  ch. 
199,  in  effect  Oct.  1,  1921.) 

DerlTmtton. — Code  civ.  proc.,  %  3309.  without  change;  oiiginaUy  revised  fiom  R.  S.,  pt.  3,  ch.  10.  tit.  3,  |  38 
(12th  clause) ;  L.  1871,  ch.  415.  f  1.  subd.  4. 

§  1560.-  Fees  of  coroner. 

A  coroner  is  entitled  for  the  services  specified  in  this  dection  to  the  following  fees: 

1.  For  performing  any  duty  of  a  sheriiOf  in  an  action  or  a  3pecial  proceeding  in  which 
the  sheriff,  for  any  cause,  is  disqualified,  the  same  fees  to  which  a  sheriff  is  entitled  for 
the  same  services. 

2.  For  confining  a  shieriff  in  a  house  by  virtue  of  a  msmdate,  and  maintaining  him 
while  there,  two  dollars  for  each  day,  to  be  paid  by  the  sheriff,  before  he  is  entitled  to 
be  discharged.  (Original  §  1522  thus  renumbered  by  L.  1899,  ch.  199,  in  effect  Oct.  1, 
1921.) 

DerlTatloii, — Code  civ.  proc.,  f  3310,  without  change;  Beferenee. — Fees  of  coroners  r^ulated,  L.  1873,  oh, 
originally  revised  from  R.  8.,  pt.  3,  eh.  10,  tat.  3,  f  39;  833,  as  am.  by  L.  1874,  eh.  685,  L.  1878,  ch.  288,  L.  1000. 
L.  1873.  ch.  833.  oh.  763,  L.  1904,  ch.  119,  L.  1909,  ch.  16;  county  L,  |  240. 

subd.  10. 

§  1661.  Fees  of  county  treasurer  and  of  chai&berlatn  of  city  of  New  York. 

A  county  treasurer,  or,  in  the  city  and  county  of  New  York,  the  chamberlain,  is  en- 
titled for  the  services  specified  in  this  section  to  the  following  fees: 

1.  For  receiving  money  paid  into  court,  one-half  of  one  per  Centum  upon  the  sum  so 
received. 

2.  For  paying  otit  the  same,  one-half  of  one  per  centum  upon  the  sum  so  paid  out. 

3.  For  investing  money,  pursuant  to  the  direction  of  a  court,  one-half  of  one  per  centum 
u]X)n  the  sum  invested,  not  exceeding  two  hundred  follars,  and  one  quarter  of  one  per 
centum  upon  the  excess  over  two  hundred  dollars. 

4.  For  receiving  the  interest  upon  an  investment  and  paying  the  same  to  the  person 
entitled  thereto,  one-half  of  one  per  centum  upon  the  interest  so  received  and  paid. 
(Original  §  1523  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DerlTatloii. — Code  civ.  proc.,  §  3321.  without  change;  originally  revised  from  R.  S..  pt.  3,  ch.  10,  tit.  3,  f  30,  in 
part;  L.  1849,  ch.  357. 

§  1662,  Fees  of  officer  for  oath  or  acknowledgment 

Any  officer  authorized  to  perform  the  services  specified  in  this  section  and  to  receive 
fees  therefor  is  entitled  to  the  following  fees: 

1.  For  administering  an  oath  or  affirmation,  and  certif3ring  the  same  wh^n  required, 
except  where  another  fee  is  specially  prescribed  by  statute,  twelve  cents. 

2.  For  taking  and  certifying  the  acknowledgment  or  proof  of  the  execution  of  a  written 
instrument;  by  one  person,  twenty-five  cents;  and  by  each  additional  person,  twelve 
cents;  for  swearing  each  witness  thereto,  six  cents.  (Original  (1524  thus  renumbered 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dcrflratton.— Code  dv.  proc.,  1 8298.   The  section  has  Employee  In  district  mttontej'M  ofllee.->Menbaeh 

also  been  included  in  public  officers  law  as  $  68a.    1  3298,       v.  Mayor,  163  N.  Y.  16. 
originally  revised  from  R.  S..  pt.  3.  ch.  10,  tit  8,  $  28,  In 
part;  L.  1847,  ch.  339;  L.  1840.  ch.  238,  f  2. 

§  1563.  Fees  of  officer  for  certification  or  exemplification. 

Whenever  there  shall  be  presented  to  any  public  officer  for  certification  or  exemplifi- 
cation a  previously  prepared  legibly  typewritten  or  printed  copy  of  any  documenti  paper, 
book  or  record  in  such  officer's  custody,  the  fees  in  such  case  for  certification  or  exempli- 


:  be  at  the  rate  of  three  cents  for  each  folio;  but  the  mmimum  total  charga 
ion  or  exemplification  in  all  cases  shall  be  twent^'^ve  cents.  (Original 
renumbered  by  L.  1921,  cb.  199,  in  eSect  Oct.  1,  1921.) 

Coda  dr    pm.,   (3305^  ■>  •ddsd  by  L.  1914.  eh.  319.     Tbia  Htka  hu  sIb  beeo  idcI 

Fees  and  expenses  of  officer  to  be  paid  before  transmission  of  paper. 
TMon  of  law  requiring  a  judge,  cterk  or  other  officer  to  tranamit  a  paper  to 
er,  for  the  beuedt  of  a  party,  U  to  be  construed  as  requiring  the  tranwniaaioh 
request  of  the  person  so  to  be  benefited,  and  upon  payment  by  him  of  the 
by  law  for  the  paper  traosnutt^  or  any  copy  or  certificate  connected  there- 
e  expenses  spedfinl  in  section  sixty-ei^t  of  the  public  officers  taw.  (Original 
renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

-Coda  cdv ,  BtOB.,  (  8202.  witboat  dunce  d  nibatuMl  orisiiiidlr  ravised  frOm  L.  1878.  oh.  449,  |  It: 

Tazation  of  officer's  fees. 

ty  cle^  or  r^jster  of  deeds  who  ol^ms  any  fees  by  virtue  of  his  office,  and 
}T  coroner  who,  upon  th?  oollection  of  an  execution,  or  the  settlement  either 
er  judgment  of  an  action  or  a  special  proceeding,  clahna  any  fees  which  have 
ed,  must  cause  them  to  be  taxed  within  the  county,  by  a  justice  of  the  su- 
or  the  county  judge,  upon  the  written  demand  of  the  person  liable  to  pi^ 
d  upon  notice  to  the  person  making  the  demand.  After  such  a  demand  is 
ficer  cannot  collect  his  fees  until  they  have  been  so  taxed.  (Original  S  1537 
ered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Coda    dv.    prae.,   1  aiST,   **  sm.    by  tt—  Vt  f  bwlff.— Mattn  d(  Tuum,  J3  Am  Div.  38», 

wHbout  ehun;  onsiiuUy  rarlaad  fTDm  S8  N.  Y.  8uro.  313;  Hall  t.  U.  S.  RdeeUr  Co.,  31  Hon 

3,Ol.a.H1.2:L.lM4iifa.lSI'.HS.3-  OQIIi  V*s  aiian  V.  HUlaatmA,  40  Hun  4S3. 

-PhUiHiuia  VacaUble  <K1  Co.  t.  nwu,  AppeaL— Mituir  of  Howa.  6«  Add.  EKt.  T,  73  N.  Y. 

73  N.  V.  Bum.  812.  Supp.  sea^  MMarJ  V.  Bom,  S  Ot.TlOB.  Rap.  341. 

SflFect  of  article  on  special  statute. 

e  does  not  aSect  any  provisian  elsewhere  in  this  act,  or  in  any  other  statute 
[repealed  after  this  act  takes  effect,  whereby  fees  or  commissionB  are  specially 
fixed  in  a  partietd&r  case,  otherwise  than  as  preocribed  herein.  (Original 
renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

-SubitituU  lor  eod*  ai.  moc„   I  3390^  iB  tcnwiL— 'WoodroS  v.  lapnUI  F.  Ini.  Co..  90 

1 3331  omlttad,  up«t  Uia  ttuory  Uuit  U»      N,  Y.  b22. 

Ljiplication  of  article  to  criminal  action  or  proceeding, 
otherwise  e^mssly  ]xcscribod,  this  arUcle  does  not  apply  to  a  service  ren- 
tminal  action  or  Bpecisl  proceeding  in  a  court  or  before  an  officer.    (Original 
renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 
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CIVIL  PRACTICE  ACT 


oh.  199,  in  i0«t  Oct.  1,  II 

Saving  clauses;  repeals;  wheti  to  take  effect 


A  (b*  dtr  of  Nnr  Yoik. 

S  16A8.  Act  to  apply  to  actions  and  proceedings  liereafter  commenced. 

This  act  shall  apply  to  all  actions  and  special  praceedingB  hereafter  commen 
detennining  whether  the  action  or  special  proceeding  has  been  commenced,  for 
poae  of  ^plying  thereto  the  provisions  of  this  act,  the  action  or  proceeding  i 
be  deemed  to  have  been  commenced  in  either  of  the  following  cases: 

1..  If,  before  this  act  takes  effect,  a  summons  in  an  action,  or  a  citation  isauei 
surrogate's  court,  has  been  served  upon  one  or  more,  but  not  upon  all  of  the  pi 
be  nerved; 

2.  An  order  for  the  service  of  a  summcwB  by  publication  has  been  made,  bu 
thereunder  has  not  been  completed; 

3.  If,  in  a  special  proceeding,  elaewhei^  than  in  the  surrogate's  court,  tlie  pe 
other  papers  upon  which  the  first  order,  process  or  other  mandate  majr  be  made  o 
has  not  been  presented.  (Original  §  1530  thus  renumbered  by  L.  1921,  ch.  199, 
Oct.  1,  1921.) 


V.  prat.,  I  334S.  BapfllnmanlatT  ■■■miliwi 

T.  Juobi,  100  MiH.  t92,  16S  (^Y.  I 


§  1569.  Pending  actions  and  proceedings. 

Proceedings  pursuant  to  law  in  an  action  or  special  proceeding  taken  prior  to 
this  act  takes  effect  shall  not  be  rendered  ineffectual  or  impaired  by  this  act  oi 
repeal  thereby  of  any  provision  of  the  code  of  civil  procedure,  unless  otherwise  ei 
and  subsequetat  proceedings  in  such  action  or  special  proceeding  must  be  cond 
accordance  with  the  laws  in  force  on  the  day  before  this  act  takes  effect,  except  t 
wise  provided  in  this  article,  and  except  that  the  court  or  jodge  may  f^iply  thi 
the  interest  of  justice,  any  remedial  provision  of  this  act  not  inconastent  with 
ceedingB  theretofore  had  or  taken  in  such  action  or  special  proceeding.  The  pi 
of  article  nine  of  this  act  are  expressly  made  apphcable  to  pending  actions  and 
ings.     (Original  {  1531  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  I,  19: 

DnlntHtn.— Sh  cods  cit.  pros..  {|  334fl,  3362. 

§  1570.  Pending  proceedings  begun  by  state  viit 

The  substitution,  by  this  act,  of  an  order  in  place  of  a  state  writ  shall  dhA 
a  proceeding  now  pending,  begun  by  such  a  writ;  but  further  proceedings  th« 
far  as  practicable,  shall  be  in  accordance  with  the  provisions  of  this  act,  as  tho 
proceedings  were  begun  by  an  order.  (Ori^nal  {  1532  thus  renumbered  by  L.  1 
199,  in  effect  Oct.  1,  1921.) 


§  1671.  Writs  heretofore  abolished. 

The  omission  from  this  act  of  reference  to  a  writ  heretofore  abolished  shall 
deemed  to  revive  such  writ.    (Original  £  1533  thus  renumbered  by  L.  1921,  ch. 

effect  Oct.   1,   1921.) 


SAVING  CLAUSES;  REPEALS,  ETC.  }{  1672-1578 

poHd  bn'  nuon  ol  tha  omlHlaD  at  ApaUcmUAH.— H«A«  t.  N.  T.,  L.  G.  *  W.  R.  Co.. 
m.  1083.  uid  tha  MoMtiM  of  1 9100     lOflN.  T.  8*0. 

Jicatlon  of  certain  provlsioiu  to  various  cooits. 
if  this  act  which  is  a  substantial  re-enactment  of  a  provisioQ  of  the  code 
re  wtiich,  by  the  tenus  of  such  code,  was  expressly  made  applicable  to  a 
or  courts,  shall  be  applicable  to  the  same  court  or  courts  in  the  same 
.he  same  extent  as  the  former  proviMon.  (Original  §  1534  thus  renumbered 
199,  in  effect  Oct.  1,  192L) 

U  BT.  pnm.,  I  3347.  to  put. 

rting  rights  preserred. 

s  of  this  act,  or  the  repeal  of  any  provisioD  of  the  code  of  civil  procedure 
lot  affect  or  impair  any  act  done  or  right  accrued  or  acquired,  or  any 
f,  forfeiture  or  punishment  incurred  or  imposed,  or  any  limitation  or  d&- 
r  established,  prior  to  its  eoactment,  but  the  same  may  be  asserted,  en- 
ed  or  inflicted  in  the  same  mamier  and  to  the  same  extent  as  if  this  act' 
asaed.    (Original  §  1535  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 


ting  or  publication  under  special  statutes. 

in  of  this  act,  requiring  the  publicatjon  of  a  summons,  notice,  or  other 
T  more  newspapers,  or  authorizing  or  requiring  a  court,  or  a  judge,  to 
'  more  newspapers,  in  which  such  a  publication  must  be  made,  or  requiring 
i  notice  or  other  paper,  is  to  be  construed  as  not  affecting  any  special 
t  statutes,  remainii^  unrepealed  after  the  former  provision  takes  effect, 
or  more  particular  newspapers,  in  which  such  a  publication  must  or  may 
e  or  more  particular  places  in  which  notices  or  other  legal  papers  must 
id,  in  a  particular  locality,  or  in  a  particular  case.  (Original  {  1536  thus 
L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

•  dr.  piM,  1 3340,  without  dunce. 

dal  statutes  applicable  to  actions  against  the  city  of  New  Tork. 

n  of  this  act  is  to  be  oonstrued  as  not  affecting  any  special  provision  of 
anaining  imrepealed  after  the  former  provi^on  takes  effect,  which  is 
invely  to  an  action  against  the  mayor,  aldermen,  and  commonalty  of 
V  York,  including  the  recovery,  entry,  and  collection  ot  a  judgment  in 
(Original  j  1537  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 

la  dv  proo.,  {  3341,  without  ohaDii. 

m  and  tenure  of  office. 

I  not  effect  the  title  or  tenure  to  any  office  or  employment  or  the  salary 
thereof,  but  the  same  shall  continue  as  heretofore  until  modified  or  abol- 
A  5  1538  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

«al  of  code  of  dvll  procedure. 

hundred  and  forty-eight  of  the  laws  of  eighteen  hundred  and  seventy- 
:  hundred  and  seventy-eight  of  the  laws  of  eighteen  hundred  and  eighty, 
i  amendatory  thereof  and  supplementary  thereto,  which  constitute  the 
ocedure,  are  hereby  repealed.  (Original  1 1539  thus  renumbered  by  L. 
1  effect  Oct.  1,  1921.) 

en  act  takes  effect. 

.  take  dIFect  on  October  first,  nineteen  hundred  and  twenty-one.    (Original 

umbered  and  amended  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

1 1091  poa^xHud  tha  taUnc  aStot  of  Ihli  Kt  from  April  IS  to  Oototwr  1,  lfi31. 


INDEX  TO  CIVIL  PRACTICE  ACT  • 

WMtrvmtm  are  to  ieettom 

A 
Abandoninent. 

ixleading,  by  order  of  court  for  failure  to  file 100 

replevin,  daim  to  chatteb  not  replevied 1 117 

spouse,  ground  for  separation 1161 

summons,  by  order  of  oourt  on  failure  to  file 100 

Abatement  and  continuance. 

I.  Abatement. 

action  against  partnership  using  name  of  deceased  person  na&cied  as  defendant 223 

where  cause  survives  or  continues 82 

adjournment  of  term  of  court 92 

applicability  of  Civil  Practice  Act  where  special  provision  made  by  law 91 

death  of  party  after  verdict,  etc 478 

plaintiff,  by  order  of  oourt  on 88 

public  officer,  receiver,  or  trustee  by  whom  action  commenced 90 

extension  of  time  in  which  action  will  abate  imless  continued  by  proper  parties 99 

failure  of  term  of  court 92 

limitation  of  action,  effect  of  abatement  of  action  on  defense  or  counterclaim 26 

marriage  of  plaintiff,  by  order  of  court  on 88 

notice  of  pendency,  cancellation  on 123 

order  of  court  on  death  or  marriage  of  plaintiff  by 88 

personal  injury  actions,  death  of  party  after  verdict,  etc 89 

reversal  on  question  of  law 89 

place  of  holding  term  of  court,  change  of 92 

removal  of  pubUo  officer,  receiver  or  trustee-  by  whom  action  commenced 90 

reversal  on  questions  of  law  in  personal  injury  actions  where  paity  dies  aftw  verdict,  etc.  89 

seduction,  death  of  father 89 

special  proceedings,  where  right  to  relief  survives  or  continues 82 

time  for  holding  term  of  oourt,  change  of 92 

warrant  of  attachment,  abatement  as  annulling 7 

II.  Continuance. 

cross  actions  against  representative  or  successor  of  deceased  defendant 87 

death  of  one  of  several  parties 85 

party  jointiy  liable 85 

party  jointiy  liable  on  contract,  bringing  in  representative 85 

sole  party 84 

or  marriage  of  plaintiff,  order  of  ootirt  continuing  action  by  proper  parties 88 

or  marriage  of  plaintiff,  time  within  which  action  must  be  continued  by  proper  parties  88 

devolution  of  liability,  on 83 

extension  of  time  in  which  to  make  supplemental  complaint 99 

to  cootinue  on  death  or  disability  of  party 99 

jointiy  liable,  death  of  party 85 

notice  of  revival  of  action  or  proceeding,  service 90-a 

personal  injury  actions,  death  of  party  after  verdict,  eto 89 

replevin,  on  death  of  either  party 1 131 

representative  of  deceased  sole  party,  by  or  against 84 

or  successor  of  deceased  party,  proceeding  to  bring  in 87 

seduction,  survival  to  mother  on  death  of  father 89 

successor  of  deceased  party,  bringing  in  where  part  only  or  one  or  more  causes  only  survive  86 

effect  of  continuance  of  action  by  or  against  others 86 

successor  of  public  officer,  receiver  or  trustee,  continuance  of  action  on  death  or  removal  90 

survival  of  oue  or  more  distinct  causes  only  on  death  of  party,  continuance  as  to  others  86 
part  only  of  cause  of  action,  continuance  without  bringing  in  successor  of  deceased 

party 86 

part  only  of  cause  on  death  of  one  or  more  parties,  continuance  as  to  others 86 

surviving  party,  by  or  against .  85 

transfer  of  interest,  on 83 

Abbreviation. 

right  to  use  in  legal  papers (Rules  Civ.  Pr.,  10) . 

•  Note. — Material  transferred  in  1920  from  the  Code  of  Civil  Procedure  to  the  consolidated  laws  has 
been  indexed  at  the  end  of  each  title  or  sub-titie,  and  reference  given  to  the  sections  of  the  laws.  A 
duplicate  index  to  the  Rules  of  Civil  Practice  has  been  worked  into  this  index  and  the  references  given 
are  to  the  rules. 


X>  CIVIL  PRACTICE  ACT— Retebencis  abb  to  Seotioni 

NoD-Reaident  and  particular  titles, 

vice  of  Bummoni  or  penan  deatsnated  to  reoeiTS 

atee  infant  defendBot,  time  within  which  to  appekr  where  mmiiioDa 

an  ad  litem 

I  from  abKnoe 


ippoinlment  of  temporaiy  guaidian  ad  Utem 

mons  on  cuardian  ad  litem 

IB,  commencemeDt  of  period 

int  of  share  of  proceeds 

>y  publication 

of  Bb«entee  witneea  given  »t  toimw  trial.  adBdMibiUty  of . .  . 

.    See  also  TiQe  Insurance  Compfcniee. 

where  clerk's  office  is  salaried,  use  in  lieu  o(  official  aearobei.. 

ntlng.    See  also  Books;  Surrogate's  Court  Act. 


ring  copy  of  aeoount,  by  whom  made 

it  delivered  to  defendant,  verificstbn 

>n  written  demand 

ferenoe  in  actions  involving  h>ng  aooount 

t  to  give  evidence  of  account  where  plaintiff  faila  to  dtUver  « 

n  demand 

it,  ddivery  on  order  of  court  or  Judge 

wity  for  pleading 

ictioni,  accrual 

stions  involving  long  account,  oompulsoiy 

copy  of  account  ddivered  to  defendant. 

ierence  tu  take  account 

aux  to  btke 

linst  eamingi  or  inoome,  duty  of  aheriff  to  aooount 

pplication  of  surety  for  discharge 

>perty,  neoeesity  for  notifying  suretiee 

to  take 

r to  file 

lupreme  Court  of  committee  of  ioeompetent. 

Je  of  re«l  property 

nation  of  acoounta  and  inventory 

ory  and  account 

npetent,  Goal  account  on 

>f  (wder  requiring  filing  of  annual  account,  etc 

!  examination  made  by  direction  of  coun^  Judge,  how  paid 

annual  account,  etc.,  order  of  court  direoting  BUng 

provipion  regulating 

judicial  accounting,  provision  regulating 

I  account,  order  directing  fuller. 

immittee  for  disobedience  of  order  direotang  filing  <rf  annual  ai 


See  also  particultu  titles. 

Imeiit,  acknowledgment  by  assignor 

iwledgment  to  conveyance,  concluiivences  of 

it  of  money  out  of  court (Rulee  Civ. 

wdbility  in  evidence  where  duly  acknowledged  and  proved 

ereated  or  incompetent  witness,  admissibiltty  in  evidence 

ident  of  person  to  receive  summons 

lility  of  inatrument  acknowledged  or  proved  and  certified 

s  of  certificate  of  acknowledgment  to  conveyance 

1  certifying 

irledged  or  proved  and  certified,  adtnissibility  in  widence 

ns,  acknowledgment  as  tolling  of  statute 

troversy  upon  agreed  facts 

s.  acknowledgment  of  part  of  iodebtedneos  recovered  by  ju 


ihatfll.    See  Replevin. 

tal  prtqMT^.    See  Bjeotmsnt,  Summaiy  Proceedings  to  Disposse 


RDEX  TO  CIVIL  PRACTICE  ACT— REnuuwcM  abx  to  SccnoNS 

e  alio  AbKtament  and  CoDtaouuiae.  Poor  Peraoiw,  PreferenoaB.  aad  partiinilu  titlaa. 
«mL 

ion"  u  includiiiK  apecial  prooeadini  for  purpoM*  of  UmitalioD  of  aetfcm 10 

H  rafenim  to  ciril  aotioii 7 

UvdUod"  defined 8 

ifiMHoD  u  dvil  and  criminal 4 

Dction  between  action  M  law  and  snita  in  equity  aboltabed 8 

laof  aivil  aetioa 8 

Igment  ereditor'a  action"  deflned 7 

tatioQ  of  action,  "action"  aa  including  qtedal  prooeadinc 10 

takea,  omiaoiona,  defaeta  and  irraKuladtiea,  diaretaidiiw  noo-preiwliejal 106 

eotrectlna  ot  supplying 105 

iea  to,  how  daaicutad 191 

of  pioceedinv;  by  whom  and  tenna  upon  which  sranted 1S7 

length  on  ex  parte  appUcatioii  to  judge  out  of  eourt tW 

action  defined (Gen.  Conat.  L.,  1 16-a) 

dtion (Qen.  Conat.  L,,  1 11-a) 

itiou*  niita.  eriminal  and  civil  lialMli^  for  bringing (Civ.  R.  L.,  f  70) 

itytoSue.    See  Partiea. 
lencement. 

loatlon  (rf  Civil  PnotiM  Act,  (or  purpoaea  of 1S6S 

npt  to  commence  actiona,  requidte 17 

aa  equivalent  to  commencement  for  purpoaee  of  Umitaljon  of  aotiooB 17,  18 

lotity  to  oommcDCe  action,  notice  of  application 114 

DMODof  lime » 

LadoDa  of  action,  aervice  of  aummona  on  any  defendant  as  oommeneemeDt 16 

ivin,  aeiaure  of  ohattel  aa  equivalent  to  oommenoeaient 1002 

ioe  of  (ummona,  by 218 

IT  of  Cauaes.    Bee  Pleading. 
Udation  of  Actiona.    See  ConBoUdation. 
mce.    See  Severanoe  of  Aetiona. 
uy  to  Other  Aotiona  and  Ramediea. 

[dunent,  action  by  plaintiff  in  aid  of M3 

>very  in  aid  of  prosecution  or  defenae  of  anotlia  aetion  atxdiahed 345 

iS  in  aid  of  attachment 022 

1  Acta  and  Omiadona. 

svin,  aetion  by  claimant  againat  aheriff  ^tar  deliveiy  to  plaintiff 1108 

land  UndertAldnBi. 

action  aa  only  remedy  for  failure  to  comply  witii  undertaloDe 870 

defenaea  in  actiona  a^unat , 873 

lOi  diaoharge  from  dvil  arreat,  againat 870-871 

1  to  people  or  public  ofGoer  for  benefit  of  party ISO 

agca  reooveraUe  in  aoticm  on  penal  bond 160 

aetioD,  peneoa  wbo  may  bring  aetioii  on  lUKkrtaUng 806 

Jbonda 160 

Tiled  by  Civil  Practice  Act. 

•ulvoeoa,  damagea  and  penalty  Im  diaobeying 40S 

vezatioua  auit,  damagea  in  action  for  auing  in  name  of  another (Civ.  R.  L,,  |  71} 

lontraotual  and  Quaai  ContraotuaL 

contribution  between  different  defeodanta  where  property  of  one  told  under  execution  7S8 

conveyance  by  infant  or  incompetent  peraon,  compelling 13S&,  1380 

damagea  to  person  entitled  to  office  uaurped 1214 

drawer  or  iodorBer  agaiimt  prindpal  tor  cost*  and  expenaee  in  prosecuting  or  defend- 
ing action 1601 

eleotment,  actiona  against  purchaaer  from  defendant  tor  damages  for  withholding . .  1008 

executioo  sale,  recovery  of  purchaae  money  by  evicted  purchaser 756 

eiecutor  or  adminiatrator  against  beneficiary  to  recover  ooata  and  expenaea  in  prose- 
cuting or  defending  action 1601 

Joint  debtors,  action  to  charge  those  not  summoned  in  previous  suita US6 

•urety  againat  beneficiary  to  recover  coats  and  expenaea 1501 

trustee  against  beneficiary  to  recover  costa  and  expenaea  in  prosecuting  or  defending 

action. . .  - 1601 

■UomuaeM.    See  AttachnKoti  Coats;  Foreclosure;  Partition:  Sale  of  Real  Property. 

t  attorney's  address  on  papeta ,.,.,.,.. (RuleeClv.  Pr.,  11) 

nt.    See  also  particular  titles. 

it  of  action  on  adjournment  of  term  of  court 93 

iabk  by  oourt,  adionnunent  of  term  on  stipulation  to  plaoe  other  than  court  houae. .  437 

on,  hearing  on 1461 


INDEX  TO  CIVIL  PRACTICE  ACT— Rkfbbbnceb  arb  to  ^gtionv 
Adjourmuant — CkmdnuocL 

continuanoe  of  special  proceedings  before  substituted  officer,  adjourned  day  as  day  specified 

in  original  notice v 94 

costs,  fees  and  disbursements  payable  as  condition  to  granting  adjournment  of  trial 1515 

deposition,  examination (Rules  Civ.  Pr.,  127) 

incompetent  person,  hearing  for  appointment  of  committee 1360 

justification  of  bail,  examination 864 

notice  of  adjournment  of  term  to  place  other  than  oomt  house 437 

referee  in  proceedings  to  perpetuate  testimony  as  to  title  to  realty,  power  to  adjourn 319 

power 409 

'     sale  of  real  property > 986 

special  term  to  chambers,  trial  of  'action  which  was  upon  ealendar 438 

supplementary  proceedings,  hearing 790 

trial,  adjournment  to  place  other  than  court  house  on  stipulation  in  action  triable  by  eourt. .  437 

Admeasurement  of  dower.   See  Dower. 

AdminiBtratora..    See  Executors  and  Administrators:  Surrogates'  Court  Act. 

Administrators  de  bonis  non.    See  Executors  and  Administratofs;  Surrogates'  Court  Act. 

Administrators  with  will  annexed.    See  Executors  and  AdminiBtratoFs;  Sunogates'  Court 
Act. 

Admiralty.    See  also  Vessels. 

record  of  conveyance  or  mortgage  of  vessels  as  evidence 402 

Admissions.    See  also  particular  titles. 
I.  In  general. 

aggregate  corporation,  by  members  of 340 

counterclaim,  judgment  for  plMntifiF  where  no  defense  interposed 488 

judgment,  entering  on  admission  of  parties  at  any  stage  of  action  or  appeal 476 

member  of  aggregate  corporation,  admissibility  against  corporation 340 

pleadings,  f  ail\ire  to  deny  allegations  in 243 

II.  Facts  for  Purpose  of  Pending  Cause. 

amendment  of  admission  of  facts  on  demand 323 

demand  for  admission  of 323 

effect  of  admitting  facts  upon  demand 323 

expenses  incurred  in  proving  facts  which  opposite  party  refuses  to  admit 323 

liability  of  party  refusing  to  admit  facts  on  demand 323 

partial  judgment  where  yart  of  plaintiff's  daim  admitted  in  action  on  contract  vr  judg- 
ment  (Rules  Civ.  Pr.,  114) 

refusal  to  admit,  effect  of 323 

time  for  service  of  notice  of  demand  for  admission  of  facts 323 

withdrawal  of  admission  of  facts  made  on  demand 323 

III.  Genuineness  of  paper  for  purposes  of  action. 

demand  before  trial  for  written  admission 322 

effect  of  failure  to  admit 322 

expenses  incurred  in  proving  genuineness  of  paper  where  opposite  party  refuses  to  admit 

genuineness. ... 822 

liability  of  opposite  party  for  refusal  to  admit  genuineness  of  paper  on  demand 822 

Ad  quod  damnum. 

Writ  of  assessment  of  damages  substituted  for.    See  Assessment  of  Damages. 

Adultery.    See  Divorce. 

Adverse  possession.    See  also  Limitation  of  Actions. 

ejectment  by  grantee  in  name  of  grantor  of  land  held  adversely 994 

extent  of  property  held  adversely  under  claim  of  title  not  written 39 

landlord  and  tenant,  presumption  of  continuance  of  relation  of 41 

possession  and  occupation  under  written  instrument  or  judgment,  what  constitutes 38 

presumption  of  continuation  of  relation  of  landlord  and  tenant 41 

property  held  under  claim  of  title  not  written,  exteut  of  property  held  adversely 39 

under  written  instrument  or  judgment  possession  of  one  lot  as  possession  of  others 37 

written  instrument,  what  constitutes  under . .' 37 

Advertisement.    See  also  Publication. 

fees  of  printers 1533 

publication,  proof  of  by  affidavit  of  printer  or  publisher  of  newspaper 370 

Affidavits.    See  also  particular  ittles. 

acceptance  of  offer  of  judgment  made  by  attorney,  affidavit  of  attorney 179 

account,  affidavit  verifying  copy  of  account  delivered  to  defendant  in  action  on 246 

m 


INDEX  TO  CIVIL  PRACTIOE  ACT— Rbfebbvpcss  asb  to  Sxchonb] 
Affldayits— CkmtinuocL  ^ 

answering  affidavits  on  motion,  necessity  for  and  time  of  iwrvioe 117 

arrest,  verified  complaint  on  application  for  order  of  axrest  aa  affidavit 834 

attachment,  affidavit  of  appraisers  of  domestic  vessel  on  claim  of  third  person 929 

bills  and  notes,  non-acoeptanoe  or  non-pa3nnent,  affidavit  that  party  did  not  reeeivo  notioe 

aa  overcoming  notaiy  certificate  oC  protest. 368 

board,  power  to  acquire  information  by 358 

committees,  power  to  aoqiiire  information  by ........  • 358 

definition 7 

disclosure  in  aid  of  disooveiy,  affidavit  of 328 

discovery,  disclosure  by  party  in  aid,  application  for 328 

injunction,  verified  answer  on  motion  to  vacate 901 

inspection,  disclosure  by  party  in  aid,  application  for 328 

interpleader  in  pending  action 287 

substituting  or  bringing  in  adverse  claimant - 287 

judgment  by  default,  application  for 486 

motion,  answering  affidavit,  necessity  for  and  time  of  service 117 

for  new  hearing  after  trial  of  specific  questions  by  referee,  on 556 

newspaper,  effect  of  affidavit  of  printer  or  publisher  of  puhlieation  of  notioe 370 

notice,  affidavits  of  person  serving,  posting  or  affixing  as  presumptive  evidence  where  he  is 

I                                    not  available  as  witness 371 

affidavit  by  person  since  deceased,  showing  service,  posting  or  affixing,  effect  of 371 

offer  of  judgment  made  by  attorney,  affidavit  by  attorney 179 

officer,  presumptive  evidence  of  facts  stated  therein 367 

petition  as  substitate  in  institution  of  prooeedings 119 

I                            printer  or  publisher  of  newspaper  to  publication  of  notice,  effect  of. 370 

!                            protest,  non-receipt  of  notice  of  bill  or  note,  effect  of 368 

I                           publication,  where  newspapers  of  proper  ooimty  refuse  to  publish  notice 147 

I                            replevin,  affidavit  by  agent  or  attorney. 1110 

I                                    by  defendant  for  return  of  chattel 1103 

of  claimant  to  property 1107 

required  for  requisition 1096 

I  service  on  motion (Rules  Civ.  Pr.,  64) 

summons,  service  by  publication,  affidavit  on  which  order  founded 232 

use  in  any  court  or  before  any  office  or  other  person 357 

verification,  form (Rules  Civ.  Pr.,  100) 

verified  answer  on  motion  for  injunction  or  to  vacate 901 

pleading,  petition  or  answer  as  affidavit 7 

who  may  take 357,  358 

without  state,  certificate  of  official  character  of  officer  and  genuineneas  of  signature 359 

who  may  take 359 

Afl&riDAtiOKUl;    See  Oaths  and  Affirmations. 

Age.    See  also  Guardians;  Infants.   ' 

annullment  of  marriage  where  party  under  age  of  consent 1182-1133 

determination  by  court  or  jury  of  age  of  child  by  inspection 334 

jurisdiction  of  person  becoming  imbeofle  from  old  age < 1356 

opinion  of  physician  after  examination 334 

production  and  exhibition  of  child  for  purpose  of  proving  age 334 

summons,  affidavit  of  proof  of  service  to  state  age (Rules  Civ.  Pr.,  68) 

minimum  age  of  person  serving 220 

AgMlt.    See  also  Principal  and  Agent. 

account,  affidavit  verifying  copy  of  account  delivered  to  defendant  in  action  on 246 

actions  by,  counterclaim  based  on  demand  against  principal,  right  to  interpose 267 

right  of  defendant  to  judgment  for  excess  over  plaintiff's  demand 267 

admission  by  agent  of  aggregate  corporation,  admissibility  of 340 

arrest  in  action  for  misappropriating  funds  or  property 826 

attachment,  false  statement  by  agent  to  secure  credit  as  ground 903 

counterclaim  based  on  demand  against  agent,  right  of  defendant  to 267 

replevin,  when  agent  may  make  affidavit  in 1110 

verification  of  pleadings (Rules  CSfv.  Pr.,  99) 

Agreement.    See  Contracts. 

Agrieultundlaw. 

joinder  of  causes  of  action  for  penalties  under 258 

Albany. 

publishing  notice,  etc.,  in  newspaper  printed  in  where  printer  of  newspaper  in  proper  county 

refuses  to  publish  for  legal  fee 146 
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iff  in  aotioD  in  suprame  court  irtii^  «ould  have  been  bnm^t  Id  ooOBtr  « 

'  Amount  olkimed .'  ■ 

Movered  in  ftctioD  by  atate,  appliwdon  to  ipeolal  t«nn  for  euatody  or  diai 


ime  of  disability  ai  part  of  timi 

iroice;  Separation. 

■■  Costs  and  particular  titlM. 


ee  also  partloular  titlea. 

»cts  made  on  demuid  befor*  trial  of  sotion . . 

Itnent  to  perfeot 


lurtain  Older  of  aneat 

tion  addreaaed  to  pleadiag.  Bmeadmant  td  aonrer  or  reply  of  ri^t 

:«Eularitics  in  matters  of  form  or  prooedure 

(ment  kept  by  county  clerk 

>  of  judgntent  debtor,  amendment  to  diow  true  name 

and  certiorari  to  inquire  into  detention 

money,  to  sho*r  nameofjudgmeut  debtor: 

turn  or  petition 

nions,  etc.,  power  of  court  to  sjnend  prooeedingi  after  judgment. 

endnMnts  to  pleadings  that  may  be  made  of  course 

itakes.  etc.,  power  of  apfMllate  court  to  amend  prooeeding* 

special  proceedings  instituted  before  oourt  of  record  in  firvt  and  SBeMid  tui 

lower  of  any  judge  of  court  to  make  luaandments 

ng  in  succrasor  of  deceased  defendant 

r  decision  of  point  of  law  in  lower  or  ai>pdlate  court,  pwrniMMn  as  discr* 

rith  court ! 

nt  of  course 

answer  amended  pleading (Riilea  Civ.  Pr., 

amended  pleading (Rules  Civ.  Pr., 

ut  sham,  etc.,  matter (Rules  Civ.  Pr.. 

,,  ..(Rules  av.Pr., 

apeis  in  actions  against  partnership  unng  name  of  deceased  person,  to  i 

'eal  defendant 

[nedies,  order  or  warrant  and  recitals  Uteiein  to  eonform  to  new  prcraCs  prodi 

to  allow  amendment  of  summona  or  pleadings 

:i^^  form  pleading  amended  for  delay 

inded  pleading (Rules  CSv.  Pr., 

mended  pleadings  made  for  purpose  of  delay 

1  where  pleading  amended  for  delay 

hich  piMdings  may  be  amended  of  course 

indant  designated  by  fictitious  name,  amemlmsot  of  prooeedinv  to  show 


n  pleading  and  proof. . 


Unco  t«bl«  (rf  morUUtr- 

oining  Krofls  sum  in  lieu  of  income (Rules  Civ.  Pr 

edt^rulesot  civil  practice (following  Rules  Civ.  Pr, 

11.    9ee  Actions;  .attachment. 

iUU.    Sec  Surrogates'  Court  Act. 

I.   See  Surrogates'  Court  Act. 


ale  of 

domestic  <inipi»l«  from  execution 

where  levy  of  necutlon  mad*  on  Uve  animal . . 
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taehment 7 

OB  of  proper^  to  ddatdmnt i . .  .     970 

'  mftrrlag*.    S«e  MutUc«- 

10  CoaotcTclaiin,  Pleadusi;  Veiifia*tioD  kad  pMtienlw  tItlM. 

ji  td  «lUKfttion  by  fkilun  to  raply 243 

M  fnetudini  verified  uwwer  in  tpcdal  prooeediof 7 

ive  judcmsiit  on  oouDteroUim,  neceeaity  for  douuid 270 

va  fai  T(tiS«d  aonrar,  lam  of 276 

I*  equivalent  to  •unmoa*  when  mved  un  aew  pMtiM  nt  up  in  eouDtanlaini.. , .  27t 

MB  bj ,  .  ,  .       237 

ility  of  ■tstutea  or  rules  to  verifioAtion  to  oounteiclaim 249 

'  delendMit  befote  aiwwer,  time  witltin  lAicit  Minrer  must  bo  aen>«d 263 

1  Dotee,  verified  uuwer  u  not  equivalent  to  affidavit  of  tioa^aoclpt  oT  notioe  ot 

l«rt 868 

iduit,  efleet  on  right  ol  plaintiff  of  demtukd  foi  relief  asunst 264 

na  pcMMdcnt,  how  plewlad (lUilea  Civ.  Pr.,  92) 

I  feneially - 361 

apidioatioD  for  Judgment  on  frivolooa > 1487 

l«jm,  dlimiMil  foi  (Meat  ippearirn  on  (noe. (Rule*  Cfv.  Pr.,  109) 

let  not  appearing  on  faoe (Rules  Civ.  Pr..  110) 

it  to  plead  several 26i 

ler  t^M  aceinet  oo-dafendant 264 

ution  ol  motion  to  Hiinl—  counterclaim  for  defect  not  a|i|i«llin  on  faoe  of  answer 
(Rqlea  av.  Pr.,  110) 

y  0*  in*i>ection,  diikiDc  ont  answer  for  nfuaal  to  obey  ordw 32c 

D  answer  amended  pleading,  effect (Rulee  Civ.  Pr.,  lOt) 

sting  in  one  pMagmph  >HeBattonsof  anotfacv  by  rvfcsenoe.  .(Rules  Civ.  Pr.,  00) 


MMraased  to  1  iwi|4aiiil.  effest  of  servioe  of  answer  pending 282 

ttcr  to  whitli  r«p^  mt  required  *a  deemed  oontroinrted 248 

u  to  ooBB^aint  in  poiaA  of  law,  rii^t  to  raise  In  answer 201 

•ding  on  part  of  defendant 260 

pbs,  dividing  answer  into  saparate  paiavaphs (Rules  Otv.  Pr..  90) 

itate  separate  allcgstiona (Rulas  Civ.  Pr..  90) 

Muises  ol  action,  requidtea  ol  anawcr  to  part  only . 262 

r  faivolous,  treating  plnaiting  as  nullity  ot  allowint  new  pleading  to  be  served 

(Rules  Civ.  Pr..  104) 

out  for  disobedience  to  order  tor  diaoovery  or  inspection 326 

tction  on  contract  or  judgment  and  entering  BUmmary  judgment 

(Ruleaav.  Pr,  113) 

m.  ete.,  natter (Rule*  Civ.  Pr..  103) 

■tion (Rolaa  Civ.  Pr..  91) 

icy  of  ccaoidsiat  in  point  of  law.  right  to  raise  in  answer jQi 

y  judgment  after  atrildng  out  in  action  on  contrsct  or  judgment 

(Rules  Civ.  Pr.,  113) 

itory  neidigence,  nec«e<ity  for  pleading  and  proving  in  death  actloi 265 

founded  on  barred  claim  to  real  property 34 

t  must  be  aperificslly  pleaded 242 

iffidcnt  in  law.  failure  to  raise  before  trial  as  waiver 270 

effect  of  denial  of  facts (Ruica  Civ.  Pr.,  00) 

verified  answer,  form  of 276 

eating  or  incoiporating  in  s^arate  defense  or  counterclaim  prohibited 

(Rolee  CTv.  Pt.,  90) 

defenses,  pleading 251 

le  def  enaes  or  counterdsims,  right  to  plead 262 

it  or  dHtenninetion,  how  pleaded. (Rules  Civ.  Pr.,  96) 

in  of  actions,  discontinuance  or  abatement  of  action,  effect  on  counterclaim ....  26 

!ibi]ities,  eiclusioD  of  period  from  time  limited  to  interpose  defense 43 

tssity  for  pleading  statute 30 

sumption  of  payment  of  judgueat  from  liqiee  ol  time,  manner  of  pleading 44 

on  or  reduction  of  damages  as  partial  defense 262 

defense,  miumer  of  ideading 262 

it  to  plead 362 

Soienoy  as  presenting  queation  ot  law 262 

statute,  how  pleaded (Rules  Civ.  Pr.,  98) 

interpose  barred  cause  of  actiMi 61 

plead  several 262 

dy  slating  and  numbering  defenses (Roles  Civ.  Pr.,  90) 
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striking  out  defense  for  defect  appearing  o'l  face (Rules  Civ.  Pr.,  109) 

for  disobedience  of  order  for  discovery  or  inspection 326 

uniting  several  defenses  and  counterclaims  in  answer 202 

III.  Amendment. 

causes  of  action  improperly  united  in  counterclaim . .  / (Rules  Civ.  Pr.,  102) 

delay,  effect  when  made  for %4A 

indefijoite,  uncertain  or  obscure  allegations (Rules  Civ.  Pr.,  102) 

motion  to  amoid  or  strike  out,  time  for  service ^ (Rules  Civ.  Pr.,  106) 

of  course 244 

rv.  Verification. 

answer  to  complaint  charging  fraud  affecting  right  or  property  of  another 260 

frsud^ilent  transfer  of  property 260 

bills  and  notes,  foreign  or  domestic  corporations,  necessity  for  verification  of  answer  in 

action  on 262 

counterclaim  where  complaint  not  verified 248 

defiective,  remedy  for 263 

right  of  plaintiff  to  treat  pleading  as  nullity  after  notice 263 

dilatory  defenses 261 

foreign  or  domestic  corporation  on  promissory  note  or  negotiable  instrument,  action 

against 262 

special  proceeding,  verified  answer  as  affidavit 7 

verified  answer  as  affidavit  on  applieation  for  injunction  or  to  vacate  or  modify  injunction    910 

when  required 248.  249 

V.  Service. 

after  time  therefor  expires  and  before  determination  of  motion  addressed  to  complaint. .     282 

amended  answer,  service (Rules  Civ.  Pr.,  101) 

additional  extension  of  time  to  answer,  notice  required (Rules  Civ.  Pr.,  87) 

affidavit  of  merits  on  application  for  extension  of  time  to  answer  . . .  (Rules  Civ.  Pr.,  88) 

affidavit  to  be  served  with  order  extending  time (Rules  Civ.  Pr.,  86) 

amended  answer  after  decision  of  motion  addressed  to  complaint 283 

amended  pleading,  time  within,  which  answer  most  be  served (Rules  Civ.  Pr.,  101) 

co-defendant  against  whom  relief  demanded,  time  and  Tn*'"'*^  of  service  on 264 

extension  of  time  to  answer  in  action  on  note,  etc.,  notice  required. .  .(Rules  Civ.  Pr.,  86) 
motion  addressed  to  complaint,  service  of  answer  as  matter  of  ri^t  after  decision. .....     283 

new  parties  set  up  in  counterclaim,  service  of  answer  on / 271 

pending  motion  addressed  to  complaint,  effect  on  motion 282 

time  within  which  answer  must  be  served 237,  263 

after  decision  on  motion  addressed  to  complaint 283 

defendant  claiming  relief  against  co-defendant  must  serve  answer  on  him 264 

upon  whom  made 263 

VI.  Objections  to  answer.  « 

how  sUted 280 

necessity  that  all  objections  be  raised  either  by  motion  or  by  answering  pleadings 281 

objections  that  may  be  stated  in  language  of  statute  without  particulars 280 

that  roust  point  out  specifically  the  particular  defect  relied  upon 280 

right  to  make  motion  directed  to  specified  OQunterolaim  or  defense  and  plead  to  others. .     281 
VII.  Specific  actions. 

1.  Divorce. 

counterclaim,  right  to  interpose 1168 

verification,  necessity  for 1148 

2.  Joint  debtors. 

action  to  charge  one  not  personally  served,  defenses  and  counterclaims  that  may  be 

interposed 1187 

3.  Mandamus. 

applicability  of  statutes  and  rules  relating  to  answer 1326 

4.  Replevin. 

title  in  third  person,  rignt  to  plead 1003 

6.  Separation. 

counterclaim,  right  to  interpose 1168 

Appeals. 

I.  In  general. 

1.  Who  may  appeal. 

default  judgment  or  order,  right  to  appeal  from 567 

party  aggrieved 667 

person  acquiring  interest  since  judgment  or  order 667 

person  aggrieved  who  is  entitled  to  be  substituted  for  party 667 

substitution  of  person  aggrieved  as  party . . . . .- 667 

2.  When  i4>peal  may  be  taken. 

certiorari  where  appeal  may  be  taken,  right  to  issue 1286 

death  of  adverse  party,  judgment  entered  thereafter 667 

since  order  or  judgment 667 
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depoflit   with  oounty  derk.  amount  due  on  judcmeat  ■■  aftectliic  rildlt  to  take 

appeat 080 

bftbeu  corpus  Kndcertionri  to  iniiuire  into  detention,  ocd«nM>P«al*ble 1274 

appeal  by  people  from  order  diochaigiiiit  priaoner ,..,... 127S 

order  of  judee  out  of  court,  compelling  entiy  of 6E$ 

entry  as  prerequiaite  to  appeal ftSO 

filing  papers  tor  puipoeeo' taking  appeiJ SCO 

reveraal,  riight  to  appeal  from  judgDMnt  wtaere  new  trial  giatited fi06 

).  Takinc  appeal. 

amendment  to  perfect  appeal 107 

arbitration  from  order  or  judgment  in ..,,.. 14fH 

board  of  mipervieore,  appeal  by 870 

cletkofftppeliBteoourt,  duty  to  file  papers  twaMmltted- 877 

death  of  party  befoce  time  expiree,  extennon M 

pending  appeal,  power  of  court  where  aubetitatioa  not  made S7S 

desi^iMioo  of  parties S61 

diamiaeal  of  appeal.  aubetitutioaaB  party  of  person  aggruwed,  (aihm  to  secure  order. .  SS7 


(or  appeal  by  heir,  etc.,  of  deceased  party 99 

indgmeat-roll  as  port  of  pBpeiv  on  appeal.  .... 677 

maDdatniu,  form  of  apfieal 1337 

municipaiity.  by , 671 

notice,  serrice,  filing  and  form 6S2 

service  on  respondent  where  attorney  not  found 603 

service  where  attorney  for  adretae  party  dead 663 

service  where  attorney  nr  party  not  found 603 

aupplyingomisuontoserveonallpartiee 107 

onisBlcin  to  do  act  neoeasary  to  perfect  appeal  taken,  supplying  omuston 107 

pa^MnoBappesl,  notice  of  eiaeiJtiOD«  taken  after  close  of  trial  by  eoart  or  referee.  . . .  446 
order  to  show  oanae  whet*  party  dies  pending  appeal  and  anoUier  person  not  lubetl- 

-    tuted 578 

papers  to  be  trazkamjtted  to  appellate  court  on  appeal  from  final  judgment 677 

on  appeal  from  order 577 

wbenreapondentm^traiuniit 577 


pocH-petson,  appeal  by  orsgainat party  proseoutJDgordsfeBdingas 668 

service  of  notice 562,563 

qMcial  vertfiet  or  general  verdict  as  part  of  reoord 686 

state,  appeal  by , , .  670 

substitution  of  heir,  et«.,  for  deceased  party,  neeesiity  for 667 

name  of  appellate  court 601 

where  party  dies  pending  appeal,  by  whom  application  made 670 

where  party  dies  pending  apiMal,  by  whom  order  made 67S 

supplementary  proceedings,  order  where  execution  issued  out  of  county  court 774 


within  which  papers  must  be  transmitted  to  appellate  court 577 

title  to  action,  changing  on  appeal 601 

4.  Case  on  appeal. 

contents 676 

evidenoe,  rteoeadty  tor  stating  in 676 

exceptioiks.  separating  and  stating  separately 576 

finding,  statement  where  report  or  decision  shows ,  , 676 

judgment  on  referee  as  report  or  decisian  of  court,  when  ease  not  aeoeawry 575 

remarks  or  comments  of  trial  judge,  necessity  that  they  appear  In  case  to  be  re- 

viBnable 682 

s^Mration  of  exceptions. 676 

settling  and  signing 57S 

on  death  or  disability  of  judge,  etc .  , .......,.,  675 

when  necessary 575 

6.  Security  and  undertaking. 

additional  sscurity I4D 

admitting  prisoner  to  bail  in  habeas  corpus  or  MHlotari  prooeedtngs,  bail  valid  for 

adjourned  term 1280 

admitting  prisoner  to  bail  pending  appeal  in  habeas  corpus  or  certiorari  proceedings 

1276. 1277 

approval  of  undertaking,  necessity  for 506 

bail  on  appeal  to  oourt  ol  appeals  in  habeas  oorpne  or  certiorari 1278 

board  of  supervisors,  neoesnty  for  seouri^  on  appeal  by , 570 

oonveyanoe,  undertaking  on  appeal  from  judgmentrefuldngto  set  aside 586 

deatbofadveraepartysinoe  order  or  judgment,  contents  of  undertaking 672 

deposit  in  lisu  of  undertaking 564 

manner  of  keeping  and  dispMltltm 564 
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lertaldng,  with  wfaom 

iDdertakiDg 

us,  peoding  appeal  from  oidcr . . 


±1S  deposit,  effect  of 

to  preserve  prMXTtypending  appall,  appi^tment  of. . 

>er(onuBnce,  Undertokiiig  on  appeal  from  refusal 

oeesity  for  gecuiity  on  appeal  by 

number  of . . 

m  action  may  be  becuo  on 

I,  right  to  include  in  oi 


m  adverse  party  dies  after  order  or  judgment  as  ei 

subrtituted ■ , 

if  undertaking  by  respondent 


^rator-appellBnt,  dinpenaing  irith  or  limttrng  nauiity 

lays  all  proceedings  to  enforce  judgmeiit  (v  order  ajqiealed  from,  wh 

■upervisoiB.  neoewity  for  undertaking  on  appeal  by 

f    party    since   order  or  judgment,    oontents    of   undertakillg    t< 

e  of  levy  on  personal  proptrtg' after  appeal 

og  with  security  required  to  «t«y  axeoutlon 

order  tuapending  lien  of  JudlplMot 

•appellant,  dispensing  with  or  limi*ii>g  secmrity 

>n  pecufing  appeal  from  order  or  judgment  denying  or  vMMttinc  iajun 
iidgneDt,  time  from  which  ordsr  auapendins  Hen  beeonea  eSeotiTe . . 

security  required  to  stay  execution 

al  coiporatiOD,  Deoeanty  for  securila'  on  ^>peal  t^. .,,... 

spending  lien  of  judgment 

lie  property,  sale  and  dispomtion  of  proceed* 

I  judge  to  proceed  as  to  matters  not  affected  by  judgmesit  or  order .  . 

ion,  execution  of  order  pending  appeal 

peal  from  judgment  as  staying  summary  prooeedioga 

by  municipal  carporatiom  form,  nature  and  contents,  and  by  *rtiom  ei 
er  requiring ■- ■  ■  ■  ■ 

on  appeal  by  municipal  corporation,  neeenty  for 

loesaity  for  security  on  appeal  by 

sxecution  on  mooeyed  judgment,  undertaking 

y  proceedings  to  recover  real  property  atayed  by  appeal  from  judgn 

on  of  lien  a«  to  property  in  another  county,  time  from  whi^  order  to  e 

becomea  effective 

mother  county,  manner  of 

udgment  on .  - 

stay  as  part  of  period  of  lien  of  judgment 

pt  of  docket  showing  mapenaion  of  lien,  duty  of  clerk  to  furnish .... 

y  of  clerk  of  another  counts'  to  file 

appellant,  dispensing  with  or  limiting  security 

Idng,  necessity  for  approval 

)f  securib' ■  ■  ■  ■ 

I  reviewed. 

Igment  or  order,  appeal  as  bringing  up  interiocutory  judgment  or  inten 

utory  judgment,  right  to  review  on  appeal  from  final  judgment  after 

1  of  time  for  separate  appeal 

J.  appeal  from  final  judgment  as  bringing  up  for  r«v)ew  order  denyitig 

iew  of  judgment  of  reversal  on  appeal  from  order  grasting 

-anting  preference  in  trial  of  cause 

udge  of  court  other  than  that  in  which  action  pending 

I  or  comments  of  tnal  judge 

D  which  exceptions  tskeu,  how  reviewable 

lent  of  proeeedings  to  grant  proper  rcDwdy,  thou^  not  demanded. 

on  of  mistakes,  omissiona,  d«faot«  aikd  irregularitiaa 

I  party  poidiiig  appeal  and  failure  to  substitute  anoUia'  person,  p 

iling  non-prejudicial  mistakes,  omiadoua,  defeota  or  irregularitiea. . . 
f  trial  court,  diaregardiog  immattrial 
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misUke*.  omiMioa.  dcfeoto  aod  inegalaritisB,  ootreotlns  uid  nipplyittg 105 

diar^EutUos  noD-prajuditnal lOS 

papers  OD  irtiioh  heariiiB  must  be  luul 67T 

relief,  power  to  gnnt  •ppTDpri»t«  relief  tbough  not  dfrnamdeS ill 

reversal,  review  on  appeal  from  order  gcsjttJBg  txnr  trtel SflO 

BubfltitutioQ  as  party  of  asgrieved  person  ippneHnc SS7 


de*th  of  part?  pending  action 188 

decree  diteetinc  distribution  ot  funds  by  executor  or  MliDiiustrat«r ISS 

Eranting  geaeral  letters  of  BdministnitiDii 188 

or  dedsioa  o(  ntTogate  court  detennining  raUdity  of  wills  and  admitting  or  re- 
fusing probate 13S 

judgment  or  order  dedaring  statute  unoonatitatiooal 138  ' 

puadsLmus  proceedings 140 

officer  of  state  sole  party  plaintiff  or  defendant 138 

people  to  recover  public  funds  oi  duaagea  lor  obtaioins,  converting,  etc.,  aotions  by  139 

pn>faibitk>n  ptDoeediagi 140 

puUio  funds,  aotioiiby  peoplato  recover ISO 

poblio  ofice,  ladgment  or  toder  involving  title  to 143 

state,  aide  party  plaintiff  or  defendant 188 


abaMinent  on  reversal  on  law  only  in  peMonal  iniury  notion  wboie  party  dies  after 

affirmed  or  modified  iudgment,  tkow  enforced 

appeal  to  appellate  divioion  or  ankellate  term 

oorrectioD  of  doclcet  on  reversal  or  modification  of  judgment  jm  appeal 

AoAtt  book,  entering  minate  of  rovcsval  or  modifiratian  of  judgment  made  on 

appeal 

enforcing  affirmed  or  modified  judgment 

final  judgment  after  affirmance  by  appelliite  division,  wben  may  be  r«idered 

general  verdict  rendered  on  special  verdict,  appeal  ftom  judgment  mtered  on 

judgment  on  admlsuon  of  parties  and  pleading,  entry  of 

judgment  that  appellate  division  or  appellate  teim  may  render 

lien,  effect  of  failore  to  comet  doc4et  on  revenal  <x  modi&oation  of  judgment 

new  trial  or  hearing,  power  to  grant 

non-Buit.  appeal  from  judgment  entered  on 

reversBl  or  modification  by  Court  of  Appe«b,  ooneotion  of  dooket-book 

transcript  of  elerk't  docket  as  corrected,  filing  in  ootutr  clerk's  office ,     iVS 

trial  by  jury,  upon  what  judgment  on  appeal  rendered 684 


compelling  oD  reversal  or  modifieation  of  judgment  on  appeal 587 

court  that  may  compel  restitution  on  mrerssl  or  modification  of  judgment S87 

depositing  purchase  price  where  property  sold 081' 

purchaser  in  good  faith,  ree^tution  as  affecting  title 687 

Corta. 

amount  generally IBOS 

appeal  from  order  refusing  new  trial  and  also  from  judgment,  ooM*  oo  appeal  from 

order 1491 

in  special  prooeedings  talcen  to  court  of  record 1492 

court  of  iqipeals,  amount 1610 

datnagea  by  way  of  ooets  for  delay ISIO 

disfaursementa  incurred  by  respondent  in  transmitting  papsrs  on  appeal 577 

final  judgment,  appeal  from 1490 

inteiiocntory  judgment  or  order,  appeal  from 1491 

llmitalkiu  on  amount  of  additional  allowance 1614 

PKTvlsians  tiiat  are  not  applicable  to  costs  on  i4>peal 1489 

respondent  of  course  on  appeal  from  order  granting  or  refusing  new  trial 14dl 

of  appeal*, 
nien  appeal  may  be  tak«D. 

appeals  tltat  may  be  taken  of  right 883 

owtlfiad  qusationa  by  appetloM  division  on 683 

ocmstitutional  questions  involved 588 

cross  vpeal  by  respondent  to  review  determination  of  appellate  diviaon  affirming 

intertoeutory  judgment  or  refusing  new  tri^ 003 

divided  court,  from  judgmrait  by 638 

final  judgment  rendered  after  affinnance,  reversal  or  modification  of  interiooutory 

judgment  by  appelate  division,  vpeol  from 690 

reftinl  of  appellate  division  to  grant  new  trial,  from 690 

judgment  or  order  not  final,  when  appeal  allowed  and  one  or  mors  questions  of  law 
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time  within  Thich  application  muM  be  made  to  court  of  appeals  on  refusal  by 

appellate  divieion 591 

permia^on  of  appellate  division 588 

new  trial,  order  of  appeUate  divinoa  granting  on  Bxevptioaa  when  at^pulaUon  made 

for  judgmeDt  abeoliite  on  affinnanee 588 

tevetsal  or  modification,  from  iudgmentof 588 

verdict  subject  to  opinion  of  court,  transmittins  certified  copy  of  case 601 

when  appeal  may  be  taken  from  Bcal  judgment  cr  order  which  i«  not  appenlable  of 

tight : 58S 

2.  limitations  on  appeaL 

inferior  eourta,  appeaU  from 589 

quegtione  of  law 589 

unanimous  decision  of  appellate  division  that  evidence  aupportB  or  tends  to  sustain 

findioE  of  fact  or  undirected  verdict,  not  reviewable 580 

3.  Questions  reviewed. 

otrtified  ijueations  from  appeUate  divitiOD 588 

.    determination  of  appellate  diviaioa  affirming  interlocutory  judgment  or  nlnnag  new 

trial,  review  on  appeal  from  final  judcment 003 

review  limited  on  appeal  from  final  iudsment  t«ndered  after  affiimanoe,  etc.,  of 

interlocutory  judgment 600 

eiceptioDa.  neeenmty  to  review  judgment  on  verdict  subject  to  opinion  ot  court. . . .  601 
final  judgment  rendered  after  affirmance,  revosal  or  modification  of  intedoeutory 

judgment  by  appellate  division,  on  appeal  fnun 590 

refusal  by  appeUate  division  of  new  trial,  appeal  from 590 

intermediate  determination  of  appellate  division  upon  anMial  from  final  judgment  603 

queEttons  of  law  only 580 

levsnal  by  aiq>ellate  division  presumed  not  to  ba  on  question  of  fact,  <i4mq 602 

4.  Taking  appeal. 

case  on  appeal  from  judgment  rendered  by  anxUate  diviaion  on  verdict  subject  to 

opinion  of  oourt 001 

limitation  of  time  to  appeal S92 

notice  of  appeal,  leee  of  clerk  for  filing 1552 

record  on  appeal,  rulee  may  provide  for  omissions  of  oertain  maCten 616 

time  within  whicb  appeal  must  b«  porfeoted  sfter  leave  granted 501 

taken 502 

5.  Security. 

admitting  piiaooer  to  bail  pending  certiorari  or  kabeaa  corpus  prnnnrdingi.  bail  valid 

for  adjovmed  term 1280 

affirmance,  form  of  undertokinc  where  appeal  from  judgment  oi  older  of 699 

filing  undertaking,  with  whom  Sled 607 

form  of  undertakins  where  appeal  from  jud^aeut  or  order  <rf  affirmance SB9 

habeas  corpus  or  oertitwan,  admitting  prisoner  to  bail 1378-1280 

notice  of  filing  undertaking,  service 503 

perfecting  appeal 503 

stay  of  execution  on  money  judgment,  further  seouiity 149 

undertaking,  justification  of  sui«ty 151 

nquired  to  perfect  appeal 533 

when  security  not  required  by  claimant  under  Workmen's  Compeasation  Law 693 

0.  Stay  of  proceedings.    See  also  Stay  of  Piooeedinga. 

appeal  as  staying  execution  on  money  judgment 694 

applicability  of  sections  aa  to  stay  where  special  provision  made  for  stay  of  proceed- 

ingi  without  aaourity 600 

oertiorari   to  review,  effect  of  atay  on  appeal  toeouit  of  appeals  on  proceedings 

betew ■  1309 

delivery  of  possession  of  real  property,  appeal  aa  staying  eaeeution  on  judgment. . . .  508 

deliveryof  property  or  doinunsnt,  Sfipeal  aa  staying  ntecution  on  judgment 695 

manner  in  wbicfa  judgment  may  be  stayed 595 

undertaking  to  stay  execution  on  judgment 606 

discharge  of  levy  on  personal  property  after  appeal 080 

fotodosure,  form  of  undertaking  required  to  stay  execution  on  judgment 508 

judgment  or  order  directing  ezeeution  of  oonveyanoa  or  otltrsr  instrument,  bow 

stayed 507 

leave  to  appeal,  atay  pendinc  application  for 691 

length  of  at^  on  ex  parte  applieation  to  judge  out  of  eourt. , 109 

levy  of  execution  on  pereoual  property,  discharge  after  appeal 060 

lim  of  judgment,  ratoration  after  detarmination  of  appeal 619 

sale  of  property  by  owner  after  favoraUe  jud^aent  in  action  to  set  aside  oonveyukce 

or  for  apedfio  perfolmanoe 680 

rod  property,  wpealaaatayingexeoutton  on  judgment  for 698 

q>ecific  pierfonnanoe,  execution  and  deposit  of  instrument  requiied  to  be  eieout«d  a* 

staying  proceedings 607 

of  contract  to  sell  reol^,  appeal  aa  staying  exeeutiofk  of  judgmait 607 
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Appeals — Ck>ntinued. 

n.  Couit  of  appeals — Continued. 

6.  Stay  of  proceedings — Continued. 

undertaking,  necessity  for  to  stay  execution  on  money  iudgment 594 

I                                                  required  to  stay  execution  on  judgment  tot  chattel 696 

required  to  stay  execution  on  judgment  or  order  for  sale  or  possession  of  real 

I                                                           property 698 

I                                                  to  stay  execution  on  money  judgment,  form  and  contents 694 

I                                                 where  appeal  from  judgment  or  order  of  affinnance,  form  of 699 

7.  Preferenoes. 

action  in  which  state  officer  sole  party  plaintiff  or  defendant 138 

sole  party  plaintiff  or  defendant 138 

r                                         death  of  party  pending  action 138 

'                                          decree  directing  executor  to  distribute  funds 138 

granting  general  letters  of  administration 138 

or  decision  determining  validity  of  wills  and  admitting  or  refusiog  probate 138 

judgment  or  order  declaring  statute  unconstitutional 138 

mandamus  proceedings < 140 

prohibition  proceedings 140 

public  funds,  action  by  people  to  recover 139 

public  office,  judgment  or  ordor  involving  title  to 148 

second  and  subsequent  appeals 142 

unanimous  affirmance  by  appellate  division,  appeal  from 138 

8.  Judgment. 

affirmed  or  modified  jud^ent,  how  enforced 497 

certified  questions  of  appellate  division 688 

determination  of  appeal,  on 604 

enforcing  affirmed  or  modified  judgment 497 

general  verdict  entered  on  special  verdict,  appeal  from  judgment  entered  on 686 

judgment  absolute  on  appeal  from  order  granting  new  trial,  when  to  be  rendered 606 

proceedings  in  court  below  to  render  judgment  effectual 606 

natureof  judgment  that  may  be  rendered 604 

non-suit,  appeal  from  judgment  entered  on 686 

remittitur 606 

reversal  or  modification,  correction  of  docket-book 498 

9.  Costs. 

amount  generally 1610 

damages  by  way  of  costs  for  delay  where  judgment  affirmed 1610 

10.  Fees. 

certificate 1662 

certified  copy  of  order,  etc 1652 

drawing  judgment 1662 

order 1662 

*                           engrossing  remittitur 1662 

entering  judgment 1662 

order 1662 

sealing  paper 1662 

ni.  Appellate  division. 

1.  When  appeal  may  be  taken. 

appellate  term,  appeal  from 627 

Buffalo  city  court,  appeal  from 628 

City  Court  of  the  City  of  New  York,  from 627 

final  judgment  of  county  court 622 

rendered  in  supremecourt * 608 

final  or  interlocutory  judgment  of  court  of  record  of  original  jurisdiction 622 

interiocutory  judgment  of  county  court 622 

municipal  court  of  city  of  New  York,  from 627 

order  made  by  inferior  court  affecting  substantial  rights  where  appeal  not  expressly 

given  by  statute 622 

2.  Judgment  and  orders  appealable. 

bill  of  exceptions,  order  settling,  etc 609 

case  on  appeal,  order  settling,  etc 609 

determining  the  action,  order 609 

interlocutory  judgment 611 

merits,  order  involving 609 

new  trial,  order  granting  or  refusing 609 

where  specific  questions  of  fact  have  been  tried  by  jury  in  actions  triable  by 

court 609 

orderby  judge  out  of  court  upon  notice 610 

orders  that  are  deemed  to  have  been  made  in  action 609 

provisional  remedy,  order  granting,  etc 609 

special  proceedings,  order  affecting  substantial  right 631 

substantial  rights.  Older  affecting 609 

unconstitutional,  order  determining  statutory  provisions 609 

M7 
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AppMla — Continued. 

III.  Appellate  division — Continued. 

3.  Taking  appeal. 

filing  printed  oaae  and  ezoeptaomi  on  appeal  from  judgment,  by  whom  order  made ....     616 

with  derk  of  appellate  diviaion  papen  on  whioh  to  be  heard 616 

filing  printed  copy  of  papers  in  office  of  derk  of  appellate  diyision,  time 

(Rules  Civ.  Pr.,  284) 

limitation  on  time  to  appeal 612 

from  final  Judgment  and  order  of  inferior  court 626 

pi4)erB  on  appcsftl,  by  whom  furnished  on  appeal (Rules  Civ.  Pr.,  234) 

filing  where  case  or  bill  or  exception  made  after  appeal  taken . 

(Rules  av.  Plr.,  234) 

briefs (Rules  Civ.  Plr..  236) 

briefs  and  points  exchanged  by  parties (Rules  Civ.  'Pr,,  236) 

derk  to  certify (Rules  CSv.  Plr.,  234) 

/ii—ni— a1  of  appeal  for  failure  to  serve (Rules  C^v.  P^.,  234) 

from  orders (Rules  Civ.  Plr.,  234) 

index  of  exhibits (Rules  Civ.  Pr.,  236) 

mdex  to  record  on  appeal (Rules  Civ.  Pr.,  236) 

opinion  of  court  bdow  or  affidavit  of  no  opinion (Rules  Civ.  Plr.,  234) 

preceding  affidavit  by  description  thereof (Rules  Civ.  Pr.,  236) 

printing  in  italics  parts  of  pleadings  to  which  motion  directed 

(Rules  Civ.  'Br,,  236) 

printing,  indexing  and  delivery (Rules  CSv.  Pr.,  236) 

printing  witness's  name  at  top  of  each  page  condoning  testimony 

(Rules  Civ.  Pr.,  236) 

service  on  adverse  party (Rules  Civ.  'Pr.,  234) 

what  constitutes (Rules  Civ.  Pr.,  234) 

when  to  be  filed (Rules  Civ.  Pr.,  234) 

statement  to  accompany (Rules  Civ.  Pr.,  234) 

perfecting  f4>peal,  necessity  for  security 614 

security,  necessity  to  perfect  appeal  from  inferior  court 626 

submitted  controversies,  by  whom  papen  furnished (Rules  Civ.  Pr.,  234) 

time  within  which  appeal  must  be  taken 612 

from  final  judgment  of  inferior  court 625 

4.  Security  and  undertakings. 

cancellationonappealtocourtof  appeal  from  judgment  of  reversal 607 

perfecting  appeal,  necessity  for  security 614 

security  as  necessary  to  perfect  appeal  from  inferior  court 626 

to  perfect  appeal,  necessity  for 614 

undertaking,  justification  of  surety 151 

5.  Stay  of  proceedings. 

appeal  as  stajring  execution  of  judgment  or  order , 614 

discharge  of  levy  on  personal  property  after  appeal 689 

inferior  court,  stay  of  proceedings  on  appeal  from  order 626 

.  power  of  appellate  division  to  grant 613 

security,  applicability  of  provisions  relating  to  security  on   appeal  to  court  of 

appeab 614 

on  granting  order 614 

required  to  stay  execution  of  judgment  on  appeal  from  inferior  court 626 

that  will  operate  as  stay  without  order 615 

where  money  judgment  stayed  for  more  than  thirty  days,  necessity  for 614 

6.  Hearing. 

calendar,  filing  papers  as  condition  to  placing  case  upon  calendar 616 

praotioe (Rules  Civ.  Pr.,  287). 

department  in  which  appeal  must  beheard 617 

inferior  court,  applicability  of  provisions  relating  to  hearing  of  appeal  in  sujaome 

court 630 

....  paperson which appealheard 616 

preferences,  decree  directing  distribution  of  funds  by  executor  or  administrator 138 

granting  general  letters  of  administration 138 

or  decision  of  surrogate  determining  validity  of  will  and  admitting  or  refusing 

probate 138 

in  action  in  which  state  officer  sole  party  plaintiff  or  defendant 138 

in  action  in  which  state  sole  party  j>laintiff  or  defendant 138 

judgment  or  order  declaring  statute  unoonstitatioaal 138 

public  funds,  action  by  people  to  recover 139 

public  office,  judgment  or  order  involving  title  to 143 

record  on  appeal,  rules  may  provide  for  omission  of  certain  matters 616 

removal  of  appeal  to  another  department  in  furtherance  of  justice 618 

on  disqualification  of  justices 618 

where  justice  before  whom  action  tried  or  who  granted  order  is  member 618 

rules  for  regulating  hearing,  power  of  each  appellate  division  to  adopt 

(Rules  Civ.  Pr.,  237) 
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Appellate  division — Cautiuued. 

7.  QuMtianareviawed. 

appeal  from  final  judgment  after  aSmuutee  by  appellate  diTuioo  ol  luteriooutory 

judgment I 

taken  sft«rrefuattl  by  appellate  divlBioD  of  new  trial I 

final  judKment.  on  appeal  ficHn I 

inferior  court,  appeals  to  appellate  divitioTi I 

order  enmting  preference  in  trial  of  cauae 

lenrie*  limited  to  mattMT*  not  pnrioiisly  disposed  of  l:w>pellate  drriaton I 

8.  Deteimination  and  judgment. 

affirmed  or  modified  judxment,  how  enforced ' 

ooiTeetiDn  of  docket-book  upon  rerenol  or  modification  of  judgment < 

enforcement  of  affirmed  or  modified  final  order  in  ipeoial  prooeedingB I 

enforcing  affinned  or  modified  judgment 

eotiy  of  judgment  pursuant  to  order i 

facta  found  by  appellate  division,  inserting  in  ordw  for  judgment 

(Rules  av.  Pr..  238) 
filiiig  of  judgment-roll  or  entry  of  order   as   sufficient  autborily  fin  prooeding  in 

court  below ( 

final  judgment  after  affinnanoe,  iriwD  may  be  rendered 

rendering 

genend  verdict  entered  after  jury  baa  found  apedal  verdict,  appeal  from  Judpnent 

entered  on i 

judgment  o(  affinnanoe  by  defiuilt  ordered  on  motion  of  respondent 

(Rulea  Civ.  Pr.,  337) 

judgment  of  reversal  by  default  not  allowed (Ruke  Civ.  Pr.,  237) 

judgment  or  order  on  appeal,  nature  of 

judgment  or  order  on  appeal  from  inferior  court,  where  entered i 

judgment-roll  on  determination (RuIm  CIv.  Pr.,  302) 

what  constitutee  after  determination  of  appeal 

judgment  that  appellate  division  may  render 

lien  of  judgment,  effect  of  failure  to  correct  doelcet  on  modification  or  reversn) 

limitation  on  amount  of  additional  alkiwanoas 1 

non-suit,  appeal  from  judgment  entered  on 

opinion  •«  part  of  appeal  papers  on  appeal  to  Murt  of  appeals,. (Rulei  Civ.  Pr.,S02) 
opinions  and  list  of  decisions,  transmisnion  on  d«y  aonounoed  to  supreme  eourt  re- 
porter   (Rules  Civ.  Pr.,  2S6) 

opinion,  delivery  to  clerk  before  decision  announced (Rules  Civ.  Pr.,  38S) 

not  to  be  ddivered  to  third  person  till  copies  and  lift  of  deci^n*  sent  to  supnaw 
court  reporter (Rules  Civ.  Pr.,  2S8) 

publication  by  reporter,  time  for (Roles  Civ.  Pr,  238) 

to  be  furnished  oounsd (Rules  Civ.  Pr.,  238) 

order  made  upon  appeal,  where  entered 

of  reversal,  duty  of  court  to  state  grounds 

tranamittiag  certified  copy  to  clerk  whcve  judgment  or  order  appealed  from  was 

enttoed 

penniHon  to  appeal  to  eourt  of  appeala 

power  to  reverse  finding  and  make  new  finding  of  facts (Rule*  Civ.  ft,,  239) 

reversal  by  appellate  division  presumed  not  to  be  on  question  of  fact,  wtiea 

necesdty  that  decisioa  show  grounds 

service  of  copy  of  final  order  with  written  notice  of  entry 

traosmismon  of  certified  copy  of  order  and  original  ease  or  papei«  on  which  appeal 

heard  to  county  clerk  where  judgment  entered 

and  papers  or  case  on  which  appeal  was  heard  to  clerk  of  surrogate's  court . 

pliers  and  case  on  which  appMt  beard  to  clerk  of  dty  oourt  of  city  of  New  York 
unanimous  decision  as  to  issue  or  party,  necessity  that  order  gbow 

9.  Costs. 

amount  generally 

on  v>plioation  for  judgment  on  vardiot  rendered  subject  to  opinion  ol  oourt. . 

on  application  for  new  trial 

irfieie  exceptions  heard  in  fint  instance 


10. 

how  constitDted 

judgment  or  orders  of  city  oourt  or  municipal  court  of  dty  of  New  York . . 

permission  to  appeal  from  determination  to  appellate  division 

11.  Spedal  proceedings. 

entry  and  entoraement  of  order  made  upon  appeal 

enforcement  of  affirmed  or  modified  final  order 

final  order,  amieal  as  bringing  up  intermediate  order 

hearing  ai^ieal 

limitation  of  time  to  appeal  tram  final  order 

order  grantirkg  or  duiying  altonative  mandamua 

prohibition 
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III.  Appellate  division — Continued. 

11.  SpecieJ  proceedinsB — Continued. 

orden  of  oourt  of  reoord  of  oiiginBl  iiirisdioiion 

supreme  court 

perfecting  appeal 

ptsctiw  on  appeal  from  order  in  specif  proceedings 

right  to  appeal  where  expressly  prescribed  by  law  that  order  eaonot  be  reviewed.  ■  ■ 

staying  execution  of  order  app^ed  from 

time  within  which  appeal  mn«t  be  taken  from  final  order 

IV.  Supreme  court  from  inforior  court, 

appeals  that  may  be  taken 

costs,  amount  generally 

diachu-ge  of  levy  ou  personal  property  after  appeal 

heari;ig,  applicability  of  provimoos  relating  to  appeals  to  vpdlate  divisioD 

judgment  or  order  on  appeal,  where  entered 

judgment-roll,  what  congtitutea 

limitation  of  time  to  appeal  from  final  judgment / 

order  of  inferior  court 

•eoiirity,  necessity  to  perfect  appeal 6S 

stay  of  execution  of  judgment,  necessity  for  seeurity 

order,  power  of  court  to  direct 

time  within  which  appeal  must  be  taken  from  final  jndgment 

V.  Appellate  term. 

judgment  or  order  on  appeal,  nature  of 

VI.  City  court  of  Buffalo,  from. 

appeals  from,  where  beard 

judgment  or  order  on  appeal,  where  entered 

VII.  a^  court  of  dty  of  New  York,  from. 

appeal  to  appellate  diviaioo 

discharge  of  levy  on  persons]  property  after  ^>pe«l 

judgment  or  order  on  qipeal,  where  entered 

VIII.  Municipal  court  of  dty  of  New  York. 

appeal  to  appellate  divirion 

I.  In  geueraL 

attorney  general  in  action  agunst  state 

authority  ri  attorney  to  appear  tor  non-reeident  defendant  in  real  property  ac^n,  eieeu 

tion.  filing  and  service (Rules  dv.  Pr.,  Gf 

by  attorney 

default,  actions  in  whieb  plaintiff  must  apply  to  oourt  tor  judgment  on 

fees  of  county  clerks  of  greater  New  York  for  i—iiing  certificate  of  appearance 

guardian  ad  litem  for  non-reddent  or  abeentee  infant,  time  witiun  which  to  appear 

infant,  necCBsity  for  appearing  by  guardian  ad  litem 

judgment  on  default  in  appearance,  proof  required  lor  entry 

motions  on  default  in  appearance,  to  whom  made 

new  parties  set  up  in  counterclaim,  appearance  by 

DOtioe  of,  time  in  which  must  be  served 

person,  right  to  appear  in 

where  party  has  attorney  in  action 

refoenoe  to  attorney  In  statute  or  rule  aa  including  patty  ptoaeouting  or  defending  ii 

II.  Defendant. 

by  notice  of  appearance,  right  to  copy  of  complaint 

how  made 

notice  of 

motion  raising  objection  to  complaint  in  point  of  law  a« 

service  of  copy  of  answer  as 

demand  for  copy  of  complaint  with  notice  of  appearance  .1 

voluntary  general  appearance  aa  equivalent  to  personal  service  of  summons 

AppeUsDt. 

ooata,  when  entitled  to  on  appeal  from  final  judgment 

defined 

^ipellat*  divtaioD.    See  Uao  Appeals. 

appellate  term,  how  constituted 

oertioraii  to  review  determination,  granting  order 

hearing  on  return 
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[,  books  to  be  kept  by ...  (Rules  Civ.  Pr..  7) 

ptioDB,  power  to  bear  ia  fiist  instaaae 650 

[  papers  with  clerk <Rule«  Civ.  Pr.,  15) 

nctioD.  power  to  grant  pendios  appeal  to  appellate  divioioD  or  oourt  of  appeaU  from  order 

or  judBment  denyioit  or  vacBtmg  injunotioD S80 

ince  of  writ  of  habeas  corpus  or  certiorari  to  inquire  into  deteatioa 1232 

damuft  sraoting  order 1318 

trial  of  iBsue  of  Uw 1335 

ioD  tor  judEment  upon  verdict  subject  to  opintOD  of  oourt .....    ..,•..... 495 

trial,  judgment  on  denial  on  motion  in  first  instance  before 499 

motion  after  interlocutoiV  judgment  after  trial  by  oourt  or  referee 551 

ions,  copies  not  to  be  delivered  to  third  person  until  transmitted  to  Supreme  Court 

reporter. (Rulea  Civ.  Pr.,  238) 

delivery  to  clerk  before  announcing  decisions (Rules  Civ.  Pr..  238) 

duty  of  cterk  to  transmit  opinions  and  list  of  dedsions  on  day  announced  to  supreme 

oourt  reporter (Rules  Civ.  Pr.,  238) 

of  appellate  division  as  part  of  appeal  papers (Ruka  Civ.  Pr.,  202) 

publioatioo  of  opinionB  by  supreme  court  reporter,  time (Rulea  Civ.  Pr.,  238) 

to  be  furnished  counsel (Ruka  Civ.  Pr..  238) 

r  applied  for  without  notice  and  refused  below,  poww  to  grant 66 

rs,  vacating  or  modifying  ei  parte 132 

ibition,  when  may  Brant  alternative  order .    1344 

isional  remedy  vplied  for  without  notice  and  refused  below,  power  to  grant 66 

ival  of  appeal  from  one  department  to  another 618 

1,  power  to  make (Rules  Civ.  Pr.,  2) 

regulating  calendar  practice,  etc.,  power  to  make (Rules  Civ.  Pr.,  237) 

aisaion  of  controversy  upon  agreed  facts 546-548 

miisHton  by  depoaitoiy  of  statement  of  court  funds (Rules  Civ.  Pr.,  34) 

ting  or  modifying  ex  parte  order 132 

teTwm. 

ption,  power  to  hear  in  first  instance 550 

trial,  motion  after  interlocutory  judgment  after  trial  by  court  or  referee 55 1 

Judgment  on  denial  on  motion  in  first  instance 499 


attached  property 921 

filing  appraisal  of  attached  property 921 

vessels  attached 928,  929 

foreign  vessels 934 


appointment  of  new  sppraiser 81 

coats  upon  reference  to  appoint  appraiser 143S 

reference  on  application  to  appoint 80 

removal  by  court. . , 81 

don. 

I  general. 

appeal . 1464 

oontroversiea  that  may  be  arbitrated lUH 

effect  of  statute  OD  tight  of  action  in  affirmance,  disaffirmance  or  tor  modification  ot  sub- 
mission    1469 

submission  made  otherwise  than  prescribed 1469 

fees 1454 

limitation  on  controversiea  that  may  be  arbitrated 1448 

objection  to  incapacity  of  party,  when  party  capable  of  entering  may  not  make .   1448 

appUoation  of  certain  sections  of  Code  of  Civil  Procedure. (Arbitration  L.,  {  8) 

apidicatioa  under  Arbitiktion  Law  to  be  heard  as  motion (Arbitration  L.,  %  6) 

default,  remedy  in  case  of (Arbitration  L.,  {  3) 

stay  ol  prooeedings  brought  in  violation  of  arbitration  agreement  or  submisdon. 

(Arbitration  L.,  S  6) 
validity  of  arbitration  agreementA (Arbitration  L.,  i  2) 


additional  arbitrator  or  umpire,  appointment 1450 

form  and  contents  and  acknowledgment 1449 

judgment,  provision  as  to  entry  on  award 1448 

adjournment  generally 1451 

bejrond  time  fixed  for  award 1451 

number  of  arbitrators  that  must  meet  and  hear 1463 

oath  of  arbitratora 1452 

power  of  arbitrators  generally 1453 

HI 
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;  altei  vacating  award 1457 

re  additional  arbitrator  appointed  after  commeDCemeDt 14S0 

I  pUce  of  bMriog,  appointment  and  notloe 1461 

duty  to  (it  with  origiiial  arbitrator 1450 

(  oath  of  arbitnitoiB 145S 

>r  or  umpire,  appointment  where  parties  (ail  to  name (Arbitration  L.,  |  4) 

□g  attendance  on  tailure  to  obey  nibpoena 400 

t  by  witnesses  senerally 406 

lisit^B  o(  warrant  of  comnitnieDt 406 

I  require  attendance 1453 

1,  disobedience 406 

ility  for  disobedience 406 

iner  of  service 406 

er  to  issue 406 

ishment  for  disobedience 406 

ivery  of  damages  (or  diaobedienoe 406 

1  duces  tecum,  power  to  issue ...,,. 400 

edgment  of  award 1456 

rom  order  vacating  award 1464 

ition  where  committee  appointed  of  property  or  person  of  party  afto  award  filed 

or  deUvered 1466 

re  motion  to  be  made 1450 

le  party  dies  after  award  filed  or  delivered 1406 

I  may  apply  for,  and  time  within  which  applie«lion  must  be  made I4S6 

iD  as  to  matters  not  affecting  merit 1458 

1  disbursements  on  vacating  award 1460 

party  after  award  filed  or  delivered,  proceedings  for  confirmation 1465 

'  de(ect8  that  may  be  corrected  OD  motion 1458 

expenses,  amount  of 1454 

■rhom  paid 1454 

rinon  in  award  for  payment 1454 

ard 14SS 

■  award,  validity 1468 

tion  or  oorreotion,  grounds  for 146S 

:  motion  for  confirmation,  on  whom  and  raaoner  of  serving 1460 

acate,  etc.,  exteneiou  of  time  where  party  dies  or  beeomee  incompetent 1466 

'acate.  modify  or  correct  service. 1459 

g  where  award  vacated 1457 

)roceedingB  to  enforce  on  motion  to  vacate,  ete. 14S0 

tion  of  award  by  arbitrators 1455 

bin  which  award  may  be  vacated,  modified  or  corrected 1450 

;  award,  when  motion  must  be  granted 1467 

ind«  for 1467 

;.  modifying,  or  correcting  where  committee  of  property  or  person  of  party  ap- 
pointed after  award  filed  or  delivered 1466 

ire  party  dies  after  award  Sled  or  delivered 1465 

neceeaity  that  award  be  in 1456 

rom  judgment  entered  on  award 1404 

d  diaburaements  on  entering  judgment  after  confirmation,  etc.,  of  award 1461 

uding  in  judgment 1401 

j»  which  to  be  entered 1440 

party  aft«r  award  filed  or  d^vered,  entry  of  judgment 1466 

cecdings  after  entry  of  judgment 14&S 

ig 1462 


.  reward,  arms,  etc,,  ■«  exempt  from  execution 697 

a  Executions;  Imprisonment:  Jail  I4bertiea:  ProviaioDsl  Remediee;  and  Jualiee's 

time  for  service  where  defendant  arreeted  before  answer 263 

ion,  time  of  acquiring 826 

[  application  for  order,  necessity  for , . , 815 

ce  in  trial  of  action  where  defendant  impiiaooed 138 

I  applicatioD  for  order,  how  made 810 

racate  order  or  discharge  from  arrest,  how  made 816 
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JontlnuMl. 

general — CoQtmued. 

wovery  by  defeodaiit  in  action  to  recover  property  or  mooey  embeitled  or  miMppUed 

aa  bar  to  new  action  to  Koover  same  money  or  property 8SI8 

ipplemental  pleadips  in  additioo  to  fonner  pleading,  effect  of 24S 

len  order  may  issue, 

Btions  in  whidi  defendants  may  be  arrested .\. 32S 

vntempt.  when  failure  to  comply  with  jodgiBent  would  amount  to 3S7 

Kuipe  of  lick  prisoner,  proof  on  which  new  order  granted SS2 

itrinsic  facts,  right  dependent  on ,  . .  S27 

)reign  judgment  for  same  ouse  of  action,  effect  on  right  to  order 838 

value  of  prtiqierty,  effect  on  tight  ti^  arrest  in  action  founded  on  fraud  or  decdt 82S 

raud,  allegationi  of  in  action  upon  contract  other  than  breaoh  of  promise 830 

jnds  of  state,  municipalities,  etc.,  wrongfully  obtained  or  converted 830 

>int  debtors,  action  to  charge  defendants  not  personally  summoned ...  .  .  - 1185 

abeas  corpus  or  certiorari  to  inquire  into  detention,  person  about  to  rsmovs  prisoner, .  1371 

ransferv  of  property  to  defraud  areditors 828 

surpation  of  office,  ii|^t  to  order  where  incumbent  has  received  fees 1212 

lisoner  not  subject  to  civil  arrest  while  paanng  through  oounty,  .(Ctv,  R.  L.,  f  22) 
«mptiOD  and  privilege  from  arreat, 

ppUcation  for  discharge  of  lunatic,  idiot,  or  infant  under  fourteen 830 

isoharge  as  bar  to  new  arrest  after  oesBation  of  privilege 841 

iiseharge  trf  privileged  person,  by  whom  order  made 841 

notice  of  application 841 

proof  on  which  order  made 841 

[ifant  under  fourteen  yean,  discharge  from  atieet  as  dlseretionary 830 

udge  who  may  discharge  witness  illegally  arrested 408 

iinatica  and*idio(s,  discharge  from  airest  as  discretionary 830 

lOtice  of  e^iplication  for  discharge  of  privileged  person 841 

epresentative  capacity,  persons  sued  in ^1 

rilful  injury  to  peisons,  etc.,  ri^t  to  arrest  woman  in  action  for 829 

ritnees  anested  in  violation  of  privilege,  discharge 408 

romen 829 

der. 

affidavit,  complaint  as  equivalent  on  application  for S34 

imended  complaint,  right  to  make  aprJieatioii  oa S34 

MTvie*  without  direction ' 834 

aawndinc  order  and  redtals  tiierein  to  conform  to  new  piDOf  on  itppUoation  to  vacate. .  822 

VpUoatitni,  affidavit  or  petition  on  applieatioa,  filing (Rule*  Civ.  Pt„  80) 

petition  or  affidavit,  filing (Rules  Civ.  Pr.,  80) 

vacating  order  for  failure  to  file  petition  or  affidavit (Rulca  Civ.  Pi.,  80) 

lomplaint  aa  equivalent  to  verified  affidavit  on  application  tor  ord» 684 

when  necessary  to  be  produced 833 

ontents  of  order (Rules  Civ.  Pi.,  83) 

nets  for  procuring 1S04 

nunterclaim,  granting  on 824 

nurt,  power  to  grant 8!7 

ledsion  on  amplication  for,  time.when  to  be  made 823 

lefined 814 

indotsement  by  plaintiff's  attorney  of  time  within  which  order  must  be  ezMuted S38 

izecutiiig  order  after  time  limited  by  plaintiff's  attoraoy 838 

inal  judgment,  granting  after 818 

[ranting  to  accompany  sununona 818 

when  by  court  only 827 

papers  that  must  be  delivered  to  sheriff 836 

liroof  on  application  for,  hoi*  made 810 

which  order  granted 833 

:«cital  of  grounds 821 

replevin  of  chattel  as  superseding  order  of  arrest 1112 

rules,  provision  as  to  who  may  grant 817 

iheriil  to  whom  otder  directed 838 

dgnature  of  order (Rules  Civ.  FT.,  82) 

nibmission  of  controversy,  right  to  g»uit  in  action 548 

Mpplementary  proceedings,  arrest  pending  examination 782 

vacating  or  modifying  warrant 783 

when  warrant  may  be  issued  instead  of  order 781 

time  for  rendition  of  decision  on  motion  for  or  to  vacate  or  modify 823 

order  may  be  granted 818 

within  which  to  be  exeouted.  lii^t  of  plaintiff's  attorney  to  fix 838 

to  whom  order  directed 838 

who  may  grant 817 

lourity  and  undertaking. 

cases  in  which  undertaking  not  required 837 

MSts.  undertaking  to  cover 835 

g  with  undertakiDg  where  order  can  be  granted  only  by  court 830 
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V.  Seciirity  and  undertaking — Continued. 

fonn  and  contents  of  undertaking 835 

where  order  of  arrest  can  be  granted  only  by  court 836 

increase,  time  within  which  application  to  be  made (Rules  Civ.  Pr.,  83) 

.                              liability  of  municipal  corporation  where  security  dispensed  with 820 

^.                           municipal  corporation,  liability  for  damages  where  security  dispensed  with 820 

officer  in  behalf  of  people  or  domestic  municipal  corporation,  necessity  for 162 

/                            removal  of  action  from  one  court  to  another,  efifect 95 

security  generally 819 

state,  necessity  in  action  by 162 

time  for  making  application  to  increase  security 842 

to  whom  application  made  to  increase  security 844 

undertaking  generally 819 

where  new  order  granted  after  escape  of  prisoner 832 

VI.  Vacating  or  modifjring  order. 

amendment  of  complaint  to  sustain  order 843 

amending  order  and  recitals  therein  to  conform  to  new  proof  on  application  to  vacate.  .     822 
application  to  vacate,  reduce  bail  or  increase  security,  together  or  in  alternative 

(Rules  Civ.  Pr.,  83) 

failure  to  file  petition  and  affidavit (Rules  Civ.  Pr.,  80) 

insufficiency  of  complaint,  on  ground  of 843 

matter  in  avoidance,  right  of  plaintiff  to  show  where  defendant  relies  on  discharge  in 

bankruptcy  or  insolvency  proceedings , 845 

new  proof  by  opposing  party,  where  application  upon  notice,  as  disoretionaiy  with 

judge  or  court 822 

in  opposition,  when  may  be  offered 844 

on  application  to  vacate,. limitation  of  use * 845 

papers  and  proof  upon  which  application  heard 844 

on  which  to  be  heard  where  made  without  notice 822 

proof  on  application,  how  made 816 

supplemental  pleading  in  addition  to  former  pleading,  effect  on  right  to  vacate  or 

modify 245 

time  for  making  application  to  reduce  bail  or  increase  security 842 

to  vacate 842 

to  yacate  on  ground  that  allegations  essential  to  arrest  not  stated 

(Rules  Civ.  Pr.,  83) 
to  vacate  on  ground  that  complaint  fails  to  set  forth  cause  of  action  in  ^^ch  arrest 

authorised (Rules  Civ.  Ft,,  83) 

where  order  can  be  granted  only  by  court (Rules  Civ.  Pr.,  83) 

time  within  which  defendants  may  i^ply (Rules  Civ.  Pr.,  83) 

time  for  rendition  of  decision  or  motion  for 823 

.    to  whom  application  made 131,  844 

VII.  -Executing  order. 

•    arresting  defendant  after  expiration  of  time  limited  by  plaintiff's  attorney 838 

fees  of  sheriff  genendly 1558 

in  counties  of  greater  New  York 1558 

filing  copy  of  order  of  arrest  where  order  not  executed  as  to  all  of  defendants 864 

papers  after  arrest 864 

final  judgment,  order  of  SArest  that  may  be  served  after 839 

limiting  time  for  execution,  right  of  plaintiff's  attorney 838 

manner  of 840 

papers  that  must  be  delivered  to  defendant  by  sheriff 839 

to  sheriff 839 

papers  that  must  be  filed  after  arrest 864 

service  before  or  after  final  judgment  where  granted  on  extrinsic  facts 827 

where  order  granted  upon  extrinsic  facts 827 

supplementary  proceedings,  service  of  warrant 799 

time  within  which  papers  must  be  filed  after  arrest 864 

VIII.  Custody  of  prisoner. 

duty  of  sheriff  to  keep  in  custody 840 

exoneration  of  bail,  after 866 

custody  on  voluntary  surrender 868 

care  and  support  of  civil  prisoner (Prison  L.,  §  24) 

confinement  of  dvil  prisoner (Prison  L.,  §  361) 

duty  of  sheriff  to  keep  prisoner  arrested  under  federal  process (Prison  L.,  f  22) 

term  of  imprisonment  of  civil  prisoner (Civ.  R.  L.,   f  72) 

term  of  imprisonment  within  jail  liberties (Civ.  R.  L.,  f  72) 

transporting  prisoner  through  one  or  more  counties (Prison  L.,  f  23) 

IX.  Discharge  from  arrest.    See  also  this  title  Exemption  and  Privilege  from  Arrest. 

delay  in  entering  judgment,  issuing  execution  or  prosecuting  action 846 

privileged  person 841 

proof  on  application,  how  made 816 

prisoner  not  be  rearrested  after  discharge (Civ^  R.  L.,  §  72) 


INDEX  TO  CIVIL  PRACTICE  ACT— Rbvbbekgbs  abb  to  Sbchonb 
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X.  Proceedings  after  judgment. 

execution  against  person  alter  arrest 764 

final  judgment,  order  of  arrest  that  may  be  served  after 839 

XI.  Bail. 

acceptance,  what  amoimts  to 851 

allowance 856 

amount,  proof  of  facts  from  which  amount  may  be  determined (Rules  Civ.  Pr.,  81) 

application  of  deposit  in  lieu  of  bail  on  attachment  against  person 856 

made  in  lieu  of  bail  or  undertaking 859 

approval  of  undertakings,  necessity  for 850 

certificate  of  payment  of  money  into  court,  giving  and  disposition  of 857 

of  deposit  of  money  in  lieu 856 

contents  of  undertaking 849 

deposit  in  lieu  of  bail  or  undertaking,  application  where  not  refunded 859 

in  Ueu  of  baU 847 

of  money  in  lieu  of  bail 856 

direction  by  defendant  to  pay  deposit  to  third  person  if  entitled  to  refund 860 

discharge  on  giving  bail 847 

election  to  give  bail  or  bond  for  jail  liberties 848 

examination,  describing  and  attaching  to  undertaking 850 

of  persons  ofiFered  as  bail 850 

filing  copy  of  order  of  arrest  where  order  not  executed  as  to  all  of  defendants 864 

papers  where  bail  given 864 

undertaking  and  examination 855 

indorsing  allowance  on  imdertaking 855 

justification,  liability  to  sheriff  for  failure 863 

adjournment  of  examination 854 

by  two  bail  severally  in  sums  less  than  specified  in  order 853 

manner  of 854 

notice  on  rejecting  by  plaintiff 852 

necessity  for  affidavit  of 850 

reducing  examination  to  writing 854 

liability  of  bail  for  failure  to  justify 863 

new  bail  on  rejectment  by  plaintiff 852 

notice  of  justification  on  rejecting  by  plaintiff 852 

opportunity  to  procure  bail,  right  to 847 

piH;>erB  that  must  be  filed  after  arrest 864 

payment  of  money  deposited  in  lieu  of  bail  into  court  by  sheriff 857 

on  direction  of  defendant  to  third  person 860 

prosecution  of  sheriff's  official  bond  where  execution  returned  unsatisfied  on  judgment 

on  liability  as  bail 862 

proof  of  facts  from  which  amount  of  bail  may  be  determined (Rules  Civ.  Pr.,  81) 

reducing  bail,  time  within  which  application  may  be  made (Rules  Civ.  Pr.,  83) 

reduction  of  amount,  to  whom  application  made 844 

time  for  "**^*""g  application 842 

refunding  money  deposited  in  lieu  of  ball  or  undertaking 859 

where  bail  subsequentiy  given 858 

rejection  of  bail,  notice  of 851 

light  to  give  bail  or  make  deposit  at  any  hour  of  day  or  night 847 

service  of  papers  on  plaintiff's  attorney 851 

sheriff,  discharge  of  liability  as  bail 861 

duty  of  sheriff  to  pay  into  court  money  deposited  in  lieu  of  undertaking  or  bail 857 

liability  as  bail  on  failure  to  pay  money  deposited  into  court 861 

liability  for  failure  to  pay  deposit  into  court 857 

when  liable  as  bail 861 

sheriff's  bond,  prosecution  on  return  of  execution  unsatisfied  on  judgment  on  liability  as 

bail 862 

substituting  bail  for  deposit 858 

time  for  making  application  to  reduce  bail 842 

time  within  which  money  deposited  in  lieu  of  bail  must  be  paid  into  court 857 

papers  must  be  filed  after  arrest 864 

when  defendant  may  give  bail  or  make  deposit 847 

within  which  defendant  must  serve  notice  of  justification 852 

within  which  plipers  must  be  delivered  to  plaintiff's  attorney 851 

within  which  plaintiff's  attorney  must  be  reject  bail 851 

undertaking,  contents 849 

for  new  bail 852 

United  States  bonds,  unregistered,  as  equivalent  to  cash 157 

XII.  Charging  and  discharging  bail. 
1.  In  general. 

aneet  and  surrender  by  third  person,  authority 867 

of  defendant  by  one  or  more  of  bail 867 

arrestof  defendant  by  bail  for  purpose  of  surrender 867 


:  TO  CIVIL  PRACTICE  ACT- 

)d. 

i  dischargiiig  bail — Coatmued. 

at«ofBun«iKler,dutyof  ahenStoE>TeonTohiiitMryniReiider 808 

be  giveo  by  aheriff  an  nurmider 806 

y  of  defendant  on  voluntary  suirender 868 

HBon  surrendered  in  exoneration 800 

ion  where  dsfeDdBntarreated,  duty  of  thmffM  to  enlorolnK 872 

ion  of  time  to  siureDder  defendant 876 

aa  bail,  rights  and  liabilities 809 

ler,  arrest  of  defendant  by  bail  fol  purpose  of 807 

der  of  defendant,  how  made 806 

I  removal  of  action  t«  supreme  court 95 

whom  made 806 

mdant'a  voluntary  lumndar 805 

render  of  defendant 805 

intary  surrender,  manner  of ; 80S 

>f  original  defendant  as 875 

rge  of  defendant  as 875 

thiit  wfll  eionentU  bail 876 

ion  of  time  to  sumnda  defendant 875 

rder  and  papen  used  on  application  for 806 

inment  of  defendant  on  criminal  charge,  reliel  of  bail 874 

tire«ting  exoneration  of  bail,  when  and  by  whom  made 806 

r  exoneration  on  voluntary  murender 808 

Ji,  right  to  surrender  defendant  in  exoneration  of  bail  in  action  of 800 

ler  of  defendant  In  exoneration  of  bail 806 

ithin  extended  time,  effect  of 875 

ier  to  sheriff 876 

vhere  bail  exonerated  after  commenoement  of  aotioD 876 

unat  bail- 
as  only  remedy  for  failure  to  comply  with  undertaking 870 

ty  for  return  of  execution  against  person  unsatisfied  before  commenoameDt. .  ■  .  871 

operty  unsatisfied  before  commenoemant 871 

ions  precedent  to  commencement  of  action  against  bail  on  undertaking 871 

9S  in  action  against  bail 878 

a,  when  action  may  be  brought  against  ball  for  (ailing  to  comply  with  imder- 

king 871 

aldng,  remedy  for  failure  to  o»mpIy  wiUi 870 

nay  be  brought 871 


y (Gen.  Const.  L.,S87-«) 


IT  money  only,  neoessity  that  iuiy  aswss 400 

decision  on  motion  for  nonauit  or  diteotioa  of  verdict 46S 

at  absolute  by  court  of  appeals 1507 

I  application  for  judgment  by  default  on 49< 

itrendwed  by  court 400 

tice  of  assessment  of  damages  must  be  served  on  defendant 

(RuIm  Civ.  Pr..  190) 

xaent  for  pluntiff  on  pleadings,  when  jury  may  nrninnn 400 

nent  of  assessment  out  of  proceeds 1087 

iteincourtof  appeals,  assessment  of  damagMin  lower  court 006 

■om  judgment  entered  on  general  verdict  after  assessment  of  damages S86 

■  conditionally  in  action  (or  breach  of  contract,  on 176 

'  of  referee  to  make , 400 

ult  of  defendant 1128 

int«'  Estate;  Burrogatea'  Court  Act. 

Ivm 831 

ofsuTSty 168 

bond 1549 

ecuri^  for  ooMa  in  action  by 1623 
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Continued.  -^ 

fcuritylaroooUloKetioDby 1523  ■  \y 

■eeuritytorooat«i]iaotii>iib]rHBicnM«freo«dT«(wheadiMntionu7 1623  '-'i^t 

Botiontofecorerohattel 1091  .-« 

orao«taiiiM)lionby  official  anifiiM,  when  diMmtk>UHy W"  ■  '' 

ionoriomdeTupaTtytiiutionbroTagBiiittaMicnor, 


dpiWDt  of  uvgbQMat  of  JQclffneat .  > 

jOity  of  tranif eree  of  acdon 

i«I  of  tnntfome  of  OMiBB  of  aetjon  to  I 
•iminaotionoDaMisiMdaontraat. . . 
siedHaia,  attaobment 


<e  of  rwHignrnfint  for  benefit  of  srediton  or  apptdntnent  of  awisnaa  Bled  with  olvk  ai 

equivalent  to  aaaisninent  of 

ead,  aiigninent  of  ri|^t  to 

ion  oi  joinder  of  aadcnee  aa  par^ 

eof<iausaofaoti<Hi,liabait7forooala 

inga  and  otharloatnunentB  in  attachment  pFooeedbgi,  on  diwhaica  of  attaobmant. . . 


:  for  bonsflt  ot  ei9iiUa%. 

and  agaiairt,  preference  where  aaaisneeaole  party  plaintiO  or  defendant 138 

■oharge  of  aurety ISS 

t,  Dotioe  of  aaaicnment  or  appointment  filed  with  eoanty  elerk  aa  aquivalakt  to  a»- 

tnent  of 634 

r  oonuDunloation  with  deoedant  or  hizaatio,  admiirit^ty  ofavldeiwaby. .  347 


I  prooeei  and  papeie,  subMituted  ai 

I.  aervioe  by  pubUcation  on 

or  againat  unincorporated  aaaodation  do«a  not  abate  on  death  of  member 

(General  Awn.  L.,  f  I<) 

proceeding  acaioituninoorporatedaiaooiatioa (General  Amn.  L..     18} 

proceeding  by  unincorporated  aaaoeiation (General  Aaan.  L.,     IS) 

ndcment  againat  unincorporated  aMOciation (General  AMn.L.,     IS) 

I  on  judgment  againat  uuiiieorporatedaBaoaiatlon (General  Aaan.  L.,     15) 

n  against  joint  stock  aHodation. (General  Ajbd.  L.,     10) 

a  of  action  against  uninoorporkted  aMOcdation (Geneisl  Ann.  L.,     17) 

r  of  joint  etock  aaaooiatioD  not  available (General  Ams.  L.,     11) 

nt  action  cannot  be  brou^t  against  membera  of  unincorporated  association  till  tetntn 
:ecution  wholly  or  partially  unsattsfled  or  unerocnted (Genoal  Assn.  L.,  jlfl) 


nnamouQt 1614 

a,  deliver  or  file  paper,  on 

{Bolea  Or.  Pr.,  6) 

liedienoe  of  habeas  oorpua  or  certiorari  to  inquira  into  detention 1246 

diction,  time  of  actiulring 825 

Mofap^icationforwarTaot.neoeaatyfoi ,  815 

ion  or  affidavit,  filing (Bulea  Ov.  Pr.,  80) 

venee  in  trial  of  action  iriicM  property  of  defendant  hdd  under  attachment 138 

(onapidtostionforwanaiit.howiDade SIS 

ivin  of  proporty  aeiaed  under 1089 

ioe  of  atmunons  by  puUioation  where  wanant  levied ' 232 

monaanved  without  state,  effect  of  judgment  on  attached  proper^ '   463 

iUtnentalple«diag  in  addition  to  fonoer  pleading,  eSeet  of 245 

itiog  warrant  for  failure  to  file  petitioD  or  affidavit (Rulea  Civ  Pr.,  SO) 

'ant  defined 814 

1  warrant  granted. 

ntee,  action  against 903 

ma  in  iriiich  attachment  of  property  may  be  had 902 

ndmont  of  warrant  and  redtsla  thereiii  to  contonn  to  Bsw  proof  prodneed  on  applicft- 

tioo  to  vacate 822 

t,  power  to  grant  warrant 617 

I  retiuired  to  proouio  warrant 903 


I 
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Attachment — Contlnusd. 

II.  Wben  warrant  graDted — Continued. 
'  failure  to  eattx  order  where  warrant  subMiibed  by  Judge  as  invalidating 

(Bules  av.  ft.,  84 

falm  statement  in  writing  to  secure  credit 

filinx  papers  and  affidavits 

final  judgment,  granting  after 

foreign  corporations,  actions  against 

fraud,  removal  of  property  from  state  to  defraud  craditors 

selling  or  secreting  property  to  defraud  CTediton 

granting  at  same  time  with  order  for  injunction  or  arrest 

to  accompany  summons 

issuance  and  attestation  of  warraut 

inusnce  and  attestation (Rules  CSv.  Pr.,  W 

issuance  by  clerk (Rules  Civ.  Pr.,  St 

Joint  debtors,  aotioD  to  charge  deteadanta  not  peiBonally  summoned 

liaUlity  of  domestic  municipal  corporation  where  aecunty  diipeDBBd  with . . .  .  > 

municipal  corporation,  liabflity  where  security  dispensed  with 

non-resident,  action  against 

officer  in  behalf  of  people  or  domestic  municipal  eoipoiation,  seouiity  in  Mttoo  by 

papers  to  be  filsd,  time 

pcoof  required 

public  officer,  action  against  for  peculation 

recital  of  grouiKls 

removal  of  action  from  one  court  to  another,  effect  on  undertaldag 

.  nilee,  provisioD  as  to  who  nay  grant 

seal,  issuance  under  seal  of  court (Eulet  Civ.  Ft.,  Si 

security  aa  condition  precedent  to  gnutinc 

nature  of 

iervice  of  eununons  after  warrant  granted,  time 

Bgnature (Rules  Civ.  Pr.,  8t 

Eliowing  required ^ 

state,  security  in  action  by 

submission  of  controversy,  right  to  grant  in  action 

time  for  rendition  (rf  dedaion  on  appUoation  (or 

filing  papers  uid  affidavits 

tor  service  of  summons  after  warrant  granted 

wamnt  may  be  granted 

undertaking  as  eonditbn  precedent  to  granlint 

improper  granting  of  attachment  aa  affecting  validity 

nature  and  contents 

necessity  for  in  certain  actions  for  peculation  and  deceit 


issuing  at  same  time  to  sbmS  of  different  countiea r 

to  whom  directed 

who  may  grant 

III.  Execution  of  warraat. 

additional  allowance,  computation 

to  plaintiff  when  property  attached 

advertdsing  real  or  personal  property  for  sale,  sheriff's  fe«« 

animals,  when  to  be  sold , 

V>praisal  of  property  attached 

bonds,  levy  upon 

bookfi  of  aoeount  vouchers,  etc.,  relating  to  personal  property  attached,  seisure  of 

cauae  of  action  arising  upon  contract,  levy  upon 

certificate  of  defendant's  intereet,  duty  of  officer  of  association  or  corporation  or  pwsc 

holding  property  to  give 

in  attached  property,  examination  of  person  refusing  or  making  false 

collection  of  debts  and  things  in  aetaon  attached  by  sheriff 

connivance  to  prevent  levy  on  goods  aboard  ship  for  traneportation  beyond  state,  rig] 

to  attach , 

delivery  of  oopy  of  idbrant  and  affidavit  on  attaching  personal  property  capable  of  mai 

ual  ddivei; 

depositing  proceeds  of  sale  in  designated  trust  company 

discharge  Ol  levy  on  personal  property  after  appeal 

discontinuance  of  actions  or  epeciol  proceedings  by  sheriff  in  aid  of  warrant; 

evidence  of  debt,  levy  upon 

OS  constituting  levy  upon  debt  represented  thereby 

evidences  of  title  of  real  property  ottodied.  seisun  of ....  > 

examination  of  person  rduaing  or  making  false  certificate  of  defendant's  interest  in  a 

tached  property 

exempt  property,  levy  on  prohibited 

expiration  of  tenn  of  office  of  sheriff,  levy  thereafter 

fees,  additional  compensation  for  preserving  property . . . .' 


r 
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III.  Execution  of  warrant — Continued. 

fees,  descriptionfl  of  real  property  or  inventory  of  personal  property,  making  and  filing . .  1558 

for  advertising  property  attached 1568 

for  levying  warrant 1558 

in  counties  in  greater  New  York 1558 

in  greater  New  York  for  making  and  filing  description  of  real  property  or  inventory 

of  personal  property 1558 

of  county  clerks  of  greater  New  York  for  filing  and  recording  or  canceling  notice  of 

attachment 1557 

of  sheriff  in  New  York  county  for  poundage  where  warrant  set  aside  or  vacated. . . .  1558 

fiUng  inventory  and  appraisal 921 

goods  on  board  ship  for  transportation  beyond  state,  right  to  attach ^20 

undertaking,  by  whom  approved 920 

undertaking  required  on  attaching  goods 820 

when  may  be  attached  without  undertaking 920 

interest  and  profits  on  stock  or  bonds,  levy  upon 915 

in  estate  of  deceased  person,  how  attached 917 

levy  upon  as  levy  upon  right  of  defendant 916 

in  property  or  estate  of  deceased  person,  levy  upon 916 

in  real  property  that  may  be  attached 913 

inventory,  by  whom  made 921 

disobedience  of  order  directing  return  as  contempt 947 

enforcement  of  return 947 

joinder  of  plaintiff  with  sheriff  after  action  begun,  grounds  for  denial  of  application 945 

4eave  and  terms  of  granting 945 

keeping  property  attached,  duty  of  sheriff 940 

levy  by  sheriff  after  expiration  of  term 912 

manner  of  attaching  property  and  duties  of  sheriff  generally 912 

method  of  making  levy 917 

notice  of  attachment,  filing  where  levy  made  on  real  property . 917 

form  and  contents 917 

indexing  and  recording 917 

payment  into  cSurt  of  proceeds,  order  directing 941 

perishable  goods,  sale  of 923 

'    personal  property,  necessity  for  taking  into  possession  of  sheriff 917 

not  capable  of  manual  delivery,  manner  of  attaching 917 

proceeds  from  sale  of  animals  or  perishable  goods,  retention  by  sheriff 923 

of  property  sold  or  demand  collected,  duty  of  sheriff 940 

purchaser  of  stocks  and  bonds  levi^  on  by  sheriff,  rights  of 915 

real  property,  how  attachment  levied  on 917 

interest  in  that  may  be  attached 913 

taking  evidences  of  title 912 

return  of  inventory,  enforcement 947 

sale  of  animals  and  perishable  goods 923 

time,  place  and  notice  of  sale 923 

sale  of  attached  vessel,  domestic  or  foreign,  in  absence  of  claim 939 

perishable  property 980 

share  of  stock  in  association  or  corporation,  how  attached 917 

shares  in  association  ot  corporation,  levy  upon 915 

sheriff,  duties  in  reference  to  attaching  property 912 

sheriff's  fees  for  collecting  money  by  virtue  of  attachment 1558 

subscription  to  foreign  corporations,  attachment  of  unpaid 914 

successive  levies 912 

surplus  money  or  property,  deliveiy  or  release  to  defendant,  or  assignee  or  purchaser. . .  942 

notice  of  application  for  release  or  delivery 942 

time  within  which  chum  must  be  made  to  prevent  sale  of  domestic  or  foreign  vessel 939 

for  executing 912 

unpaid  subscription  to  foreign  corporation 914 

rV.  Vacating  or  modifying  warrant. 

amendment  of  warrant  and  recitals  therein  to  conform  to  new  proof  produced  on^applica- 

tion  to  vacate 822 

application  for  one  or  more  forms  of  relief  together  or  in  alternative 948 

to  whom  made 949 

assignment  of  undertakings  and  other  instruments  to  defendant  on  vacation  or  annull- 

ment  of  warrant 971 

canceling  notice  of  attachment,  fees  to  county  clerk 1554 

cancellation  of  notice  attaching  real  property  on  vacation  or  annuliment  of  warrant ....  972 

compelling  sheriff  to  file  warrant  with  return  of  proceedings  thereon 973 

delivery  to  defendant  of  undertakings  and  other  instruments  on  vacations  or  annuliment 

of  attachment 971 

denial  of  application  founded  on  papers  or  new  proof  as  bar  to  subsequent  application 

based  on  insufficiency  of  complaint 951 

discharge  in  bankruptcy  or  insolvency  proceedings,  right  of  plaintiff  to  show  matter  in 

avoidance 950 
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AttMhment — Contimwd. 

rV.  Vacating  or  modifying  warr«Dt — Continued. 

failure  to  file  [>etition  or  affidavit (Rules  Civ.  Pi..  80} 

filing  warrant  with  return  of  proceedings  thereon  on  vocKtion  or  fumuUmeDt 07i 

limiting  use  of  new  proof  on  application 96> 

new  proof  by  opposing  party  where  application  made  upon  notice,  ri^t  to  present ....  S£ 

by  plaintiff,  limited  to  BUstaiiiuig  ground  recited  in  warr&nt 951 

right  of  plaintiff  to  introduce  where  application  baaed  upon  proof  partly  or  wholly . .  HI 

notice  of  application  to  vacate  or  modify HI 

papers  on  which  appheatioo  to  be  founded HI 

motion  heard  where  made  without  notice 82 

proof  on  applicalioit  or  hearing,  how  made 811 

upon  which  applicatioD  founded '. HI 

restoration  of  attached  property  after  vacation  or  annullment  of  wanant 97* 

books  of  account,  etc.,  relating  to  property  attached  on  vacation  or  annullment  of 

attachment 97 

subsequent  appUcatJon  founded  on  insufficiency  of  complaint,  ^eet  of  denial  of  prior  ap- 
plication founded  on  original  papers  or  new  proof 96 

substitution  of  defendant  in  sheriff's  action  on  vacation  or  annullment  of  warrant 97! 

•applemental  pleading  in  addition  to  former  pleading,  cAect  on  right  to  vacate  or  modify  m 

time  for  rendition  of  decision  on  motion  for S2i 

when  application  to  vacate  or  modify  warrant  oi  increase  security  may  be  made ...  941 

to  whom  application  made 13 

who  may  move  to  vacate  or  modify  warrant,  or  increase  security 94 

V.  Annullment  of  warrant. 

abatement  of  action  a«  annulling 

diioontinuance  of  action  as  aimulling 

payment  of  final  judgment  in  favor  of  plaintifF  as  »"""H'"e 

rendition  of  final  judgment  in  favor  of  defendant  as  annulling 

stay  of  proceedings  after  judgment  in  favor  of  defendant  as  suspending  annulltneot. ... 

suspension  by  stay  of  proceedings 

VI.  Revival  of  warrant. 

reversal  of  judgment  in  favor  of  defendant  aa  reviving  warrant 

vacating  judgment  in  favor  of  defendant  as  reviving  warrant 1 

VII.  Discharge  of  attachment. 

application  by  ooe  or  more  of  several  defendants ,  .  95 

by  third  person,  undertaMugs,  form  and  contents 92 

for  discharge 95 

assignment  of  undertakings  and  other  instruments,  delivety  wtteo  neccwwy  to  perfect 

Utle 97 

cancellation  of  notice  attaching  real  property- 97 

claim  of  third  persons,  action  on  undertaking,  when  may  be  directed 92 

effect  of  undertaking  given  by  plaintiff  to  indemnify  sheriff  tor  retaining  posseadon  92 

or  judgment  thereon  on  right  of  defendant  in  attachment 92 

compelling  dieiiff  to  file  warrant  with  return  of  proceedings  thereon 97 

oosts,  etc.,  payment  as  condition  precedent  to  restoration  of  property  to  defendant  where 

attaduneot  discharged 97 

delivery  of  undertakings  to  defendant 97 

diwnissal  of  application  where  applicant  does  not  appear  when  notioe  given 96 

domestic  veaiel,  discharge  from  attachment  on  undertaking  by  claimant 93 

undertaking  given  by  claimant  for  release 93 

exception  to  sureties,  failure  to  make  aa  waiver  of  objections 96 

new  undertakings 06 

time  within  which  must  be  made 96 

fiUng  warrant  with  return  of  proceedings  thereca 97 

■  justiGealion  of  sureties 96 

notice  of  application  made  by  one  or  more  of  several  defendants 96 

to  plaintiff  of  application  for  discharge 95 

partnership,  discharge  on  application  of  partner SG 

personal  property,  discharge  on  application  of  third  penon 92 

proof  on  hearing,  how  made 81 

restoration  of  books  of  account,  etc.,  relating  to  attached  property 97 

restoring  property  to  defendant  where  attachment  vacated,  annulled,  or  dtaoharged ....  97 

retention  of  property  by  sheriff  till  justification  of  sureties 96 

sheriff,  responsibility  for  sufficient^  of  sureties 9fi 

stay  of  execution  of  warrant  to  eiukble  defendants  to  discharge  attachmeckt  asainst  vewsl  96 

substitution  of  defendant  in  sheriff's  action > . .  97 

sutvUes,  tvpoosibility  of  sheriff  for  sufficienigr  of 9£ 

surplus  property,  release  from  attachment M 

time  when  application  for  discharge  may  be  made 91 

undertaking  by  junior  creditor  to  prevent  release  of  foreign  vessel 96 

■  ■      -fiUng 9( 

on  application  for  discharge,  form  and  contents 9( 

of  partner 9t 

required  where  application  made  by  one  or  mwe  of  several  defendants 9E 
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loharKe  of  attachment — CoDtiaued. 

udertaloDS  required  after  final  judgmeat 063 

■ervice  with  notice  of  filing 065 

«Met,  di«charge  of  ftttadtment  on 067 

sfereacee  between  wamnta. 

etion  by  junior  and  Bheiiff  jointly  in  aid  of  attachment 966 

ctiOD*  «iiin»t  Bberiff 967 

.pplication  of  nU«  ae  to  execution 960 

ttachment  granted  and  levied  In  court  not  of  teoord  over  eseoution  or  ktlMhment  not 

levied 682 

zecution.  application  of  rule  aa  to 960 

order  of  preference  aa  againat 681 

ivy  under  junior  warrant 961 

ighl  of  junior  in  action  in  aid  by  w 

i^ta  of  third  and  other  mbaequen 

abaequent  attachment  of  foreign  ve«el 008 

ubatitution  of  junior  for  senior  in  action  in  aid 964 

udertaldnc  by  junior  to  prevent  teleaae  of  fordgn  vteael 962 

liniB  of  third  pertooa.    9ee  aloo  Sheriff's  Jury. 

.  In  general- 
affidavits  of  claimant 024 

allowance  of  sureties 926 

coats 10* 

delivery  of  property  to  claimant  on  fintUng  of  title  in  him 926 

tliscbarge  of  personal  property  from  attachment  on  application  of  claimant 927 

examination  of  mretiea  on  undertaking  given  to  eheriS  reducing  to  writiag  Knd  sub- 

BcripUoD  by  auretiea 026 

to  sheriff,  adjournment . , . , 026 

fees  of  sheriff,  jurors  and  witneases,  by  whom  parable 1041 

taxation  of 104 

filing  undertaking  and  examination  of  suretiea 036 

finding  Bgunat  claimant  as  bar  to  actioti  to  recover  property 926 

indexing  undertaking 02S 

Juror's  fees,  amount  and  by  whom  paid 1543 

jury,  finding  of  value  and  damaeea 926 

to  try  validity  of  claim  as  discretionary  with  tberiff 024 

Justification  of  suretiea  on  undertaking  to  sheriff,  before  whom  made  and  time  of 

maldng 926 

manner  of 026 

proceeding!  where  claimant  suooeeda 026 

•ervice  of  copy  of  undertaking  witii  ootioe  of  justification 025 

sheriff 'a  feee  for  notifying  jurora 1668 

time  when  claim  mky  be  made 024 

biol  of  claim 108.  924 

undertaking  required  for  detention  of  property  afttt  title  found  in  claimant 926 

to  indemnify  sheriff  for  retention  of  gooda,  filing  after  wrvioe 026 

i.  Domeatic  veasels. 

action  by  defendant  on  undertaking  givea  for  discharge 032 

sheriff  on  undertaking  gjvea  for  diachaxse  of  attachment 032 

amount  of  recovery  by  plaintiff  in  action  on  undertakiog 033 

appointment  of  appraiaera 038 

Wpraisal,  method  and  proceedings  on 920 

return  (o  court  or  judge  and  delivery  to  sheriff 920 

defense  in  aetioa  upon  imdertaking  for  discharge  of  vnssol . . 
discharge  from  attachment  on  givin 
•ale  W  aheriff  in  absence  of  claim .  . 

time  within  which  claim  must  be  made 

to  prevent  aale , 

nttdertaking  to  be  given  by  claimant  for  diacharge  of  veasd 

I.  Foreign  vcaatls. 

tqtpraisal 

diacbarge  on  claim  of  title 

notice  of  application  tor  ^tpraiaal . .  . . : 

SMle  by  sheriff  in  abssnoe  of  dajm 

where  plaintiff  not  indemnified  or  hi*  uttdertaldog  not  diaoharged 

terms  on  which  debtor  may  claim  foreign  vsbsqI  after  judgment  vaoUed,  annulled  oi 
diacharged 

time  within  which  claim  must  be  made  to  prevent  sale 

undertaking  by  plaintiff  after  valuation  to  protect  claimant 

tions  in  aid  of  attachment. 

LCtiou  by  plaintiff  in  aid  ci  attAchmeut, 

coata  and  expenaen 

procuring  leave  to  unite  with  sheriff 
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X.  Action  in  aid  of  attachment — Continued. 

action  by  sherifif  in  aid  of  attachment,  joinder  of  plaintiff 945 

to  recover  pergonal  property 922 

to  reduce  choses  in  actions  to  possession 922 

control  by  court  as  to  conduct,  discontinuance  or  settlement 946 

costs  and  expenses  in  action  by  plaintiff 943 

discovery  in  aid  of  attachment 922 

J9inder  of  plaintiff  with  sheriff  after  actions  begun,  ground  for  denying  application 945 

leave  and  terms  on  which  granted 945 

judgment  creditor's  action  by  sheriff 922 

form  of .• 922 

junior  plaintiff  jointly  with  sheriff 965 

leave  to  plaintiff  to  unite  with  sheriff  in  bringing  suit 944 

plaintiff 943 

right  of  junior  in  action  by  senior  and  sheriff 964 

sheriff 922 

substitution  of  junior  for  senior  in  actions 964 

XI.  Proceedings  after  judgment. 

collection  of  debts  and  things  in  action 969 

concealment  of  attached  property,  liability  for 969 

enforcement  of  judgment  against  attached  property  of  non-resident  only 520 

expiration  of  office  of  sheriff  who  levied  attachment,  to  whom  execution  issued  on  final 

judgment 968 

notice  of  application  for  permission  to  sell  debts  and  other  things  in  action 969 

order  of  sale  of  attached  and  unattached  personal  property,  and  real  property 969 

prosecution  of  undertakings 969 

regaining  possession  of  attached  personal  property 969 

requisites  of  execution . 645 

sale  of  attached  property 969 

debts  and  other  things  in  action  attached 969 

satisfaction  of  judgment  from  attached  property,  manner  of 969 

XII.  Action  against  sheriff. 

application  by  officer  to  substitute  indenmitors  not  joined 703 

consent  of  indemnitors  to  be  substituted  as  defendant 700 

effect  of  order  substituting  indemnitors 704 

indemnitors,  notice  by  sheriff  to  fix  liability 705 

new  action  on  discontinuance  or  dinmiBsal  of  complaint 704 

notice  by  sheriff  of  commencement  of  actions  to  fix  liability  of  indemnitors 705 

of  application  for  substitution  of  indemnitors  as  defendants 700 

severance  of  action  and  substitution  of  indemnitors  when  indemnity  relates  to  part  of 

property 702 

striking  out  name  of  officer  as  defendant  where  joined  with  all  indemnitors 703 

substituting  indemnitors  as  defendant,  terms  on  granting  order 701 

substitution  of  indemnitors  as  defendants 699 

to  part  of  property  after  severance  of  action 702 

terms  on  granting  orders  substituting  indemnitors 701 

Attorney  General. 

I.  Powers  and  duties. 

action  against  people  of  state,  power  to  appear  in  behalf  of 225 

appeal  from  final  order  discharging  prisoner  in  habeas  corpus  or  certiorari 1271 

habeas  corpus  to  inquire  into  detention,  fees  or  undertakings  to  complete  service  where 

application  made  by 1243 

habeas  corpus  or  certiorari  to  inquire  into  cause  of  detention,  applications  by 1233 

penalty  or  forfeiture,  duty  to  bring  action  to  recoVer 1178 

II.  Service  of  papers  on. 

summons  in  action  against  state 221 

III.  Actions  by. 

1.  In  general 

consolidation  of  actions  on  same  mortgage  or  other  contract  against  several  defend- 
ants    1205 

corporate  right,  unlawful  exercise  thereof 1217 

costs  in  actions  against  corporations  or  usurpers  of  franchise,  collection 1220 

final  judgment  in  actions  for  usurping  office  or  franchise 1216, 1216 

foreign  corporation  exercising  rights,  etc.  unlawfully 1217 

forfeiture  of  personal  property  for  treason,  action  to  recover 1183 

governor,  direction  in  writing  by  to  commence  action  to  recover  public  funds 1229 

injunction  in  action  for  unlawfiil  exercise  of  corporate  rights 1218 

joinder  of  several  causes  of  action  on  contract  against  same  defendant 1204 

jury  trial  of  right  in  action  against  usurpers  of  corporate  franchise 1220 

for  unlawful  exercise  of  corporate  rights 1221 

limitation  of  actions  for  penalty  or  forfeiture  where  common  informer  faik  to  prose- 
cute within  one  year 52 

nature  of  proceedings  in  actions  brought  in  behalf  of  people 1206 
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I.  Actionf  by— Continued,  ' 

1.  In  general — Continued. 

penalty  or  forfeiture,  action  to  recovei 1178 

persons  acting  BacoiporKtIonvrlUioutb«ingiDC«lporat«d 1277 

puUic  fund*,  when  action  to  recover  must  be  brought. 1229 

leferenoe  in  action  to  disaolve  oorporation 466 

relator,  joinder  aa  party  plaintiff  in  action 1203 

neoeeULiy  allegatioDH  Id  complaint 1203 

aeourity  forcoete 155 

title  to  office 1209 

treaaan.  action  to  recover  proper^  forfeited 1183 

veriGoalion  of  pleadings (Rules  Civ.  Pr.,  99) 

ooata  to  relator  in  action  Intni^t  by  attorney  general (Biec.  L.,  J  69) 

vaKdating  appesranoe  o(  attamey  Beneml  in  action  to  foreclose  mortgage 

(Exec.  L.,   S6».«) 

2.  Unlawful  exercise  of  corporate  rights  and  f  ratichise. 

oidlectioD  of  coats 1220 

final  judgment  in  action 1218 

reetnuning  defendant 121S 

immunity  of  witness  in  ac^on  for 1219 

temporary  injunction  in  action 1218 

S.  Uturpation  of  office. 

arrest  of  incumbent 1212 

assumption  of  office  by  peraoQ  entitled 1213 

damages  to  person  rigjitfully  entitled  to  office. 1214 

delivery  of  books  and  papers  to  person  found  entitled 1213 

docketing  judgment  for  Gne  and  eieoution  thereon 1216 

final  judgment  in  actions  for  usurping  office  or  franchise 1216, 1216 

fine 1216 

judgment  where  rightful  occupant  named  in  proceedings 1211 

proceedings  in  action  for  when  complaint  names  rightful  incumbent 1211 

right  (rf  attorney  general  to  state  name  of  netful  occupant 1211 

usurper  of  office  or  franchise,  action  against 1203 

onwji. 

I.  Qdalificationa  and  admission- 

certificate  of  character  from  committee,  neceati^  for (Rules  Civ.  Pr.,  1} 

ebaiBcter  committee,  appointment (Rule*  Civ.  Pr.,  I) 

reference,  of  application  for  admission  to (Rules  Civ,  Pr.,  1) 

citiaen  of  the  United  States,  neonaty  that  applicant  be (Rules  Civ.  Pr.,  1) 

clerk  of  appellate  diviidon,  duty  to  file  papers  in  office (Rules  Civ.  Pr.,  1) 

duty  of  clerk  of  appellate  division  to  transmit  names  of  attorneys  admitted,  refused  ad- 
mission, etc.,  to  clerk  of  other  appellate  divisions  and  to  clerk  of  Court  of  Appeals 

(Rules  Civ.  Pr.,  7) 

entering  names  in  books  kept  by  clerk  of  appellate  division (Rules  Civ.  Pr.,  7) 

entry  of  namee  of  atloraeys  refused  admissioD,  disbarred,  disciplined  or  censured. 

(Rules  Civ.  Pr.,  7) 

loyalty    teet (Rules  Civ.  Pr..  1) 

proof  required  to  be  presented  to  appellate  division (Rules  Civ.  Pr.,  1) 

reoswal  of  appbcation  for  admission  before  another  appellate  divisbn 

(Rules  Civ.  Pr„  1) 

residence,   period   of (Rules  Civ.  Pt.,  I) 

statement  of  applicant's  experience  to  character  committee (Rules  Civ.  Pr.,  1) 

II.  Suspension  and  removal. 

proceedings  thereafter  in  action  in  which  he  appeared 240 

II.  When  disqualified  to  act- 
referee,  where  partner  attorney  in  action. (Rules  Civ.  Pr.,  172) 

V.  Professional  dutiee  and  conduct. 

arrest  in  action  for  malpractice 826 

torecovernoney  or  property  embessled  or  fraudulently  miaapi^ied H26 

contempt  for  failure  to  pay  costs  of  motion  striking  out  scandalous  matter 1488 

deposition,  right  to  take  testimony  before  attorney 301 

guardisji  ad  litem  and  special  guardian,  duty  to  act  as (Rules  Civ.  Pr.,  40) 

liability  for  costs  for  pleading  scandalous  matter 143S 

limitation  of  action  to  recover  property  held  in  fiduciary  capacity,  commencement  of 

period 15 

referee,  when  to  bo  appointed  sole (Rules  Civ.  Pr.,  172) 

V.  Appearance  and  authori^. 

a{>pointment  of  new  attorney  after  death;  removal  or  suspension  of  original  attorney 240 

assignment  to  defend  action  foipoor  person 198 

prosecute  action  for  poor  person 196 

civil  actioA,  in 236 
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V.  Appearance  and  authority — Continued. 

death,  proeeediuxa  on 240 

diBability,  piooeedingB  on 240 

hsbetw  corpus  or  cettior»ri  to  inquin  into  detentioD,  right  of  p»rti«t  to  ivpear  by  attorney    1247 

when  attorney  for  relator  deonad  attorney  foi  people 1247 

uoD-reaident  defendant  in  real  property  action,  oompdllna  attorney  to  file  authority 

(Rules  Civ.  Pr.,  66) 

execution  filing  and  tervice  of  authority  to  appear. (BuUe  Cir.  Pr.,  65) 

poor  penon  amigiiiDg  attorney  to  defend  action  against (Rulea  Civ.  Pr..  37) 

nntriirning  attoiTicy  to  proseoute  action  for (Rulea  Civ.  Pr.,  Sfl) 

removal,  proceedingjson 340 

security  for  cD«ta  by  attorney  for  plaintiff  to  relieve  hinwell  from  li^^ty 1680 

substitution  of  attorney (Rulee  Civ.  Pr.,  50) 

warrant  of  attorney,  eSeot  On  judgment  after  venUct,  rriiort  or  dedaion ,  want  of 109 

VI.  SubBoriptioD  of  process  and  plaadingB. 

copy  of  account  delivered  to  defendant  In  action  on 240 

endorsement  of  name  of  attorney. , (Rt^aa  Civ.  Pr.,  11) 

endoFBement  of  name  of  party  on  the  papers  where  he  does  not  Appear  by  the  attorney 

(BuIm  av.  Pr.,  11) 
manner  and  time  for  nusing  objection  for  fuluni  to Bul^soribe,  etc..  .(Rules  Civ.  Pr.,  12) 

notice  of  attachment B17 

papers  that  must  be  tubseribed  by  attorney (Rules  Civ.  Pr.,  11) 

pleadings  generally (Rulaa  Oiv.  Pr.,  91) 

replevin,  requisition 1096 

subscription  of  notice  of  exception  to  mretiea 1102 

verification  of  pleading (Rulea  Civ.  Pr.,  M) 

VII.  Sen-ice  of  papers  on.    See  also  Servioe  of  Process  and  Papers. 

alter  appearance 163 

VIII,  Confidential  communication. 

clerk,  disclosure  of  confidential  oonuDunicaUon  made  to  *tton>ey 868 

disclosure 363 

stenographer,  disclosure  of  confidential  eommunioation  made  to  attorney 353 

waiver  by  attorneys  by  Btipuiation 364 

of  privilege  by  client 864 

manner  of  waiving 364 

necessity  that  waiver  be  at  trial 354 

wills,  attorney  as  nibaoribing  witnew 364 

right  of  attorney  who  is  subscribing  witness  tatestifyto[»«parBtionandexacutlaD. .     354 

IX.  Frivilegvand  demptions. 

library  and  furniture 006 

surety  or  bail,  not  to  be (Rules  Civ.  Pr.,  27) 

X.  Compensation. 

costs  awarded  to  poor  person,  distribution  among  attorneys 1493 

witnesafeeafor  testifying  for  client,  right  to 1541 

Auction. 

necessity  that  execution  sale  be  made  at  putdic 801 

piin-hmo  nf  nml  prnpirty  hy  nnnini—innilf  nl-  nffinjr  TnaMng  —Ix,  »lii»n  ini«.4nin»nw Qgf 

sate  of  real  properly 980 

Authentication. 

records  and  proceedings  of  foreign  oouTt 396 

transcript  from  docket  of  justice  of  peace  of  adjoiaingetate 394 

Amrd.    See  Arbitration. 

B 
Bill.    Sec  also  Arrest. 

certiorari,  discharge  on  bail 1905 

filing  and  allowing 1264 

custody  of  prisoner  on  vpeal  in  habeas  corpus  or  oertiotari  piooeedings  pending  bail 1279 

habeas  corpus  to  inquii«  into  detention,  on  hearing 1265 

pending  appeal  in  habeas  corpus  or  certiorari 127S,  1277 

surrender  on  removal  of  atMaa  to  supreme  court 96 

United  Stales  bonds,  unregistered,  as  equivalent  to  oaah 157 

Bailment. 

right  of  bailor  to  damages  where  bailee  eojoiued 896 

BuikniptCJ. 

bttpbI.  discharge  in  banlouptcy  as  ground  for  vacating,  right  of  plaintiff  to  show  matter  in 

avoidance 846 

assignment  of  judgment,  filing  DOtioe  of  appointiiieat  and  owDtsship  as  equtvalaat 534 
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iqe  as  ground  tor  T&a>tiiig  attadunent,  riijit  of  pIuutitT  to  ibow  matter  In  avoidance. . 

tr  for  costs  by  pi»<"t"T  becoming  bankrupt  after  oommenoemetit  of  aotion 

a  action  by  trustee 


general. 

droiseibilit]'  of  testimony  of  stookhtdder  or  offieer  of  bank  as  to  perKinal  transaction  or 

communication  with  deceased  penon  or  lunalia 34T 

ixest  in  action  against  agent  or  officer  for  misapplying  oi  tor  embeiiling  funds  or  property  829 

.ttacbmant,  depoait  of  proceeds  of  sale 0U 

rectors  and  stockholdos. 

odual  of  cause  of  action  for  penally  or  forfeiture,  or  common  law  or  statutory  liability  4B 

imitation  of  action  for  penaltjr  of  forfeiture 40 

to  enforce  oommon  law  or  statutory  liability 49 

See  also  AMault  and  Battery. 
sonal  injury (Oen.  Const.  L.,  |  37-a) 

ioniw.    See  Summary  Pnioeedings  to  DiqioaBeas 

irtleulan. 

nt,  action  on 249 

utberbiU 240 

igbt  of  plaintifF  to  gire  evidence  ot  account  where  he  fails  to  fumlA  bill  of  particulars..  246 

«iifieation  of  copy  ddivered  to  defendant 246 

on  motion  where  request  tor  delivery  of  lull  has  l>een  prsviouBly  made 

(Rules  av.  Pr.,  115) 

ty  to  advcme  party,  when  may  be  ordered  generally 247 

ice.  right  to  give  aa  to  affirmative  allegation  of  which  parttoulara  have  not  been  delivered  247 

B  to  deliver,  effect  ot 247 

,  who  may  make 247 

ladon (Rules  Civ.  Pr.,  116) 

may  be  ordered  generally 247 

:iiat«i. 

wlcdged  or  approved  and  certified  bUl  or  note,  admissiUUty  in  evidence 386 

vit  ot  non-receipt  of  notice  of  protest,  effect  of 368 

erified  answer,  not  equivalent  to 368 

iment,  duty  of  holder  to  certify  defendant's  intereat 018 

f  causa  of  action  arising  upon 616 

and  eipentea  of  drawer  or  endorser,  aotion  against  prindpsl  to  recover 1501 

crclaim  based  on  demand  against  assignor,  right  of  defendant  to  judgment  for  excess  over 

plaintifTs  demand 267 

a  action  on  pmtniseory  note  or  bill  of  exchange  assigned  after  It  became  due 267 

ad  of  acceptance  or  payment,  ori^nal  protest  as  presumptive  evidence  in  eaae  notary 

lOt  available  by  reason  of  death,  eto 368 

ir  as  defendant  of  pemoDS  several^'  liable 216 

ition  of  actions,  application  ot  statuto  to  bills  and  note*  issued  as  money 6S 

HI  or  noto,  necessity  for  undrataking  where  recovery  it  had  by  state 333 

>roof  of  contents  by  parol  or  other  secondary  evidence  in  aotion  upon 338 

eoovery  on 333 

indertaking  to  indemnify  where  recovery  i«  had 333 

egotiable  instrument  or  promissory  uoto  or  Irill  of  exchange,  action  on 333 

^'s  certificate  of  protest  and  notice,  effect  as  evidence 308 

!  of  proteeti  note  or  memorandum  of  notary  as  preaumptive  evidence  in  ease  notary  sot 

.vailable  by  reason  of  death,  eto 388 

ing (Rules  Civ.  Pr.,  M) 

jtment  and  protest  of  foreign  bills,  proof 369 

n  eiecutioQ  when  attached ■ . .    969 

»tion  of  answer  by  foreign  or  domestic  conx^ration  in  action  on 262 

See  also  Committees. 

vit,  power  of  member  to  take 358 

0  acquire  information  by 358 

liment  in  action  against 904 

ran  to  review  determinatioD  generally 1284 

IS  included  in  "body  or  oflioer" 1310 

vhen  Older  to  be  diiected  against  in  oiBoial  name 1292 

mpt  of  witneaaes,  punishment - - . ,  - - 406 


□  stato  board  or  officer  perfuming  statutory  duty,  by  whom  granted. . .     879 

lamus,  mode  of  service  of  order 1321 

lerriee  of  notice  of  application  for  peremptory  ordtr 1319 
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oaUiB,  power  of  member  to  take 368 

papers  filed  with,  certified  copy,  admissibility  in  evideoce '. S62 

— : 1..  .-  bring  up  prisoner  to  testify  before  board 418 

llty  of  transcript  in  evidence 382 

IJenoe  of 406 

rviee 400 

e 408 

>cum.  power  to  issue 408 

ioK  attendance  on  disobedienoe  of  subpoena 406 

«  Eiecutions. 

lertakings  and  particular  titles. 

ISO 

luty  of  holder  to  certify  defendant's  interests 018 

and  interest  and  profile  thereon 916 

of  action  ariBins  upon 910 

llate  division,  duty  to  keep  books  in  which  to  record  bonds  or  undertakiiiga 
{Rules  av.  Pr..  7) 

person  or  property  of  incompetent. 1376 

lOneys  or  aaaete  Cor  which  sureties  are  responsible 153 

of  court  to  keep  books  in  which  to  be  entered (Rules  Civ.  Pr.,  7) 

r  derkt  of  Breater  New  York  for  filing  and  indeiins 1667 

tion  on  government  and  corporat«  negotiable  bonds 687 

:tion  from  one  court  to  anoUier,  effect 96 

tion  when  attached 969 

For  certified  copy 1568 

ond  for  jaU  liberties 1558 

ndcctakingB  generally '■  1668 

9  bonds,  unregistered,  as  equivalent  to  caah  bail 167 

f  deposited  moneys  or  assets 163 

ication  or  exemplification (Pub.  Off.  L.,  |60-a) 

ad  special  proceedings. 

tl  security,  enfoimment  of  order  for 140 

n  may  be  required 140 

if  party,  effect  of 148 

itiee.  enforcement  of  order  for 140 

in  general 148 

when  new  security  may  be  requind 149 

I,  fono  and  niffidenoy. 

Ddgment (Rules  Civ,   Pr„   26) 

s  by  party  or  surety  to  accompany (Rula  Civ.  Pr.,  25) 

I  by  court  or  judge (Rules  Civ.  Pr.,  26) 

ee  or  special  guardian  of  incompetent  on  petition  to  sell  real  property 1393 

n  by  one  surety (Rules  Civ.  Pr..  25) 

a  of  bonds  by  fidelity  or  surety  company,  maoaer  of  execution 16A 

0  file  required  bond,  vacating  proceedings  for (Rules  Civ.  Pr.,  26) 

>r  surety  company  as  equivalent  to  two  sureties 160 

th  clerk  of  court (Rules  Civ.  Pr.,  26) 

matic,  idiot  or  habitual  drunkard  in  action,  to  protect  intereatof 164 

i  several  where  two  or  more  persons  execute (Rules  dv.  Pr.,  5) 

ion  by  fidelity  or  surety  company 160 

e  and  form  (rf  bond  in  action  or  piooeeding (Rules  Civ.  Pr.,  26) 

usrdian  of  infant  on  application  to  sell  realty 1304 

ial  compliance  with  statute  or  rule 160 

fidelity  or  surety  eonpany  as  equivalent  to  two  auretie* 164 

of 161 

161 

eties (Rules  Civ.  Pr.,  27). 


ns  to  sufficiency  of , 161 

tion,  before  whom  made 151 

iptions  taken  unnecessarily  or  for  purposes  of  vexation  or  delay 151 

jre  to  justify,  effect  of 151 


rence  to  take  and  report  evidence 161 

■,a  required 161 

^ty.  when  may  be  required 140 

uretiea  justifying  in  smaller  auma 162 
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in.  Discharge  of  surety  on  bond  of  fiduciary. 

account  of  principal,  right  of  surety  to  file  on  failure  of  loinoipal 158 

accounting  by  principal,  order  for  on  filing  new  bond 158 

application  for  discharge,  to  whom  made 158 

compensation,  retiun  for  unexpired  portion  of  suretyship 158 

date  of  discharge  where  principal  files  new  bond 158 

hearing  on  accounting 158 

new  bond,  order  requiring  filing  on  hearing 158 

notice  or  application,  service  of 158 

removal  of  principal  and  order  for  accounting  on  failure  to  file  new  bond 158 

restraining  principal  from  acting  pending  hearing _ 158 

right  to  discharge  from  liability 158 

IV.  Actions. 

actions  to  recover  penalty,  necessity  for  alleging  or  proving  damage 1184 

bond  to  people  or  public  officers  for  benefit  of  party  or  other  persons  interested ....  ^ 159 

infant,  lunatic,  idiot  or  habitual  drunkard,  bond  given  to  protect  interests 154 

leave  to  persons  interested  to  sue  on  bonds  given  to  people  or  public  officer 150 

notice  of  application  by  persons  interested  to  sue  in  own  name  on  bonds  given  to  people  or 

public  officer 159 

V.  Official. 

1.  General. 

committee  or  special  guardian  of  incompetent  on  ];>etitL9n  to  sell  real  property 1393 

increasing  bonds  of  receiver  of  property 976 

receiver  of  property 976 

special  guardian  of  infant  on  application  to  sell  realty 139'f 

2.  Actions  on  official  bonds. 

action  for  default  not  affected  by  pendency (Pub.  Off. 

application  for  leave  to  sue,  ex  parte (Pub.  Off. 

assignee  of  insolvent  debtor  deemed  officer (Pub.  Off. 

collection  of  execution (Pub.  Off. 

defense  by  sureties (Pub.  Off. 

endorsement  on  execution (Pub.  Off. 

leave  to  sue  on  official  bonds  of  other  officers (Pub.  Off. 

order  granting  leave  to  sue (Pub.  Off. 

order  vacating  leave  on  notice ^. (Pub.  Off. 

proof  to  accompany  application  for  leave  to  sue (Pub.  Off. 

ratable  distribution  among  claimants (Pub.  Off. 

receivers,  assignees  and  trustees  deemed  public  officers (Pub.  Off.  L., 

successive   actions (Pub.  Off.  L., 

when  demand  necessary (Pub.  Off.  L., 

VI.  Penal  bonds. 

condition,  effect  for  purposes  of  maintaining  action 160 

damages  recoverable 160 

Books    See  also  Discovery  and  Inspection;  Subpoena. 

I.  In  general. 

attachment,  seizure  of  books  of  account  relating  to  personal  property  attached 912 

clerks  of  appellate  division,  books  to  be  kept  by (Rules  Civ.  Pr.,  7) 

derks  of  court,  books  to  be  kept  by CRules  Civ.  Pr.,  7) 

discovery  and  inspection (Rules  Civ.  Pr.,  140-142) 

exemption  from  execution 665 

restoration  on  discharge  of  attachment  of  books  relating  to  property  attached 971 

usurpation  of  office,  delivery  of  books  and  papers  to  person  found  entitled 1213 

verification  of  copy,  requisites 374 

II.  Production  of  books. 

account  book,  order  relieving  person  from  production  on  order  or  subpoena  duces  tecum. . .  411 

production  on  trial 411 

corporation,  subpoena  duces  teciun  or  order  to  produce  on  trial 413 

deposition,  production  of  books  and  papers  on  examination 296 

taken  within  state  for  use  without,  annexing  copies  of  books  and  papers  produced ....  312 

taken  within  state  for  use  without,  production  of  books 310 

affidavit  on  application  for  order  for  deposition  where  production  required 

(Rules  Civ.  Pr..  122) 

hospital,  subpoena  to  produce  books,  transcript  as  compliance  therewith 412 

inspection  on  obtaining  relief  from  production  on  subpoena  duces  tecum 411 

order  relieving  person  from  producing  book  of  account,  who  may  make 411 

to  compel  production  of  book  of  account 411 

subpoena  duces  tecum  directed  to  officer  of  corporation,  production  by  employee  or  subor- 
dinate officer  as  compliance 414 

directed  to  public  officer,  production  by  subordinate  officer  as  compliance 414 

time  of  service 411 

to  compel  production  of  book  of  accoimt 411 

M7 


( 
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III.  Foreign  corporatioiiB. 

books  as  presumptive  evidence  of  act  or  transaction 373 

copy  of  books  of  foreign  corporations,  admissibility  as  evidence 374 

notice  of  intention  to  use  copy 374 

right  to  use  copy  of  books  to  prove  own  act  or  transaction  in  its  behalf 374 

verified  copy  as  evidence  where  original  book  not  produced  at  trial 374 

Boundaries* 

arbitration  of  question  relating  to 1448 

partition,  designation  of  boundary  of  parcels  divided  and  allotted •  1028 

statement  of  boimdary  line  to  bwurveyed  in  order  for  survey 983 

Breach  of  promise. 

arrest  in  action  for 826 

attachment  in  action 902 

damages,  proof  of  matter  in  mitigation 339 

default  of  defendant  for  want  of  answer,  right  to  prove  mitigating  cireumstanoes 339 

judgment  by  default,  summons  served  without  state  or  not  personally,  right  to  take 493 

mitigation  of  damages  as  partial  defense 262 

necessity  for  pleading. 339 

Broker. 

arrest  in  action  for  funds  or  property  embezzled  or  missapplied 826 

Bronx  county. 

costs  in  action  in  supreme  court  which  might  have  been  brought  in  coimty  court  where  recoveiy 

less  than  five  himdred  dollars 1474 

fees  of  coimty  clerk  in  civil  actions ! 1556, 1657 

register  in  civil  actions 1556, 1567 

preferred  causes,  placing  on  calendar 141 

Burden  of  Proof. 

contributory  negligence  in  action  for  damages  causing  death (Dec.  Est.  L.,  (  131) 

Burying  ground. 

cancellation  of  exemption  from  execution 678 

designation  of  land  for  family  bursdng  ground  to  be  exempted  from  execution 670 

exemption  of  family  burying  ground  from  execution 670 

By-lawB. 

municipal  corporation,  proof 388 

C 

Calendar.    See  also  Preferences. 

appellate  division,  filing  papers  as  condition  to  placing  case  upon  calendar 616 

costs  for  each  term  case  on  calendar 1604 

in  court  of  appeals 1510 

on  appeal  for  each  term  ease  on  calendar 1508 

entry  of  cause  on  calendar  according  to  date  of  issue (Rules  Civ.  Plr.,  151) 

fees  of  county  clerks  in  greater  New  York  for  placing  cause  on  calendar 1557 

preferred  causes,  duty  of  clerk 141 

preparation  and  distribution  of  calendars (Rules  Civ.  Fr.,  151) 

right  of  salaried  sheriff  to  calendar  fee 1558 

sheriff's  calendar  fees .  ■. 1558 

fees,  payment  as  condition  to  placing  case  on  calendar 1558 

Carbon  copies. 

right  to  serve  copies  of  papers (Rules  Civ.  Pr.,  10) 

Carriers. 

attachment  of  goods  on  board  vessel  for  transportation  beyond  state,  right  to 920 

undertaking,  form  and  approval 920 

Case. 

amendment,  failure  to  make  within  time  limited,  effect (Rules  Civ.  Pr.,  231) 

regulations  governing (Rules  Civ.  Pr.,  230) 

time  within  which  to  be  prepared  and  served (Rules  Civ.  Pr.,  230) 

costs  for  making  and  serving  case  or  amendments 1504 

on  motion  for  new  trial  on  case 1509 

court  of  appeals,  appeal  from  judgment  on  verdict  subject  to  opinion  of  court 601 

evidence,  manner  of  stating (Rules  Civ.  Pr.,  282) 

exhibit,  certificate  of  derk  that  printed  copies  of  exhibit  are  true  copies 

(Rules  Civ.  Pr.,  232) 
when  not  to  be  ininted (Rules  Civ.  Pr.,  232) 
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■Qtinaed. 

ion  of  time  for  serving  oaoe  or  amendmeDta (Rulea  C 

to  m&ke  within  time  limited,  eSeot (Rules  C 

ritholerlc  of  Bm>eIlatftdiTistonoti  appeal 

nnted  case  and  exeeptioria  on  appeal  from  iudgmeiit,  by  whom  order  made . . . 

1  for  new  trial,  settlement  and  dsDina (Rules  C 

i£Bnd  summins  up  not  to  be  stated (Rulea  C 

ement (foilee   Ci 

Jpealability  of  Older  refuang 

, (Ruka  Ct 

nent,  fulAre  to  ^ve  ootice  within  time  limited,  effect IRulea  C 

itioeof (Rule*  O 

tecific  queatloD«  of  fact  submitted  to  jury (Rulea  C 

here  exoeptions  ordered  to  l>e  heard  in  firat  in«tance  by  qipcUate  divisloD 

(Rulea  Ci 
a  Questions,  neceaaity  for  caae  on  motion  for  new  heating  after  trial  of  sped 

lent  of  facts  in  lieu  of  teetimony (Rules  C 

anon  of  cantroversy  on  agreed  facta,  on 

Mti<m.   SeeActiona;  Aarienment;  Pleadinga. 


lation  of  exemiptioD  from  eiecutiOD 

atooD  of  family  burying  ground  to  be  exempt  from 
burying  grotind  aa  exempt  from  < 


•Me  of  director  of  census  duly  attested  aa  evideaoe « 

M  Knd  Mrttfled  oopUt. 

dtiility  of  certified  copieaof  papers  filed  with  publiooffioer 

)d  copy  of  records  and  papers,  fonn  of  certificate 

rceHifioation 

'  oounty  clerk  for  (pving  eertifieatfl 

ingfeeapaid  for  certified  copies  of  paper  in  bill  of  coata 

iSe  certificate  as  presumptive  evidence 

.certificate  as  presumptive  evidence  of  faots  stated  therein 

.  character  and  genuinenees  of  signature  of  offloer  taking  affidavit  without  ata 

t  of  liill  or  note,  effect  of  certificate  of  notaty 

county  clerk  making  certified  copy,  necessity 

>urt  or  officer  making  oertified  copy,  necead^ 

certified  copy  where  copy  ia  used  in  court 

forpaperby  custodian  BS  evidence  of  inability  to  find 

ition  that  paper  is  copy  in  lieu  of  certiScaUon 

(Pub.  Of 

L     See  also  Habeaa  Corpus, 
inquire  into  cause  of  detention. 
Id  general. 

final  judi^ent,  right  of  persons  committed  or  detained  by 

persons  entitled  to  writ 

purpose  of  writ 


United  Statca  court  or  judge,  ti^t  to  writ  where  detained  person  by  virtui 
Application. 

attorney-general  or  district  attorney  aa  applicant 

copy  of  mandate  for  detention,  when  to  be  ^reo  by  office 

courts  to  which  directed 

form  and  aignature 

issuanoe  without  aj^eation 

penalty  for  refusing  copy  of  mandate  for  detention 

petition,  contents  and  verification , 

necessary  allege tiona 

proof  where  application  made  to  officer  in  adjoining  oounty 

lasnance  of  writ. 

allowance  of  writ 

assumed  name  of  officer,  stating  where  name  unknown 

defect  and  form  not  reason  for  disobedience. 

defendant,  who  to  be  named  aa 

granting  without  delay 

habeas  oorpus,  in  lieu  of  where  offence  not  bailatde 

habeas  oorpua,  issuance  notwithstanding  oertlorari 
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Lj^To  inqtiire  into  cause  of  detention — Continued. 

3.  Issuance  of  writ — Continued. 

inunaterial  error  in  prisoner's  name  not  ground  for  disobedienoe 1240 

misnomer  of  persons  to  whom  directed  not  ground  for  disobedience 1240 

name  of  office,  designating  custodians  by  as  sufficient 1240 

penalty  for  refusa'  to  grant  writ  on  proper  petition 1235 

seal  of  court 1236 

where  allowed  by  judge  out  of  court 1236 

where  returnable  before  judge  out  of  court  or  body  other  than  court  of  record.  1236 

subscription  and  indorsement (Rules  Giv.  ^Fr.,  13) 

Bimday ,  right  to  issue  writ  on 1235 

4.  Service. 

fees,  payment  or  tender  on  service 1242 

persons  on  whom  served  deemed  person  to  whom  directed  though  wrong  name  used  1240 

service  of  writ  generally 1242 

by  affixing  to  outside  of  building  where  prisoner  detained 1242 

where  defendant  conceals  himself 1242 

where  officer  cannot  be  found 1242 

under  officer,  service  where  defendant  not  found 1242 

5.  Return. 

attachment  against  officer  for  disobedience  of  writ 1248 

commitment  for  disobedienoe  of  writ 1248 

place  of  commitment 1248 

confinement  of  officer  for  disobedience  of  writ,  nature  of 1248 

contents 1245 

disobedience  of  writ,  punishment 1248 

person  on  whom  served  to  make  return  and  obey  writ 1244 

returnable  forthwith  or  on  future  day,  right  to  make 1239 

return  where  prisoner  brought  up  on  warrant 1272 

signing  and  verif 3dng 1245 

to  whom  returnable  where  application  made  to  supreme  court  of  justioe  in  county 

where  prisoner  not  confined 1239 

when  returnable 1239 

6.  Production  of  prisoner. 

assistance  in  executing  writ  where  warrant  of  attachment  or  precept  issued 1250 

concealing  prisoner  to  avoid  writ 1270 

execution  of  warrant  to  bring  up  prisoner 1272 

misdemeanor,  concealing  prisoner  to  avoid  writ 1270 

precept  to  bring  up  prisoner  on  disobedience  to  writ 1249 

proceedings  on  warrant  to  arrest  for  unlawfully  confining 1273 

return  where  prisoner  brought  up  on  wairant 1272 

•    warrant  to  arrest  for  unlawfully  confining  prisoner  before  writ  issued 1271 

to  bring  up  prisoner  before  writ  issued 1271 

7.  BaU. 

allowing  and  fixing  bail 1264 

by  whom  bail  to  be  taken 1264 

custody  of  prisoner  pending  bail 1279 

filing  recognisance 1265 

prisoner,  appearance  before  judge  to  acknowledge  recognisance 1264 

sureties,  sufficiency 1264 

8.  Hearing. 

amendment,  rule  governing 1268 

appearance  of  parties  by  attorney 1247 

attorney  for  relator,  when  deemed  attorney  for  people 1247 

dismissing  proceedings  where  detention  lawful 1262 

final  order  defined 1268 

in  insanity  proceedings,  effect  as  evidence 1262 

habeas  corpus,  hearing  where  certiorari  issued  in  lieu  of 1261 

intermediate  orders,  rules  governing 1268 

motions,  rules  governing 1268 

power  of  court  to  inquire  into  legality  or  justice  of  mandate,  etc 1254 

remanding  prisoner  lawfully  detained 1252 

9.  Remand  and  discharge. 

bail,  discharge  on  bail  where  commitment  irregular 1255 

civil  cases,  when  prisoner  can  be  discharged 1258 

commitment  on  remand  to  another  officer,  when 1256 

discharge  on  bail 1265 

where  unlawfully  imprisoned  or  reatiained 1262 

district  attorney,  notice  before  order  for  discharge  made 1258 

enforcement  of  final  order  for  discharge 1266 

of  order  for  discharge,  manner  of 1267 

irregular  commitment,  discharge  on  bail 1255 

liability  to  prisoner  for  disobedienoe  of  final  order 1267 

notice  before  order  for  discharge  made,  to  whom  given 1258 
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I.  To  inquire  into  cause  of  datention — Continiled. 

9.  Ramand  and  discharge — Contlaued. 

pendty  (or  iltegally  re-committing  discharged  prisoner 1269 

•         rtHmprisonmant  for  ume  ouise,  when  prisoner  diseharged  taey  be 1260 

remand  of  prisoner  not  entitled  to  discharge 1256 

where  bail  not  given 1266 

service  of  certificate  showing  that  bail  has  been  given 1266 

of  final  order  for  discharge 1266 

time  tor  serving  notice  before  order  for  discharge  made 1258 

10.  Appeal. 

bail,  form  contents  and  execution  of  recogaisance 1277 

upon  appeal,  fixing 1276 

valid  for  adjourned  terms 1280 

before  b«ul  given 1274 

court  of  appeals,  admitting  prisoner  to  bail 1278 

ordere  appealable 1274 

people  from  order  discharging  prisoner 1275 

stay  of  disch&rge  of  priaoner,  appeal  by  peoi^  as 1274 

[I.  To  review. 

I.  In  general. 

additional  allowance  upon  review  of  assessment 1513 

application  of  proviidoa  to  civil  matters  only  and  oriminal  contempt 1312 

"body  or  office"  defined 1310 

dctinition  of  terms 1310 

" determination"  defined 1310 

order,  review  by  certiorari  obtained  by 1283 

purpose  of  oertiorBri  proceedings 1284 

•pedal  statutory  provisiona  excepted 1311 

•l«y  of  proceedings  on  granting  order 1295 

writ  of  certiorari  abolished 1283 

3.  When  granted. 

amendment  to  make  returnable  to  proper  county 1296 

civil  action  or  special  proceeding  in  court  of  record,  order  not  to  be  granted 1285 

court  that  may  grant  order 1287.  1290 

disability,  granting  order  after  removal 1289 

extension  of  time  for  disability  of  relator 1289 

limitation  of  time  for  order , 1288 

granting  order  afl«r  removal  of  disability 1289 

officer  after  expiration  of  term,  granting  against 1301 

time  within  which  order  must  be  granted  after  determination 1288 

S^jpeal,  right  to  issue  where  Available 1286 

final  determination  of  rights 1286 

generally 1286 

reheaiing.  where  party  or  officer  has  power  to  rehear 1286 

when  order  may  be  granted 1284 

3.  Application  for  order. 

by  whom  made 1290 

granting  or  refusing  as  discretionaiy ,1290 

notice  of  application,  when  required 1291 

petition,  necessity  for  verified 1290 

proof  in  opposition  to  application 1201 

on  which  order  granted 1290 

rulee  may  regulate  giving  notice I29I 

service  of  notice,  manner  and  time 1291 

4.  Order. 

board  or  body,  when  order  to  be  directed  against  in  ofGoial  nsjne 1292 

certified  copy  of  order,  service 1294 

court  or  judge,  service  on  clerk 1294 

enforcement  of  final  order,  filing  enrollment  before 1308 

entry  of  Older 1293 

■Bcurity  to  stay  proceedings 1295 

service  of  order,  manner  generally 1294 

manner  where  granted  without  notice 1294 

service  of  papers  on  which  granted,  where  granted  witliout  ootioe 1294 

service  on  board  or  body,  manner 1294 

Stay  of  proceedings,  order  as  staying 1295 

power  of  court  to  grant  stay  on  security 1295 

subsequent  proceedings,  rules  governing 1299 

to  whom  du^cted 1292 

transfer  of  papers  to  county  where  order  returnable 129S 

fi.  Return. 

additional  affidavits  or  proof  where  defendant  dead,  absent,  or  incompetent 1303 

affidavit  to  supplement  return  where  defendant  absent,  etc 1303 

amendment  of  order  to  make  returnable  to  proper  county 1296 
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C«rtlormii — Continued. 

II.  To  review — Continued. 
5.  Return — Continued. 

contempt  for  fuluie  to  make 129S 

contempt  for  failure  to  m&ke,  payment  of  fees  and  diBbunementa  to  jndce  or  clvk 

u  condition 1208 

defectave  retuni,  directing  fuitber  tetUTD 1398 

extention  of  time  to  make 1299 

f  ailura  of  officer  whoee  term  oT  office  has  expired  to  make  retuni,  punuttmeat 1901 

failure  to  oiake  aa  contempt 120B 

filing 1297 

further  return,  irhen  directed 1208 

how  return  made 1297 

officer  whose  term  of  office  haa  expired,  return  by 1301 

iriace  and  time  of  return 1296 


transfer  of  papen  to  county  where  order  returuat^ 1290 

6.  Hearing  and  determination. 

adjournment  to  permit  biinsins  in  third  p«nons 1302 

bringins  in  third  persons  on  hearing 1302 

costs  aa  diecretionary 1807 

awarding  in  final  order 1307 

court«  in  which  cause  heard  on  return 1300 

dead,  absent  or  incompetent  defendant,  additional  affidants  or  proof 1308 

enrollment  of  final  order,  filing  aa  authority  for  mibeequent  prooeedinei 1309 

filing  in  clerk's  office 1308 

final  order  annulling,  confirming,  or  modifying  detmnination 1306 

notice  of  hearing 1300 

papers  on  which  bearing  bad 1300 

queadona  reviewable 1804 

restitution  where  determination  annulled  or  modified 1306 

stay  of  proceedings  by  appeal  to  court  of  appeal,  eftect  on  proceetfinsi  below 1300    - 

CluUsng*.    See  Jury  and  Jurors. 

ChMnlMrUin. 

fees  of  county  clerks  of  greater  New  York  for  filing  and  entering  order  directing  chamberlain 

to  pay  out  money 1667 

certificate  ahowJng  deposit 1657 

fee*  for  investing  money  pursuant  to  direction  of  court 1661 

paying  money  out  of  court 1661 

receiving  intereat  on  inveetment  and  paying  out  fame 1S61 

receiving  money  paid  into  court 1681 

New  York  city,  transfer  of  money  paid  into  oourt  to 134 

Cli&mbon. 

power  of  court  to  make  chamber  ordera 128 

special  term  adjourned  to,  trial  of  action  on  aal«idar 438 

Cluinpartj. 

costs  in  ejectment  by  grantee  suing  in  name  of  grantor .  - .     004 

grantee  of  land  held  adversely,  right  to  sue  in  name  of  grantor  in  ejectment 004 

ChADgS.    See  Name;  Trial. 

Cb«rMit«r. 

proof  of  character  on  application  for  admission  to  bar. (Rules  Civ.  Pr.,  I) 

CbMxgp. 

exceptions  to,  necessity  that  they  be  in  writing  or  entered  on  ndnutM 446 

when  to  be  taken 448 

fees  for  obtaining  copy  of  charge,  including  in  bill  of  coats 151S 

action  to  foreclose.    See  Foreclosure. 

ChAttoU.    See  also  Replevin. 

jurisdiction  of  county  court  of  action  to  foreclose  lien 67 

to  recover 6T 

lunitation  of  action  for  recovery  of 48 

Ch«tt«lrMJ. 

action  affecting  estate,  right,  title,  lien  or  other  iutemt  in,  trial,  plaoe  of. 1S3 

foreclosure  of  mortgage  on.  plaoe  of  trial 189 


■^-W^^^^ 
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tUnal — ContinuAd.  '  :h:'-  '^ 

dgmeiit  for  moDcy,  durmtion  of  lien SIO  )U 

after  judgment  amended  to  >hoi*  true  name  of  judcaunt  debtM Sll  '  *'*' 

dsment  for  money,  nhen  lien  upon GO0 

ry  upon  after  expiration  of  lien  of  iudpnent  for  mon^ 5U 

□  of  dooketed  judgment  for  money,  period  of SID 

rMl.    Bee  kIw>;  Divoree;  Inluits;  LedtimMy;  MutlAge. 

»,  opinioQ  of  phytieitui  ftfter  exunination SU 

proof  of 8S4 

atody  and  maintenance  where  marriase  of  parents  annulled 1140 

ietminalion  of  age  upon  trial SM 

imeatead  exemption  at  tbe  deatb  of  parenta 674      ,         .^ 

^timacy  of  ohOdren  in  action  for  divorce  by  huaband 1167  ->t 

in  action  by  wife IIH  '  •  ' -S 

ptimacy  on  aunullinent  of  marriage  of  parents IISO  !,'? 

oof  of  a|«  by  peraonal  inspection 3U 

•  in  aetlon.    See  Billa  and  Notes;  Bonds;  Execution.  ':') 

ion.    See  Surrogate's  Court  Aut.  ,  :,'^ 

I.    See  alao  Municipal  Corporationa. 

T«at  in  action  to  recover  funda  wrongfully  obtained  or  «onT«rted 820                   ' 

taehment  in  action  to  recover  funds (HH 

>ard  of  health,  proof  of  acta,  ordinanoea,  resolutiona,  etc 3S8 

r-lawB,  proof ass 

ists  in  action  brought  by  people  for  benefit 14M 

ea  of  printera  for  publiidiinK  notice  in  citiee  of  the  first  and  aecond  dan ISSJ 

irisdlctian  of  county  court,  city  including  more  than  one  county 08 

iror.  realdent  or  taxpayer  as  disqualified  in  action  bf  or  against 454 

lagiatrabta,  power  to  take  oatha  and  affidavits 357 

lisappropriatlon  of  public  funda  or  apoliation,  action  by  state  to  iMOver 1322 

rdinaneea.  proof 38S 

l^ce  justice,  power  to  take  oaths  and  affidavits SS7 

roceeding  of  common  council,  proof 388 

:!^n  for  cutting  trees,  etc.,  on  lands  of (lUal  Prop.  L.,  1533) 

'eble  damages  u  action  for  cutting  trees,  etc (Reid  Prop.  L.,  f  534) 

m. 

ecessity  that  applicant  for  admission  to  bar  be  oitiian  of  Doited  States  (Rules  Civ.  Pr,  1) 

Ehv&bwUin.    See  Chambsilain. 


court  of  Nnr  Tork.   See  also  New  Yoric  City  Court  Act. 
,  Juiiadiction. 

supplementary  proceedings  on  judgment  recovered  in  municipal  court  of  dty  of  New  York    778 

court  to  which  appeal  taken , , . . 627 

daoharge  of  levy  on  personal  property  after  appeal 689 

judgment  or  order  on  appeal,  where  entered 629 

,  Costs. 

reeovmy  tmder  two  hundred  and  fifty  dollars  where  action  could  have  been  brought  in 

municipal  court  except  tor  ^ount  claimed 1474 

security  by  plaintiff  becoming  non-retideat  of  city  after  commeucement  of  action 1522 

non-iesident  of  city 1522 

several  actions  taou^t  against  persons  severally  liable  instead  of  one 1479 

See  also  Actions. 


OOQtonpt.    See  Contempt  of  Court. 

PraeUc*  Afit. 

batement  and  ooutinuance,  applicability  of   provision  where  apecial  provision  otlierwiae 

made  by  law 91 

pplication  of  provision  of  article  relating  to  defaota,  mi»tnh»  and  irregularities  to  pending 

proceedings 1569 
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CItU  PracUca  Act — Continuod. 

applicatioii  to  actions  and  prooeedinga  commenced  before  taking  effect II 

to  actiona  and  ipecial  pToceedinEB  hereniter  oommeaced 1( 

to  civil  practice  in  courts  of  record , 

to  pMid^  proeeediogs  begun  by  state  writ II 

oommencemttnt  of  action  or  special  prooeediuga  witliin  proTiaion  aa  to  applioation  of  act ....  II 

ooDStnictioa 2 

effect  of  subrtantial  te-«iiactment  of  provimoti  of  code  of  dvil  procedure. . ,  , 11 

on  existing  rights  and  liabilities,  etc 11 

on  righta  or  liabilitiea  acquired  or  incurred II 

upon  term  and  tenure  of  office II 

liberal  construction,  applicability  of  nile 

repeal  of  code  of  civil  procedure II 

rights  saved II 

title 

when  act  takes  effect 11 

ClTil  Friotica  BulM.    See  Index  to  Rules  of  Civil  PraoUce. 

CItU  rightt  Uw. 

provisions  of  section  seventy-two  superseded  by  provision  as  to  enforcement  of  judgment  in 

divorce  by  oontempt  prooeedings -  -  -  ■  11 

witness  arrested  in  violation  of  civil  ri^ts  law.  discharge 4 

Clatan  of  titlo.    See  also  Attachment;  Executions;  Replevin;  SheriS's  Jdty. 

costs  on  trial  of  title  to  property  seiied  by  sheriff 1 

fees  of  sheriff  and  jurors,  right  of  aheriS  to  demand  depont  before  notifying  jurors 

aheriff ,  jurors,  and  iritneases.  taxation  of 

witnesses,  jurors  and  sheriff,  by  whom  payable 

trial  of  claim  of  title 


CUlmi  to  Ttal  proper^;  action  to  detannliio.    See  Real  Property. 

Clercrmui. 

certified  copy  ol  marriage  certificate  as  presumptive  evidence i 

eonfesldonB,  disclosure  of < 

marriage  certificate  as  pi«sumplive  evidence '. 

Clerks  of  court.    See  also  County  Clerks;  Surrogates'  Court  Act. 
I.  In  general. 

"Clerk"  aa  meaning  clerk  of  court 

"clerk"  defined 

copy  of  paper  certified  by  aa  evidence J 

filing  patera  with (Rules  dr.  Pr.,  16) 

II.  Powers  and  duties. 

affidavit,  power  to  take 

apped.  duty  to  file  papers  on 

assesament  of  amount  due  on  entering  default  judgment  on  imiverified  complaint 4 

books  to  be  kept  by  clerks  of  appellate  division (Rulea  Civ,  Pr.,  7) 

books  to  be  k^t  by  clerks  of  court (Rules  Civ.  Pr.,  7) 

calendar,  duty  as  to  preferred  causes 

certifying  minutoi  on  removal  of  actions  from  county  court  for  trial  in  suprune  court  in 

another  county 

change  of  place  of  trial,  delivery  of  papers,  etc.,  to  clerk  where  action  to  be  tried 

comparing  and  certifying  printed  copy  of  judgmeat-roll  or  order  appealed  from II 

computation  of  additional  allowanoes '9 

interest  where  judgment  entered  by  default .' . .     1 

default  judgment,  duty  to  enter ■ 

filing  BBsesHment  and  oral  proof  taken  on  entry • 

docket-book,  correctionwherejudgment  modified  or  reversed  on  appeal ' 

entry  of  judgment  on  defendant's  offer -. 

examination  of  plaintiff  on  oath  on  entering  default  judgment  on  unverified  complMnt ....     •. 

filing  papers,  etc..  delivered  on  change  of  plaoe  of  trial 

interest,  duty  to  compute  and  include  in  judgment ', 

judgment,  duty  to  compute  interest  and  include  in  judgment 4 

entry  on  general  verdict ' 

lost  instrument,  taking  proof  on  entering  judgment  by  default  on  unverified  complaint. ...     ' 

oaths  and  affidavit,  power  to  take 

papers  on  appeal,  duty  to  file , 

reference  by  consent,  duty  to  enter  older  of  courae  where  stqnilatian  names  referee 

satisfaction  of  judgment  after  composition  by  joint  debtor,  entry  upon  docket i 
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Clerks  of  court — Continued. 

II.  Powers  and  duties — Continued. 

severance  of  action,  duty  to  enter  order  of  course  where  judgment  against  part  of  defend- 
ants severally  liable 475 

taxing  costs 1532 

transcript  of  docket,  duty  to  furnish  corrected  transcript  after  judgment  reversed  or  modi- 
fied on  appeal 498 

judgment,  duty  to  furnish 602 

III.  Compensation. 

fees  in  civil  actions,  certified  transcriptiof  docket  of  judgment 1553 

clerk  of  court  of  appeals 1552 

record  generally 1553 

comparing  and  certifying  printed  copy  of  judgment-roll  or  order  appealed  from 1553 

entering  interlocutory  judgment  or  any  other  order 1553 

final  judgment  or  order  and  filing  judgment-roll 1553 

filing  transcript  or  docketing  oir  re-dockettng  judgment 1553 

generally 1653 

trial  of  action  or  hearing  upon  merits  of  special  proceedings 1553 

Cloud  on  title.   See  Real  Property. 

Co-habit«tlon. 

annulment  of  marriage,  co-habitation  after  age  of  consent  as  defense 1133 

on  ground  of  lunacy,  co-habitation  after  restoration  to  sound  mind  as  defense 1137 

Collector  of  customs. 

reoordof  conveyance  or  mortgage  of  vessel  as  evidence 402 

Commissioners.    See  also  Depositions;  Dower;  Incompetent  Persons. 

api>ointment  of  new  oommissionerB 81 

deposition,  who  may  act  as  conmussioner  to  take  testimony 301 

removal  by  court &1 

Commissioners  of  deeds. 

power  to  take  oaths  and  affidavits 357 

Commissioners  of  land  office. 

action  to  vacate  letters  patent.    See  Lettns  Patent. 

Conunisstttns.    See  also  Guardians;  Trustees;  Surrogates'  Court  Act 

apportionment  of  commissions  among  several  trustees 1548 

receiver,  additional  commission 1547 

receivers  generally • 1647 

referee  to  sdl  real  property 1546 

trustees 1548 

Committee  of  person  and  property  of  incompetent  persons.   See  Incompetent 
Persons. 

Committees.    See  also  Boards. 

affidavit,  power  to  acquire  information  by 358 

character  committee  to  pass  on  application  for  admission  to  bar.. (Roles  Civ.  Pr.,  1) 

contempt  of  witnesses 406 

warrant  of  commitment 406 

oaths  and  affidavits,  power  to  take 358 

subpoena,  liability  for  disobedience 406 

manner  of  service 406 

power  to  issue 406 

witnesses,  compelling  attendance  on  disobedience  of  subpoena 406 

oaths,  power  of  member  of  legislative  committee  to  administer. (Leg.  L.,  (  62-a) 

subpoenas  by  legislative  committee (Leg.  L.,  $  62-a) 

Commitment.       See  also  Arrest;  Contempt;  Fines;  Witnesses,  and  other  particular  tities. 

supplementary  proceedings,  judgment-debtor  in 784 

Common  carrier.   See  Carriers. 

Common  informer.    See  also  Forfeiture;  Penalties. 

action  for  penalty  or  forfeiture 1180 

limitation  of  actions  for  penalty  or  forfeiture 52 

right  of  court  or  jury  or  referee  to  award  part  of  penalty 1182 

Common  l»«r. 

certiorari,  grantmg  order  where  certiorari  might  have  been  granted  at  common  law 1284 

dvilpracticeactaslimitingrighttomakeproof  a«)cording  to  ruleU  of  common  law 344 
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Common  law — Continued. 

foreign  state,  admiaaibility  of  reports  of  oaaes  decided  therein 301 

'  proof  in 391 

record,  document,  etc.,  right  to  prove  according  to  rules  of 344 

writ  of  habeas  corpus  at,  how  issued 1282 

Complaint.    See  also  Pleadings  and  particular  titles. 
L  In  general. 

allegations  in  verified  complaint,  form  of 276 

amendment  to  sustain  order  of  arrest » 843 

conditions  precedent,  how  pleaded (Rules  Civ.  Pr.,  92) 

contents 255 

corporation,  neoeesazy  allegation  as  to  corporate  existence  in  actions  by  and  against 

(Rules  Civ.  Pr.,  93) 

demand  for  judgment  as  controlling  relief  awarded 479 

equity  action,  demand  f  or  interiocutory  and  also  final  judgment 256 

facts  not  constituting  cause  of  action,  f aUure  to  raise  objection  before  trial  as  waiver 279 

failure  to  deny  allegations  as  admission 243 

first  pleading 254 

form  and  requisites,  incorporating  allegations  of  one  paragraph  in  another  by  reference 

(Rules  Civ.  Pr..  90) 

numbering  paragraphs  of  complaint (Rules  Civ.  Pr.,  90) 

numbering  separate  causes  of  action (Rules  Civ.  Pr.,  90) 

separate  allegations  to  be  placed  in  separate  paragraphs. (Rules  Civ.  Pr.,  90) 

stating  causes  of  action  separately (Rules  C!iv.  Pr.,  90) 

instrument  for  payment  of  money,  how  pleaded. (Rules  Civ.  Pr.,  94) 

joinder  as  defendant,  of  party  united  in  interest  with  plaintiff,  necessary  allegations 194 

judgment,  demand  for 255 

interiocutory  judgment  and  also  final  judgment  in  equity  action 266 

judgment  or  determination,  how  pleaded (Rules  Civ.  Pr.,  95) 

libel,  pleading  application  of  defamatory  matter (Rules  Civ.  Pr.,  96) 

motion  to  amend,  or  strike  out,  time  to  notice (Rules  Civ.  Pr.,  105) 

names  of  all  parties  to  action,  designating  in 255 

note,  etc.  how  pleaded  in  action  on (Rules  Civ.  Pr.,  94) 

objections  in  point  of  law  waived  by  failure  of  defendant  to  raise  by  motion  or  answer. ....     278 

to  in  point  of  law,  right  to  raise  in  answer 261 

people  made  defendant  in  action  affecting  real  property,  effect  of  failure  to  make  oeoessacy 

allegations 259 

necessaiy  allegation 259 

private  statute,  how  pleaded (Rules  Civ.  Pr.,  98) 

remedy  demanded  inappropriate  to  facts,  amendment  of  proceedings  to  give  appropriate 

relief Ill 

slander  of  woman,  necessity  for  alleging  special  damages (Rules  Civ.  Pr.,  97) 

slander,  pleading  application  of  defamatory  matter (Rules  Civ.  Pr.,  96) 

striking  out  sham,  etc.,  matter (Rules  Civ.  Pr.,  103) 

subscription (Rules  Civ.  Pr.,  91) 

sufficiency  of  complaint  in  point  of  law,  right  to  raise  in  answer 261 

trial,  designating  place  in  action  in  supreme  court 255 

verification,  action  to  charge  joint  debtor  not  personally  summoned 1186 

II.  Amendment. 

action  against  partnership  using  name  of  deceased  person  to  show  name  of  real  defendant..     223 

causes  of  action  Improperiy  united (Rules  Civ.  Pr.,  102) 

defect  of  parties  plaintiff (Rules  Civ.  Pr.,  102) 

for  delay,  effect  of 244 

indefinite,  uncertain  or  obscure  allegations (Rules  CHv.  Pr.,  102) 

misjoinder  of  parties  plaintiff (Rules  Civ.  Pr.,  102) 

of  course 244 

service  of  amended  complaint (Rules  Civ.  Pr.,  101) 

time  within  which  answer  must  be  served  to  amended  complaint. . . .  (Rules  Civ.  Pr.,  101) 

time  within  which  complaint  may  be  amended  of  course 244 

III.  Service. 

attorney  appearing  for  two  or  more  defendants,  necessity  for  serving  more  than  one  copy 

on  demand 257 

demand  by  defendant  for  copy  on  service  of  notice  of  appearance 238 

for  copy 257 

failure  to  serve  copy  on  demand,  effect  of 257 

summons,  at  time  of  serving 257 

supplemental  complaint,  extension  of  time 99 

time  within  which  copy  must  be  served  after  demand 257 

demand  for  copy  of  complaint  must  be  made 257 

lY,  Objections  to  complaint. 

how  stated 280 

necessity  that  all  objections  be  taken  either  by  motion  or  by  answering  pleadings. 281 

objections  that  may  be  stated  in  language  of  statute  without  partioulaia. 280 

must  point  out  q>ecific«lly  the  particular  defect  relied  upon 280 
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Complaint — Continued. 

IV.  Objections — Continued. 

light  to  make  motion  as  to  specified  cause  of  action  and  plead  as  to  otiiers 281 

time  within  which  notice  of  motion  raising  must  be  served 237 

waiver  of  objections  in  i>oint  of  law  by  failure  to  take  by  motion. 278 

V.  Dismissal. 

1.  In  general. 

after  dose  of  plainti£f's  evidence  or  whole  case  as  final  determination  on  merits. . . .  482 

annuUment  of  marriage,  action  by  next  friend 1146 

before  close  of  plaintifiTs  evidence  as  bar  to  new  action 482 

default  in  appearing  at  trial ^^ 

disobedience  of  order  for  discovery  or  inspection,  dismissal  for 325 

failure  to  serve  copy  of  complaint  on  demand ^  ,  257              f 

summons  on  one  or  more  of  defendant's  necessary  to  determination 180              "^ 

foreclosure  of  mortgage,  on  payment  of  instalment  due 1081 

neglect  to  proceed  against  one  or  more  defendants  severally  liable 181 

application  by  defendant  not  proceeded  against 181 

after  issues  joined (Rules  Civ.  Pr.,  156) 

as  against  defendant  not  proceeded  against 181 

in  action  against  defendant 181      « 

nonsuit,  right  of  plaintiff  to  submit  to  in  court  of  record  after  jury  retires 457 

on  judge's  minutes,  motion  for 549 

people  made  defendant  in  action  affecting  real  property,  failure  to  make  necessary 

allegations 259 

referee,  power  to  direct 469 

reference,  submission  to  on 469 

security  for  costs,  on  failure  to  give 1629 

trial,  dismissal  on  trial  for  failure  of  or  defect  in  proof,  when  denied  a' 

(Rules  Civ.  Pr..  166) 

without  prejudice  at  close  of  plaintiff's  case  or  of  whole  evidence 482 

2.  Defect  appearing  on  face. 

another  action  ending (Rules  Civ.  Pr.,  106) 

court  without  jurisdiction  of  person (Rules  Civ.  Pr.,  106) 

court  without  jurisdiction  of  subject  of  action (Rules  Civ.  Pr.,  106) 

facts  insufficient  to  constitute  cause  of  action (Rules  Civ.  Pr.,  106) 

plaintiff  without  legal  capacity  to  sue (Rules  Civ.  Pr.,  106) 

time  within  which  motion  must  be  made  for  judsaa^nt. (Rules  Civ.  Pr.,  106) 

3.  Defect  not  appearing  on  face  of  complaint . 

amendment  of  complaint (Rules  Civ.  Pr.,  108) 

another  action  pending (Rules  Civ.  Pr.,  107) 

contract  unenforceable  under  statute  of  fraud.s (Rules  Civ.  Pr.,  107) 

court  without  jurisdiction  of  person (Riiles  Civ.  Pr.,  107) 

ooiurt  without  jurisdiction  of  subject (Rules  Civ.  Pr.,  107) 

deteimination  of  motion  for  dismifwal (Rules  Civ.  Pr.,  108) 

determination  of  question  on  affidavits  and  complaint (Rules  Civ.  Pr.,  108) 

infancy  or  other  disability (Rules  Civ.  Pr.,  107) 

limitation  of  action (Rules  Civ.  Pr.,  107) 

plaintiff  wUhout  legal  capacity  to  sue (Rules  Civ.  Pr.,  107) 

i^ease (Rules  Civ.  Pr.,  107) 

res  judicata (Rulea  Civ.  Pr.,  107) 

trial  of  question  of  fact  by  jury  or  referee (Rules  Civ.  Pr.,  108) 

Compromisa. 

acceptance  of  offer  of  judgment,  when  to  be  made  and  manner  of  making 177 

admissibility  in  evidence  of  plaintiff's  unaccepted  offer  of  judgment  on  defendant's  counter- 
claim   178 

unaccepted  offer  of  judgment 177 

conmion  informer,  right  to  compromise  penalty  or  forfeiture 1 180 

costs,  when  defendant  entitied  after  offer  of  judgment 177 

defendant  not  entitied  on  counterclaim  where  plaintiff  offers  judgment 178 

plaintiff  not  entitled  after  offer  of  judgment 177 

counterclaim,  acceptance  of  plaintiffs  offer  of  judgment 178 

judgment  on  plaintiff's  offer  to  allow 178 

nature  of  judgment  plaintiff  may  offer  to  allow 178 

ri^t  of  either  party  to  enter  judgment  on  plaintiff's  offer 178 

when  plaintiff  may  offer  to  allow  judgment 178 

death  of  party  after  offer,  right  to  enter  judgment 478 

forfeitures,  right  of  common  informer  to  compromise 1 180 

judgment,  entering  on  offer  by  defendant 177 

on  plaintiff's  offer  to  allow  on  defendant's  counterclaim 178 

offer  of  judgment  by  defendant  severally  liable 177 

when  may  be  made 177 

offer  to  allow  judgment,  by  whom  acceptance  subscribed 179 

by  whom  subscribed 179 

577 
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Comproznise — Continued. 

offer  made  by  attorney,  recjuiaites 179 

requisite  of  aoceptance,  where  made  by  attorney 179 

penalty,  right  of  conmion  informer  to  compromise 1180 

Comptroller  of  state. 

ooste  awarded  against  people,  duty  to  draw  warrant  upon  treasurer  for 1494 

examination  of  books  of  bank  or  other  depository  or  public  official  relating  to  moneys  paid 
into  court (State  Finance  L.,  f  44-a) 

Computation. 

additional  allowances  to  plaintiff  in  certain  actions 1512 

Concurrent  Jurisdiction.     See  also  County  Court;  Guardians;  Incompetent  Persons;  Surrogate's 
Court  Act. 
incompetent  persons,  custody  of  person  and  care  of  property 1366 

Condemnation  law. 

I.  In  general. 

definitions (Condem.  L.,  f  2) 

power  of  court  to  make  necessary  orders (Condem.  L.,  f  26) 

proceedings  to  be  taken  as  prescribed  by  code (Condem.  L.,  f  3) 

repealing  clause (Condem.  L.,  f  27) 

short  title (Condem.  L.,  f  1) 

when  law  takes  effect (Condem.  L.,  f  29) 

II.  Petition;  hearing  and  judgment. 

acceptance  of  offer  to  purchase (Condem.  L.,  f  16) 

appearance  in  person  or  by  attorney (Condem.  L.,  f  8) 

appearance  of  infant,  lunatic,  idiot,  or  habitual  drunkard (Condem.  L.,  f  7) 

appointment  of  guardian  ad  litem  for  infant  or  incompetent (Condem.  L.,  f  7) 

appointment  of  guardian  ad  litem  for  infant  or  incompetent  for  defendant  not  personally 

served (Condem.  L.,   f  7) 

contents  of  answer (Condem.  L.,  (  9) 

of  petition (Condem.  L.,  (  4) 

decision (Condem.  L.,  (  11) 

designation  of  parties (Condem.  L.,  f  2) 

judgment (Condem.  L.,  f  13) 

mistakes,  omissions  and  irregularities (Condem.  L.,  f  12) 

correcting  or  disregarding 105 

notice  of  pendency  of  action (Condem.  L.,  (  25) 

of  presentation  of  petition (Condem.  L.,  f  5) 

practice ((bondem.  L.,  f  26) 

reference  of  issues (Condem.  L.,  f  11) 

security  to  continue  possession  of  plaintiff (Condem.  L.,  f  23) 

service  of  notices  and  papers  after  appearance (Condem.  L.,  f  8) 

of  petition  and  notice (Condem.  L.,  f  5) 

of  petition  and  notice (Condem.  L.,  (  6) 

temporary  possession  of  plaintiff  pending  proceedings (Condem.  L.,  f  24) 

trial  of  issues (0>ndem.  L.,  f  11) 

verification  of  i>etition  and  answer (Condem.  L.,  f  10) 

written  offer  to  purchase '. (Condem.  L.,  f  16) 

III.  Proceedings  before  commissioners;  award. 

additional  compensation  in  New  York  and  Kings (Condem.  L.,  f  14) 

appointment  of  commissioners (Condem.  L.,  f  13) 

benefits  not  to  be  deducted ((Dondem.  L.,  (  14) 

compensation  for  railroad  property  taken  for  public  use (Condem.  L.,  (  14) 

confirmation  of  report (0>ndem.  L.,  (  15) 

determination  of  compensation (Condem.  L.,  (  14) 

duties  and  powers (Condem.  L.,  {  14) 

fees  and  expenses  of  commissioners (Condem.  L.,  (  14) 

rehearing  on  setting  aside  report (Condem.  L.,  (  15) 

report  of  commissioners (Condem.  L.,  (  14) 

rV.  Enforcing  judgment  and  award. 

abandonment  and  discontinuance  of  proceeding (Condem.  L.,  f  18) 

collection  of  compensation  and  costs (Condem.  L.,  f  17) 

compensation  and  costs  to  be  docketed  as  judgments (Condem.  L.,  f  17) 

may  be  paid  into  court (Condem.  L.,  (  15) 

determination  of  conflicting  claims  to  compexisation (0>ndem.  L.,  (  22) 

execution  for  compensation  and  costs (Condem.  L«,  (  17) 

fiinal  order  to  be  attached  to  judgment  roll (Condem.  L.,  f  17) 

surrender  of  possession (Condem.  L.,  (  17) 

writ  of  assistance  to  enforce  delivery  of  possession (Condem.  L.,  (  17) 

V.  Appeals. 

appeal  by  plaintiff  from  judgment  for  defendant (0>ndem.  L.,  {  20) 

case  and  exceptions  on  appeal (Condem.  L.,  1 11) 
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Condemnation  law — Continued. 

V.  Appeals — Continued. 

enforcing  award  on  new  appraisal (Condem.  L.,  1 21) 

from  final  orders (Condem.  L.,  i  19) 

new  appraisal  on  appeal  is  final. '. (Condem.  L.,  §  21) 

order  for  new  appraisal  on  appeal (Condem.  L.,  §  21) 

review  of  judgment  on  appeal  from  final  order (Condem.  L.,  §  19) 

stay  on  appeal (Condem.  L.,  1 19) 

stipulation  by  defendant  not  to  disturb  plaintiff's  pOBsession (Condem.  L.,  { 19) 

VI.  Costs. 

additional   allowance  to  owners (Condem.  L.,  {  16) 

against  defendant  on  trial  of  issues (Condem.  L.,  1 16) 

of  general  or  special  guardian,  etc (CJondem.  L.,  1 16) 

on  appeal  by  plaintiff  from  judgment  for  defendant (Ck>ndem.  L.,  {  20) 

when  awarded  to  defendant (Condem.  L.,  1 13) 

when   awarded   to  owners (Condem.  L.,  1 16) 

when  compensation  does  not  exceed  $50 (Condem.  L.,  §  23) 

Conditlong. 

precedent,  how  pleaded (Rules  dv.  Pr.,  92) 

Comfeeiiont.   See  See  also  Divorce;  Judgment;  Marriage. 

annulment  of  marriage,  confession  as  sufficient  proof 1143 

clergymen,  confession  made  to,  in  professional  character,  right  to  disclose 351 

Conaenration  law. 

joinder  of  causes  of  action  for  penalties  under 258 

i 

Coosidsratlon. 

I  seal  as  presumptive  evidence  on  ezecutoiy  instrument 342 

I 

CowioHrtatton.    See  also  Severance  of  Actions. 

I                           actions  pending  in  supreme  court  and  in  another  court 97 

original  and  cross  action  brought  by  defendant  against  sucoessor  of  deceased  defendant 87 

I                          people  against  several  defendants  on  same  mortgage  or  other  contract 1205 

i                          when  action  may  be  consolidated,  generally 96 

I  Constablee.    See  also  Habeas  Corpus;  Sheriffs. 

I                           habeas  corpus  to  inquire  into  detention,  payment  of  fees  to  complete  service 124S 

undertaking  to  be  given  to  complete  service 1243 

limitationof  action  against  for  non-payment  of  money  collected  on  execution 49 

I                                  official  act  or  omission 49 

I  Constitatlon. 

I  issues  of  fact  triable  by  jury  under,  stateinent  of  issues 429 

Conatitatlonal  law. 

appealability  of  order  holding  statutory  provision  unoonstitutionaL 609 

Conatruelive  notice. 

incompetent  person,  pendency  of  proceedings  for  i^pointment  of  committee 1361 

GousiriiGtioin. 

civfl  practice  act,  applicability  of  rule  of  Uberal  constructioB 2, 3 

rules  to  be  observed  in  construing 7 

I                          liberal  construction  of  pleadings,  applicability  of  rule 275 

I                          rights  saved  under  dvO  practice  act 1573 

Contemiit  of  court. 

I.  civil  contempt. 

1.  Official  acts  and  misconduct. 

attachment,  disobedience  of  order  requiring  return 947 

certiorari  to  review  determination,  faaliue  to  make  return 1298, 1301 

juror  in  incompetency  proceedings,  failure  to  attend 1366 

mandamus,  failure  to  make  return 1324 

prohibition,  failure  of  judge  to  make  return  to  alternative  order 1347 

rei^evin,  failure  of  sheriff  to  make  return  after  notice 1114 

2.  Disobedience  and  misconduct  of  attorneys. 

non-payment  of  costs  imposed  where  scandalous  matter  stricken  out 1488 

renewal  before  another  judge  of  denied  or  conditionally  granted  motion 118 

3.  Disobedience  of  parties  and  witnesses. 

alimony  and  support,  non-payment 1172 

arrest  in  action  where  judgment  inforceable  by  punishment  for 827 

costs,  refusal  of  tnmsferee  of  action  to  pay 1481 

depositions  taken  within  state  for  use  without,  ptmishment  of  recalcitrant  witness ....  311 
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I.  Civil  contempt — Continued. 

3.  Disobedience  of  parties  and  witneaaea — Continued. 

discoveiy  and  inspection,  disobedience  of  order 325 

judgment,  refusal  of  party  to  obey 505 

non-payment  of  costs,  effect  of  proceedings  to  collect  n^otion  costs 1520 

order  requiring  person  to  attend  and  be  examined 405 

to  deposit  or  deliver  property  or  convey  real  property 979 

peri>etuataon  of  testimony  as  to  title  to  realty,  Tritneoses  ^ubpoened  to  attend  at 

hearing 319 

^bpoena,  disobedience  of 405 

to  attend  on  taking  examination  on  deposition 299 

Aipplementary  proceedings,  disobedience  to  order  or  subpoena 800 

yaste,  disobedience  of  order  reatraining 981 

violation  of  order  against  committing  during  redemption  period 720 

withholding  possession  of  realty  from  persons  adjudged  entitled  thereto 985 

witness,  before  referee,  arbitrator,  boaotl,  or  committee,  refusal  to  testily 400 

II.  Proceedings  to  punish  civil  contempt. 

1.  In  general. 

paper  necessary  to  bring  party  into  contempt,  right  to  serve  on  attorney 163 

referee,  power  to  punish  witness  for 469 

remand  on  habeas  coipus  of  person  committed  for '  1252 

review  of  determination  by  certiorari 1312 

2.  Commitment,  fine  or  other  punishment. 

discharge  on  giving  undertaking,  where  confined  for  violation  of  order  against  waste 

during  redemption  period. 723 

jaH  liberties,  right  of  persons  confined  for  violation  of  waste  order 722 

refusal  to  testify  before  referee,  arbitrator,  board,  or  committee,  commitment  for ...  .  406 

subpoena,  disobedience  of 405 

striking  out  pleadings  for  disobedience  by  party 405 

warrant  of  commitment  for  contempt  before  referee,  arbitrator,  board  of  committee . .  406 

waste,  violation  of  order  restraining  during  period  of  redemption 722 

confinement  of  prisoner (Prison  lu,  $  361) 

Contested  motion. 

where  heard (Rules  Civ.  Pr.,  63) 

Contizigent  estate. 

actions  to  exclude,  service  of  summons  without  state  without  order 235 

holder  as  necessary  party  in  partition 1017 

infant's  contingent  interest,  when  may  be  sold 1388 

sunjnons,  service  by  publication  in  actions  to  exclude 232 

Continuance.    See  also  Abatement  and  Continuance ;  Adjournment ;  Parties.. 

adjournment  or  failure  of  term  of  court,  continuance  of  proceedings 92 

amendment  of  proceedings  to  grant  proper  r^ef ,  continuance  of  action  after. Ill 

death  or  disability  of  party,  extension  of  time  to  make  application  for  continuance 99 

special  proceedings  before  substituted  officer,  proceedings  on 94 

death,  disability,  etc.,  of  officer  before  whom  instituted 93 

Contracts.    See  also  Specific  Performance;  Vendor  and  Purchaser. 

actions  to  recover  sum  of  money  only,  right  of  jury  to  render  general  or  special  verdict. . . .  t  459 

triable  by  court  as  matter  of  right  on  waiver  of  jury  trial 428 

arrest  in  action  on 826 

attachment  in  action  for  breach 902 

beneficiary  of  contract,  necessity  for  joining  in  actions  by  persons  with  whom  contract  made  210 

breach,  offer  to  liquidate  damages  conditionally  in  action  for 175 

counterclaim  based  on  claim  against  assignor,  right  of  defendant  to  judgment  for  excess  over 

plaintiff's  demand 267 

in  action  on  assigned  contract 267 

contract 26( 

death  of  one  of  several  parties,  continuance  of  action  by  or  against  representative 85 

in  action  on  contract  as  discharging  estate 85 

severance  of  action  where  liability  is  several 85 

discharge  of  obligor  on  pajonent  of  money  into  court  in  actions  of  interpleader 286 

interpleader,  action  where  amount  due  under  contract  is  claimed  adversely 285 

joining  adverse  party  as  defendant,  application  for  order 287 

pending  action  on 287 

issue  of  fact  arising  in  action  on,  when  triable  by  jury  of  right 42£ 

joinder  of  several  causes  of  action  upon  contract,  express  or  implied 25& 

joint  debtors,  judgment  in  action  where  all  defendants  not  served 1 19" 

judgment  by  default  where  defendant  served  without  state  or  not  personally 49 

land  contract,  reaching  and  applying  interest  of  judgment  debtor  in 1 19: 

limitation  of  action  on  simple  contract 4 
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}  liquidate  danuiBM  conditionally  in  acttoo  for  breach 17S 

action  iDt  bnusb,  effect  of  refusal 178 

Imd  defendant  entitled  to  expenses  In  preparins  for  trial  of  question  of  <lanu«es 176 

I  in  BotiOD  on,  brincnB  in  adveise  olaimaat 387 

of  offer  to  liquidate  damages  in  action  (or  braaeh.  effect 17S 

a  peiformance  of  contract  executed  by  incompetent. 1384  i 

tout  answer  in  action  on. .  , .'. (Rolei  Clr.  Pro,  113) 

ulion  of  adverse  daimant  as  defendant 287 

uyiudginent  after  strikiogout  in  action  oq (BuleaCiv.  Pr.,  118) 

after  suit  in  actions  on 171 

bion. 

ant  where  real  property  of  ooe  sold  on  execution 768 

Id  under  execution  and  part  owner  redeems 769 

iment  of  contribution  by  means  of  oriffnal  judgment 701 

io  be  made  on  docket  of  jadetnent  to  pieoerve  lien  of  original  judgment 783 

m  iale  of  real  property  on  execution 700 

ring  lien  of  original  judgment 703 


a  in  deaSi  aetbo 206 

ty  for  pleading  and  proving  in  death  action 306 

)g  and  proving  in  action  to  reoover  damages  tor  cawBog  death . .  .  (Dee.  Est.  h.,  |  131) 

r^,  mbmlHlon  of.    See  Submiaion  of  Controvvny. 

m. 

in  action  for 826 

ment  in  action  for 902 

mt  by  default  when  •ammooa  serred  without  state  or  not  penonaHy 493 

toBA  of  state  or  othes  gorenmiental  interest,  action  by  people 1222 

IMI,    Bee  also  Deeds;  Evidence;  Fraudulent  Conveyances;  Records. 

■iveneM  ot  certificates  of  acknowledgment  or  proof  of  conveyance SS4 

tnl*  of  teitin  and  against  incumbrances,  aocrusl  of  cause  of  action  within  statute  of 

nltalion  for  breach 47 

idence,  aAnisriblUty  of  oertifled  traoscript  of  reoord 384 

inveyance  proved  by  interested  or  Incompetent  witness 384 

conj  of  conveyance 384 

eeds  duly  acknoiriedged  or  proved,  adnUsaibility 884 

ion  of  conveyance  under  contract  executed  by  incompetent 1364 

aure,  effect  of  conveyance  on  sale 1086 

e  in  sheriff's  conveyance  of  real  property  sold  under  execution 748 

p,  redtal  in  oonveyanee  as  preeumptive  evidence 879 

petent  person,  validity  of  conveyance  prior  to  appointment  ^  committee 1301 

or  incompetent,  effect  of  conveyance  of  property 1401 

vson,  action  to  compel  conveyance 1385,  1386 

J  Bsle,  contenta  of 608 

itnlity  of  officer  where  conveyance  does  not  conform  to  statute 608 

ithout  state,  admisfSblUty  and  effect  of  conveyance  aa  evidence 392 

ily  authenticated  conveyance,  admlsdbiUty  and  effect  as  evidence 392 

lor  production  of  records 410 

operty  by  sheriff  on  dieobedience  of  party  to  judgment  directing  conveyance 979 

of,  wiiCD  may  be  produced  on  subpoena  duces  tecum 410 

real  property  by  sheriff  or  referee  pursuant  to  judgment 506 

's  conveyance  to  executor  or  admituatrator  of  purchaser  at  execution  sale,  effect  of ... .  750 

Md  on  sale  of  real  property  under  execution 748 

ina  duces  tecum  to  produce  record  of 410 

it  state,  exemphfication  of  record,  admissibility  and  effect  as  evidence 393 

See  Crimes  and  Criminals. 

withheld  papera (Kotos  Civ.  Pr.,  14) 

■ion  to  take  copy  of  book 324 

o  use  reproduced  copies  of  papers (Roles  Cir.  Pr.,  10) 
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fees  for  performing  duty  of  sheriff  in  civil  action 1560 

taxation  on  demand  of  person  liable  to  pay 1566 

habeas  corpus  to  inquire  into  detention,  fees  and  undertakings  to  complete  service 1243 

limitation  of  action  against  for  non-pas^ment  of  money  collected  on  execution 49 

official  act  or  omission 51 

redemption  of  real  property  sold  under  execution  by  coroner 754 

whom  conveyance  made  after  death  of  coroner  or  expiration  of  office 755 

Corporations.    See  also  Attorney  General;  Municipal  Corporations  and  particular  titles. 
I.  In  general. 

attachment  of  bonds  of 916 

or  promissory  note  or  other  instrument  for  payment  of  money,  duty  of  officer  to  fur- 
nish certificate  of  defendant's  interest 918 

attachment  of  stock  and  bonds  owned  by  defendant 915 

banking  corporations,  admissibility  of  testimony  of  stockholder  or  officer  as  to  personal 

transactions  or  communications  with  deceased  person  or  lunatic 347 

books  and  papers,  production  by  subordinate  officer  or  employee  on  subpoena  duces  tecum  414 

subpoena  duces  tecum  or  order  to  produce  on  trial 413 

certiorari  to  review,  as  included  in  "body  or  officer" 1310 

depositions  by 289 

"domestic  corporation"  defined 7 

"foreign  corporation"  defined 7 

recital  in  records  of  meeting  of  corporations,  effect  as  evidence 378 

sale  of  attached  stock  after  judgment « 969 

stock  and  bonds  attached  in  action  Qgainst  owner,  right  of  purchaser  from  sheriff 915 

subpoena  duces  tecum  directed  to  officer,  necessity  for  personal  attendance  of  officer. . . .  414 

service  of 413 

supplementary  proceedings,  manner  of  service  of  order  in 798 

wages  of  employees,  execution  against 684 

II.  Actions  by  and  against. 

actions  by  attorney  general  for  unlawful  exercise  of  corporate  right 1217 

admission  by  member  or  agent  of  aggregate  corporation  as  evidence  against  corporation .  340 

bOls  and  notes,  preference  in  tfial  of  action  founded  on  note 138 

damages  sustained  by  injunction  against  officer 896 

judgment  creditor's  action,  right  to  maintain  against  domestic  corporation 1196 

jurisdiction,  resident  of  county,  when 68 

misnomer,  when  waived (Rules  Civ.  Pr.,  93) 

pleading,  allegation  of  incorporation  in  complaint (Rules  Civ.  Pr.,  93) 

proof  of  corporate  existence,  when  necessary (Rules  Civ.  Pr.,  93) 

verification (Rules  Civ.  Pr.,  99) 

provisional  remedies,  arrest  in  action  against  agent  or  officer  for  misapplying  funds  or 

property 826 

receivers,  district  in  which  motion  for  appointment  must  be  made  . .  (Rules  Civ.  Pr.,  178) 
sequestration  of  property,  district  in  which  motion  must  be  made  . .  (Rules  Civ.  Pr.,  178) 

service  of  process,  injunction  order 883 

mandamus  order 1321 

substituted  service 230 

summons,  by  publication 232 

manner  of  service 228 

stockholder  as  disqualified  to  act  as  juror 452 

officer,  or  employee  of  any  liability  insurance  company  as  disqualified  to  act  as  juror 

in  action  for  injury  to  person  or  property 452 

verification  of  answer,  necessity  for 252 

III.  Action  in  nature  of  quo  warranto. 

attorney-general  to  try  right  between  two  or  more  persons  to  exercise  franchise 1209 

bringing  in  name  of  people 1202 

by  attorney-general  to  try  right  to  exercise  franchise 1217 

costs  against  corporations  or  usurpers  of  franchise,  collection  of 1220 

final  judgment  restraining  defendant 1218 

immunity  of  witness 1219 

injunction  in  action  for  unlawful  exercise  of  corporate  right 1218 

jury  trial  of  right 1221 

relator,  joinder  as  party  plaintiff 1203 

usuri)er  of  franchise,  action  by  attorney  general  against 1208 

office  in  domestic  corporation,  action  by  attorney  general  against 1208 

IV.  Actions  to  procure  dissolution. 

reference  as  discretionary  with  court 465 

new  trial,  duty  of  court  to  appoint  new  referee 465 

referee,  appointment  by  court 465 

refusal  of  referee  to  serve,  appointment  of  new 405 

V.  Stockholders. 

accrual  of  action  to  recover  penalty  or  forfeiture  or  to  enforce  common  law  or  statutory 

liability  of  stockholders,  of  moneyed  corporation  or  bank 49 

enforcing  stockholders  habflity  service  of  summons,  by  publication 232 


INDEX  TO  CIVIL  PRACTICE  ACT— Rbfebencbs  ake  to  Sections 
Corporatioxui — Continued. 

V.  Stockholders — Continued. 

limitation  of  action  to  enforce  common  law  or  statutory  liability  of  stockholders  of 

moneyed  corporation  or  hank 49 

penalty  or  forfeiture  against  stockholders  of  moneyed  corporation  or  bank 49 

VI.  Directors  of  moneyed  corporation  or  bank. 

accrual  of  actions  to  recover  penalty  or  forfeiture  or  enforce  statutory  common  law 

liabiUty ^ 49 

limitation  of  action  for  penalty  or  forfeiture! 49 

to  enforce  common  law  or  statutory  liability 49 

penalty  or  forfeiture,  limitation  of  action  to  enforce 49 

VII.  Foreign  corporations. 

1.  In  general. 

definition 7 

"foreign  coiporation"  defined (Gen.  Corp.  L.,  (  47) 

2.  Service  of  process, 
designation  of  person  on  whom  to  serve  exemplified  copy  as  conclusive  evidence  of 

authority  of  officer  executing 377 

evidence  of  execution  thereof 377 

summons,  by  publication 232 

I  manner  of 229 

when  may  be  served  on  secretary  of  state 229 

3.  Actions  by  and  against. 

I                                              action  by  attorney  general  for  exercising  right  not  granted,  etc 1217 

violation  of  law 1217 

attachment  in  action  against 903 

bills  and  notes,  verification  of  answer  in  actions  against  foreign  corporations,  neces- 
sity for 262 

books  as  presumptive  evidence  of  act  or  transaction 373 

use  of  copy  to  prove  own  act  or  transaction  in  its  behalf 374 

copy  of  books  as  evidence : 374 

execution  where  warrant  of  attachment  levied,  requisites 645 

judgment  by  default  on  service  by  publication 493 

pleading,  verification (Rules  Civ.  Pr.,  99) 

security  for  costs  by  foreign  corporation  plaintiff 1522 

unlawful  exercise  of  corporate  rights,  jury  trial  of  right 1221 

injunction  in  action  for 1218 

verification  of  copy  of  book  offered  in  evidence 374 

action  against  foreign  corporation,  right  to  maintain (Gen.  Corp.  L.,  §  46) 

action  by  foreign  corporation,  right  to  maintain  and  procedure 

^en.  Corp.  L.,  §45) 
against  foreign  corporation  by  another  foreign  corporation  or  non-resident 

(Gen.  Corp.  L.,  §47) 

4.  Provisional  remedies. 

attachment  of  unpaid  stork  subscriptions 914 

enforcement  of  judgment  against  attchment  property  of  non-resident  only,  when ....  520 

execution  where  warrant  of  attachment  levied,  re<iuisites 645 

CoftS*    See  also  Appeals;  Commissions;  Disbursements;  Fees  and  particular  titles. 

I.  In  general. 

bail,  payment  of  costs  as  condition  to  exoneration 875 

ei^nses  incurred  in  proving  facts  where  opposite  party  refuses  to  admit  same  on  demand .      323 

genuineness  of  paper  on  refusal  of  opposite  party  to  admit 322 

judgment  creditor  for  purposes  of  supplementary  proceedings,  person  recovering  costs  as . .  773 

tender  after  suit,  necessity  for  including  costs  to  date 171 

defendant's  right  to  cost  where  recovery  does  not  exceed  tender 173 

excess  of  plaintiff's  judgment  over  tender  as  determining  rig^t  to  cost 173 

filing  memorandum  showing  amotmt  of  cost  deposited  with  tender * 172 

plaintiff's  right  to  costs  where  tender  not  accepted 173 

II.  To  whom  and  when  awarded. 
1.  In  general. 

adjournment  of  trial,  payment  of  costs,  fees  and  disbursements  as  condition  to 

granting 1515 

amendment  of  pleadings  to  conform  with  proof 434 

attorney  prosecuting  case  for  poor  person 1493 

confession  of  judgment 543 

costs  in  action  brought  in  higher  court  when  dependent  upon  amount  of  plaintiff's 

recovery 1874 

where  recovery  less  than  fifty  dollars  in  certain  actions  for  sum  of  money 1472 

defendant  of  course 1475 

generally 1604 

right  to  costs  where  plaintiff  denied  costs  by  reason  of  bringing  action  in  higher 

court 1475 

light  to  on  refusal  of  plaintiff's  offer  of  judgment  on  counterclaim 178 

disbursement  whi<^  may  be  included  in  bill  of  costs 15)^ 
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II.  To  whom  and  when  awarded — Continued. 

1.  In  general — Continued. 

discontinuance  in  inferior  courts  on  answer  of  title,  costs  in  new  action 1484 

executor  or  administrator  suing  or  sued  in  representative  capacity 1500 

frivolous  pleadings,  application  for  judgment  on 1487 

limitation  of  i)laintiff*s  rights  to  costs  by  reason  of  bringing  aotion  in  higher  court ....   1474 

new  trial  for  failure  to  file  decision,  costs  to  abide  event 1485 

offer  of  jlidgment,  refusal  of  idaintiff  to  accept 177 

plaintiff  of  course,  actions 1470 

generally 1504 

where  defendant  imreasonably  defends  after  service  of  notice  of  no  personal 

claim 1478 

where  recovery  had  on  one  or  more  of  several  issues  and  defendant  upon  others .  .    1483 
poor  persons,  awarding  costs  in  favor  of 1493 

light  to  award  costs  against  person  prosecuting  as 1493 

receiver  of  debtor's  estate,  when  not  entitled  in  action  against  insolvent 

(Rules  Civ.  Pr.,  175) 

recovery  by  plaintiff  and  defendant  upon  separate  issues 1483 

representative  capacity,  persons  suing  or  sued  in 1504 

several  actions  brought  against  persons  severally  liable,  instead  of  one 1479 

instead  of  one,  right  to  disbursements 1479 

severance  of  action,  costs  where  plaintiff  does  not  elect  to  continue 1480 

elects  to  continue 1480 

sheriff,  actions  against,  single  costs  only  where  indemnitor  substituted  as  defendant . .     704 

sheriff's  jury,  trial  of  claim  of  titie  before 104 

q;>ecial  provisions  not  affected 1503 

submission  of  controversy 548 

tort  actions,  recovery  of  less  than  fifty  dollars  in  certain 1471 

trustee  or  person  authoriaed  by  statute  to  sue  or  be  sued  in  representative  capacity . . .  1500 

2.  Discretionary  costs. 

appeal  in  special  proceedings  taken  to  court  of  records 1492 

from  final  judgment 1490 

from  interlocutory  judgment  or  order 1491 

awarding  absolutely  or  to  abide  event  on  certain  motions 1486 

declaratory  judgment,  costs  diaoretionaxy (Rules  Civ.  Pr.,  214) 

defendant's  costs,  when  discretionary  in  action  against  several 1476 

in  general 1477 

interlocutory  judgment  on  issue  of  law 1482 

reference  to  ascertain  damages  sustained  by  injunction,  etc, 1486 

special  proceedings  in  court  of  record 1492 

specifying  party  entitied  in  report  dedaion  or  direction  of  court  for  final  judgment. . . .  1538 

3.  Particular  actions. 

action  by  people  on  relation  of  private  persons,  costs  to  defendant 1495 

attachment,  actions  by  plaintiff  in  aid  of  attachment 943 

executor  or  administrator  in  representative  capacity,  action  against 1499 

municipal  corporations,  costs  dependant  on  presentation  of  claim 1498 

people  for  benefit  of  municipality 1496 

school  officer  or  supervisor,  actions  against  for  penalty 1497 

to  enforce  decision  of  state  conmiissioner  of  education 1497 

which  might  have  been  appealed  to  commissioner  of  education 1497 

relator  in  action  brought  by  attorney  general (Exoo,  L.,  ( 69) 

III.  How  awarded. 

certificate  showing  party  entitied  to  costs  or  increased  costs 1502 

discretionary  costs,  necessity  that  decision  award  or  deny 440 

states  to  whom  awarded , 440 

executor  or  administrator  in  representative  capad^,  action  against 1499 

judgment  where  each  party  entitied  to  costs  on  separate  issues 1483 

persons  sued  or  suing  in  representative  capacity 1500 

poor  person,  costs  in  favor  of,  awarding  to  attorneys 1493 

IV.  Amount. 

1.  In  general. 

action  to  recover  sum  of  money  only  where  recovery  less  than  fifty  dollars 1472 

additional  allowance,  application  for (Rules  Civ.  Pr.,  200) 

adjournment  of  trial,  fees  and  disbursements  payable  as  condition  to 1515 

generally 1515 

assessment  of  damages  on  affirmance  by  court  of  sppeab  of  order  for  new  trial 1507 

bill  of  exceptions,  making  and  serving 1466 

making  and  serving  amendment 1504 

certificate  showing  party  entitied  to  costs  or  increased  costs  in  certain  actions 1502 

clerk's  fees  in  civil  action 1553 

confession  of  judgment 543 

disbursements  generally 1518 

affidavit  as  to  disbursement,  contents 1538 

clerk's  fees  in  civil  action 1553 
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1.  In  general — Continued. 

disbunementfl,  executor  or  adminisferatar  in  representative  capacity,  action  against .  1499 

fees,  etc.,  which  may  be  included  in  bill  of  costs 1518 

motion 1605 

several  actions  brought  instead  of  one,  right  to  disbunements 1479 

discovery  or  inspection,  additional  to  cover  fees  of  referee 1606 

discretionary 1477 

effect  of  provisions  on  special  provisions  of  law  relating  to  eosts 1521 

fine  or  penalty,  action  for 1471 

frivolous  pleadings,  application  for  judgment  on 1487 

in  general 1504 

limitation  on  amount  of  additional  aUowances. . . . . ; 1614 

motion 1505 

disbursements 1605 

new  trial 1507 

upon  case,  motion  for 1509 

proceedings  to  sell  real  property  of  infant (Rules  Civ.  Pr.,  800) 

reference 1605 

settlement  of  action  out  of  court 1611 

special  provisions  not  affected 1603 

verdict,  application  for  judgment  on 1509 

tort  actions,  recovery  of  leaB  than  fifty  dollars  in  ocrtain 1471 

2.  Plaintiff. 

additional  allowances,  adjudication  upon  will  or  other  Instrnment  in  writing 1512 

determination  of  cUJm  to  real  property 1612 

foredoBuraol  mortgage  on  real  pzopefrty 1612 

limitation  on  amount 1514 

partition 1612 

wartant  of  attachment  issued,  where 1512 

additional  defendants  served  with  summons 1604 

after  notice  of  trial 1604 

arrest,  order  of 1604 

before  notice  of  trial 1504,  1512 

generally 1604 

guardian  or  guardian  ad  litem,  for  proeuring  appointment  for  infant  defendant 1504 

increased  costs  on  recovery  of  double  or  increased  damages 1516 

provisions  not  extending  to  disbursements  on  part  of  defendant 1619 

injunction  order 1604 

order  directing  service  of  summons  by  pubUoatioa 1604 

replevin,  value  of  ohatlel  and  damages  less  than  fifty  doUars 1473 

3.  Defendant. 

before  noticeof trial 1504 

generally 1604 

increased  costs  where  sued  for  official  acts 1617 

taking  distress  or  making  a  sale  under  authority  of  statute 1617 

4.  Either  i>arty. 

additional  allowaaoes  in  diffieoli  cases 1613 

limitation  on  amount 1614 

after  notice  of  trial 1604 

calendar  costs 1604 

case  or  amendments  thereto,  making  and  serving 1604 

deposition  in  court  of  record  of  witness,  party,  etc 1504 

drawing  interrogatories 1504 

further  additional  allowance  in  action  for  partition 1613 

to  foreclosure  mortgage  upon  real  property 1513 

trial  of  issue  of  fact 1504 

V.  Particular  actions  and  special  proeeediags. 

1.  In  general. 

awarding  and  amount 1492 

2.  Actions  by  or  against  state  or  public  officer. 

action  against  corporation  for  unlawful  ezeroise  of  franchise,  personal  liability  or 

costs 1220 

usurpers  of  corporate  franchise,  individual  liability  for  costs 1220 

consolidation  of  several  actions  on  same  mortgage  or  other  contract  against  several 

defendants 1205 

increased  costs  to  defendant  sued  for  official  act 1517 

judgment  against  in  action  in  behalf  of  state 1207 

payment  of  costs  awarded  against  people  in  action  or  special  prooeedings  brought  by 

public  officer 1494 

people  on  relation  of  private  persons 1495 

usurpation  of  office  or  franchise 1216 

8.  Appointment  of  committee  of  incompetents. 

proceedings,  on  behalf  of  state 1374 
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>vartled  in  final  order 13OT 

■an  to  review,  amount 1807 

«w  aMetement  under  t«i  lav,  further  addidon^  allowance  to  ather  party 1S13 

in  interlocutory  Judgment 1175 

ibg  and  collection 1178 

ion  of  co8t«  awarded  in  interioeutory  Judipnent 117& 

wndent,  when  allowed  coeta,  amount  and  collectdOD 11S2 

tinfiinterlooutory  judgment  awarding 1175 

«  of  land  held  adversely  miiag  in  name  of  grantor W4 

iCnt  talien  against  one  defendant  subject  to  rights  of  others  hdding  under  him-  ■  lOOS 
wre  of  mortgage  on  real  property. 

onal  allowance  to  plaintiff 1512 

itatiOD  of  additional  allowance  where  entire  debt  not  due 1612 

■al  of  complaint  on  ptiyment  of  instalment  due 1081 

radditional  allowance  to  either  party 1513 

n  action  to  charge  one  not  penonaUyMrred  in  original  suit 116S 

tionaiT  costs 133$ 

ptory  order  granted  or  denied  without  previous  altamatiTC  Older 1S3S 

nonial  acUons. 

:ion  of  costs  awarded  by  interlocutory  judgment 1175 

ting  interlocutory  judgment  awarding 1175 

>cutory  judgment  awarding 1175 

I  to  partition  part  of  several  traotewidiontaouMnt  of  parties  or  Older  of  court...  1013 

onal  allowance  to  plaintiff 1512 

tionment  of  costs  among  several  defendants 103S 

tion  against  unknown  parties 106ft 

>f  action  and  expenses  of  sale,  bow  paid lOSO 

id  expenses  of  oommisdoners,  taxation  and  payment 1031 

»-  additional  allowance  to  either  party ISIS 

enceofeoets  and  expenaee  in  action  over  lien  on  undivided  dtars 1035 

iwn  defendant 1036 

litlon, 

as  discretionary 135S 

ninationof  claim  to  real  property,  addiUonalaUowanoe  to  [dainliR 1513 

ling  and  coUection 1173 

snentaty  proceedinEe. 

lent  debtor 804 

reditor ; 803 

penwn 80i 

1605 

•tion  for  new  trial  upon  case ISOO 

ibaolutely  or  to  abide  event  on  certain  motions 1480 

ticulars (Rules  Civ.  Pr.,  115) 

-. 1620 

ide  event 1620 

or  inspectioo,  additional  amount  for  referee's  fee 1606 

iry (Bulet   dv.   Pr..   66) 

tocoUect 1620 

ileadinss,  application  for  judgmenton 1487 

lotion  GOflt  against  cost  awarded  to  advene  party 1520 

•ceedings  for  non-payment 1520 

it  scandalous  matter 1488 

f  motion  cost  OS  part  of  oast  of  action 1630 

itay  of  proceedings  for  non-p^ment 1620 

nteriocutoty  judgment (Bules  Civ.  Pr.,  188 


r 
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drntm — Continued. 

VIII.  Appeal — Continued. 

appeal  from  order  refusing  new  trial  and  also  from  judgment 1401 

court  of  appeals,  anv>unt 1610 

damages  by  way  of  costs  for  delay 1610 

final  judgment,  appeal  from 141X1 

interlocutory  judgment  or  order 1401 

,  limitation  on  additional  allowances 1614 

provisions  that  are  not  applicable  to  costs  oh  appeal 1480 

respondent  of  course  on  refusal  of  new  trial 1401 

special  proceedings  taken  to  court  of  record 1402 

to  supreme  court  or  appellate  division,  amount 1606 

IX.  liability  for  costs. 

action  against  usurpers  of  corporate  franchise,  individual  liability  for  costs 1220 

attorney  contingently  interested  in  recovery 1481 

for  plainti£P  where  security  might  be  demanded 1680 

on  motion  to  strike  out  scandalous  matter 1488 

beneficiary  to  executor,  administrator  or  trustee  for  prosecuting  or  defending  action. . . .   1601 

surety  for  oosts  and  expenses  of  prosecuting  or  defending  action 1601 

contempt,  disobedience  of  transferee  of  cause  of  action  of  order  to  pay  costs 1481 

executor  or  administrator  in  action  against  him  in  representative  capacity 1400 

guardian  ad  litem  of  infant 206 

persons  sued  or  suing  in  representative  capacity 1600 

poor  persons 1408 

special  provisions  not  affected 1608 

transferee  of  cause  of  action 1481 

X.  Collection. 

'  contempt,  disobedience  of  transferee  of  cause  of  action  of  order  to  pay  costs 1481 

motion  costs,  execution 1620 

to  abide  event 1620 

payment  of  costs  awarded  against  people  in  action  or  special  proceedings  brought  by  pain 

;  Uc  officer 1404 

poor  person,  effect  on  right  to  prosecute  action  against  same  defendant 107 

set  off  of  motion  cost  against  cost  awarded  to  adverse  party 1^20 

I  stay  of  proceedings  for  non-payment  of  motion  costs 1620 

taxation  of  motion  cost  as  part  of  cost  of  action 1620 

'  waiver  of  stay  of  proceedings  for  non-payment  of  motion  oosts 1620 

XI.  Security  for  cost. 

action  by  state  upon  relation 166 

additional  security 1628 

allowance  of  sureties 1627 

application  of  provisions  to  special  proceedings  in  court  of  record 1631 

arrest,  on  granting  order  for 836 

assignee  of  receiver,  action  by 1628 

attorney  for  plaintiff,  giving  security  to  relieve  himself  from  liability 1630 

committee  of  persons,  action  by 1628 

'  defendant  may  require,  when 1622 

discretionary  with  court  in  action  by  or  against  representative  or  person  authorised  to 

sue  or  be  sued 1623 

dismissal  of  complaint  on  failure  to  obey  order  to  give 1620 

exception  to  sureties 1626 

i  effect  of  failure  to  take 1627 

executor  or  administrator,  action  against 1623 

filing  allowance  of  sureties 1^27 

judgment  dismissing  complaint  on  failure  to  give,  application  for 1620 

justification  of  sureties 1626 

nature 1624 

official  assignee,  action  by 1523 

order 1624 

plaintiff,  when  may  be  required  to  give 1623 

proof  on  which  order  based ^ 1624 

receiver,  when  may  be  required  to  give ..(Rules  Civ.  Pr.,  176) 

relator,  giving  security  to  indenmify  state 166 

,  stay  of  proceedings  on  failure  to  give  security 1624 

time  within  which  exceptions  to  sureties  must  be  given 1620 

sureties  must  justify  after  exception 1626 

trustee  of  express  trust,  action  against 1623 

two  or  more  plaintiffs 1622 

undertaking,  requisites  of 1626 

XII.  Taxation. 

additional  allowances,  how  computed 1632 

affidavit  as  to  disbursement,  contents * 1638 

biU  of  costs,  service  of  copy 1634 

by  whom  taxed 1632 

certificate  showing  party  entitled  to  costs  or  increased  costs  in  certain  actions 1602 

M7 
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ly  third  peraon,  by  whom  taxed  on  trial  of 

allowable  BenenUy 1 

MBis,  Q>ecifyiiig  party  entitled  in  report,  dedsion  or  dfrection  for  final 

oSoer  to  examine  and  audit  bill  of  ooBta 1 

id  audit  of  bill  of  costs,  duty  of  taxing  officer 1 

clerk  and  other  officers  on  demand  of  person  liable  to  pay 1 

[reater  New  York  for  taxinK I 

udgment,  taxation  of  costs  before  entry  of  final  judgment 

(Rules  dv.  Pr..  188) 

nal  order,  InsertiDg  amount I 

vhen  to  be  included  in  taxable  coals 1 

ion,  form  and  contents I 

to  be  served 1 

editing  on  execution,  sunt  deducted  thereon 1 

I 

licatlon  of  party  entitled  to  notice I 

tioD  or  re-taxation,  directing  new  taxation 1 

mler 1 

r  and  order 1 

items  of  disbursements 1 

!,  notice  of  te-taiation 1 


y  for  proof  of  ouster  in  action  betwaeo . . 
maintain  to  recover  undivided  share. . . 


>f  aotion,  rij^t  to  interpose 

>Q  improperly  united (Rules  Civ.  Pr.,  102) 

ifendant  does  not  recover  amount  greater  tban  plaintiff's  otter  of  judgment 

Founded  on  barred  claim  to  real  property 

must  be  specifioally  pleaded ! 

paragraphs  and  numbering  DOQsecutively (Rules  Civ.  Pr.,  90) 

It  to  plead '■ 

by  reference  allegations  of  one  puAgnph  into  uiotber 

(Rules  av.  Pr.,  SO) 

tiff  to  allow  judgmsnt 

e,  how  pleaded (Rules  Qv.  Pr.,  08) 

medy,  granting  on 

Lg  allowanoe 

ting  and  numbering  causes  of  action  in  counterclaim  . .  (Rules  Civ.  Pr.,  90) 

a«Uims,  right  to  plead 

■t«  allegatioa  in  each  paragraph (Rulee  dv.  Pr.,  90} 

tf  fact  arising  upon,  mode  of 

atiable  instnuncDt  assigned  after  it  became  dne 

ract,  action  on 

IS,  right  to  interpose 1 

Imiuisttstor,  action  against  in  repreaentative  capacity,  right  to  Interpose  as 

.terolaim  demand  belonging  to  decedent 

representative  capacity,  right  of  descendant  to  interpose  demand  against 

t  against,  in  representative  capacity  for  balance  due  on  counterclaim 

list  decedent 

action  to  charge  one  not  person^y  served I! 

t  capacity,  right  of  penons  sued  ta  to  Inteipoae  oounterolaim  based  on  de- 

ooging  to  peraon  he  r^reeents 

^t  to  inteq>ose  in  action  for t 

lusion  of  period  from  time  limited  to  interpose  eounterd^m 

le  or  abatement  of  action,  effect  on  counterclaim 

pleading  statutes 
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ttaroUlm— Contlnutd. 
V.  VeriScAlion. 

applioabili^of  BtatulfliotrulMtooountoralaim 

(otln  where  ooinplalnt  not  veiifiad 

.  NewpwticsbioughtinbyoDUDterclaiiD. 

'    '       ■                                                          HI      ■ 

371     , 

m 

li^ttonpb' 371 

aetyiae  of  answer  on  where  bnni^t  into  aotfoh  by  oounteralBim 371    '• 

tune  within  which  leply  must  be  served 371 

1.  Obieetions  to  oountenJaim. 

howstated 380 

objections  in  point  of  law  waived  by  faHure  of  plaintiff  to  nise  by  moHon 278 

that  may  be  stUed  in  lancuage  of  statute  without  parttoolua 2S0 

that  must  point  out  ipedGcaJly  the  psTtioutwdefcet  relied  upon 3S0 

^11'  Dismissal  and  stn1dn£  out. 

def«ct  wpearins  on  face (Rulea  dv.  Fr.,  100} 

defect  not  appealing  on  faoe (Bulea  Civ.  Pr.,  110) 

determination  of  motion  For  diimlsBal  of  countAidaim  tor  defect  no  appearins  on  face 

(Rules  av.  Pr.,  110) 

tt  oounteralaini  for  disobedience  of  order  for 335 

d  at  close  of  defendant's  evidenoe  or  whole  evidenoe  as  final  determinatian  on 

merits 4S3 

without  prejudioe ■482 

OD  trial  for  failure  of  or  defect  in  proof,  when  denied (Rules  Civ.  Pr.,  lOS) 

striking  out  for  disobedience  of  order  fotiUMorery  or  Inspeedon 33& 

nn.  Judgment. 

affinnative  judgment,  neceafty  for  demand  In  answer 370 

relief,  judgment  for 477 

assessment  of  d&maget  on  application  tor  judgment  by  default 4M 

baaed  on  demand  against  asdgnor,  right  to  judgment  for  esoen  over  plalntHTs  demand . . .  287 

by  default 494 

entiy  on  aeeeptanoe  by  defendant  of  plaintifrs  offer 178 

for  affirmative  rdief  on 477 

idaintiff  where  no  defense  interpoaed 4SS 

lUas. 

lotion  by  state  to  leoover  pubUo  funds.    See  Mui^dp*!  C<»pomli(MiB. 

lets,  teaolutionai  etc.,  of  aupervisora,  proof 888 

ippeal  by  supervisors,  necessi^  for  security 670 

urest  in  action  to  recover  funds  wrongfully  obtained  01  oonverted 82S 

ittachmentof  bondaof ftI8 

in  action  to  recover  funds S04 

wsts  in  action  by  people  for  beneSt 149S 

inror,  resident  or  taxpayer  as  disqualified  in  action  by  or  against 454 

jreferanee  in  action  by  and  against ISB 

lecurity  on  appeal  by  supervisor*,  neoesflity  for 570 

iragee  of  employees,  execution  against 084 

0^  dark.    See  also  Clerks  of  Courts. 

I.  Ingaaenl. 

authentloationof  transcript  from  dooket-book  of  justice  of  peaoe,  evidenoe 387 

canoellationordisabargeotjudgment  whereamountduedeponled 530 

canoeUing  and  di«ehargiag  judgment  uponfilingaatisfaotlon-pieae 930 

certificate  of  sale  of  real  property  on  execution,  recording  and  indexing 717 

"clerk  "  asmeaning  county  clerk. ....-,,,,.. 7 

docket,  correction  to  aonform  to  reversed  or  modified  judgment 498 

docketing  judgment,  manner  of. SOI 

filing  pqieiB  within  actions  in  supreme  court (Rtdes  Civ.  Pr.,  16) 

homestead,  dufar  to  record  destination  of 672 

"bomeataadeietnptionbook,"  duty  t«  keep 672 

judgment,  duty  to  docket  on  transcript  filed .  502 

•ntet«d  in  another  county  for  sala  of  real  property,  entry  of ,  500 

notice  of  pendency,  recording  and  indexing 122 

oaths  snd  affidavits,  power  to  take 357 

recording  aider  appointing  receiver  of  Judgment  debtor 813 

reoordsofconveyanoesandottaardocumenta.produotiononsubpoenaduoestecum 410 

redeoiption  of  real  proper^  by  ureditor,  entry  by  clerk  of  satisfaction  of  judgment  or  can- 

oellation  or  discharge  of  mortgage  by  orsditor 741 

redocketing  judgmeutforinoney  amended  toahownameot  judgment  debtor 511 

supplementuy  proceedings,  liability  for  failure  to  record  order  appointing  recuver  or  to 

furnish  certified  copy 813 

transciipt  of  docket,  as  con«oted  by  dark  of  court  to  conform  to  reversal  or  modtfioation 

of  judgment  on  appeal,  filing 488 
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County  dark— Continued. 

I.  In  general — Continued. 

transcript  of  judgment,  duty  to  file 502 

redocketedjudgment  for  money,  filing 511 

n.  Fees  in  dvil  action. 

1.  IngeneraL 

application  of  general  provisionfl  where  special  proyisiona  exist 1554 

attachment,  canceling  notice 1554 

certificate 1554 

copy  of,  or  filing  or  certifying  paper  in  court  of  which  he  is  ez-K>fficio  clerk,  right  to. . . .  1554 

order,  record,  or  other  i>aper 1554 

counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond 1560, 1557 

execution,  issuing 1554 

filing  any  paper 1554 

generally,  and  payment 1568 

moneys  deposited  with  county  treasurer,  entries 1554 

mortgage  foreclosure,  entering  minute  of 1554 

notice  of  pendency,  canceling 1554 

recording  and  indexing 1554 

recording  and  indexing  certificate  of  sale  on  execution,  by  whom  paid 717 

any  instrument 1554 

referee's  report  showing  surplus  filing 1567 

register  and  other  clerk 1565 

satisfaction  of  judgment,  filing  certificate  of 1557 

or  assignment  of  judgment,  filing  and  entering 1554 

taxation  on  demand  of  person  liable  to  pay 1565 

transcript  of  docket,  filing  and  entry  of  suspension  of  judgment . . . . ' 1554 

2.  Counties  comprising  City  of  New  York: 

bond  or  undertaking  in  actions  or  proceedings,  filing  and  indexing 1557 

calendar,placingcauseonspecialtermcalendarfortrialof  issue  of  fact 1557 

trial  term  calendar 1557 

certificate,  issuing 1557 

certified  transcript  of  docket  of  judgment  or  other  lien 1557 

oertifyiDg  prepared  copy  of  order,  record,  etc 1567 

claim  filed,  issuing  certificate  of  appearance  and  notice 1587 

deposit,  filing  certificate  showing 1567 

entering  judgment  or  final  order 1557 

execution,  issuing 1657 

filing  transcript  and  making  entry  as  prescribed  in  section  518 1557 

of  judgment la57 

foreclosure  of  mortgage,  affixing  and  indexing  notice  of 1657 

in  general 1657 

lien,  entering  satisfaction,  etc 1567 

filing  modification , . .  1667 

money,  filing  and  entering  order  to  pay  out 1657 

notice  of  pendency,  canceling  of  action  or  attachment 1567 

filing  and  recording  of  action  or  attachment 1657 

preparing  and  certifying  copy  of  order,  record,  etc 1567 

special  proceedings,  hearing  upon  merits 1567 

subpoena  duces  tecum,  producing  papers,  etc 1667 

summons,  filing  and  entering 1667 

taxing  bill  of  costs 1657 

trial  of  action 1667 

County  court. 

I.  In  general. 

appeal  to  appellate  division 622 

from  order  in  special  proceedings 031 

costs  in  action  which  could  have  been  brought  in  lower  court  except  for  amount  claimed, 

costs  dependent  on  amount  of  recoveiy 1474 

ex-parte  business,  when  may  be  transacted 70 

judgment  in  general 69 

mandate,  power  to  issue  and  manner  of  enforcement 09 

provision  applicable  to  q;>ecified  tenn  of  court,  applicability  to  appointed  term  of  county 

court 71 

security  for  costs  by  plaintiff  becoming  non-resident  of  county  after  oommeooement  of 

action 1622 

non-resident  of  oounty 1622 

sessions 70 

II.  Jurisdictions. 
1.  In  general. 

actions  affecting  real  property,  territorial  extent  oC  jurisdiction 67 

amendment  of  judgment  for  money  to  show  name  of  judgment  debtor 511 

city  including  more  than  one  oounty 68 

co-extensive  with  supreme  court  in  like  case 69 
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II.  Juzisdictionfl — Continued. 

corporations,  when  resident  of  county 68 

e3:tent  of  jurisdiction,  power,  and  authority 69 

joint  stock  association,  when  resident  of  county 68 

power  to  enforce  mandate 69 

proceedings  continued  from  adjoining  county  on  death,  disqualification,  etc.,  of 

county  judge 93 

railroad  corporation,  when  resident 68 

receivers  of  property  in  action,  power  to  appoint 974 

relief  which  may  be  granted 69 

2.  Concurrent  jurisdiction  with  supreme  court. 

custody  of  person  and  property  of  lunatics,  idiots,  habitual  drunkards,  imbeciles ...  67 

domestic  religioiis  corporation,  sale  or  other  disposition  of  real  property  within 

county 67 

incompetent  persons,  appointment  of  committee  of  person  or  property 67 

custody  of  person  and  property  of 67 

sale  or  other  disposition  of  real  property  within  county 67 

infants,  sale  or  other  disposition  of  real  property  within  county 67 

3.  Limitation  on  amount. 

foreclosure  of  lien  on  chattels 67 

replevin 67 

4.  Particular  actions  and  special  proceedings. 

administrator,  action  by  on  judgment  of  county  court  in  favor  of  intestate 67 

any  cause  where  all  defendants  are  residents  of  county 67 

assignee  of  judgment  creditor  on  judgment  of  county  court,  action  by 67 

dower 67 

executor,  action  by  on  judgment  of  county  court  in  favor  of  testator 67 

foreclosure  of  certain  liens  on  chattels 67 

mortgage fff 

incompetent  peisons,  over  persons  and  property  of 1356 

preservation  of  property  and  payment  of  debts  and  maintenance 1357 

judgment  creditor,  action  by  on  judgment  of  county  court 67 

of  county  court,  action  by  executor,  administrator  or  assignee  of  judgment 

creditor  or  by  judgment  creditor 67 

limitation  of  amount 67 

partition 67 

redemption  of  mortgage  on  real  property 67 

replevin 67 

satisfaction  of  mortgage  on  real  property 67 

specific  performance  of  contract  relating  to  real  property 67 

III.  Powers  and  duties  of  county  judge. 

co-extepsive  with  justice  of  supreme.court  in  like  action  or  special  proceedings 74 

deposition  taken  within  state  for  use  without,  issuance  of  subpoena  for  witness 311 

disqualification,  filing  certificate  of 73 

disqualified  county  judge,  when  time  begins  to  run  to  take  proceedings 

(Rules  Civ.  Pr.,  5) 

to  hear  special  proceeding,  continuance  in  adjoining  county 93 

ex  parte  orders  in  proceedings  in  another  county 130 

guardian  ad  litem  of  infant  in  action  in  supreme  court,  power  to  appoint 202 

habeas  corpus  or  certiorari  to  inquire  into  detention,  issuance  of  writ 1232 

without  application 1241 

holding  court  in  another  county 76 

justice  of  supreme  court  at  chambers  or  out  of  court,  performing  duties  of 77 

oaths  and  affidavits,  power  to  take 357 

orders,  ex  parte,  power  of  county  judge  to  grant  in  action  in  other  courts 130 

prisoner,  order  to  bring  up  prisoner  to  testify  in  justice's  court 417 

to  testify  before  board  or  officer  in  special  proceedings 416 

prisoner,  power  to  make  order  to  bring  up  as  witness 415 

process  and  other  mandates,  service  or  executimi  in  another  county 72 

or  mandate  served  in  other  counties,  enforcing  obedience  to 72 

publication,  service  of  summons  by,  power  to  make  order 234 

special  county  judge,  duty  to  act  where  county  judge  disqualified 73 

proceedings  instituted  before  him  out  of  court 75 

stay  of  proceedings  on  removal  of  actions  from  county  court  to  supreme  court 168 

subpoena  for  witness  on  deposition  to  be  used  without  state,  issuance  of 311 

substituted  service  of  summons  on  residents,  power  to  make  order  for 230 

summons,  service  by  publication,  order  for 234 

supplementary  proceedings,  institution  before 778 

surrogate  exercising  duties  of  in  another  county  wfalfte  holding  court  therein 76 

witness  illegally  arrested  in  violation  of  privilege,  power  to  discharge 408 

iy«  Removal  of  action  to  and  from. 

processi  pfovisional  remedy  or  other  pioceedings,  or  bond  or  undertaking,  effect  on 95 

removal  of  actions  to  supreme  court,  stay  of  proceedings,  by  whom  granted 168 
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IV.  Removal  of  action  to  and  from — Continued. 

removal  to  supreme  court  for  trial  in  another  county 180 

on  incapacity  of  county  judge,  stay  of  piooeedings  to  permit  application 190 

supreme  court  on  disability  of  comity  judge  and  special  county  judge 73 

from  county  court  on  incapacity  of  county  judge 190 

to  supreme  court  on  incapadly  of  county  judi^ 190 

subsequent  proceedings 190 

County  Judge.    See  County  Court. 

County  treasurer. 

I.  In  general. 

fees  for  investing  money  pursuant  to  direction  of  court 1561 

paying  money  out  of  court 1561 

receiving  interest  on  investment  and  paying  out  same 1561 

money  paid  into  court 1561 

partition,  taking  separate  mortgages  and  other  securities  in  name  to  secure  credit 1056 

II.  Court  funds. 

action  upon  or  in  relation  to 135 

administration (Rules  Civ.  Pr.,  30] 

deposit  with 134 

entries  by  county  clerk  of  moneys  deposited  with,  fees 1554 

gross  sum  in  lieu  of  income. (Rules  Civ.  Pr.,  30) 

incompetent  persons,  payment  of  expenses  of  examination  of  accounts  and  inventories  (d 

conunittee 1379 

investment 134 

partition,  payment  into  court  on  sale  free  from  debts  of  decedent 1045 

title  to  securities  representing 135 

transfer  to 134 

annual  report (State  Finance  L.,  )  44-e) 

to  appellate  division  by  custodian  of  court  funds (State  Finance  L.,  )  44-f) 

books  of  account (State  Finance  L.,  )  44-d) 

deposit  of  court  funds (State  Finance  L.,  44-c) 

transfer  of  securities  on  death,  etc (State  Finance  L.,  i  44-b) 

examination  of  securities  by  comptroller (State  Finance  L.,  )  44-a) 

Court  house. 

trial  elsewhere  than  at  court  house 437 

Court  of  appeals.    See  also  Appeals. 
I.  In  general. 

fees  of  clerk 1552 

II.  Jurisdiction. 

appeal  from  final  judgment  rendered  after  affirmance  of  interiocutory  judgment 590 

denial  of  motion  for  new  trial 590 

appeals  that  may  be  taken  to 588 

in  general 588 

leave  to  appeal,  application  for  and  stay  pending  application 591 

limitations  on  appeal 589 

Court  of  Claims.  See  Court  of  Claims  Act. 

Court  orders. 

power  of  coTut  to  make  out  of  court 129 

Courts.    See  also  Contempt  of  Court;  County  Court;  Judges;  Officers;  Supreme  Court. 
I.  In  general. 

adjournment,  continuance  of  proceedings  at  adjourned  time  and  place 92 

or  failure  of  term  as  abating  action 92 

appearance  in  person  or  by  attorney 236 

certiorari  to  review,  as  included  in  "  body  or  officer  " 1310 

changing  time  or  place  of  holding  as  abating  action 92 

civil  practice  act,  courts  to  which  applicable 62 

"clerk  "  asmeaning  clerk  of  court 7 

commissioner  or  appraiser  appointed  by  court  or  judge,  removal  by  court : . . .  81 

failiu«  of  term,  continuance  of  proceedings  at  next  term 92 

jurisdiction  generally 62 

prohibition,  failure  to  make  retiun  aa  contempt  of  eourt  granting  order 1347 

receiver  appointed  by  court  or  judge,  removal  by  oourt 81 

referee  appointed  by  court  or  judge,  removal  by  court 81 

referees,  powers  of  court  exereisable  by 80 

removal  by  oourt  of  referee,  receiver,  oommiasioner  at  appraiser  appointed  by  oourt  or 

judge 81 
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I.  In  general — Continued. 

supreme  court,  jurisdiction  generally 64 

vacancies  or  change  in  judges  of  courts,  effect  aadisoontiiiuing  tMon 79 

n.  Courts  of  record. 

1.  In  general. 

actions  triable  by  court,  right  to  trial  elsewhere  than  at  court  house 437 

adjournment  of  tenn  to  jilace  other  than  court  house  on  stipulation  in  action  triable 

by  court 437 

appellate  court,  order  to  body  or  officer  for  puipoM  of  supplying  defects  in  records 

!                                                     or  papers  on  appeal,  t>ower  to  grant 112 

I                                            dvil  practice  act,  application  of 1 

I                                            commencement  of  action,  attempt  to  oommenoe  as  equivalent  for  purposes  of  stat- 
utes of  limitationfl 17 

I  continuing  trial  of  issue  of  facts  beyond  expiration  of  time  appointed  for  term  to 

continue 436 

jurisdiction  of  supreme  court  generally 64 

new  process  and  forms  of  prooeedin«B,  devising 63 

oaths,  administration  to  witnesses 63 

I                                            re-election  or  reappointment  of  judge,  effect  on  action  or  q;>eeial  proceedings 79 

I                                              subpoena  to  witnesses,  issuanceof 63 

supreme  court,  jurisdiction  of  generally 64 

vacancies  or  change  in  judges,  effect  on  action  or  special  proceedings 79 

2.  First  and  second  judicial  district. 

proceedings  commenced  before  judge  of  court  out  of  court  in  action  or  special  pro- 
ceedings, power  of  any  judge  of  court  to  act  in  matter 78 

!  special  proceedinss  instituted  before  judge  of  court  of  record,  power  of  any  other 

i  judge  of  court  to  act 78 

I  III.  Courts  not  of  record. 

ocmmeneement  of  action,  attempt  to  commence  as  equivalent  to  commencement  in  courts 

not  of  record  for  purposes  of  statutes  of  limitations. 18 

I 

I 

CorenantB.    See  also  Conveyances;  Deeds. 

accrual  of  cause  of  action  for  breach  of  covenant  against  incumbrances  for  purposes  of  limi- 
tation        47 

of  seisin  for  purposes  of  limitation 47 

Creditor. 

"judgment  creditor  "  defined 7 


Creditor's  action. 

I.  Judgment  creditor  to  discover  and  apply  property. 

against  whom  maintainable 1189 

corporation,  right  to  maintain  action  against  domestic 1 196 

county  to  which  execution  must  have  issued 1190 

discovery,  compelling  as  affecting  right  of  plaintiff  to  take  deposition  of  defendant 1 195 

how  compelled 1195 

of  property  and  satisfaction  of  demand  of  creditor 1189 

earnings  of  debtor  within  sixty  days,  right  to  reach  and  apply 1196 

execution,  county  to  which  must  have  been  issued 1 190 

exempt  property,  right  to  reach  and  apply 1196 

final  judgment,  direction  to  satisfy  from  discovered  property 1191 

homestead,  to  reach  surplus  value  of 676,  677 

injunction  to  restrain  transfer  by  or  payment  to  debtor 1 193 

joint  property  owned  in  part  by  persons  not  summoned,  right  to  apply 1 189 

land  contract,  manner  of  appljdng  interest  in 1192 

reaching  and  applying  interest  of  judgment  debtor 1192 

property  that  may  be  reached 1 191 

purpose  of  action 1189 

receiver,  direction  for  conveyance  to  or  delivery  to 1 194 

of  judgment  debtor's  property,  appointment 1 194 

right  to  apply  property  which  could  not  have  been  taken  by  execution 1191 

trust  created  by  third  person,  right  tb  reach  and  apply 1 196 

when  maintainable 1189 

II.  Conversion  of  deceased  debtor's  property. 

action  to  recover  damages  for  conversion  or  injury  to  property  of  debtor  accruing  after 

death  and  before  grant  of  letters 57 

limitation  of  actions  for  conversion 57 

III.  Action  against  debtor's  next  of  kin,  heirs,  devisees  and  legatees. 
1.  In  general. 

apportionment  of  recovery  among  defendants (Dec.  Est.  L.,  )  172) 

defendant  entitled  to  credit  for  prior  or  equal  claims  paid. . . .  (Dec.  Est.  L.,  1 190) 

liability  of  heirs  and  devisees  for  debt  of  decedent (Dec.  Est.  L.,  §  176) 

neglect  to  present  claim  does  not  impair  right  of  action (Deo.  Est  L.,  §  170) 


I 
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m.  AotioD  against  debtor's  next  of  kin,  heirs,  devisees  and  legatees — Continued. 

1.  In  general — Continued. 

preference  upon  death  of  decedent (Deo.  Est.  L.,  §  188) 

recovery,  proportionate  only,  when  equal  claims  exist (Dec.  Est.  L.,  §  189) 

relief  when  defendant  takes  or  inherits  in  more  than  one  capacity. 

(Dec.  Est.  L.,  1 103) 
unpaid  prior  claims  exceeding  value  of  property  a  defense. . . .  (Dec.  Est.  L.,  §  189) 
when  action  lies (Dec.  Est.  L.,  1 170) 

2.  Against  legatees'and  next  of  kin. 

action  against  preferred  or  deferred  legatee. . . . . ; (Dec.  Est.  L.,  §  175) 

may  be  joint  or  several (Dec.  Est.  L.,  $  171) 

apportionment  of  cost  among  defendants (Dec.  Est.  L.,  $  172) 

next  of  kin  defined (Dec.  Est.  L.,  §  194) 

recovery  against  one  only  limited  to  proportionate  share. .  . .  (Dec.  Est.  L.,  )  173) 

requisite  to  recoveiy  against  legatee (Dec  Est.  L.,  )  174) 

preferred  legatees (Dec.  Est.  L.,  $  175) 

sheriff's  fee  on  execution  may  be  taxed  against  each  defendant. 

(Dee.  Est.  L.,  §  172) 

3.  Against  heirs  and  devisees. 

account  of  executor,  etc.,  evidence  of  insufficiency  of  assets. 

(Dec.  Est.  L.,  S  181) 

action  not  suspended  by  infancy (Dec.  "Est,  L.,  {  191) 

to  be  joint (Dec.  Est.  L,.  \  179) 

apportionment  of  recovery (Dec.  Est.  L.,  )  180) 

complaint  must  describe  land  with  common  certainty  and  state  value. 

(Dec.  Est.  L.,  §  184) 

dismissal  on  decree  for  sale  of  realty  to  pay  debt (Dec.  Est.  L.,  §  178) 

election  to  prosecute  action  notwithstanding  decree  for  sale  of  realty  to  pay  debt. 

(Dec.  Est.  L.,  1 178) 

execution  against  infant  suspended  for  one  jrear (Dec.  Est.  L.,  $  191) 

judgment  not  lien  on  realty  aliened  before  filing  of  notice  of  lis  pendens 

(Dec.  Est.  L.,  tl86) 
to  direct  collection  from  realty  not  aUened  by  defendant.      (Dec.  Est.  L.,  §  185) 

liability  for  debt  expressly  charged  on  realty  not  affected (Dec.  Est.  L.,  i  192) 

of  heirs  and  devisees  for  debt  of  decedent (Dec.  Est.  L.,  $  176) 

lien  of  judgment  on  realty  not  aliened  by  heir  or  devisee (Dec.  Est.  L.,  $  185) 

not  to  be  brought  within  one  year  of  death  or  eighteen  months  of  issuance  of  letters. 

(Dec.  Est.  L.,  5177) 

personal  judgment  when  land  aliened (Dec.  Est.  L.,  )  187) 

recoveiy  from  heirs  to  be  deducted  from  recovery  against  devisees. 

(Dec.  Est.  L.,  f  183) 

personalty  to  be  deducted (Deo.  Est.  L.,  1 183) 

requisite  to  recovery  against  devisees (Dec.  Est.  L.,  1 182) 

heirs (Dec.  Est.  L.,  1 181) 

stay  pending  application  to  sell  realty  to  pay  debt (Dec.  Est.  L.,  §  178) 

Crimes  and  criminals.   See  also  Habeas  Corpus;  Certiorari. 

I.  In  general. 

action  by  attorney  general  for  unlawful  exercise  of  corporate  rights,  immunity  of  wit- 
ness   1219 

depositions,  attendance  by  person  confined  in  prison  for  felony ^99 

prisoner  confined  by  mandate  of  court,  remanding  on  habeas  corpus 1252 

purchase  of  real  property  of  infants  at  sale  by  guardian  as  misdemeanor 987 

witness,  order  to  bring  up  prisoner  to  testify 415-420 

witnesses,  privilege  from  answering  questions  tending  to  incriminate 355 

II.  Criminal  actions. 

depositions  taken  within  state  for  use  without 310 

merger  with  civil  action , 9 

physician  or  nurse,  information  as  to  crime  committed  on  child  under  sixteen,  disclosure 

of 352 

defined (Gen.  Const.  L.,  §  18-a) 

III.  Civil  remedies  by  and  against. 

deposition  of  persons  under  sentence  for  felony 2976 

depositions,  right  to  stipulate  for  taking 298 

limitation  of  action  to  recover  real  property 43 

security  for  costs  by  official  assignee  of  convicted  prisoner 1522 

plaintiff  sentenced  after  conmiencement  of  action 1522 

who  is  convicted  prisoner 1522 

IV.  Disqualifications  and  disabilities. 

certiorari  to  review  detennination,  application  for  order 1289 

conviction  as  disqualifying  witness 350 

credibility  of  witness  who  has  been  convicted  of  crime 350 

extension  of  time  to  move  to  set  aside  judgment  where  debtor  prisoner 528 
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Crimiiud  conTersatioii. 

oonfidential  communications,  right  of  wife  to  discloae  as  witness  for  defendant 349 

costs  of  course  to  plaintiff 1470 

where  recovery  less  than  fifty  dollars 1471 

limitation  of  actions 50 

wife  of  pdedntiff  as  competent  witness  for  defendant.  .^ 349 

for  plaintiff 349 

as  personal  injury (Gen.  Const.  L.,  1 37-a) 

Crops.    See  also  Summary  Proceedings  to  Disposses. 

execution  sale  of  land,  right  to  crops  growing  at  expiration  of  period  of  redemption 719 

GroM  actiong. 

courts  in  which  prosecuted  against  representative  or  successor  of  deceased  defendant 87 

necessity  for  bringing  cross  action  against  representative  or  successor  of  deceased  defendant ...  87 

removal  of  original  actions  to  court  where  cross  actions  i>euding 87 

representative  or  successor  of  deceased  defendant,  leave  to  commence  against 87 

trial  of  cross  actions  and  original  actions  together 87 

CroM  motion.    See  Motion. 

Curtesy. 

division  in  partition  when  curtesy  exists  in  undivided  share 1029 

partition,  tenant  by  curtesy  in  entire  property  as  proper  i>arty  defendant 1021 

tenant  by  as  necessary  party  in  partition 1017 


DanuiCM.   See  also  Assessment  of  Damages  and  particular  titles. 

I.  In  general. 

arrest  in  certain  actions  to  recover  damages .  .  ^ 826 

offer  to  liquidate  conditionally,  how  made 175 

by  attorney,  affidavit 179 

contract,  how  made  in  action  for  breach 175 

expenses  in  preparing  for  trial  of  question  of  damages,  when  defendant  entitled  to ... .  176 

refusal  of  offer,  effect  of 176 

damage  to  real  property  pending  action  affecting  same 981 

exemption  from  execution  of  damages  for  injury  to  exempt  personal  property 668 

new  trial  for  insufficient  or  excessive  damages 549 

II.  Assessment. 

costs  on  judgment  absolute  of  court  of  appeals 1507 

counterclaim,  on  application  for  judgment  by  default  on 494 

default,  on  application  for  judgment  by 490 

judgment  absolute  in  court  of  appeals,  on 605 

by  default,  on  application  for 490 

offer  to  liquidate  in  action  for  breach  of  contract,  manner  of  assessment  on 175 

pending  decision  of  motion  for  nonsuit  or  direction  of  verdict 459 

III.  Mitigation. 

libel  and  slander,  right  to  prove  mitigating  circumstances  though  defendant  attempts  to 

justify 338 

partial  defense  as  including  matter  tending  to  mitigate  or  reduce  damages 262 

pleading  mitigating  facts  in  action  for  breach  of  promise  to  marry,  personal  injury  or 

injury  to  property,  necessity  for •. 339 

proof  of  tnifigftting  facts  in  action  for  breach  of  promise  to  marry,  personal  injury,  or 

injury  to  property 339 

rV.  Recovery  in  actions  and  special  proceedings. 

1.  In  general. 

appeal  to  the  court  of  appeals,  damages  by  way  of  costs  for  delay  where  judgment 

affirmed 1510 

injunction,  damages  to  third  person  on  vacating 895 

on  vacating 894 

in  action  for  dower  or  ejectment 890 

limitation  of  action  for  injury  to  person  or  property 48 

personal  injuries  from  negligence 49 

2.  Action  against  witness. 

<fisobedience  of  subpoena  to  appear  before  referee,  arbitrator,  board,  or  conmiittee . . .  406 

subpoena,  disobedience  of 405 

3.  Bonds,  undertaking  and  recognisances. 

penal  bonds 160 

4.  Dower. 

undertaking  on  stay  of  proceedings  to  cover 889 

waste  as  recoverable  where  proceedings  stayed  by  injunction  subsequently  vacated . . .  890 

5.  f^ectment. 

reduction  of  damages  by  value  of  permanent  improvement  made  in  good  faith  while 

holding  adversely 1011 


> 
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Dunacas — ContiiiiMd. 

IV.  Recovery  in  nctioD  uid  Epedal  proceedings — Continued. 
6,  EJBctmeiit — Continued. 

rents  and  piofita  at  part  of  damages 

period  for  which  noovery  may  be  had : . . 

riahttaiecoverdamacetforiTitUioldiiig 

andertaldng  on  stv  of  proceedings  to  cover  damagas 

value  of  uae  of  improvenumta  made  by  defendant  as  part  of  damagea 

waste  as  included  within  dtunagea  to  be  paid  on  vacating  injunction  ordw  stajinj 
ceedinga 

6.  Mandamus. 

recovery  by  petitioner  on  making  final  order  for  peremptory  mandamus 

7.  Replevin. 

ascertaining  on  default 

final  judgment  for  defendant  as  bar  to  action  for  damages 

injuiy  or  depreciation  of  chattel 

rfieriff ,  for  wrong  delivery  of  chattd  replevied 

statement  of  amount  in  verdict,  report  or  decision 

transferee  of  title  pending  detention,  right  to  n'""*''n  action  for  chattel  wtd 

8.  Seduction. 

continuance  of  action  by  mother  on  death  of  [atiier 

9.  Usurper  of  office. 

damagee  sustained  by  rightful  holder 

10.  State  to  recover  public  funds. 

funds  misappropriated,  etc.,  when  maintainable 

vesting  of  title  to  funds,  etc..  in  state  upon  commencement  of  action 

V.  Official  acts. 

conveyance  pursuant  to  judgment.  faHure  to  oonqdy  with  statute  as  to  contents .... 
execution  sale  of  realty,  irresularity  In 

VI.  Double,  treble  and  incteased. 

ooDcealing  orwithfaolding  attached  property 

decision,  necesaity  tor  stating  single  damages 

increased  eoataonrecovery  of  double  or  increased  damages 

judgmentforlncreaaeddajnages  on  report,  verdict,  etc 

report  of  referee,  necesnty  for  stating  single  damages 

verdict,  necessity  for  stating  single  damages 

action  by  dty,  town  or  village  for  cutting  trees,  etc (Retd  Ptop.  L.. 

for  forcible  entry  or  detainer. (Real  Ppip.  L., 

Vn.  Exemplary  damacee. 

seduction,  continuance  of  action  by  mother  on  deatti  of  father 

Dfttea.   See  Time. 

DmQi.  See  also  Life  Tenant.  Abatement  and  Continuance. 

I.  In  general. 

incompetent  persons,  disposition  of  propnty  and  filing  account  by  committee 

Uinitationof  actions,  death  of  debtor  out  of  state 

creditor 

presumption  arising  from  absence  for  seven  years 

aa  to  unknown  heirs  in  partition  after  twenty-five  years 

II.  Actionfordamagesforcausing. 

attachment,  when  may  be  granted 

contributory  negligence  as  defense 

necessity  for  pleading  and  proving 

costs  of  course  to  representative  bringing  action 

depositions  of  deceased,  use  of  in  action  by  executor  or  admlnlstlUor 

amount  of  recovery (Dee.  Est.  !>., 

contributory  negligence,  pleading  and  proving (Dec.  Est.  L..  ! 

distribution  of  damagea  Mcovered (Dec.  Est.  L.,  I 

for  whose  benefit  action  brought (Deo.  Est.  L.,  ' 

interest  to  be  added  to  date  of  death (Dec.  Bet.  L., 

limitation  of  action (Dec.  Eat.  L.,  ■ 

nait  of  kin  defined (Dec.  Eat.  L-,  ' 

right  of  action  conferred (Dec,  Eat.  L.,  ' 

who  may  maintun (Dec.  Est.  L..  ' 

III.  Effect  on  pending  action  and  proceeding. 

continuance  of  special  proceeding  before  successor 

justice  of  the  peace,  proof  of  proceedings  before 

Bucceoaor,  continuance  of  speinalprooecdingB  before,  power  of 

2.  Attorney. 

notice  of  appeal,  service  where  attorney  dead 

proceedings  in  action  after  death 


INDEX  TO  CIVIL  PRACTICE  ACT— fixRUiicu  are  to  SEcnotre 

iXb — OonHnutd. 

H.  Effect  OD  pending  action  knd  piooeeding — Contutued. 
8.   Ofpurtiu.   8e«nlaoftb«t«meDtMidcoDtIauaiice. 

abatement 32 

by  order  of  omirt  on  death  of  plaintiff 88 

of  praBonalinjuiT  actions  by  death  of  party  after  verdict,  rtvort  or  deeialoD 8B 

appeal  after  death  of  advene  party 557 

death  of  party  pending 578 

undertaking  where  adverse  par^  dies  after  order  or  judgmeDt 672 

arbitration,  prooeedingi  on  death  after  award 1405 

bail,  exoneration  by  death  of  defendant 875 

bringing  in  succeasors  to  deceased  party,  prDceeding  for 87 

oonf  eadDn  of  Judgment,  entry  of  judgment  aftar  death 543 

continiuuioeagainit  surviving  pMtiesjc^tly  liable 85 

by  or  against  repreaentative  of  sole  party 84 

exoneration  of  bail  on  death  of  defendant 675 

extenmonof  timeto^>peal 99 

to  move  to  let  aside  judgment 99 

within  which  action  will  abate 99 

Judgment  tiy  confession,  entry  after  death 543 

death  of  party  pending  action 478 

for  sum  of  money  entered  afl^  death,  requisitB (Rules  Civ.  Pr.,  186) 

wh^e  party  dies  after  verdict,  etc.,  effect  of 478 

right  to  enter 478 

wherepartydieabefore  verdict,  etc.,  light  to  enter 478 

limitatioo  of  actions,  debtor  dying  without  etate  as  siupeoding  running  of  statnta 12 

one  of  parties,  bringing  in  repreoentatlve  in  contract  action 85 

several  parties  in  action  on  contract  as  discharging  of  estate 8S 

personalinjuiyaotion,  abatement  on  death  of  party  alter  verdict,  rqKirtordeoiBon..  S9 

plaintiff,  abatonentt^  order  of  court , 88 

public  officer  prosecuting  action 90 

receiver  proaeeuting  action 90 

replevin,  coatinuaiice  of  action  on  death  of  either  party 1131 

representative  of  soie  party,  continuance  by  or  «g«'iift S4 

setting  aside  judgment  after  death  of  party,  by  whom  motion  made 523 

substitution,  effect  of  failure  where  party  diea  pending  appeal 573 

order  where  party  dies  pending  appeal 579 

where  party  dies  pending  mipeal 579 

(ueccator  or  public  officer  receiver  or  trustee,  continuance  of  action  by 90 

testimony  as  to  personal  transaction  with  party  at  former  trial  sinee  deoeased,  ad- 
missibility of 348 

of  deceased  party  or  witne«B  at  former  trial,  admiasibili^  of 348 

trustee  prosecuting  action 90 

4.   As  Effecting  executions. 

death  of  debtor  in  custody,  right  to  issue  execution  against  property 770 

enforcing  on  death  of  flheriff 639 

homestead  exemption,  continuance  after  death  of  owner 074 

issuance  against  decedeut's  property 666 

property  aftar  death  of  judgment  debtor 654 

judgment  creditor,  issuance  of  execution  after  death 051 

possession  of  real  property,  leave  to  issue  eiecutlODS  aftar  death  of  defendant 051 

redemption  of  real  property,  by  whom  deed  executed  where  Conner  or  peraon  spe- 

aially  appointed  to  sell  diea 765 

sheriff,  conveyance  on  sale  after  death  of 752 

enforcement  of  execution  upon  death  of 639 


Mdsnti'  WtatW.    See  also  Creditw's  Action;  Execnbua  and  Adn^nistrators;  Life  Estate; 
Life  Tenants ;  Surrogates'  Court  Act. 
I.  Id  general. 

attachment  of  rights  or  interests  of  defendant  in 016 

death,  presumption  of  arising  from  abs^oa 341 

incompeteatpertOD,administratiou  of  estate  where  committee  appointed 1383 

appointment  of  receiver  pending  aotioa  (or  partition,  distribution  or  to  oonstiue  or  ea- 

lablish  will (Deo.  Est.  L.,  (210) 

n.  Froptsiy  and  assela. 

foreclosure,  when  surplus  mon«7  to  be  paid  into  surrogate's  court.  .(Rules  Civ.  Fr.,  254) 

partition,  distribution  of  proceeds  paid  into  court  on  sale  free  from  lien  of  debts 1046 

n  or  administrators  as  necessary  partiea  defendant 1019 
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II.  Property  and  ameta — CoQtinued. 

paititioii,  pBymentinla  court  on  MietTeefiomdebts 

Hale  fMeffom  Hen  of  debts  of  decedeot 

when  proceeds  of  sale  payable  direcUy  to  partfee 

withdinwalofshsreof  ptDceedi 

III.  Debts  and  clainiB. 

execution  againat  decedent's  pioperty,  manner  of  procuiing  leave  to  issue 

sBainst  property  of  decedent,  judgment  debtor,  rlsht  to  issue 

issuance  by  leare  against  decedent's  properly 

(rauduleat  tmiiafer  by  deceased,  enforoement  of  iudgment  by  execution  without  leave .  . 
judgment  entered  after  death  of  party  as  establidiinB  debt 

lien,  enforoement  and  payment 

leave  to  issue  execution  againct,  by  whom  (ranted 

againat  decedent's  pioperty,  manner  of  procuiing 

pioof  upon  which  gianted 

time  when  may  be  granted 

notice  of  application  for  permission  to  issue  execation,  to  whom  giveD  uid  lUMiitw 

BuiTtwate'a  court,  procedure  to  obtaJn  leave  to  Issue  execution 

IV.  Payment  of  legacies. 

action  by  subflcribing  witness  or  by  after  bom  child,  costs  of  course , 

V.  Cieditor's  action.   See  also  Creditor's  Action- 

costs  of  coune  in  action  to  recover,  etc 

to  plaintiff  in  action  to  recover  far  debt 

against  next  of  kin.  legatees,  ludiB  and  devisees (Dec.  Est.  L.,  1  206] 

Decalt.   See  also  Fr»ud. 

arrest  in  action  for 

where  foreign  judgment  recovered  for  price  of  property  obtained  tberetqr 

Doptllon.   Bee  also  Exceptions,  Surrogate's  Court  Act. 

I.  IngeneivJ. 

abatement  ofpeisonalinjury  action  ondeatb  of  party  after  decision 

certiorari  to  review. "  deterTnination  "  as  including  deosion 

default  in  appearing  at  trial,  ri^t  of  advose  party  to 

definition 

flndingB  of  fact,  request  for 

personal  injury  action,  abatement  on  death  of  party  after  decision 

reversal  on  question  of  law  where  party  dies  after  verdict,  report  or  decinon  renden 

referee'sreportonwholeissueof  fact  as  decision  of  court 

requestaforfindingiandniUnga,  duty  of  court  as  t« 

to  Bnd,  when  to  be  made 

ruling  upon  questions  of  law,  requests  to  make 

II.  Form  and  contents. 

increased  damages,  cocesaity  for  stating  angle  damages , . . .  : 

interlocutory  judgment,  direction  for  final  judgment  in 

judgment  to  be  entered,  direction  for 

non-suit,  direction  as  to  final  or  interiocutory  judgment  where  granted 

necessity  for  finding  of  facts 

when  final  judgment  may  be  directed  in  interlocutory  judgment 

statement  of  facta  found  and  conclusioni  of  law 

III.  Rendition ;  filing ;  entry  of  judgment. 

costs  on  new  trial  for  failure  to  file 

death  of  party  after,  right  to  enter  judgment 

before,  right  to  enter  judgment 

validity  of 

failure  to  file,  order  on  application  tor  new  trial  when  dedrion  not  filed  at  time  mot 

right  of  either  party  to  new  trial 

interest  from  time  of  making  decision  as  part  of  judgment 

issue  of  fact,  triable  by  court,  tried  in  another  county,  where  filed 

law  tried  in  another  county,  where  filed 

judgment,  interests  from  time  of  making  decision  as  part 

judgment  roll,  decision  as  part  of 

mandamus,  court  to  which  decision  on  question  of  fact  returned 

when  petitioner  entitled  to  decision  on  issue  of  fact 

matrimonial  actions 

neceeaity  for  filing 

provisional  remedy,  motion  for  or  to  vacate,  when  to  be  made 

time  within  which  to  be  filed 

IV.  Exceptions;  appeal. 

case,  necessity  where  appeal  based  only  on  exception  to  decision 

exception  to  refusal  of  court  t«  find  request 

finding  of  fact  without  evidence  as  ruling  upon  question  of  law. 

MB 
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rM.   See Judgmeiit:Burrogste'sCourtAct. 

dl-    See  alaa  Couveyancea. 

I.  Inseneral. 

KdmuBon  of  ceiiuiiieiieas  of,  denumd  for 823 

grantee  io  deed  by  iheriff  of  nal  pniperty  etJd  under  ex««atioti 7ti 

infant  or  inoompetent,  effect  of  deed  giveo  on  prooeedinsa  to  sell  realty 1401 

■heriff'B  deed  on  Bale  of  real  proi>erty  under  execution 74$ 

II.  Evidence. 

admusibilJtj' of  conveyance  duly  aekoowledged  or  proved M4 

deeds  proved  by  interested  or  incompetent  mtDen 384 

record 384 

conduiiveneea  of  oertifiMte  of  BcknowIedxmeDt  or  proof  of  oonveyance 3St 

retard  or  traoteript  of  record  of  conveyance. 384 

conv^'aoce  duly  aeknowledsed  or  proved,  admiaaibility  in  evidence 3S4 

exemplification  of  record  of  oonverancei  of  land  without  state,  admissIbUlt]'  and  effect  aa 

evidence 3(« 

beinfaip,  tedtal  in  deed  ae  presumptive  evidence 379 

land  within  another  state,  admissibili^  and  effect  aa  evidence  of  duly  authenticated  deed . .  8B3 

without  state,  admiiiibilityaDd  effect  of  deed  as  evidence 393 

reoord  of  deed,  adminibility  io  evidence 384 

when  may  be  produced  on  subpoena  duces  tecum 410 

subpoena  duces  tecum  to  produce  record  ol 410 

■alt.    See  also  Divorce;  Judgments;  Marriage;  Pleadings;  Refersoce*;  SeparaUon. 
I.  In  general. 

annuhnent  of  marriage,  necessity  for  proof  of  facts 1143 

aptwal  (lom  default  order  or  judgment,  right  to  take 567 

restitution  where  defendant  permitted  to  defend  after  final  judgment 217 

service  of  papers  on  party  who  has  defaulted  in  appsoraiioe,  neoeoaity  for 163 

substituted  service,  defending  after  final  judgment,  time  within  which  iq>pUcatioii  must  be 

made 217 

right  to  defend  before  final  judgment 217 

trial,  appearance  at,  ri^t  of  adverse  party 438 

tl.  Judgment. 

actions  in  which  judj^ment  by  default  may  be  entered  where  summons  not  served  per- 

Bonally  or  served  without  the  state MS 

plaintiff  must  apply  to  court  for  judgment 489 

aaseeanient  of  damagea  on  apptioition  for  judgment  by  default 400 

default  in  answer,  demand  for  reUef  in  complaint  as  controlling  relief  awarded 479 

entry  of  course  in  certain  actions 485 

infant  defendant,  when  judgment  by  default  miky  be  taken  against 493 

matrimonial  actioiu - - 1 167 

proceedings  before  clerk  on  entering 487 

proof  to  be  filed  byphuntiff 488 

on  application  to  court  for  judgment (Rules  Civ.  Pr.,  1S9) 

replevin,  ascertaining  damages  or  value  of  property 1 123 

suDUnoDB  served  without  state,  where 493 

to  whom  applicationmade  where  part  of  defendants  appear 491 

when  clerk  may  enter 486 

where  summons  not  served  personally 493 

served  without  state 493 

Mtg.   See  also  Amendment;  Mistake;  Pleadings. 

correcting  or  disr^arding , lOS 

diaiegartiing  non^prejudicial ..,,-...-..-.-...-........ - .  105 

requisite  of  notice  or  order  to  show  cause  on  application  baaed  on (Rules  Civ.  Pr.,  62) 

'W>d*nt».  3ee*lsoAppe8r*iioe«:PattiM;Pleadinciandparticulartitlea. 

BToaa  action,  leave  to  oomtDence  againat  aucceaaor  of  deceased  defendant S7 

death  after  verdict,  report,  etc..  riji^t  to  ent«r  judgment 478 

before  verdict,  decision,  etc.,  right  to  enter  judgment 478 

judgment  granting  aSnostiverdief  to,  right  to  ipve 474 

name  of  defendant  not  known  in  full,  how  deaigruted 316 

nnknown  defendant,  how  designated 216 


I 
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action , 4, 7, 10 

affidavit ! 7 

an  action  of  ejectment 7 

anniilled 7 

appellant 561 

"body  or  officer  "  in  certiorari  to  review WIO 

civil  action 6 

clerk 7 

counterclaim 266 

decision 7 

"determination  "  in  certiorari  to  review 1310 

domestic  corporation 7 

^ectment,  and  action  of 7 

expenses,  as  used  in  article  regulating  foreclosure 1087 

failure  of  proof 434 

foreign  corporation 7 

general  verdict 458 

incompetent  persons. . . .  ^. 1356 

judgment 7, 472 

creditor 7 

as  used  in  reference  to  supplementary  pioceedingi 773 

creditor's  action 7 

law 7 

motion 113 

order 7, 127 

poorperson 199 

"proceeding" (Rules  Civ.  Pr.,  9) 

property 974 

real  property 708 

report : 7 

respondent 661 

special  proceeding 6, 7 

verdict 468 

subpoena 403 

variance 434 

verdict,  general  and  special 458 

action (Gren.  Const.  L.,  1 11-a) 

dvil  action (Gen.  Const.  L.,  1 16-a) 

criminal  actions. (Gen.  Const.  L.,  1 18-«) 

distinct  parcel (Gen.  Const.  L.,  {  20-a) 

ejectment. (Cjren.  Const.  L.,  {  20-b) 

foreign  corporation (Gen.  Corp.  L.,  S  47) 

injury  to  property (Gen.  Const.  L.,  1 25-a) 

judge (Gen.  Const.  L.,  I  26) 

judgment  creditor. (Gen.  Const.  L.,  1 26^) 

mandate (Gen.  Const.  L.,  l  28-a) 

next  of  kin (Dec.  Est.  L.,  §  134) 

defined (Dec.  Est.  L.,  §  194) 

notify (Gren.  CJonst.  L.,  {  33-a) 

personal  injury (Gen.  Const.  L.,  §  37-a) 

petit  juror. (Gen.  Const.  L.,  \  63-a) 

jury ((Jen.  Const.  L.,  1 63-a) 

special  proceeding (Gen.  Const.  L.,  {  46-a) 

trial  jury (Gen.  Const.  L.,  {  63-a) 

Demand. 

account,  copy  in  action  on ; 246 

admission  of  facts  for  purposes  of  cause 323 

change  of  place  of  trial,  necessity  for  demand  for  change  to  proper  county 186 

expenses  incurred  where  opposite  party  refuses  to  admit  facts  on  demand  before  trial 323 

genuineness  of  paper 322 

interlocutory  and  also  final  judgment  in  complaint  in  equity  action 256 

interpleader,  judgment  in  action  for 286 

judgment  in  complaint 256 

limitations  of  action,  when  statute  commences  to  run  where  demand  necessary 16 

Dtmurrer.    See  also  Answer;  Complaint;  Coimterdaim;  Pleadings;  Reply. 

abolished 260.  277 

Deaialg.    See  Answer;  Reply. 

Dopoiit,    See  also  Payment  into  and  out  of  Court 

disobedience  of  order  to  deposit  or  deliver  property,  or  oooveiy  real  property,  as  contempt. .     97d 
in  lieu  of  undertaking  on  appeal 664 
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money  in  lieu  of  undertaking  or  bail 856 

property  that  ia  subject  of  litiiEation 978 


Depoeitions. 

I.  In  general. 

after  judgment 293 

before  action  eonmienoed 295 

tiial 288 

during  trial 293 

judgment,  testimony  to  cany  judgment  into  effect 293 

letters  rogatory 309 

in  lieu  of  deposition 309 

material  and  necessaiy,  necessity  that  testimony  be 288 

motion,  testimony  by  deposition  to  be  used  on 307 

j  to  be  used  on (Rules  Ciy.  Pr.,  120) 

I                                     pendency  of  action  and  before  trial  during 288 

I                                     pending  action  and  before  trial 288 

persons  who  may  cause  deposition  to  be  taken,  parties 288 

whose  deposition  may  be  taken  pending  action  and  before  trial 288 

physioal  examination  of  plaintiff  in  action  for  personal  injuries 306 

right  without  taking  deposition 306 

taking  deposition  of  plaintiff  at  time  of . . . .- 306 

rebuttal  of  testimony  of  party  adduced  by  adverse  party. 343 

BpemaX  proceedings 308 

when  may  be  taken 288 

I                                    without  state  before  action  commenced 295 

'  II.  Persons  whose  testimony  may  be  taken. 

absentee 288 

adverse  party 288 

association,  testimony  of  officer,  director,  managing  agent  or  employees 289 

corporation,  testimony  of  one  or  more  of  its  officers,  directots,  managing  agents  or  em- 
ployees   289 

counterclaim,  deposition  of  original  owner 288 

I                                     defendant's  deposition,  effect  on  right  to  take,  of  compelling  discovery  in  creditor's  action  1 195 

hospital  physician  or  nurse  in  personal  injury  action,  applicability  of  rules  relating  to 

depositions  of  witnesses 354 

testimony  in  actions  for  personal  injury 354 

non-resident  witness 288 

nurses,  testimony  of  hospital  nurse  in  action  for  personal  injury 354 

original  owner  of  claim  or  counterclaim 288 

party  to  action 288 

persons  about  to  depart  from  state 288 

prisoner  confined  under  sentence  for  felony 297 

thifd  persons  about  to  depart  from  stste 288 

witnesses,  non-resident  or  absentee 288 

residing  more  than  one  hundred  miles  from  place  of  trial 288 

sick  or  infirm 288 

where  special  dreimistanoss  renders  it  ptoper  to  take  depositions 288 

m.  Procedure. 

adjounanoit  ol  examiaation (Rules  Civ.  Pr.,  127) 

affidavit  on  application  for  order,  contents .(Rules  Civ.  Pr.,  122) 

affidavit  on  application  for*  order  where  production  of  books  and  papers  desired 

(Rules  Civ.  Pr.,  122) 

application  for  order  for  deposition ; .  .(Rules  CHv.  Pr.,  122) 

application  for  order  to  take  deposition,  affidavit  required (Rules  Civ.  Pr.,  122) 

association,  testimony  of,  how  taken 289 

before  action  commenced,  necessity  for  order  to  take 295 

whom  testimony  may  be  taken  within  state 301 

without  state 301 

books  and  papers,  produotioa  where  deposition  taken  pursuant  to  order 296 

received  in  evidence 296 

commission,  issuance  where  testimony  to  be  taken  without  state 294 

compelling  attendance  of  witnesses 299 

corroration,  testimony  of,  how  taken 989 

croas-interrogatoiies,  effect  of  failure  to  serve (Rules  Civ.  Pr.,  126) 

failure  to  serve,  right  to  cross-examine  orally (Rules  Civ.  Pr.,  126) 

disquafifioation,  persons  who  may  not  take  testimony 301 

disqualified  person,  right  to  take  testimony  where  mutually  agreed  upon  by  parties ....  301 
examination,  affidavit  that  motion  has  not  been  made  to  modify  or  vacate  notice,  when 

required (Rules  Civ.  Pr.,  128) 

manner  of  taking  testimony (Rules  Civ.  Pr.,  129) 

objection  to  questions,  right  to  raise  on  trial (Rules  C^v.  Pr.,  129) 

objection  to  questions,  when  to  be  noted (Rules  Civ.  Pr.,  129) 

papers  to  authorise  officer  or  person  to  proceed  with (Rules  Civ.  Pr.,  128) 

til 
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examination,  reading  deposition  to  person  examined (Rules  Civ.  Pr.,  129) 

filing,  time  and  place (Rules  Civ.  Pr.,  132) 

interrogatories,  effect  of  failure  to  serve  cross-interrogatories (Rules  Civ.  Pr.,  126) 

effect  of  failure  to  serve  notice  of  settlement (Rules  Civ.  Pr.,  126) 

notice  of  settlement  after  service  of  cross-interrogtitories (Rules  Civ.  Pr.,  126) 

settlement  of  written  interrogatories  by  consent (Rules  Civ.  Plr.,  126) 

settlement  where  consent  not  given (Rules  Civ.  Pr.,  126) 

time  when  interrogatories  and  cross-interrogatories  must  be  served. 

(Rules  av.  Pr.,  126) 

letters  rogatory 369 

issuance  by  court 300 

necessity  that  written  interrogatories  be  annexed  to 309 

manner  of  taking  testimony 302 

manner  of  taking  testimony (Rules  Civ.  Pr.,  129) 

matters  or  issues  hs  to  which  testimony  is  to  be  taken,  question  concerning,  how  ndaed . .     291 
modifying  notice  to  take  testimony  as  to  time,  place  and  person  before  whom  to  be  taken 

(Rules  Civ.  Pr.,  124) 
motion,  affidavit  on  application  for  deposition  to  be  used  on  motion 

(Rules  av.  Pr.,  120) 

notice  of  application  to  make  deposition (Rules  Civ.  Pr.,  120) 

subscribing  and  delivering  deposition  for  use  on (Rules  Civ.  Pr.,  120) 

subpoenaing  and  examining  witness  for  deposition  used  on  motion 

(Rules  av.  Pr.,  120) 

motionforordertotaketestimonyduriog  trial  or  after  judgment 293 

in  first  instance  in  lieu  of  notice 292 

motion,  grounds  on  which  deposition  of  person  not  party  may  be  taken  for  use  on 307 

to  modify  or  vacate  notice,  papers  upoD  which  heard 291 

vacate  or  modify  notice,  questions  raised  by 291 

necessity  for  filing  deposition (Rules  Civ.  Pr.,  132) 

notice  of  motion  for  Older  to  take  testimony 292 

taking  testimony  by  deposition 290 

taking  testimony  by  depocdtion (Rules  Ov.  Pr.,  121) 

motion  to  vacateor  modify 291 

when  vacated 291 

vacating (Rules  av.  Pr.,  124) 

notice,  requisites 290 

to  whom  given 290 

where  testimony  is  to  be  taken  upon  oral  examination 294 

oath  of  witness,  by  whom  administered 302 

fonnof 302 

oral  question,  when  examination  to  be  on 302 

order  denying  motion  to  vacate  notice,  terms  and  condition 294 

for  taking  testimony,  terms  and  conditions 294 

in  the  first  instance  in  lieu  of  notice 292 

made  by  judge  out  of  court,  entering (Rules  av.  Pr.,  125) 

requiring  production  of  books  and  papers 296 

to  show  cause  whether  notice  should  not  be  modified  or  vacated,  where  returnable ....     291 

to  take  testimony  before  action  commenced,  necessity  for 295 

naoeisity  for  where  parties  stipulate  that  testimony  of  witness  be  taken  by 

depositions 298 

of  person  confined  in  prison  under  sentence  for  fd.ony 297 

order  where  testimony  to  be  taken  wholly  or  partly  upon  oral  examination 294 

papers  requited  to  authorise  officer  or  person  to  proceed  with  examination. 

(Rules  av.  Pr.,  128) 

persons  before  whom  testimony  may  be  taken,  disqualifications 301 

to  be  taken,  questions  concerning,  how  raised 291 

*     physidal  examination  of  female 306 

order  for 306 

place  and  time  of  taking  testimony (Rules  Civ.  Pr.,  127) 

place  of  taking,  how  question  raised 291 

testimony  upon  oral  examination,  order  fixing 294 

prisoner  confined  for  felony,  production  of 297 

under  sentence  for  felony ,  requisite  of  order 297 

procedure  without  state,  taking  testimony  on  written  interrogatories 302 

production  of  prisoner  under  sentence  for  felony 297 

proof  of  service  of  order  or  notice  required  by  nde (Rules  av.  Pr.,  128) 

questions  that  may  be  raised  on  motion  to  vacate  or  modify  notice 291 

reading  depositions  to  person  examined (Rules  Civ.  Pr.,  129) 

refusal  to  answer  question,'prooeedings  thereon (Rules  Civ.  Pr.,  129) 

lig^t  to  take  testimony,  how  question  raised 291 

service  of  interrogatories (Rules  Civ.  Pr.,  126) 

settlement  of  interrogatories (Rules  av.  Pr.,  126) 

special  proceedings,  depositions  to  be  used  in 308 


INDEX  to  CIVIL  PRACTICE  ACT— Refbrbncbs  are  to  Sections 
Depofitloiui — Continued. 

III.  Procedure — Continued. 

stay,  notice  of  motion  to  modify  or  vacate  notice 291 

order  to  show  cause  providing 291 

stipulation  that  order  be  entered  to  take  testimony  of  witness 298 

to  take  testimony  of  persons  authorised  without  order 298 

confined  imder  sentence  of  felony 298 

stipulation  that  testimony  be  taken,  filing (Rules  Civ.  Pr.,  125) 

subscription  by  person  examined (Rules  C])iv.  Pr.,  129) 

suppression  of  deposition  taken  without  state (Rules  Civ.  Pr.,  133) 

terms  and  conditionB  of  order  for  taking  testimony  or  denying  motion  to  vacate  notice ....     294 
testimony,  manner  of  taking 302 

on  oral  examination,  takingdown 302 

when  substance  only  may  be  taken  down / 302 

time  and  place  of  taking  testimony (Rules  Civ.  Pr.,  127) 

for  service  of  notice  to  take  testimony (Rules  Civ.  Pr.,  121) 

for  taking  testimony  upon  oral  examination,  order  fixing 294 

of  taking,  how  question  raised 291 

within  which  interrogatories  and  cross-interrogatories  must  be  served 

(Rules  av.  Pr..  126) 

vacating  notice  to  take  testimony 291 

vacating  notice  to  take  testimony (Rules  Civ.  Pr.,  124) 

without  state,  requisite  of  order  where  testimony  is  to  be  taken 294 

witness  confined  in  prison  for  felony,  attendance  of 299 

witnesses,  compelling  attendance 299 

feesof ' 299 

place  where  non-resident  witness  may  be  compelled  to  attend 300 

resident  witness  may  be  compelled  to  attend 300 

written  interrogatories,  settlement 302 

when  examination  to  be  on 302 

rV.  Costs  and  fees. 

costs  for  drawing  interrogatories 1504 

taking 1504 

fees  for  certified  copy,  including  in  bill  of  costs 1518 

of  commissioner,  including  in  bill  of  costs 1518 

of  witnesses  on  deposition  to  be  used  without  state 1540 

V.  Use  of  deposition. 

actions  in  which  may  be  used  as  evidence  where  taken  before  commencement  of  action ....     303 

conditions  iinder  which  deposition  may  be  read  in  evidence 304 

decedent,  use  of  deposition  as  evidence  in  action  for  wrongful  death  by  executor  or  admin- 

!  istrator , . .     303 

deponent  available  as  witness,  use  of  deposition  where 304 

effect  as  evidence 305 

evidence,  deposition  taken  after  commencement  of  action,  actions  in  which  it  may  be  used 

as 303 

I  effect  as 305 

I  in  action  for  which  taken,  right  of  either  party  to  read  in 303 

objection  to  competency 305 

competency  of  witness  making  deposition 305 

form  of  questions 305 

when  may  be  read  in 303 

objections  to  competency  of  witness  or  question  or  answer 305 

persons  against  whom  depositions  may  be  used  as  evidence 303 

special  proceedings SOS 

VI.  Taken  without  state. 

affidavit  of  agent  to  whom  deposition  delivered (Rules  Civ.  Pr.,  131) 

third  person  where  agent  dead,  etc (Rules  Civ.  Pr.,  131) 

agent  dead,  etc.,  delivery  by  another  person (Rules  Civ.  Pr.,  131) 

annexing  certificate  showing  proceedings (Rules  (^v.  Pr.,  130) 

papers  authorising  together  with  interrogatories (Rules  Civ.  Pr.,  130) 

delivery  of  deposition  and  papers  by  agevvt  to  clerk  or  judge (Rules  Civ.  Pr.,  131) 

execution  by  one  or  more  of  several  persons  appointed (Rules  Civ.  Pr.,  130) 

exhibit,  disposition  of (Rules  Civ.  Pr.,  130) 

filing  by  clerk (Rules  av.  Pr.,  131) 

deposition  and  papers (Roles  Civ.  Pr.,  131) 

indosing  in  single  packet  deposition  and  all  papers (Rules  Civ.  Pr.,  130) 

indorsement  of  person  or  clerk  of  time  of  receipt  and  opening (Rules  Civ.  Pr.,  131) 

officer  or  person  to  subscribe  each  single  sheet (Rules  Civ.  Pr.,  130) 

providing  officer  taking  with  title  fifteen  of  rules  of  dvil  practice  and  article  twenty-nine 

of  civil  practice  act (Rules  Civ.  Pr.,  128) 

return  by  mail,  duty  of  clerk (Rules  Civ.  Pr.,  131) 

retoniing  by  agent (Rules  CHv.  Pr.,  130) 

mail (Rules  Civ.  Pr.,  130) 

suppression  on  ground  of  fraud  or  irregularity (Rules  Civ.  Pr.,  133) 

where  person  examined  could  have  been  subpoenaed (Rules  Civ.  Pr.,  133) 
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Vn.  Within  state  for  use  without  state . 

books  and  papers,  production  on  examination 310 

cases  in  which  depositions  may  be  taken 310 

disobedient  or  recalcitrant  witness,  affidavit  on  which  order  to  show  cause  granted 

(Rules  Civ.  Pr.,  137) 

contempt  by (Rules  Civ.  Pr.,  137) 

order  to  show  cause  before  supreme  court (Rules  Civ.  Pr.,  137) 

proceedings  on  order  to  show  cause (Rules  Civ.  Pr.,  137) 

general  rules  of  praotioe  to  provide  regulations 311 

petition  for  subpoena  to  compel  production  of  books  or  papers (Rules  Civ.  Pr.,  136) 

on'  which  subpoena  to  compel  attendance  of  witness  issued. .  . .  (Rules  Civ.  Pr.,  136) 

production  of  books,  when  denied. (Rules  (Tiv.  Pr.,  136) 

punishment  of  disobedient  or  recalcitrant  witness (Rules  (Div.  Pr.,  137) 

recalcitrant  witness,  punishment  of 311 

subpoena  duces  tecum,  contents (Rules  CSv.  Pr.,  136) 

subpoena  to  compel  attendance  of  witness (Rules  Civ.  Pr.,  136) 

witness 311 

by  whom  and  upon  what  papers  issued 311 

vacating  or  modifying (Rules  Civ.  Pr.,  136) 

taking  and  return  of  deposition 312 

witness,  punishment  of  recalcitrant 311 

VIII.  Perpetuation  of  testimony  as  to  title  to  real  property. 

actions  in  which  depositions  may  be  used  as  evidence 321 

adjournment  of  examination,  power  of  referee 319 

admissibility  of  perpetuated  testimony 318 

where  testimony  may  be  taken  by  commission 313 

where  witness  available 313 

affidavit  on  application  for  order (Rules  Civ,  Pr.,  123) 

application,  notice  of 317 

to  take  deposition  and  to  perpetuate  testimony 316 

certification  and  return  of  depositions  of  witness  without  state 318 

of  deposition  by  referee 320 

commission  to  examine  person  residing  without  state 318 

witness  without  state,  application  of  civil  practice  act  and  rules  relating  to  depositions 

taken  without  state  for  use  within 318 

contempt  of  witness ! . . . .  319 

contents  of  deposition 320 

court  to  which  application  made 316 

documentary  evidence  introduced  in  connection  with  testimony,  effect  of . . '. 314 

effect  of  deposition  taken  by  commission  without  state 318 

evidence,  Mae  of  as 321 

examination,  matters  to  be  included  therein  by  referee 320 

filing  deposition,  petition  and  order,  and  proof  of  service  of  notice 320 

papers  as  condition  to  use  as  evidence  of  deposition  taken  without  state 318 

hearing,  proceedings  on 319 

proof  of  notice  of 319 

interrogatories  for  examinatioa  of  person  without  state  by  commission 318 

witness  without  state,  settlement 318 

introduction  in  evidence,  mode  of 315 

notice  of  application 317 

manner  of  giving 317 

persons  to  be  served  with 817 

notice  of  hearing  before  referee 317 

settlement  of  interrogatories  where  witness  examined  without  state 318 

objections  to  perpetuated  testimony  that  may  be  taken  at  trial 315 

order  as  to  service  of  notice  of  application 317 

persons  against  whom  depositions  may  be  used  as  evidence 321 

who  may  apply  to  take  deposition  and  perpetuate  testimony 316 

whose  testimony  may  be  perpetuated 316 

petition,  contents  and  verification (Rules  Civ.  Pr.,  138) 

to  perpetuate  testimony (Rules  Civ.  Pr.,  138) 

possession  on  which  application  to  be  made,  length  of 816 

proceedings  before  referee 319 

proof  on  application  for  order  to  perpetuate  testimony  for  future  action 

(Rules  av.  Pi-.,  123) 

reading  and  subscribing  depositions  by  witness 320 

recording  depositions  or  certified  copy 320 

taken  without  state  as  condition  to  use  as  evidence 318 

referee,  appointment  of 317 

refusal  of  witness  to  answer  questions • 820 

subpoena,  power  of  referee  to  issue 319 

title  on  which  application  made,  nature  of 816 

undivided  interest,  right  of  person  holding  to  make  application 316 

without  state,  effect  of  deposition  of  witness  taken  by  commission 318 
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DMcentCAit. 

effect  on  right  of  person  in  poesesaion 4^ 


Detennlnation  of  claim  to  real  property.    See  Real  Property. 
Devise. 

action  to  determine  validity  of  will,  conBtruction  or  effect  of  deviae. . . .  (Dec.  "Est,  L.,  f  205) 

Devisees.  See  also  Creditor's  Actions;  Surrogates'  Court  Act;  Decedents'  instates;  Elzecutors  and  Admin- 
istrators. 

appeal,  substitution  of  devisee  for  deceased  adverse  party 557 

arrest,  privilege  from 831 

execution  against  property  in  hands  of,  requisites 646 

levy  on  real  property  under  judgment  ifor  money  against  testator  after  expiration  of  lien 512 

redemption  of  real  property  of  testator  sold  under  execution 725 

setting  aside  judgment  against  testator,  extension  of  time 09 

right  of  devisee  to  make  motion 523 

Dilatory  defenses. 

verification,  necessity  for 251 

waiver  by  failure  to  take  objection  by  motion 278 

Directors.   See  also  Corporations. 

juror,  disqualification  to  act  in  action  by  or  against  corporation 452 

liability  for  costs  to  people  in  action  against  corporation  for  unlawful  exercise  of  franchise 1220 

limitation  of  action  against  director  of  moneyed  corporation  or  bank  for  penalty  or  forfeiture  or 

enforcement  of  common  law  or  statutory  liability 49 

Disability.    See  Attorneys;  Courts;  Crimes  and  Criminals;  Judges;  Limitations  of  Actions;  Sur- 
rogates' Court  Act;  Witnesses. 

Disbursements.    See  also  Commissions ;  Costs ;  Fees. 

affidavit  on  taxation  of  costs,  necessity  for  and  contents 1538 

allowable  generally  on  taxation  of  costs 1538 

fees,  etc.  which  may  be  included  in  bill  of  costs 1518 

paid  to  county  clerk  for  entering  moneys  deposited  with  county  treasurer 1554 

on  motion  or  reference,  amount  of 1505 

referees  disbursements  on  sale  of  real  property 1546 

verification  of  item  of  disbursements  in  bill  of  costs 1538 

Disclosure.   See  also  Discovery  and  Inspection. 

in  aid  of  discovery 328 

Discontinuance. 

attachment,  action  in  aid  of 946 

coste-iir  new  action  broufi^t  after  discontinuance  in  lower  court  on  answer  of  title 1484 

warrant  of  attachment,  discontinuance  of  action  as  annulling 7 

Discovery  and  Inspection. 

I.  In  general. 

ancillary  actions  abolished 345 

application,  affidavit  required (Rules  Civ.  Pr.,  140) 

hearing (Rules  Civ.  Pr.,  141) 


J! 


Depositions — Continued.  ,  ,     }'. 

YIII.  Perpetuation  of  testimony  as  to  title  to  real  property — Continued. 

witness,  compelling  attendance 810 

liability  for  failure  to  obey  subpoena 310 

of  recalcitrant 810 

reading  and  subscribing  testimony 820 


Designation  of  person  to  receive  summons. 

consent  of  person  designated 227 

filing : . .  227 

period  designation  by  resident  remains  effective 227 

recording 227 

reqiiisite  of  designation  by  resident 227 

reiddent  during  absence  from  state,  by 227  -^  I 

revocation 227 

Detainer.    See  Forcible  Entry  and  Detainer. 

Determination. 

manner  of  pleading  determination  of  court  or  officer  of  special  jurisdiction 

(Rules  av.   Pr.,  05) 
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Discovery  and  Xnapectloii — Continued. 

I.  In  general — Continued. 

articles  in  possesaion  or  under  control  of  adverse  party 324 

attachment,  in  aid  of 922" 

fees  of  referee,  increasing  motion  costs  to  cover 1506- 

judgment  creditor's  action  for  discovery  and  satisfaction  of  plaintiff's  demand 1189- 

order (Rules  Civ.  Pr.,  141) 

procedure  for  obtaining 324- 

property  under  control  or  in  possession  of  adverse  party 324- 

ref  eree,  certificate  as  evidence  of  compliance  or  non-compliance  with  terms  of  order 

(Rules  Civ.  Pr.,  142) 

to  superintend  discovery  or  inspection (Rules  Civ.  Pt.,  142) 

stay  of  other  proceedings (Roles  Civ.  Pt.,  141) 

things  that  may  be  discovered  or  inspected (Rules  Civ.  Pr.,  140) 

who  may  apply  for (Rules  Civ.  Pr..  140) 

II.  Books  and  papers. 

answer,  striking  out  for  failure  to  obey  order 325- 

application  for  order  to  punish  party  for  failure  to  obey,  direction  that  application  stand 

over  to  future  time 325> 

order  for  discovery 326 

complaint,  dismiHsal  for  failure  to  obey  order 325- 

contempt  for  failure  to  obey  order 325 

courts  of  record,  power  to  compel  by  order 324 

debarring  party  from  maintaining  particular  claim  or  defense  for  failure  to  obey  order 325- 

disclosure,  affidavit  on  which  application  for  order  of  made 328 

application  for  order  requiring 328 

by  party  in  aid  of  discovery 328 

in  aid  of  discovery,  affidavit  complying  with  order  requiring 328 

dismissal  of  complaint  for  failure  to  obey  order 325 

effect  of  books,  document  or  other  paper  produced  under  order 326 

permission  of  party  in  default  to  comply  with  order  for  disooveiy 325 

possession  of  document,  past  or  present,  disclosure  in  aid  of  discovery 328 

punishment  for  failure  to  obey  order 325 

reply,  striking  out  for  failure  to  obey  order 325- 

striking  out  pleadings  or  parts  thereof  for  failure  to  obey  order 325 

DiBfYiiaiiaL 

I.  Id  general. 

limitation  of  actions,  effect  of  dtsmisflal  on  defense  or  counterclaim 26 

neglect  to  proceed  after  issue  joined (Rules  Civ.  Pr.,  156) 

nonsuit,  right  of  plaintiff  to  submit  to  in  court  of  record  after  jury  retiries 457 

prejudice,  complaint  or  counterclaim  without 482 

submitted  controversy  for  insufficiency  of  statement 548 

II.  Complain^.   See  also  Complaint. 

action  affecting  real  property  where  people  made  defendant,  failure  to  make  necessaiy 

allegations 259 

annulment  of  marriage, 'complaint  in  action  by  next  friend 1145- 

at  close  of  plaintiff's  case  as  determination  on  merits 482 

without  prejudice 482 

at  close  of  whole  evidence  as  determination  on  merits 482 

before  close  of  plaintiff's  evidence,  effect  as  bar  to  new  action 482 

by  referee 469- 

failure  to  give  security  for  costs 1529 

serve  copy  on  demand 257 

neglect  to  proceed  against  any  defendant  severally  liable 181 

defendant 181 

neglect  to  serve  summons  on  defendant  necessary  to  determination 180- 

trial,  failure  of  or  defect  in  proof,  when  denied (Rules  Civ.  Pr.,  166) 

III.  Counterclaim. 

at  close  of  defendant's  case  as  determination  on  merits 482 

without  prejudice 482 

at  close  of  whole  evidence  as  determination  on  merits 482 

Disorderly  houses.   See  Summary  Proceedings  to  Dispossess. 

Dispensary. 

testimony  of  physician  or  nurse  in  personal  injury  action  as  to  information  acquired  at.  •••••••  •    354 

Dispossess  proceedings.    See  Sunmiary  Proceedings  to  Dispossess. 

Disqualification.    See  Attorneys;  Courts;  Judges;  Jury  and  Jurors;  Surrogates'  Court  Act; 
Witnesses. 

Dissolution  of  corporations.    See  Corporations. 
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Distrws. 

aetion  to  recover  chattel  difitrained,  place  of  trial 184 

Diftriblltion.    See  also  Decedents'  Estates;  Surrogates'  Court  Act. 

effect  of  judgment  against  wife  of  distributee  in  divorce  on  her  share  in  plaintiff's  personal  prop- 
erty    1158 

Diltrlet  attomsj.    See  also  particular  titles. 

appeal  from  final  order  discharging  prisoner  in  habeas  corpus  or  certiorari 1275- 

habeas  corpus  or  certiorari  to  inquire  into  cause  of  detention*  application  by 1233 

to  inquire  into  detentions,  fees  and  undertakings  to  complete  service  iriiero  application 

made  by 1243- 

limitations  of  actions  by  for  penalty  or  forfeiture  where  common  informer  f aila  to  prosecute 

within  one  year 52' 

notice  to,  before  discharge  of  criminal  prisoner  on  habeas  corpus  or  certiorari 1258 

penalty  or  forfeiture,  duty  to  bring  action  to  recover 1178 

District  courts  of  New  York.   See  New  York  Municipal  Courts. 


Di'VOroe.    See  also  Marriage;  Separation;  Trial;  References. 
I.  In  general. 

counterclaim,  right  to  interpose 1168- 

default,  filing  evidence  with  judgment  roll (Rules  Civ.  Pr.,  282) 

proof  of  facts  in  open  court (Rufes  Civ.  Pr.,  282) 

reference  not  permitted (Rules  Civ.  Pt.,  282) 

forgiveness,  how  proven . .  * 1153- 

ground 1147 

hearings  may  be  private,  when (Rules  Civ.  Pt.,  278) 

information  as  to  details  of  action,  when  denied (Rules  C^v.  Pr.,  278) 

jurisdictional  facts 1147 

legitimacy  of  children,  neoessaxy  allegation  in  action  by  husband.. .  .(Rides  Civ.  Pr.,  279) 
proof  on  default,  when  allegation  of  illegUimaey  made  in  complaCnt. . 

(Rules  Cnr.  Pt.,  279) 

reference  not  permitted  where  defendant  defaults (Rule»  Civ.  Rr.,  282) 

proof  of  service  of  summons  and  complaint  before  order  made . .  (Rules>  dv.  Pr.,  281) 

referee  to  be  selected  by  court (Rules  C!v.  Pr.,  281) 

residence,  etc.,  giving  jurisdiction 1147 

I  what  constitutes  as  to  wife 1166> 

substituted  service,  right  of  defaulting  defendant  to  defend  after  final  judigment 217 

summons,  notice  to  be  served  with  summons  where  complaint  not  personally  served 

(RuliBS  Civ.   Pr..  47) 
affidavit  of  service  where  copy  of  complaint  not  served  or  summons  and  complaint 

served  without  the  state  ...    53- 

examination  in  court  of  person  making  service (Rules*  Civ.  Pt.,  53) 

proof  of  service ^ules  Civ.  Pt.,  53) 

service  by  publication • 232 

time  within  whiieh  action  must  be  commenced 1153 

n.  Pleadings. 

i  answer  containing  counterclaim,  necessity  for  verification 1148 

when  need  not  be  verified 1148 

I  co-respondent,  right  to  demand  copy  of  summons  and  complaint  from  plaihtiirs  attorney .  1151 

I  service  of  pleadings  on 1151 

m.  Defenses. 

adultery  of  plaintiff  as  defense 1153 

forgiveness  as  defense 1153 

procurement  or  connivance  of  plaintiff  as  defense 1153 

IV.  TriaL 

1.  In  general. 

adultery,  competency  of  spouse  to  prove  or  disprove 349 

co-respondent,  costs  in  favor  when  allowed  and  amount 1152 

execution  to  collect  costs 1152 

right  to  appear  and  defend 1151 

jury  trial  of  issue  of  adultery 1149 

order  directing  trial  by  jury  of  issue  of  adultery 1149 

preference  in  trial  where  temporary  alimony  granted 138 

proof  by  plaintiff  that  no  decree  for  divorce  stranding  against  him,'  where  defendant 

defaults 1150 

of  material  allegations  though  adultery  not  in  issue 1150 

defendant  defaults 1150- 

settlement  of  questions  where  issue  of  adultery  raised 1149 

spouse,  competency  to  prove  marriage  or  disprove  adultery 349 

testify  as  to  adultery 349 
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DiTOTCft — Contlnuvd. 

IV.  Trial— Continued. 
2.  ficfeieace. 

discretioaaTy  with  oouit 

new  trial  ofactioD,  duty  of  ookirtWappoint  Dew  leleree 

referee,  duty  of  court  to  appcnnt 

refusal  of  r^eree  appointed  to  Berve,  dutf  of  court  to  appoint  new 

V.  Costs. 

awarding  and  payment 

execution  for  collection 

payment  out  of  sequevtered  property 

VI.'  Alimony  and  airport. 

allowance  for  costs  and  expenses  ot  action 

annulling,  etc.,  direction  tor  alimony  and  sapport,wlM>mK)'makaapplieation 

maintenance  and  mipport  of  wife  and  children 

broviaion  for  alimony  on  r^maniage 

vatyinB  or  modifying  directions  as  to  oustody,  caie,  ate.,  of  ohildreD 

care,  custody  and  maint«nanoe  of  children,  provision  for 

contempt  for  failure  to  pay 

couDnel  fee 

oustody,  care,  education  and  maintenance  of  children  where  action  brou^t  by  e 

enforcement  of  instalment  of  alimony  or  support  by  contempt  proceeding* 

payment  by  contempt  proceedings 

neoessity  for  demajid  on  defendant 

support  and  education  of  children  by  contempt  pJ 
final  judsment,  maintenance  and  education  of  children. . 

provision  tor  alimony 

interlocutory  judgment,  proviaon  for  alimony  or  support 

leave  to  defendant  to  apply  to  have  judgment  umulled.  varied  or  modified 

modification  of  direction  for  maintenance  and  supprt  of  wife  aatd  cbildron 

mortgage  of  defendant's  real  property  to  pay  alimony  and  support 

notice  of  ^iplication  for  order  to  annul,  vary  or  modify  judgment 

receiver,  appointment  as  to  defendant's  property  on  failuie  to  pay 

re-marriage  of  wife,  annulling  provision  for  alimony , 

tale  liy  receiver  of  defendant's  real  pnqMrty  to  tas 

section  72  of  Civil  Rights  Law,  supenedod 

security  for  support  of  wife  and  children 

on  foreign  divorce  rendered  on  ground  of  adultery 

sequestration  of  property  on  failure  to  pay 

support  where  action  brought  by  wife 

temporary  alimony , 

modifying  order 

allowance  for  support  and  education  of  children 

term  of  imprisonment  of  husband  for  failure  to  pay  alimony (Civ.  R.  L., 

VII.  Judgment. 

amendmentof  final  judgment 

court  must  Knder 

custody,  care,  education  and  nuiiDtenance  of  ohildten  wbare  aotioa  bcon^ii  tff  ^ 

default,  service  of  copy  of  complaint  with  summons  as  condition  to  judgment 

judgment  not  pMmitted (Rules  Civ,  Pr 

of  course  not  pramitted (Rules  Civ,  Pr., 

proof  required  on (Rules  Civ.  Pr., 

stating  nature  of  action  on  summons  as  condition  to  judgment 

dower,  effect  of  judgment  in  favor  of  wife  on  incboate  right 

effect  against  wife  on  husband's  ri^t  or  interest  in  her  property 

on  distributive  share  in  plaintifTs  peisooal  property  of  judgment  against  wife. 

on  husband's  interest  in  wife's  property 

on  iocohate  right  of  dower  of  judgment  against  wife , 

filing  decision  of  court  or  report  of  referee 

final  judgment,  interlocutory  judgment  becoming 

wbeo  to  be  entered 

husband's  interest  in  wife's  property,  effect  of  judgment 

insurance  policy,  substitution  of  another  beneficiary  for  a  guilty  defendant 

right  of  guilty  defendant 

interiocutory  judgment,  as  final  judgment 

awarding  costs 

docketing  where  costs  awaided 

enforcement  of  interlocutory  judgment  by  execution  or  punishment 

entry 

provision  for  final  judgment  in 

leave  to  apply  for  modification  or  amendment 

legitimacy  of  children  in  action  by  husband 

issue,  effect  of  judgment  against  husband 


r 
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Divorce — Continued. 

VII.  Judgment — Continued.  , 

modifying  judgment  as  to  custody,  earot  etc.,  of  children  and  alimony  for  wife 1170  ;M 

reference,  duty  of  referee  to  report  testimony  and  other  proceedings 1174 

right  to  enter  judgment  on  report 1174 

remarriage  of  wife  after  judgment  in  her  favor,  modification 1160 

special  direction  of  court  required  for  entry / .  (Rules  Civ.  Pr.,  283) 

time  within  which  interlocutcHry  judgment  must  be  entered 1175 

Docket.    See  County  Clerk;  Judgments. 
DoCOmentaiT  eiidence.    See  Evidence. 

Documents.    See  also  Evidence. 

admission  of  genuineness,  demand  for 322 

expense  of  proving  ^genuineness  on  refusal  of  opposite  party  to  admit 322 

stipulation  by  attorneys  that  paper  is  copy  in  lieu  of  certificate . . , 170 

Domestic  COrporations.See  Corporations. 

Dower* 

I.  in  general. 

arbitration  of  admeasurement 1448 

divorce,  effect  of  judgment  against  wife. 1158 

in  favor  of  wife » 1166 

execution  sale,  property  purchased  at  or  redeemed  from  and  conveyed  subsequent  to  pur- 
chaser's or  redemptioner's  death 750 

ejectment  cannot  be  maintained  to  recover 092 

notice  of  pendency,  canoellatioin  oa  maVing  deposit  or  undertaking 124 

redeemed  from  sale  under  execution 750 

sale  of  real  property  subject  to  dower,  statement  of  dower  rights 986 

oertain  provisions  made  applicable (Real  Prop.  L.,  §  490) 

judgment  by  reversioner  or  remainderman  after  examination  of  estete. 

(Real  Prop.  L.,  1491) 

II.  Action  for. 

1.  In  general. 

itfue  of  fact,  triable  by  jury  of  right 425 

jurisdiction  of  county  courts 67 

notice  of  pendency,  filing 120 

place  of  trial 183 

preference  in  trial 138 

stay  of  proceedings  after  undertaking  required,  where  injunction  granted  after  verdict, 

etc 889 

acceptance  of  assignment  of  dower  as  barring  action (Real  Prop.  L.,  §  468) 

collusive  reooveiy  not  to  prajudiee  infant (Real  Prop.  L.,  §  469) 

consent  of  defendant  to  take  gross  sum (Real  Prop.  L.,  §  481) 

to  receive  gross  sum  in  satisfaction  of  dower  right (Real  Prop.  L.,  §  480) 

disability  accepted  from  period  of  limitation (Real  Prop.  L.,  f  460) 

interruption  of  Umitation  by  acknowledgment (Real  Prop.  L.,  §  460) 

Umitation  of  action (Real  Prop.  L.,  §  460) 

'  2.  Parties. 

defendants,  who  may  be  joined (Real  Prop.  L^  §  462) 

ooeupant  as  necessary  defendant (Real  Prop.  L..  §  461) 

people  as  defendants (Real  Prop.  L.,  §  462) 

persons  claiming  interest  as  proper  defendants (Real  Prop.  L.,  §  462) 

possessing  or  claiming (Real  Prop.  L.,  §  462) 

unoccupied  lands,  who  are  proper  defendants (Real  Prop.  L.,  §  461) 

3.  Pleading. 

complaint,  necessaiy  allegations (Real  Prop.  L.,  {  470) 

pecH>le  as  defendant,  necessaiy  allegation (Real  Prop.  L.,  §  462) 

service  of  summons (Real  Prop.  L.,  1 462) 

4.  Reference  or  commission  to  admeasure. 

fees  of  oommissionerB  and  surv^or 1550 

oath  of  commissioner  or  referee 126 

removal  of  commissioners  or  referee i 81 

vacancy,  appointment  to  fill 81 

employment  of  surveyor (Real  Prop.  L.,  §  472) 

fees (Real  Prop.  L.,  f  472) 

fees  and  expenses  of  commissioners  or  referee (Real  Prop.  L.,  1 475) 

for  commission  to  admeasure  interlocutory  judgment  for  admeasurement 

(Real  Prop.  L..  §  471) 

manner  of  admeasuring (Real  Prop.  L.,  fi  472) 

power  of  majority  of  commissioners  to  act (Real  Prop.  L.,  $  473) 

proceedings  by  commissioners (Real  Prop.  L.,  1 473) 
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Dowar — Continued. 

IJ.  Action  for — Continued. 

i.  Referenoe  or  aomoMtaoD  to  adneasiue — Contimied. 

Kport  of  conuniadoDen  or  referee (Real  Prop.  L.,  f  472) 

referee  oi  commiseioaerB (B«b1  Prop.  L»  1 473) 

setlinit  aside  report  of  commiwioDen  or  referee <n«fll  Prop.  L..  |474) 


undert&king  on  staying  invoeedinga  to  cover  danmsea 

waste  08  element  od  vacating  injunction  order  staying  proceedinga 

apporlioiiinent  between  heir  and  alienee (Real  Prop.  L.,  1 467) 

computation (Real  Prop.  L.,  1 4M) 

Erantee  of  premises  subject  to  dower,  against ^  . .  (Reitl  Piop.  Xn  |  4S0) 

guaianty  ot  husband,  action  agunst (Real  Prop.  L.,  1  466} 

measure  of  damages (Real  Prop.  L.,  11464,  466) 

property  occupied  or  claimed  in  severalty (Real  Prop.  L.,  1 486) 

recovery  in  action (Real  Prop.  L.,  1 464) 

use  of  iinprovements  made  after  alienation  by  fausbaod,  not  to  be  includ^ 

(Real  Prop.  L.,  1  465) 
useof  improvements  since  husband's  deaUi,  not  to  be  included.  (Real  Prop.  L.,  {464) 

6.  Judgment. 

e^iecutiOD.  entoreing  judgment  by 604 

action  for  instalment  ot  dower  awarded (Real  Prop.  L.,  |477)''  - 

appeal  not  to  stay  execution  eic^t  by  order (Real  Prop.  L..  |479) 

fln  J  judgment (Real  Prop.  L.,  i  476) 

junior  lien,  effect  of  judgment  awarding  dower (Real  Prop.  L.,  1 478) 

moditicBtion  of  judgment (Il«a]  Prop.  L.,  1477) 

stso'  of  proceedings  pending  appeal (Bsal  Prop.  L..  |  479) 

wlien  order  not  granted (RMl  Prop.  L.,  i  476) 

7.  Sale  of  property. 

judgment,  entry  in  oonnty  where  property  Btuated 600 

American  Eliperienoe  Table  of  Mortality,  asoertafning  gross  sum 

(Rules  av.  Pr.,  343) 

final  judginent  on  report  of  sale ...:.  (Baal  Prop.  L.,  1 48S) 

interlocutory  judgkient  tor  sale  «n  consent  (o  reoeivB  gross  sum 

(Real  Prop.  L.,  1 462) 

laying  off  separate  parcels  to  plaintiff  in  fee  on  consent (Real  I^p.  L.,  (.483) . 

payment  of  gross  sum (Rulea  (St.  Pr.,  243) 

property  may  be  sold  free  from  or  subject  to  Uen .  .(Real  Prop.  L.,  |  486) 

provisions  for  sale  in  partition  and  distributioD  ot  proceeds  . .  (Real  Prop.  L.,  1 49(9 

reference  to  aacertun  lien  prior  to  ssle (Be«l  Prop.  L.,  f  4S4) 

report  of  sate (Real  Prop.  L.,  {  487) 

taxes,  assessments  and  water  rates,  payment  out  of  prooeeda .  (Real  Prop.  L.,  {486) 

III.  Fartitioo- 

consent  by  gu4rdian  of  widow  to  accept  gross  sum 10S3 

of  dowerees  in  undivided  share  to  receive  gross  sum 1051 

.division  where.party  has  dower  unadmeasured  in  property  or  paM  thsfeot.. .  .., 1029 

effect  of  sale  of  dower  interest  in  entire  propoty 1060 

gross  sum  in  satisfaction  of  dower  interest  in  entire  proper^ 1050 

to  doweresa  in  undivided  share 1051 

inchoate  ri^t  of  dower,  person  holding  as  neceasaiy  party 1017 

.  investment  of  money  paid  into  court 1070 

one-third  of  proceeds  where  dower  interests  in  entire  property  sold *.    1060 

*       on  failure  of  dower(«s  in  undivided  share  to  consent  to  receive  groMSuiii.. 1061 

payment  into  court  on  sale  free  from  debts,  less  aniount  directed  to  be  paid  for  dower 1045 

protection  of  incohatK  ri^t  on  sale ,...,.....: -. 1063 

release  to  husband  of  inchoate  rights  when  land  to  tie  sold 1064 

»le  or  exception  of  dower  interests  in  entire  property  as  discretionary  with  court 1040 

unadmeasDred  dower,  peiBou  holding  as  ueoMsary  party 1017 

IV.  Infants  und  incompetents. 

dispo«itioQ  of  proceeds.of.  sale  of  property  of  non-re«dantiaftuit 1405 

^«Cectofreleeaeot  dower  on  proceedings  to  sell  real^ 1401 

investment  of  proceeds 1399 

of  sale  on  release  of  dower 1409 

payment  of  proceeds  of  sale  to  husband  on  release  of  dowv  on  giving  aecurity. 1400 

protection  of  inchoaterightofdowerwberesalemadewitlioutrdeBae 1400 

release  of  inchoate  right  of  do^er  of  incompetent  peraon,  by  whom  application  must  be 

made 1392 

reversionaiy  estate  to  be  included  in  sale,  when 1399 

sale  free  from  dower,  consent  of  dowerees  and  proceedings  on 139S 

release  of  dower  ri^ts 189S 

special  guardian  where  application  for  release  of  dower  made  bs/  husband 1302 

when  may  be  sold 1888 

iH (Rules  Civ.  Pr.,  33) 
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una. 

kimtlliiieDtof  maniage.oo-habitation  voluntuily  asdefeoM 1189 

dunn  aa  sround 1189 

legitiEaaQr  of  childieD  of  mUTisse  aoDulled  beoBuseof 1I3S 

I 
inUnffl*    See  also  Bzeeution;  OamiahmeDt. 

debtor  as  coempt.  lisht  to  reaob  in  aupplenieDtBTy  prooeedings 777 

ezeeution«ctunst,  when  and  how  iamed 684 

judgment  creditor'aaotioD,  liitht  to  reaeli  eftreinci  of  debtor  in 1100 

grauadoDwIiicbpaJ^  wall  TMtaiDeily  on  fftUunto  brittc  action  for  e]«etm<i]torduiia«iM. ...     992 

Ut«n. 

libel,  when  (air  report  of  official  pTooecdint*  do  not  cc 

Aiiostion. 

Inennpeteiit  penooa 


I.  Id  general. 

■'aa  action  of  ejectment "  deflned 7 

appeal,  undertaldnB  to  stay  judgment  pending  appeal  to  court  of  appeals 508 

complaint,  description  of  property (Rulea  Civ,  Pr.,  240} 

interpleader  pending  action 287 

limitation  of  actions  by  grantee  or  patentee 32 

to  recover  poaBcaalonaftatanauUineDt  of  patent,  aotion  by 33 

notice  of  pendency,  filing : 120 

temporary  limitation  of  action  to  recover  property  in  certain  citiea , . .  ,1011-b 

defined (Gen.  Const,  L.,  |20-b) 

II.  When  action  Ilea. 

by  people  for  escheated  property.    See  Eoclieat. 

oo-tenBDtstorecoveruDiUvided share 993 

dower,  ejectment  cannot  be  maintained  to  recover ,! 992 

grantee,  heir  or  devisee,  in  name  of  grantor  to  recover  land  hdd  adv«rariy  at  that  of  con- 
veyance   994 

joint  tenant  to  recover  undivided  ahare, 998 

mortgagee  cannot  recover  poeseaaion  of  mortgaged  premise* 691 

ouster  of  joint  tenant,  et«.,  in  action  by  co-tenant,  neceadty  for  proof , . ,  1004 

party  wall,  land  covered  by  in  city 902 

proof  of  facts  to  show  li^ht  of  grantee  to  maintain  action  ingrantor's  name 994 

property  held  adversely  at  time  of  conveyance,  action  by  grantee,  etc.,  in  name  of  grantor.  9H 

revemoner  or  remainderman  after  tenant's  default  on  determination  of  estate 99S 

tenant*  in  common  to  recover  undivided  ahare 993 

III.  Non-payment  of  rent. 

action  for  non-payment 998 

•mount  of  rent  inarrear,  verdict,  report  or  deeiiiion  tofci ■  1000 

ascertaining  amount  of  rent  in  arrear 1000 

demand  for  rent  in  orrear,  right  to  maintain  ejectment  without 997 

dismisssl  of  complaint  where  rent  in  arrear  paid  or  tendered  before  judgment 999 

entry,  right  to  maintain  ejectment  where  leusor  has  right  of 997 

notice  of  ai)plication  for  order  to  restore  property,  service IO08 

intention  to  re-enter  as  condition  precedent  to  maintenance  of  action ,  .  : 998 

service 998 

order  for  restoration  of  property  on  payment  of  rent  inarrear lOCR 

payment  of  rent  in  Bn«ar  after  ddivery  of  property  by  "virlue  of  execution 1001 

before  judgment,  effect  of 998 

re.entry,  right  to  maintain  ejectment  without 997 

restoration  of  property  to  persona  pairing  rent  in  arrear 1003 

setoff  id  value  of  use  of  property  by  plaintiff  against  artearH  of  rent 1003 

statement  in  judgment  of  amount  of  rent  in  arrear 1000 

time  after  delivery  of  property  on  execution  within  which  rent  in  arrear  may  be  paid 1001 

when  action  may  be  begun 998 

within  which  property  must  be  restored  to  person  paying  rent  in  arrear lOOB 

use  of  property,  set  off  of  value  agalnet  arrears 1003 

when  action  may  be  brought 697 
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■jMtmant — C<mtlnued. 

IV.  Partiea. 

fbdverse  clAim&nt,  bringuig  in ,  -  -  - - ^ ,..,..,  ^ .,,.,... . 

Dec«BBaiy  defendimta 

occupant  of  land  aa  defendruit 

optiODBl  def  endanta , 

penone  claiminK  title  adversely  to  pluntiff  aa  defendant 

Bubatitution  of  adverae  claimant  for  defendant 

tmoooapied  land 

V.  DamagM  for  wdthholdiog  poaaeaaion. 

demand  in  complaint 

eipiratioD  of  plaintiff's  right  or  title  before  trial 1 

improvementB,  value  of  ii«e  aa  part  of  damacM I 

pennaoent  improvement  made  by  defendant  in  good  faitli  while  holdins  advenely  in  re- 
duction of  damagee i 

purchaaer  aft«r  filing  uotipe  of  peudetioy,  liabilty  for  damagea 1 

recovery  in  BCtioD  of  ejectment 

reduction  of  damages  by  value  of  permanent  improvement  made  by  defendant  In  good 

faith  holding  adversely 1 

renta  and  profits  and  value  of  use  and  occupation  u  part  <A  damagea 

period  (or  vrhich  may  be  recovered 1 

undertaking  on  vtay  of  proceedinga  to  cover  damages 

waste  as  element  on  vacating  injunction  order  staying  proceedings 

VI.  Trial. 

cooteots  of  vaidict,  report  or  deoimon (Rules  Civ.  Pr.,  MI) 

coats  of  course  to  plaintiff 1 

where  judgment  taken  ogaiiin  one  defendant  aubject  to  ri^ts  of  othera  holdiltg 

notice  of  no  peraonal  claim  served  but  defendant  unreaaoDably  defends 1 

estate  of  plaintiff,  stating  in  verdict,  report  or  decision (Rules  Civ.  Pr.,  241) 

general  or  special  verdict,  right  of  jury  to  render 

isHue  of  fact,  when  triable  by  jury  of  right 

non-payment  of  rent,  statement  in  verdict  of  amount  of  rent  in  arrear 1 

place  of 

stay  of  proceedings  after,  undertaking  required  where  injunotion  granted  after  verdict,  etc. 
unoccupied  land,  preaumption  of  ownership  in  action  sgainat  oounty,  or  atate  or  county 

rebuttal  of  preaumption  of  ownership  based  on  unbroken  chain  of  title  for  thirty  years 
unbroken  chain  of  title  for  thirty  years  aa  prenuoptive  evidence  of  ownenhip 

wwte,  order  i«>tr«ining 

VII.  Judgment. 

oonohiaiveiieaa  aa  to  title  eatablinhed  in  action ] 

where  rendoed  oUienriae  than  upon  trial  of  iaaue  of  fact , 1 

coals  in  action  brought  by  grantee  in  grantor's  name  to  recover  property  adversely  held 
direotioD  for  delivery  of  possession  of  property,  when  may  be  contained  in  judgment . . . 

eflect  of  judgment  rendered  after  trial  of  issue  of  fact 1 

enfordng  judgment  for  delivery  or  poeseaaion , , 

execution,  counties  to  which  may  issue 

execution,  requisites 

expiration  of  plaintiff's  right  or  title  before  trial I 

joint  judgment  against  defendant  oocupj^g  different  apartments  in  building 1 

one  defendant,  subject  to  rights  of  thcee  bedding  under  him,  against 1 

order  requiring  sheriff  la  put  person  in  poaaeasion.  manner  of  execution 

■mlnont  doiPld"-    See  Condemnation  ProoeediD^. 


d  proous (Rules  Civ.  Pr.,  13) 

(Rule*  Civ.  Pr.,  10) 

Bntry*    See  also  Forcible  Entry  and  Detainer;  Judgmenbl. 

ejectment  by  landlord  living  right  of  entry  for  nork-payment  of  rent 

limitation  of  action  upon  entry 

notice  of  intention  by  landlord  to  re-enter 

survey  of  r«al  property  affected  by  action,  order  permitting  entry 

defence  or  counterclaim,  right  to  plead 

distincUoD  between  actions  at  law  and  auita  in  equity 

parties  to  action,  peraona  interested  in  subject  matter,  right  to  be  brought  in 
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of  r«d«mptiOtl.    See  Mort0ve.  '  ' 

ta  in  actions  in  the  higher  courts  which  might  bkve  been  broosht  ia  lower  oourta,  coats 

'dependent  on  amount  of  recovery U74 

femd  caiun,  plwiiiiK  on  olendar , 141 

See  Appeals;  Defects;  Mistakes.. 

I.    See  *]k>  ShvriffB. 

■tor,  right  to  inue  new  execution  after  eaoape 7U 

where  enroute  to  or  from,  or  while  at  hoopital.  right  to  iasue  new  eseoution 760 

>Ility  of  sheriS  u  bail  on Ml 

itation  of  actions 51 

ney  deposited  in  lieu  of  undertaking  lor  jail  liberties,  application  to  judgment  for  eaoape.  ■  ■  ■     8M 

[  prisoner,  new  order  of  aneat 833 

enM  ot  eheriff  in  action  tor (Priaon  L.,  I  3«8-e) 

ape  defined (Priaon  L.,  1  SeO-b) 

rice  of  summons  in  action (Prison  L.,  |  360-d) 

riTs  linbility  for  escve , (Prison  L.,  |3ae-«) 

ion  in  name  of  people 1202 

anuiy  ceneral  to  bring  jud^ent  for  real  property (Pub.  I«ada  L..  |  ISO-c) 

ioe  to  be  published  before  Uiol  or  judgment (Pub.  Lands  h.,  i  13»-d) 

ort  of  reooveriee  to  land  office (Pub.  LtuidaL.,  |  I39-tf 

uMwn  claimant,  effect  ot  judgment  against (Pub.  Land*  L.,  I  I90-f) 

claimants  to  be  joined (Pub.  Lands  L.,  189-e) 

I.    See  abo  Continfent  Estates;  DeoedeM's  Estate;  Life  Tenant;  Remafatdenieo. 

jtratioa  of  question  relating  to 1448 

itingent  estate  of  infant,  when  may  be  sold 13S6 

hth,  presumption  front  continued  afcaenoe 341 


■•1    See  Bea  Judicata. 

IM.    See  abo  SurrogatM'  Court  Act. 
In  general. 

case  on  appeal,  evidence  to  be  recited  in fi76 

rebuttaiof  teetitnony  of  party  taken  at  instance  of  adverse  part; 343 

searches  by  title  insurance  or  abctract  company  in  county  where  derk's  office  ii  salaried, 

admissibility 38S 

Presumption. 

death  from  absence 341 

ownership  of  unoccupied  land  from  unbroken  chain  of  title  for  thirty  yean 335 

seal  on  executory  instrument  as  presumptive  evidence  of  consMeration 342 

Competency  and  admissibility. 

account,  admianbility  of  evidence  where  plaintiff  (ails  to  funilsh  copy 246 

affidavit 367 

crime,  competency  of  evidence  of  witness  convicted  for 330 

impeaching  credibility  by  proof  of  eoDviction  for 350 

criminal  prosecution,  anawerof  witnesa  Id  action  torunlawTul  exercise  of  corporate  ri^t.. .  I2I9 
death,  use  ofdeposition  by  deceased  in  action  by  executor  or  administrator  tor  wrongful.. .  303 
deceased  person,  evidence  by  party  or  person  interested  or  assignor  of  party  as  to  transac- 
tion or  communteation  with 347 

depoBtion  by  deeea«ed.  use  in  action  by  executor  or  administrator  for  wrongful  death 303 

taken  in  proceedings  to  perpetuate  testimony  as  to  title  to  realty 321 

without  state  in  procee<UQgs  to  perpetuate  testimony  as  to  title  to  realty 318 

evidence  of  affirmative  aUegations  of  which  particulars  not  delivered 247 

genuine  handwriting  ot  penon  claimed  to  have  executed  disputed  inatrwneQt  for  purpoae 

of  pmving  ssme 332 

lunatic,  evidence  by  party  or  person  iaterested  or  assignor  of  patty  as  to  transactlonB  with 

or  communieations  to 347 

objeotlonB  that  may  be  taken  to  testimony  given  on  former  trial 348 

«0er  of  judgment  t^defemlant 177 

perpetuated  testimony  as  to  title  to  realty 313 

production  and  exhibition  of  child  at  trlai  to  determine  age .,,.,.. 334 

receipt  for  money  paid  by  municipal  oorixinitlon  given  leas  than  six  years  before  com- 
mencement of  action 336 

survey  or  measurement  of  land,  testimony  without  proof  that  standard  chain  or  measure 

wasosed 356 

testimony  at  former  tiial  as  to  personal  transactions  or  communfcatlons  with  par^  since 

deceased  or  insane 348 

unaceqited  offer  by  plainlifl  to  allow  judgment  on  defendant's  counterclaim 178 


INDEX  TO  CIVIL  PRACTICE  ACT— RireBaMCEB  abb  to  Sbctiows 
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rV,  Confidential  commiiniotiiia. 

attomeyi.  diacIOBUie  by 

clerka  and  stenographerB  of  Bttomeya,  disctoaure  of  communication  made  to  attorney 

conf esaion  made  to  olersyiaen  in  professional  character,  right  to  disdoie 

husband  and  wife 

nurse  attending  injured  patty  in  hoBpital,  diecloBute  of  information 

nursea,  discloBure  of  infoimatioa  aoquired  in  profeasional  capadty 

phyBlcitm  attending  injured  party  in  hospitai,  disclosure  of  infoTmation 

phyticians  and  nuiaea.  disclosure  of  information  that  crime  has  been  cominitted  on  child 
under  sixteen 

disoloeure  of  information  acquired  io  professional  capacity , 

waiver  as  ta  confidential  communication  or  iofotmation 

of  privilege 

v.  Admiaiioni  and  declarations, 

admiadoDS  of  meniber  or  agent  ot  agcregate  corporation 

amendmentof  admission  of  facts  made  on  demand  before  trial 

annulment  of  marriage,  declaration  or  conf  eadoa  of  party  as  soffieient  proof 

fexpensEB  Incurred  in  proving  facts  which  opposite  party  refuses  to  admit  on  donand  before 

trial 

tacts,  admission  on  demand  before  trial 

effect  of  admission  on  demand  before  trial 

withdrawal  of  admission  of  futa  made  on  drauand  before  trial 

VI.  Secondary.  ^ 

lost  negottritIepq>er,  proof  in  action  upon 

VII.  ExpOTtfuid  opinion. 

ag«ofohi)d,  opinion  of  physician  after  examination 

VIII.  Testimony  on  former  trial  of  same  action. 

mamier  of  proving  testimony 

objectionB  that  may  be  talten  to  testimony 

puty  or  witnMi  since  deoeamd  or  insane  or  DOD-nssidant  or  absentee,  admissiUlity  of 

stenographic  notes,  proof  of  testimony  by 

IX.  Weight  and  sufficiency. 

annulment  of  marnage,  declaration  or  oonfessioii  of  party 

crime,  testimony  of  witness  oonvicted  for 

faihire  of  proof  defined , ...- 

ownenhip  of  unoccupied  land,  presumption  from  unbroken  chain  of  title 

aubscribing  witnesses,  necessity  for  oalUog  where  not  necessaiy  to  validity  of  instrument . . 
X.  Perpetuating  and  prccerviusteatimony.   See  also  Depoaitians. 

1.  In  general. 

eonditioDs  under  which  depositions  may  be  read  in  evideQce 

depositioDs,  objections  that  may  be  taken  at  trial -  -  -  - 

use  of  depositions  as  evidence 

2.  Perpetuating  testimony  as  to  title  to  realty. 

actions  in  which  depositimis  may  be  used  as  evidence 

adjoummentofeianiiaation.  power  of  refers 

admissibility  in  actions  involving  title  to  real  property 

of  testimony  wliere  testimony  may  be  taken  by  commission , . . 

witness  available 

applicatioo,  notice  ot 

certificate  and  return  of  depositious  of  witness  without  state,. 

of  deposition  by  referee , 

oommiasioii  to  examine  person  residing  without  state 

witness  without  state,  application  of  civil  practice  act  and  rule*  relating  to  depo- 

sitious  taken  without  state  for  use  within : . .  • 

oontempt  of  witnesses 

oonteots  of  deposition 

courts  to  which  application  must  be  made 

documentary  evidence  introduced  in  connection  with  testimony,  effect  of 

effect  of  depositioa  taken  by  commission  without  state 

evidence,  use  of  as ., ,, 

examination,  matters  to  be  included  therein  by  referee 

filing  deposition,  petition  and  order,  and  proof  of  service  of  notice 

papers  as  condition  to  use  as  evidence  of  depoution  taken  without  state 

hearing,  proceedings  on 

proof  of  notice  of 

interrogatories  for  examination  of  person  without  state  by  commission 

witness  without  state,  settlement 

intioductioa  of  perpetuated  testimony,  mode  of 

notice  of  application 

manncv  of  pvisg. 

persons  to  be  served  with 

uotJoe  of  hearing  before  referee 

settlement  of  interrogatories  where  nitnesa  examined  without  state 

objections  that  may  be  taken  at  trial 
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[  X.  Perpetuating  and  preserving  testimony — Continued.  ^ 

I  2.  Perpetuating  testimony  as  to  title  to  real  property — Continued. 

\  order  as  to  service  of  notice  of  application 317 

persons  against  whom  deposition  may  be  used  as  evidence 321 

I  who  may  apply  to  take  depositions  and  perpetuate  testimony. .  .^ 316 

whose  testimony  may  be  perpetuated 316 

possession  of  property  on  which  application  made,  effect  of 316 

proceedings  before  referee 319 

reading  and  subscribing  deposition  by  witness 320 

recording  depositions  or  certified  copies  taken  without  state  as  condition  to  use  as 

evidence 3l8 

copy ." 320 

referee,  appointment  of 

I  refusal  of  witness  to  answer  questions 320 

subpoena,  power  of  referee  to  issue 319 

title  on  which  application  may  be  made 316 

without  state,  effect  of  deposition  of  witness  taken  by  commission 318 

witness,  compelling  attendance , 319 

liability  for  failure  to  obey  subpoena , . . .  .  319 

of  recalcitrant 316 

reading  and  subscribing  testimony 320 

XI.    Documentary. 
I  I.  In  general. 

I  admission  of  genuineness  of  paper,  demand  for  before  trial . .  i 322 

books  and  papers  produced  on  examination  on  deposition 296 

I  certified  copy  of  paper  filed  in  town  clerk's  office 383 

civil  practice  act  as  Lbniting  right  to  prove  records,  documents,  etc.,  by  rules  of  com- 

I  mon  law 344 

I  *  common  law  rules,  right  to  prove  records  documents,  etc.,  by . . .  .' 344 

'  copies  of  paper  filed  in  public  office,  admissibility  in  evidence  when  certified 382 

exclusion  of  books  and  documents  for  disobedience  of  order  for  disooveiy  and  in- 

!  spection '. 325 

document  referred  to  in  pleadings  for  failure  to  comply  with  n^itice  for  inspection  327 
exhibit  used  in  connection  with  testimony  of  witness  at  former  trial  who  has  since  de- 
ceased, become  insane  or  absentee,  admissibility  of 348 

exhibits  and  documents  used  in  connection  .with  testimony  in  former  trial  to  transac- 
tions with  party  since  becoming  insane  or  deceased,  admissibility 348 

handwriting,  comparison  of  disputed  w\th  genuine  to  prove  instrument 332 

heirship,  recital  in  conveyances  as'  presumptive  evidence ...,., 379 

lost  execution  or  writ,  sheriff's  certificate  of  sale  or  deed  as  prima  facie  evidence  of . 

execution  and  issuance , 376 

marriage,  original  or  certified  copy  of  certificate  as  presumptive  evidence 372 

perpetuated  testimony  as  to  title  to  realtyt  effeQ,t  of  documentary  evidence  intro- 

<^         duced  in  connection  with... 314 

receipt  for  money  paid  by  municipal  corporation,  admis8il)ility  where  given  less  than 

I  six  years  before  commencement  of  action.. ^ 336 

'  as  presumptive  proof  of  pajnnent .....' 336 

!  as  proof  of  payment , 336 

I  preliminary  proof '. 336 

i;  rebuttal  of 336 

stipulation  that  paper  is  copy  in  lieu  of  certification 170 

town  clerk,  certified  copy  of  paper  filed  in  office 383 

written  instrtiment,  necessity  for  calling  subscribing  witnesses  who  are  not  necessary 

to  VaUdity , . . , : 331 

2.  Instruments  acknowledged  orproved  for  record 

certificate  of  acknowledgment  or  proof  of  conveyance,  conclusiveness 384 

conveyance  of  land  in  another  state,  admissibility  and  effect  as  evidence  where  duly 

authenticated 392 

proved  by  interested  or  incompetent  witness,  admissibility 384 

'conveyances , 384 

I        heirship,  i^cital  as  presumptive  evidence 379 

instruments  generally  acknowledged  or  proved  and  certified,  admissibility  of 386 

'    3.  Records. 

comptroller's  office,  certified  extracts  from  books  and  records  as  evidence 390 

conclusiveness  of  record  of  conveyance  or  transcript  thereof 384 

conveyance 384 

of  land  without  state,  exemplification  of  record,  admissibility  and  effect  as  evi- 
dence  ■ •  393 

proved  by  interested  or  incompetent  witness,  admissibility  of  record 384 

copy  of  record  or  other  proceeding  certified  as  evidence 399 

hospital,  transcript  as  compliance  with  subpoena  to  produce  records  and  books 412 

maps,  surveys  and  official  records  on  file  in  New  York  City  or  county  for  twenty  years .  389 

marriage,  original  entry. or  certified  copy  as  presumptive  evidence. 372 

recital  in  records  of  meeting  of  corporation,  effect  as  evidence 378 

n$ 
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town  clerk,  transcript  of  records  filed  in  office  of 383 

transcript  from  record  kept  in  public  office,  admissibility  in  evidence 382 

of  conveyance 384 

of  record  filed  in  town  clerk's  office 383 

of  records  and  books  of  hospital  as  evidence 412 

vessels,  record  of  conveyance  or  mortgage 402 

as  evidence 402 

vessels,  transcript  of  record  of  conveyance  or  mortgage  as  evidence 402 

4.  Judgments,  etc. 

annulment  of  marriage,  how  far  conclusive 1146 

death  of  party  after  verdict,  etc.,  judgment  as  proof  of  debt 478 

joint  debtors,  final  judgment  as  evidence  against  defendant  allowed  to  defend  or  one 

not  summoned 1198 

justice  of  the  peace,  transcript  from  docket-book  duly  authenticated  as  evidence. .  .  387 

5.  Official  certificates,  returns,  etc. 

certificate  of  search  for  paper  by  custodian  as  evidence 366 

of  sale  by  sheriff,  when  presuipptive  evidence  of  execution  or  issuance  thereof  on 

which  sale  made 376 

certified  copy,  form  of 329 

stipulation  in  lieu  thereof 170 

conclusiveness  of  transcript  of  record  of  conveyance 384 

form  of  certification  of  transcript,  exemplification,  or  certified  copy 329 

hospital,  records  and  books,  transcript  as  evidence 412 

lost  paper,  certificate  of  custodian  of  inability  to  find,  as  presumptive  evidence  of  fact.  366 

protest,  of  bill  or  note,  effect  of  notary's  certificate 368 

public  officers,  certificates  or  affidavits  on  file,  presumptive  evidence  of  facts  stated  , 

therein 367 

transcript,  records  of  conveyance  or  mortgage  of  vessels 402 

returns,  etc.,  replevin,  return  of  execution  unsatisfied  as  presumptive  evidence  of 

breach  of  undertaking 1129 

seal  of  co\irt  or  officer  making  certified  copy,  necessity  for 330 

to  certified  copy  where  copy  is  used  in  same  court,  necessity  for 330 

transcript  of  record  of  conveyance,  certified 384 

proved  by  interested  or  incompetent  witness 384 

6.  Federal  records. 

census,  certificate  of  director  duly  attested 401 

docimients  on  file  in  department  of  federal  government,  certified  copies  as  evidence. . .  400 

weather  observations 376 

certified  copy  of  record 375 

7.  Affidavit. 

non-receipt  of  protest  of  bill  or  note,  effect  as  overcoming  certificate  of  protest 368 

notice,  affidavit  of  personal  service,  posting  or  affixing  where  he  is  not  available  as 

witness 371 

printer  or  publisher  of  newspaper  to  publication  of  notice,  admissibility  and  effect  of. .  370 

8.  Notarial  protest. 

protest,  effect  of  certificate  as  to  service  of 368 

of  bill  or  note,  effect  of  certificate 368 

9.  Books,  etc.,  of  foreign  corporation. 

admissibiUty ,  373 

certified  copy,  rifi^t  to  use 374 

copy  of  books  as  evidence  by  corporation  to  prove  own  act  or  transaction 374 

designation  of  person  on  whom  to  make  service,  exemplified  copy  as  evidence  of  execu- 
tion and  authority  of  officer  to  execute '..,.,  377 

notice  of  intention  to  use  verified  copy 374 

presumptive  evidence  of  act  or  transaction  of 373 

verification  of  copy  to  be  used  in  evidence 374 

XII.  Statutes,  ordinances,  etc. 

acts,  ordinances,  resolutions,  by-laws,  etc.,  of  municipal  corporation,  certified  copy  as  evi- 
dence  •. . .  388 

colonial  statutes,  proof  of 381 

foreign  state,  proof 391 

state  statutes  and  resolutions  published  in  authorized  newspaper,  reading  in  evidence 380 

reading  in  evidence  from  volume  printed  under  direction  of  secretary  of  state 380 

where  certified  by  secretary  of  state. 380 

XIII.  Foreign  laws,  records,  etc. 

authentication  of  copies  of  records  and  documents  of  foreign  country 398 

common  law,  admissibility  of  reports  of  decided  cases  to  prove 391 

proof  by  oral  evidence ^ 391 

conveyance  of  land  without  state 392 

exemplification  of  record,  admissibility  and  effect  as  evidence 393 

document  on  file  or  recorded  in  office  of  foreign  country,  admissibility  of  authenticated 

certified  copy 398 
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juflticeof  pence  of  sdjoiniiia  state,  admianbility  sikd  effect  of  tranacript  from  docket 394 

proof  of  proceedineB  before 394 

oral  proof  of  copy  of  reoorda  and  praceediuga  attaetod  by  aeal  of  foreign  Court  aa  iT'^'''"t 

copy  admiHible 396 

patent  on  file  in  foreigo  country,  adniissibilily  of  autbanticated  copy  in  evidence 3SS 

reeorda  and  docutneuta  of  foreign  couoty,  manner  of  authenticatiog  copies 398 

proceedings  of  foreign  court,  admissibility  and  effect  as  evidence  of  authenticated . . .  ■  395 

admitted  in  evidence,  effect  of 397 

attested  by  seal  of  court,  admissibility  uf  copy  on  oral  proof 396 

authentication,  howmade 395 

records  in  public  office  of  foreign  oouatry,  admissibility  and  effect  of  authenticated  certi- 
fied copy 398 

statutes,  proof -  ■  391 

transcript  from  docket  of  justice  of  peace  of  adjoining  state,  authcatication 394 

otdocketof  justice  of  peace  of  adjoining  state,  conclusiveness 394 

out.   8«e  aim  Case, 
n  general- 
amendment  to  bill  of  exception,  time  to  serve (Rules  Civ.  Pr.,  3S0) 

appealability  of  order  settiing.  etc.,  bill  of  exceptions. 009 

appellate  division,  motion  for  new  trial  after  interlocutory  juijniint  read^red  on  trial  by 

court  or  referee 561 

power  to  heat  in  Grst  inotance 550 

WpeUata  term,  motion  for  new  trial  after  iateriocutoiy  judgment  rendered  on  trial  by 

court  or  referee . 551 

power  to  bear  in  fint  instance 550 

bill  of  exceptions,  amendment,  time  for  service (Rules  Civ.  Pr.,  230} 

contents. (Rules  Civ.  Pr.,  232) 

regulations  governing  prepaistion  of  eiceptions  and  amendments. 

(Rules  Civ,  Pr..  230) 

reaettlement (Rules  Civ.  Pr.,  232) 

time  for  servioB (Rnlea  Civ.  Pr.,  230) 

when  required  to  be  served (Rules  Civ.  Pr..  320) 

ease,  exceptions  as  part  of 576 

challenge  to  juror  or  panel,  right  to  take  exceptioos  to  detenoinAtion  of 444 

co»t«  for  making  and  eerviog  bill 1504 

of  maldng  and  serving  amendment  to  bill 1504 

direction  that  judgment  be  entered  after  setting  aside  verdict  rendered  subject  to  opinion 

of  court 461 

finding  of  facta  by  court  or  referee,  when  cuosidered  ruling  upon  question  of  law 444 

hearing  in  Grst  instance  by  appellate  diviaion 550 

term 560 

hearing  with  motion  for  new  trial  on  ground  that  verdict  was  contrary  to  evidence 555 

motion  in  appellate  division  for  new  trial  on  exceptions  to  be  heard  in  first  inatanoe. 

(Rulea  dr.  Pr..  220) 

newtrisl,  effect  of  statement  of  exceptiOBS  on  motion  for ^^ 

motion  to  appellate  tettn  after  entry  of  interioeutory  judgment  on  trial  by  court  or 

referee 551 

motions  t6  appellate  division  after  entry  of  iutoiocutory  judgment  ou  trial  by  court 

or  referee 551 

time  for  taldog  exceptions  to  ruling  of  law  after  close  of  teatimony  on  trial  by  court  or 

referee  where  into'lraeutory  judgment  entared 447 

Dotioeof  siceptionteksn  after  Dloee  of  trial  by  court  Miefene.  time  for  Uing 445 

to  be  reviewed (Rules  Civ.  Pr.,  329) 

requests  to  find  and  for  ruling,  right  to  tak?  excsption  to  raf  ojal  of  court 439 

revoking  order  for  hearing  in  first  instance  by  appellabe  division (Rules  Civ,  Pr.,  220) 

rulings  on  question  of  facts,  right  to  take  exceptions  to 444 

law,  right  to  take  exception*  to .     444 

separation  and  statement  separately  in  case 576 

•ettlement,  notice  of (RuUa  Civ.  Pr.,  1 230) 

power  and  duty  of  judge  out  of  office 79 

where  exceptions  are  ordered  to  be  haaid  in  Grst  instance  by  appellate  division 

(Rules  Civ.  Pr.,  230) 

speoiAc  queetions  of  faot  submitted  to  jury (Rules  Civ.  Pr.,  230) 

Mfttcmtent  of  faota  in  lieu  of  tMtimony (Rules  Civ.  Pr.,  230) 

stay  of  execution,  when  exception  not  to  act  as (Rules  Civ.  Pr,,  203) 

taking  as  projudicing  right  to  make  motion  for  new  trial  on  ground  that  veidiot  was  con- 
trary to  evidence S55 

verdict  subject  to  opinion  of  court,  necessity  for  exoeption  oo  appoal  to  court  of  appeal 

from  judgment  of  appellate  division 601 

During  trial. 

ohaive,  when  to  be  taken 446 

entering  in  minutes 446 


i 
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renuirkBorcoiiuiieiitsof  trial  judge,  DBoeBsity  for  eiceptionB  to S 

•hen  to  be  t^en i 

writtrai,  neceodty  for ♦• 

III.  After  doee  of  trial  by  court  or  referee. 

V                         app««l,iiotJee  of  exception  as  part  of  papers  upon 4 

jp                        in  general. . 4 

'J                        notice,  filing,. 4t 

'                                 of  exception,  insertinc  in  otannexjne  to  judgment-roU 4 

rtiling  of  law  made  after  close  of  t««tiilioiiy  where  interiocutory  judgment  entered,  time  ' 

for  taking * 

iervjce  of  notice  of  exception  upon  attorney  tor  adverse  party ' 4- 

time  to  take  to  ruling  of  law  for  puipoeet  of  moving  for  new  trial 4- 

time  within  which  may  be  taken 4' 

b  part*  motiotUI.   See  Motions. 

Xxoeutloiii. 

I.  Id  general. 

accounting  for  iDoney  collected  under  execution  against  enminv  or  inc9me 61 

bail,  duty  of  sheriff  as  to  enforcing  execution  for  purpose  of  charging S! 

return  of  execution  against  property  unsatisfied  as  condition  to  action  agsinst 8! 

death  or  disqu&liGcation  of  sheriff,  by  whom  enforced ,S 

enforcement  by  third  person  on  death  or  diBqualification  of  sheriff ft 

uuder-eheriff  on  death  or  disqualification  of  sheriff 6i 

.  fees  of  gfaeriS  in  New  York  County  where  execution  set  aside  or  vacated !& 

kind  of  eiecutions K 

liability  of  tJiird  person  designated  to  enforce  upon  death  or  disqualificatioti  of  sheriff 6i 

limitation  of  actions  for  non-psyraent  of  money  ooUeoted  on 

nature  of  eiecutioo W 

security  by  thicd  person  who  is  designated  to  enforce  examtions  on  death  or  disqualifica- 
tion of  sheriff ft 

sheriff's  fees  for  oertifying  copy  of  execution ,  IR 

stay,  additional  security  on  appeal  t«  court  of  appeal  fiom  money  judgment. 1' 

tliird  person  designated  to  enforce  as  officer S 

under  sheriff,  duty  to  enforce  on  death  or  disqualification  of  sheriff ft 

n.  What  to  issue. 

confessed  judgment,  when  debt  not  all  due S 

divorce  or  separation,  execution  for  coats 11' 

further  execution  where  purt^haser  evicted  because  ol  irregularity  in  bbIb 7 

joint  debtor,  judgment  charging  one  not  personally  served  in  original  suit 11 

judgtnenta^orceableby 6 

dockeCad  in  county  clerk's  office,  form  of  execution 2 

that  may  be  enforced  without  execution 6 

usurpation  of  office  or  franchise,  coUectJon  of  fines 12 

wages,  earnings,  income,  etc.,  against ft 

HI.  laauanee. 

attat^unent,  execution  on  final  judgment  reoovered  after  espinrtton  of  t«nii  of  ibcriff  wbo 

levied  attachment 9 

oountiea  to  which  executions  may  issue ft 

eoniity  to  be  inued  to  for  purposes  of  sappiementary  proceedings 7 

which  lobe  imued  to  entitle  judgment  creditor  to  maintain  oetion II 

death  of  party,  time  within  which  executions  may  be  issued  of  oourss  by  representatives. . .  6 

fees  of  clerk  in  issuing,  collection  by  sheriff 16 

ofcounty  derka  of  greater  New  York  for  issulngexeeution IC 

to  county  clerk  for  issuing 16 

five  years,  when  order  granting  leave  to  issue  necessary  after 6 

may  be  issued  of  course  ^ter ft 

interiocutory  judgment  of  divorce  or  annulment  awarding  costs . I J 

leavetoissueafterexpiraljonof  five  years  from  entry  of  judgment 6 

after  five  yeois,  proof  where  judgment  is  for  money 0 

execution  after  five  yeais.  notice  of  motion 0 

money  judgment,  proof  on  application  for  leave  to  issue  execution  after  five  years 6 

notice  of  Bppliration  for  order  granting  leave  to  issue  execution  after  five  years,  servioe. .  ,  .  6 

separate  exeeutionB  where  separate  sums  awarded 6 

simultaneoudy  to  two  or  more  counties 0 

state,  against ft 

stay,  time  as  part  of  time  within  which  execution  may  issue 0 

surviving  judgment  debtor,  against ft 

time  of  stay  as  port  of  time  within  which  application  for  leave  to  issue  must  be  made 0 

execution  may  issue 6 

time  within  whioh  execution  may  be  issued  of  course -. . . ; 6 


INDEX  TO  CIVIL  PRACTICE  ACT— Referenceb  abe  to  Sbctions 

[Mutloni — ContinuAd. 

IV.  Re<iumtea. 

HttBchmeDt  levied,  neQuiaitee  ma  to  SBtufyins  judgment 645 

certified  copy  ot  ordei  doDsnatiDX  third  pasona  and  olcrk'B  oartifiokto  that  bond  hu  been 

filed,  atlaohingtoexeeutton 836 

coBta  on  motion,  for  ooUection 1620 

eoiU)tyiiiwliJchjudsment-n)llfiIed,d«aisniitincinaationinmipTemeaoait 640 

death  of  party,  requisite  of  aiecutioaianied  by  peraonalrepresBntatiTe 651 

delivery  o(  property frM 

de«eription  of  judsment 640 

directed  to  coroner,  when 636 

peraon  other  than  iheiiS  or  ooroner  dcosnated  in  order 636 

sherifF,  when 636 

int«net,  specification  of  day  from  whiek  may  be  computed  on  money  judgment 642 

joint  debtors,  form  where  (11  not  •erved 1199 

where  all  not  served,  endonement  of  defendants  not  served 1199 

judgment  debtor,  where  all  partes  against  whom  judgment  rendered  are  not 642 

justice's  court  judgment,  execution  issued  on  transcript,  tequisitee 641 

liability  of  third  person  desigDatAd  to  «MGUt«  aieoulian 636 

property,  execution  against 643 

return,  requiring  sherifF  to  msJce 640 

separate  executions  where  judgment  awards  possession  of  real  proiMrtar  and  money  judg- 
ment    644 

sheriff,  when  directed  to 636 

third  person  designated  in  order  aa  officer ; 636 

when  order  demgnating  execution  to  be  directed  to.  takes  eSeot 636 

time  of  receipt,  endorsement 637 

tnukscript  of  judgment,  lequitttM  of  eceoution  issued  after  filing 641 

undertaking  by  third  person  designated  in  order 636 

V.  Return. 

cancellation  of  docket  on  clerk's  certificate  showing  satisfaction 537 

certified  copy  of  exeeulioD  and  return  of  satisfaction,  delivery  to  person  maSdng  payment. .  536 

filing  with  clerk 536 

docket,  entry  of  return  of  execution  unsatisfied 535 

fees  of  sheriiT  for  leceiving  and  returning,  including  in  bill  of  costs 1518 

foreclosure  of  mortgage,  return  unsatisfied  on  judgment  for  debt  before 1077 

mortgage  debt,  returning  unsati^ed  where  not  satisfied  out  of  property  other  than  mort- 
gaged property 711 

return  partly  satisfied,  avoidance  of  apparent  payment  affecting  limitation 45 

satisfied  execution 536 

BherilTB  fees  for  certifying  copy  ot  return  ot  satisfaction 1558 

making  return 1558 

tiine  within  which  must  be  made 640 

unsatisfied,  entry  in  docket 63S 

VI.  Satisfaction. 

costs  deducted  on  re-taxation,  crediting  on 1535 

sheriffs  fees  for  collecting  money  by  virtue  of 1558 

VII.  Against  property  and  representative  of  deeeaaad  debtOTi 

counterolaim,  judgnMot  on  against  esMuWr  or  administrator  in  refmaentaiiTa  o^iadty.  269 

enforcement  and  piwinent  of  judgment  lien,  manner  of 655 

fraudulent  eonveyaooe  by  decedent,  issuanoe  and  enffwacaMnt  of  «Me«tion  without  leave .  655 

heir,  etc.,  requisites  of  execution  agsinat 646 

leave  to  issue,  by  whom  granted 655 

how  procured 656 

notice  ol  application  for  leave  to  issue,  on  whom  and  maimer  of  servioe. .  , 656 

one  year,  right  to  issue  exacuttou  aft«r 655 

proof  upon  which  leave  granted 656 

right  to  iwue  against  property  of  deceased  judgckent  debtor 654 

sunogate's  court,  procedure  for  obtaining  leave  to  issue .    .  656 

surviving  judgment  debtor,  issuance  o(  executions  against 658 

time  that  must  elapae  before  leave  to  issue  execution  on  certain  judgment  may  be  granted  655 

agaiikst  executor,  etc.,  to  issue  only  on  leave. . (Dec.  Est.  L.,  f  151) 

fm.    Possession  of  real  property, 

collection  of  money  recovered  by  same  judgment  on  same  execution 644 

counties  to  which  execution  may  issue 643 

death  of  party  defendant,  notice  required  for  order  granting  leave  to  isfue  execution. ...  65 1 

description  of  property 644 

notice  for  leave  to  issue  execution  where  party  defendant  has  died,  servloe 651 


separate  ezecutioik  for  onUeotion  of  money  awarded  by  m 
eiMdence  of  breach 


IX.  Ddivery  of  chattel. 

action  on  undertakinc.  retuni  ot  execution  unsatisfied  as  ooodition  iMeaedent . . 
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u»d. 

tel — Continued. 

3erifl  aa  to  enforcinc  eiecntion  for  purpose  of  ohusing 

atlaCed  aa  condition  to  aotjon  agttinBt 

oney  awardi!d  by  aaine  Judcment  on  same  executioi) 

ioh  executiona  may  iaaue 

pioper^ - 


tioDi  for  collection  of  money  amuded  by  same  jadem«at 

y- 

pied,  requisite  B«  to  Batiafying  judgmeut ,  . . 

iBriTs  fe«B 

ich  execution!  may  iraue 

>T  in  custody,  tl^t  to  iasue  new  eiecution 

iBtody  under  execution,  ri^t  to  enforce  new  execution  againat  property  sold 

ibtor 

•dy  under  execution  in  same  action,  right  to  issue  exeention  against  property 

sbtor  from  body  execution,  right  to  iame  execution  against  property 

or  under  eieoution  againat  person,  right  to  issue 

enforcement  against  sole  or  joint  property 

4>ert3'  aeiied  under 


lgment>roU  not  Sled  in  county  to  which  issued 

wt  of  attachment  levied 

se  new  execution  Against  property  sold  by  judgment  debtor  prior  to  dis- 

deati 

[ment  out  of  peisonal  property  first,  diicction  to. 


,  creditor's  action,  right  to  reach  in 

of  exempt  property  by  husband  and  wife 

money  of  articles,  limitation  on  exemptions  on  judgment  for 

ction  for  injury  to  exempt  personal  property 

ntaiy  proceedingB,  right  to  rearfi  exempt  property  in 

for  taking  or  injuring  exempt  pereona]  property 

service,  limitations  as  to  exemptions  on  judgment  for 

,t  intem&tioDBl  exhibition  or  while  enroute  to  or  from 

ler,  articles  enumerated 

inuance  of  exemptions  where  the  family  moving 

'a  tools  and  implements 

3ay,  etc.,  of  non-commisaoned  officer,  musician  or  private  in  military  or  na- 
val service 

.ce,  exemptions  to  memijeni  in 

vice,  exemptions  to  members  in  ...... 

T  other  reward  granted  for  mititaiy  or  naval  HMviees 

sal  instrument,  furniture  and  libtary 

Dtkm  or  dsmages  awarded  for  injuries  to  exempt  penooal  property 

:emptJons,  effect  of  cinl  praotioe  Bet 

i^^Hented  for  services  in  military  or  naval  service 

etc.,  used  by  person  in  military  )»  naval  aarvioe 

xemption  as  householder 

tools  and  team 

rty. 

[round  of  family,  how  land  designated  to  be  exempt 

a  exempt 

ion  of  exemption  of  real  propoty 

rent  gtsjited  for  military  or  naviU  aervioes 

1. 

ion  of  exemption 

noe  after  owner's  death 

I  action  to  reach  surplus  value 

rmination  after  owner's 


m  judgment  for  purchase  money .  , 


'l\\t- 


INDEX  TO  CIVIL  PRACTICE  ACT— Refebencks  abb  to  Sbctions 

XBMutioiiB — Continued.  ;  ' 

XI.  Exempt)  property — Continued. 
Homestead — Continued. 

property  purchased  with  money  reeeived  on  sale  of  homestead  in  jud^^ment  creditor's 

action 677 

suspension  of  occupation  of  homestead  as  affecting  right  to  exemption 675 

validity  where  property  exceeds  one  thousand  dollars 676 

Tahie  exempt 671 

XH.  Levy  on  personal  property. 

1.  In  general. 

additional  compensation  to  dieriff  where  levy  made  on  live  animal  or  perishable  prop- 
property  1558 

bank  bills 687 

bond,  government,  state  and  corporate  negbtxable 687 

current  money 686 

debts,  evidences  of 687 

discharge  of  levy  after  appeal 689 

earnings,  etc.,  of  debtor,  effect  of  resignation  or  dismissal 684 

and  income  of  indigent  debtor,  modification  of  execution 684 

or  income  of  judgment  debtor 684 

wages,  etc.,  of  debtor,  accounting  fbr  money  collected  imder  execution 685 

evidences  of  debt • 687 

execution  against  wages,  income,  etc.,  as  continuing  levy  after  presentation 684 

fees  of  sheriff  where  execution  stayed 1558 

government,  state  and  corporate  negotiable  bonds ., 687 

land  contract,  interest  of  vendee  in 513 

negotiable  corporate  bonds 687 

pledged  property,  judgment  debtor's  interest  in ... 688 

poimdage  where  settlement  made  after  levy 1558 

sheiifTs  fees  for  receiving  execution,  entering  and  searchinit  for  property  generally. .  . .  1558 

in  greater  New  York  for  reeeiting  execution,  entering,  and  searduhg  for  property  1558 

wages,  etc.,  application  for  issuance  of  execution 684 

execution  against,  as  continuing  Hen 684 

2.  Intw^ests  in  partnership. 

application  for  release  of  partnership  property  from  execution  against  individual  prop- 
erty     690 

levy  on  partner's  interest  where  attaehment  discharged 602 

purchaser  of  partner's  interest  after  release  of  property  from  execution,  rights  of 604 

release  of  partnership  property  from  execution  against  individnid  property 600 

property  on  applioation  of  partner 600 

sale  of  partner's  interest  where  propertyreleased  from  e^ectition 604 

surplus  arising  on  sale  of  partner's  interest  after  release  of  property  from  execution, 

disposition  of 604 

undertaking  on  application  by  partner  for  reieam  oi  partnership  im>perty  tttmi.  execu- 
tion against  individual  propeiiy 601 

to  release  partnership  property  as  touring  to  other  Judgment  creditors 603 

3.  Lien  on  personal  property. 

goods  and  chattels  that  are  bound  by  exebutidn 670 

levy  and  sale  under  junior  executiooB,  right  to  sell  undidr  senior  ^ecotion 680 

preferenee  amooirexeeullons,  effect  <^  hsvy  under  isubMquent  execution 680 

generally 680 

preference  between  attadtKient  and  executions . ; 681 

between  execution  out  of  court  not  of  record  and  execution  out  of  ^xnirt  of  record .  682 

of  execution  issued  from  court  not  of  record  and  levied  over  execution  not  levied .  682 

time  lien  attaches 670 

title  of  bona  fide  purchaser  of  personal  property  before  levy . 683 

4.  Claims  of  third  persons. 

aflidavit  of  claimant 696 

costs  on  trial  by  sheryTs  Jury 104 

feesof  dieriff,  jurars  and  witnesses  on  trial  of  clahn  of  title,  taxation 104 

finding  of  dieriff's  jury  against  claimant  as  barring  action  to  recover  property  and 

damages. . '. 608 

jurors'  fees  on  trial,  amount  and  by  whom  paid 1543 

relinquishing  levy  on  finding  of  sherifT*  jury  that  property  belongs  to  claimant ....  607 

sheriff's  fees  ibr  notifying  jurors 1558 

trial  of  claim 103.  606 

undertaking  by  judgment  creditor,  contents,  filing  and  service 607 

indexing 607 

justification  of  sureties 607 

value  of  property,  determination  by  sheriff's  jury 607 

5.  Action  against  sheriff. 

application  of  officer  joined  with  part  of  indemnitors  to  have  remainder  substituted  in 

his  place 703 

eons^n^  of  indemnitor  to  be  substituted .....' 700 

costs,  effect  of  order  Substituting  indemnitors 704 

M 


r  .'^ 


^.^^ 
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INDEX  TO  CIVIL  PRACTICE  ACT— Rbmrbncm  are  to  Actions 

Szecutloiu — Continued. 

XII.  Levy  on  peniona!  property — Continued. 
6.  ActioQ  aeunit  sheriff — Continued, 

new  action  on  discontinuance  or  '1'""i'"»l  of  oompUint 

notice  of  application  for  substitution  of  indemnitor  u  defendants 

of  commeccemeot  of  actum  as  condiliOD  ptee«daiit  to  aetlon  by  shedff  asainst  li 

demnitora _.  , , 

to  indemiutorB  of  commencement  of  action  in  ordei  to  fix  liability  tliereof. .  .  . 
severance  and  Hubatitutioo  of  indemniton  where  indemnity  rdatea  to  part  to  pr^ 

erty .' 

striking  out  name  of  oBScer  joined  as  defendant  with  «11  indamnitois 

'  substituiinB  indemnitors,  effect  of  order 

terms  on  erantine  order 

substitution  of  indemnitors  as  defendants 

XIII.  Levy  on  real  property. 

after  expiration  of  lien  of  judgment  lot  money. 

land  contract,  interest  of  vendee  in 

leasehold  at  included  within  term  real  property 

mortgage  debt,  endoraement  ot  directioa  pn^Uting  levy  on  mortgaged  property. . 

return  unsatisfied  if  not  satisfied  out  of  property  other  than  mortgaged  property 

notice  to  be  filed  recorded  and  indexed  where  levy  made  after  expiration  of  lien  < 

judgment  for  money 

trust,  execution  against  beneficiary  ol  panive  trust 

XrV.  Sale. 

1.  In  gencpal. 

auction,  neceasity  that  ule  be  made  at 

current  money  levied  on * 

destroying  notice  of  sales  as  afiocting  validity 

exhibition  to  creditor  of  property  levied  upon . . .  , 

gold  coin  levied  on 

inspection  by  creditor  of  property  levied  upon,  ri|^  to 

notice  ot  sale,  penalty  for  destroying 

omission  to  give  notice  of  sale,  effect  oa  validity 

order  of  sale  of  attached  personal  and  unattached  peraooal  property  and  attache 

and  unattached  real  property 

penalty  (or  de8troJ^ng  notice  of  sale 

sheriff,  right  to  pumhnae  at 

time  Of  day 

under-eheiiff  or<  deputy  sheriff  holding  execution,  right  to  purchase  at 

validity  as  affected  by  omission  to  give  or  destroying  notice  of  sale 

of  purchase  made  by  sheriff  or  under  or  dqnily  aheriS 

2.  Personal  proper^'. 

manner  ot  sale 

notice  ot  aale  of  perishable  property 

time  and  place,  manner  of  giving 

partner's  interest  after  release  of  property  In>|n  levy 

perishable  property,  order  directing  sale 

pledged  property,  right  of  purchaser  ol  judgment  of  debtor'a  inter««t  in. 

present  and  within  view,  necessity  that  proper^  bs 

right  of  purchaser  of  partoer's  interest  afl«r  property  wlerned  from  levy. 

sheriff's  fee*  for  advertisiDg  property 

surplus  arinng  from  sale  of  partuer'a  interest,  dispontioD  of,. 

S.  Real  property. 

certificate  of  sale,  oontent* 

delivery  and  recording , 

execution  in  duphoate 

damages  recoverable  lor  irregularity  in  sale 

description  of  property  in  notice  of  sale , 

exposing  parcels  for  sale  separately  at  request  of  owner. 

fees  of  clerk  for  recording  and  ifiHimug  certificate  ot  sale,  by  whom  paid 

indexing  certificate  ol  sale , . . 

irr^ularity  resulting  in  eviction  of  purchaser  and  recovery  of  purchase  money,  efteo 

on  judgment 

liTTiititig  amount  tUd  to  amount  oecsssary  to  satisfy  eveoution , 

lost  execution  or  writ,  sheriff's  certificate  of  aale  or  dead  at  prima  facie  evidence  n 

execution  of  writ.  .  - -..,-..-- -..,.--...,....-... 

manner  of  oonducting  sale. ..,......,, , . , 

notice  of  sale 

description  of  property  in 

penalty  against  sheriff  for  irregularity  in  sole , 

posting  notice  of  sale 

publication  of  notice  of  sale 

recording  certificate  of  sale 

rights  of  possessor  during  period  of  redemption,  wood  or  timber,  right  to  use 

of  property  during  period  ql.redentplion  generally. , 


INDEX  TO  CIVIL  PRACTICE  ACT— Rkrbencm  ark  to  Sections 
IsMiatlinw — ContinuwL 

XIV.  Sale— Continued. 

3.  Real  property — CoDtioued.  - 

■epu«t«  Bsie  of  distinct  tmota  or  porcds 715 

theiiff'a  feea  for  advertiniiig IS58 

drawing  nnd  executing  conveyaoce 1558 

making  duplicate  certificate  of  BBle 156S 

publinhJn*  notice  of  sale 1658 

vesting  of  title  to  real  property  told  undes  execution 718 

4.  Wute. 

ikotB  that  do  not  amount  to  waste  by  holder  of  property  during  redemptloa  period. ,  719 

cantempt  for  violation  of  order  ogsiiut  eMnimttiiic  yiaaW 721 

discharge  of  prisoner  confined  for  contempt  upon  giving  undertaking 723 

order  to  prevutt  waste  during  redemplioa  pedod 720 

proceeding!  upon  violation  of  waste  order 731 

pnniahment  for  violation  of  waste  order 722 

undertaking  required  of  prisoner  to  secure  disobarge 723 

XV.  lUdemption  of  real  property. 
1.  In  gen«t«i'. 

agreement  by  «heriff,  purchaser,  judgment  creditor,  or  redeeming  creditor  as  affect- 
ing rights  of  others  to  redeem 739 

amount  to  be  paid 724 


death  of  sheriff  after  sale,  to  whom  taaaey  paid  and  pliers  delivered 752 

.     effect 728 

evidence  required  to  be  (umisbed  by  tedeeminc  exemihw  or  administrator 744 

interest 724 

joint  tenant,  redemption  by 737 

nullifying  sale  and, certificate  of  sale,  as 726 

original  purchaser  if  creditoTt  by ^ 734 

owners  of  undivided  dkares 737 

amount  to  be  paid . 737 

manner  of  redemption . '. 737 

papers  required  to  be  at  sheriff's  office  during  period  of  redeorfttion 745 

penon  having  title  to  or  judgment  or  mortgage  which  is  Uen  upon  distinct  pared 736 

place  of  redemption  after  fifteen  months 733 

purchaser,  papers  to  be  filed  in  icoiuity  clerk'*  office  or  deliyend  to  sheriff 742 

sale  by  person  especially  appointed,  how  redemption  made 754 

under  Hheiiff  or  deputy  sheriff,  before  whom  redemption  mode 753 

sheriff,  paj-ment  to  succetaor 733 

Aerifl's  office,  redemption  in  certain  oases  at 733 

«  sheriff,  redemption  from 752 


title  acquired  by  n        . 

waiver  of  req'iirementa,.;efleot  on  other  redemptiouen 746 

who  may  redesm , 725 

2.  Creditor. 

amount  to  be  paid 738 

creditor  from  redeeming  creditor  generally 729 

amount  required  to  be  paid 729 

creditors  having  liens  upon  undivided  shares 738 

rederaptionot  whtde  from  pjrioT  redeeming  otedttor, 738 

creditors  who  may  redeem 728 

effect  of  redemption .,.,....  746 

evidcQoe  of  right  of  judgment  oieditor 742 

required  by  indeemiog  mortgage  creditor •, .- 743 

fifteen  months,  redemption  by  creditor  after 732 


right  to  redeem  generally .,*.... ^. .._.,..-...  .  727 

twice  under  same  judgment  or  mortgage 735 

same  judgment  or  mortgage  upon  which  execution  is^ed,  by  ciedilor  under. , 735 

second  redemption  by  first  redeeming  creditor - 730 

under  another  judgment  or  mortgage 735 

subsequent  redemption  by  other  creditors 73 1 

time  for  redemption  by  creditor 727 

to  whom  money  paid .....  „ 740 

3.  Certificate  of  satiafaction. 

creditor  from  redeeming  creditor ; 729 

cancellation  or  discharge  by  clerk  of  mortgage  specified 741 

contents  and  requisites 741 

necessity  for ^ 728 

entry  by  derk  of  satiiiaction  of  judgment  specified .  .'..,..:,.>.. 741 

leesof  clerk  or  remoter.  « i...,  > '. 741 
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S.  Certificate  of  satiafaction — CoDtinued. 

filins  in  county  clerk's  office,  time  of 

necenity  that  sheriff  have  at  office 

4.  Certificate  of  redemption. 

by  whom  executed 

delivery  and  recording 

efFect  of  recording  u  to  mbsequent  purchBaeri,  e 

maimer  of  execution 


aavsmnent  of  right  to,  ackmmiedgnient  and  filing .  . 


death  of  pervoo  specially  appointed  to  m^e  lale.  by  iriMmi  deed  exMuted 71 

of  BberiJT,  by  whom  deed  executed 71 

or  eipirstioD  of  office  of  coroner,  by  irtmn  deed  executed 71 

evicted  purchaaer.  recovery  of  purctiMe  money 71 

executor  or  sdminiBtrator  of  perBon  entitled,  (^eet 7! 

expiration  of  period  of  redemption,  necessity  for  execution  immediately  aftenrard 74 

ground!  on  which  evicted-purchuer  may  recover  pOMbase  money 71 

interest  conveyed 7'- 

sold,  neceuity  for  stating  name  of  party  whose , 5( 

liability  for  failure  to  confonn  to  statute  M  to  oonveyanae 5( 

presumptive  evidence  of  facta  after  twenty  years'  recording,  aa , 7' 

tiUe  of  [mrchaaer,  property  conveyed  to  repreaentative  of  penon  entitled  to  deqd 71 

XVII.  Contribution  between  defendants. 

action  to  compel  contribution  where  more  th&D  due  proportion  of  judgment  satisfied  from 

real  property  of  one  defendant 71 

enforcement  of  contribution  by  means  of  original  judgment '.    71 

entry  to  be  made  on  docket  to  preMrve  lien  of  oriKinal  judgment 7l 

order  of  contribution 71 

part  owner  redeema.  where 71 

preaerving  lien  of  original  judginent,  DMUtner  of 7i 

XVIU.  Against  the  person. 

1.  In  general. 

bail,  duty  of  sheriff  as  to  enforcing  where  issued •. . .  S! 

necessity  for  return  of  execution  against  person  not  satisfied  before  conunenoe- 

ment  of  action  of  undertaking 8! 

counties  to  which  executions  may  issue O- 

deposit  of  money  in  lieu  of  bail 81 

discharge  from  imprisonment,  delay  in  issuing  execution R 

joint  debtoni.  enforcement  against  debtor  not  served II! 

requisites ft 

simultaneous  executions  against  property  and  person,  right  to  Issue 7< 

time  that  must  elapse  before  debtor  may  be  discharged  on  application  of  creditor T, 

2.  When  to  issue. 

collection  of  costs  in  action  agiinst  corporation  or  usurpeis  of  franchise 12 

death  of  debtor  in  custody,  issuance  of  execution  against  property T 

discharge  of  debtor,  issuance  of  execution  thereafter 7 

on  application  of  creditor 7 

escape  of  debtor,  right  to  imue  new  eieeution 7 

execution  against  projNrty,  tsBuanoe  and  retnm  nnaalisAed  as  MnwUtlDn  preoedent ...  7i 

in  general 7 

new  execution  after  escape  of  debtor 7 

second  execution  when  debtor  in  custody,  right  to  Issue 7 

simultaneous  executions  against  property  and  pelaons,  leave  to  be  tnaed 7 


e  also  Surrogate's  Court  Act. 

I.  In  general. 

appeal,  substitution  for  deceased  adverse  party 

attachment  of  interest  of  defendant  in  estate,  effect  on  rights  of  executor  or  administrator 

to  administer 

bond,  discharge  of  surety 

letters,  presumption  as  to  time  of  issuance  within  statutes  of  limitation 

tide  to  property  sold  to  or  redeemed  by  decedent  by  execution  sale  and  conveyed  to  eieeu- 

toi*  or  administrators 

II.  Actions  by  or  against. 

1.  In  general. 

arrest,  privilege  from 

security,  diapensinc  with  or  limiting  on  appeal  by 

death  of  executor  or  administnitor  as  not  abating  aotkrn (Dec  Bat.  L.,  1 145) 

representative  e^iacity,  when  to  sue  or  be  sued  in (E>ee.  Est.  L.,  f  140) 


NDEX  TO  CIVIL  PRACTICE  ACT— Rbferenoeb  ake  to  Sectionb 
ud  admin  littrntoTB — Continuwl. 

ns  by  and  nftftirut — Continued. 
Vhen  maintainable  by  or  agoinit, 
bond  of  guardiim  »d  litem  of  infant  auing  (or  legacy  ot  diatributive  shaM. 

(D««.  EM.  h..  (  147) 

ezeoutor  not  liable  for  uncollected  demftnda .  (Dec  Ert.  L.,  1 158) 

foragn  executor  or  admhuBtrator (Dee.  Eflt.  L.,  f  100} 

judsmeDt  Bgainat  heir  or  deviaee  ban- action  a^ainat  eieeuton,  etc. 

(I>eo.  EM.  L.,  1 148) 

lefaoy  or  distributive  share,  upon  refusal  to  pay (Dec  Eat.  L.,  1 146) 

piosecuUnK  action  againet  removed  executor,  etc.,  to  charge  him  peraonally 

(Dec.  Ed:.  L..  |  lU.) 
Limitation  of  action. 

action  to  recover  chattel 49 

chattel,  action  against  to  recover tt 

computation  of  period  in  action  for  replevin  or  for  damasea  aecfuing  alt«r  death  and 

before  grant  of  letters S7 

damages  for  taking,  retaining  or  injuting  personal  property 40 

death  of  creditor  after  accrual  of  action 30 

suspenaioD.  action  Bociuing  agaiut  deceased  debtor  prioc  to  death 21 

period  occupied  by  suit  to  recover  property  from  decedent's  estate 22 

Partition.  ■ 

disposition  of  proceeda  paid  into  court  on'sale  free  from  debts  of  decedent 1046 

payment  into  court  on  sate  free  from  debts 1046 

sale  free  from  lien  of  debts  of  decedent 1044 

when  eiecutor  or  admloictntor  neceaaary  party . 1010 

Pleading  and  parties. 

beneficiary,  necessity  for  joining  in  action  by  executor  or  adminivli^tor ,  .  , 210 

bringiDg  in  repreeentativea  in  contract  action 85 

counterclaim  baaed  on  debt  of  decedent 760 

demand  belongiag  to  deceased,  right  to  interpose 268 

executors  who  have  not  qualified  as  neceeaary  parties (Dec.  Bjst.  L.,  1 144) 

'ioinder  of  personal  and  representative  causes  <rf  action (Dec.  Eat  L.,  1 141) 

lack  of  assets  not  to  be  pleaded  by  eiecutor.  etc (Deo.  Est  L..  1 160) 

not  personally  liable  for  debt  by  reaaoo  of  false  allegation  in  fdeadlng 

(Deo.  Eat  L..  |  ISO) 
two  or  more  representing  aame  decedent  considered  as  oae  person 

(Dec.  Est.  L.,  1 14S) 
Trial;  Judgment, 
depoation  of  decedent,  use  in  action  by  executor  or  administrator  tor  wrongful  death .     303 

extension  of  time  to  appeal  from  judgment  in  favor  of  decedent 09 

move  to  set  aade  judgment  in  favor  of  decedent 00 

preferenoes  where  executor  or  administrator  sole  party  plaintiff  or  dsfandant 138 

testimony  by  party  or  person  interested  or  assignor  of  party  to  personal  transaction 

or  communication  with  deceaaed,  admissibiUty 347 

setting  aside  judgment  againat  decedent  vhia  cBaeator  or  admiuiitrator  may  make 

motion , 623 

Beven,Dce  of  contract  action  where  decedent's  UafaiHty  aeveral  as  to  lepresentativea. . .       86 

judgment,  entry  against  all  as  though  all  had  appeared    (Dec.  Elat.  L..  )  143) 

when  inventory  may  be  contradicted (Etoe.  BM.  L.,  1 1ST) 

judgment  afUr  removal  does  not  bind  estate  of  BUcosBKir (Deo.  Eat.  L.,  1156) 

real  eatale  not  bound  by  Judgment  against  exectit<»«.  et«..  unleM  ttpnmiy  charged 

(Deo.  Bat  L.,  1 140) 
separate  dockets  and  executions  on  personal  and  representative  judgment. 

(Dec.  Est.  L.,  1 142) 
C^osts. 

actioa  against  beneficiary  (or  coats  and  ezpensea 1601 

by  or  against  in  representative  eapa^ty.  tiabtUty  and  payment I6(X) 

coeta  of  course  in  action  for  wrongful  death 1470 

to  plaintiff  in  action  against 1470 

judgment  (or  costs  in  action  against  in  representattve  capacity l^K) 

liability  in  action  against  in  representative  capacity 1400 

securi^  for  coate  bi  actions  by  or  against,  when  ^icwtionaiy 1523 

Execution. 

•gainst  decedent,  right  to  issue. 654 

against  property  in  hatidH  of.  reqoWtes 646 

judgment  in  favor  of  dKwdent.  issuance 6S1 

jwtgment  on  counterclaim  in  action  by  executor  or  admlnistiatoT  in  representative 

capacity 260 

applic^jon  for  an  order  granting  leave  to  ianie (Dee.  Est.  L.,  (162) 

securi^  on  leave  to  issue  on  judgment  (or  l^acy  or  distributive  share. 

(Dec.  Eat.  L„  f  153) 
sucoespor  may  issue  execution  on  judgment  recovered  by  predecessor 

(Dec  Eat  L.,  {  164) 
execution  against  executor,  etc..  to  issue  only  on  leave '.  (Dee:  Ett.  L..  1 161) 


■i 
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INDEX  TO  CIVIL  PRACTICE  ACT— RBreBEKCES  arc  tb  SBonoi 
■nnqjUflO&tion..  See  eiao  Evidence;  Recoidi. 

Bxfttnptlon.    See  also  Arrest;  Executions;  Jui7  and  Jumn. 

eaminsB  of  debtor  ia  supplemeataiy  proceiidiiiSB 

judsmeot  creditor'g  action,  right  to  reacb  earnings  ot  debtor 

exempt  property  in 

tnut  fund  in  eupplementaiy  proceedings 

Kdilbltlona.  . 

exemption  from  eiecution  oF  exhibit  nt  int«niHtioDfU  exhibition 

XrteiUiOtl  of  time.    See  Time  and  particular  titleo. 
bin  ftllOWUlM.    See  Costs  and  pBrticuIw  titles. 


Taetor. 

Krrest  in  ootion  to  teoovM  piaperty  ormnney  nuMppropriatad,  «ta. 

Bdmiasion  on  demuul  In  action 

amendment  of  odmiMdoa  of  foots  mode  on  demand 

effect  of  odminon  of  facta  made  on  demand 

Hipenaes  incurred  in  proving  facts  irtiere  opporite  party  refusra  ta  admit  on  demand, 
withdrawal  of  adnuHmon  of  foots  node  on  demand 

fftcU,  Iwae  of.    See  Answer;  Isniea;  Pleadings;  Reply;  TrioL 

Ttiluif  ti  proot. 

when  complaint  or  counterclaim  not  diamiased  iMcauieof (BuImCiv.  I 

VftlM  ttwpHmrwTH^*. 

ooata  of  oourse  h>  iJaintiff 

where  recovery  kas  tboa  (if  ty  dollars 

ground  for  attacfaiDeDt 

limitotion  of  actions ,,,..., 

as  personal  injury , (Oen.  Court.  L., 

FalM  BapTMantfttloiL. 

ground  for  attMhaieDt 

Fadaiml  oouTlx. 

certified  oopiea  of  tmotd  or  otlter  prooeedinga  aa  evidenoe 

certlorori  to  inquire  into  cause  of  detention  of  persons  detained  by  mandate  <rf , 

habeas  ooriHia  to  inquire  into  cause  of  detention  of  penon  detained  by  mandate  of . . . . 

.  Fftdenl  dvpftrtmoat. 

census.  oartifieBte  of  director  duly  attMted  aa  evidenoe .  -. 

documents  or  records  on  file,  certified  copy  aa  evidence 

vmkIs,  tttoonl  or  tiknacript  of  record  of  conveyance  or  mortgage  aa  evidenoe 

VMt.    See  also  Comnussions;  Contii;  Diaburaemeots  and  porticular  title*. 
I.  In  general. 

certification  or  exemplification  of  paper,  eto. > . . . 

oosta,  fees  that  may  be  included  in  bill  of  oosta  M  neccMary  disbursements 

county  clerk  of  counties  in  greater  New  Vork 

criminal  action,  application  of  provision  to  fees  in 

dlscoven'  and  inspection,  increaong  motion  costs  to  oover  tea  of  referee 

effect  of  civil  practice  Oct  on  speciAl  statutes 

feeso(offioen,witneese8,jurora,  etc.,  limitation  to  single  feeaolbwed  by  law 

oaths  and  acknowledgments 

poor  person  for  fees  in  action,  liability  of. 

prepayment  of  (eea  and  expenses  (or  transiniaaioD  of  paper , 

taxotioo  of  fees  of  county  clerk  and  other  officers  on  demand  <rf  person  UaUe  to  pay. 
II.  aerk'fl. 

1.  InganeraL 

clerks  of  court,  civil  action  generally i ..... . 

generally 

county  clerk,  teea  in  civil  oetion  geoeraUy _. 

oourt  of  appeals *, 

inctuding  in  bill  of  oosta  aa  di 
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Fms — Continued.  ^-y/t 

II.  Clerks — Continued. 

2.  County  derk  in  civil  actions. 

application  of  general  provision  where  special  provisioDs  exist 1664 

attachment,  canceling  notice 1664 

certificate • 1664 

copy  of  or  filing  or  certifying  paper  in oouvt  of  which  he  is  exoffido  derk,  right  to  fees .  1664 

order  or  record  or  other  paper 1664 

execution  issuing 16^ 

filing  any  paper 1664 

transcript  of  docket  and  entry  of  suflpension  of  judgoieAt 1664 

greater  New  York,  counties  of 1656, 1667 

moneys  deposited  with  oounty  treasurer,  entriea 1664  -  -^ 

mortgage  foreclosure,  entering  minute  of 1564 

notion  of  peodeney,  cancetiag 1664 

recording  and  indexing 1664 

recording  any  instrument 1664 

satisfaction  or  assignment  of  judgment,  filing  and  entering 1664 

III.  Commissioners. 

partition  or  dower,  commissioner * , , . . . ,  1650 

surveyor 1660 

partition,  taxation  and  payment 1031 

IV.  Committee, 
incompetent  person 1376 

V.  Coroner. 

amount  of  fees  in  civil  action  or  spepial  proceeding 1660 

confining  and  maintaining  sheriff  in  house  by  virtue  of  mandate 1660 

VI.  County  clerk. 

certificate  of  sale  of  real  property  under  execution,  recording  and  indexing 717 

VII.  County  treasurer  and  duunbetkin  of  New  York  City. 

investing  money  pursuant  to  direction  of  court 1561 

paying  money  out  of  court 1561 

receiving  interest  on  investment  and  paying  out  same 1661 

money  paid  into  court 1661 

VIII.  Guardian  ad  litem  and  special  guardians  of  infants  and  incompetent  persons. 

appointment  hy  court  without  application 207 

IX.  Juror. 

by  whom  paid 1642, 1643 

claim  of  title,  on  trial  before  sheriff  jury 104 

trial  jurors  in  court  of  reoord,  amount  and  by  whom  paid 1642 

X.  Receivers. 

commissions  generally  in  addition  to  necessary  expenses 1647 

increase  commission,  allowance 1647 

XI.  Referee. 

action  or  special  proceedings  in  court  of  record 1646  *? 

agreement  as  to  amount  of  fees .  .• 1646 

arbitrators •. li|64 

commission  on  sale  of  real  property 1646 

denial  for  failure  to  file  report  where  reference  terminated  therefor 470 

disbursements  on  sale  of  real  property 1546 

discovery  and  inspection,  increasing  motion  costs  to  cover 1506 

failure  to  file  report,  denial  of  fees  on  termination  of  reference  therefor 470 

including  in  bill  of  costs  as  disbursements 1518 

sale  of  real  property 1546 

under  mortgage  foreclosure • . . . .  1646 

supplementary  proceedings 1545 

XII.  Registers. 

counties  of  greater  New  York ^u 1556, 1557 

generally 1555 

Xni.  Sheriff. 

^  advertising  personal  property  attaished 1558 

I  real  or  personal  property  for  sale 1558 

arrest  or  other  mandate,  serving  or  executing  order  of ':....  1568 

attachment,  levying  warrant 1558 

making  f^id  filing  description  or  inventory  of  property . '  1558 

or  wfecrrant  for  collection  of  money  issued  by  comptroller  or  by  county  treasurer 1558 

bonds  for  jail  liberties 1558 

caring  for  perishable  property  seised  under  execution l&^ 

certificate  of  sate.. *...., 1558 

required  where  judgment  satisfijsd  by  deposit  with  oowty  clerk 530 

certified  copy  of  bond  or  undertaking 1558 

daim  of  titles,  laial  of 104 

collect^  of  fe9S  on  execution  against  property*  manner  o£, 1559 

oopvnitting  Of:  dischfirging  person  from  prison  in  action  or  speda^  proceeding 1558 


• 
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Fees — Continued. 

XIII.  Sheriff— Continued. 

conveyance,  drawing  and  executing 1558 

copy  of  sununons,  mandate  or  other  papers  served  by  him 1558 

execution,  receiving,  entering  and  searching  for  property 1558 

habeas  corpus,  bringing  up  prisoner  on  writ 1558 

to  inquire  into  detention,  payment  to  complete  service 1243 

in  civil  actions  generally 1558 

including  in  bill  of  costs  as  disbursements 1518 

jurors  drawn  to  attend  writ  of  inquiry,  notifying 1558 

notifying,  where  sikeriff  receives  annual  salary 1558 

to  attend  trial  term,  notif3dng 1558 

mandate  requiring  him  to  put  peraon  in  possenon  of  real  property,  exeeuting 1558 

mileage 1558 

posting  and  publishing  notice  of  sale,  selling  and  oonwying  real  property  under  Judgment .  1558 

poundage  on  attached  property 1558 

printer's  fees  for  publication  of  notice  of  sale 1558 

prisoner,  surrendering  or  receiving 1558 

replevin,  executing  requisition 1558 

taxation  and  payment  of  fees  and  expenses 1101 

returning  mandate 1558 

sheriff  jurors,  notifjing 1558 

sheriffs  of  counties  in  greater  New  York,  increased  fees  in  certain  eases 1558 

summons,  serving 1558 

traveling  expenses  in  making  service  or  execution  of  mandate 1558 

imdertaking,  taking 1558 

view,  attending 1558 

where  money  deposited  with  county  clerk 530 

XIV.  Stenographers. 

copy  of  testimony  or  other  proceedings  in  action  in  oourt  of  record 1544 

XV.  Trustees. 

apportionment  of  commissions  among  two  or  more  trustees 1548 

commissions  generally 1548 

necessary  expenses,  allowable 1548 

renunciation  of  provisions  for  compensatioa  in  trust  agreement 1548 

sole  commission  on  principal,  when  each  oif  several  trustees  entitled 1548 

trust  agreement  providing  compensation,  effect 1548 

XVI.  Witnesses. 

attorney  testifying  for  client,  right  to  fees 1541 

clsim  of  title,  trial  before  sheriff's  jury 104 

deposition  to  be  used  without  state 1540 

generally 1539 

including  in  bill  of  costs  as  disbursements 1518 

party  testifying  in  own  behalf  or  for  party  imited  in  interest,  right  to  fees 1541 

payment  as  condition  to  granting  adjournment 1515 

• 

Felony.    See  also  Certiorari;  Crimes  and  Criminals;  Habeas  Corpus. 

bringing  up  to  testify  where  confined  for 418 

deposition  of  person  confined  for 207 

right  to  stipulate  for  taking  depositions  of  persons  confined  for 298 

FemalM.    See  Women. 

Fictitious.    See  Name;  Unknown  Persons. 

Fidelity  compeny.    See  also  Bonds,  Undertakings. 

bond  or  undertaking,  justification 156 

manner  of  execution 156 

surety,  fidelity  company  as  equivalent  to  two  sureties 156 

Fiducieriei.    See  Also  Bonds;  Undertakings. 

anest  in  action  for  money  or  property  misapplied  or  embessled 826 

discharge  of  surety  on  bond 158 

limitation  of  actions,  recovery  of  property  held  by  fiduciary,  oommenoement  of  period 15 

FfUng.    See  also  particular  titles. 

decision  and  papers  after  trial  of  issue  of  law  or  fact  by  court  in  another  county 185 

designation  by  resident  of  person  to  receive  summons 227 

fees  of  county  clerk  for  filing  paper 1554 

papers (Rules  Civ.  Pr.,  16) 

special  rules  by  appellate  division,  power  to  make (Rules  Civ.  Pr.,  15) 

use  of  flat  file,  power  of  appellate  division  to  order (iluies  Civ.  Pr.,  16) 
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lee  also  CoDtempt;  Peiutities. 

,  in  actions  for 820 

ing  action  in  name  of  people 1202 

tion,  UBurporof  ofRoeorfranohMe ...,.,    , 1216 

where  recovery  in  aetioD  by  people  leM  than  fifty  dollara 1471 

r  for  failure  to  eiecute  uid  make  return  on  mandate 102 

le^ect  to  execute  maDdat*  in  special  prooeedingB 103 

er  of  office  or  franefaiM 1216 

licUl  district. 

<DB,  to  wboin  made .,,.,.,.,.. 116 

fbere  heard {Ruleg  Civ.  Pr„  63) 

at  which  motiona  must  be  Dotfced  to  be  heard (Rules  Civ.  Pr.,  63} 

irders  to  show  cause  must  be  made  returnable (Rules  Civ.  Pr.,  63) 


jrtgnoe  on  real  property  by  action. 

dditional  allowance,  oomputatioo 1532 

limitation  on  amount  to  plaintiff 1514 

to  either  party , .   1613 

toplaiDtiS 1512 

method  of  computatioD  where  entire  debt  not  due 1612 

dditional  persans  bound  by  judgment  after  filinanotioe  of  pendemsy ■     988 

.pplication  (or  judEmeat  on  default  or  admianon (Rules  Civ.  Pr.,  367) 

oveyaaice  as  bar  against  mortgagor  and  mortgagee,  etc 1085 

oits  where  notice  of  no  personal  claim  serTid  but  dsfendant  unreaaonaUy  defends 1478 

deficien<t^,  judgment 1083 

IsM^ptioD  of  piDperty  in  judgtoant  (or  sale (Bule*  Civ.  Pr.,  259) 

lismlntsl  without  costs  on  payment  of  instalment  dua 1081 

liwasHion  of  Butphis  of  sale (Bulsa  Gir.  Pr.,  261) 

■t«rfagD>i>iutM  that  tnortgage  has  been  foreclosed,  Imb 1564 

quityofrsdeaoptioD.  right  to  sell  on  eseentifMi  for  untgaga  debt 710 

•Cats  tnMtetnd  by  sale 1086 

xecution  unsati^ed  on  judgment  for  mortgage  debt  as  cooditioB  to  foraolosme  of  mort- 
gage     1077 

zpenses,  tnonsy  paid  to  pay  or  tsdeem  property  from  taxes,  etc 1087 

xtension  of  tinM  within  which  officer  maUog  sale  must  report 108S 

wa  and  nrWiinnlsititn  of  referee , 1646 

of  ooMDty  clerks  of  greater  New  York  for  aAxiag  and  indexing  noliM  of  loreeloaure. . .   1657 
[ivestment  (rf  aurxilus  after  paying  instafanent  due 1086 

tluee  moutlM (Rules  Civ.  Pr..  361) 

udgment,  fdtJVBi  county  where  property  ritualad SOO 

for  sate,  dciaeription  of  proptfty  in (Rules  Civ.  Pr.,  260) 

diaeetian  as  to  disposition  of  proceeds (Rules  Civ.  Pr.,  269) 

of  sale.  CDDtents (Bide*  Civ.  I^.,  369) 

urisdictioii  of  aovity  court 67 

nortgage  and  assignment,  filing  or  leeoitling  befota  oonveyance  on  sale 

(Rulei  Civ.  Pr.,  266) 

debt,  leave  to  begb  MitiiOB  after  RaaX  judgment 107S 

pnding  foreclosure 1078 

on  puUic  utilities,  Poblio  Serrioa  OimnHssion  as  poopsr  party  defendant 1079 

lotioe  of  peDdeoiTi  caneellation  on  making  deposit  or  undertaking 124 

contents  and  filing 1080 

filiiW 120 

pnx4  OB  spidleation  for  judgment  of  filing  as  required  by  law. 

(Rule*  Civ.  Pr.,  258) 

>rder  (or  ssle  on  subeequent  default  where  debt  not  all  due  at  judgment 1086 

■artia 1079 

•leaiting  compJaint,  statement  as  to  whether  for  mortgiige  debt  has  been  brought 

(Rules  Civ.  Pr.,  256) 
iroof  required  on  application  for  judgment  on  default  or  arianisartn .  (Rule*  Civ.  Pr.,  257) 

eceiter,  appi^tuent  without  notice 976 

ecoveiyof  judgment  formortgafledebt.ooBditionpreaedeottofarecloBurethereafter.  ., .   1077 

eferee,  selected  1^  court (Rules  Civ.  Pr..  265) 

eterence,  infant  or  absentees  defendant,  rcQuisita  of  order (Rules  Civ.  Pr.,  256) 

on  application  for  enirplus  money (Rules  Civ.  Pr.,  282.  263) 

default  or  admission  to  compute  amount  due  and  report  on  wle. 

(Rules  Qv.  Pr.,  266) 
eport  of  officer  making  sale 1088 

sole,  voucher  for  su^ilus  money  as  coitditloa  to  filing  or  confirming, 

(Buha  Civ.  Pr.,  861) 
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ForMloaun — Continuod. 

I.  MortBige  on  real  property  by  action — Contiaued. 

Bale.  eataM  traoflfered  by 1085 

final  judgment  to  direct '.....   1082 

notioe  of  appUcation  tor  stay (Rules  Qv.  Pr.,  260) 

of  whole  property  where  debt  DOt  all  dtie.  dispoailkiti  of  piDoeeds tOSO 

on  lubaequent  default  where  debt  not  all  due  at  judgment 1086 

presentatiOD  of  voucher  for  surplus  money  oa  condition  to  filing  or  confirminc  report 

(Rulee  Civ.  Pr.,  261) 

where  debt  not  all  duo 1084 

security  required  to  stay  judgment  pending  appeal  to  court  of  appolB 698 

state  as  proper  party  defendant 1079 

stay  of  procoodioe.  when  on  payment  after  judgment 1084 

'stay  of  sole,  notice  of  application  for (Rules  Civ.  Pr.,  200) 

(urplUH,  diapoation  of (Rules  Civ.  Pr.,  261) 

application  for (Rules  Civ,  Pr.,  262) 

costs  on  retMenee  eu  apudieation  Ibr (Rolea  Oiv.  Pr.,  MSi 

persona  to  be  notified  on  referenoe  on  application  for (Rules  Civ.  Pr.,  263) 

proceedings  on  reference  on  applicatio(i  for (Rules  Civ.  Pr.,  363) 

reference  to  ascertain  aud  report  amount  due  to  elalnumt (Rules  Civ.  Pr.,  26^ 

reference  to  ascertain  priority  of  several  liens (Rules  Civ.  Pr.,  262) 

when  to  be  paid  into  surrogate's  court (Rules  Civ.  Pr.,  264) 

taxes,  asBManient  and  water  rat«8,  payment  out  of  ptooeeds. 1081 

redemption  of  property  sold  for 1083 

time  within  which  officer  making  sale  must  report tOSE 

trial,  place  of 18J 

II.  Mortgage  on  real  pniperty):^  advertisement. 

advertisement  of  postponed  sale. (Real  Prop.  L.,  t545 

affidavit  of  sale (Real  Prop.  L.,  11549,  050) 

(•rtry  of  notice  of  Bi^  in  oounty  clerk's  office (R«al  Pn4>-  L..  H  649,  660) 

filing  and  recording (Real  Prop.   L.,   |651). 

printed  copy  of  notice  of  sale  to  be  annexed  to  affidavit (Real  Prop.   L.,   {550) 

publication  and  publishing  of  notice (Real  Prop.  L.,  11640,  650) 

service  of  notice  of  sale (Real  Prop.  L.,  H  549,  650) 

when  mortgage  may  be  foreclosed (Real  Prop.  L.,  {  540) 

county  clerk,  duty  to  indorse  index,  notioe  of  sale (Real  Prop.  L.,  |  643) 

delivery  of  certain  affidavits  to  purchaser (Real  Prop.  L.,  1602) 

mortgagee  or  sucoeoor  in  interest,  right  topurohaae (Rttal  Prop.  li..  ibiT) 

notice  of  application  for  surplus (Re^  Prop^  L.,  I  559) 

notice  of  sale,  contents (Real  Prop.  L.,  (544) 

duty  of  coun^  clerk  to  indorse  and  index (Baal  Pnjp.  L.,  1 643) 

filing (Real  Prop.  L.,  |  MI) 

bow  given (Real  Prm>.  I„   i  541) 

mode  of  service (Rmd  Prop.  L.,  (642) 

publication  and  posting (Real  Prop.  L.,  1541} 

service  on  heirs  of  deceased  owaer,  etc (Real  Prop,  L.,  I  641) 

service  on  lienors (Real  Prop.  L.,  f  641) 

nserviee  on  mortgagor  and  grantee. (Real  Plop.  L,,  |  541) 

service  on  wives  or  widows  of  mortgagor  and  graotae , ,  ,(lteal  Prop.  L.,  f  641) 

order  for  distribution  of  surplus (Real  Prop.  L,,  1 600) 

payment  of  encumbraneea  to  protect  stato  IntereMs (Pub.  Laada  L.,  1 19) 

petition  of  elaiuant  to  mirpluB (Real  Prop.  L.,  1 558) 

provisions  as  to  mortgages  to  United  Statea  loan  i  iiiliiiiissiiiiiiii  not  aSeirted. 

(Real  i^p.  L„  1 563) 
provisions  as  to  surplus  not  applicable  whan  letter*  iwued  within  two  yean  before  sale. 

(Real  I^p,  L,.1661} 

referenoe  of  application  for  surplus (Real  Prop.  L,,  i  660) 

•ale,  advertisement  of  postponed  sale (Real  Prop,  L.,  I  546] 

effect (Real  Prop.  L,,  |548) 

manner  of  conductinfi (Real  Prop.  L.,  |  640) 

postponement  of (Real  Prop.  L.,  {  645) 

public  auction (ReU  Prop.  L..  |S40) 

s^iarata  sale  of  distinct  puo^ (Real  Prop.  L.,  1 640) 

time  and  place  of  sale (Real  Prop.  L„  f  640) 

surplus  to  be  paid  into  supreme  court ,  (Real  Prop.  L,,  1 667) 

taxation  of  costs  and  expenses .  ,(IUal  Prop.  L.,  (550) 

when  and  to  whom  appKoation  for  auiphia  to  be  made (Real  Prop,  L.,  (  669) 

III.  Chattel  lien, 

application  to  personal  property  Uen  of  nilee  governing  forcdoBure  of  mortgage  on  real 
property  by  action (Rules  CSv.  Pr.,  287) 

Toreifn.     See  also  Evidence. 

actionby  people  in  foreign  court  to  recover  public  funds 122 

authentication  of  oopiee  of  records  and  documents  of  foreign  country  for  use  as  evidence 39 
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ivifn — Continaod. 

authetic&tian  of  recorda  and  prooaediosH  of  foreiga  oourt,  lequimtea -T. 395 

eommoii  l&w  of  foraisQ  state,  adroUeibility  of  reporta  of  decided  CBseatoprore 391 

■  proof  by  oral  evidence ,..,., '. .  391 

jtutiocs  of  Uie  peace  of  Bdioininj;  state,  authenticatioii  of  tranteript 394 

transcript  from  docket  book,  admimibility  and  effect  ai  evidence 394 

leeoids  and  documeots  io  public  office  of  fonasn  country,  admisribiUty  of  HitbcDtlcated 

certified  copy 398 

proaeedinss  of  foreign  court,  admiaibility  and  effect  M  eridenoe  of  authenticated 395 

copy  attested  by  letd  of  court,  admissibility  on  oral  proof 396 

affect  of  as  evideoce 397 

statute*  proof 891 

nltn  OorpoTktfoiU.  See  Corporations. 


penalty  for  trespass,  place  of  trial  of  action  for 184 

VorfettUTM.     See  also  Attorney  Gsoeral;  Corporatiosn i  Franchisee;  Penaltiee;  Public  Officers; 
Quo  Warranto. 
I.  In  (eoasl.  ' 

acts  done  in  conf  ormity  with  ooostruction  of  statute  by  appellate  division 1 177 

effect  of  civil  practice  act  on  foreituies  incurred 1573 

It.  Actions  to  recover, 

1 .  In  seneral. 

forfeiture  to  people,  action  by  attorney  genersl  or  district  attorney 1178 

jurisdiction  of  supreme  court  and  justices  court 1I7S 

pait  of  forfeiture,  right  of  court,  jury  or  referee  to  award 11S2 

people,  bringing  in  name  of 1202 

place  of  trial  generally 184 

where  offence  committed  on  water  in  two  00UDti»i 184 

treason,  by  attomBy.^nOTal  to  recover  personal  property 1183 

2.  Private  person. 

collusive  recovery,  when  not  bar  to  action  by  common  ioformer ■  •  1181 

oonunon  informer,  right  to  compromise  or  settle 1180 

m«intalr|  in  own  name 1180 

,  compromise,  rii^t  of  cfunnion  informer  to 1180 

part  of  forfeiture,  right  of  court,  jury  or  referee  to  award 1182 

right  of  person  aggrieved  to  sue 1179 

summons,  delivery  t«  magistrata  with  oertifiaata  of  service 222 

filing  with  clerk  together  with  certificate  of  service 222 

in  action  by  common  informer,  by  whom  served 232 

proof  of  service 222 

right  of  plaintiff  to  oouotermand  in  action  by  common  informer 222 

3.  Umitation  of  actions. 

■gainst  director  or  stockholder  of  moneyed  corporation  or  bank 49 

common  informer 52 

people  tenerally SO 

where  conunon  informer  fails  to  prosecute  within  one  year 52 

persons  aggrieved  or  to  peiaon*  and  pw^le 49 

III.  PuUio  ofBoe. 

action  by  attorney  general 1210 

ftMUlllilM.     9ee  aUo  Corporation*. 

action  to  determine  rights  of  two  or  mors  peraom  to  envdse  «une 1209 

actions  by  att<nney  general  for  unlawful  exercise  of  corporate  right 1217 

ooUaotiini  (rf  costs  against  oorpocatlOQ  or  usurpers  of  fraiMhise  of  oorpotatlMi 1220 

final  judgment  in  action  t>y  attorney  genenu  for  usurping 1215,  1213 

fine  in  action  for  usurping 1216 

iwy  ttMl  of  right  in  action  against  usurper  of  franchise 1221 

fw  unlawful  eurdse  of  corporate  fmtdtises 1221 

unlawful  ezerciaa  of  corporate  rights,  inununily  of  witness  in  aetlons  for 1219 

nsQ^ier,  Action  by  attorney  general  against 1203 

FtmuL    See  also  Deceit. 

acenjal  of  action  within  statute  of  limitations 48 

annulment  of  marriage,  co-habitation  after  knowledge  of  fact  as  defense 1139 

fimud  as  ground 1 139 

arrest  in  action  for 826 

light  to  where  foreign  judgment  recovered  for  price  of  property  obtained  by 828 

attachment  in  action  to  recover  damages  for  injury  to  person  ot  property  by  reason  of  fraud  902 

defense,  neoeamty  for  specifically  pleading 242 

judgment  by  default  where  summons  served  without  state  or  not  personally 493 

'' me  of  marriage  annulled  because  of 1135 
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Traud — Continued. 

limitatioD  of  action -to  pTOOure  JudsnieDt 

mpplementary  prooeedmga,  fact  that  aoiwer  may  convict  witneos  of  fraud  as  eicuM  : 

'  RDBwering 

verificBtiOQ  of  answer  to  complaint  chaisinE  fraud  a£feotius  right  or  property  of  another . 

Vrftudulant  oonveruieM. 

enforcinE  judgment  against  property  conveyed  by  deceased  Judgment  debtor 

ground  fot  attachment. 

injunction,  when  to  issue 

Fruidulant  Truufer, 

answer  to  complaint  chargiQg.  verification 

MtoIoui  plMdlnfS.    See  also  Answer;  Complaint;  Counterclaim;  Pleadings;  Reply. 
answer  or  reply,  treating  pleading  as  nullity  or  ijlowing  new  pleading  (Rules  Civ.  f!i 

coBt«  on  application  for  judgment 

striking  frivolous  allegations  from  pleading (Rules  Civ.  P 

Funanl  oxpenua. 

paj^ble  from  damages  recovered  for  wrongful  death (Deo.  Est.  L. 


Qamlahmant.    Seealso  Attachment;  Executions. 

levying  execution  agaioat  wages,  income,  etc.,  of  judgmeut  debtor 

OWMral  KturdUni.    See  Guardians. 

Oonenl  rulM  of  pnctic«.    Bee  Index  to  Rules  of  Civil  Proctioe. 

Ooq>«ls.    See  also  Oaths  and  Affinnations;  Witoeasei. 

administering  oath  by  use  of 

oaths  without 

OoTCmor. 

public  funds,  direeUon  to  attorney-general  to  oommeDce  action  to  recover 

ItoMttor.    See  also  Conveyance;  Deeds:  Ejectment- 
ejectment  by  grantee  in  name  of  grantor  aa  to  land  held  adversely 

Onuata. 

action  to  vacate  gronta  by  state.    See  Letters  Patent. 

OUVdUn.    See  also  Surrogate's  Court  Act. 

I.  In  general. 

costs  of  bond  as  necenary  expense 

right  of  ward  to  maintain  action  of  waste  against  guardian (Real  Prop.  L. 

II.  Guardians  ad  litem. 

1.  In  general. 

application  for  appointment,  contents  of  affidavit 

appointment  by  supreme  court  without  application 

bond,  discharge  of  rairetJefl 

by  whom  appointed 

oompensaUon,  affidavits  required  before  order  will  be  made ....  (Rules  Civ. 

generally (Rules  Civ. 

of  guardian  for  infant  defendant  who^is  not  entitied  to  money  undn  juc 

(RuIm  Civ. 

costs,  liability  for 


fees  and  compensation  of  guardian  ad  litem  and  special  guardian  appointed  t; 

without  application 

infant,  plaintiff  attorney  or  officer  of  court,  duty  to  aat  as (Rules  Civ. '. 

investing  and  accounting  for  money {Rules  Civ. 

aeceasity  for  appearance  in  actions  brought  by  or  against  infant  by 

partition  action,  by  whom  appointed 

security (Rulca  Civ. 

where  general  guardian  appointed (Rules  Civ. 

special  guardian  ad  litem,  powers  and  duties  and  liabilities 

temporary  guardian  od  litem  of  oon-re^eat  or  abaentM  infant - . . 

trust  company,  dispensing  with  security (Rules  Civ. 

2.  Plaintiffs. 

application  for  appointment  by  relative  or  friend,  notice 

whom  made 
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oa  tkd  litem — CDntinued. 
S,  plaiatiffH— CoDtinued. 

oonaeDt  of  propoaed  BUUdian,  aeknowledgiiig  and  filing <RuleB  Civ.  Pr.,  40) 

ciMtB.  UaUiity  [or 206 

qualiGeationa  of  caanHBn (Ri^ea  Civ.  Pr.,  40) 

tnut  company,  right  to  appoint (Rulea  CIr.  Pr.,  40) 

S.  Defendsot. 

aba«at«e,  ^ipointment  after  service  of  order  deeixnatins  periOD  to  act  tmoporarily .  .  .     200 

power  of  court  to  deaisnate  t«mpoisty  suardian  ad  litem 200 

requisites  of  order  deaiipiatiiiK  temporary  guardian  ad  litem , 206 

service  of  order  designatuiB  person  to  act  as  temporaiy  guardian  ad  litem 200 

application,  by  whom  made  where  oM  made  on  behalf  al  iotant  within  twenty  days 

after  completion  of  service (Rules  Civ,  Pr.,  39) 

application  for  appointment  by  party  to  action i)03 

person  other  than  infant,  notira 204 

whom  made 203 

attorney  or  officer  of  court,  duty  toactas (Rules  Civ,  Pr„  40) 

consent  of  proposed  guardian,  acknowledging  and  filing (Rules  Civ.  Pr.,  40) 

coBta.  habiUtyfor 205 

to  plaintiff  for  securing  appointment 1S04 

non-resident,  appointment  after  service  of  order  designating  person  to  act 200 

ppwer  of  court  to  deajgnate  temporary  guardian  ad  litem > .     200 

requisite  of  order  designating  temporary  guaidian  ad  litem 206 

service  of  order  desiguatiDg  peraong  to  act  aa  temporary  guardian  ad  litem 200 

notice  of  apidicatiOD  for  appointmnet  by  person  other  than  infant 204 

qualification  oT  guanUan (Rules  Civ,  Pr.,  40) 

summons,  service  in  action  agoinat  non-reodent  or  abaentee  infant 224 

trust  company,  right  to  appoint (Rules  Civ.  Pr.,  40) 

4.  Incompetent  penona. 

appointment  by  supreme  court  without  application 207 

deTendant,  special  guardian  ad  litem  to  exduaion  of  committee,  appointment  of 208 

where  ioteresta  of  committee  adverse,  appointment  of 206 

fees  and  compensations  on  4>polntment  without  appUeatioo 207 

1.  In  general. 

attorney  or  officer  of  court,  duty  to  act  aa ; (Rules  Civ.  Pr.,  40) 

,  compensation,  affidavits  required  before  onler  wiQ  be  made  . . .  (Rules  Civ.  Pr.,  43) 

generally (Rules  Civ.  Pr.,  43) 

of  guaixfian  for  infant  defendant  who  Is  not  entitled  to  money  or  property  under 

judgment (Rul«  Civ.  Pr.,  43) 

consent  of  proposed  guardian  '. (Rules  Civ.  Pr.,  40) 

wamination  into  droumttanMS  of  canae (Rules  Civ.  Pr.,  42) 

inveating  and  accounting  for  money (Rules  Civ.  Pr.,  42) 

qnalifioationa  of  special  guardian  of  infant  or  incompetent ....  (Rules  Civ.  Pr.,  40) 
security (Rules   Civ,   Pr.,   41) 

where  general  guardian  appointed (Rulea  Civ.  Pr.,  41) 

trust  oompany,  dispensing  widi  security (Rulea  Civ.  Pr.,  41) 

right  to  appoint (Rules  Civ.  Pr.,  40) 

2.  Infant. 

aK)ointa)ent  by  supreme  eourt  without  application 207 

conveyanoe  of  infant's  real  property  pursuant  to  judgment  ol  court,  aiecutioo 1337 

fees  and  oonvensation  on  appointment  by  supreme  court  without  application 207 

prooeeding*  to  sell  realty,  appointment  for  infant 1394 

security  of  special  guardian  appointed  for  infant 13M 

on  application  to  sell 1393 

3.  Incompetent  person. 

appointment  by  supreme  court  without  application 207 

feea  and  compensation  on  appointment  by  supreme  court  without  application 207 

incompetent  person,  appointment  of  special  guardian  on  accounting 13S1 

to  proceed  for  removal  of  committee -....-.-...-,.-..    1380 

proceedings  to  sell  realty,  husband,  appointment  on  his  application  to  release  dower 

of  incompetent 1392 

IV.  PeiaoD  and  property. 

age  of  infant,  ascertaining  on  presentation  of  petition (Rules  Civ.  Pr.,  291) 

allowance  tor  support  of  infant (Rulea  Civ.  Pr.,  203) 

amount  of  personal  property,  ascertaining  on  presentation  of  petition 

(Rulta  Civ.  Pr.,  291) 

annulment  of  marriage  for  force,  fraud  or  dureaa,  right  of  guardian 1139 

infant  under  age  of  consent,  action  by 1133 

bond  of  general  guardian (Rules  Civ,  Pr.,  292) 

eompiomiae  of  infant's  claim,  proceedings  on  application (Rules  Civ,  Pr.,  294) 

it  of  principal  of  eatate (Rules  Civ.  Pr.,  292) 

id  into  court,  title  to  securities  representing 13S 


i 


> 


INDEX  TO  CIVIL  PRACTICE  ACT— Rbferkwcib  are  to  Sbotiomi 
OuMiUaa— Contlnuod. 

IV.  PatHon  and  property — Continued. 

notice  of  praaentntion  of  petition  for  allowanoe  tor  support (Rules  Cir.  Pi 

putitioD,  payment  of  infant's  BhareoDKivineaMurity 

petition  for  allowance  for  support  of  infant (Rulw  Civ.  P: 

appointment,  contents (Rules  Civ.  Pi 

sale  otinfant's  real  property,  right  to  intenat  or  income  or  proceeds  thereof 

right  of  Eitardian  to  purchase 

security  offered  by  guardian,  ascertaining  sufficienoy (Rules  Civ.  P 

support  of  infant,  allomncet :.,,.,.,.  (Rules  Civ.  R 

voluntary  nomination  of  guardian  by  infant  over  [ourteen (Rules  Cir.  P 


BabsM  coipui  to  inquire  into  cmuo  of  detention.    See  also  Certiorari. 

final  judgment,  right  of  peiaona  committed  or  detained  by 

petBons  entitled  to  writ 

pivpose  of  writ 

restriction  on  ttUowanoe  of  writ 

United  States  Court  or  judge,  right  to  writ  where  detained  by  virtue  of  mandate . 
II.^Api^ication. 

copy  of  mandate  for  detention,  duty,  of  officer  to  give .' 

oourts  to  which  directed , 

form  and  signature , 

iasuance  on  application  of  attorney-general  or  district  attorney 

penalty  for  reusing  copy  of  mandate  for  detention 

petition,  contents  and  verification 

neceesary  allegatioos 

proof  where  application  made  to  officer  in  adjmning  county - 

in.  Writ. 

allowance  of  writ 

assumed  name  of  officer.  Mating  when  name  unknown 

certiorari  as  bar  to  habeas  corpus  proceedings 

in  lieu  of  habeas  corpus  where  offence  not  bsilable 

issuance  of  babeos  corpus  after 

defect  and  form  not  reason  fpr  disobodienoe 

defendant,  who  to  be  named  as 

expenses  of  person  not  officer,  statement  in  certificate  allowing  writ 

granting  witbout  delay 

immaterial  error  in  prisoner's  name  not  ground  for  disobedience 

isMiance  without  applioation 

misnomer  of  persona  to  whom  directed  not  ground  for  disobedience 

name  of  office,  designating  custodians  by  as  sufficient 

penalty  tor  refusal  to  grant  writ  on  proper  petition 

people,  istniance  in  behalf  of 

private  persons,  necessity  that  writ  show  issuance  upon  relation  of 

seal  of  court 

where  allowed  by  judge  out  ot  court 

where  returnable  before  judge  out  of  court  or  body  other  than  court  at  recor 

subscription  and  indorsement (Rules  Civ.  1 

Sunday,  right  to  laaue  'on , 

IV.  Service  and  return.  , 

applicability  of  provisions  to  all  common  law  writs 

attachment  against  officer  for  disobedience  of  writ 

committment  of  sheriff  for  disobedience  of  writ 

confin^nent  of  officer  for  disobedience  of  writ,  nature  of. 


disobedience  of  writ,  punishment 

expenses  at  person  not  officer,  payment  to  complete  servioe 

tees  and  undertalungs  to  complete  service 

where  application  made  by  attorney  general  or  district  &ttom«y<  r 

plete  service 

fees  of  sheriff  for  bringing  up  prisoner 

payment  or  tender  on  service 

obedience  to  writ  and  return 

person  served  to  obey  whether  named  in  writ  or  not 

persons  on  whom  served  deemed  person  to  whom  directed  though  wrong  name  a 

who  may  serve 

produoiiig  body  of  prisoner 

return  where  prisoner  brou^t  up  on  warrant 

returnable  forthwith  or  on  future  day.  right  to  make 


INDKX  TO  CIVIL  PRACTICE  ACT--REFBSBEircB8  axe  to  Motions 
BabeM  corpus  to  ixiquire  into  cause  of  detcnttonr-Continued* 

rv.  Service  and  return — Continued. 

service  by  affixing  to  outside  of  building  where  prisoner  detained 1242 

of  writ 1242 

on  Sunday. 1242 

where  defendant  conceals  himself 1242 

where  officer  cannot  be  found 1242 

signing  and  verifying , 1245 

Sunday,  service  on 1242 

time  and  place  for  return  when  made  returnable  on  day  certain 1244 

when  made  returnable  forthwith 1244 

to  whom  returnable  where  application  made  to  supreme  court  or  justice  in  county  where 

prisoner  not  confined 1239 

under  officer,  service  where  defendant  not  found. 1242 

undertaking  to  complete  service 1243 

when  returnable 1239 

V.  Appeal. 

appeal  before  bail  given 1274 

bail,  form  contents  and  execution  of  recognisance 1277 

on  appeal,  fixing 1276 

valid  for  adjourned  tenns 1280 

court  of  appeals,  admitting  prisoner  to  bail 1278 

custody  of  prisoner  pending  bail 1279 

orders  appealable , 1274 

people  frofn  order  dischargiog  prisoner 1275 

stay  of  discharge  of  prisoner,  appeal  by  people  as. 1274 

VI.  Remand  and  diseharge. 

bail,  discharge  where  committant  irregular 1255 

dvit  oases,  when  prisoner  may  be  discharged 1253 

committant  on  remand  to  another  officer,  when 1256 

discharge  where  unlawfully  imimBoaed  or  restnuned 1262 

discharging  prisoner  on  return  where  lawful  cause  for  detention  not  shown 1251 

district  attorney,  notice  before  order  for  discharge  made 1258 

enforcement  of  order,  manner  of 1267 

irregular  committant,  discharge  on  bail 1255 

liability  to  prisoner  for  disobedience  of  final  order  for  diaokaaw^,  ^  • . . ' 1267 

notice  before  order  for  discharge  made,  to  whom  given 1258 

penalty  for  illegally  re-committing  discharged  prisoner 1269 

re-anpriioninent  of  prisoner  for  same  cause,  when 1269 

remand  of  prisoner  not  entiUed  to  discharge 1256 

where  bail  not  given 1256 

remanding  prisoner  lawfully  detained 1252 

time  for  serving  notice  before  order  for  discharge  made 1258 

VII.  Production  of  prisoner. 

assistance  in  execution  of  writ  where  warrant  of  attachment  or  pieoept  issued .'. 1250 

body  of  prisoner,  producing  on  return 1246 

coneealing  prisoner  to  avoid  writ  a*  misdemeanor 1270 

execution  of  warrant  to  bring  up  prisoner 1272 

misdemeanor,  concealing  prisoner  to  avoid  writ 1270 

precept  to  bring  up  prisoner  on  disobedience  of  writ 1249 

proceedings  on  warrant  to  arrest  for  unlawfully  confining 1273 

return  where  prisoner  bioaglit.u]»  on  warrant . . .  ^ 1272 

sickness  of  prisoner  as  excusing  production 1246 

warrant  to  arrest  for  unlawfully  confining 1871 

bring  up  prisoner  before  writ  issued 1271 

VIII.  Hearing. 

amendment,  rule  governing 1268 

answer  to  return  aiid  proceedings  thereupon ^  1259 

appearance  of  parties  by  attorney 1247 

attorney  for  rcdator,  when  deemed  attorney  for  people. 1247 

certiorari  issued  in  lieu  of  habeas  corpus,  proceedings  on  return 1261 

controverted  return,  summary  hearing ^ 1259 

custody  of  prisoner  pending  proceedings. 1257 

discharge  of  prisoner  where  lawful  cause  for  imprisonment  not  shown 1251 

dismisBing  proceedings  ^rher^  detention  lawful 1262 

final  order  defined 1268 

in  insanity  prooeedinffB,  effect  ap  evidence 1262 

intermediate  orders,  rules  governing 1268 

motions,  rules  governing 1268 

power  of  court  to  inquire  into  legality  or  justice  of  mandaf>e,  judgment,  etc 1254 

proceedings  on  return , 1251 

remanding  prisoner  lawfully  detained 1252 

return,  proceedings  on 1251 

sick  prisoner,  proceedings  same  as  in  certiorari 1260 


X  TO  CIVIL  PRACTICE  ACT— REnsKENCEe  abe  to  Sections 

o  bring  up  priaoiMr  to  tfstlfjr. 

jntenlA  and  verification (Rules  Civ.  Pr.,  1S3) 

where  mwle  by  Bttomey  genenU  or  district  attorney. (Rules  Civ.  Pr.,  103) 

KS  for  bringing  up  prisoner 1558 

od  indorsement  of  writ (Rute«  Civ.  Pr.,  13) 

krdl>     Bee  also  Incompetent  Persons. 

in,  ssputy  to 1448 

rot«ct  interest  i;i  actions  or  proceedings 154 

non 154 

ent  persons  as  including  habitual  drunlcarda 1356 

)n  of  county  court  over  person  and  property 67 

custody  of  person  and  care  of  properly 1350 

ion  of  property  and  pajnnent  of  debts  and  maintenance 1357 

ary  estatetobeindudcdinaaleof  incompetent'epriotestateorright,  when 1399 

Erformance  of  contract  executed  prior  to  incompetency 1384 

icesWr I3S4 

aveyance  prohibiting  aale  of  real  property,  effect 1400 

ladlil 

I.  personal  service,  how  made 

ce  by  publication  where  complete  personal  service  camiot  be  made 

!ting  deliveiy  to  persons  designated  where  committee  adverse  or  unfit 

of  person  designated  to  receive (Rules  Civ.  Pr.,  44) 

sensation  of  person  designated  to  receive (Rules  Civ.  Pr.,  44) 

rdian  ad  litem  of  defendant. 

lent  where  committee  has  advene  iutereste  or  is  not  fit  pcmon  to  protect  detend- 

ippointment  on  rights  and  duties  of  committee 


«i  property,  compelling 1385,1360 

]rment  without  prefesence 1406 

in  of  proceeds  Keneraliy  and  accounting 1403 

eath 1408 

>D  of  real  property (R^ss  Civ.  Pr.,  MO^OO) 

leed.  mortgage,  release,  or  tease 1401 

I  of  deed  mortgage,  etc.,  on  final  order  to  sell  real  property 1397 

ir  on  application 1390 

prior  right  or  estate 1398 

right  of  dower,  application  for  release 1392 

as  real  property 1402 

to  inquire  into  application 1395 

d  confinnatjon  of  agreement  and  oonveyancflooflnalvrder  to  «dlre«l  estate..  . . .  1397 

>n  Bp(4ication  to  sell  realty 1893 

y  be  ordered 1388 


'  genuine  and  disputed  for  purpose  of  proriiig  inBtrnntent .  , 


jbstitution  of  heir  for  deceased  adverse  party 557 

ivilege  from 831 

ippeal  from  judgment  against  testator,  extension  of  time 99 

1  against  property  in  hands  of,  reqirisileB 840 

nsion  of  time  to  set  aside  or  appeal  from  judgment  agunst  ancestor 99 

on  real  property  under  judgment  for  money  against  decedent  after  expiration  of 

lien 512 


of  proceedings  where  unknown  heirs  appear  at  inquiry 1068 

ion  to  known  hein  of  ancestor  of  unknown  heirs 1069 

a  to  unknown  heirs,  etc.,  service  of  notice  of  bearing 1007 

nquiry  as  to  unknown  heirs  with  reference  to  disposition  of  tutdalmed  pro- 

s 1060 


INDEX  TO  CIVIL  PEACTICE  ACT— Rbfbmkcrs  4be  to  Skctionb 

mtilUMd.  '  :! 
lition— Continued. 

enunption  of  de*th  at  unknown  hmn  tito'  twenty-ive  yean lOQS 

jit  to  commeiioe  and  aeeeauy  allas&tioiu  trf  oomplsint lOIft 

in  cooveyance  aa  preaumptive  evidence .  379 


editor's  ftction  to  TCftch  surpliu  over  one  thousand  didUn 676 

MigDAtion,  how  executed STS 

of  muried  woman's  homestead S73 

reoordinc 672 

vestment  of  «sempt  proceeds  of  s&le  in  judgment  creditor's  aotiiin  wbera  debtor  diea  after 

•ale 677 

inof  judgment  as  attaching  to  surplus  over  one  tbouMtiddoUaM STB 

airisd  woman 678 

usbaling  prooseds  on  lale  in  judgment  creditor's  action. 677 

ie  in  judtfnent  creditor's  notion  where  value  uc««dB  one  tliautfuid  doUara 677 

mption. 

ter  owDer-B  death 674 

Beasment.  exemption  from. . .  , ' 671 

»gnation  of  [miperty  as  exempt 672 

leeeding  one  thousaoddoUan  in  value 67ft 

[ecution,  from 671 

tarried  woman's  homestead  from  execution .-r 673 

roceeds  of  sale  in  judRment  creditor's  action 677 

roperty  purchased  irith  eiempt  proceeds  (rf  sale  in  judgment  craditoc'aactioDaaaxeaipt..  S77 

iiTchass  money,  exemption  from  execution  for 671 

ispenaion  of  occupation  as  affecting  right  to  exemptioa 67S 

ixes,  exemptions  ftmi 671 

irmination  of  exemption  after  owok's  deatli 674 

fUue  of  homestead  exempt  from  execution 671 

ition  for  appointment  of  committee  of  inoompetant  oonfined  to  state  institution.     See 
lOompetent  Person. 

and  records,  tranacript  as  Gomcdianoe  with  subpoena  to  produoe  books 113 

ians  and  nurses,  attendance  at  trial  ol  pcraonal  iniuiy  aotion  though  depodtiona  takm. . .  3M 

loa  to  take  depooitioni  of  pbysioian  or  nune  in  personal  injury  Betion 354 

onyofl^sii'iaDornuraeiapWMoalinjuiyactionastoialoniwIianaaiuicedat 354 

ript  of  books  and  records  as  evidence 412 

Idar. 

)tion  of  peraonal  property  from  execution ,  660 

'  on  bond  or  undertaking 858 

1  And  wifo.    See  also  Divorce;  Marriage;  Married  Women;  S^Mration. 

I  by  or  agaiost  wife,  husband  as  neoesBary  or  proper  party , 200 

itency  of  spouse  of  party  to  action  as  witnM* ,  , 346 

lentil  comnmniaatioDa,  ri^t  of  spouae  to  diacloas 349 

rt  property,  mortgage  of , 678 

e  to  husband  of  inetioBte  right  of  dower  in  partition 1054 

T  of  privilege  as  to  conGdntial  communication 349 

competency  a*  witoeaa  io  action  for  criminal  cooversatioa 349 

•sea.  compeVncy  of  spouse  as 846 


iee  also  Incompetent  Persons;  Sale  of  Real  Property. 

LTlMtration,  as  party  to. 1448 

effect  of  appointment  of  committee  ol  party 1465 

irrest.  discharge  from  as  discretionary 830 

wnd  to  protect  inteitat  in  action  or  prooeedings- ' 154 

action  on 164 

nchoato  right  of  dower,  ^plication  for  release 1382 

ncompetent  persons  as  including  idiota 1356 

urisdiction  of  county  court  over  person  and  property 67 

over  custody  of  person  and  care  of  property 1356 

>reservation  of  property  and  payment  of  debts  and  maintenance 1367 


i 


INDEX  TO  CIVIL  PRACTICE  ACT--Refeeencbs  abb  to  Sections 
Idioti — Contixiued. 

II.  Appearance  and  service. 

suardians  ad  litem,  appointment  by  sapreme  court  without  application 207 

special  guardian,  appointment  by  supreme  oourt  without  application 207 

summons,  personal  service,  how  made 22& 

service  by  publication  where  complete  personal  service  cannot  be  made 232^ 

where  committee  adverse  or  unfit 226 

III.  Special  guardian  ad  litem  of  defendant, 
appointment  where  committee's  interest  is  adverse  or  Is  not  fit  penon  to  protect  defendant  208 

effect  of  appointment  on  rights  and  duties  of  committee 208 

powers  and  liabilities 206 

IV.  Sale  of  real  property.    See  also  Real  Property. 

debts,  payment  without  preference ' . . . .  1406 

disposition  of  proceeds  generally  and  accounting 1408 

on  death 1406 

execution  of  deeds,  mortgage,  etc.,  on  final  order  to  sell  real  property 1397 

final  order  on  application  to  seU 1396 

free  from  prior  right  or  estate 1898 

proceeds  of  sale  as  real  property 1402 

reference  to  inquire  into  application .' 1395 

report  and  confirmation  of  agreement  and  of  conveyance  on  final  order  to  sell  real  estate  . .   1897 

reversionary  estate  to  be  included  in  sale  of  idiot's  prior  rig^t  or  estate,  when 1399 

security  on  application  to  sell  real  property 1393 

will  or  conveyance  prohibiting  sale  of  real  property,  effect 1400 

V.  Action  to  compel  conveyance  by. 

conveyance  by  committee  pursuant  to  judgment,  execution 1387 

specific  performance  of  contract  executed  prior  to  incompetency 1384 

of  ancestor 1884 

when  action  may  be  maintained 1385,  1386 

VI.  Annulment  of  marriage. 

dismisssal  of  complaint  in  action  by  next  friend 1145 

idiocy  of  either  party 1136 

legitimacy  of  issue 1135 

next  friend,  right  to  maintain  action .' 1138 

order  allowing  next  friend  to  sue,  motion  to  vacate 1144 

time  within  which  action  must  be  brought 1136 

next  friend  may  maintain  action 1138 

who  may  maintain  action 1186 

Imbecile.    See  also  Incompetent  Persons. 

incompetent  persons  as  Inchiding  imbeciles 1356 

jurisdiction  of  county  oourt  over  person  and  property 67 

over  custody  of  person  and  caro  of  property 1356 

preservation  of  property  and  payment  of  debts  and  maintenance 1357 

^  Impertinency.    See  also  Answer;  Complaint;  Counterclaim;  Pleadings;  Reply. 

striking  impertinent  allegations  from  pleadings (Rules  Civ.  Pr.,  lOS) 

Impriionment.    See  also  Crimes  and  Criminals;  Execution;  Habeto  Corpus;  JaSl  liberties. 

§'                      fees  of  sheriff  for  bringing  up  prisoner  on  habeas  corpus 1558 

for  committing  or  discharging  civil  prisoner , .  1558 

on  surrendering  prisoner  or  reoeiving  prisoner  suireudered 1558 

papers  served  on  sheriff  or  jailor  or  left  with  him,  duty  to  ddiver  to  prisoner ito 

personal  service  of  paper  in  action  to  which  prisoner  is  party,  pennlMion  to  serve 165 

recalcitrant  witnesses  before  referee,  arbitrator,  board,  or  conunittee 406 

service  of  papers  on  party  in  default  who  is  confined  ia  jail  for  want  of  baiL 163 

.  person  in  prison 165 

Improyement. 

ejectment,  allowance  to  defendant  for 1011 

Incest. 

legitimacy  of  child  of  marriage  annulled  as  inoestuous «  1135 

Inoome. 

included  in  term  ''property  '* » 974 

[r  Inoompetent  pencils.    See  also  Habitual  Dninkards;  Idiots;  Lunatics;  Sale  of  Real  Property. 

J*'  I.  In  general.  

I-  arbitration,  as  party  to 1448 

bond  to  protect  interest  in  actions  or  proceedings 154 

r  action  on 154 

'  conveyance  of  real  property,  compelling 1885, 1386, 1387 

I.;. 
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Inoompetont  penons — Contixiued.  '  -    >  ^^ 

I.  In  g^eral — Continued. 

definition ^ "...»: 1356 

deeisnation  of  incompetents  after  committee  appointed (Rules  Civ.  Pr.,  285)  -'^^ 

vatidity  of  conveyance  or  ineumbranoe  executed  prior  to  oommenoementof  proceedings  .  '''f  ^ 

I                                       for  tu;>pointment  of  committee 1361 

II.  Service  and  appearance. 

guardians  ad  litem,  appointment  by  supreme  court  without, application 207 

special  guardian  ad  litem  of  defendant,  appointment  to  exclusion  of  committee  whose 

interest  is  adverse 208 

powers  and  liabilities ^ ....,..,..- 208 

special  guardians,  appointment  by  supreme  court  Without  application 207 

summons,  personal  service,  how  made , 225 

service  by  publication  where  complete  personal  service  cannot  be  made 232 

where  committee  adverse  or  unfit , 226 

defendant  not  judicially  declared  incompetent 226 

in.  JuriscUction  of  court. 

concurrent  jurisdiction  of  supreme  and  county  court , « 1356 

county  court,  concurrent  jurisdiction  with  supreme  court  over  persons  and  property 67 

exclusive  jurisdiction  in  court  first  exercising 1356 

exevcishig  jurisdiction  by  means  of  committee , 1358 

jurisdiction  of  county  co\irt  over  persons  an$i  property , 67 

method  of  exercising  jurisdiction ".,....*.. 1358 

payment  of  debts,  maintenance  and  education  out  of  property 1357 

person  and  property  of  incompetent  person  generally . '. 1356 

preservation  of  property , . . . ' 1357 

si)ecifio  performance  of  contract  made  before  incompetency 1384 

by  ancestor  of  incompetent 1384 

IV.  Appointment  of  committee. 

1.  In  general.                                            •                                                          r  .;  . 
costs  and  disbursements  on  dirnnissal  of  petition 1373 

where  comnlittee  appointed 1373 

expenses  where  application  made  by  overseer  of  the  poor 1359 

foreign  committee,  when  may  be  appointed  of  propesiy  of  non-resident  i 1363 

injunction  against  alienation  of  property  acquired  from  incompetent,  grahting  and 

continuance , . . ; - *.....  .1362 

notice  of  execution  of  commission  to  persons  enjoined 1362 

notice  of  pendency  of  proceedings,  filing,  etc.  ■'••■■ '...-...  1361 

persons  bound  by  proceedings  after  filing ..",..' ....".  .J 1361 

•   right  of  committee  to  enter  upon  duties  before  giving  security 1375 

jury  to  overreach  conveyance  ot  incumbrance  madcl  prior  to  fiUt^  nol^ce  of  pen- 
dency.  .  ■ '.......  ,*V 1361 

same  person  as  committee  of  property  and  peitens,  right  of  court  to  appoint 1358 

security  by  committee  of  persons  orproperty 1375 

2.  Application. 

adjournment  of  hearing  where  proper  notice  not  given 1360 

constructive  notice,  when  arises  from  pendency  of  proceedings 1361 

contents  of  petition ^(Rufes  Civ.  Pr.,  287) 

designation  of  incompetents  in / . .  .  (Rulerf  Civ.  Pr.,  285) 

howmade 1359 

notice  of  presentation  of  petition,  how  given -.;.:..::...'..*. 1360 

to  whom  given » < . .  .• 1360 

when  may  be  dispensed  with 1360 

overseer  of  poor,  when  must  apply  for  appointment . . .  . '. 1359 

verification  of  petition (Rules  Civ.  Pr.,  287) 

where  to  be  presented (Rules  Civ.  Pr..  286) 

who  may  apply i 1359 

I  3.  Incompetent  confined  to  state  institutioai'  ' 

applicability  of  provision  as  to  alleged  incompetents 1374 

costs  on  appointment  of  committee 1374 

denial  of  application  to  set  aside  appointment 1374 

court  to  which  petition  i^esented 1374 

notice  of  presentation  of  petition,  to  whom  given  and  manner 1374 

petition  by  officer  of  institution 1374 

contents i - 1374 

proceedings  on  presentation  of  petition 1374 

verification  of  petition 1374 

{  4.  Inquisition  before  commissioners. 

adjournment  of  proceedings  to  punidb  defaulting  juror. .  / 1366 

commission,  contents  of 1365 

oompcitting  attendance  before  commission 1366 

oonq)ensation  of  commissioners (Rules  Civ.  Pr.,  288) 

how  fixed  and  paid 1369 

compensation  of  jurors,  amount  and  i>ayment ■ . .  ■. 1369 

sheriff,  by  whom  paid -.  •'; 1369 


INDEX  TO  CIVIL  PRACTICE  ACT— IteraaKNCEB  ase  to  Sm 

Ine(mipttt«nt  panom — ContinuML 

IV.  Appointmeot  of  oommitUe — Cantinued.  ' 

4^  Inquisition  before  mmmiesioiieni — Cnntiaued. 

ciontempt,  risht  of  oommianoner  to  punish  for 

ooeta  uul  eipeiuea,  when  not  to  be  paid  without  ordei  of  court 

dUasreemeat  of  junm,  proceedinsE  on 

eipen»e«  of  oommiasslon 

findings  by  jury,  Dumbei  that  must  qoqcuit 

hearing  before  iximiniBgioneiB 

jury,  procurina 

iimooy,  adroiwdbllity  of  evtdMce  as  to  acta.  etc..  moie  than  two  yean  bet 

limitation  of  inquiiy  to  time  thereof 

mattoTB  inquired  into  by  coTdmigalonerB 

oaths,  power  of  commiMdonera  to  administer 

onjor  for  commimion 

power  and  authority  of  oomminionen  as  to  prooeediags  upon  hearing  . 

proceedings  upon  hearing 

return  and  fiMng  of  inquJaitLOn  and  commissioD 

Bheriff  to  whom  precept  for  jury  iaeued 

Bheriflfs  (eee  for  notifying  jurora 

Bigning  inquisition  Bud  anneiiDg  to  commisdon 

summoning  and  impanelling  jury 

talesman,  attendance  in  place  of  juror 

5.  Trial  by  jury. 

expensBB,  by  whom  paid 

lunacy,  admissibility  of  evidence  of  acta,  etc.,  more  than  two  yean  bef 

limitation  of  inquiiy  to  time  thereof 

□otioe  of  trial,  to  wliom  give  pad  manne* 

order  for  trial  at  trial  term  of  court 

proceedings  on  trial 

reference  as  to  matters  not  involved  in  queation  tried  by  jury 

stating  queationa  of  fact  to  be  tried 

verdict  or  return  of  commiasion,  proceedings 

V.  Powers  and  duties  of  committee. 
I.  In  general. 

action  in  own  name,  light  to  maintain 

actions  by  and  against  committee,  Beciuity  for  costs  in  action  by.  when  d 
conveyanee  of  real  property  pursuant  to  judgment  of  court,  execution. 
effect  of  appointment  of  special  guardian  ad  litem  to  defend  action.  .  . 
execution  of  coDveynoces,  etc.,  where  performance  of  contract  of  incompi 

jurisdiction  conferred  on  court,  eiercising 

leasing  real  property 

moneys  paid  into  court,  title  to  securities  representing 

scJIing  or  mortgagiDg  property,  necessity  for  direction  of  court 

8.  Sole  of  real  property.    See  also  Beol  Property. 

account  by  persons  intrusted  with  proceeds 

agreement  to  sell,  necessity  for  before  sale  made  pursuant  to  order .... 

application,  by  whom  made 

appointment  of  committee  as  prerequisite  to  Bcaoting  aptdioation 

conveyance  directed  by  final  order  in  Rrst  instance,  report  of 

debts  of  incompetent,  payment  without  prefeienee 

disposition  of  proceeds  generally , . ,  , 

on  death  of  incompetent 

dower  of  incompetent,  application  for  release  of  inchoate 

effect  of  deed,  mortgage,  release,  or  leaae 

execution  of  deeds,  mortgage,  etc.,  upon  oonfiimation  of  report  of  agtei 

Bool  order  on  application  to  s^  realty 

general  provisions (Rules  Civ.  I 

investment  of  proceeds  from  sale  of  dower  right  or  prior  estate  where  ttn 

tate  included  in  sale 

proceeds  of  sale  as  real  property 

when  payment  may  be  made  lo  father  or  mother 

protection  of  inchoate  right  of  dower  where  sale  made  without  release . 

reference  on  application  for  sale 

release  of  inchoate  right  of  dower,  investment  of  prooeeds  for  proteetio 

report  of  disposition  and  iavwtmeDt  of  piooeeds 

reversionary  estate,  including  in  sole 

sale  free  from  prior  right  or  estate  of  third  posoos,  consent  and  prooeedin 

release  of  prior  tight  or  estate 

security  on  application 

when  real  property  may  be  sold 

wiU  or  conveyance  prohibiting  sale,  effect 


INDEX  TO  CIVIL  PRACTICE  ACT— Rbfebenceb  are  to  Sections 

Inooim>«t»Dt  fwrsom — OontinuML 

V.  Powers  aod  duties — Contimied. 

3.  Partition  by  agreement. 

coaaent  to  accept  gross  sum 1052 

ttae  for  authority .(Real  Prop.  L..  1 590) 

.    1}  guardian  or  cotnnuttee  to  execute  rcIcMea (Real  Prop.  L.,  1592) 

contents  of  petition (Real  Prop,  L.,  f  691) 

court  may  authorise  partition (Real  Prop.  L..  I  S92) 

effeot  of  releasee , ,  (Real  Prop.  L.,  1 593) 

notice  of  application (Real  Prop.  L..  {  691) 

notice  of  application  to  superintendent  of  state  institution  . .  .  (Real  Prop.  L..  j  590) 

4.  AotioDi  by  and  acaiiut  inoompetsat. 

arbitration,  proceedings  where  oommittee  appointed  after  award  filed  or  delivered.  1405 

preference  where  committee  sole  party  plaintiff  or  defendant 138 

securities  repreaenCiQg  money  paid  into  court,  action  on 135 

testimony  at  fonner  trial  AS  to  personal  tcmnsactions  wHh  party  since  become  insane, 

adn^Bsibility  of 348 

special  guardian  ad  litem,  appointment  to  eiclosion  of  oommittee 20H 

BUnunonH,  duty  of  person  designAted  U>  receive (Rules  Civ.  Pi..  {  44) 

compensation  of  person  deugnated  to  recave (Rules  Civ.  Pr..  i  44) 

VI.  Removal  ol  committee. 

control  of  court  over  oonunittee 1377 

coats  of  proceedings,  by  whom  paid 

death  of  incompetent  as  terminating  power  of  cr 

disposition  o(  property 

discharge  of  committee  on  recovery  of  incompetent 

failure  to  file  annual  account  inventory,  etc.,  punuant  to  order  of  court 

filling  vacancy  on  death,  removal  or  resignation 

power  of  judge  to  remove , ,  , , 

removal,  luapenaion  or  resignation \  . 

rsstoratioQ  of  property  on  recovery  of  incompetent 

speeial  guardians,  appoiatmeut  for  purpose  of  filing  petition  to  remove 

VII.  Aooounta  of  committee. 

"""■■"I  eiaminotion  of  accounts  and  inventories 

application  of  provisions  of  Surrogate's  Court  Act 

death  of  incompetent,  final  accounting  by  committee  on 

notice  of  application  for  settlemeDt  of  account 

disobedience  of  order  directing  filing  of  account,  etc..  punishment 

expense  where  eiamination  made  by  direction  of  county  judge,  by  whom  paid . , 

esi>enseB,  coats  of  bond 

failure  to  file  account,  inventory,  etc..  order  directing  filing 

on  order,  removal  for 

filing  inventory,  account,  etc 

final  account,  application  of  provision  as  to  intermediate  account 

fuller  inventoiy  or  account,  order  directing  filing 

intennediate  account,  appointment  of  specif  guardian  of  incompetent 

compensation  of  referee  and  speeial  guardian 

confirmation,  proceedings  upon  motion  (or 

tonn,  contents  and  verification 

notice  of  filing  and  application  for  settlement 

permission  to  file 

reference  lo  take,  state,  and  make  report 

intennediate  and  final,  provisions  regulating 

services  of  incompetent  person,  duty  to  account  (or  value  of 

VIII.  Compensation  of  committee. 

additional  compensation  to  committee  of  property 

committse  of  person,  how  Bied  and  by  whom  paid 

committee  of  property 

InoumbraDCM. 

for  breach  of  covenant  for  purpose  of  limitations . 

notice  of  pendency,  effect  on  subsequent 


Tw^MWTilty.    See  Bonds;  UmtertakingH,  and  particular  titles. 


InfftiiU.    See  also  Children;  Guardiana;  Sale  of  Real  Property. 
I.  In  general. 

arbitration,  as  party  to 

arrest,  discharge  from  as  discretionary 


INDEX  TO  CIVIL  PRACTICE  ACT- 

Infukta — CoqUhumI. 

I.  Id  general — Contioued. 

bond  to  protect  interest  in  action  or  prcMxedinss 164 

certioTBrl  to  review  detenninatioD,  appUcation  for  order 1269 

witness.  eiuninatioD  before  administering  oatli  to  determine  o^ndty 365 

11.  Property. 

Bccountina  by  person  intrusted  with  proceedB  of  sale 1403 

by  whom  application  made I3S9 

ccanpromiBe  of  infant's  claim,  proceedinss  on  application (Rttlea  Civ.  Pr.,  294) 

debts,  payment  without  preferenoe 1406 

disposition  and  dietribution  of  proceeds  of  sale  of  oontingent  intareot  of  infant  not  in  being.  1407 

of  proceeds  of  sale  exceeding  five  hundred  dollars 1404 

of  real  property  generally 1408 

where  infant  Sbb  before  majority 140S 

dispodtioD  of  real  property  of  infants <Rul«e  Civ.  Pr.,  906-300) 

^ect  of  deed,  mortgage,  release,  or  lease  given  on  proceedings  to  sell 1401 

execution  of  deeds  mortgage.  et«.,  on  final  order  to  sell  real  property 4397 

final  order  on  application  to  sell  real  property 1396 

infant  as  ward  of  court  after  filing  petition 1390 

investment  of  principal (Sulea  Civ.  Pr.,  29S) 

proceeds  of  sale  of  real  property  generally 1403 

judgment  directing  sale,  entry  in  county  where  property  situated 600 

jurisdiction  of  county  court  over  sale  of 67 

non-resident  infant,  disposition  of  proceeds 1405 

proceeds  of  sale  as  real  property 1402 

when  may  be  paid  to  tatlier  or  mother 1403 

purchase  of  real  property  by  guardian,  when  misdemeanor 087 

reference  to  inquire  into  application 1396 

report  and  confirmation  of  agreement  and  of  conveyance  on  final  order  to  sell 1307 

light  of  guardian  to  interest  or  income  thereof 1404 

to  purchase 987 

sale  of  contingent  interest  in  real  property 138S 

special  guardian  on  application  to  sell  realty,  appointment  and  securi^ 13M 

support  of  infante,  aUowance  from  estate (Rule*  C^.  Pr.,  29S) 

when  may  be  Bold * 138S 

will  or  conveyance  prohibiting  sale,  effect 1400 

in.  Actions  by  and  against. 

1.  In  general. 

annulment  of  marriage,  action  where  undtff  age  of  consent 1133 

dismissal  of  complaint  in  action  by  next  friend 114S 

arbitration,  right  to  submit  to 1448 

arrest,  discharge  from  as  discietiooary 830 

default  judgment,  when  may  be  teJten 492 

general  aoswer  of  infant  by  guardian  ad  litem,  neocMity  (or  verification 248 

guardian  ad  litem,  time  after  appointment  before  judgment  by  default  against 492 

limitation  of  action  to  recover  real  property,  period  of  infancy  as  part  of  time  limited .       43 
order  aUowing  next  friend  to  maintain  action  to  annul  marriage,  motiOD  to  vacate .    1144 

poor  person,  prosecuting  as 196 

preferences  in  action  by  or  against  trustee  of  infant 138 

where  infant  sole  party  plaintiff  or  defendant 138 

prosecuting  suit  as  poor  person 196 

right  to  sue  or  defend 201 

setting  aside  judgment  against  infant  detendanl,  extensioa  of  time  to  move .......     G28 

verification  of  general  answer  of  infant  by  guardian  ad  litem,  aeceasity  lor 248 

2.  Appearance  and  service. 

application  for  appointment  of  guardian  ad  lit«a 203 

attorney,  appearance  by,  effect  on  judgment  after  verdict,  report  or  dsci«on 109 

guardian  ad  litem,  application  for  appointment  by  relative  or  friend,  notiee  of 204 

by  whom  mode 303 

generally 303 

guardians  ad  litem,  appointment  by  supreme  oourt  without  appliostion 207 

appointment  of 203 

by  whom  appointed 202 

by  whom  appointed  in  partition  suit 208 

necessity  for  appearance  by 203 

guardian  ad  litem  of  absentee  or  non-resident  infant  defendant,  service  of  summons  on    224 

guardian  ad  litem  of  infant  defendant,  notice  of  applioatiou  for  appointment 304 

notice  of  application  for  appointment  by  person  other  than  infant 204 

guardian  ad  litem  of  infant  plaintifi,  notice  of  application  for  appointment 204 

non-resident  or  absentee  infant  defendant,  service  of  summons  on  guardian  ad  litem . .     224 

time  within  which  to  appear  where  summons  served  on  guardian  ad  litem 230 

special  guardians,  appointment  by  supreme  court  without  at^IicatioQ 307 

summons,  compensation  of  person  designated  to  receive (Ibiles  Civ.  Pr.,  44) 

duty  of  person  designated  to  receive (Ruks  Civ.  Pr.,  44) 

personal  service,  how  made 226 


INDEX  TO  CIVIL  PRACTICE  ACT— RB»»BiwcBa  ira  to  Sbctiosb 

bifanta — ContinuBd. 
III.  AoUohb  by  and  agsinst — Contiaued. 

3.  Appeaianoe  &nd  nrvioe — Continued. 

EummoDB,  servioe  by  publication  where'coiopleto  peraonal  (erriee  csnnot  be  made 233 

serriee  by  publiootion,  requuiu*  of  affidavit 283 

3.  Partition. 

authority  of  muTogate,  neceMlty  M  oonditioii  precedent lOlS 

consent  tor  BuardioD  or  widow  to  Booeptgroaaaum 1063 

equaliiiiig  right  to  amid,  oompenaation  asunst  infant 1078 

judgment,  ledtala  In lOlS 

payment  or  Invectment  of  tlbareiaproaeed«  of  land  aold tOSS 

proof  on  which  aunogate  baaea  written  authority  to  oommenee  aotion lOlft 

application  by  guardian  or  committee  for  authority (B«nl  Prop.  L.,  |  690) 

authority  to  guatdian  or  conunittee  to  eze<nit«  tvieuee (Real  Prop.  L.,  1 592) 

contents  of  petition (Real  Prop.  L.,  |69I) 

•  oourt  may  authorise  paitition (Heal  Prop.  L.,  1 69^ 

edeot  of  releases (Real  Prop.  L.,  f  693) 

notice  of  application (R««l  Prop.  L.,  1691) 

to  sapeiiDteDdent  of  state  iohitation (Real  Pkw.  L.,  |690) 

4.  Action  to  compel  conveyance. 

execution  of  coDveyanoe  by  guardian  pursuant  to  direotiOD  in  judgment 1387 

when  may  be  mtOntained 13SG,  1386, 13S7 

Ittformar.    See  also  Common  Informer. 

action  for  penalty  or  foricituK 1160 

c«dlusiverteovety,  whennotbartoaotionby IIBI 

Injunction. 

I.  In  general. 

jurisdiction,  time  of  aoquiring 825 

writ  aboUshed  and  order  substituted 878 

joint  stock  association,  aeainst (Oeuerkl  Assn.  L.,  flO) 

n.  Order. 

appellate  division,  injunction  ordec  that  may  be  granted  or  continued  pending  appeal.  380 

ordetB  that  may  be  granted  by 880 

court,  power  to  giant 817 

justice  of  appellate  division,  power  to  grant  injunction  ordei  pending  appeal  to  appel' 

late  division  oi  court  of  appeals SSO 

rules,  provision  aa  to  who  may  grant 817 

state  officei  oi  board,  by  whom  giantad  wheie  astion  brought  to  reatiain  perfonnanoe 

of  statutory  duty 879 

supreme  court  to  grant  when  action  brought  to  restrain  stale  oSeei  or  board  from 

perfmuing  statutoiy  duty 879 

who  may  grant , 817,870 

III.  Grounds  for. 

acta  done  by  defendant,  etc..  to  renda' judgment  ineffectual 876 

alienation  of  property  acquired  from  incompetent  person,  against 1302 

fraudulent  removal  or  diaposition  of  prop««ty  1^  defendant  with  intent,  etc 878 

joiutdebton,  action  to  charge  defendantenot  personally  summoned 1185 

judgment  creditor's  action,  to  lestiain  tiansfei  oi  payment 1193 

pending  appeal  to  appdlate  division  or  court  of  qipeals  from  ordei  or  judgment  deny- 
ing or  vacating  inj  unction 880 

hearing  and  decision  of  application  made  on  notice  or  older  to  thow  cause 882 

RStrictions  upon  injunction  to  lestiain  state  officen  oi  boards 879 

ri^t  depending  on  eitrinsie  facta ,,.,... 878 

natuie  of  action 877 

supplementaiy    proceedings,  restraining   tianofei  or  interferance  with  debtor's  prop- 
erty   707 

temporary  injunctioa,  right  to  issue  on  cubmitt«dcontrovctay 548 

unlawful  eieraiae  of  corporate  rights,  action  by  attorney  gMk^sl  foi 1218 

,  restnuning  commissioD 061 


IV.  ApidieatiDii. 

af  tei  answer  by  defendant,  necessity  for  notice 882 

decision  of  court  on  application  for,  when  to  be  made 823 

notice,  neceedty  where  application  made  after  answer  by  defendant 882 

of  application  for  order.  neoeaaCy  for 816 

necessity  for 882 

where  injunction  sou^t  against  state  offiosr  or  board  to  restrain  statutory  duty. .  879 

.  petition  or  affidavit,  SUng. (Rulta  Civ.  Pr.,  80) 

vacating  order  for  failure  to  file  petition  or  affidavit (Rules  Civ.  Pr.,  60) 

verified  answer  OB  equiraUsit  to  affidavit  on  application  lor 901 

y.  Oranting  order. 

anest,  right  to  grant  injunction  onkn  at  same  time  with  arrest  order 823 

costs  tor  procuring  injunction  order 1501 

on  reference  to  ascertain  damages  by  reason  of  injunction. 1480 


1 


INDEX  TO  CIVIL  PRACTICE  ACT— Rhterdncbs  asb  to  Sections 

Injunetton — ContliMMd. 

V.  Granting  order — Continued. 

oounterclalm.ffnuitiDCon. ..........---..-..,..,. ^ ............. . 

Bii«ljudsn>enl,cnuitiiis*fter 

gmutiiix  at  ume  times*  Older  for  uieet  or  wairant  of  •ttAohment 

proof  on  qi^cation  for  order,  how  made 


.  to  former  ideadjnii.  effect  of 

thereiii  to  conform  to  new  proof  produeed  on  appUcstioD 

D  order  Eraoted  by  ludce 

ra  on  wfalcii  order  (ranted 

ititution 

ity  on  stay  of  proceedings  after  judgment ,  .  . . . 

aying  prooecdingB  after  verdiot  in 

OBtsyingprooeeditisiftfter  verdict  in 

ring  collection  of  judgment  where  money  paid  over  to 

igB  after  trial  and  before  judgment 

r  damaget  where  security  diapenaed  with 

J  granting  order 

order  on  applicatioa,  to  vacate  or  modify 

,  undertaldnit  required 

itjudgment,  etc.,  was  obtained  by  sctusi  fraud 

rt  or  judge  to  permit 


>n«w  proof  produced  on  application  to  vacate.  . 

r,  when  to  be  made 

t {Rule«aT.  Pr.,  80) 

gapplication  to  another  judge  or  justice  or  term 

ipport  order  where  application  made  on  notjoe 

on  to  vacate  or  modify 

ere  made  without  QOtioe 

here  made  on  notiee 

rjudgeor  justice  together  with  copy  of  affidavit 

pon  insuffioiency  of  complaint,  effect  of  granting  or  deny- 

r  denying  prior  apphoation  founded  on  papers  on  which 

itoformer  pleading,  effect  on  right  to  vacate  or  modify. . 

itiikg  proper  undertaking,  whsn  court  may  direct 

Edavit 

rajited  without  notice 


eodaUon  where  officer  enjoined. . 


INDEX  TO  CIVIL  PRACTICE  ACT— Rxfebencbb  arb  to  Sections 

anstlon — Continued. 

X,  Effect  of  stay  OD  liniitation,. 

commencement  of  actioD  stayed,  period  aa  part  ot  time  where 2f 

eiecutioQB,  time  of  atay  aa  part  of  time  which  appUcatioiia  for  leave  to  iaaue  miiat  be  made.  0p7 

within  which  oieoutioii  may  mat flS7 

lien,  time  of  stay  aa  part  of  period  oi  lien  of  judgment CIA 

[uilltion.   See  also  Asseemientol  Damage*:  tnaompetentPenoni. 

applieatioD  for  aew  hearioji (Bulea  Civ.  Fr.,  222) 

counterclaim,  on  applicatioD  for  judgment  by  default  on Mi 

default,  judBment,  on  application  for MO 

where  writ  of  inquiry  eteouted  when  granted  on  appUeation  for  failure  to  auawer 

(RuIm  dv.  Pr.,  191) 

default,  when  notice  of  writ  of  inquiry  must  be  served  on  defendant (Rules  CSv.  Fr.,  190] 

entiyof  final  judgment  foe  damageaaBcertuaed  on  application  for  judgment  Iv  default 490 

injunction,  to  ascertain  damaeee  by  T«a«oil  of 8tM 

juror's  fees,  amount  and  by  whom  paid • 1M3 

mitigation  of  damages,  admissibility  of  evidence  in 8SS 

replevin,  ascertaining  damages  01  value  of  property  ou  default 1138 

return  to  court,  when  required MO 

review (Rules  Civ.  Pr.,  222) 

BberifTs  fees  for  notifying  juTOta.  . '. 1GE8 

AIM  psnont.    See  Lunatics;  Incompetent  Persons ;  Sale  of  Real  Plopsrty. 

pMtion.   Beeal>oDiBCOvBryandIn8pectioii;Pby»iealKianiination. 
I.  In  general. 

copy,  penniamon  to  take 324 

disdosureinaidof  discovery,  affidavit  oomjdying  with  order  requiring 82S 

document  referred  to  in  pleadiogior  affidavits,  inapectioD  by  uotioe in  writing 327 

failure  to  comply  with  notice  to  produce  document  referred  to  in  pleadings,  effect 837 

notice  to  produce  documents  referred  to  in  pleadings  for  inspection 327 

photograph  of  book,  permis^n  to  take 324 

procedure  for  obtaining  order 324 

II.  Books  and  papers.  [' 

account,  boolcs  of,  on  obtaining  relief  from  subpoena  duces  tecum 411 

disclosure,  affidavit  on  which  application  for  order  of  made 82S 

application  for  order  requiring 82B 

by  party  in  aid  of  discovery S2S 

in  general 324 

poaseesion  of  document  part  or  present,  disclosure  in  aid  of  discovery 338 

U.  I^aobedienee  of  order. 

answer,  striking  out  for  failure  to  obey  order 826 

application  for  order  to  punish  party  for  failute  to  obey 335 

complaint,  diamisaal  for  refusal  to  obey  order 32S 

contempt  for  refusal  to  obey  order 836 

debarring  party  from  maintaining  particular  claim  or  defense  for  retuaal  to  obey  order. .  326 

dismisBBl  of  complaint  for  failure  to  obey  order 326 

ezclumon  from  evidence  of  document  referred  to  in  pleadings  where  same  not  produoed  for 

inspection  on  notice 327 

of  books,  documents  or  other  paper  from  evidence  for  retuMl  of  party  to  obey  wder.. .  326 

justifieatiOD  for  failure  to  produce  document  on  notice 327 

permitting  party  in  default  to  comply  with  order 326 

punishment  of  party  for  failure  to  obey  order  of 326 

.    reply,  striking  out  for  failure  to  obey  order 326 

striking  out  answer  or  reply  for  failure  to  obey  order 326 

part  of  causes  of  action,  defenses,  counterclaims  or  replies  for  fallnre  to  obey  order.  326 

urance. 

divorce,  right  of  Builty  party  in  life  insurance  policy  of  other 1100 

substitution  of  beneficiary  in  life  policy  for  guilty  party 1160 

«ngt. 

execution,  specificatiou  of  date  from  which  interest  may  be  computed  on  money  iudgment . .  d42 

judgment,  by  whom  interest  computed 480 

for  refund  as  including  interest  from  time  money  paid  out 481 

including  interest  from  time  of  verdict,  eta 480 


geoetally 481 

limitation  of  actions,  payment  of  interest  as  tolling  statute 60 

money  paid  out  of  court,  interest  on 136 

redemption  of  real  propMty  from  execution  sale 724 

tender,  right  to  after  tender  where  plaintiff's  recovery  does  not  exceed  tender 173 


INDEX  TO  CIVIL  PRACTICE  ACT— Refemnces  asb  to  Sections 

laterloCutOiy  Judgment.    See  oIbo  Appeals;  Costs;  JudEinents. 

costs  on  appeal  from H 

Illt«FmadUta  acconnts.    See  ABcoimts  and  Accountioe;  Snnrogiite's  Court  Act. 

Int«ri^«ader.    See  also  PartiGe. 

action  of  interpleader ! 

application  (or  order  permitUng  plaintiff  to  pay  amount  of  debt  into  court,  when  made  in  ac- 
tion of S 

debtor,  when  may  brinx  suit  demanding  judEment  of  interpleader 2 

discharge  of  plaintiff  Upon  payment  into  cx>urt S 

judement  in  action  of ! 

limitation  as  to  amount  claimed  adversely S 

notice  of  application  by  plaintiff  for  pennission  to  pay  money  into  court,  time  of  service  in  ac- 
tion of S 

upon  whom  served 5 

order  directing  payment  of  amount  of  debt  into  court,  proof  required  for ! 

plaintiff  to  pay  money  into  court,  requisite  and  terms 3 

pending  action,  application  for  order  to  substitute  or  join  adverse  claimant  as  defendant. ...  3 

bringing  in  adverse  claimant S 

generally i 

petition  and  affidavit  for  order  permitting  payment  of  money  into  court  in  action  of 2 

procedure  in  action  of 3 

IntairoratorlM.    See  Deporitiona. 

Illt«lTeiltlon.    See  also  Partiea. 

iotereeta  which  will  entitle  persons  to  be  made  party I 

right  of  party  whose  interat  is  affected  to  be  made  party I 

InTSntoiy,    Bee  alao  Appr^sal;  Attachment;  OuardianH;  Surrogate's  Court  Act. 

attachment,  making  and  filing I 

incompetent  penon,  annual  examination  of  inventory U 

ezpeose  of  exanunation  directed  by  county  judge,  by  whom  paid 13 

filing  by  committee 13 

order  that  committee  file  fuller  inventory  or  supply  deficiency 13 

iDTOluntWT  account.    See  Accounts  and  Acoounting:  Surrogate's  Court  Act. 

InvfUlailtiH.    See  also  Amendment;  Defects;  Mistakes  and  particular  titles- 


disregarding  non-prejudicial 1 

requisite  of  notice  or  order  to  show  cause  on  application  based  on (Rules  Civ.  Pr.,  6S) 

ImlATUlt.    See  also  PleadiogB.  and  particular  titles. 

striking  irrelevant  allegations  from  pleading (Rules  Civ.  Pr.,  103) 

luues.    See  also  Pleading;  Trial. 
I.  Law  and  fact. 

1.  In  general, 

bringing  to  trial,  right  of  either  party 4 

order  of  trial  of  ianiee  of  law  and  fact  in  same  action 4 

power  of  court  to  direct  order  in  which  laEues  of  law  and  fact  shall  be  tiled. 4 

separate  trial  of  one  or  more  issues 4 

piieference  in  trial  of  ianies  of  law  ajid  fact  arisitig  in  same  actioii* i 

trial  at  term  held  by  one  judge,  neceeaty  for i 

2.  Issue  of  law. 

place  of  trial  in  action  in  supreme  court 1 

when  triable  in  county  other  than  county  in  which  action  brought 1 

3.  Ismie  of  fact. 

actions  in  which  issue  of  fact  triable  by  court 4 

annuUment  of  waiver  of  jury  trial  by  refusal  of  judge  to  assent 4 

oosts  for  trial  of  issue  of  fact II 

counterclaim,  issues  arimng  on.  trial  of 4 

jj.«mi«..l  of  complaint  for  failure  to  proceed  after  iacue  joined. 

(Rules  av.  Pr.,  158) 

fact,  when  arises  in  mandamus  prooeedingB 13 

facts  triable  by  court,  necessity  for  assent  of  judge  in  certain  actions  on  waiver  of  jury 

trial 4 

issues  of  fact  triable  by  jury  of  right  annulment  of  marriage II 

partition,  triable  by  jury 1( 

upon  pleadinc* 10 

place  of  trial  where  triable  by  court  without  jury  in  action  in  supreme  court 1 

remaining  issues  after  compulsory  refereuoe,  trial  of 4 


INDEX  TO  CIVIL  PRACTICE  ACT— Remrencbb  abb  to  Sbctionb 

btu«s — Continued. 

I.  Ijiw  (md  fsct — Continued. 

3.  laaue  of  facta — ContCnuod. 

settlement  of  inues  in  divoroe  action  for  triHl  by  juiy 1149 

t«mu  at  which  UBueaof  fact  triable (RideaCiv.  Pr.,  15S) 

triable  by  jury  ofriKht,  adultery  in  action  for  divoros 1149 

geaerally 425 

trial  by  court  aa  matter  of  righton  waiver  of  jury  in  certeinaotiona 42S 

of  issue  of  fact  senerally 423 

where  not  disposad  of  by  motion 423 

waiver  of  trial  by  jury 426 

wheDariaiiiBoaaiiBwer  or  reply 422 

triable  by  court 427 

where  triable 432 

II.  Special  iaaues  for  trial  by  jury. 

(liacretionary,  when  trijot 430 

finding  of  jury,  effect  of 420 

questions  of  fact  in  actiona  not  triable  of  right 429 

not  in  issue  upon  pleading 430 

remaining  issues  after  jury  trial  of  specific  queationa  not  triable  of  right,  how  tried 430 

•ettlement (Rules  Civ.  Pr.,  167) 

•ettlement  in  action  to  annul  marriage 1 142 

statement  of  issues 429 

,     questions  of  fact  for  trial  on  appointment  of  committee  of  incompetent  penone 1370 

queetions  arising  on  issues  not  triable  of  right 430 


JftUa.    Bee  also  Imprisonment. 

duty  of  jailor  to  deliver  to  prisoner  papers  served  on  jaOoror  left  withblm  tor  prisoner 165 

personal  service  of  paper  on  prisoner  in  action  to  which  he  is  party 166 

J«ajlb«rtl«s. 

I.  Id  general. 

oommitment  for  disobedience  of  writ  of  habeas  corpus  or  certiorari  to  inquire  into  deten- 
tion, right  to 1248 

election  to  give  bail  or  bond  for  jail  liberties 848 

sheriff's  fees  for  taking  bond 1558 

prisoner  as  meaning  civil  prisoner  only (Prison  L.,  f  369-0) 

term  of  imprisonment  within (Civ.  R.  L.,  172) 

II.  DesignBtion  of. 

jail  liberties  where  new  jail  deeignated (Prison  L.,  f  363) 

jail  liberties  where  prisoner  is  transferred  to  another  jail (Prison  L.,  1 368) 

liberties  of  jail  where  dedgnation  of  another  jail  mads (Prison  L.,  |  367) 

manner  and  effect  of  revocation  of  deeigiiation (Prison  L.,  f  369-a) 

revocation  of  deafgnatlon  of  jail  generally (Prison  L.,  1 309) 

III.  When  entitled  to. 

depoait  of  money  in  lieu  of  undertaking S56 

waste  order,  contempt  for  violation  during  period  of  redemption ,  .     722 

manner  of  surrendeiing  prisoner (Prison  L.,  1 300) 

recommittal  of  prisoner  for  surety's  insuffidendes (Prison  L.,  1 366) 

surrender  of  prisoner  by  surety (Pris<m  L,,  {  360) 

undertaking,  exoneration  of  sheriff  from  liability (Prison  L.,  f  364) 

undertaking  for (Prison  L.,   |  384) 

undertaking,  justification  of  suretiea (Prison  L.,  1  364) 

to  be  filed ....(Prison  L.,  1364) 

rV.  Escape.    3ee  also  Escape. 

application  of  money  deposited  in  lieu  of  undertaldng  in  satisfaction  of  judgment 856 

defense  of  rileriff  in  action  for (Prison  L.,  |  369-e) 

"    defined (Prison  L.,  f  369-b) 

service  of  summons  in  action (Prison  L.,  I  360-d) 

iherifTs  liability  for  escape _ (Prison  L.,  f  369-e) 

V.  Action  on  bond. 

action  for  escape  barred  by  action  on  bond (Prison  L.,  |  369-1) 

application  for  summary  judgment  tor  sherij! , (Prison  L,.  f  369-h) 

damages  by  person  causing  confinement  of  prisoner (Prison  L.,  i  369-j) 

defenses  in  action  by  person  causing  imprisonment (Prison  L. ,  {  369-m) 

judgment  against  sheriff  evidence  against  suretiea (Prison  L.,  1  369-g) 

judgment  against  sheriS  for  escape  as  evidence  of  damagM (Prison  L.,  1  306-j) 

return  of  prisoner  as  defense (Prison  L.,  1  369-f) 

stay  of  judgment  for  escape  pending  action  by  sheriff  on  bond (Prison  L.,  |  369-m) 

summary  judgment  for  sheriff  against  sureties.  , , (Prison  L.,  |  369-h) 

sureties  may  make  any  defense  available  to  sheriff (Prison  L.,  1  369-0 


Jolndar.    See  Parties;  Pleading. 


INDEX  TO  CIVIL  PHACTICE  ACT— Referekcks  are  to  Skctiow 

Joint  d«bton. 

I.  Id  general. 

confesBioD  of  judEment  by  one  or  more .  .  .' 

paitneiBbip,  subsequent  action  BSEUDBt  individual  putnai  not  joioed  ia  orisiDal  rait. 

■adaf  action  of  judgtneat  &ft«r  composition 

II.  Procedure,  etc.,  wben  all  not  aerved. 

1.  In  general. 

Joint  property,  right  to  apply,  creditor's  action 

right  to  proceed  against  those  served. 

service  of  aumraoafl  by  puUication.  right  of  datendant  to  come  in  and  defen< 

Gnal  judgment 

eupplementsiy  proceedings  against  one  oi  more 

time  within  which  peraon  served  by  publication  or  irithout  state  may  defen 

final  judgment 

2.  Judgment. 

against  all  defendants,  eflect 

aa  binding  on  real  property  or  chattel  real  of  defendant  not  served 

docketing 

evidence  against  defendant  allowed  to  defend  after  final  judgment  or  one  u<: 

moned 

final  judgment  against  all  defendants,  right  to  take 

3.  Execution. 

against  person,  enforcement 

endorsement  of  names  of  defendants  not  summoned 

issuance  ag^nst  aU  defendants 

levy  upon  joint  property  of  those  not  served 

sole  property  (^  defeodante  not  summoued 

III.  Action  to  charge  one  not  personally  summoned.  „, 

complaint,  necessary  ali^stiona  and  verification 


judgmcDt,  detenoinatioQ  of  amount  remuning  unpaid  on  ori^nal  judgment ...... 

docketing 

provisional  remedies,  action  as  one  founded  upon  contract  for  piuposee  of 

tight  to  maintain 

supplementary  proceedings,  reaching  joint  property  in 

IV.  Action  on  joint  and  several  liability. 

failure  to  join  persoim  jointly  liable  with  defendant  severally  liable 

persons  severally  liable 

persona  jointly  liable  as  one  person  for  purpose  of  entering  judgment  against  del 

sevenUiy  liable 

in  action  against  defendant  severally  liable 

Joint  stock  MiocUtlons. 

deposition  by 

injlmction,  recovery  of  damages  on  vacating  against  officer ,'. 

resident  of  county,  when  so  oi  to  confer  juiisdiction  on  county  court 

substituted  service,  where  treasurer  or  president  resides  within  State 

■uminonB.  service  by  publication  where  president  and  treasurer  non-resident 


Joint  tan&ntg.  See  also  Partition. 

ejectment,  necessity  for  proof  of  ouster  in  action  between 

right  of  one  to  maintain  to  recover  undivided  share 

ejectment,  separate  actions  in 

action  Iq'  one  tenant  against  another  lor  proportion  of  share  or  pn^t. .  .(Real  Prop.  L., 

JudfW.    See  also  County  Courts;  Courts;  Jurisdiction;  Supreme  Court;  Surrogate's  Coui 

affidavits,  power  to  take 

continuance  ot  special  proceeding  before,  power 

on  death,  etc - 

courts  of  record,  change  in  judges,  effect  on  action  or  special  proeeedings 

vacancy  or  change  in  office,  effect  on  action  or  special  proceedings 

death,  etc.,  of  judge  before  whom  special  proceedings  instituted,  continuance 

dqMMition.  right  to  take  testimony  before 

oaths,  power  to  take 

out  of  office,  power  of.  as  to  proceedinga  bad  before  him  while  in  office 

power  of  judges  before  whom  special  proceedings  continued 

return  on  proceedings  had  before  him  while  in  office,  oompelliog  judge  out  ot  office  to 

subpoena,  power  to  issue  in  matters  other  than  action 

(Oen.  Const.  I 


INDEX  TO  CIVIL  PRACTICE  ACT— REraBBNCBB  arc  to  Sbctions 

nmt.    See  also  Appeals. 
In  genera). 

■ireet,  when  order  may  be  aervcd  after  Goal  judgment S30 

certiorari  t«  review,  judgmant  aa  induded  wittiiil  word  "detennination" 1810 

classification 17% 

"deciaiou"  defined 7 

definitioo 478 

form  of  judgEaent  generally (Rl^es  Civ.  Pr..  ISfi) 

how  pleaded. (Rule*  Civ.  Pr.,  9^ 

interest  on 481 

judgment  direoting  i^nnd  of  money 181 

"judgment"  as  meaning  judgment  in  civil  action 7 

"judgment  creditors  action"  defined 7 

"  judgment  creditors  "  defined 7 

"  report "  as  meaning  referee's  report .,       7 

supplemental  pleadings  to  show  judgment  rendered  after  oommenoement  of  action  de- 
termining tnatteTB  in  controversy  in 246 

tender,  judgment  on  acceptance  of  tender 17S 

Rendition  and  entry. 
1.  Id  general. 

admisBon  of  party,  judgment  on  at  any  stage  of  action  or  appeal 474 

amendment  of  judgment  for  money  to  show  true  name  of  judgment  debtor 511 

appropriate  relief  granted  though  not  demanded Ill 

arbitration,  county  in  which  to  be  entered 1440 

oo-drfendant,  effect  on  plaintiff's  ri^t  to  judgment  of  demand  by  one  defendant  for 

rdiet  against  another 204 

«ont«nta  generally (Rulee  Civ.  Pr.,  1SS> 

coBta,  induding  in  judgment 1533 

counterclaim,  judgment  for  exoesB  over  plaintiS'a  demand 477 

only  interposed,  judgment  on  admission  of  counterclaim 488 

dedaratory  judgment,  power  of  supreme  oaurt  to  render 473 

defeodant,  •p'aDtioi!  affirmative  relief  to 174 

judgment  against  one  or  more 211 

demand  in  complaint  as  controlling  judgment  in  default  of  answer. : 479 

whore  answer  interpoBed 479 

determination  between  parties  on  same  aide 474 

direction  for  delivery  of  poaseasioa  of  real  property  in  judgment  allotting  parcel  or 

directing  sale ". 986 

entry,  what  constitutes (Rules  Civ.  Pr.,  201) 

ei  parte  ^plication,  affidavits  aa  to  previous  application ......  (Rules  Civ.  Pr.,  01) 

fees  of  county  clerks  in  greater  New  York  for  enteiing 1567 

filing  in  clerk's  office (Rules  Civ.  Pr.,  201) 

form  of  judgment  generally (Rules  Civ.  Pr.,  185) 

informality  in  entry,  effect  on  judgment 109 

interest  from  date  of  verdict,  etc.,  as  part  of  judgment 4S0 

judgment  book,  duty  of  clerk .(Rulea  Civ.  Pr.,  201) 

on  pleadings  after  issue  joined,  motion  for (Rules  Civ.  Pr.,  112) 

jurisdiction,  statement  in  uncontested  cases (Rules  Civ.  Pr.,  185) 

motion  for  judgment,  spplicaUon  for  final  judgment (Rules  Civ.  Pr.,  197) 

judgment  on (Roles  Civ.  Pr..  196) 

new  trial,  effect  of  entry  on  right  to  make  motion  for 554 

no  issue  of  fact  remaining  to  be  tried  and  final  judgment  not  directed  on  oon  suit, 

application,  to  whom  made (Rules  Civ.  Pr..  1961 

notice  of  entry  of  judgment  on  appeal  for  purpose  of  biingiag  action  on  undertaking . .     161 
offer  by  plaintiff  to  allow  judgment  on  defendant's  counterclaim,  right  of  either  party 

to  enter 178 

of  judgment,  entry  on  acceptance  by  plaintiff 177 

partial  judgment  in  action  on  contract  or  judgment  where  defense  applies  only  to  part 

of  plaintiff's  claim (Rules  Civ.  Pr.,  114) 

part  of  cause  of  action,  judgment  on 476 

parties  against  whom  judgment  may  be  given 474 

jointly  liable  as  one  party  for  purpose  of  entering  judgment  agunst  parties  sever- 

aUy  liable 475 

plaintiff,  in  favor  of  one  or  more 209 

pleadings,  power  to  eater  judgment  on  pleadings  at  any  stage  of  proceedings 176 

power  of  court  on  application  after  decision  of  motion  for  judgment 

(Rules  Civ.  Pr.,  197) 

prospective  expenses  of  entering,  including  in  bill  of  costs 1518 

relief  conaistent  with  complaint,  granting  where  answer  interposed 179 

where  there  is  no  answer 479 

sale  of  real  property,  entry  of  judgment  in  county  where  property  situated 500 

several  liability,  right  to  take  judgment  against  part  of  defendants 476 

severance  of  action  when  judgment  taken  against  part  of  defendants 475 

«everally  liabU.  against  defendants 474 

signing  by  clerk (Rules  Civ.  Pr.,  201) 


> 


INDEX  TO  CIVIL  PRACTICE  ACT— Refeeencbb  are  to  SEcnouw 

Judgment — Continued. 

n.  BaDdition  and  entry — Contdnusd. 

1.  In  general — Continued. 

MiTinnftfy  judsment  on  motion  ulUx  atrikiiig  out  answer  on  oontract  or  on  judgment 

(Rules  dv.  Pr..  113) 
vacadon,  entering  in (Rul«8  Civ.  P»..  201) 

2.  After  death  of  party. 

before  verdict,  «tc. ,  rendered,  right  to  enter  judgment 

death  after  accepted  oCFer  of  judgment 

verdict,  etc.,  entry  of  judgment  in  names  <iforiginBl  partita 

etfect  of  judgment  (or  aum  of  money  vrhere  party  dies  after  verdict,  ete 

lien,  judgment  where  party  dice  after  verdict,  etc,,  as 

requisite  where  judgment  (or  money  entered  after  death (Rules  Civ.  Fi.,  tS6) 

3.  Interlocutory. 

,  eoBt<,  awarding  without  Bpecifying  amount (Rules  Civ.  Pr.,  188) 

taxation  before  entry  of  final  judgment (Rules  Civ.  Pr.,  188) 

death  of  party  after,  right  to  enter  final  judgment 

final  judgment,  direction  (or  settlement  by  judge  or  referee.  .(Rules  Civ.  Pr.,  188) 

when  may  Eje  directed  in 

when  may  be  had  on  motion (Ruka  Civ.  Pr..  187) 

matrimonial  action 1 

motion  for  new  trial,  time  for  taking  exceptions  to  ruling  of  law  after  close  of  testi- 
mony before  court  or  referee 

referee,  appointment  by  judgment  or  by  oourt (Rules  Civ.  Pr.,  187) 

who)  may  state  subBtanee  of  final  judgment (Rules  Civ.  Pr.,  188) 

4.  Declaratory  judgment. 

costs,   discretionary (Rules  Civ.  Pr.,  214) 

jurisdiction   discretionary (Rules  Civ.  Pr.,  21^ 

power  of  supreme  oourt  to  render 

prayer  for  relief (Rules  Civ.  Pr.,  211) 

procedure  to  secure  same  as  in  other  aetJons (Rules  Ctv.  Pr.,  210) 

relief,  prayer  for (Rules  Civ.  Pr.,  211) 

trial  of  questions  ot  fact  by  jury (Rules  Civ.  Pr.,  213) 

5.  On  pleading, 

defects  appearing  on  face  of  cotnplaint  on  which  judgment  may  be  entered  dimnisaiog. 

complaint (Rules  Civ.  Pr.,  100) 

defects  not  appearing  on  face  of  complaint,  motion  for  judgment  on  complaint  and 

affidavit : (Rules  Ov.  Pr.,  107) 

motion  for  judgment  dismissing  nimplaint  where  defect  doe*  not  appear  on  face,  time 

within  which  to  make (Ibilee  Civ.  Pr.,  107) 

time  within  which  notice  of  motion  for  judgment  dianissing  oomplaint  must  be  served 

(Rul««  Civ.  Pr.,  106) 
«.  After  trial  ot  issues. 

counterclaim,  judgment  (or  affirmative  relief 

judgment  on 

court,  after  trial  ot  whole  issue  of  fact  by (Rules  Ciy.  Pr..  198) 

exception  to  direction  that  judgment  be  entered  after  setting  aaide  verdict  rendered 

subject  to  opinion  of  court 

general  verdict,  entry  of  judgment  in  conformity  to 

imue  of  fact  tried  to  another  county  by  court,  where  entered 

law  tried  in  another  county  in  actioiu  in  supreme  court,  where  entered 

judgment  after  trial  of  issues  and  determination  of  motion  for  judgment. 

(Rules  av.  Pr.,  196) 
last  issue  tried  by  jury,  application  for  judgment (Rules  Civ.  Pr.,  196) 

referee,  report  to  award  judgment (Rules  Civ.  Pr.,  198) 

motion  for  jud^ent  on  verdict  subject  to  opinion  of  court,  where  heard 

new  trial  to  appellate  division  in  first  instance,  denial  of 

term  in  first  instance,  denial  of 

nonsuit,  direction  of  final  or  interlocutory  judgment 

opinion  of  court,  who  may  move  for  judgment  on  verdict  subject  to 

referee,  after  trial  ot  whole  issue  of  fact (Rules  Civ.  Pi.,  198) 

reference  to  determine  specific  queatioHS  ot  fact  and  remaiiting  issues  tried. 

(Rules  Qv.  Fr.,  199) 

setting  aside  verdict  made  subject  to  opinion  of  court 

epedai  verdict,  amount  of  coals  on  motion  for  judgment  on i 

who  may  move  for  judgment 

specific  questions  of  fact,  after  trial  by  jury (Rules  Civ.  Pr..  IM) 

verdict  subject  to  opinion  of  court,  who  may  move  for  judgment  on 

7.  On  appeal, 

appellate  division,  duty  of  clerk  to  enter  judgment  pursuant  to  order  ot 

powertorevcrseoraffirm,  wholly  or  partly,  or  modify 

court  of  appeala,  nature  of  judgment 

filing  ot  judgment-roll  or  entry  of  order  as  sufildent  authority  fee  prooeedingf  in  court 
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final  judEmeut  after  affiimance  by  appellate  diviaion,  when  may  be  randeied 406 

trial  before  jury,  on  wh»tjudsmeat  rendered SS4 

8.  Bpedfie  actioni. 

arbitration,  coata,  ino'udinK  in  Judgment 1461 

county  in  which  judgnieat  to  be  entered 1449 

death  of  pany  after  award 1465 

entry  on  award  after  confirmation,  etc 1461 

incompetency  of  pafty  after  award , 1465 

divorce,  alimony  and  maintenance  and  education  of  children 1 1S5 

modifying  judgment  for  alimony  and  maintenance 1 155 

rendition  by  oourt  only 1 174 

dower,  entry  of  judgment  in  county  where  property  Bituat«d 500 

ejectment,  graatfle  in  name  of  gnuitor  to  recover  property  advertely  held 994 

executors  and  administrators,  ooata  in  actions  against  in  repreaentaiive  capacity 1490 

foredoeure.  entry  in  county  where  property  situated 500 

joint  debtors,  final  judgment  at  evidence  against  one  allowed  to  defend  or  not  sum- 
moned   11B8 

when  all  not  served 1107 

mandamus,  final  order  in  mandamus  entered  as  judgment 1332 

matrimonial  actions,  annulling,  varying  or  modifying  dii«ction  m  to  ouftody  care, 

etc.,  of  children 1170 

annulment  of  marriage,  limiting  effect  of  le^Umatiiation 1135 

neceesity  for  proof  of  faots  in  every  case 1143 

costa  inaction  for  divorce  or  separation 1173 

default  judgment 1167 

interlocutory  judgment,  awarding  costs 1175 

provi«on  for  alimony  and  support 1176 

when  to  be  entered 1175 

rendition  by  court  only 1 174 

partition,  delivery  of  poseeoeion,  direction  for  in  final  judgm^it 1034 

effect  upon  incumbrances  of  final  judgment  after  oonfirmatioil  o(  sale 1059 

entry  in  county  where  property  situated 500 

final  judgment  after  oonGnnation  of  sale,  contents  and  effect 105S 

on  report  of  commissioDeis 1033 

intoloautory  judgment  setbuig  olt  share*  to  be  held  in  eommoD  by  two  or  more 

partiea 1036 

where  partial  partition  directed 1025 

recording  in  any  county  where  lesl  property  situated 1070 

on  behalf  of  people,  direction  for  disposition  of  proceed*  of  action  in  state  oourt  to  re- 
cover public  funds 1227 

form  of  judgment 1207 

qDowairanto,  final  judgment  in  action  for  usurping  office 1215, 1210 

nature  of  judgment  where  name  of  person  entitled  alleged 1211 

replevin,  distinct  ohattels  awarded  to  different  parties 1122 

final  judgment,  what  awarded  by 1124 

in.  By  default. 

abaenoe  of  adverse  party  at  trial 433 

account,  taking  on  application  to  court ^ 490 

action*  in  which  judgment  may  be  entered  by  default  where  *groiDOM  served  witliout 

state  or  not  personally 403 

plaintiff  must  apply  to  court  for  judgment 489 

anntUment  of  marriage,  necessity  for  proof  not  withstanding  default 1143 

application  for  judgment  on  failure  to  answer  where  made (Rulea  Civ.  Pr.,  101) 

to  whom  made 489 

application  to  court,  actions  in  which  may  be  entered  without 485 

for  judgment,  when  necessary 4S9 

appUoation.  to  whom  made  where  part  of  defendant*  appear. 491 

aaseasment  of  damage*  on  application  to  court 490 

computation  by  clerk  of  amount  due  where  oomplaint  unverified 4S7 

conditions  precedent  to  rendering 1 1 07 

counterclaim,  default  judgment  against  plaintiff  not  replying (Rules  Civ.  Pr.,  1931 

on  faihue  to  reply  to 494 

damages,  ascertaining  on  application  for 490 

defending  after  final  judgment  on  substituted  service,  Ume  withio  which  application 

must  be  made 317 

demand  for  notice  of  r^erence,  writ  of  inquiry  or  aaseaament  of  damagea,  right  of  de- 
fendant to  serve (Rulea  av.  Pr.,  190) 

in  oomplaint  as  controlling  relief  awarded 479 

entry  of  course  in  certain  actions 4S5 

examination  of  plaintiff  on  oath  by  clerk  whos  oonqdaint  not  verified 467 

filing  iiaii  1111  mil  by  clerk  and  oral  praof 4S7 

finding  of  fact  in  writing,  when  not  required (Rule*  CHt.  Pr.,  101) 


> 
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infant,  when  judgment  may  be  taken 

inquiry,  writ  on  application  to  court , , . , 

inquisition,  entry  of  Einal  judgnient  for  danusea  aaoertained  by 

lost  instrument,  proof  befoie  olerk 

mistakes,  inadTertence.  suiprise  or  excusable  neglect,  relief  from  judgment  entered 

tbrouth ,,.,..,...-,-.,.....---- 

notice  of  reference,  mit  of  inquiry  or  assessment  of  damages,  service  on  defendant  on  de- 
mand  (Rules  Civ.  Pr..  190) 

to  defendant  on  apidication  to  eourt  for  judgment  on  default  In  pleading. 

(Rule*  Civ.  Pr.,  190) 
part  of  defendants  who  have  defaulted  in'  appearance  or  pleading,  against 

(Rules  Civ.  Pr..  193) 

personal  service  not  made,  where 

proceedings  on  api:4ication  for  default  judgment  where  service  without  state  or  not  persoo- 
ally (Rules  Civ.  Pr.,  192) 

proof  on  application  for  default  judgment  where  service  without  state  or  not  peraonally. 

(Rules  Civ.  Pr.,  192) 

to  be  filed  on  application  to  court  on  default (Rules  Civ.  Pr.,  169) 

with  clerk  by  jdaintiff 

reference  on  application  to  court 

when  final  judgment  may  be  entered  on  rq>ort  of  referee 

where  executed (Rules  Civ.  Pr,.  191) 

relief  granted  as  controlled  by  demand  in  complaint 

where  taken  through  mistake,  inadvertence,  suiprise  or  excusable  neglect 

replevin,  ascertaioing  damages  or  value  of  chattet 1 

restitution  where  defendant  permitted  to  defend  after  final  judgment 

service  without  state,  proceedings  on  apidication (Rules  Civ.  Pr.,  192) 

sufiatituted  service,  proceedings  on  application  (or  judgment (Rules  Civ.  Pr.,  192) 

right  to  defend  after  final  judgment 

summons  served  witliout  the  state 

time  within  which  application  for  rdief  based  on  mistake,  etc.,  niust  be  made 

unverified  complaint,  determination  of  amount  of  judgment 

verified  complaint,  determination  of  amount  of  judgment 

writ  of  inquiry  on  application  to  court '. 

where  executed (Rules  Qv.  Pr.,  191) 

IV.  By  confession. 

contingent  liability,  to  seciire 

county  clerk  with  whom  statement  filed 

courtin  which  judgment  must  be  entered 

deathof  defendant,  entry  of  judgment  thereafter 

docketing  and  enforcing  judgment 

eiecution,  form  where  issued  for  part  of  debt .' 

sucCEBsive  as  debt  falls  due 

jrant  debtors,  confession  by  part 

entry  and  enforcement  where  part  only  confess 

judgmont-roll,  what  constitutea 

manner  of  confeBaing  judgment 

money  not  due 

statement  by  defendant,  time  and  place  of  filing 

of  defendant,  entry  of  judgment  on 

to  be  made  by  defendant 

successive  executions  as  debt  falls  due 

verificalion  of  statement  by  defendant 

when  may  be  confessed 

V.  Judgment-roU. 

affirmance  by  appelate  division,  contents (Rules  Civ.  Pr.,  202) 

appeal,  judgment-roll  as  part  of  papers  on 

to  court  of  appeals,  opinion  of  appelate  divisioD  aa  part  of  judgment-roll  or  am)eal 
papers (Rules  Civ.  Pr.,  202) 

to  supreme  court  from  inferior  court,  what  constitutes 

arbitration,  oontentB  and  fiKnf. 1 

1^  whom  prepared (Rule*  Civ.  Pr.,  202) 

oonlession  of  judgment,  what  constitutes 

oontentB (Rules  Civ.  Pr.,  202) 

dead  person,  requidtewhere  judgment  for  money  entered  afterdeaUi.(Rulee  Civ.  Pr.,  166) 

decimon  as  part  of 

determination  by  appdlate  division,  what  constitutes  after 

filing (Rules  Qv.  Pr.,  202) 

infonnality  in  making  up.  affect  on  judgment 

mandamus  proceedings,  contents 1 

.    notioe  of  exception  to  ruling  upon  question  of  law  after  eloee  of  trial,  inserting  in  or  annex- 
ing to  judgment  roll 
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proeeedinis  subaequent  to  tqtpeal (Rules  CJv.  Pr.,  20Zi 

nculattoiu  ftff«itiii« (Rules  Civ.  Pr.,  302) 

replevin,  affidavit,  requiiition,  and  retuni  aapart 1115 

■ubmisaion  of  oontroveray MS 

substitution  of  eucceeeor  of  officer  receiver  or  tniMee,(uuiexliis  order  to W 

time  of  filing,  eped/ying  facta (Rul««  Civ.  Pr.,  202) 

.  Docketing. 

amendment  of  docket  kept  by  coun^  clerk S88 

arbitrBtion,  Judgment  entered  on  avraid 1403 

esnceUntiOQ  and  diacharge  of  docket  of  judgment  upon  flling  owlifted  copy  of  exeaution 

and  return  of  aatiafaction £36 

of  docket  on  clerk's  certlflcate 587 

ooiTeotion  of  docket  after  reveisal  or  modification  of  judgment  by  court  of  appeals WS 

on  reversal  or  modification  on  appeal. 4IMI 

court  of  appealn.  correction  of  docket  after  reversal  or  modification  by 4S8 

dead  person,  requinte  where  judgment  for  money  entered  after  destb. 

(Balsi  Qt.  Pi.,  186) 

docket  book,  duty  of  clerk  to  keep (Rulw  Civ.  Pr.,  T) 

expenses  of  docketing,  including  in  bill  of  costs 1518 

feesof  county  clerks  of  greater  New  YoA  tor  oertifiedtraoMript  of  docket. 1507 

filing  transcript  of  judgment 1507 

fine  adjudged  against  nsurpers  of  office  or  franchise,  judgmeot  for 121S 

joint  debtors  where  alt  not  served 1200 

Hen,  efleert  of  failure  to  deaguate  in  docket  person  sgainat  whom  judgment  tor  moncv 

rendeted 610 

mandamus  proceedings,  filing  enrollment  before  docketing  final  orda 1832 

manner  of 601 

matrimonial  action,  iat^riocutoty  judgment  awarding  oosts 1175 

modification  of  judgment  on  appeal,  oorreotion  of  docket 498 

nunc  pro  tunc  in  docket  kept  by  oounty  clerk 6SS 

orders,  when  order  aSecting  title  to  real  property  may  be  enrolled  and  docketed  as  judg- 
ment  (RuleaCiv.  Pr.,  74) 

directing  payment  of  money  may  be  docketed  as  judgment.  .(Rules  Civ.  Pr.,  74) 

power  of  court  respecting  docket  kept  by  county  clerk 5S8 

rsdoeketingafterdetermlnationof  appeal  for  purpose  of  restoring  lien 51ft 

i^devin,  final  judgment 1125 

return  of  eisoution  unsatisfied,  entry  on  docket 535 

rsversalotjudgment  on  appeal,  correcting  docket 4B8 

ttknscript,  duty  of  clerk  to  docket  judgment  on  filing 602 

duty  of  clerk  to  furnish 502 

of  corrected  docket  on  reverwi  or  modification  on  ^peal,  duty  of  derk  to  funiidi  . .     4B8 

usurpation  of  office  or  f  laoehise,  judgment  for  fine -  121A' 

:.  lien. 

after  acquired  property,  judgment  for  money  as  lien  on 510 

expiration  of  ten  years,  how  acquired  and  duration  of 513 

amended  judgment  for  mouey  to  ihow  name  of  judgment  debtor Kit 

duration  of  lien 611 

coDtiauance  of  lien  on  estate  of  deceased  debtor 055 

contribution  among  debtors,  requisites  to  premrvatioD  of  lien  of  original  judgment 703 

between  debtors,  continuance  of  lien  of  original  judgment 701 

death,  judgment  where  party  dies  after  verdict,  etc.,  on  realty  or  cbattds  real 47B 

docketingjudgment  formoney  as  neeeasary  to  make  lien  operative 600 

duration,  eitension  where  judgment  stayed  by  injunction  or  appeal 615 

of  lien  of  judgment  for  money 610 

extension  of  duration  of  lien  for  period  enforcement  stayed  by  injunction  or  appeal 616 

failure  to  correct  docket  after  modification  or  reversal  on  appeal  as  aSecting 498 

demgnate  by  name  in  docket  peraon  against  whom  judgment  for  money  rendered ....     610 

Iiomest«ad,judvnentaslien  on  value  in  excess  of  one  thousand  dollars 076 

joint  debttns,  as  lien  on  property  of  defendant  not  served 1200 

judgment-roll,  filing  to  make  lien  of  judgment  for  money  operative 509 

land  oontract,  interest  of  vendeeunder  as  subject  to 513 

modification  on  appeal,  effect  of  failure  to  correct  docket 498 

order  BuspeniUnglien  on  wpeal,requiaitea  and  filing 516 

time  from  which  becomes  effecdve 517 

persons  against  whom  lien  of  judgment  exist 610 

preserving  lien  of  original  judgment  for  purposes  of  contribution,  entry  on  docket  of  origi- 
nal judgment 763 

manner  of 762 

purchase  money  mortgage  as  prior  to  judgment  lien 614 

replevin,  final  judgment 1125 

restoration  of  hen  after  determination  of  appeal 619 

revenal  on  appeal,  effect  of  failure  to  ooiTMt  docket 498 
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EuipeiudDn  of  lien  in  snother  county  on  appeal,  manner  of 618 

on  appeal,  time  from  wUck  order  miapendinj  lien  becomes  effective 617 

«uq>eDfiion  on  appeal 616 

vendee  in  land  contract,  interest  of  aa  subject  to S13 

VIII.  Defects  and  irresularitiee. 

appellate  court  power,  to  amend  proceediojis  after  judgment  to  correct  omiasions,  eto. . .  109 

default  or  ncKligcnce  of  officer,  parties  or  attorney,  effect  an  indsment 109 

defecta  cured  by  judsment  after  verdict,  etc 109 

effect  on  judgment  of  defect  or  irregularitiea  in  pleadinga,  or  appeatancca 100 

entering  judgment,  informality  in , 109 

judgment  roll,  inf  oimality  in  making  up 109 

oath  of  referee,  effect  on  validity  of  judgment  of  otnivion 109 

power  of  court  after  judgment  to  amend  proceedings  to  correct  omissioat,  etc 109 

supplying  omissions.  et«.,  and  amending  proceedings  after  judgment 109 

IX.  Vacating  and  netting  aside. 

death  of  party,  setting  aside  judgment  after,  who  may  make  motion 623 

errorof  fact,  extension  of  time  witliin  which  motion  may  be  made  becauaa<rf  disability 628 

time  within  which  notice  must  be  given 52S 

by  whom  motion  may  be  made 622 

extension  of  time  of  heir,  eto.,  of  deceased  party,  to  move 99 

irregularity,  when  motion  to  set  aside  judgment-roU  must  be  made 621 

notice  of  motion  to  set  aside  for  error  in  fact,  upon  whom  served 626 

how  served 527 

persoh  not  party,  whan  may  make  motion  to  set  aside 624 

puUic  funds,  interlocutory  judgment  in  action  by  publio  authority  other  than  people  to 

recover 1223 

remaindennan,  right  to  move  to  set  aside  for  error  of  fact 624 

separatioa,  judgment  for 1166 

several  persons  entitled  to  move,  right  of  anyone  todoso S2& 

time  within  which  motion  must  be  made,  extension  of  lime  of  heir,  devisee  or  personal 

representative 99 

warrant  of  attachment,  revival  on  vacation  of  judgment  in  favor  of  defendant 7 

X.  Reversal. 

limitation  of  action,  commeDcement  of  new  actions  after  expiration  of  period 23 

warrant  of  attachment,  revival  on  reversal  of  judgment  in  favor  of  defendant 7 

XI.  Restitution  on  reversal  or  vacating. 

compelling 687 

court  that  may  compel  reatitution  on  reversal  or  modification  on  appeal 587 

execution  sale,  recovery  of  purchase  money  on  eviction  of  purchaser 756 

interest  on  judgment  of  restitution 481 

purchaser  in  good  faith,  effect  of  restitution  on  title 6S7 

sale  of  property,  deposit  of  purchase  price 587 

substituted  service,  defending  after  final  judgment 217 

title  to  property  sold  to  purchaser  in  good  faith,  effect  where  defendant  is  successful  in 

defence  permitted  aft«r  final  judgment 217 

vacating  or  setting  aside,  on 629 

XII.  Assignment. 

acknowledgment  of  assignment  by  asngnoi 633 

assignee  for  benefit  of  creditors,  filing  notice  of  assignment  and  ownership  as  equivalent 

to  assignment  of  judgment S34 

docket,  entry  of  facts  and  day  of  filing 639 

fees  for  filing  and  entering  assignment 1561 

Oing 689 

how  executed - .  - 639 

receiver  of  insolvent.  Cling  notice  of  appointment  as  equivalent  to  assignment  of  judgment  634 
XIII.  Enforcement. 

stay  pending  appeal  or  new  trial.  See  Appeals;  New  Trial. 

affirmed  or  modified  judgment  on  appeal,  how  enforced 497 

arbitration,  judgment  entered  on  award 1463 

attached  property,  enforcing  first  against 969 

when  enforceable  only  against _. ._ 620 

attendance  required  by  terms  of  judgment,  application  of  provisions  of  civil  practice  act 

as  to  subpoenss 409 

before  filing  of  judgment-roU 603 

oertjfied  copy,  when  judgment  may  be  enforced  by  serving  on  party  against  whom 

rendered 696 

confession  by  one  or  more  joint  debtots,  against  whom  judgment  enforced 642 

manner  and  cfiect  of  enforcement 644 

contempt  for  failure  to  obey  certain  judgments 606 

conveyance  on  sale  of  real  property  under,  contents 608 

deceased  judgment  debtor,  enforcement  against  property  fraudulently  conveyed 066 

manner  of  enforcing  judgment  against  property  of 665 

dischaage  of  debtor  from  body  execution,  ei^orcement  of  judgment  thereafter 771 
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eiecutioti,  iudgmenta  enforoeable  by 504 

vhen  not  requirad  to  enforce  certain  judgments 505 

foreign  corporation,  when  judgment  enforceable  only  Sffainst  attached  property 520 

Interiooutoty  judgment,  when  may  be  enforced  by  oontempt  proeeedinss 505 

judgment-roll,  right  to  enforce  judgment  before  filing 503 

judgments  that  may  be  enforced  either  by  execution  or  eervice  of  oertified  copy. 505 

levy  after  expiration  of  lien  of  judgment  for  money 512 

new  trial,  effect  of  enforcing  judgment  on  tight  to  make  motion  for 554 

non-reoident,  when  enforceable  against  attached  property  only 520 

notice  to  be  filed,  indexed  and  recorded  where  lery  made  after  acpintion  of  Hen  of  judg- 
ment for  money 512 

on  ^peal,  affinned  or  modified  judgment,  how  enforced 497 

order  requirihg  sheriff  to  put  peraon  into  poBseaeion 985 

receiver  to  carry  judgment  into  effect 974 

tale  of  real  propraty  pursuant  to  judgment,  by  whom  and  how  made 506 

conveyanoB.  . , 506 

stay  of  enforcement  on  appeal  to  appellate  division 614 

money  judgment  on  appeal  for  more  than  thirty  days,  oeceastty  for  seourity 614 

wages,  earnings,  salary,  income,  etc.,  of  judgment  debtor,  against 6S4 

when  not  to  be  stayed  by  exception,  preparation  or  settlement  of  case,  or  motion  for  new 

trial (Rules   Civ.    Pr.,    203) 

XIV.  Contribution  between  debtors, 

enforcement  of  contribution  by  means  of  origioal  judgment 701 

entry  on  docket  to  preserve  lien  of  ori^nal  judgment 763 

preserving  lieu  of  original  judgment,  maimer  of 762 

XV.  Satirfaotion. 

acknowledgment  of  satisfaction-piece 530 

Bsdgnee,  when  may  execute  satisfaction-'pieoe 530 

attorney  in  fact,  requisite  where  satisfaction-piece  executed  by 530 

of  record,  when  may  execute  satiofacdon-pieoe , 530 

avoidance  of  apparent  partial  payment  of  judgment  by  return  of  eieeutiOD  partly  satisfied.  45 

composition  by  j<Mnt  debtor 531 

deposit  of  amount  due  00  judgment  as  affecting  ri^t  to  appeal  or  make  motion 530 

withintereet .530 

effect  of  entry  of  satisfaction  in  docket (Rules  Civ.  Pr.,  204) 

entryindoeket  where  depont  made  with  county  cleA 530 

of  satisfaction  or  partial  satisfaction  in  docket (Rules  Civ.  Pr.,  204) 

fees  of  county  clerks  of  greater  New  York  for  filing  certiflcate 1 557 

filing  and  entering  eatislaction,  fees 1554 

joint  debtor,  instrument  executed  by  creditor  releasing  as  satisfaction  piece 531 

payment  or  aaknowledgment  in  part  as  overcoming  presmnption  of  satisfactioii 44 

to  clerk  of  amount  due 530 

preaumptions  of  satisfaction  from  lapse  of  time. 44 

redemption  by  creditor  of  realty  sold  on  ezeeution 741 

satisfaction-piece,  by  whom  executed 530 

duty  of  creditor  to  execute  on  payment  of  judgment 532 

warrant  of  attachmant,  payment  of  final  judgment  in  favor  of  plaintiff  as  annulling 7 

XVt.  Cancellation  and  discharge. 

cancellation  of  docket  on  clerk's  certificate. 537 

dopositof  amount  with  clerk,  cancellation  of  judgment ,  530 

duty  of  county  clerk  on  filing  of  satisfaction-piece 530 

judgment  in  action  in  which  injunction  order  granted  and  nioccsaful  party  has  received 

mon^  deposited  in  court 888 

satisfaction,  certificate  of  sheriff  where  deposit  made  with  county  clerk 'i30 

KVII.  Effect, 

annulment  of  marriage,  conclusiveness 1 1 46 

arbitration,  judgment  entered  on  award 1453 

arrsst,  effect  of  reoovery  of  foreign  judgment  for  same  cause  of  action 828 

vshie  of  property  upon  right  to  arrest  in  action  founded  on  fraud  or  deceit .  828 

oolhisive,  when  not  bar  to  action  by  common  informer 1181 

i^i«TYii««al  of  complaint  at  close  of  plaintiff's  evidence  or  whole  evidence  as  final  determina- 


482 

ir  whole  evidence  aa  final  deter- 

482 

ejectment,  conclusiveness  as  to  title  established  in  action  after  trial  of  issue  of  fact 1IX)9 

judgment  rendered  otherwise  than  upon  trial  of  issue  of  fact ,  1010 

judgment  affecting  title  to  or  possession  of  real  property,  persons  bound  after  filing  notice 

of  pendency 988 

jostioe  of  the  peace  of  adjoining  state 3Q4 

partition,Gnaljudgmentonreportof  commissioners 11)33 

[ms  served  without  state,  effect  of  judgment 483 

it  of  attachment,  final  judgment  in  favor  of  defendant  as  annulling 7 
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Judgment — Contlnuod. 

XVIil.  AcUonion. 

default  for  w&nt  of  appearance  or  pleading  where  sunimoa*  not  aerved  penDoally 46 

how   pleaded (Rulea   dv.    Pr.,   95) 

justice  of  tjie  pe£.CB  of  adioioing  ttate,  proof  of  judgmeot 3ft 

proof  of  juriBdictioD 3ft 

jiuisdiction  of  county  court 6 

leave  to  bring 48 

notice  of  application  for, ....  - 48 

limitation  of  action,  accrual  of  causa  of  action  on  judcment  of  ccmrt  not  of  leoord 4 

judgment  of  court  not  of  record  not  doel[et«d  in  count)'  derlc**  office 4 

on  judgment  of  court  of  record  for  sum  of  money 48 

Btrikini  out  answer  in  action  on  judgment  lor  stated  Bum. . . .  (Rulea  Civ.  Ft.,  113) 

eummary  judgment  aft«r  ttriHng  out  answer (Raka  Civ.  Ft.,  113) 

time  that  rouBtelapee  before  action  may  be  brou^t 48 

when  actions  may  be  brought  on  judgment  of  court  of  record  for  sum  of  money 48 

Judgment  eredlton.   See  b1k>  Crediton'  Actions;  Joint  Debtots. 

actions  by  aheriff  in  aid  of  attachment 92 

definition i 

creditor  as  includiDg  party  to  whom  cods  awarded  in  qiedsl  prooeedinia  for  poipoaca  of  Mip- 

plemeutary  proceedings 77 

"judgment  creditor's  action  defined 

definition (Gen,  Const.  L„  |  28-*) 

Judgment  debtors.    See  Execution. 

Judgment  roll.  See  JudgmeDts. 

JodioU  Httlement.    See  Accounts  and  Accountingi  Surrogate's  Court  Act. 

Jnrlidletlon. 

I.  IngeneraL 

attachment:  Uck  of  jurisdict-on  a*  invalidating  wurant 91 

certiorari,  determination  of  jurisdiction  on 130 

concurrent,  supreme  court  and  justice's  court  t«  recover  forfeiture 117 

courts  of  record 6 

divorce,  residence,  etc.,  required 114 

incompetent  persons,  custody  of  person  and  care  of  proper^ 13fi 

judgment,  statement  of  facte  upon  which  jurisdiction  depends  in  uncontested  ca*e«. 

(Roles  Civ.  Pr.,  185) 

justiceof  the  peace  of  adjoining  state,  proof  of  juriadictioo 39 

lack  of  jurisdictioD,  failure  to  raise  before  trial  as  waiver 27 

powers  and  jviHsdictioD  of  supreme  court,  continuation  of fl 

provisional  remedy  sa  giving  conditional  juriadietion  from  date  of  granting 82 

replevin,  seising  chattel  before  service  of  summons 109 

SeparatiuD,  residence,  etc.,  required llfl 

supreme  court fl 

II.  County  court. 

concurrent  jurisdiction  with  supreme  court  over  incompetent  person  and  property fl 

infant's  real  property 8 

property  of  domestic  religious  corporation 6 

limitation  of  amount t 

JUI7  wad  Juron.   See  also  Trial. 
I.  In  general. 

challenge  to  panel  array,  right  to  take  exceptions  to  determination  of 4 

sherifT-juiy  to  try  claim  of  title,  how  found IC 

notify  as  equivalent  to  summons (Gen.  Const  L.,  f  33-«) 

defined (Gen.  Const.  L.,  1 33-a) 

trial  jury  as  equivalent  to  petit  juiy (Geik.  Const.  L.,  (  S3-a) 

trial  juror  as  equivalent  to  petit  juror (Gen.  Const.  L.,  f  63-a) 

II,  Special  or  struck  jury. 

actioiks  in  which  special  jury  may  be  struck 41 

additional  juror,  setting  aside  on  objection  of  either  party  without  challenge 44 

jurors,  number  of  peremptory  challenges  as  to 44 

power  of  court  to  draw 44 

excusing  or  discharging  juror,  power  of  court 44 

fomuition  of  jury  for  trial 44 

manner  of  striking 44 

order  for  special  jurj-,  contents 44 

peremptory  challengea  as  to  additional  jurors,  number  ol 44 

trial  before  jury 44 

when  special  jury  may  be  struck 44 


J 
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turon — ContinuML 
Ibyjuiy. 

ioD  for  unlawful  exercise  or  unirpatioD  of  corporate  fnuiahiM 1221 

ultery.  iante  is  trial  for  divorce 1140' 

Qubnent  of  marnBge,  when  iamea  of  fact  to  be  tried  by  jury 1 142 

itinuiDS  trj&l  after  expiration  of  t«nn 486- 

laiieemeiit  of  original  jury,  formation  of  new 463 

roroe.  inue  of  adultery 1149 

duding  jurors  from  court  room  pendins  argument  of  motion  or  Quertioos  oonoernins  ad- 

roiniOQ  of  evidence (Ruin  CiT.  Pr.,  164) 

ompetent  peraooa,  question  of  faota  m  to  competency 13M 

ues  of  fact,  partition 1028 

triable  Iv  July  of  ri^t 426 

mdamuH,  inue  of  fact  on  alternative  order 1333 

:>)iibition.  queetioii  of  facta 1349 

naining  issues  after  compulaory  reference 431 

trial  of  specific  question*  not  triable  of  lisht,  how  tlied 430' 

iciGe  questioos  of  fact  in  aetioiu  not  triable  of  rigbt 429 

when  discretioiiary 430^ 

itement  of  questions  upon  issues  triable  of  ri^t 420 

specific  questions  of  fact  in  action  where  trial  by  jury  not  mattor  (rf  right tSO 

il  as  continuing  until  jury  discharged 444 

iirpation  of  office,  action  triatde  of  ri^t 1221 

Iver 495- 

actions  triable  of  right  by  oourt 428 

annullment  by  refusal  of  judge  to  assent 428 

nation  of  juiy. 
In  general. 

employee  of  party  to  action  as  disqualified  for  favor 452 

favor,  persons  who  are  disqualified  for 462 

mistolce  in  name  of  juron,  effect  on  Judgment  after  verdict 109 

persons  who  constitute  jury 448 

qualification,  objection  to,  how  taken 4S0' 

Klationship  as  (Usqualifying  juror 456 

of  juror  to  party,  when  objeelioit  mtiat  be  rwbed 466 

resident  or  taxpayer  of  dty,  town,  or  county  as  disqualified  In  action  by  or  asaiost  .  .  .  464 
diBreholder.  officer  or  employee  of  any  liability  insuranoe  company  as  disqualified  in 

action  for  injury  to  person  or  proper^ ■  462 

•tookbdder  of  eorporation  party  to  action  as  disqualified  for  favor 4ft2 

talemaau,  eueption*  and  challengea  to 466- 


amy  of  jurors,  challenge 460- 

Bioeptions  to  detenniiuition  of,  right  to  take 444 

favor,  what  conatituta 462 

number  of  peremptory  chaUengee  In  action  In  oourt  of  reootd  or  not  of  Moord 4fil 

panel,  challenge  to 460 

or  array,  that  officer  notifying  jurors  is  readeot  or  taxpayer  of  municipality  as 

good  cause  for  challenge  in  action  by  or  against 4H 

peremptory  challenges,  number  in  action  in  court  of  record 461 

court  not  of  record 451 

qualificatioii 450'  * 

exception  to  determination 4C0' 

how  tried  and  determined 460 

460 

stion 4«) 


liot. 

dons  in  which  jury  has  discretion  as  to  general  or  special  verdict 469 

Kasment  of  damages,  duty  of  jury  in  action  for  money  only 460' 

p«nd<iig  ded^n  on  motion  for  nonsuit  or  for  direction  of  v«rdiet 469 

where  court  directs  judgment  for  plaintiS  on  pleadings 400 

ath  of  party  after,  right  to  enter  judgment 478 

before,  right  to  enter  judgment 478 

validity  of 478 

flnition , 468 

livery  in  absence  of  plaintiff 402 

sagreement  by  jury,  discharge 463 

proceedinp  after 463- 

■try (Rules  av.  Pr.,  166) 

Diue  to  agree,  disobatge 483 

nend  and  special  defined 46ft 

lerest  fioni  rendition  of  verdict  as  part  of  judgment 480 

dpneot.diiectiDg  entry  after  setting  aside  verdict  made  subteot  to  (H)inkMt(rf  court 401 

entry  on  general  verdict 496- 

istske  hi  name  of  jurors,  effect  on  judgment  after ICO- 
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Jury  and  juron — Continued. 

V.  Verdict — Continued. 

motion  for  judgment  on  yerdict  subject  to  opinion  of  court,  where  heard 495 

opinion  of  court,  verdict  rendered  subject  to ^  461 

when  court  may  direct  jury  to  render  verdict  subject  to 461 

who  may  move  for  judgment  upon  verdict  subject  to 495 

presence  of  plaintiff  when  verdict  delivered,  necessity  for 462 

question  stated  on  issues  triable  of  right,  effect  of  verdict 429 

setting  aside  verdict  rendered  subject  to  opinion  of  court 461 

special  finding  as  controling  general  verdict 459 

upon  4rt;ated  question  of  fact,  rig^t  of  court  to  direct 459 

special  verdict,  entering  in  minutes 459 

filing ! - 459 

necessity  that  it  be  in  writing 459 

pending  decision  of  motion  for  non-suit  or  direction  of  verdict 459 

right  of  court  to  order 459 

who  may  move  for  judgment  on 495 

time  jury  must  be  kept  together  in  effort  to  reach  agreement 463 

trial  as  continuing  until  jury  discharged 444 

VI.  Fees. 

by  whom  paid 1642,  1643 

right  of  salaried  sheriff  to  fees  for  notifying 1558 

sheriff's  fees  for  attending  jiuy 1558 

notifying 1658 

trial  juror  in  special  proceedings  in  court  of  record 1504,  1543 

jurors  in  court  of  record 1542 

Justices  of  supreme  court. 

duty  to  transact  business  when  not  engaged  in  holding  court 65 

powers  and  duties  generally 65 

terms  of  court,  special  or  trial,  power  of  justice  to  hold  in  any  county 65 

Justices  of  the  peace.    See  also  Witnesses;  Justice's  Court  Act. 
I.  In  general. 

discontinuance  on  answer  of  title,  costs  in  new  action 1484 

jury  and  jurors,  number  of  peremptory  challenges 451 

proceedings  before,  proof  of 387 

II.  Jurisdiction. 

adjoining  state,  proof  of  jurisdiction 394 

transcript  of  judgment  duly  authenticated  as  evidence  of 394 

III.  Powers  and  duties. 

oaths  and  affidavits,  power  to  take 357 

territorial  limitations  of  power  to  take 367 

proceedings  before,  proof  by  justice's  oath 387 

IV.  Books  and  papers. 

death  or  absence  of  justice,  proof  of  proceedings  before  by  copy  of  minutes 387 

by  original  minutes 387 

transcript  from  docket-book,  subscribed  and  authenticated,  as  evidence 387 

V.  Witnesses. 

books  and  papers  of  corporation,  order  to  produce  on  trial 413 

of  account,  compelling  production 411 

relieving  production  required  by  subpoena  duces  tecum 411 

oorx>orations,  order  to  produce  books  and  papers  on  trial 413 

prisoner,  bringing  up  to  testify 417 

subpoena,  applicability  of  general  provisions  of  civil  practice  act 407 

VI.  Judgment. 

adjoining  state,  authenticated  transcript  of  judgment,  admissibility  and  effect  as  evidence.  394 

conclusiveness  as  to  validity 394 

adjoining  state,  authentication  of  transcript  of  docket 394 

proof  of  proceedings  and  judgment  before 394 

Justification.    See  Bonds;  Undertakinei. 

K 
Kings  county. 

costs  in  actions  in  higher  court  which  might  have  been  brought  in  lower 1474 

fees  of  county  derk  and  register  in  civil  actions 1556, 1667 

preferred  causes,  placing  on  calendar 141 

records  kept  by  register,  order  for  production 410 

register,  production  on  subpoena  duces  tecum 410 

sale  of  real  property  in,  publication  of  notice 986 
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admissibility  of  eridciiee  u  to  «utv«y  or  measurement  in  alweDce  of  proof  that  ebttin  or  measure 

iwed  waa  staDdard 359 

prima  facie  proof  that  chain  or  measure  used  in  maldnc  surv^  was  standard 366 

means  of  creditor's  action Ilft2 

d  office,  comintolonwi  of  9ee  Letter  Patent. 

idlord  and  tenuit    See  also  Leases;  Rents;  Summary  Proceedings  to  DispoflBsoa. 

action  for  non-payment  of  rent  where  right  of  re-entty  reserved 908 

adverse  posaesaion,  presumption  of  continuation  of  reiation 41 

appeal  from  judgment  for  rent  aa  atayiog  aummary  proceedings 674 

ejectment,  ascertaining  amount  of  rent  in  arrear 1000 

dismissal  of  complaint  where  rant  in  arrear,  interarts  and  costs  paid  before  iudgmtot 090 

for  non-pe^ment  of  rent  payment  of  rent  in  arrear  after  delivery  of  property  on  execution .  1001 

restoration  of  property  on  payment  of  rent  in  arrears 1002 

set  off  of  value  of  use  of  property  by  plaintiff  acoinst  aireon lOOB 

when  may  be  maintained 097 

judgment  to  state  amount  of  rent  in  arrear lOOO 

notice  of  intendon  to  re-enter  as  condition  precedent  to  mainteiuuioe  of  aotkm 998 

time  after  default  in  payment  of  rent  in  which  action  may  be  commenced 998 

eiecutioD  BEainat  property  in  hands  of  tenants,  requiaitea 840 

limitation  of  action,  presumption  of  continuBtion  of  relation 41 

partition,  division  where  party  has  estate  for  yean  in  undivided  share 1Q20 

receIvero[debtor'seetate,applii)atiOD  to  compel  tenant  to  pay  over  rent..  (Rules  Civ.  Pr.,  ]7fi) 


"law  "  as  BKnifyinB  both  statute  and  rule,  . 


See  Answer;  lasuea;  PleadinEs;  Reply. 

r,  qiMltlon  of.    See  also  Answer,  Complaint;  Connteretaim;  ObjectiDDS  to  PleadingH;  Pleadings; 

Reply. 

answer  orreply,  service  after  decision  of  motion  addressed  tocomplunt,  counterclaim  or  defence  233 

defense  or  counterclaim,  right  to  r^se  objections  to  in  point  of  law  in  reply 272 

motion  addtenedto  complaint,  effect  of  service  of  answer  pending 2S3 

counterclaim  or  defense,  effect  of  service  of  reply  pending 282 

pleading  over  after  decision  on  motion  in  lower  or  appellate  court  aa  discretionaiy  with  court. . ,  283 

pleadings,  objections  to  in  point  of  law,  how  taken 377 

sufficiency  of  partial  defense  as 263 

Mt.   Bee  also  Landlord  and  Tenant. 

heiiehip,  recital  in  lease  aa  presumptive  evidence 370 

Incompetent  persons,  power  of  committee  to  leaae 1377 

infant  or  incompetent,  effect  of  lease  o(  property 1401 

receiver  of  debtor's  estate,  right  to  make (Rules  Civ.  Pr.,  176) 

supplementary  proceedings,  by  receiver  in 795 

iMhold. 

real  property  within  statute  as  to  sale  and  redempUon  of  real  property  under  execution 708 

action  against  executor  on  refusal  to  pt^ (Deo.  Est.  L.,  f  146} 

r»tw» .   See  also  Creditors' ADtions;Deoedenta' Estates. 
action  by,  converaon  or  injury  to  personal  property  of  testator  after  death  and  before  granting 

of  letters 57 

arrest,  privilege  from 831 

execution  against  property  in  bands  of,  requiaites 646 

limitation  of  actions,  disabilities,  action  for  conversion  or  injuiy  to  peraonal  property  accruing 

after  death  of  testator  and  before  granting  of  letters _ 57 

m,  typewritten  or  printed (Rules  Civ.  Pr.,  10) 

[IgUttm.  S«e  alao  Committee*. 

libel,  when  retort  of  proceedings  does  not  amount  to 337 

records  of,  certified  copy  or  transcript,  admisailHlity  in  evidence 388 
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LogltillUtCT.     See  aleo  Divorce. 

aonulment  of  maniage.  on 

divorce,  nctioo  by  husbaDd 

~  udgment  asaiiigt  huBbaod 

default  whare  issue  raiaed (Rulet  dv.  Pr.,  ! 

ctioD  aoDulins  marrisge  limiriTu  effect  of  I^tunatiaation 

satJoD  wbete  raised  in  actioD  by  huBband  for  divorce ....  (Rules  Civ.  Pr.,  '. 

mey  general  to  vaoate  o*  aimut,  btinsiiig  in  aBme  of  people 

imey  general  to  vacate  or  annul (Pub.  Lands.  L^  |  ] 

idgmant  roll  to  be  filed (Pub.  Lands  L.>  1 13 

udgment (Pub.  Landa  L.,  1 13' 

t  of  judgment  to  be  Sled  with  county  clerk  where  real  property  aituated. 

(Pub.  Lands  L.  1 131 
'  right  by  jury (Pub.  Lands  L.,  1 1 

f.    3ee  also  Depodtions. 

sitions 

>Batoriea  to  be  annexed  thereto 


Steer,  or  employee  as  disqualified  to  act  as  juror  in  action  for  injiur  to  pereoi 


lamages;  Pleadmg. 

I  to  plaintiff 

lovery  lees  than  fifty  dollars 

eral  causes  of  action  for 

>ceediii£B,  report  of,  when  not  libelous ,  . 


I  malice,  when  must  be  shown 

for  proof  of  actual  malice  in  action  baaed  on  matter  published  in  OMUMC 
report  of  official  proceedings 

inunatances,  right  to  prove  where  defendant  attempts  to  justify 

dingB,  report  of,  when  not  libelous 

Ication  of  defamatory  matter,  manner (Rules  Civ.  Pr., 

trial  of  action 

jury (Gen.  Const.  L,  |3' 


See  Jail  Liberties. 


orecloeure;  JudEments;  Yessds. 

enforce,  regulate,  define  or  limit  lien  on  specific  leal  or  personal  property,  ai 

mons,  service  without  state  without  order 

llish,  or  otherwise  aflect  lien  on  real  property  or  chattel  real,  plaoe  of  trial . .  ■ , 
ide  from  lien  on  specific  real  or  personal  property  service  of  summons  by  p 

licatioo 

without  state  without  order  for  publication 

late,  enforce,  define  or  limit  lien  on  specific  real  or  personal  property,  servio 

summons  by  publication 

unty  clerks  of  greater  New  York  for  filing  modification  or  entering  satisfacti 


re.  jurisdiction  of  county  court 

property  bound  by  execution 

al  property,  statement  at  time  of  sale  of  liens  existing 

leesments,  and  water  rates,  payment  from  proceeds  of  aale  in  paitilioa. .  ,  . 

uired  property,  judgment  for  money  as  lien  on 

ration  of  ten  yeare,  how  aoquired  and  duration  of 

judgment  for  money  to  show  name  of  judgment  debtor 

tion  of  period 

-eal,  when  liens  become  operative 

debtor,  oontinuanoe  of  lien 

[,  neoesmty  to  make  lien  operative , 

of  judgment  for  money  amended  to  show  name  of  judgment  debtor 

of  jud^ent  for  money  on  real  property 

where  enforcement  stayed  by  injunction  or  appeal 

docket  to  preserve  lien  of  original  judgment  tor  purposes  of  oonlilbution. . 
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II.  Judgment — Continued. 

execution  against  wages  as  continuing  lien 684 

extension  where  enforcement  stayed  by  injunction  or  appeal 515 

failure  to  designate  name  in  docket  of  person  against  whom  judgment  for  money  rendered .  510 

homestead,  as  attaching  to  surplus  in  exoess  of  one  thousand  doUieirs 676 

Joint  debtor,  as  lien  on  property  of  defendant  not  served 1200 

judgment-roll,  necessity  for  filing  to  make  lien  operative 509 

land  contract,  interest  of  vendee  in 513 

lien  of  judgment  appealed  from,  effect  of  failure  to  correct  docket  on  reversal  or  modifica- 
tion   408 

order  suspending  lien  upon  appeal,  requisite  filing  and  entry 516 

preserving  lien  of  original  judgment  for  purposes  of  contribution,  manner  of 762 

purchase  money  mortgage  as  prior  to  judgment  lien 514 

real  property,  death  of  party  after  veidict,  etc.,  judgment  as 478 

when  liens  become  operative 509 

xeplevin,  final  judgment 1125 

restoration  of  Uen  after  determination  of  appeal 519 

reversal  or  modincation  on  appeal,  effect  of  failure  to  correct  docket 498 

suspension  of  Uen  in  another  county  on  appeal,  manner  of 518 

on  appeal 516 

time  from  which  order  becomes  effective 517 

III.  As  affected  by  partition. 

application  by  lien  or  for  money  paid  into  court ,. 1041 

ascertainment  and  settlement  of  liens  as  delaying  payment  to  other  parties 1043 

cancellation  of  incumbrance  after  payment 1042 

final  judgment  confirming  sale,  effect  on  lien  not  proved  after  notice 1059 

lienor  in  entire  property  as  proper  party  defendant 1021 

lienors  of  undivided  share  as  proper  parties  defendant 1021 

pasrment  into  court  on  sale  free  from  debts  of  decedent 1045 

of  incimibrances  on  imdivided  share,  order 1042 

liens  out  of  proceeds  by  officer  making  sale 1061 

preference  of  costs  and  expenses  of  action  over  lien  on  undivided  share 1035 

reference  to  ascertain,  duties  of  referee 1039 

publication  of  notice  to  prove 1039 

report  of  referee 1039 

reference  to  inquire  into  existence  of  Uen  on  undivided  share 1038 

sale  free  from  lien  of  debts  of  decedent 1044 

satisfaction  of  Uen  on  payment 1042 

IV.  Esaoutions.    See  also  Executions. 

Uen  upon  personal  property 679 

Iiife  estates.    See  also  life  Tenants. 

arbitration  of  claim  to 1448 

death  of  life  tenant,  presumption  from  absence 341 

partition,  division  when  life  estate  exists  in  undivided  share - 1029 

securities  in  which  proceeds  invested ^ 1070 

sale  of  life  estate  of  infant  or  incompetent  with  reversionary  estate  and  invMtment  of  proceeds .  1399 

Idfe  tenant.   See  also  Life  Estates. 

death,  presumption  from  absence 341 

ejectment,  judgment  by  default  or  consent,  right  of  reversioner  or  remainderman  to  maintain 

ejectment  after  determination  of  estate 995 

judgment  against,  right  of  remainderman  or  reversioner  to  move  to  set  aside  for  error  in  fact . . .     524 
partition,  investment  of  proceeds  on  faUure  to  consent  to  receive  gross  sum 1051 

payment  of  gross  sum 1051 

action  by  person  evicted  for  rents  and  profits (Real  Prop.  L.,  §  586) 

commission  to  issue  if  life  tenant  without  state (Real  Prop.  L.,  fi  579) 

oompensation  of  referee (Real  Prop.  L.,  §  574) 

contents  of  petition (Real  Prop.  L.,  fi  571) 

cost  of  proceedings (Real  Prop.  L.,  i  584) 

costs  on  dismissal  of  petition (Real  Prop.  L.,  $  577) 

deemed  dead  if  not  produced  and  existence  iiot  proved (Real  Prop.  L.,  S  578) 

•diignissal  for  faUure  of  petitioner  to  take  out  commission (Real  Prop.  L.,  §  579) 

of  i>etition  on  production  or  proof  of  existence (Real  Prop.  L.,  fi  577) 

habeas  corpus  to  produce  life  tenant (Real  Prop.  L.,  §  575) 

hearing  before  referee (Real  Prop.  L.,  fi  574) 

life  tenant  must  be  produced  before  commissioner (Real  Prop.  L.,  §  582) 

open  oomnussion  may  issue  without  interrogatory (Real  Prop.  L.,  fi  580) 

order  is  presumptive  evidence  only  in  ejectment (Real  Prop.  L.,  i  587) 

to  let  petitioner  into  possession (Real  Prop.  L.,  $  578) 

produce  before  court  or  referee (Real  Prop.  L.,  §  573) 

petitioner  to  give  notice  to  execution  of  commission (Real  Prop.  L.,  §  581) 

powers  of  commissioners (Real  Prop.  L.,  \  582) 

referee (JReaX  Prop.  L.,  \  574) 
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Lifv  tuukDt — Continuvd. 

pioceedioBB  on  retura  of  commiaaioii (Real  Prop-  L.,  1 583) 

to  discover  death,  petition  tor  production  of  tMUUt  for  life (Real  Piop.  L. ,  }  fi70) 

upoD  pieseDtatton  of  petitioQ (Real  Prop,  L.,  {  673) 

report  of  referee (Real  Prop.  L.,  1 67^ 

reatoration  of  property  on  proof  of  existence  of  lite  tenant (R«al  Prop.  L.,  |  685) 

return  ot  conmuasion (Real  Prop.  L..  |  680) 

servioe  ot  notioe  ot  exeoutkm  ot  mnnmiBiion (Real  Prop.  L.,  1681) 

order  to  produce (Real  Prop.  L.,  1574) 

petition  and  notice (R«al  Prop.  L..  t  572) 

taking  of  teatimony  before  commissioner (Real  Prop.  L.,  }  682) 

when  cominisBOQ  to  isBue (Real  Prop.  L.,  )  673) 

Limitation  of  ftCtlOIU.    See  also  particular  titles. 
I.  In  ceneral. 

"action  "  as  including  special  proceedings 

barred  csuee  of  action  w  defense  or  eountercUim 

bills  or  notes  issued  as  money,  applicaUon  of  statute 

defense,  necessity  tpr  specifically  pleading 

or  counterclaim,  barred  cause  of  action  as. . , 

different  Uinitations  specially  prescribed  by  law 

expiration  of  time  to  commence  action  before  statute  takes  effect,  applicability  of  statute . . 
limitations  other  than  for  recovery  of  real  property,  application  to  actions  by  people 

provided  as  eicluirive  generally 

non-reeideot,  action  on  demand  not  involving  real  property  barred  at  domicile 

statute  of  domicile  fixing  shorter  period  than  laws  ot  this  state 

objection  of  action  not  commenced  within  time,  bo^  taken 

pleading  presumption  of  payment  of  judgment  by  lapse  of  time,  manner  ot 

ehorter  limitations  prescribed  by  contract  ot  parties 

special  proceeding  as  included  within  tenn  "action  " 

summons,  service  by  putdicatiOD  after  attempt  to  oommetioe  action 

dower (Real  Prop.   L.,   1*60) 

II.  Petiodoflimitation. 

1.  In  general- 

action  arimng  outside  of  state, 

accruing  originally  in  favor  of  re«ident 

2.  Recovery  of  real  property. 

adverse  possession,  essentials  of  poaseesion  and  occupation  of  land  under  written 

instrument  or  judgment 

Hnder  claim  aS  title  not  written 

essentials  of 

underwritten  instrument  or  judgment 

defense  founded  upon  title  to  real  property 

descent  cast,  affect  on  right  of  person  to  posaossitm 

disabilities  of  infancy.  Insanity  and  imprisonment  on  criminal  charge 

disability,  ^elusion  f  rorn  time  to  comrnenoe  action 

necessity  that  disability  exist  at  time  of  accrual  of  right 

ejectment  by  state  after  annulment  of  patent 

entry,  action  upon 

extentof  property  held  adverady  under  claim  of  title  not  written 

grantee  from  state ^ 

landlord  and  tenant,  presumption  ot  continuance  of  rdalkin 

party  other  than  people,  action  by 

possession  and  occupation  advenely  tmder  written  instrument  or  judgment,  what 

constitutes 

of  one  lot  adversely  as  posscsoion  of  other* 

presumption  of  continuance  ot  relation  of  landlord  and  teiiBnt 

possession  from  legal  title 

tents  and  proBta,  recovery  in  action  by  state 

state,  action  by 

twenty  yean,  seisin  within 

8.  Other  actions- 
in  general. 

annulment  of  marriage,  action  by  next  ftieud  ot  Idiot  or  lunatic 

on  ground  of  idiocy 

of  lunacy 

tbat  former  husband  or  wife  is  living 

judgment  ot  court  of  record  for  sum  of  money 

twenty  yean. 

judgment  of  court  not  of  record  docketed  in  county  derks'  office 

rendered  by  court  ot  record  anywhere,  aotioD  on 

mortgage,  action  to  redeem 

sealed  in 
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UmlteUom  of  ftctloni — Contlitaod. 
V.  Period  of  limitstioiu — CoDdnued. 
3.  Other  action* — Contiaued. 
ten  y«aie. 

actioni  not  BpecificAUy  limited 53 

■tmte  to  recover  pubUo  Iimds 1226 

■upplemeotaiy  prooeedings 779 

contrMt,  ifaDplc 48 

(rwid >.  48 

injury  to  proper^ 48 

judBment  of  court  not  of  record  not  docketed  b  oounty  cleik't  office,  Action  on .  46 

perBonal  injuiy  not  caused  by  negligence. 48 

nplevin 48 

statutory  liability,  except  penal^  of  forfeiture 48 

Till,  action  to  otabliah 48 

five  yetm. 

annulmeat  of  mairiace  for  incapacity  to  enter  into  nurriaoe  atate 1141 

divorce 1153 

thtee  years. 

coDEtable  non-payTnent  of  money  collected  upon  execution 4S 

coroner,  for  aoD-payment  of  money  collected  upon  ^acutioii 49 

damages  for  taking,  detaining  or  tnjurins  personal  property,  action  against  eieo- 

utor,  sdmiDistnktor,  or  receiver,  or  againat  trustee  of  insolvent  debtor 49 

director  or  stockholder  of  moneyed  corporatioo,  common  law  or  statutory  lia- 

Klity 49 

neghgence  resulting  in  penoual  injuiy 49 

officers,  non-payment  of  money  colleoted  upon  execution 49 

penalty  or  forfeiture  against  director  or  stockholder  of  moneyed  corporation  or 

banking  association 40 

to  persons  aggrieved  or  to  person  aggrieved  and  people  of  stat« 49 

personal  injuiy  from  negligence 49 

replevin  against  an  executor,  administrator,  or  receiver  or  against  trustee  of  in- 

•olvent  debtor 49 

shcrifl  for  non-payment  of  money  collected  on  execution 49 

two  years. 

action  by  people  on  faOure  of  common  informer  to  prosecute  within  one  year, .  52 

asMult 50 

battery 50 

criminal  conversation 50 

talae  imprisonment 50 

forfeiture  or  penalty  to  people 50 

libd 50 


coroner,  liability  for  official  act  or  omiwion 

escqw  of  civil  prisoner 

penalty  or  forfeiture  to  common  informer 

aheriS,  liability  for  official  act  or  ombsbn 

four  months. 

certiorari  to  review  detennination 

three  months. 

rei^evin,  action  by  claimant  against  dieriS  after  delivery  to  plaintiff . 
in.  Estcosion  of  time. 

disability,  length,  of  extension  after  (BsabUhy  ceases 

new  actions  after  terminatioti  by  reversal  or  otherwise  than  by  judgment  oi 

voluntary  discontinuance  of  f  aflure  to  prosecute 

reversal   of   judgment    against    principal    as    extending   time 

action  against  agent  or  deputy 

settlog  aside  judgment  for  error  in  fact,  disability  of  debtor  as  extending  time . 
IT.  OisaUlities. 

accrual  of  action  or  right  of  entry,  neceesty  that  disability  exists  at  time  of.  . 


limited  by  reason  of  disabilities,  length  of  ■  ■ 

imprisonment  on  criminal  charge 

inlaooy 


i 
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Umitatioxui  of  actions — Ck>ntinaed. 

rV.  DisabilitieB — Continued. 

next  of  kin,  legatees  or  creditors,  action  for  conversion  or  injury  to  personal  property 

accruing  after  death  of  intestate  or  testator  and  before  granting  of  letters 57 

several  disabilities,  time  limitation  attaches 29 

time  of  accrual  of  action  or  right  of  entry,  necessity  that  disability  exist  at 28 

V.  Suspension. 

abatement  of  action,  effect  on  defense  or  counterclaim 26 

absence  of  defendant  from  state  at  time  action  accrues 19 

or  concealment  of  defendant,  effect  of  designation  of  person  on  whom  summons  may 

be  served 19 

action  against  executor  or  administrator,  recovery  of  property  from  decedent's  estate, 

periods  occupied  by  action 22 

a^en  enemy,  period  of  disability  to  sue 27 

arbitration,  time  between  making  agreement  and  revocation 25 

between  submission  and  expiration  of  stay 25 

taken  up  by  futile 25 

counterclaim,  effect  of  dismissal,  discontinuance  or  abatement  of  action  on 26 

death  of  creditor 20 

debtor  within  state  after  accrual  of  action 21 

letters  not  issued  at  least  six  months  before  expiration  of  time 21 

within  sixty  day?  after  attempt  made  to  commence  action 21 

debtor  without  state 12 

defense,  effect  of  dismissal,  discontinuance  or  abatement  of  action 26 

designation  of  person  on  whom  summons  may  be  served,  effect  of  absence  or  concealment 

of  defendant 19 

disability  to  sue,  during  period  of 27 

discontinuance  of  action,  effect  on  defense  or  counterclaim 26 

dismissal  of  complaint,  effect  on  defense  or  counterclfum 66 

disqualified  county  judge,  when  time  begins  to  run (Rules  Civ.  Pr.,  5) 

false  name,  residing  within  state  under 19 

leaving  state  after  cause  of  action  accrues,  defendant 19 

period  of  prosecution  where  judgment  reversed  on  appeal  without  new  trial 23 

suspension  where  debtor  dies  without  state 12 

prosecution  of  action  during  period  of, 23 

reference,  time  between  making  agreement  and  revocation 25 

submission  and  expiration  of  stay  of  remedy 25 

residing  within  state  under  false  name 19 

specific  period,  eighteen  months,  death  of  debtor  within  state  after  accrual  of  action. ...  21 

one  year,  death  of  debtor  within  state,  letters  not  issued  six  months  before  expiration 

of  period 21 

creditor  after  accrual  of  action 20 

one  year,  new  action  after  termination  by  reversal  without  new  trial  or  otherwise  than 

by  judgment  on  merit  or  voluntary  discontinuance  or  faOure  to  prosecute 23 

stay  of  commencement  of  action,  period  of 24 

yi.  Accrual  of  actions.  , 

account,  action  on 56 

common  law  or  statutory  liability  of  director  or  stockholder  of  moneyed  corporation  or 

bank 49 

covenant  against  incumbrances 47 

of  seisin 47 

fraud,  action  for 48 

judgment  of  court  not  of  record  not  docketed  in  county  clerk's  office,  action  on 48 

penalty  or  forfeiture,  director  or  stockholder  of  moneyed  corporation  or  bank 49 

principal  for  misconduct  of  deputy  or  agent  resulting  in  damage  to  third  person 14 

undertaking  on  appeal  to  supreme  court  or  appellate  division  and  from  determination  in 

special  proceedings 161 

will,  action  to  establish  lost,  concealed  or  destroyed  will 48 

YII.  Commencement  of  action. 

attempt  to  conmience  action  as  equivalent  to 17 

in  court  not  of  record 18 

requisites 17,  18 

time  within  which  first  publication  must  be  made  after  deli  veiy  of  summons  to  officer.  17 

delivery  of  sunmions  to  sheriff  as  equivalent  to  commencement 17 

extension  of  tame  to  commence 99 

service  of  summons  on  any  defendant 16 

time  nithin  which  substituted  service  must  be  made  after  delivery  of  summons  to  officer . .  17 

summons  must  be  served  after  deliveiy  to  officer 17 

Till.  Computation  of  period. 

abeence  from  state  at  time  action  accrues,  time  of  commencement  of  running  of  statute.  It 

commencement V 

demand  essential  to  maintenance  of  action,  where 1' 

end  of  period 1 

executor  or  administrator,  action  accruing  to  after  death  of  testator  or  intestate  and  be- 
fore granting  of  letters 5 
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omputatioD  of  period— Ointiaued. 

dudary  where  demand  eMential  in  action  acund 

M>de  of  oomputins 

enousl  property,  injury  to,  between  death  of  teataior  oi  intestate  and  iMuanoe  of  lettera, 

action  by  eieeutoi  or  adminiatrator 

rindpal  for  misconduct  of  deputy  or 
eplcvin  by  executor  or  administratoi 

testate  and  iMuanoe  of  letten 

oknowledgment  of  indebtadnesa  of  some  part  of  judgment 

roquiritee  of 

cknowledtnient  or  promiae  in  writing 

voidance  of  apparent  partial  payment  of  judgment  t^  letum  of  exeeution  partly  MriiiAed. 

«rtial  payment 

lament  of  interest 

judgment  in  part 

sal  property,  action  by  itat*  to  reoover,  reeeipt  of  lenU  and  profits 

ent  and  profits  from  real  property,  reoeipt  of 

Miui«it«  of  aokDOwledgment  or  new  promise 

Bill.    See  Notice  of  Pendency. 

nitwawt 

nd  notes,  action  on 

lent  by  default,  proof  before  derk  of  loss  and  of 


and  umng  copy  of  lost  or  withheld  papers  and  pleading (Rulee  Civ.  Pr.,  14) 

by  applioant  for  admission  to  bar. (Rules  Civ.  Fr.,  1) 

I.     See  also  Incompetent  Persons;  Sale  of  Real  Property. 

general. 

rbitration,  as  party  to 144a 

rrest,  discharge  from  as  discretionary 830 

ond  to  protect  interest  in  actions  or  proceedings 164 

action  on 164 

ispositioii  of  real  property (Rules  Civ.  Pr.,  296-300) 

videttee  as  to  personal  tranaactionei  etc.,  admissibility  of 347 

Qchoate  dower  right,  application  for  release 1392 

Ikcompetent  person  as  induding  lunatics lS6ft 

irisdietion  of  county  court  over  person  and  property 67 

over  custody  of  person  and  care  of  prt^rar^ 1366 

rnitation  of  actions  against  certiorari  to  review  determination,  appUoation  for  order 1289 

ath  of  oomioissioDer  in  lunacy  proceedings 13& 

«nonal  transactions  with  lunatics,  admissibility  of  evidence,  by  party  or  person  inter- 
ested or  assignor  of  party  as  to 347 

reaervationof  property  and  jjayment  of  dabta  and  maintenance 13S7 

uhiect  of  inquiry  on  application  for  appointment  of  committee 1871 

upervening  insanity  as  affecting  testimony  and  proceedings,  testimony  at  former  trial  of 

party  Or  witness  since  insane 348 

.  In  general. 

compelling  conveyance,  when  action  maiatwnable 13S6,  I3S0, 1387 

judBmentdireetingooromittee  to  convey,  power  of  court  to  render 13S7 

limitation  of  actions  against  setting  aside  judgment  against,  extension  of  time  to  make 

to  recover  iW  property,  ezcludoD  of  period  of  disability  existing  at  time  action 

accrued  from  time  limited 43 

partition,  consent  by  committee  of  lunatic  who  is  tenant  for  life  or  ye*ra  to  aeoept 

gross  sum 1052 

specific  petfonnance  of  contract  executed  by  ancestors 1364 

prior  to  incompetency 13S4 

.  Annulment  of  marriage. 

dismissal  of  complaint  in  action  by  next  friend 1145 

legitimacy  of  issue 1 135 

next  friend,  right  to  maintain  action 1138 

Older  allowing  next  friend  to  sue,  motion  to  vacate 1144 

time  within  which  next  friend  may  maintain  action 1138 

pearanoe  and  service. 

uardians  ad  litem,  appointment  by  supreme  court  without  application 207 

pedal  guardians,  appointment  by  supreme  court  without  application 207 
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III.  Appearance  and  service — Continued. 

SUmmonB.  personal  service,  bonr  made 

compensation  of  penon  desigiuited  to  receive (Rules  Civ.  Pr,,  44] 

duty  of  person  designated  to  receive (Rulee  Civ.  Pr.,  W. 

service  by  publication  where  complete  personal  servioe  cannot  be  made 

where  committee  adverse  or  unfit 

IV.  Special  guardian  ad  litem  of  defendant, 

appointment  vheis  committee  has  adverse  interests  or  not  fit  to  protect  defendant 

effectsofappointmentonrigbtfi  and  duties  of  committee 

powers  and  liabilities : 

V.  CommiMJonera  in  lunacy  proceedings- 
appointment  of  successor 

removal  by  court 

VI.  Sale  of  real  property.    See  also  Sale  of  Real  Property. 

disposition  of  proceeds  lenerally  and  aeeounling 

on  death 

■ftect  of  deed,  mortgage,  release,  or  lease 

eiecutionof  deeds,  mortgage,  etc.,  on  final  order  to  sdl  real  property 

final  order  oa  applioation  to  sell 

Tree  from  prior  rights  or  estate 

payment  of  debts  without  preference 

proceeds  of  Bale  of  real  property  or  intareet  ae  real  property 

reference  to  inquire  into  application 

report  and  confirmation  of  agreement  and  of  convej'anoe  on  final  order  to  sell  ret 

property 

reveruonary  estate  to  be  included  io  sale  of  lunatic's  prior  right,  when 

security  on  application  to  sell  real  property 

will  or  conveyance  prohibiting  sale  of  real  property,  effect 


M&U.    See  also  Post  Office:  Service  of  Process  and  Pwers. 

depooiting  in  branch  postroffice  papers  to  be  served 

notice  of  entry  of  judgment  on  appeal,  service  by 

trial,  time  within  which  to  be  served 

returning  deposition  taken  without  state  by (Rules  Civ.  Pr.,  130 

service  of  papers  by 

time  added  where  papers  served  by  mail 

HalntMUUlM. 

incompetent  persons 

judgment  for  maintenance,  right  to  render  without  rendering  Judgment  of  separation 

BIftint«nuiC«  and  Champ«r^.    See  Champer^. 

Mallcioua  proBBCution. 

costs  of  course  to  plaintiff 

where  recovery  less  than  fifty  dollan 


IS  personal  injury (Gen.  Const.  L.,  |87-« 


alternative  or  peremptory 

amendment  to  petition  or  return 

appellate  division,  when  order  granted  at. .  . 

copy  of  order  or  return,  necessity  for  service  on  attorney  for  advwse  party . . 

court  in  which  order  granted 

general  rules  relating  to  pleadings  applicable 

order  as  substitute  for  writ  of  mandamus 

orders  classified 

pleadings  in  mandamus  proceedings 

preference  where  issued  from  appellate  division  to  sped*!  term  or  judge . .  . . 

striking  out  petition  or  return  as  sham 

verification  of  return,  necessity  tor 

writ  of  mandamus  abolished 

reference  to  BB  refering  to  mandamoa  order 


■f 
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Mandamus — Continaed. 

II.  Alternative. 

appeal  from  alternative  order,  manner  of 1337 

final  order  as  from  judgment 1337 

appellate  division,  when  order  granted  at 1318 

board  or  party  other  than  corporation,  mode  of  service  of  order 1321 

command  of  order 1316 

contempt  for  failure  to  make  return 1324 

corporations,  mode  of  service  of  order 1321 

service  of  order 1321 

costs  on  final  order  discretionary 1336 

court  at  which  order  granted • 1317 

courts  or  judges,  manner  of  service  of  order 1321 

damages,  recoveiy  by  i>etitioner  on  making  final  order  for  peremptory 1338 

extension  of  time  to  make  return  where  order  granted  by  appellate  division 1339 

final  order  after  trial  of  issue  of  fact,  by  what  court  made 1334 

issue  of  facts,  trial  of ^ 1333 

when  arises 1331 

issue  of  law  on  mandamus  order  granted  by  appellate  division,  trial 1335 

joinder  of  grievances  in  petitions 1316 

'  notice  of  application,  necessity  for 1315 

on  whom  served 1315 

objections  in  part  and  return  to  part  of  petition  or  order 1322 

to  petition 1316 

and  order  in  points  of  law 1322 

order,  entiy 1320 

final  order  as  judgment 1332 

entry  and  docketing  and  enforcement 1332 

filing  enrollment  before  docketing 1332 

judgment  roll  what  constitutes 1332 

to  include  peremptory  mandamus  where  in  favor  of  petitioner 1332 

fine,  including  in  peremptory  mandamus  against  public  officer,  etc.,  where  neglect  of 

duty  was  wilful 1340 

service,  setting  aside,  where  made 1330 

setting  aside,  where  motion  made 1330 

vacating  or  setting  aside,  right  to  for  matter  involving  merits 1330 

peremptory,  granting  alternative  order  before 1319 

petition,  application  of  provisions  of  statute  or  rule  respecting  complaint 1316 

contents 1316 

making  application  on  verified 1315 

place  of  trial  of  issue  of  fact 1334 

points  of  law,  objections  to  petitions  in 1322 

proceedings  after  issue  of  fact  joined 1332 

proof  other  than  verified  petition,  right  to  show  on  application  for  order 1315 

recovery  of  damages  by  petitioner 1338 

return,  defences,  stating  separately  and  numbering 1326 

failure  to  make  return,  punishment 1324 

filing 1326 

form  and  contents 1326 

further  return,  right  to  compel 1325 

making  and  fiUng,  mode 1325 

notice  of  filing  return,  service 1328 

objections 1322 

in  point  of  law,  service 1328 

to  papers  in  point  of  law,  return  not  necessary 1324 

to  petition  in  point  of  law,  service 1328 

to  return  as  insufficient  in  law 1327 

proceedings  after  issue  of  fact  joined 1332 

punishment  for  failure  to  make 1324 

to  alternative  mandamus  order  and  petition,  time  and  place  to  make 1323 

to  petition  and  order  as  to  matters  not  affected  by  objections 1322 

to  petition  where  first  mandamus  order  served 1324 

service  of  notice  of  filing  return  and  objections  in  point  of  law 1328 

statutory  rule  relating  to  answer,  applicability 1326 

striking  out  return  as  sham 1329 

time  for  making  and  filing 1325 

to  serve  objections  to  return  in  point  of  law 1328 

verification 1326 

necessity  for 1329 

service  of  order,  manner  of  service 1321 

special  term,  by  what  court  order  granted  against  judge  holding  or  to  hold 1318 

granting  order  at 1317 

stay  of  execution  i>ending  appeal 1337 

proceedings  where  order  granted  by  appellate  division 1339 

trial  of  iasue  of  fact,  court  to  which  report  decision  or  verdict  returned 1334 


.>^ 
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Mraative  order  granted  by  appellate  division 

traDtinc  before  peremptory 

:  order  not  issued,  maimer  of 

order  Eranted  at 

lake  return 

order  granted  or  denied  without  alt«iiuitivg  ordfT . . 


ler  on  alternative  onler  in  favor  of  petitioner 

i,  where  motion  made 

ribiug  Bhorter  time 

o  and  otiier  proof  to  accompany  notice 

a  to  accompany  notioe  or  order  to  show  oauae 

la  order  in  first  inetimce  where  applicant'*  right  depends  u| 
etum  a«  contempt 


I  a«  insufficient  id  law . . 


ication,  manner  and  time 

nirtorderagainit  judge  holding  or  to  hold  Eranted. , 

It  asainst  judge  holding  or  to  hold  granted 

ig  ^peol 

3  of  applioation 

nd  by  whom  prescribed 


led  under,  trial 

e  and  enforce  obedience  in  another  county .  . 

n  receiving  mandate,  generally 


xecute  mandate  in  special  proceedings . . 
DTpontion  io  action  in  county  oourta. . . 
in  action  in  county  courts 


t  retum,  efTect  on  Judgment  after  vradict,  report  ot  deeiBkai. . 
mail 

'  of  officer  lor  willfully  aegleeting  to  execute 

(deu.  CoDrt.  L.,  1 2 


d  for  twenty  years,  presumptive  evidence  of  oonteDt*.  ■ 
omise  to  Marty;  Divorce;  Separation;  Trial. 
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I.  In  general — Continued. 

proof  of,  original  entiy  or  certified  copy  as 372 

or  certified  copy  of  certificate  as 372  "'^l 

II.  Action  to  annul.  ^^^ 

1.  In  general. 

summons,  service  by  publication 233 

affidavit  of  service (Rules  Civ.  Pr.,  53) 

Aamination  in  court  of  person  making  service 63 

notice  to  be  served  where  complaint  not  personally  served .  (Rules  Civ.  Pr.,  47) 

void  marriage,  action  to  declare  nullity 1132 

voidable  marriage 1132 

2.  Who  may  bring. 

age  of  consent,  right  of  party  who  was  of  age  to  maintain 1183 

who  may  maintain  action  where  party  is  imder 1133 

duress,  force,  or  fraud 1139 

former  husband  or  wife  living  and  marriage  in  force,  action  to  annul  subsequent 

marriage,  by  whom  and  when 1134 

guardian  of  person  whose  consent  obtained  by  force,  fraud  or  duress 1139 

husband  or  wife  living,  annulment  of  subsequent  marriage  of  other  party 1134 

idiocy,  right  of  next  friend  to  maintain  action 1138 

lunacy,  right  of  next  friend  to  maint4fcin  action 1138 

lunatic  after  restoration  to  sound  mind 1137 

next  friend,  order  allowing  to  maintain  action (Rules  Civ.  Pr.,  276) 

parents  of  i>erson  where  consent  obtained  by  force,  duress  or  fraud 1139 

physical  incapacity  to  enter  into  marriage  state 1141 

vacating  order  allowing  next  friend  to  maintain,  where  made 1144 

3.  Groxmds. 

duress,  force  or  fraud 1139 

idiocy,  who  may  bring  and  time 1136 

lunacy,  who  may  bring  and  time 1137 

physical  incapacity  to  enter  into  marriage  stat« 1141 

4.  Defenses. 

co-habitation  after  arriving  at  age  of  consent 1133 

after  knowledge  of  facts  where  annullment  sought  for  fraud 1139 

voluntarily  where  annulment  sought  on  ground  of  force  or  duress 1139 

curability  of  physical  incapacity 1141' 

lunacy,  co-habitation  after  restoration  to  sound  mind 1137 

5.  Limitation  of  action. 

former  spouse  is  living 1134 

idiocy 1136 

incapacity ' • 1141 

lunacy 1137 

time  within  which  next  friend  of  idiot  or  lunatic  may  maintain  action 1138 

6.  Trial. 

decision  of  court,  filing 1175 

declaration  or  confession  of  party  as  sufficient  proof 1143 

default,  filing  evidence  with  judgment-roll (Rules  Civ.  Pr.,  282) 

in  appearance  or  pleading,  necessity  for  proof  of  facts 1143 

judgment  not  permitted (Rules  Civ.  Pr^,  66) 

jud^nent  of  course  not  permitted (Rules  Civ.  Pr.,  283) 

proof  of  facts  in  open  court (Rules  Civ.  Pr.,  282) 

proof  required  as  to  cohabitation (Rules  Civ.  Pr.,  275) 

dismissal  of  complaint  in  action  by  next  friend 1145 

examination  in  court  of  person  making  service (Rules  Civ.  Pr.,  53) 

hearings  to  be  private (Roles  Civ.  Pr.,  278) 

information  as  to  details  of  action,  when  denied (Rules  Civ.  Pr.,  278) 

jury  trial  of  all  issues  of  fact,  when  court  must  order 1142 

one  or  more  issues  of  fact,  direction  by  court  on  its  own  motion 1142 

proof  of  facts  in  every  case,  necessity  for 1 143 

required  as  to  cohabitation  on  applioatioh  for  judgment  by  default 

(Rules  Civ.  Pr..  275) 

questions  to  be  tried  by  jury,  preparation  and  settlement 1 142 

7.  Reference. 

default,  reference  not  permitted (Rules  CHv.  Pr.,  282) 

duty  of  referee  to  report  testimony  and  other  proceedings 1174 

new  trial,  duty  of  court  to  appoint  new  referee 465 

of  aotion  as  discretionary  with  court 465 

proof  by  affidavit  of  service  of  summons  and  complaint  before  order  made. 

(Rules  Civ.  Pr.,  281) 

referee,  duty  of  court  to  appoint 465 

to  be  selected  by  court (Rules  Civ.  Pr.,  281) 

refusal  of  referee  to  serve,  duty  of  court  to  appoint  new 465 

report  of  referee,  filing 1175 


INDEX  TO  CIVIL  PRACTICE  ACT—Rbfbbknobs  are  -to  Sbohonb 
Ifarriage — Contixmed. 

II.  Action  to  annul — Continued. 

8.  Judgment. 

condudvenefiB 1146 

where  rendered  after  death  of  either  party 1146 

default,  service  of  copy  of  complaint  with  summons  as  condition  to  judgment 1167 

stating  nature  of  action  in  summons  as  condition  to  judgment 1167 

final  judgment,  interlocutory  judgment  becoming 1176 

when  to  be  entered ^ 1176 

interlocutory  judgment,  awarding  costs 1717 

as  final  judgment 1176 

provision  for  final  judgment 1176 

docketing  where  costs  awarded 1175 

when  to  be  entered 1176 

of  course  upon  referee's  report,  right  to  take 1174 

rendition  by  court 1174 

9.  Issue  of  marriage. 

custody  and  maintenanoe  of  children 1140 

legitimacy  of  children,  judgment  limiting  efifeot  of  legitimatisation 1135 

where  marriage  annulled 1135 

Married  women.  See  also  Women  and  particular  titles. 

actions  by  and  against,  husband  as  necessary  or  proper  party 200 

homestead,  exemption  of 678 

suspension  of  occupation  as  affecting 675 

Marshal. 

habeas  corpus  to  inquire  into  detention,  fees  and  undertakings  to  complete  service 1243 

Master  and  servant. 

employee  as  disqualified  to  act  as  juror  in  action  by  or  against 452 

liability  insurance  company,  employee  as  disqualified  to  act  as  juror  in  any  action  for  injury  to 

person  or  property 452 

wages  of  employee,  enforcement  of  judgment  against 684 

Matrimonial  actions.   See  Divorce;  Marriage;  Separation. 

ifayor. 

oaths  and  affidavits,  power  to  take 357 

Merfirer. 

dva  and  criminal  prosecutions . . ." 9 

Mileage.    See  also  Fees;  Sheriffs;  Subpoena;  Witnesses. 

deposition  to  be  used  without  State,  mileage  of  witness 1540 

on  execution 1558 

witnesses  mileage 1539 


action  by  attorney  general  against  usurper  of  military  office 1208 

forfeiture  of  militaiy  office,  action  by  attorney  genenl  for 1210 

testimony  of  witness  or  party  at  former  trial  since  departed  from  state  by  reason  of  military 

service,  admissibility  of 348 

Militia.    See  also  Quo  Warranto. 

pay,  pensions,  reward,  arms,  etc.,  as  exempt  from  execution 667 

Ministers.    See  Clergymen. 

BCinute  Book. 

duty  of  clerk  to  keep ' .(Rules  Civ.  Pr.,  7) 

Misappropriation  of  public  property. 

costs  of  course  to  plaintiff  in  actions  founded  on 1470 

BCisdemeanor.    See  also  particular  titles. 

concealing  prisoner  to  avoid  writ  of  certiorari  or  habeas  corpus 1270 

illegally  recommitting  discharged  prisoner  on  habeas  corpus  or  certiorari  prooeedinis 1269 

Misjoinder.   See  Parties. 

Misnomer. 

habeas  corpus  and  certiorari  to  inquire  into  detention,  mianomer  not  ground  for  disobedienoe . .    1240 
joint  stock  association  as  party  not  available (General  Assn.  L.,  1 11) 


INDEX  TO  CIVIL  PRACTICE  ACT~Rbfebbkces  are  to  Skctionb 

Hifltakas.    See  also  Apaendments;  Defects;  Irregularities;  Omissions. 

action  or  special  proceedings  commenced  in  wrong  courtt  removal  to  proper  court 110 

application  of  civil  practice  act  to  pending  proceedings 1569 

certiorari  or  habeas  corpus  to  inquire  into  cause  of  detention,  defects  in  form  not  fatal 1240 

correction 105 

disregarding  nonr-prejudicial 105 

judgment  entered  through  mistake*  relief  from 108 

name  of  juror,  effect  on  judgment  after  verdict 109 

pleading,  process,  appearances,  effect  on  judgment  after  verdict^  report  or  decision 109 

relief  from  judgm^t  by  default  entered  through  mistake 108 

remedy  demanded,  amendment'ofinoeeedings  to  grant  appropriate  relief Ill 

Mitif  ation  of  damages.    See  Damages  and  particular  titles. 

Monaj.   See  also  Executions ;  Payment  into  and  out  of  Court. 

bills  and  notes  issued  as  money,  application  of  statute  of  limitation 58 

execution,  levying  on 086 

levy  of  execution  on  bank  bills 687 

limitation  of  action,  application  of  statute  to  bills  and  notes  issued  as  money 58 

pasrment  into  court,  effect  of 133 

out  of  court V .  136 

sale  where  levied  on  under  execution 686 

Mortality. 

American  Experience  Table (following  Rules  Civ.  Pr.,  300) 

of (Rules  Civ.  Pr.,  30) 


MortgagM.    See  also  Foreclosure ;  Real  Property. 

alimony  and  support,  mortgage  of  defendant's  real  property  to  pay 1711 

discharge  or  cancellation  on  redemption  by  mortgagee  of  real  property  sold  on  execution 741 

ejectment  of  mortgagor  for  non-payment  of  rent,  right  of  mortgagee  of  lease  to  pay  rent  in 

arrear 1001 

right  to  recover  mortgaged  premises  by T 991 

equity  of  redemption,  right  to  sell  on  execution  for  mortgage  debt 710 

execution  for  mortgaged  debt,  endorsement  of  direction  not  to  satisfy  out  of  mortgaged  prop- 
erty   711 

fees  for  entering  minutes  that  mortgage  has  been  foreclosed 1554 

of  county  clerks  of  greater  New  York  for  ^^ffi'ring  and  indexing  notice  of  foreclosure 1557 

foreclosure,  redemption  or  satisfaction  of  mortgage  on  real  property  jurisdiction  of  county 

court • 67 

heirship,  recital  in  mortgage  as  presumptive  evidence 379 

homestead  mortgage  by  husband  and  wife 678 

incompetent  person;  validity  of  mortgage  executed  prior  to  proceedings  for  appointment  of 

committee , 1361 

infant  or  incompetent,  effect  of  mortgage  of  property 1401 

lien  of  purchase  money  mortgage  as  prior  to  that  of  judgment 514 

mortgage  debt,  leave  to  begin  action  after  judgment  in  forclosure 1078 

pending  foreclosure 1078 

partition,  mortgage  to  secure  credit  for  purchase  money 1056 

payment  of  instalment  due,  dismissal  without  costs 1081 

purchase  money  mortgage  as  prior  to  judgment  lien 514 

redemption  of  land,  limitation  of  actions  for 46 

real  property  sold  on  execution,  right  of  mortgagee  to  redeem 743 

MotioxiS.    See  also  Orders  and  particular  titles. 
I.  In  general. 

alternative  or  general  relief,  application  for 117 

answer,  to  strike  out  in  action  on  contract  or  judgment  and  to  enter  summaiy  judgment 

(Rules  Civ.  Pr.,  113) 

answering  affidavit,  effect  of  failure  to  serve (Rules  Civ.  Pr.,  64) 

when  may  be  demanded  in  notice  of  motion (Rules  Civ.'Pr.,  64) 

when  must  be  served (Rides  Civ.  Pr.,  64) 

answering  affidavits  and  papers,  time  to  serve  on  eight  day  motion 117 

appearance,  notice  of  motion  raising  objection  to  complaint  in  point  of  law,  as 237 

appellate  division,  hearing  of  motion  for  judgment  on  verdict  subject  to  opinion  of  court . .      495 

compulsoijr  reference  to  determine  and  report  upon  question  of  fact  arising  on 467 

conditional  granting  of  motion  made  to  judge,  subsequent  application,  before  whom  made.     118 
contempt,  renewal  before  another  judge  out  of  court  of  denied  or  conditionally  granted 

motion 118 

contested  motion,  where  heard (Rules  Civ.  Pr.,  63) 

default,  denial  of  motion  on  default  of  moving  party (Rules  Ctv.  Pr.,  66) 

definition 113 

denial  of  motion  made  to  judge,  renewal,  before  whom  made 118 

tn 
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I.  In  general — Continued. 

depodtionB,  motion  for  order  to  take  testimony  during  trial  or  after  judgment 293 

to  be  uaed  on 307 

vacating  or  modifying  notice  to  take  testimony  by 201 

^  ex  parte  motions,  affidavit  as  to  prior  application (Rules  Oiv.  Pr.,  61) 

^  vacating  order  for  failure  to  furnish  affidavit  as  to  previous  application. 

*  (Rules  Civ.  Pr.,  61) 

first  judicial  district,  term  ^t  which  motions  must  be  noticed  to  be  heard. 
^  (Rules  Civ.  Pr.,  63) 

^  terms  at  which  orders  to  show  cause  must  be  returnable (Rules  Civ.  Pr.,  68) 

habeas  corpus  and  certiorari  to  inquire  into  detention 1268 

judgment  on  pleadings  after  issue  joined (Rules  Civ.  Pr*,  112) 

mistake,  omission,  etc.,  requisite  of  notice  or  order  to  show  cause  based  on. 

(Rules  Civ.  Pr.,  62) 

motion  addressed  to  pleading,  extension  of  time  to  notice (Rules  Civ.  Pr.,  105) 

time  to  notice (Rules  Civ.  Pr.,  105) 

motion  on  notice  in  first  district  prohibited  in  action  triable  elsewhere. 

(Rules  Civ.  Pr.,  63) 

new  trial,  judgment  where  motion  to  appellate  division  in  first  instance  denied 499 

notice  application  for  authority  to  commence  action  or  p^roceeding 114 

'  order  to  show  cause  to  bring  on  motion  in  shorter  time (Rules  C^v.  Pr.,  60) 

papers,  filing  on  entry  of  order (Rules  Civ.  Pr.,  71) 

notice  requiring  opposite  party  to  produce (Rules  Civ.  Pr.,  65) 

where  order  to  be  entered  in  county  other  than  that  in  which  motion  made,  delivery 

by  clerk  and  filing (Rules  Civ.  Pr.,  73) 

who  must  ftimish  on  hearing (Rules  Civ.  Pr.,  65) 

pleadings  deemed  before  court (Rules  Civ.  Pr.,  65) 

preferences  in  hearing  in  action  by  people  to  recover  public  funds  or  damages  for  ob- 
taining, converting,  etc 139 

proof  required  by  moving  party  on  default  of  opposing  party (Rules  Civ.  Pr.,  66) 

renewal  before  another  judge  out  of  court  of  denied  or  conditionally  granted  motion, 

vacating  order  granted  thereon 118 

of  motion,  to  whom  ma^e 118 

right  of  moving  party  to  order  where  motion  not  opposed  or  papers  not  furnished  as 

demanded (Rules  Civ.  Pr.,  66) 

special  verdict,  who  may  make  motion  for  judgment  on 495 

subsequent  motion  after  conditional  granting  of  motion  made  to  judge  of  court  or  county 

judge,  to  whom  made 118 

after  denial  of  motion  made  to  judge  of  court  or  county  judge,  to  whom  made 118 

time  for  service  of  notice  of  motion /Rules  Civ.  Pr.,  60) 

within  which  answering  affidavit  must  be  served (Rules  C^v.  Pr.,  64) 

transfer  of  motion (Rules  Civ.  Pr.,  67) 

verdict  subject  to  opinion  of  court,  where  motion  for  judgment  heard 495 

who  may  make  motion  for  judgment  on 495 

where   made •. (Rules  Civ.  Pr.,  63) 

in  action  triable  in  first  or  eighth  judicial  district (Rules  Civ.  Pr.,  63) 

II.  To  whom  made. 

after  appearance  by  defendant 115 

defendant  defaults  in  appearing,  where 115 

extension  of  time  to  plead,  additional : .  115 

first  judicial  district,  in 116 

in  general 115 

new  trial  on  merits,  in  New  York  City 116 

New  York  City,  in 119 

III.  Cross  motion. 

affidavits  in  support,  necessity  for 117 

alternative  or  general  relief  on 117 

moving  papers,  necessity  for  service 117 

notice,  time  of  serving 117 

responsive,  necessity  that  rdief  asked  be 117 

IV.  Objections  to  pleadings  in  point  of  law. 

answer,  service  after  decision  of  motion  addressed  to  complaint 283 

effect  of  service  of  answer  on  motion  addressed  to  complaint 282 

reply  on  motion  addressed  to  counterclaim  or  defence 282 

interlocutory  judgment,  when  may  direct  final  judgment 441 

right  to  take  by  motion p 277 

reply,  service  after  decision  of  motion  addressed  to  counterclaim  or  defence 289 

triable  as  contested  motions 284 

V.  Costs. 

abide  event 152C 

awarding  absolutely  or  to  abide  event  on  certain  motion 148( 

bill  of  particulars  on  motion  for (Rules  Civ.  Pr.,  115) 

execution  to  collect  motion  costs 152f 

t9t 


r 
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Motions — Continued. 

I  V.  Costa — Continued. 

frivolous  pleadings*  application  for  judgment  on 1487 

I                                          costs  on  application  for  judgment 1487 

i                                   motion  costs 1620 

[  costs (Rules  CSv.  Pr.,  66) 

^                                  set  off  of  motion  cost  against  cost  awarded  to  adverse  party^ 1520 

stay  of  proceedings  for  non-pacynnent  of  motion  costs. . 1520 

taxation  of  motion  cost  as  part  of  cost  of  action 1520 

[                                   nraiver  of  stay  of  proceedings  for  non-payment 1520 


Monieipai  COiporatiomB.    See  al^  Cities;  Counties;  Towns;  Villages. 
I.  In  general. 

action  by  and  against,  jurisdiction  of  county  pourt  in  city  including  more  than  one  county .  68 

acts,  by-laws,  ordinances,  etc.,  proof 388 

appeal  by,  necessity  for  security  to  stay  proceedings 571 

order  for  security 571 

security,  form,  nature  and  expense 571 

arrest  in  action  to  recover  funds  wrongfully  obtained  or  converted 826 

attachment  in  action  to  recover  funds 904 

attachment  of  bonds  of 916 

certiorari  to  review  determination,  manner  of  service  of  order 1294 

costs  in  action  against  defendant  on  presentation  of  claim :  1498 

health,  board  of,  proof  of  acts,  ordinances,  etc 388 

jurors,  resident^r  taxpayer  as  disqualified  in  action  by  or  against 454 

liability  in  damages  for  arrest,  attachment,  or  injunction  where  security  not  required 820 

payment  of  money  by,  reoeipt  as  presumptive  evidence . .  .  : 336 

receipt  given  for  money  paid  by  municipal  corporation,  admissibility  where  given  leas  than 

six  years  before  commencement  of  action 336 

payment  of  money. by,  preliminary  proof  to  introduction  in  evidence 336 

security  for  provisional  remedies,  necessity  for 162 

on  appeal,  by  whom  executed 571 

summons,  manner  of  service 22S 

wages  of  employee,  execution  against 684 

II.  Actions  by  state  to  recover  public  fun^s. 

application  for  custody  or  disposition  of  proceeds  of  action 1228 

bringing  action  in  name  of  people .' 1202 

in  parties  to  other  domestic  actions  and  staying  sadie 1223 

direction  by  governor  to  attorney-general  to  commence  action 1229 

dispositaon  of  proceeds^in  action  by  court  of  this  state,  direction  for 1227 

duty  of  attorney  general  to  commence  action 1229 

existence  of  action  in  faVor  of  municipal  corporation  as  affecting  right  of  state 1222 

foreign  court,  right  to  maintain  action  in 1224 

limitation  of  action 1226 

prooeedstof  action,  petition  for  custody  or  disposition,  to  what  court  made 1228 

service  of  notice  of  application  and  copy  of  petition  on  attomor-general 1228 

when  application  for  custody  or  disposition  may  be  made 1228 

recovery  of  funds  and-damages  for  converting 1222 

stay  of  other  domestic  actions  and  bringing  in  parties  thereto 1223 

titie  to  funds,  etc.,  and  damages,  vesting  in  state  on  commencement  of  action 1225 

vacatingorder  or  interlocutory  judgment  in  another  action 1223 

vesting  of  cause  of  action  and  titie  to  money,  etc.,  in  state 1225 

Municipal  court  of  city  of  New  York. 

appeal,  court  to  which  taken 627 

■ 

N 

Hamc.   See  also  Unknown  Parties. 

fictitious  name,  designating  defendant  whose  name  is  not  known  in  full  by 215 

unknown  defendant  by 215 

habeas  coipua  and  certiorari  to  inquire  into  detentions,  misnomer  not  ground  for  disobedience. .  1 240 

misnomer  of  joint  stock  association  not  available. (General  Assn.  L.,  $  11) 

effect  of  order  for  changing  name *. (Civ.  R.  L.,  1 64) 

notice  of  time  and  place  where  petition  will  be  presented (Civ.  R.  L.,  (  62) 

order  on  petition  for  change (Civ.  R.  L.,  1 63) 

petition  for  change  of  name (Civ.  R.  L.,  f  60) 

contents (Civ.  R.  L.,  §  61) 

national  guard.  See  also  Quo  Warranto. 

pay,  pension,  reward,  arms,  etc.,  as  exempt  from  exeoution .• , , 667 

Navy. 

testimony  of  party  or  witness  at  f onner  trial  since  departed  from  state  by  reason  of  naval  ser- 
vice, admissibility  of 348 


INDEX  TO  CIVIL  PBACTICE  ACT— Rbfbrbncbs  abb  to  Sections 

Koglect. 

relief  from  judgment  or  order  taken  through  excusable  r 108 

Negligence. 

actions  to  recover  damages  for  death,  contributory  negligence,  necessity  for  pleading  and 

proving  as  defense 265 

attachment  in  action  to  recover  damages  for  negligent  injury  to  person  or  property 902 

judgment  by  default  where  summons  served  without  state  or  not  personally 493 

limitation  of  action  for  personal  injury 49 

Negotiable  instrumentg.    See  also  Bills  and  Notes. 

counterclaim  based  on  demand  against  assignor,  right  of  defendant  to  judgment  for  excess  over 

plaintiff's  demand 267., 

in  action  on  negotiable  instrument  assigned  to  plaintiff  after  it  became  due 267 

lost,  action  on 333 

proof  by  secondary  evidence,  in  action  on  lost , 333 

undertaking  in  action  upon  lost 333 

New  parties.    See  Parties. 

New  trial.    See  also  Case. 
I.  In  general. 

amendment  of  pleadings  on  trial,  when  new  trial  granted (Rules  Civ.  Pr.,  166) 

appeal  from  order  granting  as  bringing  up  for  review  judgment  of  reversal 560 

costs  upon  new  trial,  amount ^ 1607 

where  new  trial  ordered  for  failure  to  file  decision 1485 

decision,  failure  to  file  within  time  limited « 442 

failure  of  or  defect  in  proof,  when  new  trial  granted (Rules  Civ.  Pr.,  166) 

new  hearing  on  interlocutory  reference  or  inquisition (Rules  Civ.  Pr.,  222) 

order,  when  to  specify  grounds  for  granting  or  refusing (Rules  Civ.  Pr.,  224) 

restitution  where  new  trial  granted  after  enforcement  of  judgment 554 

testimony  of  party  or  witness  since  deceased,  insane  or  absentee  given  on  former  trial, 

admissibility  of 348 

when  granted,  specific  questions,  new  trial  as  to  one  or  more 553 

II.  Motion  for.  ^ 

appellate  division  after  entry  of  interlocutory  judgment  on  trial  by  court  or  referee. .  . .  551 

judgment  after  denial  of  motion  made  in  first  instance  to 499 

appellate  term  after  entry  of  interlocutory  judgment  on  trial  by  court  or  referee 551 

judgment  after  denial  of  motion  made  in  first  instance  to 499 

case,  when  necessary (Rules  Civ.  Pr.,  221) 

costs  on  appeal  from  order  refusing  or  granting  new  trial 1491 

decision,  order  on  motion  for  failure  to  file  within  time  limited 442 

errors  of  trial  court,  disregarding  immaterial 106 

exceptions  heard  in  first  instance  by  appellate  division 550 

by  appellate  term 560 

exceptions,  right  to  make  motion  for  new  trial  before  or  after  hearing  of 555 

taken  on  trial  before  court  or  referee,  motion  before  appellate  division 551 

before  appellate  term 551 

taking  as  effecting  right  to  make  mo&on  for  new  trial  on  ground  that  verdict  is  con- 
trary to  evidence 555 

to  ruling  of  law  after  close  of  testimony  on  trial  by  court  or  referee  where  inter- 
locutory judgment  entered,  time  to  take 447 

hearing  at  same  time  as  exceptions 555 

special  term  held  by  same  judge,  necessity  for 552 

immaterial  errors,  disregarding 106 

irregularity  or  surprise,  case  not  required (Rules  CDiv.  Pr.,  221) 

judgment  after  denial  of  motion  for  new  trial  made  to  appellate  division  in  first  instance. . .  499 

made  to  appellate  term  in  first  instance 499 

judgment,  effect  of  entry,  collection,  or  other  enforcement  on  right  to  make  motion ....  554 

minutes  of  court,  motion  made  on 549 

decision  by  presiding  judge 549 

judge,  case  not  required (Rules  Civ.  Pr.,  221) 

when  note  of  stenographer  treated  as (Rules  Civ.  Pr.,  223) 

New  York  City,  in 116 

notice,  time  to  give 552 

on  exception  to  be  heard  in  first  instance  in  appellate  division (Rules  Civ.  Pr.,  220) 

order  denying  motion,  when  need  not  be  made 549 

referee,  new  hearing  after  trial  of  specific  questions 556 

when  review  of  trial  before  cannot  be  had  by  motion  for  new  trial 552 

review  of  trial  by  jury  of  one  or  more  specific  questions  of  fact  on  motion  for  new  trial .  553 

special  term,  when  motion  must  be  made  at 552 

specific  questions,  new  hearing  after  trial  by  referee  in  actions  triable  by  court 556 

on  trial  by  jury 553 

stay  of  execution  of  judgment,  when  motion  for  new  trial  not  to  act  as. 

(Rules  Civ.  Pr.,  203) 
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II.  MoUaa  foi^-Continued. 

to  whom  made,  New  York  City IIC 

when  made  when  purpoae  U  to  review  trial  by  jury  of  speciSa  queatioDa  ol  (act  ' 

(Rulw  Civ.  Pr..  221) 
ni.  Appeal.  '  ..^ 

appeal  from  final  Judgment  ub  brioKJuc  up  for  review  order.deajmigiDotioofor  new  trial  680;    ^3 

eaae.  contenta fiW  ',  " 

necessity  (or .  .  ^ 878  ■ 

court  of  appeals  from  appellate  dlviiioi]  as  tnattei  of  right,  when ,  888 

order  grantiDg  or  rafu^ng  new  trial,  sppealaUlity OOS 

N«w  Tork  dt?. 

ebamberlain.  feet  for  iuveetiag  money  purauant  to  direetioo  of  oourt 1561 

fees  for  receiving  interest  on  inveiKment  and  paying  out  same IMl 

,  money  into  court  and  paying  out IHl 

chamberlain,  transfer  of  money  paid  into  court  to IM 

fees  of  printers  for  publishing  sumnions,  notices,  etc 1681    , 

maps  and  lurveys  on  file  in  department,  when  presumptive  evidence 8W 

meteorological  and  astronomical  jjbservatory,  admissibility  and  effect  of  records  as  evidence .  S7S 

motion,  to  whom  made 118 

official  records  on  file,  when  presumptive  evidence  at  contenta 380 

prefcrencea  in  trial  of  action  by  or  against I3S  ' 

special  statutes  relatinK  to  actions  against,  effect  of  dvU  pMOtice  act 1678 


Vcw  Tork  fiountv- 

trial  iutora  in.     See  Juiy  and  Jurors. 

costs  in  actions  in  higher  court  which  might  have  been  brought  in  lower  oourt,  coats  dependent 

on  amount  of  recovery 1474 

where  several  actions  brought  in  oounty  oourt  instead  of  one I47B 

leea  of  county  cterk  and  register  in  civil  actions 1656,  1567 

sheriff  for  poundage  where  execution  or  attachment  vacated  or  sat  aside 1568 

map*  and  surveys  filed  in  pubkc  offices,  when  presumptive  evidence  of  oontenta 389 

motioiu.  to  whom  made 1 18 

preferred  causes,  placing  on  calendar 141 

records  kept  by  register,  order  (or  production.  J -J-  ■  ■  ■ ^"^ 

ritlit  to  remove  on  subpoena  ducee  tecum 410 

sale  of  real  property,  publication  of  notice 960 

N«w  Tork  mnnldpftl  courti. 

coata  in  new  action  on  discontinuance  on  answer  of  title 1484 

discontinuance  in  action  on  answer  of  title,  coats  in  new  action 1484 


affidavit  of  printer  or  publisher  as  to  puUication  of  notice  or  advertisement,  effect  of 370 

fair  report  of  puUic  proceedings,  when  not  libelous 337 

notice  or  advertisement,  proof  of  publlcatiou 370 

HflKtfitend. 

annulment  of  marriage,  action  by 1 133 

motion  to  vacate  order  allowing  t< 
d  of  complaint  in  action  to  am 


Mntt  of  Un.    See  also  Creditors'  Actions;  Decedents'  Estatea;  Executors  and  Admioiattators. 
action  by.  conveiaoD  or  injury  to  peiaonal  property  of  intestate  after  death  and  before  granting 

of  letters .  1 

arreat.  privilege  from , ,  , 

linutation  of  actions,  disabilitiea,  actioA  for  conversion  or  injury  to  personal  property  accruing 

after  death  of  intestate  and  before  granting  of  letten 

definition (Deo.  Est.  L.,  H  134-139,  194) 

Ilai)Joiiid«T.    See  Parties. 

Non^ratldonti.    See  also  Absenteo. 

appearance  of  non-resident  infant  defendant,  time  within  which  to  appear  where  summons 

served  on  guardian  ad  litem 

arreat  in  actions  where  judgment  demanded  wilt  require  performance  of  acts  refusal  to  perform 
which  would  be  punidiable  as  contempt , 


place  where  non-reaident  witneas  may  be  compelled  to  attend .  . . 
it  where  warrant  of  attachment  is  levied,  requiatee .  . 


infant  defendant,  service  of  summons  on  guardian  ad  litem 
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judgment  by  default  against * 

where  smnmoDB  lerved  without  State  or  Dot  peraonally,  and  wamat  of  atbtdmicait  levied.  4 

judgment,  when  enloraeiible  acaiiut  attltched  property  only 6! 

limitation  of  actiona  agaioat  nou-reeidetit.  applioation  of  statute  of  dianiatle  fixing  ahorter 
period  than  lawa  of  this  state 

on  deouuid  barred  at  domicOe ,  . . '. 

place  of  trial  of  actious  between. l; 

noo-reaideiit  and  reaident l; 

security  for  coats  by  non-resident  plaintiff IS 

plaintiS  becomins  non'reaideDt  after  oommenoement  of  action l& 

who  U  non-reeident  of  city  or  county  in  which  aotiOD  brought IS: 

BunuDons,  service  by  publicatipa 2 

Bupplementary  proceedings,  right  to  appoint  non-reaident  as  recover ::. . .  S 

t«etimony  of  non-reeident  witnees  or  party  at  former  trial,  adniseibility  of , j 

witaeMee,  place  where  may  be  oompelled  to  attend  to  take  depodt^>nB 9 

Nonsuit.    See  also  Heferences;  Trial. 

after  juiy  retiree  in  court  of  record,  right  to  sabmtt  to 4 

asseaament  of  damages  pending  decieioD  on 4 

decision  on,  right  to  reserve 4 

findings  of  fact,  neceaaity  for  court  to  make 4 

judgment  on  appeal  from  non-miit 5 

to  be  entered  thereon,  direction  in  decision  of 4 

wferee,  power  to  direct 4 

reference,  Bubmiamon  to  on 4 

sulmiiBsion  of  question  of  fact  raised  by  pleadings  to  jury  pending  decision  on 4 

submitting  to  nonsuit  in  court  of  record,  after  jury  retires,  right  to 4 


.   11 


Hotaqr  public. 

bills  and  notes,  note  or  mmnonudiim  as  premunptive  evidence  of  notice  of  protest  in  case  of 

death,  etc - , 3 

original  protest  as  presumptive  evidence  of  demand  in  case  of  death,  etc 3 

deposition,  right  to  take  testimony  before 3 

oaths  and  affidavits,  power  to  take 3 

protest  of  hill  or  note,  effect  of  afSdavit  denying  reoeipt  of Z 

certificate 3 

Note  of  isme. 

oontents. (Rules  Civ.  Pr.,  151) 

filing (Rules  Civ.  Pr.,  151) 

NotiM. 

adjournment  of  term  to  place  other  than  court  house  on  stipulation  in  action  triable  by  court. . .  4 

cUims  in  representative  action,  notice  to  present (Rules  Civ.  Pr.,  8) 

*     county  court  proceedings,  power  of  county  judge  of  another  county  to  make  orders  without 

depontion.  taking  testimony  by 2 

entry  of  judgment  on  appeal,  service  by  mail I 

guardian  ad  litem  of  infant  plaintiff,  application  for  Htjpointment 2 

incompetent  persons,  notice  of  presentation  of  petition  for  appointment  of  committee 13 

interpleader,  action  for,  application  for  order  to  pay  money  intocourt 2 

in  pending  action,  notice  of  application  for  order  to  substitute  or  join  adverse  claimant  as 

•        defendant 2 

judgment,  application  for  leave  to  bring  action  on 4 

mail,  time  of  service  where  made  by , 1 

period  of  publication,  how  computed 1 

publication,  affidavit  of  printer  or  publisher  of  newtvS'Per,admiBribility  and  effect  of 3 

requisite  of  where  testimony  taken  by  deposition 2 

service  upon  attorney  aft^  appearauce I 

stay  of  proceedings,  notice  that  may  be  required I 

tender,  notice  of  payment  into  court 1 


HotiM  of  ptndoa^.    See  also  particular  title*. 
I.  Id  general. 

actions  in  which  may  be  filed 


fees  for  recording,  indexing  and  oaowling.. 


« 
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notice  of  pondoncsr — Continued.  i:^^ 

I.  In  general — Continued.  -^  4> 

foreclosure,  conveyance  as  bar  relates  back  to IW^ 

of  mortgage,  contents  and  4iuig V!^ 

proof  of  filing  as  required  by  law  on  application  for  judgment.  (Rules  Civ.  Pr.,  258) 

incompetent  person,  proceedings  for  appointment  of  committee 1861  * 

mortgage,  contents  and  filing  on  foreclosure 1080 

orders,  when  order  affecting  title  to  real  property  may  be  indexed  with  notices  of  pendency. 

(Rules  av.  Plr.,  74) 

persons  affected  by  filed  notice 121 

bound  by  judgment  in  action  affecting  title  to  or  possession  of  real  property  after  filing 

notice  of  pendency '. 988         ^  ^  -^i 

requisites 120, 122 

subsequent  purchasers,  effect  of  filed  notice 121 

summons,  time  for  service  after  filing  notice  of  pendency 120 

time  when  notice  becomes  effective 121 

11.  Filing  and  recording. 

defendant,  when  may  file 125 

fiHng,  time  of, 120 

with  complaint  before  service  of  summons 120 

.  indexed,  against  whom ' 122 

indexing 122 

partition  suits,  against  whom  indexed 122 

recording  and  indexing,  fees  of  county  clerk 1554 

recording  generally 122 

requisite  as  to  indexing 122 

tone  for  filing 120 

^^lerefiled 120 

III.  Cancellation. 

actions  in.  which  notice  may  be  cancelled  by  making  deposit  or  undertaking 124 

appeal  from  refusal  to  grant  specific  performance  on  failure  to  give  undertaking  to  stay 

sale 586 

deposit  or  undertaking 124 

effect  of  proceedings  on  proi>erty  described  In  cancelled  notice 121 

fees  of  county  derk 1554 

manner  of  cancelling 123 

notice  of  application  for 128 

order  of  cancellation,  filing  certified  oopy 128 

persons  to  be  notified  upon  application  to  cancel  by  making  deposit  or  undertaking 124 

whenmay  be  cancelled 1^ 

who  may  apply  for  cancellation  on  making  deposit  or  undertaking 124 

Notice  of  triftl. 

branch  postoffice  as  equivalent  to  general  postoffice  in  service  by  mail 164 

bringing  issue  to  trial,  right  of  either  party 433 

reference 469 

time  of  service  where  made  by  mail ^^ 

where  trial  to  be  had  elsewhere  than  at  court  house (Rules  Civ.  Br.,  159) 

Nuisance. 

issue  of  fact  in  action  for,  when  triable  by  jury  of  right 425 

trial,  place  of 183 

action  for,  when  maintainable (Real  Prop.  L.,  §  529) 

final  judi^eat, (Real  Prop.  L.,  §  629) 

Numben. 

using  either  arabie  or  roman  numbers  in  legal  papers  i (Rules  Civ.  Pr.,  10) 

Nursec.      See  also  Evidence. 

hospital,  disclosure  of  information  in  personal  injury  action  acquired  by  nurse  at  hospital 354 

information  acquired  in  professional  capacity,  disclosure  of 352 

that  crime  has  been  committed  on  child  under  sixteen,  disclosure  of 352 

personal  injury  action,  subpoena  to  attend  at  trial  thouc^  deposition  taken 354 

waiver  as  to  information,  form  of 354 

waiver  as  to  confidential  communications  and  facts  tending  to  disgrace  memory  of  deceased 

patient 354 

information  acquired  from  deceased  patient 354 

en 
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OkthS  Mid  afflmuitioiu.    See  ulso  Witncews  and  parUculor  tiUes. 
I.  IngeDeral. 

Itea  lai  tsMng  oath  and  certifying  same 

without  Btate.  certificate  of  offloial  character  of  officer  and  genninetiem  of  signature 

who  may  take 

fees  for  oath  or  scknowledgmeDt (Pub.  Off.  L.,  |  66-n) 

11.  Mode  and  manner  of  awearinK. 

BdminiBtcrins  oaths  without  gospela 

affirmation,  form  of , , ^ 

in  lieu  of  oath,  when  may  be  made 

examination  of  infant  or  mentally  weak  witnen  to  detenninB  capacity 

witnesB  to  deteimine  nature  of  oath  deemed  obligatory 

gOBpelB,  adroiniatering  by 

tisaing,  neceesity  tor 

hand,  neceaoity  for  holding  up  when  administering  oatha  without  goapela 

peculiar  modes  of  swearing,  power  of  court  or  officer  to  adopt 

witnesses,  power  of  one  of  sereral  referees  to  admioirter  oath 

III.  Who  may  Bdroinister. 

eommiasionets  in  incompetency  proceedings 

deposition,  admimstering  to  witness  on  examination 

in  general 3f 

witneeseabeforesberifljury,  by  whom  oath*  administered 

power  of  courts  of  record 

power  of  legislative  committee  to  administer (Lag.  L.,  f  62-a; 

rV.  Official  oaths. 

appraiser 

arWtratots 


eree,  failure  (o  take,  effect  on  judsKienl 

in  supplementary  proceedings 

by  whom  administered 

iver  of  oath  by  referee  in  Eupplementaiy  proceedings.  . 


Objections  to  pleftdincs.    See  also  Answer;  Complaint.  CountenJaimi;  Motioat:  Headings;  B 

mandamus,  grounds  (or  objections  to  petition 

objection  to  petition  and  order 

in  part  and  return  in  part 

point  of  law  relating  to  or  raised  by  pleadings  and  not  waived  or  disposed  of  before  trial,  dispo 


ejeotment,  occupant  aa  neceasary  party  defendant  in  action .  . 


OflBT. 

admisaibility  in  evidence  of  plaiDtilTa  unaccepted  offer  of  judgment  on  defendant's  oountei 

unaccepted  offer  of  judgment 

allowing  judgment,  acceptance  by  attorney,  requisites 

acceptance,  by  whom  subscribed 

attorney,  essentiBls  where  offer  made  by 

by  whom  made 

assessment  of  damages,  manner  on  acceptance  of  offer  to  liquidate  conditionally 

contract,  offer  to  liquidate  damages  conditionally,  in  action  for  breach 

costs,  after  refusal  of  offer  of  judgment  by  defendant 

when  defendant  not  entitled  to  on  counterclaim  where  plaintiff  offers  judgment 

counterclaim,  acceptance  of  plaintiff's  offer  of  judgment ^ 

judgment  on  plaintifTa  offer 

nature  of  judgment  plaintiff  may  offer  to  allow 

right  of  either  party  to  enter  judgment  on  plaintiff's  offer 

when  plaintiff  may  offer  to  allow  judgment 

damages,  effect  of  refusal  of  offer  to  liquidate 

deatliof  party  after  offer  of  judgment,  entry  of  judgment 

expeitses,  right  of  defendant  in  preparing  for  trial  of  question  of  damages,  wImv  plaintiff  reooi 

era  less  than  amount  offered 

judgment  before  trial 

by  defendant  severally  liable 

on  plaintiff's  offer  to  allow  on  defendant's  oounterolaim 
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-Continuvd. 

uid&tioncoiiditioQBllyof  duiutceeiiiBiitioDforbreachofaoalrtMit 17A 

Tusal  of  offer  of  judgment  before  trial,  effect  of 17T. 

liquidate  dsmaces  In  action  for  bie&ch  ol  oontMot,  e^eot  of 17S 

n.    See  aleo  Bonds:  Corporations. 

In  general. 

certificate  filed  or  deposited  SB  presumptive  evidence  of  facts  stated  therein 397 

certiorari  to  review  determinstion 12S4 

continttance  at  speciiil  proceedings  before,  proceedings  on ,  , M 

fees  for  certificstioD  or  exemplification (Pulj.  Off,  L.,  1 66-a) 

oath  or  acknowledgment (Pub.  OfF.  L.,  |  flS-a) 

Rights,  duties  and  liabilities, 

attachment  for  failure  hi  return,  deliver  or  file  paper (Rules  Civ,  Pr,.  6) 

books  and  papers,  production  by  subordinate  as  com|dianoe  with  lubpoens  duces  tecum. , .  414    ' 

compiling  officer  to  return,  deliver  or  file  paper (Rules  Civ.  Pr..  6) 

failure  to  file  process  or  other  paper (Rules  Civ.  Pr.,  6) 

prepayment  of  fees  and  expenses  before  transmission  of  paper I5M 

aubpoeoaduceetecum,  necessity  for  personal  attendance  of  public  officer 414 

Actions  by  and  against. 

1.  In  general. 

abal«Qent  on  death  of  officer  prosecuting  action . ,  , 90 

affidavits  filed  or  depomted  as  pranimptive  evidence  of  facts  stated  therein SffT 

arrest  in  actions  to  recover  damages  from  miaoonduat  or  neglect  in  office 636 

money  or  property  misapptied ,' 826 

certified  copies  of  papers  filed  with,  admissibiUty  in  evidence 382 

certiorari  to  review,  granting  order  against  officer  after  termination  of  offioe 1301 

manner  of  service  of  order ".....,.,..  1294 

officers  included  within  term  "  body  or  officer  " 1310 

return  by  officer  after  aspiration  of  term 1301 

death  of  officer  prosecuting  action  as  abating  same 90 

efteatoteivil  practice  act  on  term  and  tenure  of  office 157S 

execution  against  salary 684 

habeas  corpus  and  certiorari  to  inquire  into  detention,  designation  of  oSeer  by  name 

of  office ■, ,  1240 

increaaed  costs  in  action  against  for  official  act 1617 

where  offioers  unite  in  answer  with  person  not  entitled  to 1517 

injunction  to  restrain  state  officer  or  board  from  performing  statutory  duty,  by  whom 

granted 879 

legal  custodian  of  paper,  certificate  of  inability  to  fiikd  as  premmptive  evidenoe  o! 

facts see 

limitation  of  actions  for  eeci^K  of  civil  prisoner SI 

non-payment  of  money  oollected  on  execution 49 

mandamus,  fine  where  neglect  to  perforin  duty  was  wilful 1340 

place  of  trial  of  action  for  official  act  or  omitaioD 1S4 

provisional  remedies,  necessity  for  giving  in  action  by  officer  in  behalf  of  people  or 

municipal  corporation , 162 

2.  Aotion  to  try  title. 

arrest  of  incumbent 1212 

assumption  of  office  by  penon  found  entitled 1213 

attorney  general,  ri^t  to  maintain  upon  own  information  or  upon  complaint 120S 

books  and  papers,  delivery  to  person  found  entitied 1213 

tainging  aotion  in  name  of  peoide 1203 

comp<dling  delivery  of  books  and  papers  to  pecson  found  entitled 1213 

oomplaintby  attorney  general,  alleging  oame  of  person  rightfoUy  entitied 1311 

damagee  recoverable  by  rightful  holder  of  office  against  usurper 1214 

final  judgment  in  action 1215.1216 

fine  in  action  for  usurping  office  or  franchise 1216 

forfeiture  of  public  office,  aotion  for 1310 

judgment  where  name  of  person  entitied  stated 1211 

jury  trial  of  right 1221 

preference  on  appeal 143 

relator,  joinder  as  plaintiff 1303 

3.  By  people  to  recover  public  funds. 

actions  founded  upon  spoliation  or  other  miaappropriation  of  putdic  property 1222 

application  for  custody  or  disposition  of  proceeds  of  action  by  municipality,  etc. 1233 

attachment  in  actions  for  misappropriating  public  funds 904 

attorney-general,  duty  to  commence  action 1220 

bringing  in  parties  to  other  actions  and  staying  proceedings  therein 1333 

diapoeition  of  proceeds  of  action 1338 

in  oourta  of  state,  direction  for 1227 

existence  of  right  of  action  in  other  publia  authority,  effect  on  tight  of  state 1222 

foreign  court,  right  to  maintain  action  in 1224 

governor,  directions  in  writing  to  attorney-general  to  bring  action 1229 
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Officers — Contiiiuad. 

ni.  ActioD  by  and  againat — Continued. 

3.  By  people  to  recover  public  funds — Continued. 

petition  for  custody  or  difipoaition  of  proceeds,  to  what  court  made .  - -  r , , 

service  of  notice  of  application  for  custody,  etc.,  petition  on  attomey-seneral 

stay  of  other  domestic  actioos  and  bringing  in  parties  thereto 

title  to  money,  etc.,  and  damagefl,  vesting  in  atal 
vesting  of  cause  of  action  and  title  to  money,  eit 


Official  bondt.    See  Bonds. 

Omiwloiu.    See  also  Amendment;  Defects;  Irrcgularitiee;  Mistake. 

appeal,  omission  to  do  act  necessary  to  perfect  appeal,  supplying  omissiDn 

correction 

disregarding  uou-prejudicxal 

pleadings,  effect  of  omitting  materiul  atlegationaonjudgmentafter  verdict,  report  or  decision. . 
requisite  of  noUce  or  order  to  show  cause  on  application  based  on (Bules  Civ.  Pr.,  62) 

Oplnioni. 

feesforobtainingcopiesofopinionBndeb&rgesof  judges,  including  in  bill  of  costs ...'...   t 

filing  opinion  delivered  on  granting  order (Rules  Civ.  Pr.,  72) 

part  of  record  on  which  order  made (Rules  Civ.  ¥i.,  72) 

Ordfln.    See  also  Motions- 
account,  production  of  books  on  trial  or  hearing 

amendnaent.  first  and  flecond  judiciAi  district,  power  of  aoy  judge  of  aanw  court  to  make. , ..... 
annulmentof  marriage,  motion  to  vacate  orderallowingnextfrieDdtomaintHin,wbar«m&de.  .   1. 
appeal,  entry  of  oider  bj  judge  out  of  court  as  prerequisite 

from  order  in  supplementAiy  prooeedings  where  execution  issued  out  of  ooun^  court 

appealability  of  order  by  judge  out  of  court  upon  notice 

granted  upon  noHco 

appealalulity  order  granting  preference  in  trial  of  action 

appellate  division,  power  to  ffovX  Mxtets  gqjpUed  for  without  notice  and  refused  below 

bill  of  particulars,  who  may  make 

books  and  papen  of  corporations,  subpoenaduoei  tecum  or  order  to  produce  on  trial 

of  account,  production  on  trial  or  hearing 

vho  may  make  order  for  productLon  at  trial  or  beuiDg 

certiorari  to  review,  order  aa  included  within  term  "determination  " I 

chamber  order  power  of  court  t^  make 

clerk,  duty  to  refuse  to  enter  order  where  papers  not  filed (Roles  Civ.  Pr.,  71) 

corporations,  order  to  ptoduoe  book  or  p^ier  on  trial 

books  and  papers  directed  to  officer,  production  by  subordinate  officer  of  employee  as  otun- 

pliance 

costs,  including  in  final  order 1 

on  appeal  from 1 

county  court  proceedings,  power  of  county  judge  of  any  otlier  oounty  Co  make  orders  without 

power  of  justice  of  supreme  com 
stay  of  proceedings,  necessity  fc 

oounty  judge 

court  orders,  power  of  justice  of  supreme  court  to  moke  out  <^  court 

default  ordere,  "'"'•''If*,  inadvertenee,  surprise  or  esounhle  netfeot,  relief  from  order  taken 

through 

time  within  which  application  must  be  made  for  relief  from  default  order 


deposition,  general  proviaians  relating  to  orders 

order  to  take  testimony  during  trial  or  after  judgment 

du^  of  clerk  to  keep  books  in  which  to  enter  ordnv (Rl^M  Civ.  Pr.,  7) 

ei-parte  orders,  actdoo  in  other  courts  than  county  court,  by  whom  made 

power  of  county  judge  to  grant , 

justioe  of  supreme  court  to  grant 

fees  of  clerk  of  court  of  appeals  tor  certifying  copy  of  order I 

drawing  order  or  entering  same - I 

fees  of  county  clerks  in  greater  New  York  for  certifying  prepared  copy 1 

entering  final  order 1 

preparing  and  certifying  copy 1 

fees  to  county  clerk  for  copy  of  order 1 

filing  papers  on  entry  of  older (Rules  Civ.  Pr.,  71) 

folm  and  resettlement  of  order (Rule*  Civ.  Pr.,  70) 

injunction  order  granted  by  judge,  enforcing  as  court  order. 

intermediate  orders  in  certiorari  and  habeas  corpus  to  inquire  into  detention 1 

interpleader,  order  directing  payment  of  amount  of  debt  into  eoDTt  In  action  of 

pending  action,  order  substituting  ow  bringiDg  in  adverse  eUinlMit 

judgment,  leave  to  bring  action  on 

justice  of  supreme  court,  ordcn  that  may  be  made  without  notice  in  ooun^  oourt  psoeoedinci. . 
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memorandum  of  detenoinatioa  of  motion  aa  order (Ri^M  Cir.  Pr.,  70) 

notice  of  pendeacy,  cancellation  of  notice,  filing  oertified  copy  of  order  in  dfrk'a  office 123 

opinion  as  part  of  record  on  which  order  made. , (Rulea  Civ.  Pr.,  72) 

delivered  after  otder  filed,  filing (Rules  C^v.  Pr.,  73) 

filing  with  order (Rulea  Civ.  Pr.,  72) 

"order  "  aa  referruig  to  order  made  in  civil  action  or  spedal  proceediog 7 

Older  to  ahow  caiue  to  bring  on  motion  in  ghorter  time (Rules  Civ.  Pr.,  60) 

papers  where  order  to  be  entered  in  county  other  than  that  in  whioh  motion  nMde,  ddivery  by 

cleik  and  fiHog. . .    (Rule*  Civ.  Pr.,  73) 

payment  of  money,  diieottns  that  order  be  dooketad  aa  judgment (Rules  Civ.  I^.,  74) 

public  officer,  pmduelionof  books  and  pt4>era,  production  by  subordinate  as  compliance 414 

real  property,  order  affeetieg  title  may  be  eutilled  and  docketed  u  judgment  and  indexed  with 

notice  of  pendency  of  action (Rules  Civ.  Pr,,  74) 

retiuiaite,  guardian  ad  liton  of  non-T«eident  or  absentee  intant  defendant,  oider  appointing.  .  . .     206 

reeettlement  of  order (Rnke  Civ.  Pr.,  70) 

reviewof  order  by  judge  of  court  other  than  that  in  whioh  aotloDB  pending 581 

setting  aside  order  for  failure  to  file  papers  on  entry (Rulea  Civ.  Pr.,  71) 

severaaoe  of  action,  entry  of  order  by  clerk  ol  coiuae  where  judgment  taken  agunst  part  of  de- 
fendants BBvemHy  liable - 475 

agnature (Rules  CTv.  Pr.,  70) 

vedal  proceeding,  orders  in.  with  whom  entered 101 

pn>ceedings  brfore  judge  of  court  of  reoord  in  first  and  second  judidal  dtstriot.  time  lor  sei^ 

vice  of  order,  power  of  any  judge  of  same  court  to  enlarge 78 

summons,  order  for  substituted  service 231 

service  by  pnUicstion,  by  whom  made 234 

vaoating  for  foihve  to  file  required  bond  or  ondertaking .(Rules  Civ.  Pr.,  B6) 

orders  graated  on  renewed  motions  before  another  judge IIS 

order  granting  ex  parte  motion  for  fMlure  to  turniili  affidavit  as  to  previous  appUifatfon 

(Rules  av.  Pr.,  01) 

order,granting  preference  in  trial  of  cause HI 

vacation  or  modification,  ex-parte  orders,  appeUate  dtvkaon,  power  of 132 

notice 131 

provisional  remedy,  order  granting .     131 

writing,  iii  iiifll.  tlisl  iiiilin  Imtii 127 

to  bring  up  prisoner  to  testify,  adjoining  county,  brining  up  prisoner  In  Justioe  court  ac- 
tions  r 417 

board  or  officer,  who  may  make  order 418 

county  judge,  power  to  make  order 416 

death,  prisoner  sentenced  to 418 

disobedience  of  order,  penalty  for. 420 

febuy,  prisoner  confiDed  for 418 

who  may  make  (Wda ,,.,.. 418 

Inferior  court,  by  whom  made ^17 

Justioe  of  the  peace,  suit  pending  before 417 

penalty  for  dtsobedienee,  to  whom  pvable 420 

failure  to  obey  order  to  produoe  prisoner 420 

prisouM  confined  for  felony 418 

sentenced  to  death 418 

•        remanding  prisoner  after  testifying 419 

who  may  make .....,, , 415 


ejectmeut  between  co-tenants,  necessity  for  proof  of 

OTOriMn  ot  poor.     See  also  Incompeteot  Persons. 

inoompetent  peinons,  appliciatiDn  for  appointment  of  oommittee  of . . 
notice  of  application  for  qipointment  of  committee 


ttpnn.    See  also  Books;  Discovery  and  Inspection. 

abbreviations,  use  in  legal  pM>ers {Rules  Civ.  Pr..  10) 

appellate  division.  Sling  with  dark (Rules  Civ.  Pi.,   15) 

certifiedoopyofpwenfiledwithpublicaffioer,  admissibility  in  evidence 382 

stipulation  that  PM>er  is  copy  in  lieu  of  eertifloate 170 

oonpeUing  officer  to  file  pm»en (Rules  Civ.  Ft.,  6) 

endoiMment  of  name  ot  party  who  doea  not  wpeor  by  attorney (Rules  Civ.  Pr.,  11) 

English  language,  use  in  legal  papws (Rules  Civ.  Pr.,  10) 

expeusee  of  printing  p^jers  for  hearing,  including  in  billof  oosts .    1513 

fees  for  certified  copy,  including  in  billof  coota 1518 


i 
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Papen — ConUnued . 

fees  of  derk  of  court  of  sppmla  for  filing 

of  county  derk  for  Sling 

of  iiheriff  for  making  copy  of  paper 

filins  in  clerk's  office  of  county  of  place  of  trial  in  supreme  court (Rulee  Civ.  Pr.,  li 

court  of  reoord  other  than  supreme  court,  place (Rules  Civ.  Pr.,  1. 

where  place  of  tii^  cbaased (Rulea  Civ.  Pr.,  1. 

Bcnumenesa  of,  deanaiid  for  admiasioa  of 

iodorsing  and  filing,  power  of  appellate  divinon  in  each  department  to  make  special  mice 

(Rulei  Civ.  Pr.,  li 
legibility  and  aise  of  papers  used  in  actions  and  special  prooeedinAS. .  .  .  (Rules  Civ.  Pr..  ll 

lost  or  withheld  papers,  filing  and  using  oopy (Rules  Civ.  Pr.,  1' 

manner  and  time  of  raising  objection  to  failure  of  attorney  to  subscribe,  et«. 

(Rulea  av.  Pr.,  l: 

legibility,  etc.  ,  (Rules  Civ.  Pr.,  1: 

mode  of  service  of  papers  other  than  summons  or  process (Rulea  Civ.  Pr..  2> 

numbers;  using  either  arabic  or  roman (Rulea  Civ.  Pr.,  II 

place  where  papers  to  be  filed,  where  provisioD  not  made  in  Civil  Practice  Act  or  Rule*. 

(Rules  Civ.  Pr.,  1. 

reproduced  oopies.  right  to  serve (Rules  Civ.  Pr.,  II 

right  of  clerk  to  refute  to  file  papert  not  conforming  to  tul«  as  to  legibility,  et«. 

(RulM  Civ.  Pr.,  II 

■ubaciiption  and  endorsement  by  attorney (Rulea  Civ.  Pr.,  1 

tranamiffiion  by  officer,  prepayment  of  fees  and  eipensee 

trial,  papers  to  be  furnished  on (Rule*  Civ.  Pr.,  19 

u«e  of  technical  words (Rules  Civ.  Pr.,  H 

waiver  of  objection  to  requirements  of  rules  10  and  11 (Rules  Civ.  Pr..  1: 

Parent  and  child.    See  also  Infantai  Marriage. 

annulmeut  of  maniage  for  force,  fraud  or  duress,  right  of  parents , 

child  under  age  of  con«ent « 

custody  and  maintenaikce  of  iduldrsn  where  maniage  of  parents  annulled 

Pirki. 

Injuiy  to  trees  on  unoccupied  land,  presumption  of  ownership  from  unbiokea  obain  of  title 

PartiM. 

I.  In  general. 

change  of  parties,  bond  or  undertaking ;  effect  of 

defendant,  who  may  be  joined  generally 

real  party  in  Interest,  necessity  that  action  be  in  name  of 

rebuttal  of  teBtimony  of  partj'  adduced  by  adverse  party 

supplying  defects  in  record  or  other  papers  on  appeal,  power  ol  apellate  oourt  to  (rai 
order  for 


II.  Capacity  to  sue  and  be  sued.    See  also  Guudian  and  Wardi  HaUtual  Drunkarda;  Inooi 

petent  Person ;  Infanta:  Lunatics;  PoorPeiBons;  Women. 

committee  of  property  of  incompetent  person* 

infants 

married  woman 

right  to  prosecute  action  without  joining  husband 

one  suing  or  defending  for  benefit  of  all 

receiver  of  debtor's  estate (Rules  Civ.  Pr.,  17 

III.  DeaignaUoo. 

amendlbent  to  correct  pleading (Rulea  Civ.  Pr.,  10 

name  or  part  of  name  of  defendant  unknown,  how  designated 

«pecial  proceedings 

instituted  in  name  of  people  upon  relation 

unknown  defendant,  how  designated 

IV.  Necessary  or  proper  parties. 

beneflciaiy.  necessity  for  joining  in  action  by  trustee 

defendant 

ejectment,  occupant  of  land 

persons  claiming  title  adversely  to  plaintiff  as  party  defendant 

unoccupied  land 

executor  or  administrator,  action  by,  necessity  for  joining  penon  benefited 

foreclosure  of  mortgage  on  public  utilities.  Public  Service  Commisaion 

real  property 

husband  as  necessary  party  to  actions  brought  by  or  againat  wife 

partition,  necenary  parties  in 

optional  parties  defendant 

when  executor  or  administrator  necessary  party  defendant 

person  for  whose  benefit  action  is  braugbt,neoea«ity  for  joining 
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IV.  Necessary  or  proper  partiea — Contiaued. 

prindpsl.  Decessity  of  joiiiing  in  action  by  asent  on  contract  made  in  agent's  name 3 

trustee  of  expTWs  tniBl,  action  by,  oeoeesity  of  joinins  beneficiaiy S 

V.  Joinder. 

adverse  claimant  in  action  on  contract,  ejectment  orretdevio 3 

order a_.    , 

sllesation  in  complaint  irhnc  party  united  in  interest  is  DUKle  defendant 101    ^^ 

alternatively  liable,  joinder  or  defendants Sll'i.' 

attachment,  joinderotplainUff  with  sheriff  in  action  in  aid  of H(  - 

defendant,  necessity  that  each  be  interested  in  all  relief  daimed 213   ' 

not  interested  in  particular  idief  claimed,  otder  relieving  hiia  from  attendlnB  pro- 
ceedings  ; 312 

people  in  actions  affeetins  real  estate  subject  to  lien  under  transfer  tax  act 2M  , 

penoDS  liable  regardless  of  nature  of  liability ,  .  . ■. HI 

devolutionof liability,  on. 8S    , 

doubt  aa  to  which  of  several  persons  is  liable,  right  to  join  all Vlt 

ejectment,  persons  claiminginterestsadversely  to  plaintiff,  joinder  as  defendant 9M     '.  ."i 

eieoutor  or  administrator,  action  by,  necessity  for  joining  persons  for  whose  benefit  aotiOB  -.     ■  -        .',v| 

is  prosecuted ,  , , '  210      '  ;  * 

fsilureto  join  persons  jointly  liable,effectondefeDdantaaever«ltyliable 216        .-^ 

general  or  common  interests,  question  of,  necessity  for  joining  all  parties IBS.      ''M 

suit  by  one  for  benefit  of  all . ,  , iM  ■     'fth 

misjoinder,  effect  of 192       'i? 

non-joinder,  effect  ot 102  ,"! 

numerous  parties,  right  of  one  or  more  to  sue  or  defeod  for  benefit  <rf  all lOS  ,. 

parties  united  in  interests  either  as  plaintiff  or  defendant IM 

people BsdefeiidantinBctioasaffectingrealeatatesubjecttoliea undertransfertazact.  . .  214 

persons  jointly  liable  deemed  as  one  party  in  action  against  defendant  sererally  liable. ....  2iS  .: 

plaintiff ,  who  may  be  joined  gsnerslly 200 

several  liability,  parties  jointly  liable  as  one  party  for  purpose  of  entering  judgment  against 

parties  severally  liable 470 

prosecution  of  action  against  defendants  served 475 

right  to  enter  judgment  against  one  or  more 47fi 

severance  ot  action  on  entering  judgment  against  part  of  defendants 470 

severally  liable,  joinder  of  defendants 311 

on  written  instrument,  effect  on  rights  of  defendant  by  joiiHler 210 

,  upon  written  instrument,  joinder  as  defendant 216  ' 

time  when  and  conditions  under  which  misjoiiied  partiea  may  be  dropvi  geiwrally 102 


united  in  interests  with  pluntiff ,  when  person  may  be  made  defendant 104 

VI.  Bringing  in  parties. 

adverse  claimant  in  action  on  eo&traot.ejeetment  or  replevin. 287 

order 287 

amendment  to  bring  in 103 

(^plicationforsubstitutfonotEuecesBOrotdeoeasedparty,  by  whom  made 86 

of  pcssoD  interested  to  be  brought  in 108 

to  bring  in  succeasor  ot  deceased  party , 87 

certiotari  to  review,  bringing  in  third  persons  on  hearing 13D2 

counterclaim,  new  parties  set  up  in 271 

cross  actions  by  defendant  to  bring  in  saecenor  or  representative  of  dees— ed  plaintiff ....  87 

defendant,  bringing  in  parties  in  counterclaim 271 

determination  of  controversy,  power  to  bring  in  wlien  necessary  to  oomplete 193 

without  bringing  in  parties  whose  interests  ate  involved 103 

interest  which  will  entitle  person  to  be  made  party 103 

necesBuy  to  complete  determination  of  matter lit 

representativB  or  successor  of  deceased  party,  how  brought  in 87 

proceedings  (or  bringing  in 87 

state  to  recover  public  funds,  bringing  in  parties  to  action  for  same  purpose  by  atbat  public 

authority 1223 

successor  of  deceased  party,  part  of  cause  surviving 86 

supplemental  summons,  necessity  for  service  on  new  party 210 

time  when  and  conditions  under  which  new  parties  may  be  added  generally IS2 

VII.  Substitution  of  parties. 

actions  against  sheriff,  effect  of  order  substituting  indemnitors 704 

adverse  claimant  in  action  on  contract,  ejectment  or  i«plevin 287 

order 287 

appeal,  effect  of  failure  to  substitute  where  party  dies  pending 'Ppeal 678 

substitution  of  heir.  etc..  for  deceased  adverse  party t>57 

person  aggrieved 667 

where  party  dies  pending 570 

qiplication  by  officer  for  order  substituting  remainder  of  indemniton  in  Us  place 703 

attachment,  defendant  in  place  of  BberiS  after  discharge  ot 971 

consent  of  indemnitors  to  be  substituted  as  defendants  in  place  of  aherUr 700 

deathof  sole  pHty,  representative  on 84 


INDEX  TO  CIVIL  PRACTICE  ACT-^RainaBNCM  abe  to  SEcnom 

PartlM — Cimtinuod. 

VII.  SubstitutioD  of  parties — ContiDued. 

devolutian  of  liability  od ........,, 83 

indemiiitoTB  as  detendonta  in  aotioti  againat  ghariff 699 

for  sheriff  after  sevenuice  of  action  where  indemnity  relates  to  part  of  property 702 

tenns  on  grantiiij  onler 701 

noticeof  applioation  for  BubstitulioB  of  inderonitorBa*  defendants  in  place  of  sheriff 700 

partition,  tninging  in  sucoeaior  in  interest (Rules  Cir.  Pr.,  261) 

one  of  remainiliK  parties  aa  plaintiff  after  partial  partition 1026 

replevin,  auretieson  plaintiff'*  undertakinE  in  actions  by  claimant  againrt  sheriff 1109 

representative  of  deceased  party  jointly  liai^  on  contract 8S 

on  death  of  sole  party,  oontinuance  by  or  against 84 

successor  of  public  officer  receiver  or  trustee 90 

time  when  and  condition!  under  which  parUee  may  be  Bubrtltuted  generaUy 192 

transfer  of  interest^n S3 

undertatinK  on  appeal  where  adverse  party  dies  afl«r  onler  or  judgment  as  emiring  to 

beoeSt  of  substituted  person 672 

Putltlon. 

I.  In  general. 

arbitration  of  conboveny  as  to IMS 

consent  of  parties  to  partition  of  part  of  severAl  tracts , 1018 

oostA  where  actions  brousht  to  partition  part  of  eeveral  traela  without  ovder  or  oonaent  ot 

parties 1013 

jurisdiction  of  eoun^  court* 67 

notine  of  pendeniy.  eanotUatioD.  on  malring  d^Kwit  or  tindsrtaking 124 

effect  of  filed  notice 121 

filinc 120 

Indexed,  against  wltom 1^ 

order  of  court  permitting  partition  of  part  of  several  traot* 1013 

prefereooe  in  trial 138 

security  required,  in  wfaoee  name  taken 1072 

separate  tracts  held  in  conmion,  action  f  or  partitioD  of  part 1013 

II.  Who  may  bring. 

oo-tenaota 1012 

dismissal  of  complaint  in  action  by  T^n^ndennan  or  ravetsioner 1014 

effect  on  riglit  to  bring  new  action  after  detcnuittatioi)  of  «*l«te 1014 

attate  which  tenants  must  possess 1012 

heir  daimios  to  be  oititlied  as  oo-teoant lOlS 

forpartitionof  property  devised 1016 

in  general 1012 

infant,  necessity  for  written  authority  of  surrogate lOlS 

proof  on  which  written  autiiority  of  surrogate  based lOlS 

remainderman  holding  vested  remainder  as  co-tenant 1014 

revGiiioneT  holding  vested  interest  as  co-tenant 1(H4 

■when  actions  may  be  brou^t 1012 

Btate,  payment  of  encumbrances  and  acquisition  of  individual  interestB  to  protect  State 

Interests (Pub.  Land*  L.,  1 19) 

m.  Pleadings. 

allegation  of  nature  ot  lien  on  undivided  share  and  share  or  interest  to  which  attaches 1021 

comidaint,  allegation  tliatCMCUtor  or  admlniatrat^  not  appointed 1019 

contents   generally (Rdet  Civ.  Pr.,  246) 

deaeriptioD  of  property ' (Rules  Civ.  Pr.,  346) 

sUtement  of  interest  of  parties (Knles  Civ.  Pr.,  246) 

heir  for  partition  of  devised  property.  DeceMaiyaliegatloiis 1010 

IV.  Partiw. 

death  of  party,  bringing  in  successor  in  interat (RnleaCiv.  Vi.,  261) 

executor  or  administntor,  when  to  be  made  party  defendant 1010 

guardian  ad  litsM  of  infant  party,  appointmeot S02 

necessary  parties 1017 

optional  parties  defendant 1021 

people  of  state,  how  made  party  defendant 1020 

perMQ  intet«eted  in  property,  bringing  in 193 

plaintiffs  limited  to  joint  tenants  or  tenants  in  common 1018 

proper  parties  defendant  not  named,  effeot  of  judgment 1021 

remaindennan  or  reversioner  in  entire  property  as  proper  party  defendant 1021 

substitution  as  plaintiff  ol  one  of  remaining  parties  after  partial  partition  directed 1026 

tenant  by  courtesy  of  entii*  proper^  aa  proper  party  defendant 1021 

V.  Trial. 

additional  altowanoe,  computation 1532 

to  either  party 1613 

plaintiff 1612 

Umitation  on  amount 1614 

costs,  deduction  of  oocta  and  expoissa  for  paying  money  into  court  to  satisfy  lien 1040 

where  notice  ol  no  personal  daim  served  but  defendant  unreasonably  defends 1478 


INDEX  TO  CIVIL  PRACTICE  ACT— Repbrences  are  to  SBcnoNS 
Partition — Continued. 

V.  Trial — Continued. 

issues  of  fact  triable  by  jury  of  right 1023 

raised  by  controverted  claim  of  title  of  any  party 1022 

triable  upon  pleadings 1023 

place  of 183 

preference  in  trial , 138 

of  costs  and  expenses  of  action  oyer  lien  on  undiTiidedAare 1035 

referee,  sdection  by  court (Ruka  Civ.  Pr.,  260) 

reference  on  default  or  admission  in  case  of  infants,  absentees  ou  unknown  partiea. 

(Rules  av.  Pr.,  247) 

to  ascertain  rights  of  parties  before  interiocutoiy  judgment.  .(Rules  Civ.  Pr.,  246) 
rights  of  parties,  ascertainment  by  court  before  i^teriocutory  judgment: 

(Rules  av.  Pir.,  246) 

title  or  interest  of  any  party,  right  to  put  in  issue 1022 

waste,  order  restraining 981 

VX.  Judgment. 

1.  IngeneraL 

award  to  parties  defendant  having  interest  or  UeQ  in  entire  property 1074 

costs  against  unknown  defendants 1036 

issuance  of  execution  to  collect  and  sale  of  interests  to  pay 1036 

costs,  determination  of  costs  and  expenses  to  be  paid  by  each  defendant 1036 

default  judgment,  substituted  service,  rii^t  to  defend  after  final  judgment 217 

recitals  in  action  by  infant .• 1015 

2.  Interiocutory. 

contents ! 1024 

designation  of  commissioner  to  make  partition 1024 

directing  partial  partition 1026 

direction  for  actual  partition 1024 

for  sale 1024 

to  pay  money  into  court  to  satisfy  lien  on  share 1040 

modifying  where  property  cannot  be  partitioned  in  kind 1037 

provision  as  to  terms  of  credit  on  sale 1056 

#                rents  and  profits,  adjustmei^t  between  parties 1075 

setting  off  shares  to  be  held  in  common  by  two  or  more  parties 1026 

supplemental  judgment  where  property  cannot  be  partitioned  in  kind 1037 

3.  Final. 

after  confirmation  of  sale,  effect  and  conclusiveness 1058 

foixb  and  contents 1058 

direction  for  delivery  of  possession 1034 

for  payment  by  defendants  of  proportionate  share  of  costs  and  extra  allowance. .  .  1036 

to  pay  proceeds  into  court  on  sale  made  free  from  debt 1045 

effect  upon  incumbrances  after  confirmation  of  sale 1059 

on  report  of  commissioners,  persons  upon  whom  oonehisive 1033 

rendition  and  effect 1033 

reservation  of  right  and  interest  of  party 1033 

recording  exemplified  copy  of  final  judgment  or  roll , . . . .  1076 

rents  and  prof^s,  adjustment  between  parties 1075 

VII.  Commissioners  to  make  partition. 

appointment 1024 

compensation 1550 

confirming  report , * 1032 

designation  of  boundaries 1028 

division  into  and  allotment  of  parcels 1028 

duty  to  make  partition  or  report  impracticability 1027 

fees  and  expenses,  taxation  and  payment 1031 

majority,  acts  of  valid 1030 

meetings  of  commissioners 1030 

new  commissioners,  appointment  of 1032 

•     number  to  be  appointed 1024 

oath 126 

removal , 81 

report,  contents,  execution,  and  filing 1030 

that  actual  partition  cannot  be  made  without  great  prejudice  to  owners 1027 

setting  aside  report 1032 

surveyor,  right  to  employ 1028 

vacancy,  appointment  to  fill 81 

Vm.  Actual  partition. 

compensation  between  parties  to  equalise 1073 

costs  on  judgment  for 1036 

delivery  of  possession,  direction  for  in  final  judgment  on  oonfixmatioQ  of  report 1034 

designation  of  boundary  of  parcels  divided  and  allotted 1028 

dividinginto  and  allotting  distinct  parcels 1028 


INDE3C  TO  CIVIL  PRACTICE  ACT— RBrasutreEB  abb  to  Sectionb 

Partition — Contlnaed. 
VIII.  Actual  partition — CoDtiDUed. 

divioicni  among  nmaindeimBD  or  reverriooen 

vhere  party  haa  estate  by  curtesy,  life  or  yean  in  imdiTided  Bhare 

unadmeasured  right  of  dower  in  property  or  part  UuHWif 

entorcementofjudgment  directing  delivery  of  parcel 

equaliiiug,  award  of  compensation  agaiiist  unknown  party 

light  to  award  compenaatioD  agaioat  infant 

Gnat  judgment  oonfiiming  report  of  commissioners,  persons  on  whom  condaave 

how  made 

infant,  recitals  in  judgment 

judgment,  direction  for  delivery  of  powBCWnJon  of  pared 

lien  of  creditor  upon  share  in  partition 

partial  partition,  succeegive 

when  directed 

preference  of  coats  and  ezpenseB  of  action  over  lien 

remaindermen,  division  among 

reversioners,  division  among 

setting  off  ebarea  to  be  held  io  common  by  two  or  more  partiea 

severance  of  action  when  partial  partition  direct«d 

surveyor,  employment  of 


when  to  be  dincted 

Sale. 

1.  In  general. 

.   delivery  of  pOHseeaioD.  direction  in  judgment  compelling  sale 

enforcement  of  judgment  directing  delivery  of  possession 

judgment,  entry  in  county  where  property  wtuated 

persons  bound  by  judgment  after  filing  notice  of  pendency 

protection  of  interest  of  owners  of  future  estate 

referee,  sdection  by  court (Bulee  Civ.  Pr.,  260) 

slay  of  Bale,  notice  required  where  ^plication  made  to  judge  out  of  court. 

(Rules  dv.  Pr.,  249) 

unknown  owners,  protection  of  lights 

when  sale  may  be  directed 

to  be  directed 

2.  When  directed. 

consent  of  tenant  to  sale  of  property  in  acdon  by  remainduman  or  reversioner 

cotta  and  expenses  of  trial  orreferenceorother  proceedings  in  action,  bow  paid 

of  action  and  expenses  of  sale,  bow  paid 

expenses  of  sale,  sum  paid  to  redeem  property'  from  tax  sale 

infant,  in  action  by 

mortgage  in  name  of  owner  of  sfaate 

proportion  of  proceeds  of  parties,  determination  after  payment  of  costs  of  action  and 

eipenses  of  sale ....,..,,, : . . 

remainderman  or  reversioner,  when  ordered  in  action  by 

report  of  commisaioneis  that  property  cannot  be  partitioned  in  kind,  modification  of 

interlocutory  judgment  directing  sale * 

sale - 

security  in  addition  to  mortgage  and  bond  where  credit  given 

separate  mortgage  for  credit  in  name  of  county  treasurer 

supplemental  interlocutory  judgment  directing  sale  on  report  of  commissioners 

3,f  Satisfaction  of  lien. 

application  by  lienor  for  money  paid  into  court 

final  judgment  confirming  sale,  effect  on  lienors  who  failed  to  prove  claim 

payment  into  court  of  money  to  satisfy  lien  on  shaKs 

of  liens  on  shares,  order  of 

other  parties  not  to  be  delayed  by  proceedings  to  ascertain  and  settle  liens. . . 
reference  to  ascertain,  publication  of  notice  requiring  lienors  to  appear  l>efore  referee 

to  prove  liens 

report  of  referee 

reference  to  inquire  as  to  lien  on  undivided  share 

■ale  tree  from  liens  of  debts  of  decedent , 

4.  Dower  interests. 

consent  o(  doweress  in  undivided  share  to  receive  gross  sum 

effect  of  sale  of  dower  interest  in  entire  property 

gross  sum  in  satisfaction  of  dower  in  entire  property ....,,.....,.,.,.... 

undivided  share 

investment  of  money  paid  into  court,  securities  in  which  to  be  invested 

one  third  for  btmefit  of  dower  interest  in  undivided  share  on  tailui«  to  give  consen 

to  gross  sum ,  ,  . . 

where  dower  interest  in  entire  property  sold 

protection  of  inchoate  right  of  dower 


INDEX  TO  CIVIL  PRACTICE  ACT— Reitbikcbs  abx  to  Scotionb 

on — ContinuwL 

tsle — Continued. 

4.  Doirer  interesta — Continued. 

relBBMof  mtmediTOiDftiiofinahoBterishtatohuibaiid 1054 

aalaoTeieeptioDof  dow(Tintere*taiii«afo«prop«rty  MdiMMtionaiy  withoonrt. 1049 

5,  Distribution  of  proceeds. 

duties  of  officer  making  sale 1061 

inftuit.  disposition  of  portion  due  to .' 1063 

inquiry  as  to  unknowii  hein.  et«.,  dfamissd  of  piDoeediiiff  whsre  ankmnrn  hdn 

appear  and  make  proof 1068 

■ervloe  of  notioe  of  hearing 1007 

investment  tor  teoBut  or  widow,  in  what  seourities  made 1070 

judioialinquicyaa  tounktiownlianiiiKfereaeetodispairitioDaf  utietaiiiMdpraeeeds.   1066 

known  hein  of  ancestor  of  unknown  heira.  amons 1060 

money  deposited  into  court  on  sale  free  from  debt  of  decedent,  payment  at 1016 

paid  into  court,  piDof  required  on  application  by  parties  for. 

(Rules  Civ.  Pr.,  248) 

payment  of  sum  chargeable  upon  share  to  aatisty  lien 1061 

wife's  inoboate  risht  of  dower  to  husband  on  release 1054 

redenptioD  of  property  sold  fur  taxes,  siwiiimiiiniln.  or  water  ratea 1002 

report  of  ofBcer  "'»<''''g  sale 1061 

Becurity  required,  in  wbose  name  taken 1072 

to  refund  if  not  entitled  to  Hhare  paid  over , 1071 

taxes,  aneesmenta,  and  water  rates,  paymeot  out  of  piooeeds  without  direotioo  in 

judgment 1002 

tenant  lor  life  or  years  in  undivided  share,  inveMment  of  entire  prooeeds  on  faihire  to 

give  consent  to  arom  BUm 1051 

paytneat  of  gross  sum 1051 

time  wiUiin  which  reimrt  of  distribution  mutt  bsmade 1001 

unknown  and  absent  owners,  investment  of  shares  of  prooeeds 1064 

heits.  presumption  of  death  after  twenty-five  years 1065 

when  proceeds  of  sale  payable  directly  to  parties 1046 

to  be  distributed 1061 

withdrawal  of  deposit  in  court  by  petsoa  entitled  thereto 1047 

undertaking  required - 1047 

jands  of  infants  and  incompetents  by  sffreemeot. 

application  by  guardian  or  committee  for  authority (Real  Prop.  L.,  1 590} 

authority  to  guardian  or  committee  to  execute  releases (Real  Prop.  L.,  f  592) 

contents  of  petition (Real  Prop.  L..  f  691) 

court  may  KUthotiie  partition (Real  Prop.  L.,  I  592) 

effect  of  releases (Real  Prop.  L..  |  603) 

notice  of  application (Real  Prop.  L.,  {  591) 

to  superintendent  of  state  institution (R«al  Prop.  L.,  1 500) 

nhlp. 

on  against  partnerriiip  using  name  of  deceased  peison,  amendment  of  process  and  papers. .  .  223 

(fleet  of  service  of  summons  on  penoDS  using  such  name 323 

idunent  of  interests  of  partner,  discharge  on  application  of  another  partner 958 

'  of  execution  on  partner's  interest  where  attachment  discharged  as  to  that  interest. .......  092 

ise  of  partnership  property  from  execution  against  individual  property QSO 

lequent  action  against  pHTtner  not  joined  in  original  suit 1301 

ertaldng  to  releaae  partnership  property  from  execution  as  enuring  to  other  judgment 


i 


tnent  to  recover  ground  on  which  party  wall  re«ta  in  dty 

I.   See  Letters  Pa  tent. 

at. 

inse.  neceseity  for  specifically  pleading 

pnent,  apparent  partial  pvnuint  under  execution,  avoidance  of  eSeot  as  tolling  statute  of 

limitations 

tation  of  actions,  partial  payment  as  tolling  of  statute 

ucipal  corporation,  receipt  given  as  presumptive  proof  of  payment  by 

Liol  payment  as  overcoming  presumption  of  payment  of  judgment  from  lapse  of  time 

iminary  proof  to  introduction  of  receipt  given  to  municipal  corporation 

lumptionof  payment  of  judgment  arising  from  lapse  of  time 

dpt  given  to  municipal  corporation  as  presumptive  payment 

ing  statute  of  limitations,  partial  payment  as 

rant  of  attachment,  payment  of  final  judgment  as  annulling. .  ,, 


INDEX  TO  CIVIL  PBACTICE  ACT— Repmincbs  ase  to  Sbctiomb 

Parmeilt  of  monoy  into  Uld  out  of  court.   See  also  Money  and  particular  titles. 
I.  Pi^meiit  into  court- 
action  in  referenoe  to  court  funds,  who  may  brine 

adminiattatiOD  of  court  funda (Rulea  Civ.  Pr.,  30) 

ley  deposited  wiUtibetiff  in  lieti  of  undertaldng  or  bail 

ar  failure  or  neglect  to  obey  judEment 

imirer,  payment  or  transfer  to . ,  ,  . 

ieu  of  undertaking  on  appeal 

icvaaaeourityonstayoEprooMdingiaftarjudgnieiit 

ith  county  clerk  in  satisfaction  of  judgment 

traDHmiamontoappeUatedivisionof  stalementof  fund.. ;  .<Rulea  Civ.  Pr.,  34) 

f  party  from  liability 

pVmeQt  of  rent  in  anear,  intereat  and  coots  before  judgment.  <<i«mi—nl  of  com- 


iidgmeot 

ity  clerks  of  sreater  New  York  for  filing  and  entering  order  diraoting. . 

reror  chamberlain  of  Now  York  City 

of  mortgage  by  action,  instalment  due 

a,  qiplication  for  order  petmitting  plaiutiS  to  pay  amount  of  debt  into 
Tge  of  plaintiff  upon  payment  into  court , . 


lirec^ng  payment  of  amount  of  debt  into  court 

ig  actions 

^  of  court  funda,  in  whose  name  aecuiitiee  taken 

how  enforced 

ecurity  to  stay  prooeedingB  after  trial  and  before  jndgmeBt  by  injnttetion 

I  subject  of  litigation 

City  chamberlain,  transfer  to 

nder  made  after  suit  brought 

noney  to  satisfy  lien  on  individu^  dtare 

>nt  to  county  tceamirer  of  fund  realiaed  on  sale  directed  to  be  made  free  from 

ebts 1 

property  sold  after  appeal,  proceeds  of  sale 

[attached  property. 

]  of  real  property  sold  under  execution  by  penon  qwoiidly  appointed 

nng  on  sale  of  partners  interest  under  execution 

r  suit  brought 

1  which  money  or  security  must  be  transfered  to  county  treasurer 

unties  representing  court  funds 

aid 

ort  to  i^pelltite  diviBioa  by  custodian (State  flnaoca  L..  |**r-f) 

a  of  custodian (State  Finance  L.,  |  44-e) 

of,  title  to  successor  in  office (State  Finance  L.,  f  M-b) 

t  bOoka  of  account (State  Finance  h..  f  44-d) 

n  of  bank  of  deposit (State  Finance  L.,  {  44-c) 

>n  by  comptroller  of  moneys  and  securities  paid  into  court. 

(Stete  Finance  L.,  1 44-a) 
t  of  court. 
)py  of  order,  £|ing  one  copy  with   depoaitoTy  on  order  directing  periodical 

aymeuta (Rules  Civ.  Pr.,  32) 

custodian  and  depository (Rulea  Civ.  Pr.,  32) 

cknowlcdgment  and  proof  of  identity (Rules  Civ.  Pr.,  31) 

,  entries  required  to  be  made  by (Rulea  Civ.  Pr.,  34) 

payment  of  money  out  of  court,  requisitea (Rules  Civ,  Pr.,  33) 

aty  treasurer  or  chamberlain  of  New  York  City 

in  lieu  of  income (Rules  Civ.  Pr.,  SO) 

lyment  on ..,,... 


required (Rule*  Civ.  Pr.,  31,  32) 

ect  payment  to  person  entitled  to  receive (Rules  Civ.  Pr.,  32) 

>w  cause,  neoessily  for  service (Rulea  Civ.  Pr..  3^ 

ipplication  by  lienor  for  money  paid  into  court 

9dH  paid  into  court  on  ssle  free  from  debts  of  decedent 

required  on  application  by  party  for  money  paid  into  court: 

(RulM  Civ.    Pr..    S4S) 

iction  of  lien  on  undivided  share 

rawal  of  deposit  by  psiBon  entitled  thereto 

idgmentororderunderwhidi  money  deposited,  to  accompany 

(Rules  Civ.  Pr.,  82) 

uired (Rules  Civ.  Pk-.,  82) 

>perty,  withdrawing  money  depodted  by  referee (Rules  Civ.  Pr.,  178) 

ang  money  out  of  court  as  acceptance 
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bonds.   SeeBontU, 

tlei.    See  also  p&rticular  titles. 

In  general.  ■  -  ■  -'i 

oountjk clerk,  failure  lo  record  order  ^pointing  receiver  o[  judBment  debtor  or  t«  tumlBh 

iwrtiGed  copy US 

effect  of  civil  practice  act  on  penaltieB  inctuled , 1A73 

esecutioc  sale  of  real  property,  iireKularJty  in 714 

habcsa  corpiu  and  certionat  to  inquire  into  deteatioo,  penalty  for  di«obedienM  of  final 

order I2ft7 

refusing  copy  of  mandate 12S1 

illegally  reoommitting  legally  diKharged  priioner  in  IwbeM  eorpaa  and  certionil 

proceedings 1260 

notice  of  execution  aale,  penalty  for  deatn^ing 861 

prisoner  to  testify,  disobedience  of  order  to  bring  up 420 

sheriff  for  wrong  delivery  of  chattel  in  replevin 1106 

subpoena  to  appear  before  arbitrator,  referee,  board,  or  oomsuttoe,  ponal^  for  disobe- 
dience   406    . 

when  incurred  acts  done  in  conformity  to  decision  of  Appellate  diviston  eonstiuing  statute .  tl77 

certiorari,  refusal  to  issue  writ  to  inquire  into  detention i 1236 

habeas  corpus,  refusal  toionie  writ  to  inquire  into  detention •. 1236 

Action  for. 

1.  In  geceral. 

arrest  in 828 

barred  by  payment  of  fines  against  public  officer  in  mandamus . . . . : 1340 

cost*  in  action  against  school  officer  or  supervisor  for  penalty ' . . . ,  1407 

joinder  of  causes  of  action 2GS 

liniilation  of  actions  for  penalty  against  director  or  stockholder  of  moneyed  wnporft- 

tionorbank... 40 

given  to  poaons  aggrieved  or  to  petBOns  and  people 40 

place  of  trial  generally 184 

of  actions  by  people  for  trespass  on  forest  preserve 184 

where  offence  oonunitted  on  water  in  two  counties IBi 

recovery  by  district  attorney  or  attotmey  geoerol  a«  bar  to  otber  aotlofu 1178 

subpoena,  disobedience  of 405 

2.  By  state. 

attorney  general  or  district  sttomey 1178 

bringing  action  in  name  of  people 1209 

coat*  iiiiere  recovery  le««thaa  fifty  dtdlan 1471 

limitaUon  of  actions . , SO 

by  people  where  common  informer  fails  to  proMOUtewilbia  one  year 62 

right  of  court,  iuiy,  or  referee  to  award  part  of  penalty 1182 

supreme  court  and  justioe's  court  having  oonounent  jurisdiction,  where  aMioD  by 

pec^ 1178- 

3.  Private  peraon. 

collusive  recovery,  when  not  bar  to  action  by  common  informer 1181 

common  informer,  right  to  maintain  in  own  name ...,., 1180 

compromise,  right  of  common  informer  to ;  1180 

limitation  of  action*  by  common  informrsr , 52 

part  of  penalty,  right  of  court,  jury  or  referee  to  award 1182 

right  of  persons  aggrieved  to  sue ,   1 170 

service  of  mimmonSi  by  whom  made 222 

summons,  by  whom  aerved * 223 

delivery  to  magistrate  with  certificate  of  servioe 222 

filing  together  with  certificate 222 

proof  of  service 222 

right  of  common  informer  to  countermand .     222 

P*nd«nCT  of  action.    See  also  Notice  of  Pendency. 

feeaof  county  clerks  of  greater  New  York  for  canoeling  notice 1567 

filing  and  recording  notice 1S67 


I 


Peopls.   SeeSUte. 

defendant  in  action  affecting  real  property,  necessary  legations . . 


PvUwblo  proportT. 

sale  of  peridiable  property  that  is  subject  of  aetioa  or  special  proceedings.  . 

where  attached 


INDEX  TO  CIVIL  PRACTICE  ACT— RsPBEances  abb  to  SsonoMB 


P«rp0tU»tlon  of  tMtlmon;.    See  Evidence ;  Depositioiis;  Real  Property. 

twnonai  Injuir- 

abatement  of  action  by  death  of  party  after  verdiot,  report  or  deoisioD 

TGTenal  on  questiona  of  Ian  where  party  dies  after  verdict,  report  or  decisiCMi 

arrest  in  action  for 

attachmeat  where  injury  c&used  by  Deglisence,  fraud,  or  other  wrocgtul  aet 

damaEca,  asBessment  on  application  for  judgment  by  default 

deposition  at  time  of  making  phyrical  sianiiiiatian.  takiag 

of  hospital  pbysician  or  nurse  in  actions  for 

hospital  physician  or  nurse,  attendance  at  trial  thou^  deposition  taken 

disclosure  of  information  acquired  at  hoq;>ItBl  as  to  injury 

joinder  of  several  causes  of  action  for 

limitation  of  actions  for  negligenoa 

mitigation  of  damages  as  partial  defense 

necessity  for  alleging  facts  in 

proof  of  facte  ini 

upon  reference  or  inquiry 

negligence,  limitation  of  action 

order  for  physical  eramination 

physical  examination  of  plaintiff 

tender  after  suit 

definiAon ,.,,.,.,.,.,,, (Gen.  Const.  L., 


action  affecting  title,  summons,  service  by  publioa^n 

attachment  in  action  for  injury  eausod  by  negllgenoe,  fraud,  or  other  wrongful  act 

discovery (Rules  Civ.  Pr.,  U 

at  personal  property 

eiemptions  from  oiecution 

of  damages  for  taking  or  inluringexnupt  property 

of  right  of  action  for  injury  to  Biempt  property 

injury  to,  asamament  of  damages  on  applicationfor  judgment  by  default 

joinder  of  causes  of  action  for  injuries 

limitation  of  action  for  injury  to,  generally 

computation  of  period  in  action  by  eieeutor  or  admiiusUator  accmiag  after  deal 

before  granting  of  letter 

mitigation  of  damages  as  partial  defense  in  action  for  injury 

mitigation  of  damagw  in  action  for  injury  to.  neoesaity  for  pleading  faete  in 

proof  of  facts  in 

poor  person;  defending  action  involving  right,  title  or  interest  to  personal  property  as. . . 

rent,  profits,  or  other  income,  and  increase  as  included  within  term  "property  " 

tender  after  suit  for  injury  to 

PtUtlon. 

affidavit  as  substitute  in  institution  of  proceedings 

certiorari  to  inquire  into  cause  of  detention 

habeas  corpus 


stake 

Phyiical  «Mnliuttlon. 

deposition  at  time  of  taking  physical  examination,  taking. . 

necessity  for  taking  at  time  of  i^iyaical  examination.  ,  . 

order  for 

person^  injury  action,  examinatiou  of  female  plaintiff 

plaintiff. , - 


ntjiieUna  andiurgMuu. 

arrest  in  action  for  malpractice 

confidential  communication  by  deceased  patient,  disclosure  of ,  . . '. 

facts  tending  to  disgrace  memory  of  deceased  patient,  disclosure  of 

hospital,  disclosure  of  information  In  personal  injury  action  acquired  in  atteudlDg  pi 
information  acquired  in  professional  capacity,  disclosure  of 

as  to  mental  or  physical  condition  of  deceased  patient,  right  to  discloss 

that  crime  has  been  committed  on  child  under  sixteen,  disclosure  of 

personal  injury  action,  subpoena  to  attend  at  trial  though  depositions  taken 

professional  instruments,  lumiture  and  laboratory  ai  exempt  from  ei 
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luu  and  mrswmf — ConUmwd.  ,T. 

ver  SB  to  DOnfideDtial  cfnmnunic&tiona.  form  of 3M                    i^. 

of  privil^e  by  repreaentBtive  of  deoeased  patieat  ■•  to  oonfidMltMt  MUUnliDioatioM  and  '.  :jt 

iufomuktioD 3M                  ■"  .-^-li 

aa  to  infarmation  a*  to  msntal  or  phyaioal  conditioit 3M                      ^< 

if  trial.    See  Trial-  /j9 

III.    See  Appeatiwce;  Incompeteat  PeraooB;  Infants;  Parties.  ^^H 

Df.    See  alao  Ananer;  Camplaint;  Diamiawtl;  PartiM;  R«idy;  Verifloktion. 

In  general.  i  . 

abaodODinetit  on  failure  to  file  by  order  of  court 100  -  ^ 

account,  delirery  of  copy  of  account  to  defendant  on  dAnand 246 

adnjisaiona  of  aUegatioDB  id  Biuwer  by  failure  to  reply 343  ' 

complaint  by  failure  to  anawer ,     243 

allegations  of  new  matter  in  answer  to  which  reply  DOt  required  deemed  controverted  ■  .      343 

bill  of  particulars,  effect  of  failure  to  deliver. 247      .    . 

when  may  be  ordered 247 

eo-def  endant,  relief  against 264  ' 

service  of  answer  on  where  relief  demanded  against 264 

complaint,  first  pleading 2M 

conditions  preoedent,  how  pleaded (Rules  Civ.  Pr..  02) 

contents 241 

corporationa,  actions  by  or  against,  neceesaiy  allegations (Rules  Civ.  Pr.,  93) 

costs  on  motion  to  strike  out  Bcandalous  matter 1488 

designating  on  pleadings  furnished  on  trial  of  parts  daiqied  to  be  admitted  or  controverted 

(Rulca  Civ.  Pr.,  160) 

facts  only  to  be  pleaded 241 

frivolouH  pleadings,  costs  on  motion  for  judgment  on 1487 

how  subscribed (Rules  Civ.  Pr.,  91) 

insufficient  pleading,  effect  on  Judgment  after  verdiet,  report  or  decidon 109 

issue  of  fact  when  arising  on  answer  or  reply 422 

judgment  on  pleadings  after  issue  joined,  motion  for (Rules  Civ.  Pr.,  112) 

or  determination,  how  pleaded (Rules  Civ.  Pr..  B5) 

jurisdiction  of  court,  failure  to  question  on  motion  as  waiver  of  objection 279 

liberal  construction,  applicability  of  rule  to  pleadings 275 

lost  or  withheld  pleadings,  filing  copy (Rule*  Civ.  Pr.,  14) 

mispleading,  effect  on  judgment  after  ven^ct,  report  or  decision 109 

mistake  in  name  or  recital  where  corisct  name  or  recital  given  in  pleading,  effect  on  judg- 
ment after  verdict,  report  or  dedsian 109 

omission  of  material  allegation,  effect  on  judgment  after  verdict,  report  or  deoisioD 100 

pleading  over  after  decision  of  point  ^  law  raised  by  motion  in  lower  or  appellst«  court, 

permissioD  aa  discretionary  with  court 283 

private  statutes,  how  pleaded (Rules  Civ,  Pr.,  98) 

striking  out  for  disobedience  of  order  or  subpoena 405 

matters  that  may  tend  to  prejudice,  embarraaa  or  delay  fair  trial. 

(Rules  Civ,  Pr.,  103) 

pleadings  for  disobedience  of  order  for  discovery  or  inspection 325 

•ham,  etc.,  matter." (Rules  Civ.  Pr.,  103) 

subpoena,  striking  out  for  disobedience  by  party 405 

verified  pleading  as  affidavit 7 

Joinder  of  causes. 

causes  of  action  that  may  be  joined  in  same  compl^t  genersUy 258 

consistent  with  each  other,  necMsity  that  causea  joined  be 258 

contracts,  action  on 258 

ejectment .     258 

legal  and  equitable  causes 258 

libel 258 

1310 


public  health  law 

people  against  defendant  on 
personal  injuries  generally. . 

property,  injuries  to . .  . 
real  property,  injuries  to.  ,  . 


slander. 258 

statute  authorising  action  or  regulating  practice  therein,  effect  on  right  to  unite  several 

causes  of  action 2,t8 

subject  of  actioik,  claims  arising  out  of  transactions  connected  with 258 

transaction,  claims  arising  out  of  same 258 

trial,  necessity  that  causes  joined  be  triable  in  same  place 258 

trustee,  claims  against  by  virtue  of  contract  or  operatloa  of  law 258 


K 
^ 
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Flaullne — Continued. 

II.  Joinders  of  caiues — Continiied. 

penomtl  aod  r^rewntKtive  oauiea  of  action  against  executor  or  adminiatratoT. 

(D«c.  Est.  L.,  1  1 

III.  AmendmeDt  ol  pleadinCB. 

after  dedsioD  of  point  of  law  in  lower  or  appelate  court,  p«naia«ioa  as  di»cretioaar3r  i 

causes  of  action  impropeiiy  united (Rules  Civ.  Pr.,  1 

complaint  to  sustain  order  of  Arrest 

defect  of  parties  plaintiff  or  defendant (Rules  Civ.  Pr.,  1 

delay,  effect  of  amendment  made  for 

.    failure  to  answer  amended  pleading,  effect (Rules  Civ.  Pr.,  1 

indefinite,  uncertain  or  obacure  allegation* (Rld«s  (3r.  Pr.,  1 

misjoinder  of  parties  plaintitf. (Huka  Civ.  Pr.,  ] 

motion  addressed  to  pleading,  extension  of  time  for  notice (Rules  Civ.  Pr.,  I 

time  within  which  to  be  noticed (Rules  Civ.  Pr.,  1 

of  course 

referee,  power  to  allow 

relief,  amendment  to  grant  appropriate  rdief  on  (acts  ideaded 

restoring  to  originHJ  form  amended  pleadinsa  made  for  delay 

service  of  ameoded  pleading (Rules  Civ.  Pr.,  1 

striking  out  amended  pleadings  made  for  del^* 

sham,  etc.;  matter (Rules  CSv.  Pr.,  1 

order  to  serve  amended  pleading (Rules  CIt.  Pr.,  1 

time  within  which  answer  must  be  served  to  amended  pleading..  .(Rule*  dv.  Pr.,  I 

pleadings  m^  be  amended  of  ooune 

trial,  when  may  be  amended  on , (Rules  Civ.  Pt.,  1 

variance,  amtmdment  to  conform  with  proof 

IV.  Variance. 

amendment  to  conform  with  proof 

failure  of  proof  distinguished 

findings,  power  of  court  where  variaoos  immaterial 

judgment,  after  verdict,  report  or  decision,  effect  of  varianoe  between  summons  and  o 

material,  defined 

V.  Supplemental  pleadings. 

addition  to  former  pleadings,  effect  on  provisional  remedy 

or  in  place  of  former  pleadings 

bring  in  succeasor  of  deceased  defendant  on  ^tplieation  by  jdaiatill,  neoeeaity  for  sap 

mental  [deading 

extension  of  time  for  makiiie  supplemental  complaint  on  death  or  dlsabiUty  of  party .  , 

taots  that  may  be  alleged  in * 

judgmeatt  or  decree  rendered  after  oommenotnnent  of  action  detennining  matters  in  < 

troversy,  allegation  of 

permission  to  make 

provisional  remedy,  effect  of  supplemental  pleadings  in  addition  to  tonner  pleadinsB. . . 
VI.  Verified  pleading. 

affidavit  as  indnding  verified  pleading 

allegatJons,  fotinof 

that  are  regarded  as  having  been  made  upon  knowledge  of  liermns  verifying 

constructions  of  allegations 

default  judgment,  entry  on  unverified  comirfeint 

verified  complaint 

denials,  form  ol . . '. , 

VII.  Filing. 

abandonment  of  pleading  by  order  of  oourt  on  failure  to  Ble 

failure  to  file  on  notice,  effect 

necessity  for 

time  wiUunwblrb  pleading  must  be  filed 

VUI.  Specific  pleas. 

account,  neceasity  for  pleading  items  in  action  on 

affiimatively  pleading  matter  in  answer  which  plaintiff  uot  t«qulred  to  Mvatlve  in  o 

plaint,  necessity  for 

another  cause  of  action  pending,  waiver  by  failure  to  raise  by  motion 

conditions  precedent,  how  pleaded (Rules  C^v.  Pr.,  (K 

defenseraisingiBsueof  fact  not  arising  out  of  preceding  pleading 

that  must  be  raised  by  specific  plea 

would  be  likely  to  take  oppomte  party  by  surprise 

illegality 

judgment  or  determination,  how  pleaded (Rules  Civ.  Pr.. 

justification  in  libel  or  slander,  effect  as  barring  evidemcs  ol  militating  eircumstances . . 
libel  and  dander,  pleading  of  application  of  defaoatoty  matter. . .  (Rules  Civ.  Pr., 
limitations,  statute  of 
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tdlnff— Continuvd. 

!I.  Specific  pleas — Continued. 

payment 242 

pretuinptioii  of  payment  of  judcment,  manoer  o(  pleading 44 

private  statute,  how  pleaded (Rules  CW.  Pr,,  98) 

release 242 

.(Rules  Civ.  Pr.,  97) 

242 

242 

death,  oontributoiy  n^digenoe  in  action  for  damacea-oaurinB. .  .  .(Dec.  Est.  L..  1 131} 
K.  ObjeotionB  to  pleadings. 

1.  In  general. 

contested  motion,  tiiable  as ...  , 234 

dilalorypleaandpleftsinabBtement,  waiver  by'faUure  to  take  objectioQ  by  motion.. .  27S 

how  stated 280 

objections  that  may  be  stated  in  language  of  statutes  without  parUculars 280 

must  point  out  specifically  the  particular  defect  relief  upon 280 

2.  In  point  of  taw. 

counterclaim,  right  to  raise  in  reply 272 

defense  insufScient  in  law,  failure  to  raise  same  before  trial  as  waiver 270 

right  to  raJBeJn  reply , 272 

failure  to  raise  obi eotiona  by  motion  or  answering  pleadings  as  wtdver 279 

form  and  manner  of  pleading,  objections  to  bow  tkken 277 

how  takeo 277 

jadgtnent  wbete  dedsion  on  point  of  law  substantially  disposes  of  whole  action,  «oud- 

terclaim  or  defease , , *. 284 

motion  addressed  to  complaint  or  couaterelaim  or  delenee,  effect  of  service  of  answer 

or  reply  pending .  282 

right  to  take  by. . .  , 277 

necessity  that  aU  of  objections  be  bJientMber  by  motion  or  by  ttnswering  pleadings.. .  2S1 
not  waived  by  failure  to  take  t^  motion,  defenae  iusufficieut  in  law  upon  the  face 

thereof 279 

lacts  iocufficient  to  constitute  cause  of  action 279 

juriadiction  of  court 279 

riijit  to  object  by  motion  to  specifled  cause  of  aotioii,  countardaim  or  dBfensti  and 

[dead  to  others 281 

take  in  port  by  motioa  and  port  by  answering  pi 
objections  both  by  motion  and  by  answeting  pi 

waived  by  failure  to  take  by  motion,  another  aotion  peaauig '^/o 

another  action  peoding  as  to  oountraclaim 276 

caaseeotoctioQimproperly  joined. 278 

counterclaim  not  one  wbicb  may  be  interposed 278 

defect  of  parties 278 

jurisdiction  of  person  of  defendant  where  jurisdiction  may  be  acquired  by  consent  278 

legal  capacity  af  defendant  to  sue  on  counterdalm 278 

legal  capacity  of  plaintiff  to  sue 278 

misjoinder  of  parties  plaintiff , 278 

waiver  wbwe  not  taken  by  motion 278 

£.  Verification. 

answer  of  infant  by  guardian  ad  litem 248 

detective  verification,  remedy  for 253 

right  to  treat  pleadings  as  nullity  after  notice 253 

omiauou  where  party  privileged  from  testifying  OS  to  aUegalion  in  pleadinSB ^^ 

when  required  generally 248 

I.  Particular  actions  and  proceedings. 

1.  Joint  debtors. 

answer  in  actions  to  charge  one  not  personally  served,  defenses  and  oounterolaims 

pleadable 1187 

complaint  in  action  to  charge  joint  debtor  not  served,  verification  and  necessary  alle- 

gatioQB 1180 

2.  Litiel  and  slander. 

mitigating  circumstanoBS,  plea  fnjustification  as  barring  right  to  provs 338 

S.  Mandamus, 

teueral  rules  relating  to  pleadings  M>plioable , 1329 

joinder  of  grieysnces  in  alternative  mandamus 1316 

objections  to  petitlou  and  order  in  point  of  law 1322 

return  to  alternative  party,  applicabihty  of  statutes  and  rales  rdating  to  answer 1326 

return  to  petition  and  order 1322 

rules  of  pleadings  applicable  to  alternative  order  and  rettun 1316, 1322 

striking  out  petition  or  return  as  sham 1329 

3.  Partition. 

OMnplaint,  allegation  of  non-appointment  of  eieeutor  of  deceased  owner 1019 

description  of  property  in  complaint (Rules  Civ.  Pr.,  246) 

interest  of  parties,  statement  in  complaint (Rules  Civ.  Pr.,  245) 


i 


INDEX  TO  CIVIL  PRACTICE  ACT— RBraBENCEB  abe  to  Sbctioms 

PlMdins— Continued. 

XI.  Particulsr  (utions  and  proceedings — Continued. 

4.  Prohibitioii. 

pleading!  not  allowed 

5.  Replevin, 

In  third  persOD,  right  to  plead 


XII. 


complaint  for  defect  appearing  on  face (Rules  Civ.  Pr.,  II 

complaint  for  defect  not  appearing  on  fM« (Rulea  Civ.  Pr.,  II 

counterclaim  for  defect  spearing  on  face (Riilee  Civ.  Fr..  II 

counterclaim  for  defect  not  appearing  on  face (Rule*  Civ.  Pr..  1. 

detettninatioD  of  motion  to  diamin  complaint  for  delect  not  appearing  on  taoe . 

(Rulea  dv.  Pr.,  II 


PoorpwKuu. 

Bctiona  which  defendant  may  be  permitted  to  defend  aa  poor  peraon 

Appeal  by  or  agaiuat  party  proiecuting  or  defending  aa  poor  peraon 

aadgnment  of  attorney  to  prooecute  action (Rules  Civ-  Pr.. 

to  proaecute  action 

attorney's  right  to  oosta  in  favor  of 

corta  or  fees,  liability  tor 

right  of  attorney  to  coefa  in  favor  of 

failure  to  pay  ooata  of  foimer  action  aa  affecting  right  to  proaecute  aa  poor  peraoo 

incompetent  persona,  application  by  oveneer  of  the  poor  for  appointment  of  oomnntt^e.  ■ . . 

infant  proeocuting  suit  aa  poor  peraon 

leave  to  defend  action 

annulling  order  permitting  defense  aa  poor  person (Rulea  Civ,  Pr., 

amigning  attorney .(Rules  CSv.  Pr., 

order (Rulea  Civ.  Pr.. 

petition,  content*  tuid  requisite (Rules  Civ,  Pr.,  ■ 

leave  to  prosecute  ae  poor  person 

'""■l"'ng  order  permitting  person  to  sue  aa  poOT  person (Rules  Civ.  Pr., 

application,  contents  and  requiaile (Rulea  Civ.  Pt.. 

order  permitting  person  to  sue  as  poor  peraon (Rulea  Civ,  Pt., 

poor  person  defined '. . . 

Population. 

certificate  of  director  of  census  duly  atteMed,  adotiaaibility  in  evidenoe 


Poit-offlce.    See  also  Mail. 

branch  poet-office  as  equivalent  to  general  post-office  in  service  of  pqier  by  mail . . 

entryof  judgment  on  app««],  notice  of  by  mail 

notice  of  trial,  time  for  service 

service  of  paper*  by  mail 

time  added  where  papers  served  by  mail . . , 


XI  sherifT  where  settlement  of  execution  made  after  levy . . 


Pr0f«r«nc«t. 

I,  Trial  of  action. 

appealability  of  order  granUng  preference ,  . . 
arrat,  defendant  imprisoned  under  order  of .  . 


biUsand  notes,  action  against  corporation  on 

committee  of  lunatic  or  idiot  aole  party  plaiotiR  or  defendant 

county  sole  plaintiff  or  defendant 

creditor  of  deceased  insolvent  debtor  suing  for  bimsEdf  and  others  sole  party  plaintifl. . 
divorce,  in  which  temporary  alimony  granted - . 

executor  or  administrator  sole  party  plaintiff  or  defendant 

general  assignee  for  benefit  of  creditors  sole  party  plaintiff  or  defendant 

health,  action  by  or  against  health  offioeiB 

infant  sole  party  plaintiff  or  defendant 

libel 

moneyed  corporation  or  association  issuing  money,  action  asainst 

joint  stock  associations,  action  against 

New  York  City,  action  by  or  agaiikst 


INDEX  TO  CIVIL  PRACTICE  ACT— RxreBBNces  abb  to 

SM — Continued. 

■1  ot  action — Continued. 

Soer  of  stste  or  Board  of  State  Officers,  action  tv  or  asainat 

Seen  tor  protoctioa  of  public  or  private  property,  action  by  or  agaimt . 

utition 

eople.  action  by  or  asainst 

by  on  relation  of  party 

robate  of  will,  action  to  determine  validity 

uUic  (unda.  action  by  people  to  recover 

damages  for  obtainiog,  oonverting,  ete., 

loeiver  appointed  by  controller  of  currency  of  United  Statea  aole  pari 
fendant 

appointed  by  court  ade  party  plaintiff  or  defendant 

iceiver  of  moneyed  corporation,  action  by  or  against 

lleeof  practice,  preferences  granted  by 

leriff,  action  ai&inat  in  official  capacity , 

by  to  recover  for  breach  of  bond  or  undertakiog 

latamentary  trustee  sole  party  plaintiff  or  defendant 

>wn  sole  plaintiff  or  defendant 

iiBtee  in  bankruptcy  sole  party  plaintiff  or  defendant 

of  fund  for  support  of  infant  sale  party  plaintiff  or  defendant 

odertakinB  on  appeals  to  court  of  appeals. 

ill.  actEon  for  construction 


iministratioQ.  decree  granting  general  letters 

muoitlee  of  lunatics  or  idiots  sole  party  plaintiff  or  defendant 

>urt  of  appeal,  death  of  party  pending  action -,,.,., --,.,. 

appeals,  second  and  aubaequeat  appeals 

reditor  of  deceased  insolvent  debtor  suing  for  himself  or  other  sole  party 

lecutor  or  administrator  sole  party  plaintiff  or  defendant 

lecutorand  adminiatrBtore,  decree  directing  distribution  of  funds 

gneial  assignee  for  beneGt  of  creditors  sole  party  plaintiff  or  defendant . 

ifont  sole  party  plaintiff  or  defendant 

idgment  of  unanimous  affirmance,  by  appellate  division 

landamua 

eople  sole  party  plaintiff  or  defendant 

robate  of  will,  action  to  determine  validity 

rohibition ,  . ,  , 

ubUc  funds,  action  by  people  to  recover 

damages  for  obtaining,  converting,  etc 

ublic  office,  judgment  or  order  involving  title  to 

>ceiver  appointed  by  controller  of  currenoy  of  United  BtatM  lole  pan 
fendant 

appointed  by  court  sole  party  plaintiff  or  defendant 

tate  officers  or  board  of  state  offictts  sole  party  plaintiff  or  defendant. 

ntamentary  trustee  aole  party  plaintiff  or  defendant 

rust«e  in  bankruptcy  sole  party  plaintiff  or  defendant 

of  fund  for  support  of  infant  sole  party  plaintiff  or  defendant .... 

noonstitutional,  judgment  or  order  declaring  statute 

■ill,  action  for  construction , 

ilia,  decree  or  decision  determiotng  validity  and  admitting  to  or  refuii 
inner  of  obtaining  in  trial  of  action. 

iDure  to  move  to  trial  on  day  set 

lerk,  duty  wbere  preference  claimed  in  note  of  iaaue 

lew  Vork,  Bronx,  Kings,  Queens  and  Brie  counties 

ote  of  issue,  *hen  preference  may  be  claimed  in ...,..,.. 

otice  of  application  for  order  granting 

rder  granting,  actions  in  which  not  required 

action  in  which  conclusive 

necessity  for  notice 

Eventh  judicial  district 

'here  facts  not  shown  in  pleadings  or  papers 

lOving  tor  trial,  right  of  adverse  party 

rder  of  court  granting 

of  preferences 

time  of  service 

where  facta  not  shown  in  pleadings  or  paper 

rocedure  for  obtaining 

acation  of  order  granting  preference 

don.    See  Limitation  of  Actions. 


INDEX  TO  CIVIL  PRACTICE  ACT— Rbfhbbncbs  am  to  Sbctiom 

Proaumptioii.    See  alw  Death;  Evidenoe. 

ackDon-lodgmeat  of  part  of  indebtednem  aa  overooming  prsBumption  of  payment  of  judsolMt. .  4 

coQiideTatioa  for  eiecutoiy  inibumeDt.  Beal  aa  evjdenoe  ol 3^ 

death  from  absenoe ". 34 

of  uoknowii  heir  in  partdtioii  after  twenty-five  yean IW 

landlord  aod  tenant,  continuance  of  relation  of 4 

ownerahip  of  unoccupied  land,  preaumption  from  aabrolcen  chain  of  title  tor  thirty  yean. ...  Si 

partial  p^ment  aa  overcoming  preaumptioD  of  paynient  of  judgment ..-..-..,.,.',-.-.,-.  i 

payment  and  aatiafactioa  of  judgment  from  lapae  of  time i 

by  municipal  corporation  from  receipt K 

poBBeiaion  from  legal  title I 

rebuttal  of  preaumptioa  of  payment  baaed  on  receipt  given  to  munioipal  corporation 33 

Principal  and  agent. 

actiouB  against,  joining  both  principal  and  agent  where  doubt  eiiata  aa  to  liability 21 

by  agent,  neceadty  for  joining  principal,  in  actiona  on  oontract  in  agent's  name. 21 

limitationa  of  action  against  agent  to  recover  property  held  in  Gduciary  capacity,  oommaace- 

ment  of  period 1 

by  principal  against  agent  or  deputy 1 

right  of  prinoipal  to  recover  damages  on  vaoating  iojuDOtion  aguoat  agent. 3( 

Prlntan. 

affidavit  of  publication  of  notice,  admiaaibility  aa  evidence  and  effect  of 3i 

eipenaea  of  printing  papen  for  hearing,  including  in  bill  of  ooBta l&l 


tor  publishing  notice  of  sale  of  real  property  under  ezacution  and  p^mont 

generally 

in  citiee  of  first  class 

eecond  clasa 

Prllon«n.    See  Arrest;  Crime  and  Criminala;  Execution;  Impriaonment;  Jails;  Orders. 

service  of  papers  on  prisooen,  delivery  to  sheriff,  time  within  which  sheriff  must  deliver  U 

prisoner 

aberiff  or  jailor,  duty  of  aa  to  papers  delivered  to  him  for  prisoner 

vritneas,  order  to  bring  up  prisoner  in  actions  or  special  proceedings 

PrlTtiege.    See  Attomeya:  Arrest;  Evidence;  Witneosea. 


Proc«u. 

adjournment  or  failure  of  court  st  which  returnable,  kSect  of 

amendment  in  action  againat  partnerahip  using  name  of  deceased  person  to  show  name  of  real 

defendant ,.,.,.,. 

awarding  to  wrong  officer,  «ffeot  on  judgment  after  verdict,  report  or  decision 

change  of  time  or  place  of  holding  court  at  wiiioh  r««anmble,  effect 

compiling  officer  to  file  process (Rules  Civ.  Pr.,  6) 

defective  or  misconoeived  prooessi  effect  on  judgment  after  verdict,  npott  <»  deoilion 

execution  aa  court  praceea - 

n0w  process,  power  of  courts  of  record  to  make 

removal  of  action  from  one  court  to  another,  eSsct 

service  of  county  court  proceea  in  another  county 

subacriptioD  and  indorsement (Rules  dv.  Pr.,  13) 


ftvhibltlon. 
I-  In  general. 

alternative  and  absolute  writ  abolished 13 

appeal,  review  of  alternative  order  and  final  order 13 

stay  of  proceedings  where  order  made  by  appellate  diviaioa 18 

coats  not  exceeding  $60  and  disbursements  to  be  awarded  aa  on  motion: 13 

enlar^g  time  to  make  return  to  order  granted  by  appellate  divinon '.  13 

final  order  to  be  reviewed  only  by  appeal 13 

how  time  extended 18 

orders  substituted  for  alternative  and  absolute  writ 13 

preference  where  isaued  from  appellate  divisioD  to  special  term  or  Judge 1 

reference  in  statute  to  writ  of  prohibition  deemed  to  refer  to  altenuitive  or  final  prohiUtion 

order 18 


INDEX  TO  CIVIL  PRAGTICE  ACT— Rbfxrbncks  abb  to  Sbctiomb 

ItioD — Continuwl. 

lo  general — CootiDued. 

stay  of  execution  p<aidif<k  appeal 1354 

of  proeeediogB  before  hsarins  od  uotioe  of  application  for  order  or  ^how  cause  order  1356 

of  proceedinCB  where  ordu-  gnuted  t^  »ppdlatc  dtvMoD,  by  what  oourte  made. .  .  .  13SG 

who  may  giant  stay 13S5 

Utemative. 

absolute  prohibition,  uunuuiae  on  failure  to  nake  retiitn 1350 

alternative  order  must  issue  first 1361 

appellate  division,  when  may  grant  order 1344 

command  in  order 1345 

contempt,  failure  of  judge  to  make  return ', , 1347 

contents  of  alternative  order 1345 

oontiovertins  new  matter  in  retum 1340 

costs 1363 

oouits  (ranting  order 1343 

diqwdtion  without  further  notice  at  term  where  returnable 1349 

failure  to  make  return  punishable  w  contempt 1360 

final  order 1353 

final  Older  including  absolute  prohibition,  to  whom  directed ' .  . . .  1348 

final  Older  to  isnie  on  failure  to  make  return 1360 

hearing,  courts  at  which  hearing  must  be  bad 1340 

notice  of  hearing  of  subsequent  term 1840 

letm  at  which  heard 1340 

how  return  made 1360  . 

iasuanoe  of  alternative  order  l>efore  order  containing  absolute  prahiUtion 1361 

motion  to  set  aside. 1352 

notice  of  application,  on  whom  served 1342 

notice  of  hearing  for  subsequent  terms 1340 

objectiouto  sufficiency  of  papers  may  be  taken  in  return 1352 

order,  at  what  courts  granted 1343 

contents 1345 

for  tiial  of  questions  of  fact  by  jury ISHt 

setting  aside  altetnative  order  foi  matter  not  involving  merits,  where  motion  made.  1352 

to  whom  directed 1345 

when  appellate  diviaioa  may  grant 1344 

papers  to  be  delivered  with  order  on  service 1346 

party  uniting  with  court  or  judge  in  return  deemed  sole  defendant 1348 

petition,  granting  on  verified  petition  and  other  written  proof ,  , , 1342 

plewlinga  not  allowed 1340 

proof  on  which  granted 1342 

retum,  adoption  of  judge's  return  by  party 13tt 

comp^Ung 1347 

oourtor  judge,  duty  to  make  return 1347 

proceedings  after 1340 

vraification.  when  required 1348 

default  of  judge,  as  contempt  of  court  granting  order 1347 

filing ,  1347 

mannei  of  making <  . ," 1347 

place  of  return  where  order  granted  by  (vpeUate  division 1347 

proceedings  after  return 1340 

time  to  make  return  to  petition  and  alternative  order 1347 

service  of  order 1346 

trial  of  question  of  (acta  by  jury 1340 

vacating  or  setting  aside  for  matter  invcdving  merits,  right 1352 

Final  Older. ' 

alternative  order  must  imue  But 1351 

final  order  including  absolute  prohiUtion.  to  wbom  direetsd 1348 

isniance  on  failute  to  make  return  to  alternative  order 1360 

granting  on  alternative  order 1363 

motion  to  quash  or  set  aside 1362 

■orynotw,    See  Bills  and  Notes;  Negotiable  Instruments. 

ty.    See  also  Assets;  Executors  and  Administraton:  Personal  Property;  Real  Property; 
Sale  of  Personal  Property;  Sale  of  Real  Rroperty. 

BSt  m  actions  to  recovery  damages  for  injuiy  to 826 

iniUon ,  , .  , 074 

ivMy  or  deposit  of  property  that  is  subject  of  Utii^tioQ 078 

4«ation  of  damages  BB  partial  defense  In  aotton  for  injury 253 

(ofperishaWepropertythatisBUbjectofactionorspecialproceeding 080 

ov  after  suit  for  injuH' to 171 

iry  to  property' defined (Oen.  Const.  L.,  |25-b) 


I 
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M.    See  al*o  Arrest:  Attachment;  Injunctioo;  Receiver!. 

■der  ETBntinB,  etc 

,  power  to  gnuit  remedy  applied  for  without  noticfe  mod  refused  below. , ,  . 

ier  or  warraat  without  notioe 

and  attachment,  when  not  to  be  granted  together 

warrant  m^  be  granted 

t  of  property  that  a  Hubject  of  litigation 

on  to  charge  those  not  personally  summoned 


ktion,  liability  where  security  dispensed  with 

on  or  hearing 

in  order  or  warrant , 

from  one  court  to  another,  effect 

1  before  eervice  of  summons  aa  equivalent  to  granting .' 

by  state,  muoieipality,  or  officer  thereof,  necessity  for 

ag  on  granting  onler  or  warrant 

iperty  for  deposit  or  delivery 

idingBin  addition  to  former  pleading,  effect  on 

{ and  deliveiing  or  convejdng  real  property  l^  sheriff  On  disobedience  ot  party 

rant  may  be  granted 

g  aside  vhere  supplemental  pleading  made  in  addition  to  former  pleading. . . . 


Jso  Summons. 

:r  or  publisher  or  foreman  or  principal  cleric,  admissibility  and  etFect  of 

requisite  where  printers  of  proper  county  refuse  to  publish 

or  procuring  order  directing  service  of  summons 

real  property,  notice  of 

>ns,  including  in  bill  of  costs 

)r  publishing  sumniona,  notice,  etc 

oceedings.  computation  of  time 

1  county  not  published  as  often  as  required,  where  publication  to  be  made.  . . . 

ot  published  in  county,  where  publication  to  be  made 

required  to  be  made  in  cities  not  having  newspaper,  where  published 

iot«rs  in  county  to  publish,  affidavits  of  refusal,  necessity,  requisitea  and  effect 

I  fees,  where  published 

tationof 

oE  notice  of  hearing  in  judicial  inquiry  as  to  unknown  heirs,  etc 

•ns,  time  for  first  publication  after  delivery  ot  summons  to  officer  to  stop 

[Of  statute  of  limitations 

lublishing  notice  of  sale  of  real  property  under  ei 

■  relating  to.  effect  of  civil  practice  act 

lit  on  which  order  granted 

ler  made 

e  served  by  publication .  , . .' 


1  for  illegal  receipt  or  disposition 

urtody  or  disposition  of  proceeds  of  action,  to  what  court  made 

lUce  and  copy  of  petition  on  attorney-general 

,  duty  to  bring  action 

i  of  people 

her  actions  and  staying  proceedings 

)  plaintiff  in  action  founded  on  sptdiation  or  misappropriation  of  public  prop- 


state  courts,  direction  for 

]it  of  people  la  maintain  action  for  recovery  in 

lal  of  action  by  people  to  recover 

:  action  by  people  to  recover 

n.  petition  for  custody  or  disposition  when  may  be  made 

nestic  actions  and  bringing  in  parties  thereto 

tc.,  and  damages,  vesting  in  state 

}r  interlocutory  judgment  in  other  acti<M]a  by  publle  authority  a 

of  action  and  titie  to  money,  etc..  in  state 

of  action  for  penalties  under 
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lull. 

tot  of  encumbnmces  on  public  lands (Pub.  Lands  L.,  1 


iHure  of  mortcBBe  on  public  utilitiea,  ComniiBaion  as  proper  party  defendant 1079 

!  of  summons  on  in  action  to  foreclose  mortage  on  pubKo  u^ty 1079 

Q  • 

n  action  in  ntprerae  oourt  where  actloii  tnigbc  bave  been  t»i>u^t  in  couaty  oourt  where 

tcovery  leas  than  five  hundred  dollars 1474 

'  county  derk  in  dvil  action ...    .1556,  1657 

red  oausee,  placinB  on  calendar 141 

ttmto. 

by  attorney  general  to  try  title  to  office,  bringins  action  in  ntune  of  people 1302 

B  against  several  persons  to  try  right  to  office  or  fr»nebise 1209 

ption  of  office  by  person  found  entitled 1213 

□g  action  in  name  of  people 1202 

illing  delivery  of  books  and  papeiv  to  p«Bon  found  entitled 1213 

igainst  corporation  for  unlawful  exercise  of  franahise  or^rporate  ri^t.  ctdleotkm  of . .  1220 

Burpers  of  franchise  of  corporation,  collection  of 1220 

tea  recoverable  by  rightful  holder  of  office  against  usurper . .    , 1214 

»y  of  ijooluF  and  papers  to  person  found  entitled 1213 

udgment  in  action  for  unlawful  exercise  of  corporate  ri|^ts  restraining  defendant 1218 

isurping  office  or  franchise 1218,  1216 

I  action  for  usurping  office  or  franchise 1216 

lent  in  action  for  usurpation  of  office  where  name  of  peraon  entJtl«d  alleged 121 1 

rial  of  right 1221 

B  of  proceedings  in  action  brought  in  behalf  of  people 1206 

r.  joinder  as  plaintiff 1203 

irary  injunction,  unlawful  exercise  of  corporate  rights I2I8 

ation  of  office,  allegation  of  name  of  person  rightfully  entitled 1211 

or  of  franchise,  action  by  attorney  genend  agMnst 1208 

ffice.  action  by  attorney  general  against 1208 

In  domestic  corporation,  action  by  attorney  geoenJ  against 1208 


nt  of  county,  when,  so  as  to  oonfer  jurisdletion  on  nounty  oovrts 68 

PWtr.    See  •lw>Ejeatment:  Lien;  Sale  of  Real  Property;  9iimniMT  Proceedings  to  Dis- 

iction  affecting  estate,  etc.,  in  trial,  place  of 183 

jurisdiction  of  county  court,  territorial  extent 67 

real  property  persons  interested,  ri^t  to  be  brou^t  in 193 

title,  summons,  service  by  publiestion 232 

without  state  without  order ,  , , 23S 

idveise  possession,  extent  of  property  held  advetaely  under  daim  of  title  not  written. . .  39 

landlord  and  tenant,  presumption  of  continuance  of  relation  of 41 

under  claim  of  title  not  written,  easenli«ls  of 40 

iihitt»tion  of  claims  to  an  estate  in  fee  or  life 1448 

controversy  as  to  admeasurement  of  dower 1448 

"  boundaries 1448 

question  as  to  partition 144S 

use«sment  of  damages  on  application  for  judgment  by  default  for  injury  to 490 

ntachment  in  action  for  injury  caused  by  negligence,  fraud,  or  other  wrongful  act 903 

btereet  in  real  property  that  may  be  attached 913 

manner  of 917 

ssisure  of  evidences  of  title  on 912 

t^ing  into  custody  evidenoe  of  title 912 

nitbority  of  attorney  to  appear  tor  non-resident  defeodattt,  execution,  fiUng  and  services. 

(Rules  Civ.  Pr.,  65) 

rampeUng  conveyanee  by  infant  or  inoompetent  person 138S,  1386,  1387 

conveyance  by  sheriff  on  disobedienco  of  party  to  judgment  directing  oonveyanoe 979, 

on  sale  pursuant  to  judgment,  liability  of  officer  for  failure  to  oomply  with  statute  as 


I 


under  judgment,  0    . 

where  sold  pursuant  to  judgment 506 

costs  of  course  to  plwnUfI  in  action  to  recover  real  property,  etc 1470 

asBcent  cant,  efiect  on  right  of  person  to  posMSsion 42 


INDEX  TO  CIVIL  PRACTICE  ACT-^Rbtebenobs  abb  to  Sections 
Beal  propertj — Continued. 

I.  In  general-7-Continued.  * 

ezecutiona  for  delivery  of  possession,  requisites 644 

fees  of  sheriff  for  executing  mandate  putting  person  in  possession 1558 

foreclosure  of  mortgage  on  trial,  place  of 183 

heir  or  devisee  of  judgment  debtor,  levy  on  interest  after  expiration  of  liea  of  judgment 

for  money 512 

infant  or  incompetent,  proceeds  of  sale  as  real  property 1402 

injury  to,  assessment  of  damages  on  application  for  judgment  by  default 490 

^            limitation  of  action 48 

joinder  of  causes  of  action  for  injuries 268 

judgment  affecting  title  to  or  possession,  persons  bound  after  filing  notiee  of  pendency. .  988 

for  money,  when  becomes  lien  on 609 

land  contract,  reachinflt  and  applj^ing  judgment  debtor  interest  in 1192 

leasehold  as  included  within  term  for  purposes  of  sale  and  redemption  under  execution .  708 

levy  on  after  expiration  of  lien  of  judgment  for  money 612 

lien  of  judgment  for  money  amended  to  show  name  of  judgment  debtor 511 

duration  of 510 

failure  to  designate  by  name  in  docket.person  against  whom  rendered 510 

limitation  of  action,  entry,  action  upon 36 

for  injury  to 48 

occupation  of  premises  when  deemed  subordinate  to  legal  title 35 

party  other  than  people,  action  by 34 

presumption  of  possession  from  legal  title 36 

order  for  survey,  contents 983 

orders,  when  order  affecting  title  may  be  enrolled  and  docketed  as  judgment  and  indexed 

with  notices  of  pendency  of  action (Rules  Civ.  Pr.,  74) 

poor  person,  defending  action  involving  right,  title  or  interest  to  real  property  as ..... .  198 

power  of  receiver  of  property  to  hold 977 

purchase  money  mortgage  as  prior  to  judgment  lien 514 

receiver  appointed  in  action,  power  to  hold .  977 

rents,  profits,  or  other  income,  as  included  within  term  "property" 974 

sale  of  attached  real  property  under  execution 960 

real  property  of  infant  or  ino<Hnpetent,  prooeeds  as  penonai  property  on  death  of  in-  ^ 

fant  or  incompetent ^. 1408 

sale  pursuant  to  judgment,  by  whom  made 506 

to  pay  alimony  and  support 1171 

sale  where  property  situated  in  two  or  more  counties,  where  made 506 

security  by  referee  appointed  to  sell •    507 

service  of  order  for  survey 983 

special  proceedings  to  recover,  right  to  take  where  not  specially  prescribed  by  law 989 

specific  performance  of  contract,  jurisdiction  of  county  court v . .  67 

survey,  liability  for  injury  caused  by  party  making  survey 984 

of  property  affected  by  action,  order  permitting  entry  of  other  property 982 

or  measurement,  admissibility  of  evidence  by  surveyor  in  afatenoe  of  proof  that  ohaia 

or  measure  used  was  standard 356 

standard  measure,  prima  facie  evidence  of 356 

who  may  enter  property  under  order  for 984 

unoccupied  land,  proof  of  ownership  in  actions  in  reference  thereto 335 

rebuttal  of  presumption  of  ownership  based  on  unbroken  chain  of  title  (mr  thirty  years  336 

unbroken  cliain  of  title  for  thirty  years  as  presumptive  evidence  of  ownership 335 

waste,  restraining  defendant  from  committing  waste  pending  action  affecting  real  property    981 
action  relating  to  property  without  State (Real  Prop.  L.,  §  636) 

II.  Action  to  determine  claim. 

additional  allowance,  computation 1532 

to  plaintiff ' 1512 

limitation  on  amount 1614 

filing  notice  of  pendency 120 

limitation  of  actions  grantee  of  state,  action  by 32 

state,  action  by 31 

trial,  place  of *•  •  -  •      183 

complaint,  demand  for  judgment (Real  Prop.  L.,  1 501) 

description  of  property (Real  Prop.  L.,  §  501) 

necessary  allegations (Real  Prop.  L.,  (  601) . 

corporations  and  associations,  application  of  provisions  to (Real  Prop.  L.,  §  512) 

dismissal  with  costs  on  proof  that  plaintiff  not  in  possession (Real  Prop.  L.,  (  502) 

effect  of  judgment (Real  Prop.  L.,  1 508) 

exclusion  of  judgment  for  defendant  when  claim  in  reversion  or  remainder 

(Real  Prop.  L.,  1 505) 
judgment  awarding  defendant  possession  and  damages  for  withholding. 

(Real  Prop.  L.,  §  506) 

for  defendant  when  claim  in  reversion  or  remainder (Real  Prop.  L.,  §  505) 

for  plaintiff (Real  Prop.  L..  §507) 

new  trial  not  of  right (Rc«l  Prop.  L.,  §  608) 

procedure  when  defendant  pleads  title,  interest  or  lien . : (Real  Prop.  L.,  §  604) 
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Action  to  determine  diuin — Continued. 

title,  right  of  defaadant  to  plead  and  ask  iffiimativs  relief (R«al  Prop.  L.,  |  503) 

what  olaimi  may  be  determined  in (Real  Prop.  L.,  j  600) 

who  may  maintain  action. (Keal  Prop.  L..  1500) 

Pwpetuation  of  teBtimooy  as  to  title. 

sctions  in  which  defMidtion  may  be  used  ■>  evidence 321 

adiouinmeiit  of  Hxamination,  power  of  referee ...,.,.,...,. 319 

admiaaibility  of  teatimony  inaction  bvolvisg  title 313 

where  Uatimonym&y  be  taken  by  ooDuninion. 313 

witnesH  available 313 

appUeation,  notioeof ; 317 

totakedepoation  and  perpetuate  teatimony. 316 

certification  and  return  of  depoajtions  of  witness  without  state 31S 

of  deposition  by  lefaiee 320 

commissioD  to  eiamineperBou  residing  without  atate 318 

witoen  without  state,  applioatioo  of  civil  practioe  act  and  nilea  Telating  to  depositiona 

taken  without  state  for  uae  within 31S 

contempt  of  witness 31B 

contents  of  deposition 320 

oourt  to  which  application  must  be  made 316 

.  doomnantaiy  evidence  introduced  in  connection  with  lectimony,  eOvat  of 314 

effect  of  deposition  of  witness  taken  by  commiasiOD 318 

taken  by  commiadon  without  state. 318 

BvidenGe,  use  of  as 321 

mamiuation,  matters  to  be  included  therein  by  referee , , 320 

fiUns  deposiUon,  petition  and  order,  and  proof  of  servioe  of  notice  in  county  clerk's  offios . .  320 

papers  as  condition  to  lueu  evidence  of  deposHirai  taken  wlthaut  state 318 

hearing,  proceedingH  on 319 

proof  of  notice  of 319 

intetrogatories  for  exanunation  of  peraon  without  atat^  by  commiiWrOD 316 

witness  without  state,  settlement 318 

introduction  of  testimony,  mode  of 315 

notice  of  application 317 

manner  of  giving 317 

persona  to  be  served  with 317 

notice  of  heuing  before  referee 317 

BBtUement  of  interrogatoriee  where  witness  examined  without  state 318 

objectioQS  that  may  be  taken  to  testimony  at  trial 315 

order  as  to  service  of  notice  of  application 317 

peiaone  against  whom  deposition  may  be  Used  as  evidence , 321 

who  may  make  application 316 

whose  testimony  may  be  perpetuated 3 16 

petition,  contents  and  verification (Rules  Civ,  Pr.,  138) 

poflseeaiOD  of  property  on  which  application  made,  length  of 316 

proceedings  before  referee 319 

reading  and  Bubecribing  depositions  by  witnesses .  . 320 

recording  depoaitions  or  certified  copy 330 

taken  without  state  as  condition  to  use  aa  evidence 318 

referee,  appointment  of 317 

refusal  of  witness  to  answer  questions .....,-.. 320 

subpoena,  power  of  referee  to  imue 3 19 

title  on  which  applicatioo  must  be  based 3 16 

witness,  compelling  attendance 319 

liability  for  failure  to  obey  subpoena 319 

of  recalcitrant 319 

reading  and  aubecriblng  testimony 320 

pt. 

Imissibility  of  receipt  for  money  paid  by  municipal  corpomtbn.  . 336 

whete  0ven  to  municipal  corporation  leas  than  six  yean  before  commencement  of  action .  .  336 

resumptive  proof  of  payment  of  money  by  municipal  corporation 336 

ibuttal  whele  given  to  municipal  corporation 336 

inn.     See  also  Supplemeotaiy  Proceedings. 
.  In  general. 

applicationforordertocompel  tenants  to  pay  overrentaBDdprofits.CRules  Civ.  Pr..  175) 


ittrfjudgment.GliDgnotioeof  appointment  and  of  owoerahipaa  equivalent  to. . .     534 

•charge  of  surety 158 

DOS,  additional 1547 

allowable  in  addition  to  necessary  expeikses 1547 

oompromiae  of  debts  and  doubtful  claims (Rules  Civ.  Pr.,  175) 

corporation,  disttict  in  which  motion  for  appointment  of  receiver  must  be  made 

(Rules  Civ.  Pr.,  ITS) 
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I.  In  Kenersl — ContJnued. 

cost*  m  actioa  aeainat  inaolvent,  when  not  allowed (Rules  Civ.  Pr..  175) 

on  reference  to  appoint  receiver 

counsel,  power  to  eiD[doy (Rule*  Civ.  Pr.,  180) 

d«*tb  as  abating  action  prooecuted  by 

debM.  sale  of  desperate  debte  and  doubtful  claims  to  penonal  property 

(Rules  Civ.  Pr.,  175) 

divoroe,  appointment  where  hiuband  fails  to  pivaliuon]' or  maintenanoe 

duties  generally  of  receiver  of  debtor's  estate (Rules  Civ,  Pr.,  175) 

expenaea,  cost  of  bond 

not  allowable  where  recever  violates  provisions  regulatiDg  emploj'ment  of  counsel 

(Rules  av.  Pr.,  180) 

extensioii  of  receivership (Rulee  Civ,  Pr.,  179) 

judgment  creditor's  action,  appointment  and  direction  for  oonveyanoe  or  delivery  of  prop- 
filing  notice  of  asMgnment  and  ownership  as  equivalent  to  aaBgnmeot  of  judgmeut .  . . 

leases,  power  to  make (Rules  Civ.  Pr.,  175) 

limitatioD  of  actions,  replevin , 

taking,  detaining  or  injuring  penonal  property,  damages  for 

peiaouat  property,  convcrsioo  into  money (Rules  Ci*.  Pr.,   176 

power  of  receiver  to  employ  counsel (Rules  Civ.  Pr.,  180) 

to  me  in  name  of  debtor (Rules  Civ.  Pr..  178) 

preference  in  action  by  or  against,  generally 

trial  of  action  by  or  against  receiver  of  moneyed  oorporatioDS 

real  property,  sale (Rules  Civ.  Pr.,  176) 

reference  to  appoint 

removal  as  abating  action  prosecuted  by 

by  court 

district  in  which  motion  must  be  made (Rules  Civ.  Pr.,  179) 

repairs,  power  to  make (Rulsa  Civ.  Pr.,  175) 

security  for  conta  by  receiver,  when  may  be  required (Rules  Civ.  Pr.,  176) 

separatioD,  appointment  where  husband  fails  to  pay  alimony  and  malntenanoe 

substitution  of  successor  on  death  or  removal 

supplemental  pleading  in  addition  to  former  pleading,  effect  of 

appointment  aa  aucccasor  to  executor  pending  action  for  partitioD,  distribution  or  to 

construe  or  establish  will (Dee.  Est.  L.,  1 310) 

receiver  of  joint  stock  association (Qenonl  Assi^  L,,  %  9) 

II.  Of  property. 

accounting 

application  for  appointment  of  receiver,  notice  of 

appointment  by  or  after  final  judgment 

of  temporary  receiver  without  notice 

to  preserve  property  pending  appeal 

before  final  judgmeDC 

mortgage  foreclosure,  appointment  without  notice 

new  bond,  when  may  be  required 

notice  of  application  for  appointment,  when  must  be  given 

to  surety  of  intention  to  present  account 

"property"  defined. 

reial  property,  power  to  bold 

removal 

temporary  receiver,  appointment  without  notice 

time  within  which  notice  must  be  given  to  sureties  of  presentation  of  account 

III.  Supplementary  proceedings.    Bee  also  Supidementaty  ProeeeiUngB. 

account,  filing  and  judicial  settlement  thereof 

form  and  contents  and  verification 

appeaxvnce  of  interested  party,  mannn  of ... 

application  for  leave  to  sue (Rules  Ctv-  Pr.,  177) 

appointment 

at  dose  of  examination  without  notice  la  debtor 

on  return  day  of  order  or  warrant  without  notioe 

bond,  filing 

contesting  account 

county  clerk,  liability  forfailure  to  raoord  order  ^pointing  or  fumiab  certified  copy  J 

direction  and  control,  court  having 

extension  of  ciiating  rcceiverstiip 

filing  order  appointing  or  extending  receivership 813. 

judicial  settlement  of  account 

leave  to  me (Rules  Civ.  Pr.,  177) 

new  receiver,  appointment  after  receiver  ceases  to  be  resident 
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llementuy  proceedings — Continued. 

Um  irf  sj^otioQ  tor  appointment 

■ervice  on  judEment  creditor  pnwecutinx  onothec  supplemeatsiy  proc« 

judgment  creditor'*  action 

tBOnal  property,  eitcimioii  of  receiver's  title  back  by  relation 

«rding  order  appointing 

ddent,  necesaity  that  receiver  be  at  time  of  appointment  and  continue  to 

nirity  for  costi,  when  required  in  iLction  by (Rules  < 

,tlemeat  of  account 

le  to  personal  property,  extension  back  by  relation 

when  vests  in  receiver  where  debtor  reddea  in  luiothrr  ooun^ 

ifl  to  foal  propetty.  when  vesta  in  receiver 

■ting  ot  property 

ncdker,  neoeeaity  for  on  filing  account 


to  reco'ver  penalty,  necestity  for  alleging  or  proving  damace. . 

iment  or  failure  of  court  at  which  returnable,  effect  of 

ig  act^n  on  forfeited  recogniiance  in  name  ot  people 

of  time  ot  place  of  holding  court  at  which  returnable,  effect.  , 

ire  for  condition  broken,  what  amounts  to 

mt  for  people  on  forfeited,  amount 

ll  of  actions  from  one  court  to  another,  effect 


ition  iff  resident  of  person  to  rec 
[offlmn. 

civil  actionB  in  counties  in  greater  New  York 

See  also  Evidence- 
instructive  notice,  notice  at  pendency 

dexlng,  notice  of  pendency . 

stniments  and  papen,  notice  of  pendency 

dgment  in  partition  in  county  where  land  utuated 

>tice  of  pendency,  cancellation 

tiduction  on  subpoena  duces  tecum 

trtific^te  of  copy  ot  »ecoid,  form  and  requisite 

vil  practice  act  as  limiting  right  to  prove  according  to  rules  of  common  1 

inclusivenesB  of  record  of  conveyance  or  transcript  thereof 

nveyaoce  of  land  without  state,  exemplifieation  of  r«cord 

inveyanoea 

deral  court,  certified  copy  ot  record  or  other  proceedinga 

government,  certified  copies  of  record  or  other  proceeding  on  file  in  dep 
ireign  court 

copy  of  reooid  and  proceeding  attested  by  seal  of  court,  admissibility .  . 

records  and  proceedings  admitted  in  evidence,  effect 

reqnintes  of  authentication 

irm  of  certificate  of  copy  of  record 

istice  of  the  peace,  transcript  from  docket-book,  subscribed  and  authentics 

linpi  County,  order  for  production  of  records  kept  by  renter 

laps  and  surveys  filed  or  recorded  in  New  Yorii  City  and  county,  when  pr 

laniage,  original  entry  or  certified  copy 

Tew  York  Coimty,  records  kept  by  refijster,  order  for  production 

Scial  record  on  file  in  New  York  City  or  county,  when  presumptive  eviden' 
rooeedinga  brfore  justice  of  the  peaoe.  proof  by  original  minutes.  ........ 

roof  according  to  rules  of  common  law. ,  , 

ecoid  and  document  in  puUic  office  of  foreign  country  Authenticated  certif 

or  otiier  paper  on  file  in  federal  department,  certified  copy  of 

Dcords  of  eonveyaoce  proven  by  interested  or  incompetent  witness,  admiad 

ubpoena  duces  tecum ;  production  on 

ranseript  from  docket-book  of  justice  of  the  peace,  subscribed  and  authenti 
of  records  in  office  of  town  clerk ...,..,..., 

kept  by  public  officer 

of  conveyance  duly  certified 

proven  by  interested  or  incompetent  witness,  admissibility. . 
'essels.  record  of  conveyance  or  mortgage  or  truiscript  thereof  at  evidence . 
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Ited6mption.    See  also  Executions;  Foredoeure. 

mortgage  on  real  property;  jurisdiction  of  ooimty  court 67 

limitation  of  action  to  redeem  Land  from  mortgage 46 

Redundancy. 

striking  redundant  allegations  from  pleading (RujUm  Civ.  Pr.,  103) 

References.    See  also  Divorce;  Dower;  Marriage;  Separation;  Trial. 
I.  In  general. 

contempt  by  witness,  pimishment  for 406 

warrant  of  commitment 406 

costs  on  reference  to  ascertain  damages  sustained  by  injunction,  etc 1486 

deposition  of  hospital  physician  or  nurse  in  personal  injury  action 354 

interlocutory  reference,  application  for  new  hearing (Rules  Civ.  Pr.,  222) 

review (Rules  Oiv.  Pr..  222) 

limitation  of  actions,  suspension  between  submission  and  revocation  or  expiration  <4  stay 

of  execution  of  reference  or  remedy 25 

personal  injury  action,  deposition  of  hospital  physician  or  nurse 354 

proceedings  after  termination  of  reference  for  failure  to  file  report 470 

remaining  issues  after  reference,  trial  of 431 

review  of  interlocutory  reference (Rules  Civ.  Pr.,  222) 

subpoena,  liability  of  witness  for  disobedience 406 

termination  of  reference  on  failure  to  file  report,  proceedings  thereafter 470 

on  failure  to  file  report  within  time  limited 470 

«              trial  of  remaining  issues  where  part  referred 431 

witnesses,  compelling  attendance,  on  disobedience  of  subpoena 406 

application  for  surplus  on  foreclosure  of  mortgage  by  advertisement: 

(Real  Prop.  L.,  §660) 
XI.  When  ordered. 

accounts  in  action,  compulsory  reference  to  take 467 

actions  in  which  reference  shall  not  be  made  of  course '. . .  465 

appointment  of  referee  in  interiocutory  judgment (Rules  Civ.  Pr.,  187) 

assessment  of  damages  on  application  for  judgment  by  default 490 

attachment  of  demand,  examination  of  person  refusing  or  making  false  certificate  of  inter- 
est of  defendant  in  attached  property, '. 010 

compulsoiy  reference,  actions  involving  long  account 466 

actions  in  which  may  be  ordered 466 

difficult  questions  of  law,  action  involving 466 

of  questions  arising  incidentally 467 

question  of  fact  arising  in  any  stage  of  action  upon  motion  or  otherwise  except  upon 

pleading 467 

questions  that  may  be  referred 466 

to  take  account 467 

consent  of  parties,  necessity  for  written  stipulation  signed  by  attorneys 464 

necessity  that  stipulation  be  filed  with  clerk 464 

on  consent  of  parties 464 

counterclaim,  on  application  for  judgment  by  default  on 494 

default  judgment,  assessment  of  application  for 490 

when  notice  of  reference  on  application  for  judgment  must  be  served  on  defendant 

(Rules  Civ.  I^.,  190) 

discretionary,  actions  in  which  reference  is 465 

foreclosure,  on  application  for  surplus  moneys (Rules  Civ.  Pr.,  262) 

selection  of  referee  by  court (Rules  Civ.  Pr.,  265) 

incompetent  person,  referee  to  take  and  state  account  of  committee 1381 

injunction,  ascertain  damage  sustained  by  third  person  after  injunction  vacated 895 

to  ascertain  damages  sustained  by  reason  of 894 

issues  remaining  after  juiy  trial  of  specific  questions  not  triable  of  right 430 

justification  of  sureties  on  bond  or  imdertaking 151 

matters  that  may  be  relened  by  consent 464 

order  of  course  where  stipulation  names  referee,  entry  by  clerk 464 

partition,  to  inquire  as  to  lien  on  undivided  share 1038 

on  default  or  admission  in  case  of  infant,  absentees  or  unknown  parties. 

(Rules  Civ.  Pr.,  247) 
to  ascertain  rights  of  parties  before  interlocutory  judgment. .  (Rules  Civ.  Pr.,  246) 

perpetuation  of  testimony  as  to  titie  to  realty 317 

real  property,  sale  of  pursuant  to  judgment. 506 

replevin,  to  ascertain  damages  or  value  of  chattel  on  default 1 123 

sale  of  real  property  of  infant  or  incompetent,  on  application  for 1395 

supplementaiy  proceedings 786 

to  take  other  examination  or  testimony 786 

III.  Discretionary. 

annulment  of  marriage 465 

appraiser,  receiver  or  trustee,  appointment  of 80 

approval  of  undertaking  or  sureties 80 

corporation,  certain  actions  against 465 
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attmmm — Continued.  * 

III.  DiscreUonitry — Continued. 

divorce 46S 

ezBmmatioD  or  ioquiry 80 

infBDtdateiidaDt  will  be  >ffect«d  by  remtlt  of  trial,  where 466 

mattera  that  may  be  referred  ■enerally SO 

referee  may  be  appointed  to  perform  act  or  make  report  ob  faotB 80 


IV.  Referee. 

court  officer,  when  not  to  be  appointed  referee (Rule«  Civ.  I^.,  172) 

death,  reaigDation.  n^leot  pr  refuial  to  serve,  or  removal,  appointment  of  nair  referee 81 

designation  by  court  where  parties  fail  to  stipulate  for 164 

discretioDoiy  references,  duty  of  oourt  to  deoiciiate  referee 465 

judge  of  court,  when  may  be  appointed  referee (Rules  Civ.  Pr.,  172) 

new  referee  on  refusal  of  orieinal  referee  to  serve  in  reference  by  consent  of  parties,  duty  of 

court  to  deaiEnate 466 

on  discretionary  reference,  designatioD  of 465 

new  tiial,  appointment  of  new  referee 464 

of  action  where  reference  is  discretionary,  duty  of  oourt  to  deeisnate  new  referee . . .  465 

number  to  be  appointed  by  court 488 

selected  by  parties 468 

partner  or  clerk,  etc.,  of  attorney,  disqualified (Rules  Civ.  Pr.,  172) 

power  of  court  to  remove  referee  appointed  tor  court  or  judge 81 

qnaliGoations  of  referee (Rules  Civ.  Pr.,  172) 

refusal  to  serve,  appointment  of  new  referee 46i 

whcse  reference  is  discretionary,  duty  of  oourt  to  designate  new 403 

sdeotion  by  parties  on  reference  by  consent ,  464 

•(^  referee,  who  to  be  appointed (Rules  Civ.  Pr.,  172) 

vacancy,  appointment  to  fill 81 

V.  Powers  and  duties  of  referee. 

adjournment 469 

amendment  to  summons  or  pleadinga,  power  to  allow 469 

oompelling  attendance  of  witness  by  attachment 469 

contempt,  power  to  punish 469 

conveyanoe  op  sale  pursuant  to  judgment,  contents 508 

liability  for  failure  to  comply  with  statute  as  to  contents. 508 

depositing  money  received  from  sale  of  property (Rules  Civ.  Pr.,  173} 

disooveiy  and  inspection,  referee  to  supetiateod (Rule*  Civ.  Pr.,  142) 

manner  of  axereiaing  powers  generally 469 

money  received  from  aale  of  property,  withdrawing  from  dcvositoty. 

(Rule*  av.  Pr.,  173) 

oath,  failure  to  take,  effect  on  judgmeut 109 

form (Rules  Qv.  Pr.,  171) 

in  supplementaiy  prooeedings 789 

neoeseity  for  taking (Rules  Civ.  Pr.,  171) 

of  referee  in  supplementary  proceedings,  form 789 

power  of  one  of  several  referee*  to  administer 468 

waiver (Roles  Civ.  Pr.,  171) 

perpetuation  of  testimony  as  to  title  to  realty. 3 10 

powere  generally 80 

of  courts  ezereisable  by 80 

sale  of  real  property,  duty  to  make  oonveyanoe , . .  506 

of  infant  or  incompetent,  on  application  for 1^95 

punniant  to  Judgment,  when  reijuind  to  give  security 507 

secuiity  upon  sale  of  real  properly  pursuant  to  judgment 507 

subpoena  ducea  teoum,  power  to  issue 406,  469 

manner  of  service ,-  .■ 406 

power  to  issue 406,  469 

trial  of  issue  of  fact,  poweia  generally 409 

waiver  of  oath  of  referee  in  supplementary  prooeedings 7t<9 

witnesses,  compelling  atteodaooe  by  attaohment 469 

punishing  for  contempt 469 

VI.  Trial  before  referee. 

adjournment,  power  of  referee  to  make 469 

assessioent  of  damages,  power  to  make 409 

bringing  on  issues  for  trial 469 

default  judgment,  where  reference  executed  when  granted  on  applioation  for. 

(Rules  Civ.  Pr.,  191) 

i|iinni<<ftl  of  complaint,  power  of  referee  to  direct 469 

'                   submisnon  to 469 

exceptions  after  close  of  trial  filing  notice  of 445 

inserting  or  annexing  notice  to  judgment-roll "^ 445 

manner  and  time  of  taking 44.i 

rkotioe  as  part  of  papen  on  appecd 445 
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VI.  Trial  before  referee — Continued. 

exceptionB  to  refusal  of  tequest  to  find 47X 

ruling  of  referee  on  question  of  law,  right  to  take 444 

rulings  of  law  after  close  of  testimony  for  purpose  of  motion  for  new  trial,  time  to  take 

where  interlocutory  judgment  entered 447 

final  judgment,  power  of  referee  when  awarded  in  report 409 

finding  of  fact  without  evidence  as  ruling  on  question  of  law 444 

manner  of  trial 460 

mitigation  of  damages,  proof  on  reference  to  determine  damages  where  defendant  in  de- 
fault   339 

nonsuit  or  dismissal  of  complaint,  power  of  referee  to  direct 409 

submission  to 469 

request  to  find 471 

exception  to 471 

statement  and  disposition  of 471 

several  referees,  necessity  that  all  meet  together  and  hear  case 468 

power  of  majority 468 

proceedings  before 468 

signing  transcript  of  testimony (Rules  Civ.  Pr.,  170) 

statement  of  request  to  find,  form  and  disposition  of 471 

waiver  of  requirement  that  transcript  of  testimony  be  signed  by  witness. 

(Rules  Civ.  Pr.,  170) 
VII.  Report  of  referee. 

abatement  of  personal  injury  actions  on  death  of  party  after  report 89 

appeal,  necessity  for  case  on  appeal  based  on  exceptions  to  report 575 

confirmation  of  report  of  referee  appointed  to  take  and  state  account  of  conmiittee  of  in- 
competent persons 1381 

death  of  party  after,  right  to  enter  judgment 478 

before,  right  to  enter  judgment 478 

vaUdity  of 478 

decision  of  court,  as 470 

default  judgment,  when  report  returned  to  court 490 

definition 7 

failure  to  file,  efiFect  of 470 

filing,  entry  of  time  by  clerk (Rules  Civ.  Pr.,  170) 

or  delivery,  necessity  for 450 

report  in  matrimonial  action 1175 

time  to 470 

with  testinony (Rules  Civ.  Pr.,  170) 

final  judgment,  application  for  an  Intertocutory  judgment  as  on  motion. 

(Rules  Civ.  Pr.,  187) 

increased  damages,  necessity  for  stating  single  damages 435 

interest  from  time  of  report  as  part  of  judgment 480 

issues  remaining  after  compulsory  reference,  trial  of 431 

judgment  after  trial  of  whole  issue  of  fact,  entry (Rules  Civ.  Pr.,  198) 

mandamus,  court  to  which  report  returned 1334 

matrimonial  actions,  duty  of  referee  to  report  testimony  and  proceedings 1174 

filing  report 1175 

judgment  to  be  rendered  by  court *. 1174 

right  to  take  judgment  of  course  on  report 1174 

new  hearing  after  trial  of  specific  questions  in  actions  triable  by  court 556 

personal  injury  actions,  abatement  on  death  of  party  after  report 89 

reversal  on  question  of  law  where  party  dies  after  verdict,  report  or  decision  rendered .  89 

pi?oceedings  after  termination  of  reference  for  failure  to  file  report 470 

rendition  on  trial  of  issue  of  fact  in  alternative  mandamus 1333 

review  of  trial  by  referee  on  motion  for  new  trial,  when  cannot  be  had 552 

right  of  either  party  to  move  thereon (Rules  Civ.  Pr.,  170) 

rules  governing 470 

sale  of  real  property  of  infant  or  incompetent,  application  for 1395 

several  referees,  power  of  majority  to  sign 468 

specific  questions  of  fact,  reference  to  determine  judgment  where  remaining  issues  have 

been  tried (Rules  Civ.  Pr.,  199) 

supplementary  proceedings,  reference  to  take  other  examination  or  testimony 788 

time  within  which  to  file 470 

with  whom  filed 470 

VIII.  Costs,  fees  and  expenses. 

agreement  as  to  fees 1545 

amount  of  costs  generally 1505 

commissions  on  sale  of  real  property 1546 

under  mortgage  foreclosure 1546 

costs  on  reference  to  determine  question  of  facts  except  upon  pleadings 1486 

denial  of  fees  where  reference  terminated  for  failure  to  file  report 470 

disbursements,  amount 1605 

on  sale  of  real  property 1540 

7W 
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Bagivter. 

fees IIM 

maps  and  surveys  on  file  with  register  of  New  York  City  and  county,  when  presumptive  evi- 
dence   389 

New  York  and  Kings  Counties,  order  for  production  of  record 410 

right  to  require  production  of  records  on  sabpoenA 410 

official  record  in  New  York  City  or  county,  presumptive  evidence 389 

records,  right  to  require  production  on  vubpoena  duces  tecum 410 

Belator. 

costs  in  actions  by  people  on  relation  of  private  persons 1491 

designation  as  plaintiff 19& 

security  to  state  to  indemnify  against  costs 15& 

when  to  be  joined  as  plaintiff,  and  necessary  allegations  of  complaint 1203 

BelMse. 

defense,  necessity  for  spcifically  pleading 242 

Beligious  corporations.   See  also  Sale  of  Real  Property. 

jurisdiction  of  coimty  court  over  sale  of  property 67 

Bomainderman.    See  also  Life  Tenant. 

ejectment,  right  to  maintain  after  determination  of  estate  where  life  tenant  suffered  judgment 

in  ejectment  by  default  or  consent 995 

judgment  against  tenant,  right  of  remaindennan  to  move  to  set  aside 524 

partition,  as  necessary  party  in 1017 

division  among 1029 

of  vested  remainder  held  as  co-tenant 1014 

remainderman  in  entire  property  as  proper  party  defendant 1021 

Bomittitur. 

court  of  appeals,  fees  of  clerk  for  engrossing 1552 

on  judgment  in 606 

Btmoval  of  actioiiB. 

actions  commenced  in  wrong  court,  removal  by  justice  of  supreme  court  to  proper  court 110 

appeal  from  one  department  of  appellate  division  to  another 618 

bail;  surrender  on  removal  to  supreme  court. 95 

consolidation  of  actions  removed  to  supreme  court 97 

county  court  to  supreme  court  on  disability  of  county  judge,  and  special  county  judge 73 

stay  of  proceedings,  by  whom  granted 168 

from  City  Court  of  Utica  to  County  Court  of  Oneida 35-a 

original  actions  to  court  where  cross  action  pending  against  successor  or  representative  of  de- 
ceased defendant 87 

process,  provisional  remedy  or  other  proceeding,  bond,  or  undertaking,  effect  on 95 

subsequent  proceedings  after  removal  to  proper  court 1 10 

supreme  court  for  consolidation,  to 97 

from  county  court  on  incapacity  of  county  judge,  subsequent  proceedings 190 

stay  of  proceedings  to  make  application 190 

when  order  takes  effect 190 

removal  to  from  other  courts  of  record  for  purposes  of  trial  in  another  county 189 

Btmoral  of  special  proceedlngi. 

county  court  to  supreme  court  on  disability  of  county  judge  or  special  county  judge 73 

Beniselaer  county. 

costs  in  action  in  supreme  court  which  might  have  been  brought  in  county  court  where  recovery 

less  than  five  hundred  dollars 1744 

Sonts.    See  also  Landlord  and  Tenant. 

applying  to  pajrment  of  alimony,  etc 1171 

ejectment  for  non-payment 997-1002 

period  for  which  rents  and  profits  may  be  recovered  as  damages 1011 

part  of  damages  in  ejectment 990 

7t7 
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Vn.  Costs,  fees  and  expenses — Continued. 

failure  to  file  report,  denial  of  fees  on  termination  of  reference  for 470 

fees  and  expenses,  additional  costs  to  cover  on  motion  for  discovery , 1506  .-.^j 

generaUy 184#'^  ^Si 

justification  of  sureties  on  bond  or  undertaking . .  .• 151 

sale  of  real  property 1540 

supplementary  proceedings 164^-  , 
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Eanti — Oontlnuwl. . 

ptrtitioii,  adjustment  of  tcnta  and  profits  between  ptutica 

"nmnnrtv  "  «.  Innliiilinir  mnl  


)  mala (Rtdes  Ci*.  Pr..  176) 

I  pleadfaiv (Rules  Civ.  Pr.,  103) 

1b  of lie 

leneed  on  undertakliig  given  by  bail  whOTe  d^endant  ar- 

Bo/  ehattel  bafine  Mrvie> 
[meikt  tor  defendant  aa  b 

liable  lor  juiy  of  il^t 

rioeofauratnoniMetvfais 1' 

ition  by  executor  or  adminiatrator  aeerulng  aft«r  death  and 

d  periabaUe  good*,  dispoaition IIO 

K>da,  order IIC 

le lie 

to  court  of  appeal*  to  stay  exeeution  on  Judsment 

ttda  not  replevied 1 

1 

^t  to  proceed  in  aotion I 

iTBomtl  property  attached 

Ihor  pat^ 1 

mention,  right  to  bring  action 1 

otaldns  after  abatement 1 

ent  for  defendant  aa  bar 1 


rained  doing  damage,  bow  pleaded .  .(Ruke  Civ.  Pr.,  272) 

int 

otion,  brii^inglu. 

CRuloa  Civ.  Pr..  370) 

t  for  defendant 

ad  in  d«f  cnM 1 

eading <Rulei  Qv.  Pr.,  270) 

low  pleaded (Ruiee  Civ.  Pr„  271) 


ids,  aaleof. . 

after  eervict 

y  by  nheriff 

I  aa  ptlrt  of  judgmeDt-roU  ■ .  . . 
y  of  chattel  in  poMaawon  of. . 

er  has  been  granted 

mdaot  in  eionerstion  of  bail . . 

[f  for  wrong  delivery 

tion  for  preserving  property. . 

ion  gen^«Uy 

alter  New  Yoxk 

replevin  to  be  made  part .... 
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Baplsrln — Coatlnuad. 

V.  Requiaitioiu — Contiiiued. 
1.  Id  lenenJ — Continued. 

i«teiitioii  by  aheriff  of  replevied  oliattd IlOt 

aheriff,  duty  to  retain  rpplevied  ehkttd 1101 

■ubseQuent  replsTia,  affidaTit,  uttdartaUng  *ad  rtquimtirai  tharaon. 1111 

of  okftttola  not  raplevied.  right  to 1111 

Uiatioii  of  fees  and  expeniea  of  Bheriff ., 1101 

towltom  direotad.  , , 10B8 

value  of  entire  cbattel  m  valuo  of  part  raplmied  for  purposes  of  return 1D08 

S.  Manner  of  making  replevy. 

breaking  open  building  to  reidery  chattel 1100 

in  general 1100 

manner  of  replevying  chattel  teeured  or  oonoealed  in  building 1100 

poaseeaion  by  officer  as  necessary  to  replevin 1100 

service  of  affidavit,  requisitioD  and  undertaking  on  making  re[devy 1100 

nnaller  number  or  quantity  vbete  whole  ««nnot  be  found,  nfitevy 109S 

8-  XTodertaking. 

exception  to  plaintiff'B  Euretjes 1108 

■uretiea,  subBcription  of  notice 1103 

iustiGcation  of  suretiM,  application  of  general  statute  or  rule 1101 

place not 

time  to  serve  notice 1102 

Juitificatiaii.  aetvioe  of  notioe  on  peison  subscribing  exceptions 1103 

service  of  notice  of  juatiGaatioD  on  peraon  mibeoribiiig  esoettlons 1103 

■uretiea,  appUostion  of  general  rules  or  statute  to  juftiflealioB tlOi 

place  of  justiHcation 110* 

responsibility  of  aheiiS  for  auffi(>ietiey I  lOS 

time  to  serve  notioe  of  exception  to  auretiee 1103 

undertaking  as  pre-requisite  to  replevy  by  sherifT 109S 

by  adverse  party,  delivery  by  sheriff  on  delivery  of  chattel IIOS 

plaintiff,  form  and  ooatenta 1090 

suretiee  and  justifloatloa 1099 

delivery  to  aheriff  sfter  allowance  of  snrvties 1104 

4.  Hetum  to  requisition. 

compelling  sheriff  to  make 1114 

faihua  to  make  on  notice  as  contempt II14 

notice  requiring  sheriff  to  make  rstum  or  riiow  canae 1114 

papers  to  be  filed  with  elerk 1113 

1118 

1114 

1118 

1118 

0.  Deliveiy  of  chattel. 

by  aheriff  to  wrong  person,  penalty 1106 

disposition  by  aheriff  of  replevied  ebstlel 1101 

^penalty  for  wrong  delivery  by  sheriff   .' 1106 

to  dafendant,  when  to  be  made IIOS 

plaintiff,  when  to  be  made llOfi 

proper  penon  on  payment  of  fees  and  axpwaea 1101 

5.  Return  of  chattel. 

affidavit  by  agent  or  attMney 1110 

required  by  defendant 1103 

Justification  of  defendant's  suretiea 1103 

notice  of  demand  by  defendant 1119 

requiring  returr  of  chattel,  when  to  be  served 1103 

papers  to  be  delivered  to  aheriff  for  return  of  chattel   1103 

time  to  serve  notioe  of  rebiim 1103 

to  defendant,  when  may  be  required 1097 

undertaking 1103 

where  part  replevied 10S8 

VI.  Trial. 

arrest,  uecesidty  for  proving  nliegations  on  which  arrest  founded  in  order  to  recover 826 

costs  to  plaintiff  where  value  o(  chattels  and  damages  lem  than  fifty  doUais 1473 

damages  for  Injury  or  depreeiation  of  chattel 1 1 18 

how  ascertained  on  default 1123 

default,  ascertaining  damages  or  value  of  chattel 1123 

defenses,  title  in  third  peison .  > 1093 

demand  by  defendant  for  return  of  chattel  and  damages 1119 

failure  to  replevy  as  affecting  right  to  proceed  in  action 1110 

paper*  to  be  furnished  eoort  or  referee (Rules  Civ.  Pr.,  373) 

place  of  trial  of  action  to  recover  chattel  distrained 1*4 

value  of  ohattel,  how  ascertained  on  default 1128 

venliet,  awarding  distinct  chattels  to  diSet«nt  pattiae 1122 

damages,  eases  in  which  vardict  shall  fix  instead  of  value 1131 
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VI.  Trial — Continued. 

verdict,  Giins  value  of  chattel  not  held  by  aucoesaful  party 1120 

report  or  decision,  eontenta 1130 

value,  cascfl  in  which  verdict  shall  not  fix 1121 

right  of  jury  to  render  seaeral  or  ipocial  veidiot 4SS 

statement  of  damBKes ,. IISO 

VII.  Judgment. 

arreet,  judgment  for  defendant  because  of  failure  of  pUiutiff  to  prove  allegatioDa  on  which 

arrest  founded  as  btu  to  new  action  to  recover  chattel t)20 

costs  of  coutse  to  plaintiff 1470 

execution,  counties  to  which  may  issue 648 

Gnal  judgment,  awarding  value  of  chattel  to  succeeaful  party 1124 

contents 1124 

docketing 112fi 

Men 1125 

where  defendant  has  special  property  in  chattel 1124 

distinct  chattels  awarded  to  different  parties 1122 

property  rightfully  distruned  doing  dsmage 1124 

Vlfl.  Execution. 

contents  and  requi»it«e 1135 

enforcing  judgment  by 504 

power  of  sheriff 112T 

requisites  of , 644 

IX.  Claim  of  title  by  lliird  IwraoD. 

actions  against  sheriS  by  claimant  to  reoovM  damages  after  delivery  to  plaintiff 1  lOS 

affidavit  of  claimant 1107 

agent  or  attorney,  when  affidavit  may  be  made  1^ 1110 

delivery  to  claimant  on  failure  of  plaintiff  to  indemnify  dieriff 1107 

indemnity  to  sheriff 1107 

by  plaintiff HOB 

justification  of  suretiea  on  plaintiff 's  undertaking 1100 

substitution  of  plaintiff's  sureties  as  dcfendtuit  in  action  by  olaimant IIOS 

time  to  begin  action  against  theiifFttfter  delivery  to  plaintiff IIOS 

undertaking  by  plaintiff ,  sureties,  sufficiency  and  justification 1100 

X.  Action  on  undertaldng. 

abatement  of  action  by  («der  of  court  as  equivalent  tt>  return  of  eieeution  unsatisfied 1131 

right  to  nuuntcun  action  oa  undertakings  thersaftar 1 131 

defences,  injury  or  destruction  of  property  after  replevin 1130 

delivery  of  undertaking  bysheriS ItOfi 

responsibility  of  sheriff  for  sufficienoy  of  sureties 1105 

return  of  execution  unsatisfied  as  condition  iHeoedsnt 1126 

presumptive  evidence  of  breach  of  condition 1129 

B«pl7.    See  alao  Pleadings. 

admission  of  allegation  in  answer  by  failure  to 243 

allegations  in  verified  reply,  form  of , 276 

amended  reply,  service (Rules  Civ.  Pr.,   101) 

serviceafterdeciaion  ot  motion  addressed  to  counterclaim  of  delenM 283 

time  within  vrblch  must  be  served  after  decision  of  motion  addreMsd  to  counterclaim  or  de- 
tense 283 

amendment  for  delay,  elTect  of 244 

of  course 244 

avoidances,  right  to  allege  two  or  more  to  same  defense  to  eountwdaim 272 

compelled  reply  and  proceedings  upon  failure  to  reply,  applicability  of  rules  oonoeming  oounter- 

claim — 274 

oompelling 274 

contents  generally 272 

costs  on  motion  for  judgment  un  frivolous  pleadinti 14S7 

default  judgment  on  failure  to 494 

defenses  to  counterelaim  that  must  be  specifically  pleaded 242 

denial,  effect  of  denial  of  fact (Rules  Civ.  Pr.,  00) 

denials  in  verified  reply,  form  of 276 

dividing  into  psragraphs  and  numbering  consecutively (Rules  Civ.  Pr.   00) 

inoorporstiog  by  reference  allegations  of  one  paragraph  into  anothsr.  .(Rules  Civ.  Pr.,  901 
indefinite,  uncertain  or  obscure  allegations,  amendment  to  correct ....  (Rules  Civ.  Pr.,  102) 

issue  of  fact,  when  arises  on 422 

judgment  or  detennination.  how  pleaded (Rules  Civ.  Pr.,  96) 

limitation  of  actions,  necessity  for  pleading  statute 30 

motion  addressed  to  counterclaim  or  defence,  effect  of  service  pending 282 

defeoseorcounterclaim,  service  of  reply  as  matter  of  ri|^t  after  dacisian 283 

motion  to  amend  or  strike  out,  time  of  tiotioe (Rules  Civ.  Pr.,  105) 

new  matter  in  answer  to  which  reply  not  required  as  controverted 243 

in  avoidance,  when  pluntiff  may  be  oomptdled  to  reply  to 274 

'  '        iritinwlnplaint,  right  to  allege 273 
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new  party  set  up  in  counterdUrim,  right  to  reply , 271 

objections  to  defense  or  counterclaim  in  point  of  law,  zight  to  raise 272 

private  statute,  how  pleaded (Rules  Civ.  Pr.,  98) 

repeating  or  incorporating  in  separate  defense (Rules  Civ.  Pr.,  90) 

right  of  plaintiff  to  reply  to  counterclaim 272 

separatdy  stating  and  numbering  defenses (Rules  Civ.  Pr.,  90) 

service,  additional  extension  of  time,  notice (Rules  Civ.  Pr.,  87) 

affidavit  of  merits  on  application  for  extension  of  time  to  reply.  . .  (Rules  Civ.  Pr.,  88) 
after  time  therefor  expires  and  before  determination  of  motion  addressed  to  oounterclaim 

or  defense,  ri^t  to 282 

extension  of  time,  affidavit  to  be  served  with  order (Rules  C^v.  Pr.,  86) 

on  whom  made 273 

pending  motion  addressed  to  counterclaim  or  defence,  effect  as  to  motion 282 

time  within  which  must  be  made 273 

sham  or  frivolous,  treating  pleading  as  nullity  or  allowing  new  pleading  to  be  served. 

(Rules  Civ.  Pr.,  104) 

stating  separate  allegations  in  each  paragraph (Rules  Civ.  Pr.,  90) 

striking  out  for  disobedience  of  order  for  discoveiy  or  inspection 325 

reply  on  ground,  that  it  is  insufficient  in  law  upon  face  thereof. . .  .  (Rules  Civ.  Pr.,  Ill) 

sham,  etc.,  matter (Rules  Civ.  Pr.,  103) 

subscription (Rules  Civ.  Pt.,  91) 

time  within  which  amendment  of  course  may  be  made 244 

motion  to  strike  out  for  insufficiency  must  be  made (Rules  Civ.  Pr.,  Ill) 

reply  must  be  served  after  deoiaion  of  motion  addressed  to  counterclaim  or  defense 283 

to  amended  answer (Rules  Civ.  Pr.,  101) 

verification,  defective,  remedy  for 253 

light  of  defendant  to  treat  pleading  as  nullity  after  notice 253 

verification,  when  required 248 

Baport  of  B«f eroe.    See  References. 

Beporti. 

cases  decided  in  foreign  states,  admissibility  to  prove  common  law 391 

Bm  judicata. 

dismissal  of  complaint  or  counterclaim,  when  amounts  to 482 

Beicue. 

discharge  of  sheriff  from  liability  as  bail  on  rescue  of  defendant 861 

liability  of  sheriff  as  bail  on  reecue  of  defendant 861 

Basidont. 

domestic  corporation  or  joint  stock  association,  when  resident  of  county  so  as  to  confer  jurisdic- 
tion on  county  court 68 

married  woman  for  purpose  of  divorce  or  separation 1166 

period  of  residence  before  admission  to  bar (Rules  Civ.  Pr.,  1) 

place  of  trial  of  actions  between 182 

resident  and  non-resident 182 

RsBistanca. 

warrant  of  attachment  or  precept  in  habeas  corpus  or  certiorari  to  inquire  into  detention 1250 

Beipondent. 

defined 561 

Bestitution. 

appeal,  reversal  or  modification  of  judgment  on 587 

certiorari,  where  determination  annulled  or  modified 1306 

defence  made  after  final  judgment  on  substituted  service  without  state,  where 217 

interest  on  judgment  of 481 

judgment  vacated  or  set  aside  on  motion,  when 529 

new  trial,  on  granting  after  enforcement  of  judgment 554 

purchaser  in  good  faith,  effect  of  restitution  on  title 587 

reversal  or  modification  of  judgment  on  appeal 587 

sale  of  property,  deposit  of  purchase  price 587 

title  to  property  sold  to  purchaser  in  good  faith,  effect  of  successful  defense  made  af ten  final 

judgment 217 

Batum.    See  also  particular  titles. 

compelling  officer  to  make  return (Rules  Civ.  Pr.,  6) 

filing  return  in  special  proceeding  where  disposition  not  prescribed  by  law 101 

m 
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INDEX  TO  CIVIL  PRACTICE  ACT— Rifbebncwi  abb  to  Sbotiokb 

ejectment,  right  of  reveraiDiier  to  maintain  alter  termination  pf  estate  where  life  tenant  nifiets 

judsment  in  ejectment  hy  default  or  consent 996 

judgQieiit  asftinBt  tenant,  right  of  revereioner  to  move  to  set  aside 624 

partition  by  reveraouer  of  vested  interest  held  aa  co-tenant 1014 

division  among  revenioaera 102fl 

petaon  holding  reveraianary  interest  in  entire  ptoperty  as  proper  party  defendant 1021 

reversioner  aa  necessary  party  in 1017 

sale  of  infant's  or  incompetent's  dover  right  or  prior  estate  oi  litbii  when  revenionary  eatate 

to  be  included 1399 


■e  county 524-b 

BuIm.    Bee  alao  Index  to  Kulea  of  Civil  Practiee. 

appellate  divirion,  power  to  make  special  rules  for  iodorsillg  and  filing  papers. 

(Rules  Civ.  Pr.,  16) 
applicability  of  rules  of  civil  practice  to  proceediuKs  in  sutrogate's  court.  ..(Rules  Civ.  Pr.,  3) 

authority  to  commence  action  or  proceedings,  notice  of  ^pUoataon 114 

case,  making  and  settling  on  appeal S76 

certiorari  to  review  detemiiaation,  provision  in  rules  as  to  notice  of  application 1291 

declaratory  j  udgment,  rules  to  cover 478 

enlargement  of  time  filed  by  rule 08 

"law"  as  signifying  rule #7 

limitation  of  time  in  which  to  ^)ply  to  vacate  order,  reduce  bail  or  increase  security  on  arrest. . ,     S43 
notice  of  application  to  surrogate's  court  for  leave  to  issue  execution  against  decedent's  prop- 
erty, aianner  of  service 088 

power  of  appellate  division  in  each  d^Hirtment  to  adopt  rules  regulating  hearing  of  cauaea,  etc. 

(Hules  Qv,  Pf..  287) 

provimonal  remedies,  preaoribing  proof  on  application  or  hearing 810 

regulation  of  proceedings  for  taking  deposition  within  state  for  use  without 811 


SalAry. 

coecutioD  against 884 

judgment  creditor's  action,  right  to  reach  salary  of  debtor 1194 

supplementary  proceedings,  right  to  reach  in 777 

8a3»  vt  p«rBonftl  propertr.    See  also  Eieoutbn*. 

aninuUs  attached 928 

execution  sale,  destroying  notice  as  affecting  validity  of  sale 062 

failure  to  give  notice  as  affecting  validi^ 082 

how  cinducted .'>....  TOil 

penalty  for  destroying  notice 601 

public  auction 001 

time  of  day , 601 

validity  if  purchase  by  sheriff  or  under-sheriff 668 

perishable  goods  attached 923 

property  notwithstanding  stay  of  proceedings  on  appeal S73 

that  is  subject  of  action  or  special  proceedings 080 

receiver  of  debtor's  eatate,  by (RulM  Civ.  Pr.,  I7fi) 

animals  replevied 1101-a 

perishable  goods  replevied IlOl-a 

8sl«  ot  roftl  propertr-    See  also  Executions;  Forectosure:  Heal  Proputy. 
I.  In  general. 

adjournment  of  lale  by  attorney  where  officer  does  not  appear 980 

appointment  of  new  officer  to  make  sale 986 

bona  fide  purchaser  pending  appeal  from  judgment  refusing  specific  performanoe  or  to  set 

■    aside  conveyance,  right  of 680 

by  whom  made 506 

oommiasioas  on  sale,  when  referee  entitled IHO 

compensation  of  referee  on  sole  under  mortgage  foreclosure,  limitation  on  amount. 164V 

conveyance,  effect 606 

county  where  sit^iated,  neceadty  that  sale  be  made  in COO 


INDEX  TO  CIVIL  PRACTICE  ACT— IUuvrbnciib  abb  to  Sbctions 

tie  of  proptrtf — ContlnuML 

I.  In  soneral — Continued. 

depoeitiDK  money  received  by  referoe  on  nle <RuleeCSv.  Pr.,  173) 

disbunements  of  referae  on , 1546 

enforcement  of  judgment  directiuc  delivery  of  potBeaaioa > 9SB 

equity  of  redemption  in  mortctwed  pn^wrty  on  iud(m«nt  for  mortgage  debt,  right  to  aell. .  710 

fees  of  referee  on 1546 

bomeMead  exceeding  in  value  one  thousand  dollar*,  creditor's  action  for  sale  of 670 

judgment  directiiig,  proviaion  for  delivery  of  posKnion 9SB 

entry  in  county  where  property  ef  tuatnd 600 

lien,  etating  eiiMence  at  time  of  sale 986 

limitatioiis  of  aotiona  to  recover  property  purehaaed  by  fiduciary 987 

manner  of  sale 986 

notice  of  sale,  how  given . , '  686 

money  received  on  sale  by  referee,  depositiDg  and  withdrawing. . .  .  (Rules  CIt.  Pr.,  173) 

officer  making  sale,  right  to  purchase SB7 

order  of  sale  of  attached  and  unattached  property 909 

parcels  to  be  sold  separately,  when ,  , 996 

partition,  payment  of  taxes,  asseaamenta,  and  watar  rates  out  of  proceeds 1062 

public  auction 986 

necenity  that  execution  sale  be  at 661 

purchaaer,  ri^t  of  guardian  of  infant  party  to  ootioB  to  purchase  directly  or  indireDtly 987 

officer  making  sale  to  be 087 

reoeiver  of  debtor's  estate,  by (Rules  Civ.  Pr..  176) 

referee,  by  whom  appointed 608 

necessity  that  sale  be  made  by £06 

nstHution  as  affecting  title  of  purchaso' in  good  faiUi  and  for  valus 587 

where  property  stdd  pending  appeal 687 

•Murity  by  referae  appointed  to  sell 507 

sheriff,  neoesaity  that  sals  be  made  by S06 

situated  iu  two  counties,  where  sold S06 

speciGo  performance,  right  to  sell  where  appeal  taken  from  refusal  to  grant 586 

stay  of  execution  on  judgment  for  sale  pending  appeal  to  court  of  appeals SOS 

terma  of  sale,  making  known  at  sale 086 

undertaking  to  prevent  sale  of  property  by  owner  on  appeal  from  refusal  to  grant  specific 

petf  ormanoe  or  to  set  aside  ooDVcgranoe BS6 

II.  Onexecuticm.   See  also  Executions. 

certificates  of  sale 716 

description  of  property  in  notice  of  sale 713 

faitore  to  give  or  desttoying  notice  of  sale  as  affeoting  validity 9^ 

lostexeoutionorwrit,  proof  under  which  sheriff's  sale  ^  real  property  wsa  made 376 

manner  of  oondueting 716 

notice  of  lale 712 

puUlc  auction 661 

publication  of  notice 713 

timeofday Ml 

validity  of  purchase  by  sheriff  or  under-sheriff 66S 

IU.  ProcoEdingstosell,  mortgageorleaseproper^of  iufaDtoiinoMnpatent. 

accounting  as  to  proceeds  of  sale 1403 

agreement  to  sell  before  sale  made  pursuant  to  final  order,  report  and  coufinnation 1397 

application,  how  and  by  whom  made 1389 

notice  of (RuIm  Civ.  Pr„  206) 

place  of (Rules  Civ,  Pr..  295) 

where  several  infants  iutereated  as  tenants  in  cominon (Rules  Civ.  Pr.,  300) 

appointment  of  committee  of  incompetents  as  prerequisita  to  gnat  otapplioatioo, 1391 

bond  to  protect  interest  of  infant  or  incompetent 1 54 

consent  of  owner  of  prior  right  or  estate  to  sale  free  from  light  or  estate 1398 

conveyance  where  final  order  directs  in  firet  instance,  report  of 1397 

costs  and  fees,  limitsUoD  on  amount  in  proceedings  to  sell  real  property  of  infant 

(Rules  Civ.  Pr.,  300) 

where  several  infanta  intemted  as  tenants  in  common (Rules  Civ.  Pr.,  300) 

death  of  infant  or  incompetent,  disi>osition  of  proceeds 1408 

debts  of  infant  or  incompetent,  payment  without  preference 1406 

dispositioa  and  distributiouof  proceeds  of  contingent  interest  of  infant  not  in  being 1407 

of  proceeds  in  case  of  death  ol  infant  or  incompetent 1408 

effect  of  deed,  mortgage,  relssae,  or  lease 1401 

execution  of  deeds,  mortgage,  etc.,  on  final  order 1397 

final  order  on  apjdicatjon  to  sell 1396 

inchoate  dower  of  inoompetent,  application  for  release 1392 

right  of  dower  release,  investment  of  proceeds  for  protection 1409 

infantaswardofoourt  after  filing  petition  for  sale. 1390 

Investment  of  proceeds  of  sale 1403 

of  infant's  or  incompetent's  prior  right  or  estat«  or  dower  right  where  revendonary  in- 
terest sold  1399 

tu>n-T««ident  Infant,  disposition  of  proceeds 1406 

7U 


INDEX  TO  CIVIL  PRACTICE  ACT— Refbrbncbs  abb  to  Sbchonb 
Sale  of  real  property — Continued. 

III.  Proceedings  to  sell,  mortgage  or  lease  property  of  infant  or  incompetent — Continued. 

notice  of  application,  on  whom  served (Rules  Civ.  Pr.*  296) 

of  incompetent,  power  of  committee 1377 

petition,  contents.  ^ (Rules  Civ.  Pr.,  297) 

prior  ri^t  or  estate,  sale  free  from 1398 

proceeds,  disposition  of  generally  and  accounting 1403 

of  sale  as  real  property 1402 

when  may  be  paid  to  general  guardian  of  infant (Rules  Civ.  Pr.,  299) 

bond  of  surety  company  required  before  pajnotient  to  general  guardian  of 

infant (Rules  Civ.  Pr.,  299) 

secured  by  mortgage  required  before  payment  io  general  guardian  of 

infant (Rules  Civ.  Pr.,  299) 

protection  of  inchoate  right  of  dower  where  sale  made  without  release 1409 

reference,  report  of  referee (Rules  Civ.  Pr.,  298) 

to  inquire  into  merits  of  application 1395 

where  several  infants  interested  as  tenants  in  oommon (Rules  Civ.  Pr.,  3(X)) 

release  of  prior  right  or  estate  on  sale  free  therefrom 1398 

report  of  disposition  and  investment  of  proceeds  and  accounting 1403 

referee,  contents (Rules  Civ.  Pr.,  298) 

reversionary  estate  to  be  included  in  sale  of  infant's  or  incompetent's  prior  right,  when ....   1399 

sale  free  from  prior  right  or  estate 1398 

security  by  trust  company  appointed  to  act  as  special  guardian  of  infant 1394 

of  special  guardian  of  injfant  on  application  to  sell 1394 

on  application  to  sell 1393 

special  guardian  of  infant  on  application  to  sell,  appointment  and  security 1394 

on  application  for  release  of  inchoate  dower 1392 

value  of  property  or  interest  to  be  disposed  of,  necessary  proof. . . .  (Rules  Civ.  Pr.,  298) 

statement  in  referee's  report (Rules  Civ.  Pr.,  298) 

when  may  be  sold,  mortgaged  or  leased 1388 

will  or  conveyance  prohibiting  sale,  effect 1400 

SaTiSffS  banks.   See  also  Banks. 

admissibility  of  testimony  of  stockholder  or  officer  as  to  personal  transactions  or  communica- 
tions with  deceased  person  or  lunatic 347 

Satiaf action.    See  also  Judgments;  Mortgages. 

mortgage  on  real  property,  jurisdiction  of  county  court 67 

Scandalous  matter. 

costs  on  motion  to  strike  out 1488 

striking  scandalous  matter  from  pleadings (Rules  Civ.  Pr.,  1(^) 

Schools. 

costs  in  action  against  school  officer 1407 

SeaL 

certified  copy,  necessity  for  seal 330 

consideration,  on  executory  instrument  as  evidence  of 842 

fees  of  clerk  of  court  of  appeals  for  sealing  paper 1552 

writ  of  habeas  corpus  or  certiorari  to  inquire  into  detention 1236 

Searches. 

expenses  of  searches  made  unofficially,  including  in  bill  of  costs 1518 

paper  by  custodian,  certificate  as  presumptive  evidence  of  inability  to  find 366 

partition,  presentation  of  search  showing  non-existence  of  lien 1038 

title  insurance  or  abstract  company  in  county  where  clerk's  office  is  salaried,  use  of  in  lieu  of 

official  searches 385 

Secretary  of  state. 

foreign  corporation,  action  in  which  secretary  of  state  may  be  served  with  summons 229 

service  of  summons  on  in  actions  against  foreign  corporations,  when  may  be  made 229 

Securities. 

depositing  in  court,  with  whom  deposited 134 

incompetent  persons,  security  to  be  given  by  committee  of  person  or  property 1375 

release  of  inchoate  dower  of  incompetent,  security 1382 

stay  of  proceedings,  security  that  may  be  required 167 

Seduction. 

costs  of  course  to  plaintiff 1470 

where  recovery  less  than  fifty  dollars 1471 

damages  recoverable  by  mother  on  continuance  of  action  after  father's  death 89 

limitation  of  actions 60 

survival  of  action  to  mother  on  death  of  father 89 

as  personal  injury (Gen.  Const.  L.,  f  37-a) 

714 
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IflpftTfttlon. 

ibaadoimieiit  as  ground 1161 

alimony  and  support,  »qniiHitig,  varyinB  or  modifyiag  directiana  aa  to  custody,  eaie,  eta.,  of 

childreD 1170 

enforcemeot  of  payment  by  contempt  proceedinBi 1172 

in  final  judgpnent 1164 

Heetion  72  of  Civil  Rights  Law  auperaeded 1172 

support  where  action  brought  by  wife 1170 

allowBOce  for  costs  and  eipengea  in  action 1 160 

coroplsint,  necessaiy  allegationa  as  to  miacooduot (Rules  Civ.  Pr.,  2S0) 

conduct  by  defendant  malcing  it  unsafe  and  improper  to  cohabit,  as  ground 1161 

costs,  awarding  in  final  judgment 1178 

eiecutioQ  for  collection 1173 

payment  out  of  setiuesterod  property 1 173 

counsel  fee 1100 

counterclaim,  right  to  intetpose 1168 

cruet  and  inbunian  trtatment  as  grounds 1101 

default,  filing  evidence  with  judgment-roll (RuIm  CSv.  Pr.,  282) 

judgment  of  course  not  permitted (Rules  Civ.  Pr..  283) 

proof  of  facts  in  open  court (Rules  Civ,  Pr.,  282) 

Inference  not  pennittod (Rules  Civ.  Pr.,  282) 

service  of  copy  of  complaint  with  Bummona  as  condition  to  judgment 1167 

stating  nature  of  action  in  aummous  aa  condition  to  judgment 1 167 

defenses  in  action  lor  separation 1163 

enforcement  of  instalraent  of  alimony  or  support  by  oontempt  prooeedinga 1172 

support  and  education  of  children  by  contempt  proceedings 1172 

grounds  for 1161 

hearings  to  be  private,  when (Rules  Civ.  Pr..  278) 

information  as  to  details  of  action,  when  denied (Rules  Civ.  Pr.,  27S) 

judgment,  default  judgment  not  permitted (Rules  Civ.  Pr.,  06) 

of  course  not  permitted (RuIm  Civ.  Pr.,  388) 

judgment  of  course  upon  referee's  report,  ri^t  to  t^e 1174 

rendition  by  court 1174 

revocation 1166 

mainteikance  of  wife  and  children,  direction  in  judgment 1164 

right  to  render  judgment  for  without  rendering  judgment  for  ■wwatioQ. 1104 

njisoonduct  of  plaintiff  as  defense 1103 

uiortgoge  of  property  of  defendant  to  pay  alimony  and  support 1171 

nedeet  or  refusal  to  support  wife,  as  ground 1161 

receiver  of  real  property  of  defendant,  appMntment  of 1171 

reference  as  discretionary  with  court 406 

dlity  of  referee  to  report  teetimony  and  other  prooeedings 1174 

new  tfial,  duty  of  court  to  appoint  new  referee 405 

not  permitted  where  defendant  defaults (Rulea  Civ.  Pr.,  282) 

proof  of  service  of  summons  and  complaint  before  order  made (Rules  Civ.  Pr.,  281) 

referee,  appointment  by  court 40S 

refusal  of  referee  to  serve,  duty  of  court  to  appoint  new 405 

selection  of  referee  by  court (Rulea  Civ.  Pr.,  281) 

raddence.  etc.,  required  as  condition  to  maintenance  id  action 1102 

what  constitutes  as  to  wife 1 106 

revocation  of  judgment  on  joint  application  oC  parties 1105 

sale  of  real  property  of  defendant  to  pay  alimony  and  maintenance 1171 

security  for  payment  of  support  and  education  of  children  and  support  of  wile 1171 

■equestratioD  of  property  of  defendant  on  failure  to  pay  alimony  and  maiDtenaoce 1171 

summons,  aflidavit  of  service (Rulea  Civ.  Pr.,  53) 

where  copy  of  complaint  not  served  or  summons  and  complaint  served  without  State. , .  53 

aummou,  examination  in  court  of  person  making  service (Rules  Civ.  Pr.,  63) 

notice  to  be  served  with  summona  where  complaint  not  personally  served. 

(Rules  Civ.  Pr.,  47) 

eervioe  by  publication 232 

support  and  education  ot  cbildien 1104 

temporary  alimony 1169 

allowance  for  support  and  education  ot  children 1169 

Baquattretlon, 

corporation,  district  in  which  motion  must  be  made (Rules  Civ.  Pr..  178) 

divorce  or  separation,  husband's  property  to  pay  alimony  or  maintenance 1171 

••rrtW  o*  proc«u  wad  prnptn.    See  also  Subpoena;  Summons;  Witnesses. 
1.  In  general. 

after  appearance,  service  upon  attorney 103 

MtOTney,  right  to  serve  on  where  other  mode  specially  prescribed  by  law 1« 

service  on (Rules  Civ.  Pr.,  20) 

upon  after  a] 
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Snrloa  ot  procus  tnd  papers — Contimwd. 
I.  In  general — Contmusd. 

coQtempt,  right  to  serre  papen  to  bring  party  Into  oontempt  od  attom^ 

default  in  appearinca,  neoemity  for  iarvioe 

of  one  conSnod  in  jail  for  wont  of  bail,  neceaaity  for 

rosimer  of  aervioe  of  papers  to  begiD  proceetUngB (RulM  Ci*.  Fr.,  St) 

mode  of  service,  mail,  d^iosit  in  branch  postoffioe 

eitenaion  ol  time  on  service  by 

other  than  aummona  or  prooms,  generally (Rulea  Cir.  Pr.,  20) 

notice  of  appeal 480, 

service  upon  reepoodent 

officer,  duty  to  deliver  paper  served  on  or  deUvered  to  him  for  prisoner 

OQ  attorney  at  his  office (Rules  Civ.  Pr.,  20) 

party  by  leaving,  papera  at  rendenoe (Rules  Civ.  Fr.,  20) 

by  Bsrving  on  clerk  of  court (Rulea  Civ.  Pr.,  20) 

through    postolSoe (Rulea  CSv.  Pr.,  90) 

pleadings,  amended  oomplaint  on  which  order  of  arrcat  granted,  neoesaity  for  direction  for 

partneiahip  using  name  of  deceased  peraon,  service  on  raal  membera  of  parbwrahip. .  . 

prisoner,  duty  of  sheriff  to  permit  personal  service  of  paper  in  action  to  which  priBoner  Is 

party 

manner  of  service  on 

process,  right  to  serve  on  attorney 

service  on  attmney  thnni^  poatoffice (Rul«8  Civ.  Pr.,  20) 

dieriS,  duty  to  deliver  to  prisoner  paper  Mcved  on  or  delivered  to  him 

summons,  applicatulity  of  provisions  for  service  of  p^>em  and  notices  to 

right  to  serve  on  attorney 

time,  extensioii  of  time  where  service  made  tJuoushpostoffia* 

notice  of  trial  served  by  mail 

II.  Orders  and  oHiinal  notices. 

affidavits  of  service,  effect  as  presumptive  evidence  where  affiant  not  avidlaUe  as  witness. . 
alternative  mandamus,  notice  of  application  for 1 

certiorari  to  review  detenoinatjon.  manner  of  s«a-vioe  ot  order 1 

notioe  of  application 1 

enttyot  judgment  on  appeal,  service  by  mail 

injunction  order. 

judgment,  notioe  of  motion  to  set  aside 


peremptory  mandamus,  notioe  of  application  for 

pnAibition,  altemative  order 

supplementary  proceedinga,  orders  in 

amvey,  order  for 

III.  SUtewrita. 

oertiorari  to  inquire  into  deteaUon.BervioeofGnal  order  tf^disoharaB. . 
habeas  corpus  or  certiorari  to  inquire  into  detention 

where  defendant  cannot  be  found  or  conceals  himself 

habeaa  corpus  to  inquire  into  detention,  by  whcan  served 

payment  of  fees  ip  giving  undertaldng  to  complete  service 

servioo  on  8und^ 


Berwal  lUbUitr- 

death  of  party  seveislly  liable  on  contract,  severance  of  action  as  to  representative .  . 
joinder  of  persona  severally  liable  upon  written  instrument 

effectonrightaof  defendants  so  joined 

judgment  against  one  or  more  defendant 

severanceof  action  where  judgment  given  ag&inst  one  or  more  defendants 

Ssmuioe  of  Mtlona. 

copy  of  order  and  paper  constituting  part  of  judgment  roll  as  evidence 

ooata  where  plaintiff  elects  not  to  continue  after  aeverance 

to  continue  after  at 
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INDEX  TO  CIVIL  PRACTICE  ACT-— Refbbbnoes  are  to  SficnnoNB 
8«?«rmnce  of  actioni — Continued. 

death  of  party  severally  liable  on  contract,  severance  as  to  representative 85 

defendant  severally  liable,  after  judgment  against 474 

judgment  against  one  or  more  defendants  severally  liable,  after 474 

taken  against  part  of  defendants  severally  liable,  severance  of  course 475 

partial  judgment,  in  favor  of  plaintiff  on  contract  or  judgment,  after. .  (Roles  Civ.  Pr.,  114) 

partition,  when  partial  partition  directed 1025 

sheriff  on  liability  arising  out  of  levy  of  execution  where  indemnity  rdates  to  part  of  property . .  703 

when  actions  may  be  severed,  generally 96 

8haxn. 

answer  or  reply,  treating  pleading  as  nuUity  or  allowing  new  pleading. .  (Rules  Civ.  Ft.,  104) 

mandamus,  striking  out  petition  or  return 1320 

striking  sham  matter  from  pleading (Rules  Civ.  Pr.,  103) 

Slmifl.    See  also  particular  titles. 
I.  Custody  of  jails  and  prisoners. 

civil  arrest,  duty  to  keep  prisoner  in  custody , 840 

II.  Powers  and  duties. 

accounting  for  money  colleoted  under  executions  against  earnings  or  income 085 

actions  in  aid  of  attachment 922 

arrest,  duty  to  file  papers  after  making  arrest 864 

manner  of  executing  order  for  civil 840 

payment  into  court  of  money  deposited  in  lieu  of  bait 857 

assistance  in  execution  of  writ  of  habeas  corpus  or  certiorari  to  inquire  into  detention 

where  warrant  of  attachment  or  precept  issued 1250 

attcMshment,  duties  of  sheriff  generally 912 

duty  as  to  keeping  property  attached  or  proceeds 940 

duty  to  make  inventory 921 

executing 912 

after  expiration  of  tenn  of  office 912 

levy  of  warrant  after  expiration  of  term ^ 912 

responsibility  for  sufficiency  of  sureties  given  on  undertaking  for  discharge 950 

retention  of  property  till  sureties  given  on  undertaking  for  discharge  justify 956 

substitution  of  indemnitors  as  defendants  in  actions  against  sheriff 967 

bail,  duty  of  sheriff  on  surrender  of  defendant  in  exoneration 866 

rights  and  liabilities  when  chargeable  as 869 

certificate  of  sale  of  real  property  on  execution,  payment  of  fees  for  recording  and  indexing  717 

civil  arrest,  manner  of  executing  order 840 

claim  of  title  by  third  person,  trial,  sheriff  as  presiding  officer 103 

to  property  seized  under  mandate,  trial 103 

collection  of  debts,  etc.,  attached 922 

conveyance  of  real  property  on  disobedience  of  party  to  judgment  directing  conveyance. . .  979 
death  of  sheriff  after  sale  \mder  execution,  duty  of  under  sheriff  or  successor  to  receive 

money  to  redeem  property 752 

to  execute  conveyance 762 

execution  against  defendant  who  has  been  arrested,  duty  of  sheriff  as  to  enforcing  for  pur- 
pose of  charging  bail 872 

endorsement  of  time  of  receipt 637 

return  of  satisfied 536 

to  charge  bail,  duty  as  to  enforcing 872 

when  directed  to 636 

exhibiting  to  creditor  prior  to  sale  property  levied  on 695 

judgment  creditor's  action  in  aid  of  attachment 922 

duty  to  deliver  certificate  required  where  judgment  satisfied  by  deposit  with  county 

clerk 530 

mandates,  delivery  of  copy  to  person  served 102 

duty  to  execute  and  make  return 102 

duty  to  give  written  receipt  for 102 

manner  of  execution 102 

return,  when  may  be  made  by  mail 102 

oaths  and  affirmation,  administering  to  witnesses  attending  before  sheriff's  jury 103 

presiding  officer  on  trial  of  claim  of  title 103 

prisoner,  duty  to  permit  personal  service  of  paper  on  in  action  to  which  prisoner  is  party. . .  165 

proof  of  service  of  summons,  duty  to  make 220 

purchase  at  execution  sale,  validity  of 663 

receipt,  duty  to  give  for  mandate 102 

redemption  of  real  property,  papers  required  to  be  kept  at  office  during  period  of  re- 
demption    745 

replevin,  service  of  notice  of  justification  of  sureties 1102 

to  Induce  to  possession  personal  property  attached 922 

return  of  satisfied  execution 536 

sale  and  conveyance  of  real  property  pursuant  to  judgment 506 

service  of  papers  on  prisoner,  duty  to  i>ennit 165 

mode 166 

m 
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INDEX  TO  CIVIL  PRACTICE  ACT— RzrMimciw  abe  to  Sections 
Sb«rilt — ConUnusd. 

II.  Powers  and  duties — Continued. 

BubpoenA.  power  to  issue  in  proceedings  to  tiy  cUin>  of  titla  by  third  persoa 103 


I 


704 

servico  of  vuTuit  of  amat 700 

taking  sod  depositing  or  delivering  peraonal  proper^  on  refusal  of  party  t«  do  so 970 

time  witbin  which  papers  eerved  on  him  for  prisoner  must  be  delivered 16S 

underiiberiff .  enforcement  of  execution  upon  death  or  disqualification  of  sheriff 630 

undertaking  to  be  given  to  on  service  of  heabeas  corpus  to  inquire  into  detention 1213 

custody  of  prisoner  ureated  under  fedetsJ  procea .(Prison  L.,  123) 

liability  for  permitting  prisoner  confined  for  cont^npt  to  leave  jsdl. . ,  .  (Prison  L,,  1 361) 

III.  Petutlty  and  liability  for  misconduct. 

attachment,  disobedienoe  of  order  requiring  return  of  inventory  as  contempt 047 

bail,  liability  where  defendant  escapee  or  is  rescued  or  bail  fidb  to  justify 861 

exoneration  from  liability  for  arrest  on  justification  of  bail , , .  655 

irregularity  in  execution,  scde  of  real  property 714 

mandates,  liability  for  failure  to  execute  and  make  return 102 

liabilities  for  willfully  ne^ileoting  to  execute  mandate  in  special  proceedings 102 

money  deposited  in  lieu  of  bail  or  undertaking,  liabiliy  for  failure  to  pay  into  court ....  SG7 
paper  served  on  or  delivered  to  sherilT  for  prisoner.  Il^iility  for  failure  or  neglect  to  delivoT 

same  to  prisoner 166 

replevin,  wrong  d^very  of  ^kattel  taken  in 1106 

sureties  on  undertakings  in  replevin,  responribility  for  suffleieiicy 1105 

IV.  Actions  against. 

bail,  judgment  for  liability  as,  prosecution  of  official  bond 862 

on  return  of  execution  unsatisfied  on  judgment  upon  lialulity  as 862 

consent  of  indemnitors  to  be  substituted  for  sheriff  as  defendant ■  700 

costs,  effect  of  order  substituting  indemnitora 704 

limitation  of  actions  for  escape  of  civil  prisoner 51 

non-payment  of  money  collected  on  execution 49 

official  act  or  oroission SI 

new  actions  after  discontinuance  or  il'""'*"!  of  complaint 704 

notice  of  application  for  substitution  of  indemnitors  as  defendants 700 

commencemeut  of  action  to  indemnitors  as  condition  precedent  to  action  by  sheriff 

against  indemnitors 706 

preference  in  trial  of  action  against  theriff  in  official  capacity 138 

by  sheriff  on  bond  or  undertaking 138 

severance  where  indemnity  relates  to  part  of  property  and  substitution  of  indemnitors  at 

to  that  part 702 

striking  out  name  of  sheriff  as  defendant  where  joined  with  all  indemnitora 703 

substituting  indemnitors,  effect  of  order 704 

substitution  of  indemnitors  as  defendants,  terms  on  granting  order 701 

in  action  against  arising  out  of  levy  of  execution 600 

subttitution  of  omitted  indemnitora  in  place  of  sheriff,  application  for 703 

terms  on  granting  order  substituting  indemnitors  as  parties 701 

V.  Feea. 

certificate  required  where  judgment  satisfied  by  deposit  with  county  clerk 630 

collection  of  fees  on  execution  against  property,  manner  of 1569 

habeas  corpus  to  inquire  into  detention,  payment  of  feee  to  complete  service 1243 

including  in  bill  of  costs  feee  for  receiving  and  returning  execution 1618 

replevin,  taxation  and  payment  of  fees  and  expenses 1101 

taxation  of  fees  on  demand  of  person  liable  to  pay 1566 

SImtUI'i  JuiT-    See  also  Attachment;  Replevin. 

attachment,  jury  to  try  claim  of  third  peraon  as  disoi«l«onaiy  with  sheriff 924 

claims  of  third  potsoD  to  property  seised  on  execution,  finding  of  jury  against  daimant  as  bar 

to  action  to  recover  property  or  damages 698 

finding  of  value  and  damages 697 

how  jury  fonned 103 

relinquishing  levy  on  finding  of  jury  that  property  beloDga  to  the  daimant 097 

undertaking  by  judgnwnt  creditor 69? 

fees  deposited  with  sheriff,  return  of  balance 104 

of  sheriff  and  jurors,  right  of  sheriff  to  demand  deposit  before  notifying  jurors 104 

incompetent  person,  commiaaoners  administCTing  oath  to  juron 1367 

oompensation  of  jurors 1309 

inquisition  before  comnussioncrB  for  appointment  of  conunitt«e 1365 

summoning,  impanelling  and  compelling  attendance  of  jurors 1306 

juror's  fees  on  trial  of  claim  to  personal  property,  amoimt  and  by  whom  paid '.  1513 

oaths,  power  of  sheriff  to  administer  oaths  to  witness 103 

qualification  of  jurora  for  trial  of  claim  of  title  by  third  party 103 

trial  of  olaim  of  third  person  to  property  seised  under  execution 696 

witnesses,  by  whom  oath  administered 103 
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INDEX  TO  CIVIL  PRACTICE  ACT— Rbfebences  arb  to  SBcmoNa 
Shipping.    SeeVesaelfl. 

Slander. 

costs  of  course  to  plaintiff 1470 

where  recovery  less  than  fifty  dollars 1471 

damageSf  necessity  for  alleging  special  damages  in  action  for  slander  of  woman 

(Rules  Civ.  Pr.,  97) 

proving  special  damages  in  action  for  slander  of  woman (Rules  Civ.  Pr.,  97) 

joinder  of  several  causes  of  action  for 258 

limitation  of  actions 50 

mitigating  circumstances,  right  to  prove  where  defendant  attempts  to  justify 338 

pleading  application  of  defamatory  matter,  manner (Rules  Civ.  Pr.,  96) 

preference  in  trial  of  action 138 

as  personal  injury (Cen.  C>>nst.  L.,  §  37-a) 

Special  gllTdUng.   See  Guardians. 

Special  Jury.   See  Juiy  and  Jurors. 

Special  proceeding!.    See  also  Particular  Titles. 

I.  Ingenexal. 

abatement  by  change  of  time  or  place  of  holding  court 92 

failure  or  adjournment  of  tcorm  of  court 92 

"  action  "  as  including  special  proceeding  for  purposes  of  limitation  of  action 10 

affidavit  as  including  ve^ed  petition  or  answer 7 

amendment  to  grant  proper  remedy  on  facts  pleaded Ill 

derk  with  whom  return  or  other  paper  in  special  proceedipg  must  be  filed 101 

commencement  for  purposes  of  application  of  Civil  Practice  Act 1568 

continuance  of  proceedings  on  death,  removal  or  disability  of  officer  before  whom  instituted  93 

costs,  application  of  provision  as  to  security  for  costs 1531 

in  proceedings  instituted  in  court  of  record 1492 

party  recovering  as  judgment  creditor  for  purpose  of  supplementaiy  proceedings 773 

payment  of  costs  awarded  against  people,  special  proceedings  brought  by  public 

officer 1532 

death,  disqualification,  etc.,  of  officer  before  whom  instituted,  continuance  in  adjoining 

county 93 

definition 6 

.  depositions  in 308 

within  state  for  use  without '. 310 

filing  return  or  other  paper  where  disposition  not  prescribed  by  law 101 

limitation  of  actions,  "action  "  as  including  special  proceeding 10 

mistakes,  omission,  defects,  and  irregularities,  correcting,  or  supplying 105 

disregarding  non-prejudicial 105 

order,  with  whom  entered 101 

parties  to  how  designated 191 

power  of  officer  before  whom  continued 94 

"proceeding  "  as  included  in  t^rm (Rules  Civ.  Pr.,  9) 

recovery  of  real  property  where  not  expreeseiy  allowed  by  law 989 

referee's  fees,  agreement 1545 

relief  appropriate  to  facts  pleaded,  granting HI 

return  or  other  paper,  with  whom  filed  where  disposition  not  prescribed  by  law 101 

security  for  costs 1531 

"special  proceeding  "  as  referring  to  civil  proceeding 7 

stay,  by  whom  and  terms  upon  which  granted 167 

of  proceedings,  length  on  ex-parte  application  to  judge  out  of  court 169 

supplementary  proceedings  as 774 

trial  elsewhere  than  at  court  house,  right  to  stipulate  for 437 

definition (Gen.  Const.  L.,  §  4&-a) 

II.  Continuance  before  substituted  officer  at  different  time  and  place. 

adjourned  day  as  day  specified  in  the  original  notice 04 

notice  of  substitution  and  time  and  place  for  taking 94 

parties  on  whom  notice  of  substitution  and  time  and  place  for  hearing  must  be  served. .  94 

power  of  officer 94 

III.  Appeals. 

costs  on  appeal  taken  to  court  of  record 1492 

enforcement  of  affirmed  or  modified  final  order 633 

intermediate  order,  review  on  appeal  from  final  order 580 

limitation  of  time  to  appeal  to  appellate  division  from  final  order (>32 

orders  that  are  i4>pealable  to  appellate  division 631 

perfecting  appeal 634 

practice  on  appeal  from  order  in  special  proceedings 634 

service  of  copy  of  final  order  with  written  notice  of  entry  as  condition  to  right  to  appeal    632 

stasring  executions  of  order  appealed  from 634 


INDEX  TO  CIVIL  PRACTICE  ACT— Rbmjrencbs  arb  to  Sections 
Special  Term. 

hearing  of  contested  motionB  at  special  term  held  at  time,  place  with  trial  term  prohibited  in 

certain  instances (Rules  Civ.  Pr.,  68) 

new  trial,  hearing  before  same  judge,  necessity  for 562 

•    when  motion- for  must  be  made  at  special  term 552 

power  of  justice  of  supreme  court  to  hold  in  any  county 65 

trial  at  adjourned  term  at  chambers  of  actions  on  calendar 438 

Special  verdict.   See  Trial. 

Specific  F^orniance. 

cancellation  of  notice  of  pendency  of  action  where  undertaking  not  given  to  suspend  sale  after 

refusal  to  grant 586 

contract  relating  to  real  property,  jurisdiction  of  county  court 67 

trial,  place  of 183 

enforcement  of  judgment 505 

in  action  against  debtor  to  reach  interest  in  land  contract 1192 

incompetent  person,  contract  executed  by  ancestor 1384 

prior  to  incompetency 1884 

infant  or  incompetent  person,  action  to  compel  conveyance 1385, 1386, 1387 

suspension  of  sale  of  real  property  on  appeal  from  refusal  to  grant  specific  performance 586 

trial,  place  of 183 

undertaking  required  to  prevent  owner  from  selling  real  property  on  appeal  from  refusal  to 

grant 586 

State. 

I.  In  general. 

actions  brought  in  behalf  of  people,  bringing  in  name  of  people 1202 

actions  by  attorney  general  for  unlawful  exercise  of  corporate  right 1217 

appeal  by,  necessity  for  security 570 

arrest  in  action  to  recover  funds  wrongfully  obtained  or  converted 826 

attachment  of  bonds  of 916 

in  action  for  funds '. 904 

bringing  action  in  name  of  people  where  brought  in  behalf  of 1202 

conflplidation  of  action  on  same  mortgage  or  other  contract  against  several  defendants ....  1205 

damages  recoverable  by  rightful  holder  of  office  against  usurper 1214 

dismissal  of  complaint  for  failure  to  make  necessary  allegations  in  action  affecting  real 

property  in  which  people  made  defendant 259 

execution,  right  to  issue  against 659 

foreclosure  of  mortgage  on  real  property,  state  as  defendant 1079 

form  of  judgment  against  people  in  actions  in  their  behalf 1207 

injunction  to  restrain  state  officer  or  board  from  performing  statutory  duty,  by  whom 

granted 879 

joinder  of  several  causes  of  action  on  contract  against  the  same  defendant 1204 

limitation  of  actions  by  grantee  of  state  for  recovery  of  real  property 32 

for  penalty  or  forfeiture  given  to  person  aggrieved  and  to  state 49 

for  recovery  of  real  property 31 

other  than  for  recovery  of  real  property,  applicatio/i  of  prescribed  limitation 54 

to  recover  statutory  forfeiture  or  penalty 50 

lost  negotiable  instrument,,  necessity  for  undertaking  in  action  on 338 

nature  of  proceedings  in  action  in  behalf  of  people 1206 

office  or  franchise,  action  against  several  persons  to  try  claim  to  same 1209 

partition,  as  party  defendant  in. 1020 

people  as  defendant  in  actions  affecting  real  estate  subject  to  lien  under  transfer  tax  act  214 

preferences  in  the  trial  of  action  by  or  against 138 

real  property,  action  in  which  people  made  defendant,  necessaiy  allegations 259 

relator,  joinder  in  action  brought  by  attorney  general  on  relation  as  plaintiff 1203 

security  by  relator  to  indemnify  state  against  costs  and  expenses 155 

for  provisional  remedjes,  necessity  for 162 

on  appeal  by,  necessity  for 570 

summons,  on  whom  served  where  state  ia  party  defendant 221 

personal  service  where  state  party  defendant,  how  made 221 

service  on  deputy  attorney  general  at  office  of  attorney  general  as  equivalent  to  per- 

^ BonaX^  service  on  attorney  general   221 

undertaking,  necessity  for  in  action  on  lost  negotiable  instrument 333 

verification  of  pleadings  in  actions  by  or  against (Rules  Civ.  Pr.,  99) 

II.  Action  to  recover  public  fimds. 

action  by  people  founded  upon  spoliation  or  other  misappropriation  of  public  property  of 

state  or  other  governmental  interest 1222 

application  by  municipality,  etc.,  for  custody  or  disposition  of  proceeds 1228 

attorney-general,  duty  to  bring  action 1229 

bringing  action  in  name  of  people 1202 

in  parties  to  another  action  and  staying  proceedings  therein 1223 

costs  of  course  to  plaintiff • 1470 


8tetut«|. 

colonial  statutes,  proof  of 381 

foreign  statutes,  application  of  statute  of  limitations  to  action  against  non-resident 56 

proof 391 

"law"  aa  salsnifying  statutes 7 

limitation  of  actions,  necessity  for  pleading  statute 30 

private  statute,  how  pleaded (Rules  Civ.  Pr.,  08) 

proof  of  state  statutes 380 

Stotutory  liAbUity. 

limitation  of  action 48 

Stay  of  proceedings.    See  also  Appeals  and  particular  titles. 

after  verdict,  report  or  decision,  action  other  than  in  cotmty  court,  by  whom  granted 130 

appeal  by  state  or  oflScer  or  Board  of  Supervisors,  necessity  for  security 670 

to  appellate  division 614 

power  of  court  to  grant 613 

to  court  of  appeals,  form  of  undertaking  where  appeal  from,  judgment  or  <»der  of  afllrm- 

anoe / 599 

judgment  for  chattel 696 

judgment  or  order  directing  execution  of  conveyance  or  other  instrument 597 

stay  of  execution  on  judgment  for  delivery  of. property 596 

imdertaking  required 694 

arbitration,  time  of  stay  of  execution  of,  or  remedy  upon  award  as  part  of  time  limited  for 

commencement  of  action 26 

certiorari  to  review,  stay  by  appeal  to  court  of  appeals,  effect  on  proceeding^  below 1309 

stay  on 1295 

1» 
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INDEX  TO  CIVIL  PRACTICE  ACT— Refbbbkces  abb  to  Ssgteonb 
State — Ck>ntinued. 

U.  Action  to  recover  public  fxmds — Continued. 

disposition  of  proceeds 1228 

of  action  brought  in  state  courts,  direction  for 1227 

existence  of  right  of  action  in  other  public  authority,  effect  on  state's  right 1222 

foreign  court,  right  to  maintain  actions  in 1224 

governor,  direction  to  attorney-general  to  bring 1229 

limitation  of  action 1220 

service  of  notice  of  application  for  custody  and  petition  on  attorney-general 1228 

stajmig  other  domestic  actions  and  bringing  in  parties 1223 

title  to  money,  etc.,  and  damages,  vesting  of  title  in  state  and  oommenoemeiit  of  action . . .  1226 
vacating  order  or  interloeutoiy  judgment  in  action  brought  by  pubUe  authority  other  tiian 

people 1228 

vesting  of  cause  of  action  and  title  to  money,  etc.,  in  state 1225 

III.  Usurpation  of  office  or  fraacdiise. 

action  against  usurpers 1206 

arrest  of  incumbent 1212 

assumption  of  office  by  person  found  entitled 1213 

complaint  in  action,  stating  name  of  person  entitled 1211 

delivery  of  books  and  papers  to  person  found  entitled 1213 

final  judgment  in  actich 1215,  1216 

fine  in  action  for 1216 

judgment  where  name  of  person  entitled  stated . . ,  > 1211  :^[ 

juiy  trial  of  right  in  action  for  unlawful  exercise  of  corporate  powers 1221  ['-'^ 

usurpation  of  office  or  franchise 1221  '■  ^ 

unlawful  exercise  of  corporate  right;  final  judgment  restraining  defendant 1218 

immunity  of  witness  in  actions  for 1219 

temporary  injunction 1218 

IV.  Costs. 

consolidation  of  action  against  several  defendants 1205 

judgment  for  against  people 1207 

municipality,  etc.,  action  or  special  proceedings  for  benefit  of 1496 

payment  of  costs  where  action  or  special  proceeding  brought  by  public  officer 1494 

plaintiff  of  course  on  recovery  in  action  in  which  people  are  party 1470 

recovery  in  actions  for  fine  or  penalty  of  less  than  fifty  dollars 1471 

relation  of  private  persons,  action  by  state  on 1495 

State  comptroller. 

certified  extract  from  books  of  record  in  office  as  evidence 390 

extracts  from  books  and  records,  requisites  of 800 

State  institution. 

appointment  of  committee  for  inoompeteat,  confined  in.   See  Incompetent  Persons. 
State  writs.    See  Certiorari;  Habeas  Corpus. 
Statute  of  limitattons.    See  limitation  of  Actions. 
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Star  of  proc««dlngB — Continuad. 

coUDty  court  prooeedings.  necessity  tot  notice  on  E^pllcntkiD  to  oounty  judge  of  anotber  oonnty 

justice  oS  Bupreme  court 

dcpodt  of  money  as  aecurity  to  stay  proceedings  after  trial  and  before  judgment  by  injunclion .     I 

deposition,  notice  to  vacate  or  modify  as '. 

execution,  when  preparation  or  settlement  not  to  aot  as (Ruin  Civ.  Pr.,  203) 

leave  to  appeal  to  court  of  appeals,  pending  application  and  heariog i 

length  of  stay  made  by  judge  out  of  court  on  e»-parte  ^>plication 

lien  of  judgment,  period  of  stay  as  part  of  time  <rf  lien 

requisite  of  order  suspending  lien  on  appeal 

suqwnsioD  vhere  proceeding  stayed  on  appeal 

limitation  of  actions,  period  commeneement  of  action  stayed  as  part  of  time 

mandamus,  pending  appeal  from  order 1: 

where  order  granted  by  appellate  division 11 

money  judgment  on  appeal  to  appellate  division,  neoessity  for  •eeurity  where  stay  for  more 

than  thirty  days  / i 

non-payment  of  motion  coeta 1< 

notice  of  application 

payment  over  of  money  deposited,  undertaking  required 

of  coEtsoninteriooutoryjudnnentoniameoflaw 1 

prohibition 1354, 1. 

public  funds,  actions  by  public  authority  other  than  state  to  recover,  atay  of  prooeedlngs  in  ao- 

tion  by  state • I' 

reference,  time  of  stay  of  eieoution  of  or  remedy  upon  award  as  part  of  time  Umited  for  eom- 

menccroent  of  action 

removal  of  action  from  county  court  to  supreme  court,  by  whom  stay  granted 

forincapacityotcountyjudge.  stay  of  proceedingato  permit  at^cation  to  be  made 

security  required  on  stay  after  judgment 

that  may  be  required 

suspending  ^ect  of  annuUment  of  warrant  of  attachment  by  judgment  in  favor  of  defendant . . 

terms  upon  which  granted 

trial,  effect  of  order  staying  proceeding  served  less  than  ten  dajrs  before  beginning  of  term. 

(HulesCiv.  Pr.,  166) 
undertaking  generally  where  injuncdon  granted,  form  and  contents 1 

on  atay  by  injunction  after  trial  and  before  judgment,  form  and  terms i 

terms  of 

waiverof  stay  arising  from  non-payment  of  motion  costs 1 

who  may  grant 

StanogTftpbers. 

fees  for  copy  of  testimony  and  other  proceedings  in  action  in  court  of  record 1 

testimony  given  on  tonner  trial  of  same  action,  proof  by  Etenogtapbic  notes 

when  notes  treated  as  minutee  of  judge  on  motion  for  new  trial (Rules  Civ.  Pr.,  223) 

Sti^ulfttloiu . 

necessity  that  oral  agreement  between  parties  or  counsel  be  in  writing  or  in  form  of  order  duly 

entered (Rides  Civ.  Pr.,  4) 

oral  stipulation  between  counsel  in  open  oourt.  right  to  make , . . .  ,  (Rules  Civ.  Pr.,  4) 

right  of  parties  to  stipulate  in  writing  for  taking  of  deposition  of  witness 

StOCkholdan.    See  also  Corporations. 

banking  corporation,  testimony  of  stockholder  as  to  pervDnal  transaction,  etc.,  with  deceased 

person  or  lunatic 

juror,  disqualification  to  act  in  action  by  or  against  corporation 

Ihnitatlon  of  action  against  stockholder  of  moneyed  corporation  or  bank  to  recover  penalty  or 

forfeiture  or  enforcement  of  conmion  law  or  statutory  liability 


it  where  made  for  delay .... 
Struck  Juiy.   See  Juiy  and  Jurors. 

Submluion  of  eontronnj. 

acknowledgment  of  submission 

additional  statement,  permission  to  file 

affidavit  to  aeoompany  ease 

appellate  division,  trial  before  in  action  in  supreme  court . , 

arrest,  injunction,  attachment,  right  to  grant  in  action 

derk  with  whom  papen  filed 

controversy  as  action  after  Rling  ot  papers 

diwm'iwl  of  submission  where  facts  insufficient 

filing  papera 

judgment-roll,  what  oonstitutes 

manner  of  Butnnitting  on  agreed  statement  of  facia 
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hibmiulon  of  oontrovenv^ — Contlnusd.  ''-' 

papers,  by  whom  furnished (RuIm  Civ.  Pr.,  234) 

preBentation  of  subnusBion,  what  comtituWa 547 

proceeding!  fnibaequent  to  BubmiMioii 548 

trial 548 

lubpMnu. 

I.  Id  general. 

applicationof  statutes  to  peisoni  required  to  attend  by  (ermi  of  judBment 409 

arbitratiin,  to  attend  before 1453       , 

definition 40S 

depoaition  to  be  used  without  state,  on 311 

hospital  physinian  or  niine,  manner  of  service  where  depotntioii  takea  in  petBonal  injury 

action 35i 

justices  of  the  peace,  applicability  of  genentl  provisions  to 40T 

order  for  subpoena  to  hospital  physician  or  nune  in  peraonal  injury  action,  necessity  whne 

d^Mimtion  takrai 354 

service,  manner  of 401 

subpoena  issued  out  of  city  Court  of  Utica 5-« 

II.  By  whom  issued. 

arbitrators 406 

board  or  cotninittee 408 

deposition,  mbpoena  compelling  attendarice  of  witneas  to  obtain  teetlmony  for  use  without 

state (Rules  Civ.  Pr.,  13d) 

to  witness  to  attend  for  examination 299 

power  of  court  of  record , 63 

referee 406.460 

sheriff  on  trial  of  cUim  of  title  by  third  person 103 

in.  In  proceedinsB  other  than  actions. 

compeliiog  attendance  of  witness  after  disobedience 406 

contempt  for  refusal  to  be  examined 406 

damages  and  penalty  for  disobedience 406 

disobedience  of.  liability  and  penalty  for 406 

iasuanceot 406 

judge,  power  to  iaue  in  prooeedingB  other  than  action 406 

IT.  Duces  tecum. 

account,  production  of  book  of 411 

books  and  papers  of  corporation 413 

of  account,  production  of 411 

relief  from  production  of 411 

corpoiMioDB.  books  and  papers  of 413 

necessity  for  personal  attendance  of  officer  to  whom  sutq>oeQa  directed 414 

production  of  books  by  subordinate  <^cer  as  oompllanee 414 

to  whom  directed 413 

fees  of  county  clerks  of  greater  New  York  for  producing  papers,  etc..  under 1557 

hospital,  books  and  records  of,  transcript  as  compliance  with  subpoena  to  produce 412 

inspection  on  obtaining  relief  from  production  of  book  of  account 411 

library  associations,  by  whom  subpoena  issued  and  notice (Rules  Civ.  Pr.,  162) 

order  relieving  from  production  of  book  of  account,  who  may  make 411 

personalattendanceof  public  officer  or  officer  of  corporation,  necessity  for 414 

production  of  books,  etc..  by  library  association,  public  departments  and  ofScers,  by  whom 

issued  and  notice (Rules  Civ.  Pr.,  162) 

public  deparbnenls  and  officns.  by  whom  issued  and  notioe (Rules  Civ.  Pr.,  162) 

public  officer,  necessity  for  personal  attendance 414 

production  by  subordinate  officer  of  books  and  papers  as  compliance 414 

rsoorda  in  register's  office,  New  York  and  Kings  County,  removal  on 410 

removal  on 410 

referee,  power  to  issue 469 

rdiet  from  production  of  book  of  account. , 411 

service,  manner  of 404 

time  of 41 1 

stipulation,  liability  of  party  refusing  to  stipulate  to  produce  books, 

(Rules  Civ.  Pr.,  162) 
or  copy  in  lieu  of  production  of  books  and  papen  by  library  association,  public  de- 
partments and  officers (Rules  Civ.  Pr.,  162) 

subordinate  officer  or  employee  of  corporation,  production  of  books  or  paper  by  as  com- 
pliance    414 

to  public  officer,  production  of  books  by  as  compliance 414 

lime  of  service , 41 1 

406 

•y  party,  striking  out  pleading  for 406 

cotnpdlinc  attendaooe  of  wHnest  alter 406 

damages  recoverable  for  disobedience  of 400 

depositions,  subpoena  to  w~ 
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Subpouiu — OoDttnuod. 

V.  Duobedlenoe — Continued- 
liability  for 

of  witness  for  dEunofes  sustained  by  party  sggiieved 

penalty  for 

Etrikins  out  pleading  for  disobedience  by  por^ 

Subacrlptlon. 

papers  Issued  by  attorney,  ueoeMitv  Uiat  attoniey  ubsoribe (Rules  Civ.  Pr.,  l: 

writs  and  proceM .  .    (Rnlea  Civ.  Pr.,  l: 

Butntltutlon.    See  also  Parties. 

attomey (RnlM  Ctr.  Pr.,  S 

Bunmuiy  proCMdlngR  to  diapoMOU. 
I.  In  genent. 

emerftency,  when  summary  prooeedings  cannot  be  maintained  to  leoover  [woperty  duiii 

lights  in  aesea  not  provided  for,  stay 

special  statutory  provisions  not  oSeoted 

II.  Who  may  be  removed. 

employee  after  ternuDation  of  employment 

notice  by  neighbor  to  owner  of  bawdy^ousa  to  beiin  pioeaedinga  a^inat  tenant 

to  quit,  when  requii«d 

persons  forcibly  entering  or  detaining 

public  emergency,  when  proceedings  cannot  be  maiatained  ditring 

recovery  of  posseesioii  of  property  sold  under  loredosure 

which  is  farmed  on  shares 


tenants  and  occupaote  from  property  sold  on  execution 

III.  Petition. 

by  whom  made 

contents 

petition  by  neighbor  for  summary  removal  of  tenant  ol  bawdy-liouse .  . 

public  emogenoy,  petition  to  remove  tenant  during 

to  whom  made 

verificatkni 

IV.  Precept. 


how  served 

isBuance  of  precept  from  N«w  York  Municipal  Court . . 
person  receiving  copy  of  precept  must  deliver  Mune  to  | 

proof  of  service 

service  on  landlord  of  bawdy-house 

when  returnable , 


counterclaim  and  defenses 

manner  of  answering  and  contents 

VI.  Trial. 

odjoumiDent 

costs,  amount,  and  how  collected 

not  exceeding  $50  and  disbunementa  tnay  be  allowed  in  caw 

detainer 

demand  for  jury  trial 

execution  for  costs 

final  order  against  occupant  of  bawdy-house 

upon  trial 

issues  upon  forcible  entry  or  detainer 

New  York  city,  ia  Municipal  Court  where  justice  waa  unable  to  heai 

proceedings  on  disagreement  of  jury 

proof  required  to  remove  objectionable  tenant 

summoning  and  impaDdliiig  jury 

transfer  of  cause  for  trial  in  Municipal  Court  of  New  York 

trial  of  issues 

VII.    Warrant  to  remove. 

action  for  accrued  rent  not  affected  by  warrant 

breach,  when  warrant  cancelled 

delivery  of  undertaking  for  payment  of  arreais  and  coats 

execution  of  warrant 

occupant  of  bawdy-house,  issuance  of  warrant 

stay  against  insolvent  or  bankrupt  on  undertaking  tor  payment  of  rs 

against  person  continuiog  in  poeaesHioD  af  t«(  sale  on  eaeoutioD .  . 

and  vacatiOD  of  warrant  issued  upon  default 

on  payment  ot  aireais  and  Coate 
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y  prooMdiDffB  to  dlBpomn — Oontliiawl. 
VII.  WBrrant  to  remore — CoDtinued. 

■tay  on  undartaldng  to  pky  urean  and  ODCts 

undeitakiiig,  diipoaitioii  □( 

vBCatins  tmd  ■ettins  aside  warnuit  issued  upOD  default 

warrant  to  dispoaseM  defendant,  iswaiioa 

VIII.  Redemptioii. 

creditor's  lessee 

aif  act  of  redemption  upon  leaoe 

hearing  on  order  to  show  ctfuse  om  redemptloQ 

penoD  redeeniinK  asnunes  liability  of  lessee 

petition  and  order  to  ahow  oatne  on  redemptioii 

subject  to  lease  by  petitioner 

IX.  Judsment. 

right  to  give  where  aouDteroUiin  or  equitable  defense  intorposed 

X.  Appeal. 

action  for  damages  on  rerenal  of  final  order 

appeal  to  court  of  appeals  only  permitted  by  leave  of  appellate  division . .  , 

effect  of  appeal  limited  to  certain  easee 

from  final  order 

proceedings  to  be  stayed  only  as  expres^  allowed  or  by  injunotion  in  w 

petitioner 

icKtitutioa  upon  revenal  of  fin«l  order 

stay  of  prooeedinga,  deposit  of  money  in  lisn  of  undertaking 

on  appeal  from  judgment  for  rent 

undertaldng  to  stay  prooeedinga.  granting  order  without  not^ 

increamng  security 

undertaking  to  stay  warrant  pending  appeal 


Inganeral. 

abandonment  by  order  of  court  on  failure  to  file 

amendment,  power  of  referee  to  allow 

answer  as  equivalent  to  summooa  when  served  on  new  parties  Mt  up  in  oounte 

oommencement  of  civil  action  by 

countermanding  in  action  by  common  informer  for  penalty  or  forfeiture 

ddivery  to  sheriff  as  equivalent  to  conunenoement  ol  action  for  punioae*  of 

actions 

failure  to  file  on  notice  from  adverse  party,  effect 

aerve  on  defendant  necessary  for  determination,  dismissal  of  complaint. , 

faeaof  county  clerks  of  greater  New  York  for  filing  and  entering. .  . .  : 

fiUng 

common  inJoimer,  duty  of  officer  to  file  with  certificate  of  service  In  actioi 

effect  of  failure  on  DoUce  from  advene  party 


service  of  notice  of  no  personal  claim,  right  of  plaintiff  to  ooats  where  defetidc 

ably  defends 

time  within  which  summons  must  be  filed 

want  of  summons,  effect  on  judgment  after  verdict,  report  or  decision 

II.  Form  and  requisite. 

amaodment  of  aummona  in  action  against  partueislup  using  name  of  deoeu 

show  name  of  real  defendant 

mdonement  by  attorney  of  time  within  which  sununons  must  be  served 

form  of  summons (Rules 

matrimonial  actions,  indorsement  of  nature  of  action  a*  oondition  to  rend 
judgment 

notioe  required  to  be  served  with  rammon*  when  complaint  not  peiM 

{Hules 

name  of  defendant  not  known  in  full,  how  designated 

notice  with  summons  demanding  money  judgment,  service  with  summons 

plaint  not  served (RiUsa 

referee,  power  to  allow  amendment  to 

requi«ites  generally (Elule« 

rules  respecting  form  and  requisites 

subscription (Rules 

supplemental  BUmmous,  form  of (Rulei 

unknown  defendant,  how  denigaated 

ni.  Supplemental  summons. 

bringing  in  sueoeesor  of  deceased  defendant  on  applioation  at  plaintiff ,  neoesii< 

mental  summons 

issuanoe  to  defendant  brought  in 

proviaiooe  relative  to  personal  service  or  substituted  servioe.  applicability  to  i 
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III.  Supplemental  aammons — Coatiuued. 

IV.  Who  may  serve. 

commoD  infonner,  actioo  tor  penalty  od  forfeiture  by 

in  general 

V.  Time  of  service. 

attachment,  time  where  warrant  granted  before  service 

attempt  t«  commence  action  in  court  not  of  record ^ 

limitins  time  by  endorsement  in  which  service  must  be  made 

notice  of  peodency  filed  before,  where 

replevin,  action  by  claimant  against  sheriff , 

^eriff,  summons  delivered  to 

summons  delivered  to  sheriff  to  (top  running  olstatuto  of  limitalioDB 

VI.  Personal  service. 

applicability  of  provisions  in  reference  to  service  of  papers  and  notices 

attorney  general,  bow  made 

designation  by  resident  of  person  to  receive,  ^ect  of  service  od  altar  return  of  reaident  ■ . 
domestic  corporation  in  action  in  county  court 


foreign  corporatioD.  manner  of 

guardian  ad  litem  of  non-resident  or  absentee  infant  defendant 

incompetent  person,  how  made 

notjudicially  declared  to  be  Buch,  bow  made 

where  committee  ad veree  or  unfit 

infant,  how  made 

joint  stock  association  in  actioo  in  county  courts 

municipal  corporation,  manner  of 

natural  person,  how  made 

New  York  City,  manner  of 

partnership  using  name  of  deceased  petion  whole  named  as  defendant 

state 

voluntary  general  appearance  of  defendant  as  equivalent  to 

who  may  make. (Rules  Civ.  ft.,  I 

VII.  Designation  of  person  to  receive. 
1.  Resident. 

consent  of  person  designated 

effect  of  service  on  designated  person  after  return  of  reddent  to  state 


period  during  which  designation  remains  effective .  . 
requisite  and  form . 


by  death  or  legal  incompetency  of  piiKlei  thereto 

filing  and  recording 

2.  Foreign  eorporationa.   See  Section  16  of  General  Corporation  Law. 

death  or  removal  of  person  designated,  upon  whom  summons  served . 

exemplified  copy  as  evidence  of  execution  and  authority  of  officer ,,,,-,..-.,.,.., 
VIII.  Substituted  service. 

associatiOD  having  president  or  treasurer  residing  within  state 

domeetic  corporation 

fictitious  name,  deaignatiug  defendant  by ' 

joint  stock  association,  baviriK  president  or  treasurer  residing  within  State 

manner  of  making 

non-resident,  order,  by  whom  made 

order  and  papers  on  which  granted,  filing (Bulas  Civ.  Pr.,  i 

for  substituted  service  on  resident 

aeceaaty  (or  serving  with  summons 

requisites 

proof  on  which  order  for  substituted  service  on  resident  Btade 

time  for  making  substituted  service  where  summons  delivered  to  sheriff  to  stop  running 
statute  of  limitations 

to  be  msde  after  order  granted (Rules  Civ.  Pr.,  i 

when  service  deemed  complete (Rule*  Civ.  Pr.,  4 

IX.  Service  without  state, 

actions  in  which  service  may  be  made  personally  without  state  without  order 

costs  for  procuring  order ■  ■ 

judgment  entered  on.  effect  of 

manner  of  service  made  in  lieu  of  publication 

where  made  without  order 

notice  to  be  served  with  summons (Rules  Civ.  Pr.,  5 

in  action  affecting  roal  property (Rules  Civ.  Pr.,  S 

papers  to  be  filed (Rules  Civ,  Pr.,  5 

personal  service  without  state  aa  equivalent  to  service  by  puldkatioa  and  depont  in  po 

pubUcation.  in  lieu  of 
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Summong — Continued. 

IX.  Service  without  state — €k)ntinu6d. 

time  when  service  complete (RulflB  Civ.  Pr.,  61) 

within  which  service  must  be  made  after  order  granted (Rules  Civ.  Pr.,  51) 

'  who  may  serve ', 233 

X.  Publication. 

absence  of  defendant 232 

affidavits  and  papers  on  which  order  founded 232 

alien  enemy  property  custodian,  service  bn  where  defendant  alien  enemy 50 

annulment  of  marriage 232 

attempt  to  commence  actions  before  limitation  expired 232 

concealment  of  defendant  within  state 232 

costs  for  procuring  order 1504 

departure  from  state  to  avoid  service v 232 

with  attempt  to  defraud  creditors 232 

divorce 232 

domestic  corporation 232 

foreign  corporation 232 

inability  to  serve  on  designated  person 232 

I  incompetent  person,  inability  to  complete  service 232 

I  infant,  inability  to  complete  service 232 

joint  stock  association,  president  and  treasurer  non-residentB 232 

i  newspapers  in  which  publication  may  be  made (Rules  Civ.  Pr.,  50) 

non-resident 232 

I  notice  to  be  published  with  summons (Rules  Civ.  Pr.,  52) 

in  action  afifecting  real  property (Rules  Civ.  Pr.,  52) 

number  of  publications (Rules  Civ.  Pr.,  50) 

order,  by  whom  made 234 

papers  on  which  founded 232 

I  requisite (Rules  Civ.  Pr.,  50) 

papers  to  be  filed (Rules  Civ.  Pr.,  52) 

postoffice,  depositing  copy  of  summons,  complaint  and  order  and  notice  required  by  rule 

52  directed  to  defendant (Rules  Civ.  Pr.,  50) 

separation 232 

service  without  state  in  lieu  of 233 

I  stockholder,  action  to  enforce  liability  of 232 

time  of  commencement  where  notice  of  pendency  filed  before 120 

first  publication  where  summons  delivered  to  sherifif  to  stop  running  of  statute  of 

limitations 17 

time  within  which  first  publication  must  be  made  after  order  granted.   (Rules  Civ.  Pr. ,  51) 

title  to  real  or  personal  property,  action  afFeoting 232 

I  unincorporated  association,  president  and  treasurer  non-residents 232 

unknown  defendant , 232 

vested  or  contingent  interest  in  or  lien  upon  real  or  personal  property,  aetion  to  enforce, 

I  regulate,  define  or  limit ,. .     232 

I  aetion  to  exclude 232 

warrant  of  attachment  levied,  where 232 

I  when  service  complete (Rules  Civ.  Pr.,  51) 

!  XI.  Proof  of  service. 

I  admission  of  service (Rules  Civ.  Pr.,  52) 

affidavit  of  service,  requisite (Rules  Civ.  Pr.,  63) 

where  copy  of  complaint  not  served  or  summons  and  compliant  served  without 

State (Rules  Civ.  Pr.,  53) 

affidavit  to  state  age  of  person  serving (Rules  Civ.  Pr.,  53) 

certificate  of  sheriff (Rules  Civ.  Pr.,  53) 

deposit  in  postoffice (Rules  Civ.  Pr.,  *3) 

examination  in  court  of  person  making  service  in  matrimonial  actions  (Rules  Civ.  Pr.,  53) 

matrimonial  action,  affidavit  of  service  in (Rules  Civ.  Pr.,  53) 

where  copy  of  complaint  not  served  or  summons  and  complaint  served  out  of  State 

(Rules  Civ.  Pr.,  53) 

penalty  or  forfeiture,  actions  by  common  informer 222 

rules  regulating  proof  of  service (Rules  Civ.  Pr.,  53) 

service  by  publication (Rules  Civ.  Pr.,  53) 

without  SUte (Rules  Civ.  Pr.,  53) 

certificate  that  person  making  affidavit  was  qualified (Rules  Civ.  Pr.,  53) 

time  and  place  of  service,  stating  in  certificate,  admission  or  affidavit. 

(Rules  Civ.  Pr.,  53) 
XII.  Fees  for  service. 

generally 1558 

Greater  New  York 1558 

Sunday. 

certiorari  to  inquire  into  detention,  right  to  issue  writ  on 1235 

habeas  corpus,  right  to  issue  writ  on 1235 

to  inquire  into  detention,  service  of  writ  on 1242 


INDEX  TO  CIVIL  PRACTICE  ACT— Refbrekcm  am  to  Sbotions 
8ap«rint«ndent  <d  poor.    See  Overseer  of  Poor. 

Superrlion,  board  of. 

acts,  r^ulations,  eta.,  proof 

costs  in  BctioD  agaiiiBt  Buperrioor  when  appeal  mioht  bave  been  Mken  to  c<miiiilMiOD«r  of 

education I 

to  enforce  decision  of  state  commissioner  of  education 1 

penalty 1 

8uiq>l«IIIMlt4l  plMdlngS.    8m  Pleadings. 

Bupplamantal  siuninoiiB.     See  Summons. 

8appl«m«ntu7  procsftdlagi. 
I.  In  Kenera]. 

appeal  from  order  where  eiecution  issued  out  of  county  oourt 

application  of  sections  78  and  B3  of  civil  praotioe  act 

aneat  of  judBment-debtor  after  order,  facts  that  must  appear 

BervicB  of  warrant 

classification  of  remedies 

contempt,  by  whom  punished  for 

disobedieoce  of  older  writtea  or  onJ  m 

corporation,  appearance  by  and  ri^t  of  court  to  speoify  officer  to  appeal 

how  eiamined 

manner  oTserrice  of  orders  on 

costs  to  judgment  debtor 

creditor 

county  in  which  debtor  or  third  person  may  be  compelled  to  appear  for  examination. . . 
disoontJQuance 

notice  of  application  where  receiver  appointed 

1,  notioe  of  application  where  receiver  appointed 


«  of  order,  punishment 

difqxwtion  of  money  or  property  remaininE  in  aheiiffs  hands  on  discontinuance  of  proceed- 
ings or  of  surplus 

judgmen,!  creditor  as  including  party  to  whom  costs  awarded  in  specif  proceedings .... 

defined .■ 

modification  of  order,  by  whom  made 

nature  of , 

notice  of  application  for  diBcontinuance  or  dismissal  where  reeaver  appointed 

order,  manner  of  service 

puniBhment  for  disobedience 

pursuing  remedies  EdmultaaeouBly 

rwview  of  orders,  manner  of 

.  security  required  on  vacating  or  modifying  injunction  nstMining  transfer  or  interfetenoe 

with  property 

service  of  order  requiring  person  to  attend 

Bul^Kieaa,  punishment  for  disobedience 

vacating  order,  by  whom  made 

warrant  of  arrest,  service 

II.  Before  whom  proceeding  instituted 

in  general. 

continuance  of  proceedinga  before  another  judge  in  certain  cssee. 

judge  before  whom  instituted  where  execution  issued  to  city  and  county  of  New  York. . 

proceeding  instituted 

■justice  of  supreme  court  oot  reading  within  judicial  district,  prooeedingB  instituted  iMfore . 

rii^t  to  institut«  before 

mimicipBl  court  of  City  of  New  York,  before  whom  supplementary  proceedings  instituted 

on  judgment  recovered  in 

in.  Condition  to  muntenance  of  special  proceedinga. 

amount  of  judgment 

appearance  of  debtor  in  action 

execution,  necessity  that  it  issued  out  of  court  of  record 

servloe  of  summona  peieonally  or  by  substituted  service 

sheriff  to  whom  execution  must  have  issued 

IV.  Injunction- 
restraining  transfer  or  interference  with  debtor's  property 

vacating  or  modifying 

service  of  injunction  order ,....,.... 

V.  Property  tliat  may  not  be  leached 

earnings  of  judgment  debtor,  right  to  reach  in 

exempt  property,  right  to  reach  in 

joint  property  or  joint  debtor  not  served 

trust  property,  right  to  reach  in 


INDEX  TO  CIVIL  PRACTICE  ACT— Rbfwmncb8  ahb  to  Sbotionb 

Supplemantary  Froo««Uiiga — CodUuumI. 
VI.  lUferenoe. 

oath  of  referee,  by  whom  Mttninutered 789 

form 789 

return 788 

taldns  utd  nibaoribiiig 7S9 

wfcivar 789 

referee,  appomtmeDt  to  take  examinatioD , 766 

Rferee'B  fees IMS 

refereo ee  to  take  other  eawninWion,  direction  to  repwteyideiioe  or  faeU 7S8 

or  tcMimonj'  pending  pmoeedinfci T6S 

leport  of  referee 786 

appointed  to  take  other  examination  or  teetimony 788 

VH.  Heaiins  and  ezaminatioii  generally. 

adjoummeut 790 

■diniaiioiui,  confeasiona  and  declaiatioiu,  aodrer  of  witoen  m  evldeDce  agsinit  bim  in 

criminal  action 791 

criminal  action,  use  of  aoBwer  as  evidence  agalnat  witneB  in , 791 

evidence,  duty  of  referee  to  certify  to  judge  with  other  proceedintpi 786 

examination  before  judge  or  leleree 786 

fraud,  that  answer  of  witness  will  tend  to  conviot  him  of  fraud  as  ezonse  for  not  an- 

■wering ,  , 791 

judge,  examination  before 786 

place  for  ezammation 787 

privilege  of  par^  or  witneas  upon  examinatkm 791 

proceeding*  on  examination 790 

witnesses,  examination  under  oath 790 

what  will  not  excuse  witness  fnnnanBwering 791 

VIII.  Examination  before  return  of  execution. 

adjournment  of  proeeedinga  until  return  of  warrant  of  arrest 7S2 

arrest  pending;  examination 782 

proof  on  which  warrant  may  be  issued 781 

vacating  or  modifying  warrant 783 

continuance  of  proceedings  until  return  of  warrant  of  arrest 78S 

in  genera] 780 

proof  OQ  which  order  may  be  granted 780 

undertaliing,  committment  in  default  of 784 

dcbtVmay  be  required  to  give  after  arrest 784 

wsirant^jf  arrest  instead  of  order,  when  m*y  issue 781 

CE.  Ezsjniiiation  after  return  of  execution- 
adjournment  until  after  return  of  warrant  of  arrest 782 

arrest  pending  examination 782 

proof  on  which  warrant  may  be  issued 781 

vacating  or  modifying  warrant 783 

oontinuanoe  of  proceedings  until  return  of  warrant  of  arrest 782 

order  for  examination,  when  may  inue 779 

proof  upon  which  ordra  for  Axaminattoa  made 779 

undertaking,  oommittment  In  defaoH  of 784 

debtor  may  be  required  to  give  after  aiiest 784 

warrant  of  arrest  instead  of  older,  wlMn  may  iamie 781 

X.  Examination  of  third  person. 

in  general 786 

notice  of  fubaequentprooeedingi  to  judgment-debtor 786 

proof  on  which  order  granted 786 

reoedver,  necessity  for  notice  to  judgment  debtor  of  appHoation.  , 766 

XI.  Money  and  property  of  debtor. 

money  discovered  on  examination,  order  requiring  delivery  to  sheriff  or  reonver 793 

or  property  delivered  to  sheriff,  application  directly  by  sheriff  upon  execution 796 

disposition  where  proceedings  discontinued  or  surplus  remains 796 

without  execution,  duty  of  sheriff 794 

money  or  property  received  by  sheriff,  payment  or  delivery  to  receiver 796 

notice  of  application  for  order  requiring  delivery  of  money  or  property  to  sheriff  or  reodver  793 

order  to  deliver  money  or  property  to  sheriff  or  receiver 793 

payment  to  sheriff  by  penon  indebted  to  judgment  debtor,  order  permitting  and  effect  of . .  792 

property  discovered  on  examination,  order  requiring  delivery  to  sheriff  or  reoeiver 793 

sheriff,  application  of  money  or  property  delivered  to 796 

XU.  Receiver.   Bee  also  Receivers. 

account,  filing  and  judicial  eeltlemeat  thereof 8U 

form  and  contents  and  verification 811 

keeping 811 

appearance.ofintereated  party,  manner  of 811 

appointment  at  close  of  lamination  without  notice 606 

of  more  than  one  receiver 807 

uponretumday  of  order  or  warrant  without  notice 805 

,  when  may  be  made 806 
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Supplementary  proceedingB — Continued. 

XII.  Receiver — Continued. 

bond,  filing 812 

commissions 1647 

contesting  account . 811 

county  clerk,  liability  for  failure  to  record  order  appointing  receiver  or  furnish  certified 

copy 813 

delivery  of  property  or  money  discovered  on  examination 793 

direction  and  control,  court  having 811 

dismissal  or  discontinuance,  notice  of  application  after  appointment  of  receiver 802 

disposition  of  money  or  property  remaining  in  hands  after  dose  of  proceedings 796 

extension  of  existing  receivership 807 

filing  order  appointing  or  extending ? . .  812,  813 

judicial  settlement  of  account 811 

lease  of  real  property  coming  into  his  possession 795 

new  receiver  where  receiver  ceases  to  be  resident,  appointment  of 808 

notice  of  application  for  appointment « 805 

service  on  judgment  creditor  prosecuting  another  special  proceeding 806 

judgment  creditor's  action 806 

notice  of  application  of  appointment  of  new  receiver. . .' 806 

personal  property,  extending  title  back  by  relation 810 

when  title  vests  where  debtor  resides  in  axiother  county 809 

real  property,  when  title  vests  in  receiver 809 

recording  order  appointing  receiver 813 

resident,  necessity  that  receiver  be  at  time  of  appointment  and  continue  to  be 808 

rights  of  creditor  where  receivership  extended 807 

settlement  of  account 811 

title  to  personal  property,  extending  back  by  relation 810 

when  vests  where  debtor  resides  in  another  county 809 

title  to  property,  vesting  in  receiver 809 

real  property,  when  vests  in  receiver 809 

voucher,  necessity  for  on  filing  account 811 

Supreme  court.   See  also  Appellate  Division. 
I.  In  general. 

"  clerk  "  as  meaning  clerk  of  county  wherein  action  triable 7 

guardian  ad  litem  of  infant  or  incompetent  person,  power  of  supreme  coiitt  to  appoint 

without  application 207 

injunction  to  restrain  state  officer  or  board  from  performing  statutory  duty 879 

jurisdiction,  amendment  of  judgment  for  money  to  slxow  true  name  of  judgment  debtor  611 

generally 64 

special  guardian  for  infant  or  incompetent  person,  power  to  appoint  without  application . .  207 

trial  of  action  at  chambers  after  adjournment  of  special  term 438 

II.  Powers  and  duties  of  justices. 

action  brought  in  wrong  court,  power  of  justice  to  remove 110 

ooimty  judge,  power  to  perform  duties  of  justice  at  chambers  or  out  of  court 77 

duty  of  justices  to  transact  business  when  not  holding  court 65 

ex-parte  orders  in  county  court  proceedings 130 

habeas  corpus  or  certiorari  to  inquire  into  detention,  issuance  of  writ 1232 

in  general 65 

orders,  power  of  justice  out  of  court  to  make  court  order 129 

special  term,  power  of  justice  to  hold  in  any  county 65 

subpoena  for  witness  on  deposition  to  be  used  without  state,  issuance  of 311 

trial  term,  power  of  justice  to  hold  in  any  county 65 

witness  illegally  arrested  in  violation  of  privilege,  power  to  discharge 408 

III.  Removal  of  actions. 

actions  broui^t  in  wrong  court,  power  of  justice  to  remove  to  proper  court 110 

in  other  courts  of  record,  power  to  remove  for  trial  to  supreme  court  in  another 

county 189 

consolidation  for 97 

from  county  court,  subsequent  proceedings 190 

on  incapacity  of  county  judge 190 

stay  of  proceedings  to  permit  apptication  to  be  made 190 

on  disability  of  county  judge  or  special  county  judge 73 

process,  provisional  remedy  or  other  proceedings,  bond  or  undertaking,  effect  on 95 

Sureties.    See  also  Appeal;  Bonds;  Undertakings  and  particular  titles. 

I.  In  general. 

agreement  by  party  to  deposit  money  or  security  for  protection,  validity  of 153 

justification  on  bond  or  undertaking  as  civil  action 151 

II.  Bond  of  fiduciary. 

accounting  of  principal  on  discharge 158 

application  for  discharge 158 
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Sureties — Continued. 

II.  Bond  of  fiduciary — Continued. 

discharge,  compensation  of  surety,  return  for  unexpired  portion 158 

efiPectof 168 

failure  of  principal  to  file  account,  right  of  surety  to  file 158 

hearing  on  application  for ^ 158 

removal  of  principal  for  failure  to  file  account  on  application  for 158 

restraining  principal  from  acting  pending  hearing  on  application  for 158 

service  of  application  for 158 

showing  entitling  surety  to  discharge 158 

Surety  companiet. 

bond  or  undertaking,  justification 156 

manner  of  execution 156 

sureties,  surety  company  as  equivalent  to  two 156 

Surgeons.   See  Phjrsicians  and  Surgeons. 

Surprise. 

release  from  judgment  or  order  taken  through 108 

Surrogates'  courts.   See  also  Executors  and  Administrators;  Surrogate's  Court  Act. 

applicability  of  rules  of  Civil  Practice  Act  to  proceedings  in (Rules  Civ.  Pr.,  3) 

county  judge  acting  in  another  county,  power  to  exercise  function  of  surrogate  therein 76 

foreclosure,  when  surplus  money  to  be  paid  into  surrogate's  court 

(Rules  Civ.  Pr.,  264) 

oaths  and  affidavits,  power  of  surrogate  to  take 357 

sale  of  real  property  of  infant  of  incompetent,  jurisdiction  of  surrogate's  court  of  proceeds  after 

death T 1408 

special  suirogate,  power  to  take  oaths  and  affidavits 357 

Suryesror. 

admissibility  of  evidence  as  to  measure  of  land  in  absence  of  proof  that  standard  chain  or 

measure  was  used 356 

oath  of  surveyor  that  he  used  standard  measure  as  presumptive  evidence  of  conformity  to 

standard . .  .• 356 

official  certificate  of  sealer  that  chain  or  measure  used  in  surveying  land  was  standard 356 

Surreys. 

filed  in  New  York  City  and  county,  when  presumptive  evidence ^ .  389 

liability  for  unnecessary  injury  done  by  party  making  survey 984 

order  for  surv^;  contents ' 983 

partition,  right  of  commissioners  to  employ  surveyor 1028 

property  affected  by  action,  when  order  to  enter  other  property  may  be  granted 982 

service  of  order  for  survey 983 

surveyor's  fees  in  partition  or  dower 1550 

who  may  enter  property  under  order  for  survey 984 

Surrival.    See  also  Abatement  and  Continuancie. 

seduction,  death  of  father,  survival  of  action  to  mother 89 

T 
Talesman. 

incompetent  persons,  attendance  in  place  of  jurors  summoned  before  Commissioners 1366 

Taxation.    See  also  Transfer  Tax. 

certiorari  to  review  assessment,  additional  allowance 1513 

foreclosure,  pajrment  of  taxes,  assessments  and  water  rates  out  of  proceeds 1087 

homestead  as  exempt  from  sale  for  ndn-pasrment 671 

partition,  pajonentout  of  proceeds  of  sale 1062 

replevin  of  property  seised  for,  right  to 1089 

Tenants.    See  Ejectment ;  Landlord  and  Tenant ;  Rent ;  Summary  Proceedings  to  Dispossess. 

execution  against  property  in  hands  of,  requisites 646 

•Tenants  in  common.   See  also  Partition. 

ejectment,  necessity^or  proof  of  ouster  in  action  between 1004 

right  of  one  to  maintain  to  recover  undivided  share 993 

action  by  one  tenant  against  another  for  proportion  of  share  or  profit (Real  Prop.  L.,  $  532) 

Tender. 

acceptance 172 

dismiwHal  of  complaint  without  cost  after 173 

effect  of 173 

7tl 
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Tendw — CoDtinusd. 

Bcceptance  at  money,  oeceaaity  to  m&ke  available 

Mtionsin  which  teDder>DByb«  made 

amauQt 

application  of  moaey  paid  into  court  on  reooTcry  of  judBment  by  plainldff 

completing,  manner  in  which  tender  made  effective 

ootit,  defendant's  right  to  cost  where  recovery  dow  not  exceed  tender 

of  action  to  date  of  tender,  necessity  for  inclu  dins 

coata.  eicesa  of  plaintifTa  judgment  over  tender  aa  determining  right  to  coata 

where  plaintiff's  recovery  doee  not  eiceed  amount  of  tender 

counterclaim,  tender  with  reepect  to 

diamiggal  of  complunt  without  coats  after  acceptance 

effect  of  acceptance 

interests  after  date  of  tender,  ligbt  of  plaintiff  wheie  recoveiy  doea  not  exceed  tender. 

judgment  for  defendant,  disposition  of  money  paid  into  court 

in  favor  of  plaintiff,  disposition  of  money  paid  into  court 

sutplue  money  after  paying  judgment 

notice  of  payment  into  court 

tinie  and  manner  of  service 

payment  into  court,  memorandum  to  accompany 

payment  into  court,  necessity  where  money  not  accepted 

right  of  defendant  to  money  paid  into  court  on  recovery  of  judgment 

surplus  after  payment  of  plaintiffs  judgment 

BUiptus,  dispoaition  after  paying  plaintiff's  judgment 

time  when  tender  must  be  made 

to  whom  tender  may  be  made 

TMtunuitary  truatwoa.    SeeTnuteea. 

Timber. 

injury  to  timber  on  unoccupied  land,  presumption  of  ownenhip  from  unbroken  chain  of  title 

Time.    See  also  particular  titles. 
I.  In  general. 

account,  time  within  whioh  oopy  must  be  served  in  action  on 

added  time  where  papers  served  by  mail 

amendment  of  pleadings  of  course 

answer,  service  of  answer  to  amended  pleading (Rules  Civ.  Pr.,  101) 

time  within  which  answer  must  be  served 237 

defendant  claiming  relief  against  co-defendant  must  aerve  auawer  on  him 

appeal,  time  to  serve  copy  of  undertaking  and  notice  of  filing 

time  within  which  must  be  taken  to  appellate  division  from  final  order  in  speelal 

proceedings 

or  supreme  court  from  order  of  inferior  court 

time  within  whi<^  appeal  to  appellate  division  from  final  judgment  of  inferior  ooort 

must  be  taken 

time  within  which  papers  must  be  transmitted  to  appellate  court 

to  appellate  division,  time  within  which  to  be  token 

court  of  appeals,  time  within  which  to  be  taken 

appearance  by  defendant,  time  within  which  to  be  made 

non-resident  or  absentee  infant  defendant,  summons  served  on  guardian  ad  litem.  . 

arbitration,  notice  of  motion  to  vacate  modify  or  correct  award 

arrest,  right  of  plaintiff's  attorney  to  limit  time  within  which  order  may  be  axecuted .  . . 
time  to  make  application  to  vacate  order,  reduce  bail  or  increase  security. 

(Rules  Civ.  Pr.,  83) 

within  which  defendants  may  apply  te  vacate  order (Rule*  Civ.  Pr.,  83) 

within  which  money  deposited  in  lieu  of  bail  must  be  paid  into  eourt 

within  which  papers  must  be  Sled  after  arrest  made 

within  which  papers  must  be  served  on  plaintiff's  attorn^  for  bail .,...,.. 

within  which  plaintilT  'a  attorney  must  reject  bail 

within  which  to  apply  to  vacate  order,  reduce  bail  or  increase  security 

attachment,  notice  of  application  by  one  or  more  of  several  defendante  for  discharge .  . . 

filing  pM>ers  and  affidavite  on  which  wairant  granted 

time  within  which  inventory  must  be  Sled 

service  of  summons  after  warrant  granted 

sureties  must  justify  on  undertaking  to  indemnify  sheriff  after  ssrvioe  of  notice .  . 
undertaking  given  to  sheriff  to  detain  ptoperty  found  to  be  in  claimant  must  be 

filed 

biU  of  exceptions,  service (Rules  Civ.  Pr..  230) 

certiorari,  limilatioo  of  time  for  older 

te  review  detenuination.  time  for  service  of  notice  of  application 

of  return 

change  of  place  of  trial,  service  of  notice  after  demand (Rulea  Civ.  Pr.,  146) 

confessiouB  of  judgment,  time  of  filing , 
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Time — Continued. 

I.  In  general — Continued. 

oomplamt,  demand  for  servioe  of  copy 267 

time  vithin  which  copy  must  be  served  after  demand 257 

demand  for  copy  must  be  made 257              ^  |^^ 

computation  of  time  for  publication  of  notice 144 

continuance  of  action  on  death  or  marriage  of  pkuntlff 88 

decision,  time  within  which  must  be  filed 442 

default  judgment,  relief  from,  time  within  which  appUcatiom  must  be  made 108 

orders,  rdief  from,  time  within  which  application  must  be  made 108 

depositions,  service  of  interrogatories  and  croflMatenogatoiies (Rulee  Civ.  Pr.,  126) 

notice  of  taking  testimony (Rules  Civ.  Pr.,  121) 

divorce,  time  for  co-respondent  to  appear  and  plead  after  servioe 1151 

plaintifiF's  attorney  to  serve  summons  and  complaint  on  oo-respoDdent  after  demand. .  1 151 
ejectment  for  non-payment  of  rent,  time  within  which  property  must  be  restored  after 

payment  of  arrean 1002 

exceptions  after  dose  of  trial  by  court  or  referee,  tune  within  whieh  to  be  taken 445 

to  niUng  of  law  alter  dose  of  testimony  on  trial  by  oourt  or  lef ene  where  interioeutory 

judgment  entered  for  purpose  of  motion  for  new  trial 447 

trial,  time  within  which  to  file  notice 445 

execution,  time  within  which  may  be  issued  of  couzse 650 

sale,  notice  of  time  of  sale  of  personal  property 707 

foreclosure  of  mortgage,  report  of  disposition  of  proceeds 1088 

time  to  file  notice  of  pendency 1080 

habeas  corpus  to  inquire  into  detention,  return 1244 

infant,  time  after  appointment  of  guardian  ad  litem  before  judement  by  default  against . . .  402 
interpleader,  action  of,  time  within  which  application  by  plaintiff  for  order  to  pay  money 

into  court  must  be  made 286 

joint  debtors,  time  within  which  person  served  by  publication  may  dtafend  after  judgment .  1108 

judgment,  motion  to  set  aside  judgment  for  irregularity,  when  must  be  made 521 

time  which  must  elapse  before  action  may  be  brought  on > 484 

justification  of  sureties  on  bond  or  undertaking,  notice  of 151 

leave  to  appeal  to  court  of  appeals,  time  within  whieh  application  must  be  made  after  re- 
fusal by  appellate  division 591 

limitation  of  actions,  time  statute  suspended  where  debtor  dies  widiout  starte 12 

mail,  time  added  where  papers  served  by 164 

mandamus,  time  for  service  of  notice  for  application  for  peremptory 1310 

to  serve  objections  to  return  in  point  of  law 1328 

motion  addressed  to  pleading,  time  to  notice (Rules  Civ.  Pr.,  105) 

answering  affidavits  and  papers  on  eight  day  motion,  time  of  service 117 

cross  motion,  time  for  service  of  notice 117 

service  of  notice (Rules  Civ.  Pr.,  60) 

time  within  which  answering  affidavits  must  be  served (Rules  Civ.  Pr.,  64) 

new  party  set  up  in  counterclaim,  time  within  which  reply  must  be  served 271 

notice  of  appearance,  service  of 237 

motion  raising  objection  to  complaint  in  point  of  law,  service  of 237 

payment  of  money  into  court  on  tender 172 

trial  served  by  mail 164 

objection  to  failure  to  endorse  or  subscribe  papers,  time  within  which  to  raise. 

(Rules  Civ.  Pr..  12) 

legibility,  etc.,  of  papers,  time  within  which  to  raise (Rules  Civ.  Pr.,  12) 

provisional  remedy,  decision  on  motion  for  or  to  vacate,  when  to  be  made 823 

redemption  of  real  property  by  creditor 727 

owner,  etc 724 

replevin ,  commencement  of  action  against  sheriff  after  deliveiy  of  chattel  to  plaintiff 1 108 

demand  by  defendant  for  return  of  chattd,  time  to  serve 11 19 

notice  for  return  of  chattel 1 103 

notice  of  justification  of  sureties  on  return  of  chattel 1 103 

service  of  notice  of  justification  of  sureties 1102 

time  to  serve  notice  of  exception  to  sureties 1 102 

reply,  time  within  which'motion  to  strike  out  for  insufficiency  must  be  made. 

(Rules  Civ.  Pr.,  Ill) 

must  be  served 273 

new  party  set  up  in  counterclaim  must  serve 271 

'    security  for  costs,  time  within  which  sureties  must  justify . ' 1526 

servioe  of  answer,  reply,  or  amended  answer  or  reply  after  decision  of  motion  addressed  to 

preceding  pleading 283 

summons  after  delivery  to  officer  to  stop  nmning  of  statutes  of  limitations 17 

limiting  time  by  indorsement  by  plaintiff's  attorney 220 

summons  must  be  served  personally  without  State  after  order  granted 

(Rules  Civ.  Pr.,  51) 

time  when  first  pubtioation  must  be  made (Rules  Civ.  Pr..  51) 

time  within  which  substituted  service  must  be  made  after  order  granted 

(Rules  Civ.  Pr.,  49) 

supplementary  proceedings,  time  within  which  must  be  begun 779 

718 
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INDEX  TO  CIVIL  PRACTICE  ACT— Rbpebbncbs  are  to  Sections 

Tim* — ContinuAd. 

I.  In  general — Continued. 

BiupensioD  of  proceedinKB  in  aotion  trhere  •ttorney  dies,  is  mnoved  or  nupended  or  other- 
wise disabled  to  act 2*( 

taiatioD  of  costs,  time  Ear  service  of  notice 1534 

II.  Exteoiion. 

additiooalextenaiODOf  time  to  plead,  notioe  of  application  Inquired.  ..(Rules  Civ.  Pr.,  87) 

before  whom  motion  made llfl 

affidavit  of  meiita  on  applicatioD  for  extension  of  time  to  aikswer  or  reply 

(RuIm  Or.  Pr.,  88) 

to  be  served  with  order  of  extension (Rules  Civ.  Pr,,  86) 

after  commencement  of  action  or  spedal  proceedings B8 

expiration  of  period W 

appeal  by  heir,  devisee  or  representative  of  deoeaaed  party K 

death  of  party  before  time  to  appeal  expires 9t 

for  service  of  order  niade  in  special  prooeedings  in  Grst  ftnd  second  Judicial  district,  power 

ofany  judge  of  same  court  to  axtend 7S 

judgment,  vacating  or  setting  asde  on  motion  of  beir,  devisee  or  repKaentAtive  of  deoeased 

party M 

limitation  on OB 

in  specific  cases,  abatement  of  action  for  fsibire  of  proper  parties  to  continue 9C 

appeal,  time  to  take 01 

commencement  of  action VS 

continuBJice  of  action  on  death  or  disability  of  p«r^ Of 

supplemeatal  complaint,  time  within  which  must  be  made  to  contjmie  action ....       M 

notice  of  motion  addressed  to  pletidiDg (Rules  Civ.  Pr.,  lOS) 

required  on  applioatioii  to  extend  time  to  answer  in  action  onpromisoiy  note,  etc. 

(Rules  av.  Pt.,  86) 
previously  enlarged , M 

TitlB  Ituurancfl  coiiq>ftiilM. 

expenses  paid  for  searches,  including  in  bill  of  costs 1518 

searches  by  in  coun^  where  clerk's  ofHce  is  salaried,  use  of  in  lieu  o(  official  searehM 3SS 

ToUlnc  itatutM  of  llmitfttlotli.    See  LimitatJon  of  Aetionsi  Paymoit. 


Townclsrk. 

certified  copies  of  papers  Sled  in  office  as  evidence .  . 
transcript  of  rMords  kept  in  office  as  evidence 


nnig.    See  also  Municipal  Cori>orations. 

arrest  in  action  to  recover  funds  wrongfully  obtained  or  converted 820 

attachment  in  action  for  funds 904 

board  of  health,  oidinancea,  by-laws,  etc..  proof .  388 

costs  in  actions  or  proceedings  by  people  for  benefit 14W 

juror,  resident  or  taxpayer  as  disqualiBed  in  action  by  or  against 454 

preference  in  trial  of  action  by  or  against 13S 

action  for  cutting  trees,  etc.,  on  lands  of. (Real  Prop.  L.,  1633) 

treble  damages  in  action  for  cutting  trees,  eto (Real  Piop.  L..  1 634) 


TlUIMttir  tax.    See  also  Taxation. 

actions  affecting  real  property  subject  to  lien  of,  necessary  allegations  where  people  made  de- 
fendant   

dismissal  of  complaint  for  failure  to  make  necessary  allegations  for 

people  as  defendant,  action  affecting  real  estate  subject  to  lien  for  transfer  tax, 

TrMSOii. 

action  by  attomey-gencral  tc 
forfeiture,  bringiDg  action  in 


h 


otreeson  unoccupied  land^iiresumption  of  ownership  from  unbroVen  chain  of  title,  .  .  . 

unoccupied  land,  presumption  of  ownership  from  unbroken  chain  of  title  for  ttiir^  jrears 

■buttal  of  presumption  of  ownership 

g  trees,  etc..  on  land  of  individual  or  municipality (Real  Prop.  L.,  f  633) 

IS  holding  over  after  determination  of  trust  or  eMate (Real  Prop.  L.,  1 630} 


INDEX  TO  CIVIL  PRACTICE  ACT— Refbkbnces  are  to  Skctionb 

nntpui — ContlniMd. 

revemoner,  right  to  sue  for  damages  to  inheriUace {lUal  Prop.  L.,  i  631) 

treble  damagea  in  action  by  city,  village  or  town  for  cutting  trees,  etc. . .  .(Retil  Prop.  L.,  |  534) 

nial.    See  alao  EieeptiODs;  References;  and  particular  titles. 
I.  In  seneral. 

adjournment  ot  tenn  to  place  other  than  court  house  o 


.  stipulation  in  ai 


n  triable  by 


ti^t  of  adverse  party  ■ . 


e  of  fact  to  trial (Rules  Civ.  Pr.,  156) 

oof,  when  denied (Rules  Civ.  Pr.,  166) 

I  by  one  counsel  only. (Rules  Civ.  Pr..  161) 


smendment  caofonnins  pleadingi  to  proof (Rules  Civ.  Pr.,  166) 

of  defect  in  pleading (Rul«9  Civ.  Pr.,  166) 

of  pleadings  on  trial,  adjournment (Rules  Civ.  Pr..  106) 

tenn« (Rules  Civ.  Pr.,  166) 

closing  speeches (Rules  Civ.  Pr.,  161) 

conduct  of  counsel (Rules  Civ.  Pr.,  161) 

continuing  trial  of  issue  of  fact  after  expiration  of  tenn 

costs 1 

on  adjouminent 1 

default  in  appearing  at  ti 
depositions  during  trial . . 
dismissal  of  complaint  tor  failure  to  bring  is 
or  countei  claim  for  failure  or  defect  in 
examination  and  cross  examination  of  witnc 

exceptions  during  trial,  how  taken 

to  ruling  on  question  of  facts,  ri^t  to  take ^ 

law  on  trial  of  issue  of  facts,  right  to  take '. 

jurors,  eicluding  during  argument  of  motion  for  non-suit,  etc (Rules  Civ.  Pr.,  104) 

non-suit,  rii^t  of  plaintiff  to  submit  to  in  court  ot  record  after  jury  retires ' 

opening  caae (Rules  Civ.  Pr.,  161) 

order  containing  stay,  effect  where  served  less  than  ten  days  before  beginning  of  term. 

(Rules  Civ.  Pr.,  IfiS) 

of  trial  of  issues  of  law  and  fact  arising  in  same  action 

papers  to  be  furnished  by  party  bringing  issue  to  trial (Rules  Civ.  Pr  ,  160) 

pleadings  furnished  on  trial,  designating  parts  claimed  to  be  admitted  or  controverted. 

(Rules  Civ.  Pr..  160) 

power  of  court  to  direct  order  of  trial  of  issues  of  law  and  fact  in  same  action 4 

relieving  defendant  who  is  not  interested  in  particular  relief  claimed  from  attending  pro- 
ceedings thereon 

'"report"  as  meaning  referee's  report 

separate  trial  of  issues 

where  joinder  of  several  plaintiffs  may  embamtss  o^  dday  trial  of  action 

special  term  adjourned  to  chambers,  trial  of  action  on  calendar 

stay,  effect  of  order  containing  where  served  less  than  ten  days  before  beginning  of  term. 

(Rules  Civ.  Pr.,  165) 

summing  up  by  one  counsel  only (Rules  Civ.  Pr..  161) 

time (Rules  Civ.  Pr..  181) 

II.  Issues,    See  also  Note  of  Issuei  Notice  of  Trial;  Preferences. 

bringing  to  triid,  right  of  either  party 

by  jury,  term  held  by  one  judge,  necessity  for  trial  at 

counterclaim,  mode  of  trial  of  issue  of  facts  arising  upon 

itote  of  issue,  contents  and  filing (Rule*  Civ.  Pr..  lEl) 

notice  of  trial,  time  for  service (Ruira  Civ.  Pr.,  150,   161) 

trial  at  term  held  by  one  judge,  necessity  for 

III.  Place  of  trial. 
1.  Id  general. 

actions  between  non-resident 

between  resident  and  non-resident 

residents,  generaUy 

action  in  supreme  court,  issue  of  law  or  issue  of  fact:  triable  by  court  without  juir, 

when  may  be  tried  in  another  coun^ 

aiding  officer,  action  against  person  for 

chattel  distrained,  action  to  recover, 

real,  action  affecting  estate,  ri^t.  title,  lie*  or  other  interests  in 

county  where  cause  arose,  necessity  that  certain  action  be  tried  in 

court  house,  stipulation  for  trial  elsewhere (Rule*  Civ.  Pr..  160) 

determination  of  claim  to  teal  property 


i 


ejectment 

fact,  issue  of  triable  by  court  without  jury  in  actio 
foreclosure  of  mortgage  on  chattel  real 

real  property 

forest  preserve,  trespass  on 

forfeiture,  generally 

where  offence  committed  on  water  situated  in  two  < 
in  proper  county  designated  when  action  triable  therein 


r  more  counties . . 


INDEX  TO  CIVIL  PRACTICE  ACT— Hefbbbnces  am  to  SBcnoire 

Trtai — CoDtinuad. 

III.  F1«ee  of  trial— CoDtiDued. 

1.  Id  general — Contiaued. 

issue  of  fact  triable  by  court  without  jury  in  action  in  auprame  court 

law  in  action  in  supreme  court 

joinder  of  cauKS  of  action  requiring  different  plocM  of  trial 

law,  iwue  of  in  action  in  supreme  court 

tnutdamiu,  issue  of  fact  arising  on  alternative  ord^ 

nuisance 

officer,  action  against  for  official  act  or  omissiOD 

partition  of  real  property 

penalty  for  treepaaa  on  forest  preserre 

imposed  by  statute,  generally 

ofTence  committed  on  water  in  two  or  more  counties 

place  where  cause  arose,  necessity  that  certain  actions  be  tried  at 

public  officer,  action  against  for  oOidat  act  or  omission 

real  property,  action  afFectlng  estate,  rig^t,  title,  lien  or  other  interest  in 

replevin 

specific  performance  of  contract  to  convey  land 

stipulation  for  trial  elsewhere  than  at  court  house (RuleaCiv.  Pr.,  IfiS) 

subject  matter  as  determinins 

tie^was  on  forert  preserve 

2.  Change  of  place. 

convenience  of  material  witnesses  and  promotion  of  ends  of  justice 

delivery  to  clerk  of  new  county  of  all  papers,  minutes,  etc 

demand,  requisite (Rules  Civ.  Pr.,  146) 

demand,  when  to  be  served (Rules  Civ.  Pr.,  149) 

effect  of  order  staying  proceedings (Rules  Civ.  Pr.,  146) 

filing,  entering,  or  recording  papers,  minutes,  etc..  delivered  to  clerk  of  new  county- 
tor  purposes  of  I4>peel,  place  deemed  unchanged  after  order.  .  .(Rules  Civ.  Pr.,  147) 

impartial  trial  not  to  be  had  In  proper  county 

order,  entry  of (Rules  Civ.  Pt.,  147) 

papera  where  to  be  filed  after  place  of  trial  changed (Rules  Civ.  Pr.,  16) 

stay  of  proceeding (Rules  Civ.  Pr.,  145) 

subsequent  proceedings  in  action 

supreme  court,  power  to  direct  that  action  in  aitotber  court  of  record  be  tried  In 

supreme  coi^rt  in  another  county 

time  witlkin  whiiji  notice  of  motion  to  change  place  must  be  served  after  demand. 

(Rules  av.  Pt..  I4ft) 
to  proper  county,  necessity  for  demand 

on  demand  and  consent 

Older  of  court 186, 

trial  In  supreme  court  in  another  county  of  action  brought  in  another  court  of  leooid. . 

when  order  takes  effect (Rules  Civ.  ft,  147) 

where  improper  county  desienated 

IV.  By  jury. 

1.  Id  general. 

closing  speeches (Rules  Civ.  Pr.,  161) 

direction  of  verdict,  when  may  be  directed 4 

notice  of  motion  for  settlement  of  issues  not  triable  of  right. .  .  (Rules  Civ.  Pr.,  157) 

opening  case (Rules  Civ.  Pf.,  161) 

settlement  of  issues  tor  trial  that  are  not  triable  of  ri^l (Rules  Civ.  Pr.,  167) 

t«nDS  at  which  issues  of  fact  triable (Rul^  Civ.  Pr.,  158) 

time  within  which  notice  of  motion  must  be  made  for  settlement  of  inoes  not  biabis 
of  right (Rules  Civ.  Pt..  157) 

2.  Issuee  triable  by  Jury  of  right. 

adultery  inaction  for  divorce 

annuUment  of  marriacc,  when  iamiet  must  be  tried  by  jury 

waiver  of  trial  by  refusal  of  judge  to  assent 

compulsory  reference,  issues  remaining  after 

facts,  certain  issues  o( 

mandamua,  inue  of  fact  arisng  on 

partition,  issues  of  fact  in 

quo  warranto,  actions  in  nature  of 

specific  questions  of  fact  triaUe  of  ri^t  in  action  iriueh  is  not  triable  of  ri^t 

statement  of  questions  arising  upon  issues  triable  o'  right 

unlawful  ejterciae  of  corporate  right,  actions  for 

usurpation  of  office  or  corporate  franchise 

waiver  of  trial  by  jury 

annulment  of  waiver  by  refusal  of  judge  to  assent 

S.  Discretionary. 

compulsory  reference,  issues  remaining  after 

notice  of  motion  for  settlement  of  issues  not  triable  of  right. . .  (Rules  Civ.  Pr.,  157) 
prohibition,  trial  of  questions  of  facts 1 


INDEX  TO  CIVIL  PRACTICE  ACT— Refebenceb  ahe  to  Sbctionb 

1 — Ctmtlnutd. 

'.  By  jury — Continued. 

3.  Ducrotionary — Continued. 

settlement  of  mum  for  trial (Rulea  Civ.  Pr.,  157) 

specific  questions  of  fact  in  actions  not  triable  of  rixht 430 

statement  of  specific  qusatioiiB  of  fa«t  in  actioa*  not  triable  of  richt 430 

time  witluD  which  DOtioe  of  motion  must  be  given  for  settlement  of  issues  not  triable 
of  right. (RuloB  Civ.  Pr..  157) 

4.  Formation  of  jury. 

array  of  jurors,  clmllaage 450 

challenxeB,  number  of  peremptory  ehallengea  in  action  in  oourt  o(  reoord  or  not  of 

record 451 

to  qualiGcatioQ  of  juror .  . .  .  ^ 450 

how  triod  and  determined 450  ' 

challenge,  to  qualification,  exception  to  determioktion 45C 

review  o!  detumiDation  of 450 

challenge  to  the  favor,  what  constitutes 492 

employee  of  party  to  action  M  disqualified  for  favor 452 

favor,  peraons  who  are  disqualified  for 462 

mistake  in  name  of  jurors,  effect  on  judgment  after  verdict 109 

panel,  challenge  to.. 450 

orarrsLy,  challenge  to 453 

that  officer  notifying  juron  is  resident  or  taxpayer  of  munidpality  as  good  eauM 

for  challenge  in  action  by  or  against 454 

peremptory  challenges,  number  in  action  in  court  of  record 451 

cxiurt  not  of  reeonl 451 

persona  who  constitute  jury 448 

qualification,  objection  to,  how  taken 460 

relationship  as  disqualifying  juror 455 

of  juror,  when  objection  must  be  raised 455 

resident  or  taxpayer  of  dty,  county,  or  town  as  disqualified  in  action  by  or  against 454 

review  of  detetmination  of  challenge  to  qualification 450 

shareholder,  officer  or  employee  of  any  liability  insurance  company  as  disqualified  ia 

action  for  injury  to  person  or  property 452 

Btockbolder  of  corporation  party  to  action  as  disqualified  tor  favor 452 

talesman,  exceptions  and  chaUenges  to 456 

taipayerof  dty,  town  or  county  aa  disqualified  in  action  by  or  against 454 

5.  Speoialorstruckiury. 

actiona  in  which  special  juiy  may  be  struck 449 

additional  jurors,  number  of  peremptory  challenges  as  to 449 

power  of  court  to  draw 449 

setting  aside  on  objection  of  either  party  without  challenge 440 

excusing  or  discharging  juror,  power  of  court 449 

formation  of  jury  for  trial 449 

manner  of  striking 449 

order  for  special  jury,  contents 449 

peremptory  challenges  as  to  additional  jurors,  number  of 449 

trial  before  jury 449 

wheo  special  jury  may  be  struck 449 

6.  Verdict. 

actions  in  which  jtiry  has  discretiaQ  as  to  general  or  special  verdict 459 

pending  decisions  of  motion  for  nonsuit  or  direction  of  verdict 459 

where  court  directs  judgment  for  plaintiff  on  pleadings 400 

death  of  party  after,  right  to  enter  judgment 4T8 

before,  validity  of 47 » 

verdict,  H^t  to  enter  judgment 4TS 

delivery  in  absence  of  plaintiff 402 

direction  of  verdict,  when  may  be  directed 4S7-n 

direction  of  general  verdict  after  return  of  verdict  on  questions  submitted 439 

that  judgment  be  entered  after  setting  aside  verdict  rendered  subject  to  opinion 

of  court 461 

disagreement  by  jury,  discharge 403 

proceedings  after 403 

entry (Rulea  Civ.  Pr.,  165) 

exception  to  direction  that  judgment  be  entered  after  setting  a^e  verdict  rendered 

aubjeet  to  opinion  of  court 4r,i 

failure  to  agree,  discharge 463 

genial  verdict  defined 45S 

inlereatfrom  rendition  of  verdict  as  part  of  judgment 4SD 

judgment,  directing  entry  after  setting  aside  verdict  nude  subject  to  opinion  of  court .     461 

entry  upon  general  verdict 495 

mandamus,  court  to  which  verdict  returned 1334 

OB  issue  of  fact  arising  on 1333 

motionforjudgmenton  verdict  subject  to  opinion  of  court,  where  heard 403 

Til 


i 
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INDEX  TO  CIVIL  PRACTICE  ACT— Refbrbncbs  are  to  Sections 
Tdal — Continued; 

IV.  By  jury — Continued. 

6.  Verdict — Continued.  • 

opinion  of  court,  verdict  rendered  subject  to 461 

who  may  move  for  judgment  upon  verdict  subject  to 495 

plaintiff,  necessity  for  presence  when  verdict  delivered 462 

questions  stated  on  issues  triableof  right,  efifect  of  verdict 429 

submitted  by  court  pending  decision  on  motion  for  nonsuit  or  direction  of  verdict.  459 

setting  aside  verdict  rendered  subject  to  opinion  of  court 461 

special  finding  as  controlling  general  verdict 459 

upon  stated  question  of  fact,  right  of  court  to  direct 459 

special  verdict  defined 458 

filing. 459 

entering  in  minutes 459 

necessity  that  it  be  in  writing 459 

right  of  court  to  order 459 

who  may  move  for  judgment  on 495 

time  jury  must  be  kept  together  in  effort  to  reach  agreement 463 

direction,  when  court  may  direct 457-a 

V.  By  court.    See  also  Decision;  References. 

actions  in  which  issue  of  fact  triable  by ' 427 

compulsory  reference,  issues  remaining  after 431 

to  decide  whole  issues  or  any  of  issues 466 

costs,  direction  for  in  judgment  where  costs  discretionary 440 

where  new  trial  granted  for  failure  to  file  decLsion 1486 

decision  as  part  of  judgment  roll 440 

defined 7 

failure  to  file  within  time  limited,  efifect  of . . .    442 

form  and  contents 440 

time  within  which  to  file 442 

elsewhere  than  at  courthouse,  right  to  stipulate  for   437 

exceptions  after  close  of  trial,  filing  notice  of 445 

inserting  or  annexing  notice  to  judgment-roll 445 

manner  and  time  of  taking 445 

notice  as  part  of  papers  upon  appeal 445 

service  of  copy  of  notice  on  attorney  for  adverse  party 445 

time  within  which  may  be  taken 445 

exception  to  refusal  of  court  to  find  requests,  right  to  take 439 

ruling  of  law  alter  close  of  testimony  for  purpose  of  making  motion  for  new  trial,  time 

to  take  where  interlocutory  judgment  entered 447 

fact,  actions  in  which  issue  triable  by 427 

findings  of  fact,  requests  for , 439 

without  evidence  as  ruling  upon  question  of  law 444 

issues  remaining  after  jury  trial  of  specific  questions  not  triable  of  right 430 

judgment  roll,  decision  as  part  of 440 

new  trial  for  failure  to  file  decision  within  time  limited 442 

nonsuit,  judgment  to  be  directed  on 441 

reference  of  one  or  more  specific  questions  of  fact 466 

to  decide  whole  issue  or  any  of  issue 466 

requests  for  findings  and  ruling  by  court 439 

duty  of  court  as  to 439 

rulings  upon  questions  of  law,  requests  for 439 

terms  at  which  issues  of  fact  triable (Rules  Civ.  Pr.,  158) 

time  within  which  decision  must  be  filed 443- 

waiver  of  jury  trial,  actions  triable  of  right  by  court 428 

Trial  term. 

power  of  justice  of  supreme  court  to  hold  in  any  county 65 

Trust  companiet. 

attachment,  deposit  of  proceeds  of  sale 941 

deposit  of  moneys  with  to  protect  sureties 153 

guardian  ad  litem  and  special  guardian,  right  to  appoint  as (Rules  Civ.  Pr.  40) 

special  guardian  of  infant  on  sale  of  real  property,  appointment  and  security 1394 

Trustees.    See  also  Bonds,  Sureties. 
I.  In  general. 

attachment  of  beneficiary's  interest  in  estate,  effect  on  trustee's  right  to^administer.  .  . .  916 

bonds,  discharge  of  sureties * . .  158 

costs  on  reference  to  appoint 1485 

expenses,  costs  of  bond I549 

money  paid  into  court,  title  to  securities  representing 135 

reference  to  appoint 80 

718 
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INDEX  TO  CIVIL  PRACTICE  ACT— References  am  to  Sections 
Tnisteet — Continued. 

II.  Compensation. 

apportiomnent  of  oommisnonfl  among  several  trustees 1548 

commissions  generally 1648 

expenses,  allowance  of  necessary. 1548 

full  commission  on  principal,  when  each  of  several  trustees  entitled . .  . .  , 1548. 

renunciation  of  provision  for  compensation  in  trust  instrument 1548 

trust  agreement  providing  for  compensation,  effect  of 1548 

III.  Actions  by  and  against. 

action  against  beneficiary  for  costs  aod  expenses  in  defending  or  prosecuting  action ....  1501 

appeal,  dispensing  with  or  limiting  security  on  appeal  by 568 

arrest,  privilege  from 831 

beneficiary,  necessity  for  joining  in  action  by  trustee  of  express  trust 210 

costs  against,  how  paid 1500 

in  actions  by  or  against  in  representative  capacity 1500 

counterclaims  based  on  demand  against  beneficiary,  right  of  defendant  to  judgment  for 

excess  over  plaintiff's  demand '  267 

to  interpose 267 

counterclaim  based  on  demand  against  plaintiff,  allowance 267 

death  as  abating  action 90 

execution  against  property  in  hands  of,  requisites 646 

injunction,  right  of  cestui  que  trust  to  recover  damages  on  vacating 895 

joinder  of  causes  of  action  against  trustee  on  claim  by  virtue  of  contract  or  operation  of  law  258 
limitation  of  actions  against  trustee  to  recover  property  held  in  fiduciary  capacity,  com- 
mencement of  iperiod 15 

replevin  against  trustee  of  insolvent  debtor .  .  .  .' 49 

taking,  detaining  or  injuring  personal  property  by  trustee  of  insolvent  debtor,  dam- 
ages for 49 

preferences  where  testamentary  trustees  sole  party  plaintiff  or  defendant 138 

trustee  of  infant  sole  party  plaintiff  or  defendant 138 

removal  as  abating  action 90 

securities  representing  money  paid  into  court,  action  on 135 

security  for  costs  in  action  by  or  against,  when  discretionary 1523 

substitution  of  successor  on  death  or  removal 90 

TruBtg. 

income  as  subject  to  execution 684 

judgment  creditor's  action,  right  to  reach  property  held  in  trust 1196 

representative  of  person  entitled  to  deed  on  sale  or  redemption  of  real  property  under  execution 

property  conveyed  by  sheriff  to 760 

sale  of  property  held  under  passive  trust  on  execution  against  beneficiary 709 

supplementary  proceedings,  right  to  reach  trust  funds  in 777 

trustees,  compensation  of  trustee  who  as  attorney  renders  legal  services 4-a 


Undertaking.    See  also  Bonds  and  particular  titles. 
I.  In  general. 

additional  security,  enforcement  of  order  for 149 

when  may  be  required 149 

amendment 150 

appellate  division,  duty  of  clerk  to  keep  books  in  which  to  record (Rules  Civ.  Pr.,  7) 

attorney  not  to  be  surety (Rules  Civ.  Pr.,  27) 

change  of  party,  effect  on 148 

committee  of  person  or  property  of  incompetent 1376 

costs  on  reference  to  ^prove  undertakings  or  sureties I486 

deposit  of  money  or  assets  for  which  sureties  are  responsible 153 

duty  of  clerk  of  court  to  keep  books  in  which  to  be  entered (Rules  Civ.  Pr.,  7) 

failure  to  file  undertaking,  vacating  proceedings  or  order (Rules  Civ.  Pr.,  26) 

fees  of  county  clerks  of  greater  New  York  for  filing  and  indexing 1657 

removal  of  action  from  one  court  to  another,  effect 96 

requisites  in  general 148 

security,  when  new  security  may  be  required 149 

sheriff's  fees  for  certifying  copy 1558 

taking  undertaking 1558 

staying  execution  of  order  pending  appeal  from  inferior  to  supreme  court 626 

substantial  compliance  with  statute  or  rule 150 

withdrawal  of  deposited  moneys  or  assets 153 

II.  Requisites,  form  and  sufficiency. 

acknowledgment (Rules  Civ.  Pr.,  25) 

affidavits  by  party  or  surety  to  accompany (Rules  Civ.  Pr.,  25) 

approval  by  court  or  judge (Rules  C?iv.  Pr.,  25) 

of  undertaking  in  action  on  lost  negotiable  instrument 333 

execution  by  one  surety (Rules  Civ.  Pr.,    25) 
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INDEX  TO  CIVIL  PRACTICE  ACT— RaraBBNCM  are  to  SKcmoNa 

Ifndwtftkliic — Contlnusd. 

II.  Requifitoa,  form  and  suffideDey — Continued. 

executioi]  of  underUkiiis  by  fidelity  or  «ui«ty  oompany,  mumer  of  eieeutbo 

fidelity  or  surety  company  as  equivalent  to  two  suTstiefl 

filing  with  dark  of  court (Bulea  Civ.  Pr.,  25} 

joint  aad  Mvetal  where  two  or  more  penona  oceoute (Rule*  Civ.  Pr.,  25} 

loot  negotiable  inatrumant,  action  on 

reterenoe  to  approve  undertaking  or  luratieB 

requidtea  and  foim  in  kction  or  proceeding (Rules  Civ,  Pt',  26) 

of  uodertakiijig  in  action  or  proceeding (Rule*  Civ.  Pr..  26] 

■ecuiity  for  ooats 

mbBtontial  oomplianoe  with  statute  or  rule 

III.  Suretie*. 

1.  In  general. 

aUowanoee,  endorsement  of 


of  Buretiee  on  undertakings  as  security  for  oosta 

examination  or  re-examination 

eaoeptions  to  sufficiency  of 

justification  before  whom  made 

new  surety,  enforcement  of  ocder  for 

whea  may  be  required 

2.  Justification. 

exceptions  taken  uzmecessarily  or  tor  puipoaea  of  Taxation  or  delay 

failure  to  juBti^,  effect  of 

fidelity  or  surety  company.' 

notice  of 

reference,  eipensea  of 

to  take  and  report  evidence 

security  for  costs 

several  Huretiea  justt^nng  in  smaller  sums 

when  required , 

IV.  Piovialoual  remedies. 

1.  In  general. 

necessity  as  condition  precedent  to  granting  order  or  warrant 

form  and  contents , 

2.  Arrest, 

.actions  in  which  undertaldngs  not  required 

bail,  unregistered  United  Stales  bonds  as  equivalent  to  cash 

examination  of  persona  offered  aa  bail 

qualifications 

to  procure  discbarge 

ddiveiy  of  undertakiitg  to  defendant  on  executing  order   

dispraising  with  undertaking  where  order  can  be  granted  only  by  court 

form  and  coutcnta 8 

where  order  can  be  granted  only  by  court 

municipal  corporations,  domestic,  necessity  for  in  action  by 

officer,  in  behalf  of  people  or  domestic  municipal  ewporations,  neoeasly  for  in  actioi 

by 

state,  necessity  for  in  actions  by 

time  within  wbicfa  application  to  ii)crea«G  aeeurity  must  be  made 

3.  Attachment. 

application  fordischargemade  after  final  judgment,  form  of  undertaking 

delivery  to  defendant  on  discharge  of  attachment 

discharge  of  attachment  agunst  interest  in  partnership 

filing  undertaking  given  to  discharge  attaehment 

foreign  vessel,  by  plaintiff  after  appraisal  to  protect  claimant 

goods  on  board  ship  for  transportation  beyond  state 

junior  attaching  creditor  to  prevent  release  of  foreign  vessel 

justification  of  sureties  on  undertaking  gjven  to  discharge  attaohioent 

nature  and  contents 

necaamty  for  in  certain  actions  for  peculations  and  decdt 

officer,  in  behalf  of  people  or  domestic  munidpal  corporation,  ikeoesaity  for  in  actio 

by 

plaintiff  to  sheriff  to  ret  un  property  found  to  be  in  claimant 

prosecution  by  shenff  of  undertakings  taken  in  course  o(  prooeedings 

service  of  undertaking  given  to  discharge  attBchment 

state,  neoesmty  (or  in  action  by 

undertaking  upon  apptiration  for  discharge > 

Uiuted  States  unregistered  bondi  as  equivalent  to  cash 

validity  <d  undertaking  as  affected  by  improper  granting  of  warrant 

4.  Injunction. 

doirer  and  ejectment,  terms  o(  undertaking  after  verdict,  etc 

3M 


INDEX  TO  CIVIL  PRACTICE  ACT— REreBENCse  are  to  SEcnone 

taUnc — Contlnu»d. 

.  Provigionsl  remediea — Coatinued. 
4.  Injunction — Continued. 

in  lieu  of  deposit 891 

new  uDdcrt&ldng.  right  of  ooutt  to  ordsr  on  application  U>  vaeata  or  modify  injunction  900 

officer  in  behalf  of  people  or  domestic  municipal  corporation,  necessity  for  in  action  by  162 

on  stay  of  prooeedinia  after  judgment 886 

payment  over  of  money  depiwited,  nndertaktng  required 887 

person  who  may  biing  action  on  undertaking. . , 896 

■tate,iieceasityfiirlnartionby 163 

terms  of  undertakinCT  to  stay  proceedings  befon  trial S8< 

of  uudertakiDgs  to  stay  praoeedbigi  after  trial  and  before  Judgment 885 

undertaking  generally,  form  and  contenta 8S8 

United  States  unregiBtsml  bond  as  equivalent  t«  cash 167 

Partioulai' actions  and  proceedings.   See  also  particular  Titles. 

1.  In  general. 

certiorari  to  review  determination I29S 

habeas  corpus  to  inquire  into  detentions,  undertakiog  to  abeciS    etc.  to  complete  ser- 

-vice lata 

munidpat'oorpDrations.doitwaticneoaHity  for  in  action  by 162 

officpr,  in  behalf  of  people  or  domeatic  municipal  corporatioos,  oeceasity  for  in  action 

by 162 

security  for  cost*   1S24, 1626 

state,  necessity  for  in  actions  by 162 

upgn  relation  of  individual IfiS 

stay  of  proceedings,  in  general 167 

2.  Bills  and  notes. 

lost  biU  or  note,  action  on 333 

3.  Contempt. 

waste,  discharge  from  committment  for  contempt  of  order  restraining  during  re- 
demption period 723 

4.  Execution. 

claim  to  property  by  tikird  person  levied  on  undc«  axecution 697 

partnership  property,  release  from  levy  against  individual  property 691 

peraoD  to  whom  execution  is  directed 636 

5.  Partition. 

name  in  which  security  required  must  be  taken 1072 

refund  share  paid  if  not  entitled  to 1071 

6.  Replevin. 

action  on.  injury  or  destruction  of  property  after  rt^leviD  aa  defenM 1130 

return  of  execution  unsatisfied  as  presumptive  evidenoe  of  breach 1120 

claim  of  title  by  third  person,  undertaking  by  plaint 1109 

exceptions  to  plaintiff's  sureties 1102 

justification  of  pl^tiff's  sureties 1102 

sureties,  place 1104 

to  defendant's  undertaking  on  return 1108 

plaintiff's  undertaking  for  replevin,  form,  contents  and  sureties 109B 

return  of  chattel 1103 

execution  unsatisfied  a*  oondltion  pieoedent  to  aetton. . ; 112S 

subsequent  replevin 1111 

Appeal.    See  also  Appeals. 
1.  In  general. 


I 


approval,  neoearity  for 666 

caaceHatiwi  of  undtttaking  on  appeal  from  reversal  by  appellate  divirion 607 

death  of  adverse  party  after  order  or  judgment,  contents  of  undertaking 572 

nndtrtaking  aa  enuring  to  bea^t  of  person  iubAituted 672 

deposit  in  lien  of  undertaking 564 

exceptions  to  sureties 566 

filing 666 

form 667 

munidpal  corporations,  by  whom  eoeeuted 571 

form,  nature  and  extent  of  security 671 

neceiHity  for 671 

order  requiring 571 

new  surety 149 

notice  of  deposit  made  in  lieu  of  undertaking,  effect  of 564 

filing,  servioe 666 

service  of  copy 566 

stiQr  of  prooeedings  without  order  on  appeal  to  appellate  division,  security  that  will 

operate  to 615 

staying  execution  of  Judgment  pending  wpeal  from  inferior  to  supreme  court  or 
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INDEX  TO  CIVIL  PRACTICE  ACT— REFBSBNCEa  are  to  Sbctio»8 

Undertakliir — Continued. 

VI.  Appeal — Continued. 

1.  In  general — CoDtioued. 

BUEpendmg  sale  of  realty  pending  appeal  from  refusal  ot  apecific  perfonnance 586 


2.  Court  of  appeals. 

affinnaooe,  form  where  appeal  fiom  judgment  or  order  of &B0 

delivery  of  chattel,  form  and  oontentaof  undertakng  to  stay  ezeoution  on  judgment. .  696 

staying  execution  On  judgment 596 

ddivery  of  property,  staying  execution  of  judgmeat  for 595 

fonn  and  contents  of  undertaldngs  to  stay  execution  on  money  jud^nent 591 

where  sppeol  from  judgment  or  order  of  aSimanoe 509 

necessity  to  perfect  appea] 603 

notioe  of  filing,  service  of 593 

perfecting  appeal,  foim  and  oontents 593 

staying  execution  on  judgment  for  sale  or  poasession  of  real  property S98 

money  judgment 594 

3.  Appellate  division. 

stay  of  proceedings,  security  required 614 

Vn.    Actions  on. 

leave  of  persons  interested  to  sue  in  own  oarae  on  bond  given  to  people  or  public  officer.  159 

notice  of  application  for  permission  to  sue 169 

preference  in  trial  of  action  on  uikdertaking  given  on  appeal  to  court  of  appeals 13S 

time  when  actions  may  be  bc«un  on  undertaking  on  appeal 161 

undertaking  to  people  or  public  officer  for  benefit  of  party  or  other  person  interested . . .  169 

ITnlncorpoTmtod  MSOdatlons.    See  Associations. 

TTnlted  Kingdom.    See  Great  Britain  and  Ireland. 

mdted  StatM. 

bonds,  unregistered,  as  equivalent  to  cash  bail 157 

census,  certificate  of  director  duly  attested  as  evidence 401 

certified  copy  of  record  or  paper  on  file  in  department  of  federal  government,  admissibili^  as 

evidence '...,.■. 400 

courts,  action  by  people  of  state  to  recover  public  funds _. 1224 

certified  copy  of  records  or  other  proceedings  as  evidence 390 

departmental  records,  certified  copy  as  evidence 400 

habeas  coipus  and  certiorari  to  inquire  into  cause  of  detention  of  prisoner  confined  by  naao' 

date  of  federal  court 1231 

military  and  naval  pay,  etc.,  as  exempt  from  execution 607 

prisonere  confined  by  mandate  of  federal  court,  remanding  on  habeas  coipus 1262 

replevin  of  property  seized  tor  taxes,  etc.,  of  United  States 1089 

vessels,  record  or  transcript  of  conveyance  or  mortgage  as  evidence 402 

irnknown  d«f  atuUnt. 

summons,  service  by  publication 232 

Unknown  puty. 

defendant  unknown,  how  draigDated 216 

partition,  award  of  compensation  to  equatiie 1073 

collection  of  costs  ag^nst 1036 

investment  of  share  of  proceeds 1064 

presumption  of  death  of  unknown  beir  after  twenty-five  yean 1065 

protection  of  rights  in 1055 

ITnoccupivd  Und. 

ejectment,  parties 906 

ownership,  presumption  from  unbroken  chain  of  title  for  thirty  years 335 

ITniipatlon.    See  Franchises;  Quo  Warranto. 

Utlott  d^  court. 

removal  of  action  t«  county  court 35-a 

subpoenas,  service  within  state 6-a 

V 

V«rianc«.    See  also  Trial, 

amendment  of  pleading  to  conform  to  proof (Rules  Civ.  Pr.,  106) 

where  immaterial 434 

failure  of  proof  distinguished 434 

finding  directed  where  variance  immaterial 434 

material,  defined 434 

summons  and  complaint,  effect  on  judgment  after  verdict,  rqxirt  or  decisioD  of  variance 

betwecai 109 


INDEX  TO  CIVIL  PRACTICE  ACT— REreMUCM  abe  to  Sucnoire 


JO.    See  Trial. 

Ilet.    See  atiu  Trial. 

tbatament  on  death  ot  party  after  verdict  in  penonal  injury  aetioiia 89 

uBCBBmeDt  of  daiDBaea  in  actions  for  money 460 

wb<re  oourt  directa  judcment  for  i^aintiff  on  pleading 460 

iunac^"'  neoeoffity  for  atating  (ingle  damages  vheK  Inoratwed  damaget  aie  given  by  (t«(ut«.  4S5 

leath  of  parties  before,  validity  of 478 

party  after,  right  to  enter  judgment 478 

befote,  right  to  enter  judgment 478 

in  peraoital  injury  action  aa  abating  action 4S1 

iefault  in  appearing  at  trial,  right  of  adverse  party  to 433 

lefinitioD 458 

jelireiy  in  absence  of  plaintiff 46E 

jjreetion  of  verdict,  when  may  be  directed 457-a 

direction  of  verdict,  asseatroeut  of  damage*  or  maldiig  special  finding*  pending  decision  on 

motion  for 469 

ejectment,  expiration  ot  plaintUTs  right  or  title  before  trial 1007 

for  non-payment  of  rent,  statement  of  amount  in  arrear 1000 

noeption  to  direction  of  judgment  after  •etling  aside  verdict  rendered  subject  to  opimon  of 

court 461 

teneral  or  special  verdict  as  discretionary  with  jury  in  certain  actions 459 

verdict  defined 468 

entiy  of  judgment  upon 496 

in<;reased  damages,  necessity  for  stating  single  damages 436 

interest  aa  part  of  judgment 480 

iudgment,  direction  of  entry  after  setting  aside  verdict  rendered  subject  to  opinion  of  court.  461 

entry  upon  general  verdict 496 

on  appeal  from  judKment  entered  □□  general  verdict  after  special  verdict 685 

motion  for  judgment  on  verdict  subject  to  opinion  of  court,  where  heard 495 

aew  trial,  verdict  for  excessive  or  insufficient  damages,  motion  (ot 549 

ipinioD  of  court,  when  judge  may  direct  jury  to  render  verdict  subject  to 461 

who  may  move  for  judgment  upon  verdict  subject  to 495 

{Mteonal  injury  action,  abatement  on  death  of  party  after  verdict 89 

reversal  on  question  ol  law  where  party  dies  after  verdict,  report  or  decision  rendered . .  SO 

plaintifT.  necessity  for  presence  when  verdict  delivered 462 

replevin,  awarding  distinct  chattels  to  different  parties 1123 

cases  in  which  verdict  shall  Gi  damages  instead  ot  value 1121 

state  value  of  property  not  held  by  successful  party 1120 

statement  of  damages 1 120 

setting  aside,  motion  for  on  judge's  minutes 549 

verdict  rendered  subject  to  opinion  of  court 461 

special  finding  inconsistent  with  general  verdict  as  controlling 459 

on  certain  questions  of  fact  to  accompany  general  verdict 450 

special  verdict  defined 45S 

filing  and  entering 469 

necessity  that  it  be  in  writing 459 

power  of  court  to  direct  findings  on  any  or  all  issues 450 

who  may  move  for  judgment  on 495 
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,    See  also  particular  titles. 
affidavit,  form (Rules  Civ.  Pr.,  100) 

where  made  by  pereoo  other  than  party (Rules  Civ.  Pr.,  100) 

agent,  when  may  make  verification (Rules  Civ.  Pr.,  99) 

answer  in  divorce  action,  when  need  not  be  verified 1148 

to  complaint  charging  fraud  affecting  right  or  property  of  another 250 

fraudulent  transfer  of  property 250 

attorney,  when  may  make  verification (Rules  Civ.  Pr..  99) 

trill  of  particulara (Rules  Civ.  Pr.,  116) 

lulls  and  notes,  action  against  domestic  or  foreign  corporation,  verification  of  answer 252 

by  whom  made (Rules  Civ.  Pr.,  99) 

complaint  in  action  to  charge  joint  debtor  not  personally  served 1186 

corporation,  foreign  or  domestic,  answer  in  action  against  on  negotiable  instrument 252 

countendaim.  applicability  ol  statutes  or  rules  to 249 

form  ot>verification  where  complaint  not  verified 240 

when  required  where  complaint  not  verified 249 

defective,  remedy  for 263 

ri^t  to  treat  as  nullity  after  notice 253 

divoroe,  when  answer  need  not  be  verified 1148 

domestic  corpOTstion (Rules  Civ.  Pr.,  99) 

f ORJgn  corporatiaD (Rulea  Civ.  Pr.,  99) 

habeas  corpus  to  inquire  into  detention,  return 1245 


i 


INDEX  TO  CIVIL  PRACTICE  ACT— ReraBiNCM  awe  to  Skcviomb 

Veriflcfttlan^-CQiitiinivcL 

how  made (RuIm  CW.  Pi.,  90) 

inftuit,  Eeneral  anawer  by  Kuufii&ii  ad  litem,  when  required 

judgment  by  confeeaioii.  itatement  by  defendant 

officer,  in  actiona  by  or  asftuut  in  behaU  of  people (Rule*  Civ.  Pt.,  SQ) 

omJasioD  where  party  privilegGd  from  testifying  as  to  alleglitiOD  io  pleading 

people  of  state  party (Ruin  Civ,  Pr.,  M) 

petition  for  appoiatmeat  of  iacompetent  peiaon (Rnlei  Civ.  Pr.,  3S7) 

to  periMtuate  teetimony  in  real  property  (totiOD (Roles  Civ.  Pr.,  138) 

pleadincs,  whoi  may  be  omitted 

required 248 

prohibitioD,  return  by  party  to  petition  ftnd  order 

Btate,  in  action  by  or  B«aiiiBt (Rnla  Civ.  Pr.,  99) 

two'  or  more  partiea  united  in  interest  and  pleading  togetinr,  by  whom  made 

(Rules  Civ.  Pr.,  99) 

I.  In  seneml. 

records  or  transcript  of  conveyance  or  tnortcoKe  «■  evidence 

II.  Attadiment. 

appointment  of  appraiserB 

appraisal,  method  and  prooeediatn  on 

of  domestic  veesd,  return  to  court  or  judge  and  ddiveiy  t«  AerilT 

foreign  vessel  attached 

connivance  to  prevent  attachment  of  goods  t^  placing  on  board  ship  tor  transportation 

beyond  slate 

discharge  of  attachment 

foreign  veasd  on  failure  of  plaintiff  to  ^ve  undertaking 

Koods  on  bosjd  ship  for  transportation  beyond  state 

proceedings  on  claim  to  domestic  vessel 

sale  of  attached  vessel,  domestio  or  foreign,  where  claim  not  made 

foreign  veasel  where  plaintiff  not  indemnified  or  undertaking  not  disiAarged 

subsequent  attachment  of  foreign  vessel 

teims  on  which  debtor  may  claim  foreign  vrasel  after  attachment  vacated,  aoouUed  or  dis- 

time  within  wliich  claim  must  be  made 

undertaUug  by  junior  to  prevent  release  of  foreign  vessel 

plaintiff  dfter  vahia'tion  of  foreign  vessds  to  protect  claimant 

V«z»tioiu  niit. 

erimiual  and  civil  liability  for  bringing (Civ.  R.  L.,  1 70) 

iUon  tor  suing  in  name  of  another (Civ.  R.  L.,  f  71) 


VUlaffW.    See  also  Municipal  Corpotations;  State. 

acts,  ordinanccB,  by-laws,  etc.,  proof 

arrest  in  action  to  recover  funds  wrongfully  obtained  oi 

attachment  in  action  to  recover  funds 

coalM  in  action  or  proceetUngs  by  people  for  benefit . . . . 

health,  board  of,  proof  of  acta,  ordinancee.  etc 

action  for  cutting  trees,  etc.,  on  lands  of 

treble  di 


Voluntvy  looount.    See  Aecounia  and  Accounting;  Surrogate's  Court  Act. 


judgmtQt  creditor's  aotion,  right  to  reach  wages  in 


Wainr.    See  also  particular  title*. 

oaths  of  referee  or  other  officers « 

stay  of  proceedings  arising  from  non-payment  of  motion  costs 

Wuit  <^  proMcutton. 

di«mi""'mi  of  complaint  for  neglect  to  proceed  against  any  defendant  severally  liable 

defendant 

dismissal  of  complaint  for  neglect  to  serve  summons  on  one  defendant  neccsssiy  tor  datwniins- 


INIffiX  TO  CIVIL  PRACTICE  ACT— RERBENcaq  au  to  Sections 


ftff ectins  real  ptoperty Wt 

foTvioklionof  OTderaaaiDHooauuttiiigwHtsduriiisndaiiiptkKipuMid 720 

diachaige  at  prisoner  upon  siviiiK  uadertaldni  whw«  OMOMittad  [or  violstjon  of  waiM  order 

durimg  radoDption  period 738 

IiioompateiitpcsaompKMiTfttion  of  property  fram 1SS7 

injunetioii.dAiiMgMOiivtcatiaguiejactnieiitordoweraaiaoludiiig IM 

iiwlmiiiiiiii  iiiiliii  HB  Bffiii  liii|[  ililit  til  Iwiiiiiiiiij  "i  iiwiimiMt  TOiinft^iim 981 

i«ne  of  fact  in  action  foi,  when  trwUe  by  juiy  of  rixht 4SB 

redemption  period,  acta  of  poaeeaaorofpioperty  that  do  not  eoiutiluU  waste 719 

order  refltraimojE  wast«  durins 720 

Tvetnuuins  defendant  pendins  action  affecting  real  property 081 

ncurity,  neeeenty  for  on  gnntlng  order  l«etr»ining  detnwlant  from  oommittini  waste  pending 

action  affaetiog  real  property 081 

trial,  plaoeof IBS 

againtt  ootenant (R«al  Pnv-  L.,  1  S26) 

whom  action  lies (Beat  Fnp.  L.,  |S20) 

fotf eiture  of  life  estat«  or  unexiured  term,  when (Real  Prop.  L..  |  624} 

grantee  of  realty  aold  undcs  elocution,  action  \^ (Real  Prop.  L.,  162S) 

heir,  devlaee  or  grantor  of  nvtnion,  li^t  to  maintaJB (Real  Piop.  L.,  |  S2I) 

judgment  tor  treble  daroagee (SaalFi^  L.,  1624) 

partition,  deduction  of  damages  from  defendant's  share (Real  Prop.  L.,  |  627) 

inteilocnitoiy  judgmest  for (Rsal  Prop.  L.,  |626) 

neoeosary  pattJee  to  be  brought  ia (R«al  Prop.  L.,  |S2«) 

reference,  etc.,  to  ascertain  rights  in  intenst (Real  Prop.  L.,  |  626) 

view  by  oourt  or  jury ' (Real  Pi^>.  L..  1628) 

ward,  ri^t  to  maintain  action  agaiost  gnardian (BmI  Pnv-  L.,  1 622) 

m  out  of  proceeds 1087 

ttlMT.    See  also  Evidenoe. 

certifled  ooiv  of  record  of  weather  bureau,  admis«ibility  and  effect  as  evidenoe 375 

meteoToloi^oal  and  astronomical  observatory  of  city  of  New  York,  sdmiMibility  and  effect  of 

reoorda  of  as  eridenoe 376 

record  of  state  or  federal  weather  bureau,  admissibility  in  evidenoe 375 

■ignal  serrioe  of  United  States,  records  of,  admissibility  and  effect  a*  evidence 376 

Low.    Bee  also  Dower. 

homestead  exemption,  ooDtinuaQce  for  benefit  of 674 

acknowledged  or  proved  and  certified  will,  admissibility  in  evidence 386 

action  to  establish  accrual  of  cause  within  statute  of  limitations 48 

limitation  of  action 48 

additional  allowance  to  plaintiff  inaction  to  procure  adjudication 1612 

computation 1S32 

limitation  on  amount 1614 

construction,  prbterenoe  in  action  (or I3S 

infant  or  incompetent,  right  to  aellre^  property  contrary  to  provisions  of  will 1400 

preferenoe  in  action  to  determine  validity  of  probate 138 

action  by  child  aft^r  will  or  by  witness  to  will  to  determine  validity  of  will  of  real  property. 

(Dec.  Est.  L.,  1 205) 

to  detennine  validity,  coostruction  or  effect  of  devise (Dec.  Est.  L.,  i  205) 

to  ««tablish  lort  wiU (Deo.  E»t.  L.,  |  200) 

ll.    See  slso  Surrogate's  Court  Act 

oonatructioii  of  wHI  established  by  judgment (Dec.  EUt.  L.,  {  201) 

evidence  required  to  establish  lost  or  destroyed  will (Dec.  Est.  L.,  {  204) 

iudgnMnt,  contents (Dec  Est.  L.,  (203) 

that  wiU  be  established (Deo.  Est.  L.,  )  201) 

to  direct  traimmisidon  of  copy  to  surrogate  and  issuance  of  lettera  ■ .  ..(Dec.  Est.  L.,  |202) 

provisions  applied  to  will  mode  before  enactment (Deo.  Est.  L.,  1  200) 

surrogate  to  record  wiU  and  issue  letters (Deo.  Est.  L.,  |  203) 

when  action  may  be  brought (Dec.  Est.  L.,  1 200) 


I.  Att- 

account,  production  of  books  on  subpoena  or  order 

'arliitraton,  compelliag  attendance  before 

books  of  account,  production  on  subpoena  duces  tecum  oj 
claim  of  title  by  third  pcnon,  trial  by  sheriff  jury 


INDEX  TO  CIVIL  PRACTICE  ACT— References  are  to  Sectionb 
WltDAitas — Continued.  • 

II.  Attendance — Continued. 

depositions,  compelling  attendance  of  witnesses 299 

place  where  non-resident  witness  may  be  compelled  to  attend 300 

resident  witness  may  be  compelled  to  attend 300 

prisoner  confined  for  felony,  compelling  attendance  to  take  deposition 299 

order  to  bring  up  in  action  or  special  proceeding 415 

referee,  power  to  compel  attendance  by  attachment 469 

III.  Bringing  up  prisoner  to  testify. 

board  or  officer  in  special  proceedings,  who  may  make  order 416 

court  of  record,  who  may  make  order 415 

death,  prisoner  sentenced  to > 418 

disobedience  of  order  to  produce  prisoner,  penalty  for 420 

felony,  prisoner  confined  for 418 

who  may  make  order  to  bring  up 418 

justice  of  the  peace,  prisoners  that  may  be  brought  up  to  testtfy  before 417 

who  may  make  order  to  bring  up  prisoner  to  testify  before 417 

penalty  for  disobedience  of  order  to  produce 420 

prisoners  that  may  be  brought  up  to  testify 415 

remanding  prisoner  after  testifying 419 

IV.  Delinquent  witnesses. 

contempt,  failure  to  obey  subpoena  or  order  issued  in  proceedings  to  take 299 

proceedings  to  try  claim  of  title,  warrant  to  apprehend  by  whom  issued 103 

reference,  power  of  referee  to  punish  for  contempt 469* 

sheri£F,  power  to  punish  for  contempt  on  trial  of  claim  of  title  by  third  person 103 

V.  Oath.   See  also  Oaths  and  Affirmation. 

by  whom  administered  and  trial  before  sheriSTs  jury 103 

on  trial  of  title  by  third  person 103 

examination  before  administering  to  determine  f onn  of  oath  witness  deems  obligatory ....  365 

of  witness  before  swearing  to  determine  capacity  to  take  oath 365 

ix>wer  of  courts  of  record  to  administer 68 

VI.  Competency. 

criminal  conversation,  wife  of  plaintiff  in  action  for 349 

divorce,  spouse  in  action  for 349 

husband  of  party  to  action 346 

interested  witnesses 346 

parties  to  action 346 

spouse  in  action  for  divorce 349 

testimony  by  party  or  person  interested  to  personal  transaction  or  communication  with 

deceased  person  or  lunatic 347 

wife  of  party  to  action 34(V 

plaintiff  in  action  for  criminal  conversation 349 

VII.  Credibility. 

conviction  of  crime  as-affecting 350 

method  of  proving  conviction  for  crime 350 

right  to  cross-examine  as  to  conviction  for  crime 360 

Vin.  Confidential  or  privileged  conmiunications. 

attorneys  and  employees,  disclosure  of 353 

confessions  to  clergjrmen 351 

husband  and  wife,  right  to  compel  disclosure  by 349 

nurses,  disclosure  of  information  acquired  in  professional  capacity 352 

personal  injury  action,  right  of  hospital  physician  or  nurse  to  testify  as  to  information 

acquired 354 

physicians  and  nurses,  disclosure  of  information  that  crime  has  been  committed  on  child 

under  sixteen 352 

disclosure  of  information  acquired  in  professional  capacity 352 

IX.  Privileges. 

civil  liability,  right  to  refuse  to  answer  on  ground  that  answer  may  tend  to  establish 355 

crime,  right  to  refuse  to  answer  question  tending  to  incriminate 355 

incriminating  evidence,  right  to  refuse  to  give 355 

penalty  or  forfeiture,  right  to  refuse  to  answer  questions  tending  to  establish 355 

privilege  from  arrest,  discharge  from  arrest  in  violation  of 408 

judge  who  may  discharge  witness  illegally  arrested 408 

supplementary  proceedings  when  not  excused  from  answering 791 

unlawful  exercise  of  corporate  rights,  immunity  of  witness 1219 

refusal  to  answer  on  ground  of  incrimination 1219 

use  of  answer  of  witness  in  criminal  action 1219 

X.  Fees. 

attorney  testifying  for  client,  right  to  fees 1541 

deposition  to  be  used  without  state 1540 

generally 1539 

party  testifying  in  own  behalf  or  for  one  united  in  interest,  right  to  fees 1541 

sheriff  juiy,  pajonent  of  fees  for  attendance  before 104 

XI.  Examination. 

manner  of  examination  by  counsel (Rules  Civ.  Pr.,  161) 

746 
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Mil.    See  alBo'Farties;  Married  Women. 

3v3  anrmt,  privilege  Irom 


izemptlon  of  personal  property  from  execution 6M 

dander,  necessity  tor  kUe^ng  and  provinx  special  damages  for. (Rules  Civ.  Pr.,  97) 

Si.    Bee  also  Certiorari ;  Habeas  Corpus. 

tbolisbed.  certiorari  to  review  detennination  of  inferior  tribunal 112 

alternative  and  absolute  wriu  of  prohibitioD 1341 

alternative  and  peremptory  writs  in  mandamus 131S 

ipplication  of  dvil  practice  act  to  pepdiog  proceedinss  begun  by  state  writ 1670 

:haDge  of  time  or  place  of  holding  court  at  which  returnable,  effect 92 

'ailure  or  adjourmneut  of  court  at  which  returnable,  effect 92 

■suance  in  behalf  of  state 12B6 

private  penone,  neceesity  that  writ  ahow  iwuance  upon  nlktiou  of 1236 

nibscription  and  indorsement (RuUaCiv.  Pr.,  13) 

ngflll  dMth.    See  also  Contributory  Negligence;  Death. 


kand^  court. 

lecurity  tor  costs  by  plaintiff  becoming  non-resident  of  city  after  eommencemeat  of  action  ■ .   1622 

non-resident  of  city 1622 

HI 
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Surrc^te's  Gxirt  Act 


art.l  SURROGATE  AND  ACTING  SURROGATE  §1 


THE 

SUREOGATE'S  COURT  ACT 

OF  THE 

STATE  OF  NEW  YORK 

L.  1920,  CH.  928,  AS  AMENDED,  1921 

AN  ACT  in  relation  to  surrogates  and  ttie  practice  and  procedure  in  surrogates' 

courts 

Became  a  law  May  21, 1020.  with  the  approval  of  the  Governor.   Passed,  three-fifths  being  present. 

The  People  of  the  StcUe  of  New  York  represented  in  Senate  and  Assembly  do  enact  as  fol- 
lows: 

simEOGATrs  coimT  act 

ArUele   1.  The  surrogate  and  acting  surrogate.    (((1-20.) 

2.  Officers  ofthe  surrogate's  court.    (((21-33.) 

3.  The  surrogate's  court  and  its  ceneiul  jutisdiotion.   (((  34-47. ) 

4.  Proceedings,  how  begun;  plesdingi  and  process;  service  of  citation  and  other  process,  and  proof  thereof. 

(((  48-62.) 

5.  Appearance;  procedure;  trial;  orders  and  decrees.    (((63-87.) 
e .  General  provisions  relating  to  letters.    (((  88-104. ) 

7.  Bonds  and  undertakings;  sureties.    (((106-117.) 

8.  Grant  of  admimstration:  administrators.    (((118-136.) 

9.  Produetion,  probate  and  construction  of  wub;  executors;  ancillary  letters;  testamentary  trustees.    (((  137- 

171.) 

10.  Guaidians.    ((( 172-194.) 

1 1.  Appointment  of  appraisers ;  inventory :  discovery  of  property.    (((  106-206. ) 

12.  Cuums;  payment  of  debts,  legacies  ana  expenses;  sales  of  rMl  estate  under  power  contained  in  will;  deposit  of 

money  and  securities.    (((  2(^7-231.) 

13.  Disposition  of  real  property  and  the  income  thereof.    (((  232-250.) 

14.  Accounting;  judicial  settlement  and  decree.    (((251-274.) 

15.  Costs  and  fees;  oommtssions  and  compensation  of  executors,  administrators,  guardians  and  trustees. 

(((  275-287.) 

16.  Appeals.    (((  288-310.) 

17.  Probate  of  hebship.    (((311-313.) 

18.  Definitions;  application  of  other  laws.    (1(314-317.) 

19.  Laws  repealed;  when  to  take  effect.    (((  318, 310.) 

ARTICLE  1 
The  surrogate  and  acting  surrogate 

Section   1.  Short  title. 

2.  Surrogate  and  acting  surrogate;  their  official  designations. 

3.  Seal  oi  the  surrogate  and  surrogate's  court. 

4.  Surrogate,  when  not  to  be  counsel. 

5.  Surrogate  liable  for  clerk's  acts. 

6.  Surrogate,  whta  disqualified. 

7.  Disqualification;  when  objection  must  be  taken. 

8.  Vacancy  or  disability ;  who  to  act  as  surrogate. 

9.  If  suRogate  disqualified  who  to  act. 

10.  In  New  York  county. 

11.  Proof  of  authority. 

12.  When  and  how  made. 

13.  How  authority  si4>erBeded. 

14.  Temporary  surrogate;  when  board  of  sujMrvisors  may  appoint. 

15.  Compensation  of  acting  surrogate. 

16.  Books  to  be  kept  by  surrogate. 

17.  Books  to  be  indexed;  notation  on  margin  as  to  certain  decrees. 

18.  Paupers  and  books  to  be  preserved  and  Donds  filed. 

19.  What  papers  to  be  transmitted  to  secretary  of  state  or  state  comptroller. 

20.  Incidental  powers  of  the  surrogate. 

Section  1.  Short  title. 

This  act  shall  be  known  as  the  ''sunogate's  court  act."    (Am.  by  L.  1921,  eh.  438, 
in  effect  Oct.  1,  1921.) 

DertvaMon. — ^New. 


H2-7  SURROGATE'S  COURT  ACT  art 

i  2.  Surrogate  and  acting  surrogate;  their  official  designatioiis. 

Where  the  county  judge  is  also  surrogate,  he  may  be  designated,  in  any  paper  or  pi 
ceeding  relating  to  the  office  of  Biurc^te,  as  the  surrogate  of  the  county,  without  ai 
addition  referring  to  his  office  as  county  judge.  A  local  officer  elected,  as  prescribed 
the  constitution,  to  discharge  the  duties  of  surrogate,  or  of  county  ju^e  and  surrogat 
is  dedgnated  in  this  act,  and,  when  acting  as  surrogate,  may  be  designated  as  the  "speci 
surrogate"  of  his  county.  Where  an  officer,  other  than  the  surrogate,  or  special  surrogat 
acta  as  surrogate  in  a  case  preacfibed  by  Iftw,  he  nuist  be  designated  by  his  official  til 
with  the  addition  of  tbe  words  "and  acting  surrogate." 

Dtrttatia*.— Coda  dv.  pioc.,  1 24TS.  without  efaun;  Note  at  rwl*«i»  at  UU.— No  cshanis  in  thia  iHti 

u  ravued  by  L.  1014,  oh.  j«3  from  loimu  (2483;  onsi-       eionil  to  iiusrt  "mwul  hutocbU  "  u  b^is  u  officer  « 
Dally  rffrlMd  from  L.  1853,  cb.  64S.  nescf  not  uU  to  bu  official  denature  "and  aotinB  m 

S  3.  Seal  of  the  surrogate  and  surrogate's  court. 

The  seal  of  the  surrogate  of  each  county  shall  continue  to  be  the  seal  of  the  surrogate 
court  ol  that  county,  and  must  be  used  as  such  by  an  officer  who  dischargee  the  dutj 
of  the  surrogates.  A  deecriptjon  of  each  of  such  seals  must  be  deposited  and  record 
in  the  office  of  the  secretary  of  state,  unless  H  has  already  been  done;  and  must  rema 
of  record. 

1  from  R.  S..  pt. 

§  4.  Surrogate,  when  not  to  be  counsel. 

A  surrogate  shall  not  be  counsel,  solicitor  or  attorney  in  a  civil  action  or  special  pi 
ceeding  for  or  against  any  executor,  administrator,  temporary  administrator,  testamenta 
trustee,  guardian  or  infant,  over  whom,  or  whose  estate  or  accounts,  he  could  have  ai 
jurisdiction  by  law. 

DertTkUan. — Coda  civ.  proc,,  1  21T4.  witbout  olianie;  VI.  of  the  oonstitutioB.  the  tut  natvioe  (of  tba  tort 

ta  rerised  by  L.  1614.  sh.  44S  Irom  former  J  ZISG,  as  section)  is  no  lonRB  Deaenary. 

am.  br  L,  18»3,  oh.  esa:  origiiially  revised  from  R.  S..  pt.  8,  Ms^Wilieattlon  br  Mttas  ai  attoraer.— Merrill 

eh.  2.  tit.  1.  1 13.  Psisons.  223  N.  Y.  M7:  Dk&ik  v.  Piene,  15  Hue  & 

Notvof  nttocn  Of  UUv— Monroe  county  hu  a  popu-  Wunnd  v.  Dejooce.  B  Abb.  N.  C.  260. 

lation  of  more  than  120.000,  and  therefore  under  (  20.  art.  CompeMsaBan  M  tstmd  U  bo  rataracil. — Mat 
ot  Menltl,  ISl  App.  Div.  7S3,  IBS  N.  Y.  Bupp.  S84. 


§  5.  Surrogate  liable  for  clerk's  acts. 

A  surrogate  hereafter  elected  or  appointed,  and  the  sureties  on  his  official  bond,  a 
liable  for  any  act  of  the  clerk  or  deputy  clerk  of  the  surrogate's  court  in  the  dischar 
of  his  official  duties,  during  the  surrogate's  term  of  office,  as  if  the  act  were  perform' 
by  the  surrogate.  The  surrogate  may  take  security  from  the  clerk  or  deputy  clerk, 
either  of  them,  tc  indemnify  him  against  the  liabihty  created  by  this  section. 


as  revised  by  L.  1914.  o 

§  6.  Surrogate,  when  disqualified. 

In  addition  to  bis  general  disqualifications  as  a  judicial  officer,  a  surrogate  is  dj 
qualified  from  actii^  upon  an  application  for  probate  of  a  witi,  where  he  is  a  subscribu 
witness,  or  is  necessarily  examined  or  to  be  examined  as  a  witness. 

A  surrogate  is  also  disqualified  in  any  matter  in  his  court  where  he  files  a  certifica 
that  his  relations  to  the  parties  or  the  subject  matter  are  such  that  it  is  improper  for  hi 
to  Mt. 

Dtrlmtlan.— Code  dv.  proc.,  i  2470.  without  change:  The  new  maitei  ie  added  becanae  the  celalion  of  I 

as  iwised  by  L.  1914,  cb.  413  from  former  {2490:  onoi-  nirrosBle  to  penona  dolnc  buainne  in  his  court.  »d  to  1 

nally  revised  from  R.  S..  pt,  2,  ch.  0,  lit.  2,  1 48;  L.  1S47.  subject  matter,  especially,  wbne  he  Is  allowed  to  praoti 

ch.  470.  f  32.  in  pan;  L.  1»1.  ch.  SSO,  (  8.  in  part.  is  often  such  that  lie  DUcht  not  to  be  obEoed  to  act. 

KOle  of  nrfacn  af  1H4.— In  the  third  line  after  Snmifata  net  dliaiMlWcd. — Matter  of  Cartw,  1 

"will"  insert  part  of  old  subd.  2.  maldni  a  continuoui  A_pii.  Div.  350,  1S4N.  Y.  8upp.40:  Mattaof  Hanoodc. 

senlenca.    BepealtheRnuiuderortheBectioD,  utbeume  N.  Y.  284;  Peopk  v.  Welant,  30  Bun  475;  Hopkiu 

is  covered  bf  the  judidary  law.  Lane.  3  N.  Y.  Supp.  601,  0  Dem,  13. 

§  7.  Disqualification;  when  objection  must  be  taken. 

An  objection  to  the  power  of  a  surrogate  to  act,  based  upon  a  disqualification,  is  wuv< 
by  an  adult  party  to  a  spechtl  proceeding  unless  it  is  taJcen  at  or  before  the  joinder  ■ 
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•  .0 


issue  by  that  party,  or,  where  an  issue  is  not  framed,  at  or  before  the  submission  m  the 

matter  or  question  to  the  surrogate.  .  i' 

•  i  .-I 

ItarlTftttoii.— Code  dv.  proc.,  (  2477,  without  cbaDjEe;  Note  of  inflMn  of  I014.^-Ch«n8e  puto  all  cUiMBft* 

M  revised  by  L.  1914.  ch.  448  from  former  (  2407;  onfl-  cations  that  oan  be  waived  on  the  tame  footing,  lqa;ms  aq 

naUy  revised  from  R.  8.,  pt.  8,  oh.  3»  tit.  1,  §  14,  as  added  noeleaB  eaeeptioiia  to  be  bunted  out. 

^L.  1844.  ch.  300,  1 6.  i            r 
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§  8.  Vacancy  or  disability;  who  to  act  as  surrogate. 

Where  in  any  county,  except  New  Yoric,  the  office  of  surrogate  is  vacant;  or  the  sunt^ 
gate  is  disabled  by  reason  of  sickness,  absence  or  hmacy,  or  is  disqualified  in  a  particulftt 
matter,  and  special  provision  is  not  made  by  law  for  the  discharge  of  the  duties  ef  kis 
office  in  that  contingency;  the  duties  of  his  office  must  be  discharged,  until  the  vacancy 
is  filled  or  the  disability  ceases,  as  follows: 

1.  By  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like  manner  disabled,  or  is  precluded  or 
disqualified,  by  the  special  county  judge.  .  /|| 

3.  If  there  is  no  special  county  judge,  or  he  is  in  like  manner  disabled,  or  is  precluded  j, 
or  disqualified,  by  the  county  judge.  J 

4.  If  there  is  no  county  judge,  or  he  is  in  like  manner  disabled,  or  is  precluded  or  dis- 
qualified, by  the  district  attorney. 

But  before  an  officer  is  entitled  to  act  as  prescribed  in  this  section,  proof  of  his  au- 
thority to  act  as  prescribed  in  section  eleven  of  this  act  must  be  made.  In  any  proceed- 
ing in  the  surrogate's  court  of  the  county  of  Kings,  before  either  of  the  officers  authorized 
in  this  section  to  discharge  the  duties  of  the  office  of  surrogate  of  such  coimty  for  the 
time  being,  if  an  issue  is  joined  or  a  contest  arises  either  on  the  facts  or  the  law,  such 
officer,  in  his  discretion,  may,  by  order,  transfer  such  cases  to  the  supreme  court  to  be 
heard  and  decided  at  a  special  term  thereof,  held  in  such  coimty,  which  order  shall  be 
recorded  ^in  the  surrogate's  office.  A  certified  copy  of  such  order,  together  with  the 
appropriate  certificate  or  certificates  of  the  authority  of  the  officer  to  act  as  surrogate, 
shall  be  sufficient  and  conclusive  evidence  of  the  jurisdiction  and  authority  of  the  su- 
preme court  in  such  matter  or  cause.  After  a  final  order  or  decree  is  made  in  the  matter 
or  cause  so  transferred  to  the  supreme  court,  the  court  shall  direct  the  papers  to  be  re- 
turned and  filed,  and  transcripts  of  all  orders  and  decrees  made  therein  to  be  recorded 
in  the  surrogate's  office  of  such  county;  and  when  so  filed  and  recorded,  they  shall  have 
tiie  same  effect  as  if  they  were  filed  and  recorded  in  a  case  pending  in  the  surrogate's 
court  of  such  county. 

Derivation.— Code  civ.  proc.,  1 2478,  without  change;  AppUcatton. — Matter  of  Tyler,  60  Hun  566,  15  N.  T. 

as  revieed  by  L.  1914,  eh.  443,  from  former  (  2484,  as  Supp.  386;  People  ex  rel.  Sholes  v.  Supervisors,  82  Hun 

am.  by  L.  1893,  oh.  686;  oiigbuUly  revised  from  R.  S.,  105,  31  N.  Y.  Supp.  63. 

pt.  2.  ch.  6.  tit.  2,  ((  49-54;  L.  1847,  eb.  470,  (  32;  L.  1871,  AppolBtmeot    of   proTlsloiial    BlUTOcate.— Frye'a 

eh.  859,  1 8.  Estate.  20  N.  Y.  Supp.  688. 

§  9.  If  surrogate  disqualified  who  to  act. 

Where  the  surrogate  of  any  county,  except  New  York,  is  precluded  or  disqualified  from 
acting  with  respect  to  any  particular  matter,  his  powers  with  respect  to  that  matter, 
or  if  he  be  temporarily  absent,  his  powers  with  respect  to  all  matters,  shall  be  discharged 
by  the  several  oflBcers  designated  in  the  last  section,  in  the  order  therein  provided. 
If  there  is  no  such  officer  qualified  to  act  therein,  the  surrogate  may  file  in  his  office  a 
certificate,  stating  that  fact;  specif 3dng  the  reason  why  he  is  disqualified  or  precluded; 
and  designating  the  surrogate  of  any  county,  other  than  New  York,  to  act  in  his  place 
in  the  particular  matter  or  during  his  absence.  The  surrogate  so  designated  has,  w^ith 
respect  to  that  matter,  or  generally  when  the  designation  is  made  on  account  of  absence 
of  the  surrogate,  all  the  powers  of  the  surrogate  making  the  designation,  and  may  exer- 
cise the  same  in  either  county. 

Dnll»<l0«. — Code  dv.  proc,  I  2479.  without  change;  abeent,  to  make  a  certificate  of  the  fact,  and  thus  obviate 

as  revised  tnr  L.  1914,  ch.  443  from  former  (  2485,  as  application  to  the  supreme  court. 

am.  by  L.  1896,  oh.  686;  originally  revised  from  L.  1877,  Constltadoiialltjr. — People  ex  rel.  Oakley  v.  Petty,  32 

ch.  285;  L.  1879.  ch.  3U.  Hun  443. 

Note  Of  reflsen  or  1914.— The  changes  in  this  section  IMsqualUlcadoil. — Matter  of  Hancock,  91  N.  Y.  284; 

with  others  following  are  intended  to  enable  the  surrogate  Pec^le  v.  Weiant,  30  Hun  475. 
where  he  is  disqualified  in  a  particular  matter  or  is  to  be 
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§  10.  In  New  York  county. 

In  the  county  of  New  York  the  supreme  court,  at  a  special  term  thereof,  on  the 
presentation  of  proof  of  its  authority,  as  prescribed  in  the  next  section,  must  exercise 
all  the  powers  and  jurisdiction  of  the  surrogate's  court,  as  follows: 

1.  Where  the  surrogate  is  precluded  or  disqualified  from  acting  with  respect  to  a 
particular  matter,  it  must  exercise  all  the  powers  and  jurisdiction  of  that  court  with 
respect  to  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or  the  surrogate  is  disabled 
by  reason  of  sickness,  absence  or  lunacy,  it  must  exercise  all  the  powers  and  jurisdiction 
of  that  court,  until  the  vacancy  is  filled  or  the  disability  ceases,  as  the  case  may  be. 

9 

DerlTfttlOll. — Code  dv.  pioc.,  1 2480,  without  change;  as  revised  by  L.  1914,  oh.  443  from  former  |  3486,  as  am. 
by  L.  1881,  ch.  535;  L.  1893,  ch.  686,  and  L.  1896,  ch.  946. 

§  11.  Proof  of  authority. 

The  authority  of  another  officer,  or,  in  the  county  of  New  York,  of  the  supreme  court, 
to  act  as  prescribed  in  the  last  three  sections,  must  be  proved  in  one  of  the  following 
modes: 

1.  Where  the  surrogate  is  disqualified  or  precluded  from  acting  in  a  particular  matter, 
that  fact  may  be  proved  by  the  surrogate's  certificate  thereof.  Where  the  surrogate  is 
temporarily  absent,  that  fact  may  be  proved  by  the  certificate  of  the  surrogate,  or  of 
the  clerk  of  the  surrogate's  court,  or  of  the  county  clerk. 

2.  The  fact  that  the  surrogate  is  disabled  by  reason  of  sickness,  or  lunacy,  or  that 
the  office  is  vacant,  and  also  the  authority  of  the  officer,  or  of  the  court,  as  the  case  may 
be,  to  act  in  his  place,  may  be  proved  and  are  deemed  conclusively  established  by  an 

order  of  a  justice  of  the  supreme  court  of  the  judicial  district  embracing  the  county. 

« 

DcrlTStloii. — Code  civ.  proc.,  ft  2481,  without  ohanse;  neoessar^  and  only  requisite.     If  the  surrogate  refuses 

as  revised  by  L.  1914,  ch.  443  from  former  1 2487,  as  to  make  it,  an  appeal  lies.   Where  the  surrogate  is  disabled 

am.  by  L.  1895,  ch.  946;  oricinaUy  revised  from  R.  S..  or  the  offiee  is  vacant  let  the  supreme  court  pve  direction, 
pt.  2,  ch.  6.  tit.  2.  II 49-54;  L.  1847.  ch.  470, 1 32;  L.  1871.         Certlfleate    of    dIsqiuUlllcmtlon.— People    ex    rel. 

oh.  859,  1 8.  Oakley  v.  Petty.  32  Him  443;  Matter  of  Tyler? 60  Hun  566. 

Note  of  Kflscn  of  IfU.— The  certificate  shall  be  the  15  N.  Y.  Supp.  306. 


§  12.  When  and  how  made. 

An  order  may  be  made  as  prescribed  in  subdivision  two  of  the  last  section  upon  or 
without  notice,  as  a  justice  of  the  supreme  court  of  the  judicial  district  embracing  the 
coimty  thinks  proper.  It  must  recite  the  cause  of  the  making  thereof,  and  must  designate 
the  officer  or  court  empowered  to  discharge  the  duties  of  the  office  of  surrogate.  It  may, 
in  the  discretion  of  the  justice,  require  an  officer  to  give  security  for  the  due  discharge 
of  the  duties  therein.  Where  the  office  of  surrogate  is  vacant,  or  the  surrogate  is  dis- 
abled by  reason  of  lunacy,  the  attorney-general,  if  directed  by  the  governor  must,  or 
the  district  attorney  upon  his  own  motion  may,  apply  for  the  order,  and  a  justice  of  the 
supreme  court  of  the  judicial  district  embracing  the  county  must  grant  it  upon  his 
application.  A  justice  of  the  supreme  court  of  the  judicial  district  embracing  the  county 
may  also  grant  the  order  upon  the  application  of  a  party  or  a  person  about  to  beccxne  a 
party  to  any  special  proceeding  in  the  surrogate's  court.  Where  the  surrogate  is  sick, 
the  granting  of  an  order  rests  in  the  discretion  of  the  justice,  and  its  effect  may  be 
qualified  as  the  justice  thinks  proper. 

Derivation. — Code  civ.  proc.,  1 2482,  without  chan^ge;         Note  of  reflsen  of  ltl4. — ^By  iirn|i»nHini  the  prior 
as  reviaed  by  L.  1914,  ch.  443  from  former  |  2488;  oric^-      section  making  the  certificate  sufficient,  this  sectioo  now 


nally  revised  from  R.  8.,  pt.  2,  ch.  6,  Ut.  2,  ||  49-54;      applies  only  in  cases  (rf  vacancy,  siekneos  or  lunacy. 
L.  1847.  ch.  470, 1 32;  L.  1871,  ch.  859.  1 8. 

§  13.  How  authority  superseded. 

Where  an  order  is  made  by  a  justice  of  the  supreme  court  of  the  judicial  district  em- 
bracing the  county,  as  prescribed  in  the  last  two  sections,  or  an  appointment  is  made  as 
prescribed  in  section  fourteen  of  this  act  for  any  cause  except  a  vacancy  in  the  office  of 
surrogate,  it  may  be  revoked,  -without  prejudice  to  any  proceeding  theretofore  taken  by 
virtue  thereof,  by  a  justice  of  the  supreme  court  of  ^e  judicial  district  embracing  the 
surrogate's  county,  upon  proof  that  it  was  improvidently  made,  or  that  the  cause  of  mak- 
ing it  has  become  inoperative.  Such  an  order  or  appointment,  made  upon  the  ground 
that  the  surrogate's  office  is  vacant,  is  superseded  without  any  formal  revocation,  by  the 
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fiUing  of  the  vacancy.  After  the  order  of  appointment  is  revoked,  or  the  vacancy  is  filled, 
ae  the  case  may  be,  the  unfinished  business,  in  any  proceeding  taken  by  virtue  of  the 
order  or  appointment,  must  be  transferred  to,  and  may  be  completed  by,  the  surrogate 
in  the  same  manner  and  with  like  effect  as  where  a  new  surrogate  completes  the  un- 
finished business  of  his  predecessor. 

Derlratloii*— Code  dr.  proe..  I M83,  without  ehuife;  Moto  cf  reflscn  of  lfl4. — Raferenoe  to  "supervisora  " 

MB  reviaed  by  L.  1014.  ch.  443  from  former  1 3480;  origi-  omitted  here.    Bee  next  aectioa  and  note, 
nnlly  revised  from  R.  8.,  pt.  2,  ch.  6,  tit.  2.  ||  40^54; 
L.  1847,  oh.  470. 1 82;  L.  1871.  eh.  «W.  1 8. 

( 14.  Temponuy  sttrrogate;  when  board  of  supervisors  may  appoint 

In  any  county^  except  New  York,  if  the  surrogate  is  disabled  by  reason  of  sickness, 
and  there  is  no  special  surrogate,  or  special  county  judge  of  the  county,  the  board  of 
supervisors,  or  in  the  counties  embraced  within  the  city  of  New  York,  the  board  of 
aldermen,  may,  in  its  discretion,  appoint  a  suitable  person  to  act  as  surrogate  until  the 
surrogate's  disability  ceases,  or  until  a  special  surrogate  or  a  special  county  judge  is 
elected  or  appointed.  A  person  so  appointed  must,  before  entering  on  the  execution  of 
the  duties  of  his  office,  take  and  file  an  oath  of  office  and  give  an  official  bond  as  pre- 
scribed by  law  with  respect  to  a  person  elected  to  the  office  of  surrogate. 

Dartvattoii.--Code  civ.  proc.,  1 2484,  without  change;  Note  of  reflscn  of  1014.— Change  in  this  and  several 

as  revised  1^  L.  1014.  ch.  448  from  former  1 2402,  as  am.  other  places  to  meet  the  conditions  in  Greater  New  York, 
by  L.  1803,  ch.  086;  subetitute  for  R.  S.,  pt.  2,  ch.  6,  tit.  2, 
}54. 

§  16.  Compensation  of  acting  surrogate. 

An  officer,  or  a  person  appointed  by  the  board  of  supervisors,  or  board  of  aldermen, 
who  acts  as  surrogate  of  any  county  during  a  vacancy  in  the  office,  or  in  consequence  of 
disability,  as  prescribed  in  this  article  must  be  paid,  for  the  tune  during  which  he  so 
acts,  a  compensation  equal  pro  rata  to  the  salary  of  the  surrogate;  or,  in  a  county  where 
the  county  judge  is  also  surrogate,  to  the  salary  of  the  coimty  judge.  The  amount  of 
his  compensation  must  be  audited  and  paid  in  like  manner  as  the  salary  of  the  surrogate, 
or  of  the  county  judge,  as, the  case  may  be.  Where  an  officer  of  the  county  performs 
the  duties  of  the  surrogate  with  respect  to  a  particular  matter  wherein  the  surrogate 
is  disqualified  or  precluded  from  acting,  the  supervisors  of  the  county,  or  board  of  aldermen, 
must  allow  him  a  compensation  equal  pro  rata  to  the  salary  of  the  surrogate  to  be  audited 
and  collected  in  the  same  manner. 

DcrlfmttoD. — Code  civ.  proc.,  1 2485,  without  change;      duties  of  the  surrogate  should  have  the  same  compensa- 
as  revised  by  L.  1014,  ch.  443  from  former  |  2403;  ori^-      tion.   This  is  the  practice  now. 
na^  revised  from  L.  1871.  ch.  860, 1 8.  Application.— Matter  of  Tyler,  60  Hun  666,  15  N.  Y. 

Note  of  reflsen  of  If  14« — The  person  performing  the      Supp.  366;  People  ex  rel.  Sholes  v.  Supervisors,  82  Hun 

106,  81  N.  Y.  Supp.  63. 

§  16.  Books  to  bo  kept  by  surrogate. 

Each  surrogate  must  provide  and  keep  the  following  books: 

1.  A  record-book  of  wills,  in  which  must  be  recorded,  at  length,  every  will  required  by 
law  to  be  recorded  in  his  office  and  the  decree  admitting  it  to  probate. 

2.  A  record-book  of  letters  testamentary,  letters  of  administration  and  letters  of 
guardianship,  in  which  must  be  recorded  all  such  letters  issued  out  of  his  court. 

2-a.  A  record-book  of  testametary  trustees  in  which  must  be  recorded  the  names  of 
all  persons  named  in  any  will  or  pursuant  to  any  power  contained  in  any  will  or  appointed 
by  the  surrogate,  together  with  the  instrument  by  which  any  such  person  was  designated 
if  designated  pursuant  to  any  power  contained  in  any  will,  who  have  qualified  by  taking 
and  filing  with  the  surrogate  an  oath  of  office  and  such  bond  as  may  be  required  by  the 
surrogate,  or  by  filing  a  consent  to  accept  such  appointment  duly  executed  and  acknowl- 
edged, if  such  trustee  be  a  trust  company  or  other  trustee  exempted  by  law  from  taking 
an  oath  of  office.    (Subd.  added  by  L.  1921,  ch.  201,  in  effect  Oct.  1,  1921.) 

3.  A  record-book  in  which  must  be  recorded  every  decree  whereby  the  account  of  an 
executor,  administrator,  testamentary  trustee,  or  guardian  is  settled. 

4.  A  book  containing  a  minute  of  every  paper  filed,  or  other  proceeding  taken,  relating 
to  the  disposition  of  the  real  property  of  a  decedent,  and  a  record  of  every  order  or 
decree  made  thereupon;  with  a  memorandum  of  every  report  made,  and  other  proceed- 
ing taken,  founded  upon  a  decree  for  such  a  disposition. 
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5.  A  book  containing  a  minute  or  record  of  every  decree  or  order,  ^e  record  of  vi. 
IB  not  required  by  this  section  to  be  kept  elsewhere;  tc^ether  wiUi  a  memoranduDi 
each  execution  issued,  and  of  the  satisfaction  of  each  decree  recorded  th%r«n. 

6.  A  book  in  which  must  be  recorded,  upon  the  appQcation  of  any  person,  all  insi 
ments  acknowledged,  or  proved,  and  duly  certified,  settling  estates  or  accounts  or  asai 
ing,  mortgaging,  chai^ng  or  releasing  any  interest  in  any  estate  or  fund. 

7.  A  book  known  aa  the  court  and  trust  fund  register, 

S.  A  book  in  which  all  bonds  and  undertakings  filed  in  his  court  must  be  reooni 
The  expense  of  providing  the  books  required  by  law  to  be  kept  and  used  by  the  su: 

gate  is  a  county  charge,  and  such  books  must  be  open  at  kQ  reasonable  times  to 

inspectjon  of  any  person. 

e,   u    UQ.  by  subd.  6  KC  Iformer]  1 2502;  f  32,  penoul  propvty 

L  wd  by  L.  1SI4,  {2T4,  nsJ  propmy  Iiv.     Snbd.  TFisiii  fonnn  f  3 

d  1,  oiisuiiltr  n-  Subd.  S  Itam  county  lnw.  f  217. 

^  .  2,  dE.  e.  dt.  *,  The  uaeodmeDt  of  1021  mtde  to  confonn  to  oodc 

I  1.3.    |2«)2,iH  proc..  f24S6.nibd.  SkUBKldedbvL.  IBID.  ob.  302. 

u  ComcOon  of  iceofd  of  wtU.-— Hitler  of  Davii 

provirioni  re-  Mi«c.  *47.  Ifll  N.  Y.  Bupp.  113. 


§  17.  Books  to  be  indexed;  notatioii  on  margin  as  to  certain  decrees. 

To  each  of  the  books  kept  as  prescribed  in  the  last  section  must  be  attached  an  alp 
betical  index  referring  to  Uie  page  of  the  book  where  each  subject  may  be  found.  ' 
surrogate  may  keep  two  or  more  books  for  a  further  division  of  the  subjects  speci 
in  any  subdivision  of  the  last  section;  in  which  case  he  must  keep  a  separate  index 
each  set  of  books.  Each  decree  or  judgment  affecting  a  will,  its  probate  or  construct! 
or  revc^dng  or  otherwise  affecting  letters  testamentary,  letters  of  administration, 
letters  of  goaidiimship,  or  suspending  or  removing  a  testamentary  trustee  or  modifj 
or  otherwise  affecting  any  other  decree,  and  any  instrument  or  order  appointing 
dengnating  any  person  a  testamentary  trustee  pursuant  to  a  power  contained  in  any  i 
must  be  pltunly  noted  at  the  end  or  in  the  mai^n  of  the  record  of  the  will,  letters, 
oripnal  decree,  with  a  reference  to  the  book  and  page  where  the  subsequent  decrei 
recorded.    (Am.  by  L.  1921,  ch.  201,  ui  effect  Oct.  1,  1921.) 

IMrlratlitn^-CDde  civ.  proc.  I  21S7.  u  uo.  by  L.  1020.  Note  at  mlaai  of  UU.— RefennM  to  ceva 

ch,  302,  without  change;  u  revisod  by  L.  1911.  cb.  113      probata  is  thia  and  sevtnj  other  gsi-*!""-  •<-.iu—<  -. 
from  [ormei  {2409;  originally  revued  from  R.  8.,  pt.  2.      KnoBOt  haa  had  no  such  pover  in 

ch.fl,  tit.  2.  [57;  tit.  3,  Ifl0;pt.  3.  eh.  2,  Ut.  1,  1  7,  and      sent ■ ■"  -  — -■  -' -■' 

L.  1837.  ch.  460,  »  2  and  3.  T 

pioc..  1 2847,  u  am.  by  L.  102a  ch.  302. 

§  18.  Papers  and  books  to  be  iMeserred  and  bonds  filed. 

The  surrogate  must  carefully  file  and  presene  in  his  office  every  deposition,  affida 
petition,  report,  account,  voucher,  or  other  paper  relating  to  any  proceeding  in 
court  and  deliver  to  his  successor  all  the  papers  and  books  kept  by  him,  except  t 
vouchers  may  be  returned  to  the  accounting  party  after  two  years,  or  destroyed  ai 
five  years  from  the  date  of  the  decree  which  allowed  the  payments  represented 


Ihrlfatlon.— Code  dv.  proc.,  1  2188,  without  chuEc:  Note  of  retlten  1  Ull.— It  bu  bean  thi 


bluEn 


§  19.  What  papers  to  be  transmitted  to  secretary  of  state  or  state  comptrolle 

A  surrogate  who  admits  to  probate  the  will  of  a  person  who  was  not  a  resident  of 
state  at  the  time  of  his  death  or  grants  original  or  ancillary  letters  testamentary  U] 
such  a  will,  or  ori^n&I  or  ancillary  letters  of  administration  upon  the  estate  of  suci 
person,  must,  within  ten  days  thereafter,  transmit  to  the  secretary  of  state,  to  be  £ 
in  his  ofBce,  a  certified  copy  of  the  will  or  letters. 

The  surrogate  must,  within  ten  days  after  granting  letters  of  administration  t* 
county  treasurer,  transmit  to  the  state  comptroller  a  ceilified  copy  of  such  letters. 

DcrlraOoii.— Code  nv,  pn>o.,  1 2480.  without  cbuKc;  [sesT,  u  am.  by  L.  18*3.  sb.  080: 
a*  revised  by  L.  1SI4.  ch.  143  from  fonner  f|  2K».  2667;  R.  S..  pt.  2,  eh.  6.  tit.  6,  II  SS-eS. 
{  ZS03,  oriiinally  reviwd  from  R.  S..  pt.  2.  ch.  S,  tit.  2.  (  56. 


srt.  1 


SURROGATE  AND  ACTING  SURROGATE 


§  80.  Incidental  powers  of  the  surrogate. 

A  surrogate,  in  or  out  oi  court,  as  the  case  requires,  has  power: 

1.  To  issue  dtatioQB  and  other  process  authorized  by  law  to  parties,  in  any  vaaA 
within  the  jurisdiction  of  his  court;  and,  in  a  case  prescribed  by  law,  to  compel  the 
attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceeding  in  his  court;  and 
where  all  persons  who  are  necessary  parties  have  not  been  cited  or  notified,  and  citation 
or  notice  has  not  been  waived  by  appearance  or  otherwise,  it  is  his  duty,  before  proceed- 
ing further,  so  to  adjourn  the  same,  and  to  issue  a  supplemental  citation,  or  require  the 
I>etitioner  to  give  an  additional  notice,  as  may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena  requiring  the  attendance  of  a 
witness,  or  of  a  person,  residing  or  being  in  any  part  of  the  state,  for  examination  as  to 
any  matter  or  subject  about  which  it  is  necessary  or  proper  for  the  surrogate  to  inquire 
in  order  that  he  may  properly  perform  any  duty  imposed  upon  him  by  law;  or  a  sub- 
poena duces  tecum  requiring  such  attendance  and  the  production* of  a  book  or  paper 
material  to  an  inquiry  Ending  in  the  court. 

4.  To  enjoin  by  (xder,  an  exeootor,  administrator,  testam^itaiy  trustee  or  guardian, 
to  whom  a  citation  or  other  process  has  been  duly  issued  from  his  court,  from  acting  as 
fluch  until  the  further  order  of  the  court. 

5.  To  require,  by  order,  an  executor,  administrator,  testamentary  trustee,  or  guardian 
subject  to  the  jurisdiction  of  his  court,  to  perform  any  duty  imposed  upon  him  by  statute, 
or  by  the  surrogate's  court,  under  authority  of  a  statute. 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter  as  of  a  fcMmer  time,  a  decree  or 
order  of  his  court;  or  to  grant  a  new  trial  or  a  new  hearing  for  fraud,  newly  discovered 
evidence,  clerical  error,  or  other  sufficient  cause.  The  powers  conferred  by  this  subdivi- 
43ion  must  be  exercised  only  in  a  like  case,  and  in  the  same  manner,  as  a  court  of  record 
And  of  general  jurisdiction  exercises  the  same  powers. 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or  criminal,  in  any  case 
where  it  is  expressly  prescribed  by  law  that  a  court  of  record  may  punish  a  pef son  for  a 
similar  cont^npt,  and  in  like  manner. 

8.  Subject  to  the  provisions  of  law  relating  to  the  disqualification  of  a  judge  in  certain 
cases,  to  complete  any  unfinished  business  pending  before  his  predecessor  in  the  office, 
including  proofs,  accountings  and  examinations. 

*    9.  To  complete  and  certify  and  sign  in  his  own  name,  adding  to  his  signature  the  date 
of  so  doing,  all  records  or  papers  left  uncompleted  or  \msigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  his  court,  or  other  papers 
remaining  therein;  and  to  search,  or  certify  that  a  document  or  paper,  of  which  the 
custody  legally  belongs  to  him,  cannot  be  found. 

11.  With  respect  to  any  matter  not  expressly  provided  for  in  the  foregoing  subdivisions 
of  this  section,  to  proceed,  in  all  matters  subject  to  the  cognizance  of  his  court,  according* 
to  the  course  and  practice  of  a  court  having  by  the  common  law  jurisdiction  of  such 
matters,  except  as  otherwise  prescribed  by  statute;  and  to  exercise  such  incidental  powers 
AS  are  necessary  to  carry  into  effect  the  powers  expressly  conferred. 

12.  A  surrogate  has  power  to  administer  oaths,  to  take  affidavits  and  the  proof  and 
acknowledgment  of  deeds  and  all  other  instruments  in  writing,  and  certify  the  same  with 
the  same  force  and  effect  as  if  taken  and  certified  by  a  county  judge;  and  in  any  pro- 
ceeding of  which  he  has  jurisdiction,  he  may  administer  oaths,  take  affidavits,  testimony 
and  depositions,  and  certify  the  same  at  any  place  within  the  state  of  New  York,  with 
the  same  force  and  effect  as  if  taken  in  his  county. 


Dcrtfmtton. — Ck>de  dr.  proc.,  1 2490,  without  change; 
ezflcot  that  the  laat  part  <A  subd.  10  is  from  code  dr.  proc., 
1 961.  1 2490,  aa  raviaed  by  L.  1914,  ch.  448  from  former 
4l  S4S1,  2618,  2062.    1 2481,  as  am^  by  L.  1909,  ch.  65; 


-oriciiially  revited  from  R.  8.,  pt.  3,  ch.  2.  tit.  1.  Si  6,  11; 
li.  1837.  ch.  460. 1 9,  in  part,  and  1 61;  L.  1870,  ch.  74. 1 2; 
L.  1871.  eh.  424. 1 2;  L.  1874.  oh.  9.   Subd.  12  derived  from 


L.  1884.  oh.  309.  1 1.  aa  am.  by  L.  1900.  ch.  510.  1 1. 
1 2518,  originally  revised  from  R.  8..  pt.  2,  ch.  6,  tit.  2, 
•f  26.  1 2662,  aa  am.  by  L.  1893,  oh.  686;  L.  1909.  ch.  184; 
consolidated  from  former  ||  2660,  2661,  the  former  new 
when  originaUy  inserted  in  code  oiv.  proc.  and  the  latter 
orijnnaQy  revised  from  R.  8.,  pt.  2.  ch.  6,  Ut.  2.  |  26. 

Code  otv.  proc.  1 961,  added  by  L.  1898,  ch.  32,  and 
4km.  by  L.  1906,  oh.  509. 

Note  of  Wfteers  of  1914.— The  words  *'and  to  search. 


or  certify  that  a  document  or  paper,  of  which  the  custody 

a  ally  belongs  to  him,  cannot  be  found,"  in  subd.  10  are 
:en  from  code  civ.  proc.,  |961,  as  am.  by  L.  1909, 
ohs.  65,  240,  L.  1915,  ch.  207;  originally  revised  from 
L.  1847»  oh.  470,140. 

New  matter  in  last  subdivision  added  so  that  the  plan 
of  allowing  surrogates  to  take  d^>ositions  on  proof  of 
will  out  of  the  county  may  be  oamed  out.  New  matter 
in  subd.  3  inserted  so  that  authority  to  examine  persons 
repeated  in  many  sections  may  be  eliminated. 

Fowen  over  eieeiiton  and  adiiiliilBtniton«  trust- 
ees, etc.— McQuade  v.  Perot.  223  N.  Y.  75;  Matter  of 
Suliard.  114  mTbc.  288,  186  N.  Y.  Supp.  251;  Breslin  v. 
Smith,  3  Dem.  251;  Brennen  v.  Lane,  4  Dem.  322. 

Ltmltatloiu  of  aathorlty  ander  sabdtvisloiis  5  and 
11.— Matter  of  Woodward.  28  Misc.  602,  59  N.  Y.  Supp. 
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SURROGATE'S  COURT  ACT 


art.  t 


1080;  Matter  of  Van  Dermoor.  42  Hun  326;  Wolfe  v. 
Lynch,  2  Dem.  610;  Matter  of  Spaulding,  112  Misc.  317. 
183  N.  Y.  Supp.  144. 


Regan,  167  N.  Y.  338;  Matter  of  Robertson,  51  App.  Div. 
llT.  64  N.  Y.  Supp.  385,  affd.,  165  N.  Y.  675;  ^latter  of 
Pedc,  131  App.  Div.  81,  115  N.  Y.  Supp.  239;  Matter  of 
Malone.  160  App.  Div.  31,  134  N.  Y.  Supp.  496;  Costello 
V.  Coetello.  152  App.  Div.  280,  137  nT  Y.  Supp.  132; 
SpaUhoIs  V.  Sheldon.  158  App.  Div.  367.  371,  143  N.  Y. 
Supp.  417;  Matter  of  Waters  (1918),  183  App.  Div.  840; 
Matter  of  Assignment  of  WUtse  A  Fromer,  5  Miac.  105,  25 
N.  Y.  Supp.  733;  Matter  of  Clapp,  97  Misc.  576,  163  N.  Y. 
Supp.  456;  Matter  of  Graham.  98  Misc.  518,  162  N.  Y. 
Supp.  861;  Matter  of  Krans,  41  Hun  403;  Farmers*  L.  A 
T.  Co.  V.  Hill,  4  Dem.  41. 

Exercise  of  power. — Caulfield  v.  Sullivan.  85 

N.  Y.  153;  Morgan  v.  Cowie.  49  App.  Div.  612,  63  N.  Y. 
Supp.  608;  Matter  of  White,  62  App.  Div.  225.  65  N.  Y. 
Supp.  168;  Matter  of  Wood.  70  App.  Div.  321,  75  N.  Y. 
Supp.  272;  Matter  of  Armstrong.  72  App.  Div.  286.  76 
N.  v.  Supp.  37;  Matter  of  Wischmann.  Noe.  1  A  2.  80 
App.  Div.  520.  80  N.  Y.  Supp.  789;  Matter  of  Waters 


bupL 
(1918).  183  App.  Div.  840;  Matter  of  Campbell.  55  Misc. 

4;  Matter  of  O'N^  46  Hun  500;  Ashley  v.  Lamb.  50  Hun 


469. 106  N.  Y 


677:  Matter  of  Dey  Ermand.  24  Hun 


568,  3  N.  Y.  Supp.  715;  Matter  of  Fuller.  86  Hun  47,  33 
N.  Y.  Supp.  194;  &  re  Connell's  Will,  138  N.  Y.  Supp.  389. 

rrolNite  of  wllL — Matter  of  Hermann,    178 

App.  Div.  182.  165  N.  Y.  Supp.  298;  Matter  of  Wiokwire, 
80  Misc.  187.  141  N.  Y.  Supp.  783;  Matter  of  Lord.  90 
Misc.  222.  154  N.  Y.  Supp.  302. 

AdoptlOD. — Stevens    v.    Halstead.  181    App. 

Div.  198,  168  N.  Y.  Supp.  142;  Matter  of  Johnston,  76 
Misc.  374.  137  N.  Y.  Supp.  92;  Matter  of  Hayford.  109 
Misc.  479,  179  N.  Y.  Supp.  182. 

New  trial,  wnen  granted.— Matter  of  Rose. 

153  App.  Div.  263,  137  N.  Y.  Supp.  1079. 

Pioeedwre. — Matter    of  Hayward,    44    App. 

Div.  265,  60  N.  Y.  Supp.  636;  Matter  of  Hamilton,  !» 
N.  Y.  Supp.  73,  2  Coanoty,  268;  Clulf  v.  Tower,  3  Dem. 
2S3. 

Fraad.— Martin  v,  Hann,  32  App.  Div.  602,  53 

N.  Y.  Supp.  186;  Matter  of  Richardson.  81  Hun  425.  30 
N.  Y.  Supp.^1008;  Matter  of  Baity,  20  N.  Y.  Supp.  70,  2 
Connoly  485. 

Proof  of  aUecatlonof  fraad,  etc. — Matter  of 


Hawley,  100  N.  Y.  206;  Matter  of  Hawley.  104  N.  Y.  250, 
259. 

Newlf    dteeovered     erldence.^ — Matter     of 

McManus,  66  App.  Div.  53,  73  N.  Y.  Supp.  88:  Crossman 
V.  Crossman,  2  Dem.  69;  Olmstead  v.  Long,  4  Dem.  44. 

EfeTors. — Matter  of  Henderson,  33  App.  Div. 

545,  53  N.  Y.  Supp.  957.  affd..  157  N.  Y.  423;  Matter  of 
Monteith,  27  Misc.  163,  58  N.  Y.  Supp.  379;  Matter  of 
Walrath.  37  Misc.  696.  76  N.  Y.  Supp.  448;  Matter  of 
Connolly.  38  Misc.  466,  77  N.  Y.  Supp.  1033;  Matter  of 
Henry.  78  MLbc.  319.  139  N.  Y.  Supp.  690;  Matter  of 
Watts,  20  N.  Y.  Supp.  63,  2  Connolly  415;  Matter  of 
Tilden.  5  Dem.  230;  Matter  of  Shonts.  229  N.  Y.  374. 

Defect  or  misjoinder  of  parties. — Matter  of 

Killan,  172  N.  Y.  547;  Matter  of  Gail,  42  App.  Div.  255,  59 
N.  Y.  Supp.  254;  Matter  of  Tilden,  56  App.  Div.  277,  67 
N.  Y.  Supp.  879;  Matter  of  Odell,  1  Misc.  390,  23  N.  Y. 
Bupp.  143;  Heilman  v.  Jones,  5  Redf .  398. 

Transfer  tai. — Matter  of  Townsend,  215  N.  Y. 

442;  Matter  of  Scringeour,  80  App.  Div.  388,  80  N.  Y. 
Supp.  636;  Matter  of  Lowey,  89  App.  Div.  226,  85  N.  Y. 
Supp.  924;  Matter  of  Bamum,  129  App.  Div.  418,  114 
N.  Y.  Supp.  33;  Matter  of  Townsend,  153  App.  Div.  85. 


188  N.  Y.  Supp.  191:  Matter  of  Cocoaa.  27  Miao.  563.  5» 
"N.  Y.  Supp.  Ill,  affd.,  160  N.  Y.  61?;  Matter  of  Daly.  34 
Misc.  148, 69  N.  Y.  Supp.  494;  Matter  of  Mather,  41  Misc. 
414,  84  N.  Y.  Supp.  1105;  Matter  of  CampbeU,  50  Misc. 
485, 100  N.  Y.  Supp.  637;  Matter  of  Barnes,  83  Misc.  272, 
144  N.  Y.  Supp.  794;  Matter  of  Moiiaa,  85  Misc.  682, 
147  N.  Y.  Supp.  685;  Matter  of  Gates,  108  Misc.  465.  170 
N.  Y.  Supp.  299;  Matter  of  Redmond,  190  App.  Div.  180; 
Matter  of  Severance.  106  Misc.  710. 175  N.  Y.  Supp.  458; 
Matter  of  Delafield.  109  Misc.  342, 179  N.  Y.  Supp.  762. 

*«ather  snJBclent  cause."— Matter  of  Hancock.  91 
N.  Y.  284;  Matter  of  Wicke.  74  App.  Div.  221.  77  N.  Y. 
Supp.  658;  Matter  of  Beach.  3  Mise.  393.  24  N.  Y.  Supp. 
717;  Matter  of  Traver.  9  Miso.  621.  30  N.  Y.  Supp.  851; 
Matter  of  Peterson.  68  Misc.  10.  124  N.  Y.  Supp.  907; 
Matter  of  Rowley.  114  Misc.  375,  186  N.  Y.  Supp.  656; 
People  ex  lel.  Stevens  v.  Lott,  42  Hun  408;  Matter  of 
Donkm,  66  Hun  199, 21  N.  Y.  Supp.  114;  Matter  of  Soule, 
72  Hun  594,  25  N.  Y.  Supp.  270;  Matter  of  Harlow.  73 
Hun  433,  26  N.  Y.  Supp.  469;  Matter  of  Hodgmaa,  82 
Hun  419,  31  N.  Y.  Supp.  268;  In  re  Van  Ness'  Will,  14& 
N.  Y.  Supp.  576;  Matter  of  Quinn.  5  N.  Y.  Supp.  261,  X. 
Connoly,  3i81;  Singer  v.  Hawley,  8  Dem.  671. 

Correction  of  record  of  win.— Matter  of  Davis,  99? 
Misc.  447,  164  N.  Y.  Suim.  143. 

Discretion  to  rn n  Wrmporary  administration. — 
Matter  of  Chittenden.  70  Misc.  92, 136  N.  Y.  Supp.  953. 

Appointment  of  temporary  adnilnlw  tir ii  ion  — 
Matter  of  Shonts,  109  Misc.  276.  178  N.  Y.  Supp.  762; 
8.  c.  191  App.  Div.  427,  181  N.  Y.  Supp.  668. 

Power  to  award  commission  for  servlow  rendered 
by  a  trustee  before  his  death.— Matter  of  Bushe,  227 
N.  Y.  85. 

iRCffnlar  senrlce  of  citation  by  publication  set  aside. 
—Matter  of  Norwood,  111  Misc.  580, 181 N.  Y.  Supp.  494. 

New  Mai  of  probate.- Matter  of  Paschal,  100  Misc. 
214,  174  N.  Y.  Supp.  418. 

Eeralatlon  of  sale^-Matter  of  Day.  76  Miso.  597, 136 
N.  Y7  Supp.  172;  Matter  of  Bridgeport  Brass  Co.,  77 
Misc.  69,  137  N.  Y.  Supp.  418. 

Contempt.— Matter  of  Pye,  No.  1,  18  App.  Div.  806» 
46  N.  Y.  Supp.  350,  affd.,  154  N.  Y.  773;  Matter  of  Pye» 
23  App.  Div.  206.  48  N.  Y.  Supp.  865. 

Unmilshed   business  of  predecessor. — Matter  of 


Carey.  24  App.  Div.  531.  49  N.  Y.  Supp.  82;  Matter  of 
Window.  12  Misc.  254,  34  N.  Y.  Supp.  637. 

SIcnatnre  of  decree  by  successor. — Matter  of  Baiid» 
74  Misc.  84,  133  N.  Y.  Supp.  729. 

Power  to  constme  win. — Matter  of  Verplanek,  91 
N.  Y.  439;  Matter  of  Ullmann.  137  N.  Y.  403;  Matter  of 
Raymond.  73  App.  Div.  11,  76  N.  Y.  Supp.  355:  Matter  of 
Gaffney.  116  App.  Div.  583. 101  N.  Y.  Supp.  882,  affd..  189 
N.  Y.  503;  Matter  of  Havens,  8  Mise.  674,  29  N.  Y.  Supp. 
1085;  Board  of  Mismons  v.  Scovell,  3  Dem.  518;  Kelsey  v. 
Van  Camp,  3  Dem.  530;  Matter  of  Thompson,  5  Dem. 
117. 

Examination  of  witnesses  upon  pvobate. — ^Matter 
of  Briggs,  180  App.  Div.  843.  168  N.  YTSupp.  382. 

Incidental  powws. — Lichtenberg  v.  Herdtfelder,  103 
N.  Y.  802.  307;  Matter  of  Randall.  152  N.  Y.  608:  Matter 
of  Friedell.  20  App.  Div.  382, 46  N.  Y.  Supp.  787;  Borrowe 
v.  Corbin,  31  App.  Div.  172,  52  N.  Y.  Supp.  741,  affd.,  166 
N.  Y.  634;  Kager  v.  Brenneman,  47  App.  Div.  63, 62  N.  Y. 
Supp.  339;  Matter  of  Richmond,  63  App.  Div.  4^  71 
N.  Y.  Supp.  796;  Matter  of  Estate  of  Haslehurst,  4  Misc. 
366,  25  N.  Y.  Supp.  827;  Matter  of  Kipp.  17  Miso.  491.  41 
N.  Y.  Supp.  259.  affd..  5  App.  Div.  6S»,  39  N.  Y.  Supp. 
1126;  Matter  of  Regan,  29  Miso.  527. 61  N.  Y.  Supp.  1074. 
affd.,  167  N.  Y.  338;  Matter  of  Lynch,  33  Hun  309:  Matter 
of  Strickland.  5  N.  Y.  Supp.  815, 1  Connoly  435;  Matter  of 
Morris,  11  N.  Y.  Supp.  201,  2  Connoly,  372;  Kowing  v. 
Moran,  5  Dem.  56. 
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ARTICLE  2 
Officers  of  the  Surrogate's  Coiirt 

Section  21.  Clerk  and  deputy  clerk  of  surrogate's  court,  and  clerics  in  surrogate's  office;  appointment;  salary. 

22.  Chief  clerk  m  tlie  surrogate's  court  of  Kings  county;  compensation  of  clerks  and  officers. 

23.  Appointment  of  omDrtaffioen  and attondnits. 

24.  Intocpratera  in  surrogate's  court  of  KmgBcoun^. 

25.  Stenographw  for  surrogate's  courts  in  New  York,  Kinss,  Erie,  Albany,  Westchester,  Monroe,  and  Queens 

counties. 

26.  Stenograirfiers  in  other  counties. 

27.  Duty  of  stenographer.     . 

28.  How  minutes  of  testimony  authenticated  and  bound. 

29.  Fees  for  copying  or  recormng  flapers. 

30. '  Fees  of  stenographer  in  surrogate's  court. 

31.  Expenses  of  surrogate  or  clerk. 

32.  Clerk  and  deputy  clerk  of  surrogate's  court;  their  powers. 

33.  Cleric  to  keep  court  and  trust  fund  register. 

§  21.  Clerk  and  deputy  clerk  of  surrogate's  court,  and  clerks  in  surrogate's 
office;  appointment;  salary. 

1.  By  a  written  order  filed  and  recorded  in  his  office,  which  he  may  in  like  manner 
revoke  at  pleasure,  a  surrogate  may  appoint  a  clerk  of  the  surrogate's  court,  and  in  any 
county  containing  a  city  of  the  second  class,  and  in  the  counties  of  Monroe  and  Erie 
the  surrogate  may  also  appoint  a  deputy  clerk  of  said  court  and  in  the  coimties  of  Chau- 
tauqua and  Cattaraugus,  the  surrogate  may  designate  one  of  his  clerks  to  act  as  deputy 
clerk  of  said  court  and  in  counties  having  no  regularly  appointed  deputy  clerk,  the 
surrogate  may  appoint  a  special  deputy  clerk  for  the  purpose  of  acting  at  jury  trials  in 
his  court  and  while  acting  in  such  capacity  such  special  deputy  clerk  shall  exercise  the 
powers  granted  to  a  deputy  clerk  by  this  article. 

2.  Each  surrogate  may  appoint,  and  at  pleasure  remove,  as  many  other  clerks  for  his 
office,  to  be  paid  by  the  county,  as  the  board  of  supervisors  of  his  county,  or  in  the  city 
of  New  York  the  board  of  aldermen,  authorize  him  so  to  appoint. 

3.  The  board  of  supervisors  or,  in  the  counties  embraced  within  the  city  of  New  York, 
the  board  of  aldermen,  as  the  case  requires,  must  fix  the  compensation  of  the  clerk  or 
clerks  appointed  under  this  section;  and  may  authorize  them,  or  either  of  them,  to  receive^ 
for  their  or  his  own  use,  any  legal  fees  permitted  to  be  charged  by  law. 

4.  A  surrogate  may  appoint,  and  at  pleasure  remove,  as  many  additional  clerks  to  be 
paid  by  him  as  he  thinks  proper.    (Am«  by  L.  1921,  chs.  201,  331,  in  effect  Oct.  1,  1921.) 

PtMlnMuiii — Code    civ.    pioc.,    §2491«  as    am.  by  The  amendment  of  L.  1921,  ch.  201  made  to  conform  to 

L.  1917,  ch.  47.  L.  1918,  ch.  310,  L.  1920,  ch.  217.  without  code  civ.  proc..  I  2491  as  am.  by  L.  1920,  ch.  217. 

change;  aa  ravised  b^  L.  1914,  ch.  443  from  former  ||  2008,  The  amendment  of  L.  1921,  eh.  331  inaerted  the  word 

2509.     1 2508,  origmaUy  xevieed  from  L.  1809,  ch.  246,  "Cayusa  "  before  the  word  "Chautauaua,"  but  otherwise 

1 2;  L.  1870,  ch.  467,  f  4;  L.  1874,  ch.  304.  1 2509,  as  am.  left  the  section  in  its  original  form,  that  is,  without  the 

by  L.  1883.  ch.  686;  L.  1907,  ch.  209;  L.  1908.  ch.  103;  amendments  effected  by  ch.  201.    The  form  of  the  section. 

originally  revised  from  L.  1863,  ch.  362,  |  9;  L.  1874.  as jdven  here  is  that  effected  by  the  amendment  of  ch.  201. 

ch.  466;  L.  1877,  ch.  206,  §  3;  L.  1877.  ch.  274,  H  1-3;  Hdto  of  Mflflen  of  1914. — ^Provisions  regarding  ap- 

L.  1878,  ch.  8.  pointments  of  clerks  in  §|  2508,  2509  consolidated. 


§  22.  Chief  clerk  of  surrogate's  court  of  Kings  county;  compensation  of  clerks 
and  officers. 

The  surrogate  of  the  county  of  Kings  may  appoint  a  chief  clerk  of  the  court  and  office 
of  such  surrogate,  who  shall  hold  office  for  five  years  unless  sooner  removed  by  the  surro- 
gate for  cause,  after  trial,  upon  charges  duly  served  upon  him  and  an  opportunity  to 
be  heard  and  defend.  Whenever  a  vacancy  exists  for  any  cause  in  such  office,  the  surro- 
gate shall  apxx)int  a  person  to  fill  such  office  for  the  full  term  of  five  years.  Such  chief 
clerk  shall,  before  entering  upon  the  performance  of  his  duties,  take  the  constitutional 
oath  of  office  and  shall  file  the  same  with  the  county  clerk  of  Kings  county,  together 
with  a  bond  in  the  sum  of  ten  thousand  dollars,  with  sureties  approved  by  the  surrogate, 
conditioned  for  the  faithful  performance  of  his  duties  as  such  chief  clerk.  Such  chief 
clerk  shall  perform  such  duties  as  now  pertain  to  the  office  of  chief  clerk  and  the  clerk  of 
the  surrogate's  court  in  such  county,  and  such  other  duties  as  the  surrogate  may  from  time 
to  time  by  rule  of  the  court  or  otherwise  impose  upon  him.    The  compensation  of  such 
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chief  cleric  and  of  the  other  clerks  and  officers  of  the  court  and  office  of  such  surrogate  si 
notwithatandiug  any  other  provi^on  of  law,  be  fixed  by  the  said  surrogate,  and  the  a 
shall  be  a  county  chai^.  The  compensation  of  the  chief  clerk  shall  not  be  decreased 
ing  his  term  of  office.  A  surrogate's  clerk  must,  upon  request,  and  upon  payment  o: 
offer  to  pay,  the  fees  allowed  by  law,  or,  if  no  fees  are  express^  allowed  by  law,  fees  at 
rate  allowed  to  a  county  clerk  for  a  similar  service,  diligently  search  the  files,  pa| 
records  and  dockets  in  the  surrogate's  office;  and  either  maJte  one  or  more  tnuiBci 
therefrom,  and  certify  to  the  correctness  thereof,  and  to  the  search,  or  certify  th 
document  or  p^>er  cannot  be  found  in  such  office. 


Dhs.  66.  240,  L.  ISIG.  oh.  SOT;  _._. 
L.  IMT   flh.  470.  {40.    And  code  mi 


proo..  I  eet.  u  UQ.  by  L.  1909. 

piw..  I  MBS,   u 

fasoOsUBdded 


§  23.  Appointment  of  court  officers  and  attendants. 

The  surrogate  of  Kin^  county  may  appoint,  and  at  pleasure  remove,  all  attend! 
messei^ers  and  court  officers  in  his  court,  who  must  attend,  from  day  to  day,  the  U 
and  sittings  of  the  court  to  preserve  order,  and  to  perform  whatever  services  ma] 
required  of  him  by  the  surrogate. 

The  surrogates  of  Erie,  Bronx,  Queens  and  Richmond  counties  may  severally  anx 
and  at  pleasure  remove,  as  many  attendants,  messei^ers  and  court  officers  in  their  oo* 
to  be  paid  by  the  county,  as  the  board  of  supervisors  of  Erie  county  or  the  boar 
estimate  and  apportionment  of  the  dty  of  New  York,  respectively  authorize  then 
to  appoint.  The  court  officer  or  officers  so  appointed  shdl  possess  all  the  powei 
officers  designated  by  sheriffs  to  attend  u'pon  courts,  and  shall  perform  whatever  ser 
may  be  required  by  the  surrogate. 

The  surrogate  of  any  other  county  may  appoint,  and  at  pleasure  remove,  one  or  i 
court  officers  to  attend  his  court  and  to  perform  such  duties  in  respect  tiiereto  as 
said  surrogate  may  prescribe,  who  shall  be  paid  by  the  county  treasurer  \ipoa  the  ce 
cate  of  the  surrogate,  such  compensation  as  may  be  fixed  and  determined  by  the  b 
of  supervisors  of  said  county.  Such  officers  shall  also  have  all  the  powers  of  ofi 
defflgnated  by  sheriffs  to  attend  upon  courts  of  record, 

•MtratlML— Code  dr.  proo..  1  MSS  m  UL  by  L.  tOIS,  Mate  at  nrlun  af  Ult.~Then  ipmn  to  ba  ■ 

cb.  £46.  L.  igiT,  eh.  079.  wiUunit  cluace;  u  nvued  1^  lor  Borne  officer  in  BUmaale'i  eourt  In  Che  nUuie 
L.  1914,  oil.  443  from  [ormer  (  2G13.  in  put  m  aim.  by  Utanduit  to  pneerre  order,  look  mfter  boolu  and  p 
L.  IBOa,  ih.  OS,  wUch  trurfemd  to  (3512  puU  oi  and  in  loaie  muntiei  to  look  bImt  firw  ud  Usht 
H  es-BT.  to  oaea  ud  olon  tfae  room.    The  Snt  part  of  the  noi 

taken  Inun  former  (  2612. 

§  24.  Interpreters  in  surrogate's  court  of  Kings  county. 

The  surrogate  of  Kings  county  must  from  time  to  time  appoint  and  may  at  piec 
remove  an  interpreter  to  be  attached  to  the  surrogate's  court  of  said  county.  Such  b 
preter  shall  receive  a  salary  of  e^hteen  hundred  dollars  per  annum  to  be  paid  by 
comptroller  of  the  city  of  New  Yoric,  in  monthly  instalments,  and  shall,  before  ent< 
upon  his  duties,  file  in  the  office  of  the  clerk  of  the  county  of  Kit^p  the  constituti 
oath  of  office  in  which  there  shall  also  be  incorporated  langu^^  to  the  effect  that  he 
fully  and  correctly  interpret  and  translate  each  question  propounded  through  him 
witness  and  each  answer  thereto  in  sud  courts.  The  compenaation  for  the  above  ii 
preter  shall  be  taken  out  of  the  amount  appropriated  for  the  support  of  the  said  si 
gate's  court,  or  from  any  other  contingent  city  fund. 

Pull  a  Ban.— Code  dr.  proa.,  I  3494.  without  ehaage;  added  by  L.  1909,  cb.  95:  reviged  fnim  coda  av. 
ai  raviasd  by  L.  1914,  eh.  443  fmrn  former  f  2513a,  aa     |  300. 

§  26.  Stenographer  for  surrogatea'  courts  in  New  York,  Kings,  Erie,  Albi 
Westchester,  Monroe  and  Queens  counties. 

The  surrogate  of  each  of  the  counties  of  New  York,  Kings,  Queens,  Erie,  Alb 
Monroe,  and  Westchester  must  appoint,  and  may,  for  cause,  remove,  a  steoogni 
for   his   court. 

In  the  counties  <rf  New  York  and  Kings  such  stenographers  shall  receive  a  salary 
by  law,  to  be  paid  as  the  salaries  of  clerks  in  the  surrogate's  office  are  pfud. 

In  tfae  countiee  of  Erie,  Albany,  Westchester,  Monroe  and  Queens  the  salwy  of 


art.  2  OFFICERS  OF  SURROGATE'S  COURT  (§  26,  27 

stenographer  shall  be  fixed  by  the  board  of  supervisors,  or  by  the  board  of  estimatd  and 
apportionment,  a&  the  case  may  be,  and  the  payment  of  such  salary  shall  be  provided 
for  by  such  board  in  the  same  manner  as  other  county  salaries  are  paid.  (Am.  by  L. 
1921,  ch.  201,  in  efifect  Oct.  1,  1921.) 

DOTlvation.-r-Code  dv.    proc.,   1 2495,    as    am.    by  Hote  of  revlien  of  1114. — Remainder  of  1 2512  put 

L.  1930,  ch.  496,  without  eha&ce;  as  reviaed  by  L.  1914,  into   new   1 2493.     Westcheeter,    Albanr   and   Queens 

ch.  443  from  foimer  J  2512.  in  part,  as  am.  by  L.  1909,  oountiea  added.     Former  |  2512  covered  two  matters, 

ch.  65;  L.  1910,  ch.  706;  oricinti^ly  Tevised  from  code  of  stenogrwphera  and  attendants.     These  have  been  sepa- 

proc..  1 256.  rated.    New  }§  ^93,  2495. 

The  amendmoit  of  1921  made  to  oonfcvm  to  eode  civ. 
proc,  i  2495.  as  am.  by  L.  1920,  ch.  496. 

§  26.  Stenographers  in  other  counties. 

The  surrogate  of  each  county,  except  New  York,  Kings,  Bronx,  Albany,  Westchester, 
Hamilton,  Queens,  Richmond,  Monroe  and  Erie,  may  in  his  discretion,  appoint,  and  at 
pleasure  remove,  a  stenographer  for  his  court,  who  shall  receive  a  salary  to  be  fixed  by 
such  surrogate,  not  exceeding,  in  coimties  having  a  population  less  than  thirty  thousand, 
eight  hundred  dollars  per  annum;  in  counties  having  a  population  of  thirty  thousand  or 
more,  not  exceeding  twelve  hun(h^  dollars  per  annum,  except  that  in  Madison  county 
or  in  counties  in  which  are  located  cities  of  the  second  class,  or  in  counties  in  which  are 
located  three  cities  of  the  third  class,  such  salary  shall  not  exceed  eighteen  hundred  dollars 
per  annum;  and  except  that  in  Oneida  county  such  salary  shall  not  exceed  twenty-seven 
hundred  dollars  per  annum;  and  in  any  county  wholly  containing  a  city  of  the  first  class, 
such  salaries  shall  not  exceed  two  thousand  dollars  per  annum.  The  population  of  the 
several  counties  shall  be  determined  by  the  last  preceding  census.  The  board  of  super- 
visors shall  provide  for  the  payment  of  such  salary  in  the  same  manner  as  other  county 
salaries  are  paid.  When  not  actually  engaged  in  the  discharge  of  his  duties  as  stenog- 
rapher, he  shall  perform  such  clerical  duties  in  connection  with  the  surrogate's  court  as 
the  surrogate  directs.  In  counties  wherein  the  surrogate  is  also  county  judge,  the  stenog- 
rapher so  appointed  shall  be  the  stenographer  of  the  county  court,  and  shall  pe^rform 
the  duties  pertaining  to  a  stenographer  of  the  coimty  court  without  additional  compen- 
sation, except  that  in  Broome  county  such  stenographer  shall  receive  an  additional 
salary,  to  be  fixed  by  such  county  judge,  not  exceeding  twelve  hundred  dollars  per 
annum.  In  counties  where,  for  any  cause,  a  regular  stenographer  for  his  court  has  not 
been  appointed,  as  provided  by  this  section,  the  surrogate  may,  in  individual  proceedings 
requiring  the  services  of  a  stenographer,  appoint  a  stenographer  who  shall  be  paid  a 
reasonable  compensation,  certified  by  the  surrogate  in  every  case  in  which  he  takes  notes 
of  testimony,  from  the  estate  or  matter  in  which  such  services  are  rendered. 

When  the  regular  stenographer  appointed  imder  this  or  the  last  section  is  sick,  absent, 
on  his  vacation,  or  unable  to  act  for  other  good  cause,  the  surrogate  may  designate  a 
stenographer  to  act  temporarily  in  his  place,  who  shall  be  paid  by  the  county  a  reason- 
able compensation  certified  by  the  suirogate.  (Am.  by  L.  1921,  chs.  147,  201,  463,  in 
effect  Oct.  1,  1921.) 

IHl  bAtloii«-^ode  civ.    proc.,   1 2496,    as    am.  by  Part  of  amendment  of  1921  made  to  conform  to  code 

L.  1915,  ch.  221.  L.  191S.  eh.  171,  L.  f919,  ch.  82.  L.  1920.  civ.  proc..  6  2496,  aa  am.  by  L.  1920.  oh.  92. 

ch.  92,  inthout  ehaace;  as  xwised  hy  L.  1914,  oh.  443  Ntfte  off  re? lien  of  1914.— The  last  sentence  is  added 

from  former  §  2513,  as  am.  by  L.  1893,  ch.  686;  L.  1896,  because  there  has  been  no  provision  for  procuring  a 

ch.  248;  L.  1902,  oh.  265;  L.  1903,  ch.  470;  L.  1904.  oh.  59;  stenosrapfaer  during  the  vacation  or  sickness  ox  the  regular 

L.  1906,  ch.  570;  L.  1906.  ch.  226;  L.  1909,  ch.  270;  L.  1910,  stenographer, 
ch.  706  first  two  sentences;  original^  revised  from  L.  1871, 
oh.  874,  U  1.  2. 

§  27.  Duty  of  stenogncphet. 

The  stenographer  of  a  surrogate's  court  must,  under  the  direction  of  the  surrogate, 
take  full  stei^ographic  notes  of  all  proceedings  in  which  oral  proofs  are  given,  except 
where  the  surrogate  otherwise  directs.  The  testimony  must  be  legibly  written  out  at 
length  by  him  from  his  notes  when  required  by  the  surrogate;  and  the  minutes  thereof, 
as  so  written  out,  must,  after  being  authenticated,  as  prescribed  in  the  next  section, 
be  filed  in  the  surrogate's  office,  and  m  all  cases  his  stenographic  books  must  be  so  filed 
and  remain  in  the  surrogate's  office  five  years. 

BertfatloiL. — Code  civ,  proc,  }  2497,  without  change;  Note  •!  reviser s  of  Ifli. — ^The  surrogate  may  use  his 

as  revised  hv  L.  1914,  oh.  443  from  former  1 2541;  origi-  discretion  about  requiring  all  notes  to  be  written  out,  but 

naUy  revised  from  L.  1871,  ch.  874,  ft  1,  in  part;  code  of  the  note  books  most  be  kept  for  reference, 
proc.,  i  256. 


I 
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§  28.  How  minutes  of  testimony  authenticated  and  bound. 

The  minutes  of  testimony  written  out  as  prescribed  in  the  last  section,  or  taken  by 
the  surrogate,  or  under  his  direction,  while  the  witness  is  testif3dng,  must,  before  being 
filed,  be  authenticated  by  the  signature  of  the  stenographer,  referee,  the  surrogate  or 
the  clerk  of  the  surrogate's  court,  as  the  case  may  be,  to  the  effect  that  they  are  correct. 

The  minutes  of  testimony  written  out  by  the  stenographer  must  be  bound,  at  the  ex- 
pense of  the  county,  in  volumes  of  convenient  size  and  shape,  indorsed  "Stenographic 
minutes,"  and  numbered  consecutively. 

DerlTStloii.— Code  dv.  proc.  1 2408.  without  change;  Note  of  reflscrs  of  IfU.-^!  2542  and  2543  oonsoli- 

as  revised  by  L.  1914,  ch.  443  from  former  H  2542,  2543.      dated.    Requirement  for  making  minute  on  decree  elimi- 
1 2542,  as  am.  by  L.  1881,  ch.  535.     §  2543,  original^      nated  as  serving  no  useful  purpose, 
revised  from  L.  1877,  ch.  206,  |(  1>  3,  in  part,  and  part  of 
i  2;  code  of  proc.,  |  256. 

§  29.  Fees  for  copying  or  recording  papers. 

The  clerk  of  the  surrogate's  court  may  charge  and  receive  to  the  use  of  the  county 
the  following  fees,  except  that  where  the  board  of  supervisors  or  board  of  aldermen  have 
allowed  him  to  receive  fees  for  his  own  use  the  same  may  be  received  and  retained  by 
said  clerk: 

1.  For  furnishing  a  transcript  of  a  decree  to  be  filed  in  the  county  clerk's  office,  fifty 
cents. 

2.  For  making  a  copy  of  the  proceedings  and  evidence  in  any  matter,  six  cents  per 
folio. 

3.  For  recording  agreements  settling  estates  or  accounts,  releases,  assignments,  or 
mortgages  of,  or  liens  upon,  any  interest  in  an  estate  or  fund;  wills  probated  in  another 
county  or  state,  and  the  papers  required  tO'  be  recorded  therewith,  ten  cents  for  each 
folio. 

4.  For  a  certificate,  other  than  a  certificate  that  a  paper,  for  the  copying  of  which  he 
is  entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

5.  For  making  and  certifying  a  copy  of  a  will,  or  paper  on  file  or  recorded  in  such  office, 
ten  cents  for  each  folio. 

6.  For  comparing  and  certifying  that  a  paper  is  a  copy  of  a  record  or  paper  on  file, 
twenty-five  cents  and  five  cents  for  each  folio;  and  for  comparing  and  certifying  a  case 
on  appeal  where  printed  copies  thereof  are  presented  by  any  party  to  any  proceeding, 
one  cent  for  each  folio. 

7.  For  recording  the  official  bond  or  undertaking  of  an  executor,  administrator,  guardian 
or  trustee,  ten  cents  a  folio,  except  that  where  the  clerk  receives  a  salary  as  full  com- 
pensation for  his  services  no  fee  shall  be  charged  for  such  recording. 

The  board  of  supervisors,  or  board  of  aldermen,  may  fix  a  different  rate  of  compen- 
sation, and  may  require  the  clerk  to  keep  an  account  of  all  such  fees  and  make  report 
thereof  whenever  requested  by  such  board. 

On  the  appointment  of  a  guardian,  if  it  appears  that  the  application  is  made  for  the 
purpose  of  enabling  the  minor  to  receive  bounty,  arrears  of  pay  or  prize  money,  or 
X)ension  due,  or  other  dues  or  gratuity  from  the  federal  or  state  government,  for  the 
services  of  the  parents  or  brother  of  such  minor  in  the  military  or  naval  service  of  the 
United  States,  no  fees  shall  be  charged  or  received. 

Derlffttloii.— Code  civ.  proc.,  |2499,  as  added  by  3.  See  former  1 3502. 

L.  1914,  oh.  443,  without  change;  4.  No  fee  heretofore  fixed. 

Note  of  reflscn  of  Ifli. — ^The  many  proviaions  for  5.  See  former  1 1  2503,  2567. 

ohaipng  fees  scattered  through  this  chapter  combined  in  6.  See  former  S  2567. 

one  section.  7.  See  county  law,  S  247. 

Subd.  1.  See  former  1 2553.  Last  paragraph  from  former  S  2501. 

2.  Usual  fee,  10  cents  per  folio  changed  to  six. 

§  30.  Fees  of  stenographer  in  surrogate's  court. 

1.  A  stenographer,  appointed  or  acting  pursuant  to  sections  twenty-^ix  and  twenty- 
;seven  of  this  act,  may  charge  and  receive  a  sum  not  exceeding  six  cents  per  folio  for 
furnishing  a  copy  of  the  minutes,  proceedings  and  testimony  taken  in  surrogate's  court 
to  any  person  who  applies  for  the  same. 

2.  Except  where  otherwise  agreed  or  when  special  provision  is  otherwise  made  by 
statute,  a  stenographer  is  entitled,  for  a  copy  fully  written  out  from  his  stenographic 
notes  of  the  testimony  required  to  be  made  in  any  proceeding  for  the  record  of  the 


OFFICEBS  OF  SURROGATE'S  COURT 

late'a  court  of  the  counties  of  New  York,  Bronx,  Kii^  and  Ei 
and  tbe  surrogate  m&y  order  that  the  fees  for  such  record  co] 
to  which  the  proceedmg  relates. 

SUon.— Subd.  1  u  code  nv.  pnx:.,  |  2500,  u  L.  1887,  ch.  SW,  L.  tWl.eh. ! 
>y  L.  leil.  ch.  443,  without  dumse.  Subd.  X  is  ch.  19S,  L.  1616,  ch.  ISO,  ! 
.  mot..  tf3U.  lut  clause,  wiUiout  chui(e.  Pint  nviaed  from  codr  of  proe,,  f : 
mbd.  i  [■  UJuo  fnim  fint  pananpb  ol  axle  civ.  |  2,  Input;  L.  1S65.  ch.  ITO.f 
idded  bjr  L.  l3l4,.ch.  443.      .  oh.79e;|2;I — 


»rnflMnitrini.— Thuiataiulu  thelHths      %2.iDpui;h.  ISBS,  eh.  TAB. 
lU  oountin,  Tikeo  From  lormer  I  2£13.  I  1,  in  nrl;  L.  ISTl.  ch.  TOO, 

1.  u  am.  by  L.  ISSS,  A.  SIT.  t.  1888,  ch,  StSO.      ch.  ST,  1  2.  in  put. 


1.  Expenses  of  surrogate  or  clerk. 

ere,  upon  the  application  of  any  party,  the  surrogate,  or  tb 

court,  goes  to  a  place  other  than  the  surrogate's  ofBce,  or  t 
;»te's  court  ie  regularly  held,  in  order  to  take  testimony,  he  s 

his  actual  and  necessary  expenses. 

tttlMl..M>xi«  cir.  proc.  1 2£>01,  witbi>ut  ehuice.       dApoaUoru  in  another  eoiinti 

af  RTkwl  or  Ult.— Taken  from  lonnar  f  2U7.       menC  ol  hia  actual  sipeiua. 

o  ifl  now  mado  for  a  mrn>flat«  or  hia  cIvHt  to  take  nvment,  authority  of  bo( 

V.  Board  ol  aaperviaon,  73  H: 


I.  CleA  and  deputy  clerk  of  surrogate's  court;  their  poi 
I  clerk  and  deputy  clerk  of  the  eurrc^^te's  court  may  severally 
he  Bum^ate,  the  following  powers  of  the  surrogato; 
Ie  may  certify  and  sign  as  clerk  of  the  court,  or  as  deputy  i 
kse  may  be,  any  of  the  records  of  the  court,  and  the  records 
idivision  nine  of  section  twenty  of  this  act. 
Ie  may  issue  any  citation,  subpoena  or  other  mandate  to  whi 
course,  either  unconditionally  or  on  the  filing  of  any  paper;  a: 
court,  or  as  deputy  clerk  of  the  court,  aa  the  case  may  be, 
lurt  to  any  letters  or  mandate  issued  from  the  court. 
Ie  may  certify  in  the  manner  prescribed  by  law  a  copy  of  ai 
bted  by  law  to  be  filed  or  recorded  in  the  surrogate's  office. 
Ie  may  adjourn  to  a  definite  time,  not  exceeding  thirty  da} 
UTC^to  is  absent  from  his  office,  or  unable,  by  reason  of  o 
I  to  the  same. 

Ie  may  administer  oaths,  take  affidavits  and  the  proof  ant 
and  al!  other  instruments  in  writing  and  certify  the  'same  wit 
as  if  taken  and  certified  by  the  county  juiige;  and  in  any  pn 
has  jurisdiction,  he  may  administer  oaths,  take  affidavits,  t 
and  certify  the  same  at  any  place  within  the  state  of  New 
and  effect  as  if  taken  in  his  county. 

rbe  clerk  of  the  surrogate's  court  of  each  of  the  counties  of  ] 
lew  York  may,  with  the  approval  of  the  surrogate  or  sum 
rize  or  deputize  one  or  more  of  the  other  clerks  employed  in 
county,  to  Eogn  his  name,  and  exercise  such  of  the  other  p 
y  this  section,  as  he  shall  designate.  The  surrogate  may  p 
f  cleric,  or  ^ther  of  them,  from  exercising  any  powers  specifie 
le  prohibition  does  not  affect  the  validity  of  any  act  of  the 
in  disregard  of  the  prohibition. 

rbe  cleik  or  deputy  cleric  or  other  person  employed  in  any 
office,  shall  not  act  as  appraiser,  as  attorney  or  counsel,  or 
ian,  in  any  matter  before  the  surrogate. 
The  clerk  and  deputy  clerk  of  the  surrogate's  court,  and  in  t 
[ucens  two  other  clerks  and  in  the  counties  of  Bronx  and  \ 
to  be  dedgnated  by  the  surrogate,  in  addition  to  the  paw« 
xerciae,  concurrently  with  the  surrogate  of  the  county,  the  po 
rill,  unless  demand  be  made  for  an  oral  examination  or  crof 
ibing  witnesses,  or  objections  to  such  probate  are  pending. 
Q  effect  Oct.  1,  1921.) 
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{  2502.   u   un.   by  Tin  uneDdnunt  c^  1B21  a 

1020,  ch.  493,  witbouC      pn»..  1 2502.  yibd.  &  m  u 


0.  uui].liyL.lSQ3,iib.6Se;L.  ISM.  Dh.  211:1.  leOO,  hu  b«en  mads  do  f  iS4M  12603]  b 

BS1;L.  ie03,  ch.  42;  L.  1»05.  ch.  eiS;  L.  190e.  cb.  05;  Datun  of  ■  powv  bat  of  k  duty. 
lonr.  nh.  SOB;  L.  1008.  oh.  103;  L.  ig!3.  ch.  439.    The  Foirtr  to  take  dapoaUlm  whan  probnts  ii  do 

of  1S93  ooDioliiliited  former  H  3509  sad  3611.  teited  defioitely  pTen  in  the  ntnr  muter  innrted. 


3,  without      proe..  1 2502.  aubd.  8,m  md.  by  L.  1020,  cb.  403. 

f3500.  H»«« af  rwhwf  Hl*^-Subd.  7.    Mariudfe 

1000,      hu  been,  made  Dew  f  iS4M  [2603]  becauH  it  ia  no 

._. 439.   '■: 

unendmsnt  of  1S93  ooDiolidated  former  H  3509  sad  2i 
12509.  origiiiklly  revised  fnun  L.   1S73.  oh.  362.  |  .. 

L  1873,  ofi.  3:  L.  1874,  ch.  453:  L.  1877,  eh.  306,  f  3:  

L.  ISTT.  cb.  274.  )(  1-3.    i  2fill,  oril^^Uy  tEVind  fmm      I  2639. 

L.  1973.  eh.  225.  lut  eluiie  of  1 1.  nibd.  7.  added  by  the         rower 

UDeodmest  of   1899.  and  wu  onpnsily  revised  from      N.  Y.  Supp.  llS^Matl  .    .  .. 

L.  1880.  eh.  330.  I  3.  u  em.  by  L.  llos.  ch.  544,  f  3.  end      t.  Hawley,  3  Dsm.  396. 

L.  1008,  ch.  185,  t  3.    Former  f  2510  wta  mibatituted  lor  Aisbtaat  t*  aanDfatc— Matter  at  Weed.  107 

former  1 2510  by  the  unnndnient  of  lSe3,  in  oonformity      SOS,  177  N,  Y.  Supp.  03. 

with  L.  IS85,  ch.  367. 

g  33.  Clerk  to  keep  court  and  trust  fund  register. 

Whenever  there  shall  be  filed  in  the  office  of  the  surrogate  any  decree  or  order  ol 
surrogate  or  of  the  Biurogate's  court  directing  the  deport  of  money,  either  actuall 
the  hands  of  some  person  or  persons  or  thereafter  arising  from  the  sale  of  real  e 
described  in  any  such  decree  or  order,  with  the  county  treasurer  of  his  county,  or  witl 
chamberlain  of  the  city  of  New  York,  or  upon  the  filing  in  the  sud  sum^ate's  ( 
of  any  treasurer's  or  chamberlain's  receipt  stating  that  a  sum  of  money  has  beei 
posited  with  such  treaHurer  or  chamberlwn,  in  accordance  with  a  decree  or  order  of 
such  surrogate's  court,  the  clerk  of  the  aiurogate's  court  shall  enter  in  the  court 
trust  fund  register,  the  title  of  the  prooeeding,  or  the  name  of  the  estate  in  which 
decree  or  order  was  made,  together  with  a  statement  of  the  amount  so  depositee 
ordered  to  be  depoated,  if  swd  decree  or  order  contains  the  amount  of  same,  and 
name  of  the  person  or  persons,  if  any,  to  whom  said  money  is  ordered  to  be  paid, 
the  date  of  the  filing  of  the  same  or  of  such  receipt  as  herein  mentioned. 

Derhmtton^^^ode  mv.  proc,,  |  2603,  without  chance:  Note  vt  mtov*  of  U14,— Thii  part  of  {  3600 

H  revised  by  L.  1014,  ch.  443  fmm  fonnet  1 2500,  nibd.  7.  a  duty  and  not  a  power  ii  taken  out  ol  that  aectio 

«■  added  1^  L.  1009^  ch.  65:  oriclnaUy   rerasd    from  made  a  new  one.  Mid  mritten. 
I.  ISeo,  eh.  330,  i  3,  as  am.  by  L,  1S95,   eh.  544.  (3; 
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SURROGATE'S  COURT  AND  GENERAL  JURISDICTION 


ARTICLE  3 
The  Burrogate's  court  and  Its  general  jurisdiction 

'■  oourt;  vbon  to  b*  ojitD:  timH  ud  plaaai  ol  boldiiic  oourt 
.  when  Bourl  held  by  iwun»  jud0  who  Ii  ■!»  sunociite. 
"oi"  oourta  io  New  Yoik  oouBty  and ' 

. . ^rwoB  oourt  remilil*). 

t.  TniMta'(il|»w»diiifitoi 

I.  PRMMdlOSI  of  Mtillt  f< 

>.  GaHtalloiiidiotionaf  I 
I.  JutodMoD  ot  penoni; 
I.  Jundlgttoaslwbiaiitiiuitu 
I.  Pnmnptlaa  d  JarixlkitloB. 
I.  EflaatdaardMof  JmWkt 


-Matter  ol  Mwtiii.  80  Mite. 


i.  Eidusii^  lurlwHoliaa. 

1.  ConauTTent  jurifldifltkiii  of 

r.  JuHBdlotioo.  how  iffsotnl  b;  loosUty  of  dsbla. 

.  Surrogate's  court;  when  to  be  open;  times  and  places  of  holding  court, 
surrogate's  court  is  always  open  tor  the  trauaaotion  of  any  busineae  wittun  its 
and  jurisdiction. 

HurrogAte  may,  from  time  to  time,  appoint,  and  may  alter,  the  times  and  places 
ing  said  court  for  the  transaction  of  any  buBineea  which  may  come  before  it.  The 
,te  may  sign  orders,  decrees,  letters  testameiitary,  of  administration  and  of  guard- 
,  and  approve  bonds  wherever  he  may  be  at  any  time. 

Om.— Coda  dv.  nroa.,  f  UW.  without  ehuie:  mafaidvalf  3S04  iMamtoiinMiooby  lt«tt  (dswI  2S0ej. 

I  by  L.  leil  oh.  t43  [nim  focmer  H  2AM,  ZAOS.  in  The  lualm  pcoviuDiu  of  |  2S0S  nlstini  to  holdina  n>urt 

HIM,  u  uu.  by  L.  IBS3,  oh.  8;  L.  1S8».  ah.  BOS;  od  Monday  and  fllina  notioe  of  vaoatibna  an  omittsd. 

EODS  onsinally  nriaad  tnno  R.  8..  pt  3.  oh.  3,  The  risfat  oufht  to  be  (ivan  to  affix  offimal  aiinatute  any 

2.  f  2S0G^  *a  am,  by  L.  1S81.  eh.  636:  L.  1802.  tln»  at  Buy  pUoe  u>  the  guu. 
ncbullynviHd[iomIt-8.,pt.  a.eh.2.  tit.  1,  |2.  MaUaiH  at  elumlMn. 
>rralMn  of  UU.— Parti  of    H2S04.  2iOS  17.  Ill  N.  Y.  8upp.  TS4. 
I  and  rewTltteii.    |  lAOS  to  b«  tepealsd.    Th»  m- 

i.  When  and  where  court  held  by  county  judge,  who  is  also  surrogate. 

surrogate's  court,  in  a  county  where  the  county  judge  is  also  surrogate,  may  be 
,  the  time  and  place  at  which  the  county  court  is  held;  and  the  jury  in  attend- 
lay  constitute  the  jury  for  the  trial  of  any  issue  arising  in  the  surrogate's  court. 

lUttB.—Cvde  civ,  piQc..  I  ZSOfi,  without  chuce:  and  dniieg  to  hold  the  trial  at  a  term  of  the  oounty  court. 

1  by  L.  lail,  oh.  US  from  (onner  1 2Aaa;  oriv-  When  tb*  nrrofate  !■  not  oounty  judce,  or  b«ing  suoh 

iaed  Inun  L.  1347.  ch.  280,  1 3,  in  pan.  dots  not  doin  to  hold  the  trial  at  a  term  ol  the  county 

tt  nrtun  at  ni4.— The  new  matter  providn  court.  Me  nsw  H  2»3a,  !U2. 
iry  in  oaeee  where  the  nirosate  ia  coun^  judie 

.  Terms  of  surrogates'  courts  in  New  York  county  and  powers  of  surro^ 

surrogates  of  the  county  of  New  York,  from  time  to  time  must  appoint  and  may 
tte  times  of  holding  terms  of  that  court  for  the  trial  of  probate  proceedings  and 
hearii^  of  motions  and  other  chamber  business.  They  must  prescribe  the  duration 
L  teims,  and  assign  the  aurrogate  to  preside  and  attend  at  the  t€rro8  so  appointed. 
!  of  the  inability  of  a  surrogate  of  that  county  to  preside  or  attend,  the  other  surro- 
i»y  preside  or  attend  in  his  place.  Two  or  more  terms  of  the  siurogat^'s  court 
e  appointed  to  be  held  at  tlie  same  time.  The  term  of  that  court  held  at  the 
m  Bhalt  dispose  of  all  business  except  contested  probate  proceedings;  all  con- 
probate  proceedings  shall  be  disposed  of  at  the  triid  term.  An  appointment  must 
iliahed  in  two  newspapers  publuhed  in  the  city  of  New  York  during  or  before 
rt  week  in  January  in  each  year.  All  the  powers  conferred  by  taw  upon  the  surro- 
'  the  oounty  of  New  York  may  be  exercised  by  either  of  the  surrogates  of  the  said 
.  Th^e  shall  be  published  in  the  official  law  paper  published  in  said  county,  upon 
>y  of  every  week,  under  the  name  of  the  surrogate  making  the  several  appoint- 
a  full  and  true  list  of  the  names  of  all  appraisers,  traoder  tax  appraisers,  special 
uans,   referees  and  temporary  administrators,   whom  either  surrogate  shall   have 
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designated  or  appointed  during  the  ppeceding  week  together  with  the  names  of  the  pro- 
ceedings in  which  they  were  appointed  and  the  dates  of  S£ud  appointments. 

Derivation. — Code  civ.  proc.,  1 2506,  without  change:  Motion    In    eontcsted    proceedings. — Matter    of 

aa  revised  by  L,  1914,  oh.  443  from  former  (  2504,  in  Holme,  167  App.  Div.  237,  152  N.  Y.  Supp.  822. 

part,  as  am.  b^  L.  1893,  ch.  9;  L.  1899,  ch.  605:  first  sen-  Order  of  one  samcate  In  Yloiatlon  of  stipnIatioB 

tence  was  originally  revised  from  R.  8.,  pt.  3,  oh.  2»  tit.  1,  before  otber  snrrocale. — Matter  of  Holme,  167  App. 


1 12,  in  part.  Div.  237.  152  N.  Y.  Supp.  822. 

§  37.  Proceedings  in  supreme  court  regulated. 

In  a  special  proceeding  cognizable  before  a  surrogate^  taken  in  the  supreme  court,  as 
prescribed  in  section  ten  of  this  act,  the  seal  of  the  court  in  which  it  is  taken  must  be 
used  where  a  seal  is  necessary.  The  special  proceeding  must  be  entitled  in  that  court; 
and  the  papers  therein  must  be  filed  or  recorded,  as  the  case  may  be,  and  issues  therein 
must  be  tried,  as  in  an  action  brought  in  that  court.  The  clerk  of  that  court  must  sign 
each  record,  which  is  required  to  be  signed  by  the  surrogate  or  the  clerk  of  the  surrogate's 
court.  The  issuing  of  a  citation  may  be  directed,  and  any  order  intermediate  the  citation, 
and  the  decree  may  be  made  by  a  judge  of  the  court. 

Derlvallon. — Code,  S  2507,  without  change;  as  revised     ch.  946;  this  section  was  mostly  new.    But  see  references 
by  L.  1914,  ch.  443  from  former  §  2490.  as  am.  by  L.  1895,      dted  in  note  to  |  2478,  ante. 

§  38.  Transfer  of  proceedings  to  surrogate's  court. 

The  court  may,  at  any  time,  in  its  discretion,  upon  being  satisfied  that  the  reason  for 
the  exercise  of  its  powers  and  jurisdiction  has  ceased  to  operate,  make  an  order  to  transfer 
to  the  surrogate's  court  any  matter  fhen  pending  before  it.  Such  an  order  operates  to 
transfer  the  same  accordingly.  Immediately  after  such  a  transfer,  or  after  the  revocation 
of  the  order  of  the  justice  of  the  supreme  court  as  prescribed  in  section  thirteen,  the- 
surrogate  must  cause  entries  to  be  made  in  the  proper  book  in  his  office  referring  to  all 
the  papers  filed,  and  orders  entered,  or  other  proceedings  taken  in  the  supreme  court;, 
and  he  may  cause  copies  of  any  of  the  orders  or  papers  to  be  made^  and  recorded  or  filed 
in  his  office,  at  the  expense  of  the  county. 

Derivation. — Code  civ.  proc.,  §  2508,  without  change;         Note  of  revisers  of  If  14. — ^No  change  except  to  omit 
as  revised  by  L.  1914,  ch.  443  from  former  |  2491,  as  am.      references  to  general  term. 

by  L.  1895,  ch.  946;  this  section  was  mostly  new.  Discretion  of  supreme  eonrt  to  retain  Jnrlsdietion. . 

^Lawrence  v.  littlefield,  215  N.  Y.  Ml. 

§  39.  Proceedings  of  acting  surrogates,  where  and  how  recorded. 

Where  an  act  is  done,  or  a  proceeding  is  taken  by,  before,  or  by  authority  of,  an 
officer,  or  a  person  appointed  by  the  board  of  supervisors,  or  by  the  board  of  aldermen, 
temporarily  acting  as  surrogate  of  any  county  as  prescribed  in  this  act,  the  same  must, 
be  recorded,  or  the  proper  minutes  thereof  must  be  entered,  in  the  books  of  the  surro- 
gate's court,  in  like  manner  as  if  the  same  were  done  or  taken  by,  before,  or  by  authority 
of  the  surrogate  of  the  county;  and  the  officer  or  person  so  acting,  or  the  clerk  of  the 
surrogate's  court,  must  sign  the  certificate  of  probate  and  any  letters  so  issued,  and  must 
certify  the  record  thereof  in  the  book. 

Derivation. — Code  civ.  proc.,  §  2509,  without  change;         Note  of  revisers  of  ltl4« — No  change  ezoept  to  bring 

as  revised  by  L.  1914,  ch.  443  from  former  §  2494;  this  in  reference  to  board  of  aldermen, 
section  waef  mostly  new.    But  see  R.  S.,  pt.  2,  ch.  6,  tit.  2, 
553. 

§  40.  General  jurisdiction  of  surrogate's  court. 

Each  surrogate  must  hold,  within  his  county,  a  court,  which  has,  in  addition  to  the 
powers  conferred  upon  it,  or  upon  the  surrogate,  by  special  provision  of  law,  jurisdiction, 
as  follows: 

To  administer  justice  in  all  matters  relating  to  the  afifairs  of  decedents,  and  upon  the 
return  of  any  process  to  try  and  determine  all  questions,  legal  or  equitable,  arising  be- 
tween any  or  all  of  the  parties  to  any  proceeding,  or  between  any  party  and  any  other 
person  having  any  claim  or  interest  therein  who  voluntarily  appears  in  such  proceeding, 
or  is  brought  in  by  supplemental  citation,  as  to  any  and  all  matters  necessary  to  be 
determined  in  order  to  make  a  full,  equitable  and  complete  disposition  of  the  matter 
by  such  order  or  decree  as  justice  requires. 

In  addition  to  and  without  limitation  or  restriction  on  the  foregoing  powers,  each 
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rogate  or  surrogate's  court  shall  have  power,  in  the  cases  and  in  the  manner  pre- 
ibed  by  statute: 

..  To  take  the  proof  of  wills;  to  admit  wills  to  probate;  and  to  take  and  revoke  pro- 
«  of  heirship. 

!.  To  grant  and  revoke  lettera  testamentary  and  letters  tif  administration,  and  to 
joint  a  successor  in  place  of  a  person  whose  letters  have  been  revoked. 
I.  To  direct  and  control  the  conduct,  and  settle  the  accounts,  of  executors,  adminis- 
tors,  and  testamentary  trustees;  to  remove  testamentary  trustees,  and  to  appoint  a 
rceseor  in  place  of  a  testam^iatry  trustee. 

t.  To  enforce  the  payment  of  debts  and  legacies;  the  distribution  of  the  estates  of 
iedents;  and  the  payment  or  deUvery,  by  executors,  administrators,  and  testamentary 
atees,  of  money  or  other  property  in  their  possession,  belonging  to  the  estate  or  fund. 
».  To  direct  the  disposition  of  real  property,  and  interests  in  real  property  of  decedents, 
i  the  disposition  of  the  proceeds  thereof. 

i.  To  appoint  and  remove  guardians  for  infants;  to  compel  the  payment  and  delivery 
them  of  money  or  other  property  belonging  to  tiieir  wards;  to  dh«ct  and  control  their 
■duct,  and  settle  their  accounts. 

^  To  settle  the  accounts  of  a  father,  mother  or  other  relative  having  the  rights,  powers 
1  duties  of  a  guardian  in  socage,  and  to  compel  the  payment  and  delivery  of  money 
other  property  belonging  to  the  ward. 

}.  To  determine  the  validity,  construction  or  effect  of  any  disposition  of  property 
itained  in  any  will  proved  in  his  court,  whenever  a  special  proceedmg  is  brought  for 
it  purpose,  or  whenever  it  is  necessary  to  make  such  determination  as  to  any  will 
a  proceeding  pending  before  him,  or  whenever  any  party  to  a  proceeding  for  the  pro- 
le of  any  will,  who  is  interested  thereunder,  demands  such  determination  in  such  pro- 
wling.   (Am.  by  L.  1921,  ch.  439,  in  effect  Oct.  1,  1921.) 

ItttTBlloa.— Code  dv,  pnK.,  (  2»10,  tritbout  ehuoe;  NatMafMradkreMMcnt.— Matter  ol  Thurn- 

eviiiHJbyL.ieU,  Ufa.  443  from  former  HMT2.24na,  bui«b,  72  Misc.  eie.  132  N.  Y.  Bapp.  2flS;  Dftkin  v.  Dem- 

9.    i  2472.  ag  lun,  tv  L.  1903,  ch.  407;  oriiiuiBlly  re-  inc.  A  Paige  66. 

d  from  R  B.,  at.  3,  ch.  2.  til.  1.  (  I:  pt.  2.  oh.  fl,  tjt.  3,  DOtl  to  Ittk  dbMtkiD  tf  eoarl. — MEQuaide  v. 

3,  i»a.  aa  am.  by  L.  186*.  eh.   118:  h.  18fl7,  ch.  782;  Pamt,  223  N.  Y.  7B, 

1S71.  eh.  4S2;  L.  1874.  ch.  287.    1 24T2a,  as  added  b)!  Umned    admlnktoatlan.— Bcvu    v.    Cooper.    72 

1610.  ch.  S76.    1 2720,  aa  am.  by  L  1863,  ch.  680;  the  S.  Y.  317;  Seaman  v.  Whitehead,  78  N.  Y.  306;  Bicgs  v. 

mdDMDl  of  1863  consolidated  farmer  tl  2724,  272G.  Cnn,  sex.  Y.  479;  Matter  of  Hebie,  176  App.Dlt.1S3, 

24,  Dtvoally  reviaed  from  R.  S..  pt.  2,  ch.  8,  tit.  3,  ISS^.  Y.  Supp.  1017;  Matter  of  Bteia,  33  Mwc.  M2,  6S 

a,  68.  BDd  Ht.  4,  (1 »,  37;  L.  1B3T,  ch.  *B0.  (  38.  flml  N.  Y.  Supp.  933;  Matter  ol  Carter,  74  Mi«.  1,  133  N.  Y. 

lee;  L.  1883.  ch.  733.  |  1.     {2735,  origiaally  nviaed  Supp.  7ZJ:  Matter  of  Davis.  9«  Misc.  147.  ISi  N.  Y.  Bupp. 

nR.  S.,  pt.  2.eli.S.(il.  4,  124,  last  clBuae,  143;  Bennett  v.  Cnin,  41  Run  183;  Quran  t.  Uaderhill.  1 

late  •!  mtscn  of  IIU.— Subd.   l.     Referenoe  to  Dem.  302;  Oacks  v.  Haviland.  5  Dem.  It;  Matter  of 

ikins  probate  omitted  ai  that  proceeding  liaa  been  Woodworlh.  S  Dem.  156. 

»led  several  yean,  but  reference  to  H  has  never  been  Jorlsdlctlon  viDler  toratm  iUna.     Hull  v.  Hull, 

m  out  of  the  code  civ,  proc.  228  N,  Y.  342. 

onner  subd.  6.     loserted  in  fint  part  of  section  as  Bqnltr  powcn.— Matter  of  RandaL,  152  N.  Y.  SOS; 

end  Jurisdiction.  Matter  of  Schnabel,  138  App.  Div,  622.  121  N.  Y.  Supp. 

irat  part  of  section  eo«en  1  Z472a  and  is  Intended  to  54;  Matter  of  Haabrouck,  153  App,  Div.  3M,  138  N.  Y. 

irse  jurisdiction  lo  that  every  question  arising  may  Supn.  620;  Matter  of  Holiworth,  166  App.  Div.  160.  1.11 

tned.  N.f.  Supp.  1072;  Matter  of  DoyLe,  180  App.  Div.  368.  167 

[eretotore  there  has  been  no  definite  jurisdictian  lo  N.  Y.  Hupp.  827;  Matter  of  Widmayer,  2§  Misc.  382,  S9 

Blru*  wiiis.  except  where  necessuy  to  the  detenoina-  N.  Y.  Supp.  680;  Matter  ol  Clyne,  72  Misc.  563,  131  N.  Y. 

I  of  a  pending  inuc.     Therefore,  il  «as  neceaeaiy  to  Supp,  1(^;  Matter  of  Connell.  75  Misc.  574,  138  N.  V. 

irt  to  a  supreme  ccurt  action.    Now  luoh  a  proceeding  Supp.  IK:  Matter  of  Arrber.  77  Misc.  2S8.  137  N.  Y. 

(  be  instituted  in  nirrogate'i  i^ourt.    9ee  new  |  2587.  l^pp.  T70;  Matter  of  Isaacs.  103  Misc.  184,  166  N.  V. 

n(tor7>— Matter  of  Runk.  200  N.  Y.  447.  revg.  138  Bupp.  1066;  Matter  of  Hamilton.  76  Hun  200.  27  N.  V. 

J.  Div.  789.  123  N.  Y.  Supp.  523.  Supp.  813;  Matter  of  Wood.  108  Misc.  117.  177  N.  V. 

:MatltBtktB»lltr.— Matter  of  Thomburgh,  72  Misc.  Supp.  667;  Matter  of  Hoffman.  108  Misc.  612,  177  N'.  Y. 

,  132  N.  Y.  Supp.  268;  Matter  of  Brewster.  B2  Misc.  Supp.  605;  Matter  of  Keeler,  109  Misc.  476,  178  N.  Y. 

,  156  N.  Y.  Supp.  588.  Supp.  780;  Matter  of  Brady.  Ill  Misc.  462;  183  N.  V, 

umdktkin  In  nnenO.— Matter  of  Monroe,     142  Supp.  532;  Matter  of  Miller.  112  Misc.  2S7.  183  N.  V. 

Y.  484;  Matter  oTThompson.  184  N.  Y.  36;  Matter  of  Supp.  536;  Matter  of  Kaufman,  113  Misc.  ZOi.  185  N.  Y, 

1.  40  App.  Div,  114.  57  V.  Y.  Supp.  835;  Matter  of  Supp.  246. 

„  168  App.  Div.  718,  152  N.  Y.  Supp.  431:  Matter  of  bunlnnUon  of  wltBCSKS.—Matler  of  Btiggs,  180 

rbau,  177  App.  Div.  898.  183  N,  V.  Supp.  1115;  Matter  App.  Div.  S43,  16S  N.  Y.  Supp.  3S2. 

Elemiann.  lJ8  App.  Div.  182.  165  N.  Y.  Supp.  298;  Proof  of  wUI.— Enalc  of  fllman,  137  N.   Y.  iOi: 

tter  of  Waters  (fsiS),  183  App,  Div.  840;  Matter  of  Waahbon  v.  Cope.  140  N.  Y.  287;  Flatauer  v.  Loser,  211 

Iney.  30  Misc.  18,  62  N.  Y.  Supp.  1023;  Matter  of  N,  Y,  15,  tevg,  156  App,  Div.  561.  148  N.  Y.  Supp.  9.'.7; 

(t,  34  Misc.  446,  70  N,  Y.  Supp.  425;  Matter  of  Grant.  Delabarre  v.  McAliun.  71  App.  Div.  561,  78  N.  ¥.  Supp. 

liiK.  151.  74N.Y.  Supp.  658;  .Matter  of  Haughian,  37  301;  In  re  Swarts's  Will,  79  Misc.  388.  136  N.  Y.  Uupn. 

ic.467.75X.Y.Bupp.932;MatterotMcKay,37Misc.  1106;  Sherwood  v.  Sherwood,  85  Misc.  96,  147  N.  Y. 

,  75  N.  Y.  Supp.  1086;  Matter  of  Cary.  77  Mi«.  602,  Supp.  205;  People  ei  r^.  Jamee  v.  Surrogate's  Court.  30 

N.  Y.  Supp.  6&;  Matter  of  Ziegler.  ^  Misc.  346.  143  Hun  218;  Smith  v.  Hilton.  50  Hun  236.  2  N.  Y.  Supp.  820; 

v.  Supp.  M2;  Nonie  v.  Nonis,  32  Hub  175;  Matter  of  In  re  Hillard's  Estate.  160  N.  Y.  Supp.  514. 

■S.  43  Hun  98;  Matter  of  Dehiplaine.  45  Hun  228;  rratato  of  will  Dt  DOBnsMent.— Matter  of  Hoyi. 

Iter  of  SpeajB.  89  Hun  46.  25  N.  Y.  Supp.  35;  Matter  of  103  Misc.  614.  170  N.  Y.  Supp.  816. 

midt.  B8  N.  Y.  Supp.  595;  Matter  li  Bellesheim,  6         ONutracttoDofdlipailUMittfrealptaHrly. 

n,  60;  Thompwm  v.  Moll.  5  Redf.  574;  Dale  v.  Stokes,  —Matter  of  Harden,  86  Miw.  420.  150  N.  Y.  Supp.  743,  In 
Ledf.  586;  Matter  of  Spaulding.  112  Misc.  317.  183  re  Fanner.  69  Misc.  437.  183  N.  Y.  Supp.  10B9. 
Y.  Supp.  144.  EiccnloR.    ulinliilatralan,    and    latunanUry 
atatalorr  an  Ibarltr-— Matter  of  McDonald.  ln>(ec«,|iirlidlrtlonot>IUTHa(e.— Matter  of  Cornell, 

N.  Y.  272,  afld.,  160  App.  Div.  86.  145  N.  Y.  Suw  137  N.  Y.  600;  Matter  of  NeMoitli.  140  N.  Y.  609;  Mallir 

;  Matter  of  Martin,  211  JTY.  328.  revg.  159  App.  Div.  of  Cbw  v.  Spencer.  86  App,  Div.  454.  83  N.  Y.  Supp.  IrtIT; 

,  144  N.  Y.  Supp.  306;  Dubois  V.  Sands,  13  Bait,  412.  Matter  of  Gilman,  92  App.  Div.  462,  87  N.  Y.  Supp,  12^; 
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Matter  of  Huid,  6  Miw.  171,  26  N.  Y.  Supp.  903;  Matter 
of  Huntley,  18  Misc.  875,  36  N.  Y.  Supp.  113;  Conant  v. 
Wright.  19  Misc.  321.  44  N.  Y.  Supp.  727;  Matter  of  Te 
Culver.  22  Miac.  217.  49  N.  Y.  Supp.  820;  Matter  of 
Whitbeok,  22  Min.  494,  60  N.  Y.  Supp.  932;  Matter  of 
Wallaoe.  28  Misc.  603.  69  N.  Y.  Supp.  1084;  Matter  of 
Huntington,  39  Misc.  477,  80  N.  Y.  Supp.  220;  Matter  of 
Weed.  81  Misc.  386,  143  N.  Y.  Su^-  349;  Matter  of  Oil- 
man. 41  Hun  661;  Matter  of  Van  Dermoor,  42  Hun  326; 
Matter  of  Hobeon,  61  Hun  604,  16  N.  Y.  Si:^.  371,  affd., 
131  N.  Y.  676;  Matter  of  Bbw,  2  Connoly,  360;  Jones  ▼. 
Hooper,  2  Dem.  14;  Brennan  ▼.  Lane,  4  Dem.  3^;  Calyer 
y.  Gabber,  Redf .  306. 

Bzeeuton.  etc.«  Jmisdletlon  of  sammte,  bsne 
and  rerocfttlon  of  letters. — Martin  v.  Diy  Dock,  E.  B. 
A  B.  R.  Co.,  92  N.  Y.  70;  Matter  of  Wiachmann,  80  App. 
Dir.  620,  80  N.  Y.  Supp.  789;  Matter  of  Patterson,  79 
Hun  371,  29  N.  Y.  Supp.  461,  affd.,  146  N.  Y.  327; 
Matter  of  Chittenden,  76  Misc.  92.  136  N.  Y.  Supp.  963; 
Matter  of  Owens,  33  N.  Y.  Supp.  422,  24  Civ.  Proo.  Rep. 
256. 

I>eteniUiiatlon  w  to  persons  entitled. — Matter 

of  Mayer.  84  Misc.  9,  146  N.  Y.  Supp.  666. 

SetUement  of  aeeoants.— Wood  v.  Brown,  34  N.  Y. 
337;  Matter  of  Runk,  200  N.  Y.  447,  revg.  138  App.  Div. 
789,  123  N.  Y.  Supp.  623;  Matter  of  Watson,  216  N.  Y. 
209;  Matter  of  Hodgman,  11  App.  Div.  344,  42  N.  Y. 
Supp.  1004,  affd.,  161  N.  Y.  627;  Borrowe  v.  Coibin,  31 
App.  Div.  172,  62  N.  Y.  Supp.  741.  affd..  166  N.  Y.  634; 
Ludwig  V.  Bungart.  48  App.  Div.  613,  63  N.  Y.  Supp.  91; 
Matter  of  Richmond,  63  App.  Div.  488.  71  N.  Y.  Su|». 
796;  Meeks  v.  Meeks,  79  App.  Div.  49. 79  N.  Y.  Supp.  718; 
Matter  of  Fox,  166  App.  Div.  718,  162  N.  Y.  Supp.  431; 
Matter  of  Riley,  4  Misc.  338.  24  N.  Y.  Supp.  309;  Matter 
of  Kipp.  17  Mtoo.  491,  41  N.  Y.  Supp.  2^,  affd.,  6  App. 
Div.  626,  39  N.  Y.  Supp.  1126;  Haughian  v.  Conlon,  39 
Misc.  684,  80  N.  Y.  Supp.  686;  Matter  of  Freligh,  42 
Misc.  11.  86  N.  Y.  Supp.  880;  Matter  of  Robinson,  42 
Misc.  169. 86  N.  Y.  Supp.  1087;  Matter  of  Thombuxgh.  72 
Misc.  619.  182  N.  Y.  Bupp.  268;  Matter  of  Dollard,  74 
Misc.  312,  133  N.  Y.  Supp.  1107:  Matter  of  Brown.  78 
Misc.  342,  139  N.  Y.  Supp.  469;  Matter  of  Higgins.  81 
Misc.  679,  143  N.  Y.  Supp.  662:  Matter  of  BisLop,  89 
Misc.  366,  161  N.  Y.  Supp.  768;  Matter  of  Kent,  92  Misc. 
113, 166  N.  Y.  Supp.  388:  Matter  of  Kenny.  92  Misc.  330, 
156  N.  Y.  Supp.  827;  Matter  of  Irwin.  100  Misc.  348,  166 
"N.  Y.  Supp.  697;  Matter  of  Gilbert,  39  Hun  61,  affd.,  104 
S.  Y.  200;  Matter  of  Hasard.  61  Hun  201,  4  N.  Y.  Supp. 
701;  Van  Camp  v.  Searle,  79  Hun  134, 29  N.  Y.  Supp.  767; 
Matter  of  Early,  112  Misc.  64,  182  N.  Y.  Sinip.  637; 
Matter  of  Brady,  111  Misc.  492. 183  N.  Y.  Supp.  532. 

Inrlsdletloii  to  appoint  rsTcree  npon  Jndlelol 

tttament. — ^Matter  of  Maloomson,  188  App.  Div.  600, 


177  N.  Y.  Supp.  238, 
8toy  of  proeeedlnss  for  •eeonntlnc-^Matter  of 

£Rierwood,  106  Misc.  183. 
Imtedletfon  to  hear  and  determine  i^ected  elalm. 

—Matter  of  Coombs,  186  App.  Div.  312,  173  N.  Y.  Supp. 

:58« 

Construction  of  wills. — Matter  of  Verplanck,  91 
N.  Y.  439;  Gark>Gk  v.  Vandevort,  128  N.  Y.  374;  Conant 
v.  Wright.  22  App.  Div.  216.  48  N.  Y.  Smsp.  422,  affd..  163 
N.  Y.  636:  Matter  of  Rurmond.  73  App.  Div.  11,  76  N.  Y. 
Supp.  365;  Kirk  v.  McCann.  117  App.  Div.  66.  101  N.  Y. 
Supp.  1093;  Matter  of  Metoalf.  6  Misc.  624,  27  N.  Y. 
Supp.  879;  Matter  of  Havens,  8  Misc.  674.  29  N.  Y.  Supp. 


10B6;  Matter  of  MoCk>ugb.  9  Misc.  386.  30  N.  Y.  Supp 
274;  Matter  of  Young.  17  Misc.  680.  41  N.  Y.  Supp.  sSd 
Matter  of  McCahUl.  29  Misc.  46a  61  N.  Y.  Supp.  1071 
Matter  of  Wilcox.  66  Miso.  170,  107  N.  Y.  Suro.  466 
Matter  of  Welch.  61  Misc.  6.  114  N.  Y.  Supp.  720;  Matter 
of  SooviUe,  72  Misc.  310.  131  N.  Y.  Supp.  W5;  Matter  of 
Irwin.  106  Misc.  348.  166  N.  Y.  Supp.  697;  Matter  of 
Briggs,  101  Miec.  191,  167  N.  Y.  Supp.  682;  mod.  180 
App.  Div.  762.  168  N.  Y.  Supp-  597,  mod.  223  N.  Y.  159 
(Mem.);  Matter  of  Ryalls.  80  Hun  469,  30  N.  Y.  8a|^ 
466;  Board  of  Misaons  v.  Soovell,  3  Dem.  616;  Matter  of 
Thompson,  6  Dem.  117;  Simpson  v.  French,  6  Dem.  106: 
Matter  of  Qoldmaik,  186  App.  Div.  447.  174  N.  Y.  Supp. 
595. 

Antonnpthil  agreement. — ^In  re  Young  v.  Hieks.  92 
N.  Y.  235;  Adams  v.  Swift,  160  Aiip.  Div.  802.  166  N.  Y. 
Supp.  873;  Matter  of  Jones,  3  Misc.  686,  24  N.  Y.  Supp. 

No  Jarlsdietlon  to  set  aside  release  Indaeed  by 
f^and. — Matter  of  Mondshain,  186  App.  Div.  528,  174 
N.  Y.  Supp.  599. 

Inrlsdletlon  to  determine  faUdlty  of  morlgace. — 

Matter  of  Allen,  111  Miso.  93, 138, 181  N.  Y.  Sunn.  398. 

Soiplns  money  proeeedlnss. — Matter  of  EUis,  110 
Misc.  192.  179  N.  Y.  Supp.  873. 

Abfogatlon  of  adopoon.-— Matter  of  Hayford,  109 
Misc.  479,  179  N.  Y.  Supp.  182. 

Acconntlnff  of  encntor  under  wIU  of  noniesl- 
dent.— Matter  of  YuiU.  109  Miso.  466.  178  N.  Y.  Supp. 
871. 

Appointment  of  sukstttatod  tnastoo,  bonds.— 
Mulligan  v.  Bond  A  Mortgagee  Guarantee  Co.,  193  App. 
Div.  741.  184  N.  Y.  Supp.  429. 

Attorney's  Uen.— Matter  of  Crouch.  41  Misc.  349,  84 
N.  Y.  Supp.  936. 

Debts.— Matter  of  Maboney.  88  App.  Div.  140,  84 
N.  Y.  Supp.  329;  Matter  of  Clark  v.  Hvland,  88  App. 
Div.  392.  84  N.  Y.  Supp.  640:  Matter  of  Miner.  39  Misc. 
605,  80  N.  Y.  Supp.  643;  Collins  v.  Beebe,  64  Hun  318,  7 
N.  Y.  Supp.  442. 

Lecacfas.— Bevan  v.  Cooper.  72  N.  Y.  317;  Riggs  v. 
Cragg,  80  N.  Y.  479;  Matter  of  Underhili.  117  N.  ¥7471; 
Matter  of  Pernr,  6  Misc.  149,  26  N.  Y.  Supp.  716;  Johnson 
v.  Weir,  34  Misc.  683,  70  N.  Y.  Supp.  1021;  Matter  of 
Delgado.  79  Misc.  690.  141  N.  Y.  Supp.  198. 

Determination  of  title  to  property. — ^MaUer  of 
Watson.  165  App.  Div.  252,  160  nTY.  8m>p.  776;  Matter 
of  Hess,  86  Misc.  669,  148  N.  Y.  Supp.  1054;  Matter  of 
Watson,  86  Misc.  688,  148  N.  Y.  Supp.  902. 

Bank    aceounts. — Fribourg     v.     Emigrants 

Industrial  Savings  Bank.  168  App.  Div.  816,  164N.  Y. 
Supp.  532;  Matter  of  Mount  Vernon  Trust  Co.,  176  App. 
Div.  363,  161  N.  Y.  Supp.  1060. 

Dlsposltton  of  real^  to  pay  debts.— Oarlock  v. 
Vaadervort.  128  N.  Y.  874;  Matter  of  Day,  76  Mise.  597. 
136  N.  Y.  Supp.  172;  Matter  of  Lyneh.  88  Hun  300. 

Guardians.— Mattw  of  Gamp,  126  N.  Y.  877;  Long  v. 
Long,  142  N.  Y.  646:  Matter  o3  Bolton,  150  N.  Y.  129; 
Matter  of  Bolton,  20  Mi«s.  582,  46  N.  Y.  Supp.  908; 
Matter  of  Wagner,  76  Miso.  419.  136  N.  Y.  Supp*  078; 
Matter  of  Kerwin,  69  Hun  388. 14  N.  Y.  Supp.  853;  Weloh 
v.  Gallaoher,  2  Dem.  40:  Maokay  v.  Fulkrton.  4  Dem.  153; 
Browne  v.  Bedfoid,  4  Dem.  304;  Matter  of  Maacini,  108 
Miso.  102.  178  N.  Y.  Supp.  57. 

Determlnatton  of  ntte  to  property.— Matter  of 
Aldrioh.  194  App.  Div.  816,  186  N.  Y.  Supp.  716. 


§  41.  Jurisdiction  of  persons;  when  and  how  obtained. 

The  surrogate's  court,  in  any  proceeding  before  it,  shall  have  jurisdiction  of  the  follow- 
ing described  persons: 

1.  The  petitioner. 

2.  Parties  who  have  been  duly  cited,  including  all  those  described  as  being  persons 
belonging  to  a  class,  or  connected  with  the  decedent,  or  as  interested  in  the  property  or 
matter  in  question,  whether  designated  by  their  full  and  correct  names  or  not. 

3.  Persons  of  full  age  who  have  not  been  judicially  declared  to  be  incompetent  to 
manage  their  affairs, 

a.  Who  shall,  either  before  or  after  the  filing  of  the  petition,  waive  the  issue  or  service, 
or  both,  of  the  citation  by  an  instrument  in  writing  signed,  acknowledged,  or  proved 
itnd  duly  certified. 

b.  Who,  whether  named  in  the  petition  or  citation  or  not,  shall  appear  personally  in 
court  and  file  written  signed  notice  of  appearance  acknowledged,  or  proved,  and  duly 
certified. 

c.  Who,  whether  named  in  the  petition  or  citation  or  not,  shall  appear  by  attorney 
whose  authority  in  writing  to  appear,  so  signed,  acknowledged,  or  proved,  and  duly 
certified,  shall  be  filed. 
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civ.  mtw.,  1 3611.  without  ohAOfe; 
B8  ravioed  by  L.  1914,  eh.  443  from  former  ff  2518,  2^8, 
2617.  I  2518,  originaUy  revised  from  R.  S.,  pt.  2,  oh.  6. 
tit.  2.  1 26.  I  2528,  as  Am.  by  L.  1896,  oh.  570;  L.  1911. 
eh.  330;  ioRsmaUy  revised  from  L.  1870,  oh.  350,  |2. 


b7  •Momej.^  Matter  of  Besan.  167 

If  oim8ideiits.~Matter  of  Ford,  98  Miso.  100, 
163  N.  Y.  Sapp.  960. 
Sobstltattoii  of  attoniers.~ChatfieId  v.  Hewlett,  2 
1 2617,  as  am.  by  L.  1894,  oh.  118;  seetion  new  as  oiigi*     Dem.  191;  Hoee  v.  Halaey,  2  Dera.  577. 
nally  ineerted  in  eode  dv.  proe.  Sopplementai  citation. — Matter  of  Marx,  100  Miao. 

lioto  of  rmrlacn  of  im.— This  seetion  is  rewritten     58jl79  N.  Y.  Supp.  302. 
from  §  2528.  and  embodies  provisions  found  in  other  seo-         WaIvw  of  ettanon.'— Matter  of  Gr^p>ry,  13  Miae.  968t 
tions  eonoeming  obtaining  jurisdiction  of  the  person.  35  N.  Y.  Supp.  105:  Matto*  of  Post,  30  Miso.  551,  64 

By  making  this  general  section  we  fix  juiisdiotion  of  the     N.  Y.  Supp.  369;  Matter  of  Graham,  39  MiM*  226,  79 
poson  and  avoid  much  repetitibn  in  other  sections.  N.  Y.  Bnpp.  573. 

Subd.  e.     Most  surrogates  now  refuse  to  allow  an         *«€l<M.'*-~Matter  of  £no.  Ill  Misc.  69.  182  N.  Y. 
attorney  to  appear  for  a  person  not  dted  without  written     Supp.  571. 
authority.     Any   other   practice   would   be   dangerous 
in  the  cities. 


§  42.  Jurisdiction  of  subject  matter;  objection  to  defect  in  record. 

The  surrogate's  court  obtaiiis  jurisdictioii  in  every  case  to  make  a  decree  or  other 
determination  by  the  existence  of  the  jurisdictional  facts  prescribed  by  statute.  When 
the  decree  or  other  determination  fails  to  recite  the  existence  or  proof  of  a  jurisdictional 
fact,  and  such  fact  actually  existed;  or  when  any  party  has  failed  to  take  any  inter- 
mediate proceeding  required  by  law  to  be  taken,  an  objection  to  such  decree  or  deter- 
mination  based  thereon  is  available  only  upon  appeal,  and  the  surrogate's  court  may, 
in  its  discretion,  allow  such  a  defect  to  be  supplied  by  amendment. 

DerlTatlon.— Code  dr.  proc..  f  2512,  without  change;  Note  of  reflMts  of  ltl4.— As  this  seotiop  (former 
as  revised  by  L.  1914,  oh.  443,  from  former  ft2474;  ong-  1 2474)  is  drawn  it  would  seem  that  the  court  had  no 
inally  revised  from  L.  1868.  eh.  260,  f  1 :  L.  1870,  oh.  359,  jurisdiction  to  make  a  decree  at  all  unless  all  necMsary 
1 1;  L.  1872i  oh.  92.  parties  were  dted.    Repeal  and  substitute  new  section 

foUowing  (new  12512). 

§  43.  Presiunption  of  jurisdiction. 

Where  the  jurisdiction  of  a  surrogate's  court  to  make  a  decree  or  other  determination 
is  dravni  in  question  collaterally,  the  jurisdiction  is  presumptively,  and,  in  the  absence 
of  fraud  or  collusion,  conclusively,  established,  by  an  allegation  of  the  jurisdictional 
facts,  contained  in  a  written  petition  or  answer,  duly  verified,  used  in  the  surrogate's 
court.  The  fact  that  jurisdiction  of  the  parties  was  obtained  is  presumptively  proved, 
by  a  recital  to  that  effect  in  the  decree. 


ItaHvUtlon.— Code  dv.  proc.,  (  2513,  without  change: 
as  revised  by  L.  1914,  eh.  443  from  former  1 2473,  as 
am.  by  L.  1910,  ch.  576;  originally  revised  from  L.  1870, 
eh.  350. 

Note  of  reftien  of  ttU.— This  section  made  more 
definite  and  inolusrve. 

In  BBiMval.— Roderigas  v.  East  Biver  Sar.  Inst.,  63 
N.  Y.  460;  Beers  v.  Shannon,  73  N.  Y.  292;  Roderigas  v. 
East  River  Sav.  Inst.,  76  N.  Y.  316;  O'Connor  v.  Higgins, 
113  N.  Y.  511;  Power  v.  Speokman.  126  N.  Y.  354:  Conant 
v.  Wright,  19  Misc.  821.  44  N.  Y.  Supp.  727;  Csech  v. 
Bean,  35  Misc.  729, 72  N.  Y.  Supp.  402;  Beers  v.  Shannon, 
12  Hun  161;  Mursynowski  v.  Del,  L.  db  W.  R.  Co.,  15 
N.  Y.  Supp.  481. 


Bireet  or  seetion.— Sibley  v.  Waffle.  16  N.  Y.  180. 

Wnad  and  eoUuilon.— Matter  of  Tilden,  98  N.  Y. 
434;  Hoes  v.  N.  H.  A  H.  R.  Co.,  173  N.  Y.  435.        x 

Residence  of  testator.— Bolton  v.  Sohriever,  .  135 
N.  Y.  65;  Van  QassMc  v.  Staples,  85  App.  Div.  271, 
83  N.  Y.  Supp.  SR25;  1^  v.  Jay,  79  Hun  535.  29  N.  Y. 
Supp.  933;  Bumsted  ▼.  Read,  81  Batfo.  661. 

rartlea,  citation.— Wetmoi^  v.  Parker,  52  N.  Y.  45Q; 
Kelly  V.  West,  80  N.  Y.  139;  Leonard  v.  Columbia  Steam 
Navigation  Co.,  84  N.  Y.  48;  Hood  v.  Hood,  85  N.  Y.  561: 
Matter  of  Killan,  172  N.  Y.  547;  McMahon  v.  Smith,  24 
App.  Div.  25, '49  N.  Y.  Supp.  93;  Sisco  v.  Martin,  61  App. 
Div.  502,  70  N.  Y.  Supp.  597;  Mott  v.  Fort  Edward 
Water  Works  Co.,  79  App.  Div.  179,  79  N.  Y.  Supp.  1100. 


§  44.  Effect  of  exorcise  of  jumdictioa. 

Jurisdiction,  once  duly  exercised  over  any  matter  by  a  surrogate's  court,  excludes  the 
subsequent  exercise  of  jurisdiction  by  another  surrogate's  court  over  the  same  matter, 
and  all  its  incidents,  except  as  otherwise  specially  prescribed  by  Law.  Where  a  guardian 
has  been  duly  appointed  by,  or  letters  testamentary  or  of  administration  have  been  duly 
issued  from,  or  any  other  special  proceeding  has  been  duly  commenced  in,  a  surrogate's 
court  having  jurisdiction,  all  further  proceedings  to  be  taken  in  a  surrogate's  court,  with 
respect  to  the  same  estate  or  matter  must  be  taken  in  the  same  court. 

DaflfBtlMi.-rCode  dv.  proc,  1 2514,  without  chai«e; 
as  revised  by  L.  1914,  ch.  443  from  former  f  2475;  origi- 
naDy  revised  from  R.  S.,  pt.  3,  oh.  2,  tit.  1,  1 12;  pt.  2, 
eh.  6,  tit.  1.  §28,  and  Ut.  £  §24. 

AppMcatton.— Brick  v.  Brick,  66  N.  Y.  144;  Matter  of 


,  94  Misc.  70, 157  N.  Y.  Supp.  270;  Matter  of  Hpyt, 
103  Misc.  614,  170  N.  Y.  Supp.  846. 

Duty  of  smrogate  of  one  eoan^  when  probate 
pencfing  in  another  county. — ^Matter  of  Buckley*  41  Hun 


106;  Matter  of  Zerega,  58  Hun  605,  12  N.  Y.  Supp.  497; 
Matter  of  Harvey.  3  Redf.  214. 

Denial  of  JarfadleClon  by  contestant.— People  ex  reL 
James  V.  Surrogate's  Court,  36  Hun  218. 

Jorisdlctton  of  appointment  of  niardian. — Matter 
of  Maiilton,  98  Misc.  490, 164  N.  Y.  Supp.  745;  Matter  of 
Stein,  98  Misc.  493,  164  N.  Y.  Supp.  930;  In  re  Henry's 


Guardianship,  164  N.  Y.  Supp 


.  oupi 
.929. 


§  46.  Exclusive  jurisdiction. 

The  surrogate's  court  of  each  county  has  jurisdiction,  exclusive  of  every  other  surro- 
gate's court,  to  take  the  proof  of  a  will,  ^d  to  grant  letters  testamentary  thereupon. 
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SURROGATE'S  COURT  ACT 
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or  to  grant  letters  of  administration,  as  the  case  requires,  in  either  of  the  following 
cases: 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resident  of  that  county,  whether 
his  death  happened  there  or  elsewhere. 

2.  Where  the  decedent,  not  being  a  resident  of  the  state,  died  within  that  county, 
leaving  personal  property  within  the  state,  or  leaving  personal  property  which  has, 
since  his  death,  come  into  the  state,  and  remains  unadministered.. 

3.  Where  the  decedent,  not  bdlng  a  resident  of  the  state,  died  without  the  state,  leaving 
personal  property  within  that  county,  and  no  other;  or  leaving  personal  property  which 
has  since  his  death,  come  into  that  county,  and  no  other,  and  remains  unadministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a  resident  of  the  state,  and 
a  petition  for  probate  of  his  will,  or  for  a  grant  of  letters  of  administration,  under  sub- 
division two  or  three  of  this  section,  has  not  been  filed  in  any  surrogate's  court;  but  real 
property  of  the  decedent,  to  which  the  will  relates,  or  which  is  subject  to  disposition 
under  article  thirteen  of  this  act,  is  situated  within  that  county,  and  no  other. 


Dofmiloil. — Code  civ.  proc.,  f  2515,  without  ohanse; 
as  revised  by  L.  1014,  oh.  443  from  former  f  2476:  oiici' 
luUly  revised  from  R.  S.,  pt.  2,  oh.  6,  tit.  2.  f  23;  pt.  3, 
ch.  2,  tit.  1.  1 1;  L.  1887.  eh.  400.  f  1. 

In  general. — Mass  v.  German  Sav.  Bank,  73  App. 
Div.  524,  77  N.  Y.  Supp.  266,  affd.,  176  N.  Y.  377:  Spratt 
V.  Syms,  104  App.  Div.  232,  93  N.  Y.  Supp.  728;  Homans 
▼.  New  York  life  Ins.  Co.,  65  Miso.  674,  106  N.  Y.  Supp. 
029:  Hebne  v.  Buokelew.  229  N.  Y.  363. 

Construetlon.— Hoes  v.  N.  Y.,  N.  H.  ft  H.  R.  Co.,  173 
N.  Y.  435;  Matter  of  Arnold.  114  App.  Div.  244.  99  N.  Y. 
Supp.  740;  Matter  of  Hanford,  113  Misc.  630,  185  N.  Y. 
Sudd.  254. 

'^rcnonal  iwoper^.** — Matter  of  Ostromislensky. 
110  Miso.  180,  180  N.  Y.  Supp.  267. 

BeaMent  decedent.— Kennedy  v.  Ryall,  67  N.  Y.  307; 
Cauifiekl  v.  Sullivan,  85  N.  Y.  153;  Matter  of  Jones,  19 
Misc.  80,  43  N.  Y.  Supp.  965;  Matter  of  Hyland,  24  Misc. 
357.  53  N.  Y.  Supp.  717;  Matter  of  Brant.  30  Misc.  14,  62 
N.  Y.  Supp.  007;  Matter  of  Walker.  54  Mise.  177.  105 


N.  Y.  Supp.  800;  Matter  of  MoEIwaine,  77  Miso.  317.  137 
N.  Y.  Supp.  681;  Matter  of  Buokley*  41  Hun  100;  Hill 
V.  Horton.  4  Dem.  88;  Matter  of  Taylor.  6  Dem.  158; 
Oviedo  V.  Duffie,  5  Redf.  137;  Matter  of  Greene,  186 
Aptf.  Div.  003, 172  N.  Y.  Supp.  804;  Matter  of  Seymour. 
lOf  Miso.  330.  177  N.  Y.  Supp.  702. 

BegMent  decedent,  qaesnon  of  teet. — Webster  v. 
KeOogg  Co.,  168  App.  Div.  443,  153  N.  Y.  8upp.  80O. 

Nonresident  dying,  within  eonnty.—^vans  v. 
Schoonmaker,  2  Dem.  240. 

Nonresident  dying  wItlMNit  state,  personal  |irop« 
crty.— Van  Giessen  v.  Biidford,  83  N.  Y.  348;  Ruswll  v. 
Hartt,  87  N.  Y.  10;  Aeoountinf  of  Hughes,  05  N.  Y.  55; 
Matter  of  FitoL  160  N.  Y.  87;  Hoes  v.  N.  Y.  &  H.  R.  Co.. 
73  App.  Div.  363,  77  N.  Y.  Supp.  117;  Matter  of  McCabe, 
84  App.  Div.  145.  82  N.  Y.  Supp.  180:  Matter  of  Qennert. 
06  App.  Div.  8,  80  N.  Y.  Supp.  37;  lUUtter  of  Arnold,  114 
Aim.  Div.  244.  00  N.  Y.  Supp.  740;  Matter  of  Delaplaine, 
45  Hun  225;  White  v.  Nelson.  2  Dem.  265. 


§  46.  Concurrent  jurisdiction  of  two  or  more  surrogates. 

Where  personal  property  of  the  decedent  is  within,  or  comes  into,  two  or  more  counties, 
imder  the  circumstances  specified  in  subdivision  three  of  the  last  section;  or  real  property 
of  the  decedent  is  situated  in  two  or  more  counties,  under  the  circumstances  specified 
in  sifbdivision  four  of  the  last  section;  the  surrogates'  courts  of  those  counties  have  con- 
current jurisdiction,  exclusive  of  every  other  surrogate's  court,  to  take  the  proof  of  the 
will  and  grant  letters  testamentary  thereupon,  or  to  grant  letters  of  administration,  as 
the  case  requires.  But  where  a  petition  for  probate  of  a  will,  or  for  letters  of  adminis- 
tration, has  been  duly  filed  in  either  of  the  courts  so  possessing  concurrent  jurisdiction, 
the  jurisdiction  of  that  court  excludes  that  of  the  other. 

DcHYmtton.— Code  oiv.  proo.,  f  2516.  without  ofaange;  as  revised  by  L.  1014.  oh.  443  from   former  1 2477;  origi- 
nally revised  from  R.  S..  pt.  2,  ch.  6.  tit.  2.  §  24. 

§  47.  Jurisdiction,  how  affected  by  locality  of  debts. 

For  the  purpose  of  conferring  jurisdiction  upon  a  surrogate's  court,  a  debt  owing  to  a 
decedent  by  a  resident  of  the  state  is  regarded  as  personal  property  situated  within  the 
coimty  where  the  debtor,  or  either  of  two  or  more  joint  debtors,  resides;  and  a  debt 
owing  to  him  by  a  domestic  corporation  is  regarded  as  personal  property  situated  within 
the  county  where  the  principal  office  of  the  corporation  is  situated.  But  the  foregoing 
provision  does  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note,  or  other 
instrument  for  the  pa3rment  of  money  only,  in  terms  negotiable  or  payable  to  the  bearer 
or  holder.  Such  a  debt,  whether  the  debtor  is  a  resident  or  a  non-resident  of  the  state, 
or  a  foreign  or  a  domestic  government,  state,  county,  public  officer,  association,  or  cor- 
poration, is,  for  the  purpose  of  so  conferring  jurisdiction,  regarded  as  personal  property 
at  the  place  where  the  bond,  note  or  other  instrument  is,  either  within  or  without  the 
state. 

Dofmtlon.— Code  dv.  proe..  1 2517,  without  chance;  Csech  v.  Bean,  35  Miso.  720,  72  N.  Y.  Supp.  402;  Johwoa 

as  revised  by  L.  1014.  oh.  443  from  former  1 2478;  section  v.  Smith.  25  Hun  171;   Haytrard  v.  Place,  4  Dem.  497; 

new  as  origmally  insnled  in  code  dv.  proo.  Matter  of  Hopper,  5  Den.  342;  Matter  of  MiOer,  5*  Dem. 

Nature  of  debt.— Beers  v.  Shannon.  73  N.  Y.  202;  381. 
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Proceedings,  how  begun; 


ARTICLE  4 

and  process;  service  of  citation  and  other 
process,  and  proof  thereof 


8«otioB48.  Pioeeeding  commeaocd  by  petition;  itrtttto  of  Hmit>a*ionB. 

49.  Written  pfoadingH  required. 

50.  VerificatioQ  tiieteof . 

61.  Qenerai  contenta  of  petition. 

52.  Prooeni;  how  executed  and  returnable. 

53.  General  contenta  of  citation. 

54.  Additional  requirementa;  persona  constituting  a  olaaa;  persona  unknown  or  whoae  namea  or  parte  of  names 

are  unknown. 

55.  Citation;  how  served  within  state. 

56.  ServicefMrsonally  without  the  state,  or  by  publieatu». 

57.  Application  for  order. 

58.  Order,  when  and  how  made;  contenta  thereof. 

59.  Time  and  manner  of  service  of  citation. 

60.  Additional  requirement  in  case  of  infants  and  others. 

61.  Proof  of  aervice  of  a  subpoena,  citation  or  other  process. 

62.  Newspapers  in  which  publications  moat  be  made. 


§  48.  Proceeding  commenced  by  petition ;  statute  of  limitations. 

Every  proceeding  in  surrogate's  court  shall  be  commenced  by  the  filing  of  a  petition. 
In  any  case  where  the  time  in  which  to  begin  such  proceeding  is  limited,  a  citation,  or 
an  order  to  show  cause,  on  such  petition  must,  within  sixty  days  thereafter,  be  issued 
and  be  served,  as  prescribed  in  this  act,  upon  the  adverse  party,  or  upon  one  of  two  or 
more  adverse  parties,  who  are  jointly  liable,  or  otherwise  united  in  interest;  or,  within 
the  same  time,  the  first  publication  thereof  must  be  made  pursuant  to  an  order  made  as 
prescribed  in  this  act. 

ItaHT»ttoil«— Code  civ.  proo.,  1 2518,  without  ehaage;  iMiUiice  of  dtatton.— Matter  of  Joslin,  74  Miac.  332, 

as  reviaed  by  L.  1914,  ch.  443  from  former  f{  2516,  2517;  134  N.  T.  Supp.  229. 

aeetiona  new  aa  origixiaUy  inserted  in  code  ov.  proc.  Agiplleation   lo  fMftto  order  Mitmlng  transfer 

Note  of  rcflscrs^UfU.— Repeal  1 2516.    T^der  that  tex.— Matter  of  Severance,  106  Miac.  710,  175  N.  Y. 

seetion  it  waa  a  question  whether  a  proceeding  without  Supp.  458. 

citation  waa  ever  oommenced.    Neceaaary  part  of  §  2516  fldvice  of  dtatfon. — Matter  of  Bradley,  70  Hun  104, 

embodied  above.  23  N.  Y.  Supp.  1127;  Pryer  v.  Clapp,  1  Dem.  387;  Foun- 

JniiMllctftHi.— Matter  of  Gary.  77  Miao.  602.   138  tain  v.  Carter.  2  Dem.  313. 

N.  Y.  Supp.  682.  Section  cited.— Matter  of  Eno.  Ill  Miac.  69,  180 

AwpllcSilkNi.>-Matter  of  Bonnett,  9  N.  Y.  Supp.  459,  N.  Y.  Supp.  889. 

1  Connoly,  294. 


§  49.  Written  pleadings  required. 

All  petitions,  answers,  and  objections  shall  contain  a  plain  and  concise  statement  of 
the  facts  constituting  the  claim,  objection  or  defense,  and  a  demand  for  the  decree,  order, 
or  other  relief,  to  which  the  party  supposes  himself  to  be  entitled,  and  shall  be  duly 
verified.  The  surrogate  may  require  that  a  copy  thereof  be  served  upon  any  person 
interested  in  such  manner  as  he  may  direct.  A  party  who  fails  to  comply  with  such 
requirement  may  be  treated  as  a  party  in  default. 

DcrimMoii*— Code  dv.  proc.,  f  2519,  without  chance; 
as  revised  b^  L.  1914.  eh.  443  from  former  §  2533;  section 
new  as  oncinaUy  ineerted  in  code  civ.  proo. 

Note  or  revficn  of  t914.-^For  a  history  of  oral  and 
written  pleadinc  in  suirogate'e  oourt,  aee  Matter  of  work, 
76  Misc.  403. 

The  change  requires  all  pleadings  to  be  in  wiithig  and 
verified.  This  makes  a  more  definite  and  orderly  jprooe- 
dure.  Under  this  section  "written  "  and  "duly  verified  " 
wUdi  oeeun  in  many  sectione  are  eliminated.  This 
seetion  was  a  rehc  of  the  time  when  the  surrogate's  court 
was  not  a  court  of  record. 

In  mnflnL—Matter  of  Walsh.  107  Miso.  475.  176 
N.Y.  Supp.  701. 


Itnn  prior  lo   rarrofato's   code  of  1914.— 

Matter  (^Sheldon,  168  App.  Div.  843, 144  N.  Y.  Supp.  94; 
Matter  of  Work.  76  Miso.  403, 137  N.  Y.  Supp.  97. 

Fetflloii«  saffldaieF.— Henry  v.  Henry,  3  Dem.  322. 

OMeettooSy  8llfll«teiiQr.->Mattar  of  Work,  76  Miso. 
4D3, 137  N.  Y.  Supp.  97;  Gallagher  v.  SuipIeoB,  163  N.  Y. 
8iq;>p.  551 :  Robert  v.  Monan,  4  Dem.  148. 

yerlllcatlon.— Thompson  v.  Mott.  2  Dem.  154. 

Worm  of  denial.— Matter  ofBrommer,  105  Misc.  336. 

JDemumr  not  a  proper  pleading. — Matter  of  Eno,  111 
Misc.  69,  180  N.  Y.  Supp.  889. 

Service  of  anawers  npon  oodcfendants. — Matter  of 
lake,  109  Misc.  287.  178  N.  Y.  Supp.  768. 


§  60.  Veriflcation  thereof. 

The  provisioiis  of  law  relating  to  the  verification  of  a  pleading  in  a  civil  action  in  the 
supreme  court  apply  to  a  verification  made  pursuant  to  this  act^  and  to  the  petition  or 
othw  paper  so  v^ified,  where  they  can  be  so  apptied  in  substance,  without  r^ard  to  the 
form  of  the  proceeding. 

771 
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Dafmtton. — Code  dv.  proo.,  f  2520,  without  chance  |  2534;  seotion  new  as  originaUy  inserted  in  code  t&v. 
in  subetanoe;  as  revised  by  L.  1914,  oh.  443  from  f(vmer    proo. 

§  61.  General  contents  of  petition. 

A  petition  must  substantially  set  forth: 

1.  The  title  of  the  proceeding,  the  name  and  residence  of  the  person  to  whose  estate 
or  fund  the  proceeding  relates,  and  the  name  and  residence  of  the  petitioner. 

2.  The  facts  upon  which  the  jurisdiction  of  the  court  depends  to  entertain  the  appli* 
cation  and  grant  the  relief  asked  for. 

3.  So  far  as  they  can  be  ascertained  with  due  diligence,  the  names  and  post-office 
addresses  of  all  the  persons  interested  in  the  proceeding  who  are  required  to  be  cited 
upon  the  application,  or  concerning  whom  the  court  is  required  to  have  information; 
and  if  the  name  or  post-office  address  of  any  of  such  persons  is  unknown,  the  facts  which 
show  what  effort  has  been  made  to  ascertain  the  same. 

4.  That  there  are  no  other  persons  than  those  mentioned  interested  in  the  application 
or  proceeding. 

5.  A  request  for  the  relief  or  action  of  the  court  to  which  the  petitioner  deems  himself 
entitled. 

Before  any  process  shall  be  issued  on  a  petition  the  petitioner  may  be  required  to  show 
by  his  petition  or  otherwise  the  following  matters: 
If  any  person  named  be  an  infant  there  shall  be  set  forth: 

a.  His  age,  and  whether  or  not  he  has  a  general  or  testaznentary  guardian. 

b.  Whether  or  not  his  father,  or  if  he  be  dead,  his  mother  is  living,  giving  the  name 
and  post-office  address  of  such  person. 

c.  The  person  with  whom  such  infant  resides  and  his  post-office  address. 

If  any  person  named  be  an  adjudged,  or  an  alleged,  incompetent  there  shall  be  set 
forth: 

a.  The  name  and  post-office  address  of  the  committee,  if  any,  and  the  name  and  post- 
office  address  of  the  person  or  institution  having  the  care  or  custody  of  such  in- 
competent. 

b.  The  facts  regarding  his  incompetency,  and  the  name  and  post-office  address  of  a 
relative  or  friend  having  an  interest  in  his  welfare. 

If  any  of  such  persons  be  included  in  a  class,  and  his  name  be  unknown  there  shall 
be  set  forth: 

The  names  and  post-office  addresses  of  those  persons  of  the  class  who  are  known,  and 
a  general  description  of  all  other  persons  belonging  to  such  class,  showing  their  connection 
with  the  decedent  or  fund  and  their  interest  in  the  property  or  matter  in  question. 

If  any  of  such  persons  be  unknown  or  his  name  be  unknown  there  shall  be  set  forth: 

A  general  description  of  such  person  showing  his  connection  with  the  decedent  or  fund, 
and  his  interest  in  the  property  or  matter  in  question. 

DcrlvmMoii. — Code  dv.  proc.,  1 2521,  without  ohance;  Note  of  reflMrs  of  ttl4. — ^This  ceneral  seotion  has 
as  revised  by  L.  1014.  oh.  443  from  former  ft  2662,  in  part,  been  drawn  to  put  into  one  seotion  the  general  require- 
as  am.  by  L.  1383,  eh.  686;  L.  1004,  oh.  184:  consoUaated  ments  of  a  petition  which  are  repeated  In  mai^  seotions. 
from  former  H  2660, 2661 ;  the  former  new  when  originaUy  It  will  be  noticed  that  only  1h6  first  five  are  junsdiotionaL 
inserted  in  code  oiv.  pcoe.  uid  the  latter  originally  revised  'The  remainder  of  the  seotion  shows  what  should  be  in  a 
from  R.  8.,  pt.  2,  oh.  6,  tit.  2, 1 26.  petition  to  enable  the  surrogate  to  act  intelligently. 


§  62,  Process;  how  executed  and  returnable. 

The  process  of  the  surrogate's  court  shall  be  a  citation  to  show  cause,  an  order  to 
show  cause,  and  such  other  process  and  mandate  as  the  surrogate  is  or  shall  be  au- 
thorized by  law  to  issue  and  employ  in  the  performance  of  ihe  duties  imposed  on  him 
and  in  the  enforcing  of  his  orders  and  decrees. 

A  citation  or  other  mandate  of  a  surrogate's  court  must,  except  where  it  is  otherwise 
specially  prescribed  by  law,  be  made  returnable  before  the  surrogate's  court  from  which 
it  was  issued,  and  may  be  served  or  executed  in  any  county.  A  warrant  of  attdtJpnent 
must  be  directed  to  the  sheriff  of  the  surrogate's  coimty,  who  may  execute  it  in'^y 
county,  and  must  convey  the  person  arrested  to  the  place  where  it  is  returnable,      s 

N 

Derimtton*— Code  civ.  proo..  1 2622,  without  chan^;  intended  t6  do  away  with  dtation  'to  attend  "  whiollv 

as  revised  bv  L.  1014,  oh.  448  from  former  §  2516;  ongi-  causes  many  peqpU  useless  expense,  and  substitute  oita-^ 

nalhr  revised  from  L.  1837.  oh.  460,  fft  66,  67.  tion  ''to  show  cause." 

Koto  of  rmrlMn  of  lil4.— lliere  has  been  no  seetien         OMiatmetfoii  snd  wpfUitmUnm* — Matter  of  Eno.  Ill 

9eoifyins  the  "process "  in  surrogate's  court.     It  is  liiiso.  69,  ISO  N.  Y.  Supp.  899. 
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§  63.  General  coateats  of  citation. 

A  citation  must  substantially  set  forth: 

1.  The  name  and  residence  of  the  petitioner,  and  of  the  person  to  whose  Mtate  or 
fund  the  proceeding  relates. 

2.  The  names  of  all  the  persons  to  be  cited  who  liave  not  waived  its  issue  and  service, 
or  have  not  appeared,  so  far  as  the  same  can  be  ascertained. 

3.  The  time  and  place  when  the  citation  is  returnable,  wliich  time  must  not  be  more 
than  four  months  aftfir  the  date  thereof. 

4.  The  object  of  the  proceeding  in  r^ard  to  which  the  persons  cited  are  required  to 
show  cause. 

5.  The  date  when  the  citation  issues. 

6.  It  must  be  attested  in  the  name  of  the  surrogate,  and  by  the  seal  of  his  court. 

DvbatlOB.— Code  dv.   mao.,   (2123.  h  addacl  bj  Mole  «r  nrlnn  af  UU.—Thi>  and  tha  foUowins  mt- 

L.  lOIf,  oh. M3.  wiUiout  cbuce', Me fomw  1(2519, 20IS,  Hon  maka  fsnenl  provlBloai  for  oaoMnt*  of  oiutioa.    In 

3UI.     1 2610,  orlclsaUy  nvlaed  from  L.  1837,  eh.  480,  nuili  miuaU  priwriwlinn  rvtemue  i*  than  inkde  only  to 

IT.    iailS,uuu.  byL-lSll,  oh.  433;otuiiwUyreviHil  uiy  maowl  pioriigoD  Out  must  ba  in  tha  (dutioa  f«  that 

btm  R.  S.,  pt.  3,  oh.  S,  lit.  2.  I  37;  L.  183?,  cdi.  MO,  1 T.  pnoaedina. 
(  9S56t  new  M  gfifiuUy  fnaarMd  Id  oada  dv.  proa. 

§64.  Additional  requirements;  persons  constituting  a  class;  persons  un- 
known or  whose  names  or  parts  erf  names  are  unknown. 

In  addition  to  the  requirements  of  the  last  section,  a  citation  must  substantially  set 
forth: 

1.  Where  the  names  of  some  persons  to  be  cited  comprising  a  class  are  unknown,  the 
names  of  those  persons  of  the  class  who  are  known,  and  a  general  description  of  all  other 
persons  belonf^g  to  such  class,  showing  their  connection  with  the  decedent  and  thdr 
interest  in  the  property  or  matter  in  question. 

2.  Where  the  persons  to  be  cited  are  unluiown,  a  general  description  of  such  persons 
showing  their  connection  with  the  decedent  and  their  interest  in  the  property  or  matt^ 
in  question. 

In  either  of  said  cases  where  the  petitioner  is  ^norant  of  the  name  of  a  person  to  be 
cited,  he  may  designate  that  person  in  the  citation  by  a  fictitious  name  or  by  so  much 
of  his  name  as  is  known,  adding  a  description  identifying  the  person  intended. 

3.  In  every  case  where  it  appears  that  there  is  no  heir-at-law  or  next  of  kin,  as  the 
case  may  be;  or  that  it  is  not  known  whether  or  not  there  i>e  snch;  or  when  all  of  the 
parties  intei«9t«d  are  noh-reddent  aUens,  the  citation  shall  be  issued  to  tlie  attorney- 
general  of  the  state, 

DMtmtloa.— C 

L.  1914,  dL  M3,  ■ 


■  af  UU,— FoUowliu  «od*  dv.  ma^ 


i  3618,  oriciulb  nrued  la  put  Iran  R.  a.  pt.  2,  oh.  A,  Ontaliu  pu4 

iii.2,iat.  Tseia,  wun.  by  L.  leil,  oh.  IsSioiuiiuUy  flwrfMofu 

nitod  btnu  R.  S.,  pt.  3,  oh.  B,  tit.  3,  (  ^:  L.  1S37.  ah,  MO.  App.  Div.  31,  tH  N.  Y.  Buhi.  Mi. 
17.    i  36A5  naw  aa  ongmally  ioiertad  in  oode  dv.  pno. 

§  66.  Citation;  how  served  within  state. 

Personal  service  of  a  citation  within  the  state  shall  be  made  as  follows: 

Upon  an  adult  person,  or  upon  an  infant  of  the  age  of  fourteen  years  or  upwards, 
by  deliv^ing  a  copy  thereof  to  the  person  to  be  served. 

Upon  an  infant  under  the  age  of  fourteen  years,  by  delivering  a  copy  thereof  to  the 
infant  in  person,  and  to  his  father,  mother  or  guardian;  or  if  there  be  none  witliin  the 
state,  or  if  the  infant  does  not  reside  with  a  parent,  to  the  person  having  the  care  and 
control  of  liim,  or  with  whom  he  resides,  or  in  whose  service  he  is  employed. 

Upon  a  person  judicially  declared  to  be  incompetent  to  manage  bis  aSiurs  by  reason 
of  lunacy,  idiocy,  or  habitual  drunkenness,  or  upon  a  corporation  by  dehvering  a  copy 
thereof  in  the  manner  prescril>ed  for  personal  service  of  a  summons  in  an  action  in  the 
supreme  court  upon  such  a  person,  or  upon  a  corporation.  Upon  a  pubUc  officer  by 
delivering  a  copy  thereof  to  such  officer,  or  to  one  of  his  duly  constituted  deputies. 

Where  it  appears,  by  affidavit,  to  the  satisfaction  of  the  surrogate  from  whose  court  a 
dtatioB  is  issued,  that  proper  and  diligent  eflort  has  been  made  to  serve  it  as  herein- 
before prescribed  in  tliis  section  upon  a  resident  of  the  state  whose  place  of  rewdence  or 
place  of  business  is  Imown,  and  that  the  person  to  be  served  cannot  be  found  at  his 
residence  or  place  of  business,  and  cannot  be  elsewhere  served  within  the  state  within  a 
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reasonable  time,  or,  if  found,  that  he  evades  service,  so  th&t  it  cannot  be  made;  th 
surrogate  may  make  an  order  directii^  that  service  thereof  be  made,  by  leaving  a  cop; 
thereof,  and  of  the  order,  if  the  defendant  is  a  domestic  corporation  or  joinf^^tock  o 
other  unincorporated  association  at  its  principal  office  or  place  of  business,  or  if  a  natuni 
person  at  the  residence  of  the  defendant,  with  a  person  of  proper  age,  if  upon  reason 
able  application,  admittance  can  be  obtained,  and  such  person  found  who  will  receive  it 
or,  if  admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by  afGxing  the  sami 
to  the  outer  or  other  door  of  the  defeitdant's  said  place  of  business  or  office,  or  of  hi 
residence,  and  by  depositing  another  copy  thereof,  properly  enclosed  in  a  postpaid  wrap 
per,  addressed  to  the  defendant  at  its  said  principal  office  or  place  of  business,  or  to  bin 
at  his  place  of  residence,  in  the  post-office  at  the  place  where  he  resides,  or  where  sai( 
office,  place  of  business  or  residence  is  located,  or  upon  proof  being  made  by  affidavi 
that  no  such  residence  can  be  found,  service  of  the  summons  may  be  made  in  suci 
manner  as  the  court  may  direct;  the  order,  and  the  papers  upon  which  it  was  granted 
must  be  filed,  and  the  service  must  be  made,  within  ten  days  after  the  order  is  granted 
otherwise  the  order  becomes  inoperative.  On  filing  an  affidavit,  showing  service  accord 
ing  to  the  order,  the  citation  is  deemed  served,  and  the  saiite  proceedings  may  be  takei 
thereupon,  as  if  it  had  been  served  by  publication,  pursuant  to  an  order  for  thai 
purpose. 

Where  it  is  necessary  in  any  special  proceeding  to  cite  known  creditors,  and  it  appean 
ttiat  the  number  of  creditors  or  persons  cltuming  to  be  creditors,  residing  within  tht 
stat«  of  New  York,  upon  whom  citation  is  required  to  be  served,  exceeds  fifty,  serviw 
thereof  may  be  made  upon  them  by  publication  thereof  in  such  newspaper  or  newspaper! 
and  for  such  a  length  of  time  as  shall  be  fixed  by  the  surrogate,  and  by  the  mailing  of  i 
ooj^  of  such  citation  to  each  of  them  by  deposit  of  a  copy  thereof  in  the  post-office 
properly  enclosed  in  a  postpaid  sealed  wrapper  addressed  to  each  of  them  at  liis  lasl 
known  post-office  sddrees  as  stated  in  the  order,  at  least  twenty  days  prior  to  the  retun 
day  thereof. 

Dcatratloa. — Coda  dv.  hoo.,   I  2620,   omltUnji   tlis  nonrajdanto,  rwdtDti  who  eumot  b«  foaiid.  Mad  tboai 

nfeiHue  to  H  *^.  437  «od  iDwUDc  the  nilMtuiiia  of  vbo  tuTs  no  leadsnoe  or  olMt  of  buijiw.  uhI  pnsu 

thaw  aootiaiu.    The  ItiaertioD  besiiu  irith  ths  •ronl*  "by  UDkunrn,  provWon  for  iriddi  !•  nude  ia  th*  naxt  (wlkiB. 

iMvint  ■  oopr  "  ud  end*  with    "la   that   pamcm.  Tha  wDsndnunt  of  1013  to  1 436  is  not  ■dootad  m  ie 

1 3E25.  u  rai^ad  by  L.  IflU,  eh.  413  from  former  ifssSO.  aBrvlDe  on  intwila,  u  the  oommittea  baliara  it  not  the  bcM 

2G31.  2S28.    f  3S90,  u  om.  by  L.  1B13,  oh.  S3S.    Thao  nuuHr ot eeniee toruM in nrnKate*! oourt. 

■eotumi  otnnBiiaKnBiiiaUy  inHTtedln  ooda  dv.  proo,  AnUcktlan.— Uatts  of  Gahn,   110    ftfioo.  96,  1S( 

|43e,Mmni.brL.  1877,  eh.  41fl,L.  1898,  oh.  SOS,  L.  1913.  N.  Y.  Supp.  363. 

oh.  230;  oridiully  revned  from  L.  ISA3,  eh.  £11,  Id  iMrt.  8«mMoreiUtl«i,^M(uruiT.  Hkwla,  aD«m.  3M: 

1 137,  lit  Kntenoa  new  Id  ooda  dv.  proo;  3d  isnteDoe  from  Mead  v.  Miller,  3  Dam.  S77. 

LlSS3,eh.  fill,input;aeaL.  1S03,ah.  313.  Time  of  Nrriee.— Boanim  v.   Bom,   1   Dan.  4T1' 

Note  of  rarUen  at  UU.—'nuB  hoUod   oombinea  Mntlerof  Cerhut,  2  Dam.  637:  Manit'g  Will,  G  Dem.  Ml. 

H  2iS0.  3G21.  3536  uid  provide*  aitfaar  parwiul  or  tubatl-  'FUUw  and  Mrrlce  of  iMpcn.—Clue  v.  Lockard.  131 

tutad  Hrvi«  on  bU  TMManli  who  OBU  ba  fouDd  or  vbo  S.  Y.  263. 

__,_._  ..  ---i^Qg^  ^  t|„t  petsooal  Di  rroof  br  •ffldmrtt  MaaMtoL—Dohany  T.  Wotdas,  71 

It  tlM  adda  tha  unend-  App.  Div.  17.  77  N.  Y.  Bupp.  900;  WaiBa  v.  Oobla,  W 

.,,^.  of  leia  (ch.  379).  oooeernhis  BDhatiluted  aerricie  of  Bub.  517;  Earterbrook  t.  Eaaterbrook,  61  Barb.  121. 
rtiddent  sreditna.    lUa  kana  to  b*  Bcrrad  by  pobUistlcui 

§  66.  Service  personally  without  the  state,  or  by  publicatioa. 

The  surrogate  from  whose  court  a  citation  is  issued  may  make  an  order  directing  the 
service  thereof  personally  without  the  state,  or  by  publication,  in  either  of  the  following 
cases: 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation,  or  upon  a  person  who  is  not 
a  resident  of  the  state. 

2.  Where  the  person  to  be  served  is  a  resident  of  the  state,  and  substituted  service 
upon  him  cannot  be  authorized  as  provided  in  section  fifty-five  of  this  act. 

3.  Where  it  is  to  be  served  upon  a  party,  or  a  person  required  to  be  made  a  party, 
wiiose  name,  or  residence,  cannot  be  ascertained. 

4.  Where  it  is  to  be  served  upon  one  or  more  unknown  creditors,  next  of  kin,  h^rs, 
legatees  or  other  persons,  either  individually  or  included  in  a  class,  to  whom  a  citation 
has  been  directed,  designating  tiiem  by  a  general  description,  as  prescribed  in  this  act. 


|3B33.aaam.  by  L.  ISSl.  oh.  661. , „__  .,  ...„-.___ 

new  a*  aii<iiiaUy  inserted  in  code  dv.  proo.                                 AppUoOoD.— Matter  of  Sereraoee .   106  HIao.  710, 
N«M«rmtenerUU — Weoimtmbdividoii.3-1  of     17B Ty.  Supp,  «8.  ,   ■«  m«.  -i«, 
" Gahn.  110  Miao.  96,   180 


PROCEEDINGS.  PLEADINGS  AND  PROCESS 

&pplicatioii  for  order. 

ition  for  an  order  permitting  service  of  a  citation  by  publicatioD  or  peraonaUy  ■■[ 

the  state  of  New  York  must  be  made  upon  the  petition,  or  upon  an  affidavit,    ,' 

Mt  set  forth  to  the  satiafflction  of  the  surrogate  the  facts  which  show  that  the 
ae  of  those  specified  in  section  fifty-six  of  this  act  and  tliat  the  petitioner  has 
diligence  to  ascertain  the  names  and  post-office  addresses  of  the  parties  whose 
'  postroffice  addresses  are  unlmown. 

W.— Cods  dv.  nnXL,  1 3107,  without  ahanae:  CoartncUan.— MMta  of  Qftlm.  110  Mko.  M,  UO 

<d  by  L.  19H:  eb.  M3.  N.  Y.  Supp.  382. 

Order,  when  and  how  made;  contents  thereof, 
an  order,  directing  the  service  of  a  citation  personally  without  the  state,  or 
ution,  is  made,  if  the  grder  authoriEes  service  by  publication,  it  must  direct  that 
ion  be  served  upon  the  persons  named  or  described  in  the  order,  by  publicatioik 
Ation  in  two  newspapers,  therein  designated,  unless  from  the  petition  or  affidavit 
ppears  that  the  estate  or  fund  amounts  to  less  than  five  thousand  dollars,  in 
se  only  one  newspaper  shall  be  designated,  for  such  specified  time  as  the  surro- 
ns  reasonable,  not  less  than  once  in  each  of  four  successive  weeks,  and  by  mail' 
}y  of  such  citation  as  provided  in  section  fifty-nine  of  this  act;  except  that  the 
iy  dispense  with  such  maiUng  to  persons  whose  names  or  addresses  are  alleged 
itition  or  affidavit  to  be  unknown,  or  to  persons  who  are  alleged  in  the  peUtion 
L^t  to  be  within  a  country  with  which  the  United  States  of  America  ia  at  war, 
in  a  place  with  which  by  reason  of  the  existence  of  a  state  of  war  the  United 
America  does  not  maintain  postal  communication.  The  court  shall  direct  that 
ion  be  mailed  on  behalf  of  such  persons  to  such  officer  as  may  have  been  ap- 
ly  the  president  of  the  United  States  of  America  to  take  possessioii  of  the  prop- 
lUen  enemies,  at  Washington,  District  of  Columbia. 

order  authorizes  personal  service  without  the  state  of  New  York,  it  must  direct 
ice  be  made  upon  the  parties  named  therein  in  tfae  manner  prescribed  in  section 
;  of  this  act. 

der  may  authorize  both  modes  of  service  at  the  option  of  the  petitioner,  or  may 
at  service  be  made  by  either  mode  without  embodying  the  other.  The  granting 
ler  for  service  by  publication,  or  personally  without  the  state,  shall  not  prevent 
mal  service  of  such  dtation  within  the  state. 

on.— CodedT.  [iroD.,|£S38,uui.byL.  IfilS,  VaHdlb  af  Dtdw.— Matta  of  Norwood.  Ill   HIm. 

Uiout  dwDca;  M  revised  by  L.  lei^.  oh.  443  fiSO,  181  N.  Y.  jSiuq).  4(" 

r  1 2034,  as  am.  by  L.  1881.  oh.  SM;  L.  1899,         FaUlBalliM    at  tib. 

lu*  Mction  wu  oav  as  oHciaiillv  insBrted  is  App.  Div.  3(W,  83  N.  Y.  Supp.  778:  Ma 

proo.  App.  Div.  2M,  affd.,  3U  N.  Y.  3B3. 

MfiMn  at  UU.— Thii  will  •mtble  tht  aurro-  nnM  tetwaan  ftat  gahOtatr      - 

■    ■     ■"         ■"■■"■   N.  Y.  a 


renonal  urrtec  wltUn  atate.— Mattai  of  Gabii.  110 
Mi.0.  96,  ISO  N.  Y.  SupT   """ 

HbUIiw  eopT  at  db 

-  , , ...  .. dlan.~Matter  of  Poou 

nal  service  oouldbs  made  within  tfaaaUte.  Supp.  748. 

Oao    oral  iMinwManC— flawmill    Co.    v. 
an.  SS. 

Time  and  manner  of  service  of  citation. 

lerson  over  eighteen  years  of  ^e,  although  a  party  to  the  special  proceeding, 

ve  a  citation. 

i  of  a  citation  upon  a  resident  of  the  state,  or  upon  a  nonresident  within  the 

ust  be  made,  if  within  the  county  of  the  surrogate,  or  in  an  adjoining  county, 

eight  days  before  the  return  day  thereof;  and  if  in  any  other  county  of  the 

least  ten  days  before  the  return  day  thereof. 
9  of  a  citation  personally  without  the  state  of  New  York,  pursuant  to  an  order 

must  be  made  in  the  same  manner  as  is  required  by  this  act,  for  the  personal 
if  a  citation  within  the  state,  by  delivering  a  copy  of  such  citation,  if  within 
ed  States  at  least  twenty  days,  and  if  without  the  United  States  at  least  thirty 
'ore  the  return  day  thereof. 

e  of  citation  by  publication  must  be  made  by  publication  of  the  citation  as  pre- 
n  such  order,  and  by  the  deposit,  on  or  before  the  day  of  the  first  publication, 
effied  post-office,  of  a  copy  of  the  citation,  contained  in  a  securely  closed  post- 
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paid  wrapper,  directed  to  the  person  to  be  served,  at  a  place  specified  in  the  order;  and 
if  the  person  to  be  served  is  an  infant  under  the  age  of  fourteen  years,  a  further  copy, 
likewise  contained  in  a  securely  closed  postpaid  wrapper  directed  to  the  father,  or  the. 
mother,  or  the  guardian,  and  the  person  with  whom  such  infant  is  sojourning;  imless  by 
the  terms  of  the  order  mailing  is  dispensed  with. 

DorlvallMi.— <?ode  dv.  pcoe.,  f  2620.  without  ofaanae;  2626.     Thb  section  taken  with  1 2525  makes  eomplete 

as  revised  by  L.  1014.  eh.  440.    See  former  {f  2518,  2524,  provision  as  to  service  of  citation. 

2525,  2526.    {  2518,  originally  revised  in  part  from  R.  S.,  Time  between  date  of  lerriee  and  retnnu— Matter 

ft.  2,  eh.  6,  tit.  2.  §  26.    1 2520.  as  am.  by  L.  1013,  oh.  535.  of  Whitewricht,  87  Misc.  534.  151  N.  Y.  Supp.  241. 

2525.  as  am.  by  L.  1882,  oh.  300.    i§  2520.  2524-2626,  Ttnie  of  malUnc  eiteflmi.— Matter  of  Wri«ht,  224 

new  as  originally  inserted  in  code  dv.  proc  N.  Y.  203,  affg.  183  App.  Div.  266. 
Note  of TeYlsen  of  lfl4.— Combines  112520.  2525, 

§  60.  Additional  requirement  in  case  of  infants  and  others. 

Where  a  person  cited,  or  to  be  cited,  is  an  infant,  or.  where  the  surrogate  has,  in  his 
opinion,  reasonable  grounds  to  believe,  that  a  person  cited,  or  to  be  cited,  is  an  hal^itual 
drunkard,  or  for  any  cause  mentally  incapable  adequately  to  protect  his  rights,  although 
not  judicially  declared  to  be  incompetent  to  manage  his  affairs,  the  surrogate  may,  in 
his  discretion,  with  or  without  an  application  therefor,  and  in  the  interest  of  that  person, 
make  an  order  requiring  that  a  copy  of  the  citation  be  delivered,  in  behalf  of  that  person, 
to  a  person  designated  in  the  order  and  that  service  of  the  citation  shall  not  be  deemed 
complete  until  such  dehvery. 

Derlvatloii.— Code  dv.  proc..  {  2530,  without  chanjie:  that  the  person  to  whom  a  citation  u  ddivered  has  some 

m  revised  by  L.  1014.  oh.  443  from  former  §  2527^  section  right  to  appear, 

new  as  oricinally  inserted  in  code  CIV.  proc.  Service  upon  InCant  or  tneompetent. — Matter  of 

Note  of  revuen  of  Ifli.— ProvisioDs  as  to  appoint-  Cortwrisht.  8  Dem.  18. 

ment  of  special  guardian  all  embodied  in  former  1 2530,  ARpoIntment  of  giiardfaui  ad  litem  for  Infiuit. — 

new  §  2534.    The  last  part  omitted  seems  to  presuppose  Matto*  of  Watson,  2  Dem.  642. 

« 

§  61.  Proof  of  service  of  a  subpoenal  citation  or  other  process. 

Proof  of  service,  of  a  subpoena,  citation  or  other  process  issued  from  a  surrogate's 
court,  must  be  made  by  the  certificate  of  the  sheriff,  when  served  by  him,  and  in  any 
other  case  by  the  affidavit  of  the  person  so  serving  it;  or,  where  the  person  served  is  of 
full  age  and  not  incompetent,  by  a  written  admission  signed  by  him,  accompanied  with 
proof,  by  acknowledgment,  affidavit  or  otherwise,  of  the  genuineness  of  his  signature; 
provided,  however,  that  where  service  of  a  citation  or  order  to  show  cause  is.  made  upon 
a  public  officer  by  delivering  a  copy  thereof  to  one  of  his  duly  constituted  deputies,  a 
written  admission,  signed  by  such  deputy,  accompanied  with  proof  in  like  manner  of 
the  genuineness  of  such  deputy's  signature  shall  be  sufficient. 

Proof  of  the  publication  of  the  citation  and  subpoena  must  be  made  by  the  affidavit 
of  the  printer  or  publisher,  or  his  foreman  or  principal  clerk.  Proof  of  deposit  in  the 
poetroffice  must  be  made  by  the  affidavit  of  the  person  who  deposited  or  delivered  it. 

DcrlTfttton. — Code  dv.  proc,  1 2531,  without  chance  inserted  in  code  dv.  proc.,  i  2582,  orifinaUy  revised  from 

except  to  omit  the  reference  to  f  444  and  to  insert  the  R.  8.,  pt.  2,  ch.  2.  tit.  1, 1 0;  L.  1837,  ch.  4fiO,  §  9. 

subiiance  of  that  section  as  the  last  paragraph.    (2531,  as  I  m;  1st  sentence  onginally  revised  from  code  of  proo.* 

revised  by  L.  1914,  oh.  443  from  lormer  |§  2S25,  2532.  1 188,  subd.  3;  2d  sentence,  new  in  code  dv.  proc 
1 2525,  as  am.  by  L.  1882,  ch.  399;  section  new  as  originally 

§  62.  Newspapers  in  which  publications  must  be  made. 

Where  a  provision  of  this  act,  or  an  order  made  pursuant  to  such  a  provision,  directs 
the  publication  of  a  citation,  notice,  or  other  paper,  or  the  service  thereof  by  publication, 
the  publication  must  be  made  in  a  newspaper  pubUshed  in  the  county.  The  surrogate 
may,  also,  in  his  discretion,  direct  the  publication  thereof  in  any  other  newspaper  pub- 
lished in  the  same  or  another  county,  as  he  deems  proper,  for  the  purpose  of  giving  notice 
to  the  persons  intended  to  be  served  or  notified.  If  no  newspaper  is  published  in  "the 
coimty,  the  citation,  notice  or  other  paper,  must  be  published  in  the  newspaper  printed 
at  Albany,  in  which  legal  notices  are  required  by  law  to  be  published. 

])arlYatloii.--Code  dv.  proc.  f  2532,  without  change;     nally  revised  from  L.  1847,  di.  437,  and  R.  S.,  pt.  2,  ch.  6, 
m  revised  by  L.  1914,  oh.  443  from  former  f  2535;  ongi-     tit.  4,  1 40. 
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ARTICLE  6 
AppMrance;  Procedure;  Trial;  Orders  and  Decrees 

Seotioa  63.  Appearanoe;  how  made  and  effect  thereof. 

64.  Special  giiarnUn ;  when  to  be  appointed.  • 

66.  Cinuoliaation  of  prooeedings. 

66.  Surrogate  may  refer  questionB  of  faot. 

67.  Ri^t  to  trial  by  jury  preserved,  how  waived. 

68.  Trial  by  jury. 

60.  Trial  by  }unr ;  power  of  Burrogate;  motion  to  set  aaide  verdict  and  for  new  trial 

70.  Jursr;  how  obtained;  fees  of  jurors  and  officers. 

71.  Decision  by  surrogate  after  trial  without  a  jury. 
73.  Ezeeptiona  upon  a  triaL 

73.  Testimony  of  witness;  how  taken.  , 

74.  By  the  surrogate  of  another  county. 

75.  Bequest  does  not  disqualify  witness. 

76.  Unoontroverted  allegations  constitute  due  proof. 

77.  Filin|(  testimony  taken  out  of  court  by  commission. 

78.  Defini^n  of  decree  and  order;  bow  order  enforced. 

79.  Decree  or  order;  when  evidence  of  assets. 

80.  Force  and  effect  of  a  decree  of  surrogate's  court. 

8L.  Decree  for  money;  how  docketed;  effect;  assignment  and  discharge. 

82.  Decree;  partial  satisfaction. 

83.  Enforcement  of  decree  by  execution. 

84.  Enforcement  of  decree  by  punishment  for  contempt. 

85.  Effect  and  contents  of  decree  revoking  letters. 

86.  The  last  section  qualified. 

87.  When  execution  of  decree  or  order  is  stayed  by  appeal. 

§  63.  Appearance ;  how  made  and  effect  thereof. 

In  a  surrogate's  court,  a  party  of  full  age  may,  unless  he  has  been  judicially  declared 
to  be  incompetent  to  manage  his  affairs,  appear  and  prosecute  or  defend  a  special  pro- 
ceeding in  person,  or  by  attorney  regularly  admitted  to  practice  in  the  courts  of  record, 
at  his  election,  except  in  a  proceeding  to  punish  him  for  contempt,  or  where  he  is  required 
to  appear  in  person,  by  special  provision  of  law,  or  by  a  special  order  of  the  surrogate. 
An  appearance  must  be  evidenced  by  a  notice  of.  appearance  signed  by  the  party  or  by 
his  attorney,  or  in  the  case  of  a  pubhc  officer,  by  such  officer  or  a  duly  constituted  deputy 
in  the  name  of  such  officer,  and  filed  in  the  surrogate's  court;  and  where  no  citation 
has  been  served  on  the  person  appearing,  such  notice  must  be  signed  by  him  and  be 
acknowledged  or  proved,  and  duly  certified. 

HctlfAllvu. — Code    dv.  proo.,    S  2683,    as    am.    by  anee  or  default  ought  to  be  definite  and  not  subject  to 

Lk  1017,  oh.  676,  without  change;  as  reviwd  by  L.  1014.  dispute  as  to  ontTeiilnaM  at  the  mfnutes. 

eh.  443  from  formw  1 2638,  as  am.  by  L.  1806,  ch.  670,  •  Appeuance  hf  atiOTiMr.— Matter  of  Regan,   167 

and  L.  1911.  «^.  830;  originally  revised  from  L.  1870,  N.  ¥^888. 

th,  860,  12.  SobaCltatlon  of  ftttonMfii.— Chatfield  y.  Hewlett,  2 

Note  of  rmrlMn  of  lfl4.~Notice  of  appearanoe  Dem.  101;  Hoes  y.  Halaey,  2  Dem.  677. 

ahoold  be  signed  to  avoid  daim  by  parties  who  were  in  WbIw  of  dtotton.— Matter  of  Gregory,  18  Miao.  363, 

eourt  and  said  nothing,  that  they  appeared  and  were  36  N.  Y.  Supp.  106:  Matter  of  Post,  30  Misc.  651,  64 

entitled  to  notice  of  appeal  or  other  proceedings.    Appear^  N.  Y.  Supp.  300;  Matter  of  Graham,  89  Misc.  226,  79 

N.  Y.  Supp.  673. 

§  64.  Special  guardian;  when  to  be  appointed. 

Where  a  party,  who  is  an  infant,  does  not  appear  by  his  general  guardian;  or  where 
a  party,  who  is  a  lunatic,  idiot)  or  habitual  drunkard  does  not  appear  by  his  committee; 
or  where  any  party  is  an  infant,  or  an  habitual  drunkard,  or  for  any  cause  is  mentally 
incapable  adequately  to  protect  his  rights,  although  not  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  the  surrogate  must  appoint  a  competent  and  responsible 
I)erBon,  to  appear  as  special  guardian  for  that  party.  Where  an  infant  appears  by  his 
general  guardian,  or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appears  by  his  committee, 
the  surrogate  must  inquire  into  the  facts,  and  must,  in  like  manner,  appoint  a  special 
guardian,  if  there  is  any  groimd  to  suppose  that  the  interest  of  the  general  guardian 
or  committee  is  adverse  to  that  of  the  infant,  or  incompetent  person;  or  that  for  any 
other  reason,  the  interests  of  the  latter  require  the  appointment  of  a  special  guardian. 
Where  there  are  unknown  persons,  or  persons  whose  whereabouts  are  unknown,  the  surro- 
gate may,  in  his  discretion,  appoint  a  speeial  guardian  for  such  persons.  A  person  cannot 
be  appointed  such  a  special  guardian  who  is  nominated  by  any  party;  but  this  prohibition 


( 


SS6B,66  SURROGATE'S  COURT  ACT  ut, 

shall  not  preclude  an  infant  over  fourt«en  years  of  age  from  nominating  his  own  aped 
guardian. 
Before  entering  upon  bis  duties  such  special  guardian  shall  file  his  consent  to  so  ac 

ItaHiBttnB. — Ccxle    mv.    proo..     1 2534,   u  am.    by  SpacUl    nuntlau,    wben    upMntod. — Matta 

L.  laiS,  ch.  315.  witbout  chanss;  u  revised  by  L.  1014.  Haviica,  W  MiK,  228,  143  S.  VT  Supp.  570;  Matler 

oh.  MB  from  former  I  2530;  oriaiDally  revued  Irom  R.  S.,  Redfldd,  H  MiH.  20,  ISS  N.  Y.  Supp.  1004;  M&ttsr 

bL2.  eh,  S,  lit,  4,  13,  HUH,  %L.  1S37,  ch.  400.  {  3S;  Donloa.  80  Hud  IW.  21  N.  Y.  Supp,  114:  Prim  v.  Feu 

1. 1863,  ob.  3«2,  le.  fiiM  nntcDoe;  L.  tSTO,  oh.  110.  i  4;  3  Dem.  341;  Matter  of  Leiofcaaf,  4  Dem.  I:  Matter 

L.  IST2.  ch.  eS3. 1 S.  Ludlow,  6  Redf.  3B1. 

Kate  •TnTlam  or  UU.-4  2530  reirrittan  and  Hope         QntfUeaUMM.— Matter  of  Van  Wacooea, 

enkrced,  Hun  365,  23  N,  Y.  Supit,  636. 

In  niMnl.— Matter  of  Wred,   107  Muc.   5S5,   177 
N,  Y,  Supp.  93;  Matter  of  Wat»D,  2  Dem.  642. 

§  66.  Consolidation  of  proceedings. 

At  any  time  when  two  or  more  proceedings  are  pending  involving  in  whole,  or  in  pai 
the  same  matters,  the  surrogate  may^  in  his  discretion,  consohdate  such  proceedini 
upon  such  terms  as  shall  appear  to  him  to  be  equitable  and  just;  but  witheut  prejudii 
to  the  power  of  the  surrogate  to  make  any  subsequent  order  or  decree  in  either  or  at 
of  them, 

DolntlOD.— Code  dv.  pros.,  |  2536,  without  ohaiiRe:  former  »  272B-2728.  I  >7a«,  new  ma  oriBiully  inaerti 
aa  reviHd  by  L.  1614.  ch.  443  fmm  former  11 2606.  2727  In  code  dv.  proo.  U  2727,  272S  orifinaUy  reniied  fro 
Oast  (enteaiM).  |  2806,  aa  am.  by  L.  IsSi.  oh.  399;  R  R  m  7  ,.h  n  >ii  i)  (t  v(  wi 
L.  ISSI.ch.  175;!,.  1SB7,  ch,24a;L.  leai.ah.  400;  L.  1902, 
eh.  346.  I  2727,  ai  am.  by  L.  1S93.  oh.  «86:  L.  IMIl,  eh. 
408;  L.  1911,  oh.  432;  the  amEDdmont  of  1803  DonaoUdated 

§  66.  SuzTogate  niay  refer  questions  of  fact. 

In  a  special  proceeding  other  than  one  instituted  for  probate  of  a  will,  and  subje 
to  the  right  of  trial  by  jury  of  any  question  of  fact,  the  surrogate  may,  in  his  discretio 
appoint  a  referee  to  t^e  and  report  to  the  surrogate  the  evidence  upon  the  facta,  i 
upon  a  specific  question  of  fact;  to  examine  an  account  rendered;  to  hear  and  determii 
all  questions,  arising  upon  the  settlement  of  such  an  account,  which  the  surrogate  h 
power  to  determine;  and  to  make  a  report  thereon,  subject,  however,  to  confirmatlt 
or  modification  by  the  surrogate.  But  no  referee  to  examine  an  account  rendered,  iriieth 
intermediate  or  final,  or  to  hear  and  determine  all  questions  arising  upon  the  settleme 
of  such  an  account,  shall  be  appointed,  where  the  estate  or  fund  does  not  exceed  oi 
thousand  dollars  in  value,  or  in  any  case  where  the  item  or  items  in  such  account 
which  objections  have  been  made  do  not  ^gr^ate  more  than  two  hundred  doUai 
Such  a  referee  has  the  same  power,  and  is  entitled  to  the  same  compensation  as  a  refer 
appointed  by  the  supreme  court  for  the  trial  of  an  issue  of  fact  in  an  action;  and  tJ 
provisions  of  law,  applicable  to  a  reference  by  the  supreme  court,  apply  to  a  referen 
made  as  prescribed  in  this  section,  so  far  as  they  can  be  applied  in  substance  witho 
regard  to  the  form  of  proceeding.  The  surrogate  of  the  county  of  New  York  may,  i 
the  written  consent  of  all  parties  appearing  in  a  probate  case,  appoint  a  referee,  or  ma 
in  his  discretion,  direct  an  assistant  to  take  and  report  the  testimony,  but  without  a 
thority  to  pass  upon  the  issues  involved  therein.  Unless  a  referee's  report  is  pass 
upon  and  confirmed,  approved,  modified  or  rejected  by  a  surrogate  within  ninety  da 
after  it  has  been  submitted  to  him,  it  shall  be  deemed  to  have  been  confirmed  as 
course  and  a  decree  to  that  effect  may  be  entered  by  any  party  interested  in  the  pi 
ceeding  upon  two  days'  notice. 

bout  dian«e:         ScBvale  tat 

ST  4  2546.  H      V.  laarv.  138  Ann.  Div . ,„ 

of  Dunn,  104  App.  E 

i.'  TSoToh'TaMri  67»nd"R.'  E 


L,  1895,  cb.  766;  L.  ISBS.  eh.  607;  L.  1608.  ch.  123;  ori(i-     N,  Y.  Bunp.  630. 

....._..    > .    —  ..    .-J-  o    _.   n         Conlrnutlon  «>r 


•D.~Code  dv.  proo.,  I  2S36,  without  dian«e:         Semmta  iDdlDn.— Matter  o(  tTnitad 

SL.  1614,  ch.  443  from  former  i  2546.  h     V,  Leuy.  138  App.  Div.  857.  123  N.  Y.  Sum,  288. 
I,  ch.  53G;  L.  1887.  ch.  701;  L.  ISSO,  oh.  SOS;         Feu.— Matter  of  Dunn,  104  App.  Div.  13 

.  766;  L,  1898.  eh.  607;  L.  16 ~ 

■a  from  L.  1S7U.  oh.  356,  1 6, 
i.  I  64. 

urtMia  at  iMU.—Tlna  aec 
9  provided  for,  cnabloa  the  au 

Hon.— Matter  of  Wrrd.   Itf, 
p.  63. 
Mttmt,  pnnou  oT  appolBtmeiit.- 

45  App.  Dfv.  57S,  61  N.  Y.  Bupp.  506;  ft 
App.  Div.  281,  66  N.  Y.  Supp.  664:  Mat 


._    ....    Matter  of  Barefield.  177  N.  Y.  3S7;  Matlar  of  Camp, 

Note  or  KTtMn  of  UU.— TLia  auction,  now  that  a  App.  Div.  110,  45  N.  Y.  Supp.  MO,  affd.,  161  N.  Y.  6 

Jury  trial  ia  provided  for,  cnabln  the  surrogate  to  refer  a  Matter  of  Yetter,  44  App.  Div.  404,  61  U.  Y.  Supp.  1 

oontMHl  claim,    and  that  pcoviiioii  in  {2718  will  be  affd.,  ia2N.  Y.615;  MatterofBet«man,6G  App.  Dir.X 

repealed.  72  tt.  Y.  Supp.  728;  Matter  of  Schaefer,  65  App.  Div.  3 

AppHotfon.- Matter  of  W«d,   107  MiK.  5S5,  177  73  N.  Y.  Bupp.  57,  afrd.,  171  N.  Y.  685;  Matter  of  H< 

N.  Y.  Supp.  63.  man,  136  Jum.  I^v.  516.  121  N.  Y.  Supp.  184;  Matler 

"■  O'Brien,  9  Miee.  136,  26  N.Y.  Supp.  761;  Matter  of  B 

, fonl.30Hun65liMBtl«atNiiei,47Bus34S:Mattai 

..„ If.  Supp.  664:  Matter  of  Bichop,  111  Bajnr,  64  Hun  188,  T  N.  Y.  Supp.  SOO. 

App.  Div.  645,  97  N.  ¥.  Supp.  1068:  dimiwd,  1SS>J.  Y.  Mtttnate  danlai.— Matter  oi  OaUmMk,    186  Aj 

635;  Mattat  ol  Rylance,  25  Mbo.  283, 55  N.  Y,  Supp.  433;  Div.  447,  174  N.  Y.  3ura>-  W6, 

Matter  ol  Wood.  34  Mbo.  206,  66  N.  Y.  Supp.  461.  fower  M  aalitant  fat  take  UsHmoBr  on  «nitat 

Powtn.— Matter  of  Clark,    lie  1^.    Y.   427;  BCvtate,— Matler  of  GiUender,  08  Mlao.  521,  163  N. 

Matter  of  Notell.  72  Miao.  331.  131  N.  Y.  Supp.  193;  Supp.  655. 


APPEAEANCE,  PROCEDURE,  TRIAL 

SbedMo,  183  App.  EHt. 


§  67.  Right  to  trial  by  jury,  preserved,  how  waived. 

Whenever  in  aay  proceeding  in  the  surrogate's  court,  the  order  or  decree  of  the  court 
will  determine  any  issue  of  fact  as  to  which  any  party  has  a  right  of  trial  by  jury  iiL 
any  court,  such  trial  shall  be  deemed  to  be  waived,  unless  such  party,  personally,  or 
through  his  attorney,  guardian,  conunittee,  or  special  guardian  appeare  and  seasonably 
demands  the  svne,  in  which  case  such  trial  shall  had  be  according  to  the  practice  of 
such  court.  And  whenever  such  trial  is  demanded,  the  same  may  be  waived  by  failing 
to  appear  at  the  trial,  by  filing  with  the  cleric  a  written  wiuver,  signed  by  the  attorney 
for  die  party,  by  an  oral  consent  in  open  court,  entered  in  the  niinut«e,  or  by  moving 
the  trial  of  the  action,  without  a  jury,  or,  if  the  adverse  party  so  moves  it,  by  filing 
to  claim  a  trial  by  a  jury,  before  the  production  of  any  evidence  upon  the  trial. 

r  ;of  Holme,  1S7 
r  ol  Cunuiafat, 
AtofSheddai, 

Mde  of  piDO..  I  200. 

§  68.  Trial  by  jury. 

In  any  proceeding  in  which  any  controverted  question  of  fact  arises,  of  which  any 
party  has  constitutional  right  of  trial  by  jury,  and  in  any  proceeding  for  the  probate 
of  a  will  in  which  any  controverted  question  of  fact  arises,  the  surrogate  must  make  an 
order  directing  the  trial  by  jury  of  such  controverted  question  of  fact,  if  any  party  appear- 
ing in  such  proceeding  seasonably  demands  the  same,  and  in  any  proceethng  in  which 
any  controverted  question  of  fact  arises  of  which  any  parity  has  or  has  not,  constitutional 
ri^t  of  trial  by  jury,  the  surrogate  may  in  his  discretion  make  such  order  without  such 
demand.  The  surrogate  in  such  order  must  direct  that  such  trial  be  had  either  before 
himself  and  a  jury,  or  at  a  trial  term  of  the  supreme  court  to  be  held  within  the  county, 
or  in  the  county  court  of  the  county.  Either  of  the  surrogates  of  the  county  of  New 
Yorii  may,  in  hu  discretion,  make  an  order  transferring  to  the  supreme  court  any  special 
proceeding  for  the  probate  of  a  wilt  pending  La  said  county.  If  the  trial  shall  not  take 
place  in,  the  surrogate's  court  the  order  must  state  distinctly  and  plainly  each  question 
of  fact  to  be  tried,  and  shall  be  the  only  authority  necessary  for  the  trial  of  such  ques- 
tion. The  verdict,  if  not  set  aside  by  the  judge  befo^  whom  the  question  is  tried,  shall 
be  certified  to  the  surrogate's  court  by  the  clerk  of  the  court  in  which  the  trial  took 
place,  and  shall  be  conclusive  except  upon  appeal. 


Bntna»m.-~Cait  av.  proc.  I  2638.  m  ■m.  by  L.  IfllB.  Wtaaa  MaHviarr  dbecMi.— Cwhiy  t.  MnElranl, 

tt.  Z7S.  wilbout  Dbuuei  revlMfrbv  L.  1011,  efa.  443  troa  149  N.  Y.  338;  <%oiawBll  v.  Pbippa,  S  Dcm.  BO 

imiHT  1 3HT,  uuiLEr  L.  ISOS.  sfa.  Me;  L.  1»10,  «h.  G7ei  Dumirf  fM  Jnrr  ttUL— liktMr  of  Cvar«ht.  180 

laVotlly  rsnaed  ftmo  R.  S„  pi.  2.  idi.  0,  til.  4,  f  11,  In  App.  Div.  21,  187  N.  V.  Supp.  43Si  MsCtsr  of  Donsy.  94 

p«t;  L.  1847,  ih.  280,  1 40.  MIm,  MS,  1G7  N,  Y.  9app.  603. 

Nate  af  mtacM  wr  nu.—niu  unuHlmuit  makes  it  --     -  Tlmt.— Matf   of  Potter,  M  Uiaa.    12,    ISS 

<Vtioul  wiUi  the  mrrocau  whether  he  will  try  by  jury  or  N.  Y.  Supp.  1001:  Matter  of  Woodwiud.  lOS   MiK.  44a 

otrtify  the  i«es  for  tiUl  ia  wiinaH  eourt,  uid  meeti  the  178  N.  Y.  Supa.  666. 

obM^iaD*  that  eomeunqnta  ere  too  buey  for  Jury  trieb  Wtnr'.ot  &UI  b;  t<UT-— Matter  ol  Wettersn,  104 

Ud  that  atb«n  have  DO  edMiHtefHlUtlee.  Mies.    asi. 

AMBntlOB.— Matter  of  lovlnella,  IBS  App.  Div.  400,  Fnunloi  lHDea.~Mattu  of  Plate,  08  Miao.  423.  IM. 

I6IN.  Y.  Sun.  1007:  Matter  of  ScmO,  38  Mlin.  364, 150  N.  Y.  Bupp.  9M. 

N.  Y.  BapD-  1070:  Matter  ot  Harden,  SS  Mi»).  420,  ItO         HTkI  of  tnUMTtr.— Mattot  of  MsGovern.  S 

N.  Y.  Sain.  743;  Hatter  of  Bommd,  165  An.  Div.  339,  Dem.  434;  Matter  of  Delaplaioe.  6  Dem.  26B 

latN.Y.  §iiw.7S3:ItUtlerorWalib,107Muo.  47G.  176  IHrMtli>norrenll<!t,~-Matterof  Stronc,  09  Miec.  243, 

N.  Y,  awp.  701.  166  N,  Y.  Supp.  726. 

■lakt  to  firfal  brtarr,— Matter  of  fiaeher.  153  App.  Effect  at  tCwHiin  or  Inrr.— Matter  of  Murphy.  79 

DIt.M^  13S  N.  Y,  Supp.  eiT;  Matter  of  Patter.  94  Migo.  App.  Div.  641.  SI  IT  Y.  Supp.  101;  M^ttflr  of  pIbIp,  93 

12,  ISS  N.  Y.  Supp.  UiSl;  Matter  of  Callahan,  9fi  Miao.  Miae.  4Z3.  166  N  Y.  Supil  MB;  Matter  of  Eno.  M  Misc. 

438,  ISO  N.  Y,  Supp.  362.  100.  1S7  N,  Y.  Supp,  5*3, 

OaiwtltDaoMi  iWlt.— Matter   ot   Foi,    106    App.  Trial  ortme.—Matter  of  Heinie.  224  N.  Y.  1. 

Div.  718.  1S2  N.  Y.  Supp.  431;  Matter  of  Rdnbanlt,  in  TimiMftr  of  proeradlw  tnta  MUTapilc'a  eourl.— 

Mke.  Se.  155  K.  Y.  Supp.  1030;  Matter  of  WhiU.  lOO  Matter  of  Edo,  172  App.  Div.  124.  168  tlY.  Supp.  234; 

Miia.  GO,  164  N.  Y.  Sopp.  934:  Matter  of  Griffith.  103  Matter  of  Blair.  60  Hun  523.  IS  N.  Y.  Supp.  31. 

IfBm.  MS.  170  N.  T  Bopp.  620.  Section  el|«].— Matter  of  Ksnnecly,  106  Mim.  216. 

■■bet  ot  riabt  la  ttM  b;  Inrr  ob  rffbt  to  rait  In  174  N.  Y.  Supp.  429. 
MUlb.— Alfred  UnlvHsty  v.  Frue,  193  App.  Div.  279, 
iSn:Y.Bupp.  316. 

§  69.  Trial  by  juiy;  powers  of  surrogate;  motioii  to  set  aside  verdict  and  for 
new  trial. 

The  surrogate  has  jurisdiction  to  conduct  a  trial  by  jury  in  any  case  in  which  he  is 

peimitted  or  required  by  this  act  to  order  such  trial,  and  in  any  case  where  he  shall 


f  §  70,  71  SURROGATE'S  COURT  ACT  art.  6 

conduct  such  trial  the  same  shall  be  had  before  the  surrogate  and  a  jury,  and  the  trial 
shall  proceed  in  the  same  manner  as  if  such  trial  were  had  in  the  supreme  court  at  a 
trial  term  thereof  held  in  and  for  the  county  of  such  surrogate. 

The  provisions  of  law  relating  to  trial  of  a  civil  action  by  the  supreme  court  and  a 
jury,  and  to  a  motion  for  new  trial,  shall  apply  to  surrogates'  courts  and  to  the  proceed- 
ings therein  so  far  as  they  can  be  applied  to  the  substance  and  subject-matter  of  such 
proceedings  without  regard  to  form,  but  the  surrogate  shall  have  no  power  to  set  aside 
a  verdict  or  to  grant  a  motion  for  a  new  trial  in  any  proceeding  in  which  the  trial  took 
place  in  a  court  other  than  the  surrogate's  court. 

DorlYatton.— Code  oiv.  proo.,  §  2589,  as  added  by  Ycvdiei  of  JiirF  conelnsiTO.'— Matter  of  Barlow,  180 

L.  1914,  ch.  443,  without  dum«e.  App.  Div.  860,  168  N.  Y.  Supp.  131. 

Jnrr  trtol  In  dtaeretton  ^  smrogate.— Matter  of  New^  MaL— Holhveg  v.  Sohliohthol,  185  App.  Dir. 

Vetter,  95  Miac.  68. 158  N.  Y.  Supp.  450;  Matter  of  Dunn,  932,  172  N.  Y.  Supp.  557. 
94  Miac.  578,  158  N.  Y.  Supp.  119. 

§  70.  Jury;  how  obtained;  fees  of  jurors  and  officers. 

The  surrogate  may  at  any  time  order  the  drawing  of  a  jury  for  service  in  surrogate's 
court,  upon  reasonable  notice  to  the  parties  who  have  appeared,  stating  the  day,  hour 
and  place  of  such  drawing. 

For  the  purpose  of  procuring  the  drawing  and  attendance  of  a  jury,  the  surrogate 
shall  have  all  the  powers  of  a  justice  of  the  supreme  court  specified  in  sections  five  hundred 
and  twenty-seven  and  five  himdred  and  twenty-eight  of  the  judiciary  law  and  also  in 
relation  to  requiring  the  attendance  of  talesmen,  and  the  clerk  of  the  county  of  the 
surrogate  shall,  upon  receiving  the  order  of  the  surrogate,  ];)erform  such  duties  in  relation 
thereto  as  he  is  required  to  perfonn  under  a  like  order  of  a  justice  of  the  supreme  court 
as  specified  in  such  sections. 

Such  jury  shall  be  drawn  in  the  presence  of  the  surrogate,  either  in  his  office  or  in  the 
office  of  the  county  clerk,  and  the  minutes  thereof  shall  be  made  in  triplicate,  and  be 
signed  by  the  surrogate  and  the  county  clerk,  and  one  copy  thereof  filed  in  the  office 
of  the  surrogate,  one  copy  filed  in  the  office  of  the  coimty  clerk,  and  one  copy  delivered 
to  the  sheriff  of  the  county. 

The  names  of  the  jurors  so  drawn  shall  be  returned  to  the  jury  box  by  the  county 
clerk,  but  if  any  such  juror  is  again  drawn  for  service  in  any  court,  the  fact  that  he 
served  as  a  juror  in  surrogate's  court  shall,  upon  his  request,  be  a  sufficient  excuse  for 
not  being  required  to  again  serve. 

In  counties  where  by  special  act  an  officer  other  than  the  county  clerk  is  designated 
to  draw  juries  and  perfonn  corresponding  acts,  such  officer  shall  cause  the  necessary 
jurors  to  be  summoned  and  drawn  as  though  a  justice  of  the  supreme  court  had  made 
such  order. 

The  provifflons  of  law  applicable  to  the  summoning  of  jurors,  the  return  of  the  sheriff, 
the  fees  of  the  sheriff  and  jurors  and  ^bm  payment,  in  supreme  court,  shall  apply  where 
jurors  are  drawn  and  summoned  for  service  in  surrogate's  court;  and  where  the  county 
derk  is  not  a  salaried  officer,  he  shall  be  entitled  for  his  services  to  such  compensation 
as  shall  be  audited  by  the  board  or  body  entitled  to  fix  his  compensation. 

The  number  of  days'  service  of  each  juror  in  surrogate's  court  shall  be  certified  to  the 
county  clerk  by  the  clerk  of  the  surrogate's  court. 

Dolfrntton.— Code  oiv.  proe.,  §  2540,  as  added  by  }  1172,  originaUy  revieed  from  R.  S.,  pi.  8.  oh.  7,  tit  4, 

L.  1914,  ch.  448,  without  chaan,  esoept  to  omit  the  1 65,  in  part 

referenoe  to  code  dr.  proe.,  Sf  1171  and  1172,  and  to  Compenntlon  for  drnwlnc  Joron.— People  ex  reL 

inaert  suitable  langwajB  to  oovw  the  referenoe.  1 1171,  as  NoUe  r.  Mitohell,  220  N.  Y.  86. 

by  L.  1879,  eh.  542,  L.  1909,  oh.  65:  originally  revised  l^Btoomeii  trwn  bysteadin.— Bantee  v.  Standard 


fron  S.  a,  pt  3,  eh.  7,  tit  4, 1 54,  and  L.  1878,  ch.  212.      Publishing  Co.,  36  App.  Div.  556^  55  N.  Y.  Supp.  361. 

§  71.  Decision  by  smrogate  after  trial  without  a  jury. 

Upon  a  trial  before  the  surrogate  without  a  jury,  the  surrogate  must  file  in  his  office 
his  decision  in  writing  which  shall  direct  the  decree  to  be  entered,  which,  except  for  such 
direction,  need  not  contain  either  the  facts  found  or  the  conclusions  of  law.  No  party 
shall  have  the  right,  after  the  close  of  the  trial,  to  request  a  finding  upon  any  question  of 
fact  or  a  ruling  upon  a  question  of  law.  For  the  purposes  of  appeal  or  other  form  of  re- 
view, the  decree  made  by  the  surrogate  upon  the  trial  by  him  of  an  issue  of  fact  diall 
have  the  same  effect  as  the  general  verdict  of  a  jury  would  have  if  the  same  issues  were 
triable  before  a  court  and  a  jury  and  were  so  tried  and  a  general  verdict  rendered  thereon. 


art.  5 


APPEARANCE,  PROCEDURE,  TRIAL 


!§  72-74 


Dorlmiloii.— Code  dv.  proc..  f  3M1,  without  ohance; 
M  revised  by  L.  1914,  eh.  443  n^  tormee  I S544;  ongi* 
nalhr  revised  from  R.  8.,  pt.  2,  eh.  e,  tit.  1,  U  0*  M- 

Note  of  reflMn  of  m4.— §  2646  to  be  repealed  in 
part.    See  next  seotion. 

By  the  ohAii||e  we  do  away  with  the  useless  flndfngi  and 
the  resulting  nuscarriage  of  justice  often  brought  about  by 
error  in  the  findings  or  refusals  to  find.  If  each  case  goes 
lip  on  a  general  verdict,  the  appellate  division  can  do 
justioe. 

^pUeatton.— Mills  v.  Hoffman,  92  N.  Y.  181;  Matter 
of  Sprathoff,  50  Misc.  109,  98  N.  Y.  Supp.  921;  Matter 
of  mbbard,  89  Misc.  707,  153  N.  Y.  Supp.  1097;  Matter 
of  Chaunoey,  32  Hun  429;  Matter  of  Weed,  107  Mise.  696, 


If  aklnc  sod  tttag  dedrioB.— Baueus  v.  Stover,  80 


N.  Y.  1;  Matter  of  Daymon,  47  App.  Div.  316,  61  N.  Y. 
Supp.  997;  Matter  of  Widmayer,  62  App.  Div.  301.  66 
N.  Y.  Supp.  83;  Matter  of  Sherwood,  76  App.  Div.  342,  78 


177  N.  Y.  Sop] 
Trial  bjc 


Opp.  VB. 

mcrae.— : 


Matter  of  Lawson,  42  App.  Div. 


Lpp. 
Htti 


877,  59  N.  Y.  Supp.  152;  Matter  of  Bayer.  64  Hun  189, 
7  N.  Y.  Supp.  566. 


N.  Y.  Supp.  186;  Matter  of  Sloane,  136  App.  Div.  703, 119 
N.  Y.  Supp.  667;  Waldo  v.  Waldo,  32  Hun  251;  Matter  of 
Marsh.  46  Huh  107;  Matter  of  Niies,  47  Hun  348;  Sessions 
V.  Pahneter,  76  Hun  268.  26  N.  Y.  Supp.  1076;  Matter  of 
Johnston,  6  Dem.  355. 
NeeaaaMy  of  niaUiic  inttogi.— Matter  of  Amend, 

100  Misc.  90,  165  N.  Y.  Supp.  76;  Matter  of  Troughton. 

101  Mise.  386.  166  N.  Y.  Supp.  1077. 

Separata  flndlngs  of  fiMt.— Matter  of  Carpenter.  178 
Am,  Div.  166,  166  N.  Y.  Supp.  10. 
nudliia    IneonMntoi    in    4aapee.~Matter     of 


Amend.  100  Miao.  90,  166  N.  Y.  Supp.  76. 
B«qiieats  to  Und. — ^Matter  ox  Dodge. 
Dicker  V.  Yates,  2  Dem.  229;  Mattar  of  aoyt,  6  Dem.  284. 


40  Hun  443; 


§  72.  Exceptions  upon  a  trial. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate  upon  the  trial  by  him  of  an 
issue  of  fact,  in  a  case  where  such  an  exception  may  be  taken  to  a  ruling  of  the  supreme 
court  upon  a  trial  of  a  civil  action,  without  a  jury,  of  an  issue  of  fact.  The  provisions 
of  law  relating  to  the  manner  and  effect  of  taking  such  an  exception,  and  the  settlement 
of  a  case  containing  the  exception^,  apply  to  such  a  trial  before  a  surrogate;  for  which 
purpose,  the  decree  is  regarded  as  a  jud^ent,  and  notice  of  an  exception  may  be  filed 
in  the  surrogate's  office. 

DerfvBtton.— Code  civ.  proc.,  1 264t,  without  obange  19i  N.  Y.  238,  aflig.  122  App.  Div.  920,  107  N.  Y.  Supp. 

Gi  subetanoe,  as  revised  by  L.  1914,  ch.  443  from  formw  1139;  Matter  of  Seagiist,  1  App.  Div.  615,  37  N.  Y.  Supp. 

1 2545;  new  as  origjnallv  inserted  in  code  dv.  proc.  496,  affd.,  158  N.  Y.  682;  Matter  of  Wilson,  10  App.  my. 

Eic^tloiu.— Angerme  v.  Jackson,  103  N.  Y.  470:  371, 41  N.  Y.  Supp.  1006;  Matter  of  Pierson,  19  App.  Div. 

Matter  of  Wood,  104  N.  Y.  103;  Matter  of  KeUogg,  104  478,  46  N.  Y.  Supp.  557:  Matter  of  Benton,  71  App.  Div. 

N.  Y.  648;  Matter  of  Qpragw,  125  N.  Y.  732;  Matter  of  622. 76  N.  Y.  Suppw  859;  Matter  of  Hopkins.  73  App.  Div. 

Spratt,  4  App.  Div.  1,  38  N.  Y.  Supp.  329;  Matter  of  559,  77  N.  Y.  Supp.  178;  Matter  of  Steenwerth,  97  App. 

Broadway,  74  Hun  630;  In  re  Robertas  Estate,  26  N.  Y.  Div.  116,  89  N.  YT Supp.  654;  Matter  of  Chase,  41  Hun 

Supp.  838.  203;  Mattel' of  Mellen,  56  Hun  553.  9  N.  Y.  Supp.  929; 

finn.— Matter  of  Rooi,  87  N.  Y.  514;  Snyder  v.  Matter  of  Fblts.  71  Hun  492,  24  N.  Y.  Supp.  106^  Matter 

Sherman,  88  N.  Y.  656;  Matter  of  Morgan,  104  N.  Y.  74:  of  Pahneteer,  78  Hun  43,  28  N.  Y.  Supp.  1062;  Matter  of 

Matter  of  Will  of  Snelling,  136  N.  Y.  515;  Mattw  of  Torkington,  79  Hun  128,  29  N.  Y.  Supp.  433;  Matter  of 

Miner,  146  N.  Y.  121;  Matter  of  Potter.  161  N.  Y.  84;  Gainw,  84  Hun  620,  32  N.  Y.  Supp.  398,  affd.,  154  N.  Y. 

Matter  of  Woodward,  167  N.  Y.  28;  Mattec  of  Hevoomb,  747;tf(atter  of  Degan,  89  Hun  148, 34  If.  Y.  Supp.  1137. 


§73.  Testimony  of  witness;  how  taken. 

Where  it  appears  to  the  satisfaction  of  the  surrogate,  that  the  testimony  of  a  witness 
is  material  and  necessary,  the  surrogate  may,  in  his  discretion,  proceed  to  the  place  wherp 
the  witness  is,  and  there  as  in  open  court,  take  his  examination.  Such  notice  of  the 
time  and  place  of  taking  the  examination^  as  the  surrogate  prescribes,  must  be  given, 
by  the  party  applying  therefor. 

DcrtYatlon. — Code  dv.  proc.,  f  2543,  without  ehan^;  mit  the  surrogate  to  take  testimony  anywhere  in  the  state 

as  revised  by  L.  1914,  ch.  443  from  former  1 2539:  ongip  in  any  case,  and  will  save  expense  and  trouble  where  it  is 

naDy  revised  from  L.  1837,  ch.  460,  §  12;  L.  1841,  en.  129,  muefa  less  SKpensve  for  a  surrogate  to  go  into  another 

if  1-3.  county,  than  to  send  the  surrogate  of  another  county 

Kate  of  MflMTf  of  IMA.— TUs  seetioa  now  wiU  per-  many  miles  from  his  offioe. 


§  74.  By  the  surrogate  of  another  county. 

Where  the  surrogate  has  good  reason  to  believe  that  a  subscribing  or  a  material  witness 
who  is  in  another  county  of  the  state  cannot  conveniently  attend  before  him,  and  no 
issue  is  pending  theidn,  he  may  make  an  order,  directing  that  the  witness  be  examined 
before  the  surrogate  of  the  county  in  which  he  is;  specifying  by  an  order  the  nature  and 
manner  of  the  examination.  A  copy  of  the  order  must  be  transmitted  by  him  to  the 
surrogate  designated  in  the  order,  together  with  the  original  will,  where  the  testimony 
relates  to  the  execution  of  a  written  will.  The  examination  may  be  taken  by  one  of 
the  clerks  described  in  section  thirty-two  of  this  act.  The  examination,  after  it  is  reduced 
to  writing  and  subscribed  by  the  witness  or  otherwise  duly  authenticated,  together  with 
a  statement  of  the  proceedings  upon  the  execution  of  the  order,  must  be  certified  by  the 
surrogate  or  clerk  taking  the  examination,  attested  by  the  seal  of  his  court,  and  returned 
without  delay,  with  the  original  will,  if  any,  to  the  surrogate  who  directed  the  examination, 
who  must  file  the  same  in  his  office.  A  surrogate  may  appoint  a  referee  to  take  the  testi- 
mony, who  shall  report  the  same  to  the  surrogate  who  makes  the  appointment.  An 
examination  so   aken  has  the  same  effect  as  if  it  was  taken  by  commission. 


SURROGATE'S  COURT  ACT 


L.  leifl,  ob.  MS,  without  <£^;  rtvi»d  by  L.  1B14, 

Note 

dep«iti 

«b.  448  from  former  1 3U0,  h  un.  by  L.  IBSl.  ah.  BBS; 

MBta 

L.  ISll.  oh.  lOGi  oricliutUr  rsvued  from  L.  1337,  oh.  MO, 

who  h&r 

HlS-lfllL.  18«,  oh.  120. 

§  76.  Bequest  does  not  disqualify  witness. 

A  peraon  is  not  disqualified  or  excused  from  testifying  respecting  the  execution  of  a 
wiL,  by  a  proviaioii  therein,  whether  it  is  bea^cial  to  him  or  otherwise. 

V.  pnw..  1 3Mfi,  without 
1.  443  trom  (onuer  f  IS- 

pt.  2,  ah.  e,  ut.  1,  He.  t 


§  76.  Uncontroverted  allegations  constitute  due  proof. 

Except  as  otherwise  provided  by  law,  a  petitioa,  affidavit  or  account  filed  in  a  special 
proceeding  eball  be  due  proof  of  the  facts  therein  stated,  unless  controverted  by  answer, 

objection  or  other  proof. 

Dcrintkni.— Ck>l(  dv.  pnie.,  |  IMB,  u  ulded  by  L.  AnpMw  goa.— Mittar  of  BrumlsB)).  101  Wim.  S3&  1S7 

1914.  ch,  443,  without  chwiB.  N.Y.  Sum.  AM;  M»tt« of  Werto, 01  Muo. 308,  IMN.  Y. 

NMe  or  reftoen  of  UU.— TbU  ■mUdii  i*  dnwn  to  SupD.  Kl;  hUtter  of  Vui  Vrukui,  110  Muo.  84,  17V 

obviftta  tha  mipfKwed  Decafldty  of  offaring  oral  proof  to  N.  Y.  Sui9.  702,                                  ^ 

lubsliuiliate  uncoBtroTartcd  ^lecktlona.  due  probably  to  '*IHm  pMnf "  of  toitMar'i    nrtdonee. — Matter  of 

tba  hot  that  in  fmner  yeui  petitioiu  mn  »metui»  Hyde,  21S  N.  Y.  M. 
Diide  onlly. 

§  77.  Filing  testimony  taken  out  of  court  by  commission. 

Where  in  any  matter  before  the  surrogate  or  in  a  surrogate's  court  the  testimony  of 
any  witness  shall  be  taken  by  or  on  commission,  the  same,  together  with  the  commission 
on  which  it  is  taken,  shall  be  duly  Sled  in  the  office  of  the  surrc^te  but  need  not  be 


oe.,  i  2Mi 

L1888.cli 


i;  w  raviMd  by  L.   1014,  ch.  443  Iroi 


§  78.  Definition  of  decree  and  order;  how  order  enforced. 

The  detennination  of  the  rights  of  the  parties  to  a  special  prooeedii^  in  a  surrogate's 
court,  is  a  decree. 

A  direction  of  a  surrogate's  court,  made  or  entered  in  writing,  and  not  included  in  a 
decree,  is  an  order.  It  may  be  enforced  in  like  manner  as  a  sinular  order,  made  by 
the  supreme  court  in  an  action, 

DMlnltaa.— Coda  dv.  ptoo.,  1  SMS,  without  elvDn;  OrdW  of  aiwcasM  dMdon  affiimiiic  order  of  nirro- 
u  revised  by  L.  1014,  oh.  443  from  formar  U  SSGO,  2sSe.  cate.— Matter  of  Ftentlee,  ISO  N.  Y.  ESS;  Matter  of 
which  Hctiona  woe  oew  aa  oiiliiially  ioiarted  in  the  eode     Van  MouteD.  IS  App.  Div.  301,  40  N.  Y.  8utV,  190. 

§  79.  Decree  or  order;  when  evidence  of  assets. 

A  decree  directing  payment  by  an  executor,  administrator,  guardian  or  testamentary 
trustee,  to  a  creditor  of,  or  a  person  interested  in,  the  estate  or  fund,  or  an  order  per- 
mitting  a  judgment  creditor  to  issue  an  execution  against  an  executor  or  admioistrator, 
is,  except  upon  an  appeal  therefrom,  conclusive  evidence  that  there  are  sufficient  assets 
in  his  hands  to  satisfy  the  sum  which  the  decree  directs  !iim  to  pay,  or  for  which  the 
order  permits  the  execution  to  issue.  A  decree  charging  a  deceased  executor,  adminie> 
trator,  guardian  or  trustee  with  assets  upon  an  accounting  under  section  two  hundred 
and  fifty-five  of  this  act,  is  not  evidence  of  assets  in  the  iWds  of  such  accounting  exec- 
utor, administrator,  guardian  or  trustee. 

Dolfatlon.— Coda  ciT.  proo.,  {  2HB,  without  ohansei  N.  Y.  Supp.  370;  Matter  of  Stroni,  III  App.  IMv.  281,07 

■a  reviani  by  L.  1014,  ah.  443  tram  foraur  H  2092,  2696.  N.  Y.  Supp.  tta,  aSd.,  IW  N.  Y.  SSI;  Matter  of  MoneU.  S8 

(2fi52,  orUnalls  nrbed  from  R.  8.,  pL  2.  ^  6,  Ut.  S,  Min,  308.  50  N.  Y.  Supp,  081, 

21.  In  part.    1 3S0«,  aa  am.  by  L.  1884,  ch.  800;  I^  IBSI.  LeiTe  to  Imub  aeentlon.— Matter  of  OaU.  40  AiK>. 

ob.l7G:iri80f,^24S:L.ie01.ofa.40e:L.I002,eh.UB;  Dir.  114,  67  N.  V.  Supp.  SSG:  Matter  of  Luelle.  IS 


, ..  -  -,/fii?°a.  - 

Bupp.  020;  Matter  of  Scuum,  63  App.  Div.  10,  71 


Mi».  Bli  40  N.  'y.  Supp.  343;  o'illiM  v.  Kreudar, 


g  80.  Force  and  effect  of  a  decree  of  surrogate's  court. 

Every  decree  of  a  surrogate's  court  is  ooncluaive  as  to  all  matters  embraced  tbernn 
i^inst  every  person  oi  whom  jurisdiction  was  obtuned. 


art.  5  .     APPEARANCE,  PROCEDURE,  TRIAL  §§81-84 


])CriYattaD.~Cod«  dv.  proo.,  {2550,  as  added  by  Appliaitioa.— Matter  of  Marx,  109  Mmo.  58.   179 

L.  1914,  oh.  443,  without  change;  N.  T.  Supp.  302. 

Note  of  retlMn  of  lM4.~with  richt  to  a  Jury  trial  Utoct  of  decree.— Von  Meyer  v.  Varooe,  106  Mi«Q. 

preserved,  the  decree  ought  to  be  a  finau  determination  as  426,  175  N.  Y.  Supp.  826. 
to  all  matters  embraced  in  it. 

§  81.  Decree  for  money;  how  docketed;  effect;  assignment  and  discharge. 

Where  a  decree  directs  the  payment  of  a  sum  of  money  into  court,  or  to  one  or  more 
persons  therein  designated,  the  surrogate,  or  the  clerk  of  the  surrogate's  court,  must 
furnish  to  any  person  appl3ring  therefor  one  or  more  transcripts,  duly  attested,  stating 
all  the  particulars  with  respect  to  the  decree  which  are  required  by  law  to  be  entered  in 
the  clerk's  docket  book,  where  a  judgment  for  a  sum  of  money  is  rendered  in  the  su- 
preme court,  so  far  as  the  provisions  of  law  directing  such  entries  are  applicable  to  such 
a  decree.  Each  county  clerk  to  whom  such  a  transcript  is  presented  must,  upon  payment 
of  his  fees,  immediately  file  it,  and  docket  the  decree  in  the  appropriate  docket  book 
kept  in  his  office  as  prescribed  by  law  for  docketing  a  judgment  of  the  supreme  court. 
The  docketing  of  such  a  decree  has  the  same  force  and  effect,  the  lien  thereof  may  be 
suspended  or  discharged,  and  ihe  decree  may  be  assigned  or  satisfied,  as  if  it  were  such 
a  judgment. 

DetlYattoii.--Code  civ.  proo.,  f  2551.  without  ohangei  Matter  of  Rfl«an,  29  Misc.  627. 61  N.  Y.  Supp.  1074,  sflFd.. 

as  revised  by  L.  1914,  ch.  443  from  former  1 2553;  ot&i-  107  N.  Y.  388;  Matter  of  Underhill,  9  N.  Y.  Supp.  457,  1 

nally  revised  from  L.  1837,  ch.  460j  |§  63,  64,  as  am.  oy  Coonoly  313. 

L.  1844,  oh.  104,  f  2.  Uen  of  Jwlsiiient.— Bennett  v.  Grain,  41  Hun  183. 

Ceatvel  of  leeords  of  eourt.— People  ez  rel.  Saokett  Decree  mcuiisI  exeeator  penoiially.^Matter    of 

V.  Woodbury,  70  App.  Div.  416.  75  N.  Y.  Supp.  236;  Haaren,  109  Miso.  402,  178  N.  Y.  Supp.  775. 

§  82*  Decree ;  partial. 

Upon  the  application  of  any  person  interested,  there  may  be  recorded  in  the  surro- 
gate's office  any  instrument  acknowledging  payment  of  moneys  pursuant  to  the  provisions 
of  decrees  for  the  judicial  settlement  of  accounts  of  executors,  administrators,  testa- 
mentary trustees  and  guardians.  Every  such  instrument  to  be  recorded  shall  be  acknowl- 
edged, or  proved  and  duly  certified,  and  the  record  thereof,  or  a  certified  copy  of  such 
record,  shall  be  presumptive  evidence  of  the  contents  of  such  instrument  and  its  due 
execution,  and  shall  be  presumptively  a  satisfaction  and  discharge  of  such  decree  as  to 
any  payment  of  money  or  delivery  of  property  therein  acknowledged. 

Petlftton.— Code  dv.  proo.,  1 2552,  without  chance;  m  revised  by  L.  1914,  oh.  443  from  farmer  f  2502;  as 
added  by  L.  1906,  oh.  350. 

§  83.  Enforcement  of  decree  by  execution. 

A  decree  directing  the  payment  of  a  sum  of  money  into  court,  or  to  one  or  more  parties, 
may  be  enforced  by  an  execution  against  the  property  of  the  party  directed  to  make  the 
pajrment.  The  execution  must  be  issued  by  the  surrogate,  or  the  clerk  of  the  surrogate's 
court,  under  the  seal  of  the  court,  and  must  be  made  returnable  to  the  court.  In  all 
other  respects  the  provisions  of  law  relating  to  an  execution  against  the  property  of  a 
judgment  debtor  issued  upon  a  judgment  of  the  supreme  court,  and  the  proceedings  to 
collect  it,  apply  to  an  execution  issued  from  the  surrogate's  court,  and  the  collection 
thereof,  the  decree  being,  for  that  purpose,  regarded  as  a  judgment;  except  that  pro- 
ceedings in  proceedings  supplementary  to  execution  if  founded  upon  such  a  decree,  must 
be  taken  as  if  the  decree  was  a  judgment  of  the  county  court,  or,  in  the  city  of  New 
York,  of  the  supreme  court. 

DcHTatton.— Code  civ.  proo.,  1 2553,  without  chance;  393;  Matter  of  Quackenbos,  38  Misc.  66,  76  N.  Y.  Supp. 

as  isfvised  by  L.  1914,  oh.  443  from  fonner  f  2554,  as  am.  964;  Bincham  v.  Burlingame,  38  Hun  211;  Matter  of 

by  L.  1895,  ch.  946;  orisinally  revised  from  L.  1837,  oh.  Jansen,  9  N.  Y.  Supp.  451,  1  Connoly  362;  Disosway  v. 

460,  S 64;  L.  1844,  eh.  104,  §2.  Havward,  1  Dem.  ITS. 

SieeotiMM  to  enforce  surrogate's  deorees.~^People  ex.  Tnnsorlpt  of  decree  aniiist  eieeator,  personaUy. 

rel.  Sackett  v.  Woodbury,  70  App.  Div.  416.  75  N.  Y.  —Matter  of  Haaren,  109  Misc.  402,  178  N.  Y.  Supp  775. 
Supp.  236;  Matter  of  Waring,  7  Muc.  502,  28  N.  Y.  Supp. 

§  84.  Enforcement  of  decree  by  punishment  for  contempt. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court  directing  the  payment 
of  money,  or  requiring  the  performance  of  any  other  act,  may  be  enforced  by  serving 
a  certified  copy  thereof  upon  the  party  against  whom  it  is  rendered,  or  the  officer  or 
person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  if  he  refuses  or  wilfully  neglects 
to  obey  it,  by  punishing  him  for  a  contempt  of  court: 

1.  Where  it  cannot  be  enforced  by  execution,  as  prescribed  in  the  last  section. 
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2.  Where  part  of  it  cannot  be  so  enforced  by  execution;  in  which  case,  the  part  or 
parts  which  cannot  be  so  enforced  may  be  enforced  as  prescribed  in  this  section. 

3.  Where  an  execution  issued  as  prescribed  in  the  last  section  to  the  sheriff  of  the 
surrogate's  county  has  been  returned  by  him  wholly  or  partly  unsatisfied. 

4.  Where  the  delinquent  is  an  executor,  administrator,  guardian,  or  testamentary 
trustee,  and  the  decree  relates  to  the  fund  or  estate,  in  which  case  the  surrogate  may 
enforce  the  decree  as  prescribed  in  this  section,  either  without  issuing  an  execution, 
or  after  the  return  of  an  execution,  as  he  thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprisonment,  by  virtue  of  proceedings 
to  punish  him  for  a  contempt,  as  prescribed  in  this  section,  or  a  levy  upon  his  property 
by  virtue  of  an  execution,  issued  as  prescribed  in  the  last  section,  does  not  bar,  suspend, 
or  otherwise  affect  an  action  against  the  Biu:«ties  on  his  offidal  bond. 


BttifmUiim, — Code  otv.  proe.,  1 25M,  without  ohaii|ee; 
as  revised  by  L.  1914,  ch.  443  from  former  1 2555;  section 
new  as  origuuiUy  instfted  in  code  dv.  proc. 

In  feneral.— Matter  of  David,  44  Misc.  337.  89  N.  Y. 
Supp.  927;  Matter  of  Isaacs.  103  Misc.  184,  ie9  N.  Y. 
Supp.  1066;  Matter  of  Curtis,  73  Hun  185,  25  N.  Y.  Supp. 
909.  affd.,  142  N.  Y.  219;  Run  v.  Jenks,  4  Dem.  105. 

nliure  to  eomply  wltD  decree  for  jNiTiiieiit  of 
moiMF*— Matter  of  Disosway,  91  N.  Y.  235;  Matter  of 
Snyder.  103  N.  Y.  178;  Matter  of  Humfraville.  154  N.  Y. 
115;  Matter  of  Pye,  No.  1,  18  App.  Div.  806,  46  N.  Y. 
Supp.  350:  Matter  of  Holmes.  No.  2,  79  App.  Div.  267. 
79  N.  Y.  Supp.  687.  affd..  176  N.  Y.  604;  Matter  of 
Mafaoney,  88  App.  Div.  140,  84  N.  Y.  Supp.  829;  Matter 
of  Banning,  108  App.  Div.  12. 95  N.  Y.  Supp.  467;  Matter 


of  Strons.  Ill  App.  Div.  281, 97  N.  Y.  Supp.  450.  affd., 
186  N.  Y.  584;  Beckett  v.  Place,  12  Misc.  328,  33  N.  Y. 
Supp.  634;  Matter  of  Monell,  28  Misc.  308.  89  N.  Y. 
Supp.  981;  Feriuson  v.  Cumininci,  1  Dem.  433;  Union 
Trust  Co.  V.  Gflce.  6  Dem.  358. 

Falliiie  to  eomply  with  flnal  deeiee  on  aeeounting. 
—Matter  of  Scheuer,  161  App.  Div.  525, 146  N.  Y.  Supp. 
707. 

ImpflsoniiieBt  for  contempt.— Matter  of  Battle,  5 
Dem.  447;  Woodhouse  v.  Woodnouse,  5  Redf,  181. 

DIshoiiesty.— Matter  of  Lathan,  145  App.  Div.  849, 
130  N.  Y.  Supp.  585. 

Eeleftse  of  executor  ftom  Impilsoiuiient. — ^Matter 
of  Soheuer.  161  App.  Div.  628,  146N.  Y.  Supp.  709. 


§  86.  Effect  and  contents  of  decree  revoking  letters. 

Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  act,  revoking  letters  issued  by 
a  surrogate's  court  to  an  executor,  administrator  or  guardian,  his  powers  cease.  The 
decree  may,  in  the  discretion  of  the  surrogate,  require  him  to  accoxmt  for  all  money  and 
other  property  received  by  him;  and  to  pay  and  deliver  over  all  money  and  other  prop- 
erty in  his  hands  into  the  surrogate's  court,  or  to  his  successor  in  office,  or  to  such  other 
person  as  is  authorized  by  law  to  receive  the  same;  or  it  may  be  made  without  prejudice 
to  an  action  or  special  proceeding  for  that  purpose,  then  pending,  or  thereafter  to  be 
brought.'  The  revocation  does  not  affect  the  validity  of  any  act,  within  the  powers  con- 
ferred by  law  upon  the  executor,  administrator,  or  guardian,  done  by  him  before  the 
service  of  the  citation,  where  the  other  party  acted  in  good  faith;  or  done  after  the  serv- 
ice of  the  citation,  and  before  entry  of  the  decree,  where  his  powers  with,  respect  tiiereto 
were  not  suspended  by  service  of  the  citation,  or  where  the  surrogate,  in  a  case  pre- 
scribed by  law,  permitted  him  to  do  the  same,  notwithstanding  the  pendency  of  the 
special  proceeding  against  him;  and  he  is  not  Uable  for  such  an  act  done  by  him  in  good 
faith. 


BctlfBttoii. — Code  av.  proc,  1 2555,  without  change; 
as  revised  by  L.  1914.  ch.  443  from  former  1 2603;  ongi- 
naUy  leviaed  from  R.  8.,  pt.  2,  oh.  6.  tit.  1,  {  38,  and 
tit.  2.  II 40.  46.  47. 

Aeeomiaiic  and  deUverF  of  niiids.-~8perb  v. 
MeCoun.  HON.  Y.  605;  Matter  of  Moehring.  154  N.  Y. 
428;  P^pe  v.  Uebman,  10  App.  Div.  128. 41N.  Y.  Supp. 
1020;  Matter  of  Hidn,  54  App.  Div.  582,  66  N.  Y.  Supp. 
1028,  revd.,  170  N.  Y.  195:  Squire  v.  Bugbee,  65  App.  Div. 
429,  72  N.  Y.  Supp.  928;  Mount  v.  Mount,  68  App.  Div. 


144,  74  N.  Y.  Supp.  148;  Matter  of  Cavanaugb,  72  Mko. 
584, 181  N.  Y.  Supp.  982;  Matter  of  D'Adamo.  94  Mise.  1, 
6.  157  N.  Y.  Supp.  374;  Matter  of  Fithian,  44  Hua  467: 
Hood  V.  Hayward,  48  Hun  330.  1  N.  Y.  Supp.  566:  Oni 
V.  Tower,  3  Dem.  253;  Pedc  v.  Sherwood,  5  Redf.  410; 
Spenoer  v.  Pteham.  5  Bedf.  425. 

Berenal'M  prooote  does  not  revive  appointment  as 
temporary  adminiatrator. — ^Matter  of  Duroan,  175  Am. 
Div.  688,  160  N.  Y.  Supp.  945.  ^^ 


§  86.  The  last  section  qualified. 

The  last  section  does  not  affect  the  liability  of  a  person  to  whom  money  or  other 
property  has  been  paid  or  delivered,  as  husband,  wife,  next  of  kin,  or  legatee,  to  respond  to 
the  person  lawfully  entitled  thereto,  where  letters  are  revoked,  because  a  supposed  de- 
cedent is  living;  or  because  a  will  is  discovered,  after  administration  has  been  granted 
in  a  case  of  supposed  intestacy,  or  revoking  a  prior  will  upon  which  letters  were  granted. 

Bcrtvatfon. — Code  civ.  proc.,  1 2556,  without  change;  nally  revised  from  R.  8.*,  pt.  2,  oh.  6,  tit.  1.  1 38.  and 
as  revised  by  L.  1914,  oh.  443  from  former  i  2604;  ongi-     tit.  2,  ||  40, 46. 47. 

§  87.  When  execution  of  decree  or  order  is  stayed  by  appeal. 

An  appeal  from  a  decree  or  an  order  directing  the  commitment  of  an  executor,  adminis- 
trator, testamentary  trustee,  guardian,  or  other  person  appointed  by  the  surrogate's 
court;  or  an  attorney  or  counsel  employed  therein,  for  disobedience  to  a  direction  of  the 
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suTTOK&te'B  court,  or  for  neglect  of  duty;  or  directing  the  commitment  of  a  person  refusing 
to  obey  a  eubpoena,  or  to  testify  when  required  according  to  law;  does  not  Btay  the 
execution  of  the  decree  or  order  appealed  from  unless  the  appellant  gives  the  undertaking 
required  by  section  three  hundred  of  this  act. 

Ad  app^  from  a  decree  of  a  BUirogate  admitting  a  will  to  probate,  or  granting  letters 
testamentary,  or  letters  of  adminietration,  or  from  an  order  or  judgment  of  the  appellate 
division  of  the  Eupreme  court  affirming  a  decree  of  the  surrogate  admitting  a  will  to 
probate,  or  granting  letters  testamentary  or  letters  of  administration  does  not  stay  the 
issuing  of  letters  where,  in  the  opinion  of  the  surrogate  manifested  by  an  order,  the 
preservation  of  the  estate  requires  that  the  letters  should  issue. 

An  appeal  from  a  decree  revoking  letters  testamentary,  letters  of  administration, 
or  letters  of  guardianship;  or  from  a  decree  or  an  order,  suspending  an  executor,  adminis- 
trator, or  guardian,  or  removing  or  suspending  a  testamentary  trustee,  or  appointing  a 
temporary  administrator,  or  an  appraiser  of  perstMial  property  does  not  tftay  the  execution 
of  the  decree  or  order  appealed  from. 

Except  as  otherwise  expressly  prescribed  in  this  act  a  perfected  appeal  has  the  same 
^ect,  as  a  stay  of  the  proceedings,  to  enforce  the  decree  or  order  appealed  from  on  a 
perfected  appeal  from  a  judpnent. 

PMlTlMa*.— Code  dr.  pnM.,  t3iS7.  without  chsue;  Star  br  pcffeeted  mHcaL— Mattir  of  Aifcubunh,  II 

unvlBdby  L.  1914,  «h.  443  from  Conner  ||ZSTg,  Zfi&-  App  Div.  44,  41  N.  Y.  Supp.  2S7;  HMteraf  mUknu,  I3S 

2S84.    lasre,  ottgiDJlvreyMBdtromR.  B„pt.  3,  oh,  9.  App.  Div.  1J3,  119  N.Y.Bi"-  ">•■  "•»—"»'-'—'   '" 

tit.  8,  {I  tU-Ufi.     I  am,  in  p«t.  »•  »m.  by  L.  ISSl,  App,  Div.  88,  IBl  N.  Y.  8" 

'    'M;  L.  ItWO,  db.  161;  orifduUy  nnad  (ram  L.  1B71,      ifMlH.  64 ~ 


oh.  80^  1 1.    I  ieaa,  tai^Bjfyiwued  fnno  R.  8..  pt.  3,  N,  Y.  Supp.  28^:  Mkttet  i^l 

ofa.  9,  tit.  S,  t  lu,  aad  p«t  oft  Iia    (  3BS1,  in  put;  thii      Bupp.  937,  lUTd.,  SB  App.  D 

nstioiipew u oriBiully  iiweftad  in  oodedr.  prod.  FetnbMhor  v.  F«rDtiMli«r, 4  Deiii.  Z37:Hciicvt.  Hcuiy,  4 

AnacatlOO.— MMtaT  ol  I^Iuid,  4S  App.  Div.  S9B.  62  Dcm.  2B3:  Msttsr  of  Ksnoedy,  110  Uita.  93:  179  K.  Y. 

H.  tlBm.  laS;  Mittv  of  Cbokte,  IDS  App.  Di«.  3M.  Supp.  TSS:  Matt«r  oi  KsouM^,  I8S  App.  IH*.  19,  174 

W  N.  Y.  Siwp.  ITS:  Mitler  of  Hopkinat  41  Mian.  83.  3S  N.  Y.  Supp.  9B. 

N.  r.  Bmp.  as,  tS±.  OS  Anp.  Dir.  J7,  ST  N.  Y.  Supp.  793:  AmimI  fMn  ardW  IMtfatBlBC  IMOM  dOM  IMt  iter 

Mkttcr  oTD^rtoD,  100  Uitc  t32.  ISe  N.  Y.  ^fo.  9E1;  brUL— Hkttv  of  Walih,  107  Mih.  47S,  17S  N.  Y,  Su[v. 
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General  Prorislons  Relating  to  Letters 

LDD  S6.  R«quiat«i  of  l«tE«n. 

89,  Limited  atul  rntriotivs  Iflttera. 

90-  LatCcn  evidflDce  of  authority;  aff«t  of  appeoL 

91.  Frioiib' moons  ditfervot  ^Mn. 

93.  Wbsn  nrvivini  or  [«iuiiaia|[  TspnsanutiTa  may  act;  when  Hieoemor  miut  b<  appoiDled. 
M.  Pervona  inoompstent  to  raeojve  tetten,  or  fect  u  tarlvnantary  tiiut«e. 
99.  BuROfsts  nuy  nfuH  ]elt«n  undRr  certiun  oonditUms. 

96.  ObJMitlanatOEiutDf  iMUn. 

97.  Boid^vbennquind. 
9S.  OKdkloUluofeiMutoR. 
m.  IUbuvsI.  or  nvootioo  ol  leltsn  for  dioqusl  Goatioa  oi  ouKoodllot. 

lOa  P«dClon:«iU(lonl>ienmpoii:nupeiu)OD. 

101.  Hewina;  (loone:  MatuosDtuy  UuBt*  "ot  iSntvd. 

M  mnovad  without  t.  dtktioa. 

§  88.  Requisites  of  letters. 

Letters  teetament&ry,  letters  of  administration,  and.  letters  of  guardianship 
tlie  name  of  the  people  of  the  state.  Where  they  are  granted  by  a  surrogate 
be  attested  in  the  name  of  the  officer  grantiDg  them,  signed  by  him,  or  by 
the  surrogate's  court,  and  sealed  with  the  aeal  of  the  surrogate's  court, 
are  iasued  out  of  another  court,  they  must  be  attested  in  the  name  of  the  ju 
the  court,  signed  by  the  cleric  thereof,  and  sealed  with  its  seal. 

To  all  letters  of  guardianship  of  the  property  of  an  infant  the  surrogate  n 
copy  of  sections  one  hundred  and  ninety  and  one  hundred  and  ninety-one 
to  be  aimexed  or  to  be  printed  thereupon. 

Dtrtntton.— Cods  aw.  ptoo..  1 3SSS,  witlioul  chuc*;     1  55.     I  2SU,  origiiully  reriKd  from  Ii. 
u  nviMd  by  L.  1914,  oh,  443  from  forma'  H  2590,  2S13.      H  57.  iS. 
1 3fi90,  oHcuiiUr  nvJHd  (mm  R.  8..  pt.  2.  ch.  S,  lit.  2, 

g  89.  Limited  and  restrictive  letters. 

Letters  may  be  granted  limiting  and  restricting  the  powers  and  r^t«  of 
thereof  as  follows  r 

To  an  executor  or  administrator  where  a  r^ht  of  action  exists. 

To  a  general  guardian  where  his  possession  and  control  of  certain  pro] 
ward  is  limited  as  provided  In  section  one  hundred  and  eighty  of  this  act. 

D(flTatlon.~Cade  dv.  proc.,  1 2559,  u  addsd  by         Umllad  MUn.— Mattct  of  PbIdCU,  S 


§  90.  Letters  evidence  of  authority;  effect  of  appeal. 

Subject  tfl  the  provisions  of  the  next  section,  regulatii^  the  priority  amo 
letters,  letters  testamentary,  letters  of  administration,  and  letters  of  guardians! 
by  a  court  or  officer  having  jurisdiction  to  grant  them,  are  conclusive  evid 
authority  of  the  persons  to  whom  they  are  granted,  until  the  decree  grant 
reversed  upon  appeal,  or  the  letters  are  revoked. 

When  letters  testamentary  or  letters  of  administration  have  been  issued  in 
with  an  order  of  the  suiTaga1«  as  authorized  in  section  eighty-seven  of  th 
letters  so  issued  confer  upon  the  person  named  therein  all  the  powers  ant 
and  subject  him  to  all  the  duties  and  liabilities  of  an  executor  or  adminisi 
ordinary  case,  except  that  they  do  not  confer  power  to  sell  real  property  by 
provision  in  the  will,  or  to  pay  or  to  satisfy  a  legacy,  or  distribute  the  ui 
property  of  the  decedent,  until  after  the  final  determination  of  the  appeal; 
letters  shall  have  been  issued  before  such  appeal,  the  executor  or  administ 
like  order  of  the  surrogate,  may  exercise  the  powers  and  authority,  subject  tc 
liabilities  and  exceptions  above  provided. 


w'jK*'.  •• 
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LETTERS 


a  91-04 


DcrtfrntfOD. — Code  oiv.  nroc.,  1 2M0,  without  chance; 
as  reviMd  by  L.  1914.  oh.  443  from  former  It  2682,  2591. 
i  2682.  as  am.  by  L.  1881,  oh.  636.  and  L.  1900,  eh.  191; 
orisin*Uy  revised  from  L.  1871.  eh.  603.  1 1.  {  2691.  re- 
vised from  R.  &.  pi.  2.  ch.  6,  tit.  2. 1  66. 

Applleftttoii.— Matter  of  Dayton,  100  Miso.  632,  166 
N.  Y.  Supp.  961. 

Letters  conelnstfe  of  aothorttF.— Abbott  v.  Currao, 
08  N.  Y.  666;  Steele  v.  Leopold,  136  App.  Div.  847,  120 
N.  Y.  Supp.  669;  White  v.  Emigrant  Industrial  Savings 


Bank.  146  App.  Div.  691. 131  N.  Y.  Supp.  311;  Sullivan  ▼. 
Tiqca  R.  Co.,  44  Hun  304,  afiFd.,  112  NT  Y.  643. 

CoUateral  atteck.— Tanas  v.  Municipal  Gas  Ca.  88 
App.  Div.  261,  84  N.  Y.  Supp.  1058:  Crosier  v.  Cornell 
Steamboat  Co.,  27  Hun  216;  Brown  v.  Landon,  30  Hun  07; 
More  V.  Finch,  65  Hun  404,  20  N.  Y.  Supp.  164;  Lowman 
T.  Elmira  C.  A  N.  R.  Co.,  86  Hun  188, 32  N.  Y.  Supp.  079, 
afiFd^l64  N.  Y.  765;  Curtis  v.  Williams,  3  Dem.  63. 

Effeet  of  perreetod  appMl.— Matter  of  Kennedy,  186 
App.  Div.  19,  174  N.  Y.  Supp.  96. 


§  91.  Priority  among  different  letters. 

A  person  to  whom  letters  are  first  issued  from  a  surrogate's  court  having  jurisdiction 
to  issue  them,  has  sole  and  exclusive  authority,  pursuant  to  the  letters,  until  the  letters 
are  revoked;  and  he  is  entitled  to  demand  and  recover  from  any  person,  to  whom  letters 
are  afterwards  issued,  by  any  other  surrogate's  court,  the  property  in  his  hands  belongs 
ing  to  the  estate  or  fund.  But  the  acts  of  a  person,  to  whom  letters  were  afterwards 
issued,  done  in  good  faith,  before  notice  of  the  letters  first  issued,  are  valid;  and  an  action 
or  special  proceeding  commenced  by  him,  may  be  continued  by  and  in  the  name  of  the 
person  or  persons  to  whom  the  letters  were  first  issued. 

Dcrtfstfon.— 0)de  dv.  procy  §  2661.  without  chan^;  Note  of  revtsers  of  19i4.~Changes  made  to  inolqde 
as  revised  bv  L.  1914,  ch.  443  from  former  1 2692;  ongi-  suardian  and  trustee,  and  to  make  it  singular  in  form 
nally  revised  from  R.  S.,  pt.  2.  ch.  6,  tit.  2,  §  26.  throughout. 

§  92.  Time,  how  reckoned  upon  successive  letters. 

Where  it  is  prescribed  by  law,  that  an  act  must  or  may  be  done  within  a  specified 
time  after  letters  are  issued,  and  successive  or  supplementary  letters  are  issued  upon  the 
same  estate,  the  time  so  specified  must  be  reckoned  from  the  issuing  of  the  first  letters, 
except  in  a  case  where  it  is  otherwise  specially  prescribed  by  law;  or  where  the  first  or 
any  subsequent  letters  are  revoked,  as  prescribed  in  section  one  hundred  and  fifty-four 
of  this  act,  by  reason  of  the  want  of  power  in  the  surrogate's  court  to  issue  the  same, 
for  any  cause. 

DcrlYBtfon.— Code  oiv.  proo..  1 2662,  without  change;  as  revised  by  L.  1914,  oh.  443  from  former  {  2693;  section 
new  as  originally  inserted  in  code  dv.  proc. 

§  93.  When  surviving  or  remaining  representative  may  act;  when  successor 
must  be  appointed; 

Where  one  of  two  or  more  executors  or  administrators  dies,  or  where  letters  are  re- 
voked with  respect  to  one  of  them,  a  successor  to  the  person  who  dies,  or  whose  letters 
are  revoked,  shall  not  be  appointed,  except  where  such  an  appointment  is  necessary  in 
order  to  comply  with  the  express  terms  of  a  will;  but  the  others  may  proceed  and  com- 
plete the  administration  of  the  estate  pursuant  to  the  letters,  and  may  continue  any 
action  or  special  proceeding  brought  by  or  against  all. 

Where  all  the  persons  to  whom  letters  have  been  issued  die,  or  where  the  letters  of 
all  have  been  revoked  by  a  decree  of  the  surrogate's  court,  that  court  has,  except  in  a 
case  where  it  is  otherwise  specially  prescribed  by  law,  the  same  power  to  appoint  a  suc- 
cessor to  the  person  or  persons  whose  powers  have  ceased,  as  if  the  letters  had  not  been 
issued.  The  successor  may  complete  the  execution  of  the  trust  committed  to  his  pre- 
decessor; he  may  continue  in  his  own  name,  a  civil  action,  or  special  proceeding,  pend- 
ing in  favor  of  his  predecessor;  and  he  may  enforce  a  judgment,  order,  or  decree,  in  favor 
of  the  latter. 

Dwtfftlloii.— Code  dv.  proo.,  1 2663,  without  change;  211  N.  Y.  272,  affg.  160  App.  Div.  86, 146  N.  Y.  Supp.  267 

as  revised  by  L.  1914,  oh.  443  from  former  {{  2605,  2692.  Suecesson'  rights.— Power  v.  Speokman,  126  N.  Y. 

1 2005,  originally  revised  fh>m  R.  8..  pt.  2,  oh.  6,  tit.  2,  354. 

§40,  and  ch.  6,  tit.  3, 1 17;  L.  1866,  ch.  733,  §1.    1 2692,  Power  to  eompel  aceountiiis.— Haight  v.  Brisbin. 

originaUy  revised  from  R.  S.,  pt.  2,  oh.  6,  tit.  2.  §  44;  100  N.  Y.  219;  ^fatter  of  Hood,  104  N.  Y.  103:  Dunne 

L.  1837,  oh.  460, 1 33,  in'tiart.  v.  American  Surety  Co.,  43  App.  Div.  91,  59  N.  Y.  Supp. 

Note  of  rerlflon  of  1914.— Former  SI  2692,  2606  com-  429;  Matter  of  Richmond,  63  App.  Div.  488,  71  N.  Y. 

bined,  and  enlarged  to  cover  death,  whion  was  omitted.  Supp.  796;  Matter  of  Storm,  84  App.  Div.  552,  82  N.  Y. 

Appolnteieiii  of  snecessor. — Matter  of  McDonald,  Supp.  731;  BresUn  v.  Smyth,  3  Dem.  251. 

§  94.  Persons  incompetent  to  receive  letters,  or  act  as  testamentary  trustee. 

No  person  is  competent  to  serve  as  an  executor,  administrator,  testamentary  trustee 
or  guardian,  who  is: 

1.  Under  the  age  of  twenty-one  years; 

2.  An  adjudged  incompetent; 
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3.  An  alien  not  an  inhabitant  of  this  state; 

4.  A  felon; 

5.  Incompetent  to  execute  the  duties  of  such  trust  by  reason  of  drunkenness,  dis- 
honesty, improvidence  or  want  of  understanding. 

Except  as  jnnescribed  in  section  ninety-seven,  an  executor,  testamentary  guardian  or 
testamentary  trustee,  who  is  not  by  law  required  to  give  a  bond,  shall  not  qualify  or 
serve  as  such  where,  after  objection  filed  and  proof  taken,  the  surrogate  finds  that: 

1.  His  circiunstances  are  such  that  they  do  not  afford  adequate  security  to  the  creditors, 
or  persons  interested  in  the  estate  or  fund  for  the  due  administration  th^^eof . 

2.  He  is  not  a  resident  of  the  state  of  New  York. 


Dcrifmtfon. — Code  oiv.  proo.,  1 2664,  without  ohaose; 
as  revised  by  L.  1914,  oh.  443  from  former  M  2612,  2661. 
1 2612,  M  added  by  L.  1893.  oh.  686;  oriffnaUy  revised 
frt)m  R.  6..  pt.  2,  oh.  6.  tit.  2,  U  3>  ^i  ^  1^*  ^  782,  {  5; 
L.  1873.  ch.  79.  1 2661.  as  added  by  L.  1893,  oh.  686; 
orifdnally  revised  from  R.  S.,  pt.  2,  ch.  6,  tit.  2, 1 32. 

Mote  of  rerisen  of  Itli. — ^By  rewriting  we  have 
separated  the  two  olaoMS — those  who  are  incompetent  and 
those  who  may  be  ezduded. 

In  senenl.— Matter  of  McOwen,  114  Misc.  151,  185 
N.  Y.  Bum>.  907. 

Amenameiit  of  ltl4  not  retroactive. — Matter  of 
Ripley,  101  Misc.  465.  167  N.  Y.  Supp.  162. 


'Testemeotary   tnutae.**— Matter  of   YuOI,    109 
Miso.  465,  178  N.  Y.  Supp.  871. 

Oampeteney.— Matter  of  Leland,  219  K.  Y.  387;  Mat- 
ter of  Bricg^  171  App  Div.  52.  156  N.  Y.  Supp.  947 
Matter  oTManley,  12  Misc.  472,  34  N.  Y.  Supp.  258 
Matter  of  Reichert,  84  Misc.  288,  09  N.  Y.  Supp.  644 
Matter  of  Ferguson,  41  Miso.  465.  84  N.  Y.  Supp.  1102. 
Matter  of  Greene,  48  Miso.  31,  90  N.  Y.  Supp.  98;  Matter 
of  Wilson,  92  Hun  818. 36  N.  Y.  8i«p.  882. 

Improvldeiiee. — Matter  of  Brinckmann,  89  Misc.  41, 
152  N.  Y.  Supp.  542. 


) 


§  96.  Surrogate  may  refuse  letters  under  certain  conditkuis. 

The  surrogate  may,  in  his  discretion,  refuse  to  grant  letters  to  any  person  unable  to 
read  and  write  the  English  language;  or  to  any  person  who  does  not  file  in  the  surrogate's 
office  an  instrument  acknowledged  or  proved,  and  duly  certified  designating  the  clerk  of 
the  surrogate's  court  and  his  successor  in  office,  on  whom  service  of  any  process  issuing 
from  the  surrogate's  court  may  be  made  in  like  manner  and  with  like  effect  as  if  it  were 
served  personally  upon  himself,  whenever  the  person  so  receiving  letters  can  not  be  found 
and  served  within  the  state  of  New  York,  after  due  diligence  used. 


DcrlYmtfon. — Code  dv.  proc.,  1 2565,  without  ohani^e. 
Ori^nal  cterivation  same  as  for  §  94,  ante. 

Note  of  rertsen  of  1914. — ^By  this  section  our  courts 
can  obtain  jurisdistion  of  the  person  of  the  representative 
who  leaves  the  state,  and  thereby  save  some  estates  which 
999  now  lost 

Nonreddeiice.— Libbey  v.  Mason,  112  N.  Y.  525. 
revg.  42  Hun  470;  Matter  of  Campbell,  192  N.  Y.  312, 
affg.  123  App.  Div.  212,  108  N.  Y.  Supp.  281;  Tanas  v. 


Municipal  Qas  Co.,  88  App.  Div.  251, 84  N.  Y.  Supp.  1053; 
Matter  of  Ferrigan,  92  App.  Div.  876,  87  N.  Y.  Supp.  16. 
Matter  of  Paolo,  38  Misc.  514, 73  N.  Y.  Supp.  1062; 

Poverty.— Matter  of  Riede,  138  App.  Div.  83.  122 
N.  Y.  Supp.  600;  Matter  of  Chaunoey,  101  Miso.  275, 166 
N  Y  fiunn  940 

Bzerator^lndebted  to  testmtrii.— Matter  of  Haag,  99 
Misc.  164,  165  N.  Y.  Supp.  401. 


§  96.  Objections  to  grant  of  letters. 

Any  person  interested  in  the  estate  or  fund  may,  before  letters  testamentary,  of  ad- 
ministration or  of  guardianship  are  granted,  or  a  testamentary  guardian  or  trustee  is 
allowed  to  qualify  and  serve,  file  objections  showing  his  interest  in  the  estate  or  fund, 
and  setting  forth  specifically  one  or  more  legal  objections  to  granting  the  letters  to  one 
or  more  of  the  persons  about  to  receive  the  same,  or  to  allowing  a  testamentary  guardian 
or  trustee  to  qualify  and  serve.  Where  such  objections  are  filed,  the  surrogate  must 
stay  the  granting  of  letters  or  refuse  t6  allow  the  testamentary  guardian  or  trustee  to 
qualify  imtil  the  matter  is  disposed  of. 


Bctlfmtloii* — Code  dv.  proc.,  |2566,  as  added  by 
L.  1914.  ch.  443,  without  change. 

Note  of  loflsen  oT  19U.--This  aeotion  is  written  to 
make  general  provision  for  objections. 


Wlieo  decree  of  ptobete  not  to  dlreet  lettcn  to 
Ifltne.— Matter  of  Kennedy,  106  Misc.  216. 


§  97.  Bond;  when  required. 

In  either  of  the  following  cases,  a  person  named  as  executor  in  a  will,  or  a  testamentary 
guardian  or  trustee  who  is  not  required  by  the  will  to  give  a  bond,  may  entitle  himself 
to  letters  or  to  act  thereunder  by  giving  a  bond  as  prescribed  by  law,  although  an  objeo* 
tion  against  him  has  been  established  to  the  satisfaction  of  the  surrogate: 

1.  That  his  circumstances  are  such,  that  they  do  not  afford  adequate  security  to  l)ie 
creditors,  or  persons  interested  in  the  estate  or  fund,  for  the  due  administration  of  the 
same. 

2.  That  he  is  not  a  resident  of  the  state;  and  he  is  a  citizen  of  the  United  States. 


Derifmtton. — Code  civ.  proc.,  §  2667.  without  change; 
I  revised  by  L.  1914.  oh.  443  from  former  1 2638;  ongi- 


Note  of  revtwts  of  lilA. — See  new  1 2639.  where  all 
as  revtsea  dv  u.  ivi4.  on.  *m  irom  lormer  §  -^mso;  ongi-  ezeoatocs  havftag  trust  duties  are  requirsa  to  give  bonds, 
naUy  revised  from  R.  8..  pt.  2.  oh.  6.  tit.  2,  §  6,  in  part;  so  this  section  now  ai^es  to  executors  who  have  no  trust 
L.  1S73,  oh.  667.  duties.    The  objeotions  are  set  forth  in  new  ||  2664,  8965. 
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By  atrikinc  out  the  last  aentenee  all  ncatttdduii  enou-  Mattar  of  hommj,  19  Miao.  83,  43  N.  Y.  Sttpp.  072;  Bal- 

ton  must  ciye  bonds.  Ivd  v.  Ghtflemrorth,  1  Dem.  501;  Pestiay  y.  Ghoyne,  4 

In  gencrmL— Hovey  ▼.  M'Lean,  1  Dem.  396;  Morgan  Dem.  402;  Matter  6f  Bears,  6  Dem.  407;  Martin  v.  Duke,  5 

▼.  Morgan.  3  Dem.  612.  Redf.  097. 

When  boDd  wQiilf«l.~Peqrie  es  xeL    Patriok  v.  Fidinn  to  ^ro  bond  when  direetod  by  wlB.— €and- 

FHcgerald,  73  App.  iHv.  839.  76  N.  Y.  8iq>p.  866;  Matter  ford  v.  Bronx  Boro  Biiikl«n,  Ino.,  176  App.  Dir.  884,  161 

of  WtBffhmann.  80  App.  Div.  620.  80  N.  Y.  8upp.  780:  N.  Y.  Siipp.  976. 


§  98.  Official  oaths  of  executors. 

The  official  oath  or  affiimation  of  an  executor,  administrator,  guardian,  or  testamentary 
trustee,  to  the  effect  that  he  will  wdl,  faithfully,  and  honestly  discharge  the.  duties  of 
his  office,  describing  it,  must  be  filed  in  ijie  surrogate's  office,  before  letters  are  issued  to 
him,  or  he  is  permitted  to  act.  The  oath  may  be  taken  before  any  officer  who  is  au« 
thorized  to  administer  oaths. 

]>crtv»tlon.— Oode  civ.  proo.,  1 2668,  without  change;  Note  of  NflMn  of  If  14.-~It  ia  not  thought  to  be  neo- 

aa  revised  by  L.  1014,  ch.  443  from  farmer  1 2694;  ongi-  eaaary  to  have  an  oath  certified  by  a  oertifioate,  or  taken 

nally  revieed  from  K.  8.,  pt  2,  oh.  6»  tit.  2,  ||  18,  41;  out  of  the  state  by  any  partioukr  officer. 
L.  1837.  oh.  460.  {  69. 

§  99.  Removal,  or  revocation  of  letters  for  disqualification  or  misconduct. 

In  either  of  the  following  cases,  a  creditor  or  person  interested  in  the  estate  of  a  de- 
cedent, or  a  ward  or  friend  of  a  ward,  or  a  person  beneficially  interested  in  the  execution 
of  a  trust,  or  any  surety  on  a  bond  of  a  person  to  whom  letters  have  been  granted  or  of 
a  trustee  may  present  to  the  surrogate's  court  having  jurisdiction  a  petition,  praying  for 
a  decree  revoking  those  letters,  or  removing  such  trustee,  and  that  the  respondent  may 
be  cited  to  show  cause  why  a  decree  should  not  be  made  accordingly: 

1.  Where  the  reiqmndent  was,-  when  appointed  or  when  letters  were  issued  to  him, 
or  has  since  become  incompetent,  or  disqualified  by  law  to  act  as  such,  and  the  grounds 
of  the  objection  did  not  exist,  or  the  objection  was  not  taken  by  the  petitioner,  or  a 
person  whom  he  represents,  before  the  letters  were  granted  or  the  appointment  made. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied  the  money  or  other 
assets  in  his  hands,  or  invested  money  in  securities  unauthcmzed  by  law,  or  otherwise 
improvidently  managed  or  injured  the  property  committed  to  his  charge;  or  by  reason 
of  other  misconduct  in  the  execution  of  his  office,  or  dishonesty,  drunkenness,  improvi- 
dence, or  want  of  imderstanding;  he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause,  neglected,  to  obey  any  law- 
ful direction  of  the  surrogate  contained  in  a  decree  or  order,  or  any  provision  of  law 
relating  to  the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  letters,  or  his  appointment  was  obtained  by  a  false  suggestion 
of  a  material  fact. 

5.  Where  by  the  terms  of  a  will,  deed  or  order  his  office  was  to  cease  upon  a  contin- 
gency which  has  happened. 

6.  In  the  case  of  an  executor,  who  has  not  been  required  to  give  a  bond,  where  his 
circumstances  are  such  that  they  do  not  afford  adequate  security  to  the  creditors  or 
persons  interested  for  the  due  administration  of  the  estate;  or  where  he  has  removed 
or  is  about  to  ranove  from  the  state. 

7.  In  case  of  a  guardian  where  he  has  removed  or  is  about  to  remove  from  the  state, 
or  where  the  interest  of  the  infant  will  be  promoted  by  the  appointment  of  another  per- 
son as  guardian. 

8.  In  the  case  of  a  t^nporary  administrator,  appointed  upon  the  estate  of  an  absentee, 
where  it  is  shown  that  the  absentee  has  returned;  or  that  he  is  living,  and  capable  of 
returning  and  resuming  the  management  of  his  affairs;  or  that  an  executor,  or  adminis- 
trator-i|i-chief  has  been  appointed  upon  his  estate;  or  that  a  committee  of  his  property 
has  been  appointed  by  a  competent  court  of  the  state. 

DorlVBtioii.— Code  oiv.  proc..  1 2660,  without  change;  Who  may  mako  applleatlon;  person  Interoated.— 

aa  reviaed  by  L.  1914,  ch.  443  from  farmer  H  2886.  ^7,  Hartnettv/WandeU.  60  N.  Y.  346:  Matter  of  Ootto.  105 

2832.    1 2686,  originany  reviaed  from  R.  8.,  pt.  2,  oh.  6.  App.  Div.  143.  93  N.  Y.  Supp.  973;  Sutherland  v.  St. 

tit.  2.  i  18;  L.  1837/^1.  460,  i  34.    1 2817.  originally  re-  Lawrence  Co..  42  Miao.  38,  85  N.  Y.  Supp.  696;  Matter 

viaed  from  L.  1871.  ch.  482.    i  28^.  origin^  reviaed  of  McMuUen.  85  Miao.  661. 148  N.  Y.  Supp.  1002;  Matter 

hom  R.  S.,  pt  2.  ch.  8,  tit  3, 1 14;  L.  1837,  ch.  460,  |i  84,  of  Wheeler.  46  Httn64;  InrePeaalee'a  WiO,  73  Hun  113, 25 

36.  N.  Y.  Supp.  940:  Matter  of  Stem,  9  N.  YTSupp.  445;  In  re 

Note  of  nvlaen  of  lti4.— The  plan  ia  to  make  theae  Mack'a  Estate.  164  N.  Y.  Supp.  590;  Staples  v.  Hoffman,  1 

general  aeetiona  on  revocation  of  letters  include  guardiana  I>em.   03;   Drezel  v.  Bemey,  1  Dem.    163;  Haaeey    v. 

and  truateea.  and  ao  eliminate  the  separate  aeotiqps  Keller,  1  Dem.  677;  Woodruff  v.  Woodruff,  3  Dem.  505; 

practically  repotting  Uie  aame  proviaiona.  Stanley  v.  Stanley.  4  Dem.  416;  Matter  of   Brewster.  5 

BUUnatf  MithMlty  nmt  caJat  for  retoaitlon  of  Dem.  259;  Matter  of  iPetrie,  5  Dem.  352;  Quin  v.  Hill, 

Betters.— Ittatter  of  McDonald.  211  N.  Y.  272,  affg.  160  6  Dem.  30:  Newhouae  v.  Gale,  1  Redf.  217;  Fosdiok  v. 

App.  Div.  86.  Delafield,  2  Redf.  892. 
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B««4ikliK  Mten  «f  ma  adinlMbmiOT  M  tenmn-  Muter  of  Cuoiilwll,  W  MiM.  22»,  107  N.  Y.  Bupp.  SBl. 

stlnsrl|bbofatb«r.— Matter  of  McDoukJ.  ill  N.Y.  revd.  od  other  froundL  123  App.  SXr.  213,  lOStt.  Y. 

27S,  tag.  leo  App.  DJT.  88.  lis  N.  Y.  Supp.  K7:  Mutter  Sopp.  281;  MMter  of  Kutter,  79  Mjm.  7*.  139  N.  Y. 

of  SlaJlo.  S2  Mw.  135.  143  N.  Y.  Bupp.  776.  Bupp.  893;  Matter  of  Morrii.  92  Muc.  630.  IS7  N.  Y. 

rMmal  wmtMOm  t  Umponvr  Mtm  not  — ow  Supp.  472;  Matter  of  Watlue.  94  MiM.  5SS.  ISe  N.  T. 

Mtrr  when  Mmumt  totttn  IuomI.— Mstts  of  Neil.  Bupp.  733;  Matter  of  Wat,  40  Hun  201,  affd..  Ill  N.  Y. 

184  App.  Div.  S07.  687;  In  n  Quiokn'*  EMat«,  15S  N.  Y.  Supp.  319;  Proolor 

Berocsllim  of  letfan  of  one  Bdmlnlabator  not  v.  Wanamaker.  1  Barb.  Ck  302;  Cora  v.  Com,  4  Dam. 

■roMod  Air  nmoTliic  co-MtmlnUtnlor.— Matter  of  304:  Stanira'  v.  StanW,  *  Dem.  416;  Oram  t,  Oram.  3 

McDonald,  211  N.  Y.  Z72,  afff.  160  App.  Dir.  86,  14E  Rolf.  300;  Uattw  tA  ahonti.  191  App.  DIt.  427;  181  N. 

N.  Y.  Bupp-  367.  Y.  Supp.  663;  Matter  of  S^our,  107  Mian.  330,  177 

FnottM,  BMCOdtrtrflmklnfBTldcDea.— Hatter  cf  N.  Y.  8iipp.  702;  Matter  of  Vricfat,  110  Wu.  480,  ISO 

McDonald.  1«0  App.  Dlv.  86,  145  N.  Y.  Supp.  207,  Bffd.,  N.  Y.  Bupp.  635. 

911  N.  Y.  272.  laattVI^U  MCDritr.— Matter  of  O'Brie 

Dlierelloa.— Matter  of  Enjel,  155  App.  IHt.     379;  Motts  of  Chaun         —  "" 

0  N.  Y.  Sopp.  286.  949;  Matter  of  Slerlin 


Hv;  ^>iui«r  OL  otermu,  i  ot.  xwp.  itw;  jviau 
Bt,  R«.  535:  Hatter  (3  Whltshoid.  3  Dem.  3 
Van  Vlfck,  4  Dem.  S43;  Poetley  r.  Cbeyne, 


defeiue  torcmoial.— MatterofEnoel,  S3HiH.  e7G.  146     Van  ^Irak,  4  Dem.  343;  PoatLay  r.  Cb^ne, 
N.  Y.  Bupp.  793.  Freeman  v.  Kellon.  4  Redf.  218. 

When  executor  diMiulHled. — Harrieon  v.  Clark.  87  BemoTal  twttu  atate. — Matter  of  MaKaicbt.  8C 


N.  Y.  Supp. 

Bupp.  mi 


234,  80  N.  Y.  Supp.  £51;  Eatale  of  BterUnc.  1  St. 
-._,     Rap.  139. 

591.         WbCD  eucotor  mat  remored.^Matter  of  Enael.  74 
-    '     "'       308.  133  N.  Y.  Buff     -  — 


■■  -Matter         ■«TDe>thH>  of  UMillBrj  letter*.— Matter  of  Conoell, 

p.  TO.  92  Mlae.  324,  155  N.  Y  Supp.  397. 
^— Matter        Tenvorwr    •dmluMnton.— Matter    of    : 

136.  (1S20).  ISl  App.  IMt.  427,  ISl  N.  Y.  Snpp.  £6 

1.   Y.   220;  109  Misc.  276,  178  K.  V.  Supp,  762;  Matter  of  Bi 


3  App.  Div,  TeatMBMtarr  tnutece;  r«BM«al  ■■  nowal.— 
p.  Div.  SOS,  Pyle  v.  Pyle,  137  App.  IMr.  568.  122  N.  Y.  Bupp.  2M; 
2  App.  Div.  Matter  of  Borle,  166  App.  IMv.  604,  IBl  N.  Y.  Supp.  1023; 
-■'      "  ■■       a,  4  Dem.  153:  Lake  T.  Lewia,  *  Dem. 

— OnnietonT,  Olcott,  St 

„  .. .  ._0  N.  Y.  319;  Matter  of 

.....  _.B  N,  Y.  308;  Matte      '  " 

(.  S19.  3S  N.  Y.  Supp.  292:  b<w  >.  inut^ 

r.  39,  TO  N.  Y.  Supp.  864;  Matter  of  Wheatua.ii 

4,74  N.  Y.  Supp.  038;  Hatter  ol  Cady.  36  Hun 

tchiuon,  10  122.  afld.,  103  N.  Y.  67t^  Morgan  v.  Morgaa,  3  D«a.  612; 
pp.  342.  IS  Adama  v.  Van  Cledi,  4  Dem.  343. 
t  V.  Simona.  Oeneial  narilUiii  prooeedlos*  tot  remontL — 
PhiUipa  V.  Uebmann,  10  App.  Div.  128,  41  N.  Y.  Supp. 
N.  V.  443:  1020:  Hatter  of  Twichell,  117  Aw.  Div.  801,  102  N.  Y. 
)f  Hood,  93  Supp.  163;  Gri£Ga  v.  Saanfleld,  2  DfUa.  4;  Matter  of  Wm-  . 
reen,  9  Hun     aon,  2  Dem.  642;  Maokey  v.  PullertoD.  4  Dem.  153. 

N.  Y.  678: Canie  tor  remanL— Matter  ol  MeConnon,  69 

Uet.  I  Dem.  Hiwi.  22.  112  N.  Y.  Bupp.  590;  Matter  of  Pearee.  77  Miie. 
41fi.  137  N,  Y.  Supp.  TM;  Matter  of  Plumb,  4  N.  Y.  8un>. 
ar  of  JiAta-  13fi.  21  St.  Rep.  107;  Ledwith  v.  Union  Tnwl  Co.,  2  Don. 
Bum.  96S:  480;  BollinB  v.  CouiUin,  5  Redf.  116. 
Supp.  836;  Decree  tar  remoTBl  on  ei  aerta  mppHeaUoo. — 
lujH).  791.  Matter  af  Engelbrooht.  15  App.  T>w.  541,  44  N.  Y.  8u(V. 
27£  Matter     551. 

Supp.  289;  Seilew  of  proMedlnn.— Matter  at  Dittrieh,  110 
.  Bupp.  209;      App.  Div.  504,  105  N.  YTSupp.  903. 

§  100.  Petition ;  citation  thereupon ;  suspension. 

A  petition  presented  as  prescribed  in  the  iast  section,  must  set  forth  the  f&cts  showing 
that  the  case  is  one  of  those  therein  specified,  and  unless  the  surrogate  declines  to  enter- 
tain the  proceeding,  a  citation  must  be  issued  according  to  the  prayer  thereof. 

If  such  citation  be  issued  the  surrogate  may,  in  his  discretion,  make  an  order  suspend- 
ing the  respondent  wholly  or  partly  from  the  exercise  of  his  powers  and  authority  during 
the  pendency  of  the  special  proceeding.  A  certified  copy  of  an  order  so  made  must 
accompany  the  citation,  and  be  served  therewith;  but,  from  the  time  when  it  is  made, 
the  order  is  binding  upon  the  respondent  and  upon  all  other  persons,  without  service 
thereof,  subject  to  the  exceptions  and  limitations  prescribed  in  sections  eighty-five  and 
eighty-six  of  this  act,  with  respect  to  a  decree  revoking  letters. 

DeATatton.— Code  civ.  pnw.,  (  2ST0.  without  obanae:  affd..  146  N.  Y.  327;  Atkiiuon  v.  Striker,  2  Dem.  Ml; 

aa  renMd  by  L.  1914,  ch.  443  from  former  )(  2686,  2^,  Grubb  v.  Hamilton.  2  Dem.  414. 

2834.    12686.  new  aaoriunallyinHrtMi  in  (iodedv.  pros..         InlbrmatkiD  and    beUef. ^Matter    of    Me- 

!2833;  origiiiBlly  revised  from  R.  S.,  pt.  2,  ch.  8,  tit.  3 
I  H,  16.  12834,  oriKiiiaUy  revised  from  L.  1S37.  ch.  460 

61.  Matter  of  Owatey.  15 

Note  of  reilaora  of  U14.--aee  Mitur  of  Owilcy,  153  Moothouae  v.  Hutct 

Ape.  Div  90  Serrkcarcttatlui.- 

retttton,  Bumdeaer.— Matter  uf  Gusto*,  330  N.  Y.  ProeitdHre.— Hatter 

373;  Matter  of  Burr.  118  App.  Div,  4S2,  104  N,  Y,  Supp.  105  N.  Y.  Supp.  303. 
29;  Matter  of  Patlenuu,  79  Hun  371.  29  N.  Y.  Supp.  451, 

§  101.  Hearing;  decree;  testamentaiy  trusts  not  affected. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section,  the 
surrogate  may  make  a  decree  revoking  the  letters  issued  to,  or  iemo\'ing,  the  respond- 


art.  6 


LETTERS 


§S  102-104 


ent,  or  may,  m  his  discretion,  dismiss  the  proceedings  upon  such  terms  as  justice 
requires. 

Where  an  executor  or  an  administrator  is  also  a  testamentary  trustee,  a  decree  revok- 
ing his  letters  does  not  affect  his  power  or  authority  as  testamentary  trustee,  except  in 
the  case  specially  prescribed  for  that  purpose,  in  section  one  hundred  and  seventy  of 
this  act. 


DeilvatfoiL — Code  dv.  proo.,  1 3571*  without  ohange; 
M  revised  by  L.  1914,  oh.  443  from  former  ir2687,  2688, 
2883.  1 2687,  originally  revised  from  R.  S..  pt.  2,  eh.  6, 
at.  2,  H  20.  21.  J2688,  new  as  oricinaUy  inserted  in  code 
dv.  proc.  f '2833|  origmally  revised  from  R.  S.,  pt.  2, 
oh.  8,  tit.  3,  U  1^  15. 

Note  of  reflMTs  of  1114.— By  eonsolidAtina  i  2833 
with  this  section  we  eliminate  that  section.  As  now 
amended  the  surrogate  may  use  his  discretion  as  to  revok- 
ing letters.  Often  x>vties  may  have  the  right  to  have 
letters  revoked,  but.  for  instance,  if  a  non-resiaent  has  not 
been  cited  on  administration,  it  might  not  be  for  the 
interest  of  the  estate  to  revoke  them.  Under  the  general 
power  given,  the  surrogate  may  require  a  bond. 


Bv  adding  }  2688  here  we  eliminate  that  section. 

Diamlsaal  of  proeeedliifs.— Sedwith  v.  Union  Trust 
Co.  2  Dem.  439. 

Dlacrettoii  of  mrrofftte  pilor  to  ftmendmeiit  of 
19U.— Matter  of  En«el.  155  App.  Div.  467.  140  N.  Y. 
Supp.  286;  Matter  ofWest,  40  Hun  291.  affd.,  Ill  N.  Y. 
687;  Matter  of  Keins.  88  Hun  288.  34  N.  Y.  Supp.  339; 
Fleet  V.  Simmons,  3  Dem.  542;  Matter  of  Pietrie,  5  Dem. 
352. 

TempoimrF  Abseiice  ttom  stote. — Matter  of  Mo- 
Knight.  80  App-  I>iv.  284.  80  N.  Y.  Supp.  251;  Matter  of 
Magoun.  41  Ifisc  352,  84  N.  Y.  Supp.  940. 

Seemltr  glTen.— Matter  of  O'Brien,  145  N.  Y.  379. 

nndlngs.— ^tter  of  Monro^,  142  N.  Y.  484. 


§  102 .  Application  by  executor  for  permission  to  resign. 

An  executor,  administrator,  guardian  or  testamentary  trustee  may,  at  any  time, 
present  to  the  surrogate's  court  a  petition,  praying  that  his  account  may  be  judicially 
settled;  that  a  decree  may  thereupon  be  made,  revoking  his  letters  or  permitting  him  to 
resign,  and  discharging  him  accordingly;  and  that  the  same  persons  may  be  cited  to 
show  cause  why  such  a  decree  should  not  be  made  who  must  be  cited  upon  a  petition 
for  a  judicial  settlement  of  his  account.  The  petition  must  set  forth  the  facts  upon  which 
the  application  is  founded;  and  it  must,  in  all  other  respects,  conform  to  a  petition  pray- 
ing for  a  judicial  settlement  of  his  accoimt.  The  surrogate  may,  in  his  discretion,  enter- 
tain or  decline  to  entertain  the  application. 

DerlTaUon.— Code  dv.  proc..  1 2572,  without  change;  N.  Y.  Supp.  586.  affd.,  9  App.  Div.  285.  37  N.  Y.  Supp 

as  revised  by  L.  1914,  oh.  443  from  former  U  2080.  2814.  586;  Bible  Society  v.  Oakley,  4  Dem.  450. 
2835.  2859.     §2689,   originally  revised  from  L.   1870.        Trastoe.  rMfiutMoii  of  trasi.— Matter  of  Olmstead, 

eh.  859, 1 3,  in  part,    ft  2814,  new  as  origLuaUy  inserted  in  24  App.  Div.  100,  49  N.  Y.  Supp.  104. 

code  dv.  proc.    ft  2835,  originally  revised  from  L.  1837,         Groands  of  reslsiiaMon. — Baier  ▼.  Baier,  4 

eh.  460,  fft51.  52.  in  part,     ft  2859.  new  as  originaUy  Dem.  162. 

inserted  in  code  civ.  proc.  BctanI  to  accept  tnut. — Matter  of  Kellogg. 

Note  of  rertsen  of  1914.— Made  general  and  thus  214  N.  Y.  460. 
eliminating  former  ftft  2835,  2814.  Bight   of  reslgolns   tnute6   to   eommlssloiifl.— 

In  gencrmL— Matter  of  Saures,  3  Dem.  164;  Beoker  v.  Matter  of  Williamsburgh  Trust  Co..  72  Misc.  592,  131 

lAwson.  4  Dem.  341;  Tilden  v.  Fiske.  4  Dem.  357.  N.  Y.  Supp.  089. 

Wlio  may  an^ly*— Matter  of  Curtiss,  15  Miso.  545.  37 

*  §  103.  Proceedings  thereupon. 

If  the  surrogate  entertains  an  application,  made  as  prescribed  in  the  last  section,  the 
proceedings  thereupon  must  be  the  same  as  upon  a  petition  for  a  judicial  settlement  of 
the  petitioner's  account;  except  that  the  surrogate  must  first  determine  whether  sufficient 
reasons  exist  for  grantilig  the  prayer  of  the  petition.  Upon  his  fully  accounting,  and 
paying  over  all  money  which  is  found  to  be  due  from  him,  and  delivering  over  all  books, 
papers,  and  other  property  in  his  hands,  either  into  the  surrogate's  court,  or  in  such  a 
manner  as  the  surrogate  directs,  a  decree  may  be  made,  revoking  the  petitioner's  letters, 
or  removing  him,  and  discharging  him  accordingly. 

DMlfmtioii. — Code  dv.  t»t>o..  ft  2573,  without  change;  deemed  unnecessary.    The  section  now  applies  to  a  guard- 
as  revised  by  L.  1914,  eh.  443  from  former  ftft  2690,  2836.  ian  or  trustee. 

1 2690.  originally  revised  from  L.  1870.  ch.  350,  ft  3,  in  part.         In  senenL— Kelly  ▼.  West,  80  N.  Y.  139;  Baier  v. 

1 2386,  original^  revised  from  L.  1837.  oh.  460,  ftft  52-55,  Baier,  4  Dem.  162;  Tilden  v.  Fiske,  4  Dem.  357. 
and  part  (^  ft  56.  Contents  of  decree. — Matter  of  Hayes,  172  App.  Div. 

Note  of  rtflMrs  of  1914.— The  omitted  words  are  680.  158  N.  Y.  Supp.  527. 

§  104.  In  what  cases  letters  may  be  revoked  or  trastee  removed  without  a  cita- 
tion. 

In  either  of  the  following  cases,  the  surrogate  may  make  a  decree  revoking  letters 
testamentary,  of  administration  or  of  guardianship,  issued  from  his  court,  or  removing 
a  testamentary  trustee,  without  a  petition  or  the  issuing  of  a  citation: 

1.  Where  the  executor,  administrator,  guardian  or  trustee  is  not  a  resident  of  the 
state,  or  is  absent  therefrom,  and  upon  being  duly  cited  to  account,  neglects  to  appear 
upon  the  return  of  the  citation,  without  showing  a  satisfactory  excuse  therefor,  and  the 
surrogate  has  not  sufficient  reason  to  believe  that  such  an  excuse  can  be  made. 

2.  Where  a  citation  or  order  issued  to  such  a  person,  in  a  case  prescribed  by  law, 
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cannot  be  personally  served  upon  him,  by  reason  of  his  having  absconded  or  concealed 
himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  inventory,  or  his  neglect  or  refusal 
to  obey  an  order,  such  a  person  has  remained,  for  thirty  da3rs,  committed  to  jail. 

4.  Where  by  the  judgment  of  another  court  of  competent  jurisdiction  the  will  under 
which  letters  have  been  issued  is  declared  to  be  invalid. 

5.  Where  an  executor  or  administrator  has  failed  to  give  the  bond  required  to  sell 
real  estate,  or  to  give  a  new  bond,  or  a  new  surety  when  required  to  do  so  by  an  order 
or  decree  of  the  surrogate's  court. 

6.  Where  such  person  has  been  convicted  of  a  felony. 

7.  Where  such  executor,  administrator,  guardian  or  trustee  mingles  the  funds  of  such 
estate  with  his  own  or  deposits  the  same  with  any  person,  association  or  corporation 
authorized  to  do  business  under  the  banking  law,  in  an  account  other  than  as  such  exec- 
utor, administrator,  guardian  or  trustee. 

• 

Dcrifrnttm. — Code  d^  proo.,   §  2574,  ^  as    am.    by  felony  ia  not  entitled  to  letteis,  when  he  has  aubeeouently 

L.  19ie,  oh.  588,  without  onanse;  revised  by  L.  1914,  been  convicted  his  letters  should  be  revoked.    The  new 

ch.  448  from  former  U2509,  2691.     1 2691,*  otigiaally  matter  adds  oases  provided  for  in  other  sections,  but  never 

revised  from  R.  8.,  pt.  2,  oh.  6,  tit.  8b  1 10;!^  ISM.  cKTSM  included  here.    Made  to  include  goardiaas  and  trustees. 


i  1,  in  part.  Where  exeeator  hM  absconded. — Sutherland  v.  St. 

Hole  of  imtMn  of  ltl4.— As  a  person  convicted  of  a      Lawrence  Ck>.,  42  Misc.  88,  85  N.  Y.  Supp.  096. 
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ARTICLE  7 
Bonds  and  Undertakings ;  Sureties 

Section  106.  Approval  and  recording  of  bonda  and  undertakings. 

106.  Depoaitof  securities  to  reduoe  penally  of  bond. 

107.  When  new  bond  or  new  sureties  may  be  required. 

108.  How  principal  may  b«  required  to  give  a  new  bond. 

109.  Sureties  may  apply  to  be  released,  as  to  future  breaches. 

1 10.  Release  of  old  sureties  on  the  giving  of  new. 

111.  Principal  may  substitute  new  oond  or  surety  after  judicial  settlement. 

1 12.  Sureties  Eable  for  money  reoaved  in  another  oapadty. 
118.  When  bond  may  be  prosecuted. 

114.  BucoesBor  may  j[>roseoute  official  bond. 

1 16.  Action  on  official  bond,  when  no  successor  appointed. 

1 16.  Dischari^e  of  bond  or  undertaking  given  on  appeal,  or  for  the  performance  of  an  act. 

117.  AppUcaition  of  this  article  to  executors  heratofore  ^pointed. 

§  105.  Approval  and  recording  of  bonds  and  undertakings. 

Except  as  otherwise  provided  in  this  act;  the  provisions  of  law  relating  to  bonds  and 
undertakings  in  a  civil  action  in  the  supreme  court  shall  apply  to  bonds  or  undertakings 
in  the  surrogate's  court.  All  bonds  and  undertakings  to  be  filed  in  the  surrogate's  court 
must  be  approved  by  the  surrogate  or  acting  surrogate,  except  that  in  oountieis  contain- 
ing a  city  of  the  first  or  second  class  or  a  part  of  such  city,  the  surrogate  or  surrogates 
msyy,  in  writing,  designate  a  clerk  in  the  office  to  approve  all  or  any  class  of  bonds  or 
undertakings,  and  when  approved  such  bonds  and  undertakings  must  be  recorded.  The 
approval  must  be  indorsed  on  the  bond  or  undertaking. 

Dcffflffttton. — Code  civ.    proo.*    |2876»  as  added  by     of  the  approval  onloads  by  the  tunogate  is  a  great  labor 
L.  1914,  oh.  443,  without  change  of  aubetanoe.  and  eould  as  well  be  done  by  a  clerk. 

N<0to  •CieflMn  of  ltl4.— In  large  counties  the  agning         Reoordfng  is  required  by  oounty  law,  1 247. 

§  106.  Deposit  of  securities  to  reduce  penalty  of  bond. 

In  a  case  whero  a  bond,  or  new  sureties  on  a  bond,  may  be  required  by  a  surrogate 
from  an  executor,  administrator,  guardian,  or  testamentary  trustee,  if  the  value  of  the 
estate  or  fund  is  so  great  that  the  surrogate  deems  it  inexpedient  to  require  security  in 
the  full  amount  prescribed  by  law,  he  may  direct  that  any  securities  for  the  payment 
of  money,  belonging  to  the  estate  or  fund,  be  delivered  to  the  county  treasurer,  or 
chamberlain,  or  be  deposited  subject  to  the  order  of  the  executor,  administrator,  guardian 
or  testamentary  trustee,  countersigned  by  the  surrogate,  with  a  trust  company,  bank 
or  safe  deposit  company.  After  such  a  deposit  has  been  made,  the  surrogate  may  fix 
the  amount  of  the  bond  with  respect  to  the  value  of  the  remainder  only  of  the  estate 
or  fund.  A  security  thus  deposited  shall  not  be  withdrawn  from  the  custody  of  the 
depository,  and  no  person  other  than  the  coimty  treasurer,  chamberlain  or  the  proper 
officer  of  the  depository,  shall  receive  or  collect  any  of  the  principal  or  interest  secured 
therel^y,  without  the  special  order  of  the  surrogate.  Such  an  order  can  be  made  in  favor 
of  such  executor,  administrator,  guardian  or  testamentary  trustee,  only  where  an  addi- 
tional bond  has  been  given  by  him,  or  upon  proof  that  the  estate  or  fund  has  been  so 
reduced,  by  payments  or  otherwise,  that  the  penalty  of  the  bond  originally  given  will 
be  sufficient  in  amount  to  satisfy  the  provisions  of  law  relating  to  the  penalty  thereof, 
if  the  security  so  withdrawn  is  also  reckoned  in  the  estate  or  fimd. 

Dcrlmtfoii.— Code  dv.  proc.,  }  2576.  without  change;  Supp.  877;  Matter  of  Lubin,  109  Misc.  474,  178  N.  Y. 

aa  revised  by  U  1914,  oh.  443  from  former  i  2fi95,  as  am.  Supp-  777. 

by  L.  1886,  oh.  616;  section  new  as  originally  inserted  in  rnraoM  of  teetton.— Matter  of  Butman,  190  App. 

eode  elv.  drm.  Div.  166,  114  N.  Y.  Supp.  688. 

NtftoofrtflMraoflilA.— Changed  to  apply  generally  Commiaitona  to  depoiltwr.— Matter  of  Butman, 

tad  to  inolode  the  chamberlaia  hi  large  dties.  180  App.  Div.  166,  114  N.  Y.  Supp.  683. 

^iM  fHMnL— Wright  V.  Hayden,  31  Misc.   116.  68  Acflon  aoilnat  depository.— Ditmas  v.  McKane,  92 

N.  Y.  Supp.  796;  Matter  of  Butts,  109  Misc.  348. 179  N.  Y.  App.  Div.  A4,  86  N.  Y.  Supp.  108. 

§  107.  When  new  bond  or  new  sureties  may  be  required. 

Any  person  interested  in  an  estate  or  fund,  may  present  to  the  surrogate's  court  a 
petition,  setting  forth  that  a  surety  on  a  bond,  taken  as  prescribed  in  this  act,  is  insuf- 
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fideut,  or  has  removed,  or  is  about  to  remove,  from  the  state,  or  is  dead,  or  thi 
bond  ia  inadequate  io  amount;  and  praying  that  the  principal  in  the  bond  may 
quired  to  give  a  new  bond,  in  a  larger  penalty,  or  new  or  additional  sureties,  as  tb 
requires;  or  in  default  thereof,  that  he  may  be  removed  from  hifi  office,  and  that 
issued  to  hirn  may  l>e  revoked.  Where  the  bond  so  taken  ia  that  of  a  guardiai 
petition  may  also  be  presented  by  any  relative  of  the  infant.  When  the  bond  i 
of  an  executor,  or  administrator,  the  petition  may  also  be  presented  by  any  credi 
the  decedent.  If  it  appears  to  the  surrogate  that  there  is  reason  to  believe  thi 
allegations  of  the  petition  are  true,  a  citation  shall  issue  to  the  principal  on  the 
to  show  cause  why  the  prayer  of  the  petition  should  not  be  granted. 

DcrlnaaD.— Code  dr.    enw.,    I  £377,    u    un.    by  AppUeatloii.— Mkttar  of  Goiuidry,  57  Add.  D 

L.  1SI5,  sh.  e2S.  without  ohuce;  rerued  by  L.  t9li,  eSN.  Y.  Sudd.  lU:  Wii«ht  t.  tlsydan.  SlMin. 

ab.  443  from  fonner  I  2507;  DricitKlly  reviwd  Irdm  L.  1S37.  N.  Y.  Supp.  790;  Biiik  v.  Muiptiy.  2  Dim.  2S1. 

oh.  «0,  II  2fi.  M,  u  UD.  by  L.  1862,  oh.  2»,  uid  1  36.  Death  VT  mratr  not  ■  "nmnal  fNm  lb 

Note  of  mbon  mt  U14.~The  lanoiuse  in  the  Bnt  Stcvena  t.  Stevana,  2  Dem.  460. 
bond  of  k  trustw.    '                      »c     a  mpp  y  m  a» 

§  108.  How  principal  may  be  reqtilred  to  give  a  new  bond. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section,  the  sur 
must  hear  the  allegations  and  proofs  of  the  parties;  and  if  the  allegations,  or  i 
them,  are  found  to  be  valid,  he  must  make  an  order,  requiring  the  principal  on  tht 
to  give  new  or  additional  sureties,  or  a  new  bond  in  a  larger  penalty,  as  the  case  re> 
within  such  reasonable  time,  not  exceeding  twenty  days,  as  the  surrogato  Rxee;  and  < 
ing  that,  in  default  thereof,  he  be  removed  or  his  letters  be  revoked. 

V.  proo.,  1 2fiTB,  without  ohuin;      luu.  by  L.  ISH,  ch.  229.    I  29 

b.  443  from  lorma  If  3GfiS.  2s99.      L.  ISgr,  oh,  400,  1 3a 

.  ^__  ,    ....   .^".ar. Note  wr  iCTiaii -•  •"■ 

dayi  >■  too  •hart  ■ 

§  lOS.  Sureties  may  apiriy  to  be  released  as  to  future  breaches. 

Any  or  all  of  the  sureties  on  a  bond  taken  as  prescnbed  in  this  act,  may  pre 
petition  to  the  sum^ate's  court  praying  to  be  released  from  responsibiUty  on  tu 
of  any  future  breach  of  the  condition  of  the  bond,  and  that  the  principal  on  the 
be  required  to  give  new  sureties  and  to  render  and  settle  his  account,  and  that  a  c 
issue  to  said  principal  to  show  cause  why  the  appUcation  should  not  be  granted. 

Dmraltm.— Cod*  liv.  proo..  |  2G7fi.  without  ohuua:  Afplteilteii.— Matter  of  MDCormiok,  U  Misa 

H  nviaed  by  L.  19U,  ch.  M3  tiDm  fonnsr  IMOO;  on^  N.  YT  Supp.  028;  Multei  ot  Soaminl.  39  MIh. 

oatly  reiiMd  rroDi  L.  1837,  eh.  460,  U2fi.  SO.  uun.  V  N.  Y.  Supp.  37S;  Shook  y.  Qoddwd.  2  Dam.  201; 

L.  18S3,  oh.  229:  L.  lS7e,  di.  278.  Mun^,  3  Dnm.  251;  M«tlar  of  Bulti.  109  HiH. 

Note  of  nrlMn  of  IM«.— All  oitktioiu  wiU  b«  to  N.  Y:  Siipp.  S7T. 
"riiow  CMIH."    Loit  mitanoe  [of  formsi  Motion)  lumeo- 

§  110.  Release  of  old  sureties  on  the  giving  of  new. 

Upon  the  return  of  the  citation  issued  as  prescribed  in  the  last  section,  if  the  pri 
on  the  bond  does  not  file  a  new  bond  in  the  usual  form  with  new  sureties  to  the  sa 
tion  of  the  surrogate,  the  surrogato  must  make  an  order  requiring  said  principal 
such  new  bond  within  such  reasonable  time,  not  exceeding  twenty  days,  as  tiie  sur 
fixes.  Should  the  principal,  file  such  new  bond  upon  the  return  of  such  citation  or 
the  time  fixed  by  such  order  the  surrogate  must  thereupon  make  a  decree  releaaii 
petitioner  from  liability  upon  the  bond  for  any  subsequent  act  or  default  of  the 
cipal,  and  requiring  the  principal  to  render  and  settle  his  account  to  and  includii 
date  of  such  decree,  and  to  file  such  account  within  a  time  fixed,  not  exceeding  t 
days  from  such  dato;  otherwise  he  must  make  a  decree  removing  such  principal  or 
ing  his  letters. 


w  tovisad  by  L.  1914,  oh.  443 . 

by  L.  1901.  ch.  iat:  aiciiully  revised  from  L.  1837.  ch. 
400.  H31,  32. 

■n  icnml.— SUvtB*  t.  8l«veu,  3  Radf,  fi07;  Lewis  t. 

§  111.  Principal  may  substitute  new  bond  or  surety  after  judicial  settle 

Whenever  there  is  pending  in  surrogate's  court  a  proceeding  for  the  intern 
judicial  settlement  of  the  account  of  an  executor,  administrator,  guardian  or  testam 
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trustee  who  has  been  required  to  file  an  official  bond,  such  principal  may  ask  in  such 
proceeding,  upon  good  cause  shown,  for  leave  to  file  a  new  bond  or  a  new  surety.  If 
the  surrogate  grants  such  application  he  shall  thereupon  fix  the  penalty  of  the  new  bond, 
or  the  amount  in  which  the  new  surety  must  justify,  and  upon  the  filing  and  approval 
of  such  new  bond,  or  of  the  undertaking  of  the  new  surety,  the  surrogate  may  provide 
in  the  decree  of  judicial  settlement  that  the  formeo!'  bond  or  surety  be  discharged  from 
and  after  the  date  of  such  decree  from  all  liability,  except  upon  appeal  therefrom,  as 
to  all  matters  embraced  in  said  account  and  decree. 

DwliAUon. — Code  dv.  proc.,  \  2SS1,  without  otumce.     th»t  tbs  prinoipal  may  do  lo.    This  olianc«  ^vill  also  enable 
Note  of  reriflen  of  If  1*. — ^Wbile  tiiere  is  now  a  provi-     the  principal  to  reduce  the  penalty  in  some  oaees. 
■ion  that  the  surety  may  ask  for  a  new  bond  thwe  is  none      Aeoountinc  can  be  had  at  any  time  after  one  3^ear,  or 

es^iration  of  notice  to  creditors.    New  i  2720. 

§  112.  Sureties  liable  for  money  received  in  another  capacity. 

A  person  to  whom  letters  are  issued  is  liable  for  money  or  other  personal  property  of 
the  estate  which  was  in  his  hands,  or  under  his  control,  when  his  letters  were  issued,  in 
whatever  capacity  it  was  received  by  him,  or  came  imder  his  control.  Where  it  was 
received  by  him,  or  came  \mder  his  control,  by  virtue  of  letters  previously  issued  to  him 
in  the  same  or  another  capacity,  an  action  to  recover  the  money,  or  damages  for  failure 
to  deliver  the  property,  may  be  maintained  upon  both  official  bonds;  but,  as  between 
the  sureties  upon  the  official  bond  given  upon  the  issue  of  the  prior  letters,  and  those 
upon  the  official  bond  given  upon  the  issue  of  the  subsequent  letters,  the  latter  are 
liable  over  to  the  former. 

D«lf»tioii.— Code  far.  proc.,  i  2682.  without  cbante;  affd.,  IM  N.  T.  765;Betts  v.  Avery,  46  App.  Div.  342,  61 
as  revised  by  L.  1914,  ch.  443  from  former  §  2506;  section  N.  Y.  Supp.  625;  Matter  of  Fardette,  86  App.  Div.  50,  83 
new  as  originaUy  ins^ted  in  code  dv.  nroc.  N.  Y.  Supp.  621;  Rouse  v.  Payne,  120  App.  Div.  667,  106 


( 


liability  of  saieltas.— Nans  v.  Oakley,  120  N.  Y.  84;  N.  Y.  Supp.  649;  Matter  of  Maybee.  40  Misc.  618, 82  N.  Y . 
Matter  of  NoU,  10  App.  Div.  356.  41  N.  Y.  Supp.  765.     Supp.  809. 

§  113.  When  bond  may  be  prosecuted. 

Where  an  execution,  issued  upon  a  surrogate's  decree,  against  the  property  of  an  exec- 
utor, administrator,  testamentary  trustee,  or  guardian,  has  been  returned  wholly  or 
partly  unsatisfied,  an  action  to  recover  the  .sum  remaining  uncollected  may  be  maintained 
upon  his  official  bond  by  and  in  the  name  of  the  person  in  whose  favor  the  decree  was 
made.  If  the  principal  debtor  is  a  resident  of  the  state,  the  execution  must  have  been 
issued  to  the  county  where  he  resides. 

DcrlfBtton.— Code  dv.  proc..  §  2683.  without  ohanse;         Deflmlt  of  iwliMlpal.— Haigbt  v.  Brisbin.  100  N.  Y. 

as  revised  by  L.  1914.  ch.  443  from  former  §  2607;  ongH-  219;  Power  v.  ^peokman,  126  N.  Y.  364;  Keesan  v.  Smith, 

naUy  revised  from  L.  1836,  ch.  460,  J  66.  60  App.  Div.  168,  70  K.  Y.  Supp.  260.  affd.,  72  N.  Y. 

AcUon  on  boBd.--Sperb  v.  MoCoun.  110  N.  Y.  606;  624.  ^ 

Nans  V.  Oakley.  122  N.  Y.  631;  Hood  v.  Hayward,  124        GliMdten  and  ward.— Van  Zandt  v.  Grant,  176  (T.  Y. 

N.  Y.  1;  Matter  of  Fafay,  30  Misc.  377,  63  N.  Y.  Supp.  160;  Martin  v.  Hann,  32  App.  Div.  602,  68  N.  Y.  Supp. 

1031;  Bamberger  v.  American  Surety  Co.,  48  Misc.  221 ,  96  186:  Allen  v.  Kelly,  66  Ajjp.  Div.  464, 67  N.  Y.  Supp.  97. 
N.  Y.  Supp.  666;  Boyle  v.  St.  John.  28  Hun  464;  Altman  v.         Tnutee.— Yates  v.  Thomas,  36  Misc.  652.  71  N.  Y. 

Hofelkr.  &  Hun  46,  31  N.  Y.  Supp.  881,  nvd.,  162  N.  Y.  Supp.  1113. 
408;  Scofieki  v.  Adnance,  1  Dem.  196. 

§  114.  Successor  may  prosecute  official  bond. 

Where  a  successor  of  an  executor,  administrator,  guardian  or  testamentary  trustee  has 
been  appointed,  he  may  maintain  an  action  upon  his  predecessor's  official  bond,  in  which 
he  may  recover  any  money,  or  the  full  value  of  any  other  property,  received  by  the 
principal  in  the  bond,  and  not  duly  administered  by  him;  and  to  the  full  extent  of  any 
injury,  sustained  by  the  estate  of  the  decedent,  infant  or  beneficiary  as  the  case  may  be, 
by  any  act  or  omission  of  the  principal. 

The  money  recovered  in  such  an  action  shall  be  part  of  the  estate  or  fund  in  the 
hands  of  the  successor  and  must  be  distributed  or  otherwise  disposed  of  accordingly; 
except  that  a  recovery  for  an  act  or  omission,  respecting  a  right  of  action,  or  other 
property,  appropriated  by  law  for  the  benefit  of  the  husband,  wife,  family,  or  next  of 
kin  of  a  decedent,  or  disposed  of  by  a  will  for  the  benefit  of  any  person  is  for  the  benefit 
of  the  person  or  persons  so  entitled  thereto. 

A  decree  against  such  decedent's  executor,  or  administrator,  rendered  upon  an  account- 
ing under  section  two  hundred  and  fifty-seven  of  this  act,  has  the  same  effect  as  if  an 
execution  issued  upon  a  surrogate's  decree  against  the  property  of  decedent  had  been 
returned  unsatisfied  during  decedent's  life  time. 

7M 
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Ilctlfmtioii.--Code  dv.  itroo.,  }  26S4,  without  change;  modfc.  48  Hun  830,  1  N.  T.  Sum.  566:  Fmtdmat  ▼. 

M  reviaed  by  L.  1914,  oh.  413  from  former  H  2606.  2608.  Amenoan  Surety  Co.,  66  Miao.  6,  122  N.  V.  Supp.  442; 

12606,  as  am.  by  L.  1884,  oh.  809;  L.  1»1,  oh.  175;  Soofield  v.  Adrianoe.  1  Dem.  196. 

.  1897,  oh.  248;  L.  1901.  oh.  400:   L.    1902.    oh.   349.  DefMiteorsiintfes.— Potter  v.  Ogden,  136  N.T.  384; 

1 2606,  oziginaUy  revised  from  R.  S.,  pt.  2,  oh.  6,  tit.  3,  Dunne  v.  Amerioan  Surety  Co.,  43  App*  Div*  ^h  50  N.  Y. 

121.  Supp.  429;  Yates  y.  Thomas.  35  Miao.  652, 71  N.T.SoMK 

Leave  of  sonogate.— Hood  v.  Hayward,  124  N.  Y.  1,  1113. 

§  116.  Action  on  official  bond  when  no  successor  appointed. 

Where  an  executor,  administrator,  guardian  or  testamentary  trustee  has  been  removed, 
or  his  letters  have  been  revoked,  and  no  successor  is  appointed,  any  person  aggrieved 
may,  upon  obtaining  an  order  from  the  surrogate  granting  him  leave  so  to  do,  maintain 
an  action  upon  the  official  bond  of  the  person  so  removed  or  whose  letters  have  been  re- 
voked in  behalf  of  himself  and  all  others  interested;  in  which  the  plaintiff  may  recover 
any  money,  or  the  full  value  of  any  other  property,  received  by  the  principal  on  the 
bond,  and  not  duly  administered  by  him,  and  to  the  full  extent  of  any  injury  sustained 
by  the  estate  of  the  decedent,  infant  or  beneficiary  by  any  act  or  omission  of  the  pfin- 
cipal.  The  money  recovered  in  such  an  action  must  be  paid,  by  the  sheriff  or  other 
officer  who  collects  it,  into  the  surrogate's  court  to  be  paid  to  a  successor  when  appointed 
and  distributed  to  the  persons  entitled  thereto. 

Dcrtfatton.— Code  dv.  proo.,  }  2585,  without  ohange;  Who  may  malntalii  aetfons.— Sberb  ▼.  MoCoun,  110 

as  revised  by  L.  1914,  oh.  443  from  former  {  2009;  seotion      N.  Y.  605:  ClvS  v.  Day.  124  N.  Y.  195:  Boyle  v.  St. 
new  as  orisinaUy  inserted  in  oode  dv.  proo.  John,  28  Hun  454;  Prentiss  v.  Weatherly,  08  Bun  114, 22 


^^V^^ai'^^m^rr^yv^  y.   Amerioan  Surety  Co.,  43      N.  Y.  Supp.  680,  did.,  144  N.  Y.  707. 


App.  Div.  01,  59  N.  Y.  Supp.  429;  Breslin  v.  Smith,  3 
Dem.  251. 


§  116.  Discharge  of  bond  or  undertaking  given  on  appeal,  or  for  the  perfor- 
mance of  an  act. 

Any  party  to  a  bond  or  undertaking  given  upon  appeal,  or  to  insure  the  performance 
of  an  act  by  himself  or  another,  as  to  which  no  accounting  is  required  by  law  for  its 
discharge,  may  apply  to  the  surrogate's  court,  upon  notice  to  all  parties  interested  in 
the  subject-matter,  or  in  the  proceeding  in  which  the  bond  or  undertaking  was  given, 
for  the  discharge  of  the  obligation  or  liability,  in  whole  or  in  part.  The  court  may  there- 
upon by  order  certify  that  the  whole  obligation  or  liability  on  the  bond  or  undertaking 
is  discharged,  or  may  direct  that  such  obligation  or  liability  be  discharged  in  such  amount 
as  may  be  just,  and  that  the  bond  or  imdertaking  shall  thereafter  have  the  same  force 
and  effect  as  if  given  in  terms  for  the  remaining  obligation  or  liability. 

Pqlyatton.^— Code  dv.  proo..  §  2588,  without  ohange.     no  provision  for  discharging  an  appeal  bond,  or  one  given 
Note  of  roflMn  ot  1914. — ^Tbere  has  beretofora  been     for  the  perf <Hinanoe  of  a  definite  act. 

§  117.  Application  of  this  article  to  executors  heretofore  appointed* 

The  provisions  of  this  article  apply  to  an  executor,  administrator,  or  guardian,  to 
whom  letters  have  been  issued,  and  to  a  testamentary  trustee  whose  trust  has  been  created 
before  this  act  takes  effect;  except  that  it  does  not  affect,  in  any  manner,  the  liability 
of  the  sureties  on  a  bond  executed  before  this  act  takes  effect. 

Bctlfmtloii.— Code  dv.  proo..  §  25S7,  without  ohange;  as  rsivised  by  L.  1914,  oh.  443  from  former  1 2810;  section 
new  as  originally  inserted  in  code  civ.  proo. 

9M 
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ARTICLE  8 
Grant  of  Administration;  Administrators 

SeetJon  118.  Who  enthlad  to  letters  of  administratbii. 

119.  Api^oation  for  letters. 

120.  CStation;  pxooeedinn  upon  letum  thereof. 

121.  Admimstmtor'a  bond. 

122.  limited  letters  may  be  issued;  bond. 

129.  County  treMorer  amxiinted  administrator  to  qualify  and  have  fees. 

124.  PubKe  administrator  of  Kings  county. 

125.  Public  administrator  of  Erie  county. 

126.  When  and  how  temporary  admuustrators  may  be  appointed. 

127.  General  powers  of  temporary  admimstrator. 

128.  Power  as  to  requiring  creditors  to  present  claims. 

129.  Power  as  to  paying  debts. 

130.  Power  as  to  real  property. 

131.  Special  powers  of  temporary  administrator  of  absentee;  may  provide  for  family. 

132.  Notices  required  by  tnis  article;  how  giyen. 

133.  Letters  of  administration  with  will  ahnezed;  when  and  to  whom  granted. 

134.  Renunciation  or  exclusion  of  peTBonn  having  prior  right. 

135.  How  executor  or  administrator  with  the  will  annexed  qualifies. 
13d.  Appointment  of  administrator  de  bonis  non. 

§  118.  Who  entitled  to  letters  of  administration* 

Administration  in  caae  of  intestacy  must  be  granted  to  the  persons  entitled  to  take 
or  share  in  the  personal  property,  who  are  competent  and  will  accept  the  same,  in  the 
following  order: 

1.  To  the  surviving  husband  or  wife. 

2.  To  the  children. 

3.  To  the  grandchildren. 

4.  To  the  father. 

5.  To  the  mother. 

6.  To  the  brothers. 

7.  To  the  sisters. 

8.  To  any  other  next  of  kin  entitled  to  share  in  the  distribution  of  the  estate,  prefer- 
ence being  given  to  the  person  entitled  to  take  the  largest  share  in  the  estate,  except 
as  hereinafter  provided. 

If  a  person  entitled  to  take  all  the  personal  estate  is  an  infant,  or  an  incompetent, 
or  has  died,  his  guardian,  committee  or  legal  representative,  as  the  case  may  be,  shall 
have  a  prior  right  to  letters  in  his  place  and  stead. 

If  all  the  persons  entitled  to  take  the  personal  estate  are  infants,  or  adjudged  incom- 
petents, or,  if  no  adult  or  competent  persoif  entitled  to  take  or  share  in  the  estate  will 
accept  the  same,  letters  may  be  granted  to  the  general  guardian  of  an  infant  or  to  the 
committee  of  an  incompetent,  in  the  place  of  such  infant  or  incompetent. 

If  no  person  entitled  to  take  or  share  in  the  estate  will  accept  the  same  or  an  appoint- 
ment is  not  made  by  consent  as  hereinafter  provided,  then  administration  shall  be  granted 
as  follows: 

a.  To  the  public  administrator. 

b.  To  the  county  treasurer  of  the  county,  or  to  the  petitioner,  in  the  discretion  of  the 
siUTOgate. 

c.  To  any  other  person  or  persons. 

If  several  persons  have  an  equal  right  to  administration,  they  must  be  preferred  in 
the  following  order:  First,  men  to  women;  second,  relatives  of  the  whole  blood  to  those 
of  the  half  blood;  third,  unmarried  women  to  married.  If  there  are  several  persons 
equally  entitled  to  administration,  the  surrogate  may  grant  letters  to  one  or  more  of 
such  persons.  Administration  znay  be  granted  to  one  or  more  competent  persons,  jointly 
with  a  person  entitled  upon  the  application  of  a  person  entitled  to  take  or  share  in  the 
personal  property,  or  to  a  competent  person  or  persons  not  entitled,  upon  the  consent 
of  all  of  the  persons  entitled  to  take  or  share  in  the  estate  who  are  within  this  state 
and  competent,  which  consent  must  be  in  writing,  and  filed  in  the  office  of  the  surrogate. 
For  the  purposes  of  this  section  a  trust  company  or  other  corporation  authorized  to 
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act  Be  admiiUBtrator  shall  be  included  in  the  word  "person." 
in  effect  Oct.  1,  1921.) 


(Am.  by  L.  1921,  c 


IV  PMorof  prIdMtr.— MMtcT  ol  Onoo,  M  Mite. 

i.  N.  Y.  Supp.  30S. 

X  Wktra  utmnM  hM  twa  itral  nUOon 

e.  Uni.— MmUcr  (3  Durtnn,  ITS  App.  Div.  MS.  1 


Dnlntlon.— Code  dv.  proe..  {26S8,  M  un. 
L.  1920,  oh.  220,  vitfaout  chuice:  u  nvised  by  L.  1 
sh.  i43  (rom  tonus  i  XOO.  u  addtd  by  L.  laM.  ch. 
uid  un.  by  L.  ISM,  eh.  SOS;  L.  1697.  ch.  177;  L.  ' 
sh.  W:  h.  1013.  Dh.  403;  orisiiAlIy  reriwd  froni  R.  8. 
oh.  6,  at.  2.  II  Z7-2B.  33.  M;  L.  1887,  oh.  782.  I  8. .. 

NMe  tt  fmttn  gf  Ul*.— Thie  noir  ^va  preferenM     Matter  of  MornD,  S  Mbc.  17fl.  £5  N.  V. 
to   publio  sdinkiiBtmor    over    (rediton.      mbd.    e   w     of  Hudtoo,  37  Muo.  C^  7fi  ^J.  V.  ^--^ 
amended  *Oiply  prorid™  for  eveiy  other  inlertatod  pflTBon, 
infl^"a  uDdstAker,  creditor  azKl  one  iiit«»«ed  io  action 
about  to  b*  bniicht.     Former  nibd.   9  tnuufetred  lo 
1 3H3.  adm.  0.  t.  a.  (ntw  1 2003}. 

The  ceiMra]  intentJob  of  the  ohimcei  ie  to  dre  only 
penou  intenettd  the  rfiht  to  adminkter.  The  elauH 
after  nbd.  S  nvea  the  lUht  lo  (he  nprewnUtiTe  of  ■ 
penon  who  takei  the  whole  ectate. 

The  Hoond  eentenoe  tfter  lubd.  B  1b  iateadnl  to  dve  a 
■uardian  or  coinlliHtee  the  ritht  to  letter*  where  there  Eh  no 
adult  or  eompetent  peraoD  enlJtled  to  them,  or  who  will 
Mcgit.  but  otherwlaa  not. 

The  new  matter  (in  the  but  pHWraph)  Is  inteoded  to 
allow  eompetsnt  aiul  reddenCnarUea  who  take,  to  eouenl 

prJii"°i'2A88. 


-,  Miac.  72i.  82  N.  Y.  Supp.  gIB;  1 

Sermour,  33  Mjk.  271,  08  N.  Y.  Supp.  S38:  1 
Paolo,  36  MiH.  614,  73  N.  Y.  Supp.  lOgl;  Matta 
lav,  3t  MiK.  607,  78  N.  Y.  Supp.  461:  Mattv  ol 
MW  SK,  77  N.  Y.  Supp.  036;  Matter  ol  Ekia, 
7B,lS0N.Y.Siipp.lU:M»ttero(D™«el.  102! 
170  N.  Y.  Supp.  161;  Matter  of  WJ»n,  03  Hui 
N.  Y.  Supp.  Sa-.  Tymon  v.  Qwnwell,  1  Dem.  S 
Man  pnArtad.— Matter  of  HeOweD,  114  M 
186  N.  Y.  Supp.  007. 

'  Cooifau.— Matto'  of  Tator.  SI  Miao. 

thdow.— Matter  of  Judaoo,  03  MIh. 
—   370;  Matur  of  MacuJre,  107  Wh. 


N.  Y.  E 


1B31  a 


N.  Y.  Supp.  728;  i 
N.  Y.  8 ■"■*' 


,  Supp.  032;  Miitter  of  Oouii-. --,,  ^ 

.  uf ;  Matter  of  Ireland.  iTMiao.  MS.  06  N.  Y.  Su] 
Matter  of  Maocuffll,  57  Mi«.  264.  107  N.  Y.  Suj 


, N.  Y.  euaa.  663. 

traetlon  and  affect.— Matter  of  Moehrlns.  24         CoDWCtCBt  pcraon  not  (attlltdi  csi 

VU  N.  Y.  Supp.  730;  Matter  of  HuiE.  2»Miao.     Mnm  caUOed.— Matter  of  Murphy,  87  HIm. 
.Siuip.  3S2;MBtteiDfOtden,41Mue.  168,  75     N.  Y.  Supp.  47S. 
.  jy  . .  .  „       ,_^  jj  ^'i^  233  gg  jj  Y  _ — __  i^j  ^  eredltor,— Matter  of  Morel, : 

■  ■■       " 566,  171  NVy:  Stop.  760. 

— — —  Cdob^  CTWima. — Matter  of  Andei 
Miaa.  686,  tS4  K.  Y.  Supp.  277. 

ABmu.— Matter  of  Lc^orata.  34  MIh.  31,  I 
Supp.  fi07:In  re  PulvWo  &l«te,  146  N,  Y,  Sunt. 

■ijdft  hnUMr  wlHM  fBthv  U 

dent  alien.— Mattsr  of  Kiooa,  S4  Miwi  076.  1 
.-Matterof Campbell,  133     3un>.  887, 

ipp.  281,  Bffd,,  102  N.  Y.         CbnwtaBt    pcnoo    may    be    Mmi4.—B 
I  MiKi.  41,  1G3  N.  Y.  Supp.     I«opold,  135  App.  Dlv.  247. 120  N.  Y.  Supp.  609. 


r  of  Briwn,  SQ  Mleo, 
—Matter  of  Kro(«,  S4 


312;  Matter  oTbri^lmil 
642. 

S  119.  Application  for  letters. 

A  creditor,  or  peraon  interested  in  the  estate  of  an  intestate,  or  interested  in  an 
brought  or  about  to  be  brought  in  which  the  intestate,  if  hvinK,  would  be  a  propei 
may  present  to  the  suirogate's  court  having  jurisdiction,  a  petition,  praying  for  a 
awarding  letters  of  administration,  either  to  him,  or  to  another  person.  A  citfttic 
not  be  issued,  and  a  decree  shall  not  be  made  where  a  citation  ia  not  necesaarj 
the  petitioner  shows  to  the  satisfaction  of  the  surrogate,  the  existence  of  all  the  j 
tional  facte,  and  particularly  that  the  decedent  left  no  will. 


Dcilntlaa.— Code  dv.  proo..  |2A89,  without  Fhange;      Inserted  in  the  oode 
»re™edby  L.  I014,idi.  443fromfon»eri2"— — i_-j -___..   ^    - 

by  L.  — ^     ■""    -'-    ■"■    " 


a;  \,.  iSDD,  c 


"XS;-ti' 


i.i». 


t  \\2Kia.  2ael,  the  former  nnr  when  ori«iu>]ly     Jonee.  70  Miae.  164,  128~N/y:  Bupp.  ITTT^ 

§  120.  Citatioo;  proceedings  upon  return  thereof. 

Every  peisou,  being  a  resident  of  the  state  and  coinpef«nt,  who  has  a  right  to  a> 
tration  prior  or  equal  to  that  of  the  petitioner  and  who  has  not  renounced,  m 
cited  upon  a  petiUon  for  letters  of  administration;  and  where  the  petitioner  is  i 
titled  to  share  in  the  distribution  of  the  estate  there  must  also  be  cited  all  resident 
and  adjudged  incompetents  who  are  so  entitled.  The  surrogate  may,  in  his  dist 
issue  a  citation  to  non-residents,  or  those  who  have  renounced,  or  to  any  or  ol 
persons  interested  in  the  estate.  Where  it  is  not  necessary  to  cite  any  person,  a 
granting  letters  may  be  made  on  presentation  of  the  petition.  Any  person  who 
right  to  administration,  prior  or  equal  to  that  of  the  petitioner,  may  renounce  hi 
by  a  written  instrument,  acknowledged,  or  proved,  and  duly  certified  which  m 
filed  in  the  surrogate's  office;  except  that  a  public  administrator  or  county  treasun 
not  renounce  his  right  and  may  only  be  excused  from  acting  as  such  upon  his  i 
duly  made  and  upon  an  order  made  and  entered  thereupon  by  the  surrogate. 

PaBnn  (o  gtv*  proper  noOee. -Matter  of  C 

N.  Y.  401;  Matter  of  C^pbdl,  103  N.  Y.  312.  i 
App.  Div.  212. 108  N.  Y.  Supp.  281;  Matter  of  Rii 
8  Miic.  140,  39  N  Y.  Supp.  107S:  Mattel  of  Lm 
2B  Mi«.  722.  82  N.  Y.  Supp.  SIS:  Matter  ol  Briu 


_..i»n.— Code  dv.  proc.,  |  2880,  without  ehanae; 
jd  by  L.  1014,  ch.  443  from  toroer  f  2663.  h  am. 

by  L.  1803.  ch.  686;  L.  IBII.  eh.  431;  oonaoUdated  from 
former  If  2062-2008.  1 2«62,  new  H  oricloaUy  inaerted  in 
coda eiv.  proc.  13663.  oriciluUy  reviwdfrom  R.B.,  pt.  2, 
ch.  6,  tit.  2,  |#.  12664.  ori^nally  nilKd  from  R.  S., 
p(.  2,  eh.  6,  BI.2.IB6,  inpart.  1 3*06.  »w  aa  orinoally 
■lUFrted  in  code  riv.  pioc.  1 2668,  oHKmally  revlaed  from 
L.  IBTB.  eh.  398,  I  3. 


L,'l52  N.  Y.  Supp,  64i;  Mall 


art.  8  GRANT  OF  ADMINISTRATION;  ADMINISTRATORS  §§  121, 122. 


Nottee  of  appttcmtton  br  pvbllc  admlnMmtor.^        Goanty  trcMUwr.— Matter  of  Anderton,  112  Mia». 
Matter  of  Davenport.  142  App.  Div.  41.  128  N.  Y.  Supp.     086.  184  N.  Y.  Supp.  277. 
G83. 

§  121.  Administrator's  bond. 

Before  letters  are  issued  to  an  administrator  he  must  file  his  official  oath,  and  execute 
to  the  people  of  the  state,  and  file  with  the  surrogate,  the  joint  and  several  bond  <^f 
himself  and  two  or  more  sureties,  in  a  penalty  fixed  by  the  surrogate,  not  less  than  the 
value  of  the  personal  property  of  which  the  decedent  died  possessed  and  of  the  probable 
amount  to  be  recovered  by  reason  of  any  right  of  action,  granted  to  fin  executor  or 
administrator,  by  special  provision  of  law,  or  by  reason  of  a  cause  of  action  which  existed 
in  behalf  of  the  decedent;  except  that  where  the  person  or  persons  about  to  be  appointed 
is  or  are  entitled  to  the  whole  estate,  the  surrogate  may  dispense  with  a  bond  or  fix 
the  penalty  at  such  sum  as  will  adequately  protect  the  rights  of  all  creditors.  The  sum 
to  be  fixed  as  the  amount  of  the  penalty  must  be  ascertained  by  the  surrogate,  by  the 
examination  on  oath  of  the  applicant  or  any  other  person,  or  otherwise,  as  the  surrogate 
thinks  proper.  The  bond  must  be  conditioned  that  the  administrator  will  faithfully 
discharge  the  trust  reposed  in  him  as  such  and  obey  all  lawful  decrees  and  orders  of  the 
surrogate's  court  touching  the  administration  of  the  estate  committed  to  him. 

In  c^ses  where  the  husband  or  wife  and  all  the  next  of  kin  of  the  decedent  or  all  the 
persons  entitled  to  share  in  the  estate  consent,  the  penalty  of  the  bond  need  not  execed 
double  the  amount  of  the  claims  of  the  creditors,  against  the  estate,  presented  to  the 
sCbrrogate,  pursuant  to  a  notice  to  be  published  once  a  week  for  four  we^  in  such  news- 
paper or  newspapers  as  the  surrogate  shall  direct,  reciting  an  intention  to  apply  for 
letters  under  this  provision,  and  notifying  creditors  to  present  their  claims  to  the  surro- 
gate's court  on  or  before  a  day  to  be  fixed  in  such  notice,  which  shall  be  at  least  thirty 
days  after  the  first  publication  thereof;  but  no  bond  so  given  shall  be  for  less  than  five 
thousand  dollars;  and  such  bond  may  be  increased  by  order  of  the  surrogate  for  cause 
shown.  Pending  such  application,  no  temporary  administrator  shall  be  appointed, 
except  on  petition  of  such  next  of  kin. 

Derfrmtlon. — Code  civ.  proc..  1 2501,  without  change;  Aniount  of  bond. — Matter  of  Goundry,  57  App.  Div. 

as  revised  by  L.  1914.  ch.  443  from  former  i  2864,  as  232.  68  N.  Y.  Supp.  165;  Matter  of  Oovan.  2  MSso.  291. 

am.  by  L.  1893,  ch.  686  (formerly  f  2667);  originaUy  23  N.  Y.  Supp.  766:  Matter  of  numpeon,  6  Dem.  56;  E»- 

reviaed  from  R.  8.,  pt.  2.  oh.  6,  tit.  2. 1 42.  tate  of  Burdett,  5  Law  Bull.  32;  Sutton  v.  Peck,  5  Redf. 

Nole  9i  revlMffi  9i  1914.— Giyes  discretion  to  reduee  358. 

or  dispense  with  bond  in  many  oases  where  it  is  of  no  Poivn  of  bond. — Oerould  v.  Wilson,  81  N.  Y.  573,  aflfg. 

benefit.  16  Hun  580;  Farloy  r.  MoConnell.  7  tans.  428.  affd..  52 

Notice  omisBion  of  "twice  "  in  fixing  the  bond.     On  N.  Y.  630. 

account  of  necesBary  payments  of  expenses  and  debts  at  LtabUIly  on  bond. — ^Kelly  v.  West.  80  N.  Y.  139; 

onoe  it  would  seem  that  a  bond  in  the  value  of  the  property  Harrison  v.  Clark,  87  N.  Y.  572.  aflEg.  20  Hun  404;  Sperb 

would  be  sufficient  and  would  save  estates  much  jnoney.  v.  McCoun,  110  N.  Y.  605;  Deobold  ▼.  Opperman,  111 

The  changes  give  the  surrogate  discretion  as  to  the  N.  Y.  631;  Qerould  v.  WUson.  16  Hun  530.  affd..  81  N.  Y. 

number  and  location  of  the  papers,  and  make  the  section  573:  Johnson  v.  Smith,  25  Hun  171:  Williams  v.  Kiernan, 

of  practical  value.    Heretofore,  it  was  so  expensive  that  it  26  Hun  355;  Sullivan  v.  Tioga  R.  Co.,  44  Hun  304,  aff(L. 

was  seldom  used.  112  N.  Y.  643;  Power  v.  Hermester,  12  N.  Y.  Supp.  26; 

iB  generaL— Matter  of  Schmid.  110  App.  Div.  706. 102  Lo<»  v.  Northrup.  13  N.  Y.  Supp.  144:  Brewster  v.  Baloh, 

N.  Y.  Supp.  80.  41  N.  Y.  Super.  Ct.  63;  Potter  v.  Ogden,  19  N.  Y.  Supp. 

Constnictton  ftnd   eifoet.— Matter  of  Prout.   128  504,  47  St.  Rep.  190;  Halsted  v.  Hayman.  3  Bradf.  426; 

N.  Y.  70;  Matter  of  Fatosini.  33  Misc.  18.  67  N.  Y.  Supp.  Bloom  v.  BuxtHok,  1  Hill  130;  Sutton  v.  Weeks,  5  Redf. 

1119;Curtisv.  Williams.  3Dem.63;Peckv.  Peck.3Dem.  358. 
548:  Estate  of  Nesmith.  6  Dem.  333;  Sutton  v.  Weeks.  5 
Redf.  353. 

§  122.  Limited  letters  may  be  issued;  bond. 

Where  a  right  of  action  ia..granted  to  an  executor  or  administrator  by  special  provision 
of  law,  or  it  is  alleged  that  a  cause  of  action  existed  in  behalf  of  the  decedent,  and  it 
appears  to  be  impracticable  to  give  a  bond  sufficient  to  cover  the  probable  amount  to 
be  recovered  in  the  case  of  an  executor,  or  such  probable  recovery  and  the  existing 
personal  estate  in  the  case  of  an  administrator,  the  surrogate  may  dispense  with  a  bond, 
or  fix  the  penalty  at  such  sum  as  he  shall  deem  sufficient,  and  issue  letters  which  as  to 
such  cause  of  action  shall  be  limited  to  the  prosecution  thereof,  and  restraining  the  exec- 
utor or  adininistrator  from  compromise  of  the  action  or  the  enforcement  of  any  judg- 
ment recovered  therein  until  the  further  order  of  the  surrogate  made  upon  filing  satisfac- 
tory security. 

PBMiwUim.—Oode  dr.  proa.  §  2592.  without  chance; 
as  revised  by  L.  1914,  ch.  443  from  former  f  2664,  in  part. 

See  source  note,  ft  121,  supra.  mann  v.  Elmira,  C.  db  N.  R  Co.,  85  Hiin  188,  32  N.  Y. 

OUoet  of  iociion.— Matter  of  Atterbury,  222  N.  Y.  Supp.  579,  afFd.,  154  N.  Y.  765;  Estate  of  Mallon.  13  Qv. 

355.  Proc.  Rep.  205;  EsUte  of  Le  Roy,  16  Civ.  Proc.  Rep.  343. 

floope  of  Bectlon^—Cunningham  v.  City  of  New  York.  ModlHed  Moarlly.— Kirwin  v.  Malone.  45  App.  Div. 

141  nT  Y.  Supp.  1000.  93,  61  N.  Y.  Supp.  844;  Matter  of  Malloy.  1  Dem.  421. 

limltod   kStan   of  adnilnlsta(Mton.--Matter    of 


Halligan.  50  Misc.  481.  100  N.  Y.  Supp.  622;  Matter  of 
Pelotti,  87  Misc.  81.  150  N.  Y.  Supp.  421;  Matter  of  Low- 


'ft 


.('   *»■« 


§§  123, 124  SURROGATE'S  CJOURT  ACT  art.  8 

§  123.  County  treasurer  appointed  administrator  to  qualify  and  have  fees.* 

A  county  treasurer  appointed  administrator  of  an  estate  shall  qualify  in  tbie  manner 
prescribed  in  section  one  hundred  and  twenty-one;  shall  be  vested  with  ail  ike  powers 
and  rights  of  other  administrators  and  be  subject  to  the  same  duties  and  obligations; 
and  shall  be  allowed  the  same  fees  for  his  services  as  are  now  allowed  by  law  to  adminis- 
trators, which  fees  shall  be  in  addition  to  the  salary  and  fees  now  allowed  by  law  to 
such  county  treasurer.  Such  treasurer  may  employ  an  attorney  to  act  for  him  as  such 
administrator  other  than  the  one,  if  any,  appointed  to  act  as  the  county  attorney  or  the 
official  attorney  of  such  treasurer.    (.Ajn.  by  L.  1921,  ch.  201,  in  effect  Oct.  1,  1921.) 

DcrlYftttMi.— Code  dv.  proo.,  §  2603,  without  diange.        PDbUe  Mmtiitetwilttff  of  Broni  eonntr^—l^tter  of 

Hammer,  94  Misc.  36, 16S  N.  Y.  Supp.  981. 

"I 

§  124.  Public  administrator  of  Kings  county. 

The  surrogate  of  the  county  of  Kings  shall,  on  or  before  the  nineteenth  day  of  October, 
nineteeen  hundred  and  eleven,  an<l  every  five  years  thereafter,  except  as  hereinafter 
provided,  appoint  a  suitable  person  as  public. adzninistrator  <^  said  county  to  hold  office 
for  the  term  of  five  years  unless  sooner  removed  for  cause,  the  said  term  beginning  on 
the  nineteenth  day  of  October,  nineteen  hundred  and  eleven.  In  case  of  a  vacapcy  in 
said  office  by  reason  of  death,  resigoation  or  otherwise  said  sxirrogate  shall  fill  the  same 
by  appointing  a  suitable  person  as  public  administrator  for  the  full  term  of  five  years 
from  the  date  of  such  appointment  and  qualification.  Before  entering  upon  the  perform* 
ance  of  the  duties  of  his  office  the  person  so  appointed  must  take  and  subscribe  before 
the  county  clerk,  or  a  justice  of  the  supreme  court,  the  constitutional  oath  of  office, 
and  execute  a  bond  with  sureties  to  be  approved  by  a  justice  of  the  supreme  court,  to 
the  county  of  Kings,  in  a  penal  siun  of  fifty  thousand  dollars,  conditioned  for  the  faith- 
ful discharge  of  all  the  duties  of  his  office,  and  that  he  will  fully  and  correctly  account 
for  and  pay  over  all  monejrs  and  property  that  may  come  into  his  hands  as  such  public 
administrator,  according  to  law,  which  bond  must  be  filed  with  the  clerk  of  the  county. 
He  shall  be  entitled  to  retain  from  all  moneys  or  property  of  any  intestate  that  come 
into  his  hands  after  deducting  all  actual  and  necessary  expenses  the  same  commissions 
as  are  now  allowed  by  law  to  executors  or  administrators,  and  he  shall  receive  a  salary 
for  his  services  to  be  fixed  by  the  board  of  estimate  and  apportionment  of  the  city  of 
New*  York  upon  the  reconmaendation  of  the  surrogate  of  the  county  of  Kings,  the  same 
to  be  raised  and  paid  each  year  in  the  same  manner  as  are  other  county  charges.  The 
public  administrator  shall  not  receive  to  his  own  use  any  fees  or  emolimients  in  addition 
to  his  salary,  and  he  shall  pay  into  the  treasury  of  the  city  of  New  York  all  conunissions 
and  costs  received  by  him  from  any  soiurce  whatever;  such  payments  ishall  be  made 
monthly  and  shall  be  accompanied  by  a  sworn  statement  in  such  form  as  the  comp- 
troller of  the  city  of  New  York  shall  prescribe,  showing  in  detail  the  costs  and  commissions 
received  and  allowed  to  him.  A  suitable  office  for  said  public  administrator  Bhall  be 
provided  for  him  in  one  of  the  county  buildings  in  the  county  of  Kings.  The  surrogate 
shall  also  appoint  a  counsel  and  a  clerk  to  said  public  administrator,  their  salaries  to  be 
fixed  by  the  board  of  estimate  and  apportionment  of  the  city  of  New  York  upon  the 
recommendation  of  said  surrogate  and  to  be  raised  and  paid  each  year  in  the  same  manner 
as  are  other  county  charges.  He  shall  have  the  prior  right  and  authority  to  collect, 
take  charge  of  and  administer  upon  the  goods,  chattels,  personal  property  and  debts 
of  persons  dying  intestate,  and  for  that  purpose  to  maintain  suits  as  such  public  ad- 
ministrator as  any  executor  or  administrator  might  by  law  in  the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects  in  the  coimty  of  Kings, 
and  there  is  no  widow,  husband  or  next  of  kin  entitled  to  a  distributive  share  in  the 
estate  of  such  intestate,  entitled,  competent  or  willing  to  take  out  letters  of  administra- 
tion on  such  estate. 

2.  Whenever  assets  or  effects  of  any  person  dying  intestate,  after  his  death,  come  into 
the  county  of  Kings  and  there  is  no  such  person  entitled,  competent  or  willing  to  take 
administration  of  the  estate.  In  such  cases  intestacy  is  presimied  until  a  will  is  proved 
and  letters  testamentary  issued  thereon.  All  provisions  of  law  conferring  jurisdiction, 
authority  or  power  on,  or  otherwise  relating  to  the  office  of  public  administrator  of  the 
city  of  New  York  and  to  the  office  of  public  administrator  in  the  several  counties  of 
the  state,  so  far  as  applicable  apply  to  and  are  conferred  on -the  office  hereby  created. 


art.8 
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§§  125,  126 


The  surrogate  of  the  county  of  Kmgs,  m  cases  where  now  authorized  by  law  to  issue 
letters  of  temporary  administration,  may  in  his  discretion  issue  letters  of  temporary 
administration  to  such  administrator  without  further  security  than  required  by  this 
section. 

Dwl«9l|0B«— Code  dv.  pcoe.,  1 2504b  withoul  ohaiw*; 
as  revised  by  L.  1914,  oh.  443  from  former  1 2609,  m 
added  by  L.  1888.  «h.  686,  and  am.  by  L.  1904,  oh.  357; 
L.  1911,  oh.  774;  orifl^nally  revised  from  L,  1871,  oh.  835, 
if  1-7;  1 4.  as  am.  by  Lw  1882,  oh.  191. 

N«le  ofjrarlfwi  qT  UIA.— No  ohanae  eaoepi  in  sabd.  1 . 
"Resident  in  the  state  *'  omitted,  as  it  has  been  found  to 
work  iajustioe. 


VnCCienee  of  MfoUitwgnt  —fa  re  Goddard,  94 
N.  Y.  544;  Matter  ofHudson.  37  Miso.  539, 75  N.  V .  Supp. 
1053;  Oaehrist's  Bstate,  37  Afise.  548,  75  N.  Y.  Sum. 
1055:  Matter  of  Hacan,  78  Miso.  822. 139  N.  Y.  Supp.  463; 
Speckles  v.  Publio  Administrator,  1  Dem.  475;  Goddard  v. 
Publio  Administrator,  1  Dem.  480. 

Besidenee  In  Klnn  coonty. — Matter  of  Arbuckle,  77 
MLm.  300, 187  N.  YTSapr.  688. 


§  126.  Public  administrator  of  Erie  county. 

The  surrogate  of  the  county  of  Erie  shall,  within  tea  days  after  Sept^tnber  first,  nine- 
teen hundred  and  fourteen,  and  every  five  years  thereafter,  except  as  h^einafter  pro- 
vided, appoint  a  suitable  perscHX  as  public  administrator  of  and  for  said  county,  to  take 
office  immediately,  and  to  hold  office  for  the  tenn  of  five  years  from  the  first-day  of 
January  succeeding  his  appointment,  unless  sooner  removed  for  cause. 

In  case  of  a  vacancy  in  said  office  by  reason  of  death,  resignation  or  otherwise,  said 
surrogate  shall  fill  the  same  by  appointing  a  suitable  person  as  public  administrator,  to 
take  office  immediately  upon  his  appointment  and  qualification,  and  hold  for  the  term 
of  five  years  from  the  first  day  of  January  succeeding  his  appointment,  unless  sooner 
removed  for  cause. 

Before  entering  upon  the  performance  of  the  duties  of  his  office,  the  person  so  appointed 
shall  take  ai^i  subscribe  before  the  county  clerk  or  a  justice  of  the  supreme  court,  the 
constitutional  oath  of  office,  and  execute  a  bond,  with  sufficient  sureties  to  be  approved 
by  a  justice  of  the  supreme  court)  to  the  county  of  Erie,  in  the  penal  sum  of  ten  thousand 
dollars,  conditioned  for  the  faithful  discharge  of  the  duties  of  his  oiffice,  and  that  he  will 
fully  and  correctly  account  for  and  pay  over  all  moneys  a;id  property  that  may  come 
into  his  hands  as  such  public  administrator,  according  to  law,  which  bond  shall  be  filed 
with  the  clerk  of  said  county. 

Said  public  administrator  shall  be  entitled  to  retain  from  all  moneys  or  property  that 
come  into  his  hands,  after  deducting  all  actual  and  necessary  expenses,  the  same  commis- 
sions as  are  now  allowed  by  law  to  executors  or  administrators,  and  all  provisions  of  law 
conferring  jurisdiction,  authority  or  power  on,  or  otherwise  relating  to,  the  office  of 
public  administrator  of  the  city  of  New  York,  and  to  the  office  of  public  adminisUtitor 
of  the  county  of  Kings,  and  in  the  several  counties  of  the  state  apply  to  and  are  con- 
ferred on  the  office  hereby  created. 

The  surrogate  of  the  county  of  Erie,  where  now  authorixed  by  law  to  issue  letters  of 
temporary  administration,  may,  in  his  discretion,  issue  letters  of  temporary  administration 
to  such  public  administrator,  without  further  security  than  required  by  this  section^ 

DeflfBtion.— Code  dv.  proo.,  12695,  as  added  by  Noteori«flMn«flfl4.— In  some  of  the  large  counties 
L.  1914,  oh.  44S,  without  ehange.  it  has  been  found  neoessary  to  hare  some  speeial  laws  not 

applicable  to  every  county. 

§  186.  When  and  how  temporary  administrators  may  be  appointed. 

On  the  application  of  a  creditor,  or  a  person  interested  in  the  estate,  the  surrogate 
may,  in  his  discretion,  issue  to  one  or  more  persons  letters  of  temporary  administration, 
in  either  of  the  following  cases: 

1.  When  for  any  cause,  delay  necessarily  occurs  in  the  granting  of  letters  testamentary 
or  letters  of  administration,  or  in  probating  a  will.  « 

An  appointment  of  a  temporary  administrator,  in  a  case  specified  in  this  subdivision 
must  be  made  by  an  order,  if  a  proceeding  for  grant  of  letters  of  administration  or  pro- 
bate of  a  will  is  than  pending.  At  least  ten  days'  notice  of  the  application  for  such  an 
order  must  be  given  to  each  party  to  the  proceeding  who  has  appeared,  unless  the  surro- 
gate is  satisfied  by  proof  that  the  safety  of  the  estate  requires  the  notice  to  be  shortened, 
in  which  case  he  may  shoi^n  the  time  of  service  to  not  less  than  two  days.  If  no  pro- 
ceeding is  pending,  application  shall  be  by  petition  and  a  citation  shall  issue  in  the 
usual  manner  directed  to  the  persons  entitled  to  letters  of  administration  in  a  case  where 
no  will  is  known  to  exist;  or  to  the  executor  or  executors,  trustee  or  trustees  if  any,  and 
such  legatees  and  devisees  as  the  surrogate  may  direct  to  be  cited,  in  cases  where  a  will 
has  been  filed. 

mi 
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2.  Where  a  person  of  whose  estate  the  surrogate  would  have  jurisdiction,  if  he  were 
shown  to  be  dead,  disappears  or  is  missiiig,  so  that,  after  diligent  search,  his  abode  can- 
not be  ascertained,  and  under  circumstances  which  afford  reasonable  ground  to  beheve' 
^ther  that  he  is  dead,  or  that  he  has  become  a  lunatic,  or  that  he  has  been  accreted, 
confined,  or  otherwise  unlawfully  made  away  with;  and  the  appointment  of  a  temporary 
administrator  is  necessary  for  the  protection  of  his  property,  and  ihe  rights  of  creditors- 
or  of  those  who  will  be  interested  in  the  estate,  if  it  is  found  that  he  is  dead. 

Application  for  such  an  appointment,  in  a  case  specified  in  this  subdivision  must  be 
made  by  petition,  in  like  manner  as  where  an  application  ia  made  for  administration 
in  case  of  intestacy;  and  the  proceedings  are  the  same  as  prescribed  in  this  act  relating 
to  such  last-mentioned  application. 

Such  an  application  for  the  appointment  of  a  temporary  admimstrator  in  eather  oase 
may  also  be  made,  with  like  effect,  and  in  like  manner,  as  if  made  by  a  creditor,  by  ihe- 
county  treasurer  of  the  county  where  the  person  whose  estate  ia  in  question  last  resided; 
or,  if  he  was  not  a  resident  of  the  state,  of  the  county  where  any  of  his  property,  real  or 
personal,  is  situated.  A  temporary  admimstrator  must  qualify  as  prescribed  in  section 
one  hundred  and  twenty-one  of  this  act  with  respect  to  an  administrator-in-ebief. 

nmnltiHi.— Cgde  aiv.  prcn.,  f  2Jiee.  •rilhout  ohBucei  104  Anp.   Div.    S3i,    1S5  N.  Y.  Supp.  SOT;   Mutar    of 

~ *■  ■"iTO.MWn.  CMromUttMky,  110  Miac    180.  ISO    H.  Y.  aapfi.  367; 

latsd  fnun  MUUr  of  Huloid,  113  Miao.  039.  185  N.  Y.  Supp.  XM; 

I   from  MM(«T0fBiinih«n,lUMm.4M,  IseN.Y.Supp.saO. 
12,  1 7.         Proeedurs  when  pumoruid  wiUa  m  nnC  filed.    MstUr 

,  III.  ol  P«i]a.  104  Min  m. 


Bli.  |ii     '  HoOm  WiijllMnia" 

.  e.  tit.  Z,     Aidimon.  48  iSat.  312,  S 


ChttteDilea,  76  Mite.  92,  ISS  N.  Y.  Bupp.  0S3. 


Wbeo  exMHtor  dlHoaoatd.— Mi 

App.  Dlv.  SS,  Ifll  N.  Y.  Supp.  320. 
Wb*  aMwMd.— MmMc  of  Ui 


I,  !7e  App.  Dir. 

I.  Y.  IBS:  58,  Iftl  N.T.  Bupp.330;  Matter  of  ffihoa,  29  MiK.  832,81 

£3:  Mati«  N,  Y.  Supp.  107Si_MMtBr  of  PlMli,  M  Hon  223.  9  N.  Y. 

:  CHiii  V,  Supp.  2fil:  In  n  Wuuuucer'i  EiUU,  3  N.  Y.  Supp.  ISTi 

cr  ol  Hop-  In  n  8teiuti'>  Estcte.  9  N,  Y,  Supp.  748;  Conimll  t. 

App.  DiV.  Cornmll,  I  Dan.  1:  Jonea  v.  Euierdav,  3  Dm.  2aat 

■0.  SSa.  S8  Hug  T,  Cbildi.  4  Dem.  137;  Howud  v.  Dohcrty,  B  Bait. 

I.  IH,  158.  S3e:  In  ra  Bankard.  19  Wkly.  Dl»  463;  Uattar  ot  ShooM, 

:.  130,  ISS  191  App.  Div.  427.  ISI  NTy.  Sun>-  S53;  Muiar  of  Bun- 

S;  Qnnt'B  tiam.  114  Mite.  4U.  ISO  N.  Y.  Snpp.  G20. 

12  Bub.  LtaklUtr  CP  b«Dd.— Oottabersar  v,  Taylcr.  19  N.  Y. 

if  Shaw,  I  ISO;  Dayton  t.  Johnnn,  SB  N.  Y.  410;  EMat«  of  Alhm.  7 

;  Saw  Min  dv.  Proc.  Rep.  IW. 

I,  27  How.  f^mpeiu^Dn.— Matter  of  Runic,  224  N.   Y.  1701 

of  Stioiit*,  Matter  of  Eno,  fl2  Misc.  SSO,  IM  N,  Y.  Supp.  308;  In  r« 

'  of  Cunia,  Btan'a  EMate,  27  N.  Y.  Suh).  lODB. 


§  127.  General  powers  of  temporary  admimstrator. 

A  temporary  administrator,  appointed  as  prescribed  in  this  article,  has  authority  to 
take  into  his  possession  personal  property;  to  secure  and  preserve  it;  and  to  collect  choaes 
in  action;  and,  for  either  of  these  purposes,  or  for  the  purpose  of  determining  the  tiUe 
to  personal  property  in  his  possession,  he  may  maintain  any  action  or  special  proceeding. 
An  action  may  be  mtuntuned  against  him,  by  leave  of  die  sum^ato,  upon  a  debt  (A 
the  decedent,  or  of  the  absentee  whom  he  represents,  or  upon  any  cause  of  action  to 
which  the  decedent  or  absentee  would  have  been  a  party  in  like  manner  and  with  like 
effect  as  if  he  were  an  administrator-in-chief.  The  surrogate  may,  by  an  order  made 
upon  at  least  ten  days'  notice  to  all  the  parties  who  have  appeared  in  the  special  pro- 
ceeding, authorize  the  temporary  administrator  to  sell,  after  apprusal,  such  personal 
property,  specifying  it,  of  the  decedent,  or  of  the  absentee  whom  he  represenla,  as  it 
appears  to  be  necessary  to  sell,  for  the  benefit  of  the  estate;  or,  if  it  appears  that  the 
safety  of  the  festate  requires  the  notice  to  be  shortened,  the  surrogate  may  shorten  the 
notice  to  not  less  than  two  daj-s.  The  surrogate  may,  also,  by  order,  authoriie  him  to 
pay  fimeral  expenses,  or  any  expenses  of  the  administration  of  his  trust,  or  stenographer's 
or  referee's  fees  on  contest  of  a  will  or  administration;  and  he  may  also  direct  the  pay- 
ment of  a  legacy  or  other  pecuniarj'  provision  under  a  will  or  a  distributive  share  or  just 
propwrtionate  part  thereof,  according  to  sections  two  hundred  and  seventeen,  two  hun- 
dred and  eighteen  of  this  act  as  though  he  were  an  executor  or  administrator. 


I  dv.  pt«,.    f  2W7.    M    am.   by  aeooa  of  •eotioa  enandod  by  new  maUn  to  bii^  an 

L.  lOtfi.  th.  S2I,  wiUiout  change;  u  revued  by  L.  1914,  action. 

dL  443  from  farmer  1  »72,  a«  am.  by  L.  1881.  ab.  BM;  ArtlMi  by  admtntttnMr.— Mixtbns  t.  Anwiea> 

(•is^uUy  rewed  from  L.  1837.  ch.  400.  f  24.  ai  am.  by  CcDtml  loo.  Co..  IM  N.  Y.  446;  "^lf'^^»  v.  Tmney. 

L.  1804,  A.  71,  f  0.  12S  App.  Div.  480, 10B  N.  Y.  Sivp.  SM;  C»b  t.  BtuTU 

Not*  ai  niUai  M  IU4.— The  •ectiop  referred  to  b  Misc.  729. 72  N.  Y.  Supp.  402. 

the  tan  part  (of  former  1 3S72)  never  has  bren  api^cable.  AettMl  >asla*(  admlliMnMr. —Harrison  t,  Totlen. 


Dcrlf»4IOB. — Code  civ.  proc.,  {2508,  without  ohaa^:     appointiiig  a  temporary  adminiatrator  is  to  pay.  <M^f 
as  revised  bj  L.  1914,  oh.  443  from  former  i  3073;  ongi-     advertisement  for  creditors  should  be  begun  «t  oM. 
many  revised  from  L.  1870.  oh.  10,  in  part.  **  IlMMndl»*'--^Bgennan  v.  Adier,  190  App.  DIr.  00O* 


ro,  oh. 
lioto  9i  ravlsen  of  1914.— As  often  as  the  purpose  of     ISO  N.  T.  8upp.  359.  * 

§  129.  Power  as  to  paying  debts. 

At  any  time  after  the  completion  of  the  publication  of  the  notice  to  creditors  by  » 
temporary  administrator,  the  surrogate  may:  1.  Prior  to  an  accounting  as  provided  itt 
subdlvifflon  two,  upon  proof,  to  his  satisfaction,  that  the  assets  exceed  the  debts,  make 
an  order,  permitting  the  temporary  administrator  to  pay  the '  whole  or  any  part  of  a^ 
debt,  due  to  a  creditor  of  the  decedent  or  absentee;  or,  upon  the  petition  of  a  creditor, 
a  Station  may  issue  to  the  temporary  administrator,  requiring  him  to  show  cause  why 
he  sAionld  not  pay  the  petitioner's  debt;  or 

2.  Upon  the  petition  of  any  creditor  who  shall  have  presented  and  established  his- 
daim  or  upon  the  application  of  the  temporary  administrator,  direct  an  accounting  by 
such  administrator  and  upon  the  judicial  settlement  of  his  account  may  direct  the  pay- 
ment of  the  exf)enses  of  administration  and  the  ratable  distribution  of  the  remaiiilBg~ 
assets  in  his  hands  applicable  to  the  pa3rment  of  the  debts  in  payment  upon  the  ekauB* 
presented  and  established  as  valid  claims  against  said  decedent  or  absentee,  and  ^i- 
payment  into  court  or  the  retention  by  the  said  temporary'  administrator  of  whatever' 
may  remain  of  the  assets  of  the  personal  estate. 

When  a  petition  is  presented  in  either  of  the  cases  above  mentioned,  the  proceedings* 
are,  in  all  respects,  the  same  as  where  similar  proceedings  are  instituted  by  or  against- 
an  executor  or  administriator,  as  prescribed  in  this  act. 

Deflvmlfoii. — Code  civ.    proc.,   i  2509,    as    am.    by        Note  vT  i«fls«n  of  1914. — ^In  the  first  part  ohange 


Supp.~00. 


L.  1917.  eh.  070,  without  chan^;  as  revised  by  L.  1914,     made  redodng  the  one  year  period  of  delay,  as  the  purpose 

eh.  443  from  former  f  2S74;  originally  revised  from  L.  1870,     of  the  appointment  misht  have  been  to  pay  debts. 

sk.  360, 1 10,  ia  part.  In  fWMraL— Matter  of  Kean,  108  Misc.  107,  178  N.  Y. 


§  130.  Power  as  to  real  property. 

When  a  temporary  administrator  is  appointed  and  a  proceeding  is  pending  for  the 
probate  of  a  will  of  real  property,  or  there  is  a  delay  in  the  granting  of  letters  testamen- 
tary or  administration  on  such  a  will  or  in  the  qualification  of  a  trustee  named  therein^ 
the  surrogate  may,  by  the  order  appointing  him,  or  by  a  subsequent  order,  confer  upon 
him  authority  to  take  possession  of  real  property,  in  the  same  or  another  county,  which 
is  affected  by  the  will,  and  to  receive  the  rents  and  profits  thereof  or  to  do  any  other 
act  with  respect  thereto,  which  is,  in  the  surrogate's  opinion,  necessary  for  the  execution 
of  the  will,  or  the  preservation  or  benefit  of  the  real  property.  For  either  of  these  pur- 
poses, he  may  maintain  or  defend  any  action  or  ^special  proceeding.  The  surrogate  may^ 
by  an  order,  confer  upon  him  authority  to  mortgage,  lease  or  sell  any  or  all  of  the  real 
fm>perty,  for  the  purposes  specified  in  article  thirteen  of  this  act  under  such  circum- 
stances and  restrictions,  in  such  manner,  and  upon  such  t^rms  and  conditions  as  are 
specified  in  said  article. 


art.  8  GRANT  OF  ADMINISTRATION;  ADMINISTRATORS 

58  App.  DiT.  178. 05  N.  Y.  Supp.  725;  Matter  of  Fleming.        PSfawBt  9i  iMBMda^— MaMor  of  1 

5Dem.836.  N.  Y.  506;  Matter dl HiuAes, 41  M^  75^ 

Paymeiit  9t  fliiMnI  and  other  <ipenaea>— Matter  646;  Matter  of  Hoyt,  31  Hun  176;  Rapk  r. 

of  MaroelUn,  25  Mise.  200,  55  N.  Y.  Supp.  425;  Matter  278.  .  ,  ^  . 

of  Moriarty,  27  Misc.  161,  58  N.  Y.  Supp.  380;  Matter  of        Commlttkiofc— Matter  of  Eacaa.  7 

Phito.  20  Misc.  263.  61  N.  Y.  Supp.  241:  In  re  McNamee.  N.  Y.  Supp.  1000.  .  ^_     ^    ^  ^^....^ 

55N.  Y.  Supp.  425;  In  n  Suydam's  Estate,  160  N.  Y.        AeoonaUag  afttt  appoltiteMnt  of  MafeMl 

Supp.  210;  Stokes  r.  Dale,  1  Dem.  260;  Kmas  r.  Frielce,  2  — Mattar  of  Hurky.  102  App.  Dlv.  388, 188  ilL>9V 

Dem.  264;  Hoes  r.  Halsey.  2  Dem.  577;  Matter  of  Aaron,  5  737.  ^  ^^    , 

Dem.  362;  Jenkins  r.ShaflFer,  6  Dem.  50.  IVnuliMttoB  of  antiboiftr  by  appoin«iiMB|  «| 

Smon  and  pfnattie  tiM  Mtete.~Matter  of  Kean,  tor  with  will  annned.— People  ex  rei.  Aveiy  ▼.  Pun 

lOB  Miss.  107,  178  N.  Y.  Sopp.  60.  App.  Vir.  607,  140  N.  Y.  Svp.  614.  <  V 

§  128.  Power  as  to  requirixig  creditors  to  present  cUdsns. 

A  temporary  administrator,  appointed  upon  the  estate  of  either  a  decedent  or  an  8db^ 
.sentee,  has  the  same  power  as  an  administrator-in-chief  to  publish  a  notice  reqidHi^ 
cre(fitors  of  the  decedent  or  absentee  to  exhibit  their  donands  to  him.  The  publiontioii 
thereof  iias  the  same  effect,  with  respect  to  the  temporary  administrator,  and  aim  nA 
executor  or  administrator,  subsequently  appointed  upon  the  same  estate,  as  if  til^ 
temporary  administrator  were  the  executor  or  an  administrator-in-chief,  and  the  peradH 
to  whom  the  subsequent  letters  are  iseued  were  his  successor.  '  •       -^ 


<T 


; 
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BtHnMm»—C<tdb  civ.  pro&.    |M09,    m  am.    by        Vttto   9t   taommrf    admliitotntor.— Matter   of 


■niiian—i — ^^006  av.-  pro&,   fipuv,    aa  am.    dv  viva   ar   tampoffary    aomiiuaasiar.— Matter  oi 

I..  19ia  A.  310.  ^vitkout  chaa^Bi  aa  twhmd  by  L.  IQli  Runk«  181  AppTMv. 461.  168  N.  Y.  Supp.  970.  affd..  291 

eli^448  fawn  forai^  i  3675.  aa  an.  by  L.  1001,  oh.  ai;  N.  Y.  57a 

oriateaUy  reviaedTrai  L.  1870,  oh.  350.  i  13.  INltfaa  to  mHICIwi  aellfm.— WeOier  v.  SuoaoQ.  41 

Iii  laiMnL— Mattar  of  Ruak.  SM  N.  Y.  570;  Octo  v.  M»o.  aot,  83  nTy.  Supp.  937. 

Bartlett.  182  App.  DiV.  245. 169  N.  Y.  8Qp.«H;  Matter  Widli««PMiaoD4relaaiiniiiaeiallcr.--MaUbeiniir. 

alSfl«ttd|r,  186  Am.  Dir.  1%  174  N.  YTSnqww  B5.  Amarioaa  Ceatral  Ine.  Ox.  154  N.  Y.  449. 

AnMMtaMml  «f  lflS.~^Mattar  of  Cutter.  MM  Miso. 
694. 

§  131.  Special  powers  of  temporary  administrator  of  absentee ;  may  pnmde 
for  family. 

A  temporary  administretor,  appointed  upon  the  estate  of  an  absentee,  has  aS  the 
powers  and  authority  enumerated  in  the  last  section,  with  respect  to  the  real  property 
of  the  absentee.  His  acts,  done  in  puiBuance  of  that  authority,  bind  the  absentee,  if. 
living,  or  his  heir  or  devisee,  if  he  be  dead,  in  the  same  manner  as  the  acta  of  an  executor 
or  administrator  bind  his  successor. 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or  any  infant  child  of  an 
absentee  upon  whose  estate  a  temporary  administrator  has  been  appointed,  is  in  soeh 
circumstances  as  to  require  provision  to  be  made  out  of  the  estate  for  his  or  her  nuin* 
tenance,  clothing,  or  education,  the  surrogate  may  make  an  order,  directing  the  tem^ 
porary  administrator  to  make  such  provision  therefor  as  the  surrogate  deems  proper, 
out  of  any  personal  property  in  his  bands,  not  needed  for  the  payment  of  debts. 


iatt. — Code  ohr.  proo.,  1 2601.  without  diange;     1 2676.  new  as  origiiiaUy  inserted  in  code  dv.  proc.    1 2677. 
by  L.  1914,  oh.  443  from  former  f (  2676,  2677.     oricinaUy  revised  from  L.  1875.  oh.  519. 1 4. 

$  132.  Notices  required  by  this  articlOt  how  given. 

A  notice  required  to  be  given,  as  prescribed  in  this  article,  to  a  party  other  than  Hba 
temporary  administrator,  must  be  served  upon  the  attorney  of  the  party  to  whom  notice 
'  is  to  be  given;  or,  if  he  has  not  appeared  by  an  attorney,  upon  the  party,  in  like  manner 
as  a  notice  may  be  served  upon  an  attorney  in  a  civil  action,  brought  m  the  sijq>reme 
court.  But  where  the  attorney  or  party  to  be  served  does  not  reside  in  the  sunx^gate's 
county;  or  where  the  attorney  for  a  party  has  died,  and  no  other  appearance  for  that 
party  has  been  filed  in  the  surrogate's  office;  the  surrogate  may,  by  order,  dispense  with 
notice  to  that  party;  or  may  require  notice  to  be  given  to  him  in  any  manner  which  he 
thinks  proper. 

0MliaUM««~Code  dv.  proo.,  1 2602.  without  ehanae;     new  aa  oritanally  inserted  an  code  dr.  proo..  esoept'tfaat  it 
%lkXBvimd.  by  L.  1914,  oh.  443  from  former  §  2681;  seetion     indudes  the  last  clause  of  L.  1884,  oh.  71, 1 6w 

§133.  Letters  of  administration  with  will  annexed;  when  and  to  whom 
granted. 

If  no  person  is  named  as  executor  in  the  will,  or  selected  by  virtue  of  a  power  con- 
tained therein;  or  if,  at  any  time  there  is  no  executor,  or  achninistrator  with  the  will 
annexed,  qualified  to  act;  the  surrogate  must,  upon  the  application  of  a  creditcnr  of  the 
decedent,  or  a  person  interested  in  the  estate  of  the  decedent,  or  having  a  lien  upon  any 
real  property  upon  which  the  decedent's  estate  has  a  lien,  and  upon  such  notice  to  the 
other  ci^tors  and  persons  interested  in  the  estate  as  the  surrogate  deems  proper^  issue 
letters  of  administration  with  the  will  annexed,  as  follows: 

1.  To  an  executor  or  administrator  of  a  sole  legatee  and  devisee  named  in  a  will  or 
to  the  executor  or  administrator  of  a   sole  residuary  legatee  and  devisee  named  in 

a  will. 

2.  To  one  or  more  of  the  residuary  legatees,  who  are  qualified  to  act  as  administrators. 
A  corporation  which  is  a  residuary  legatee  shall  be  quaMed  to  act  as  such  administrator, 
although  not  specially  authorised  by  its  charter  or  any  provision  of  law. 

3.  If  there  is  no  such  residuary  legatee  or  none  who  will  accept,  then  to  one  or  more 
of  the  principal  or  specified  legatees  so  qualified. 

4.  If  there  is  no  such  legatee  or  none  who  will  accept,  then  to  the  husband,  or  wife, 
or  to  one  or  more  of  the  next  of  kin,  or  to  one  or  more  of  the  heirs  or  devisees,  so  qualified. 

If  any  of  the  above  persons  who  would  otherwise  be  entitled  to  letters  is  an  infant 
or  an  adjudged  incompetent,  administration  may  be  granted  to  his  guardian  or  com- 
mittee as  the  case  may  be,  unless  there  is  an  adiilt  or  competent  person  equally  entitled 
who  will  accept  the  same. 


art.  8  GRANT  OF  ADMINISTRATION;  ADMINISTRA1 

5.  If  there  is  no  qualified  pereon,  entitled  under  the  forgoing  bi 
accept,  then  to  the  pubUc  adminietnttor,  and  if  there  .be  none  foi 
treasurer  of  the  county  or  to  the  petitioner  in  the  discretion  of  the  bui 
will  aceept,  to  any  creditor  or  competent  person  designated  by  the  i 

Except  Bfi  to  the  right  of  priority  as  provided  in  this  section,  the 
one  hundred  and  eighteen  of  thia  act  apply  to  an  application  for  letl 
with  the  will  annexed. 

D«rtTmlHB.~Code  dv.     pnw..    [3003,    u    ub.    by  AoHBaMj   Mt«>   irf  adl 

L.  IfilT,  oh.  S7S,  without  dwan;  H  miMd  by  L.  1914.  .  Ouuert.  66  App.  Div.  S.  BS  1 

eh.  443  from  [ormer  f [  Zft43,  MO.     f  3843.  u  un,  by  RiM,  44  Mite.  04,  BO  N.  Y.  Si 

L.  18S1.  nh.    035;  L.  1§W.    ch,  734;  I.    1901.   ab.  141;  Order  of  prIwUr.—MatW 

L.  ISIO.  eb.  S8t;  oriciiully  nvisHl  Imm  R.  S..  pt.  2.  eb.  B.  34  N.  Y.  SuPD.  2SS;  Matta  . 

tJI.  3.  f  14.    f  2600.  Ukdaed  by  L.  1803,  sh.  086.  and  am.  N.  Y.  Bupp.  037;  HatUr  of  D 

by  L.  ISM.  ob.  103:  L.  1807.  ch.  177;  L.  1900,  eh.  05;  Bupp.  1100;  Mattar  of  Allsn, 

L.  10I3,eb.  403:aTUaallyiTvisciilfiDmR.  B.,  pt.  2,  eb:0,  Plaoe.  4  D«m.  487. 

(lt.Z.  H37-39,33.U:L.  IMT.sh  782.10.  Prtarilr  >bMlBMi.— MatM 

Sot»o€rt<limftUl*.—aubd.  1  taken  fioin  former  131  N.  Y.  aui».  111. 

1 3000.     New  matter  in  mbd.  4  praridH  for  omitltnc  L(«*te«a.— Matter  ol  MiU 

reffnoee  tojtuardlui  la  other  portfona.  Bupp.  910;  Matter  of  Haua.  i 

Whole  aeotioii  made  to  work  with  new  1 2S8S.  tsS;  Matter  of  Ftntuon,  41 

Hon.— Mktter  ol  Leiand.  170  App.  DIv.  08,  1103:  Qnintard  v.  H<nan,4  I 

8upp.  330.  E  D«iB.  118;  HatKr  oTRoui, 
wim  ItHMA.— Matter  of  Roam,  193  N.  Y.  Hilf-ditor  at  iaeUtat.- 
r  of  Moebrisc,  IM  N.  Y.  423;  Matlar  of  628.  113  N.  Y.  Siqip.  927 
OApp.DlT.  042.  HON.  Y.fiupp.  473:  Matter  Balalln  ar«•e•£Ilt.- 
^  34Mi«o.  418.  M  N.  Y.  Bapp.  far  -  --  -  . 
nooiLecoCT,  W  Ml»c.  Oi"  ■"■■  "  "  "' 
Cultiua,  6  Dem.  4M. 

§  134.  Reaunciatioii  or  exclusion  of  persons  having  prior  ti\ 
Where  a  person  applies  for  letters  of  administration  with  the  i 
scribed  in  the  last  section,  and  another  person  has  a.  right  to  Uie 
to  that  of  the  petitioner,  a  citation  must  issue  accordingly  unless  a  i 
edged  or  proved  and  duly  certified  of  every  person  having  such  ( 
The  surrogate  may  in  his  discretion  issue  a  citation  to  a  person  e< 
proceedii^  thereupon  are  the  same  as  upon  an  application  for 
the  estat«  of  an  int«Btate. 


Wbeo  cMalloa  raanlred.- 


Tiaed  by  L.  I9I4.  eh.  443  from  former  i3M 
teriMd  frarn  R.  B^  pt.  2,  eh.  6.  tit.  2.  |  SO. 


lu^  teriMd  frarn  R.  B,,  pt.  2, 
IMe  W  rmlMn  of  U14. 


Every  pnoeedlnt  la  »-     MiM.  140,  29  N,  Y, 
twte  of^n  wiU  havida  *"      '"'  ""  "  " 


Mias.  084. 70  N.  Y.  Supp.  1008 
.»  v^     N.  Y.  Supp.  83;  MatiB  of  Ooa 

equally     Bupp.  007. 


§13S.  How  executor  or  administrator  witti  ttie  mil  annexed 

An  executor  from  whom  a  bond  is  required  as  prescribed  in  thia 
I  trator  with  the  will  annexed,  must,  before  letters  are  issued  to  him, 

I  by  law  with  respect  to  an  administrator  upon  the  estate  of  an  ini 

visions  of  section  one  hundred  and  twenty-one  of  this  act,  with  re 
I  be  ^ven  by  the  administrator  of  an  intestate,  apply  to  a  bond  gi 

r  section ;  except  that,  in  fixing  the  penalty  thereof,  the  surrogate 

;  eidefation  the  value  of  the  real  property,  or  of  the  proceeds  ther« 

:  to  the  hands  of  the  executor  or  administrator,  by  virtue  of  any  p 

:  the  will,  and  also  how  much  of  the  estate,  if  any,  has  already  been  a 

OtflTMhHi.— Code  dv.  ptoe.,  {  2605,  without  chance;  Suit  al  mtiwi  af  U14 

I  aa  revised  by  L.  I9I4.  oh.  443,  ficun  former  f  2640;  oriai-     sayi  bond  to  be  fiTen  to  oc 

I  Dally  revbed  from  R.  S.,  pt.  3  eC  6,  tit.  2,  ^  42,  io  part.  New  1 2606. 

i  §  136.  Appointment  of  administrator  de  bonis  non. 

'  When  all  the  adminietrators,  to  whom  letters  have  been  issued,  die 

or  the  letters  are  revoked  as  to  all  of  them,  the  surrogate  must  grai 
traliou  de  bonis  non  to  one  or  more  persons  as  their  successors,  in 
I  former  letters  had  not  been  issued;  and  the  proceedings  to  procu 

I  letters  are  the  same,  and  the  same  security  shall  be  required,  as  up 

cation;  except  that  the  surrogate  may,  in  his  discretion,  in  case  < 
been  partially  administered  upon  by  the  former  representative  o 
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as  the  penalty  of  the  bond  to  be  given  by  such  Buccessor  or  successors,  a  sum  not  less 
than  the  value  of  the  assets  of  the  estate  remaining  imadministered. 

I.,  I  3808,  without  ohucs!  4nllemaon.^Mstt«  of  Mauley,  11  MIb.  «T3.  M 

'.ram  fanner  |  XOS.  M  »m.  N.  T.  Sm.  aW,  Harnrd  r.  FtMs,  1  Dan.  487. 

nrlMd  trom  IL  B.,  pt.  3,  Ajwatohnrat  at  mwwiiiT.^apod  t.  Harmrd.  IZi 

li,«IO,|MlapMl  N.  fTl;  Hattwof  MaAuina.  IM  N.  r.433:  UMt<r  of 

— ^Tlw  pHt  apcviiw    to  Boadbndit.   IS  Aon.  DIt.  Ml.  4i  N.  Y.  Supp.  5S1: 

,_'t:_  :r-:i^. —    « — ^_-r^r„.v_i!:  ..  Hunut  21  n.  y.  supp.  eso. 

''ritMttMl— Potduim  r.  Speoav,  4  lUdf .  SW. 


rart.9  PROBATE  OF  WILLS  i|18Sr,i:|S^ 


i   ■■  t 


9mtttikag  Inslltatod  IrretpeettTe  vT  protele. 

§  138.  Probate  of  wills  6i  citizens  of  the  United  States  domiciled  in  the  United 
Kingdom  <rf  Great  Britain  and  Ireland. 

The  last  will  and  testament  of  any  person  being  a  citizen  of  the  United  States,  or,  if 
female,  whose  father  or  husband  pre^dously  shall  have  declared  his  intention  to  become 
such  citizen,  who  shall  have  died,  or  hereafter  shall  die,  while  domiciled  or  resident 
within  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  any  of  its  dependencies, 
which  shall  affect  property  within  this  state  and  which  shall  have  been  duly  proven 
within  such  foreign  jurisdiction,  and  there  admitted  to  probate,  shall  be  admitted  to 


WM 

^fi 


ARTICLE  9  "      ^ 

Productiony  Probate  and  Construction  of  Wills;  Executors;  Andllary  Lett«r$j      .% 

Testamentary  Trustees 

Section  137.  Petition  to  compel  production  of  will.  ^  .    , 

138.  Ptobftte  of  wills  of  dtiaena  of  the  United  States  domioiled  in  the  United  Kincdom  of  Great  BntaSa  and 

Ixdand. 

139.  Who  may^  propound  will;  oontentfl  of  petition. 

140.  Who  to  be  dted  thereupon;  contents  oloitntion. 

141.  Witnesses  to  be  examined;  proof  required. 

142.  Absent  witnesses  to  be  aeoounted  for;  dispensinc  with  testimony;  eoaunission;  proof  of  handwriting. 
148.  Proof  of  lost  or  destroyed  wUl. 
14A.  Probate  not  allowed.  unloMisuROKatesftttsfted. 
146.  Ckwstruotion  of  will,  how  obtained. 

146.  Notice  of  probate  to  legatees  and  devisees. 

147.  Whomayfileobjectionstotheprobateof  an  alleged  will;  jury  trial. 

148.  Notioe  to  legatees  and  devisees  of  objections  filed. 
140.  Proceedings  upon  jury  trial  of  contested  probate. 

150.  Wills  to  be  recorded  and  retained;  exoeptaon. 

151.  Will  certified,  or  record  thereof ,  ma;^  be  read  in  evidence. 

152.  Recording  wills  proved  elsewhcire  within  the  state. 

153.  Records  of  certain  wills  heretofore  proved;  how  far  evidence. 

154.  Revocation  of  letten  upon  procrf  of  will. 

155.  When  letten  testamentary  may  be  issued. 
150.  9uiH>l0>nentary  letters;  executors  not  named  in  letters  not  to  act. 

157.  Executor  failing  to  qualify  or  renounce,  how  exoluded. 

158.  Renunciation  by  nominated  executor;  retraction  thereof. 
150.  AneiUaty  letten  iqxm  forei/pi  piobate. 

160.  Upon  foreign  grant  of  administration. 

161.  To  whom  ancillary  letters  granted. 

162.  Petition;  citation. 

163.  Hearing;  security. 

164.  PerMms  acting  under  aooillary  letten  must  transmit  asseta. 

165.  When  tiiey  may  be  directed  to  pay  without  transmimioa. 

166.  Qeneral  powera  and  duties. 

167.  How  testamentary  trustee  shall  qualify. 

168.  Appointment  of  successor. 
160.  Security  to  be  required  from  a  trustee  or  executor  acting  as  trustee. 

170.  Proceedings  where  testamentary  trustee  is  also  executor  or  administrator. 

171.  Application  of  this  act. 

§  137.  Petition  to  compel  production  of  will. 

Whenever  it  shall  appear  by  petition  of  any  person  claiming  to  be  interested  in  the 
estate  of  a  decedent,  that  there  is  reasonable  ground  to  believe  that  any  person  has 
destroyed,  retained,  concealed,  or  is  conspiring  with  others  to  destroy,  retain  or  conceal 
«  will  or  testamentary  instrument  of  a  decedent,  or  has  any  knowledge  as  to  such  facts, 
the  court  must  make  an  order  requfring  the  respondent  to  attend  and  be  examined  in 
the  premises,  and  may  in  such  order  or  otherwise  in  the  proceeding  require  the  production 
of  any  will  or  testamentary  instrument.  Service  thereof  must  be  made  by  dehvery  of 
a  certified  copy  thereof  to  the  person  or  persons  named  therein  and  the  payment  or 
tender  to  each  of  the  sum  required  by  law  to  be  paid  or  tendered  to  a  witness  who  is 
Bubpoenaed  to  attend  a  trial  in  surrogate's  court. 

ItattfatloB.— Code  dv.  proc.,  1 2607,  without  change:  Matter  of  Work.  161  App.  Div.  707,  136  N.  Y.  8upp.  218 

as  revised  by  L.  1014.  oh.  443  from  former  f  2821a,  as  affg.  76  Miso.  403,  137  N.  Y.  Supp.  07. 

added  by  L.  1010,  oh.  368.  Maon  Intcreated.— Matter  of  Hardv,  216  N.  Y.  132. 

Il»te  of  reflafln  of  1914.— This  section  rewritten  in  an  KiamlnaJIbB    of     tomporuy    Mmliilstnton.— 

effort  to  make  the  section  useful  for  the  purpoee  for  which  Matter  of  Gillender.  08  Misc.  521,  162  N.  Y.  Supp.  055. 

it  was  intended.  Seetton  cited.— Matter  of  Eno.  Ill   Misc.  60.   180 

.—Matter  of  Juaaila,  104  Misc.  670.  N.  Y.  Supp.  880. 


§§  139,  140 
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probate  in  any  county  of  this  state  wherein  shall  be  any  property  affected  thereby,  upon 
filing  in  the  office  of  the  surrogate  of  such  county,  and  there  recording,  a  copy  of  such 
last  will  and  testament,  certified  under  the  hand  and  seal  of  a  consul-^neral  of  the 
United  States  resident  within  such  foreign  jurisdiction,  together  with  the  proofs  of  the 
said  last  will  and  testament,  made  and  accepted  within  such  foreign  jurisdiction,  certified 
in  like  manner.  Letters  testamentary  on  such  last  will  and  testament  shall  be  issued 
to  the  persons  named  therein  to  be  the  executors  and  trustees,  or  either  thereof,  or  to 
those  of  them  who,  prior  to  the  issuance  of  such  letters,  by  formal  renunciation,  duly 
acknowledged  or  proven,  and  duly  certified,  shall  not  have  renounced  the  trust  tiierein 
devolved  upon  them;  provided,  that  before  any  such  will  shall  be  admitted  to  probate 
in  any  county  of  this  state,  the  same  proceedings  shall  be  had  in  the  surrogate's  court 
of  the  proper  county  as  are  required  by  law  upon  the  proof  of  the  last  will  and  testament 
of  a  resident  of  this  state  who  shall  have  died  therein;  except  that  there  need  be  cited 
upon  such  probate  proceedings  only  the  beneficiaries  named  in  such  will. 


Itattffttloii.— Ckxle  dv.  proc..  f  2008,  without  ofaanee;        9mia4Mtam9    dMBiclle.--M«ttar  of    RobHaille,  78 
M  reviaed  by  L.  1914.  ch.  443  from  former  1 2706,  aa  added     Miac.  108,  136  N.  Y.  Supp.  391. 
by  L.  1909.  ch.  65;  origiiiaUy  reviaed  from  L  1894.  oh.  631, 
*  *• 

§  139.  Who  may  propound  will;  contents  of  petition. 

A  petition  for  the  probate  of  a  will  may  be  presented  by: 

Any  person  designated  in  the  will  as  executor,  devisee,  legatee,  testamentary  trustee 
or  guardian; 

A  creditor  of  the  decedent,  or  any  other  person  interested  in  the  estate; 

Any  party  to  an  action  brought,  or  about  to  be  brought,  in  which  action  the  decedent, 
if  living,  would  be  a  proper  party. 

The  surrogate's  court  may  ctirect  the  public  administrator  or  county  treasurer  to 
present  a  petition  if  a  will  has  been  filed  in  the  surrogate's  office  for  over  sixty  days  and 
no  other  person  who  is  entitled  to  petition  for  its  probate  has  done  so. 

Such  petition  in  addition  to  the  general  allegations  contained  in  section  fiftyK>ne  of 
this  act,  shall  describe  such  will  and  any  other  will  of  the  same  testator  on  file  in  the 
surrogate's  office,  and  set  forth  the  names  and  post-office  addresses,  so  far  as  they  can 
be  obtained  with  due  diligence,  of  all  the  devisees,  legatees  and  beneficiaries  named  in 
said  will,  or  in  any  other  will  so  filed-    (Am.  by  L.  1921,  ch.  201,  in  effect  Oct.  1,  1921.) 


eiv.  proo.,  §9609,  aa  am.  by 
L.  1920,  oh.  477,  without  oluuice;  aa  reviaedby  L.  1914, 
ch.  443  from  former  §2614,  aaam.  by  L.  1897,  oh.  177; 
ocidnally  reviaed  from  L.  1837,  ch.  400^  f  4. 

The  amendment  of  1921  made  to  conform  to  code  dv. 
proo.,  i  2609,  aaam.  by  L.  1990.  oh.  477. 

Mote  of  revtocn  tn  If  lA. — See  ceneral  aeotion  on  oon- 
teata  of  petition.  New  12521.  Proviaion  made  for  bring- 
ingup  any  other  will  filed  to  avoid  aeparate  prpoeedinca. 

Wno  umf  proMHiiid  nlD.— Donlon  v.  Kimball.  61 
App.  Div.  31,  70  N.  Y.  Supp.  252;  Matter  of  Bradloy,  23 
ISf.  T.  Supp.  1127.  53  St.  Rep.  540:  Dyer  v.  Ervinc,  2 
Dem,  160;  Uove  ▼.  Harria.  4  Dem.  293. 


Dvtr  «f  MMntw  to  •mamm  fenrtMi  of  conCwi.— 

Dodd  v.  Anderaon.  197  K.  Y.  466,  nvg.  181  App.  Div. 
224,  115  N.  Y.  Sopp.  688. 

DnAF  9i  cKeeotor  to  pnmat  will  for  pfotele.— 
Dodd  V.  Anderaon,  131  App.  Div.  224,  115  N.  Y.  Supp. 
688^  rofvd.  on  other  vounda,  107  N.  Y.  466;  Matter  of 
FVaaer,J65  App.  Div.  441. 150  N.  Y.  Supp.  774;  Matter  of 
Laaak,7  N.  Y.  Supp.  2.  1  Conn6ly48B. 

■ffoet  of  deAth  of  bein  mt  l»w  and  nest  of  kin  prior 
to  entry  of  deeree.— Matter  of  Herrmann,  91  Miao.  464, 
154  N.  Y.  Supp.  957. 


§  140.  Who  to  be  cited  thereupon ;  contents  of  citation. 

The  followmg  persons  must  be  cited  upon  a  petition,  presented  as  prescribed  in  the 
last  section. 

If  the  will  relates  exclusively  to  real  property,  the  husband  or  wife,  if  any,  and  all 
the  heirs  of  the  testator. 

If  the  will  relates  exclusively  to  personal  property,  the  husband  or  wife,  if  any,  and 
all  the  next  of  kin  of  the  testator. 

If  the  will  relates  to  both  real  and  personal  property,  the  husband  or  wife,  if  any, 
and  all  the  heirs,  and  all  the  next  of  kin  of  the  testator. 

In  every  case,  each  person  designated  in  the  will  as  executor,  testamentary  trustee  or 
guardian,  and  each  person  named  as  executor,  testamentary  trustee  or  guardian,  or 
beneficiary  in  any  other  will  of  the  same  testator  filed  in  the  surrogate's  office. 

In  addition  to  the  general  contents  contained  in  sections  fifty-three  and  fifty-four  of 
this  act,  the  citation  must  also  set  forth  the  name  of  the  person  by  whom  the  will  is 
propounded;  whether  the  will  relates  exclusively  to  real  property,  or  to  personal  property, 
or  to  both;  and  if  the  will  is  nuncupative,  that  fact. 


art.  9 


PROBATE  OF  WILLS 


§141 


D8fflT»tlov.--Code  dv.  proo.,  f  2610,  without  ohnnge; 
as  raviaed  by  L.  1914,  oh.  443  from  former  U  261S,  2616. 

12615.  as  SOL  by  L.  laOl.  oh.  174;  L.  1802,  oh.  627: 
.  1884,  oh.  118.  axui  L.  1905.  oh.  438;  orifl^naUy  reviaed 
from  U  1837.  oh.  460.  f  5.  S  26\6,  as  am.  hy  L.  1911. 
oh.  438;  orienaUy  revisod  from  R.  S.,  pt.  2,  oh.  6.  tit  2, 
|87iL.  183^  ohT 460,  |7. 

••Wlll,»*— Matt«r  of  lohiwoii,  105  Miao.  461, 174  N.  Y. 
8upp.  493. 

Whmil  to  hn  cU«d«--BuMeU  v.  Eartt.  87  M.  Y.  19; 
Dworsky  v.  ArDdtstein.  29  App.  Div.  274.  51  N.  V.  Supp. 
507;  Cook  v.  White,  43  App.  Otv.  388.  60  N.  Y.  Supp.  153, 


affd..  167  N.  Y.  583;  Bdatter  of  Potter,  172  App.  Div.  458, 
155  N.  Y.  Supp.  939;  Matter  of  Redfirle,  94  Miso.  20.  158 
N.  Y.  Supp.  1004;  Matter  of  Becker,  28  Hun  207;  Matter 
of  Hamiltoii.  76  Hun  ^.  27  N".  Y.  Supp.  813:  In  re 
OdaU^s  Estate.  23  N.  Y.  Supp.  143;  Matter  of  Bartholeck. 
5  N.  Y.  Supp.  842.  22  St.  Rep.  911:  Matter  of  Harlow.  26 
N.  Y.  Supp.  469.  56  St.  Rep.  33.  Kenney  v.  Whitmarsh, 
16  Barb.  141;  Walsh  v.  Ryan,  1  Bradf.  433:  Kilfoy  r. 
Powers,  3  Dem.  198;  Bailey  r.  Stewart.  2  Redf.  212. 

Out  pmteto  •€  will  te  r«relgii  steU.— Matter  of 
Horton.  217  N.  Y.  363. 


§  141.  Witaesses  to  be  exunmed;  proof  rei^uSrecL 

Before  a  written  will  is  admitted  to  piobc^,  two,  at  least,  of  the  subscribing  witnesses 
must  be  produced  and  examined,  if  so  many  are  within  the  state,  and  competent  and 
able  to  testify.  -Before  a  nuncupative  will  is  admitted  to  probate,  its  execution  and  the 
tenor  thereof  must  be  i»<oved  by  at  least  two  witnesses.  The  proofs  must  be  reduced 
to  writing.  Any  party  to  th^  prooeeding  may  request  the  oral  examination  of  the  sub- 
scribing witnesses  to  the  will  and  may  examine  such  witnesses  and  any  other  witness 
produced  by  the  proponent  before  the  surrogate,  without  first  filing  objecti(His  to  the 
probate  of  such  will. 

DerifBtloii.— Code  dv.  proo.,  §  2611,  withoi];t  chance;     3  Hun  121,  affd,  63  N.^Y.  504;  Matter  olPereffo,  65  Hun 


• PW- . .    

as  revised  by  L.  1914,  di.  448  from  former  (  9618,  as  am«    478,  20  N.  Y.  Supp.  394. 
by  L.  1913.  ch.  412;  originally  revised  from  L.  1837.  ch. 
460.  parts  of  1(10,11. 

Note  of  revlMra  of  if  14.— This  seotion  provides  for 
full  oral  or  cross-examination  without  filing  objections. 
This  oHietk  averts  a  contest.  Providon  for  "sutrocate's 
witness"    repealed. 

Siglit  of  eaDMiilHitioo.--Maitter  of  Briggt,  180  App. 
Div.  843,  168  N.  Y.  Supp.  382. 

Deslgmitloii  of  wItliCMes  by  Barrogato.— Matter 


Pilbllc»tton.--Seymour  v.  Van  Wyok,  6  N.  Y.  120; 
QUbert  v.  Knox,  62  N.  Y.  125;  Bdding  v.  Seiohardt.  56 
N.  Y.  680;  Thompson  v.  Stevens.  62  N.  Y.  634;  Dack  v. 
Daek,  84  NT.  Y.  663;  Lane  v.  Lane,  95  N.  Y.  494;  Matter 
of  PhiUips.  98  N.  Y.  267:  Matter  of  Beckett.  108  N.  Y.  167; 
Matter  of  Hunt,  110  N.  Y.  278:  Matter  of  Mackey.  110 
K.     N.  Y.  611;  Matter  of  Voorhis*  WUl,  125  N.  Y.  766;  Matter 
of  MoGraw,  9  App.  Div.  372,  41  N.  Y.  Supp.  481:  Matter 
of    of  Menge,  13  Misc.  553.  35  N.  Y.  Supp.  493;  Matter  of 
Hook,  f4  Misc.  15. 129  N.  Y.  Supp.  196;  Sf atter  of  Thomp-     Murphy,  15  Misc.  208,  37  N.  Y.  Supp.  228;  Matter  of 
son,  75  Misc.  33, 134  N.  Y.  Supp.  858.  FarreU,  28  Misc.  106.  50  N.  Y.  Supp.  780.  affd.  166  N.  Y. 

Sllb§erlMiiK  wltnoMWB.— <&«er  v.  Oraer,  24  K.  Y.  61;  330;  Thompson  v.  Seastedt,  3  Hun  395,  affd,  62  N.  Y. 
Marx  V.  McGlynn,  88  N.  Y.  357;  Matter  of  Hioins.  94  634;  Heath  v.  Cole,  15  Hun  100;  Dack  v.  Dack.  19  Hun 
N.  Y.  554;  Matter  of  Siser,  129  App.  Div.  7.  lI5  N.  Y.  630;  Darling  v.  Arthur,  22  Hun  84;  Bell  v.  McMastcr.  29 
Supp.  210,  affd..  196  N.  Y.  628;  Matter  of  Huber.  181  Hun  272;  WiU  of  Beckett.  35  Hun  449,  affd,  103  N.  Y. 
Am.  Div.  635;  Rugg  v.  Rugg.  21  Hun  383,  affd..  83  N.  Y.  167;  Matter  of  Lapham.  37  Hun  15;  Matter  of  Dale.  56 
m;  Matter  of  CSa,  75  Hun  471.  27  N.  Y.  Supp.  681;  Hun  169.  9  N.  YTSupp.  396,  affd..  184  N.  Y.  614;  Matter 
Matter  of  Wilson,  76  Hun  1,  27  N.  Y.  Supp.  957;  Siatter  of  Hardenbuigh,  85  Hun  580,  33  N.  Y.  Supp.  150;  Matter 
of  Hardenburg.  85  Hun  580,  33  N.  Y.  Supp.  150;  Larabee  of  Elmer.  88  Hun  290,  34  N.  Y.  Supp.  406;  Dodsworth  v. 
v.  Ballard,  1  Dem.  496;  Troup  v.  Rdd,  2  Dem.  471;  Crow,  1  Dem.  266;  Burke  v.  Nolan.  1  Dem.  436;  Larabee 
Matter  of  Paes,  107  Misc.  586,  176  N.  Y.  Supp.  751.  v.  Ballard,  1  Dem.  496;  Barr  v.  Brown.  2  Dem.  309; 

Wko  entltlod  to  eumiliio.— Matter  of  Woers.     Egan  v.  Ftese.  4  Dem.  301 ;  McCord  v,  Lounsbury.  5 

174  Add.  Div.  430, 161  N.  Y.  Supp.  209.  Dem.  68;  Matter  of  Van  Hooser.  1  Redf.  365;  Neugent  v. 

Pnidactloii  of  other  wttneases.— Matter  of  Baizd,  41  Neugent.  2  R^.  369;  Reeve  v.  Crosby.  3  Redf^74;  Van 
Hon  89;  Matter  of  MoGovem.  5  Dem.  424. 

Riamliation  of  wtioosses.— Aub.  Theo.  Sem.  v. 
Calhoun.  36  N.  Y.  422;  Rugg  v.  Rugg.  83  N.  Y.  592: 
Matter  of  WiU  of  P«>oon,  91N.  Y.  255;  Matter  of  Will  of 
Higgins,  94  N.  Y.  554:  Hdoomb  v.  Holoomb,  95  N.  Y. 
816:  In  re  Cottrell,  95  N.  Y.  329;  Matter  of  HoRira.  119 
N.  Y.  615;  Matter  of  Bernsee.  141  N.  Y.  389;  Matter  of 
Beck.  6  App.  Div.  211,  39  N.  Y.  Supp.  810,  affd.,  154 


Hoffman  v.  Ward,  4  Redf.    244;  Matter  of  Collins.  5 
Redf.  20. 

BOMtUleattoift.— Brown  v.  Clark,  77  N.  Y.  369,  affg. 
16   Hun  559. 

SlfDJitim  ftnd  sabseriptlon.— Tonnele  v.  Hall.  4 
N.  Y.  140;  Jackmn  v.  Jackson.  39  N.  Y.  153;  Sisters  of 
Charity  v.  Kelley,  67  N.  Y.  409;  Matter  of  Hewitt.  91 
N.  Y.  261;  Matter  of  O'Ndll,  91  N.  Y.  516;  Younger  v. 
N.  Y.  760;~Matter  of  De  Haas,  9  App.  Div.  561,  41  U.  Y.  Duffie,  95  N.  Y.  535;  Matter  of  Conway,  124  N.  Y.  455; 
Supp.  696;  Matter  of  Owen.  48  App.  Div.  507.  62  N.  Y.  Matter  of  Booth.  127  N.  Y.  109;  Vogel  v.  Schritter.  139 
Supp.  919;  Matter  of  Nevin's  Will,  4  Misc.  22,  24  N.  Y.  N.  Y.  223;  Matter  of  Whitney,  153  N.  Y.  259:  Matter  of 
Supp.  838;  In  re  Bedlow's  WUI.  67  Hun  408.  22  N.  Y.  Andrews.  43  App.  Div.  394.  60  N.  Y.  Supp.  141,  affd.,  162 
Supp.  290;  In  re  Folt's  Will.  71  Hun  492,  24  N.  Y.  Supp.  N.  Y.  1;  Matter  of  Gedney.  17  Misc.  500.  41  S.  Y.  Supp. 
10^;  Upton  V.  Bernstein.  76  Hun  516.  27  N.  Y.  Supp.  205;  Matter  of  Singer.  19  Misc.  679.  44  N.  Y.  Supp.  606; 
1078;  Matter  of  Laudy.  78  Hun  479.  29  N.  Y.  Supp.  136,  Matter  of  Noon.  31  Misc.  420.  65  N.  Y.  Supp.  568;  Hitch- 
affd.,  147  N.  Y.  699;  Matter  of  Lasak.  7  N.  Y.  Supp.  2,  1  cock  v.  Thompson,  6  Hun  279;  Matter  of  Dayger,  47 
Ccomoly  486;  Matter  of  StiUman.  9  N.  Y.  Supp.  446.  2  Hun  127;  Matter  of  Laudy,  78  Hun  479,  29  N.  Y.  Supp. 
ConnoW,  207;  Conwlyea  v.  Walker.  2  Dem.  117;  Oraber  v.  136.  affd.  147  N.  Y.  699;  In  re  Phelps.  5  N.  Y.  Supp.  270. 1 
Haas.  2  Dem.  216;  Hoyt  v.  Jackson,  2  Dem.  443:Colly9r  Connoly  463;  Matter  of  Bedell.  12  N.  Y.  Supp.  96,  2 
V.  Collyer,  4  Dem.  53;  Matter  of  ReynoUs,  4  Dem.  68;  ConnoU^  328;  Matter  of  Strong,  16  N.  Y.  Supp.  104.  2 
Worden  v.  Van  Gieeon.  6  Dem.  237;  Irwin  v.  Irwin.  1  Connoly  574;  Matter  of  Williams.  5  N.  Y.  Supp.  828. 
Redf.  495;  Taylor  v.  Broadhead,  5  Redf.  624.  2  Connoly  579;  Taylor  v.  Wardlaw.  3  Dem.  48;  Knapp  v. 

to  wItiMW.— Matter  of  WiU  of  Wilson.  103      ReiUy,  3  Dem.  427;  Matter  of  Case.  4  Dem.  124;  Matter  of 


N.  Y.  374;  Matter  of  Owen,  48  Add,  Div.  507.  62  N.  Y.     Acker,  5  Dem.  19;  WiUiamaon  v.  Williamson.  2  Redf.  449: 
Supp.  919;  Matter  of  Hopkins,  3  N.  Y.  Supp.  661,  6  Dem. 


13. 

Dato  Of  wlH.— Matter  of  HaviUwd,  17  Misc.  193.  40 
N.Y.SnDp.973. 

Knowledca  by  testotor  of  conto&t8.--Matter  of 

HaU,  5  Misc.  461,  24  N.  Y.  Supp.  864;  Matter  of  Smith.  61 
Hun  101,  15  N.  Y.  Supp.  425;  Matter  of  Greene,  67  Hun 


Hartwdl  v.  MoMaster,  4  Redf.  389;  Hewitt  v.  Hewitt. 
5  Redf.  271;  Brady  v.  McCrosson,  5  Redf.  431;  Dennett 
V.  Taylor.  5  Redf.  561. 

Acknowledgiiient.— Lewis  v.  Lewis,  11  N.  Y.  220; 
Raskin  v.  Baskin.  36  N.  Y.  416;  WilU  v.  Mott.  36  I^.  Y. 
486;  Jackson  v.  Jackson,  39  N.  Y.  153;  Sisters  of  Charity 
V.  Kelley,  67  N.  Y.  409;  Matter  of  Higgins.  94  N.  Y.  554; 


527,  22  N.  Y.  Supp.   1112;  Matter  of  Gioot.  72  Hun  WooUey  v.  WooUey,  95  N.  Y.  231;  Lane  v.  Lane.  95  N.  Y. 

548,  25  N.  Y.  Supp.  683:  Matter  of  Stillman,  9  N.  Y.  494;  Matter  of  Will  of  PhilUps.  98  N.  Y.  267;  Matter  of 

8w.  446. 2  Connoly  207;  Cadmus  v.  Oakley.  2  Dem.  208;  Beckett,  103  N.  Y.  167;  Matter  of  Abercrombie.  24  App. 

imot  Crumb,  2  N.  Y.  Scmp.  744.  6  Dem.  478.  Div.  407. 48  N.  Y.  Supp.  414;  Matter  of  Lang,  9  Misc.  521 . 

Wins  eiMUtod  by  mavk.— Matter  of  Porter's  Will,  1  30  N.  Y.  Supp.  388;  Matter  of  Eakins,  13  Misc.  557.  35 

Misc.  262.  22  N.  Y.  Supp,  1062;  Matter  of  Smith.  61  ""  "    " 


Hun  101,  15  N.  Y.  Supp.  425;  Matter  of  Wilson,  76  Hun 
1, 27  N.  if.  Supp.  957JSrmpson's  Will.  2  Redf.  29. 

WUto  oieeatod  In  dapllcato.~Croesman  v.  Cross- 
man,  95  N.  Y.  147;  Monroe's  Estate,  5  N.  Y.  Supp.  552, 1 
Connoly  496. 

Wllb  by  deaf  and  dnmb.— RoUwagen  v.  RoUwagen, 


N.  Y.  Supp.  489;  MitcheU  v.  Mitchdl.  16  Hun  97.  affd.  77 
N.  Y.  596;  Matter  of  Hunt,  42  Hun  434.  affd,  110  N.  Y. 
278;  Matter  of  Mackesr,  44  Hun  571;  Matter  of  Austin.  45 
Hun  1;  Matter  of  Van  Gieson.  47  Hun  5:  Matter  of  Laudy. 
78  Hun  479,  29  N.  Y.  Supp.  136.  affd.  147  N*.  Y.  699: 
Matter  of  Townley.  4  N.  Y.  Supp.  455,  1  Connoly  400; 
Matter  of  Look.  5  N.  Y.  Supp.  50, 1  Connoly  403;  Matter 
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of  Bedell,  12  N.  Y.  Supp.  96.  2  Connoly,  328:  Rutherford  482;  Nicholaon  v.  Myers.  3  Dem.  103:  Potens  v.  Holm,  4 

V.  Rutherford,  1  Dem.  33;  Conaelyea  ▼.  Walker,  2  Dem.  Dem.  14;  Norton  v.  Norton.  2  Redf.  6;  Buik*8  wm,  2 

117;  Barry  v.  Brown.  2  Dem.  309;  Gardiner  v.  Ruaes,  3  Redf.  289;  Stein  v.  Wibinaki,  4  Redf.  441;  Bradv  v.  Mc- 

Dem.  98;  Rumaey  v.  Goldsmith,  3  Dem.  494;  Portens  v.  Croeeon,  5  Rodf.  431;  T^or  ▼.  Brodhead,  5  Redf.  624. 

Holm,  4  Dem.  14;  Buckhout  v.  Fiaher.  4  Dem.  277;  Freauinptfoii  Of  deftOl.— Matter  of  SuUivaa,  61  Hon 

Matter  of  McMiUrin.  6  Dem.  347.  378.  4  NTY.  Supp,  69:  Estate  of  Steward  9  N.  Y.  Supp. 

Attostetloii.— Lewis  v.  Lewis*  20  N.  Y.  220:  Coflin  v.  284.  1  Connoly  86:  Keller  ▼.  Stuck,  4  Redf.  294. 

Coffin.  23  N.  Y.  9;  Jackson  v.  Jackson,  39  N.  Y.  163;  Itoof  Ttqnbfed.-<kiw  v.  Robertson.  6  N.  Y.  125; 

Brown  v.  aarl4_77  N.  Y.  369;  Matter  of  WiU  of  Pepoon,  Lewis  v.  Lewis.  11  N.  Y.  229:  Delafiold  r.  Parish,  25 

91  N.  Y.  266;  Wooll«r  v.  WooUey,  96  N.  Y.  231:  In  re  N.  Y.  9;  Peck  v.  Cary.  27  N.  Y.  9;  Coffin  v.  CofBa,  84 


Cottrell,  96  li.  Y.  329:  Matter  offtunt.  110  N.  T^.  278;  N.  Y.  9;  Gilbert  v.  Knox.  52  N.  Y.  125;  Peck  v.  Calla- 

Matter  of  Nelson.  141  N.  Y.  162;  Matter  of  Beck,  6  App.  i^uul  95  N.  Y.  78:  In  re  CottreH.  95  N.  Y.  329;  Loder  ▼. 

Dir.  211,  39  N.  Y.  Supp.  810,  affd.,  154  N.  Y.  760;  Whelpley,  111  N.  Y.  239;  Hoyt  v.  Hoyt.  112  N.  Y.  493; 

Matter  of  Siscr,  129  App.  Div.  7,  113  N.  Y.  Supp.  210,  Matter  of  Conway,  124  N.  Y.  465;  Matter  of  Voorlus' 

affd.,  195  N.  Y.  628;  Matter  of  Manrelick.  6  Misc.  71,  36  Will,  125  N.  Y.  565;  Matter  of  Wli  of  Sofllliiic.  186  N.  Y. 

N.  Y.  Supp.  888;  Matter  of  Losee,  13  Misc.  298,  34  N.  Y.  515;  Matter  of  Briffis.  47  App.  Div.  47,  62  N.  Y.  Supp. 

Supp.  1120;  Matter  of  Lyman.  14  Misc.  852.  86  N.  Y.  294;  Matter  of  Nevm^s  WHl.  4  Misc.  22,  24  N.  Y.  Sqpp. 

Supp.  117;  Matter  of  Woolsey,  17  Misc.  647,  41  N.  Y.  838;  Matter  of  Freeman,  46  Hun  458:  Matter  of  Van 

Supp.  263;  Herriok  v.  Snyder,  27  Misc.  462.  59  N.  Y.  Gieson.  47  Hun  5;  Matter  of  Smith,  61  Hun  101, 15  N.  Y. 

Supp.  229;  Matter  of  Phillips,  34  Misc.  442.  69  N.  Y.  Supp.  425:  Matter  of  WHliams.  16  N.  Y.  Supp.  828.  2  Con- 

Supp.  1011;  Matter  of  Bemsee,  71  Hun  27.  24    N.  Y.  noly  579;  Burke  v.  Nolan,  1  Dem.  436;  Wood  v.  Bishop,  1 

Bapp.  604,  affd..  141  N.  Y.  389;  Matter  of  Blair,  84  Hun  Dem.  513:  Hoyt  r.  Jackson,  2  Dem.  443;  Hewitt  r. 

681,  32  N.  Y.  Supp.  845.  affd.,  162  N.  Y.  645;  Matter  of  Hewitt,  5  Redf.  271,  affd..  91  N.  Y.  261.  ,      _ 

Fish,  88  Hun  56.  84  N.  Y.  Supp.  686,  affd..  163  N.  Y.  679;         Letters  of  loNUer.—Matter  of  Hiokey.  113  Misc.  261 » 

Matter  of  Whitney.  90  Hun  138, 35  N.  Y.  Supp.  798,  revd.,  184  N.  Y.  Supp.  399. 

153  N.  Y.  259;  Matter  of  McLamey,  90  Hun  361,  35        Practice.— Matter  of  Watson,  137  N.  Y.  587;  Downey 

N.  Y.  Supp.  898,  affd.,  158  N.  Y.  416;  Matter  of  Frey,  7  v.  Downey.  16  Hun  481;  Matter  of  Fooa,  2  Dem.  600. 
N.  Y.  Supp.  330,  2  Connoly  70;  Rolla  v.  Wright,  2  Dem. 

§  142.  Absent  witnesses  to  be  accounted  for;  dispensing  with  testimony;  com- 
mission; proof  of  handwriting. 

The  death,  absence  from  the  state,  or  mcompetency  by  reason  of  lunacy,  or  otherwise 
of  a  subscribing  witness  required  to  be  examined  as  prescribed  in  this  or  the  last  section, 
or  the  fact  that  such  witness  cannot,  with  due  diligence,  be  found  within  the  state,  or 
cannot  be  examined  by  reason  of  his  physical  or  mental  condition  may  be  shown  by 
affidavit  or  other  competent  evidence,  and  when  so  shown  to  the  satisfaction  of  the 
surrogate,  the  surrogate  may  by  an  order  entered  in  the  minutes  or  recited  in  the  decree 
dispense  with  his  testimony;  or  in  a  case  where  such  witness  is  absent  from  the  state 
and  it  is  shown  that  his  testimony  can  be  obtained  with  reasonable  diligence,  the  surro- 
gate may,  in  his  discretion,  and  shall  upon  the  demand  of  any  party,  require  his  testimony 
to  be  taken  by  commission.  Where  the  testimony  of  a  subscribing  witness  has  been 
dispensed  with  as  provided  in  this  section,  and  one  subscribing  witness  has  been  examined, 
the  will  may  be  admitted  to  probate  upon  the  testimony  of  such' subscribing  witness 
alone. 

If  all  the  subscribing  witnesses  to  a  written  will  be  dead,  or  incompetent  by  reason 
of  lunacy  or  otherwise,  to  testify,  or  unable  to  testify,  or  are  absent  from  the  state  and 
their  testimony  has  been  dispensed  with  as  provided  in  this  section,  or  if  a  subscribing 
witness  has  forgotten  the  occurrence,  or  testifies  against  the  execution  of  the  will,  or 
was  not  present  with  the  other  witness  at  the  execution  of  the  ^dU;  the  wiD  may  never- 
theless be  established,  upon  proof  of  the  handwriting  of  the  testator,  and  of  the  subscrib- 
ing witnesses,  and  also  of  such  other  circumstances  as  would  be  sufficient  to  prove  the 
will  upon  the  trial  of  an  action. 

DCffrmtlMi.— Code  dv.  proc,  i  2612,  without  ehance;  452;  ^fatter  of  Carey.  14  Miee.  486,  36  N.  Y.  Supp.  817: 

as  revised  by  L.  1914.  eh.  448  from  former  U  %19.  2620.  affd..  24  App.  Div.  631,  49  N.  Y.  Supp.  32;  Matter  of 

12619,  as  am.  by  L.  1882.  ch.  399;  L.  1888,  oh.  608,  and  Sohweigert,  17  Miao.  186,  40  N.  Y.  Supp.  979;  Matter  of 

.  1902,  ch.  114;  oriffinally  revised  from  L.  1837,  ch.  460.  Purdy,  25  Misc.  458,  55  N.  Y.  Supp.  644,  affd.,  46  App. 

part  of  U  10,  11;  L.  1841,  ch.  129,  H  1-3.    ft  2620,  origi-  Div.  83,  61  N.  Y.  Supp.  430;  Matter  of  Sears,  33  Mmo. 

nally  revised  from  R.  8.,  pt.  2,  ch.  6.  tit.  1,  ftf  13  and  16;  141,  68  N.  Y.  Supp.  363;  Matter  of  Fitscerald,  83  Miao. 

L.  1837.  oh.  460,  ft  20.  325, 68  N.  Y.  Supp.  632;  Matter  of  Carll.  88  Misc.  471.  77 

In  gcncraL— Matter  of  Johnson,  7  Misc.  220,  27  N.  Y.  N.  Y.  Supp.  1036;  Matter  of  Habtead,  51  Misc.  542, 101 

Simp.  649;  Rolla  v.  Wright,  2  Dem.  482.  N.  Y.  Supp.  971 ;  Matter  of  Foley^  55  Misc.  162.  106  N.  Y. 

FroMdore;   nonrMdeiiee   at  wttoets. — ^Matter  of  Supp.  474;  Matter  of  Abel,  63  Miso.  169, 118  N.  Y.  Supp; 

Beck,  6  App.  Div.  211,  39  N.  Y.  Supp.  810,  affd.,  164  429;  Matter  of  Wagner,  67  Misc.  6,  124  N.  Y.  Supp.  616. 

N.  Y.  750;  Matter  of  Laird,  58  Misc.  477,  111  N.  Y.  Supp.  Matter  of  Spooner,  89  Miso.  30,  162  N.  Y.  Supp.  537; 


631;  Upton  v.  Bernstein,  76  Hun  516,  27  N.  Y.  Supp.  1078;  Matter  of  Severance.  96  Misc.  884,  161  N.  Y.  Supp.  452; 

Graver  v.  Haas,  2  Dem.  216.  Matter  of  Rosenthal,  100  Misc.  84, 164  N.  Y.  Supp.  1060, 

Proof  of  huidwritliig.— Matter  of  Briggs,  47  App.  Matter  of  Dale,  56  Hun  169,  9  N.  Y.  Supp.  396,  affd.,  194 

Div.  47,  62  N.  Y.  Supp.  294;  Matter  of  Kletts's  Wni.  8  N.  Y.  614;  Matter  of  Laudy.  78  Hun  479.  29  N.  Y.  Supp. 

Misc.  385.  24  N.  Y.  Supp.  721;  Matter  of  Van  Gieson,  47  136,  affd.,  147  N.  Y.  699;  Graber  v.  Haas,  2  Dem.  216; 

Hun  5;  Matter  of  Smith,  61  Hun  101.  15  N.  Y.  Supp.  425:  Matter  of  Winne,  107  Misc.  398,  177  N.  Y.  Supp.  699; 

Matter  of  Clark,  7  Hun  471, 27  N.  Y.  Supp.  681 ;  \Iatter  of  Matter  of  Sniffin,  113  Misc.  307, 184  N.  Y.  Supp.  538. 

Wilson,  76  Hun  1,  27  N.  Y.  Supp.  957;  Matter  of  Kane,  20  AMestotton  daufic.— Matter  of  Corcoran,  145  App. 

N.  Y.  Supp.  123, 2  Connoly  249;  Collyerv.CoIlyer.  4  Dem.  Div.  129,  129  N.  Y.  Supp.  165;  Matter  of  Wagner,  67 

58;  Matter  of  Reynolds,  4  Dem.  68;  Matter  of  Dockstader,  Misc.  6.  124  N.  Y.  Supp.  615. 

6  Dem.  106;  Worden  v.  Van  Gieson.  6  Dem.  237.  Froductlon  of  wul. — ^Matter  of  Cameron,  47  App. 

WlMn  wUl  msy  be  cstabttohed.— Matter  of  Hesdra.  Div.  120.  62  N.  Y.  Supp.  187.  affd.,  166  N.  Y.  610;  Matter 

119  N.  Y.  615;  Matter  of  De  Haas,  9  App.  Div.  661,  41  of  Law,  80  App.  Div.  73,  80  N.  Y.  Supp.  410-  affd.,  175 

N.  Y.  Supp.  696;  s.  c,  19  App.  Div.  266,  46  N.  Y.  Supp.     N.  Y.  471.  

180;  Matter  of  Cornell,  89  App.  Div.  412,  85  N.  Y.  Supp.  HoloOttpllle  wUL— Matter  of  EHery,  130  App^  Dir. 

920;  Matter  of  Moore.  109  App.  Div.  762.  96  N.  Y.  Supp.  244,  123  N.  Y.  Supp.  1015. 
729;  Matter  of  Abel.  136  App.  Div.  788.  121  N.  Y.  Supp. 

8M 


art.  9  PROBATE  OF  WILLS  SS  143-1*5 

§  143.  Proof  of  lost  or  destroyed  will. 

A  lost  or  destTOyed  will  ran  be  admitted  to  probate  in  a  surrogate's  court,  but  only 
in  caac  the  will  was  in  existence  at  the  time  of  the  testator's  death,  or  was  fraudulently 
deetroyed  in  his  lifetime,  and  its  provisions  are  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses,  a  correct  co;^  or  dr^t  being  equivalent  to  one  witness. 

Dwlratlon.— Cod«  dv,  proc,  I  2SI3.      Stw  malter  WbMeonb  paMoTwUI  iMt  or  deitroTed.— MUtsi 

inehidee  («rDis  ol  tsodt  civ.  pms..  { ISeS.     (  3613,  m  re-  ot  Kent.  BO  IiUn.  IS,  13,  IS3  N.  Y.  Supp.  SSJ. 

vImI  by  L.  1911.  ofa.  MS  from  Formu  111860.  3S21:  rrmopUMi  of  dtBtoaeaBii.'--MaU(c  of  Bftrnu.  70 

owiully  KviKd  from  L.  1S70,  oh.  300.  T8.     See  >ba  App.  D\v.  KB.  70  N.  7.  3um>.  373;  MattBr  □(  Ksniiiidy. 

a.  eTpt.  2,  eh.  6,  tit.  1.1  67b.    1 1S60.  oHciuUr  iBViaed  SOMln.  1,6XN.  V.  Supp,  lOll.aSd..  03  Am.  Div.  10S.»0 

(rom  it  S.,  pt  2,  eh.  fl,  tit.  1,  |  STb.  N.  Y.  Bupp.  878,  »ffd.,  167  N.  V.  163;  M.ttar  ol  Aschora, 

AMBeatfcn.— Matter  of  Seuifdy.   167  S.  Y    163,  76  Ml»,  436,  130  N.  T.  Supp.  016. 

■Sk.&App,I>ir.  lOE^N.Y.BuDpnS70.mff(.3OMiH.I,  Natm  of  ■roor.-CoUyar  r.  CoUyec,  110  tf,  Y.  431; 

S2N.Y.  Supp.  1011;  Whilnoyv.Wtllam'.  171  N,Y.  ITS;  M»tli>r  of  Keiuwdy.  167  tf  Y.  1S3:  MatisrotQnnuhet. 

Mattar  of  Pimly,  46  Ani.  I»v.  33,  61  N.  Y.  Supp.  430,  74  App.  Div.  067,  77  N.  Y.  Sapp.  74S,  iSd.,  174  N.  Y. 

■lb.  26  MiB  408,  06  N.  Y.  Supp.  044;  Mattcir  ^Gt*d-  004;  Maitaref  Wkldron,  IS  iCH.SSS.  44  N.  Y.  Supp.  303; 

iStt,  74  An).  Div.  Sfl7.  77  N.  Y  Supp.  74S.  aSd,  174  Matter  of  Puidy,  20  MiM.  408,  00  N.  Y.  Bupp.  6W,  ilH. , 

N.  Y,  604;  HoUandv  v.  Wallaos,  180^^.  Dir.  3B3,  167  4S  App.  Div.  3&  SIN.  Y.  Supp.  430;  Matter  of  RaSeld.  36 

K.  Y.  Suni.  8>t^  Kohn  v.  Hue*.  1«  Win.  03.  30  N.  Y.  Miae.  473,  73  14.  Y.  BmTm;  Matter  of  Uanh.  40Han 

anpp.  373;  Matter  of  WaidroD'a  WUl  IS  MIm.  383,  44  107;  CoUlun  t.  MeKonuui,  2  Dem.    431:    CoUyer  v. 

N.  Y.  Sujf).  363;  Mativ  of  Coapore,  31  Miao.  423,  60  CoUyw,  4  Dem.  03;  Matter  of  EIuib,  6  Dam.  SljMattar 


n!  y'.  Bdpp.  STo';  MMt«t  of  RtStOd,  86  Mlw.' 473.'  73     of  Pain4  6  Dent.  801 :  MoNatly  T.  Bro'on.  0  lUdf  ^73. 
N.  Y.  Sinn.  808;  P«iy  v.  P«ry,  31  N.  Y.  Supp.  133;         PmoT  tt  mMsMon  ta"  — '  — '   — ' 


N.  y.  Simi.  808;  Pory  v.  Pwry,  31  N.  Y.  Supp.  133;  Ptoof  tl  mMsMon  hw  s 
Retry  v.  Kmon,  37  N.  Y.  Sun)-  «:  Sehullhtia  v.  Sohiii-  UMt<r  of  Wmt,  131  Asp.  Di*. 
tb^  143  N.  Y.  Si4>p.  334.  Cod*  dr.  proc..  H  INI,  18« 


tbek  143  N.  Y.  Si4>p.  334.  Cod*  dr.  proc..  H  »ll>  MM  kpoUeable. 

nnctotwrlloa.— UptoaT.Bamitain,70HuD6ie,27     AMham,  70  Mim.  434. 
N.  Y.  8un>.  lOTS;  Hateh  v.  Sigman,  1  Dem.  91B. 

S  li4.  Probate  not  allowed,  unleas  surrogate  satisfied. 

Before  admitting  a  wilt  to  probate,  the  surrogate  must  inquire  particularly  into  all 
the  facts  and  circumstances,  and  must  be  satisfied  with  the  genuineness  of  the  will,  and 
the  validity  of  its  execution. 

If  it  appears  to  the  surrogate  that  the  will  was  duly  executed;  and  that  the  testator, 
at  the  time  of  executing  it,  was  in  all  respects  competent  to  make  a  will  and  not  under 
restraint;  it  must  be  admitted  to  probate  as  a  will  valid  to  pass  real  property,  or  personal 
property,  or  both,  as  the  surrogate  determines,  and  the  petition  and  citation  require, 
and  must  be  recorded  accordingly.  The  decree  admitting  it  to  probate  must  state  whether 
the  probate  was  or  was  not  contested. 

DtriTBttoa.— Code  dr.  imn.,  (2614.  irithout  shaue;  ^~ — KafanI 

aa  reviaed  1^  L.  1914,  eh.  443  from  former  H  2633,  3^  Mattw  of  Shapor, 

I  2633,  cciciaallv  nvlmd  from  L.  1337.  oh.  4«I,  part*  of         Aeknw 

b  10.  17.     1^23.  orlciDalW  revised  ^om  R.  B..  pi.  3.  App.  Div.  OTS,  14 
A.  S,  tit.  1. 1 14;  L.  1^.  Bb.  460,  f  13;  L.  1877.  oh.  30t,         Compatcncr 

I  3,  N.  y:T68;  Matt 

Omaltaetlaii. — MMter  of  Hcnnann,  178  App.    Div.  Supp.  376;  Math 

183.  160  N.  Y.  Supp.  298.  N.  Y.  Bapp.  9tt, 

AnHottton.— Miitlar  of  BortboUok,    141   N.  T.  ISO;  N.  Y.  Bunk  643: 

UMtir  o(  TnrreU.  ISS  N.  Y.  330;  Matter  of  Huber.  ISl  N.  Y.  Siw.  SOS 

Am.  I»T.  63S.  us  N.  Y.  Supp.  800.  OS  N.  Y.  Surl  37 

tem^te  miut  W  ntMM.—Matter  ol  Sohrieber,  N.  Y.  Sopp.  1014; 

113  Anp.  Dir.  486.  08  N.  Y.  Sopp.  483;  Matter  of  Kirk-  Supp.  Ul;  Matte 

bolder,  171  A*p.  Div.   103,  loS,  107  N.  Y.  Suh).  37;  871;  MMter  of  N< 

Hatter  ot  Boa*>iii.  106  App.  Div.  330,  188  N,  YT  Supp.  Matter  of  iWaei 

782;  Matter  of  OUver.  13  Mims.  460.  34  N.  Y.  Bupp.  706;  Matter  ot  fnemi 

Matter  ot  Baboook,  42  Miao.  236,  86  N.  Y.  Supp.  670;  Hun  aei,  33  N.  ^ 

Hatter  otBurtie.  43  Miae.  437,  SO  N.  Y.  8ui».  441;  Hoyt  427;  Ramadetl  v. 


Dem.  448;  Cooper  t,  Benedio^  Dam,  IW,  Wkly.  Dis.  66. 

■of  of  Immiin.— Matter  of  Loos.  43  Mih.  Terdlef  of  JaiT  ooqcIiuIt*.— Matter  of  BaHow,  180 

sou.  tw  R.  I.  Sopp.  006;  Matter  of  Qiaaque.   83  Mieo.  Am.  Div.  Hoa  108  N.  Y.  Svpp.  181;  Matt«  of  Plata,  03 

0B4. 140N.Y.8upp.3a4;Byattv.  LumuD.  IDem.  14.  Miae.  423.  ISO  N.  Y.   Supp.  mO;  MUtei  of  QlHWon,  96 

Mm&Vt    ot    BroiilBc    nndae     InflneDee.—  Mln.  897,  ISO  N.  Y.  8upp.  330. 

EiAert  V.  Paae,  181  App.  Div.  104. 140  N.  Y.  Supp.  013.  SaeoDd  MaL— Mattw  ol  Huber.  103  Mien.  OSO.  170 

Bnnleii  ofprool  on  ■mpanenL— Matter  of  N.  Y.  aupp.  001. 

Jaeoba,  76  JlOwi.  304,  137  14.  VT  Supp.  166;  Matter  ol  Appad.— Matter  of  Drake.  46  App.  Div.  306.  00  N.  Y. 

Van  NeeL  78  Hiso.  093.  139  N.  Y.  Supp.  430;  In  re  Ced-  Supp.  1030;  Matter  of  Goodmn,  ES  App.  Div.  183,  83 

nnr'a  WIU,  142  N.  Y.  Supp.  107;  Matter  of  Preatioe.  110  N.  Y.  Supp.  734;  Bryant  v.  TbompsoD,  SO  Hun  040,  14 

UUa.  466.  181  N.  Y.  Supp.  879,  N.  Y.  Supp.  33 

NMm  and  wilM  t*  ovMoBn.— Matter  ol  Intention  of  aeatlan.— Matter  of  Mount.  180  N.  Y. 

Kins,  8B  Miae.  838. 104  I47Y.  Supp.  388.  IS!^  ale.  107  App.  Div.  1,  90  N.  Y.  Supp.  460. 

FnoT  ar  etemlton.— Matter  of  Smart,  84  Miao.  336,  BBeeL—Matter  of  Booohoui,  30  Muo.  47,  163  N.  Y. 

140  N.  Y.  Supp.  838;  Hatter  of  Baird,  41  Hun  S8;  Matter  Supp.  048;  Hatter  of  Catlin.  89  Miao.  93,  101  N.  Y.  8uk>. 


S  14B.  Construction  of  will,  how  obtained. 

An  executor,  administrator  with  the  will  annexed,  or  any  person  interested  in  obtain- 
ing a  determination  as  to  the  validity,  construction  or  effect  of  any  disposition  of  prop- 
erty conttuned  in  a  will,  may  present  to  the  surrogate's  court  in  which  such  will  was 
probated,  a  petition  settmg  forth  the  factp  which  show  his  interest,  the  names  and  post- 
office  addresses  of  the  other  parties  interested,  and  the  particular  portion  of  such  will 
concerning  which  he  requests  the  determination  of  the  court. 


; 


§§  146,  147  SURROGATE'S  COURT  ACT  art.  9 

If  the  surrogate  entertains  the  application,  a  citation  shall  issue  to  ail  persons  interested 
in  the  question  to  be  presented,  to  show  cause  why  such  determination  should  not  be 
made.  On  the  return  of  the  citation  the  surrogate  ^lall  nfake  such  decree  as  justice 
requires. 

If  a  party,  expressly  puts  in  issue  in  a  proceeding  for  the  probate  of  a  will  the  validity, 
construction,  or  effect  of  any  disposition  of  property,  contained  in  such  will,  the  surro- 
gate may  determine  the  question,  upon  rendering  a  decree,  after  notice  given  in  such 
manner  as  the  surrogate  directs  to  all  persons  interested  who  do  not  appear  on  such 
application  in  person  or  by  attorney;  (»*,  unless  the  decree  refuses  to  admit  the  will  to 
probate,  by  reason  of  a  failure  to  prove  any  of  the  matters  specified  in  the  preceding 
section,  may  admit  the  will  to  probate  and  reserve  the  questions  so  raised  for  future 
consideration  and  decree. 

D8fflY»«loa.— Code  dv.  proc.,  i  2615,  witliout  ohaose;  CoiineU.  75  Misc.  574.  136  N.  Y.  Supp.  166;  Matter  ol 

as  rovised  by  L.  1014,  ch.  448  from  former  1 2624,  aa  am.  Heller.  86  Misc.  148,  149  N.  Y.  8upp.  122;  Matter  of 

bj  L.  1910,  eh.  584.  and  L.  1913,  oh.  337;  orichuiUy  Kfrised  Ziltsperfer.  88  Mise.  886.  151  N.  Y.  Sizpp.  950;  Matter  of 

from  I,.  1870.  eh.  359,  111.  Cattin,  89  Misc.  93. 151  N.  Y.  Sopp.  254;  Matter  of  Sauer, 

JM0  of  raflaers  «f  tM4.— General  jurisdiotion  to  89  Misc.  105,  151  N.  Y.  Sopp.  465;  Matter  of  Leary,  91 

construe  a  wiH  given,  either  in  speeial  proceeding  for  that  Misc.  466.  154  N*.  Y.  Sopp.  959;  Matter  of  Moe,  94  Misc. 

purpose,  or  in  peadtag  proceeding,  mduding  probate.  63, 157  N.  Y.  Supp.  679;  Matter  of  Khimpf,  95  Misc.  436, 

Heretofore  it  would  be  necessary  to  bring  an  action  for  158  N.  Y.  Supp.  1094;  Matter  of  Smith,  96  Misc.  414«  160 

construction  in  most  oases.  N.  Y.  Supp.  514;  Matter  of  KoUer,  96  Misc.  433,  160 

In  gencnL— Matter  of  TrumUe,    199   N.    Y.  454;  N.  Y.  Supp.  669;  Matter  of  Parmer,  99  Mise.  487,  163 

Matter  of  Randall,  77  Misc.  41,  137  N.  Y.  Supp.  319;  N.  Y.  Supp.  1089;  Matter  of  Shrader.  63  Hun  36,  17 

Matter  of  Werle,  91  Misc.  398.  155  N.  Y.  Supp.  262;  N.  Y.  Supp.  273;  Matter  of  Perldns,  75  Hun  129.  26  N.  Y. 

L                 Matter  of  Schrierer.  91  Misc.  656,  155  N.  Y.  Supp.  826;  Supp.  958,  affd..  145  N.  Y.  599;  Matter  of  Cam^ell.  88 

m               Matter  of  Hemstreet,  101  Misc.  340. 167  N.  Y.  Supp.  1016;  Hon  374.  34  N.  Y.  Supp.  83l;  In  n  EathanTwlU,  141 

"               Weil  ▼.  Weil,  107  Miso.  145.  176  N.  Y.  Supp.  248;  Matter  N.  Y.  Supp.  705;  Hagenmeyer  v.  Hanselman,  2  Dem.  87; 

of  Reynolds,  109  Mise.  458,  178  N.  Y.  Supp.  821;  Matter  Tiers  v.  Tiers,  2  Dem.  209;  Potter  t.  McAlpine,  3  Dem. 

of  Phillips.  108  Miso.  413. 177  N.  Y.  Supp.  663;  Matter  of  108;  Pfaler  v.  Raberg.  3  Dem.  360;  Kelsey  v.  Van  Gamp.  3 

FItssimmons.  114  Mmo.  71,  186  N.  Y.  dupp.  664.  Dem.  530;  Lynch  v.  Loretts,  4  Dem.  312;  Jones  v.  Hamers- 

Constnicilon  nndcr  fbroMr  faiw. — Matter  of  Davis,  ley,  4  Dem.  427;  Warelow  v.  Home  for  Incurables,  4  Dem. 

182  N.  Y.  468.  affg.  105  App.  Div.  221.  93  N.  Y.  Supp.  473;  Matter  of  Thompson,  5  Dem.  117;  Matter  of  Mo- 

1004;  Matter  of  Mount,  18ff  N.  Y.  162,  aflfg.  107  App.  dcrnO.  5  Dem.  288;  Matter  of  Tiford,  5  Dem.  524;  Lud- 

Div.  1.  95  N.  Y.  Supp.  490;  Matter  of  Powell,  136  App.  lam  v.  Hobuan,  6  Dem.  194;  Matter  of  Petit.  6  Dem.  891; 

Div.  830,  121  N.  Y.  Supp.  779;  Matter  of  Pilsbury.  40  Matter  of  Havens.  2  N.  Y.  Supp.  369;  6  Dem.  466;  Gffray 

Mise.  367.  99  N.  Y.  8iq>p.  62;  Matter  of  Talmage,  50  v.  Foundling  Asylum,  5  Bedf.  557. 

Miso.  130. 112  N.  Y.  Supp.  206.  Foweff  to  ezpange  matter.— Matter  of  Mejer.  72 

PiDwer  to  ramtnio  wm.— Matter  of  Probate  of  Will  Miso.  566,  131  N.  Y.  Supp.  27. 

of  Kelman,  126  N.  Y.  75;  Reynolds  v.  Reynolds,  224  WUI  of  nal  propetty.— Matter  of  Merriman.  136 

N.  Y.  429.  435;  Matter  of  Austin.  35  App.  Div.  278,  55  N.  Y.  58;  Matter  of  TVotter.  182  N.  Y.  465,  affg.  104  App. 

N.  Y.  Supp.  52;  Matter  of  Davis.  105  App.  Div.  221,  93  Div.  188.  93  N.  Y.  Supp.  404;  Matter  of  Davis,  59  Misc. 

N.  Y.  Supp.  1004.  affd..  182  N.  Y.  468;  Matter  of  WUI  of  310,  112  N.  Y.  Supp.  265;  Matter  of  Smith.  96  Miso.  414. 

Walker.  136  App.  Div.  20,  120  N.  Y.  Sunp.  122;  Bellinger  160  N.  Y.  Supp.  514;   Matter  of  Ulbnan.  67  Hun  5.  21 

V.  Taylor.  144  App.  Div.  851. 219  N.  Y.  Supp.  435;  Matter  N.  Y.  Supp.  758.  revd.,  187  N.  Y.  403;  Prive  v.  Foudier,  3 

of  Morganstem.  9  Misc.  198,  30  N*.  Y.  Supp.  215;  Matter  Dem.  339. 

of  Kimmerman.  22  Misc.  411,  50  N.  Y.  Supp.  385;  Matter  AllowMieo  to  spaetal  ratnllan. — Matter  of  Thaw, 

of  Robertson,  23  Miso.  450,  51  K.  Y.  Supp.  502;  Matter  of  182  App.  Div.  368. 169  N.  Y.  Supp.  430. 

Mullen.  25  Misc.  263,  55  N.  Y.  Supp.  432;  Matter  of  Ees  ftdJudlcata.— Corse  v.  Chapman.  153  N.  Y.  467. 

Counrod,  27  Misc.  475,  59  N.  Y.  Supp.  164;  Matter  of  Jurisdiction    of   sanrome    court. — Moore    v.    De 

HuU.  30  Mi90.  281.  63  N.  Y.  Supp.  725;  Matter  of  How-  Groote.  158  App.  Div.  sSs,  143  N.  Y.  Supp.  873. 

land.  37  Misc.  114, 74  N.  Y.  Supp.  950;  Matter  of  Arens-  Acttons  unam  former  I  !WW  a.— Judaon  v.  Staley. 

berg,  52  Misc.  261.  102  N.  Y.  Supp.  971.  affd.,  120  App.  163  App.  Div.  62,  1^  N.  Y.  Supp.  733;   Wadsw-orth  v. 

Div.  463,  104  N.  Y.  Supp.  1033;  Matter  of  Van  Valken-  Hinchcfiff,  163  App.  Div.  286,  148  N.  Y.  Supp.  798;  Tut- 

burg.  60  Misc.  497,  113  N.  Y.  Supp.  1108;  Matter  of  hill  v.  Debovoise,  164  App.  Div.  728.  150  N.  Y.  Supp. 

Meyer.  72  Misc.  566.  131  N.  Y.  Supp.  27;  Matter  of  387. 

§  146.  Notice  of  probate  to  legatees  and  devisees. 

Before  ietters  are  issued,  there  shall  be  filed  in  the  surrogate's  court  a  written  notice, 
entitled  in  the  proceeding,  stating  the  name  of  the  testator,  that  his  last  vnll  and  testa- 
ment has  been  offered  for  probate,  or  probated,  as  the  case  may  be,  and  the  name  and 
post-office  address  of  the  proponent,  and  of  each  and  every  legatee,  devisee  or  other 
beneficiary,  as  set  forth  in  the  petition,  who  has  not  been  cited  or  has  not  appeared  or 
waived  citation,  with  proof  by  affidavit  of  the  mailing  of  a  copy  of  such  notice  to  each 
of  said  beneficiaries. 

Deilimtion.— Code  eiv.  proc.,  §  2616,  as  added  by  It  is  feared  that  soma  lecatees  loss  their  lagaoies  because 

L.  1914,  ch.  443,  without  change.  they  aever  have  notice  of  the  legacy  and  there  is  no  judi* 

Note  9t  reflflcrs  vf  If  14. — ^The  purpose  of  this  section  oial  setUement  of  the  estate, 

is  to  give  persons  interested  who  are  not  nest  of  kin  or  See  new  f  2618  where  same  notice  is  used  in  case  of 

heirs  notice  that  they  are  interested  in  the  will.    To  re-  contest, 

quire  them  to  be  cited  would  in  many  cases  maks  large  Section  cited. — ^Matter  of  Johnson,  105  Misc.  451, 

unnecessary  expense.     This  notice  is  not  jurisdictional.  174  N.  Y.  Supp.  493. 

§  147.  Who  may  file  objections  to  the  probate  of  an  alleged  will;  jury  trial. 

Any  person  interested  in  the  event  as  devisee,  legatee  or  otherwise,  in  a  will  or  codicil 
offered  for  probate;  or  interested  as  heir-at-law,  next  of  kin,  or  otherwise,  in  any  property, 
any  portion  of  which  is  disposed  of  or  affected,  or  any  portion  of  which  is  attempted 
to  be  disposed  of  or  affected,  by  a  will  or  codicil  offered  for  probate;  or  is  interested  as 
devisee,  legatee,  executor,  testamentary  trustee  or  guardian  in  any  other  will  or  codicil 

8U 
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alleged  to  have  been  made  by  the  same  testator  and  not  duly  revoked  by  him;  may  file 
objections  to  any  will  or  eodicil  so  offered  for  probate. 

Such  objections  must  be  filed  at  or  before  the  close  of  the  testimony  taken  before  the 
surrogate  on  behalf  of  the  proponent,  or  at  such  subsequent  time  as  the  surrogate  may 
direct,  and  if  a  jury  trial  of  any  issue  is  desired  the  same  shall  be  demanded  in  the 
objections. 

D«tvatlDn.-~Cod«  dv.  proc,  §2617.  as  added   by  N.  Y.  Svpp.  090:  Nephew  of  fauibMid  of  tvtatriz.    Mftt- 

L.  1014,  eh.  443,  without  chaoce.  ter  of  Hart,  106  MiM.  200.   Persona  mtereated:  aaaicDee  of 

Hote  9i  refiscn  mi  ItU.— Notioe  in  new  i  2611.  xiro-  next  of  kin.    Matter  of  SShnmerman,  104  Mfae.  516. 

vimm  for  oral  or  cron-examination  for  la/inc  foundation  EttM  to  trtia  bfjary.— Matter  of  Potter,|M  Miac.  12, 

for  objections.    The  unfair  reouirement  that  the  propon-  158  M.  T.  8upp.  1001. 

ent  shall  produce  praeticaUy  all  the  witnesses  a  contestant        Ovdv  all««liit  othor  MatMtenli  "^ 


wants  to  examine  provided  for  in  former  1 8018  (new  Matter  of  Jusncit,  102  Anp.  Div.  017. 183  N.  Y.  Supp.  85. 

f  2611),  is  repealed.  DeftaH  of  eMitastftnu.— Matter  of  Wolfe,  181  App. 

^ComUmi  wttk  cade  df .  mm.,  i  WU.— BCatter  Div.  35,  168  N.  Y.  Sum.  204. 

of  Johnson,  105  Miso.  451, 174  N.  Y.  Supp.  403.  Demand  for  Mai  hj  Jnry.—Matter  of  Hofane.  167 

Who  mair  flle  objccttons.— Matter  of  Nelson,  80  App.  Div.  237,  152  N.  Y.  Simp-  822;  Matter  of  Cwn- 

Mise.  25,  152  N.  Y.  Supp.  734;  In  re  Cutters'  Estate.  148  ri^t,  180  App.  Div.  21,  167  N.  Y.  Supp.  438. 

§  148.  Notice  to  legatees  and  devisees  d  objections  filed. 

Whenever  objections  are  filed  to  the  probate  of  a  wHl,  the  proponent  shall  file  the  notice 
specified  in  section  one  hundred  and  forty-six  and  serve  the  same  on  each  of  the  parties 
therein  named,  and  upon  any  other  persons  directed  by  the  surrogate  to  be  notified,  in 
such  manner  and  within  such  time  as  the  surrogate  shall  direct,  which  notice  shall  have 
the  additional  statement  included  in  or  endorsed  thereon  that  objections  have  been  filed 
to  the  probate  of  such  will  and  that  the  same  will  be  heard  on  a  day  or  at  a  term  of 
court  therein  stated.  Proof  of  due  service  of  such  notice  shall  be  made  and  filed  in  the 
surrogate's  office,  and  any  decree  in  the  proceeding  shall  not  affect  the  right  or  interest 
of  any  such  person  unless  he  shall  have  been  so  notified. 

Darlfmttoii.— Code  civ.  proc.,  §2618,  as  added  by  The  former  seotion  (2617)  did  not  re<iuire  a  citation  and 

Lb  1014.  eh.  443.  witliout  change.  the  eonseooent  aogiiirinc  of  jurisdietaon  by  the  regular 

Hate  af  Nfuors  of  1M4. — Covers  requirement  for  method,  although  tiiat  is  common  practioe. 
aotiee  in  ease  of  contest. 

§  149.  Proceedings  upon  jtuy  trial  of  contested  i^bate* 

Upon  the  trial  before  the  court  and  a  jury  of  the  objections  filed  to  the  probate  of 
a  will,  or  codicil,  or  either,  the  verdict  of  the  jury  or  any  order  or  decisioii  <tf  the  judge 
holding  the  court  shall  be  entered  in  the  minutes  of  the  court;  and  if  the  trial  was  not 
held  in  the  surrogate's  court,  such  verdict,  order  or  decision  shall  be  certified  by  the 
clerk  of  the  court  to  the  surrogate's  court,  whereupon  the  surrogate  shall  enter  a  final 
decree  accordingly. 

HvlvmtlOB.— Code  civ.  proc..  f  2610,  as  added  by         Itamed  iasaes.— Matter  of  Plate,  03  Misc.  423,  IM 
L.  »M,  ch.  443,  without  change.  N.  Y.  "         — 


Note  9tW€flmn  of  JS14.-H  2663a  to  be  repealed.  m>foc>fiiMi  to  onetttiMi  of  l»w.— Matter  of  White^ 

106  Misc.  210, 174  N.  Y.  Supp.  424. 

§  160.  WfUs  to  be  recorded  and  retained;  exoeftioa* 

Every  will  admitted  to  probate,  together  with  the  decree,  order  or  judgment  admittnig 
it  to  probate  shall  be  recorded  in  the  proper  surrogate's  court.  Where  a  written  will  is 
pnrved,  it  must  be  >fiied  and  remain  in  tbemirrogale^s  ^Ace.  But  ^mhen  it  ahail  beeWwn, 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  surrogate,  that  the  decedeat  left  i^l 
or  personal  property  in  another  state  or  territory  of  the  United  States  or  in  a  foreign 
country,  and  that  the  laws  of  sueh  state,  territory  jOT  ^coimtiy  reqme  the  prodoc^on  of 
the  ori^nal  will  before  the  provisions  thereof  become  effective,  the  suirogate  may,  at 
any  time  after  probate,  and  upon  such  notice  to  the  parties  interested  in  the  estate  as 
he  may  think  proper,  cause  any  original  will  remaming  on  file  in  his  office  to  be  sent 
by  post  or  otherwise  to  any  court  which,  or  to  any  officer  of  such  state,  territory  or 
eouBtry  who,  imder  the  h^ws  tiieisol,  is  empowered  to  ^reoefve  the  same  Uyr  <i»0bate,  or 
msy  deliver  sueh  will  to  «aiy  person  iitlerested  in  the  probate  tkeveof  in  such  estate,  terri- 
tory or  country,  or  to  his  representaftive,  upon  sudi  terms  as  he  shall  thinlk  proper  for 
the  preservation  of  the  will  and  the  protection  of  other  parties  interested  in  the  estate. 

nuhallMi.— Code  dv.  proc.,  i  2620,  without  chance;     L.  1887,  ch.  460.  )  20.    1 2623.  orfgiiutUy  revised  from 

tit. 
i2i] 

nally 
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'ttkink  the  oristnal  will  ahoukl  aiw»yB  remain  in  the  eurro-  provided  in  new'eeetion.    If  the  section  (9685)  ie  retained 

gate's  office.  it  oiu^t  to  nroride  for  retaining  the  will  if  nay  action  is 

Manv  real  estate  lawyers  are  strongly  of  the  opinion  penning  ana  for  at  least  two  yean, 
that  all  wills  should  Tonain  in  the  surrogate's  oflSoe,  as 

§  161.  Will  certified,  or  record  thereof »  may  be  read  in  eyideace. 

The  surrogate  must  cause  to  be  indorsed  upon,  or  annexed  to,  the  original  wfH  ad- 
mitted to  probate,  or  the  exemplified  copy,  or  statement  of  the  tenor  of  the  wiD,  which 
was  admitted  without  production  of  an  original  written  will,  a  certificate,  under  his 
hand,  or  the  hand  of  the  clerk  of  his  court,  and  his  seal  of  oflSce,  stating  that  it  has, 
upon  due  proof,  been  admitted  to  probate,  as  a  will  valid  to  pass  real  or  personal  properly, 
or  both,  as  the  case  may  be.  The  will,  or  the  copy  or  statement,  so  authenticated,,  the 
record  thereof,  or  an  exemplified  copy  of  the  record,  may  be  read  in  evidence,  as  proof 
of  the  original  will,  or  of  the  contents  or  tenor  thereof,  without  further  evidence,  and 
with  the  effect  specified  in  this  act. 

ltafl?»tlOD.— Code  dv.  proo..  1 2621,  without  ohaoge;      by  L.  1882,  oh.  390,  and  L.  1910,  oh.   578;  enifnaQsr  re- 
as  revised  hy  L.  1914,  oh.  443  from  former  12629,  as  am.     Vised  from  R.  8.,  pt.  2,  eh.  6,  tit.  IJ^  and  tit.  2,  (58w 

§  162.  Recording  wills  proved  elsewhere  within  the  state. 

A  certified  copy  of  a  will  of  real  property,  proved  and  recorded  in  any  court  of  the 
state  of  competent  jurisdiction,  must  be  recorded  upon  the  request  of  any  person  interested 
therein,  in  the  oflBce  of  the  coimty  cleric  or  register  as  the  case  requires  of  any  county 
in  which  real  property  of  the  testator  is  situated. 


OertfmttMl.— Code  oiv.  proo.,  1 2622,  without  change;  as  revised  by  L.  1914.  eh.  443  from  fionner  i  2930; 
Jially  revised  from  L.  1837,  oh.  460,  f  68,  in  part. 

§  163.  Records  of  certain  wills  heretofore  proved;  how  far  evidence. 

The  exemplification  of  the  record  of  a  will,  proved  before  the  judg^  of  the  former 
court  of  probate,  and  recorded  in  his  office  before  the  first  day  of  January,  in  the  year 
seventeen  hundred  and  eighty-five,  certified  under  the  seal  of  the  officer  having  custody 
of  the  record,  must  be  admitted  in  evidence  in  any  case,  after  it  has  been  made  to  appear 
that  diligent  and  fruitless  search  has  been  made  for  the  original  wjU. 

A  certified  copy  of  the  last  will  and  testament  of  any  deceased  person,  which  has  been 
admitted  to  pjx>bate,  whether  as  a  will  of  real  or  personal  property,  or  both,  and  recorded 
in'  the  office  of  the  surrogate  in  any  county  of  this  state,  shs^  be  admitted  in  evid^xce 
in  any  of  the  courts  of  this  state,  without  the  proofs  and  examination  taken  on  the 
probate  thereof,  and  whether  such  proofs  shall  have  been  recorded  or  not,  with  like  e£[ect 
as  if  the  original  of  such  will  had  been  produced  and  proven  in  such  court,  when  thirty 
years  have  elapsed  since  the  will  was  admitted  to  probate  and  record.  And  the  recording 
of  such  will  shall  be  evidence  that  the  same  was  duly  admitted  to  probate.  The  exempli- 
fication of  the  record  of  a  will  which  has  been  proved  before  the  surrogate  or  judge  of 
probate,  or  other  officer  exercising  the  like  jurisdiction  of  another  state  must,  when 
certified  by  the  officer  havii^.by  law,  when  the  certificate  was  made,  custody  of.  the 
record,  be  admitted  in  evidence  as  if  the  original  will  was,  produced  and  proved,  when 
thirty  years,  have  elapsed  since  the  will  was  proved. 

IKali ■qua,— Coda  dcti-ptoti^  t2628>  wfthottt  ehaage;  |aa  i 26fl2» aa am.  by  L.  1881,  eh.  706;  L.  1894.  oh.  M 
as  nviaed  by  L.  1014,  oh.  448  from  former  If  2631.  26^.  and  L.  1001,  oh.  640;  ori«;iiialiy  revised  from  L.  1857. 
§2681,  orVnaHy  x«rrised  from  R.  8..  pt  2,  eh.  6,  tit.  1,     oh.  178;  L.  1871,  oh.  361,  \  I. 

I  •  •  • 

§  154.  Revocation  of  letters  upon  proof  of  wilL  .  > 

Where,  after  letters  of  administration,  on  the  ground  of  intestacy,  have  been  granted, 
a  will  is  admitted  to  probate,  and  letters  are  issued  thereupon;  or  where  a  subsequent 
wiU  is'  achnitted  to  ]xobate  andiletters  are  issued  thereupon;  the  decree  granting  probate 
must  revoke  the  foimer  letters. 


DHifattoB.--Code.eiT.  proa.,  1 2684,  without  ehaass;  AppHwHtoa*    flee  Matter  ol  Biaavalt.  72  Mto).  2S7, 

as  rerised  by  L.  1014.  oh,  443  from  former  1 26S4;  oijgi-  131  NTY.  Supp.  111. 

iia]iyreTisedfromR.8..pt.2.eh.6,th.  2.146.  BetocaUMi  of  leMan  hj  lleeMe  of 

;  Bfoto  of  r«ilMn  m  1»]4.— Caiai«ai  made  beoaoae  Blatter  of  Duiban,  176  App.  t 


By  V 

.  _  ,  >  Div.  688.  160  K.  Y.  %ipp. 

IMfwer  to  revoke  probate  has  been  taken  away.  046. 

§  166.  When  letters  testamentary  may  be  issued. 

After  a  will  has  been  adiQitted  to  probate  any  person  entitled  to  letters  thereimder 
who  is  competent  by  law  to  serve,  and  who  appears  and  qualifies,  is  entitled  to  letters 
testamentary  thereupon. 

MA 


art.  9  PROBATE  OF   WILLS  ''nl^iiSk*^'^ 


"',^^ 


Where  a  judgment  has  been  rendered  in  an  action  establishing  a  will  tiie  op^fi^ig^m  ,  v 
must  record  the  will  and  issue  letters  thereupon  as  directed  by  the  judgment.    ..  ,   r  7^ 

A  person  entitled  to  letters  upon  a  contingency  may  appear  and  show  that  ttc.6oti»    *^ 


tingency  has  happened  by  which  he   s  entitled  to  such  letters.  ,        ^:^.jj^ 

A  person  named  as  an  executor  by  a  person  other  than  the  testator  under  la  va^  ' ';  J^ 
power  contained  in  a  will,  must  appeal  and  file  an  acknowledged  or  proved,  and  d\iif\} 
certified  selection  o    himself  as  an  executor  within  fifteen  days  after  the  dkte  of  tb^' >;^ 
decree  admitting  the  will  to  probate,  in  default  whereof  the  power  of  selection  is  dejtate^ 
to  have  been  renounced,  unless  for  good  cause  shown  the  surrogate  extends  such  tiine 
or  relieves  the  default.  i  " 

Dcrifatfoo.--Code  civ.  proo.  1 2625,  without  ohante.        laterwl    af    testator.— Matter     of    Bitadovf,  *9M 
Second  para«raph  is  code  civ.  proc.,  1 1864.    §  2625.  m     N.  Y.  309.  ^        / 


i  156.  Supplementary  letters ;  executors  not  named  in  letters  not  to  act. 

If  the  disability  of  a  person  under  age,  or  an  alien  named  as  executor  in  a  will,  be 
removed  befoj^  the  execution  of  the  provis  ons  of  siich  will  is  completed,  he  shall  be 
-ent  tied,  on  petition  being  filed  setting  forth  the  facts  to  supplementary  letters  testa- 
mentary, to  be  issued  in  the  same  manner  as  the  original  letters,  and  authorized  tb  join 
In  the  execution  of  the  will  with  the  persoas  previously  appointed.  A  person  named  in 
a  will  as  executor,  shall  be  deemed  to  be  superseded  by  the  issue  to  another  person  of 
letters  testamentary,  and  shall  have  no  power  or  authority  whatever  as  such  executor 
until  he  appears  and  qualifies. 

Italfmtloii.— Code  civ.  proe.,  1 2626,  without  ohanae;  Death  of  exeeator. — WiUiams  v.  WiUiama.  153  Add. 

4M  revised  by  L.  1914.  ch.  443  from  former  i  26U.  as  am.  Div.  323,  136  N.  Y.  Supp.  990. 
bv  L.  1893.  oh.  686;  revieed  from  R.  S..  pt.  2,  ch.  6,  tit.  2, 
if  5,  16.  16,  22  by  ameodmeat  of  1893. 

1 167.  Executor  failing  to  qualify  or  renounce,  how  excluded. 

If  a  persQn  named  as  executor  in  a  will,  does  not  quali  y  or  renounce,  within  fifj^^en 
•days  after  probate  thereof;  or  if  a  person  chosen  by  virtue  of  a  power  in  the  will,  does 
not  qualify  or  renounce  within  fifteen  days  after  the  filing  of  the  instrument  designatkig  * 
h'm;  or,  in  either  case,  if  objections  are  filed,  and  the  executor  does  not  qualify  or  re- 
nounce, within  five  days  after  they  are  determined,  in  his  favor  or,  in  a  case  specified  in 
section  ninety-seven  of  this  act,  within  five  days  a  ter  an  objection  has  been  established; 
the  surrogate  must,  upon  the  application  of  any  other  executor,  or  any  creditor  or  person 
interested  in  the  estate,  make  an  order  requiring  him  to  qualify,  within  a  time  therein 
.specified;  and  directing  that,  in  default  of  so  doing,  he  be  deemed  to  have  renounced 
his  appointment.  Where  it  appears,  by  affida\'it,  or  other  written  proof,  to  the  satis- 
faction of  the  surrogate,  that  such  an  order  cannot,  with  due  diligence,  be  served  per- 
sonally within  the  state,  upon  the  person  therein  named,  the  surrogate  may  prescribe 
the  maimer  in  which  it  must  be  served  which  may  be  by  publication.  If  the  person, 
80  appointed  executor,  does  not  qualify  within  the  tune  fixed,  or  within  such  further 
time  as  the  surrogate  allows  for  that  purpose,  an  order  must  be  made  rec  ting  the  facts, 
and  declaring  that  he  has  renounced  his  appointment  as  executor.  Such  an  order  may 
be  revoked  by  the  surrogate  in  his  discretion,  and  letters  testamentary  may  be  issued 
to  the  person  so  faiHng  to  renounce  or  qualify,  upon  his  apphcation,  in  a  case  where  he 
might  have  itetracted  an  express  renunciation,  as  prescribed  in  the  next  section. 

Derflvmtloii.— Code  civ.  proc..  f  2627.  without  change;  N.  Y.  Supp.  743;  Herriott  v.  Prime,  87  Hun  95.  3*  N*.  Y. 

ma  revised  by  L.  1914,  ch.  443  horn  former  §  2642.  as  Supp.  970.  affd..  155  N.  Y.  & 

Mm.  bv  L.  1888,  ob.  401;  orictoally  revised  from  £L  S..  fiiltaira  of  dim  eMeutor  to  qOAllfy.— Haendle  v 

pt.  2,  ch.  6.  tit.  2,  §§  9-12.  Stewart,  84  App.  Div.  274,  82  N.  Y.  Supp.  823;  Draper  v. 

Note  of  revlMn  of  MU.— Time  to  quahfy  reduced  Montgomery.  106  App.  Div.  63,  95  K  Y.  Supb    904- 

from  30  to  15  daya,  in  line  with   the  intention  to  avoid  Steinhardt  v.  Cunnimdtam.  55  Hun  375   8  N    ¥    Sunn' 

-uniieoewary  delay.  627.  aflfd..  130  N.  Y.  292.                                   '              *^" 

BStet  of  a^cOon.— Baldwin  v.  Rioe,  44  Miso.  64.  89 
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para|sraL 

revised  bv  LT  1914,  ch.  443  from  former  §|  2636,  2640.  .     AppUeotlon  for  lotten  in  contested  probate  pfoessd- 

12636,  onginaUv  revised  from  R.  8.,  pt.  2,  oh.  6,  tit.  2,  §  1:  inr--Matter  of  Miurer,  84  Miso.  9. 145  N.  Y.  S^udd.  660. 

.  1837,  ch.  460,  §  22.    §  2640,  new  as  orifinally  inserted  Whon   lotten   Issiied. —People   ex   reL   FaMdt   ▼. 

in  code  dv.  proe.  FftageraU.  73  App.  Div.  389.  76  N.  Y.  Supp.  865;  Bible    .      '  i 

Note  of  rerlson  of  1914.— The  decree  on  probate  Society  v.  Oakley.  4  Dein.  450;  Matter  of  Sears,  5  Defiv        ^'j 

should  not  recite  the  happening  of  the  contingency.    Let  407.                                                                                ^           .  >'.  hx 

proof  be  made  at  any  time  before  letters  are  issued.  Wkeo  letters  refused. — Matter  of  Cady,  38  flvtA  1^» 

Purpose  of  glfliig  surrogate  JurUOetlon  to  waive  affd.,  103  N.  Y.  678:  Postley  v.  Ch^yne,  4  Dem.  49^rACat- 

lettera.— -Blatter  of  Wischmann.  80  App.  Div.  520.  80  ter  of  Connell,  113  Miso.  516.  185  N.  Y.  Supp.  253. 

N.  Y.  Supp.  789.  Effect  of  appeormnee.— Durkee  v.  Smith,  152  N.  Y. 

Supp.  816.  . 


V*  ' 


•t- ' 


§§  168-160  SURROGATE'S  COURT  ACT  art.  9 

§  168.  Renunciation  by  nominated  executor;  retraction  thereof. 

A  person,  named  as  executor  in  a  will  may  renounce  the  appointment  by  an  instru- 
ment in  writing,  signed  by  him,  and  acknowledged,  or  prov^,  and  duly  certified,  or 
attested  by  one  or  more  witnesses,  and  proved  to  the  satii^action  of  the  surrogate.  Such 
a  renunciation  may  be  retracted  by  a  like  instrument,  at  any  time  before  letters  testa- 
mentary, or  letters  of  administration  with  the  will  annexed,  have  been  issued  to  any 
other  person  in  his  place;  or,  after  they  have  been  so  issued,  if  they  have  been  revoked, 
or  the  person  to  whom  they  were  issued,  has  died,  or  become  a  lunatic,  and  there  is  no 
other  acting  executor  or  administrator.  Where  a  retraction  is  so  made,  letters  testa- 
mentary may,  in  the  discretion  of  the  surrogate,  be  issued  to  the  person  making  it  upon 
such  notice  as  the  surrogate  may  require.  An  instrument  specified  in  this  section  must 
be  filed  in  the  surrogate's  ofiice. 

BcflvatkMi.— Code  civ.  proo..  i  202S,  without  ohaQ«e;  Betnetton.— I^ttar  of  Dunham*  165  App.  Div.  106, 

as  revised  by  L.  1914,  oh.  448  from  farmer  §  2639;  origi-  150  N.  Y.  Supp.  692;  Matter  of  Cornell,  17  Misc.  468, 

nally  revised  from  R.  S..  pt.  2,  ch.  6,  tit.  2. 1  a  41  N.  Y.  9uDp.  255;  Matter  of  Hauc,  29  Miso.  30.  60 

BenancUllon.— Matter  of  Balden.    27    App.    Div.  N.  Y.  Supp.  382:  Matter  of  Treadweli;  37  Misc.  584,  75 

506,  50  N.  Y.  Supp.  872;  Matter  of  WiUda,  90  App.  Div.  N.  Y.  Supp.  1058,  revd.  on  other  srounda.  77  App.  Div. 

a24.  86  N.  Y.  8un>-  960.  155, 79  N.  Y.  Sqpp.  83;  Matter  of  Beakee,  5  Dem.  m 

§  169.  Ancillaiy  letters  upon  foreign  probate. 

Where  a  will  of  personal  property  made  by  a  person  who  resided  without  the  state  at 
the  time  of  the  execution  thereof,  or  at  the  time*  of  his  deat^,  has  been  admitted  to 
probate  or  established  within  the  foreign  country;  or  admitted  to  probate  within  the 
state  or  the  t^ritpry  of  the  United  States,  where  it  was  executed,  or  where  the  testator 
resided  at  the  time  of  his  death;  the  surrogate's  court  having  jurisdiction  of  the  estate, 
must,  upon  an  application  made  as  prescribed  in  this  article,  accompanied  by  a  copy 
of  the  will,  and  of  the  foreign  letters,  if  any  have  been  issued,  authenticated  as  pre- 
scribed in  section  forty-five  of  the  decedent  estate  law,  record  the  will  and  the  foreign 
letters,  and  issue  thereupon  ancillary  letters  testamentary,  or  ancillary  letters  of  adminis- 
tration with  the  will  annexed,  as  the  case  requires. 

Dcritallon. — Code  oiv.   roe.,  f  2629,  without  chance;  Langbein,  1  Dem.  448;  Evans  v.  Sehoonmaker.  2  Dem 

4ai  revised  by  L.  1914,  ch.  443  from  former  §  2695,  u  am.  249:  Matter  of  Tftintor,  5  Redf .  79;  Matter  <rf  Hudson,  5 

by  L.  1888,  oh.  495,  and  L.  1909,  ch.  65;  orioinaUy  revised  B^.  833;  Matter  of  MeCaffirey,  188  App.  Div.  772. 177 

from  R.  8.,  pt.  2,  ch.  6,  tit.  1,  i68a,  last  half;  L.  1840,  N.  Y.  Supp.  414. 

ch.  384,  i  2.  Eftdeoce  of  farclgii  pratate  ptoMedliif8.-^Matter 

Note  of  retlMn  of  l»i4.— The  chances  are  made  of  Horton,  217  N.  Y.  363;  Matter  of  Conneu,  221  N;  Y. 

because  sometimes,  in  a  foreign  country,  wills  are  not  190. 

probated,  but  are  established  by  a  preeedure  peculiar  to  ApflMattMi  renueO.— Matter  of  Gttmert,  96  App. 

that  country.  Div.  8.  89  N.  Y.  Supp.  37;  Matter  of  Eaton,  102  Mise. 

iB  noinl.— MontgoBoeiy  v.  Boyd,  78  App.  Div.  04,  870,  169  N.  Y.  Supp.  871. 

79  K.Y.  Supp.  879;  Baldwin  V.  Rice,  44  Misc.  64, 89  N.  Y.  Letters    testamentary    denied    while    ancillary 

Siqn;>.743;Brownv.  LaiMlon,30Hun57;Clarkv.Poor,78  letlcts  remain  nnrefoto*.— Blatter  of  Connell,  113 


Hun  143,  25  N.  Y.  Supp.  908;  Moyer  v.  Weil.  1  Dem.  71;  Miso.  516,  185  N.  Y.  Supp.  253. 

Hendriekson  v.  Ladd.  2  Dem.  402;  Matter  of  Eaton,  106  Aatt»Btlca4lon.— Matter  of  McOsffrey,   188  App. 

Miss.  500, 178  N.  Y.  Supp.  82&.  Div.  772,  177  N.  Y.  Supp.  414. 

fiMBdeney  of  applMllon.— Taylor  v.   Syme,  162  Bevoeatlon  of  apnolntment.— Matter  of  McCafl^. 

N.  Y.  518,  revg.  17  App.  Div.  517,  45  N.  Y.  Supp.  707;  188  App.  Dir.  772,  177  N.  Y.  Supp.  414. 

Baldwin  v.  Rice.  188  N.  Y.  55.  affg.  100  App.  Div.  241,  89  WImb  wffl  deemed  «*e8taUl8iied»*— Matter  of  Haiw 

Ni  Y.  Supp.  738;  Matter  of  Law,  56  App.  Div.  454,  67  wood,  104  Miso.  653;  Matter  of  Qay,  227  N.  Y.  607. 
^.  Y.  Supp.  867;  Estate  of  Winnington,  1  JOiv.  Proo.  Rep. 
264;  EsUte  of  Gavin,  15  Civ.  Proc.  Rep.  390;  Matter  of 

§  160.  Upon  foreign  grant  of  administration. 

Upon  ai^cation  by  the  party  entitled  as  hereinafter  provided,  or  by  his  duly  au- 
thorised attorney-in-fact  made  as  prescribed  in  this  article^  to  a  surrogate's  eourt  having 
jurisdiction  of  the  estate,  and  upon  the  presentation  of  a  copy,  authenticated  as  pie- 
scribed  in  section  forty-five  of  the  decedent  estate  law,  of  letters  of  administration  upon 
the  estate  of  a  decedent  who  redded  at  the  time  of  his  death  without  this  state,  but 
within  the  United  States,  granted  within  the  state  or  territory  where  the  decedent  so 
resided,  or,  in  cases  where  the  decedent,  at  the  time  of  his  death,  resided  without  the 
United  States,  upon  the  presentation  to  such  surrogate's  eourt  of  satisfactoiy  proof  that 
the  party  so  applying  either  personally  or  by  such  attorney-in-fact,  is  entitled  to  the 
possession  in  the  foreign  country  of  the  personal  estate  of  such  decedent,  the  surrogate's 
court  to  which  such  copy  of  such  foreign  letters  so  authenticated^  or  such  proof,  is  so 
presented,  tmnt  issue  ancillary  letters  of  administration  in  accordance  with  such. appli- 
cation, except  in  the  following  cases: 

1.  Where  original  letters  testamentary  or  ancillary  letters  upon  foreign  probate  have 
been  previously  issued,  or  the  application  therefor  has  not  been  finally  dispoasd  of . 


Hi-  * 
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art.  9  PROBATE  OF  WILLS  §§  161-1(B 

2.  Where  original  letters  of  administration,  upon  the  estate,  have  been  previously  issued 
to  a  person  entitled  to  the  same,  who  is  legally  competent  to  act,  or  the  application 
therefor  has  not  been  finally  disposed  of. 

Dorlfrnttoik— Code  dv.  proe..  f  9690.  without  ohange;         Note  «r  refiacrt  of  ltl4.— Chai^  prohibita  arantinff 

«s  teviacd  by  L.  1014,  eh.  443  from  former  1 2096,  aa  am.  ancillary  letters  when  another  apptioaition  is  pending, 
by  L.  1881,  oh.  53;  L.  1888,  eh.  496,  and  L.  1909,  eh.  66;         III  leMnL— Rom  t.  Willett.  70  Hun  211,  27  N.  Y. 

originaUy  reviaed  from  R.  S.,  pt.  2,  eh.  6,  tit.  2,  f  31.  Supp.  785;  Luesen. 

1 161.  To  whom  «iiciHary  letters  gnmted. 

Where  the  will  specially  appoints  one  or  more  persons  as  the  escecutor  or  executors 
thereof,  with  respect  to  personal  property  situated  within  the  state,  the  ancillary  letters 
testamentary  must  be  directed  to  l^e  person  or  persons  so  appointed,  or  to  those  who 
are  competent  to  act  and  who  qualify.  If  all  are  incompetent  or  fail  to  qualify,  or  in  a 
case  where  such  an  appointment  is  not  made,  ancillary  letters  testamentaiy,  or  ancillary 
letters  of  administration,  issued  as  prescribed  in  this  article,  must  be  directed  to  the 
person  named  in  the  foreign  letters  or  to  the  person  otherwise  entitled  to  the  possession 
of  the  personal  property  of  the  decedent,  tmless  another  person  applies  therefor,  and 
files  wi^  his  petition,  an  instrument,  executed  by  the  foreign  executor  or  administrator, 
or  person  otherwise  entitled  as  aforesaid;  or,  if  liiere  are  two  or  more,  by  all  who  have 
qualified  and  are  acting;  and  also  acknowledged,  or  proved,  and  duly  certified,  authorizing 
the  petitioner  to  receive  such  ancillary  letters,  in  which  case,  the  surrogate  must,  if  the 
petitioner  is  a  fit  and  competent  person,  issue  such  letters  directed  to  him.  Where  two 
or  more  persons  are  named  in  the  foreign  letters,  or  in  an  instrument  executed  as  pre- 
scribed in^this  section,  the  ancillary  letters  may  be  directed  to  either  or  any  of  them, 
without  naming  the  others,  if  the  others  fail  to  qualify,  or  if,  for  good  cause  shown  to 
the  surrogate's  satisfaction,  the  decree  so  diiecta. 

a 

— Code  or.  proc.,  f  2631,  wftilioot  ehante; 


as  revjaed  by  L.  1914,  oh.  443  fr<un  farmer  f  2697,  aa  am. 
by  L.  1881,  eh.  535;  oticinal^  reviaed  from  L.  1863, 
oL  408,  §  1,  in  part. 


f^«of  of  tarrtKn  tawis.— Matter' of  Prevotft,  w  Miaol 
In  cmmtaL— Hendriokaon   t.    Ladd,   2   Dem.    402;     704. 153  N.  Y.  loS}. 


Matter  of  WiUiama,  5  Dem.  292.  *  (JMiMiit  of  forclcii  cnentor.—Baldwin  v.  Rice,  44 

—     Mttttod  to  ftncOtonr  tettcn.— Baldwin  t.  Rice,     Miac.  64.  89  N.  Y.  Sapp.  743. 


§  162.  Petitfoii;  citation. 

An  application  for  ancillary  letters  testamentary,  or  ancillary  letters  of  administration, 
as  prescribed  in  this  article,  must  be  made  by  petition  which  must  set  forth  the  amount 
of  security  given  on  the  ori^nal  appointment,  the  name  and  residence  of  each  creditor, 
or  person  claiming  to  be  a  creditor  residing  within  the  state,  and  the  amount  of  his 
claim  so  far  as  the  same  may  be  ascertained.  Citation  shall  thereupon  issue  to  the  state 
comptroller,  and  to  such  creditors,  and  may  issue  generally  to  all  creditors  or  persons 
claiming  to  be  creditors  residing  within  the  state.  (Am.  by  L.  1921,  ch.  201  j  in  effect 
Oct.  1,  1921.) 


. — Code  dv.    proc.,   f  2682,    aa    am.    by  full  petition  ao  that  Mirrocate  may  determine  aa  to  bond. 

L.  1920,  ch.  495,  without  cfaanse;  reviaed  by  L.  1914,  See  next  aection. 

eh.  443  from  former  1 2698,  aa  am.  by  L.  18g».  ch.  717,  _Fellt|on.— -Eatate  of  Thompaon.  1  Civ.  Proa  Rap.  264; 

"         *     ■  '        "    "^     1,  ch.  4^,  **     "  ■  -    --  -  — 


h.  1910,  «h.  234;  oticfiialbr  revind  from  L.  1M3,  ch.  4^,  HepriMcffaon  v.  Ladd,  2  Dem.  402. 

H^a.                                                      .  CltrtWll.— Matter  of  Gennert,  96  App,  Div.  8.  30 

The  aitwiwfment  of  1921  made  to  oopf^vm  to  code  dv.  N.  Y.  Supp.  37;  Matter  of  IVout,  128  N,  Y.70. 

liroe.,  f2«t2,  aaam.  bv  L.  1920.  oh.  49S.  toad  OMt  Of  ktQ  flot  enttCM  to  iiattc«.->MaUir 

N«to  «r  feflMTt  M  IfU.— ftoviaion  made  for.  more  of  Conaell,  92  Miac.  324,  156  N.  Y.  Supp.  397. 

§  163.  Hearing;  security. 

Upon  the  return  of  the  citation,  the  surrogate  must  ascertain,  aa  nearly  as  he  can  do 
00,  the  aoKmnt  of  debts  due  or  claimed  to  be  due,  from  the  decedent  to  residents  of  the 
state.  Before  anciUaxy  ietlera  are  issued,  the  person  to  whom  they  are  awarded,  must 
quiJify,  as  prescribed  for  the  qualifieaiion  of  an  admnistrator  upon  the  estate  of  an 
intestate;  except  that  the  penalty  of  the  bond  may,  in  the  discretion  of  the  surrogate, 
be  in  such  a  sum,  not  exceeding  twice  the  amount  which  appears  to  be  due  from  the 
decedent  to  residents  of  the  state,  as  will,  in  the  surrogate's  opinion,  effectually  secure 
the  payment  of  those  debts;  or  the  sums  which  the  resident  creditors  will  be  entitled  to 
receiver,  from  the  persons  to  whom  the  letters  are  issued,  upon  an  accounting  and  dis- 
tribution, either  within  the  state,  or  within  the  jurisdictipn  where  the  principal  letters 
were  issued.    If  however  there  appear  to  be  no  such  creditors,  or  transfer  tax  assessable 
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$§164-166  SURROGATE'S  COURT  ACT  art.  9 

such  letters  may  issue  without  a  bond.  Unless  the  citation,  upon  return  of  which  the 
Application  is  made,  was  directed  generally  to  all  creditors  or  persons  claiming  to  be 
creditors  residing  within  the  state  and  was  duly  served  by  publication,  the  surrogate, 
in  his  discretion,  may  require  that  such  a  citation  issue  and  be  so  served  returnable  at 
an  adjourned  day,  before  such  letters  may  issue  without  a  bond.  (Am.  by  L.  1921,  ch. 
201,  m  effect  Oct.  1,  1921 ) 

Dorlvmtioii.— Code  oiv.  proo.,  1 2633,  as  am.  by  L.  1920.  When  Mcorlty  required.— \iaaa  v.   German  8av. 

«h.  496,  without  change;  as  reviaed  by  L.  1914,  oh.  443  Bank,  73  App.  Div.  524«  77  N.  Y.  Supp.  256.  affd.,  176 

from   former   §  2699;   ori^nally  reTised  from   L.    1863,  N.  Y.  877;  iMUttter  of  Genaert,  96  App.  Div.  6,  89  N.  Y. 

«h.  403,  §  1,  in  part.  Supp.  37. 

The  amendment  of  1921,  made  to  conform  to  code  dv.  Amount  of  MeurltF* — Matter  of  Prout,  128  N*.  Y.  70; 

proo.,  §  2633,  as  am.  by  L.  1920,  ch.  496.  Estate  of  Govan,  2  Miae.  291,  28  N.  Y.  Supp.  766;  Evans 

Tfoteof  revlMn  ori914. — The  new  matter  provides  a  v.  Scfaoonmaker,  2  Dem.  249;  Matter  oi  Muasr&ve,  6 

way  to  dispense  with  a  bond  in  many  oases  where  to  give  Dem.  427. 
one  is  useless  and  a  burden. 

§  164.  Persons  acting  under  ancillary  letters  must  transmit  assets. 

The  person  to  whom  ancillary  letters  are  issued  as  prescribed  in  this  article,  must  un- 
less otherwise  directed  in  the  decree  awarding  the  letters;  or  in  a  decree  made  upon  an 
accounting;  or  by  an  order  of  the  surrogate,  made  during  the  administration  of  the  estate; 
or  by  the  judgment  or  order  of  a  court  of  record,  in  an  action  to  which  that  person  is 
a  party;  transmit  the  money  and  other  personal  property  of  the  decedent,  received  by 
him  after  the  letters  are  issued,  or  then  in  his  hands  in  another  capacity,  to  the  state, 
territory,  or  coimtry,  where  the  principal  letters  were  granted,  to  be  disposed  of  pursuant 
to  the  laws  thereof. 

Dorlvrntton. — Cbde  dv.  proc.,  |  2634,  without  chance;  96  App.  Div.  8,  89  N.  Y.  Supp.  37;  Helme  v.  Buckelew. 

as  revised  by  Ifc  1914,  eh.  443  from  former  §  2700;  section  229N.Y.368.     « 

new  as  originally  inserted  in  code  dv.proe.  AnelUaiT    »diiiiiilsiratlon    is     snppleiiiental    to 

Note  of  refteen  of  19U.— The  surrogate  should  not  be  principal  admimstration.— -Taylor  v.  Syne,  162  N.  Y.  513. 

obliged  to  allow  a  credit  for  money  transmitted  when  Auiliorlty    of   anelllarir    execator. — Lookwood    v. 

oredtton  ham  not  been  paid.  United  States  Steel  Corporation,  163  App.  Div.  655,  138 

In  nneraL— Smith  v.  Second  Nat.  Bank,  169  N.  Y.  N.  Y.  Supp.  725. 

467;  Matter  of  Dunn.  39  App.  Div.  510.  57  N.  Y.  Supp.  Tnnsmlnloii  of  assets. —Matter  of  Fitch.  WO  N.  Y. 

""             ~             '              -     --    -        _.      -       _  gy,  g^j^j^  ^   Second  Nat.  Bank.  70  Hun  357,  24  N.  Y. 
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467;  Matter  of  Dunn.  39  App.  Div.  510.  57N.  Y.  Supp.  Tn 
444:  Maas  v.  German  Sav.  Bank.  73  App.  Div.  524.  77  87;  Si 
N.  Y.  Supp.  266.  affd..  176  N.  Y.  377;  Matter  of  Gennert,     Supp. 


§  166.  When  they  may  be  directed  to  pay  without  transmission. 

The  surrogate's  court,  or  any  court  of  the  state,  which  has  jurisdiction  of  an  action 
to  procure  an  accounting,  or  a  judgment  construing  the  will,  may  in  a  proper  case,  by 
its  judgment  or  decree,  direct,  a  person,  to  whom  ancillary  letters  are  issued  as  prescribed 
in  this  article,  to  pay,  out  of  the  money  or  the  avails  of  the  property,  received  by  him 
under  the  ancillar>''  letters,  and  with  which  he  is  chargeable  upon  his  accounting,  the 
debts  of  the  decedent,  due  to  creditors  residing  within  the  state;  or,  if  the  amount  of  all  the 
decedent's  debts  here  and  elsewhere  exceeds  the  amount  of  all  the  decedent's  personal 
property  applicable  thereto,  to  pay  such  a  sum  to  each  creditor,  residing  within  the 
state  as  equals  that  creditor's  share  of  all  the  distributable  assets,  or  to  distribute  the 
same  among  the  legatees  or  next  of  kin,  or  otherwise  dispose  of  the  same,  as  justice 
requires. 


newas  ongmauy  insertea  in  oooe  dv.  proo.  x/iv.  a,  va  n.  x,  Bupp.  97;  amttb  v.  aeoonci  riat.  Bank. 

Objeet  and  effeet  of  seetion.— Smith  v.  Second  N*t.  70  Hun  357,  24  N.  Y.  Supp.  419.  zevcL  on  other  sroonds. 

Bank.  169  N.Y.  467;  Maas  V.  German  Sav.  Bank.  73  App.  169  N.  Y.  467. 

Div.  624,  77  N.  Y.  Supp.  256.  affd..  176  N.  Y.  377.  Law  of  domicile.— Matter  of  Huches,  95  N.  Y.  60. 

When  mnrlllary  eieentor  mast  remit  eolieeted 

4 

§  166.  General  powers  and  duties. 

The  provisions  of  this  act,  relating  to  the  rights,  powers,  duties  and  liabilities  of  an 
executor  or  adminstrator,  apply  to  a  person  to  whom  ancillary  letters  are  granted,  as 
prescribed  in  this  article;  except  those  contained  in  artiele  thirteen  relating  to  the  Hiort- 
gage,  lease  or  sale  of  real  property  or  where  special  provision  is  otherwise  made  in  this 
article:  or  where  a  contrary  intent  is  expressed  in,  or  plainly  to  be  inferred  from,  th€ 
context. 

t  •      I      ,  *  •   f  '  •••:  •  .  ■  t 

DerlVfttlon.— Code  civ.  proc..  §  2636.  without  change;  N.  Y.  467;  Bui«ham  v.  Marine  Nat.  Bank,  41  Hun  376; 

as  reviaed  fagr  L.  1914.  oh.  448  from  formsr  1 2702;  seotTon  Lang  v.  Railroad  Co^  75  Hu&  181.  27  N.  Y?  Sapp.*  00 

new  as  originaUy  inserted  in  code  civ.  proo.  affd.,  144.N.  Y.  717;  HendxiolBson  v.  Ladd,  2D01B.  402. 

A>pllertlOin    of  pcofMons   of    code.~Hopper   v.         BSMpOons.— «mith  v.  Second  Nat.  Bank,  109  N.  Y 

Hopper.  126  N.  Y.  400;  Smith  v.  Seoond  Nat.  Bank,  169  467.  ;  . 
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art.  9  PROBATE  OF  WILLS  rMW^h^^^y^'-^ 


A'  ''^  ^ 


§  167.  How  testamentaxy  trustee  shall  qualify^. 

A  testamentary  trustee  named  in  a  will  or  appointed  pursuant  to  a  power  tx)]]Wtti0!d 
in  a  will  or  appointed  by  the  surrogate  shall,  before  exercising  the  duties  of  his  offibe,  ffj 

qualify  by  taking  and  filing  with  the  surrogate  an  oath  of  office  and  such  bond  as  jnay 
be  required  by  the  surrogate.  »  , 

A  trust  company  or  other  trustee  exempted  by  law  from  taking  an  oath  of  office,  and  '  ii 
filing  a  bond,  shall  file  a  consent  to  accept  such  appointment  duly  executed  and  ackiiowl*  '-1% 
edged.     (Am.  by  L.  1921,  ch.  201,  in  effect  Oct.  1,  1921.) 


.-▼    »  "      »Vi»1 


L.  1914,  oh.  443,  and  Am.  by  L.  19d0,  oh.  858,  without     proo..  §  2637,  as  Am.  by  L.  1920.  oh.  858. 


•  I    '..ii] 


OorlfBtton.— Code  oiv.  proo.,  1 2837,  m  added  by         The  amendment  of  1921  made  to  conform  to  code  cir.  >^' 

m.  by  L.  1920,  oh.  858,  without 


f  » 


fc 


'yui 


m 
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§  168.  Appointment  of  successor. 

When  all  the  persons  named  in  a  will  as  testamentary  trustees  die  prior  to  the  probate 
of  the  will,  or  by  an  instrument  in  writing  renounce  the  appointment,  or  when  no  testa-  " 
mentary  trustee  is  named  in  a  will  to  execute  a  trust  created  therein,  or  when  all  the 
testamentary  trustees  die  or- become  incompetent,  or  are  by  a  decree  of  the  surrogate's  ,  % 
court,,  removed,  or  allowed  to  resign,  or  where  one  of  two  of  more  persons  named  in  a 
will  as  testamentary  trustees  dies  prior  to  the  probate  of  the  will,  or  by  an  instrument, 
in  writing,  renounces  his  or  their  appointment,  or  where  one  of  two  or  more  testamentary 
trustees  dies  or  becomes  a  lunatic,  or  is  by  decree  of  the  surrogate's  court  removed  or 
allowed  to  resign,  and  the  trust  has  not  been  fully  executed,  the  surrogate's  court  may 
appoint  a  trustee  or  successor  or  successors,  unless  such  appointment  would  contravene 
the  express  terms  of  the  will,  or  in  a  case  where  there  is  a«  trustee  in  office,  unle^  all  the 
beneficiaries  waive  such  appointment  in  i^Titing.  Until  a  successor  is  appointed  the  re- 
maining trustee  or  trustees  may  proceed  and  execute  the  trust.  The  trustee  or  successor 
may  be  appointed  upon  the  application  of  any  person  interested  and  upon  notice  to 
such  persons  as  the  surrogate  may  designate. 

Derlfatton.— Code  oiv.   proc.,    §2638,    aa    am.    by  Tettliif  of  ttuat  In  saprame  eoort.— Matter  of  Brady. 

L.  1919.  oh.  182.  without  ehaoce;  aa  revised  by  L  1914.  58  Mise.  108,  110  N.  Y.  Supp.  755. 

oh.  i43  from  former  %  2818.  aa  am.  by  L.  1884.  oh.  408,  and  SucceMor   to  deeeased   tottomentary    ttuatee.— 

L.  1903,  oh.  370;  revised  from  R.  8.,  pt.  2,  oh.  6,  tit.  3,  Conant  v.  Wright,  22  App.  Div.  216.  48  N.  Y.  Snpp.  432. 

if  34-37,  39  by  amendment  of  1803.  a£Fd.,  162  N.  ¥7635;  Matter  of  Diets,  132  App.  Div.  641.               '   j) 

Notolbr  rviliers  of  1914.— It  is  thought  by  many  to  117  N.  Y.  Supp.  461;  Matter  of  Leavitt.  135  App.  Div. 

be  advisable  to  appohit  a  suoeessor  when  one  of  two  or  7,  119  N.  Y.  Supp.  769;  Matter  of  Heoht^  71  Htm  62.  24 

more  trustees  dies.    To  aooomi^ish  this  the  amendments  N.  Y.  Svik>.  540;  Matter  of  Whitdieaa,  3  Dem.  227; 

are  sutfeste^.  -  Tompkins  v.  Mosaman,  5  Redf .  402. 

Appoeattoii.— Helme  v.  Buckelew,  229   N.   Y.   363;  Wnen  tttCMsaor  aimotatod.— Rankiae  v^  Metteer,                  \ 

Royoe  v.  Adams.  128  N.  Y.  402;  Matter  of  MoGillivray,  69  App.  Div.  264.  74  N.  Y.  Supp.  649.  affd.,  174  N.  YTmO; 

138  N.  Y.  308;  Matter  of ,  10  App.  Div.  491,  42  Conant  v.  Wright.  19  Miso.  Si,   44   N.   Y.   Sapp.^727; 

N.Y.  Supp.  268;  Haendle  V.Stewart,  84  App.  Div.  274,72  Matter  of  Finok,  103  Miso.  526.  170  N.  Y.  Supp.  610; 

N.  Y.  Supp.  823;  Matter  of  Wilkin.  90  App.  Div.  324.  86  Lane  v.  Lewis,  4  Dem.  468. 

N.  Y.  Supp.  360;  Matter  of  Chase.  40  Miso.  616,  83  N.  Y.         Proof  ro««liod.— Matter  of  Zerega,  81  IGse. 

Sopp.  62;  Matter  of  Qodden.  102  Miso.  642,  170  N.  Y.  113.  142  N.  Y.  Supp.  144. 

Supp.  154;  Matter  of  Weloh,  105  Miso.  27;  Weston  v.  Powers  of  snrflfinc  trostoet.— Lane  v.  Hustaoe,  154 

Goodrieh,  86  Hun  194,  33  N.  Y.  Supp.  382;  Matter  of  App.  Div.  636,  139  N.  Y.  Supp.  784;  Striker  v.  Mefarte&s. 

Valentine,  3  Dem.  563;  Matter  of  Clark.  5  Redf.  466.  109  Miso.  220. 179  N.  Y.  Supp.  460. 

§  169.  Security  to  be  required  from  a  trustee  or  executor  acting  as  trustee. 

Whenever  by  or  pursuant  to  any  last  will  and  testament,  or  by  an  order  of  the  surro- 
gate's court,  a  trustee  is  appointed,  or  an  executor  is  appointed  who  is  required  to  hold, 
manage,  or  invest  any  money,  securities  or  property  real  or  personal  for  the  benefit  of 
another,  such  trustee,  or  executor,  before  receiving  any  such  propertj""  into  his  possession 
or  control  shall,  unless  contrary  to  the  express  terms  of  the  will,  execute  to  the  people 
of  the  state  of  New  York,  in  the  usual  form,  a  bond  with  sufficient  surety  or  sureties  in 
an  amount  to  be  fixed  by  the  surrogate.  Upon  any  judicial  settlement  and  partial  dis- 
tribution of  such  estate  or  fund  the  decree  may  provide  for  the  discharge  of  the  existing 
bond,  and  the  filing  of  a  new  bond  covering  the  amount  still  remaining  in  the  hands  of 
siich  executor  or  trustee. 

This  section  shall  not  affect  any  executor  or  trustee  named  in  a  will  executed  before 
September  first,  nineteen  hundred  and  fourteen.  (Am.  by  L.  1921,  ch.  201,  in  effect 
Oct.   1,   1921.) 

DerlfattOB.— Code  dv.   iwoo..   1 2639.   as  added  by  quire  all  exeoutors  to  sive  a  bond,  and  if  the  time  fixed  is 

L.  1914,  ch.  443,  and  am.  by  L.  1990,  on.  868,  without  Mter  first  judicial  settlement  none  will  be  had — therefore 

chance.  have  limited  the  giving  of  a  bond  to  an  executor  who  is 

Hie  amendment  ci  1921  made  to  oonform  to  oode  dv.  also  trustee, 
pcoo.,  %  2689,  as  am.  bv  L.  1920,  A.  868.  The  fact  that  exeoutors  with  trust  powers  are  not  re- 
Note  of  retlfen  of  1914. — It  may  not  be  wise  to  re-  quired  to  give  a  bond  has  caused  much  loss  to  many  per- 
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§§  170,  171  SURROGATE'S  (X)URT  ACT  art.  9- 


BOOB.    An  executor  who  only  acts  in  eettlinc  an  estate  Is        liinlteltoB  of  o»de  elf.  proCt  f  Mt9.— In  re  Micfaeb*^ 

not  required  to  give  a  bond — only  one  whoee  control  of  the     Estate,  100  N.  Y.  Supp.  620. 

fund  will  cover  a  period  of  years.  Walvor. — Mulligan  v.  Bond  A  Mortgace  Quarantea 

Co.,  193  App.  Div.  741.  184  N.  Y.  Supp.  4^. 

§  170.  Proceedings  where  testamentary  trustee  is  also  executor  or  adminis-. 
trator. 

Where  the  same  person  is  a  testamentary  trustee,  and  also  the  executor  of  the  will, 
or  an  administrator  upon  the  same  estate,  proceedings  taken  by  or  against  him,  as 
prescribed  in  this  act,  do  not  ajffect  him  as  executor  or  administrator,  or  the  creditors  of, 
or  persons  interested  in,  the  general  estate,  except  in  one  of  the  following  cases: 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of  his  letters,  he  may, 
also,  in  the  same  petition,  set  forth  the  facts  upon  showing  which  he  would  be  allowed 
to  resign  as  testamentary  trustee;  and  may  thereupon  pray  for  a  decree  allowing  him 
so  to  resign,  and  for  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the  revocation  of  letters  issued  to 
an  executor  or  administrator;  and  any  of  the  facts  set  forth  in  the  petition  are  made, 
by  the  provisions  of  this  act,  sufficient  to  entitle  the  same  person  to  present  a  petition 
praying  for  the  removal  of  a  testamentary  trustee;  the  petitioner  may  pray  for  a  decree 
removing  the  person  complained  of  in  bot^  capacities,  and  for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the  resignation  or  removal,  as  the 
case  requires,  of  the  testamentaiy  trustee,  and  for  the  judicial  settlement  of  his  account, 
may  be  taken,  as  prescribed  in  this  act,  in  connection  with,  or  separately  from,  the  like 
proceedings  upon  the  petition  for  the  revocation  of  the  letters,  as  the  surrogate  directs. 

DcrifSttiMi.— Code  oiv.  proo..  i  2640,  without  change;  A»|»llefttloii  aad  effieei.— Hurlburt  v.  I>urant,  88- 
as  revised  by  L.  1914,  eh.  443  from  former  §  3810;  section  N.  Y.  121;  Afatter  of  Baker,  26  Hun  626;  Matter  of  Starr, 
new  as  original^  inserted  in  code  dv.  proc.  2  D^n.  141;  Oliver  v.  F^bie,  8  Dem.  22;  Tilden  v.  Fidce,. 

4  Dem.  857. 

§  171.  Application  of  this  act. 

The  provisions  of  this  act  apply  to  a  trust  created  by  the  will  of  a  resident  of  the 
state,  or  relating  to  real  property,  situated  within  the  state,  without  regard  to  the  resi- 
dence of  the  trustee,  or  the  time  of  the  execution  of  the  will. 

Ikrifstioii.— Code  oiv.  proc.,  1 2641,  without  change;  limltetloiiB   Upon  MtiMetkOk  0it  MttMiEto.— 

as  reviaed  by  L.  1914,  eh.  443  from  former  f  2820;  section  People  ex  reL  Safford  v.  Washburn,  188  App.  Dir.  951, 

new  as  ori^nal^r  inserted  in  code  civ.  proc.  176  M.  Y.  Supp.  888. 

Id  cMMffAL—People  ex  ceL  Saffordv.  Waehburv.  227  Uinltstton  of  o»da  d?.  bvoc,  fM««— Matter  ot 

N.  Y.  83  (mem.).  YuiU,  109  Misc.  465,  178  N.  VTSupp.  871. 

Pv»«M.— Matter  of  Hoyt,  103  Misc.  614,  170  N.  Y.  ImiaOcUon   to   settle   aecoontg   «f  trastees.— 

Supp.  846,  People  es  rel.  SaCTord  v.  Washburn,  105  Mjso.  415,  17a 

ConstnietloB. — People  ck  rel.  Safford  v.  Surrogates*  N.  T.  Supp.  157. 
Court,  229  N.  Y.  495;  In  re  Mieheb*  Bstatai  160  N.  Y. 
Supp.  52a 


srt.  10  GUARDUNS  §§  172,  173 


ARTICLE  10 
Guardians 

Section  172.  QuAit&m  br  jadidal  appoiiitment  and  approval. 

173.  Power  of  court  to  a];>poiint  guAitliana. 

174.  Juriediotion  to  a|>point  general  guardian. 

175.  Petition  for  appointment  of  general  guardian  of  infant;  by  whom  made. 

176.  Petition  for  appointment  of  genemi  guardian  for  infant;  contents. 

177.  Who  shall  be  oited;  discretion  of  surrogate. 
178    H«winff 

179.  Decree  appointing  general  guardian;  term  of  office. 

180.  Qualificatu>n  of  guardian  of  property. 

ISl.  Limited  and  restricted  letteie  of  guardianshn). 
18S.  Of  general  guardian  of  person. 

183.  Appqint]Sient  of  general  guardian  by  supreme  court. 

184.  ii>pKcatlon  for  ancillary  letters  to  foreign  guardians. 

185.  Proceedings  thereupon. 

186.  Effect  of  such  letters. 

187.  Will  or  deed  nont.aining  appointment  to  be  proved  and  recorded. 

188.  Guardian  by  will  or  deed;  qualification,  letters. 

180.  Appointment  of  successor.  # 

100.  Guardian  to  file  annual  inventory  and  account. 

101.  Affidavit  to  be  annexed  tiiereto. 

102.  Annual  examination  of  guardian's  aocounts. 

103.  Proceedings,  when  account  defective. 

104.  Surrogate  may  direct  as  to  infant's  maintenance. 

§  172.  Guardian  by  judicial  appointment  and  approval. 

A  general  guardian  is  one  appointed  by  the  supreme,  or  surrogate's  court,  for  an  infant, 
either  over  or  under  fourteen  years  of  age. 

A  guardian  by  will  is  one  appointed  by  the  will  of  a  father  or  mother  in  accordance 
with  the  provisions  of  the  domestic  relations  law  who  has  duly  qualified  pursuant  to 
the  provisions  of  this  article. 

A  guardian  by  deed  is  one  appointed  by  the  deed  of  a  father  or  mother  in  accordance 
with  the  provisions  of  the  domestic  relations  law,  who  has  duly  qualified  pursuant  to 
the  provisions  of  this  article. 

The  term  "guardian''  as  used  in  this  act  applies  to  all  such  guardians,  except  ancillary 
guardians. 

BeHvmllon.~Code  civ.  proc.,  f  2042,  as  added  by  GwurdlAiialilp  wImm  nunteM  anmiitod.— Matter 

L.  1014,  eh.  448,  without  ghange.  of  Tombo,  164  App.  Div.  302, 140  N.  Y.  Supp.  688. 

Note  of  reflscn  of  If l4.-%eretofore  there  has  been 
no  definition  of  the  several  kinds  of  guardians. 

§  173.  Power  of  court  to  appoint  guardians. 

The  surrogate's  court  has  the  like  power  and  authority  to  appoint  a  general  guardian 
of  the  person  or  of  the  property,  or  both,  of  an  infant,  which  the  chancellor  had,  on  the 
thirty-first  day  of  December,  eighteen  hundred  and  forty-six.  It  has  also  power  and 
authority  to  appoint  a  general  guardian,  of  the  person  or  of  the  property,  or  both,  of 
an  infant  whose  father  or  mother  is  living,  and  to  appoint  a  general  guardian  of  the 
property  only,  of  an  infant  married  woman.  Such  power  and  authority  must  be  exer- 
cised in  like  manner  as  they  were  exercised  by  the  court  of  chancery,  subject  to  the 
provisions  of  this  act. 

DorlTOtton.— Code  dv.  proo.,  {2643,  without  eh«i^;  Matter  of  Meeoh.  7  N.  Y.  Bupp.  257,  1  Connoly  535: 

as  revised  bv  L.  1014,  oh.  443  from  former  §  2821;  ongi-  Deriokson  v.  Derickson,  4  Dem.  205;  Matter  of  Barre,  5 

nally  reviaea  from  R.  S.,  pt.  2,  eh.  8,  tit.  3, 1 6,  first  clause;  Redf.  64. 

L.  1870,  oh.  341:  L.  1871,  oh.  708.  Authority  of  sarronte  to  mppotnt   cnardlaas.— 

Note  of  revlsen  of  1014.— -The  plan  of  the  revision  of  Matter  of  Camp,  126  N.  Y.  377;  Matter  ^  Bolton,  1.59 

this  subjeet  is  to  make  no  distinotion  between  general  and  N.  Y.  120;  Matter  of  Zimdahl,  100  Ai>t>.  Div.  54;  170  N.  Y. 

temporary  guardian  or  in  the  form  of  the  application.  Supp.  380;  Matter  of  Mandni,  108  Misc.  102,  178  N.  Y. 

Thcnrefore  ue  foUowing* sections  may  be  repealed:  2822,  Supp.  57. 

2823,  2824^  2825.  2826,  2827,  282872820  and  their  provi-  Diseretlon   of   court    In   determining   rights   of 

sions  rewritten  into  the  following  new  eeotions.  feUier. — Matter  of  Wagner,  75  Misc.  410,  135  N.  Y. 

CoDCinmnt  JnrlMllction.— ^Matter  of  Saulles,    101  Supp.  678;  Matter  of  Lindley,  0  N.  Y.  Supp.  201,  1  Con- 

Mlac.  447,  167  N.  Y.  Supp.  445;  Goodman  v.  Alexander,  nolv    500. 

165  N.  Y.  280;  Matter  of  Burt,  167  App.  Div.  620. 152  Uifknt  In  custody  of  tettamoutary  gujudUa.— 

N.  Y.  Si4>p.  1078;  Matter  of  Annan,  74  Hun  10.  26  N.  Y.  Matter  of  Lee,  176  App.  Div.  14,  161  N.  Y.  Supp.  1100. 
Supp.  258;  In  re  LamVs  Estate,  130  N.  Y.  Supp.  685; 
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§  174.  JurisdictioiL  to  appoint  geaeral  gmrdian. 

Where  an  infant  has  no  guardian,  a  surrogate's  court  has  jurisdiction  to  app 
general  guardian  of  an  infant's  person,  or  property,  or  of  both,  in  the  following 

1.  Where  the  infant  le  a  resident  of  that  county,  or  has  sojourned  in  that  coun 
at  leabt  one  year  immediately  preceding  the  application. 

2.  Where  the  infant  is  not  a  resident  of  the  state,  but  has  property,  real  or  pei 
situated  in  that  county. 

DolTKliaii.— Cole  dv.  proc..  |  2644.  without  chuBc:         Nd  Umpomry  mirdkn  will  tisncfMr  eiin.    1 
Mreiianl  by  L,  iei4,  oh.  U3  (rotn  Igrmor  U2eati,2W.     um  of  the  diTirion  w l, ........._.  .    .. 


tZ822,  uam.  by  L.  ISOg.  oh.  231;  origiDBlly  reviMd  from     cuuitiui  od  mrriviua  nt,  14.     We  no 
. 8.,  pt.  2,  ch.  8,  tit.  3. 1  4;  L.  ISTO,  ch.  BBiL.  1S71.  oh,  32,      ua  be  done  at  uy  time,  for  iml  n 

■  ,.ii j.^/ no   _.  n  -v  o  .:.  o  .  .         JintaJleOon  rf  (opraow  eonrt.      _ 

40  App.  Div.  les,  ST  NTY,  3upp.  802,  kSd.,  : 
■addeoM  ^Inbot.— Mau  v.  Qsmu , 


oifuuIlyrevlaHirrciiDR.  S.,pt,  2.  eh.  B,  tit.  3.  |  G.         JnHidleaon^  (oprei 
1  of  KTben  or  1114.— In  tti.  new  sKtlon  have     40  App.  Div.  1«S,  87  NTY, 


The  idM  in  rewritinj  the  firrt  mvh*]  Ketloni  i>  to     App.  Div.  S24.  77  N.  Y.  Supp.  2S6,  te±. 
sowUdnU  Che    aectiaas  wbisb   aepuvlely  provide  for     Matter  of  Denials,  71  Huo  I9B,  24  N.  Y. 
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§  176.  Petition  for  appointment  of  general  guardian  of  infant;  by  whota  i 

A  petition  for  the  appointment  of  a  general  guardian  of  the  person,  or  proper 
both,  of  an  infant  over  the  age  of  fourteen  years  must  be  made  by  the  infant, 
that  such  a  petition  may  be  made  by  any  person  where  such  infant  is  of  unsound 
or  refuses  to  make  such  petition,  «nd  in  the  judgment  of  the  surrogate  it  is  necese 
proper  that  such  a  guardian  should  be  appointed. 

A  petition  for  the  appointment  of  a  general  guardian  of  the  person,  or  propei 
both,  of  an  infant  under  the  age  of  fourteen  years  may  be  made  by  any  person  in 
of  such  infant. 

BhI latlOM.— Cods  dv.  pn».,  f  2S46,  ariUKiut  ohaoie:  oriciiia]  derivatjon  aains  ■■  £ot  |  IT*,  aot*. 

g  176.  Petition  for  appointment  of  general  guardian  for  infant;  contents.. 

A  petition  for  the  appointment  of  a  general  guardian  of  an  infant  shall  set  fortl 

1.  The  full  name,  residence  and  date  of  birth. 

2.  The  names  of  the  father  and  mother  and  whether  or  not  they  are  living, 
living,  their  place  of  residence;  the  name  and  address  of  the  person  with  whon 
infant  resides;  and  the  names  and  addresses  of  the  nearest  next-of-kin  of  full  age  n 
in  the  county,  if  both  father  and  mother  are  dead. 

3.  Whether  the  infant  has  had,  at  any  time,  a  guardian  appointed  by  will  or 
or  an  acting  guardian  in  socage,  or  a  guardian  of  the  person  appoint«d  pursuant  1 
tion  eighty-six  of  the  domeslic  relations  laws. 

4.  The  estimated  value  of  the  personal  property,  and  of  the  annual  income  froi 
other  personal  property  or  real  estate,  to  which  the  infant  is  or  will  be  entitled. 

5.  The  facts  upon  which  the  jurisdiction  of  the  court  depends. 

6.  If  either  parent  is  living  and  there  are  reasons  why  the  parent  should  not  I 
pointed  such  guardian,  the  reasons  therefor. 

7.  If  the  petitioner  be  a  non-resident  married  woman,  and  the  petition  relates  t 
Bonal  property  only,  it  must  affirmatively  show  that  the  property  is  not  subject 
control  or  disposition  of  her  husband,  by  the  law  of  the  petitioner's  residence,  and 
set  forth  the  name  and  residence  of  such  husband. 

8.  The  petition  maj-  set  forth  the  reasons  why  a  person  named  therein  would 
proper  and  suitable  person  to  be  appointed  such  general  guardian. 

DolratlOD.— Code  dv.  proc..  |  3S4e.  without  chancer  L.  IS71,  ofa.  SS.     1 3gZ3,  (see  L.  1870,  eb.  M:  ] 

urevuedbyL.  1B14,  ah.  443frDmronii»H2SZ2,  ZS23,  oh.  TOSJ.    |  2827,  orifiaJly  revised  trnn  R  a,  pt. 

2S27.    I  2S22.  u  <m.  by  L.  1900.  ch.  231;  orirnslly  re-  tit.  3,  |  S. 
vised  IrtMn  H.  8„  pt.  2,  ch.  8,  til.  3.  (4;  L.  1S70,  oh.  58; 

§  177.  Who  shall  be  cited;  discretion  of  surrogate. 

I  pen  presentation  of  the  petition,  a  citation  to  show  cause  why  the  application  i 
not  be  granted  shall  be  issued  as  follows: 

1,  To  the  parent  or  parent.s,  who  are  within  the  state  and  whose  residences  t 
are  known,  or  if  there  be  none,  to  the  grandparents  who  are  within  the  county. 

2.  To  the  person  having  the  care  and  custody  of  the  infant,  or  with  whom  be  n 

3,  If  the  application  is  made  on  behalf  of  an  infant  over  fourteen  years  of  age  h 
person  on  the  infant's  refusal  to  make  such  application,  to  the  infant. 

4.  If  the  application  is  made  by  a  married  woman,  to  her  husband  only. 
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But  no  citation  shall  be  necessary  to  a  parent  who  has  abandoned  the  infant,  or  i» 
deprived  of  civil  rights,  or  divorced  from  the  petitioner  because  of  his  or  her  adultery^ 
or  adjudged  to  be  insane,  or  to  be  an  habitual  drunkard,  or  judicially  deprived  of  the 
custody  of  the  child;  or  in  case  the  petitioner  is  a  married  woman  to  a  husband  who  hae 
abandoned  her,  or  is  deprived  of  civil  rights,  or  divorced  because  of  his  adultery,  or 
adjudged  to  be  insane  or  an  habitual  drunkard. 

The  surrogate  must  inquire  and  ascertain  as  far  as  practicable,  what  relatives  of  the 
infant  reside  in  his  county  or  elsewhere,  and  with  whom  the  infant  resides;  and  he  may 
in  his  discretion  cite  any  relative  or  class  of  relatives  to  show  cause  why  the  appoii^ 
ment  should  not  be  made. 

BerlvmUoo*— <;oda  dv.  proo.,  1 2647,  witlioat  obADce;        Note  affwrtitffi  of  If  14. — ^Thia  Motion  oombinea  ports 

M  TOviMd  by  L.  1014,  eh.  448  fzwn  ionater  U  989SL  28^.  of  §§  3828*  2S25,    PMviaioiw  in  mm  ponnt  is  a  nonnii- 

1 2S28,  Cmo  L.  1870,  eh.  34;  L.  1871,  eh.  708).    1 2^6,  dent,  unknown  or  hoe  abandoned,  is  new.  and  ia  taken  in 

ofi^naUy  revised  from  R.  S.,  pt.  2,  eh.  8,  tit.  3,  f  6.  port  from  domeatio  relationa  law,  fill. 


§  178.  Hearing. 

Where  a  citation  is  not  issued,  or  upon  the  return  of  a  citation,  the  surrogate  must 
inquire  into  all  the  facts  and  circimistances  regarding  the  infant,  his  condition  in  life 
and  surroundings,  and  also  must  ascertain  as  nearly  as  practicable  the  value  of  his  per* 
sonal  proj)erty  or  income  from  personal  property  and  of  the  rents  and  profits  of  his  real 
property. 

Berlvatioii. — Code  eiv.  proe.,  1 2648,  without  change;     §  6,  laat  aentenoe.    1 2820,  originally  reviaed  from  R.  S.» 
aa  xoviaad  by  L.  1014.  oh.  UB  from  former  U  282ft,  2^.     ^  9.  oh.  8,  tH.  3.  | «.  in  pMrt. 
1 2825,  orismaUy  reviaed  from  R.  S.,  pt.  2,  oh.  8,  tit.  3. 

§  179.  Decree  appointing  general  guardian;  term  of  office. 

If  the  surrogate  is  satisfied  that  the  allegations  of  the  petition  are  true  in  fact,  and 
that  the  interests  of  the  infant  will  be  promoted  by  the  appointment  of  a  general  guardian, 
either  of  his  person,  or  of  his  property,  or"  of  both,  he  must  make  a  decree  accordingly. 
The  same  person  may  be  appointed  general  guardian  of  both  the  person  and  the  property^ 
of  the  infant,  or  the  guardianship  of  the  person  and  of  the  property  may  be  committed 
to  different  persons.  The  surrogate  may,  in  his  discretion,  appoint  a  person  other  than 
the  father  or  mother  of  the  infant,  or  other  than  the  person  nominated  by  the  petitioner. 

The  term  of  office  of  a  general  guardian  so  appointed  expires  when  the  infant  attains 
the  age  of  twenty-one  years. 

BeHvmttoo.— Code  dv.  proo.,  1 2640,  without  ohance;  Appolntmoiit  of  encwtor  mod  tnu«eo.~Matter  of 

aa  r«viaed  by  L.  1014,  oh.  443  from  former  ff  2821,  ^8.  MeOuire.  114  Miao.  81,  186  N.  T.  Supp.  243. 

1 2821,  originaUy  reviaed  from  R.  8..  pt.  2.  oh.  8.  tit.  3. 16.  AppolBtiiieiBt  of  CattMr.— Blatter  of  Munn,  101  Miae. 

fizat  efamae;  L.  1870.  eh.  841;  L.  1871.  oh.  70&    1 2£»,  171,  f67  N.  Y.  Bupp.  448;  Matter  of  Mandnl,  108  BiOab. 

otf^nally  reviaed  from  R.  S..  pt.  2,  eh.  8.  tit.  3, 1 10.  102,  178  N.  Y.  Supp.  07. 

§  180.  Qualification  of  guardian  of  property. 

Before  letters  of  guardianship  of  an  infant's  property  are  issued  by  the  surrogate's 
court,  the  person  appointed  must  take  an  official  oath  as  prescribed  by  law  and  execute 
to  the  infant,  and  file  in  the  surrogate's  office  his  bond,  with  at  least  two  sureties,  in  a 
penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  value  of  the  personal  property, 
and  of  the  rents  and  profits  of  the  real  property,  and  of  the  annual  income  receivable 
by  him  from  any  funds  of  which  the  general  guardian  will  not  have  possession,  con- 
ditioned that  the  guardian  will,  in  all  things,  faithfully  discharge  the  trust  reposed  in 
him,  and  obey  all  lawful  directions  of  the  surrogate  touching  the  trust,  and  that  he  will, 
in  idl  things,  render  a  just  and  true  account  of  all  moneys  and  other  properties  received 
by  him,  and  the  application  thereof,  and  of  his  guardianship,  whenever  required  so  to  do, 
by  a  court  of  competent  jurisdiction;  but  the  surrogate  may,  in  his  discretion,  limit  the 
amount  of  the  bond  to  not  less  than  twice  the  value  of  the  personal  property,  and  of 
the  rents  and  profits  of  the  real  property,  or  such  annual  income  receivable  by  him, 
for  the  term  of  three  years. « 

Where  the  property  of  the  infant  does  not  exceed  the  siun,  or  value,  of  two  thousand 
dollars,  as  shown  by  the  p)etition,  the  surrogate  may,  in  his  discretion,  make  an  order 
dispensing  with  such  bond  wholly  or  partly,  and  directing  that  the  guardian  collect 
and  reodve  the  moneys  and  property  of  his  ward  jointly  with  a  person  designated  in 
the  order,  and  that  all  such  moneys  and  other  property,  so  far  as  the  same  are  conven- 
iently capable  of  deposit,  shall  be  deposited  in  the  name  of  such  guardian,  subject  to 


•♦■»■ 
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the  order  of  the  siirrogate,  with  such  baak,  savings  bank,  trust  company,  or  safe  depomt 
company  as  shall  be  designated  in  such  order,  and  shall  be  withdrawn  or  removed  only 
on  the  order  of  the  surrogate. 

The  letters  issued  thereupon  shall  contain  th«  substance  of  the  order. 

The  cost  of  the  safe  deposit  box  shall  be  a  county  charge. 

BeHfSllOB.— Code  dv.   proo.,    §2650.    m    un.    by  Hauc  r.  Hewitt,  87  MIm.  67.  IfiO  N.  Y.  Supp.  2M:  MuKer 

L.  1914.  oh.  SaO,  L.  1016,  eh.  642.  without  ohange;  revised  of  Huebeoh,  S7  Miac.  fi66, 151  N.  Y.  Suw-  377;  Matter  of 

by  L.  1914,  ch.  443  from  former  f  2890.  m  am.  by  L.  1881.  Hirshfeld,  88  Mlec.  399.  161  N.  Y.  Snpp.  846;  Matter  of 

oh.  636;  L.  1802,  oh.  660;  origiaaily  revised  from  R.  8.,  Kaufman.  08  Miee.  408,  168  N.  Y.  Supp-  184;  Matter  of 

pt.  a.  oh.  8.  tit  8, 18.  MiUa,  61N.  Y.  Sqdp.  243. 

Note  of  refiacrt  of  IflA.— Penalty  of  the  bonds  not  SnroffeoiBent  otItoMlltr  of  saniiet.— Van  Zandt  r. 

dianged  here  as  in  administration,  as  the  reason  for  re-  Grant,  67  App.  Div.  70,  73  N.  Y.  8u|h>.  600,  affd^  176 

duoinc  the  bond  does  not  appl^  to  a  guardian.  N.  Y.  160. 

ADplleatioB.— Matter  oi  Huebsch*  87  Misc.  566.  161  Fonds  ondar  eontool  off  snpMiQe  •ourt.—Benson 

N.  Y.  Supp.  377.  V.  Siemoos.  92  BCso.  500,  166  N.  Y.  8app:  1. 

Bond.— Matter  of  Miller,  20  Miso.  272.  61  N.  Y.  Supp.  taroMBt  to  jpiairdlfMl  OQl7.— Duncan  v.    Mutula 

243;  Davison  v.  Tarns,  80  Mise.  156,  68  N.  Y.  Suk>.  828;  life  Ins.  Co..  90  Mise.  280.  164N.  Y.  Supp.  97. 

§  181.  Limited  and  restricted  letters  of  guardianship. 

In^a  case  where  a  guardian  of  an  infant  is  named  or  appointed,  and  it  appears  to  be 
impracticable  to  give  a  bond  sufficient  to  cover  the  whole  amount  of  the  infant's  per- 
sonal property,  the  surrogate  may,  in  his  discretion,  accept  security,  approved  by  him, 
not  less  than  twice  the  amount  of  the  particular  portion  of  the  infant's  property  which 
the  guardian  will  be  authorized  under  the  letters  to  receive;  and  issue  letters  thereon 
limited  to  the  receiving  and  administering  only  such  personal  property  for  which  double 
the  security  has  been  given,  and  restraining  the  guardian  fnun  receiving  any  other  per- 
sonal property  of  the  infant,  until  the  further  order  of  the  surrogate,  on  additional 
further  satisfactory  security* 

BeHvm4ioB.--Oode  oiv.  proo.,  1 2661,  without  chance;     by  L.  1881.  oh.  536;  L.  1802,  oh.  669;  originally  revised 
as  revised  by  L.  1914.  oh.  443  from  former  f  2830.  as  am.     from  R.  S.-,  pt.  2.  oh.  8,  tit.  3,  {  8. 

§  182.  Of  general  guardian  of  person. 

Before  letters  of  guardianship  of  an  infant's  person  are  issued  by  the  surrogate's 
court,  the  person  appointed  must  take  the  official  oath,  as  prescribed  by  law.  The 
surrogate  may  also  require  him  to  execute  to  the  infant  a  bond,  in  a  penalty  fixed  by 
the  surrogate,  and  with  or  without  sureties,  as  to  the  surrogate  seems  proper;  conditioned 
that  the  general  guardian  will  in  all  things  faithfully  discharge  the  trust  reposed  in  him, 
and  duly  account  for  all  money  or  other  property  which  may  come  to  his  hands,  as 
directed  by  the  surrogate's  court. 

Dorlvatloo. — Code  civ.  proc..  §  2662,  without  ckanfa;  as  revised  by  L.  1914,  eh.  443  from  former  f  2831;  section 
new  as  originally  inserted  in  code  civ.  proo. 

§  183.  Appointment  of  general  guardian  by  supreme  court 

Where  the  supreme  court,  or  any  court  other  than  the  surrogate's  court,  appoints  a 
general  guardian  of  a|i  infant's  person,  or  property,  or  both,  a  certified  copy  of  the  order 
or  decree  appointing  such  guardian  and  of  the  bond  or  undertaking  given  by  such  guard- 
ian shall  be  filed  by  him  in  the  surrogate's  court  of  the  county  in  which  the  infant  resides, 
or  if  such  infant  be  a  non-resident  of  the  county  in  which  such  infant  has  property  real 
or  personal,  and  a  minute  thereof  made  and  indexed  in  the  book  kept  by  the  surrogate 
in  which  orders  or  decrees  appointing  guardians  are  entered.  A  guardian  so  appointed 
shall  be  subject  to  all  the  duties  and  liabilities  of  a  general  guardian  specified  in  this 
article. 

Berlvatloiw — Code  dv.  proe.,  9  2663.  as  added  by  oiaUy  in  ne^itenoe  oases,  and  now  no  leeord  thereof  is  to 

L.  1914,  oh.  443.  without  ohante.  be  found  in  the  surrogate's  office. 

Note  of  retlsen  of  IMft.— In  some  counties  the  sup-  Ap|»llea4loii.~Matter  of  Littmann,  88  Misc.  403,  160 

pteme  court  is  constantly  appointing  guardiaos,  eq;>e-  N.  Y.  Sum).  607. 

§  184.  Application  for  ancillary  letters  to  foreign  guardians. 

1.  Where  an  infant,  who  resides  without  the  state,  and  within  the  United  States,  is 
entitled  to  property  within  the  state,  or  to  maintain  an  action  in  any  court  thereof,  a 
guardian  of  his  property,  who  has  been  appointed  by  a  court  of  competent  jurisdiction, 
within  the  state  or  territory  where  the  ward  resides,  and  has  there  given  security,  in 
at  least  twice  the  value  of  the  personal  property,  and  of  the  rents  and  profits  of  the  reid 
property,  of  the  ward,  may  present,  to  the  surrogate's   court   having  jurisdiction,  a 


art.  10  GUARDIANS  {{ 185,  186 

petition,  setting  forth  the  facts,  and  particularly  whether  ornot  there  are  any  debts  due  or 
to  become  due  from  the  infant  to  a  resident  of  this  state^  and  that  the  security  given  is 
sufficient  in  amount  to  cover  the  piy>perty  sought  to  be  obtained  through  such  letters, 
and  that  the  court  has  jinrisdiction  of  the  infant,  and  praying  for  ancillary  letters  of 
guardianship  accordingly.  The  petition  must  be  accompanied  with  exemplified  copies 
of  the  records  and'  other  papers,  showing  that  he  has  been  so  appointed  and  has  given 
the  security  reqinred  in  this  section,  which  must  be  authenticated  in  the  mode  prescribed 
in  section  forty-five  of  the  decedent  estate  law,  for  the  authentication  of  records  and 
papers,  upon  an  application  for  ancillary  letters  testamentary,  or  uiciUary  letters  of 
administration.  Such  petition  and  authenticated  records  and  papers  shall  be  conclusive 
evidence  of  the  facts  therein  set  forth  in  any  court  of  this  state.         i 

2.  Where  an  infant,  who  resides  without  the  state,  and  within  a  foreign  country  is 
entitle  to  personal  property  within  the  state,  or  to  maintain  an  action,  or  special  pro- 
ceeding in  any  court  thereof  respecting  such  personal  property,  a  guardian  of  his  prop- 
erty, authorized  to  act  as  such  within  the  foreign  country  where  the  ward  resides,  may 
apply  to  the  surrogate's  court  of  the  county  where  such  personal  property  or  any  part 
thereof  is  situated,  for  ancillary  letters  of  guardianship  on  the  personal  estate  of  such 
infant  and  the  person  so  authorized  must  present  to  the  sunogate's  court  haviag  juris- 
diction a  petition  setting  forth  the  facts  and  such  additional  allegations  regarding  debts 
and  security  as  required  in  subdivision  one  of  this  section,  and  praying  for  ancillary 
letters  of  guardianship  on  the  personal  estate  of  such  infant.  The  petition  must  be 
accompanied  with  the  exemplified  copies  of  the  records  and  other  papers  showing  the 
appointment  of  such  foreign  guardian,  or  where  such  foreign  guardian  has  not  been 
appointed  by  any  court,  with  other  proof  of  his  authority  to  act  as  such  guardian  within 
such  foreign  country,  and  also  with  proof  that  pursuant  to  the  laws  of  such  foreign 
coimtry,  such  foreign  guardian  is  entitled  to  the  possession  of  the  ward's  personal  estate. 
Exemplified  copies  of  the  records,  where  used  pursuant  to  this  subdivision,  must  be 
authenticated  by  the  seal  of  the  court,  or  officer,  by  which  or  by  whom  such  foreign 
guardian  was  appointed,  or  the  officer  having  the  custody  of  the  seal  or  of  the  record 
thereof,  and  the  signature  of  a  judge  of  such  court,  or  the  signatiire  of  such  officer  and 
of  the  clerk  of  such  court  or  officer,  if  any;  and  must  be  further  authenticated  by  the 
certificate,  imder  the  principal  seal  of  the  department  of  foreign  affairs,  or  the  depart- 
ment of  justice  of  such  country,  attested  by  the  signatm^  or  seal  of  a  United  States 
consul.  Such  petition  and  authenticated  records  and  papers  shall  be  cone  usive  evidence 
of  the  facts  therein  set  foith  in  any  corert  of  this  state. 

DorlfMlov.— Code  oiv.  joroo.,  i  9654.  wiikoiii  thA&ctf;  tion  to  the  oourt,  as  Moh  lettat*  havie  *I««yi  boen  iaraed 

M  reviled  by  L.  1914,  oh.  448  from  former  1 3888,  am  am.  without  bonds.   See  new  1 2658. 

by  L.  18S9,  oh.  263;  L.  1802.  oh.  576:  L.  1807.  oh.  492;  In  cmmtaL— Griffin  v.  SMnfidd,  2  Dem.  4;  West  v. 

L.  1909,  oh.  65;  orii^nally  revised  from  L.  1870,  oh.  50, 1 1,  Gunther,  3  Dem.  386. 

in  put.  MMlMi.— Matter  of  mittenMM.  9  N.  Y.  Sopp.  296^ 

Hote  of  refiacrt  of  1914. — ^The  new  matter  is  intended  1  Connohr  155;  Matter  of  Wianer,  3  Dem.  11;  Johnson  v. 

to  give  bettor  proteotion  to  oveditorsb  and  more  inform*-  Botden,  4  Dem.  36. 

§  186.  Proceedings  thereupon. 

Where  the  surrogate  is  satisfied  upon  the  papers  presented,  as  prescribed  in  the  last 
section,  that  the  case  is  within  that  section,  and  that  it  will  be  for  the  ward's  interest 
that  ancillary  letters  of  guardianship  should  be  issued  to  the  petitioner,  he  may  make 
a  decree  granting  ancillary  letters  accordingly.  Such  a  decree  may  be  made  without  a 
citation  or  a  citation  may  issue  to  such  persons  as  the  surrogate  thinks  proper,  to  show 
cause  why  the  prayer  of  the  petition  should  not  be  granted.  But  before  the  ancillary 
letters  are  issued,  the  surrogate  must  direct  that  any  debts  appearing  to  be  due  or  owing 
from  the  infant  to  residents  of  this  state  be  paid  or  security  given  therefor. 

DcrifStloil.— Gode  dr.  proo..  f  2655,  without  ofaance;  III  gencnl.— Matter  of  Department  of  Publio  Parks, 

as  revised  by  L.  1914,  oh.  443  from  former  1 2839,  as  am.  89  Hun  529,  35  N.  Y.  Supp.  332;  Hunt's  Estate,  34  N.  Y. 

by  L.  1892,  ch.  576;  orisinaUy  revised  from  L.  1870,  oh.  59.  Supp.  1088;  Bunoe  v.  Bunoe,  14  N.  Y.  Supp.  659,  27 

1 1.  in  part.  Abb.  N.  C.  61. 

Note  of  refiscrt  of  IfU.— Information  as  to  debts,  lolkit  tottart.— Matter  of  Breese.  92  Miso.  660.  15& 

looeely  provided  for  in  this  seotion,  must  by  the  terms  of  N.  Y.  Supp.  267. 
1 2654  be  furnished  by  the  petitioner,  and  must  bind  him. 

§  186.  Effect  of  sach  letters. 

Andllaiy  letters  of  guardianship  are  issued  as  prescribed  in  the  last  section,  without 
security  except  as  provided  in  that  section  and  without  an  oath  of  office.  If  issued  in  a 
case  provided  for  in  subdivision  one,  of  section  one  hundred  and  eighty-four,  they  au- 


n 


11 187,  188  SURROGATE'S  COURT  ACT  art.  10 

thorixe  the  person  to  whom  they  are  issued  to  demand  and  receive  the  personal  property, 
^and  the  rents  and  profits  of  the  real  property  of  the  ward;  to  diiq)ose  of  them  in  like 
manner  as  a  general  guardian  of  the  property  appointed  as  prescribed  in  this  article;  to 
remove  them  from  the  state,  and  to  maintain  or  defend  any  action  or  specia  proceeding 
in  the  ward's  behalf.  If  issued  in  a  case  provided  for  in  subdivision  two  of  section  one 
hundred  and  eighty-four,  such  ancillary  letters  of  guardianship  authorise  the  person  to 
whom  they  are  issued  to  demand  and  receive  the  personal  property  of  the  ward,  and  to 
<lispose  of  it  in  like  manner  as  a  guardian  of  property  appointed  as  prescribed  in  this 
jurticle,  and  to  maintain  or  d^end  any  action  or  special  proceeding  respecting  such  per- 
;8onal  property  in  the  ward's  behalf.  But  in  neither  case  do  such  letters  authonie  such 
ancillary  guardian  to  receive  from  a  resident  guardian,  executor,  or  administrator,  or 
from  a  testamentary  trustee,  subject  to  the  jurisdiction  of  a  surrogate's  court,  money  or 
•other  property  belonging  to  the  ward,  in  a  case  where  letters  have  been  issued  to  a 
guardian  of  the  infant's  property,  from  a  surrogate's  court  of  a  county  within  the  state, 
upon  an  allegation  that  the  infant  was  a  resident  of  that  county,  except  by  the  special 
'direction  made  upon  good  cause  shown,  of  the  surrogate's  court  from  which  the  prin- 
cipal letters  were  issued,  or  unless  the  principal  letters  have  been  duly  revoked. 

DarlvmttiNi.— Code  oiv.  proo.,  t  MM.  uttlkoat  ofaluiie;      tnr  L.  1880,  oh.  268;  ocisioftUy  leviasd  from  L.  ISRI, 
«•  revised  by  L.  1914,  oh.  443  ttwa  former  f  2810,  m  am.     oh.  59,  f  1,  in  part. 

§  187.  Will  or  deed  containing  appointment  to  be  proved  and  recorded. 

A  person  shall  not  exercise,  within  the  state,  any  power  or  authority,  as  guardian 
•of  the  person  or  property  of  an  infant,  by  virtue  of  an  appointment  contained  in  the 
wiU  of  the  infant's  father  or  mother,  being  a  resident  of  the  state,  and  dying  after  this 
4kct  takes  effect,  unless  the  wiil  has  been  duly  admitted  to  probate,  and  recorded  in  the 
proper  surrogate's  court,  and  letters  of  guanUanship  have  been  issued  to  him  thereupom; 
•or  by  virtue  of  an  appointment  contained  in  a  deed  of  the  infant's  father  or  mother, 
being  a  resident  of  the  state,  executed  after  this  act  takes  effect,  unless  the  deed  has 
been  acknowledged  or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded,  and  has 
been  recorded  in  the  office  for  recording  deeds  in  the  county,  in  which  the  person  making 
the  appointment  resided,  at  the  time  of  the  execution  thereof.  Where  a  deed  containing 
such  an  appointment  is  not  recorded,  within  three  months  after  the  death  of  the  grantor, 
the  person  appointed  is  presumed  to  have  renounced  the  appointment;  and  if  a  guardian 
is  afterward  duly  appointed  by  a  surrogate's  court,  the  presumption  is  conclusive. 

Dorlvmttoii.— Code  dv.  proo.,  §  2657.  withoat  oluuige;         Julgdlctloii    of   ftppolBtiiiMit    of    tosteoiMil 

1914,^.  443  from  former  §  2851;  origi- 

Sunn    7* 

teldns  effect  At  deftth  of  grmntor.— Matter  of 


4W  reviaea  oy  u  ivi4,  on.  444  trom  xormer  t  »foi ;  ongi-  foarawn. 

jiidly  reviaedfrom  L.  1877.  oh.  206,  ||  4-7,  in  part.  WPP-  745. 

Note  of  refiecrt  of  llii.— See  dom.  ret.  law,  f  81,  aod  Deed  tal 

-oode  dv.  proc.,  i  1745.  GibkM,  96  Miao.  537, 100  N.  Y.  Supp.'dSe. 


§  188.  Guardian  by  will  or  deed ;  qtudiflcationy  letters. 

Where  a  will,  containing  the  appointment  of  a  guardian,  is  admitted  to  probate,  or  a 
•deed  is  recorded  as  provided  in  the  foregoing  section,  the  person  appointed  guardian 
must,  within  thirty  days  thereafter,  qualify  by  taking  and  filing  his  oath  of  office,  and  a 
bond  as  fixed  by  the  surrogate,  unless  contrary  to  the  express  provision  of  the  wil  or 
•deed,  and  by  filing  a  petition  or  affidavit  setting  forth  the  facts  which  entitle  him  to  so 
qualify  and  receive  letters;  except  that  a  trust  company  so  named,  instead  of  filing  such 
oath  and  bond,  shall  file  a  consent  to  accept  such  appointment  duly  executed  and  ac- 
knowledged; otherwise  he  is  deemed  to  have  renounced  the  appointment.  But  the  surro- 
gate, either  before  or  after  the  expiration  of  thirty  days,  may  extend  the  time  so  to  qualify, 
upon  good  cause  shown,  for  not  more  than  three  months.  A  person  appointed  guardian 
by  will  or  deed  may,  at  any  time  before  he  qualifies,  renounce  the  appointment  by  a 
written  instrument,  acknowledged,  or  proved,  and  duly  certified,  and  filed  in  the  surro- 
gate's office. 

Derlvmtloo.— Code  oiv.  proo.,  §  2658,  without  ofaanse;  Ooth.— Graham  v.  Wallaoe,  50  App.  Div.  101, 68  N.  Y. 

«B  revised  by  L.  1914,  oh.  443  from  former  §  2852;  ongi-  8upp.  872. 

naUy  revised  from  L.  1877,  eh.  206,  U  4-7,  in  part.  Bond.— Matter  of  Huebeoh,  7  Misc.  566,  151  M.  Y. 

Note  of  retleen  of  If  14.— Seourity  required  from  ail  Supp.  377. 

such  guardians  in  audi  sum  as  the  surrogate  fixes.    The  Letters    denied    oMen     nonresident.— Matter    of 

theory  that  beoause  a  testator  appoints  a  trustee  or  guaiv  Welsh,  50  App.  0iv.  189,  63  N.  Y.  Supp.  737;  Matter  of 

•dian,  he  should  not  give  seourity,  should  be  abandoned.  Zeller,  25  Muo.  187,  54  N.  T.  Supp.  926. 

General  section  on  objections  to  grant  of  letters  (new  Sffeet  of  fMlare  to  issue  letwre*— Foly  t.  Mutual 

i|2566)  made  to  apply,  axul  that  portion  repealed  here.  life  Ins.  Co..  64  Hun  63.  18  N.  Y.  Supp.  615,  afld.,  138 

Apiilleotlon.— Estate  of  Constantine,  5  N.  Y.  Supp.  N.  Y.  333. 
^54,  16  Gly.  Proo.  Rep.  262;  Oeoghegan  v.  Foley.  5  Redf. 
501. 


:art.  10  GUARDIANS  §f  189-102 

§  189.  Appointment  of  successor. 

Where  no  guardian  appointed  by  will  or  deed  remains  in  office  on  account  of  resigna- 
tion, removal,  or  death,  a  general  guardian  may  be  appointed  by  the  surrogate's  court, 
with  all  the  powers  conferred  by  the  will  or  deed  and  with  the  effect  prescribed  in  section 
ninety-three  of  this  act;  unless  such  an  appointment  would  contravene  the  express  terms 
of  the  will  or  deed. 

DcriratkiB.— Code  dr.  proo.,  1 2050.  without  oh*nn;  Note  of  leflicn  oi  ltl4.— GhAOte  eKtencta  the  power 
•M  reviaed  by  L.  1914,  oh.  448  from  former  f  2800;  geedim  to  appoint  eueeeesor  when  more  than  one  testamentary 
JMW  tm  oiiflinaUy  iaeerted  in  oode  eir.  proo.  guardian  was  appointed  and  aU  have  died,  eto. 

§  190.  Guardian  to  file  annual  inventory  and  account 

A  guardian  of  an  infant's  property  must,  in  the  month  of  January  of  each  year,  as 
long  as  any  of  the  infant's  property,  or  of  the  proceeds  thereof,  remains  imder  his  con- 
trol, iUe  in  the  surrogate's  court  the  following  papers: 

1.  An  inventory,  containing  a  full  and  true  statement  and  description  of  each  article 
or  item  of  personal  property  of  his  ward,  received  by  him,  since  hb  appointment,  or  since 
the  filing  of  the  last  annual  inventory,  as  the  case  requires;  the  value  of  each  article  or 
item  so  received;  a  list  of  the  articles  or  items,  remaining  in  his  hands;  a  statement  of 
the  manner  in  which  he  has  disposed  of  each  article  or  item,  not  remaining  in  his  hands; 
and  a  full  description  of  the  amount  and  the  nature  of  each  investment  of  money,  made 
by  him. 

2.  A  full  and  true  account,  In  form  of  debtor  and  creditor,  of  all  his  receipts  and  dis- 
bursements of  money,  during  the  preceding  year;  in  which  he  must  charge  himself  with' 
any  balance  remaining  in  his  hands,  when  the  last  account  was  rendered,  and  must  dis- 
tinctly state  the  amount  of  the  balance  remaining  in  his  hands,  at  the  conclusion  of  the 
year,  to  be  charged  to  him  in  the  next  year's  account. 

3.  The  names  and  residences  of  the  sureties  on  his  bond;  if  natural  persons  whether 
they  are  living;  and  whether  the  security  of  the  bond  has  become  impaired. 

4.  The  guardian  of  an  infant's  property  may  be  required  by  the  surrogate,  with  the 
annual  account  of  the  infant's  property,  to  produce  for  examination  by  the  surrogate, 
all  securities  or  evidences  of  deposit  or  mvestment,  which  he  has  relating  to  the  disposi- 
tion of  the  estate  of  the  infant. 

BeH?»tfoii.— Code  oit.  proo.,  1 2660,  ae  am.  by  L.  1917,  Note  of  retlMn  of  IMA. —The  amendment  now  in- 

<oh.  212,  without  ohante;  reviaed  oy  L.  1914,  oh.  443  from  ohides  all  guardian*. 

former  If  2842,  2S55.    9  2842,  as  am.  by  L.  1913»  oh.  633:  FlroCM4s  of  Intumiee  poller.— -Aiatter  of  Wolfe.  75 

oriflnally  reviaed  from  L.  1887,  eh.  l60,  |  ST,  in  part.  Miao.  464,  186  N.  T.  Sopp.  383. 

■^  2«66,  aa  am.  by  L.  1896,  oh.  61;  aection  new  aa  originaUy  Soetton  eiled.— Matter  of  Kennedy,  106  Misc.  216. 

maerted  in  oode  dr.  proo.  174  N.  Y.  Supp.  429. 

§  191.  Affidavit  to  be  annexed  thereto. 

With  the  inventory  and  account,  filed  as  prescribed  in  the  last  section,  must  be  filed  an 
affidavit,  which  must  be  made  by  the  guardian,  unless,  for  good  cause  shown  in  the  affidavit, 
the  surrogate  permits  the  same  to  be  made  by  an  agent  or  attorney,  who  is  cognizant  of 
the  facts.  The  affidavit  must  state,  in  substance,  that  the  inventory  and  account  contain, 
to  the  best  of  the  affiant's  knowledge  and  belief,  a  full  and  true  statement  of  all  the 
guardian's  receipts  and  disbursements,  on  account  of  the  ward;  and  of  all  money  aiui 
other  personal  property  of  the  ward,  which  have  come  to  the  hands  of  the  guardian,  or 
have  been  received  by  any  other  'person  by  his  order  or  authority,  or  for  his  use,  since 
his  appointment,  or  since  the  filing  of  the  last  annual  inventory  and  account,  as  the  case 
requires;  and  of  the  value  of  all  such  property;  together  with  a  full  and  true  statement 
and  account  of  the  manner  in  which  he  has  disposed  of  the  same,  and  of  all  the  propert\' 
r^naining  in  his  hands  at  the  time  of  filing  the  inventory  and  account;  and  a  full  and 
true  description  of  the  amount,  and  nature  of  each  investment  made  by  him,  since  his 
appointment,  or  since  the  filing  of  the  last  annual  inventory,  and  account,  as  the  ciise 
requires;  and  that  he  does  not  know  of  any  error  or  omission  in  the  inventory'  or  account 
to  the  prejudice  of  the  ward. 

Deri?»tfoii.— Code  dv.  proo.,  §  2661.  without  change;  aa  revised  by  L.  19 It,  ch.   443  from   former  I  2843;  origi- 
nally reviaed  from  L.  1887,  eh.  460,  parte  of  f  f  57.  68. 

§  192.  Annual  examination  of  guardian's  accounts. 

In  the  month  of  February  of  each  year  and  thereafter  until  completed,  the  surrogate 
must,  for  the  purposes  specified  in  the  next  section,  examine  or  cause  to  be  examined, 

9ti 
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under  his  direction,  all  inventories  and  accounts  of  goardiaiis  filed  since  the  first  day 
of  February  ol  the  preceding  year.  The  examination  may  be  made  by  the  clerk  of  the 
surrogate's  court,  or  by  a  person  specially  appointed  by  the  surrogate  to  make  it,  who 
must,  before  be  enters  upon  the  examination,  subscribe  and  take  before  the  surrogate, 
and  file  with  the  clerk  of  the  surrogate's  court,  an  oath  faithfully  to  execute  his  duties 
and  to  make  a  true  report  to  the  surrogate. 

nwlfsttiMl.— Code  qiv.  psoo.,  §2602.  without  ofaMse;     by  L,  1881,  ch.  535;  origmally  revised  from  L.  1837, 
M  revued  by  L.  1914»  etk,  443  from  former  1 2844.  m  am.    oh.  460,  1 58,  ia  part. 

§  193.  Proceedings,  when  account  defective. 

If  it  appears  to  the  surrogate,  upon  an  examination  made  as  prescribed  in  the  last 
section,  or  by  the  report  of  such  special  examiner,  that  a  guardian  of  an  infant's  property, 
has  omitted  to  file  his  annual  inventory  or  account,  or  the  affidavit  relating  thereto  as 
prescribed  in  the  last  section  but  one;  or  if  the  surrogate  is  of  the  opinion,  that  the 
interest  of  the  ward  requires  that  the  guardian  should  render  a  more  full  or  satisfactory 
inventory  or  account;  or  where  the  surrogate  has  reason  to  believe  that  sufficient  cause 
exists  for  the  guardians'  removal,  the  surrogate  may,  in  his  discretion,  appoint  a  fit  and 
proper  person  special  guardian  of  the  ward,  for  the  purpose  of  filing  a  petition  in  his 
behalf,  for  the  removal  of  the  guardian,  and  prosecuting  the  necessary  proceedings  for 
that  purpose.  And  in  a  like  case  where  said  special  examiner  has  been  appointed,  the 
surrogate  shall  make  an  order  appointing  said  examiner  special  guardian  of  such  infant 
with  authority  to  procure  the  filing  of  an  amended  account  or  a  proper  account,  and 
to  prosecute  a  proceeding  for  the  removal  of  such  guardian  when  necessary.  The  surro- 
gate in  all  cases  of  examination  or  prosecution  as  aforesaid  shall  fix  the  fees  and  com- 
pensation of  such  special  examiner  and  special  guardian,  and  may  in  his  discretion  make 
an  order  charging  them  in  whole  or  in  part  upon  the  guardian  personally,  the  fund 
in  his  hands,  or  upon  the  county,  in  which  latter  case  he  shall  certify  the  items  thereof 
to  the  board  of  supervisors  of  the  county  or  in  the  city  of  New  York  to  the  proper  officers, 
and  the  same  shall  be  audited  and  paid  as  other  county  or  city  charges. 

DcrifStlOB.— Code  civ.  proo.,  1 2663,  without  ebanfle;        Hole  of  twimn  of  Ifli.— The  former  provuiooe 
ae  revised  by  L.  1914,  oh.  448  from  former  If  2844,  2845.     seemed  to  be  inadequate  to  enforoe  the  nfing  of  an  ao- 


1 2844,  ae  am.  by  L.  1881,  ch.  535;  orimnally  revised  from  count.  By  appointing  a  speoal  examiner  and  allowins 
L.  1837,  ch.  460,  1 58,  in  part.  §  2845,  originally  revised  some  compensation,  tms  important  duty  may  be  properly 
from  L.  1837,  oh.  460,  |  dOL    •  performea. 

§  194.  Surrogate  may  direct  as  to  infant's  maintenance. 

Upon  the  petition  of  the  guardian  of  an  infant's  person  or  property;  or  of  the  infant; 
or  of  any  relative  or  other  person  in  his  behalf;  the  surrogate,  upon  notice  to  such  per- 
sons, if  any,  as  he  thinks  proper  to  notify,  may  make  an  order,  directing  the  application, 
by  the  guardian  of  the  infant's  property,  to  the  suf^iort  and  education  of  the  infant, 
of  such  a  sum  as  to  the  surrogate  seems  proper,  out  of  the  income  of  the  infant's  property; 
or,  where  the  income  is  inadequate  for  that  purpose,  out  of  the  principal. 

DorlTAtioii.— Code  dv.  proc.,  {  2864,  without  change;  Matter  of  Winsor,  5  Dem.  840;  VoemiDg  v.  Voeasing,  4 

as  revised  b^  L.  1014,  ch.  443  from  former  1 2846;  section  Bedf.  360. 

new  as  angmaUy  inserted  in  code  dv.  proc.  Bipendltures  ftom  principal. — ^Matter  of  Patton,  7 

Note  oTreflMrs  of  l914.~By  omitting  "ffpneral "  this  Mise.  377,  28  N.  T.  Supp.  160:  MiM;ter  of  Weadeil,  32  Hon 

section  applies  to  guardians  by  will  or  deed.    They  are  546;  Matter  of  Bushnell,  4  N.  Y.  Supp.  472.  17  St.  Bsp. 

broudlit  within  it  by  code  dv.  proa,  {  2855,  whidi  can  818. 

now  be  repealed.  AUPwaew  tram  Inist  ftonJs.— ffirkland  r.  Naami 


AppUntloik—Mattw  qf^Bolton.  159  N.  Y.  129;  Welch     Electric  R.  R..Co..   70   Misc^  588,    129  N.    Y.  Suim. 


202,  185  N.  Y.  Supp.  246. 

Disposition  of  Ineonie.— Allen  v.  Kelley.  171  N.  Y.  1; 
Matter  of  Wents,  9  Mise.  240. 30  N.  Y.  Supp.  211;  Matter 
of  Plumb,  54  Hun  637,  7  N.  Y.  Supp.  596,  affd.,  125  N.  Y. 
765;  Matter  of  Kerwin.  69  Hun  589,  14  N.  Y.  Supp.  843; 


V.  Gallagher,  2  Dem.  40;  Matter  of  Kaufman,  113  Misc.     290;  Matter  of  Kaufman,  118   Misc.    902,    185 

Supp.  246, 

libftn  on  Insiumim.— Clare  v.  Mutual  life  In«.  Co., 
Matter  of  Wents,  9  Mise.  240^  30  N.  Y.  SuR^.  211;  Matter     201  N.  Y.  492. 

Action  to  eompel  support.— Quin  v.  Hill,  6  Dem.  39. 


Action    to    IMOTW    OTpOTiittMnM 

Norton  V.  ^lloocks,  4  I>em.  145.  --  -  Matter  of  Ackerman,  116  i7.'Yr654;  Johnson  v. "Web,  72 

Allowance  of  eipendltares.— Matter   of  Estate  of  App.  Div.  326,  76  N.  Y.  Supp.  76;  Matter  of  Rylanee,  25 

Haslehurst,  4  MisoTSM,  25  N.  Y.  Supp.  827;  Matter  of  A^Qsc  283,  55  N.  Y.  Supp.  488;  Nitheraott  t.  KeUy,  5 

Klunck.  33  Misc.  267.  68  N.  Y.  Supp.  629;  In  re  Stoehr's  N.  Y.  Supp.  259,  24  St.  Rep.  171:  Aldrich  v.  Mooce.  5 

Estate,  23  N.  Y.  Supp.  280:  Shepard  v.  StebbSns,  17  St.  N.  Y.  Supp.  330,  26  St.  Rep.  964;  Matter  of  Oreeahalih. 

Rq).  900;  Estate  of  Ogg,  4  N.  Y.  Supp.  341,  20  St.  Rep.  18  N.  "  -  - 


867;  Matter  of  Wright.  4  N.  Y.  Supp.  343,  22  St.  Rep.  83; 


Y.  Supp.  748,  45  St.  Hep.  924. 


art.  11  APPRAISERS  ||  195-197 


ABtlCLB  11 
Appointment  of  appraisers;  inyentory;  discoyerir  of  properly 

Section  195.  Appointment  of  appraisers  and  making  inventory. 

196.  Appnusal  in  different  places;  appraisafof  newly  discovered  property. 

197.  Contents  of  inventory. 

198.  Return  of  inventory. 

199.  Return  of  inventory;  how  compelled. 

200.  Exemption  for  benefit  of  family. 

201.  Ploeeedinfi  to  compel  set-off  of  ojEempt  property. 

202.  What  shall  be  deemed  assets. 

208.  Assets;  debt  due  from  executor  to  testator;  effect  of  disehatte  by  will. 

204.  Apportionment  of  rents,  annuities  aad  dividends. 

205.  Proeeedinai  to  discover  property  withheld. 

206.  Trial anddeci 


§195.  Appointment  of  appraisers  and  making  inventory. 

On  the  application  of  an  executor  or  administrator,  an  order  must  be  entered  in  the 
surrogate's  court  appointing  two  disinterested  appraisers,  as  often  as  may  be  necessary, 
to  appraise  the  personal  property  of  a  deceased  person.  The  executor  or  administratcx', 
within  three  months  after  qualifying  and  after  giving  at  least  five  days'  notice  personally 
or  by  mail  to  the  legatees  or  next  of  kin,  residing  in  the  county  of  the  decedent,  and 
posting  a  notice  in  three  public  places  of  the  town,  or  city  where  he  resided,  specifying 
the  time  and  place  at  which  the  appraisement  will  be  made,  must  make  a  true  and  per- 
fect inventory  of  all  the  personal  property  of  the  decedent.  Before  making  the  appraise- 
ment, the  appraisers  must  take  and  subscribe  an  oath,  to  be  inserted  in  the  inventory, 
that  they  will  truly,  honestly  and  impartially  appraise  the  personal  property  exhibited 
to  them,  according  to  the  best  of  their  knowledge  and  ability.  They  must  in  the  presence 
of  such  of  the  parties  interested  as  attend,  estimate  and  appraise  the  property  exhibited 
to  them,  and  set  down  each  article  separately  with  the  value  thereof  in  dollars  and  cents, 
distinctly,  in  figures  opposite  to  the  articles  respectively. 


Bcfflv»tftii.~Code  civ.  proc,  1 2066,    as    un.    by        MAimir  of  appffaliaL— Matter  of  MoCafbey.  fiO  Hun 

L.  1915.  eih.  S24,  without  ofaanfe:  revised  by  L.  19U.  371,  3  N.  Y.  Supp.  OS;  Matter  of  RobUns,  4  Redf.  144. 
oh.  443  from  fanner  §2711,  as  am.  by  L.  18S1,  ch.  535;        NoUoe.—Salomon  v.  Heiokel.  4  Dem.  17ft. 
L.  1808,  d>.  686;  L.  1001,  oh.  195;  revised  from  R.  8.,  pt.  2,        Tftiatfon  of  feM.— Matter  of  Harridtt,  145  N.  Y.  540; 

eh.  6.  Ht.  3,  II 1-16,  by  amendment  of  1803.  In  re  Loot's  Estate,  161  N.  Y.  Supp.  449. 

§  196.  Appraisal  in  different  places ;  appraisal  of  newly  discovered  property. 

Should  any  of  the  personal  property  to  be  inventoried  be  in  different  or  distant  places, 
the  same  appraisers  may  complete  such  inventory  in  any  place  where  such  property 
may  be,  and  may  adjourn  the  appraisal  to  such  place;  or,  upon  application  duly  made, 
the  surrogate  may  appoint  other  appraisers  to  make  the  inventory  of  such  unappraised 
property,  and  the  same  notice  of  such  appraisal  shall  be  given  as  for  the  local  appraisal 
except  the  posting  of  notices. 

If  personal  property  not  mentioned  in  any  inventory  come  to  the  possession  or  knowl- 
edge of  an  executor  or  administrator,  he  must  cause  the  same  to  be  duly  appraised,  and 
an  inventory  thereof  to  be  returned  within  one  month  after  the  discovery  thereof;  and 
the  mak  ng  of  such  inventoiy  and  return  may  be  enforced  in  the  same  manner  as  in  the 
case  o    a  first  inventory. 

DcrttmllMi.— Code  dr.  proc.,  1 2006,  without  ehanrn;  originaUy  revised  from  R.  S.,  pt.  2,  oh.  6.  tit.  3,  ||  11,  14, 
as  TOTiaed  by  L.  1914,  d>.  448  from  former  11271172714.     24. 

1 2711.  as  added  by  L.  1898^  oh.  886,  and  am.  by  L.  1901.  Note  of  nflMn  of  Ifli.— Parts  of  fanner  |l  2711, 
oh.  196;  rerised  from  R.  8.,  pt.  2,  oh.  6,  tit.  3,  ||  1-5;  2714  combined  and  rewritten.  Time  for  returninc  further 
L.  1873,  di.  225.  1 2714,  as  added  by  L.  1893,  oh.  686;     inventory  shortened  in  line  with  the  idea  of  consuminc  less 

time  in  the  settlement  of  an  estate. 

§  197.  Contents  of  inventory. 

The  'nven'ory  must  contain  a  particular  statement  of  all  bonds,  mortgages,  notes  and 
other  securities  for  the  payment  of  money  belonging  to  the  deceased,  known  to  the  exec- 
utor or  administrator  and  of  all  debts  owing  by  such  executor  or  administrator  to  the 
deceased  whether  discharged  by  the  will  or  not,  with  the  name  of  the  debtor  in  each 

8!89 
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security,  the  date,  ihe  sum  originaliv  payable,  the  amount  due  at  decedent's  deatfi  i 
the  sum  which,  in  the  judgment  of  the  apprtuaers,  i£  collectible  on  each  security;  i 
of  all  mone>'e  belonging  to  the  deceased,  which  have  come  to  the  hands  of  the  execu 
or  administrator. 

DatTaaoD.— Code  dv.  ntoo..  |  2967.  without  sIiuwb:         VsMraOon.— Loaahe  v.  GriSo,  S  Dm.  358. 

"     '    '    ■•^"        ' "—14,  M»d*id         D«Ma  or  «UMt«,  ete^  4h  ortato.— MUta 

-      "        ■    -■  —  1.  *19,  17  N.  Y.  Supp.  1081;  M»tt« 


7,  SB  N.  y. 


-    Bm.  SaO:  MMta 
f  ^^em.  111  Hlw.  n,  ; 


§  198.  Return  of  inveittory. 

Duplicates  of  the  inventory  must  be  made  and  signed  by  the  apprwsers,  one  of  wh 
must  be  ret^ned  by  the  executor  or  administrator,  and  the  other  filed  in  the  eamga,i 
office  within  three  months  from  the  date  of  the  letters.  On  returning  such  invento 
the  executor  or  administrator  must  take  and  subscribe  an  oath,  indorsed  upon  or  anne: 
to  the  inven1«ry,  stating  that  the  inventory  is  in  all  respects  just  and  true,  that  it  o 
tains  a  true  statement  of  all  the  personal  property  of  the  deceased  which  has  come 
his  knowledge,  and  particularly  of  all  money  belonging  to  the  deceased,  and  of  all  j 
claims  of  the  deceased  against  him,  according  to  the  beet  of  his  knowledge.  Any  < 
ejtecutor  or  administrator,  on  the  neglect  of  the  others,  may  return  an  inventoiy;  a 
the  executors  or  administrators  so  n^lecting  shall  not  thereafter  interfere  with  < 
administration  or  have  any  power  over  the  personal  property  of  the  deceased;  but  I 
executor  or  administrator  so  returning  the  inventory  shall  have  the  whole  administrotii 
until  the  delinquent  return,  and  verify  an  inventory  in  accordance  with  the  provini 
of  tiiis  article. 

DMintliKi.— Code  civ,  proe.,  f  2MS,  witliaiit  ohaiwBi  by  L.  1803,  ch.  SSt:  nvind  friHD  R.  S..  pt.  B.  ofa.  fl.  tit. 
MTaTiMdbl'L.lfiU,<A.4&fTDmf<inaer|2T15.uftdaed      HIS,  10,  23. 

§  199.  Return  of  inventory;  how  compelled. 

A  creditor,  coexecutor  or  coadministrator,  or  person  interested  in  the  eetate  may  p: 
sent  to  the  surrogate's  court  a  petition  showing  that  an  executor  or  administrator  I 
failed  to  return  an  inventory',  or  a  sufficient  inventorj-,  within  the  time  prescribed 
law  therefor.  If  the  surrogate  is  satisfied  that  the  executor  or  administrator  is  in  ( 
fault,  he  must  make  an  order  requiring  the  delinquent  to  return  the  inventory,  or 
further  inventory,  or  in  default  thereof,  to  show  cause  at  a  time  and  place  therein  ^>e 
fied,  why  he  should  not  be  removed  or  punished.  On  the  return  of  the  order,  if  t 
delinquent  has  not  liled  a  sufficient  inventory,  the  surrogate  may  revoke  Me  lettMS, 
issue  a  warrant  of  arrest  against  him,  on  which  the  proceeding  are  the  same  as  on 
warrant  issued  for  disobedience  to  an  order  in  proceedings  supplementary  to  executic 
A  person  committed  to  jail  on  the  return  of  a  warrant  of  arrest  issued  as  prescribed 
this  section,  may  be  discharged  by  the  surrogate  or  a  justice  of  the  supreme  court,  ' 
his  paying  and  delivering,  under  oath,  all  the  money  and  other  property  of  the  decedei 
and  alt  papers  relating  to  the  estate  under  his  control,  to  the  surrogate,  or  .to  a  pers 
authorized  by  the  surrogate  to  receive  the  same. 

PtTmM—.— Coda  dr.  pnc..  |  2MB.  oitliout  cbMve  38;  Mkticr  of  ComiDi,  9  App.  Dtr.  492,  41  N.  Y.  Bn 

o(  BdMUm;  >■  t«vi*Bd  by  L.  1914,  ch.  443  from  former  323:  UUtar  of  Hiuliiictaii.  &  MiM.  iTT,  W  N.  Y.  Sdi 

13710,  w  un.  by  L.  1893,  ch.  eSO.    The  unxndmcnt  of  220. 

1893  oin»lklM«d  former  H^IS.  ^10-    f  271S.  oriDulW  CraMh»a.~Hat(ir  of  Cuq^dJ,  M  App.  Dn.  Ml, 

nvised  from  R.  S..  pt.  2,  cb.  S,  tit.  3,  If  17,  IS.    (2710,  N.  Y.  Supp.  560:  Cncmer  v.^nller,  2  D^d.  351;  P< 

orifiiiaUy  nvwd  from  nme  title.  |  23.  del  v.  Wute.  3  Dem.  301. 

NaWarretiMn  or  1»I4.— '  Attwjhmoot  "  ohuKsd  to  Aceut  at  er«dll<r.— Mitlei  of  IdmnthaJ.  148  A] 

"arrol  "  to  CHnform  to  (he  iHicIc  mentioned.    Power  ■]»  Diy.  487,  133  N.  Y.  Bum.  994. 

■iTen  to  remove,  whioh  would  be  usefuL  rtrmm  lutemrtvd.— In  r«  Lonc'i  EUatc.  ISl  N. 

ABpHcatliNi.~-Miitta  of  Cillender,  9S  Miw.  521,  1G2  Supp.  409. 

<..Y.  Siipp^95£;_White  V.  Lew^  3  Dem.  ITtI;  Voce]  t.  SaeOan  dtcd.— Matter  of  Edo,  111  Ubc.  »,  180 


Y.  Supp.  SS9. 


Arbo«a«t,4Dem.  399;Matlerof  Mclntyre.  .  .__. 

PFtiasni  mBeleney.— Mattel  of  Wufncr,  119  N.  Y. 

§  200.  Exemption  for  benefit  of  family. 

If  a  person  having  a  family  die,  leaving  a  widow  or  husband,  or  minor  child  or  childn 
the  following  articles  shall  not  he  deemed  assets,  but  must  be  included  and  stated  in  tl 
inventorj-  of  the  estate  as  property  set  off  to  such  widow,  husband  or  minor  child  i 
children : 


art  11  APPRAISERS 

1.  All  bouaekeeping  utennls,  musical  inBtrumente, 
furniture  used  in  and  about  the  house  and  premises,  fue 
of  the  deceased,  in  alt  not  exceedji^  in  value  five  hundi 

2.  The  family  bible,  family  pictures  and  school-boolu 
books  not  exceeding  in  vnlue  fifty  dollars,  which  were  k( 
library. 

3.  Domestic  animals  with  their  necessary  food  for  si 
one  hundred  and  fifty  dollars. 

4.  Monej'  or  other  personal  property  not  exceeding 
dollars. 

Such  property  so  set  apart  shall  be  the  property  ol 
or  of  the  minor  child  or  children  if  there  be  no  survivinj 
shall  be  made  in  money  or  other  property  under  subdi 
articles  mentioned  therein  do  not  exist. 


jna.,  IMTO,  wlthoul  ehuaa;  Dir.tlT.aa] 

bv  [.  1S14,  cb.  MS  from  lottrwr  |  Z713,  M  Dl*.  SOS,  OS  1 

addd  bv  L.  1893,  ofa.  ast;  iBtiatd  from  R.  S.,  pt.  3.  di.  «.  Dir.  139.  IIC 

tH.  S,  ff »,  10: 1.  18U,  Ob.  Itr,  t  ZlI^  1907,  ch.  783,  f  1&  Hin  4M,  TS 

Nsla  ar  MTiMn  af  UU.— Tbi*  •h^od  hu  £«d  1«7,  77  N.  Y 


L  but  tn  *«ry 


is„^s:r:ffSL£ 


nUt  to  ^^V*  pnvo^  (inB  M  nnMnf  hnbaud  or      8ui9.  71«;  M 
wlfS|MdiTiiiOD  (^  It,  MMldUc  to  part  of  aBotton  npaalod,      Supp.  7S3^Bi 


I   App.   Div.  437.      17eN.  r.  » 


181  N.  Y.  Bupp.  U3.  Ko    dlMM 

OoBflnMllni.— MMt«r  of  HnUcabeok.  IM  N.  Y.  lU;      Dnpsr.  100  ^ 
UMt<r  of  Pass,  SB  Mis.  230.  79  N.  Y.  Sow.  383;  Mutti*  mMU  tl 


'^^agtff*^:!^"'^rI-,1i!^^J.    Brown    ,       to'SHw-M 
ItadMSMt,  llTAiipraV.  713, 131  N.  Y.  Supp.  441.  33a 

■—bthnM  tandtan,  etc— Mattir  i^GriBn,   118 
Ahi.  Oiv.  61S.  103  N.  Y.  Sued.  345;  Alkn'a  Crtala,  36 


Ahi.  Oiv.  61S.  103  N.  Y.  Supp.  345;  Alkn'a  Catala,  36      13  N.  Y.  Sup 
hSc.  398.  73  N  Y.  Supp.  THOTMr'- '  --■—.■   -      -   -.r  =. — 


Miao.SlA,73N.  T.'a 


>;  MatUr   of  Bld(«ood,  36      N.  Y.  E 


BMutk _, , .„. 

MatMM^  Baldwin.  67  MIh.  3S3, 131  N.  Y.  Supp.  8W.  LmtIiw  ■ 

Blskt  lo  aiamptlM.— Matter  dI  WQIiam*,  31  App.      IIU,  IsrH.  \ 

§201.  Proceedingstocompelset-off  of  exempt  pi 
Where  an  executor  or  administrator  has  failed  to  se 
husband,  wife  or  child,  as  prescribed  by  law,  the  person 
to  the  surrogate's  court,  setting  forth  the  failure  and  pr 
executor  or  administrator  to  set  apart  the  property  aci 
injured  or  disposed  of,  to  pay  the  value  thereof,  or  tl 
and  that  he  be  cited  to  show  cause  why  such  a  decree  si 
gate  is  of  the  opinion  that  sufficient  cause  is  shown,  a  ci 
a  proper  case,  the  decree  may  require  the  executor  pe 
property,  or  the  amount  of  the  injury  thereto. 


Mr  U  3730. 
lent   of    1893-     .^.  i .  supp.  ii 

, Hi  la  cola  elv.      Bupp.  MO;  V. 

Supp.  laS:  M 
'.  Ntmoy.  173  N.  Y.  163;     Supp.  7M. 

S  aoa.  What  Bhall  b«  deemed  assets. 

The  following  shall  be  deemed  ass^  and  go  to  th< 
be  applied  and  distributed  as  part  of  the  personal  pro; 
and  be  included  in  the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  fron 
by  him  for  the  life  of  another  person. 

2.  The  interest  remaining  in  him,  at  the  time  of  his 
the  expiration  of  any  estate  for  yeara  therein,  granted 

3.  The  interest  in  lands  devised  to  an  executor  for  i 
of   debU. 

4.  Things  annexed  to  the  freehold,  or  to  any  build 
manufacture,  and  not  fixed  into  the  wall  of  a  house  so 
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5.  The  crops  growing  on  the  land  of  the  deceased  at  the  time  of  bis  death. 

6.  Every  kind  of  produce  raised  annually  by  labor  and  cultivation,  exc^t  growing 
grass  and  fruit  ungathered. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  the  time  of  his  death. 

8.  Debts  secured  by  noortgages,  bonds,  notes  or  bills;  accounts,  money,  and  bank  bills, 
or  other  circulating  mediiun,  things  in  action,  and  stock  in  any  corporation  or  joint- 
stock  association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle,  provisions,  moneys  unpaid 
on  contracts  for  the  sale  of  lands,  and  every  other  species  of  personal  property  not  herein- 
after excepted.  Things  annexed  to  the  freehold,  or  to  a  building,  shall  not  go  to  the 
executor,  but  shall  descend  with  the  freehold  to  the  heirs  or  devisees,  except  such  fixtures 
as  are  mentioned  in  the  fourth  subdivision  of  this  section.  The  right  of  an  heir  to  any 
property,  not  enumerated  in  this  section,  which  by  the  common  law  would  descend  to 
him,  is  not  impaired  by  the  general  terms  of  this  section. 


DcvlvstfOD. — Code  dv.  proo..  1 2672.  without  chaose; 
M  revjatd  by  L.  1914,  oh.  443  from  former  1 2712,  as  added 
by  L.  1808,  ch.  686;  twimd  from  R.  S.,  pt.  2,  ch.  6,  tit.  3, 
M  6-8 

JMWlitM  Iniveat.— Matter  of  Althause,  63  App. 
DiT.  252,  71  N.  Y.  Supp.  445,  affd.,  168  N.  Y.  670;  Matter 
of  MoKay.  33  Miac.  520,  68  N.  Y.  Supp.  026;  Matter  of 
Yivaiia,  63  Miao.  618.  118  N.  Y.  Supp.  666;  Abbey  ▼. 
l^eeler,  86  Hun  226,  82  N.  Y.  Supp.  1060. 

Leaae  for  ywHi.— fiohmidt  v.  Stow.  207  N.  Y.  731; 
Walker  ▼.  Bradley.  153  N.  Y.  Supp.  686. 

Grapa.— Matter  of  Strioklaad,  10  Miao.  486.  32  N.  Y. 
Supp.  171. 

i!0Bt.^Jay  V.  Kirfcpatrick.  26  Mmo.  550,   57  N.  Y. 


ST 


476;  Matter  of  Foulda,  35  Mue.  171,  71  N.  Y.  Supp. 


Dabts.— Bauous  v.  Stover,  80  N.  Y.  1;  Matter  of  Foa- 
ter,  15  Miao.  175,  87  N.  Y.  Supp.  36;  Freeman  v.  Freeman, 
4  Bcdf.  211. 

€39mknttU  fat  «M0  «f  huid,  Mnowit  da^.— Ritehie 
Y.  Bennett,  35  App,  Div.  68.  54  N.  Y.  Supp.  3?0;  MorAoefc 
V.  Kelly,  62  App.  Div.  562,  71  N.  Y.  Supp.  152;  Matter  of 
Aahbaek,  103  MiBC.  147.  160  N.  Y.  Supp.  1068;  Matter  of 
Boehart.  107  Mieo.  607. 177  N.  Y.  8iim>.  567. 

iMOffUMe  moiMys.— Matter  of  Thompson,  184  N.  Y. 
36. 

Bqultabie  codvot^Uiii.  cffMt.— Hatch  v.  Baseett.  52 
N.  Y.  350;  Smith  ▼.  A.  D.  Farmer  Type  Foondhis  Co- 
ld App.  Div.  438.  45  N.  Y.  Supp.  102. 


§  203.  Assets;  debt  due  from  executor  to  testiitor;  effect  of  diachsrce  by  wiU. 

The  niuning  of  a  person  executor  in  a  will  does  not  operate  as  a  discharge  or  bequest  of 
any  just  claim  due  or  to  become  due  which  the  testator  had  against  him;  but  it  must 
be  included  among  the  credits  and  effects  of  the  deceased  in  the  inventory,  and  the 
executor  shall  be  liable  for  the  same  as  for  so  much  money  in  his  hands  at  the  time  the 
debt  or  demand  becomes  due,  and  he  must  apply  and  distribute  the  same  in  the  pay- 
ment of  debts  and  legacies,  and  among  the  next  of  kin  as  part  of  the  personal  property 
of  the  deceased.  The  discharge  or  bequest  in  a  will  of  a  debt  or  demand  of  the  testator 
against  an  executor  named  therein,  or  against  any  other  person,  is  not  valid  as  against 
the  creditors  of  the  deceased;  but  must  be  construed  only  as  a  specific  bequest  of  such 
debt  or  demand;  and  the  amount  thereof  must  be  included  in  the  inventory  and,  if 
necessary,  be  applied  in  the  payment  of  his  debts;  and  if  not  necessary  for  that  purpose, 
must  be  paid  in  the  same  manner  and  proportion  as  other  specific  legacies. 


Deffflf»tlOB« — Code  dv.  proo.,  1 2673.  without  ohange; 
as  revised  by  L.  1014,  oh.  443  from  former   1 2714.  as 


This  aeotioo  taken  from  former  1 2714. 

Dabt  diM  fkom  eneater  lo  emte.— Matter  of  Bur- 


added  by  L.  1803.  oh.  686;  revised  from  R.  8..  pt.  2.  ch.  6.  dick.  70  Misc.  168, 140  N.  Y.  Supp.  582. 

tit.  3.  U  11. 14,  24.  Seettoa  dted.— Matter  of  lllen.  Ill  Misc.  03,  136, 

Note  or  leasers  of  If  U.— See  Matter  of  Burdiok.  70  181  N.  Y.  Supp.  308. 
Misc.  167.    Esewutor  may  owe  a  debt  not  yet  due,  pay  a 
legacy  to  himself,  and  go  mto  bankruptcy. 


§  204.  Apportionmeiit  of  rents,  annuities  and  dividends. 

All  rents  reserved  on  any  lease  made  after  June  seventh,  eighteen  hundred  and  seventy- 
five,  and  all  annuities,  dividends  and  other  payments  of  every  description  made  payable 
or  becoming  due  at  fixed  periods  under  any  instrument  executed  after  such  date,  or, 
being  a  last  will  and  testament  that  takes  effect  after  such  date,  shall  be  apportioned 
so  that  on  the  death  of  any  person  interested  in  such  rents,  annuities,  dividends  or  other 
such  payments,  or  in  the  estate  or  fund  from  or  in  respect  to  which  the  same  issue  or 
are  derived,  or  on  the  determination  by  any  other  means  of  the  interest  of  any  such 
person,  he,  or  his  executors,  administrators  or  assigns,  shall  be  entitled  to  a  proportion 
of  such  rents,  annuities,  dividends  and  other  payments,  according  to  the  time  which 
shall  have  elapsed  from  the  commencement  or  last  period  of  payment  thereof,  as  the 
case  may  be,  including  the  day  of  the  death  of  such  person,  or  of  the  determination  of 
his  or  her  interest,  after  making  allowance  and  deductions  on  account  of  chaiges  on 
such  rents^  aimuities,  dividends  and  other  payments.  Every  such  person  or  his  executors, 
administrators  or  assigns  shall  have  the  same  remedies  at  law  and  in  equity  for  reoovw- 
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ing  such  apportioned  parts  of  such  rents,  annuities,  dividends  and  other  payments,  when 
the  entire  ^unount  of  which  such  apportioned  parts  form  part,  becomes  due  and  payable 
and  not  before,  as  he  or  they  would  have  had  for  recovering  and  obtaining  such  entire 
rents,  annuities,  dividends  and  other  payments,  if  entitled  thereto;  but  the  persons  liable 
to  pay  rents  reserved  by  any  lease  or  dcaoxise,  or  the  real  property  comimsed  therein  shall 
not  be  resorted  to  for  such  apportioned  parts,  but  the  entire  rents  of  which  such  appor- 
.tioned  parts  form  parts,  must  be  collected  and  recovered  by  the  person  or  persons  who,  but 
for  this  section,  or  chapter  five  hundred  and  forty-two  of  the  laws  of  eighteen  hundred 
and  seventy-five,  would  have  been  entitled  to  the  entire  rents;  and  such  portions  shall 
be  recoverable  from  such  person  or  persons  by  the  parties  entitled  to  the  same  under 
this  section.  This  section  shall  not  apply  to  any  case  in  which  it  shall  be  expressly 
stipulated  that  no  apportionment  be  made,  or  to  any  sums  made  payable  in  policies  of 
insumnce  of  any  description. 

OcrtVAtton.— Cods  oiT.  proe.,  1 2674.  without  ohanfte:  F^anUm,  26  Miao.  107.  56  N.  Y.  Supp,  858;  O'Neal  v. 

M  reviaed  by  L.  1914.  eh.  443  from  fortner  f  2720.  as  added  Monia,  28  Miao.  613.  50  N.  Y.  Supp.TOTS:  810  Weat  End 

by  L.  1881.  oh.  535,  and  L.  1893.  oh.  686;  reviaed  from  Avenue  v.  Frankel,  113  Miao.  388, 184  N.  Y.  Supp.  554. 

L.  1876,  oh.  542.  ||  1-^.  Stock  dlfM«Mlaw— Matter  of  Kane.  64  App. 

ApportloniiBeBt  M  taMS.— Equitable  Life  Aaauranoe  Div.  566,  72  N.  Y.  SumK  838. 


8oo.  V.  Teohta,  66  Miao.  457,  128  N.  Y.  Supp.  163.  Income  of  tnut.— Matter  of  Youn«.  28  Miao. 

-  Bmitt.— Saoandaga    Realty     Corporation     v.     e28>  60  N.  Y.  8upp.  402. 


Hcoea.  178  App.  Div.  785. 157  N.  Y.  Supp.  680;  Matter  of 

§  206.  Proceedings  to  discoyer  prop«rty  withheld. 

An  executor  or  administrator  may  presetit  to  the  surrogate's  court  from  whieh  tetters 
were  issued  to  him,  a  petition  setting  forth  on  knowledge,  or  information  and  belief,  any 
facts  tending  to  show  that  money  or  other  personal  property  which  should  be  delivered 
to  the  petitioner,  or  included  in  an  inventory  or  ^praisal,  is  in  the  possession,  under 
the  control  or  within  the  knowledge  or  information  of  a  person  who  withholds  the  same 
from  him;  or  who  refuses  to  impart  knowledge  or  information  he  may  have  concerning 
the  same,  or  to  disclose  any  other  fact  which  will  aid  such  executor  or  administrator  in 
making  discovery  of  such  property,  and  praying  an  inquiry  respecting  it,  and  that 
the  respondent  may  be  ordered  to  attend  the  inquiry  and  be  examined  accordingly,  and 
to  deliver  the  property  if  in  his  control.  The  petition  may  be  accompanied  by  an  affi- 
davit or  other  written  evidence,  tending  to  support  the  allegations  thereof.  If  the 
surrogate  is  satisfied,  on  the  papers  so  presented,  that  there  are  reasonable  grounds  for 
the  inquiry,  he  must  make  an  order  accordingly,  which  may  be  made  returnable  forth- 
with, or  at  a  future  time  fixed  by  the  surrogate,  and  may  be  served  at  any  time  before 
the  hearing.  Service  thereof  must  be  made  by  delivery  of  a  certified  copy  thereof  to 
the  person  or  persons  named  therein  and  the  payment,  or  tender,  to  each  of  the  sum 
required  by  law  to  be  paid  or  tendered  to  a  witness  who  is  subpoenaed  to  attend  a  trial 
in  surrogate's  court. 

Dwlvmtfon.— Code  dv.  proo..  1 2675,  without  change;  Matter  of  Spauldins,  112  Miao.  317. 183  N.  Y.  Supp.  144. 

aa  reviaed  by  L.  1914,  ch.  443  from  former  1 2707.  aa  am.  Power  of  smTogate. — Matter  of  Lehmann.  85  Misc. 

ter  L.  1803.  ch.  686.  and  L.  1903.  oh.  526.    Former  If  2706.  654. 148  N.  Y.  Supp.  1051 ;  Mead  t.  Sommera.  2  Dem.  296; 

2707  were  conaolidated  by  the    amendment    of    1893.  Mauran  v.  Hawley.  2  Dem.  396. 

12706.  originaUy  reviaed  from  L.   1870.  ch.  359.  §7;  Proptfty    bold    by    temporary    admlnlstra tor.~ 

.  1870.  di.  394.  f  1.  in  part.    1 2707.  new  aa  originaUy  People  ez  rel.  Avery  v.  Purdy.  156  App.  Div.  607,  140 

inaerted  in  oode  av.  proo.  N.  Y.  Supp.  614. 


i 

f 


Matter  of  Heinae.  224  N.  Y.  1;  Matter  of        Potltloii.— Power  of  Speckman,  126  N.  Y.  354;  Matter 

Sp.  77&  Dem.  202. 

atter  of  Heinae,  224  N.  Y.  1 ;  Matter        Answer.— Matter  of  Poyaer.  35  App.  Div.  447.  54  N.  Y. 


Videcary.  184  App.  Div.  381;  Matter  of  Ix)wen.  95  Miao.     of  King  v.  Aahley.  179  M.  Y.  281;  Walah  v.  Downa,  3 
421.  160  N.  Y.  Supp.  77a  Dem.  202. 


of  Carey.  11  App.  Div.  280.  42  N.  Y.  Supp.  346;  Matter  Supp.  832:  Matter  of  Riohardaon,  31  Misc.  666.  66  N.  Y. 

of  MoGuire.  106  App.  Div.  131. 94  N.  Y.  Supp.  97;  Matter  Supp.  94:  Matter  of  O'Brien.  34  Misc.  436,  69  N.  Y.  Supp. 

of  White.  119  App.  Div.  140. 103  N.  Y.  Supp.  868;  Matter  10^.  affd.,  65  App.  Div.  282.  72  N.  Y.  Supp.  1001;  Metro- 

of  flouaman,  182  App.  Div.  37.  169  N.  V.  Supp.  277;  politan  Truat^Co.  v.  Rogera,  l_pem.  365;  De  Lamater  v. 


Biatter  of  Kriafeldt.  49  Miao.  32.  98  N.  Y.  Supp.  299 
Matter  of  Harriman.  50  Miac.  245.  100  N.  Y.  Supp.  481 
Matter  of  Higgina.  9  Miao.  387,  154  N.  Y.  Supp.  670 


M'Caakie,  5  Dem.  8;  Eatate  of  Haatinga.  2  N.  Y.  Supp.  22, 
6  Dem.  423. 
No  answer  Interposed.— Matter  of  Reilly.  Ill  Misc. 


Matter  of  Slingerland,  36  Hun  575,  revg.  3  Dem.  1 ;  Matter     66.  182  N.  Y.  Supp.  221. 

of  Stewart.  77  Hun  564.  28  N.  Y.  Supp.  1048;  Matter  of        Hearing,    proof  and    determination.— Matter    of 

Knittel  5  Dem.  371;  Matter  of  Nay.  6  Dem.  346;  Matter     Schwartx,  87  Miac.  559,  151  N.  Y.  Supp.  374;  Matter  of 

of  Adler.  107  Miac.  574;  177  N.  Y.  Supp.  820;  Matter  of     Capna.  89  Miao.  101, 151  N.  Y.  Supp.  385. 

O'Kane.  107  Miao.  584.  176  N.  Y.  Supp.  884;  Matter  of        Waiver  of  eode  civ.  proc.,  3828.— Matter  of  Van 

Adler  v.  Levcne,  191  App.  Div.  40,  180  N.  Y.  Supp.  840; 

Matter  of  Kingaley,  111  Miao.  528.  181  N.  Y.  Supp.  496 

Matter  of  Miller.  112  Miac.  287.  183  N.  Y.  Supp.  536 

Matter  of  Beagan.  192  Miac.  292.  183  N.  Y.  Supp.  941 


Waiver  'of  eode  civ.  pioc.,  1 828.— Matter  of  Van 
Alatyne,  147  App.  Div.  411,  132  N.  Y.  Supp.  203. 
Section  dted.— Matter  of  Eno.    Ill    Miac.   69.  180 


N.  Y.  Supp.  889. 


§  206.  Trial  and  decree. 

If  the  person  directed  to  appear  submits  an  answer  den3dng  any  knowledge  concerning, 
or  possession  of,  any  property  which  belonged  to  the  decedent  in  his  lifetime,  or  shall 
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Dulce  default  in  answer,  he  ahall  be  sworn  to  answer  truly  all  questions  put  to  him 
ing  the  inquiry  prayed  for  in  the  petition.  If  it  appears  that  the  petitionee  is  ei 
to  the  posseesioQ  of  the  property,  the  decree  shall  direct  delivery  thereof  to  bim.  I 
answer  alleges  title  to  or  the  right  to  posaesaion  of  any  property  involved  in  the  in 
the  issue  raised  by  such  answer  shall  be  heard  and  determined  and  a  decree  made  a 
ingly. 

INrtfalhn. — Cod«  liv.  proo.,  I  9BTS,  without  ahuise: 
H  rwiMd  br  L.  leu,  «b.  MS  Inm  lonua  H  3709,  2710. 
I  ZTOg,  u  am.  br  L.  18S3,  ch,  680;  L.  1903,  «b.  KM;  the 
•owiidDMnl  of  18»3,  coiaoliilBted  lonnr  tt2Ill>-37Xa 
without  ohuia:  i  ZTIO.  oncioaUy  ratlaBd  Iriun  h,  1870, 
•*.  8W,  H  S,  41 1 37U.  nnr  u  oriffaullr  iawted  in  oode 
tiv.  proa.;  1 2713.  oritfulb  raviMdlrom  L.  1870,  gfa.  3M, 
I S;  the  uMndmant  of  im  iuatcd  ths  iMond,  Ulh  uid 
dxth  MutBiioe*  sad  orask  oat  all  tha  fonMr  provWon* 
nlatins  to  lesaii^.  1 1710,  m  un.  by  L.  ISSlTih.  (OS; 
L.  iM,  sh.  886;  C.  ISOS,  ah.  SM;  Uw  MiwndiMnt  of  ISW 
soiwiljclatcd  tocmer  If  2713,  3714.  1 2713.  ravf  '  ' 
L.  1870,  ch.  S19.  1 6,  uid  1 271«,  fron  |  S  of 
the  UDmdiDflat  of  19(h  Bipened«l  ^  f c~ 

KM*  of  mlMN  •!  ImL— With  the  1 
trial  of  all  qoflfltiona  in  mmvata'a  con 
cut  Iw  mad«  of  •onta  effect  mkI  uaefnl 


.B«i — TUtOB  V.  OrsMby,  TO  N. 
113  A(».  tUr.  U,  98  N.  Y.  Sue 

rt,  83  Miao.  16t,  104  N.  Y.  Suf 

UMtar  <A  StoD,  60  Miao.  031.  US  N.  Y.  Sun 
Matter  of  Kelloa.  72  Miao.  303, 131  N,  Y.  Supp.  9 

Aannt.— Matter  of  Poyav,  3S  ApP-  Oiv.  AT.  B 
Bupp.  832;  MaCtar  of  O'Bnen  v.  B«£ar.  66  J»)p.  D 
72  N.  Y.  Supp.  lODl;  ROs;  T.  Alhaiir  Sannv  S 
Bun  S13,  aSdi,  103  N.  Y.  tM»i  SatMa  of  Eliu,  4  Da 
Estate  ot  MaatenoD,  3  N.  Y.  Bupp.  209, 6  Dam.  4 

DcwiipaaB  or  ■wiwttr.^Mattar  of  Baboi 
Miao.  256,  147  N.  VTSupp.  1S8. 

aum  or  title.— Matter  ol  Bvuu,  llfi  Mi«.  1 
N.  Y.  Supp.  Ml}  Mkttar  of  Millv.  ItS 


H 1709,  9710  eomblnad.  Is  aubatatnoa,  with  new  [aooe- 
If  no  lma»  aa  to  tltla  or  lifht  ia  rauwl,  the^eramination 


Datr  ef  Mnrbcat* 

'--  -  -t Uoa«iClj8 
N-Y^" 


TrlBlbrlniT. 


887,  IM  N.  Y.  Supp.  070. 

tt«  to  dMsmlne  lane  of  I 

US  Miaa  900.  ISO  N.  Y.  SivP 


iMoB.— Matter  of  AJler,  107  Mias.  0T4,  in     avluia,  114  App.-' 

p.  820;  Matter  of  O'Kana,  107  Miac.  584.  176         N«eMaUr  Nt  ( 

9. 884.  Ulae.  887,  [t4  N.  Y.  Supp.  «70i 


'Matter  of  SilTsmiaa,  81 

iS!iw  V  VTa 


'      ■!■    .    .     -  ».     .       r* 
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art.  12  CLAIMS;  PAYMENT  OF  LEGACIES,  ETC.  8  207 


ARTICLE  12 

Claims;  payment  of  debts,  legacies  and  expenses;  sales  of  real  estate  under 

power  contained  in  will ;  deposit  of  money  and  securities 

Section  207.  No^ce  to  creditors;  affidavit  of  clainuuit;  proof  of  oontiogent  ciaim. 

208.  Etfeot  of  failure  to  present  claim  putsuant  to  notice. 

209.  Detenxiination  of  issues  arisinc  between  rflpresentattve  and  the  estate:  suspoiaion  of  statute  of  limitatioBS 

in  certain  cases. 
210l  Effect  of  admission  and  allowance  of  claim  or  debt  by  representative. 

211.  Rejected  claim  to  be  tried  on  judicial  settlement;  liimtation  of  aotiom  by  creditor. 

212.  Payment  of  debts. 

218.  Disputed  or  unsettled  debt  or  claim  may  be  con4>romised«  coinpounded  or  sold. 

214.  Sale  of  personal  property  for  payment  of  debts  or  lecades. 

215.  Surrogate's  court  may  make  direction  its  to  the  value,  manner  and  time  of  sale  of  property. 

216.  Proeeedinc  to  compel  payment  of  funeral  expenses. 

217.  Proceeding  to  compel  payment  of  debt,  legacy  or  distributive  share,  or  delivery  of  property. 

218.  Payment  of  legacies. 

219.  Petition  to  compel  pasrment  of  legacy  or  delivery  of  property  by  a  testamentary  trustee. 

220.  Proceedings  upon  return  of  citation. 

221 .  Decree  for  advance  payment  of  legacy  on  giving  security. 

222.  Payment  <tf  expenses  incurred  by  representative. 

223.  Power  and  dul^  of  executor  before  probate. 

224.  Power  to  sdl,  mortgage  or  lease  real  estate  may  be  eseeuted  by  qoali^iring  executors. 

225.  Administrators  with  tnewill  annexed;  rights,  powOTs  and  duties. 

226.  Power  to  sell,  mcHtgage  or  lease  real  estate  may  be  executed  by  Qualifying  trustees  or  successors. 

227.  Conveyance  of  real  property  by  executor  or  administrator  to  nolder  of  contract  of  sale  made  by  a  decedent, 

228.  Surrogate  may  direct  as  to  custody,  where  ooexecutors  disagree. 

229.  Money  paid  into  court  and  securities  taken;  bow  disposed  of. 

230.  Dqxwitof  securities  may  be  ordered  on  revocation  of  letters. 

231.  Funds  of  estates  to  be  kept  esparate. 


§  207.  Notice  to  creditots ;  affidavit  of  claimant ;  proof  of  contigent  claim* 

The  executor  or  admmutrator  at  any  time  after  the  granting  of  his  letters,  may  insert 
a  notice  once  in  each  week  for  six  months  in  such  newspaper  or  newspapers  orinted  in 
the  county  as  the  surrogate  directs,  requiring  all  persons  having  claims  against  the  de- 
ceased to  exhibit  the  same,  with  the  vouchers  therefor,  to  him,  at  a  place  to  be  specified 
in  the  notice,  at  or  before  a  day  therein  named,  which  must  be  at  least  six  months  from 
the  day  of  the  first  publication  of  the  notice.  In  any  county  containing  wholly  within 
its  boundaries  a  city  of  the  first  class  or  a  city  of  the  second  class,  such  notice  may  be 
inserted  once  in  each  alternate  week  for  a  period  of  twenty-six  wedcs.  The  executor  or 
administrator  may  require  satisfactory  vouchers  in  support  of  any  claim  presented  and  the 
affidavit  of  the  claimant  that  the  claim  is  justly  due,  that  no  payments  have  been  made 
thereon,  and  that  there  are  no  offsets  against  the  same  to  the  knowledge  of  the  claimant. 

Whenever  at  the  death  of  any  person  there  shall  be  a  contingent  or  imliquidated  claim 
against  his  estate,  or  an  outstanding  bond,  recognizance  or  undertaking  upon  which  the 
deceased  shall  have  been  principal,  surety,  or  indemnitor  and  on  which  at  the  time  of 
his  death  the  liability  is  still  contingent  or  unliquidated,  a  claimant  or  a  surety  shall 
have  the  right  to  file  with  the  executor  or  administrator  of  the  estate  of  the  deceased 
on  or  before  the  day  named  in  the  notice  provided  for  in  this  section,  an  affidavit  setting 
forth  the  facts  upon  which  such  contingent  or  unliquidated  liability  is  based  and  the 
probable  amount  thereof,  and  there  shall  be  no  distribution  of  the  assets  of  said  estate 
without  the  reservation  of  sufficient  moneys  to  pay  such  contingent  or  unliquidated 
claim  when  the  amount  thereof  is  finally  determined.  If  before  a  final  judicial  account- 
ing and  a  decree  thereon  such  contingent  or  unliquidated  claim  or  liability  shall  have  be- 
come fixed  and  liquidated,  then  evidence  of  the  same  may  be  filed  with  the  executor  or 
administrator  of  tiie  estate  of  the  deceased  in  lieu  of  the  contingent  claim  provided  for; 
and  such  claim  as  fixed  and  liquidated  shall  be  a  debt  of  such  estate.  If  such  contingent 
or  imliquidated  claim  has  not  become  so  fixed  and  liquidated,  the  decree  on  a  final  ac- 
counting shall  direct  that  a  sum  sufficient  to  satisfy  the  claim,  or  the  proportion  to  which 
it  is  entitled,  be  retained  in  the  hands  of  the  accounting  party  for  such  period  or  periods 
as  the  court  may  deem  proper  for  the  purpose  of  being  applied  to  the  payment  of  such 
claim  when  fixed  and  liquidated;  and  that  so  much  of  such  sum  as  is  not  needed  for  such 
purpose  be  afterwards  distributed  according  to  law.  (Am.  by  L.  1921,  ch.  629,  in  effect 
Oct.  1,   1921.) 


i§  208,  200 


SURROGATE'S  COURT  ACT 


art.  12 


Derivrntfon.— <>xle    oiv.    proo.,    1 2877.  as  am.   by  "GUdms.**— Brennan  ▼.  Adler,  190  Apn.  Div.  689. 180 

L.   1919.  oh.  479,  without  ohange;  revited  by  L.  1914,  N.  Y.  Sapp.  359;  Matter  of  Brace,  106  Miae.  178. 

eh.  443  from  former  1 2718,  as  added  by  L.  1893,  oh.  686;  PobUeatloii  of  notice. — Matter  of  Bronoer.  30  Miao. 

revised  from  R.  8..  pt.  2.  oh.  6.  tit.  3,  U  34^37, 39.  31,  62  N.  Y.  Suro.  1003. 

Note  off  letlacrs  or  Ifli.— With  provision  for  ;ury  JBffeet  of  notiee.— Van  Ness  v.  Kenyon,  76  Misc.  626, 

trial,  and  judicial  settlement  at  the  end  of  the  advertising  186  N.  Y.  Supp.  802. 

for  creditOTs,  all  olaims  can  be  tried  on  judicial  settlement.  Action  In  eqalty  to  determbM  ae  to  credlter. — 

and  should  be  so  tried  without  a  ri^t  to  reference  or  any  Baj^cers  Surety  Co.  v.  Meyer.  206  N.  Y.  219. 

action  in  supreme  court.    See  new  |S  2680,  2681.  Wiftlnr  off  doffcct  In  ferlllcfttlon  off  dalni. — Matter 

Trial  of  claims  provided  for  in  the  sections  above  named,  of  Dorland,  100  Misc.  236,  166  N.  Y.  Supp.  616. 
where  right  to  an  action  in  another  court  is  preserved  with 
oartain  restriotfont. 


r». 


/ 


§  208.  Effect  of  failure  to  present  claim  pursuant  to  notice. 

If  a  claim  against  a  deceased  person  be  not  presented  to  the  executor  or  administrator 
on  or  before  the  day  fixed  for  presentation  of  claims  in  the  notice  to  creditors,  published 
pursuant  to  section  two  hundred  and  seven,  or,  if  no  notice  be  published,  within  one 
year  from  the  date  of  issue  of  letters,  the  executor  or  administrator  shall  not  be  charge- 
able for  any  assets  or  moneys  that  he  may  have  paid  in  satisfaction  of  any  lawful  claims, 
or  of  any  legacies,  or  in  making  distribution  to  the  next  of  kin  before  such  claim  was 
presented. 

Dwlvatlon.--Code  oiv.   proe.,   1 2678,   amended    as  stead  v.  Latimer,  9  App.  Div.  163,  41  N.  Y.  Supp.  44 

indicated;  as  revised  by  L.  1014,  oh.  443  from  former  Matter  of  Blum,  83  App.  Div.  161,  82  N.  Y.  Supp.  491 

1 2718,  as  added  by  L.  1893.  oh.  686;  revised  from  R.  S.,  Roeen  v.  Ward.  96  App.  Div.  362,  89  N.  Y.  Supp.  148 

pt.  2.  oh.  6.  tit.  3.  U  34-37,  39.  Mattsr  of  GilL  42  Misc.  467,  87  N.  Y.  Supp.  262. 

Note  of  reflsen  of  1914.— Rewritten  from  former  IntctMt.— Jackson  v.  Byrne.  130  App.  Div.  364,  114 

1 2718.    This  ought  to  bring  about  prompt  presentation  N.  Y.  Supp.  888. 

of  all  daims.  Soetton  dted.— Matter  of  Braoe^  106  Misc.  178. 

Effect  of  faJlure  to  pieMnt  dalm  In  tinie.— Olm- 

§  209.  Detennination  of  issues  arising  between  representative  and  the  es- 
tate; suspension  of  statute  of  limitations  in  certain  cases. 

On  the  judicial  settlement  of  the  account  of  an  executor  or  administrator,  he  may 
prove  any  debt  owing  to  him  by  the  decedent.  Where  a  eonteat  arises  between  the 
accounting  party  and  any  of  the  other  parties,  respecting  property  alleged  to  belong 
to  the  Estate,  but  to  which  the  accounting  party  lays  claim  individually;  or  respecting 
a  debt  alleged  to  be  due  by  the  accoimting  party  to  the  decedent,  or  by  the  decedent 
to  the  accounting  party,  the  contest  must  be  tricNd  and  determined  in  the  same  manner 
as  any  other  issue  arising  in  the  surrogate's  court.  From  the  death  of  the  decedent 
until  the  first  judicial  settlement  of  the  account  of  the  executor  or  administrator,  the 
running  of  the  statute  of  limitations  against  a  debt  due  from  the  decedent  to  the  account- 
ing party,  or  any  other  cause  of  action  in  favor  of  the  latter  against  the  decedent,  is 
suspended,  unless  the  accounting  party  was  appointed  on  the  revocation  of  former  letters 
issued  to  another  person,  in  which  case  the  running  of  the  statute  is  so  suspended  from 
the  grant  of  lette  s  to  him  until  the  first  judicial  settlement  of  his  account.  After  the 
first  judicial  settlement  of  the  account  of  an  executor  or  administrator,  the  statute  of 
limitations  begins  again  to  run  against  a  debt  due  to  him  from  the  decedent,  or  any 
other  cause  of  action  in  his  favor  against  the  decedent. 


Derivation.— Code  dr.  proe.,  1 2679,  without  chante; 
as  revised  by  L.  1014.  ch.  443  from  former  (  2781,  as  am. 
by  L.  1803.  oh.  686.  and  L.  1806.  oh.  506.  Former  U  2739, 
2740  were  ooosohdated  by  we  amendment  oi  1893. 
1 2739,  originally  revised  from  R.  S..  pt.  2,  oh.  6,  tit.  3. 
{  83;  L.  1837,  ch.  460. 1 37.  1 2740.  oif^nally  revised  from 
L  1887,  oh.  460,  as  am.  by  U  186^  ch.  604. 

Note  of  leyiscrs  of  1914. — ^This  section  deals  almost 
wholly  with  matters  between  the  representative  and  the 
estate,  but  the  words  now  cut  out  in  the  second  sentence 
seemed  to  bring  in  other  issues;  by  thefar  omission  the 
whole  section  deals  with  the  one  subject. 

In  KencnI.— Matter  of  Cohn,  187  App.  Div.  392.  176 

Equitable  power. — Matter  of  Goodwin,  114  Misc.  39, 
185N.  Y.  Supp.  461.  ,  ,,    . 

Claim  of  aceonntlng  party.—fihakespeare  v.  Mark- 
ham,  72  N.  Y.  400:  Boughton  v.  Flink,  74  N.  Y.  476; 
Neilley  v.  Neilley.  80  N.  Y.  352;  Ledyard  v.  BnU.  119 
N.  Y.  62;  Matter  of  Ryder.  129  N.  Y.  640;  Matter  of  Wat- 
son. 215  N.  Y.  209;  Starbuck  v.  Fanners'  Loan  A  Trust 
Co..  28  App.  Div.  808. 51  N.  Y.  Siq>p.  8;  Matter  of  O'Neill, 
49  App.  Div.  414.  63  N.  Y.  Supp.  291;  Matter  bf  Goun- 
dry.  67  App.  Div.  232,  68  N.  Y.  Suprp.  156;  Matter  of 
Arkcnbuivh,  68  App.  Div  583.  69  N.  Y.  Supp.  125;  Sexton 
V.  Sexton.  64  App.  Div.  885.  72  N.  Y.  Supp.  213.  affd..  174 
N.  Y.  510:  Matter  of  Smith.  75  App.  Div.  339.  78  N.  Y. 
Supp.  180;  Matter  of  Niles.  142  App.  Div.  108,  126  N.  Y. 
BupP'  1066;  Matter  of  Van  Buren,  10  Misc.  873.  44  N.  Y. 


Supp.  367;  Matter  of  NeQ.  35  Misc.  254.  71  N.  Y.  Supp. 
840;  Matter  of  Eadie.  30  Misc.  117.  78  N.  Y.  Sm>p.  067; 
Matter  of  Warner.  39  Misc.  432.  79  N.  Y.  Supp.  368; 
Matter  of  Mertens,  30  Misc.  512.  80  N.  Y.  Supp.  376; 
Matter  of  TyndaU.  48  Misc.  30,  06  N.  Y.  Supp.  222; 
Matter  of  Archer.  51  Misc.  260.  100  N.  Y.  Supp.  1006; 
Matter  of  Brown.  77  Misc.  507.  137  N.  Y.  Supp.  078; 
Matter  of  Drummond.  100  Misc.  78,  83,  166  N.  YT  Supp. 
78;  Sohreyer  v.  Holborrow,  26  Him  468;  Matter  of  Kellocs. 
30  Hun  275,  aflFd..  104  N.  Y.  648:  Matter  of  Sunderlin.  74 
Hun  210,  26  N.  Y.  Supp.  358:  Matter  of  Stevenson.  86 
Hun  325,  33  N.  Y.  Supp.  403;  Zapp  v.  Miller.  3  Dem.  266: 
Matter  of  Gardner,  5  Redf.  14. 

Fkllnre  of  eiecntor  to  eolleet  aaaets.— Morris  v. 
Morris,  172  App.  Div.  710.  158  N.  Y.  Supp.  361. 

Gbdin  against  aceountinc  party. — Baucus  v.  Stover. 
80  N.  Y.  1;  Matter  of  Randall.  152  N.  Y.  508;  Matter  of 
Thompson,  184  N.  Y.  36;  Matter  of  Mitchell,  36  App.  Div. 
542,  65  N.  Y.  Supp.  725,  affd.,  161  N.  Y.  664;  Simpson  v. 
Simpson,  44  App.  Div.  402,  60  N.  Y.  Supp.  870;  Mattw  of 
Schaefer,  66  App.  Div.  378.  72  N.  Y.  Supp.  67.  affd..  171 
N.  Y.  686;  SldOm  v.  Central  Tnast  Ga.  80  Ana,  Div.  206) 
80  K.  Y.  Supp.  188;  Matter  of  Freli^,  42^Iisc.  llTv 
N.  Y.  Supp.  880.  ^ 

Talidlty  of  MU  of  sale.— Matter  of  Sohnabel.  202^ 
N.  Y.  134,  affg.  136  App.  Div.  622. 121  N.  Y.  Supp.  54. 

••Contest.^— Matter  of  Brommer,  106  Misc.  336. 

Section  citod.~Matt«r  of  AUen,  lit  Misc.  03.  137. 
181  N.  Y.  Supp.  30a 


Mt.  12  CLAIMS;  PAYMENT  OF  LEGACIES,  ETC.  S|  210,  211 

§  310.  Effect  of  adiiiiSBio&  and  alloiraiice  of  claim  or  debt  t^  representative- 

Whenever  upon  any  accounting  or  judicial  Bettlement  of  an  account,  the  executor 
or  administrator  admits  and  allows  a  claim  or  debt  against  the  deceased,  oiher  than  his 
own  claim,  or  has  theretofore  in  writing  admitted  or  allowed  such  a  claim  or  debt,  the 
validity  of  such  claim  or  debt  shall  be  thereby  established. 

When  such  a  claim  or  debt  has  been  so  admitted  or  allowed,  or  a  judgment  against 
the  executor  or  administrator  has  been  obtained,  whether  either  has  been  piud  or  not, 
any  party  adversely  affected  thereby  may  file  objections  thereto  and  may  show  that  the 
claim  or  debt  was  fraudulently  or  negligently  allowed,  or  paid,  or  that  the  judgment 
was  obtained  by  fraud,  negligence  or  oollu^n.  If  the  surrogate  shall  sustain  the  objec- 
tions in  a  case  where  the  claim  or  judgment  has  not  been  paid,  the  claim  shall  be  deemed 
to  be  rejected  by  the  accountant  at  the  time  of  such  determination,  and  the  time  be- 
tween the  presentation  of  the  claim,  or  the  commencement  of  the  action  where  the 
claim  was  not  presented,  andthe  time  of  such  determination  shall  not  be  a  part  of  the 
time  limited  in  this  act  for  conmiencing  an  action  thereon. 

I  asso.  u  MkM  by  bt*MlBhnMit  ot  clalnb— <CaHi 

leM.)    Cluk  V.  SooviU,  191  N.  ¥.  8,  i 

new  »Mtion  makea  the  923,  101  N,  Y.  Supp.  lUB:  0■^fdU  t.  I 

»  ol  tin  <dum  of  ■oiue  Tftlue  Bad  fiua  iU  (tuidlnc  121,  4fl  N.  Y.  Bupp.  762;  Mattw  of  Ri 

_  .  ..Jd  dalin  imloi  proof  i*  made  h  in  *  cub  *ben  »  323,  SI  N.  V.  Supp.  382;  OiboTiM  v.  Fi 

jadpuiit  hH  bean  obuinad.    If  •  olum  hu  been  nid.  277,  72  N.  Y.  Supp.  satj  Coombc  v.  Jt 

*Iid  the  ob]eola  He  nutwned.  the  iqmsentntivg  will  be  SIS,  110  N.  Y.  Bapp.  S;  Bedie  v.  Frinu 

'    "                 bu  not  been  made,  the  alum  will  N.  Y.  Sapp.  W;Tlile«  V.  Crookt*.  tS  : 


ted— if  peLyment  hu  Dot  been  made,  the  alum  will     N.  Y.  Sapp.  AO;  i 
nkoMd.  Supp.  7Sl. 

IcaUoD.— DeniuHD  v.  Bnyder.  es  MJH.  44.  1B2         lllowaDes  oT 


, t.  Bnyder.  eS  MJH.  44.  1B2  iBowaDes  oT  cialm.— (C«aet  deoded  prior  to  1614.) 

n.  /.  8m>p.77I:  Matter  of  Dcsland,  100  Mln.  Z3S,  ISO  Mattv  of  Mils,  170  N.  Y.  7G;  Mattar  of  Wanin,  66  Aw. 

N.  y.  Supp.  ei6i  Midbael*  v.  Flaeh,  114  Muo.  22G.  138  Dlv,  414,  07  N.  Y.  Bupp.  763;  Mattw  of  Hart  v.  Tuite.  fS 

N.  T,  Bopp.  SW:  Matter  ol  Ttup,  113  Min.  IM,  IS4  App.  Dlv.  323,  7S  N.  Y.  Bupp.  IM;  Matter  of  Brown.  SO 

N.  y.  aiipp.  2S2.  wis.  3S.  112  N.  Y.  Supp.  M9. 

"CUm  ar  DaM.**— Brennan  i.  Adk(,  ISO  App.  Div.  Form  oT  obJcctlDiu.— Matter  of  Brtmuner,  105  Miac. 

6M.  180  N.  Y.  Bupp.  We.  330. 

§  211.  Rejected  daim  to  be  tried  on  indicial  settlement;  limitation  of  action 
t^  creditor. 

If  tlie  executor  or  administrator  doubts  the  justiee  or  validity  of  any  claim  presented 
to  him,  he  shall  serve  a  notice  in  writing  upon  the  claimant  that  he  rejects  said  claim, 
or  some  part  of  it,  which  he  specifies.  Unless  the  claimant  shall  commence  an  action 
for  the  recovery  thereof  against  the  executor  or  administrator  within  three  months  after 
the  rejection,  or,  if  no  part  of  the  debt  is  then  due,  within  two  months  after  a  part  thereof 
becomes  due,  said  claimant,  and  all  the  persons  clfuming  under  him,  are  forever  barred 
from  nuuntaining  such  action,  and  in  such  case  said  claim  shall  be  tried  and  determined 
upon  the  judicial  settlement. 

StrtntttWL— Cods    (dr.    pRM.,    12081,   ai  am,    by  AwBftlaa  sancnUlr.— Koona  v.   Wflkin,   3  App. 

L.  IVIS.  eb.  044,  wilbont  ohanae,  nipenedinti  code  dv.  Div.  [3,  37  N.  Y.  Supp.  MO;  Olmatead  v.  Latimer,  S  Ape. 

aoe.,  1 1822,  which  ii  not  tv^naeted.    IIMI,  ai  reviied  Div.  IBS,  41  N.  Y.  Supp.  44:  Mbth  v.  Oorman.  X  App. 

&L.  ni4Tdi.  443rroi)icodeeiv.  pnn.,11^,  a*am.  by  Div.  IBl,  49  N.  Y.  Bupp.  10a«;  Matter  of  EMiDonds,  47 

L.  IS8Z.  ch.  300:  L.  IBM.  eb.  BOS;  onijnally  reviasdfrom  App.  Div.  229,  S2  S.  Y.  Bupp  SSS;  Matts  of  Walker,  70 

B.S.,pia,dl.A,llt.3.f  38.  App.  Div.  3sa.74N.  Y.  8inK>.  B71;a>rde[wrv.  Pil^er.- 

Na(eofraTlatn*fUU.—ThiaforDMr  1 1833  amended  I A  App.  Div.  lOO,  96  N.  yT  Bupp.  078,  aSd.,  ISA  N.  Y, 

and  Inaerted  in  tbia  chapter,  oritfnal  notion  to  be  npealed,  S34:  Matter  of  Browoa.  BS  Mian.  382, 71  N.  f.  Bupp.  1034: 

Bee  amended  i  1830  ai  to  ooato.  Matter  of  Wait,  36  MIh.  T4. 78  N.  Y.  Bnpp.  809;  Matter  at 

Thia  nation  aow  ntakw  a  ahorter  atatula  of  Unltatlcaia,  Brooks.  OS  Mige.  439,  121  N.  Y.  Bupp.  1092;  Matter  of 

and  will  force  more  rapid  action  In  settilB(  daima.  I^man.  SO  Hun  82.  14  N.  Y.  Bupp.  198;  Wintermeyer  v. 

WoM  "tfe^  "  In  kal  dson.— CarpeBlw  v.  New-  Sherwood.  77  Hud  198,  38  S.  V.  Supp.  449;  Matter  of 

land,  92  Miw.  £»«,  IBS  N.  Y.  8upp.  4SS.  HoffmBD,  108  Miae.  012.  177  N.  Y.  Bupp.  905;  Micha^  v. 

ll«Mtutor<(cnMIClarfa>*BeBflaMnt«rtnl.—  Flach.  II4  Miv.  S2B.  IBS  N.  Y.  Supp.  SSS;  .Matier  of 

Hattar  of  R^dnc,  9S  Mbc.  II,  ISO  N,  Y.  SuRi.  2IS.  Hoffman,  108  Min.  «12.  177  N.  Y.  »upp.  90S. 

0ml  NjcettoB.— Matter  M  Dorland.  lOtT  Misc.  3S0,  What  anwaiito  to  written  MHUant.— Holly  v. 

160  K.  r.  Supp.  610.  Otbbonii.  170  N.  Y.  S20.  revf.  07  App.  Dlv.  B28,  74  N.  ¥. 

Onw to rA*.— Van  Nob V.  Kaayati,30S  N.  Y.  226.  Swp  1132;  Matter  oIKirby,  36  Min.  312,73  N.  Y.  Supp. 

MaOea  af  rajeetlan.— Dawbarn  v.  Fleijehniann,  146  S09. 

App.  Div.  67.  130  N.  Y.  Bupp,  397.  FlUiis  of  Baiucnt.— Claik  v.  Soorai.m  N,  Y. 

tarlee  of  nadC*  af  reJecHon  by  man.— Penbacker  8.  afFr  US  App.  Div.  933, 101  N.  Y.  Bupp,  1116,  111  App. 

V.  Mu(phy,  153  App.  Dlv,  4S2,  138  N.  Y.  Supp.  537.  Div.  35,  97  N.  Y.  Bupp.  1117;  Matter  of  Martin  <I9I4>, 

FUlBKofacealaFlaKjMtelalm.— MiUcTv  Lom-  211  N.  Y.  338,  rev«.  159  App.  Div.  926,  144  N'.  Y.  Supp. 

Am.  147  Am.  Div.  214,  131  N.  Y.  Bupp.  1041.  306;  Matter  of  Brown.  76  App.  Dlv.  185.  78  N.  Y.  Bupp. 

Laan  to  mm  tompnrarT  adinliibltnitar  who  haa  207,  revf.  38  Miao.  407,  77>(.  Y.  Supp.  Ml;  Matter  of 

njeetadolaim.— MatUr  of  De  Bidder,  183  App.  Div.  067,  Boik,  9S  MIk.  179.  106  N.  Y.  Simv.  m 

tTb  U.  Y.  Supp.  769.  I>e«lRliui  of  dl*pnt«d  entm  by  iDiTOfate. — 

UmtaUon  of  meUaD.— Matter  of  De  Ridder,   1S3  Matter  of  Milea,  ITO  14.  Y.  76,  revx.  61  App.  Div.  662.  71 

Ani.  Div.  607, 170  N.  Y.  Supp.  706.  N.  Y.  Bupp.  71.  aSi.  33  Miao.  147^  S8  N.  Y.  Bupp.  368; 

WINB  •tatate  katbu  to  ran.— MHki  v,  Lonohoie,  Matter  of  Clark  v.  ^Hylaod.  88  App.  Div.  392,  84  N.  Y. 

147  App,  IHv,  214, 131  N.  Y.  Bupp.  1041.  Supp,  640;  Matter  of  Browne,  35  I>£aa,  36S,  71  N.  Y.  Sum, 

iBliiti,  when  not  barred  by  Aon  ali^te.— Matter  ol  1037. 

BronfaLjl  Ul^  10%  121 N.  Y,  Supp.  1092.  FTaatmUtlOn  of  claim.— Titua  v.  Pools,  146 

liaitaltraraatBtaoreofDaiBnlarforeontrlbution.—  N,  Y.414,  affc  73  Hun  383,  26  N.  Y,  Supp.  451;  Diehl  v. 

Haid  v.  &^«1«,  141  ApB.  IHv.  17a  130  N.  Y.  Sopp.  St.  Beoker,  186  App.  Div,  16,  174  N.  Y.  Supp.  100. 

IAmMt  af  adnddbtoator  br  eaata.— Sabeeviii   v.  ^Motlceaf  nJecttao.^Matter  of  Hoes.54  App. 

"-*-"—"-  'ISN.Y.  Supp.  615.  Div,  281,  66  N.  Y.  Supp.  664;  PotM  v.  Baldwin,  07  App. 
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Dhr.  484.  74  N.  T.  Suqpp.  666,  aff<L,  173  N.  Y.  836;  Hain-        Wlftere  Mart  nauIrM  fttpiilAiaoa  S«l7li« 

rich  ▼.  Heidt.  106  App.  Div.  170,  94  N.  Y.  Supp.  423;  proceadlnsg.— Weldar  v.  Balloa,  68  Hun  118,  17  N.  Y. 

Matter  of  Eichman,  Z^  Miaa  322,  68  N.  Y.  Supp.  636;  Supp.  626. 

Matter  of  Smith,  68  Miao.  493,  111  N.  Y.  Supp.  1086;        Where   execntor  nonrealdeot.— Kaydea  ▼. 

Matter  of  Scbeeta,  62  Miao.  166. 116  N.  Y.  Supp.  428.  Pierce,  144  N.  Y.  612.  affc  71  Hun  693, 26  N.  Y.  Supp.  66. 

/mlsdlctloii  to  hear  and  determliie  rijected  dalm.        Walw  of  statnte.— ConMs  v.  Wilkin.  70  N.  Y. 

—Matter  of  Coombs,  186  App.  £Mv.  312,  173  N.  Y.  Supp.  129.  affg.  14  Hun  428;  Flynn  ▼.  Diefendorf,  61  Hun  104,  4 

68.  N.  Y.  Supp.  934. 

Waiver  of  right  to  Jn^  MaL— Matter  of  Woodward,        Costa  against  exerator  where  written  eon- 

106  Miao.  446,  173  N.  Y.  Supp.  666.  sent  not  Ued.— Hart  v.  Hart.  46  App.  Div.  280, 61  N.  Y. 

Effect  of  short  Uniltatlom.~Hard  ▼.  Mingle.  206  Supp.  131:BaIlantynev.  Steenwarth,79App.  Div.632, 80 

N.  Y.  170.  affg.  141  App.  Dir.  170. 126  N.  Y.  Supp.  61.  N.  Y.  Supp.  37;  Pauley  ▼.  Millapau^,  06  App.  Dir.  208, 

When  statote  begins  to  ran.— -Ulster  County  Say-  88  N.  Y.  Supp.  666;  De  Kalb  Ave.  M.  E.  Chundi  v.  Kelk, 

ings  Inatitution  v.  Young,  161  N.  Y.  23,  affg.  16  App.  30  Miao.  367.  62  N.  Y.  Supp.  303;  Matter  of  Ingraham.  36 

Div.  181.  44  N.  Y.  Supp.  403;  Matter  of  Caahman.  62  Miao.  677, 72  N.  Y.  Supp.  62;  Matter  of  Coonley,  38  Miae. 

Miao.  608.  116  N.  Y.  Supp.  1128;  Diehl  v.  Becker,  227  210.  77  N.  Y.  Supp.  260. 


N.  Y.  318.  Section  cited.— Matter  of  FuUam,  111  Miao.  614,  181 

Negotiation  for  settlement.— Adler  v.  Davia,     N.  Y.  Supp.  677. 

31  Miao.  47,  63  N.  Y.  Supp.  241. 

§  212.  Payment  of  debts. 

Every  executor  and  administrator  must  proceed  with  diligence  to  pay  the  debts  of 
the  deceased  according  to  the  following  order: 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United  States  and  the  state  of 
New  York. 

2.  Taxes  assessed  on  property  of  the  deceased  previous  to  hb  death. 

3.  Judgments  docketed,  and  decrees  entered  against  the  deceased  according  to  the 
priority  thereof  respectively. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and  unliquidated  demands 
and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  over  other  debts  of  the  same 
class,  except  those  specified  in  the  third  class.  A  debt  due  and  payable  shall  not  be 
entitled  to  a  preference  over  debts  not  due.  The  commencement  of  a  suit  for  the  re- 
covery of  a  debt  or  the  obtaining  a  judgment  thereon  against  the  executor  or  adminis- 
trator shall  not  entitle  such  debt  to  pref^:enoe  over  others  of  the  same  class.  Debts 
not  due  may  be  paid  according  to  the  class  to  which  they  belong,  after  deducting  a 
rebate  of  legal  interest  on  the  sum  paid  for  the  unexpired  term  of  credit  without  interest. 
An  executor  or  administrator  shall  not  satisfy  his  own  debt  or  claim  out  of  the  property 
of  the  deceased  until  proved  to  and  allow^  by  the  surrogate;  and  it  shall  not  have 
preference  over  others  of  the  same  class.  Preference  may  be  given  by  the  surrogate  to 
rents  due  or  accruing  on  leases  held  by  the  testator  or  intestate  at  the  time  of  his  death, 
over  the  debts  of  the  fourth  class,  if  it  appear  to  his  satisfaction  that  such  preference 
will  benefit  the  estate  of  the  testator  or  intestate. 

Oerlfmtlon.— Code  oiv.  proo.,  (  2682,  without  ohance:  N.  Y.  Supp.  1082;  Lauby  v.  Gill.  43  Miae.  334,  86  N.  Y. 

aa  reviaed  by  L.  1014,  oh.  443  from  fonner  1 2719,  aa  added  Supp.  718. 

by  L.  1893,  eh.  686;  reviaed  from  R.  S.,  pt.  2,  oh.  6,  tit.  3,  #ud«nents.>-Matter  of  Blaokford,  36  App.  Div.  83^ 

If  27-30,  33;  L.  1847,  oh.  80,  \%  1,  2,  aa  am.  by  L.  1893.  64  N.  Y/Supp.  972;  Little  Falla  Nat.  Bank  ▼.  Kinc  U 

oL  100.  App.  DiY.  541,  65  N.  Y.  Supp.  1010;  Matter  of  Mahooey, 

Note  «r  rerlaen  of  IMA.— A  reoent  deeiaion  givea  the  87  Miao.  472,  75  N.  Y.  Supp.  1056;  SortoreUi  r.  BaacnL 

atate  preferaaoe  in  oertain  oaaea.  64  Miae.  115, 118  N.  Y.  Supp.  46:  Matter  of  Townaend.  83 

>    In  leMtaL— Matter  of  Oilman,  82  App.  Div.  186,  81  Hun  200,  31  N.  Y.  Supp.  409;  Matter  of  Wins,  83  Hun 

N.  Y.  Supp.  713,  92  App.  Div.  462,87  N.  Y.  Supp,  128;  284.  31  N.  Y.  Supp.  941. 

afid..  178  N.  Y.  606;  Oidlen  v.  Walah.  179  App.  Div.  9,  Clalnu  prior  to  Jadsments.— Matter  of  Tierney.  88 

166  N.  Y.  Supp.  233:  Matter  of  Miner,  39  Mmo.  605,  80  Miae.  347. 151  N.  Y.  Supp.  972. 

N.  Y.  Supp.  643;  Matter  of  Kean,  108  Miao.  107,  178  Oentncts.— Matter  of  Davia,  43  App.  Div.  381,  60 

N.  Y.  Supp.  60.  N.  Y.  Supp.  815;  Matter  of  Qihnan,  82  App.  Div.  186,  81 

BenMdy  of  credtton  after  dlaMbutlon.— aty  of  N.  Y.  Supp.  713.  reva.  39  Miao.  762.  81  N.  Y.  Supp.  718; 

New  York  v.  United  Statea  Truat  Co.,  78  Am>.  Div.  366,  Oflman  v.  WUber,  1  Dem.  547. 

79  N.  Y.  Supp.  1010.  alTd..  178  N.  Y.  551.  Debt  or  elelm  of  eieeutor.--Matter  of  MaroaUua.  165 

Ptopertf  Mrinlect  to  peyment  of  debta.— Matter  of  N.  Y.  70;  Steinway  v.  Bemuth,  59  App.  Div.  261, 69  N.  Y. 

Manafieki,  10  Miao.  296,  31  N.  Y.  Supp.  684;  Dunning  v.  Siipp.  1146. 

Dunninc,  88  Hun  462.  31  N.  Y.  Supp.  719.  affd.,  147  ^<Debt8.*'— Brennan  v.  Adler,  190  App.  Div.  589,  180 

N.  Y.  686.  N.  Y.  Supp.  359;  Matter  of  Braoe,  105  Miao.  178. 

rrefcrred  cimlma.— Matter  of  Stanton,  41  Miao.  278,  Debts  berred  by  limitation.— Hamlin  v.  Smith.  72 

84  N.  Y.  Supp.  46.  App.  Div.  601,  76  N.  Y.  Supp.  258. 

Taiea.— Matter  of  Hun,  144  N.  Y.  472;  Matter  of  Gill,  Claim  for  unpaid  aUniony.— Matter  of  Cortia.  188 


199  N.  Y.  155;  Matter  of  Niederatein,  154  App.  Div.  238,      App.  Div.  470, 17d  N.  Y.  Supp.  841;  Matter  of  Braoe.  105 
188  N.  Y.  Sux^.  952;  Kruecer  v.  Schlinger,  19  Miao.  221     Afiac.  178. 
48  N.  Y.  Supp.  305;  Matter  of  HoflTman,  42  Miae.  90,  85 

§  213.  Disputed  or  unsettled  debt  or  claim  may  be  compromisedi  compounded 
or  sold. 

Upon  the  application  of  an  executor,  administrator,  guardian  or  testamentary  trustee, 
the  surrogate  may,  for  good  cause  shown,  authorise  the  compromising  or  compounding 
of  any  debt,  claim  or  demand,  due  or  to  become  due,  which  it  is  necessary  to  settle 
adjust  or  liquidate  in  connection  with  the  settl^nent  of  an  estate  or  fund;  and  the  selling 
at  public  auction,  on  such  notice  as  the  surrogate  prescribes,  of  any  uncollectible,  stal 
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or  doubtful  debt  or  claim  belon^ng  to  the  estate  or  fund;  but  any  party  interested  in 
the  final  settlement  may  show  on  such  settlement  that  such  debt  or  claim  was  fraudu- 
lently compromised  or  compounded. 

Dwlf»ttoii.— Code  dv.  proo.,  1 2688,  without  ohaDKe:        **IHibt»  dalm  or  demand.*'— Brennan  v.  Adler,  100 

Mreviatd  by  L.  1914,  Qlu  443  from  former  1 2718,  as  Addod  Aim.  Div.  680, 180  N.  Y.  Supp.  369.  _     , 

by  L.  1883,  oh.  688;  revised  from  R.  8.,  pt.  2,  ch.  6,  tit.  3,        Coinpromlse,  when  sei  aside.— Scully  ▼.  MoOrath, 

§{27-30;  L.  1847.  eh.  80.  H  1.  2.  as  am.  by  L.  1893.  oh.  201  NTT. 61. 

§  214.  Sale  of  personal  property  for  payment  of  debts  or  legacies. 

An  executor  or  administrator  may  sell  the  personal  property  of  the  deceased  at  any 
time  for  the  payment  of  debts,  or  legacies,  or  for  making  distribution.  The  sale  may^  be 
public  or  private,  and  may  be  on  credit  not  exceeding  (me  y^,  with  approved  security. 
Articles  not  necessary  for  the  support  and  subsistence  of  the  family  of  the  deceased,  or 
not  specifically  bequeathed,  must  be  first  sold;  and  articles  so  bequeathed  must  not 
be  sold  until  the  residue  of  the  personal  estate  has  been  applied  to  the  payment  of  debts. 


Derivation. — Code  dv.  proo.,  (  2684,  without  ohange: 
asrerisedby  L.  1914,  eh.  443  from  fonner  1 2717,  as  added 
by  L.  1893,  eh.  686;  revised  from  R.  8.,  pt  2.  oh.  6.  tit.  3, 
1136,  26. 

Note  of  levfacn  iti  If  U.— The  parts  omitted  rewritten 
into  first  four  lines.    No  reason  why  New  York  should  be 


AppHeatlon.— Matter  of  Heinse.  224  N.  Y.  1;  Huok  v. 
l&aos,  50  Mise.  528.  99  N.  Y.  Supp.  490. 
hoof  Hi  dUbts  and  paymont  ffrom  personalty.— 


HaUook  V.  HaUook,  79  App.  Div.  508.  80  N.  Y.  Supp.  61; 
Matter  of  Werle.  91  Mise.  398.  155  N.  Y.  Supp.  262. 

Sdling  asMts  iti  estate  on  credit.— Matter  of  Wood- 
boryTlSMiso.  474.  85  N.  Y.  Supp.  485. 

Appfored  seenrity.— Matter  of  Woodbury.  13  Mise. 
474.  35  N.  Y.  Supp.  485. 

BICkt  of  testator  to  UBUt  power  <rf  sale.— Matter  of 
Titus.  86  Mtse.  375. 148  N.  Y.  Supp.  359. 

Ufawhaninf  aaaets.— Duvk  v.  MoQrath,  160  App. 
Div.  488. 145  K.  Y.  Supp.  1038. 
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§  216.  Surrogate's  court  may  make  direction  as  to  the  yalue,  mamier  and  time 
of  sale  of  property. 

Whenever  the  assets  of  an  estate  consist  of  real  property  which  an  executor  is  au> 
thorized  to  sell,  or  of  personal  property  which  it  is  necessary  or  proper  to  sell,  and  the 
value  of  the  same  is  uncertain  or  is  dependent  upon  the  time  and  manner  of  sale  thereof, 
the  executor  or  administrator  may  apply  by  petition  to  the  surrogate  having  jurisdiction 
of  the  settlement  of  the  estate,  for  advice  and  direction  as  to  the  propriety,  price,  manner 
and  time  of  sale  thereof.  If  the  surrogate,  in  his  discretion,  entertoins  tiie  application, 
notice  of  such  application  shall  be  given  to  all  persons  interested  or  to  such  persons  as 
the  surrogate  by  order  directs  to  have  notice,  in  such  manner  as  the  surrogate  shall 
prescribe.  The  surrogate  shall  inquire  into  the  facts  and  circumstances  and  may  hear 
the  opinions  of  witnesses  as  to  the  value  of  such  property  and  as  to  the  best  manner 
and  time  of  sale  thereof,  and  may  give  such  advice  and  direction  as  shall  seem  to  him 
for  the  best  interest  of  the  parties.  A  substantial  compliance  with  the  authorization 
80  given  shall  relieve  the  said  executor  or  administrator  from  any  charge  or  objection 
that  the  said  estate  or  persons  interested  suffered  a  loss  on  account  of  the  time  or  manner 
of  sale  or  the  price  realized. 


dv.  proo..   I  3685,  as  addsd  by  AspMeatlaii.— Matter  of  Ximenas.  107  Miso.  400,  176 

L.  1914.  oh.  443,  without  chance.  N.  Y.  Supp.  604. 

Note  er  letlscrs  or  1914.— lliis  is  a  neir  provision  Service  of  cItatlOB.— Matter  of  Smart,  93  Miso.  402, 

drawn  to  meet  oonditions  often  ariaag  which  usually  157  N.  Y.  Supp.  148. 
result  in  a  loss  to  the  estate  through  fear  of  the  sale  being 
attacked  on  aceounting. 

§  216.  Proceeding  to  conqiel  payment  of  funeral  expenses. 

Every  executor  or  administrator  shall  pay,  out  of  the  first  moneys  received,  the  reason- 
able funeral  expenses  of  decedent,  and  the  same  shall  be  preferred  to  all  debts  and  claims 
against  the  deceased.  If  the  same  be  not  paid  within  sixty  days  after  the  grant  of 
letters  testamentary  or  of  administration,  the  person  having  a  claim  for  such  funeral 
expenses  may  present  to  the  surrogate's  court  a  petition  praying  that  the  executor  or 
ad^ninistrator  may  be  cited  to  show  cause  why  he  should  not  be  required  to  make  such 
payment.  If  upon  the  return  of  the  citation  it  shall  appear  that  the  executor  or  adminis- 
trator has  received  moneys  belonging  to  the  estate  which  are  applicable  to  the  payment 
of  the  claims  for  ftmeral  expenses,  and  that  the  executor  or  administrator  admits  the 
validity  of  the  claim  or  claims  and  the  reasonableness  of  the  amount  thereof,  the  surro- 
gate shall  make  an  order  directing  the  payment  of  the  same,  or  of  such  part  thereof  as 
he  may  specify,  within  ten  days  thereafter.  If  the  executor  or  administrator  files  an 
answer  setting  forth  the  facts,  and  therein  disputes  the  validity  of  the  claim  or  claims, 


§217  SURHOGATE'S  COURT  ACT  art.  12 

or  the  reasonableness  of  the  amounts  tiiereof,  the  surrogate  shaU  direct  that  the  claim 
or  claims  so  disputed  be  heard  upon  the  judicial  settlement  of  the  accounts  of  such 
executor  or  administrator.  If  it  shall  appear  that  no  money  has  come  into  the  hands 
of  the  executor  or  administrator  the  proceeding  shall  be  dismissed  without  costs  and 
without  prejudice  to  a  further  application  or  applications  showing  that  since  such  dis- 
missal the  executor  or  administrator  has  received  money  belonging  to  the  estate.  At 
any  time  after  three  months  from  the  date  of  the  former  order,  if  no  answer  was  filed 
disputing  such  claim,  a  further  application  may  be  made  by  petition  stating  the  facts 
upon  which  the  belief  of  the  petitioner  that  there  are  moneys  in  the  hands  of  such  exec- 
utor or  administrator  applicable  to  the  payment  of  his  claim,  is  based.  Upon  such 
further  apphcation  the  issuance  of  the  citation  shall  be  in  the  discretion  of  the  surrogate. 
If  upon  any  accounting  it  ^hall  appear  that  an  executor  or  administrator  has  failed  to 
pay  a  claim  for  funeral  expenses,  the  amount  of  which  has  been  fixed  and  determined 
by  the  surrogate,  as  above  set  forth,  or  upon  such  accounting,  he  shall  not  be  allowed 
for  the  payment  of  any  debt  or  claim  against  the  decedent  until  said  claim  has  been 
discharged  in  full;  but  such  claim  shall  not  be  paid  before  expenses  of  administration 
are  paid.  The  expression  ^^ funeral  expenses,''  as  used  in  this  article,  shall  include  a 
reasonable  charge  or  expenditure  to  provide  for  the  perpetual  care  of  the  decedent's 
burial  lot,  in  case  no  express  provision  for  such  care  was  made  by  the  decedent  in  his 
lifetime.    (Am.  by  L.  1921,  ch.  201,  in  eflfect  Oct.  1,  1921.) 

DwtfAtfon.— Code  oiv.   proo.,   1 2686.    m    am.    by  Allen  v.  Allen,  3  Dem.  504;  Quin  ▼.  Hill.  4  Dem.  69;  Mat; 

L.  1020,  ch.  404,  without  efaanse;  ae  revised  by  L.  1014.  ter  of  Hooney,  5  Dem.  265;  Matter  of  Erlaeher,  8  Redf.  8; 

ch.  443  from  former  1 2720.  as  added  by  L.  1803,  ch.  686.  Matter  of  Mount,  3  Redf.  0;  Matter  of  Rooney,  3  Redf.  15; 

and  am.  by  L.  1001.  ch.  203.    Former  (§  2733-2735.  2741  Matter  of  Luckey.  4  Redf.  05:  Matter  of  Miller.  4  Redf. 

wwe'eonoolidated  by  L.  1803.  ch.  686.    |  2733.  new  aa  302;  Campbell  v.  Pw4y.  5  Redf.  434;  Chalker  v.  Chalker, 

oricinaUy  introduced  in  code  cIy.  proc.,  i  2734,  originally  5  Redf.  480. 

revised  from  R.  S.,  pt.  2,  ch.  6.  tit.  3,  If  54,  55.    12735.  PaymeBt  "0«t  of  lint  moiMn  iwrtwid,*— Matter 

originaUy  revised  from  R.  8.,  pt.  2,  oh.  6.  tit.  3,  S  54.  of  Baldwin,  67  Miso.  353.  124  N.  Y.  Supp.  850. 

1 2741,  oricinally  revised  from  R.  S..  pt.  2,  eh.  6,  tit.  3.  BMBedy  net  eulittlve.— O'Connor  v.    Domey.  07 

I  Ak  Miao.  506.  163  N.  Y.  Supp.  304. 

The  amendment  of  1021  made  to  oonform  to  code  dv.  BcaMiiiableiiess. — ^Matter  of  Wlncersky,  75  Misc.  70, 

proc..  i  2686.  as  am.  by  L.  102a  ch.  404.  184  N.  Y.  Supp.  877;  Matter  of  Moran,  75  Miso.  00,  184 

Iloteof  refltefs  of  ltU.--See  75  Misc.  70-07.    Part  N.  Y.  Supp.  068;  In  re  Crawfocd's  Estate.  144  N.  Y. 

of  former  §  2720*  rewritten.     If  the  daim  is  disputed  it  Supp.  565. 

ought  not  to  be  tried  imtil  all  interested  parties  are  in  DNBtermliwtfon     of    roMOOAbleiieii.— Matter     of 

court,  hence,  in  such  ease  trial  is  postponed  until  judicial  Lucas,  02  Misc.  85,  155  N.  Y.  Supp.  1017:  Matter  of 

settlement.  Young,  02  Miso.  633,  157  N.  Y.  Supp.  404;  O'Coonar  t. 

.JbOL  lencm.— Patterson  v.  Patterson,  50  N.  Y.  674;  Domey.  07  Misc.  506.  163  N.  Y.  Supp.  304. 

Matter  of  Reynolds,  124  N.  Y.  388;  Matter  of  Kipp,  Implted  vromlse  to  par-— Matter  of  Flynn.  76  Mise. 

70,App.  Div.  567,  75  N.  Y.  Supp.  580;  Matter  of  Kalb-  87.  134  N.  Y.  Sum.  874;  Matter  of  Moran.  75  Miso.  00. 

fldsoh.  78  App.  DiT.  464.  70  N.  Y.  Supp.  651;  Matter  of  134  N.  Y.  Supp7968. 

Beach.  1  Misc.  27**22  N.  Y.  Supp.  1070;  Matter  of  How-  Uiiiltottoil«— Matter  of  Powers,  75  Misc.  85, 134  N.  Y. 

ard.  3  Misc.  170,  28  N.  Y.  Supp.  836:  Matter  of  Franklyn,  Supp.  067. 

36  Misc.  107. 56  N.Y.SiwwS;  Laird  v.  Arnold.  42Hi^  PMbnom  of  eMm.— Barter  v.  Hawksworth.  103 


136;  Kittie  v.  Huntley.  67  Hun  617.  22  N.  Y.  Supp.  510;     Misc.  242, 160  N.  Y.  Supp.  476. 
Tickel  v.  Quinn.  1  Dem.  425;  Zapp  v.  MUler.  3  Dem.  266; 

§  217.  Proceeding  to  compel  payment  of  debt,  legacy  or  distributive  share,  or 
deUvexy  of  property. 

Where  the  executor  or  administrator  has  not  begun  the  publication  of  the  notice  to 
creditors  to  present  their  claims,  and  three  months  have  elapsed  since  the  probate  of  the 
^ill  or  grant  of  letters  of  administration,  or  where  such  publication  has  been  completed, 
any  creditor  of  the  deceased  havmg  a  claim,  which  has  not  been  rejected,  or  any  person 
entitled  to  a  specific  bequest,  or  to  a  legacy  or  other  pecuniary  provision  under  a  will, 
or  to  a  distributive  share  of  an  estate,  may  present  to  the  surrogate's  court  a  petition 
setting  forth  the  facts  and  prapng  that  the  executor  or  administrator  be  cited  to  show 
cause  why  he  should  not  pay  said  claim  or  pay  or  satisfy  such  bequest,  legacy  or  dis- 
tributive share. 

Upon  the  return  of  such  citation  the  executor  or  administrator  may  reject  such  claim, 
or  show  good  and  sufficient  cause  why  he  should  not  pay  such  claim,  or  pay  or  satisfy 
such  bequest,  legacy  or  distributive  share  in  whole  or  in  part. 

The  surrogate  may  dismiss  such  petition,  or  direct  immediate  payment  or  satisfaction 
thereof  in  whole  or  in  part,  or  upon  receiving  a  bond  as  provided  in  section  two  hundred 
and  eighteen  of  this  act. 

Dct|f»ttMi.— Code  dv.   proe..   §2687.    aa    am.    by  repealed  becauae  with  a  jucfioial  Mttlement  poiAle  ia 

L.  1918,  ch.  121.  without  cnange;  revised  by  L.  1914,  about  aix  months,  or  at  the  end  of  a  year  at  the  Icoiceet,  the 

oh.  443  from  former  1 2722,  ae  am.  by  L.  1893,  A.  686:  proviaon  for  application  for  payment  of  debt  seems  use- 

L.  1911,  ch.  434.    The  amendment  ot  1903  oonsolidatea  Ins, — application  for  an  accounting  should  be  made. 

former  |S  2717.   2718.     I  2717.   originally  revised   from  Every  rqiresentative  should  advertise  for  claims,  but  aa 

R.  8.,  »L  2.  ch.  6,  tit.  5,  1 18.  in  part.    S  2718.  new  as  some  wiunot.  this  seetioii  has  been  written  to  afford  reKsf 


ori^nally  inserted  m  code  civ.  proc.  •  in  such  cases,  and  inddentally  in  cases  where  speoifie 

note  or  nnamt  «r  lfl4.— Former  §2722  Is  to  be    property  has  not  been  delivered. 


CLAIMS;  PAYMENT  OF  LEGACIES,  ETC.                     81218,219 

(□uIvo-Uk  tor  eUrna,  IHt.  filO.  57  N.  Y.  Bupp.  tti;  M 

It  cluDU  Bt  ths  end  of  Mis).  3§S,  80  N.  Y.  Supp.  274;  ^ 

inncmoDiu  Uin.  IBl.  llfl  N.  Y.  Sapp.  288: 

Ap^eatlM.— Matter   ot  Biwklyn  Tnut    Co.,    170  Miae.  W,  129  N.  Y.  Sunp.  611;  M> 

App.  DIv.  2S2.  IM  N.  Y.  Supp.  G13;  Matter  of  Miosr.  39  Epii.  Cburcb,  S6  Hoa  315:  Hstta 

MIb.  «0G,  so  N.  Y.  Supp.  64^;  Mutter  of  Mono,  5S  Mise.  ISA,  £7  N.  Y.  Supp.  7.  affd..  142 

4SS.  HI  N.  Y.  Supp.  040;  MaMw  of  Modemo,  S3  Hun  aterenaoo,  77  Bun  303,  2S  N.  Y. 

MI.  17  N.  Y.  Supp.  731;  Mmttei  of  StevenHO.  T7  Hon  Aluuda.  88  Hun  147,  31  N.  Y. 

203,  28  N,  y.  Snpp.  362.  CorbetU  SO  Hun  182.  36  N.  Y.  f 

Jluladleltiut  ot  iDiMflmte.— Glaaua  v.    Foatil,    8S  Hunmond.  92  Hun  478, 36  N.  Y.  8i 

N.  Y.  434;  MittEr  of  UoaH-hill,  35  App.  Diy.  434,  54  Coddin«lon.  1  Dam.  3i\  Emitb  v. 

N.  Y.  Supp.  967,  afld.,  158  N.  Y.  721:  Matter  of  SW-  Cutbbart  y.  Ittedotoa.  3  Dam.  134; : 

wood,  75  App.  DiT.  34:i.  7S  N.  Y.  Supo.  184.  Dem.  146;  Kooh  v.  Alkn.  3  Dam.  U 

Statnte  at  nmltatlaiii.— Matter  oT  Warnar.  89  App.  4  D«m.  181;  Edate  of  Codrey,  5 

DiT,  91.  56  N.  Y.  Supp.  586;  Mattel  of  Wanw  t.  Butle.  Oeohder,  5  Kedf.  311. 

32  Miaa.  483.  50  N  YT  Supp.  940.  PudmhI  of  eUtna.— CdIUs  r.  Rutledn,  136  N.  Y. 

rMltlOD.— Cole  V,  Tnpemilac,  26  Bvm  433;  Houae  v.  S21;  Matter  of  Ouim,  IS  App.  Div.  34.  44  N.  Y.  Snpp. 

Ante.  3  Bedf.  307.  806;  Mattsr  of  FWwm.  19  Am.  Div.  478,  46  N.  Y.  Sup. 

OttltoB.— Hitdder'.  Eilale.  21    Mbc.   417.  47  N.  Y.  557;  MatterofGall,  47  AppTBiv.  490,  62  N.  Y.  Bupp.  420: 

Supp.  1069;  Pavaer  v.  Wendt.  2  Dam.  221;  Beekman  v.  IMatMr  of  Walker.  70  App.  Div.  263.  74  N.  Y.  Supp.  071; 

Vanderveer.  a  Dem.  221 ;  Rank  v.  Camp,  3  Dem,  ^.  Mailer  ot  Von  der  Lieth,  26  Min.  255.  55  N.  Y.  Supp.  423: 

ABVmr.— Rurlburt  v.  Duranl.  88  N.  Y.  121;  Riaga  v.  Mattar  of  MarnaLlin,  26  Miw.  260,  55  N,  Y.  Supp.  426: 

CtMB,  89  N.  Y.  470;  Feigtar  V.  Shepard,  02  N.  Y.  251;  Hal[  V.  Duaa^nsy.  38  Eon  126;  Matter  of  Connr.  6 

Matter  of  M'Cauley,  94  N.  Y.  574;  Lambert  v.  Craft.  98  Dam.  290:  Bulklsy  v.  Staati,  4  "  "  — 

N,  Y.  342;  Matter  of  MiJu.  170  H.  Y.  75,  cevf.  61  A|^.         Ttit  BBrman*  af  ' 


DiT.  662,71  N.  Y,  Supp,  71;  Holly  v.Gibbona.  176  N.f.  Miac.  3^  28  N.  Y.  Sup,.  __  _. 

620:  Matter  of  Youna  Msn'a  <£rWJan  Aggn  ,  22  App.  Jadsmcnfa.— ^MoNulty  V.  Huid.  72  N,  Y.  S18;  Gla- 

DiT.  326,  47  N.  Y.  Supp.  854;  Matter  of  Muller,  26  App.  oiua  v.  FDcel,  88  N.  Y.  434;  WiUia  v.  Sharp.  US  N.  T. 

DiT.  269,  50  N.  Y.  Supp.  TSS;  Matter  of  Dunn.  39  App.  396;  Archer  t.  FuthIh.  4  Radt.  8S. 

§  218.  Payment  of  legacies. 

No  l^ftcy  shall  be  paid  by  an  executor,  or  administrator  with  the  will  annexed,  before 
the  eompletion  of  the  publication  of  notice  to  creditora  if  such  notice  be  published,  or 
if  none  be  published  before  the  expiration  of  one  year  from  the  time  of  granting  letters 
testamentary  or  of  administration,  unless  directed  by  the  will  or  by  a  decree  on  an  ac- 
counting to  be  sooner  paid.  6equest8  of  specific  articles  of  property,  other  than  securitiea 
representing  money,  may  be  delivered  at  any  time  in  the  discretion  of  the  executor. 
Whenever  a  legacy  is  directed  by  the  will  to  be  sooner  paid,  or  specific  property  is  be- 
queathed, the  executor  or  administrator  may  require  a  bond,  with  two  sufficient  sure- 
ties, conditioned,  that  if  debts  against  the  deceased  duly  appear,  and  there  are  not  other 
assets  to  pay  the  same,  and  no  other  assets  sufficient  to  pay  other  legacies,  then  the 
l^iatees  will  refund  the  legacy  eo  paid,  or  the  value  of  the  articles  so  delivered,  with 
interest  thereon  or  such  ratable  portion  thereof  with  the  other  legatees,  as  may  be 
necessary  for  the  payment  of  such  debts,  and  the  proportional  parts  of  such  other 
t^acies,  if  there  be  any,  and  the  costs  and  charges  incurred  by  reason  of  the  payment 
to  such  legatee,  and  that  if  the  will,  under  which  such  legacy  is  paid,  be  denied  probato 
on  appeal  or  otherwise  that  such  legatee  will  refund  the  whole  of  such  legacy,  with  interest, 
to  the  executor  or  administrator  entitled  thereto, 

DnlTBtloii.— Code  dv.  atn..  |  M88.  without  Aann:  Daty  of  raaentar  ts  tak«  yuwlJiiB  of  Muuwttf 

MreviaedbyL.1914,  oh.  443fr«a  livinsr  I  2711.  aa  addfiil  mtOaanj  tManMlfacd.— Matter  of  Columbia   TruiC 

t^  L,  1893,  ah.  SSS;  orivnally  revlaed  from  R.  B.,  pt.  2.  Co.,  136  App.  Dfr,  377.  l7l  N.  Y.  Snpp.  676, 

cb.  e,  til  3,  ||43-t6.  LafUT  to  widow.— MoCom  T.^rCora,  100  N.  Y. 

Hote  of  tnben  ot  Itl4.— Provlsloa  for  Judical  asttle-  511 ;  Matter  ot  Hildebrand'i  EiteU.  1  Miio.  245,  23  N.  Y. 

ment  at  aipliBtion  of  notioe,  mahia  letMiM  payable  then.  Supp.  143:  Mattor  of  Maaok,  13  Miie.  338. 35  N.  Y.  Supp. 

Laat  part  omitted  aa  first  part  of  Hotion  ahancM  the  109. 

mle.  PHar  parniMit  npaii  IfflMC  band. — Moaa  r.  Cohan, 

In  niMraL-^Riaa  t.  Palmar,  115  N.  Y.  506;  Beards-  158  N.  Y.  240. 

l«v,MoCulcheon,26App.  Div.  4O0.40N.  Y.  Supp.  636:  Intawat.— Matter    ol   Buthatford,    196    N.    Y.    311, 

Uatter  of  Traylt,  10  Miac.  293.  31  N.  ¥.  Supp.  086,  alld..  Matter  at  O'Hara,  19  Mlae.  254,  44  N.  Y,  Sopp.  222, 

n  Hob  420, 12  N.  Y.  ftvp.  8S7;  StevHa  r.  Mfloher,  SO  Lyom  r.  SMnbutt,  87  Miw.  oaS,  TO  N.  Y,  Bopp.  241: 

HBaU4.80N.Y.Snpt).W6;  Warren  T.BoDTler.  68  DCas.  Matter  of  Baaw.  67  Idiaa,  82.  124  N.  Y.  Sopp.  426; 

IM.  I24N.  y.  Sapp.  Ml;  Bndy  t.  Han«w.  S8  Mlaa.  198.  Matter  of  JaOHacd,  103  MIm.  ITS,  199  S.  Y,  Sspp,  I07B; 

U3  H.  Y.  Sapp.  646.  Matter  at  TiUeB,  106  Miao.  Btl:  Matter  of  BtrawSeU,  04 

Tim*  OC  HCTno*.— LeoHTd  t.    Harney,   03   App.  Hud  277, 18  N.  V.  Supp.  913.  aftd.,  1S5  N.  Y.  102:  Matter 

Div.  294.  71 14.  Y.  Supp.  6M;  Matter  o<  Utiea  Truit  A  of  Barker.  180  App.  OTt.  317,  174  N.  Y.  Supp.  230. 

Daporit  Co..  14S  App,  Div.  525.  138  N.  Y.  Snpp.  14.1;  Klsktl  of  I nfibte.— Matter  of  Reeke,  112  Miao,  073. 

Uatter  of  Broolilyn  Truit  Co.,  179  App.  EMv.  202.  160  184  S,  Y.  Supp.  27S:  Mattat  of  l^tam,  34  Miae.  25,  09 

N.  Y.  Supp.  613;  Matter  of  BramKr.MMiM.  31,02  N,Y.  N   Y.  SuM).  AOl,  affd.,  01  Ajib.  Div.  613,  70  N,  Y.  Supp. 

Btmi.  lOOi:  Mailer  of  Stanton.  41  Miao.  378.  84  N.  Y.  034,  aSd.,  109  N.  V.  514;  Whltloolc  v.  Whitlook.  1  Dam. 

aipp.  46,  ISO, 

§  219.  Petition  to  compel  pajnneat  of  legacy  or  delivery  of  property  by  a  testa- 
mentary trustee. 

Where  a  person  is  entitled,  by  the  terms  of  the  will,  to  the  payment  of  money,  or 
the  delivery  of  personal  property,  by  a  testamentary  trustee,  he  may  present  to  the 
surrogate's  court  a  petition,  setting  forth  the  facts  which  entitle  him  to  the  payment  or 
delivery,  and  praying  for  a  decree,  directing  payment  or  dehvery  accordingly;  and  that 
the  testamentary  trustee  and  all  other  persons  whose  rights  or  interests  would  be  affected 
by  the  decree  may  be  cited  to  show  cause  why  such  a  decree  should  not  be  made.    If 


Si  220-222  SURROGATE'S  COURT  ACT  art. 

the  petjtioner  is  so  entitled,  only  upon  the  happening  of  a  conUngency,  or  after  tl 
expiration  of  a  certain  time,  he  must  show  in  his  petition,  that  his  right  to  the  mow 
or  other  property  has  become  absolute. 

iS:  Miittw  of  MoCartnick,  40  App.  dr.  73,  B7  N. 
im.  G4S:  In  n  Alda'i  Ettats,  14S  N.  T.  Bupp.  IIOS. 

^ ,,. —  HeMtm-— Bookoujiv.  VKidervB«r,8Dem.  221. 

a  of  Undarbill,  35  App.  Div.  434,         ParnMDt  to  ■mliitwn      Titilliii  of  Fii«ar,  30  IQ 
M  n.  I.  HUIRI.  IID7,  uliL.  1£8  N.  Y.  721;  M«ttsr  of  Mo-     S73,  63  N.  Y.  Supp.  1103. 
Quad*,  1S7^^.  DiT,  344. 142  N.  Y.  Supp.  493^  Matter  of         Sato  of  roltj.— Beniutt  v.  Cnia,  41  Hua  1S3. 
Cronk,  109  MSe.  fil«.  ITS  N.  Y.  Supp.  IBl.  aopport  irf  liihiita.-~H>It«  of  Shenw.  34  MlM.  31 

ntUlM.— Mattai  of  V«!enHle,TMiM.  4fll.  23  N.  Y.  63  nT  Y.  Supp.  714;  Matter  of  Brown.  SO  Miao.  4,  1 
Bupp.  2S9i  EaUta  of  Jara«  Itilay.  4  Miu.  338.  3i  N.  Y.      N.  Y.  Sumrisa. 

Bupp.  30»:  Mattor  of  Martin,  2TMiu  4IS,  M  N.  Y.  Supp.  PeudCDcr  oT  accowilliic.— Matter  ol  Kent.  BZ  Mb 
STiiMattwofOdell.  S2Hun  88.4  N.Y.  Supp.  S».  113.  1S5  N.  T.  Supp.  3S3. 

iDtCTMt  tUKi  IncanH.— Matter  of  MeOuier.  94  N.  Y.         miimctton    rMfralDliw    ■ceonnUBC.—MattBr 
RobiUHO.  1S6  Aiq).  Div.  X3,  141  K.  Y.  Sivp.  470. 

g  220.  Proceedings  upon  return  of  citation. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section,  the  suiroga 
must  hear  the  allegations  and  proofs  of  the  parties,  and  must  make  such  a  decree  in  ti 
premises,  as  justice  requires.  In  a  proper  case,  the  decree  may  require  the  testamenta 
trustee,  who  is  unable  to  deliver  personal  property  to  which  the  petitioner  is  entitle 
to  pay  the  value  thereof. 

DvlnltoB.— Code  dv.  proo..  1 SBSO,  without  ohann;  Jama  Rilay,  4  Miao.  338.  34  N.  Y.  Sinn.  800;  Hatto 

u  rflviuil  hv  I.  1014.  .A,  «.i  fmm  {nrn.Br  |  2806;  iB^on  Stavsna.  so  MUc  1B7,  46  N.  Y.  Sopp.  fife. 

. DUinlual  ol  petltlDn.— Matter   of    RobinaoB,  1 

•f  IMt— In  Hna  with  the  •nIaitBd  App.  Div.  363,  141  N.  Y.  Suiy.  470;  Matter  o(  Facta. 


Nat*  ta  nrlNn  «f  1U4.— in  Hna  with  the  enluced  App.  Div.  3e3, 141  : 

juriidictitin  of  the  oourt  it  would  Kem  win  to  prevent  the  MiH.  SSI.  TS  N.  Y.  .»iv.  luui ,  .u>m  »  uuw.  .~.  >• 

dwmiwal  of  the  prooecdlDt,  but  let  the  nrrogaie  deter-  S8,  4  N.  Y.  Saini-  9Sa. 

mine  under  hie  seneral  juriadlotion  what  relief  ihall  be  ttUtribnllciii  prtor  to  filial  aeeoBntbu. — Matt«r 

(ranted.  Kent.  173  Acq},  Div,  M3,  IIW  N.  Y.  Suiq>.  017. 

Annrcr.— Matter  ol  McOartar,  H  N.  Y.  SSS;  Estate  ol 

§  221.  Decree  for  advance  payment  of  lega<7  on  giving  security. 

Whenever  a  person  who  will  be  entitled  to  the  payment  or  satisfaction  of  any  tesi 
mentary  provision,  or  distributive  share,  is  in  actual  need  of  the  same  or  of  some  pt 
thereof  for  his  support  or  education,  he  may  present  to  the  surrogate's  court  his  petiti 
setting  forth  the  facts,  and  ttiereupon,  in  the  discretion  of  the  surrogate,  a  citation  m 
issue  to  the  executor,  administrator  or  testamentary  trustee  to  show  cause  why  t 
prayer  of  the  petition  should  not  be  granted.  If  it  appears  on  the  return  of  the  citatic 
that  the  amount  of  money  and  the  value  of  the  other  property  in  the  hands  of  the  i 
spondent  applicable  to  the  payment  of  debts,  l^acies  and  expenses,  exceeds,  by  at  1« 
one-third  the  amount  of  all  known  debts  and  claims  against  the  estate,  of  all  legac: 
which  are  entitled  to  priority  over  the  petitioner's  claim,  and  of  all  legacies  or  distributi 
shares  of  the  same  class;  and  that  the  payment  or  satisfaction  of  any  testamentary  pi 
vision  or  distributive  sluu«,  or  some  part  thereof,  is  necessary  for  the  support  or  educati 
of  the  petitioner,  whether  adult  or  infant,  or  of  Ids  family,  the  surrogate  may,  in  I 
discretion,  make  a  decree  directing  payment  or  satisfaction  accordingly,  on  the  filing  ol 
bond,  as  provided  in  section  two  hundred  and  eighteen  of  this  act. 

Dortntltati. — Code  dv.  proo.,  |  2SB1,  without  ohaaa*;  three  nuntha.  it  no  notioe  to  oeditm  la  beinc  publirii 

ae  reviled  by  L.  1614.  eh.  443  fawn  lormei  (2733.  aa  am.  andtbai«ii(uffid«it  pnJpfty.andthetlikttgaEidl^Hil 

by  L.  1803.  oh.  OSS;  former  1Z7IB,  reaumbiced  by  the  Conpulnry  payiaent  at  IIh  terminaHon  al  adnrt 

amendment  of  1863;  originally  reriaad  from  R.  8-.  pt.  3,  ment  lot  orMlton,  or  at  ths  end  of  a  year,  with  ri^l 

A.B,  Ut.  3,  If  S3,  83.  '-" ■-"-' '-'-  -"- — ■ 

Note  rfnrlMn  or  UU.~-RerereDoa  made  to  adult  — ,  „  ., r..— 

that  tbe  netion  eonld  not  be  eonetnied  aa  apptyinc  only  Compulaory  payment 

t  1 3T33  raimtteo,  and  made  rimitar  in  new         Dlaoretioaary  adi 


Tbtn  ar*  now  tlie  foUowlni  provieioui^  AdTanesd  pumai 

Al^eatiaD  tow  payment  of  debt,  l^aoy.   etc..    after     Miao.  403,  IM  N.  Y. 

g  222.  Payment  of  ezpeases  iocurred  by  representative. 

An  executor,  administrator,  guardian  or  testamentary  trust«e  may  pay  from  the  fui 
or  estate  in  his  hands,  from  time  to  time,  as  shall  be  necessary,  his  legal  and  proper  i 
penses  of  administration  necessarily  incurred  by  him,  including  the  reasonable  expei 
of  obtaining  and  continuing  his  bond  and  the  reasonable  counsel  fees  necessarily  incun 
in  the  administration  of  the  estate.  Such  expenses  and  disbursements  shall  be  set  foi 
in  hie  account  when  filed,  and  settled  by  the  surrogate. 


art.  12  CLAIMS;  PAYMENT  OF  LEGACIES,  ETC.  |§  229-227 

Dertvmtteii.— Code  dv.  proe.,  1 2002,  m  added  by  Malnlenanee  of  testotor's  houMhold.^Mattar  oC 

L.  1014,  oh.  448,  wiihout  ohafise.  Wataon,  86Miao.  688, 148  N.  Y.  Sapp.  002. 

Note  of  Nftocn  of  1M4.— In  theory  now  many  pay-  Bipoiiaea  of  steiiogi«plier. — ^Aiatter  of  Hammer,  M 

menta  of  audi  oharaottfr  muat  be  made  from  personal  Miao.  647, 160  N.  Y.  Supp.  101. 

funda,  although  in  praff oe,  they  are  not.    It  is  better  to  Counael  feaa.— Matter  of  Dosober,  166  App.  Dir.  108i 

aathome  the  oommon  praotioe.  161  N.  Y.  Supp.  76;  Jessup  v.  Smith,  170  App.  Div.  606, 

nmcrsl  ezpeoMa.— Matter  of  Vika,  86  Miao.  170, 140  166  N.  Y.  Supp.  668;  In  re  Norton's  Estate,  162  N.  Y. 

N.  Y.  Supp.  121.  Supp.  216;  In  re  O'Connor's  Estate^  162  N.  Y.  Supp.  057; 

Matter  of  Fullam,  101  Miso.  614, 181  N.  Y.  Supp.  677. 

§  223.  Power  and  duty  of  executor  before  probate. 

An  executor  named  in  a  will  has  no  power  to  dispose  of  any  part  of  the  estate  of  the 
testator  before  letters  testamentary  are  granted,  except  to  pay  funeral  charges,  nor 
to  interfere  with  such  estate  in  any  maimer  further  than  is  necessary  for  its  preservation. 

Derlvmtloii.— Code  dv.  proc,  1 2603,  without  change;  Div.  64,  46  N.  Y.  Supp.  460:  Matter  of  MitcheU,  36  App. 

aa  revised  by  L.  1014.  oh.  443  from  former  1 2613,  as  added  Div.  642,  66  N.  Y.  Supp.  726.  affd..  161  N.  Y.  664. 

by  L.  1803,  eh.  686;  oriainaUy  revised  from  R.  S.,  pt.  2.  Payment  of  ftiiMrnI  enMnaea.— Patterson  v.  Bu- 

eh.  6,  tit.  2,  H  6, 16. 16. 22.  ohanan.  40  App.  Div.  403J&  N.  Y.  Supp.  170;  RUey  v. 

TnaamMwa  of  eatate.— Matter  of  Maroellus.  166  Waller.  22  Miso.  63.  48  N.  Y.  Supp.  635;  Barter  ▼.  Hawkt- 

N.  Y.  70;  Matthews  v.  American  Central  Ins.  Co.,  0  App.  worth,  102  Misc.  242,  160  N.  Y.  Supp.  476. 
Div.  330,  41  N.  Y.  Supp.  30;  Hull  v.  Cartledoe.  18  App. 

§  224.  Power  to  sell,  mortgage  or  lease  real  estate  may  be  executed  by  quali- 
fying executors. 

Where  any  power  to  sell,  mortgage  or  lease  real  estate  or  any  interest  therein,  is  given 
to  executors  as  such,  or  as  trustees,  or  as  executors  and  trustees,  and  any  of  such  persons 
named  as  executors  shall  neglect  to  qualify,  then  all  sales,  mortgages  and  leases  under 
said  power  made  by  the  executors  who  shall  qualify  shall  be  equally  valid  as  if  the  other 
executors  or  trustees  had  joined  in  such  sale. 

Ilcriv»lioii.-~Code  civ.  proo.,  1 2604,  without  ehance;        Sale  by  Malgaee  for  benaftt  of  creditors.— Matter  of 

aa  revised  by  L.  1014,  ch.  448  from  former  (  2642.  as  am.  Praets,  87  Miao.  128,  150  N.  Y.  Supp.  221. 

hy  L.  1888,  oh.  401;  orii^iiaUy  revised  from  R.  S..  pt.  2,        Fower  of  aarTlfliis  oaBCiitor  or  Inutoe  to  aeU.— 

oh.  6,  tit.  2,  II 0-12.  Striker  v.  Daly,  176  App.  Div.  620, 162  N.  Y.  Supp.  627. 

§  226.  Administrators  with  the  will  annexed ;  rights,  powers  and  duties. 

Where  letters  of  administration  with  the  will  annexed  are  granted,  the  will  of  the 
deceased  shall  be  observed  and  performed;  and  the  administrators  with  such  will  have 
the  rights  and  powers,  and  are  subject  to  the  same  duties,  as  if  they  had  been  named  as 
executors  in  the  will. 

Where  power  to  mortgage,  lease  or  sell  real  estate  is  given  by  a  will  to  an  executor  or 
trustee,  administrator  with  the  will  annexed  or  a  successor  trustee  may  execute  such 
power  in  any  case  where  the  original  executor  or  trustee  could  execute  tiiie  same,  unless 
contrary  to  the  express  provisions  of  the  will. 

Derlvmttoii.— Code  civ.  proe.,  1 2606,  without  change;  that  a  discretionary  power  of  sale  does  not  pass  to  an 

as  revised  by  K  1014,  ch.  443  from  (first  sentence)  former  administrator  c.  t.  a.  or  suceessor  trustee.    First  sentenoe 

1 2613,  as  added  by  L.  1808,  oh.  686;  oxCi^bial^  revised  taken  from  former  12618. 

from  R.  S..  pt.  2,  ch.  6,  tit.  2,  |i  5, 16, 16. 22.  Power  of  8ale.~wUltams  v.  Williams,  162  App.  Div. 

note  of  ratlacn  of  tM4.~The  last  sentence  added  to  828,  136  N.  Y.  Supp.  000. 
cliance  the  confusion  arisinc  from  the  many  casea  holding 

§  226.  Power  to  sell,  mortgage  or  lease  real  estate  may  be  executed  by  quali- 
fying trustees  or  successors. 

Where  any  power  to  seU,  mortgage  or  lease  real  estate  or  any  interest  therein,  is  given 
to  trustees,  and  any  of  such  persons  named  as  trustees  shall  neglect  to  qualify,  then  all 
sales,  mortgages  and  leases  under  s%id  power  made  by  the  trustee  or  trustees  who  shall 
qualify  shaU  be  equally  valid  as  if  the  other  trustees  had  joined  in  such  sale.  Where  a 
successor  trustee  has  been  appointed  by  the  court,  or  is  named  in  a  will,  he  shall  have 
the  same  power  as  to  such  real  estate  as  the  trustee  or  trustees  had  who  were  named  in 
the  will,  unless  the  exercise  of  such  power  would  be  contrary  to  the  express  provision 
of  the  will. 

PMliatfau^—Code  dv.  proo.,  1 2606,  as  added  by  the  last  part  of  former  i  2604,  which  relates  to  exeoutors. 
L.  1014,  oh.  443,  without  change.  The  last  sentence  is  aoded  to  obviate  a  constant  diffi- 

Hote  of  ratlacn  of  ltl4.— This  section  is  in  Kne  with     culty  arising  ^ere  a  suecessor  b  appointed. 

§  227.  Conveyance  of  real  property  by  executor  or  administrator  to  holder  of 
contract  of  sale  made  by  a  decedent. 

Where  a  decedent  dies  seized  of  lands  after  he  has  made  a  contract  for  the  conveyance 
hereof,  his  executor  or  administrator  may  make  a  deed  reciting  said  contract  and  con- 

sa 
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i§  228,  229  SURROGATE'S  COURT  ACT  art.  12 

vejring  the  said  lands.  The  executor  or  administrator  or  the  vendee,  his  heirs  or  assigns, 
may  file  a  petition  praying  for  the  confinnation  of  the  act  of  the  executor  or  administrator 
in  delivering  the  deed,  or  for  a  decree  that  the  same  be  made  and  delivWed  or  the  execu- 
tor or  administrator  may  pray  for  the  like  relief  in  a  petition  for  the  judicial  settlement 
of  his  account.  In  either  case,  a  citation  shall  issue  to  all  persons  interested,  and  the 
court  shall  make  such  decree  as  justice  requires.  A  deed  delivered  piu^uant  to  this  sec- 
tion, upon  its  confirmation  by  such  decree,  shall  be  effectual  to  convey  all  the  right, 
title  and  interest  in  the  said  lands  which  the  decedent  had  at  his  death. 

Derlmtlon. — Code  dv.  proo.,  fi  26d7,  without  ohAnge;  assume  the  responsibility  ti&at  the  oontraot  is  good  and 

as  revised  by  L.  1914,  oh.  443  rrom  former  1 2801a,  as  enforceable  and  tiiathegets  all  of  the  money  due  under  it. 

added  by  L.  1008,  oh.  602.  The  heirs  or  devisees  have  nothing  but  the  naked  Isnl 

Note  of  revlsen  of  1914. — ^All  after  the  new  matter  in  title  and  we  have  ample  precedent  m  the  case  of  sheriffa, 

this  section  to  be  repealed.  referees  and  recovers  where  the  legiaUture  has  delesatad 

Where  the  deceased  person  has  made  a  contract  to  con-  the  power  to  public  ofBcers  to  execute  a  conveyance  of 

vey  real  estate  su^  contract  and  the  money  received  real  property.    The  former  section  was  so  techmoal  and 

under  it  is  defined  to  be  personal  (>state  (f  2672)  and  there-  expensive  in  its  (H)eration  that  in  many  actual  cases  people 

fore  the  heirs  or  devisees  aa  such  have  no  interest  in  the  entitled  to  the  deeds  could  not  obtain  them  even  tnoum 

property  except  that  they  hold  legal  title.    There  seems  all  of  the  interested  parties  consented,  on  account  of  wa 

to  be  no  good  reason  why^  the  representative  should  not  fact  ti&at  the  heira  were  often,  scattered  or  incompetent  to 

upon  his  own  rerobnsibihty  in  a  proper  case  execute  a  execute  a  deed. 

deed  which  will  fulfill  the  contract  of  the  deceased  person  Application. — Matter  of  McPherson,  114  Miao.  283, 

as  simply  aa  he  could  discharge  a  mortgage.    He  must  186  N.  Y.  Supp.  661. 

§  228.  Surrogate  may  direct  as  to  custody,  where  co-executors  disagree. 

Where  two  or  more  co-executors  or  co-administrators  disagree,  respecting  the  custody 
of  money  or  other  property  of  the  estate;  or  two  or  more  testamentary  trustees,  or 
guardians  of  the  property  disagree,  respecting  the  custody  of  money  or  other  property, 
belonging  to  a  fund  or  an  estate  which  is  committed  to  their  joint  charge;  the  surrogate 
may,  upon  the  petition  of  either  of  them,  or  of  a  creditor  or  person  interested  in  the 
estate,  and  proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring  them  to  show  cause, 
why  the  surrogate  should  not  give  directions  in  the  premises.  Upon  the  return  of  the 
order,  the  surrogate  may,  in  his  discretion  make  an  order,  directing  that  any  property 
of  the  estate  or  fund  be  deposited  in  a  safe  place,  in  the  joint  custody  of  the  executors, 
administrators,  guardians,  or  testamentary  trustees,  as  the  case  requires,  or  subject  to 
their  joint  order;  or  that  the  money  of  the  estate  be  deposited  in  a  specified  safe  bank 
or  trust  company,  to  their  joint  credit,  and  to  be  drawn  out  upon  their  joint  order. 

Derlvatloii.— Code  dv.  proc.,  1 2608,  without  change;  Joint  custody  of  assets. — Matter   of  Hoagland.  51 

as  revised  by  L.  1914,  ch.  443  from  former  |  2602;  seoUon  App.  Div.  347,  64  N.  Y.  Supp.  930.  affd,  164  N.  Y.  678; 

now  as  ocisuially  inaerfted  in  code  civ.  proo.  Matter  of  FraUgh,  42  Misc.  11,  85  N.  Y.  Supp.  830. 

Note  w  Tevlsen  of  ItU.— The  last    sentence  [of  Order  diseretioiiary.— Matter  of  Eisner,  6  App.  Div. 

Ibnner  1 2608]  is  already  covered  by  power  to  remove  or  563.  39  N.  Y.  Supp.  718;  Matter  of  Adier,  60  Hun  481, 15 

to  punish  for  contempt.  N.  Y.  Sura>.  227. 

rorpose  of  eectloti.— Matter  of  Stein,  33  Misc.  542, 68  Seetton  cited.— Matter  of  Eno.  Ill  MSao.  69, 180  N.  Y. 

N.  Y.  Supp.  993;  Chambers  v.  Cruikshank,  5  Dem.  414.  Supp.  880. 

Msagreeiiient.— Thompson   v.    Mott,    1    Dem.    32; 
Guion  v.  Underbill.  1  Dem.  302. 

§  229.  Money  paid  into  court  and  securities  taken;  how  disposed  of. 

Where  a  statute  requires  the  payment  of  money  into,  or  the  deposit  of  a  security 
with  the  surrogate's  court,  or  the  deposit  of  a  security  for  the  payment  of  money  with 
the  surrogate,  the  same  must  be  paid  to  or  deposited  with  the  county  treasurer  of  the 
county  or  to  the  chamberlain  of  a  city,  to  the  credit  of  the  beneficiary,  or  of  the  estate, 
or  of  the  special  proceeding;  unless  the  statute  contains  special  directions  for  another 
disposition  thereof.  Each  security  so  deposited  with  the  county  treasurer  or  chamber* 
lain  must  be  held  and  disposed  of  by  him,  subject  to  the  direction  of  the  surrogate's 
court;  except  that  he  must,  unless  otherwise  so  directed,  collect  the  principal  and  interest 
secured  thereby.  All  money  collected  by  or  paid  to  the  county  treasurer,  or  chamberiain 
as  prescribed  by  this  section,  must  be  held,  managed,  invested  and  disposed  of  by  him, 
in  like  manner  as  money  paid  into  the  supreme  court  in  an  action  pending  therein.  The 
provisions  of  law  relating  to  money  paid  into  or  securities  deposited  with  the  supreme 
court  in  an  action  pending  therein  and  held  by  a  county  treasurer  or  chamberlain  apply 
to  money  paid  to  and  securities  deposited  with  the  county  treasurer,  or  chambering  as 
prescribed  in  this  section;  except  that  the  surrogate's  court  exercises,  with  respect  thereto, 
or  with  respect  to  a  security,  in  which  any  of  the  money  has  been  invested,  or  upon 
which  it  has  been  loaned,  the  power  and  authority  conferred  upon  the  supreme  oourt 
by  law. 

INtHmtton.— Codeerr.proo.,  |20S^,  without  chance  of  L.  lOOS,  <di.  183:  L.  1909*  eha.  3,  240;  eeotioa  new  ae 
johetanoe,  amended;  reviaed  by  L.  1914,  oh.  443  from  originally  inaerted  in  eode  dv.  proc.,  1 2746.  aa  am.  by 
former  H  3687,  2740.    1 2937,  aa  am.  by  L.  1888,  oh.  889;     L.  1886,  ch.  868;  L.  1900,  oh.  664;  L.  1909,  eh.  66;  L.  1911, 
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art.  12  CLAIMS;  PAYMENT  OF  LEGACIES,  ETC.  §{230,»1 

oh.  328;  L.  1913,  eb.  10;  orisinaUy  raviaed  from  R.  8.*  Oonlrol  of  gmrpgato'i   eoiiri.~M»tter  of  Cit^  of 

pt.  3.  oh.  0,  tit.  a.  1 80.  New  Toric,  200  N.  yT  138,  revg.  137  Arp-  Div.  803*  132 

In  jeiMral.— People  ez  rel.  Naah  v.  Faulkner,  38  Hun  N.  Y.  Supp.  650. 
007;  a  C.  107  N.  yTiTJ. 

§  230.  Deposit  of  securities  may  be  ordered  on  revocation  of  letters. 

When,  upon  the  revocation  of  the  letters  of  an  executor,  administrator  or  guardian, 
or  the  removal  of  a  testamentary  trustee,  a  decree  shall  be  made  in  which  such  executor, 
administrator,  guardian  or  testamentary  trustee  is  personally  charged  with  or  directed 
to  pay  a  sum  of  money  upon  a  finding  that  he  has  made  an  unlawful  investment  or 
disposition  of  the  estate  or  fund  in  his  hands,  and  the  security  or  other  instrument  by 
which  such  investment  or  disposition  is  evidenced,  or  the  property  in  the  purchase  of 
which  such  investment  or  disposition  has  been  made,  shall  not  be  a  part  of  the  assets 
which  his  successor  may  be  legally  required  to  receive,  the  decree  shall  direct  that  such 
security  or  other  instrument,  or  such  property,  if  practicably  capable  of  delivery  imder 
such  direction,  be  forthwith  deposited  with  a  safe  deposit  company,  authorized  by  law 
to  do  business  as  such,  in  such  manner  as  to  prevent  the  withdrawal  of  tke  same  except 
upon  the  order  of  the  surrogate. 

ItarlTatlOD. — Code  civ.  proc.,  1 2700,  as  added  by  their  aate  only  upon  applioation  of  the  prooeede  upon  the 

L.  1914,  oh.  443,  without  chance.  deeree.     Hentotore  toie  repneentative  oould  take  the 

Hole  of  refiMn  of  lfl4.— Hiie  new  aeotion  enables  aeeaiitiee  and  never  aatiefy  the  deoree. 
the  sorrogate  to  retain  control  of  the  ceeniitiee.  and  peraut 


§  281.  Funds  of  estates  to  be  kept  separate. 

Every  executor,  administrator,  guardian  or  testamentary  trustee  shall  keep  the  funds 
and  property  received  from  the  estate  of  any  deceased  person  separate  and  distinct  from 
his  own  personal  fund  and  property.  He  shall  not  invest  the  same  or  deposit  the  same 
with  any  person,  association  or  corporation  doing  business  under  the  banking  law  or 
other  person  or  institution,  in  his  own  name,  but  all  transactions  had  and  done  by  him 
shall  be  in  his  name  as  such  executor,  administrator,  guardian  or  testamentary  trustee. 

Any  person  violating  any  of  the  provisions  of  this  section  shall  be  guilty  of  a  misde- 
meanor. 

D«ff»tfiMi«— Code  oiv.  proc.,  |  a6«4a,  as  added  by        Tnmtar  of  auots  hj  Mnlnlstnlar  to  Ills  surety. 

L.  1916,  oh.  588,  without  change.  —Matter  of  Butts,  109  Misc.  348, 179  N.  Y.  Supp.  877. 

ntoet.— Matter  of  Eariy,  112  Miso.  54,  182  N.  Y. 
Si«p.  537. 
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SURROGATE'S  COURT  ACT 


DiBposition  of  real  property  and  the  income  thereof 

'When  reDU  of  Tva\  prepay  mHv  b«  »pplied  in  the  Buaa  maoner  u  proceed!  of  mortnue.  la 
Realpropoty  Bi^ject  toduinAluonfortnesAtufulioDof  duria  qflunflt  Ui«  Mme  and  for  da 
^        •    '  ■     •      jpflTty  le  subject  td  diq»Bti(n]. 


Oi^  Is  ba  eiBnitHl  ud  npoit  m 

EiMUtlanD(ordwnotiSeirt«db)rd«Uh. 

343.  ElKVtiimof  theoidaridaereeathidkiklietUement;  » 


te  of  UmitAtioiu. 
te  order  ^tar  flltojE  bond. 


eotludkikl 

243.  AUoiTMiM  on  Ud  le  creditor  purchiudu. 


Pro^tfon  for  payment  of  UAdatenniaoJeluiiu  uid  debts  not  yet  due- 

W^ea  ooDvayadeiDot  to  Bffact  purchHer  or  moTtgBces  from  h^. 

EfToGt  o(  eoBveyuieoof  dflocdflnt'a  in  tanst  under  oonUACt. 

Prefluinptloaiman  zQoordi  bare  been  nmoTsd. 

Right  of  file  Uiunttobaconriderad  in  vie. 

Rutltutioo  from  useta  mbaequentty  dlaoovBred. 

Digpoaitioa  of  euiplua  to  skUety  mortsuca  or  other  lien  noiiniiiic  duilnc  deoadaot'i  tifedma. 

§  232.  When  rents  of  real  properly  may  be  received  by  the  exec 
admlnistiator. 

An  executor  or  administrstor  may  preseat  a  petition  to  the  Buirogate's  court 
for  leave  to  enter  into  possession  of  real  property  left  by  his  decedent  and  to 
and  control  the  same  and  receive  the  rents  thereof.  If  from  such  petition  it  shal 
that  a  mortgage,  lease  or  sale  of  such  real  property  will  be  necessary  unless  the  j 
specified  in  section  two  hundred  and  thirty-four  of  this  act  be  otherwise  ful 
citation  shall  issue  to  all  known  persons  within  the  state  of  New  York  who  h 
l^al  title  to  such  real  estate  by  descent  or  devise  to  show  cause,  why  the  praye 
petition  should  not  be  granted.  Upon  the  return  of  the  citati<m  the  surrogate 
his  discretion,  grant  the  prayer  of  such  petition  upon  such  terms  and  coudi 
justice  shall  require.  The  net  renta  bo  collected  shall  be  held  by  the  executor  of  i 
trator  and  be  brought  into  court  upon  the  judicial  settlement  of  the  account 
executor  or  administrator  and  there  disposed  of  as  provided  in  section  two  hund 
forty-two  of  this  act  for  the  disposition  of  proceeds  of  mortgage,  lease  or  sale 
estate. 


DcftrmUoD.— Cods  dv.  proa.   |  Z701,   a*  iddad  by  aattlanunt  to  be  wwountad  l<w  and  ^iphed  < 

L.  iei4,  ch,  443,  without  ifuwa.  muL— ly.    TUa  plan  wiU  alio  put  MawDaa  in 

No(«  at  rerlMti  »t  UU.— It  luw  alny*  wark«d  out  r«al  Mtal«  ownad  by  DOoreMaBta,  abaantees  o< 

u  4D  injuitioe  to  erediloii  that  the  heir  or  deviaae  ihould  teata.  where  now  no  one  luu  tba  rlfht  to  ooltaot 
b*  abb  to  caSeet  renta  lor  many  monUu  bom  real  eatate         In  nncnl.— Matter  of  Koe,  H  Miao.  00, 

which  equitably  beknued  to  tba  oredlton.     It  haa  aba  Hupp.%1;  Matter  of  Mafaokea.  101  Mtao.  170, 

wvked  lojuatiea  to  teddent  and  eompataot  part  owocn  Supp.  45S. 

that  tbeir  iulertala  riunild  be  aold  wben  a  tmr  montha'         IntMit  of  McOon.— Matter  of  Mahnken, 

nnt  would  have  lUMharted  all  the  debts.    llieTBfora,  It  ITS.  IST  N.  Y.  Sopp.  US. 
bM  MMoed  to  b*  wiH  and  luM,  and  within  tba  power  id         ApplleiltoB  by  eueator  la  tanaM  ml 

the  oourt,  to  uithoiiH  the  T«in«iitBtive  to  eour  into  Matter  of  Mould,  113  Miao.  009,  tSS  N.  f .  Sapf 
u  II  nil'  -  of  the  nal  aetata  when  all  ollt  may  aveatually         Iimanea  of  dtsUoD. — Matter  of  Malinkan, 

betequind  to  be  mortcasad,  leaaad  fs  aold.  and  to  ooUeet  ITS.  1S7  N,  T.  Supp.  US. 
tbe  rent!  and  bilns  than  Into  Kurt  upon  hia  judicial 

§  233,  Real  property  subject  to  disposition  for  the  satisfaction  of  i 
against  the  same  and  for  distribution. 

The  real  property,  or  interest  in  real  property,  of  which  a  decedent  died  sein 
be  disposed  of  as  prescribed  in  this  article;  except  where  it  is  exempt  by  law  fr 
and  sale  by  virtue  of  an  execution  or  where  it  can  be  disposed  of  under  a  valii 
contained  in  a  will  for  the  purpose  for  which  the  same  might  be  disposed  of  un 
article. 

But  no  such  property,  or  interest  in  property,  shall  be  mortgaged,  leased  or  sol 
an  order  in  surrogate's  court  to  satisfy  any  claim,  debt  or  demand,  unless  the  iw 
therefor,  or  the  proceeding  in  which  such  relief  is  asked,  shall  have  been  con 
within  ei^teen  months  from  the  date  when  letters  first  issued  to  an  executor  or  i 

*  Bo  in  orisbiaL     Don  not  aoatorm  to  aaotlaa  headlna. 
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trator,  or  unless  the  proceeding  in  which  such  relief  ia  aoked  ah^  h&ve  been  oommenoed 

by  an  executor  or  administrator  during  the  pendency  of  a  piooeedinr  fnr  thn  iudicial 

settlement  of  his  accoimte  and  in  such  case  only  in  case  the  r 

therein  sought  to  be  <UBposed  of  has  not  been  aliened  or  incumb 

or  by  the  devisees  of  a  decedent  prior  to  the  institution  of  sue 

however,  that  in  the  event  of  the  death  or  removal  of  an  ex 

during  the  pendency  of  the  proceeding,  the  time  between  the 

proceeding  and  the  commencement  of  a  new  proceeding  by  or 

office  shall  not  be  deemed  a  part  of  the  time  limited  herein.    (A 

in  effect  Oct.   1,    1921.) 

Dtttna»a.—Coda  av.    utai..   1 2703,    u    un.     by  App.  Dir.  Ml.  eS  N.  ¥.  S 

L.  iei7,ob.eM.L.  19I8,el).ai7.L.I9ao,fib.47S.wItlioa(  eS  Am.  DIr.  478.  73  N. 

chu(a  of  nbatusaj  nriaed  bj  L.  ISU,  A.  443  from  Min  14B.3SN.  Y.Supp. 

formo'  1 27te.  m  MB.  by  L.  ISM.  eh.  736;  oricioilly  i«-  Bupp.  lOOi;  Hkrvey  v.  M 

vindrr(«all.&,pt.2.<ih.  S.tit.  4.1 2.  wbd.  4.H20.  eS;  Supp.  83;  iUtla  ol  Bttt 

L.  1837.  di.  440,  U  *0-iZl  L.  IST4,  «b.  XT.  MS, 

Tha  UModowst  of  1921,  Tnnds  (o  eonlana  to  ooda  dv.         bprnun  af  mdmlnlitl 

ivoo..  1 2702.  M  am.  bv  L.  1920,  <ib.  479.  MtM.  647.  113  N.  Y.  Sun 

WHe  ^  »WtoWi  of  iW4.— Aj  tint  prooBBiHin  now  ooo-         FBHtnl  gipwuM.^B 

■ 8rof.^«ah»nt.ijm«i«  Dir,  4B3,  S3  N.  Y.  Bupp. 

-■--  uisd  irbere  then  >■  ■  Div.  338.  78  N.  Y.  8— 


ittd  POW9  of  ale.  App.  Dir.  70,  W  N.  ^ 

8«iMto  iMMb  tMlowed.— PenoDdoi  v.  Goodole.  IM      Mud.  IM,  31  N.  Y.  Bi 


a  iMMb  t 

N.Y.323,revt.lS2-,. ,. 

MUtw  ol  Rfd,  214  K.  Y.  3$3:  MmtMr  of  Mslioiiey,  3 
Hun  GOl:  MuUr  of  Genuwi  Buk,  39  Hun  ISl;  Vi 
VlHk  V,  Eota.  88  Hua  34S,  34  N,  Y.  8upp.  754. 

Scope  of  MCUOB.— Matter  ol  O'Brien,  39  Ak>.  Dli 
831,  n  N.  Y,  8upp.  933:  Smith  v.  Blood,  100  App.  T» 
317, 94  N.  Y.  Sapp.  M7;  Matter  of  Coutant.  M  l£ac.  3a 
U  N.  Y.  Supp.  713;  Rouasau   v.    Bteau.  60  Hua  2SI 


Cbarn  upon  raaltj.— Mattai  of  Go/  ol  Rooheitai, 

110  N,  ?,  ibSTmi- ■ " *-" - 


trf  Wood.  70  App.  IHt,  321.  7( 
Matber.  86  App.  Div.  172,88  N.  Y.  Supp.  10: 
IrfOflti — HaUaok  V  «»-"—'-   ™  » —    »■ 


Matter  of  Folay,  39  App.  Dti 
V "^[fofd,  74  Hiln  27 


„,  ^  N.  Y.  £.-„,  „-, 
Matter  of  Shipman.  82  Hi 
SaleafreolMfile.— 8 
4W:  Dill  V.  Wiiner.  S8  N. 
488:  Stoiohardt  v.  Cunnin 


8upp.M;Ri __. 

1^  S3  N.  Y.  Supp.  633;  A 

, N.Y.Supp.  lOMJMaltori 

Y.  IDS:  Matter     N.  Y.  Supp.  103;  Teban  t 


Sarnot,  A  App.  DIt. 

Htetato  oTliarilatl 

Dir.  5W,  180  nTV.  a 


N.  Y.  8 


a,  38  N.  y.  Supp.  si 

.  ..   Murray,   IKi  N.    ..   .._ __ 

Hsaao  V.  KavaoMuta.  138  N.  Y.  417;  MMts  of  lUob-     N.  Y.  31, 

nood,  163  N.  Y.  SS;  Matlar  of  O'Bnen,  39  App.  Div.         Cm!*.— mauar  oi  mo 

S21,UN.Y.eapp.935;Uttl>FalbN»(.BaokvlCigs.i3     Bnpp.    1137. 

§  23i.  For  wlut  purposes  real  property  is  subject  to  dispi 
The  real  property  specified  in  the  preceding  section  may  be  m 
for  any  or  all  of  the  following  purposee: 

1.  For  the  payment  of  the  debts  of  the  decedent,  including  j 
excepting  mortgage  liens,  existing  thereon  at  the  time  of  his  dea 

2.  For  the  payment  of  his  funeral  expenses,  including  therein  i 
services,  a  burial  lot  and  a  headstone  erected  thereon  and  a  reasoi 
ture  to  provide  for  the  perpetual  care  of  the  decedent's  burial 
provinon  for  such  care  was  made  by  the  decedent  in  his  lifeti 
1921,  ch.  201,  in  effect  Oct,  1,  1921,) 

3.  For  the  payment  of  the  reasonable  expenses  of  administra 
surrogate. 

4.  For  the  payment  of  any  truisfer  tax  assessed  upon  the  tn 

5.  For  the  pajmient  of  any  debt  or  legacy  charged  thereupon 
No  mortgage,  lease  or  sale  shall  be  ordered  for  the  purpose  i 

payments,  if  there  be  peraonal  property  applicable  to  the  full 
thereof. 

Such  real  property  may  also  be  sold: 

6.  For  the  payment  and  distribution  of  tlieir  respective  sharet 
thereto,  whero  any  or  all  of  sud  parties  are  infants,  proven  or 
absentees,  or  persons  unknown,  whenever  in  his  discretion  the  e 


PwliiMon. — Code  mr.  proa.,  12703,  without  ohani 

hSS  of  f ■*!«■»  «C  ItlA.— flubd.'  B  u  inaartadao  that  iboib  mu.i  i~«rra^ 

MkilavUhadoDlwUdaliBtllsmeBtfoidlatribatloBaBcl     on  the  eatatc^  Uie^taro 

"idU,  fw  provld«  for  eale  to  pay  tnuafcr  lu  by     "fnmml.— MittS  ol 

-^ofui.,™-*n„ *¥Ei.SU»-.ta, 

IS3  Aw  Oi'-  *<»■  1«  N 


; 


I 
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Sftle  for  MrpoM  off  Myfiit  4ebto.— Matter  of  Doyie,  Sale  Ite  MjUMBt  of  tocMf •— BranoMi  ▼.  Adler,  190 

180  App.  ElTvrSM,  167N:  Y.  Supp.  827.  App.  Div.  ^,  180  N.  Y.  Supp.  869;  Matter  of  Goet»- 

Sale  ffsr  pajrineiit  off  tancnl   eipeiiMf.— -In  re  maun,  96  Miao.  377, 160  N.  Y.  Supp.  503. 
Williama,  165  N.  Y.  Supp.  716. 

§  235.  Sale  to  be  refused  if  bond  be  given. 

An  order  empowering  an  executor  or  administrator  to, mortgage,  lease  or  sell  shall  not 
be  granted  if  any  of  the  persons  interested  in  the  estate  or  property  execute  and  file 
in  the  surrogate's  office  a  bond  in  such  sum  and  with  such  sureties  as  the  surrogate 
directs  and  approves,  conditioned  to  pay  all  the  charges  against  the  same  proved  and 
allowed  so  far  as  the  goods,  chattels,  rights  and  credits  of  the  deceased  are  insufficient 
therefor,  within  such  time  as  the  surrogate  may  direct.  Except  that  in  a  proper  case 
the  real  estate  may  be  sold  for  the  purpose  of  distribution  of  the  proceeds  as  provided 
in  subdivifflon  mx  of  the  preceding  section,  notwithstanding  the  giving  of  such  bond. 

INtHmlloil.— Code  dv.  proc..  1 2704,  without  ohaii«e;  by  L.  1885,  oh.  273J  L.  1884.  oh.  735;  L.  1904.  <ik  750;  m»- 
as  reviaed  by  L.  1914,  oh.  443  from  former  1 2705,  aa  am.     tion  new  aa  oiicinaily  inserted  in  oode  eiv.  proo. 

§  236.  Wh^n  and  how  real  property  may  be  mortgaged,  leased  or  sold. 

At  any  time  after  his  appointment  and  qualification  an  executor  or  administrator  may 
apply  for  an  order  to  mortgage,  lease  or  sell  the  real  property  of  the  decedent  for  any 
of  the  purposes  specified  in  section  two  hundred  and  thirty-four  of  this  act  by  presenting 
a  verified  petition  setting  forth  facts  showing  that  the  personal  property  left  by  the 
deceased  is  insufficient  for  the  payment  of  the  just  demands  and  charges  against  the 
same,  which  petition  shall  contain  a  schedule  of  the  funeral  expenses  and  claims  pre- 
sented to  and  allowed  by  him,  and  upon  presentation  thereof  a  citation  shall  issue  to, 
and  be  served  upon  all  persons  interested  in  the  real  estate  of  such  decedent,  or  in  any 
question  raised  with  reference  to  the  mortgage,  lease  or  sale  thereof;  and  upon  a  judi- 
cial settlement  of  the  accounts  of  an  executor  or  administrator,  any  party  to  the  pro- 
ceeding may  allege  and  show  by  proof  such  facts  and  circumstances  as  are  required  to 
give  the  court  jurisdiction  to  order  tl^e  mortgage,  lease  or  sale  of  the  real  property  left 
by  the  deceased  for  any  of  the  i^easons  specified  in  section  two  hundred  and  thirty-four. 
The  petition  presented  by  the  executor  or  administrator  as  above  provided,  or  the  peti- 
tion and  account  filed  in  the  proceeding  for  judicial  settlement  shall  be  sufficient  proof 
of  the  facts  therein  stated  unless  an  issue  is  raised  as  to  any  of  such  statements.  If  any 
person  interested  in  such  real  estate,  or  in  any  question  raised  with  reference  to  the 
mortgage,  lease  or  sale  thereof,  is  not  a  party  to  such  judicial  settlement,  the  surrogate, 
before  proceeding  further  shall  cause  such  person  to  be  brought  in  by  supplemental  cita- 
tion. 

Daliatlon. — Ckxle  dv.  proc.,  1 2705,  as  added  by  All  of  the  questioiis  arising  oan  then  be  determined  in  one 

L.  1914,  eh.  443,  and  am.  by  L.  1918,  eh.  317,  without  decree,  and  the  rishta  and  intersste  of  all  partiesb  both  in 

ebance.  the  personal  and  real  estate,  oan  be  properly  protected, 

" ""      -          •    -  "        It  of  IflS.— Matter  of  Eocel.  109  Miso. 


H ote  of  Nfiien  of  If lA.— Instead  of  a  aeparate  pro- 

eeedinc  with  its  attendant  delay  and  enpense,  the  mort-  514.  179  N.  Y.  Supp.  556. 
cace,  lease  or  sale  is  made  a  part  of  the  judicial  settlement        When  pcnoiuuly  Insaffleloiit. — Matter  of  Steele,  98 

when  generally  all  interested  parties  are  before  the  oourL  Miso.  180,  162  N.  Y.  Supp.  718. 

§  237.  Trial  and  determination  of  daims  and  expenses;  statute  of  limitations. 

If  any  claim,  demand,  charge,  or  expense  set  forth  in  such  petition  presented  prior  to 
an  application  for  judicial  settlement,  or  set  forth  in  the  account  or  presented  on  the 
judicial  settlement  is  objected  to  by  any  party  to  the  proceeding  whose  interest  will  be 
affected  by  its  allowance  or  disallowance,  such  claim,  demand,  charge  or  expeatse  shall 
be  determined,  notwithstanding  its  admission  or  allowance  by  the  executor  or  adminis- 
trator. Where  a  defense  arises  under  the  statute  of  limitations  as  to  a  claim  so  admitted 
or  allowed  the  said  claim  shall  be  deemed  to  be  rejected  by  the  executor  or  administrator 
at  the  time  of  such  objection,  and  the  time  between  the  presentation  of  the  claim,  or 
the  commencement  of  an  action  where  the  claim  was  not  presented,  and  the  time  of  such 
objection  shall  not  be  a  part  of  the  time  limited  in  this  act  for  commencing  an  action 
thereon. 

A  judgment  recovered  against  the  executor  or  administrator  upon  a  daim  against 

decedent  shall  be  prima  facie  evidence  and  proof  of  the  claim  against  the  real  property 

x)f  decedent,  and  the  burden  of  disproving  such  judgment  or  of  proving  that  the  claim 

upon  which  it  was  rendered  is  invalid,  or  that  the  judgment  was  obtained  by  eolluoion, 

•shall  be  Upon  the  party  disputing  or  objecting  to  the  same. 


Si 
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DcffffmllftB.— Code  «▼.    proc,  1 270ft,    m    am.    by  478,  78  N.  Y.  Supp.  632;  Biohmoiid  ▼.  IVeenum't  Nrt. 

L.  1918,  oh.  317,  without  chance;  reviaed  by  L.  1914,  oh.  Bank,  86  App.  Div.  152,  83  N.  Y.  Supp.  632;  Matter  aT 

443  from  (last  eentenoe)  former  f  2758.  a9  am.  by  L.  1887.  O'Rourke,  12  Mieo.  248,  34  N.  Y.  Supp.  45;  Matter 

eh.  147;  L.  1893.  oh.  299:  L.  1894,  oh.  735:  L.  1904,  oh.  750;  Knwp,  25  Miae.  133.  54  N.  Y.  Supp.  927. 

L.  1910.  eh.  581:  originally  revised  from  It.  8.,  pt.  2,  ch.  6,  Ststute  of  lliiiltetloiis.— Matter  of  Barker,  48  Ai..». 

tit.  4, 11 8,  10,  L.  1850,  oh.  82,  ft  2.  Div.  443.  62  N.  Y.  Supp.  850;  Rayner  v.  Fordaa,  23  Itan 


t.  4,  II 8,  10,  t.  1850,  oh.  82,  ft  2.  Div.  443.  62  N.  Y.  Supp.  850;  Rayner  v.  Fordaa,  23 

!■  Mml.>-Matter  of  Suflaid,  114  Miao.  288.  186  264;  Butler  v.  Johnaon.  41  Hun  206,  affd..  IIIN.  Y.  _.^, 

N.  Y.  Supp.  261.  In  re  Baker,  62  N.  Y.  Supp.  850.  '  )Q 

iDtcrreotloii. — ^Matter  of  Campbell.  66  App.   Div. 


>j 


§  238.  Order  to  mortgage,  lease  or  sett. 

If  it  shall  appear  that  it  is  a  proper  case  for  the  disposition  of  the  decedents'  real  !.-^ 

estate,  as  provided  in  this  article,  on  account  of  deficiency  of  personal  estate,  the  surro-  ' ; 

gate  shall  make  an  order  reciting  the  determination  made,  the  amount  and  general  •  "i 

nature  of  the  various  claims  and  demands  which  have  been  admitted  or  proved,  a  de-  ^ 

scription  of  the  property  to  be  disposed  of,  and  directing  the  executor  or  administrator  * 

to  mortgage^  lease  or  sell  the  whole  or  such  part  of  the  real  property  or  interest  therein,  *> 

as  the  surrogate  therein  directs. 

If  it  appears  that  one  or  more  distinct  parcels  of  which  the  decedent  died  seized  have 
been  devised  by  him  or  sold  by  liis  heirs  the  decree  must  provide  that  the  several  distinct 
parcels  be  sold  in  the  following  order: 

1.  Property  which  descended  to  the  decedent's  heirs  and  which  has  not  been  sold  by 
them. 

2.  Property  so  descended  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised  which  has  not  been  sold  by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  devisee. 
Where  an  order  is  made  directing  the  sale  of  the  property,  or  interest,  for  distribution 

only,  the  order  shall  fix  and  determine  the  rights  and  interests  of  the  respective  parties 
therein,  and  if  a  person  entitled  to  an  estate  or  interest  in  the  property  sold  is  made  a 
party  as  a  person  unknown,  the  court  must  provide  for  the  protection  of  his  rights,  as 
far  as  may  be,  as  if  he  were  known  and  had  appeared. 

The  proceeds  of  the  sale  of  any  real  property  sold  by  judgment  of  another  court, 
which  directs  said  proceeds  to  be  paid  into  the  surrogate's  court  subject  to  its  order, 
may  be  directed  by  such  order  of  the  surrogate  to  be  paid  to  the  executor  or  adminis- 
trator to  be  brought  into  the  account  on  such  judicial  settlement  and  disposed  of  in 
accordance  with  the  decree  made  thereupon. 

After  making  the  order  for  mortgage,  lease  or  sale,  the  surrogate  shall  adjourn  the 
judicial  settlement  to  await  the  proceedings  taken  under  the  order. 

Dcrlrmtfoii. — Code  dv.  proo..  1 2707,  without  ebange;  aooount  of  defidenoy  of  peieonal  estate,  direct  sale  for  the 

as  revised  by  L.  1914,  eh.  443  from  former  1 2767,  as  am.  purposes  of  distribution,  or  direct  Dayment  to  the  repre- 

^  L.  1904,  eh.  760;  L.  1911.  ch.  435.    Former  U  2760-  sentative,  of  any  prooeeda  already  held  by  the  court  sub- 

2703  consolidated  by  amendment  of  1904;  originally  re-  ject  to  the  order  of  the  surrogate  s  court. 

viMd  from  R.  8..  pt.  2.  ch.  6.  tit,  4.  M  15-20.  Wl^  to  credit  pureluMr  wltli  T«lae  of  |Uf  Intor- 

Note  of  rcfvlMts  of  iM4.— The  order  may  do  any  one  e«t.~Afatter  of  ngui,  86  Misc.  144, 149  N.  Y,  Supp.  217. 
or  all  of  three  things:  direct  a  mortgage,  lease  or  sale  on 

§  239.  Duty  of  executor  or  administrator  to  execute  order  after  filing  bond. 

Before  proceeding  to  execute  the  order  directing  that  property  be  mortgaged,  leased 
or  sold  the  executor  or  administrator  must  first  execute  and  file  with  the  surrogate  his 
bond,  with  two  or  more  sureties,  to  the  people  of  the  state  in  a  penalty  fixed  by  the 
surrogate,  conditioned  for  the  faithful  performance  of  the  duties  imposed  upon  the  prin- 
cipal by  the  order  and  for  the  accounting  by  the  principal  for  all  moneys  received  by 
him  whenever  he  is  required  so  to  do  by  a  court  of  competent  jurisdiction;  unless  the 
Older  directs  that  the  proceeds  of  sale  or  mortgage  be  paid  by  the  purchaser  or  mortgagee 
to  a  bank  or  trust  company  to  the  credit  of  the  executor  or  administrator,  subject  to 
the  further  order  of  the  court. 

DdtrattMi*-— Code  civ.  proc.,  1 2706,  without  change  cbanged  by  the  aneodintnt  of  1904;  fomerty  contained 
as  revised  by  L.  1914.  ch.  443  from  former  1 2758,  as  am.     in  part,  in  ||  2765,  2706. 

by  h.  1894,  eh.  785;  L.  lOOi,  ch.  750;  ori0naJ]y  reused        Hoto  of  ^oflMn  of  in4.>-Iiistead  of  having  the 
from  R.  S.,  pt.  2,  oh.  6,  tit.  4, 1 13.    AH  of  this  aection  mm    money  paid  to  the  representative,  the  crder  may  direiot  its 

payment  directly  to  a  bank  or  trust  company. 

1 240.  Ordtr  to  be  executed  and  report  made. 

The  executor  or  administrator  shall  thereupon  execute  the  order,  subject  to  the  ap- 
pro.VAl  o£  Hie  eourt  aad  jnajke  a  report  of  his  prooeediAgs  thereunder.  The  surrof^te 
may  confirm  or  reject  the  mortgage,  lease  or  sale,  extend  the  ofder  to  other  parcels  or 
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require  k  re-executioo  of  the  order  upon  such  temiB  and  on  such  conditiona  t 
direct,  and  be  may  relieve  a  purchaser  from  his  purchase  in  a  case  where  he 
so  reUeved  in  the  supreme  court,  on  such  terms  as  justice  shall  require. 


DMinttDO.— Coda  dv,  proo..   |  27(»,   M  i 

.  1914,  oh.  443,  without  dhuas.  , .. . 

KoU  €>r  mlMT*  or  UU.— %Tanv  lood  l>wy«  hold     balote  tbe  ooatt  lot  ratifloMum, 


§  241.  Ezecutlon  of  order  not  affected  by  death. 

The  death,  removal,  or  disqualification,  before  the  complete  execution  of 
of  all  the  executors  or  administrators  does  not  suspend  or  affect  the  execution  th 
the  successor  of  the  person  who  has  died,  been  removed,  or  become  disquali: 
proceed  to  complete  all  unfinished  matters,  as  his  predecessors  might  have 
the  same;  and  he  must  ^ve  such  security  for  the  due  performance  of  his  dul 
surrogate  prescribes. 

r.  piDO.,  (3710.  without  chuica;     1904  iDaartcd  tonnu  12770  fw 

..  ...«>.  ^,  ^.  ......  ™.  443  from  lonoer  •  ■""• —uj—.i. i_j  > r    ,q«. 

b7  L.  ISSfi,  eh.  313;  L.  1901.  oh.  TSO;  ths  i 


H  reviled  by  L.  1SI4,  ofa.  443  Crom  fonner  1 37S0.  *■  mm.     ocicbally  nvlnl  from  L,  13G0.  sh.  1S2. 


§  i242.  Execution  of  the  order;  decree  of  judicial  settlement;  conve 
heirs. 

When  the  order  has  been  fully  executed,  the  executor  or  administrator  sha 
or  before  the  adjourned  day  of  the  judicial  settlement,  a  supplemental  accou 
forth  his  proceedings  under  the  order,  the  amount  of  the  proceeds  of  the  sali 
expenses  incurred  thereunder.  The  surrogate  shall  thereupon  continue  and 
such  judicial  settlement  and  make  such  a  disposition  of  the  funds  in  the  bar 
executor  or  administrator  as  justice  shall  require;  except  that  no  decree  of  di 
or  disposition  of  the  proceeds  shall  be  made  in  a  proceeding  commenced  ' 
months  from  the  grant  of  letters,  until  the  time  for  the  presentation  of  claim 
by  a  notice  duly  published  has  expired,  or  one  year  baa  expired  since  letters 
issued,  and  until  all  known  creditors  and  persons  interested  who  are  not  part 
proceedings  have  been  brought  in  or  have  appeared. 

Where  it  is  not  necessary  or  advantageous  to  mortg^e,  lease  or  sell  the  real 
of  the  deceased  or  of  the  estate,  the  parties  interested  may  prove  upon  any  su( 
settlement  who  are  the  real  and  true  owners  of  any  property  demised  by  sai 
who  are  the  only  heirs-at-law  of  said  deceased  and  entitled  to  succeed  to  his  n 
and  thereupon  such  decree  of  judicial  settlement  may  establish  the  rights  and 
of  the  said  parties  and  direct  a  conveyEince  to  them  by  such  executor  or  adn 
according  to  their  respective  i^ts,  in  confirmation  of  their  title  thereto. 

DMlrat 

L.  IBM.  D 

N»t*  of  imlMn  at  UU.'-The  laM  pvt  of 

nill  aaDomiiliili  muoh  btIds  to  intece(t«d  puus%  aiHiu- 

\  243.  Allowance  on  bid  to  creditor  purchasing. 

If,  upon  a  sale  for  any  purpose  other  than  the  distribution  of  the  procee 
parties  entitled  thereto,  a  creditor  of  the  decedent  becomes  the  purchaser  of  a 
decedent's  real  property,  the  surrogate  may,  upon  his  application,  direct  thi 
of  his  citum  to  be  allowed,  in  the  first  instance,  upon  the  purchase  price;  and 
chaser  shall  only  be  required  to  pay  the  balance  at  the  time  of  the  sale.  Bu 
the  proceeds  of  the  decedent's  r^  property  shall  be  inaufGcient  to  satisfy  the 
expenses  of  administration  and  the  debts  and  funeral  expenses  of  tbe  decedent; 
chasing  creditor  shall  be  allowed  and  credited,  upon  the  judicial  settlement  c 
counts  of  the  executor  or  administrator,  only  the  amount  he  may  be  entitled 
upoD  his  claim  and  shall  then  pay  the  difference  between  the  amoimt  originall, 
and  the  amount  he  is  entitled  to  receive.  In  case  any  purchaser  has  credit  01 
as  aforesaid,  no  deed  shall  be  delivered  to  him  until  tbe  judicial  settlement  of  the 
of  the  executor  or  administrator  nor  until  he  diall  have  paid  the  entire  amoimi 
under  the  provisions  of  this  sectbn. 


'-■\^^Mi..^K-^^;^  .     iV 
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§  244.  ProTision  for  pajrment  of  undetennined  claims  and  debts  not  jM  4l>i^ 

If  any  claim  remains  undetermined  at  the  making  of  the  decree,  or  any  debt  is  liiyt  .;;^ 
yet  due  and  the  party  holding  the  same  does  not  consent  to  its  present  payment,  iihi^' 
decree  shall  direct  that  sufficient  funds  be  retained  by  the  executor  or  administrator 
to  meet  any  such  claim  or  demand  when  determined,  or  when  payable,  and  provide  for 
the  distribution  of  any  surplus  of  the  amount  so  retained. 


Derlratton.— Code   oiv.  proo.,  f  2713,  as  added  by        Note  of  reilsen  of  If  14.— Thia  providaa  for  4  oMt 
L.  1914,  oh.  443,  without  dhange.  mentioned  hi  (former]  1 2751  which  will  be  repealed; 

§  246.  When  conveyance  not  to  affect  purchaser  or  mortgagee  from  heir. 

A  conveyance  of  real  property,  made  pursuant  to  this  article,  does  not  affect,  iii  any 
way,  the  title  of  a  purchaser  or  mortgagee,  in  good  faith  and  for  value,  from  an  heir 
or  devisee  of  the  decedent,  unless  letters  testamentary  or  letters  of  administration  tipoi^ 
the  estate  of  the  decedent  were  granted,  by  a  surrogate's  court  having  jurisdiction  to 
grant  them,  upon  a  petition  therefor,  presented  within  two  years  after  his  death. 


■a.s 


Dcrlrmtloii. — Code  civ.  proo..  1 2714,  without  ohance;  MorteanM  ftom  hdr 
as  reviaed  by  L.  1914,  oh.  443  from  former  f  2777;  oilgi-  70,  1<K)  N.  Y.  Supp.  509. 
naUy  reviaea  from  L.  1869,  oh.  845,  f  1,  as  am.  by  L.  1873, 


ir. 


'*3 


§  246.  Effect  of  conveyance  of  decedent's  interest  under  contract. 

A  conveyance  of  the  decedent's  interest  in  all  the  real  property,  held  by  him  under  a 
contract  for  the  purchase  thereof,  operates  as  an  assignment  of  the  contract  to  the  pur- 
chaser; and  vests  in  him,  his  heirs  and  assigns,  all  the  right,  title  and  interest  of  all  the 
persons  entitled,  at  the  time  of  the  sale,  in  and  to  the  decedent's  interest  in  the  real 
property. 

A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the  real  property,  held  under 
6uch  a  contract,  transfers  to  the  purchaser  all  the  decedent's  right,  title  and  interest 
in  and  to  the  parts  so  sold;  and  all  rights,  which  would  be  acquired  thereto,  by  the  exec-  ,  '^ 
utor  or  administrator,  or  by  any  person  entitled,  at  the  time  of  the  sale,  to  the  interest 
of  the  decedent  therein,  by  perfecting  the  title  to  the  property  contracted  for,  pursuant 
to  the  contract.  Upon  fully  complying  with  the  contract,  the  purchaser  has  the  same 
right  to  enforce  performance  thereof,  with  respect  to  the  part  conveyed  to  him;  and  the 
executor  or  administrator,  or  his  assignee,  has  the  same  right  to  enforce  performanoei  >' 
with  respect  to  the  residue,  as  the  decedent  would  have  had,  if  he  were  living.  Any 
title  acquired  by  the  executor  or  administrator,  or  his  assignee,  with  respect  to  the  part 
not  sold,  must  be  held  in  trust  for  the  use  of  the  persons  entitled  to  the  decedent's  interest; 
subject  to  the  dower  of  the  widow,  if  any. 

DerifStloii.— Code  av.  proo..  1 2715,  without  ohange;  1 69.  1 2783  originaUy  reviaed  from  R.  8..  pt.  2.  oh.  0. 
as  reviaed  by  L.  1914.  oh.  443  from  former  fif  2782.2^.     tit.  4,  fi  74.  75.  •  v       t         ^ 

1 2782  oriiinaUy  reviaed  from  R.  8.,  pt.  2.  eh.  6,  tit.  4.         Tlile  of  adiiiliilstmriz.— Matter  of  MoMonade,  139 

App.  Div.  398,  124  N.  Y.  Supp.  258.  •— --^ 

§  247.  Presumption  where  records  have  been  removed. 

Where  the  records  of  the  surrogate's  court  have  been  heretofore,  or  are  hereafter  re- 
moved from  one  place  to  another,  in  either  the  same  or  another  county  or  the  records 
of  such  proceeding  have  been  lost  or  destroyed  and  twenty-five  years  have  elapsed  after 
a  sale  or  other  disposition  of  real  property,  or  of  an  interest  in  real  property,  as  pre- 
scribed in  this  article,  the  due  appointment  of  a  guardian  for  each  infant  party  to  the 
special  proceeding  must  be  presumed,  and  can  be  disproved  only  by  affirmative  record 
evidence  to  the  contrary. 

Dcrlvmtloii.— Code  dv.  proo..  1 2716,  without  ohance;  nally  reviaed  from  L.  1850,  oh.  82,  U  1-3;  L.  1869,  oh.  260: 
aa  reviaed  by  L.  1914.  oh.  443  from  former  1 2785ronci*     L.  1872,  oh.  92;  L.  1878.  oh.  129. 

§  248.  Right  of  life  tenant  to  be  considered  in  sale. 

Where  any  party  to  the  proceeding  has  an  existing  or  inchoate  right  of  dower,  or 
where  any  party  to,  the  proceeding  has  a  tenancy  by  curtesy,  or  an  estate  for  life  or  for 
years  in  the  real  estate  directed  to  be  sold,  the  court  must  determine  whether  the  interests 
of  all  the  parties  wiU  be  better  protected,  or  a  more  advantageous  sale  can  be  made  of 
such  real  estate  by  including  the  sale  of  such  right  or  interest;  and  if  the  court  shall  so 
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determine  there  may  be  included  In  the  order  a  direction  that  such  right  or  interest  be 
sold;  and  the  purchaser,  his  heirs  and  assigns,  shall  hold  the  property  free  and  dis- 
chaiged  from  any  claim  by  virtue  of  that  ri^t.  The  regulations  and  provisions  of 
law  in  relation  to  the  right  of  dower,  curtesy  and  estates  for  life,  or  for  years  in  actions 
for  the  p)artition  of  real  estate,  so  far  as  the  same  may  be  applicable,  shall  govern  and 
control  the  disposition  of  moneys  realized  on  such  sale  which  shall  belong  to  the  owner 
of  said  right  of  dower,  or  tenant  for  life,  or  for  years. 

DerlTatloii.— <?ode  dv.  proo.,  |  2717,  without  ohanoe        Seetkm  dted.— Sperduto  v.  New  Yoik  City  Int.  By. 
of  aubstanoe;  m  revised  by  L.  1914,  oh.  443  from  former     Co.,  186  App.  Diy.  145,  173  N.  Y.  Sopp.  834. 
1 2800.  M  ftdded  by  L.  1905,  oh.  430. 

§  249.  Restitution  from  assets  subsequently  discovered. 

Where  a  decree  has  been  made  for  the  application  of  the  proceeds  of  real  property  as 
prescribed  in  this  article,  and  assets,  which  should  have  been  applied  thereto,  are  after- 
ward discovered;  or,  for  any  other  reason,  money  or  other  personal  property  <rf  the 
.  decedent,  which  should  have  been  applied  thereto,  afterward  comes  to  the  hands  of  the 
executor,  administrator,  legatee  or  next  of  kin,  the  heir,  devisee,  or  other  person  a^^eved 
may  maintain  an  action  to  procure  reimbursement  therefrom. 

Dciif  tlon.— Code  eiv.  proo.,  1 2718,  without  ohange;     by  L.  1894.  ch.  735;  L.  1904.  eh.  750;  seotion  new  as  origi- 
aa  revised  by  L.  1914,  eh.  443  from  former  1 2801,  as  am.     naUy  inserted  in  oode  dv.  proe. 

^  §  260.  Disposition  of  surplus  to  satisfy  mortgage  or  other  lien  accruing  dur- 

I        ing  decedent's  lifetime. 

^  Where  real  property,  or  an  interest  in  real  property,  liable  to  be  disposed  of  as  pre- 

scribed in  this  act,  is  sold  in  an  action  or  special  proceeding,  or  otherwise,  to  satisfy  a 
mortgage  or  other  lien  thereupon,  which  accrued  during  the  decedent's  lifetime,  the 
surplus  money  must  be  paid  into  the  surrogate's  court  having  jurisdiction  to  issue  letters 
testamentary  or  of  administration  upon' the  estate  of  the  decedent,  in  the  foUowing  cases; 

1.  Where  eighteen  months  have  not  elapsed  since  the  date  when  letters  testamentary 
or  of  administration  were  first  issued. 

2.  Where  a  proceeding  for  a  judicial  settlement  of  the  accounts  of  such  executor  or 
administrator  has  been  commenced  within  eighteen  months  from  the  date  of  the  issue 
of  such  letters  and  is  still  pendmg. 

3.  Where  no  such  letters  have  been  issued  and  two  years  have  not  elapsed  since  the 
death  of  the  decedent. 

I  Money  paid  into  the  surrogate's  court,  as  herein  provided,  may  be  paid  out  to  the 

I  executor  or  administrator  of  the  decedent,  as  directed  by  an  order  of  the  surrogate's 

f  court,  to  be  accounted  for  by  him  upon  the  judicial  settlement  of  his  accounts;  or,  in  a 

special  proceeding  brought  for  that  purpose  in  the  surrogate's  court,  an  order  may  be 
entered  directing  distribution  to  the  persons  entitled  thereto,  in  case  eighteen  months 
have  elapsed  since  letters  testajnentary  or  of  administration  were  first  issued  upon  the 
estate  of  the  decedent,  or,  in  case  no  such  letters  have  been  issued,  and  two  years  have 
elapsed  since  the  death  of  the  decedent. 

DcrifBtion. — Code  dv.    iwoo.,    1 1633,  as    am.  by  Bcfcrences* — ^Referenoe  to  {determine  dispositioB  of 

L.  1908.  ell.  294.  L.  1910.  eh.  648,  ezoa>t  first  three  sen-  surplus,  rules  of  dvil  praotlee,  262-266.    See  oases  under 

tenses,  without  oliange;  oiiginaUy  nvmd  from  JEL  8.,  pt.  3,  C.  P.  A.,  f  108& 
di.  1,  tit.  2,  H  159,  160. 


art.  14  JUDICIAL  SETTLEMENT  §§  251-253 


ARTICLE  14 
Accotintiiig;  judicial  settlement  ai^d  decree 

Section  251.  Recording  mstiumentsaettlinsaooounts  in  part  or  in  whole. 

252.  Judicial  settlement  where  raoovery  has  been  had  in  negligence  action. 

253.  Filing  intermediate  account  vohintaiily  or  by  order. 

254.  Proceedings  where  account  is  filed  pursuant  to  order. 

255.  Voluntaxy  intermediate  judicial  settlement  of  the  aooount  of  an  executor,  administrator,  guardian  or 

testamentary  trustee. 
255.  Compulsory  intermediate  judicial  settlement  of  the  aooount  of  a  guardian  or  testamentary  trustee. 

257.  Accounting  by  Aeeutor  of  deceased  executors. 

258.  When  surrogate's  court  may  require  judicial  settlement  of  account. 

259.  Compulsory  |udicial  settlement:  who  may  petition. 

260.  Compulsorjr  judicial  settlement;  dtatipn;  oider  to  aooount  and  ixoceedinci  thereon. 

261.  Voluntary  judicial  settlement. 

262.  Voluntafy  judicial  settlement:  citation. 

263.  Proceedings  on  return  of  citation. 

264.  Affidavit  to  account. 


266.  Property  of  an  estate  or  trust  to  be  delivered  upon  order  of  the  court. 


265.  Accounting  for  profit  and  loss. 

266.  Propertv  of  an  estate  or  trust  to  De  del 

267.  Decree  for  payment  and  distribution. 

268.  When  specific  property  may  be  delivered. 

269.  When  money  or  property  may  be  retained. 

270.  Adjustment  of  advancements. 

271.  Payment  of  share  of  infant. 

272.  Legacy  to  imknown  person  to  be  paid  into  state  treasury. 
278.  When  lency  to  be  paid  into  oourt. 

274.  Effect  ofjudicial  settlement  of  account;  summary  sta^ment.     , 

§  261.  Recording  mstruments  settling  accounts  in  part  or  in  whole. 

There  may  be  recorded  in  the  surrogate's  office  any  instrument  settling  an  account 
in  whole  or  in  part,  executed  by  one  or  more  executors,  administrators,  testamentary 
trustees,  or  guardians,  and  one  or  more  legatees,  devisees,  distributees,  creditors  or 
wards  who  have  attained  full  age.  Every  such  instrument  to  be  recorded  shall  be  ac- 
knowledged, or  proved, 'and  duly  certified;  and  the  record  thereof,  or  a  certified  copy 
of  such  record,  shall  be  presumptive  evidence  of  the  contents  of  such  instrument  and  its 
due  execution. 

IlflrtfBtloii.--Oode  civ.  proo.,  1 2719,  without  chance;  as  revised  by  L.  1914,  oh.  443  from  former  f  2502,  as  added 
by  L.  1906»  ch.  350. 

§  262.  Judicial  settlement  where  recovery  has  been  had  in  negligence  action. 

Where  limited  letters  testamentary  or  of  administration  have  been  granted  for  the 
prosecution  of  a  cause  of  action,  and  a  judgment  or  compromise  thereof  has  been  ob- 
tained and  the  proceeds  are  ready  to  be  paid  over;  and  where  such  recovery  is  not  a 
part  of  the  estate  of  the  deceased  but  goes  by  special  provision  of  law  to  designated 
persons  or  classes  of  persons;  such  executor  or  administrator  may  at  any  time  file  a  peti- 
tion for  the  judicial  settlement  of  his  account  relating  to  such  fund,  and  upon  the  return 
of  a  citation  or  upon  the  waiver  of  all  the  parties  interested,  if  of  full  age  and  competent, 
the  surrogate  may  take  and  settle  such  account,  and  direct  payment  to  the  parties  en- 
titled according  to  their  respective  rights  and  interests;  and  upon  filing  receipts  for  such 
payments  the  party  paying  the  money  and  such  executor  or  administrator  shall  be  dis- 
charged from  all  further  liability  as  to  such  cause  of  action  and  such  fund.  Where  such 
recovery  has  been  had  and  the  amount  thereof  paid  to  the  executor  or  administrator, 
he  may  in  like  manner  have  a  judicial  settlement  of  his  account  relating  to  such  fund, 
at  any  time,  and  a  decree  made  discharging  him  from  further  liability  concerning  the 
same. 

Dcffrstton. — Code  civ.  proc.,  1 2720,  as  added  by  AppHemtioo.'-Matter  of  Meng,  188  App.  Div.  69. 

L.  1914.  eh.  443.  without  change.  175  N.  Y.  Simp.  290. 

Note  of  revisers  of  1914. — ^There  is  now  no  provision  FlUng  penoon  aod  accoant. — Matter  of  Meng,  227 

for  an  immediate  judidal  settlement  in  such  easey.  but  N.  Y.  264. 
sinoe  the  fund  forms  no  part  of  the  estate  it  is  the  general 
piaotioe  to  allow  sueh  a  settlement  at  any  time. 

§  263.  Filing  intermediate  account  voluntarily  or  by  order. 

An  executor,  administrator,  guardian  or  testamentary  trustee  may  at  any  time  volun- 
tarily file  in  the  surrogate's  office  an  intermediate  account,  and  the  vouchers  in  support 
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§§  254,  266  SURROGATE'S  COURT  ACT  art  14 

of  the  same.  He  may  be  required  to  file  such  account  at  any  tune,  in  the  discretion  of 
the  surrogate,  by  an  order  made  upon  the  petition  of  any  person  interested,  or  by  direc- 
tion of  the  surrogate.  He  may  be  required  to  attend  and  be  examined  under  oath 
touching  his  receipts  and  disbursements  or  touching  any  other  matter  relating  to  his 
administration  of  the  estate,  or  fund,  and  in  the  case  of  an  executor  or  administrator 
as  to  any  act  done  by  him  imder  color  of  his  letters,  or  after  decedent's  death  and 
before  letters  were  issued,  or  touching  any  personal  property  owned  or  held  by  decedent 
at  the  time  of  his  death. 

DerlTatlon.— Code  dv.  proo.,  1 2721,  without  ohAnse;     Cole,  85  Miao.  630,  148  N.  Y.  Supp.  10d9;  Matter  of 
M  revised  by  L.  1914.  oh.  443  from  former  |fi  2725.  2729,     D^dght,  9  N.  Y.  Supp.  927.  2  Connoly  180. 
2802.    i  2725.  m  am.  by  L.  1893,  oh.  686;  L.  1911.  eh.  436;        Jurisdiction.— Matter  of  Sill,  41Misc.  270.  84  N.  Y. 
the  amendment  of  1803  oonsolidated  former  fl  2722,  2723,     Supp.  213;  Haight  v.  BrlBbin,  36  Hun  579;  Van  linderen 
iMok  were  ori|^naUy  revised  from  R.  8.,  pt.  2,  oh.  6,  tit.  5,     v.  I^wrenoe,  50  Hun  272,  3  N.  Y.  Supp.  25;  Cam  v.  Oaai, 

im  460,  16  N.  Y.  Supp.  229;  Matter  of  Stevenson,  77 
203,  28  N.  Y.  Supp.  %% 

nstee  appointed  by  supreme  eoort. — Matter  of 
code  civ.  proc.  {  2734,  originaUy  revised  from  R.  8..  pt.  2,  Runk,  200  N.  Y.  447,  463,  revg.  138  App.  Div.  780,  128 
ch.  6.  tit.  3.  i\  54,  55.     1 2735.  originaUy  revised  from     N.  Y.  Supp.  523. 

R.  S.,pt.  2,  oh.  6,  tit.  3,  1 54.  1 2741,  oxiginally  revised  When  Mconnttnn  eompeOed.— Matter  of  Tisdale, 
from  R.  8.,  pt.  2,  oh.  6,  tit.  3.  |66.  12802.  as  am.  by  110  App.  Div.  857.  97  N.  YTSupp.  494;  Matter  of  Steinar, 
L.  1885.  ch.  518;  originaUy  revised  from  R.  8  .  pt  2,  oh.  6,  135  App.  Div.  162.  118  N.  Y.  Supp.  833;  Matter  of  Ran- 
tit.  3.  166;  L.  1866.  oh.  115.  ney.  138  App.  Div.  755,  128  N.  Y:  8upp.  542;  Furniss  v. 


t.  d.  too;  L..  1S06,  on.  110.  ney.  rsa  App.  uiv.  7dd,  I'jss  n,  x.  »upp.  ove;  irurniss  v. 

Note  of  reflsers  of  m4.-~Giving  a  general  power  to     Furniss,  148  App.  Div.  211,  133  N.  Y.  oupp.  535:  Matter 


_  , ^ ^       _, ^^        /.  211,  193  IM.  Y.  BUPP.&30;  Matter 

order  an  intermediate  account  at  any  time  will  often  serve     of  Kelly  v.  Langevin,  153  App.  Div.  322,  137  N.  Y.  Qapp. 

30  Mjso.  354, 68  N.  Y.  Supp.  726. 

^    ,    „_  _    LDD.  Div.  4r  ~    ■ 

In  genaraL— Matter  of  Hood,  98  N.  Y.  363;  Matter  of     Macauley. 


a  useful  j^uriKwe  and  omitting  references  to  q;)eoial  in-     1099;  Matter  ofjones. 


tter  ot  Jones.  9U  Miso.  9M,  09  JN.  Y.  supp.  7W. 

stances  will  simplify  the  practice.  affd.,  51  App.  Div.  420,  64  N.  Y.  Supp.  667;  Miatter  of 

■        "  "~  .     --        -      5^H^jn  ^77    ^jj     04  j^-^    ^74.  Matter  of 

66  Hun  118, 
3  Dem.  414 
A  Trust  Co..  79  Misc.'  i76. 140  N.  Y.  Supp.  752;  Matter  of     182  N.  Y.  Supp.  537. 


Hawley.  104  N.  Y.  260;  Matter  of  Hale's  Estete.  6  App.     Callahan.  66  Hun  118,  20  N.  Y.  Supp.  824;  Wetmore  ▼. 
'  Div.  411,39N.  Y.  Supp.  577;  Matter  of  Long  Island  Loan     Wetmore,  3  Dem.  414;  Matter  of  Early,  112  Miso.  54, 

1 


§  264.  Proceedings  where  account  is  filed  pursuant  to  order. 

On  the  return  of  the  order,  where  one  is  made  as  prescribed  in  the  foregoing  section 
of  this  article,  if  the  respondent  fails  either  to  file  his  account,  appear,  or  to  show  good 
cause  to  the  contrary,  or  to  present  in  a  proper  case,  a  petition  as  prescribed  in  section 
two  hundred  and  sixty-one,  an  order  must  be  made,  directing  him  to  account  within 
such  a  time,  and  in  such  a  manner  as  the  surrogate  prescribes,  ^d  to  attend,  from  time 
to  time,  before  the  surrogate,  for  that  purpose.  If  it  appears  that  the  accoimt  can  be 
then  judicially  settled  a  supplemental  citation  may  be  issued  directed  to  the  persons 
who  must  be  cited  on  a  petition  for  a  judicial  settlement  of  his  account.  The  pendency 
of  a  proceeding  against  the  respondent  to  compel  him  to  account  does  not  preclude  hhn 
from  presenting  a  petition  as  prescribed  in  section  two  himdred  and  sixty-one.  If  such 
petition  is  present^  at  or  before  the  return  day  of  the  order,  the  citation  issued  thereon 
need  not  be  directed  to  petitioner  in  the  special  proceeding  pending  against  him  and  the 
two  proceedings  must  be  consolidated.  When  such  account  is  filed  in  connection  with 
a  proceeding  then  pending  any  party  may  contest  the  account  as  to  any  matter  affect- 
ing his  interest,  and  the  decree  or  other  determination  made  shall  go  to  the  extent  only 
of  determining  the  question  or  questions  necessary  to  be  decided  in  order  to  grant  or 
deny  the  relief  asked  for  in  the  special  proceeding  in  which  the  account  was  ordered  to 
be  filed.  Where  the  accounting  is  made  a  judicial  settlement  by  the  issuing  of  a  supple- 
mental citation  or  the  filing  of  a  petition  as  above  provided,  the  same  proceedings  shall 
be  had  as  on  a  judicial  settlement. 

Derifatloii.~Oode  dv.  proc.,  fi  2722.  without  change;  Note  of  fOftifg  of  lfl4.~*This  seotion  is  noiw  made  to 

as  revised  by  L.  1914.  oh.  443  from  former  f  2727.  as  am.  apply  ^ere  the  aooount  is  filed  voluntarily  or  by  order 

by  L.  1893.  ch.  686;  L.  1901.  eh.  408:  L.  1911.  oh.  432;  the  when  no  decree  is  to  be  made;  also'  when  an  aoeoont  is 

amendment  of  1893  consolidated  former  Ifi  2726-2728.  filed  to  disclose  the  condition  of  the  estate  in  order  to 

}  2726.   new.  as  originally  inserted  in  eoae  civ.   proc.  decide  a  question  arising  in  another  inroceeding  (fif  1381, 

If  2727.  2728  originjOly  revised  from  R.  S..  pt.  2.  ch.  6,  1826). 
Ut.  3,  H  53,  60. 

§  265.  Voluntary  intermediate  judicial  settlement  of  the  account  of  an  execu- 
tor, administrator,  guardian  or  testamentary  trustee. 

An  executor,  administrator,  guardian  or  test-amentary  trustee  may,  at  any  time  after 
one  year  has  expired  since  letters  were  issued  to  him,  or  he  was  appointed  and  qualified, 
and  not  oftener  than  annually  thereafter,  file  in  the  surrogate's  court  having  jurisdiction 
an  intermediate  account  and  a  petition  for  its  judicial  settlement. 

If  the  surrogate  entertain  such  application,  a  citation  shall  issue  to  all  persons  who 
would  be  required  to  be  cited  upon  a  voluntary  final  judicial  settlement  of  such  accoimt, 


art.  14  JUDICIAL  SETTLEMENT  §§  256, 257 

and  the  same  proceedings  shall  be  had  and  with  like  effect,  so  far  as  the  settlement  of 
such  account  is  concerned,  as  though  such'  proceeding  were  a  final  judicial  settlement. 

DmItMIoii.— <>ode  eiv.  proe.,  1 2723,  without  ohAnce;  wait  from  tan  to  twenty  jrean  beCora  he  ean  cot  oredit  for 

M  reviaed  by  L.  1914,  eh.  443  from  former  1 2802,  m  am.  dliebureemente  or  hav«  ma  oommiaBoo  or  iaeoma  allowed. 

by  L.  1885,  eh.  ((18;  oricmaUy  reriaed  from  R.  a,  pt.  2,  See  new  f  2753. 

eh.«.tat.3,iM:L.1866,di.Ufi.  In  mminL— Matter  of  Hd&nan,  108  Miae.  612,  177 

note  oTreflMn  of  ]flA.-~Ithaa  been  a  great  hardahip  N.  Y.  Supp.  905. 

that  there  waa  no  provi^on  for  an  intermediate  judicial  OsmiiiliilMM  for  rsMtflns  eanvi  #r  trart  tand  .— 

Bettleramt.    The  suaidlan  ought  not  to  be  oompeUed  to  Blatter  of  MeDoweU,  102  Miae.  275. 169  N.  Y  Supp.  853. 


§  266.  Compulsory  intermediate  judicial  settlement  of  the  account  of  a  guar- 
dian or  testamentary  trustee. 

The  surrogate  of  his  own  motion,  or  upon  the  petition  of  any  person  interested  in  the 
fund  held  by  a  guardian  or  testamentary  trustee,  may  by  order  direct  such  guardian  or 
testamentary  trustee  to  make  and  settle  an  intermediate  account  of  his  proceedings. 
The  proceedings  upon  the  return  of  the  order  shall  be  the  same  as  though  the  respondent 
had  filed  his  petition  for  a  voluntary  intermediate  judicial  settlement  as  provided  in  the 
preceding  section  and  the  decree  entered  shaU  have  the  same  force  and  effect  as  if  made 
in  such  proceeding. 


fir.  proe..  1 2724.  aa  added  by         tKtet  of  dcatk  of  Immai  !■!  j^— Peering  v.  Pierce, 
li^  1914.  eh.  448,  without  dhange.  149  App.  Dir.  10.  133  N.  Y.  Supp.  582. 

§  257.  Accounting  by  executor  of  deceased  executors. 

Where  an  executor,  administrator,  guardian  or  testamentary  trustee  dies,  the  surrogate's 
court  has  the  same  jurisdiction,  upon  the  petition  of  any  person  .who  would  be  required 
to  be  cited  upon  a  voluntary  judicial  settlement  of  his  account  to  compel  the  executor 
or  administrator  of  the  decedent  to  account,  which  it  would  have  against  the  decedent 
if  his  letters  had  been  revoked,  or  he  had  been  removed,  by  a  surrogate's  decree.  An 
executor  or  administrator  of  a  deceased  executor,  administrator,  guardian,  or  testamen- 
tary trustee  may  vohmtarily  account  for  the  acts  and  doings  of  the  decedent,  and  for 
the  trust  property  which  had  come  into  his  possession  or  into  the  possession  of  the  de- 
cedent. On  tiie  death  of  any  executor,  administrator,  guardian  or  testamentary  trustee 
while  an  accoimting  by  or  against  him,  as  such,  is  pending  before  a  surrogate's  court, 
such  court  may  continue  said  proceeding  where  his  executor,  administrator  or  successor 
has  voluntarily  made  himself  a  party  thereto,  or  has  been  brought  in  by  a  citation  to 
show  cause  why  he  should  not  be  made  a  party,  and  proceed  with  such  accounting  and 
detennine  all  questions  and  grant  any  relief  that  the  surrogate  would  have  power  to 
detennine  or  grant  in  case  such  decedent  had  not  died  or  in  a  case  where  the  executor 
or  administrator  of  sud  last  mentioned  decedent  had  volimtarily  petitioned  for  an  ac- 
counting as  provided  for  in  this  section.  On  a  petiticm  filed  eitl^  by  or  against  an 
executor  or  administrator  of  a  deceased  executor,  administrator,  guardian  or  testamentary- 
trustee,  the  successor  of  such  decedent,  his  executor  or  administrator,  and  all  persons 
who  would  be  necessary  parties  to  a  proceeding  commenced  by  such  decedent  for  a 
judicial  settlement  of  his  accounts  shall  be  brought  in.  If  upon  such  accounting,  the 
surrogate  finds  that  there  can  be  a  distributicHi,  in  whole  or  in  part,  to  the  parties  entitled 
thereto,  he  may  make  a  decree  accordingly,  and  he  may  also  therein  direct  payment 
and  ddiveiy,  by  the  accounting  party,  upon  such  terms  and  security  as  may  be  proper, 
of  the  balance,  if  any,  of  said  estate  or  fund.  For  the  purpose  of  such  pajrment  and 
distributioa  the  accounting  party  shaU  have  all  the  powers  and  duties  of  the  decea.se<l 
leprcsentative,  trustee  or  guardian. 


BtaillMMi.— Code  dr.  procL,  §2725,  withoat  flliaa«e;  457.  6  Deoi.  305;  Scatter  of  BaUer.  9  N.  Y.  Sopp.  ^41. 

aasvviaed  by  Ll  1011,  eb.  443  fraa  former  12006,  as  am.  1  Connoiv  58. 

IqrL.  1901.  eh.  a2i:  aBetioa  new  as  oritiiiaay  inaertad  in  tateBtlim  •T  nc«iM.— Matter  of  Fox.  104  Mi«c  43. 

oode  ov.  nwai  171  N.  Y.  Susd.  986. 


171  N    Y   Supp.  986. 

Ifoto  of  refiMn  of  ittA.— TIm  p«rU  omitted  have  AppnoittoB.— Looc  v.  haof,  142  N.  Y.  545;  Matter  of 

beao  added  to  otiMr  aeetiaM  or  pat  m  new  eeedoaa.    It  D'Adamo,  94  Miac  1.  157  N.  Y.  Supp.  374. 

does  not  aaem  thai  tfaeybdkavia  Una  aeotion.  Gaaidfaui  aad  wmrd.— Matter  of  Wifey.  119  N    V. 

Uanewnprenntalm  haabeenappoialed.  wiiy  ahoaM  642.  aflk-  55  Hun  248. 7  N.  Y.  Sopp.  828;  Matter  of  Hicks. 

att  lesataeaoroeit  of  kin  be  eited?  Tbh  makeo  a  doable  170  nTy.  195;  Martin  ▼.  Hann,  32  App.  Dir.  608. 53  N.  Y. 

of  all  parties,  onoe  on  the  «^>i%n.mri-g  of  the  tepre-  Sapp.  186;  Matter  of  Hieks.  54  App.  Diy.  582.  66  X    V. 

of  the  deei^aied  icpresentative.  and  asain  upon  Sopp.  1028.  nvd.,  170  N.  Y.  195;  Van  Zant  v.  Grant. 

-^—  of  the  sooeeaaor.    To  meet  this  diflSealty  67  App.  Div.  70.  73  N.  Y.  Supp.  600.  affd.,  175  N   V. 

It  in  the  new  matter  fbccbminc ''If  upon  150. 

.  ^  that  the  sonticatebe^ven,  in  a  proper  llafcWty  far  Mlafiaif  t  —Matter  of  Seodder.  21 

to«vaer,/dMtiSmtiott«ithoattlieintervettdon  Misc.  179.  47  N.  Y.  Sopp.  101;  Matter  of  Sehleni8f*r.  24 

Mka.  466,  53  N.  Y.  Sopp.  710.  revd.  on  othv  ffound^  :ifi 

44  Hon  App.  Div.  77.  55  N.  Y.  Supp.  514. 
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131  N.  1    __,^ ,_„    „„ 

oC   •■RMoAe    (•    «Oiii|mI    accoBBtlnc.—  Stotata^HnltallOBB.— Mmttwof Riwr*,  1S3 

:(«rofCliirk,lI9R.Y.127;WBlUo9v.Pu^ie,14^.  818:  Matter  of  Irw<D,  68  App.  Div.  158.74  N.  Y. 

.  097,43  N.  Y.  Supp.  1119;  Msttra-ofRicluiicHid.  63  413;  Biubs  v.  WricliL  US  Ara>.  Dir.  320,  103  N.  Y. 

..  Dl..  488,  71  N.  Y.  Bupp.  705;  Msttar  of  Purnm.  88  410  aSdTlOS  N.  yTS:  Matter  of  BoytoB,  36  Mi»o.  a 

"'r.  96,  S3  N.  Y.  8upp.  530;  Matler  of  Hull.  97  App.  N.  Y.  Bupp.  436:  Mstlar  of  LawU,  36  Miw.  741.  74 

*«>,  89  N.  Y.  Bupp,  Sfc;  Mattel  ol  Walton.  1 12  App.  aiipp.  ,489;  Matter  of  Van  Drke,  5  Dmh.  331, 

17S.  SS  N.  Y.  Supp.  43;  Msttai  of  CoUycT,  113  App.  C^DMlldaltaB  irf  ■nMWdliwi.— MMter  oi  Shii 

488,  B9  N.  Y.  8upp.  213;PoM  t.  IngahAm,  122  App.  82  Hun  108, 81  N.  Y.  fiopp.  871. 

738. 107  N.  Y.  Simp.  T^;  Matter  S  Wood,  34  Min.  TvmlDBtlOB  of  proMedlnc.— Wood  t.  Ctao 

89  N.  Y.  Bum.  m;  Matter  of  LaU,  33  Hun  618;  Redf.  381;  Teek  v.  Sherwood.  SRedl.  416. 

tei  of  Fithian,  44  Hun  467:  Matter  of  WatKm.  84  Hun  Abatanent  tmt  mlnL— Matter  of  Armabvi 

389  IB  N.  Y.  8upp.  637;  Matter  of  Camp.  Bl  Hun  204,  36  App.  Dir.  386.  76  N.  Y.  Supp.  37;  Mular  of  Tndwi 

N.  V.  Supp.  1133;  Matler  of  Fithian,  IS  SL  Rap.  734;  Le  App.  Div.  ISO.  79  N.  Y.  Supp.  83;  a.  o.,  85  App.  Di> 

CouDt  V.  Le  Count.  I  Dem.  29;  Herbert  t.  Stevenml,  3  S3  N.  Y,  Supp.  M3. 

~        ~"   Spaaoei  v.  Popbam,  5  Redf.  425.  SucTOuU'B  dMTes.— Pottw  v.  Oidan,  186  N.  Y 

...   —itlOQ    for    accoaDttns.— Matter   of  Matter  of  Moohrinj.  154  N.  Y.  433:  Dunoe  v.  Am< 

Div.  313,  61  N.  Y.  Supp.  802:  Matter  Surety  Co.,  43  App.  DIt.  91,  69  N.  Y.  Sun).  420:  i, 

iv.  15S.74N.Y.  Supp.  443;  Matter  of  of  Seaman,  63  App.  Div.  49,  71  N.  Y,  Supp.  376;  Sq> 

11.  55  N.  Y.  Supp.  438:  Ward  t.  Ward.  Bugbee.  66  App.  Div.  439.  73  N.  Y.  Supp.  1023;  Mo< 

.Y.  Bupp.  711,  afld,  130  App.  Div.  37,  Mount,  68  App.  Div,  144.74  N.  Y.  8upp-  148;  Pol 


Bupp.  726.         Fnodi  raeorervd.— Boihe  v.  Wricht,  118  App. 
F  Jodin,  74      Sao,  103  N.  Y.  Supp,  *10.  afld.,  196  NTY.  3. 
I .  oupp,  3W, 

§  268.  When  surrogate's  court  may  require  judicial  settlement  of  account 

In  either  of  the  following  cases,  the  surrogate's  court  may,  from  time  to  time,  eoi 
a  judicial  settlement  of  the  account  of  an  executor,  administrator,  guardian  or  tru 

1.  In  the  case  of  an  executor  or  admiiiistrat4>r, 

a.  Where  fifteen  days  have  elapsed  after  the  time  in  which  to  present  claims 
expired,  or  one  year  haq  expired  since  letters  were  issued  to  him. 

b.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any  other  reason,  his  po 
have  ceased. 

c.  Where  the  administrator  is  a  temporary  admimstrator. 

d.  Whore  he  has  sold,  or  otherwise  disposed  of,  any  of  the  decedent's  real  prop 
or  the  rents,  profits  or  proceeds  thereof,  pursuant  to  a  power  ctmtaiaed  in  the  deced 
will,  or  an  order  of  the  sum^te-s  court,  and  fifteen  days  have  elapsed  after  the 
in  which  to  present  cliums  has  expired,  or  one  year  has  dapsed  since  letters  were  u 
to  him. 

2.  In  the  case  of  a  guardian, 

a.  Where  the  ward  has  attained  the  age  of  twenty-one  years,  or  has  died. 

b.  Where  the  guardian  is  a  guardian  in  socage,  or  the  guardian  of  the  infant's  pt 
only. 

c.  Where  letters  issued  to  him  have  been  revoked,  or  his  powers  have  ceased. 

3.  In  the  case  of  a  trustee, 

a.  Where  the  trustee  has  been  removed,  or  for  aay  other  reason  his  powers 
ceased. 

b.  Where  the  trusts,  or  one  or  more  distinct  and  separate  trusts,  created  by  the  t 
of  the  will,  have  been  executed,  or  are  ready  to  be  executed;  so  that  the  persons  b« 
cially  interested  are,  by  the  terms  of  the  will,  or  by  operation  of  law,  entitled  to  te 
tmy  money  or  other  personal  property  from  the  trustee. 

'.  ohanae;  Thia  eeotioa  now  iocludcfl  aunidiaai  aud  truatee 

08.  37^.  pcnaita  the  repeal  of  [farmer^]  1|  2B4T,  3448,  2801 

105.  orisi-  Guardian  in  looaaa.  asa  new  1 3910,  (ubd.  8. 

eh.  8.  til.  Scope    and    aHaotlOD.— Matter   of  Wacne 

'  L.  1898,  N.  Y.  38;  Baldwin  v.  Smith.  3  App.  Div,  360,  38 

d   former  8<U)p.  309;  Matter  of  Blair,  49  App.  DIt.  417,  03 

B..  pt.  2.  Bupp.  878;  Matter  of  Ealao.  89  App,  Div.  W5,  35 

1887.  eh.  Supp.  883:  Matter  of  Goeti,  120  App.  IMv.  10.  104 

26,  orl«-  Bmip.  833;  Hatter  of  Klni,  17  Mbe.  491,  41  N.  Y. 

(34,  lait  2H,aSd.,GAu>.Div.82e;3SN.Y.Siipp.ll2n;Ma 

n«Md  in  Bmdlay.  36  Haa.  361,  64  N,  Y.  Supp.  558.  affd.,  4! 

un.  by  L.  Div.  301,  59  N.   Y.   Supp.  106i   Matter  of  Oowl 

1871,  cb.  MUI1.S34.68N.Y.  Bupp.  939;  Matter  of  Mioer,  39 

y  rertaed  605, 80  N.  Y.  Supp  64^  Mattar  of  ateronaon.  77  Ht 

'  L.  1890.  2S  N.  Y  Supp.  £U:  CutUiert  v.  Jaeotiwilk,  3  Dan. 

it.  S,  1 11.  WIM  mar  >vii^-— Matter  of  KlUan,  171  N.  1 

Olicinalty  Matts  of  Irrin,  68  Ajw.  Dir.  188,  74  VI.  Y.  Ban 

L.  1S91.  Matter  ol  loaf.  30  Wio.  354,  63  N.  Y.  Sopp.  798 

node  dv.  51  App.  Dir.  420. 64  N.  Y.  Supp.  667;  Behlicel  *.  W 
3  Dam.  333. 
^  Bimitan.— Uatta  of  Moore,  69  Itflia.  635,  137 

, ja.— Matter  olUanin,  37 

418.  59  N.  Y.  Bupp.  374;  Matter  of  Roaara.  18  N.  Y. 
1V7,  3  CoOBoly  W;  Matter  of  Wood.  B  Dm.  846. 
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Tenporarj  gnardlui.— Matter  of   White.  52  App,  Dem.  461;  Smith  v.  Luok,  2  Dentu  995;  Matter  of  0*N«U 

Dir.  ^.  ft6  N.  Y.  Supp.  168:  Matter  of  Wri^t,  20  1  Tuck,  86. 

N.  T.  Supp.  86.  2  Connoly  108;  Matter  of  Watson,  2  Dem.  Statute  of  Umltattoiu.— Matter  of  Sehleainger,  86 

642;  Ertate  of  Voelpel,  8  Law  Bull.   79;    Skidmore  v.  App.  Div.  77,  55  N.  Y.  Supp.  514;  Matter  of  Sargent,  43 

Davie,  10  Paige  316.  App.  Div.  301.  50  N.  Y.  Supp.  105;  Matter  of  Meyer.  96 

TMtanMiitary  giiaidiaii.— Matter   of   Hawley.  104  App.  Div.  7.  00  N.  Y.  Supp.  185;  Matter  of  Kirkpatnek, 

N.  Y.  250;  Matter  of  Hurlburt.  48  Hun  811;  Matter  of  9  Miso.  228,  80  N.  Y.  Supp.  283;  Matter  of  Miller,  16 

Lewis.  74  N.  Y.  Supp.  469;  Freeman  v.  Mohiman,  1  Miso.  556.  37  N.  Y.  Supp.  1129;  Matter  of  Toms.  84 

Mise.  812.  147  N.  Y.  Supp.  550. 

§  269.  Compulsory  judicial  settlement ;  who  may  petition. 

A  petition  praying  for  the  judicial  settlement  of  the  accounts  of  a  person  described 
in  the  last  section,  and  that  such  person  may  be  cited  to  show  cause  why  he  should  not 
render  and  settle  such  account  may  be  presented  in  a  case  prescribed  in  the  last  section 
as  follows: 

1.  In  the  case  of  an  executor  or  administrator, 

a.  By  a  creditor  or  a  person  interested  in  the  estate  or  fund, 

b.  By  or  on  behalf  of  a  child  bom  after  the  making  of  the  will,  when  interested  in  the 
estate. 

2.  In  the  case  of  a  guardian, 

a.  By  the  ward  after  he  has  become  twenty-one  years  of  age, 

b.  By  the  executor  or  administrator  of  a  ward  who  has  died, 

c.  By  the  ward  or  a  duly  appointed  guardian,  where  a  person  has  been  acting  as  a 
guardian  in  socage. 

3.  Against  a  testamentary  trustee, 

a.  By  any  person  beneficially  interested  in  the  execution  of  any  of  the  trusts,  or  by 
any  person  on  behalf  of  an  infant  so  interested,  imless  his  account  has  been  judicially 
settled  within  one  year  preceding  the  application. 

In  any  case, 

a.  By  a  surety  on  the  official  bond  of  the  person  required  to  account,  or  tlie  legal 
representative  of  such  a  surety. 

b.  By  the  successor,  or  by  the  remaining  executor,  administrator,  guardian  or  trustee, 
where  a  representative,  guardian  or  testamentary  trustee  has  been  removed  or  his  letters 
revoked. 

c.  By  the  attorney-general  of  the  state  where  any  of  the  property  or  fund  may  belong 
to  the  state  of  New  York,  by  reason  of  the  death  of  any  testator,  intestate,  or  person 
interested  without  leaving  known  heirs-at-law  or  next  of  kin,  as  the  case  may  be,  or 
such  heirs-at-law  or  next  of  kin  are  unknown. 

ItarlTatloil.— Code  dv.  proo.,  1 2727.  without  change;  Matter  of  Meyw.  98  App.  Div.  7.  90  N.  Y.  Supp.  185; 

ae  reviaed  by  L.  1914.  eh.  443  from  former  M  2727.  2803.  Clark  v.  SooviU.  Ill  App.  Div.  35,  97  N.  Y.  Supp.  1117. 

2806.  2847.  28B6.    12727.  as  am.  by  L.  1808.  oh.  686;  appeal  dlamieeed,  185  nTy.  541;  Matter  of  Bearae.  167 

L.  1901.  ch.  408:  L.  1911.  oh.  432;  the  amendment  of  1803  App.  Div.  415. 163  N.  Y.  Supp.  514;  Matter  of  Van  Wert, 

eoneolidated  former  ||  2726-2728.    1 2726.  new  a«  ori«-  8  Miso.  563. 24  N.  Y.  Supp.  719;  Matter  of  Beyea,  10  Miae. 

naily  inserted  in  oode  oiv.  proo.  11  Zr27.  2728.  orichialhr  198,  31  N.  Y.  Supp.  200;  Matter  of  Von  Der  Lieth*  25 

revised  from  R.  S..  pt.  2.  ch.  6.  tit.  3.  ||  53.  60.    If  2803.  Misc.  255,  55  N.  Y.  Supp.  428;  Mahter  of  Hiokey.  34  Misc. 

2808.  new  as  originaUy  inserted  in  oode  dv.  pros.,  but  see*  860. 60  N.  Y.  Supp.  844;  Matter  of  Farmer.  35  Misc.  150, 

L.  1860,  ch.  27i.  am  am.  by  L.  1866,  oh.  115;  L.  1867.  71  N.  Y.  Supp.  462;  Matter  of  Sbafer.  35  Miso.  371,  71 

di.  782.  as  am.  by  L.  1871.  eh.  482;  L.  1870.  ch.  359,  N.  Y.  Supp.  1033;  Matter  of  Rainforth,  37  Misc.  660.  76 

H  3.  4.     1 2847.  as  am.  by  L.  1800.  oh.  62;  oricinaUy  N,  Y.  Supp.  314;  Matter  of  Rdnaoh.  41  Miso.  78.  83  N.  Y. 

revised  from  R.  S..  pt.  2.  ch.  8,  tit.  3,  f  11.    1 2856.  as  Supp.  651;  Buchan  v.  Rintoul.  10  Hun  183,  affd.,  70  N.  Y. 

am.  bv  L.  1801,  ch.  197;  asotion  new  as  oricinally  inserted  1;  Matter  of  Read,  41  Hun  95;  Matter  of  Prout,  52  Hun 

in  cods  dv.  proo.  109.  4  N.  Y.  Supp.  841;  Matter  of  Callahan.  66  Hun  118, 

rmnt  of  ■OROfAfte.— Harris  v.  Ely,  25  N.  Y.  188;  20  N.  Y.  Supp.  824;  Matter  of  De  Pierris.  79  Hun  279,  29 

Matter  of  Merritt.  35  App.  Div.  387,  54  N.  Y.  Supp.  955;  N.  Y.  Supp.  360:  In  re  Writt's  Estate,  141  N.  Y.  Supp. 

Stdnway  v.  Von  Bernuth.  50  App.  Div.  261,  60  N.  Y.  179;  Edwards  v.  Edwards,  1  Dem.  132;  Boerum  v.  Beits. 

Supp.  1146;  Matter  of  Stevenson,  77  Hun  203,  28  N.  Y.  1  Dem.  471;  Matter  of  Duffy,  4  Dem.  366;  Close  v.  Shute, 

Supp.  382.  4  Dem.  546;  Matter  of  Jones,  1  Redf.  263;  Campbell  v. 

Wlio  nuur  apply.— Wood  v.  Brown.  34  N.  Y.  337;  Purdy,  5  Redf.  434. 
Harrison  vTClark,  67  N.  Y.  572;  Hood  v.  Hood.  85  N.  Y.         •'Person  Interested."— Matter  of  Laffargue,  142  App. 

561;  Matter  of  Wood.  119  N.  Y.  661;  Matter  of  Kfllan,  Div.  426,  126  N.  Y.  Supp.  965;  Matter  of  Wood.  170  App. 

172  N.  Y.  547.  revg.  06  App.  Div.  312,  72  N.  Y.  Supp.  714;  Div.  533. 156  N.  Y.  Supp.  810;  Matter  of  RabeU.  175  App. 

Matter  of  Clauss,  16  App.  Div.  34,  44  N.  Y.  Supp.  805;  Div.  345.  162  N.  Y.  Supp.  218;  Matter  of  Flint,  15  Misc. 

Matter  of  Whitehead.  38  App.  Div.  319,  56  N.  Y.  Supp.  598.  38  N.  Y.  Supp.  188;  Matter  of  Kipp,  17  Miso.  491,  41 

980:  Matter  of  Watts.  68  App.  Div.  357.  74  N.  Y.  Supp.  N.  Y.  Supp.  259.  affd..  5  App.  Div.  625.  39  N,  Y.  Supp. 

75;  Matter  of  Blum,  83  App,  Div.  161, 82  N.  Y.  Supp.  491;  1126;  Matter  of  Meehan,  104  Miso.  219,  171  N.  Y.  Supp. 

Matter  of  Hunt.  84  App.  Div.  159,  82  N.  Y.  Supp.  538;  766. 
Matter  of  Egan,  89  App.  Div.  565.  85  N.  Y.  Supp.  663; 

§  260.  Compulsory  judicial  settlement;  citation;  order  to  account  and  pro- 
ceedings thereon. 

On  the  presentation  of  a  petition,  as  prescribed  in  the  last  section,  a  citation  must  be 
issued  accordingly,  and  on  the  return  of  the  citation  if  the  person  cited  fails  either  to 
appear,  or  to  file  his  account,  or  to  show  good  cause  to  the  contrary,  or  to  present  in  a 
proper  case,  a  petition  as  prescribed  in  the  next  section,  an  order  must  be  made,  directing 
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him  to  account  within  BUch  a  time,  and  in  Buch  a  manner  as  the  surrogate  preacrib 
and  to  attend,  from  time  to  time,  before  the  mirrogate,  for  that  purpose.  He  is  bou: 
by  such  an  order,  without  service  thereof.  If  it  appears  that  there  is  a  surplus,  d 
tributable  to  creditors  or  persons  interested,  the  surrogate  may,  at  any  time,  issue 
supplemental  citation,  directed  to  the  persona  who  must  be  cited,  on  the  petition  foi 
judicial  settlement  of  his  account.  The  pendency  of  a  proceedii^  against  an  execut 
administrator,  guardian  or  trustee  to  compel  him  to  aocount  does  not  preclude  him  fn 
presenting  a  petition  as  prescribed  in  the  next  section.  If  such  petition  be  presented 
or  before  the  return  of  a  citation  in  and  as  prescribed  in  either  of  the  foregoing  sectic 
of  this  article,  the  citation  issued  thereon  need  not  be  directed  to  petitioner  in  the  spec 
proceeding  pending,  and  the  two  proceedings  must  be  consolidated. 

DfrinUou.— Code  dv,  pnu..  i  2728.  vilhout  ohuue;  In-,  IT  Anp.  Div.  303,  4S  N.  Y.  Supp.  301,  sSd.,  101  N. 

u  rcviKd  by  L.  1014.  Dh.  443  from  former  It  2727.  27^  MS;  Borrowe  v.  Corbin.  31  Apo-  Div.  173,  S2  N.  Y.  Su 

L^TT.  u  BDi.  by  L.   1893,  c^.  SS«:  L.   IfiOl,  eb.  40S:  741,  offd..  16SN.  Y.SSi:  Mseki  v,  Meaka.  34  MiM.485 

.  igu.  oh.  432;  the  unendiueiit  ol  1S03  (Kuualid>t«l  N.  Y.  Bupp.  737;  Ooiua  t.  ^ilmi,  73  Hun  3&3,  X  N. 

former  )(  2728-2728.    f  2729,  new  u  originijly  iDseried  In  Supp.  928. 

eode  civ.  proc.     112727.  2728.  origiDally  reviaed  from  ScrrfMOfonhr.— Matter  of  CalUtaaa.ea  Hun  UB, 

R.  B.,  pt.  2,  eh.  6,  tit.  3,  11  &3,  SO.    I  2728,  aa  >m.  by  N.  Y.  Supp.  834. 

L.  18^3,  cb.  680:  h.  1804,  ob.  421;  L.  1S»£.  oh.  428;  L.  1911.  AbateDIMlt.— Bomun  t.  Brtt*.  I  Dam.  4Tt. 

oh*.  329.  494:  L  1913,  eh.  230:  the  nmendiDent  of  1893  OuuoUilUIOo.— Matter  of  Multy,  31   Mian.  7S, 

eonaolidated  former  H  2739-2733(  oilcinaily  revlaed  from  N.  Y.  Supp.  STS:  Mmttar  of  Smith.  40  Kdao.  831.  81  N. 

B.  a.,  pt.  2.  ob.  e.  tit.  3,  (1 00.  93,  09.  70:  L.  1887.  oh.  783,  Supp.  1(»5. 

I  It.  Setdcmaat  so 

Nat*  or  nrlacn  at  Ult.— The  But  port  of  thli  eentjoa  13S,  27  N.  Y.  8np] 

Iformer  |  27271  hu  baea  put  into  new  |  2737  >nd   the  Stotata  of  Bml 

tsmdnder  (Jiuced  lo  u  to  Include  an  aoooiuiliac  by  k  411,  39  N,  Y,  Sup 

;  witli  wU  344:e3N.'Y.'8upp.'91lT^M?o[''wJi?rTfcuif^%0 
and  qdAIo-  N.  Y.  Bum.  1139;  MUtw  of  Bunn,  3i  Miee.  Z79. 
,  Dl<.  82,  17fi  ft.  Y.  Supp.  430;  Matter  of  Cnutabnnk.  40  Miw.  325, 
N.  Y.  Sui».  1039:  Matter  of  Hunhnm.  e  M.  Y.  Bupp.  60 
l«rofWataon,  CobdoI;  323:  Matter  of  ClartOB,  8  N.  Y.  8app.  301 
Connolr  444;  Matter  of  Unlarhm.  B  N.  Y.  Bupp.  4SI 
Mattw  of     Connolr  MI;  Matter  of  Perry,  IS  N.  T.  Bupp.  1^ 


;    Msltar  of     Connolr  K3a. 
';  Mattu  of         SnretiM 


-MoMnhon  v.   Bmitb,   14  A 

I T.  Doaooe.     uiv.  30,  49  N.  Y.  aupo.  93;  Stanert  *.  Van  Akeo, 
App.  DiV,  300. 160  N.  Y.  Supp.  63>:  Iioop  t.  Northrop 
T.  Mwik^,     Qun  7S.  18  N.  Y.  Bupp.  144. 


§  261.  Voiuntaxy  judicial  settlemeat 

In  either  of  the  foilowii^  cases  an  adnunistrator,  executor,  guardian  or  testamenti 
trustee  may  present  to  the  surrogate's  court  his  account  and  a  petition  praying  tl 
his  account  may  be  judicially  settled  and  that  all  necessary  and  proper  puiies  may 
cited  to  show  cause  why  auch  settlement  should  not  be  had: 

1.  By  an  executor  or  administrator, 

a.  Where  the  time  for  presentation  of  claims  as  fixed  by  a  notice  duly  published  ] 
expired;  or  one  year  has  expired  since  letters  were  issued  to  him  or  his  predecessor 
office. 

b.  Where  letters  issued  to  the  petitioner  have  been  revoked. 

c.  The  surrogate  may,  in  his  discretion,  at  any  time  within  six  months  after  lett 
were  first  issued  upon  an  estate,  entertain  an  application  by  an  executor  or  administra 
for  the  judicial  settlement  of  his  account,  where  it  appears  from  the  petition  or  accoi 
that  a  mortgage,  lease  or  sale  of  the  decedent's  real  property  will  be  necessary  for  t 
of  the  purposes  specified  in  section  two  hundred  and  thirty-four  of  this  act,  and  ii 
proceeding  so  commenced  the  citation  must  be  directed  generally  to  all  unknown  credit 
of  the  deceased  as  well  as  to  those  known. 

2.  By  a  guardiitn, 

a.  Where  a  petition  for  a  compulsory  judicial  settlement  of  his  accounts  may  be  p 
8ent«d  by  any  other  person, 

b.  Where  he  has  properly  used  and  expended  all  of  the  estate  of  the  infant,  and 
circumstances  are  such  that,  in  the  discretion  of  the  surrogate,  it  is  proper  that  si 
guardian  should  be  discharged. 

3.  By  a  testamentary  trustee. 

a.  Where  one  or  more  distinct  and  separate  trusts  created  by  the  will,  have  been, 
are  ready  to  be,  fully  executed. 

DatTBtton.— Code   dT.    proo..   1 2739.    aa    am.    by  1893  ooiwolidated  fonner  {|  3729-3732;  tuidniiUy  ran 

L.  1917.  di.  084,  wlUiout  lAance:  a*  miaed  by  L.  1914,  from  R  B..  pt.  3.  aL.  S.  tit.  3.  1100.  03,  s3!  TO;  L.  1 

oh.  443  from  fonm  M  3728.  3iia  3S«9.    1 2728,  a*  am.  oh.  783,  1 14.    |3810,  MW  ■■  onciaaUy  iiwrMd  in  i 

by  L.  1893,  oh.  080;  X.  1S94.  oh.  421:  L.  1896.  sh.  430:  dv.  proe.,  but  aee  L.  IBSO,  oh.  2^  aa  am.  br  L.  1: 

L.  1911.eha.S39,4S4iL.1913,oh.>30;theBawndnientol  ab.  US;  U  IMO,  oh.  782.  ■■  ain.l>y  U  1871,  A.  ■ 
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L.  1870.  oh.  860,  U  <.  4.  1 3849.  M  Am.  bv  L.  1898. 
eh.  304;  oligiziaUy  reviwd  from  R.  S.,  pt.  2,  oh.  8,  tit.  3. 
112. 

IB  CMMral.— Matter  of  Osterhoudt,  10  Miac.  M6,  38 
N.  Y.  Supp.  179;  Matter  of  Bronner,  30  Miao.  31.  62 
N.  Y.  Supp.  1003;  Matter  of  Orowleir.  38  Miao.  624,  68 
N.  Y.  Supp.  939;  Matter  of  Laweon.  36  Miao.  96.  72  N.  Y. 
Supp.  645;  Matter  of  Lanaing,  87  Miao.  177.  74  N.  Y. 
Supp.  945;  Matter  of  Rainforth.  37  Miao.  660.  76  N.  Y. 
Sujv.  314;  Matter  of  Graham.  89  Miao.  226.  79  N.  Y. 
Supp.  573;  Remincton  ▼.  Walker.  21  Hun  822. 

P^w«r  of  snrfOfiit*.— Peek  r.  Sherwood.  66  N.  Y.  615: 
Hyland  v.  Baxter.  98  N.  Y.  610;  Matter  of  NQea.  118 
N.  Y.  547;  Matter  of  UnderhiU.  117  N.  Y.  471;  Oarlock  ▼. 
Vandevort.  128  N.  Y.  374;  Lang  ▼.  Striucer.  144  N.  Y. 
275;  Matter  of  Van  Glahan.  53  App.  Div.  164.  65  N.  Y. 
Supp.  865;  Matter  of  Valentine.  1  Miao.  491.  23  N.  Y. 
Sm>p.  289;  Matter  of  Joneai  3  Miao.  586.  24  N.  Y.  Oim. 
706;  Matter  6t  Co<q>er.  6Miao.  501.  27  N.  Y.  Supp.  426; 
Matter  of  Metcalfe.  6  Miao.  524.  27  N.  Y.  Supp.  879; 
Matter  of  Sofaaefer,  34  Miac.  34.  69  N.  Y.  Supp.  480, 


affd..  65  App.  EHv.  878, 78  N.  Y.  Supp.  57.  aflfd..  171  N.  Y. 
686;  Matter  of  Freneh,  52  Hun  303,  5  N.  Y.  Supp.  249; 
Matter  of  PerUna,  75  Hun  129.  26  N.  Y.  Supp.  958.  affd.. 
145  N.  Y.  590;  DuBoid  ▼.  Brown,  1  Dem.  317;  Matter  of 
Starr,  2  Dem.  141;  Bd.  of  Miaaiona  ▼.  Soovell,  3  Dem.  516; 
Kelaey  r.  Van  Camp,  3  Dem.  530;  dark  v.  Butler,  4  Dem. 
378. 

B«strtetlons  upon  smrosAte.'— Stilwell  v.  Carpenter, 
60  N.  Y.  414:  Bevan  ▼.  Cooper.  72  N.  Y.  317;  Glaciua  v. 
Fogel,  88  N.  Y:  434:  Matter  of  Perry.  5  Miao.  149.  25  N.  Y. 
Supp.  716;  Riohardaon  v.  Root.  19  Hun  473;  Matter  of 
li^injBtone.  27  Hun  607;  Woodruff  ▼.  Youns.  31  Hun  420; 
Von  Snderen  v.  Lawrence,  50  Hun  272, 3  N.  Y.  Supp.  25; 
Van  Valkenburgh  v.  Laaher.  53  Hun  594,  6  N.  Y.  Supp. 
756;  Matter  of  ^tare,  15  N.  Y.  Supp.  709,  2  Gonnoly  544; 
Terry  v.  Bale.  1  Dem.  452;  Petera  ▼.  Garr,  2  Dem.  22; 
SmiUi  ▼.  BayUa,  4  Dem.  30;  Rudd  ▼.  Rudd,  4  Dem.  335; 
Kinta  ▼.  Friday,  4  Dem.  540:  Decker  v.  Norton.  1  Redf. 
477;  Levineea  ▼.  Caaaebeer,  3  Redf.  491;  Bulkely  v.  Staata, 
4  Redf.  524. 


§  262.  Voluntary  judicial  settlement ;  citation. 

Upon  a  voluntary  judicial  settlement  of  the  account  of  an  executor,  administrator, 
guardian  or  testamentary  trustee  there  must  be  cited: 

1.  All  creditors  or  persons  claiming  to  be  creditors  of  the  decedent,  except  such  as  by 
vouchers  filed  with  the  account  appear  to  have  been  paid. 

2.  The  sureties  on  his  official  bond,  if  any. 

3.  All  co-executors,  administrators,  guardians  or  trustees  who  do  not  join  in  the  peti- 
tion. 

4.  The  successor,  if  a  successor  has  been  appointed,  in  a  case  where  the  petitioner's 
letters  have  been  revoked,  or  he  has  been  removed,  and  if  no  successor  has  been  ap- 
pointed, aU  the  persons  interested  who  are  required  to  be  cited  by  this  section. 

5.  The  attorney-general  in  aU  cases  where  the  decedent,  ward  or  beneficiary  died  intes- 
tate as  to  any  part  of  the  estate  or  fund  leaving  no  known  heir-at-law  or  next  of  kin. 

6.  The  widow  or  husbaad,  if  any,  and  all  the  heirs-at-law  where  the  decedent,  ward 
or  beneficiary  died  intestate  as  to  any  real  property,  and  all  his  next  of  kin  where  he 
died  intestate  as  to  any  personal  property. 

7.  All  devisees,  all  trustees  of  any  trust  created  by  the  will,  and  all  legatees,  except 
such  as  by  voucher  and  release  acknowledged,  or  proved,  and  duly  certified  and  filed, 
appear  to  have  been  fully  paid. 

8.  In  ihe  case  of  a  guardian,  there  shall  also  be  cited  all  persons  who  might  have 
presented  a  petition  for  a  compulsory  settlement. 

9.  In  the  case  of  a  trustee  there  shall  also  be  cited  all  persons  who  are  entitled,  abso- 
lutely or  contingently,  by  the  terms  of  the  will  or  by  operation  of  law,  to  share  in  the 
fund,  or  in  the  proceeds  of  property  held  by  the  petitioner  as  a  part  of  his  trust. 

Where  any  person  required  to  be  cited  has  died,  his  executor  or  administrator  shall  be 
cited,  and  if  no  legal  representative  has  been  appointed,  the  husband  or  widow  and  all 
the  heirs-at-law  or  next  of  kin,  or  both,  of  such  deceased  person,  who  are  interested. 

DcrivBtton.— Code  oiv.  proo.,  1 2730,  inthout  chance;  Cragg,  89  N.  Y.  479;  MoMahon  v.  Smith,  24  App.  Div.  25. 

as  reviled  by  L.  1914,  oh.  443  from  fomMr  U  2728,  2743.  49  NTY.  Supp.  93;  Matter  of  Storm,  84  App.  Div.  552.  82 

2810. 2811. 2849. 2850.    f  2728.  as  am.  by  L.  1893,  ch.  680;  N.  Y.  Supp.  731;  Cookman  v.  Stoddard,  132  App    Div. 

L.  1894.  ch.  421;  L.  1895.  oh.  426;  L.  1911,  chs.  329.  494:  485,  116  K.  Y.  Supp.  901;  Matter  of  Hiaoock,  135  App. 

L.  1912.  ch.  230.  the  amendment  of  1893  conaolidated  Div.  848,  120  N.  Y.  Supp.  308:  Matter  of  Heinzc,  179 

former  H  2729-2732;  orimnaUy  revised  from  R.  S.,  pt.  2.  App.  Div.  453. 165  N.  Y.  Supp.  101   Matter  of  Wood,  38 

oh.  6.  tit.  3,  l|  60, 63, 69, 70;  L.  1867.  ch.  782, 1 14.    §2743,  man.  64,  76  N.  Y.  Supp.  967;  Matter  of  Sill,  41  Misc.  270. 

as  am.  by  L.  1895.  oh.  505;  L.  1898,  ch.  565;  L.  1906,  84  N.  Y.  Supp.  213;  Matter  of  Kenny.  92  Misc.  330.  156 

oh.  515;  originally  revised  from  R.  S.,  pt.  2.  oh.  6.  tit.  3.  N.  Y.  Supp.  W7;  Matter  4)f  Smith,  68  Hun  530,  23  N.  Y. 

§71.    §i  2810,  2811,  new  as  originally  inserted  in  code  dv.  Supp.  87;  Matter  of  De  Forest,  86  Hun  300.  33  N.  Y. 

ro.,  but  see  L.  1850,  ch.  272,  as  am.  by  L.  1866.  eh.  115;  Supp.  216;  Gibbons  v.  Shepard.  2  I>em.  247;  Mead  v. 

1867,  di.  782,  as  am.  by  L.  1871,  ch.  482;  L.  1870,  WiKoughby,  4  Dem.  364;  Duncan  v.  Gueet,  5  Redf.  440. 
eh.  359.  |§  3.  4.    1 2849.  as  am.  by  L.    1893,  oh.  304;        Interrentloii  of  partlet  not  died.— Matter  of  St. 

orifinaUy  revised  from  R.  S.,  pt.  2.  ch.  8>  Ut.  3,  1 12.  John.  104  App.  Div.  460,  93  N.  Y.  Supp.  836;  Matter  of 

I  ^50.  as  am.  by  L.  1882,  ch.  400;  L.  1887.  oh.  143;  ongi-  Taylor,  31  ^llso.  579, 65  N.  Y.  Supp.  571 ;  Matter  of  Miles. 

naliy  revised  from  R,  S.,  pt.  2,  ch.  8,  tit.  3,  I  22.  33  Misc.  147.  68  N.  Y.  Supp.  368,  revd..  61  App.  Div.  562, 

Note  of  reviMn  of  m4.— Part  of  |  2728  rewritten.  71  N.  Y.  Supp.  71,  revd..  170  N.  Y.  75;  Matter  of  Walton, 

This  section  has  always  been  obscure  and  illogical,  and  the  38  Misc.  723,  78  N.  Y.  Supp.  296;  Matter  of  Thompson.  4 1 

revisen  think  they  have  made  it  plain  as  to  the  different  Misc.  223,  83  N.  Y.  Supp.  983.  affd.,  87  App.  Div.  609, 

persons  to  be  dted  in  testacy  and  intestacy.    8ubd.7puta  83  N.  Y.  Supp.  1117;  Niatter  of  Freije,  90  Misc.  246.  152 

legatees  who  have  been  paid  in  the  same  class  with  oredi-  N.  Y.  Supp.  726;  Greene  v.  Day,  1  Dem.  45;  Merritt  v. 

ton  who  have  been  paid,  and  therdnr  saves  much  expense,  Jackson.  2  X>em.  214;  Gibbons  v.  Shepard,  2  Dem.  247. 
aa  heretofore  they  had  to  be  dted  unless  waivers  were  filed.        Surety  moat  be  cited. — Blake  v.  National  Surety  Co., 

Partfca.— Fisher  v.  Banta,  66  N.  Y.  468;  Riggs  v.  184  App.  Div.  57. 

§  263.  Proceedings  on  return  of  citation. 

On  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section,  the  surrogate 
must  take  the  account,  and  hear  the  allegations  and  proofs  of  the  parties,  respecting 


; 
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the  same  and  make  such  order  or  decree  as  justice  requires.  The  executor,  administrator, 
guardian  or  trustee  may  be  examined  under  oath  by  any  party  to  the  proceeding  as  to 
any  matter  relating  to  his  administration  of  the  estate  or  fund.  If  any  party  interested 
shall  demand  in  writing  that  a  voucher  be  produced  and  filed  for  any  pa3rment  alleged 
by  the  account  to  have  been  made,  the  accounting  party  shall  produce  and  file  such 
voucher  or  make  satisfactory  proof  of  such  payment. 

Dcflfftttoii.--Code  dv.  proo.,  1 2731,  without  ohance;  Hun  488:  Matter  of  Mulloo,  74  Hun  858,  26  N.  Y.  Sudd- 

aa  revised  by  L.  1914,  ch.  443  from  former  1 2728,  as  am.  083;  revd,  145  Nf.  Y.  98;  Matter  of  Turflar,  78  Hun  258. 

by  L.  1893.  oh.  686;  L.  1894,  ch.  421;  L.  1895,  oh.  426:  29  N.  Y.  Supp.  1151;  Matter  of  Heuaer.  87  Hun  262,  38 

L.  1911,  chs.  329,  494;  L.  1912.  ch.  230;  the  amendment  of  N.  Y.  Supp.  831;  Matter  of  WiUiama,  2  N.  Y.  Supp.  669. 1 

1893  conaolidated  former  i|  2729-2732;  oricinaUy  revised  Connoly  99;  Matter  of  Strickland,  5  N.  Y.  Suw-  851,  1 

from  R.  8..  pt.  2,  ch.  6,  tit.  3,  U  60, 63. 69,  70;  L.  1867,  oh.  Connoly  435;  Matter  of  Gilman,  7  N.  Y.  Supp.  694,  2 

782.  i  14.  Conxioly  78;  Thompson  t.  Mott,  2  Dem.  154;  Joumalt  r. 

,  Note  of  revlflers  of  1114.—}  2728  rewritten  and  parts  Ferris.  2  Dem.  320:  Adams  v.  Qhdden^  Dem.  197. 

distributed  to  other  sections,  leaving  only  prooeedinc  on  PniiDediire. — Matter  of  Hart,  60  Hun.  516.  15  N.  Y. 

return  of  citation.    See  new  (f  2511,  2535.  Supp.  1;  Buchan  ▼.  Rintoul.  70  N.  Y.  Supp.  230;  Matter  of 

Bicht  to  contest  omitted  as  being  a  right  which  need  Unoerhill,  9  N.  Y.  Supp.  455.  1  Connoly  541;  Duffy  r. 

not  be  oontinuallv  mentioned.   Petition  after  revocation  of  Kelly,  1  Dem.  202;  Tilden  v.  Down,  2  Dem.  489;  Heibert 

letters  provided  for  in  new  1 2729.  v.  Stevenson,  8  Dem.  236;  Matter  of  Wood.  5  Dem.  345; 

The  proviflson  in  1 2729  making  it  mandatory  to  file  a  Matter  of  Sharp,  5  Dem.  516;  Gunning  r.  Tioclnnan,  3 

voucher  is  eUminatea,  as  under  Matter  of  Widce.  74  App.  Redf.  273;  Hone  v.  Lockman.  4  Redf.  61. 

Div.  221,  it  has  been  held  that  failure  to  file  a  voucher  goes  Wmmlniitlon  of  eseeator. — ^Matter  of  Brommer.  105 

to  the  jurisdiction  to  make  a  decree.    By  §  2730  citation  Misc.  336. 

must  issue  to  all  creditors  from  whom  vouchers  are  not  Statute  of  llinltatloiis. — ^Matter  of  Lyth,  32  Misc. 

filed.    The  verified  account  ought  to  be  sufficient  proof  of  608.  67  N.  Y.  Supp.  579. 

payment;  unless  objection  is  made.    As  accounts  do  not  Brldonce. — Martin  v.  Gage.  9  N.  Y.  398;  Matter  of 

often  contain  the  items  of  bills  paid,  it  is  now  provided  in  FVaaer.  92  N.  Y.  239;  Estate  or  Eisner,  5  N.  Y.  Supp.  30, 

this  section,  that  if  a  voucher  is  not  filed,  it  must  be  pro-  1  Connoly  358;  Matter  of  Palmer,  3  Dem.  129;  Matter  of 

duced  on-  demand,  or  satisfactory  proof  made.    It  would  White,  6  Dem.  375;  Matter  of  Pollock,  3  Redf.  100;  Matter 

seem  that  this  is  all  that  ought  to  be  necessary.  of  Rich,  3  Redf.  177;  Valentine  v.  Valentine.  4  Redf.  265; 

Objection.— Peck  v.  Sherwood.  56  N.  Y.  615;  Matter  Underbill  v.  Newburger,  4  Redf.  499;  Carroll  v.  Hui^kss,  5 

of  Weston.  91  N.  Y.  502;  Matter  of  Kendrick,  107  N.  Y.  Redf.  337. 

104;  Matter  of  Sprague,  40  App.  Div.  615,  57  N.  Y.  Supp.  Burden  of  |iroof.— Matter  of  Watson,  86  Misc.  588; 

1128,  affd.,  162  N.  Y.  611;  Matter  of  Baker,  42  App.  Div.  148  N.  Y.  Supp.  902. 

370,  50  N.  Y.  Supp.  121;  Matter  of  De  Vany,  147  App.  Section  cited.— Matter  of  FuUam,  111  Misc.  514.  181 

Div.  494,  132  N.  Y:  Supp.  582;  Matter  of  Bratt,  10  Miso*  N.  Y.  Supp.  677. 
491.  32  N.  Y.  Supp.  168;  Bainbridge  v.  MoCullough.  1 

§  264.  Affidavit  to  account. 

To  each  account  filed  in  the  surrogate's  court,  as  prescribed  in  this  article,  must  be 
appended  the  affidavit  of  the  accounting  party,  to  the  effect  that  the  account  contains, 
according  to  the  best  of  his  knowledge  and  belief,  a  full  and  true  statement  of  all  his 
receipts  and  disbursements  on  account  of  the  estate  or  fund,  and  of  all  money  and  other 
property  belonging  to  the  estate  or  fund,  which  have  come  to  his  hands,  or  been  received 
by  any  other  person,  by  his  order  or  authority,  for  his  use,  and  that  he  does  not  know  of 
any  error  or  omission  in  the  account,  to  the  prejudice  of  any  creditor  of,  or  person 
interested  in,  the  estate  or  fund. 

Derivation. — Code  civ.  proc.,  $  2732.  without  change;  eh.  6,  tit  3,  $  54.    1 2741,  originally  revised  from  R.  8.. 

as  revised  by  L.  1914,  ch.  443  from  former  ||  2729,  2S11.  pt.  2,  oh.  6,  tit.  8.  f  86.    f  2811,  neir  as  originally  inserted 

§  2729.  as  am.  by  L.  1893,  ch.  686;  L.  1901,  oh.  293:  the  m  oode  dv.  proa;  but  see  L.  1850.  di.  272  (as  am.  by 

amendment  of  1893   consolidated   former  $$  2733-2735,  L.  1866,  oh.  115),  L.  1867,  ch.  782  (as  am.  by  L,  1871,  oh. 

2741.    1 2733,  new,  as  originally  inserted  in  oode  civ.  proo.  482),  L.  187a  oh.  369,  (§  3,  4. 

f  2734.  originally  revised  from  R.  S..  pt.  2.  ch.  6,  tit.  3.        Section  dtod.— Matter  of  FuUam.  Ill  Misc.  514.  181 

If  54,  55.     f  2735.  originally  revised  from  R.  8.,  pt.  2,  N.  Y.  Supp.  677. 

§  266.  Accounting  for  profit  and  loss. 

No  profit  -  shall  be  made  by  an  executor,  administrator,  guardian  or  testamentary 
trustee  by  the  increase,  nor  shall  he  sustain  any  loss  by  the  decrease  or  loss,  without 
his  fault,  of  any  part  of  the  estate  or  fund;  but  he  shall  account  for  such  increase,  and 
be  allowed  for  such  decfease  or  loss  on  the  settlement  of  his  accounts. 

DcrivBtlon.— Code  civ.  proc..  (  2733.  without  change;  *<Wlttioat  his  fikal«.'*~Matter  of  Jarvis,  110  Misc.  5, 

as  revised  by  L.  1914.  ch.  443  from  former  H  2717,  2729.  19.  180  N.  Y.  Supp.  324. 

i  2717,  as  am.  by  L.  1893,  ch.  686;  revised  from  R.  S.,  pt.  2,  Teatementery  omalee,  llaMlllF  for  low  aiion  aoeil* 

ch.  6,  tit.  3,  (I  25,  26.     $  2729;  for  source  see  note  to  ritfes.— Matter  of  Jarvis,  110  Miso.  5, 19, 180  N.  Y.  Supp. 

last  section.  324. 

§  266.  Property  of  an  estate  or  trust  to  be  delivered  upon  order  of  the  court. 

The  surrogate's  court  has  jurisdiction  to  compel  the  executor,  administrator,  guardian 
or  trustee,  or  successor  of  any  deceased  executor,  administrator,  trustee  or  guardian  at 
any  time  to  deliver  over  any  property  of  the  estate  or  trust  which  has  come  to  his  pos- 
session or  is  under  his  control,  and  if  the  same  is  delivered  over  after  a  decree,  the  court 
must  allow  such  credit  upon  the  decree  as  justice  requires. 

The  said  court  has  also  jurisdiction  when  an  executor,  administrator,  trustee  or  guardian 
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has  died,  absconded,  been  removed,  or  become  insane  to  direct  the  person  so  removed, 
or  any  person  or  corporation  having  possession  or  control  of  any  property  belonging 
to  such  estate  or  fund,  to  deliver  the  same  to  the  court  or  to  a  successor  duly  appointed; 
or  as  directed  by  a  decree  made  pursuant  to  section  two  hundred  and  fifty-seven  of  this 
act. 


40;  tit.  8,  f  17;  L.  1866.  eh.  733.  1 1.  f  2006.  Mam.  by  ApjiH^^kHon  to  eomiM  tonkfl  to  tun  mw  depotllB 
1^  1901,  eh.  £24,  eeotkm  new  as  originaUy  inserted  in  to  new  admliilttnitar.— Matter  of  Viekery,  106  Mise. 
code  civ.  proc  450.  176  N.  Y.  Supp.  268. 

AtfveiM  dalnH.— Matter  of  Heinae.  234  N.  Y.  1. 
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§  267.  Decree  for  payment  and  distribution. 

Where  an  account  is  judicially  settled,  as  prescribed  in  this  article,  and  any  part  of  the 
estate  or  fund  remains  and  is  ready  to  be  distributed,  the 'decree  must  direct  the  pay- 
ment and  distribution  thereof  to  the  persons  so  entitled,  according  to  their  respective 
rights.  It  may  also  award  to  a  surviving  husband,  wife,  or  child,  the  same  relief  as  to 
set  off  of  exempt  property  which  may  be  awarded  in  his  or.  her  favor,  on  a  petition  pre- 
sented as  prescribed  in  section  two  himdred  and  one  of  this  act. 

DeriTatioii.— Code  dv.  proc,  (  2735,  without  ehange;  Detcrmliuitloii  of  eontested  doim  to  distrfltatifo 

as  rerieed  by  L.  1914,  eh.  443  from  fonxMr  U  2724.  2743.  8k«e.— Matter  of  Veiplanck,  91  N.  Y.  4M;  Waahbon 

1 2724,  aa  am.  by  L.  1893,  eh.  680:  the  amendment  of  1808  ▼.  Cope,  144  nT  Y.  287;  Callahan's  Estate,  152  N.  Y.  320; 

ooMc£dated  former  U  2720,  2721.  as  am.  by  L.  1881,  Matter  of  RandaU,  162  N.  Y.  508;  Conant  v.  Wiiffat, 

oh.  535;  seetions  new  as  orSginaUy  inserted  in  code  oiv.  22  App.  Div.  216. 48  N.  Y.  Supp.  422,  affd.,  162  N.  Y.  635; 

proo.    (  2743,  as  am.  by  L.  1895,  eh.  595;  L.  1898,  oh.  565;  Matter  of  Edmonds,  47  App.  Div.  229,  62  N.  Y.  Supp. 

L.  1906.  ch.  515;  oricinally  revised  from  R.  S..  pt.  2,  ch.  6,  652;  Matter  of  Clark  v.  Hylaad,  88  App.  Div.  392,  84 

tit.  3,  171.  N.  Y.  Supp.  640;  Matter  of  Havens,  8  Miso.  574,  29 

Scope  and  ainilleotloii.— Boo«hton  v.  Flint,  74  N.  Y.  N.  Y.  Supp.  1085;  Matter  of  Btowne,  35  Misc.  366,  71 

476;  Matter  of  Horn,  7  App.  Div.  89,  39  N.  Y.  Supp.  954;  N.  Y.  Supp.  1037:  Matter  of  Kirby,  86  Miso.  312.  73 

McMahon  v.  Smith,  24  App.  Div.  25,  49  N.  Y.  Supp.  93;  N.  Y.  Supp.  509;  Matter  of  Latitan,  42  Miso.  467,  87  N.  Y. 

Matter  of  Richmond,  63  App.  Div.  488,  71  N.  Y.  Supp.  Supp.  246;  Matter  of  Vandevort.  62  Hun  612.  17  N.  Y. 

796;  Matter  of  U.  S.  Trust  Co.,  80  App.  Div.  77,  80  N.  Y.  Supp.  316;  Matter  of  Redfield,  71  Hun  344.  25  N.  Y.  Supp. 

Supp.  475,  affd.,  175  N.  Y.  304;  Huj^es  v.  Stoutenburgh,  3;  Matter  of  George.  3  N.  Y.  Supp.  426,  1  Connoly  241; 

168  App.  Div.  512,  154  N.  Y.  Supp.  65;  Matter  of  Valen-  Matter  of  Strickland.  5  N.  Y.  Supp.  851.  1  ConnoW  435; 

tine,  1  Mise.  491,  23  N.  Y.  Supp.  289;  Matter  of  Te  Qiles  v.  Talleyrand,  1  Den».  97;  Fraraunriok  v.  Mfller,  1 

Culver,  22  Misc.  217,  49  N.  Y.  Supp.  820;  Matter  of  Dem.  136;  Tappen  v.  M.  E.  Church.  3  Dem.  187:  Adams 

Von  Der  lieth.  25  Misc.  255,66  N.  Y.  Supp.  428;  Matter  v.  Qlidden,  6  Dem.  197;  Duncan  v.  Guest,  5  Redf.  440. 

of  Philip.  29  Misc.  263.  61  N.  Y.  Supp.  241;  Matter  of  Effect   Of  decree   of  dlstribotloii.— Townsend    v. 

Brenner.  30  Mise.  31.  62  N.  Y.  Supp.  1003;  Matter  of  Whitney.  75  N.  Y.  425;  Matter  of  Gall.  42  App.  Div.  255. 

Eichman,  33  Misc.  322,  68  N.  Y.  Supp.  636;  Matter  of  59  N.  Y.  Supp.  254;  Kager  v.  Braaneman,  47  App.  Div.  63, 

Browne,  35  Misc.  362,  71  N.  Y.  Supp.  1034;  Matter  of  62  N.  Y.  Supp.  339;  Brown  v.  Wheeler,  58  App.  Div.  6. 

Lawaon,  36  Mise.  96,  72  K.  Y.  Supp.  645;  Matter  of  65  N.  Y.  Supp.  436;  Matter  of  Saokett,  38  Miso.  463,  77 

Thommon,  41  Miso.  420.  84  N.  Y.  8uim.  1111,  affd.,  87  N.  Y.  Supp.  1030;  Matter  of  Thompson,  41  Miao.  223,  88 

App.  Div.  609,  83  N.  Y.  Supp.  1117iMatter  of  Lane,  N.  Y.  Supp.  983,  afTd.,  87  App.  Div.  609,  83  N.  Y.  Supp. 

20  N.  Y.  Supp.  78,  2  Connoly  266;  Matter  of  Spaukling.  1117;  Matter  of  Halsted.  41  Miso.  606, 85  N.  Y.  Supp.  301 ; 

112  Mise.  317. 183  N.  Y.  Supp.  144.  Armstrong  v.  Stone.  64  Mise.  504,  118  N.  Y.  Supp.  998. 

Estate   '^leady   to   be   dl8tilbmted.*'~Matter   of  Award  to  surflflng  hvaband  mandatory.— Matter 

Snedeker,  61  Mise.  216,  114  N.  Y.  Supp.  936.  of  Draper.  109  Mi8c.^4,  179  N.  Y.  Supp.  764. 

AaalcniBent   of  dlstHbvtlfO    shiires.— Matter    of  Ofttporment.-— Adair  v.  Brimmer.  74  N.  Y.  539; 

Randan,  152  N.  Y.  508;  Matter  of  Arkenburgh,  13  Mise.  Matter  of  Underhill.  117  N.  Y.  471;  Matter  of  Hodgman, 

744,  35  N.  Y.  Supp.  261;  Matter  of  Mount,  27  Miao.  413,  140  N.  Y.  421. 

50  N.  Y.  Supp.  176;  Peyser  v.  Wendt.  2  Dem.  221;  Tilden  Dlstrlbattoii  prior  to  final  accounting.— Matter  of 

r.  Dowe,  2  Dem.  489.  Kent,  173  App.  Div.  568,  159  N.  Y.  Supp.  627. 

§  268.  When  specific  property  may  be  delivered. 

In  either  of  the  following  cases,  the  decree  may  direct  the  delivery  of  an  unsold  chattel, 
or  the  assignment  of  an  uncollected  demand,  or  any  other  personal  property,  to  a  party 
or  parties  entitled  to  payment  or  distribution,  in  lieu  of  the  money  value  of  the  property: 

1.  Where  all  the  parties  interested  manifest  their  consent  thereto  by  a  writing-  filed 
in  the  surrogate's  office. 

2.  Where  any  legatee  or  distributee  files  a  consent  to  accept  as  payment  in  whole  or 
in  part  any  specified  personal  property  at  a  value  to  be  ascertained  by  appraisement. 

3.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of  payment  or  distribution, 
would  cause  a  loss  to  any  infant  or  incompetent  legatee  or  distributee,  and  the  value 
thereof  has  been  fixed  by  appraisement. 

The  value  must  be  ascertained,  if  the  consent  does  not  fix  it,  by  an  appraisement  under 
oath,  made  by  one  or  more  persons  appointed  by  the  surrogate  for  the  purpose. 

Dcftvatlon. — Code  dv.  proo..  1 2736,  without  ehange;        By  4  2753  oommiasions  are  allowed  on  such  property, 
aa  reviaed  by  L.  1914,  oh.  443  from  former  1 2744;  origi-        DeUVery  of  Imst  ftand.— Matter  of  Holiworth,  166 

naOy  reviaecl  from  R.  S..  pt  2,  eh.  6,  tit.  3,  f  72,  aa  am.  by  App.  Div.  150.  151  N.  Y.  SuDp-  1072. 
L.  1878.  eh.  30.  iHytaent  of  tnutoes  with  whom  lateveat  plodiod. 

Note  or  roffscn  of  ItU.— Thia  section  now  enablea  a  —Matter  of  Titua,  170  App.  Div.  764,  156  N.  Y.  Supp. 
legatee  or  distributee  to  aooept  oood  seeurftiea  in  plaee  of        S0%. 
eadli,  and  thns  aavea  many  good  inveetmenta  from  being 
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§  269.  When  money  or  property  may  be  retained. 

Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and  the  creditor  will  not 
accept  present  payment,  with  a  rebate  of  interest;  or  when  a  debt  not  yet  due  has  been 
disputed  or  rejected;  or  where  an  action  is  pending  between  the  executor  or  administrator, 
and  a  person  claiming  to  be  a  creditor  of  the  decedent;  or  where  on  the  judicial  settle- 
ment of  the  account  of  a  testamentary  trustee  a  controversy  respecting  the  right  of  a 
party  to  share  in  the  fund,  or  other  personal  property  held  by  the  trustee,  has  not  be«i 
determined;  the  decree  must  direct  that  a  sum  sufficient  to  satisfy  the  claim,  or  the  pro- 
portion to  which  it  is  entitled,  together  with  the  probable  amount  of  the  interost  and 
costs,  or  that  any  personal  property  the  right  to  which  is  in  controversy,  be  retained  in 
the  hands  of  the  accounting  party;  or  be  deposited  in  a  safe  bank,  or  trust  company, 
subject  to  the  order  of  the  surrogate's  court;  or  be  paid  into  the  surrogate's  court,  for 
the  purpose  of  being  applied  to  the  payment  of  the  claim,  or  to  the  satisfaction  of  any 
judgment  when  it  is  due,  recovered,  or  settled;  and  that  so  much  thereof,  as  is  not  needed 
for  that  purpose,  be  afterwards  distributed  according  to  law. 

JDcrlTfttion.— Code  dr.  proe.,  1 2737,  without  chance;  Bankers'  Surety  Co.  v.  Megger.  205  N.  Y.  219,  aflc..  146 

as  revised  by  L.  1914,  eh.  443  from  fonner  ((  2745,  2812.  App.  Div.  867.  131  N.  Y.  Supp.  857. 

1 2745,  orismally  revised  from  R.  &,  pt.  2,  eh.  6,  tit.  3,  ADpUefttton  mmI  efftet.-— Uoyt  r.  B<Minett»  60  N.  Y. 

1 74.    i  2812,  new  as  oriamally  inserted  in  code  civ.  proc.,  538;  Afatter  of  Rascb,  26  Misc.  459.  55  N.  Y.  Supp.  434 

but  see  L.  1850,  oh.  272  (as  am.  by  L.  1886,  oh.  115),  Matter  of  Truslow.  87  Miac  188.  74  N.  Y.  9upp.  944 

L.  1867.  ch.  782  (as  am.  by  L.  1871,  ch.  482;,  L.  1870.  Matter  of  Henshaw,  37  Misc.  536,  75  N.  Y.  Supp.  1047 

oh.  809.  H  8,  4.  Duncan  v.  Guest.  5  Redf.  440. 

Note  of  revtaen  of  1914.—- New  matter  inserted  to  Teslamentair  tniatoes,  detamdiMitloB  of  eontio- 

cover  esse  in  205  N.  Y.  219.  Tcny.— Matter  of  U.  8.  Tmist  Co.,  175  N.  Y.  804;  Matter 

Inadeqaaey  of  proflMons  of  fornMr  seetioiis.—  of  Horn.  7  App.  Div.  80, 30  N.  Y.  Bupp.  954;  In  re  Rocer'o 

Estate,  16  NT  Y.  Supp.  197;  Yonnc  ▼.  Purdy.  4  Dem.  455. 

§  270.  Adjustment  of  advancements. 

Where  there  is  a  surplus  of  personal  property  to  be  distributed,  and  the  advancement 
as  provided  in  section  ninety-nine  of  the  decedent  estate,  law,  consisted  of  personal 
property,  or  where  a  deficiency  in  the  adjustment  of  an  advancement  of  real  property 
is  chargeable  on  personal  property,  the  decree  for  distribution,  in  the  surrogate's  court, 
must  adjust  all  the  advancements  which  have  not  been  previously  adjusted  by  the 
judgment  of  a  court  of  competent  jurisdiction.  For  that  purpose,  if  any  person  to  be 
affected  by  the  decree,  is  not  a  party  to  the  proceeding,  the  surrogate  must  cause  him 
to  be  brought  in  by  a  supplemental  citation. 

DerlTatloii.— Code  civ.  proc..  f  2738.  without  change;     added  by  L.  1803,  eh.  686.  as  am.  by  L.  1909,  oh.  65;  origi- 
as  revised  by  L.  1914.  ch.  443  from  former  §  2733,  as     nally  revised  from  R.  8.,  pt.  2,  oh.  6,  tit.  3,  H  76-78. 

§  271.  Pajrment  of  share  of  infant. 

When  a  legacy  or  distributive  share  is  payable  to  an  infant,  the  decree  shall  direct 
that  it  be  paid  to  his  guardian,  upon  his  filing  8uj9icient  security,  unless  the  legacy  does 
not  exceed  fifty  dollars,  or  a  distributive  share  does  not  exceed  one  hundred  and  fifty 
dollars,  in  which  cases  the  decree  may  order  it  to  be  paid  to  his  father,  or  to  his  mother 
or  to  some  competent  person  with  whom  the  infant  resides,  or  who  has  some  interest 
in  his  welfare,  for  the  use  and  benefit  of  such  infant.  If  there  be  no  guardian,  the  decree 
shall  provide  that  the  legacy  or  distributive  share  not  disposed  of  in  the  manner  afore- 
said, shall  be  paid  into  or  deposited  with  the  surrogate's  court. 

Derivatloii.— Code  civ.  proc.,  f  2730,  without  change;  Hun  188,  32  N.  Y.  Supp.  579,  affd^  154  N.  Y.  765;  Biatter 

as  revised  by  L.  1914.  ch.  443  from  fonner  1 2746,  as  am.  of  Reeke,  112  Misc.  673,  184  N.  Y.  Supp.  278. 

by  L.  1886.  ch.  358;  L.  1900,  ch.  554;  L.  1009.  ch.  65;  Letters   of  gnardlAnsliip   of    liiikiit.~2k£atter    of 

L.  1911,  eh.  328;  L.  1913.  ch.  10;  originally  revised  from  mrahfeld,  88  Misc.  399.  151  N.  Y.  Supp.  846. 
R.  S.,  pt.  2,  ch.  6,  tit.  3.  (  80.    The  amendment  of  1886  en- 
tirely superseded  the  ongnal  section. 

Note  of  revlicra  of  lil4. — ^Difference  between  legacy 

and  distributive  share  is  made  because  a  legacy  is  a  gift  Misc.  272,  61  N.  Y.  Supp.  243;  Wright  v.  Havden,  Sl 

which  the  donor,  no  doubt,  wants  the  infant,  and  not  the  Misc.  116,  63  N.  Y.  Supp.  796:  Matter  of  Wilfiama,  66 

parents,  to  have.  Misc.  417, 123  N.  Y.  Supp.  383;  Matter  of  Klein,  96  Miso. 

In  the  second  line  "guardian  "  now  applies  to  all  guard-  118,  160  N.  Y.  Supp.  212;  Matter  of  Brown,  72  Hun  leO, 

ians.    It  has  been  held  that  this  section  has  not  included  25  N.  Y.  Supp.  694;  Matter  of  lichtenstadter,  5  Dem.  214: 

testamentaiy  guardians.     Matter  of  Klingenstine,    156  Ilsgg  v.  Harbeck,  6  Dem.  289. 

App.  Div.  749.  Aetloii  by  gBOffdtaui. — ^Van  SSaadt  v.  Grant,  175  N.  T. 

Seope  and  appHcfttloii.— Matter  of  Klingenstine,  156  150;  Prentiss  v.  Weatherly,  08  Hun  114.  22  N.  Y.  Siqipw 

App.  Div.  749.  141  N.  Y.  Supp.  742;  Matter  of  Tucker,  680.  affd..  144  N.  Y.  707. 

S» Misc.  595, 59  N.Y.  Supp.  1022;  WaU V.Bulger, 46 Hun  TeelamentaiT    tnutoes.— Matter    of   BdMrrer.   M 

346.  Miso.  351,  53  N.  Y.  Supp.  714;  Matter  of  Tucker,  88 

Pftyment  to  guardian.— Matter  of  Paton.  7  Misc.  377,  Misc.  595,  59  N.  Y.  Supp.  1022. 
28  N.  Y.  Supp.  160;  Lowmen  v.  Ehnira,  C.  ft  N.  R.  Co..  85 

§  272.  Legacy  to  tuknown  person  to  be  paid  into  state  treasury. 

Where  the  person  entitled  to  a  legacy  or  distributive  share  is  unknown,  the  decree 
must  direct  the  executor,  administrator,  guardian  or  testamentary  trustee  to  pay  the 
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amount  thereof  into  the  treasury  of  the  state,  for  the  benefit  of  the  person  or  perHonfl 
who  may  thereafter  appear  to  be  entitled  thereto.  The  surrogate's  court,  or  the  supreme 
court,  upon  the  petition  of  a  person  clainung  to  be  so  entitled,  and  upon  at  least  fourteen 
days'  notice  to  the  attorney-general,  accompanied  with  a  copy  of  the  petition,  may  by 
a  reference,  or  by  directing  the  trial  of  an  issue  by  a  jury,  or  otherwise,  ascertain  the 
rights  of  the  person  interested,  and  grant  an  order  directing  the  payment  of  any  money, 
which  appears  to  be  due  to  the  claimant,  but  without  interest,  and  deducting  all  expenses 
incurred  by  the  state  with  respect  thereto.  The  comptroller,  upon  the  production  of  a 
certified  copy  of  the  order,  must  draw  his  warrant  upon  the  treasury,  for  the  amount 
therein  directed  to  be  paid;  which  must  be  paid  by  the  state  treasurer,  to  the  person 
entitled  thereto. 

Uttlfmtlon.— Code  civ.  proo.,  (  2740.  without  change;  NotleiB  t«  attenwy-ceMnL— Matter  of  Davenport, 

aa  reviaed  by  L.  1914,  oh.  443  from  former  12747;  ongi-  142  Aj^.  Div.  41, 126  N.  Y.  SmqK  OOa. 

naUy  reriaed  from  R.  8.,  pt.  2,  oh.  6,  tit.  3,  f  81,  in  part,  as  Uandaimu  to  oompel  ohamberlain  of  eity  of  New  York 

am.  by  L.  1877,  oh.  466.                                                      i  to  pay  depodta  to  state  treaaurer.-~*liffatter   of  People 

Ajmllaitloii.->Matter  of  Reformed  Episoopal  Churoh.  v.  Maltbie.  102  Misc.  675, 160  N.  Y.  Supp.  339, 170  N.  Y. 

98  Miao.  146,  163  N.  Y.  Supp.  1042.  Supp.  106. 

■Beesalfe   aDowancM   to   rlalmanto. — Matter    of 
Malone,  160  App.  Div.  31,  134  N.  Y.  Supp.  496. 

§  273.  When  legacy  to  be  paid  into  court 

Where  it  appears  that  the  whereabouts  of  any  legatee  or  distributee  is  unknown,  the  •;J| 

decree  must  direct  the  executor,  administrator  or  testamentary  trustee  to  pay  into  surro- 
gate's court  a  legacy  or  distribiitive  share,  which  is  not  paid  to  the  person  entitled 
thereto,  at  the  expiration  of  six  months  from  the  time  when  the  decree  is  made,  or  when 
the  legacy  or  distributive  share  is  payable  by  the  terms  of  the  decree;  or  where,  at  the 
expiration  of  six  months  after  the  making  of  the  decree,  it  is  shown  to  the  court  that 
payment  of  a  legacy  or  distributive  share  can  not  be  made  to  the  person  entitled  thereto, 
an  order  may  be  made  directing  the  payment  of  the  same  into  court.  The  money,  so 
paid  into  court  can  be  paid  out  only  by  the  special  direction  of  ike  surrogate;  or  pursuant 
to  the  judgment  of  a  court  of  competent  jurisdiction.  The  state  comptroller  may  insti- 
tute any  necessary  proceeding  before  the  surrogate's  court  to  compel  the  deposit  of  such 
moneys  in  court,  which  have  not  been  paid  over  or  deposited  after  the  expiration  of 
six  months.  * 

DuliaUoB.— Code  eiv.  proo.,  1 2741,  without  chanpte;  every  decree  to  oontain  the  provisioii  for  payment  to  the 

aa  revised  bv  L.  1914,  oh.  443  from  former  1 2748;  onci-  county  treasurer  in  two  years.    We  chance  it  so  that  it 

nally  revised  from  R.  S.,  pt.  2,  oh.  6,  tit.  3,  $  81,  in  part,  as  shall  contain  suoh  direction  only  when  there  is  a  known  ab» 

am.  by  L.  1877,  eh.  466.  sentee.    The  time  is  shortened  because  oiten  money  held 

Note  of  revtacra  of  1914. — ^The  old  section  required  so  long  never  is  paid  in. 

§  274.  Effect  of  judical  settlement  of  account;  summary  statement. 

A  judicial  settlement  of  the  account  of  an  executor,  administrator,  guardian  or  tests!^ 
mentary  trustee,  either  by  the  decree  of  the  surrogate's  court,  or  upon  an  appeal  there- 
from, is  conclusive  evidence  against  all  the  parties  of  whom  jurisdiction  was  obtained 
and  all  persons  deriving  title  from  any  of  them  at  any  time,  as  to  all  matters  embraced 
in  the  account  and  decree. 

Each  decree,  whereby  an  account  is  judicially  settled,  must  contain,  in  the  body 
thereof,  a  summary  of  the  account  as  settled;  or  must  refer  to  such  a  summary,  which 
must  be  recorded  in  the  same  book,  and  is  deemed  a  part  of  the  decree. 

Dcrlmtlon.— Code  oiv.  proc.,  §  2742,  without  chan(»;  607;  Matter  of  Soutter,   106  N.  Y.  614;  Mahoney  v. 

as  revised  by  L.  1914,  oh.  443  from  former  Sf  2661,  2742.  Bernhard,  46  App.  Div.  409,  63  N.  Y.  Supp.  642.  affd.. 

1 2661,  originally  revised  from  L.  1837,  ch.  460,  (  2,  in  169  N.  Y.  689:WiUeta  v.  Haines,  96  Apo.  Div.  6,  88  N.  Y. 

part.    1 2742,  originally  revised  from  R.  S.,  pt.  2,  ch.  6,  Supp.  1018;  Roeen  v.  Ward,  96  App.  Div.  282,  89  N.  Y. 

tit.  3,  §66.  Supp.  148;  Matter  of  Hunt,  41  Misc.  72,  83  N.  Y.  Supp. 

Note  of  revlMra  of  ItU.— It  is  better  to  make  the  662;  Johnson  v.  Richard.  3  Hun  454. 

effect  general  as  to  all  matters,  etc.,  than  to  fpecify  certain  CJoneluilve  as  to  what. — Matter  of  Underhill,  117 

matters.    See  Mneral  section  new  1 2660.  N.  Y.  471;  Matterof  Hodgman,  140N.  Y.  421;  Altman  v. 

Gontenta  of  docveo.— Matter  of  Boyer,  68  Misc.  6,  Hofeller,  162  N.  Y.  498.  revg.  83  Hun  426,  31  N.  Y.  Supp. 

184  N.  Y.  Sopp.  907.  881;  Joseph  r.  Hersig,  198  N.  Y.  466,  modfg.  135  App. 

Aninst  woom  decrco  eoneloalYe.— Gill  v.  Brouwer.  Div.  141,  120  N.  Y.  Supp.  324;  Thompson  v.  Hicks,  1 

37  N.  Y.  649;  Altman  v.  Hofeller,  162  N.  Y.  498;  Matter  of  App.  Div.  276,  37  N  Y.  Supp.  340;  Frethey  v.  Durant.  24 

TUden,  44  Hun  441;  Elsworth  v.  Hinton,  47  Hun  626;  App.  Div.  68,  48  N.  Y.  Supp.  839;  Skillin  v.  Cent.  Trust 

CoUer  T.  Miller,  62  Hun  99,  16  N.  Y.  Supp.  633,  affd.,  Co.,  80  App.  Div.  206,  80  N.  Y.  Supp.  188;  Staples  v. 

187  N.  Y.  382.  Mead,  162  App.  Div.  746.  137  N.  Y.  Supp.  847;  HuU  v. 

Agaliut  wHom  deereo  not  eonduilTe.— Bank  of  Hull,  226  N.  Y.  342.  363. 

Poughkeepde  v.  Haabrouck,  6  N.  Y.  216;  Matter  of  Decree    binding    apon    devisees. — ^Widerhold    v 

Killan,  172  N.  Y.  647:  Matter  of  Gall.  40  App.  Div.  114.  Koehler,  174  App.  Div.  139,  160  N.  Y.  Supp.  927. 

87  N.  Y.  Supp.  836;  Fulton  v.  Whitney,  6  Hun  16,  affd..  Section  cited.— See  Childs  v.  Childs,  68  Misc.  472,  124 

66  N.  Y.  648:  Hood  v.  Hood,  19  Hun  300,  revd.  on  another  N.  Y.  Supp.  650;  Matter  of  Kent,  92  Misc.  113, 156  N.  Y. 

point,  86  N.  Y.  661;  Matter  of  White.  6  Dem.  376.  Supp.  383;  Matter  of  Spaulding.  112  Misc.  317, 183  N.  Y. 

Mrcct  of  decree  aa  to  eneators.— Davis  v.  Crandall,  Supp.  144. 
101  N.  Y.  811;  Matter  of  Denton  v.  Sanford,  103  N.  Y. 


S§  27&-2?8  SURROGATE'S  CX)URT  ACT  art  16 


ft 


) 


ARTICLE  16 

Costs  and  fees;  commissions  and  compensation  of  executors,  admini8trato^^ 

guardians  and  trustees 

Section  27^.  Coats  in  special  proceedings. 

276.  Costs;  bow  made  payable. 

277.  Costs  on  order. 

278.  When  surro^te  to  fix  amount  of  costs. 

279.  Additional  allowance  in  settling  account. 

280.  Compensation  (tf  special  guardian. 

281.  AUowanoe  upon  sale  of  real  property. 
382.  Seoority  for  costs. 

283.  Costs  of  appeal. 

284.  Fees  of  appraiser,  referee,  juror  and  witness. 

285.  Commissions  of  executor,  administrator,  guardian  or  testamentary  trustee. 

286.  Fiduciaries  may  include  cost  of  bonds  as  necessary  expense. 

287.  Fees  of  printers. 

§  276.  Costs  in  special  proceedings. 

Costs  shall  be  awarded  in  special  proceedings  in  surrogate's  court  solely  in  accordance 
with  the  following  sections,  and  shall  include  all  disbursements  of  the  party  to  whom 
they  are  awarded,  which  might  be  taxed  in  the  supreme  court.  The  sum  allowed  for 
costs  must  be  fixed  by  the  surrogate,  and  inserted  in  the  decree  or  order,  and  must  be 
awarded  to  the  party. 


Derlvatloii. — Code  civ.  proo.,  §  2743,  without  ohange; 
aa  revised  by  L.  1014.  oh.  443  from  former  l|  2569,  2660. 
Seotions  new  as  ori^oally  inserted  in  oode  dr.  proo.;     Snpp.  907;  Long  v.  Olmsted,  3  Dem.  581;  Mattor  of  Bushk 


N.  Y.  Supp.  087:  Matter  of  Budloag,  33  Hun  23&  affd. 
100  N.  Y.  208;  Matter  of  Bender,  86  Hun  670,  33N.  Y 


but  see  R.  8.,  pt.  3,  oh.  10,  tit.  3,  f  27;  oode  of  proc.,     106  Miso.  227,  175  N.  Y.  Supp.  653. 


1807;  L.  1837.  oh.  460,  |70;  L.  1870.  oh.  360,  |0. 
In  leiicnM.— Estate  of  MoCartby,  5  Mjso.  276,  25 


Fewer  to  awird  eoels.— Matter  of  Hendel,  106  Miso. 
417,  176  N.  Y.  Supp.  262. 


§  276.  Costs;  how  made  payable. 

Except  where  special  provision  is  otherwise  made  by  law,  costs,  awarded  by  a  decree 
or  order  may  be  made  payable  by  the  party  personally,  or  out  of  the  estate,  or  fund, 
or  out  of  the  share  or  interest  therein  of  any  person,  or  from  both,  in  such  proportion 
as  the  surrogate  may  direct,  and  justice  requires. 

Derlvmtloii. — Code  dv.  proo.,  1 2744,  without  change;  As  the  surrogate  is  ^ven  discretion  as  to  amount,  and 

as  revised  by  L.  1014,  ok.  443  from  former  f  2567;  origi-  the  maximum  is  small,  it  would  seem  that  the  last  sentenee 

nally  reviaaa  from  R.  8.,  pt.  3,  oh.  2,  tit.  1,  1 10;  L.  1866,  mifht  be  safely  omitted. 

dSr784;  L.  1867,  oh.  782, 18.  IB  geneffaL— Matter  of  Robinson,  160  N.  Y.  448;  In 

Note  of  reTMets  of  1014. — Giving  disoretion  to  make  re  Estate  of  Qoetsohius,  8  Miso.  155,  23  N.  Y.  Supp.  075; 

eoets  payable  out  of  a  share  in  whole  or  in  part  gives  the  Beckett  v.  Flaoe,  12  Mieo.  323,  33  N.  Y.  Supp.  634; 

surrogate  a  chance  to  adjust  the  costs  equitably  where  McMahon  v.  Smith,  20  Miso.  305.  45  N.  Y.  Supp.  663; 

there  are  a  number  of  appearances.  Matter  of  Whalan,  2  N.  Y.  Supp.  685, 6  Dem.  426;  Matter 

of  Bush,  106  Miso.  227,  175  N.  Y.  Supp.  663. 

§  277.  Costs  on  order. 

The  costs  upon  granting  or  refusing  to  grant  an  order,  are  in  the  discretion  of  the 
surrogate,  and  when  allowed  may  be  collected  in  the  same  manner  as  costs  allowed  upon 
granting  or  refusing  to  grant  an  order  in  the  supreme  court. 

Derlvatton. — Code  dv.  proo.,  \  2745,  without  change;  as  revised  by  L.  1014,  ch.  443  from  former  f  2556;  section 
new  aa  originaUy  inserted  in  code  oiv.  proo. 

§  278.  When  surrogate  to  fix  amount  of  costs. 

The  surrogate,  upon  rendering  a  decree,  may,  in  his  discretion,  fix  such  a  sum  as  he 
deems  reasonable,  to  be  allowed  as  costs,  to  the  petitioner,  and  to  any  other  party  who 
has  succeeded  in  a  contest,  or  whose  attorney,  in  the  absence  of  a  contest,  has  rendered 
services  in  the  proceeding  of  substantial  benefit  to  him,  or  to  the  estate  or  fund,  not 
exceeding,  where  there  has  not  been  a  contest,  twenty-five  dollars,  or  where  there  has 
been  a  contest,  seventy  dollars;  and,  in  addition  thereto,  where  a  trial  or  hearing  upon 
the  merits  necessarily  occupies  more  than  one  day,  ten  dollars  for  each  additional  day, 
necessarily  occupied  in  the  trial  or  hearing  and  in  preparing  therefor,  and  where  a  motion 
for  a  new  trial  is  made,  if  it  is  granted,  twenty-five  dollars;  if  it  is  denied,  fifteen  dollars. 


COSTS  AND  FEES;  O0HMI8SIONS 


H27g,  2S0 


Wheo  the  decree  is  made  upon  a  contested  api^icatioD  for  probate  of  a  will,  ctwts, 
pftTsble  out  of  the  estate  or  othenriie,  ^all  not  be  awarded  to  aa  unsucceesful  eonteetaat 
<^  the  will,  unless  he  is  a  special  guardian  for  an  infant  or  incompeUut,  appointed  by 
the  surrogate,  or  is  named  as  an  executor  in  a  paper  propoundfd  by  him  in  f;ood  faith 
M  the  last  will  of  the  decedent;  but  where  a  person  named  a«  the  (necutor  in  a  will  pro- 
pounds the  will  for  probate,  such  person  so  named  as  executor  may,  whether  successful 
or  not,  in  the  discretion  of  the  surrogate,  be  awarded  coats  and  all  necessary  disburse- 
ments made  by  him  and  all  expenses  incurred  in  the  attempt  to  sustain  the  will.  The 
sum^te  may  order  a  copy  of  the  stenographer's  minutes  to  be  furnished  to  the  con- 
testant's counsel,  and  charge  the  expense  thereof  to  the  estate,  if  he  shall  be  satisfied 
that  the  contest  is  made  in  good  faith.  . 


,— J-.  |S74e.  without  cb>D|a; 

MnriHdbyL.  1B14,  oh  .443froa  tonnv  (SSSS.  nbd.  3, 


I3M1.     13U8,  ■ 
cb.  IBS:  L  I"— 
pt.  3,  ch.  e.  t 
Bi^iDWrtcd 
IM««rre 


13,  th.  MT:  oticiiully  . 
-l,|8B;tlt.  4.1ia7| 

I  wd*  ov.  one. 

Mn  at  lUi.~Thi(  gKtlon  m  eh«i(ail  ii 


.    lUei.  DawMorid- 


Mattv  of 

MMtOT     ' 


6T;Lon(  v.  Olmited,  3  Don.  SSI ; 

-  ___.  ..  MeCMkic^  S  Dem.  8. 

CodtMled  mppHeattoB  tOr  probate,  ale.— Hkticr  at 


any  parbr  wiw  apiKan,  knd  i 
<Dew  1 3744)  to  oluica  (uoh  «i 
•hu«  oo  wtiola  w  in  part  u  JL.  .. 
MU/mv  vlio  doM  not  Bit  Dbieetiom 


n  wilh  i  2M7     bmht, 


BopH 

ludlooc,  lUO  N.  ¥.  _, 
SO;  ColW  V.  CoUyar, 
ncht,  IS  App.  Dlr.  54 


p.  Div,  2» 


iiQj2490»ubd,fl. 

. — Matlsr  of  Rasm,  48  HOD  aos,  1  N.  Y. 

m.  17;  Matter  of  Auon,  £  Dem.  M2.  , 

.iMttttHa.— tifattef  of  Yita,  M  N.  Y.  94:  PhilHpa 
r.  LMunao,  10  App.  Div.  128,  41  N.  Y.  Buni,  1030: 
Matter  of  Riehmmd,  63  App.  DIt,  4SS,  71  N.  Y.  Supp. 
TOS;  Matter  of  Inacahun,  311  Hieu.  S77,  72  N.  Y.  Smp.  62: 
T  d1  Mrtohell.  39  Miao.  120,  7S  N.  Y.  Bupp.  976; 
I  of  Moru,  «Q  MIbd.  208,  113  N.  Y.  Supp.  Z7S: 
t  of  Kr^dter,  SS  Mln.  4li,  134  N.  Y.  Supp.  628; 
■  el  Bailey,  47  Hun  477:  Dsuclaa  v,  Yoat,  64  Hun 
IS  N.  YT  Hupp.  830:  Walton  ».  Howanf,  1  Dem. 


Byron.  SI  Hun  278.  IS  N.  Y 
D«n.  07LB«rtiBB  v,  Uvth 
Loder.  1  Dem.  338;  Mailer 
r.  D'Har*.  S  Redf.  3S6;  Ma 
ISIN.  Y.  Supp.  87B. 
WlMI«  DO  tmattrnt. 
SS  N.  Y.  Sui 


N.  Y.S 


Matter  of  Rrianoe.  3fi  Miv.  383. 

ipf).  433:  MatUr  of  KrdiUer.  S8  Hiio.  412.  134 
638;  Hall  V.  Campbell.  I  Dem.  41fl:  MatMr  of 


Matter  ol  Tlldan.   106 


},  133  N.  Y.  e 

—tnaim  sL . — 

I  fvobatie.— Matter  ot  Manhall.  189  App.  E 
no  ^.  Y.  Supp.  711 

B»Mt»l  nuwdlani  eoiU.— Matter  a(  RappaBer,  7 
Aj>p  Div.  fl.  ae  m.  Y.  Supp.  763:  Matter  o(Robin«in. 
No.  2, 40  App.  Dir.  30,  S7  nTY.  Sana.  S33,  afld..  ISO  N.  Y. 
448.  ta±.  ISO  U.  ¥.  892:  Matter  ofO'Keefe,  80  App.  Djv. 
613,  SI  N.  Y.  Bunp.  IIS;  Matter  ol  Dodae.  40  Hun  443; 
Mmtur  ol  Jamu.  78  Hun  121,  28  N.  Y.  Sim>.  9B3.  affd.. 
146  N,  Y.  78. 

Casta  an  appod.— Mattar  el  HoBdiroa,  W  App.  Div. 
147, 67  N.  Y,  Supp.  IS;  Matter  ol  Campbell.  48  Hun  M7,  1 
N.  Y.  Supp.  331;  Matter  of  HmMd.  3  N.  Y.  Supp.  4Ba.  S 
""".  44l 

'  -    ■     loe  Miae.   337.   17S 


§  279.  Additional  allowance  in  settlinc  account. 

In  ad<Ution  to  the  sums  specified  in  the  last  section,  the  surrogate  may,  in  his  dis- 
cretion, allow  to  an  executor,  administrator,  guardian,  or  testamentary  trustee,  upon  a 
judicial  settlement  of  his  account,  or  on  an  intermediate  accounting  required  by  the  surro- 
^te,  such  a  sum,  as  the  surrogate  deems  reasonable,  for  his  counsel  fees  and  other 
expenses,  not  exceeding  ten  dollars  for  each  day  necessarily  occupied  in  preparing  his 
account  for  settlement  and  in  drawing,  enterii^  and  executii^  the  decree. 


D1t'°7B3.  109  N.  y.'suDp.  117:  Matter  of  W«k^  3  Dem. 
104;  Matter  ol  Peyser.  5  Dem.  244. 

§  280.  Compensation  of  special  guardian. 

A  special  guardian  for  an  infant  or  incompetent  shall  receive  a  reasonable  compensaUou 
for  his  services  tobe  fixed  by  the  surrogate,  payable  from  the  estate  or  fund,  or  from 
the  intwest  of  the  ward  therein,  or  from  both  in  such  proportion  as  the  surrogate  may 
direct. 


If  281-284  SURROGATE'S  COURT  ACT  .art.  16 


• 


Dcrt?attoii.~Code  chr.  proc.,  12748,  as  Kdded  by        B«MopaMte  QonjpeiiMtlOB.— M»U«r  of  Fitter,  100  . 

V  1914,  «h.  443.  without  duince.  Misio.  214. 165  N.  Y.  Sudd.  406.  ' 

OoBftltutioiiallt;.— Matter  of  01>ay,  88  Miac  408,        Spwtal  cmidtoos  oT  Intente  hnUut  ■• 

*  itwest.— Matter  of  Scabury,  87  Miac.  241,  li 


160  N.  Y.  Supp.  425.  lntwest.~Matter  of  Seabury,  87  Miac.  241,  150  N.  Y. 

IB  fOMnL— Matter  of  Tone.  237  N.Y.  584.  Supp.  420;  Matter  of  O'Day,  88  Miae.  406^  160  N.  Y. 

Effeet  on  aUowancM  mnder  foniMr  f  2661.— In  re  Supp.  425, 

Steveneon'a  Estate,  160  N.  Y.  Hupp.  423.  IliiiitsiloiiL  9i  ft|low»iice  to  speetail  ntardlMtt.— 

PTOMOdlng  pendliif  hekm  &m«.  ll  1»14.— Matter  Matter  of  Thaw,  182  App.  Div.  308, 160  N.  Y.  Svipp.  480. 
of  Union  T^ust  Co..  88  Misc.  456, 151  N.  Y.  Supp.  1090. 

§  281.  Allowance  upon  sale  of  real  property. 

Upon  the  disposition  of  real  property  of  a  decedent,  as  prescribed  in  this  act,  the 
executor  or  administrator  disposing  of  the  property,  must  be  allowed  by  the  surrogate 
out  of  the  proceeds  of  the  sale  brought  into  court,  his  commissions  and  expenses;  and 
such  a  further  sum  as  the  surrogate  thinks  reasonable,  for  the  necessary  services  of  his 
attorney  and  counsel  therein. 

Derivotton.— Code  civ.  proo..  (  2749,  without  change;  In  seneraL— Matter  of  McGee,  66  App.  Dir.  460,  7Z 

as  revised  by  L.  1014,  eh.  443  from  former  $  2563;  ongi-  N.  Y.  Bopp.  64;  Matter  of  Mattfaewa,  27  Hun  264;  Matter 

nally  revised  from  L.  1870.  ch^850,  §  9.  of  Laird  v.  Arnold,  42  Hun  136;  In  re  Mattbewaon's  Ea- 

Ifoteorreflwn  of  1N4. — ^We  omit  reference  to  oom-  tate.  9  N.  Y.  Supp.  290. 1  Connoly  254;  Loog  r.  Ohnatead. 

pensation,  as  oommiasiona  are  provided  for  in  c^neral  3  Dem.  581. 
section,  new  (  2753. 

§  282.  Security  for  costs* 

In  any  proceeding  where  an  issue  is  raised  by  answer  or  objection  by  or  on  bdialf  of 
a  non-resident  of  the  state  of  New  York  against  the  proponent  of  a  wiU,  or  an  executor, 
administrator  or  trustee,  or  where  the  probate  of  a  will  has  been  tried  before  a  jury  which 
has  disagreed,  such  proponent,  executor,  administrator  or  trustee  shall  be  entitled  in  the 
discretion  of  the  surrogate  to  have  the  person  or  persons  raising  such  issue  give  security 
for  costs. 

DerfvmtkNi. — Code  civ.  -  proc.,  1 2750.  as  added  by  latter  provision  may  seem  unjust,  there  diould  be  some 

L.  1914.  ch.  443,  without  onance.  curb  on  "strike  "  contests,  and  the  surrogate  may  be 

Note  of  revisers  of  1914. — On  account  of  givinc  the  safely  trusted  not  to  require  security  if  the  contea^lnt  bao 

right  dr  trial  by  jury  it  has  been  thought  wise  to  require  a  meritorious  case. 

security  for  costs  in  oases  of  nonresidents,  and  in  all  cases  .    Action  by  eomptiollet  of  forelcn  stete. — Matter  cf 

of  probate  where  the  jury  has  once  disagreed.    While  the  Kopp.  102  Misc.  606.  169  N.  Y.  324. 

•  • 

§  283.  Costs  of  appeal. 

*  • 

The  appeUate  court  may  award  to  the  successful  party  the  costs  of  the  appeal;  or  it 
may  direct  that  they  abide  the  event  of  a  new  trial;  or  of  the  subsequent  proceedings 
in  the  surrogate's  court.  In  either  case,  the  costs  may  be  made  payable  out  of  the  estate 
or  fund,  or  personally  by  the  imsuccessful  party,  as  directed  by  the  appellate,  court;  or, 
if  such  direction  is  not  given,  as  directed  by  the  surrogate. 

The  costs  of  an  appeal,  when  they  are  awarded  in  a  surrogate's  court,  are  the  same 
as  if  they  were  awarded  in  the  supreme  court. 

DerlTOtton. — Code  dv.  proc..  §  2751,  without  change;  Wadlsy  v.  Davis,  38  Hun  186;  Matter  of  Austin,  45  Hun 

aa  revised  by  L.  1914,  eh.  443  from  former  If  2560,  2589.  1;  Matter  of  Folts.  71  Hun  492.  24  N.  Y.  Supp.  1052. 

12560,  nsw  as  orii^nally  inserted  in  code  etv.  proo.;  but  Poww  of  mofato   to   »wird    eoe(i.-HSdieU  ▼. 

ise  R.  &.  Dt.  3.  oh.  10.  tit.  3.  1 27;  code  of  proc..  ft  307;  Hewitt,  1  Dem.  249;  Matter  of  Hatten.  2  N.  Y.  Sudd.  493. 


L. 

originally 
pt.  2,  ch.  < 

CTosts  to  sacceiafta  poiiy.— Matter  of  Martin,  08        Trmiufcr  toz  appeals.-^Matter  of  Wright.  80  Miss. 
N.  Y.  193;  Matter  of  BucO^,  100  N.  Y.  203;  Matter  of     108.  151  N.  Y.  Supp.  378. 
Wilson.  103  N.  Y.  374;  Cole  v.  Terpenmng.  27  Hun  111; 

§  281.  Fees  of  appraiser^  ref  eree,  juror  and  witness. 

An  appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to  a  sum,  to  be  fixed  by 
the  surrogate,  not  exceeding  five  dollars  for  each  day  actua&y  and  necessarily  occupied 
by  him  in  making  the  appraisal  or  inventory.  The  number  of  days'  services  and  the 
expenses,  if  any,  must  be  proved  by  the  affidavit  of  the  appraiser;  and  the  sums  payable 
therefor  taxed  by  the  surrogate,  and  paid  by  the  executor  or  administrator. 

A  referee,  juror,  or  witness  is  entitled  to  the  same  fees  for  his  services  and  for  traveling, 
as  are  allowed  for  like  services  in  the  supreme  court* 

Derlvatloii*— Code  civ.  proc.,  §  2752,  without  change;     part.    1 2566.  originaUy  revised  from  R.  8..  pt.  2.  oh.  6 
as  revised  by  L.  1914.  ch.  443  from  former  ftf  2505,  2566.     tit.  1,  f  19;  L.  ISTSToh.  225. 
ft  2565.  origmally  revised  from  L.  1844,  ch.  300.  ft  2,  in 
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by  L.  1014,  ch.  443  from  formerll  2730,  2761,^802,  2810, 
2850.  28fi6.    1 2730,  aa  am.  by  L.  1881,  oh.  535;  L.  1893, 


I                      2850.  2856.    12730,  aa  am.  by  C.  1881,  oh.  535;  L.  1893,  107;  eeotion    new  as  ari^naUy    inserted  in  eode  dv' 

I                      cfa.  686;  L.  1885,  oh.  585:  L.  1005.  ch.  328;  the  amendment  proe. 

of  1803  consolidated  former  112736,  2737  and  2738.  Note  Of  reriscrs  of  liU.— Section  changed  so  as  to 

1^  2736.  2737,  origia^ly  revisea  from  R.  8.,  pt.  2.  o]|.  6,1  oovsr  the  provisions  for  oommisaions  found  in  |§  (former) 


tit.  3,  H  58.  50.    f  2738.  new  as  originally  inserted  in  code  2761,  2802,  2810.  2860.  2856. 
ctY. jvoc.    $  2761,  as  substituted  for  former  |l  2772^2776        Nodes  new  maiftter  in  first  part  of  section,  providing  for 

by  L.  1004,  ch.  750,    f  2802,  as  am.  by  L.  1885,  ch.  518;  conpensation   where   executor,    etc.,    acts   as   attorney 

oiiginaQy  revised  from  R.  8.,  pt.  2.  eh.  6,  tit.  3.  |66;  This  authorises  what  the  surrogate  often  allows  to  be  done 

L.  1866,  ch.  115.    §2810,  new  as  originally  inserted  in  through  a  dummy  attorney. 

code  dv.  proe.;  but  see  L.  1850,  ch.  272  (as  am.  by  L.  1866,         Last  new  matter  covers  rule  now  made  by  dedsions 

eh.  115),  L.  1867.  oh.  782  (as  am.  by  L.  1871,  ch.  482).  exempt  that  it  prevents  forfdtttre  of  oommisdons  on  in' 
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trustee. 

On  the  settlement  of  the  acoount  of  any  executor,  administrator,  guardian  or  testa- 
mentary trustee,  the  surrogate  must  allow  to  him  his  just,  reasonable  and  necessaiy 
expenses  actually  paid  by  him,  and  if  he  be  an  attorney  and  counselor-at-law  of  thie 
state,  and  shall  have  rendered  I^gal  services  in  connection  with  his  official  duties,  such 
compensation  for  such  legal  services  as  shall  appear  to  the  surrogate  to  be  just  and  reason- 
able; and  in  addition  thereto  the  surrogate  must  allow  to  such  executor,  administrator, 
guaidifm  or  testamentary  trustee  for  his  services  in  such  official  capadty,  and  if  theie  I 

be  more  than  one,  apportion  among  them  according  to  the  services  rendered  by  them 
respectively.  ^^ 

For  receiving  and  paying  out  all  sums  of  money  not  exceeding  one  thousand  dollars, 
at  the  rate  of  five  per  centum. 

For  receivmg  and  paying  out  any  additional  sums  not  amounting  to  more  than  ten 
thousand  dollars,  at  the  rate  of  two  and  one-half  per  centum. 

For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of  one  per  centum. 

The  value  of  any  real  or  personal  property,  to  be  determined  in  such  manner  as  the        *  '"''^ 
surrogate  may  direct,  and  the  increment  thereof,  received,  distributed  or  delivered,  shaH  || 

be  considered  as  money  in  making  computation  pf  commissions.    But  this  shall  not         ^'' M 
apply  in  case  of  a  specific  legacy  or  devise.  V0^ 

In  addition  to  the  compensation  hereinbefore  provided  the  court  in  its  discretion  may        '  '^ 
allow  to  a  guardian  of  the  person  a  sum  of  money  to  be  fixed  by  it  and  paid  by  the 
guardian  of  the  property  out  of  the  funds  in  his  hands,  which  sum  shall  be  for  serx'iees 
of  such  guardian  of  the  person  up  to  the  time  of  such  allowance. 

If  an  executor  acting  as  trustee,  or  if  a  trustee  or  guardian,  is  required  to  receive  in- 
come and  pay  over  the  same,  and  such  executor,  trustee  or  guardian  pays  over  said  in- 
come and  renders  an  annual  account  to  the  beneficiary  of  all  his  receipts  and  disburse- 
ments on  accoimt  thereof,  he  shall  be  allowed,  and  may  retain,  the  same  commission 
cm  the  amount  so  accounted  for  as  he  would  be  allowed  upon  principal  on  a  judicial  settle- 
ment; if  he  does  not  render  such  annual  account,  he  shall  be  allowed,  upon  his  judicial 
settlement,  his  commissions  upon  the  total  income  from  any  money  or  property  then 
payable  to  such  beneficiary. 

If  the  gross  value  of  the  principal  of  the  estate  or  fund  accounted  for  amounts  to  cme 
hundred  thousand  dollars  or  more,  each  executor,  administrator,  guardian  or  testamentary 
trustee  is  entitled  to  the  full  compensation  on  principal  and  income  allowed  herein  to  a 
sole  executor,  administrator,  guardian  or  testamentary  trustee,  unless  there  are  more 
than  three,  in  which  case  the  compensation  to  which  three  would  be  entitled  must  be 
apportioned  among  theim  according  to  the  services  rendered  by  them,  respectively. 
Where  the  will  provides  a  specific  compensation  to  an  executor,  administrator,  guardian 
or  testamentary  trustee,  he  is  not  entitled  to  any  allowance  for  his  services,  unless  by 
a  written  instrument  filed  with  the  surrogate,  within  four  months  from  the  date  of  his 
letters,  or  in  tiie  case  of  a  testamentary  trustee  or  guardian,  from  the  date  of  his  filing 
his  oath,  he  renounces  the  specific  compensation.  Where,  successive  or  different  letters 
are  issued  to  the  same  person  on  the  estate  of  the  same  decedent,  including  a  case  where 
letters  testamentary  or  letters  of  general  administration,  are  issued  to  a  person  who  has 
been  previously  appointed  a  temporary  administrator,  he  is  entitled  to  compensation 
in  one  capacity  only,  at  his  election,  except  that  where  he  has  received  compensation 
in  one  capacity  he  is  entitled  to  the  excess,  if  any,  of  the  compensation  allowed  by  law, 
above  the  sum  which  he  has  already  received  in  the  other  capacity.  (Am,  by  L.  1921, 
ch.  440,  in  effect  Oct.  1,  1921.) 

ItatVfttloB. — Code    civ.    proo.,    ft  2753,   sa    am.   by 
L.  1916.  ch.  MS.  L.  1919.  eh.  279.  wittaoitt  ehaofe;  r«vised 
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HM«w  <tf  OottlM.  9  jtlW' Div.  386. 3T  N.  r.  aivp.  sat.  41 
N.  Y.  Bum.  IIU:  IdUtar  of  Cfioton,  13  Add.  Div.  79% 
43  N.  Y.  Sum.  BT4;  MaWer  of  Todd,  M  App.  DIt.  4M.  n 


<  bBHSouvy  i«U  proiMrtj  on  iodiBU  «MI»-     HM«w  <tf  OoHIm.  9 

N.  Y.  Supp.  IIU:  ! , „ 

nL—MaUer  of  Dill,  SO  Hiw.  ZM,  113  N,  Y.     43  N.  Y.  Sum.  BT4;  MaWer  of  Todd,  M  App.  E 


,. N.  Y.SuKi.  £7:Hattaaf  UniaoTnutD..,  ..  -^, 

_.  im,  eh.  (M,  b  aiM  ntoMcar*.— MMMt  at  ■,TGN.T:Sapp.«S;Matl«rofOaBl(r.  lOSApp.  Dfr.TU. 

Barkw,  3S0  N.  Y.  3M;  Mutlsr  of  Bunba,  1S3  App.  DJt.  1S4  N.  Y.  SupD.  eS3:  In  n  Vumeck'a  EW>t«,  175  Am. 

—  '''r.  363,  ISl  N,  Y.  Sum.  803:  In  n  B\aa-iStMte7m 


Div.  303,  ISl  N,  Y.  8upp.  ».. .._ 

AMilemltaB.— Matter  of  Bunt,  ill  Aw.  Dir.  460.  OT  An).  DIt.  180,  LW  N.  y!  Hupp.  438:  UUMr  of  OartiM  IS 

N.  VrSopp.  ear:  Msttar  of  Intnham,  W  Min.  44,  IIZ  MiH.  HA,  37  N.  Y.  Supp.  5M,  affd.,  0  App.  Div.  3SS,  41 

If.Y.an».7N.  N.  Y,  aiipp.4M{MBtt«a(OfltMrt,  3SMKI.  S84.Bf  If,  Y. 

aUenaau  of  watoiat*  lo  rtthhoM  eanuidiriuu.  Supp.  149;  Maltv  of  Lawnooe.  37  Mib.  703,  7a  N.  Y. 

— etenn  v.  Mdciw.  IC  N.  Y.  581;  Myen  t.  BoICod,  Snpp.  SSSi  Mattw  of  MeQIynn,  41  MIh.  IH,  S3  N   Y. 

1S7  N.  T.  3931  Uattw  of  Butledat,  1S3  N.  Y.  ai;  Mattw  Swp.  B7S:  MaMsr  o(  BMrd,  77  Bus  111,  38  N.  Y.  awp. 

ofMattbew>Dli.8App.DlT.8,40N.r.8upp.l40:MitI«  30S:  WMey  r.  RoblnKD,  8S  Hun  3(13,  33  N.  Y.  Supp. 

^Don^H,aOApp.WT.«4.eeM.  Y.8a;9.W7;Matt«'Df  lOU;  Inn  B«iuim'a  EvWtc,  43  N.  Y.  Bupp.  074:  Inn 

OalL  lOT  App.  Kv.  310.  99  N.  Y.  Supp.  134;  Matter  of  Tator*  EMata.  1ST  N.  Y.  Supp.  848;  In  n  Navla'a 

Bbk  178  Apo.  n*.  *W.  1S8  K.  T.  Supp.  3T:  Mattar  of  Eitate,  IH  N.  Y.  Supp.  461;  Matter  o(  Rooaerelt.  SRedf. 

BriotDBlL  W  Uias.  87,  SI  N.  Y.  Sspp.  2SD:  Wheelwright  801;  Matter  of  Midlar.  110  Miaa.  184, 179  N.  Y.8uip>  7*8. 

T.  Rhoadca.  28  HuD  SI;  Matter  of  Hanioe,  SI  Hun  IIB;  Bight   af  two    tmWei    t«   fan   comitfMfaM.— 

HDl  r.  NekoD,  1  Dsm.  887;  Matter'  of  WdJiH.  3  Dnm.  Mutter  of  OmKnan.  93  Miaa.  AM,  IM  N.  Y.  Supp.  77S. 

.. . ,  r — rr^ J—  o  Bftjf.  MT ;  Giiia^ie  vTSroda,  2  AUowaoeaa  Tar  enwiMa.— Matter  df  Blar.  49  An. 

Dlv.  417,  83  N.  YTSuni.  878;  Alatta  of  WdEBiTU 

MliilaBi  I— Matter  of  Witlata.  Ajip.  Dir,  3H,  84  N.  Y.  8^n.  1036;  Matter  of  M^bon, 

Lrkanbuish.  38  App.  Div.  473,  55  App.  Div.  147,  87  N.  Y.  Supp.  IS:  MatUr  of  O'Brieo.  S 

of  WliippI*,  81  App.  Div,  ng.  Mite.  IM,  >S  N.  Y.  Supp.  T04;  Matter  of  Hmitln,  13 

■alAnioD,  lOeApp.  Div.  338,  Mias,  375,  35  N.  Y.  Bupp.  113;  MattB  of  Fhnt.  15  Mae. 

r  of  Wannbunr,  120  App.  Dlv.  008,33  N.  Y.  Supp.  IW,  a0d.,  1ST  N.  Y.  eSOTMattac  of 

Id,  190  N.  \.  527:  MatMrot  Hctfuau.  83  Miae.aO0. 115  N.  Y.  Supp.  9S1 

I3«N.  Y.  Supp.  98;  Matter  of         Tamponrr   admlnlilrBKr. —People    ei    nl. 

.Y.Biqip.aa;Uatt«rofB««,  Bverr  v.  Pnrdy,  155  App.  Dir.  807,  140  N.  Y.  Supp.  814. 

ID,  37B:MatMrafBidfood.a«  Compeiuaaiia  brlwl  Mnlen.— Mattar  oTDtir. 

1081:  Hatta  ot  RoWnaon,  37  223  iSTy.  871,  aSi.  ISO  App.  Div.  307,  107  N.  Y.  Snpp. 

190;  RuBsD  v.  HQtOD,  37  Mlao.  330;  ArkeDbnn)!  t.  Wkiiiia.  13  App.  Div.  98.  43  N/Y. 

fM.,  178  N.  Y.  635;  Kbttar  of  Supp.  394.  afld^  163  N.  Y.  698;  Matter  of  Hunk.  IBI  An. 

Y.  Avp.  840:  Matter  <]<  Parco,  Dir.  481,  IAS  N.  Y.  Bupp.  970,  affd ,  394  N.  Y.  31  (mnT): 

Snpp.  IM;   Matt«  of  Kiun  Matter  of  Pond.  42  Mue.  185,  S6  N.  Y.  Supp.  1080;  Mat- 

o.  Ml.  137  N.  Y.  Supp.  879;  tar  of  D'Adamo.  94  Mi«.  1.  157  N.  Y.  Supp.  374;  Mattar 

■cl78,  189  N.  Y.  Snpp.  10T9;  of  BeU.94  Mian.  553.  15BN.  Y.Supp.  142:l3atUro(DalT. 

ID.  841:  Baucua  v.  Btovs,  34  99  Mlao.  303,  ISS  N.  Y.  Supp.  7(0;  Matter  of  Fullam.  Ill 

Matter  of  Bakv.  85  Hun  373;  Mlao.  514,  ISl  N.  Y.  Supp.  877. 

141;  Collier  t,  Mutio,  41  H,  Y.  Commladain  of  truMM.—Hall  v.  Hall.  73  N.  Y. 

len.  5  N.  T.  Snpp.  S48.  1  Con-  535:  Hurlburt  v.  Dunuit.  88  N.  Y.  121;CoaJc  v.  Lomy.M 

iatDian,  3  Depi.  72;  Hawler  t.  N.  V.  103;  Mattar  of  AUea,  98  N,   Y.    83T|   Bm^W. 

of  Barria.  4  D«d.  483;  Matter  Baard,  140  N.  Y.  280:  Mattar  of  Todd.  84  App,  Div.  436, 
73  N.  Y.  SuDv.  377;  Totrac  v.  Barker.  141  App.  Dir.  801, 

Ion  wbo  dlad  feeftin  coat-  137  N.  Y  Supp,  211:  Mattv  o(  Bolbrook,  39  Hbe.  US, 

T,  330  N.  ¥.  384;  Matter  of  7S  N.  Y.Supp.»2:Matlaof  atonman,  W  Mi8e.«SS,  188 

N.  Y.  Supp.  783.  N.  Y.  Supp,  288;  Mattar  at  Keana,  97  Mln.  31S,  IM 

•a  Mid  raueaton  >n  eo-  NY.  Sopp.  858;  Matter  of  MeDowell,  103  Miao.  376, 189 

ow^  184  App.  DIt.  848.  V-  Y.  Bun).  853;  In  n  Boarei'a  Batata.  158  N.  Y.  E 

-  ^-^—-      ■■^■i-xFh,"  ■  " " 


Hatter  ol  Peak.  79  App.  Div.  398,  SO  N.  Y.  Sopp.  78,     Pottn,  IDS  Miao.  113.  178  N.  Y. 

■Od.,  177  N.  Y.  638;  Mattar  o(  Ardwr,  77  Mbo.  m  137         INaeratkin  of  taffMBlt*  to  i ..~^^__  _ 

H.  T.  SoDp.  TTOl  acnlcci  sf  datwud  traitco.— Matter  of   Boabe.  397 


H«a      bulnaa.—  140;lDraNaylor'BEatat4. 164N.  Y.  Swp.4e3;Uattw> 

BO  N.  Y.  Sopp.  78,  Pottn,  IDS  Miao.  113.  178  N.  Y.  Snpp.  BOS. 

„      r.  638;  Mattar  o(  Arche     —         "" " 

"wTifSP^t^wii* til  .1  •  -It  -111  T  N.  Y.  ss: 

Mtato.— Mattar  cl  MoDovell.  184  Am.  Div.  848.  _         Oonunta^au  of  (raalMa,on  not  «alala.~Mat*« 

AnaMonOMtrt  uaoM  Mt«m  fimda.— Mattar  of  of  Keaoe.  97  Miac.  313.  183  N   Y.  Sum.  S86:  Mattw  of 

hCBTTS  Mte.  306,  135  N;  Y.  Bupp  158.  Hai^^^^,  99  Mian.  3m  163  N.  Y,  Snpp.  887:  ' 

fSwmH^lM   Wkn  takwr-Sanooi  v.  Meeker.  05  Suaret'aE^ta,  158  N.  Y.  Supp.  140;  Matter  of  k 

N.  Y.  528;  Baud  v.  B««d^^40  N.Y.  380^^^tMr  <^  **f,^JE!iil,''iJ'iLZ.? "^ 


N.  Y.  528;  B««d  v.  B«mL140  1 
Worthil^on,  141  N.  Y.  9;  Wlwfli 
Bon^iHattar  of  Butler,  9  N.  Y. 
"»!  Wto*  T.  Van  Biden.  3  D*n.  7., _ ,-  __ —    ^ , —    


841.  1  CdddoIv     Barker,  188  Apn.  Div.  317,  174  N.  Y.  Supp.  2 
--'-    1^ka.S        r — ^^'— " —    —    — " — ■ — ■    -"' 


nWllMir--  br  wM.— Inland  v.  Corai^  87  N.  Y.  Gtotfal  nMtIM ol 

a«3:  Matter  of  Maaon,  98  N.  Y.  527;  Mattar  of  K*t-  Mih.  880.  152  N.  Y.  Supp.  313. 

niMtian,  104  N.  Y.  SIS;  RLAardaan  v.  Rinhardaon.  145  T»tnp«ni7  ■dulnlibstar.— Matter  of  Runk.    181 

Add  Div.  64a  130N.Y.  Buni- 941;  Mattar  of  Neater,  166  App.  Div.  401,  188  N,  Y.  Bupp.  97a  aid.,  334  N  Y.  31 

aS.  Div.  324,  181  N.  YTBuM)-  194;  Matter  o(  Arken-  (mem.);  MatlerofEno,  93  Muo.  886,  158  N.  Y.  Sopp. 

bunb.  IS  Miao.  744,  36  N.  YTSnpp.  361:  Mattar  of  Hop-  3SS:  Mattw  of  Ladiric,  lis  Misc.  m,  1S3  N.  Y.  9npp. 

UuTxi  Hun  618.  afld..  98  N,  Y.(Bc:  Mattar  of  Tiklen.  44  888, 

&iin44I' ArtbuTT.N^Koi,  IDem. 337;  Matterof  Weeks.  PDbBe  admliilitntor.— In  h   Brewia'   Eatata.    185 

SDMLlbt.  N,  Y,  Supp.  1088, 

btatoi  CUMdUit  nSSjm.'Mattor   of   Meyer,  B5  CDrndttoaaTiMoaifcUnt.— Matter  of  Strattm.  78 

Abo.  Dlv  443,  88  N.  Y.  Suw.  798;  Matts  of  OiBton,  18  tiiae.  884, 137  N.  Y,  Supp,  311. 

tOn.  199,  38N.  Y.  Bupp.  945.  lAd..  13  App.  Div.  133.  43  Wkui commliilOBa pu>M«  to  mamttft  aatoto.— 

N  Y  SuPD.  ST4;  Matter  of  HoBiraok.  39  Mlao.  139,  TS  Matter  of  ZK«Ier,  188  AppTDIv.  735, 154  N.  Y,  Supp.  858; 

N'  Y  Sim.  073;  Matter  of  Bout,  41  Mlao.  73,  83  N.  Y.  Matter  of  2ieskr,  SS  Miao.  673, 148  N.  Y.  Sivp  1065:  In 

Sudd.  6S3:  Matter  ot  Gnxaman.  93  Miac.  888.  158  N.  Y  n  Naylor'a  EaUle,  164  N.  Y.  Supp.  482. 

B^  388  Mattar  of  KanwortliT,  03  Hun  105,  17  N.  Y.  Hd  of  eommlMloiM  ftrnoMM  >■«  haV  fW  «■- 

Bm.  tt^  btmaanwU  at  fniida.-Mat«ar  of  Smith.  80  Miaa.  ISO. 

rwiiD^nliDi  m  oucator  a^  trmto^—Mattai  of  49  14.  Y.  Bupp.  131. 

aoeuii).e9N,Y,  153;  Ball  V.  Hall.  7SN.Y.  533;  Hurlburt  CamndadBiu  on ItaeaBM.— Matter  at  Bndtli,  88  Miaa. 

vDtnnt.  88  N.  Y.  131;  Laytin  v.  Davldaon,  98  N.  Y.  136,  149  N.  Y.  Supp.  131. 

383:Matt«olHood,98[t.Y.363:Fhoeniiv,Uvin*iton.         Bat*.— Matter  of  Smith.    88  Miae,   156.   149 

m  N.  Y.  461;  Mattar  rf  CnirfaJ,  113  N.  Y,  *»j  MaAl-  N.  Y.  Supp.  131. 

Dine  ▼.  PotlH,  128  N.  Y.  386;  Uattat  of  Johnaoo,  170  Wk«a  ItSMT  ■•*  iPHHe.— Mattar  of  Qmnucir.  108 

STY.  189.  modb.  87  App.  Dir.  494.  87  N.  Y,  Supp.  1004;  Mlae.  344. 

$  2B6.  Fidodaries  may  include  cost  of  bonds  as  necessary  e^ense. 

A  guanlutn,  tnistee,   executor  or  administrator  required  by  law  to   give  a  bond  tta 

Buch,  may  include  as  a  part  of  his  necessary  expenses  such  reasonable  sum,  not  exceeding 
one  per  centuni  per  aimirni  upon  the  amount  of  such  bond  paid  bis  surety  thereon,  as 
»uch  court  or  judge  allows. 


art.  J6  COSTS  AND  FEES;  COMMISSIONS  t  Ji» 

Dcffhrntton*— Codt  dv.  prt>c.,  §  8820,  m  «n.  by  L.  18B8,     without  ehance.    f  8280,  origiiiaUy  revised  from  code  sf 
ok.  465,  L.  1890.  oh.  94,  L.  1002,  oh.  404,  L.  1904,  oh.  755,     proa,  f  244.  mibd.  4,  hwt  oUuw. 
L.  1900,  oh.  05,  L.  1015,  oh.  631,  third  sentenoe,  part,        BciereiiMf.— See  oasee  under  C.  P.  A.,  i|  1500-1511. 


-■  4- 
1  ■ 


§  287.  Fees  of  printers. 

Except  as  otherwise  specially  prescribed  by  law,  the  proprietor  of  a  newspaper  is  en- 
titled for  publishing  notice,  ord^,  oitatkHi  or  of^er  advertisement,  required  by  this  * 
chapter  to  be  published,  for  each  inch  of  agate  twenty-nine  ems  to  the  line,  to  seventy- 
five  cents  for  the  first  insertion  and  fifty  cents  f #r  each  subsequent  insertion.  In  counties 
containing  wholly  op  partially  cities  of  the  second  class,  the  proprietor  of  a  newspaper 
is  entitled  for  pubhshing  such  notices,  matters  and  advertieements  aforesaid,  for  each 
inch  of  agate  twenty-nine  ems  to  the  line,  to  one  dollar  and  twenty-five  cents  for  the 
first  insertion  and  one  dollar  for  each  subsequent  insertion;  and  in  all  cities  of  the  first 
class,  to  twenty  cents  per  agate  line  of  twenty-nine  ems  for  each  insertion.  If  such 
notices,  imatters  and  advertisements  aforesaid  are  printed  in  type  other  than  agate^  Uie 
proprietor  of  a  newspaper  shall  be  entitled  to  the  number  of  inches  such  notices,  matters 
and  advertisements  would  occupy  set  in  agate  twenty-nine  ems  to  the  line.  (Am.  by 
L.  1921,  ch.  201,  in  effect  Oct.  1,  1921.) 

» 

Dciliatloii. — Code  oiv.  proc^   f  3317.    wm    am.    by        The  ameodmeat  of  1021  made  to  oonform  to  oode  cIt. 
L.  loop.  eh.  407,  L.  1014,  oh.  185.  L.  1010,  oh.  480,  L.  1020.     proe.,  %  3317.  aa  am.  by  L.  1020.  oh.  487. 

rt,  without  ohaoge.    Matter  omitted  ia  oovered        Bcffwencai. — See  bum  uader  G.  P.  A.,  | 


oh.  487,  part»  without  ohange.    Matter  omitted  ia  oovered        Begetencai.    Dee  eaaee  uadcr  G.  P.  A.,  1 1318. 
olwwfaere.      13317,    oricinaUy   reviaed    from    L.    1850, 
oh.  252,  L.  1860,  oh.  8317L.  1874.  eh.  416. 
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SURROGATE'S  COURT  ACT 


Appeals 


BectionSSg.  AiHMKl:*luinind(o*hMoourt it nurbetakn. 
339.  WliomuittHiiudepinieL 
390.  Putisalii*pp<Bl;lu>ird«i(a>t«l;titl<i>[<i«iK, 
3B1.  Whe&ipsnoaaatitladtobaaariuap«R7miiyBH> 

':  whoD  ndvaiw  pH^  hu  d»d. 


I   T^Tta"' 


3M.  App«BllD*rb«tiathskirorlheliota;  cuetobemade;  reverul. 

30A.  IntnmediAtA  order;  how  rwi**^. 

390.  Pnxsadlnv.  il  Bttomay  or  party  not  lound. 

297.  DelwtalDpn>ciw£niainftyb«nippU«l. 

396.  Saemt^  to  perfoot  appeaL 

399.  Whacs  danaa  la  for  monaj'  ot  delivery  of  propany. 

300.  Baonri^  to  stay  i"'^'****'"ir*  in  oaaa  of  DomnutiDeal, 

301.  Amaim(andnauiidMioI(mdertaldnc;aclioiithenaa. 
303.  Beanii^ouj'bawaivad. 
303.  Dep(nt.infi(uo(uiid«rtakinc, 
30«.  UndanakliK  niMt  ba  Olad. 
""'    " "■ — ^ikios  to  be  givaa.  wtieo  vuroliH  an  iuolveot. 

undwtaUni:  vban  not  to  be  broucht. 
whea  party  diea  pending  unnal. 
-.,.   JtitutloB. 

309.  Power  of  appellBte  ODurt:  further  leatlmony. 

310.  AppfaL:  proceedliiEB  thamipon. 

3  288.  Appeal  J  wben  and  to  what  court  it  majr  be  taken. 

An  appeal  to  the  appellate  division  of  the  supreme  court  may  be  taken  fro 
of  a  surrogate's  court,  or  from  an  order  affecting  a  substantial  right,  made  I 
gate,  or  by  a  surrogate's  court  in  a  special  proceeding,  by  any  party  i^griev 
except  where  the  decree  or  order  was  rendered  or  made  upon  his  default  in 

DnlTBttMi.— Code  dv.  proc.,  t27U.  without  ohanxe:  of  Phalen,  91  Hun  208,  4  N.  Y.  Supp.  4 

u  tevlaed  by  L.  1914,  oh.  443  fram  formei  If  ^HS,  3fi7o.  Hawka,  83  Hon  439.  31   N.  Y.  8apt>.  0 

|S6e8.DewuorismaUyinaenedlnoodeciiT.  pros.    |2S70.  Nottlodiaia,  SSHua  443,  34  N.  Y.  Bupp.  4< 

M  am.  by  L.  ISOSi  eb.  946;  oriciully  revised  from  R.  S.,  of  Burnett.  IS  St.  Rep.  116;  Matter  df  Pe 

Iit.2,ob.<>.tit.l,f36,  inpan;pt.  3.0b.  9,  tit.3, 1  tOi.Bud  tlupp.  366,  21  St.  Rep.  305;  Munro'iKRaK 

pan  of  1 118.  Lewis  v.  Jod«,  90  Barb.  645'  Henry  v.  Hani 

AnOcmOon.— Matter  of  Roea.  S7  N.  V.  614- Hewlett  Skidmon  v.  Davlg,  10  Puoa  316:  Mallei 

▼.  E3mec,  1<»  N.  Y.  164;  Matter  of  KiUan,  172  N.  Y.  M7;  Week.  Dig.  HI;  Mailer  oTWalih,    107  I 


ot  Oihon.  29  Miao.  273. 61  N.  Y.  Supp.  241;  Matter 

,,  34  Miae.  148,  »  N.  Y.  Supp.  4§4;  Matter  of         ._^ ._.^ 

far.  112  Miao.  308,  183  N.  Y.  Supp.  732.  344,  42  N.^.  Supp   I0O4,  aSd.,  ISl  h 

-' — "— — — -  — Delaplaine  T.  Lawrenoe,  3  N.  Y.  WUL  3«  App  Div.  278.  5fi  N.  Y.  F  — 


iJ^S^ 


30trMeMahon  y.  Buiiaon.  6  N.  Y.  443;  Bouihien  v.  App.  Div.  Sm.  66  N.  Y.  Supp.  7S4;  Slapi 

Flint,  74  N.  Y.  470;  Matter  ot  GDbHt.  104  R.  Y.HdO.  aSg.  App.  Div.  1.  75  N.  Y.  Supp.  eS7:  Matter 

39  Hun  61;  MaMat  of  Haniott,  148  N.  Y.  640;  Matter  App.  Di»,  114,  87  N.  Y.  Supp.  23;  M«tet 

of  Weetum,  S  App.  Div.  ESS,  39  N.  Y.  Supp.  429:  Leet  v.  151  App.  Div.  234.  13S   N.  ¥.    Supp.  U 

Leet,  12  App.  Div,  11,  42  N.  Y.  Supp,  174:  Matter  of  Bbomm,  14Huo2B6;  Vandematk  V.  Vande 

VanHoulen.  13  App.  Div.  301,  46  N.  Y!  Supp.  ISO;  Moi^  41B;  Matter  of  Pariifa  Wih.  42  Baib.  274, 

■an  V,  Warner,  IS  App.  Div.  424,  60  N.  YT  Supp.  963,  B;  Hold  v.  Vanderbeyden,  5  Cow.  719:  KeUi 

Kfld.,  162  N.  Y.  612:  Matter  of  Scott.  49  App.  Div.  130.  63  4  Paige  102;  Foalei  7.  Foaler,  7  Paige  48. 
N.  V.  Supp,  105B;  ilalter  of  Hull.  109  App,  Div.  248.  95         IManlt.— Paopis  ai  ral.  PaOriok  v.  Rtai 

N.  Y.  Supp.  819;  Matter  of  Doig.  126  App.  Div.  746.  110  Div.  339.  7S  N.  Y.  Supp,  365;  Daviaa  < 

"    "   "- —    93;  Mallar  of  Powall,  136  App.  Div,  "■"  '""  "" 

pp.  779;  Mailer  of  Kelly  v.  Laogevia 

App.  Div.  322,  137  N.  Y,  Sum..  1099;  Fdmar  V.  Shopard.  Whitehead,  78  N.  Y.  308;  Wilooit  t.  Smit 

aifBun  183.  affd..  93  M.  Y.  251:  Matter  of  Johnaon.  27  Reid  v.  Vaoderheyden.  G  Cow.  719;  Lain  i 


131  N.  Y.  Siipp.  779;  Mailer  of  Kelly  v.  Laogevia.  153         C<Mta.-~Devia  v.  Patehia,  26  N.  Y.  4 
„. ,-  „  .™„   ,.  - „  ~"B;  Witoo    -  "    '■■ 


ir  V.  Shopwti.      Whitehead,  78  N.  Y.  308;  V 

___._. fJoh  "      " " 

D  638;  People  ei  tbI.  Stoveiu  v.  Loll,  42  E 


Matter  oi  Soule,  46  Hun  061.  aUd..  109  X,  V.  062:  Maltei 

§  289.  Who  must  be  made  parties. 

Each  party  who  haa  appeared  in  the  special  proceeding  in  the  surrogate's 
be  made  a  party  to  the  appeal.  A  person  not  a  party,  may  be  brought  in  \ 
of  the  appellate  court,  made  after  the  appeal  is  tiJcen,  in  such  manner  as  the 
prescribe. 

34  Barb.   594;   Gilman  v.   BhnkerhoC,  I 
KalMngerv.  Roe.7Paiie,  362;Oiliihrinv.  E 

_., , . . UnderKill  v.  Dennia.  9  Paige  202;  Jaunaey 

NMMtan  nartiea.— Mailer  of  Slewsrt,  23  App.  Div.  9  Paige  273;  Matter  of  Tlompaoa,  11  I^uie 
17,  48  N.  YT  Supp.  999;  Peck  v.  Peek.  23  Hun  SiJ,  affd..  New  partlea.— Cos  v.  Soharioarhotn, 
99  N.  Y.  60S:  Patlennn  v.  HamilloD.  26  Hun  665:  Mallei  Matter  of  Dunn.  1  Dam.  2B4. 
of  Van  Vrancken,  3  N.  Y.  Supp.  445,  30  St.  Rep.  387;  Defect  of  partlea.— Brown  v.  Evan*, 
Kellett  V.  Ratbbun.  4  Barb,  t6i:  Gaidner  v.  Oaidner.  5  SuSaru  v,  Lawraoca,  4  Row.  129;  Oaidoei 
Barb.  170:  Witmn  v.  Smith.  20  Barb.  316:  Brown  v.  Evana,     Paige  170. 


Kit.  16  APPEALS  H  390^394 

S  390.  Partlei  to  appul;  how  destgnatod;  tifl«  oi  cause. 

The  party  or  person  appealing  is  designAted  as  the  appellant,  and  the  adverse  party 
as  the  respondent.  After  an  appeal  is  tt^en  to  another  court,  the  name  of  the  appellate 
court  must  be  substituted,  for  that  of  the  court  below,  in  the  titJe  of  the  proceeding,  and 
in  any  case,  the  name  of  the  couuty,  if  it  is  mentioned,  may  be  omitted;  otherwise  the 
title  shall  not  be  changed,  in  consequenee  of  the  appeal 

1«  of  proo.,  I  si 

§  291.  When  a  persoa  entitled  to  become  a  party  may  appeal. 

A  ^rsoQ  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law  to  be  substituted,  in 
place  of  party;  or  who  has  acquired,  since  the  making  of  the  order  or  decree,  an  interest, 
which  would  have  entitled  him  to  be  so  substituted,  if  it  had  been  previously  acquired, 
may  also  appeal,  as  prescribed  in  this  article,  for  an  appeal  by  a  party.  Btit  t^e  appeal 
cannot  be  heard,  until  he  has  been  substituted  in  place  of  the  party;  and  if  be  unreason- 
ably neglects  to  [»ocure  an  order  of  substitution,  the  appeal  m^  be  dismissed,  upon 
motion  of  the  respondent. 


i  893.  Appeal  when  adverse  party  has  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the  order  or  the  entry  of  the 
decree,  or  the  rendering  of  the  judgment  appealed  from,  or  where  the  decree  appealed 
from  was  rendered,  after  his  death,  in  a  case  prescribed  by  law,  au  appeal  may  t>e  taken, 
as  if  be  was  living;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor,  or  adminis- 
trator, as'  the  case  requires,  has  been  substituted  as  the  respondent.  In  such-  a  case,  an 
undertaking  required  to  perfect  the  appeal,  or  to  stay  tbe  exeoution  of  the  decree  or 
order  appealed  frwn,  must  recite  the  fact  of  the  adverse  party's  death;  and  the  under- 
taking enures,  aft«r  substitution,  to  the  benefit  of  the  person  substituted. 

nirintlaa.— Code  <A-r,  pn».  4  iser,  witbouC  chaufc.  oiaapt  to  uUpt  it  to  HuronW*  ooort  pnattoa;  iD>d« 
avpOobb  br  nds  Hv.  pros.,  f  2fS», 

S  293.  Time  to  appeal;  how  taken. 

An  appeal  must  be  taken  within  thirty  days  after  the  service,  upon  the  appellant, 
or  upon  the  attorney,  if  any,  who  appeared  for  him  in  the  surrogate's  court,  of  a  copy 
of  the  decree,  or  order  from  which  the  appeal  is  taken,  and  a  written  notice  of  the  entry 
thereof,  except  that  the  party  entering  such  decree  or  order  sh^  not  be  entitled  to  further 
notice  to  Ifanit  his  time  to  appeal. 

An  appeal  must  be  taken  by  the  service  upon  each  party  to  the  appeal,  other  than  the 
appellant,  and  upon  the  sum^att,  or  the  clerk  of  the  surrogate's  court,  of  a  written  notice, 
referring  te  the  decree  or  order  appealed  from,  and  stating  that  the  appellant  appeals 
from  the  same,  or  from  a  specified  part  thereof.  Where  a  party  to  the  special  proceed- 
ing in  the  court  below  appeared  in  person,  the  notice  of  appeal  must  be  personally  served 
upon  him;  where  he  appeared  by  an  attorney,  it  must  be  sen-ed  personally;  either  upon 
him  or  upon  his  attorney. 

DofTBllOB.— Code  oiv.  hoc.,  12758.  without  ohmnn:  App.  Div.  238.72  N.  Y.  Sami.  SM;  Matter  of  Townnnd , 

MinlMdby  L..ieu,  flh.  4l3fniinloniur|t3a7a,  aG74.  IM  App.  Dlv.Sfi.  13SN.  y.Siipii.  ISl;  MktMcoI  Daly,  34 

12873.  orlffnmlly  ranwid  ftom  R.  8.,  M.  2,  eh.  S.  tJl.  1.  Min.  US,  W  N.  Y.  Supp.  iM 

lRt:-pt.  3,  ch.  B.iHt.  3.  H90.  100-107.     f3ST4,  nnr  M  UmlHogUaM  toSppML— Mmh  v.  Averi'.  SI  N.  V. 

OTuniuny  iiuerted  in  oode  niv.  proe.  29;  Matts  of  Heldmaan,  1S3  App.  Dir.  583.  133  N.  Y. 

Wnta  tt  ttnmn  i(  UU.— A  party  In  dafault  oaimat  Supp.  W;  MMtn  of  FUmow.  IW  MiM.  331.  inn  N.  V 

•pnsL  now  [  Z7H.  Supp.  Hi;  In  re  KaTanai^'a  EMate,  10  N.  Y^  Si 

Ho  appaal  ibookl  br  sUond  to  a  paraoD  who  waa  not  a  Matter  ol  ArnutioaK  ffi  9t.  R~    *" 


Matter  ol  AmutioaK  xTSt.  Rn>.  «4I 
8enlc«  of  efj  «  deene.— Mattt 


par^;  be  ihould  be  made  a  party  1^  op"''''!  tbi*  doaree  or         8enlc«af  e»T 
tofteappallalBooun.  Dlv,  MO.  196  n!  1 

Tlmninr  tai  iwiiaiiffiin — Matter  at  Dinchun.  M 


§  294.  Appeal  may  be  on  the  law  or  the  facts ;  case  to  be  nude ;  reversal. 

The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the  facts,  or  upon  both.  If 
it  is  taken  from  a  decree  rendered  upon  the  trial  by  the  surrogate,  or  by  the  surrogate 
and  a  jury,  of  an  issue  of  fact,  it  must  be  heard  upon  a  case,  to  be  made  and  settled  by 
1lie  surrogate,  as  prescribed  by  law,  for  the  makii^  and  settling  of  a  case  upon  an  appeal 
in  an  action. 


i 


II  295^298  SURROGATE'S  COURT  ACT  art.  16 

Such  appeal  brings  up  for  review,  by  ea^h  court  to  ^whicfa  the  appea\  is  carried,  each 
decision,  to  which  an  exception  is  duly  taken  by  the  appellant,  as  prescribed  in  section 
seventy-two.  But  such  a  decree  or  order  shall  not  be  reversed  for  an  error  in  admitting 
or  rejecting,  evidence,  unless  it  appears  to  the  appellate  court  that  the  exceptant  was 
necessarily  prejudiced  thereby. 

Deriffttioii.— Code  dv.  proc.,  $  2757,  without  ohvice;  Matter  ol  jMkson,  32  Hun  200;  Matter  of  Pofiber,  33  Hun 

M  revised  by  L.  1914.  ch.  443  from  former  H  2545.  2576:  500;  Matter  ^Byron.  01  Hun  278.  16  N.  Y.  Supp.  760; 

seotaons  new  as  orisinaUy  inserted  in  code  dv.  proc.  Matter  of  Wafarath,  69  Hun  403,  23  N.  Y.  Supp.  648;  In 

Intentoftcctioii.— Matter  of  Sprathoff.  60  Miac.l09»  re  Poet's  Estate,  18  K.  Y;  Supp.  812;  Wbeelwrichi  v. 

96  N.  Y.  Supp.  921.  Rhodes.  11  Abb.  N.  C.  882. 

Fmns  of  dedilMi.— Baucus  v.  Stover,  89  N.  Y.  1;  Beqaeate  to  flnd.^Matter  of  McCaxty,  68  Misc.  283, 

Matter  of  Deymon,  47  App.  Div.  315, 61  N.  Y.  Supp.  997;  125  N.  Y.  Supp.  160;  Majbtor  of  Dodfe,  40  Hun  443; 

Matter  of  Widmayer.  52'Xn;>.  Div.  301, 65  N.  Y.  Supp.  83;  Oiokel  ▼.  Ystea,  2  Dem.  229;  Matter  of  Hoyt,  5  Dem.  284. 

Matter  of  Sherwood.  75  App.  Div.  342,78  N.  Y.  Supp.  Bxeep4loii8.— Angevine  r.  Jaoknon,  103  N.    Y.  470;. 

186;  Waldo  v.  Waldo.  32  Hun  251:  Matter  of  Mai«h.  45  Matter  of  KeUog,  104  N.  Y.  648;  Matter  of  Sprane,  12& 

fun  107;  Matter  of  MoQraw  v.  CorneU  University.  45  N.  Y.  732;  Matter  of  ^pratt,  4  App.  Div.  1, 38  N.  YTSiup. 

un  354,  afTd.,  Ill  N.  Y.  66;  Matter  of  Niles,  47  Hun  829;  Matter  of  Bradway,  74  Hun  630.  26  N.  Y.  Sdpp.  ^ 

348;  Sessions  ▼.  Pnfaneter,  75  Hun  268.  26  N.  Y.  Supp.  In  re  Robert's  EsUte,  74  Hun  630,  26  N.  Y.  Supp.  888. 

1076:  Matter  of  Johnston,  6  Dem.  355.  Etfor  ntetnnrr  to  refene  deerae.— Matter  of  Ross, 

Notlee  or  apMal.—  In  re  Spratt's  Will,  4  App,  Div.  1,  87  N.  Y.  514;  Snyder  v.  Sherman,  88  N.  Y.  656;  Matter  of 

38  N.  Y.  Supp.  829;  Matter  of  Gihnan,  92  App.  Div.  462,  Moncan,  104  N.  Y.  74;  Matter  of  Will  of  SaeUii«.  186 

87  N.  Y.  Supp.  128.              ^  N.  Yr515;  Matter  of  Miner,  146  N.  Y.  121;  Matter  of 


Re 

Bmr  In  adnilttliif  or  rejeeniif  evMenoe.— Matter  41  ^^.  Y.  Supp.  1006;  Matter  of  Pienon,  19  App.  Div.  478» 

of  Weed,  143  App.  Div.  822, 127  NTY.  Supp.  966:  Matter  46  N.  Y.'Supp.  657;  Matter  of  Bentoo,  71  App.  Dfv.  822,. 

of  Hnber,  103  Muc  599,  170  N.  Y.  Supp.  901;  Matter  of  75  N.  Y.  Supp.  850;  Matter  of  Hopidns,  78  App.  Dir.  580,. 

Adier  v.  Levene,  191  App.  Div.  40.  180  N.  Y.  Supp.  840;  77  N.  Y.  Supp.  178;  Matter  of  Steenwerth,  97  App.  Div. 

Matter  of  Seymour.  113  Misc.  421. 185  N.  Y.  Supp.  373.  116.  89  N.  Y.  Supp.  654;  Matter  of  Pahnetoer.  TSHun  43, 

CMe.— Matter  of  Chtfk,  119  N.  Y.  427;  Matter  of  Will  28N.T.8iipp.  IW;  Matter  of  Oums,  41  HimaOS;  Matter 

of  Stewart,  135  N.  Y.  413;  Matter  of  Waterman,  112  App.  of  Mellen,  66  Hun  553. 9  N.  Y.  Supp.  929;  Matter  of  Folta. 

Div.  318.  W  N.  Y.  Supp.  588;  appeol  disnrissed.  166  N.  Y.  71  Hun  402.  24  N.  Y.  S«pp.  1052;  mtter  of  Toridngton. 


§  296.  Intermediate  order ;  how  reviewed. 

Upon  an  appeal  from  a  decree  the  appellant  may  bring  up  for  review  each  inter- 
mediate order  which  necessarily  affected  the  decree  but  he  must,  in  the  notice  of  appeal^ 
distinctly  specify  the  intermediate  order  to  be  reviewed. 

DcrtfattOB. — Substitute  for  code   civ.   proc,  §  1301.  to  surrogate's  court  practaoe  by  oods  dv.  proc,  §  ^{768. 

The  ri^t  to  review  an  intermediate  order  is  affirmatively  (  1301,  new  as  ori^naUy  innrted  in  code  oir.  proe.;  buft 

sttfted Instesd  of  betna  left  to  inference  under  the  present  see  oode  of  proc,  %  330. 
language  of  1 1301.    §1301  is  expressly  made  applicable 

§  296.  Proceedings,  if  attorney  or  party  not  found. 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has  been  removed,  and  notice 
of  the  removal  has  been  served  upon  the  appellant's  attorney,  and  another  attorney 
has  not  been  substituted  in  his  place;  or  if,  for  any  reason,  service  of  a  notice  of  appeal^ 
upon  the  proper  attorney  for  the  adverse  party,  cannot,  with  due  diligence,  be  made 
within  the  state,  the  notice  of  appeal  may  be  served  upon  the  respondent,  in  the  manner 
prescribed  by  law  for  serving  it  upon  an  attorney.  If  personal  service  upon  the  respond- 
ent cannot,  with  due  diligence,  be  so  made  within  the  state,  the  notice  of  appeal  may 
be  served  upon  him,  and  notice  of  the  subsequent  proceedings  may  be  given  to  him,  as 
directed  by  a  judge  of  the  court,  in  or  to  which  the  appeal  is  taken. 

BvlfBtlOB. — Code  dv.  proc,  %  1802,  without  diaage;  made  applicable  to  surrogate's  court  praofeioe  by  code  dv 
proc,  §2758. 

§  297.  Defects  in  proceedings  may  be  supplied. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the  notice  of  appeal^  either 
upon  the  clerk  or  upon  the  adverse  party,  or  his  attorney,  but  omits,  through  mistake, 
inadvertence,  or  excusable  n^lect,  to  serve  it  upon  the  other,  or  to  do  any  other  act, 
necessary  to  perfect  the  appeal,  or  to  stay  the  execution  of  the  decree  or  order  appealed 
from;  the  court,  in  or  to  which  the  appeal  is  taken,  upon  proof,  by  affidavit,  of  the  facts^ 
may,  in  its  discretion,  permit  the  omission  to  be  supplied,  or  an  amendment  to  be  made, 
upon  such  terms  as  justice  requires. 

JDcrlvatloii. — Code  dv.  proc.  f  1303.  without  change,     applicable  by  oode  dv.  proc,  f  2758.    1 1303,  originally 
except  to  adapt  it  to  suirogate's  court  practice;  made     revised  from  code  of  proc,  (  327,  last  sentanec 

§  298.  Security  to  perfect  appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose,  except  in  a  case  specified  in 
the  next  section,  or  where  it  is  specially  prescribed  by  law,  that  security  is  not  necessary 

872 


to  perfect  the  appeal,  the  appeUant  must  give  a  written  imdertaking,  wi 
eureties,  to  the  effect  that  the  appellant  will  pay  all  costs  and  damagM 
awarded  against  him  upon  the  appeal,  not  exceeding  two  hundred  and  & 


INrintt^—Cod*  sir.  proa.,  1 3706.  wItluuE  ohun;  Ret>-  333.  t  St.  Rap.  703;  Parabulu 

■I  nnml  bv  L.  1914,  ah.  M3  from  totam  I  3SrZ,  oiw-  Dam.  2Z7. 

■■11*  nriiadboni  ft.  8..  p(.  2.  oh.  S.  tit.  1,  |$S;aiid  pt.3.  ftOara  to  dolf  Ua  ucBMd  by  ■■ 

^Te.  tit.  3, 1 108.  MMter  al  SMptuonn.  IVa  ^ip-  Di 

Mimdty  of  aiMl«rtoklas.~MmtUc  ol  Howell.  109  Supp.  311. 

Ap|>.  INv.  SOB,  163  N.  Y.  Suw.  1120;  Ailuoburdi'*  Be  iMMMCr.— Du  BoU  V.  Brown.  I 

tMA  IT  MiK.  MS,  «1  N.  Y.  Supp.  387.  kfld.,  11  Ani.  Div.  AmaadiBMit.— Uittw  ot  Witmw 
U,  43  N.  T.  Aqv.  IIM:  BitMa  of  CSuff,  11  Ov.  Pnwr 

§  299.  Where  decree  is  for  money  or  delivery  Qf  imtperty. 

In  every  case  except  one_  in  which  the  letters  of  an  executor,  admioistra 
have  been  revoked,  or  a  trustee  haa  been  removed  a  notice  of  appeal  h 
administrator,  testamentary  trustee,  guardian  or  other  person  appointed 
gate's  court,  from  &  decree,  directing  turn  to  pay  or  distribute  money,  or  to 
in  a  bank  or  trust  company,  or  to  deliver  property;  or  by  an  executor  oi 
from  an  order  granting  leave  to  issue  an  execution  against  him,  does  not  i 
tion  of  the  decree  appealed  from  unless  the  appellant  gives  an  undert 
least  two  sureties,  in  a  sum  therein  specified,  to  the  effect  that  if  the  d 
or  any  part  thereof,  is  affinned,  or  the  appeal  is  dismissed,  the  appelUu 
costs  and  danu^ee,  which  may  be  awarded  against  him  upon  the  appeal 
the  sum  eo  directed  to  be  paid  or  collected,  or,  ae  the  case  requires  will 
tribute  the  money,  or  deliver  the  property,  so  directed  to  be  deposited, 
delivered,  or  the  part  thereof  ae  to  wiiich  the  decree  or  order  is  affinned. 

DwIntiaB.— Coda  dv.  proo..  13760,  without  ehuica;  HBr.—FerobHkar  t.  ParnbMlnr,  4 

■■  ravlaad  by  I.  ISI4.  eb.  M3  from  formM  i  3S7S,  M  *IB.  HSMofbllaN  taflTCtMWltr.- 

>r  L  1S83.  dL  380;  orislBmllr  nviHd  from  H.  8.,  pt.  3,  76  App.  Dtr.  307.  79  N.  Y.  Bupp,  t8 

Ufa.  6.  tit.  fl,  1 31,  lut  elkuwiL.  ISTD.  lA.  3W,  i 3.  MM. 

AwUeathin.-'eiaul  t.  Batta,  74  Has  308,  ZB  N.  Y. 
Sapp.  809. 

S  300.  Secttri^  to  stay  proceedings  in  case  of  commitmeat 
An  appeal  from  a  decree  or  an  order,  directing  the  commitment  of  an 
nunistrator,  testamentary  trustee,  guardian,  or  other  person  appointed  by 
court,  or  an  attorney  or  counsel  employed  therein,  for  disobedience  to  a  (i 
surrogate,  or  for  neglect  of  duty;  or  directing  the  commitment  of  a  pen 
obey  a  subpoena,  or  to  testify,  when  required  according  to  law;  does  not  a 
tion  of  the  decree  or  order  appealed  from,  unless  the  appellant  gives  an  un 
at  least  two  sureties,  in  a  sum  therein  specified,  to  the  effect  that  if  the  < 
appealed  frinn,  or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed 
wiU,  within  twenty  days  after  the  affirmance  or  dismissal,  surrender  himse 
to  the  decree  or  order  to  the  custody  of  the  sheriff  of  the  county  wherein  h 
to  be  committed. 

DMtmttoo.— Coda  oiT.  pno.,  f  3761.  without  dwnaa:  w  revnaad  by  L.  1814.  ch.  4(3  from  la 
Hlly  iwrtoedbom  R.  8.,  pi.  3,  di.  0,  tit.  S.  i|  111-llB. 

§  301.  Amount  and  requisites  of  undertaking;  action  thereon. 

The  sum  specified  in  an  undertaking,  executed  as  prescribed  in  either  o 
sections,  must  be  fixed  by  the  surrogate,  or  by  a  judge  of  the  appellate  tx 
require  proof,  by  affidavit,  of  the  value  of  any  property,  or  of  such  oth 
demis  proper. 

An  undertaking,  given  as  prescribed  in  the  last  three  sections,  must  be 
of  the  state;  must  contain  the  name  and  residence  of  each  of  the  sureties 
be  approved  by  the  surrogate  or  a  judge  of  the  appellate  court;  and  must 
surrogate's  office.  The  surrogate  may,  at  any  tune  in  his  discretion,  n 
authorizing  any  person  aggrieved  to  bring  an  action  upon  the  undertakii 
name,  or  in  the  name  of  the  people.  Such  action  may  be  prosecuted  in  the 
and  with  the  same  effect  as  an  action  upon  an  administrator's  bond;  anc 
of  the  action  must  be  paid  or  distributed  as  directed  by  the  surrogate,  to 
persons  aggrieved,  to  the  extent  of  the  pecuniary  injuries  sustained  by  f 
balance,  if  any,  must  be  paid  into  the  surrogate's  court. 


m^mi 


•SURROGATE'S  CX)URT  ACT 


'      JBtwIHil.— CodB  dT.  proo.,  i  3783,  wiUwat  abun:      tat.  g,  H  Itl-lU.     If  2SaO,  3SB1,  asw   m 
.  MntMed^L.  1014.  eh.  443  from  fotOMr  H  WT9.  aaSo.      nrM  B  Mxto  dv.  pnH. 
»S1.    |M»,  ori^nllr  nttoed  tram  &.  &.  pt.  3.  <^  S, 

§  302.  Security  may  be  waived. 

An  undertaking,  which  the  appellant  is  required,p  by  this  article  to  give,  or 
a«t  ^liioh  he  is  80  required  to  do,  for  the  security  of  the   respondent,  may 
'    by  tie  written  consent  of  the  respondent. 


— 'Code  ST.  proo.,  | 


H  piHtJoa  by  oode  ti 


ph»-.i; 

1  334,  ii 


§  303.  Deposit,  in  lieu  of  imdertaldiig. 

Where  the  appellant  is  required,  by  this  article,  to  give  ^  undertaking,  he  m 
thereof,  deposit  with  the  clerk,  with  whom  the  decree  or  order  appealed  from 
a  SUin  of  money,  equal  to  the  amount  for  which  the  undertaking  is  required  tc 
The  depout  has  the  same  effect,  as  filing  the  undertaking;  and  notice  that  il 
made,  has  the  same  effect,  as  notice  of  the  filing  and  service  of  a  copy  of  the  ui 
The  court,  wherein  the  appeal  is  pending,  may  direct  the  mode,  in  which  1 
shall  bfe  kept  and  disposed  of,  during  the  [tendency,  or  after  the  determinat 


>.,  ( 1306. 


i^ftppUa^a^ 


node  «i«.  proo..  f  ^.SS.     |  t«W. 


OS.,  is: 


§  304.  Undertaking  must  be  filed. 

An  undertaking,  given  as  prescribed  in  this  article  must  be  filed  with  the  i 
whom  the  decree  or  order  appealed  from  is  entered,  except  that  upon  an  api 
court  of  appeals  the  undertaking  must  be  filed  with  the  clerk  of  Uie  court  n 
original  judgment  or  order  was  entered. 

t-.  11907,    u    un.    br     aouitpnMin:  made  H)pUabl«  by  mda  oiv. 
B,  Bd^itsd  to  ■uimcstes     {  1307,  orifiniiUy  nrlBtd  from  ooda  of  pros.. 


§  306.  New  undertaking  to  be  given,  wben  sureties  are  insolvent. 

The  court,  in  which  the  appeal  is  pending,  upon  satisfactory  proof,  by  affi< 
since  the  execution  of  an  undertaking  pven  as  prescribed  in  Uiis  article,  one  < 
the  sureties  therein  have  become  insolvent;  or  that  his  or  their  circumstance 
come  BO  precarious,  that  there  is  reason  to  apprehend;  that  the  undertaking  1 
cient  for  the  security  of  the  respondent;  may  make  an  order,  requiring  the  a] 
file  a  new  undertakii^,  and  to  serve  a  copy  thereof,  as  required  with  resp 
origiiial  undertaking.  If  the  appellant  fails  so  to  do,  within  twenty  days  aftei 
ice  of  a  copy  of  the  order,  or  such  further  time  as  the  court  allows,  the  appe 
dismissed,  or  the  order  or  judgment,  from  which  the  appeal  is  taken,  must  b< 
88  if  the  ori^nal  undertaking  had  not  been  given. 


flinS^arJlpS 


id  from  «od«  of  proo., ' 


§  306.  Action  upon  undertaking;  when  not  to  be  biougbt. 

An  action  shall  not  be  muntiuned,  upon  an  undertaking,  given  upon  an  ap] 
as  prescribed  in  this  article,  until  ten  days  have  expired,  since  the  service, 
attorney  for  the  appellant,  and  upon  the  sureties  on  such  undertaking,  of 
notice  of  the  entry  of  a  jud^nent  or  order,  affirming  the  decree  or  older  app< 
or  dismissing  the  appeal.  Such  service  may  be  made  by  mailing  such  notice  in 
wrapper  addressed  to  said  surety  or  sureties,  at  the  last  known  post-ofiice  addt 
surety  or  sureties.  Where  an  appeal  to  the  court  of  appeals,  from  that  ju 
order,  is  perfected,  and  security  is  given  thereupon,  to  stay  the  execution  of 
or  order  appealed  from,  an  action  shall  not  be  muntained  upon  the  underta] 
upon  the  preceding  appeal,  until  art«r  the  final  determination  of  the  ^peal  tt 
of  appeals. 

by     proe.,  I  27SS.     1 1300.  orifJiHQy  nvi«d 

,-   -  -_-  .1  to     pcoo.,  1348,  id  pvl. 

'  appHoBble  by  ood«  dv. 


art.  16  APPEAl£  f )  30T--309 

§  307.  Proceedings,  when  party  dies  pending  appeal. 

Where  either  party  to  an  appeal  dies,  before  the  appeal  is  heard,  or  lias  heretofo«r 
died,  and  the  appe^  has  not  been  heard,  if  an  order,  Bubetituting  another  person  in  his 
place,  is  not  made,  within  three  months  after  his  death,  or,  where  he  has  heretofore 
died,  within  three  months  after  this  section  takes  effect,  the  court,  in  which  the  appeal 
is  pending,  may,  in  its  discretion,  make  an  order,  requiring  all  persons  interested  in  the 
decedent's  estate,  to  show  cause  before  it,  why  the  judgment  or  order  appealed  from 
should  not  be  revereed  or  affirmed,  or  the  appeal  diamiesed,  as  the  case  requites.  The 
order  must  specify  a  day,  when  cause  is  to  be  shown,  which  must  be  not  less  than  mx 
months  after  making  the  order:  and  it  must  dedgnate  the  mode  of  giving  notice  to  the 
persons  interested.  Upon  the  return  day  of  the  order,  or  at  a  aubsequent  day,  appointed 
by  the  court,  if  the  proper  person  has  not  been  substituted,  the  court,  upon  proof,  by 
affidavit,  that  notice  has  been  given,  as  required  by  the  order,  may  reverse  or  affirm 
the  judgment  or  order  appealed  from,  or  (tismiss  the  appeal,  or  make  such  further  order 
in  the  premises,  as  justice  requires. 

DvtnttiM.— Code   dv.    proa.    1 139S,   ■■  km.    by     |  UQB.  oriclixlly  ■  Nlstltuto  ftr  oode  of  mm.,  1 131,  io 
L.  1877,  flh.  410,  witboKt  flQuif«:  mad«  ^ipfiflAbLe    to     pvt. 
■UTTOfmta'i  Qourt  pr«i]ti«  hj  ood«    dr.    [«».,  1 375S. 

§  308.  Order  of  substitution. 

Where  the  appeal  is  from  one  court  to  anoUier,  an  applicatioo  for  an  order  of  substitu- 
tion, as  prescribed  by  sections  two  hundred  and  ninety-one,  two  hundred  and  ninety- 
two  and  three  hundred  and  seven  must  be  made  to  the  appellate  court.  Where  personal 
service  of  notice  of  application  for  an  order  has  been  made,  within  the  state,  upon  the 
proper  representative  of  the  decedent,  an  oi^er  of  substitution  may  be  made,  upon  the 
application  of  the  surviving  party. 

it  ofauicv;  nude  BpplicAbke  to  urrocBte'i  ocMrt  prafltifle  by  oode   (^t. 

§  309.  Power  of  appellate  court;  further  testimony. 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court  has  the  same  power 
to  decide  the  questions  of  fact,  which  the  surrogate  had;  and  it  may,  in  its  discretion, 
receive  further  testimony  or  documentary  evidence,  and  appoint  a  referee. 

The  appellate  court  may  reverse,  affirm,  or  modify,  the  decree  or  order  appealed  from, 
and  each  intermediate  order,  specified  in  the  notice  of  appeal,  which  it  is'  authorized  by 
law  to  review,  and  as  to  any  or  all  of  the  parties;  and  it  may,  if  necessary  or  proper, 
grant  a  new  trial  or  hearii^.  Upon  an  appeal  from  a  determination  of  the  aurrogate, 
made  upon  an  application  pursuant  to  subdivision  six  of  section  twenty,  the  appellate 
court  has  the  same  power  as  the  surrogate,  and  his  determination  must  be  reviewed  as  if 
an  original  application  were  made  to  that  court.  The  decree  or  order  appealed  from 
may  be  enforced,  or  restitution  may  be  awarded,  as  the  case  requires,  as  prescribed 
with  respect  to  an  appeal  from  a  judgment. 

IMrtntloa.— Cods  dv  pnc..  1 27S3,  without  ohiuin;  N.  Y.  Supp.  128:  Mktlar  of  Vu  Aktyae,  149  Apa  Div. 

u  TSTiHd  by  L.  1014,  ih.  443  from  lonnar  U  3481,  2lAe,  aOS,  IW  it.  Y.  9upp.  107S;  Mattiu  d  WokL   143  Am- 

1087.    1 3481.  M  urn.  by  L.  1900.  oh.  OS,  orivtuUy  nvW  Div.  S33,  127  N.  ?.  Supp.  OM:  Mat(«  of  D^  Osnoren, 

bom  R.S.,  pt.  3.  sh.  3,  tit.  1,  Ufl.  11;  L.  1837,  oh.  4S0.  183  App.  Div.  200.  170  NT  Y.  Supp.  210;  Muttsof  Patt«^ 

iO,  iD  put,  uid  1  ei:  L,  18T0.  •£.  74,  I  2;  L.  1S71,  ch.  424,  kd.  eSMaa  SZO,  IS  N.  Y.  Supp.  4M;  Ibtter  ol Bedlow.  07 

2;  L.  1874.  sh.  9;  L.  1884,  efa.  300.  f  I,  h  Hn.  by  L.  leOO,  Buo  408,  22  N.  Y.  Supp.  290;  NUttir  ol  Uildy,  78  Hun 

Ob.  JSIO,  1 1.    it  2080,  ZA87,  mm  u  orifiuliy  itmrted  in  479,  39  N.  Y.  Supp.  136,  Bfld.,  147  S.  Y.  SOB;  M*H*r  of 

soda  dT.  pno.  Piks.  S3  Hun  327.  31  N.  Y.  Supp.  flSO;  Mfttim  of  HudsD- 

In  ■MMral.— Rjuken  v.  Jaoss,  10  App.  Div.  400,  41  bun.  80  Hod  580.  33  N.  Y.  Supp.  IGO:  Matter  ol  Slflven- 

N,  Y.  6app.  llZe.  son.  BO  Hun  32S.  33  N.  Y.  Supp  493;  Matter  of  Fiied- 

rmrv  af  ■ppBfctli  CMirt.— Matter  of  BUonta.  230  lander,  189  App.  Div.  OD.  ITS  ft.Y.  Supp.  SO;  Matter  of 

N.  Y,  874;  Kintfaiid  ».  Murray.  133  N.  Y.  170;  Matter  Cohen.  193  j^ip.  niv.  800. 183  N  Y.  Supp.  100;  Matter  of 

ofLandy.  148  NT  Y.  403;  Matter  of  Roars.  10  App.  Dit.  Sobaefer,  I12Miw.  303.  182  N.  Y.  Sum.  732;  Matter  at 

fi03,  42  N.  Y.  Supp.  133:  Matter  ol  ManbaRlt,  IT  Aim,  Herbom.  189  App.  Div.  310,  ITS  S.  Y.  Supp.  582:  Matter 

DiT.  Z.  44  N.  Y.  ^p.  830;  Matlw  of  Drake,  4A  App.  av.  of  Adler  v.  LevEoe,  101  App.  Div.  40. 180  K.  Y.  Supp.  340: 

300.  00  N.  Y.  Sum.  1030:  Mattw  ol  Purdy.  40  App.  I»y.  .Matter  of  Hooley,  114  MIk.  37S,  ISO  N.  Y.  Supp.  060. 
33.  Al  N.  Y.  Supp.  430;  Matter  of  Cameron.  4T  App.  Div.         PnrtlMT  UsUinoilT.— Mstter  of  Beck,  0  App.   DiY. 

12a  02  N.  Y.  &pp.  18T.  afld.,  100  N.  Y.  010:  Vhtter  of  211,  30  N.  Y.  Bupo.  SIO,  affd..  IM  N.  Y.  Supp.  7S0l 

LawreooB.  48  Ai«i.  Div,  83.  62  N.  Y.  Supp.  0T3;  Matter  Matter  of  Farmers^lAan  *  Trust  Co.,  47  Am.  Div.  44S. 

of  Hiirlbun.  48  App.  Div.  01,  62  N.  Y.  Supp.  898:  Matter  82  N.  Y.  Supp.  350;  Matter  of  Weaterfield.  61  App.  Div. 

of  Ridbardson.  El  App.  Div.  637,  64  N.  Y.  Supp.  944;  413,  70  N.  Y.  Supp.  641:  Malterolaoeddcv,  OS  App.  Div. 

UattarofWanwr,  SSApp.  Div.  MS,  B6N.  Y.  Supp.  1022;  140,  88  N.  V.  Supp.  847:  Matter  of  Haanab,  45  Hon  fi6I; 

"~ "■      — —  MallMOfasiii«.S4Hun620.  32  N.  Y.  Supp.  308.  afld., 

■--  - ..-..-  -t-^--^.--,.-   .^  .__    ™^    9Q^ 
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„ 7.  67  N.  Y.  Supp. 

Matter  d  Hed(*«.  «7  A^.  Div.  4S,  07  N,  V.  Supp. 
Hatter  ol  Atfcei^iurgh.  85  App.  Div.  583.  60  N.  Y.  I 
I3t;  Matbr  of  Hall,  01  App.  Div.  266. 70  N.  V.  Supp 
"  "H-of  Staplelon,  71  App.  Div,  1,  75  N.  Y.  Sup 
a  at  Riee,  81  App.  Div,  223,  81  N.  Y,  °"       - 


HatterolIUee,BlApp  Div,  223,  81N.  Y.  Supp.  6S:afld..      N  Y.  Supp.  041 ;  Wadley  r.  Davis,  38  Hun  186. 
176  N,  Y.  570;  Matter  of  Giiman.  93  App,  tSv.  462.  87  New  tfUI.— Matter  ol  Horton.  1T3  App.  IMv. 


r  sppellale  catlr«.~Matter  of  Kelloc  104 

Matter  of  Waleifieid.  01  App.  Div.  413,  TO 
041;  Wadley  V.Davis,  38  H  -  — 
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§  310  SURROGATE'S  COURT  ACT  aft.  IS 

N.  Y.  Supp.  Wl  .Matter  of  Teed,  50  HnA  68.  UN.  Tv  N.  Y.  M4;  Davis  ▼.  Clark,  S7  N.  Y.  623;  Matter  of  KiIIm. 

Supp.  642^  Matter  of  RyaUe.  74  Hun  206,  36  N.  Y«  Supp.  m  N.  Y.  547.  567;  Matter  of  Totten.  179  N.  Y.  112; 

9UL  Matter  of  Hopkin^  41  Mi«i.  83,  83  N.  Y.  Supp.  890. 

Ivy  (rial  apon  orderlns  new  trlal.~Matier  of  New  flndlnK  or  f)Mt  bf  apMDsto  dtrlmNi  eaneta- 

Allaway,  187  App.  Div.  87, 17l  N.  Y.  Supp.  70.  Uro  on  ooorc  of  appeoh.— Matter  of  Housaan,  224 

Bevlew  In  oonrt  of  appoab.— Matter  of  Roee,  S7  N.  Y.  525. 

§  310.  Appeal;  proceedings  thereupon. 

In  the  appellate  division  of  the  supreme  court  the  order  made  upon  an  appeal  from 
a  decree  or  an  order  of  a  surrogate's  court  must  be  entered  with  the  clerk  of  the  appellate 
division,  and  a  certified  copy  thereof  annexed  to  the  papers  transmitted  from  the  court 
below  upon  which  the  appeal  was  heard,  must  be  transmitted  to  the  court  from  which 
the  i4)peal  was  taken,  and  the  court  below  shall  enter  the  judgment  or  order  necessary  to 
carry  the  determination  of  the  appellate  division  into  effect. 


DMtfmlion.— Code  or.  proo.,  1 2764,  without  ofaaage;  l^ocoodtngn  in  anionia  ooori.— Matter  of  Lmdj. 

aa  revised  by  L.  1914,  ch.  448  from  former  1 2585,  as  am.  35  App.  Dir.  54^.  55  N.  Y.  Supp.  98;  Matter  of  De  Haas 

by  L.  1895,  eh.  946;  seotion  new  as  originaDy  inserted  in  24  Ihfiao.  258,  58  N.  Y.  Supp.  Mo;  Cole  ▼.  Terpeniring,  27 

ooda  dr.  proo.  Hun  111;  Wadley  v.  Davis.  38  Hun  186;  Matter  of  OMnp- 

roww  of  sorrofato's  oonrt  pondlnt  appeal  from  bell,  48  fiun  417,  1  N.  Y.  Supp.  231;  Matter  of  Patter- 


V  of  somMalo's  oonrt 

..^.—Matter  ^Muxphy.  79  App.  Dir.  541,  81  N.  Y.     son,  63  Hun  529,  18  N.  Y.  Supp.  499. 

Sopp.  102;  Matter  of  Hoplons,  41  Mise.  83, 83  N.  Y.  Supp. 
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PROBATE  OT- 


Probate  of  hrirship 

BeoliooSLI,  Hor may  itpp^ to Htabliflh hunEkip. 
ZIX  Wlut  futa  to  M  HC«rtiimed;  dssrea  ' 
3ia,  Deem  U  b<  noordad;  affect  Chanof. 

§  311.  Heir  may  apply  to  establish  heirship. 

Where  a  person,  seized  in  fee  of  real  property  within  the  sta 
out  having  devised  his  real  property,  his  heire,  or  any  of  thei 
title  from  or  through  such  heirs,  or  any  of  them,  may  preaeo 
which  has  acquired  jurisdiction  of  the  estate,  or,  if  no  surro 
such  jurisdiction,  then  to  the  surrogate's  court  of  the  county  n 
any  part  thereof  is  situated,  a  petition,  describing  the  real  p 
facts  upon  which  the  jurisdiction  of  the  court  depends,  and  tl 
petitioner,  and  of  each  other  heir  of  the  decedent,  in  the  real 
a  decree  establishing  the  right  of  inheritance  thereto,  and  thi 
cedent  may  be  cited  to  show  cause  why  the  prayer  of  the  petiti 
Upon  the  presentation  of  such  a  petition  a  citation  must  be  iss 
a  case  where  the  petitioner  was  a  party  to  a  judicial  setttemei 
determined  the  rights  of  the  parties  to  such  real  estate. 


§  312.  What  facts  to  be  ascertained;  dea«e  ttiereupoa 
Upon  the  return  of  a  citation,  the  surrogate's  court  must 
proofs  of  the  parties  and  determine  all  the  issues  raised.  The 
the  fact  of  the  decedent's  death;  the  place  of  his  residence  at 
intestacy,  either  generally,  or  as  to  the  real  property  in  quest 
inherit  the  property  in  question;  the  name,  age,  residence  and  re 
of  each;  and  the  interest  or  share  of  each  in  the  property.  1 
facts  are  established,  must  make  a  decree,  describing  the  pro 
the  right  of  inheritance  thereto  has  been  established  to  his  s 
with  the  facts,  which  must  be  recit«d  in  the  decree. 

■■Il  ■!!■■.— Coito  ST.  mo,  ^  37M,  without  ahuM;  »o*e  wt  wtnltwn  •( 

MnriBd  bjF  L.  1814,  oh.  443  liom  forma'  tXM,  m»-  tiul  of  wah  quiatJaiH  b 

■■llrnTkMfnmL.  18TS,  eb.  803.  H  1  *D<13,  iapMt,  M  aM  be  dirnkml  Ib  ana 
MD.  br  U  1874.  oh.  127. 

§  313.  Decree  to  be  recorded;  effect  thereof. 

A  certified  copy  of  a  decree,  made  as  prescribed  in  the  last 
in  the  office  of  the  clerk,  or  of  the  roister,  as  the  case  requires 
Uie  ceal  property  is  situated,  as  prescribed  by  law  for  recordi 
time  when  such  copy  is  so  recorded,  the  decree,  or  the  reo 
evidence  of  the  facts  so  declared  to  be  established  thereby  a 
proceeding. 

■hrtnOra.— Coda  dv.  PT»'>i  2TS7,  without  ohuye;         Note  t  fwHiw  af 


SURBOGATE'S  COURT  ACT 


ARTICLE  18 
Definitions;  application  of  otlier  laws 

SMUm  31#,  Dfiflnitim  of  mpipMiooi  mad  in  tfaia  met, 

31G.  Ap^baliaD  of  mat;  nonHrm»limi  of  pnnaiu  Mt*. 

316.  CBTtampnvuioiucudaBppliablfltcpiDoeflduicsiiinimflatai' oourtK. 

31T.  ES«(ofthuaotiialain>i>plioabl»tooerMia«ouott«*. 

§  314.  Definition  of  expressions  used  in  this  act 

In  construing  the  proviuonB  of  this  act,  the  following  rules  must  be  obsen 
where  a  contrary  intent  is  expressly  declared  in  the  provision  to  be  construed 
^parent  from  the  context  thereof: 

1.  The  word  "intestate,"  signifies  a  person  who  died  without  leavii^  a 
but  where  it  is  used  with  respect  to  particular  property  it  signifies  a  person 
without  effectually  disposing  of  that  property  by  will  whether  he  left  a  will  t 

2.  The  word  "assets,"  ^goifies  personal  property  applicable  to  the  paym 
debts  of  a  decedent. 

3.  The  word  "debts"  includes  every  claim  and  demand,  upon  which  a  ju( 
a  sum  of  money,  or  directii^  the  payment  of  money,  could  be  recovered  in 
and  the  word  "creditor"  includes  every  person  having  such  a  chum  or  dei 
person  havii^  a  claim  for  expense  of  administration,  or  any  person  having  f 
fun^vl  expenses. 

4.  Tke  word,  "will,"  signifies  a  last  will  and  testament,  and  includes  aH  the 
a  will. 

5.  The  expression,  "letters  of  administration,"  includes  letters  of  t«aporai 
tration. 

6.  The  expression,  "  teatamentarj'  trustee,"  includes  every  person,  except  ai 
an  administrator  with  the  will  annexed,  or  a  guardian,  who  is  designated  by 
by  any  competent  authority,  to  execute  a  trust  created  by  a  will;  and  it  inc 
an  executor  or  administrator,  where  he  is  acting  in  the  execution  of  a  trust  cres 
will,  which  is  separable  from  his  functions  as  executor  or  administrator. 

7.  The  word,  "surrogate,"  where  it  is  used  in  the  text,  or  in  a  bond  or  ui 
given  pursuant  to  any  provision  of  this  act  includes  every  officer  or  court  veB 
with  the  functions  of  siirrogat«. 

8.  The  expression,  "judicial  settlement,"  where  it  is  applied  to  an  accous 
a  decree  of  a  surrogate's  court,  whereby  the  account  is  mtide  conclusive  upon 
to  the  speciid  proceeding,  either  for  (dl  purposes,  or  for  certain  purposes  sped 
statute;  and  an  account  thus  made  conclusive  is  said  to  be  "judicially  settled 

9.  The  expression,  "intermediate  account,"  denotes  an  account  filed  in  the 
office,  for  the  purpose  of  disclosing  the  acts  of  the  persons  accounting,  and  thi 
of  the  estate  or  fund  in  his  hands,  and  not  made  the  subject  of  a  judicial  : 

10.  The  expression,  "upon  the  return  of  a  citation,"  where  it  is  used  in  i 
requiring  an  act  to  be  done  in  the  surrogate's  court,  relates  to  the  time  and  plat 
the  citation  is  returnable,  or  to  which  the  hearing  is  adjourned;  includes  a  su' 
citation,  issued  to  bring  in  a  party  who  ought  to  be  but  has  not  been  cited;  ■ 
that  before  doing  the  act  specified,  due  proof  must  be  made,  that  all  persoi 
to  be  cited  have  been  duly  cited. 

11.  The  expression,  "persons  interested,"  where  it  is  used  in  connection  witi 
or  fund,  includes  every  person  entitled,  other  absolutely  or  contingently,  t 
the  estate  or  the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee,  n 
heir,  devisee,  assignee,  grantee  or  otherwise  except  as  a  creditor.  Where  a  p 
this  act  prescribes  that  a  person  interested  may  object  to  an  appointment  or 
for  an  inventory,  an  account,  or  increased  security,  an  allegation  of  his  int 
verified,  suffices,  although  his  interest  is  disputed;  unless  he  has  been  excli 
judgment,  decree,  or  other  final  determination,  and  no  appeal  therefrom  is  pe 
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12.  The  term,  ^^n^xt  of  kin,"  includes  all  those  entitled,  under  the  provisions  of  law 
relating  to  ihe  distribution  of  personal  property,  to  share  in  the  unfoequeathed  residue 
t>f  the  assets  of  a  decedent  after  payment  of  dd>t8  and  expenses,  other  than  a  surviving 
liusband  or  wife. 

13.  The  expression,  ''real  property,"  includes  every  estate,  interest,  and  right,  legal 
or  equitable,  in  lands,  tenements,  or  hereditaments,  except  those  which  are  determined 
-or  extinguished  by  the  death  of  a  person  seised  or  possessed  thereof,  or  in  any  manner 
•entitled  thereto,  and  except  those  which  are  declared. by  law  to  be  assets.  The  word, 
^'inheritance,",  signifies  r^  property  as  defined  in  this  subdivision,  descended  as  pre- 
scribed by  law.  The  expression,  ''peraonal  property,"  signifies  every  kind  of  property 
which  survives  a  decedent,  other  than  real  property  as  defined  in  this  subdivision,  and 
includes  a  right  of  action  conferred  by  special  statutory  provision  upon  an  executor  or 
:adnainistrator. 

14.  The  word  ''guardian"  refers  to  a  guardian  of  an  infant's  person  or  property,  or 
both,  appointed  by  the  surrogate's  court  or  the  supreme  court,  and  includes  a  guardian 
Appointed  by  will  or  deed. 

15.  Whenever  in  this  act  a  paper  or  instrument  is  required  to  be  "acknowledged,  or 
proved,  and  d\ily  certified,"  the  same  shall  be  acknowledged  or  proven  in  the  same  manner 
•as  a  deed  is  required  to  be  acknowledged  or  proved  and  certified  to  be  recorded  in  that 
•county,  except  that  when  executed  within  the  state  of  New  York,  no  certificate  of  the 
•county  clerk  shall  be  required. 

16.  The  word  "respondent"  when  used  in  this  act  signifies  every  party  to  a  special 
proceeding,  except  the  petitioner. 

17.  The  words  "surrogate's  court"  and  "surrogate"  where  they  refer  to  jurisdiction 
mean  the  particular  court  or  surrogate  having  jurisdiction  of  the  estate  or  fund. 

18.  Whenever  in  this  act  a  citation,  order,  notice  or  paper  is  directed  to  be  deposited  in 
the  "post-office"  or  in  a  "specified  post-office,"  such  deposit  may  be  made  or  directed 
to  be  made  in  any  post-office,  branch  post-office,  sub-station  or  letter  box  maintained 
.and  exclusively  controlled  by  the  United  States  government. 

IMMTfttloD.--Code   oiv.   proo.,   1 2768.    as    am.     by  Will.— Matter  of  Johnacm.  105  Miao.  451.  174  N.  Y. 

I^  1916,  ch.  447.  amended;  reviaed  by  L.  1014,  oh.  448  Supp.  493. 

fiom    fonner  f  2514,  as  am.  by  L.  1900,  eh.  120;  moatly  ''liettan  9i admliiUtnitloii.*'— Wiodor  v.  Arohibald, 

new  in  oode  dr.  proo.;  but  aubd.  4  was  <»iginally  revised  118  Blise.  048. 

from  R.  8w.  pt.  2,  eh.  6.  tit.  1,  1 71.  and  subd.  13  from  **jradlcl«l  settlement."— Pattee  ▼.  Harper,  183  App. 

a.  8.,  pt.  a.  eh.  2,  f  27.  Diy.  88. 170  N.  Y.  Supp.  562;  Matter  of  Potter.  106  Misc. 

«*Debts.^— Matter  of  Kean,  108  Misc.  107,  178  N.  T.  118,  175  N.  Y.  Supp.  608. 

tan.  60.  •'Pwsont  Interested.**— Matter  of  Hardy,  216  N.  Y. 

'H^edltor.**- Matter  of  Kean.    108    Miao.  107.  178  132;  Matter  of  Wood.  170  App.  Div.  683, 156  N.  Y.  Sivp. 

N.  Y.  Sopp.  60.  810;  In  re  Lonc's  Estate,  161  N.  Y.  Supp.  469;  Matter  of 

Barnes.  110  Misc.  569,  181  N.  Y.  Supp.  73. 

§  316.  Application  of  act ;  confirmation  of  previous  acts. 

£ach  provision  of  this  act  relating  to  the  jurisdiction  of  the  surrogate's  court,  to  take 
the  proof  of  a  will,  and  to  grant  letters  testamentary  or  letters  of  administration  or 
regulating  the  mode  of  proceeding  in  any  manner  connected  with  the  estate  of  the 
decedent  applies,  unless  otherwise  expressly  declared  therein,  whether  the  wiU  was  made, 
or  the  decedent  died,  before  or  after  this  act  takes  effect.  All  acts  hitherto  of  surrogates 
and  officers  acting  as  such  in  completing  by  certifying  in  their  own  names  any  uncertified 
wills,  and  by  signing  and  certif3dng  in  their  own  names  any  uncertified  records  of  wills 
and  of  other  proofs  and  examinations  taken  in  the  proceedings  of  probate  thereof,  before 
their  predecessors  in  office,  are  hereby  confirmed  and  declared  to  be  valid  and  in  full 
compliance  with  the  pre-existing  statutory  requirements. 

ll«lfatioii. — Code  dv.  proo.,  1 2769,  without  ohante;  by  L.  1803,  eh.  686;  originally  revised  from  R.  S..  pt.  2, 
as  reviflsd  hy  L.  1914,  oh.  443  from  former  f  2482,  as  am.     eh.  6,  tit.  1.  i  67b. 

§  316.  Certain  provisions  made  applicable  to  proceedings  in  surrogates'  courts. 

Except  where  a  contrary  intent  is  expressed  in,  or  plainly  implied  from  the  context 
of,  a  provision  of  law  or  of  rules,  applicable  to  practice  or  procedure  in  the  supreme  court, 
applies  to  surrogates'  courts  and  to  the  proceedings  therein,  so  far  as  they  can  be  applied 
to  the  substance  and  subject  matter  of  a  proceeding  without  regard  to  its  form.    |[| 

DerlTatlon. — Code  dv.  proc.,  f  2770.  without  ohan^;  jurisdiction,  jury,  trial,  eto.,  we  omit  specification  of  oer- 

as  revised  by  L.  1914.  oh.  443  from  former  1 2638;  section  tain  parts,  and  include  all  the  oode  oiv.  proo.,  as  limited  l^ 

new  as  orifinaUy  inserted  in  code  oiv.  proc.  the  language  used. 

Note  of  Tevfwrt  of  1914.— On  account  of  enlarged 

879 


(317                                           SURROGATE'S  COURT    ACT 

OoBUDlHkMi  to  take  teatlanu.— MUtar  <if  SbAB-     nytfaal  «ck 

non,  180  App.  TUr.  314,  KJ  N.  Y.  Suro.  472.  App.  Div.  M,  ISl  N.  Y.  8upp.  31S. 

CtaMHBcmltoB  ar  vtbt*  >tirtil«M  •(  oo«b.—  rnkite   >«ndaMt»tar.— Umui 

M«M«T  cngmmwiiiMi.  104  Muw.Jlia.         _,,  MiK.  731,  17*  N,  Y.  adnp^^SS?. 


aoB  ar  partr  M  WitMM  biflm  MmL—         Mrrtrlal.— Mat1«diTXicmy,MMua.SaB.lK 

People  w  reL  Lnria  v.  Fowler.  2as  N.  Y.  84;  MUts  of     Bun).  003. 
Cutar,  n3  Add.  DiT.  353.  181  N.  T.  Supp.  39;  Mattar 
ol  Hod^nwi,  lis  MiM.  31B,  184  N.  Y.  Supp.  18S. 

§  317.  Effect  of  this  act  on  laws  applicable  to  certain  counties. 

Notbing  in  this  act  eball  repeal,  amend  or  modify  any  existing  law  specially  app 
to  any  county,  which-  is  inconsistent  with  any  section  of  this  act  nor  in  any  mi 
afFect  any  lit^tion,  action  or  special  proceeding  pendii^  onuSeptember  first,  nia 
hundred  and  fourteen,  except  as  hereinafter  stated,  and  such  pending  action  or  q 
proceeding  shall  proceed  under  the  practice  established,  the  same  as  though  not  aff 
by  this  act;  provided,  however,  that  the  provisions  of  this  act  relating  to  IJie  trii 
jury  of  controverted  questions  of  fact  shall  apply  to  alt  such  pending  actions  or  s] 

71,    u    un.    by         TvMng  BtlnltoB.— MMtor  et  larilidb,  IW 

Div.  400,  Ifil  sTy.  Bapp.  1007i  RaiMJit  T.  WmA.  1? 

App.  Dtv.  3S8,     Di*.  ISB,  lU  N.  Y.  Supp.  I0S3:  Oittw  of  OatU 

.  EHoe,  103  Add.     Add.  Div.  M7,  UK  N.  Y\  Supp,  OtSi  HatMr  (rf  ^ 

of  Eennedy.TlO     Sf  Min.  170,  IW  N.  Y.  Supp.  IM;  Mkttar  a(  I<n 

88  Ml«.  334.  IfiO  N,  V,  Bupp.  e»;  UMMr  <d  BmK 

MiB.  364.  iX  N.  Y.  Sun.  lOTC 


U  N.  Y.  9 


LAWS  REPEALED;  WHEN  TO  TAKE  EFFECT 


Laws  repealed;  when  to  take  effect 

.  WbeatoUkeirflast. 

Laws,  repealed. 

ctioDB  of  the  code  of  civil  procedure  specified  in  the  schedul 
tcts  amendatory  thereof  or  supplemental  thereto  in  force  wli 
I  her^y  repealed.  When  two  numberg  in  such  schedule  are  ur 
1  numbers  are  included  as  well  aa  all  intennediate  numbers. 

When  to  take  effect.  * 

lopter  shall  takec  effect  October  Grst,  nineteen  hundred  and  1 
11,  ch.  201,  in  effet  Oct.  1,  1921.)  .   . 

idmaU  oi  laai  p. 


ScHEDULB  OF  Laws  Repealed. 
f  avU  Procedure,  ^961.  1822,  2472-2694,  2664-ai  2665-2771. 
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INDEX  TO  SURROGATE'S  COURT 


A1>ftnil^Tiniwiti 


AbMDteM. 

atMentwitncMeetowfllonprobMe.  . 
pioot  of  «xn»tur«  of  abaent  witne«  t 


i«vakiiiglatt«nt«atMneDUry,  etc.,  Eununarily- 

M)e  of  nal  property  of  de««d«Dt  for  dittribotioiib) ,  . . 

taapormry  sdmlnistratoi.  powers  ai  to  real  property  and  proridlnc  fc'  family  - 
what  and  how  appointed 

Aecounta  anf  aeooantliic. 
I.  In  KeneraL 
acoouataM 
admiviOD*  and  allowanoe  of  claim*  or  debt  by  eseeutor  or  admiiuitratoT,  i 

adrancmoent,  adjustment  of 

affidavit  veiifyins  acoount 

annual  examination  of  suardian's  acoouot 

appTaiaem«nt  of  property  to  be  delivei«d  in  lieu  of  ntODey , . 

debta  due  executor  or  admiaistratoi.  proof  on  accxjuntiDS . 

delivery  of  property  in  lieu  of  payment  of  money 

disputed  or  unsettled  d«bta  or  cUiins,  fraudulent  ■ettlanent  by  comprom 


oipenaca  and  disbunemenis  of  administration,  setting  forth  in  account ,  . 

filing  in  torrogate's  office 

guardian,  filing  inventory  and  account 

judicial  settlement  defined 

liraitation  of  action,  suspensioD  of  statute  as  to  daim  in  favor  of  <«eautor  i 

ne^igenee  action,  where  recovery  had  in 

objections  to  allowed  claim  on  ground  of  fraud  or  negligenoe,  fiUng 

ptO^nent  after  ocoount  judidally  settled 

power  of  autrogate  to  complete  accounting  instituted  before  predeceasor . 

profit  and  loss,  allowins - 

reootding  instrumenta  settling  accounts  In  part  or  in  whole 

rejection  of  allowed  claim,  suspensloD  of  statute  of  limitation .......... 

reieass  of  suretiea.  aooounting  on 

tMurningvoudier  to  accounting  party 

levocation  of  letter*,  accounting  on 

sale  of  real  property,  proceedings  to  secure  on 

supplemental  account,  filing  on  execution  of  order  tor  sale,  mortgage,  or  le 

tempotMyadinii'istraioronapplicatioDbyorsditoT 

unknown  persons,  proceediugi  to  deteroiine  right  to  l^iacy  or  distributive 
II.  Intermediate  account. 

compelling,  proceedings  on  return  of  oldtf 

compulsotyjudiedalsettlemeatofaeoount  of  guardian  or  trustee 

defined 

failure  to  file,  proceedings  on 

fUing by  order.  .  , 

voluntarily . 

proceedings  on 

vohutaty  Judicial  settlonent  of  BM0unt,£lin«uKlpiooMding>tbereon. . 


INDEX 


Aooounti  and  Kcountliis— Contbmed. 
III.  Judicial  settlemeot. 


abaentee,  payment  of  legaoy  or  distiibutive  Bbare  into  court 

proceedingB  by  oomptroUer  to  compel  payment  of  legMiy  or  diatribative  tlu 

iutocoprt , . 

,  adjoiuiuneiit  of  judicial  settlemKit  after  maUnsocdcr  to  du>rtCB8a.leMe,0Taall,  . 

advancemeiit,  adjuBtment  on 

citation,  order  to  accouot  and  proceediosi  on  oompulaory  iudioiat  Mttlanetit 

claim  rejected  by  reprcaentative,  trial  on  judicial  aattlement 

contest  between  acoountins  party  and  other  parties,  trial  and  determination .... 
decree  against  decedent  executor  or  tukniniatrator.  effector 


) 


settling  account  of  executor,  etc..  leoordina 

destroying  Touch^n  after  five  year*  from  date  (j  decree 

infant,  to  whom  share  paid 

judici^  settled  defined 

recording  decree  in  surrogate's  office 

reference  to  eiamine  account 

hear  and  detetmine  questionB  arisiag  from  non-settlement,  , . 

retention  of  proper^  to  cover  claim  not  due  or  disputed 

uncontroverted  allegations  in  account  as  constituting  due  proof .  . 
unlcnowo  peraona,  payment  of  legacy  or  distiibutive  share  into  sts 

2.  Voluntary  judici^  aettlement. 

examination  of  executor  or  administrator,  guardian  or  tniMee 

petition,  whfnmay  be  presented  and  00Dt«Dta 

proceedinB)  on  return  of  citation 

vouchers,  production  on  demand 

when  may  be  asked 

3.  Compulsoiy  judicial  settlement. 

citation,  order  to  account  and  proceedinEi  thereon 

compelling  judicial  settlement 

effect  of  voluntarily  filing  petition  for  judicial  settlemeDt 

petition  to  compel.  Iv  whom  made  and  contents 

service  of  order  on  representative,  neoeeeity  for 

voluntary  judicial  settlement,  aabarto 

when  may  be  compelled 

Aeknowlodcmsnt. 

acknowledsment  or  approved  and  duly  set  aside,  defined 

power  of  clerk  to  take -.,.-,..-..-..,--.-, 

surrogate  to  take  acknowledgment  of  deeds  and  other  inatrumeule. . . . 

Astinc  auTTOffftto. 


defsgnation 

proceedings  before,  when  and  bow  recorded ,  . 


r.  administrator,  tcfltameatary  trustee,  or  Kuardian,  action  on 

action  by  sucoeesor 

action  on.  where  Bucceisor  not  appointed , 

by  heir,  devisee  or  other  person  aggrieved  for  reinbursement  aft^  sale  of  roalty  for  d( 

recovery  of  apportioned  rent,  annuities,  or  dividends 

undertaUng  given  to  stay  proceedings,  on 

on  appeal,  limitation   of  action  on 

Ad]oununant. 

clerk,  power  to  adjourn  in  absence  of  surrogate 

discretionaiy  with  surrogate 

judicial  settlement  after  making  order  to  mortgage,  leaaa,  or  sell 

mandatory  where  necesnry  partiee  not  cited  or  notified 

supplemental  citation  or  additional  notice  to  parties  not  notified  or  cstad 

Adminlgtmtlon. 

letters  of  administration  defined 

sale  of  real  property  to  pay  expenses 

AdTft&CWlMlIt. 

adjustment  in  decree  for  distrilmtion 


SURROGATE'S  COURT  ACT— Referencss  are  to  Sectionb 
Adrmthnamt. 

fees  of  printer j 287 

notice  to  crediton  to  present  claims 207 

AffldaTiti. 

acoounte  by  executor,  administnitor,  guardian,  or  trustee 264 

daim  acainet  decedent's  estate,  affidavit  in  support  of: 207 

filing  in  surrogate's  office. 18 

inventory  and  account  by  guaidiaa 191 

power  of  derk  to  take 32 

surrogate  to  take 20 

ASbtaxj  iMMinly. 

stenographers,  appointment,  removal  and  compensation 26,  26 

Jkldomuai,  board  of. 

New  York  City,  fixing  compensation  of  clerks  appointed  by  surrogate 21 


• 


non-resident  incompetent  to  act  as  esBoatot,  administrator,  testamentary  trustee  or  guardian  94 

supplementary  lettera  testamentary,  right  to  on  disability  being  removed 156 

Amendment. 

defect  in  record  in  surrogate's  court 42 

jurisdictional  facts  may  be  supplied  by 42 

Jbmultias. 

iq;>portionment  on  death  of  person  interested 204 

recovery  of  apportioned  annuities .....' 204 


• 


form  and  requisites 49 

necessity  for  writing 40 

▼erification 49,  50 


I,  In  general. 

appellant  defined 290 

court  to  which  appeal  may  be  taken 28i8 

effect  of  decree  on  trial  of  issue  of  fkots  without  jury 71 

fees  for  comparing  and  certifjring  ease 29 

issuance  of  letters  though  appeal  taken  from  deeiee 87 

respondent  defined ' 290 

when  appeal  may  be  taken 288 

•  who  may  appeal 288 

II.  Judgment  and  orders  appealable. 

decree  or  order  affecting  substantial  right 288 

questions  reviewable,  decree  after  trial  of  issue  of  facts 294 

law  or  fact 294 

III.  Taking  appeal. 

amendment  to  supply  defects  in  prooeedingB 297 

case,  when  required,  making  and  settling 294 

•death  of  adverse  puty  before  appeal  taken 292 

party  pending,  effect  of  failure  to  substitute 307 

•defects  in  proceedings  that  may  be  supplied 297 

designation  of  parties 290 

how  taken 293 

intermediate  order,  notice  to  specify 295 

notice  of  appeal,  contents  and  service 293 

spedfjrhig  intermediate  order  to  be  reviewed 295 

oiotice,  service  where  attorney  or  party  cannot  be  served  personally 296 

perfecting  appeal,  supplying  defects. 297 

eervice  of  notice 293 

on  respondent  where  attorney  dead  or  not  found 296 

where  attorney  or  party  cannot  be  served  personally 296 

substitution  on  death  of  adverse  party 292 

time 293 

title  of  action  on  appeal 290 

TV.  Parties. 

aggrieved  party,  appeal  dismissed  where  substitution  not  made ^ 291 

hearing  delayed  until  substitution  made 291 

bringing  in  new  party  by  order  of  appellate  division 289 

deatii  of  adverse  party  before  appeal  taken 292 

pending  appeal,  substitution,  effect  of  failure 307 

designation 290 


INDEX 

.AppMl — CoatiniMd. 

IV   Parties— Continued.  I 

neceaBary  and  proper  parties 

order  oT  subatitutioD.  court  m&ldng 

penon  aggrieved,  order  for  Bubetitution 

peraooa  aggrieved  though  not  party 

mbctitution,  by  what  court  order  made 

of  aggriered  party 

of  heir,  executor,  etc.,  aa  reepondent  on  death  of  adreiae  party 

who  may  apply  (or  order 

who  to  be  made  parties . . . 

V   Security. 

action  on  undertajciag.  serrice  of  notice  of  enby  of  judgment  or  older  aa  pn 

where  appeal  taken  to  court  of  appeals 

action  upon  undertakinK,  limitatioD  aa  to  lime  of  beffAnlng 

bond  diicharge 

depoot  in  lieu  of  undertaking 

duDDUnal  on  failuie  to  Gle  new  undertftking 

fihng  undertaking 

neoeaaityforand  nature  of  seoutitl' to  pwteet  smmsI 

new  undertakiiig  where  sureties  inaolvent 

perf ecting  appeal 

undertaking  to  perfect  appeal 

where  adverse  party  die«  before  appeal 

waivet  of  security 

VI    Stay  of  proceedings. 

Ifmitation  as  to  time  of  beginning .' 

on  appeal  to  court  of  wpeals 

acTviceof  notice  of  entry  of  judgment  Mpretequisite 

amount  and  requiaitee  of  undertaking  to  st«y  oommitment 

i .  execution  of  decree 

i^ipeal  from  decree  admitting  will,  etc.,  aa  ■tAj'ing  iasuance  of  lettsn 

revoking  letters  or  auspeading  eiecutoT,  etc.,  or  removing  testamentary  tr 

conmiitinent,  undertaking  to  atay 

deposit  in  lieu  of  undertaking . .  . 

diamiasal  of  appeal  on  failure  to  Gle  new  undertaking 

distribution  of  proceeda  of  action  on  undertaking 

execution  of  decree,  when  undertaldng  required  and  contacts 

filing  undertakiog 

insolvency  of  auretLea.  new  undertaking 

new  undertaldng  where  aureties  insolvent 

order  ordecree  committing  executor,  etc.,  for  contempt 

perfected  appeal,  when  operative  as  stay  of  ptoeeedinga 

undertaking,  action  on 

when  required  and  contents 

waiver  of  undertaking 

VII.  Hearing  and  detetmination. 

death  of  party  pending  appeal,  effect  of  failure  to  substitute 

diamiaaal  of  appeal  by  aggrieved  party  where  subatitutioD  not  made 

on  failure  to  Gle  new  undertaldng 

fact,  power  of  court  to  decide  queatJon 

hearing  delayed  till  aggrieved  party  substituted 

intennediate  order . 

judgment,  entry  in  court  below  on  Older  of  iu>pellate  division 

order,  entry  and  transmission 

power  of  appellate  court 

prejudicial  error  t«  be  shown  in  admitting  or  rejeoting  evidenDe 

referee,  power  of  appellate  court  to  appoint 

restitution,  when  ordered 

testimony,  power  of  appellate  court  to  recdve . .  . 

VUI.  Costa. 

amount 

by  whom  payable 

IX.  Court  of  appeals- 
action  on  undertaking 

undertaking,  Gling. 

acknowledgment,  when  necessary , 

Gling  notice  of  appearance 

how  made 

jurisdictionof  person  by. 


SURROGATE'S  COURT  ACT— Rxfersnces  arb  to  Sbctions 
Appearanot — Continued. 

rii^t  to  appear  in  peraon 6S 

special  guardian,  when  to  be  appointed  for  infant  or  incompetent M 

iHien  appearance  in  person  necefloaiy 6S 

App«llmnt. 

defined 290 

Appqrttenment. 

recoTery  of  apportioned  rent,  annuitiee,  or  dividends . .  .' 204 

rente,  annuitiee,  and  dividends  on  death  of  person  interested 204 

Apiurmisen. 

adjournment  of  appraisal 190 

appointment 196 

of  other  appraisers  to  i^praise  distant  property 190 

appraisal,  notice  of  and  making '. 195 

appraisment,  how  made 19& 

of  property  to  be  delivered  in  lieu  of  money  on  judicial  settlement. 208 

different  places,  appraisal  in 190 

fees  and  expenses,  amount,  afiBidavit  and  taiation 284 

newly  discovered  property 190 

oath 195 

power  of  clerk  to  act 32 

publication  of  names  in  New  York  County 30 


t 


debtodue  from  executor  included 203 

decree  or  order  as  evidence  of 79 

defined 202, 314 

delivery  of  property  by  executor,  etc.,  compelling 200 

where  executor,  etc.,  has  died,  absconded,  been  removed,  or  become  insane 200 

withheld 205 

trial  anddecree 200 

property  withheld,  proceedings  to  discover V 205 

transmiMion  by  andllaiy  executor  or  administrator 104 

what  deemed  assets 202 

Asgigmnent. 

decree  directing  payment  of  money  into  court  or  to  designated  persons 81 

Attachment. 

* 

power  to  execute  warrant  in  any  county 52 

sheriff  to  whom  directed.' 200 

Atteitatlon. 

1                            citation,  attested  in  name  of  surrogate  and  by  seal 53 

Attorney  and  elient. 

I.  IngeneraL 

!'                                  attorney  for  public  administrator  of  Kings  county 124 

stay  of  proceedings  on  appeal  from  order  or  decree  committing  attorney  for  contempt 87 

II.  Appearance  and  authority. 

'                                   attorney  of  county  treasurer  acting  as  administrator 123 

I                                   in  general 03 

power  of  clerk  of  court  to  act  in  proceedings  before  surrogate 32 

when  surrogate  disqualified  to  act  as 4 

III.  Compensation. 

!                                   executor,  etc.,  who  is  attorney 285 

I                                   payment  of  counsel  fees  by  executor,  administrator,  guardian  or  testamentary  trustee ....  222 

Attorney  feneral. 

application  for  order  designating  another  ofScer  to  act  for  surrogate 12 

citations,  when  to  be  issued  to 54 

compelling  judicial  settlement  of  accounts  by  executor,  administrator  guardian  or  trustee 259 

service  of  papers  on,  citation  on  i>etition  for  voluntary  judicial  settlement  of  account 202 

Auction. 

selling  disputed  or  unsettled  debts  or  clahns  against  estate 213 

807 


dqKMit  of  ssBots  in  bank  where  oo-repreaaatatirea  fail  t«  agns . . 

BsquMti. 

ddiveiT  ofartialM  baquekthed.  time 

proceedinBi  to  oompol  paymcDt 


piiority  and  pAytnttnt 

Bond!. 

I.  In  xenetnL      < 

aotiona,  on  bond  of  raeoutor,  adminiBtrator,  tcatamontur  tnutea,  or  (oaidLui 

where  sueceMor  not  Bpp<HDtad 

admlniibstor  de  bonis  DOn 

Tequimtee  and  filing 

when  may  be  diip«naed  with 

application  o(  artinle  7  of  siUToiate'B  oouit  not  to  oxeautora,  aditilniatntiA*,  eta.,  hen 


> 


pioviaioni  rating  to  bond*  in  dvil  action 

appiovnl , 

OMla  of  bond  of  fidndary  aa  neoeaniy  ezpenae 

depodt  of  BOOuritlM  of  ««tata  to  reduce  penalty  of  bond 

diaoharge  when  liven  for  peif  ormanoe  of  an  aet 

on  appeal 

eiscQton  and  adminiatiaton,  anoiltary  executor  or  adminiatrBtor. 

executor  acting  a>  truatee 

new  boQil,  or  new  auretiea,  when  may  be  required 

wfll  annexed,  bond  of  executor  or  adminiatistor 

fiHi^ , 

guanlian,  limited  and  reetiiotive  letters  of  guardtaiuhip 


l^aoy  paid  before  time  for  pr«Mntation  of  olaim  expii«d 

linut«d  letten.  bond  upon 

■DortKace,  aale,  or  leaae  of  real  property,  contents  and  filiog  of  bond  of  r^maentatire 

order  for 

new  bond  on  application  of  surety  for  release 

persona  who  may  present  petition  for 

when  may  be  required 

new  bonds  or  surety,  right  of  principal  to  substitute  after  Judicial  settlement 

sureties,  who  may  present  petition  for 

piiority  and  payment  of  bond 

piooe^ding*  on  application  for  new  bond  or  sureties 

public  administrator  of  Kings  County 


in  surrogate's  office 

release  of  sureties,  application  for 

sale  of  real  property,  bond  to  prevent  sale 

securities  (tepodted  to  reduce  penalty  of  bond,  care  and  custody 

withdrawal  from  depository 

sureties.  Habfltty  between  prior  and  subaequent  suiotiea 

for  personal  property  received  by  representative  in  another  capacity. . 


11.  Official  bond. 

clerk  of  surrogate's  court  of  Kings  County 

effect  on  bond  of  levy  upon  property  of  delinquent 

punishment  of  delinquent  tor  contempt 

fees  tor  recording 

liability  of  sureties  on  surrogate's  bond  for  acts  of  clerk 

tnnporBiy  surrogate 

Booki  ftnd  piown. 

completing  and  rigning  papen  and  racords  left  uncompleted  by  predecessor,  power  of  surrogi 

county  charge,  books  required  for  surrogate's  office 

exemplifying  and  certifjong  transcript  of  papers,  power  of  surrogate 

indexing  record  books  in  surrogate's  office 

Inspection,  ri^t  to  inspect  at  all  roasonaUe  times 

noting  subsequent  decree  on  record  of  wftl,  letters  or  original  (Iccree 


SURROGATE'S  (X)URT  ACT— References  are  to  Sections 
Books  and  pi^Man — Continued. 

record  books  required  to  be  kept  by  surrogate 16 

search  for  by  surrogate t .       20 

subpoena  duces  tecum  to  compel  production 20 

Bronx  county. 

attendants,  etc.,  appointment,  removal,  compensation  and  duties 23 

derk,  power  to  sign  name  of  surrogate 32 

Brothon. 

administration,  when  entitled  to  letters 118 

BuriAl  Lot. 

sale  of  real  property  to  provide  fund  for  care 234 

C 

fees  for  comparing  and  certifying  case  on  H>peAl 29 

settlement  of  case  containing  exceptions 72 

when  required  on  appeal  from  surrogate's  decree 294 

Cattftrauffus  eountj. 

deputy  clerk  of  surrogate's  court,  appointment 21 

Cometary. 

sale  of  real  property  to  pay  for  burial  lot 234 

CTtifle>teg. 

fees ^ 29 

Chamberlain. 

application  of  provision  as  to  payment  of  money  into  supreme  court 229 

money  paid  into  surrogate's  court,  translening  to 229 

securities  deposited  in  surrogate's  court,  tranafening  to 229 

Chautauqua  county. 

deputy  clerk  of  sum>gate's  court,  appointment   21 

Childron. 

administration,  when  entitled  to  letters 118 

ChoMt  in  action. 

sts  in  hands  of  executor 202 


Citations. 

I.  In  generaL 

ancillary  letters  testamentary  or  of  administration,  to  whom  issued 162 

to  foreign  guardians 186 

appointment  of  general  guardian,  to  whom  issued 177 

attorney  general,  when  to  be  issued  to 54 

execution  and  return 52 

failure  to  dte  necessary  parties  as  ground  for  adjournment '. 20 

issuance  to  attorney  general  on  failure  of  heirs  at  law  or  next  of  Idn 54 

•  probate  of  heirship 311 

will  of  dtisen  of  United  States  domiciled  in  Great  Britain  and  Ireland 138 

supplemental  dtations,  issuance  on  adjournment  when  neoessaiy  parties  not  dted 20 

'*upon  the  return  of  a  citation"  defined 314 

waiver  of  issuance  or  service 41 

who  to  be  dted  on  probate  of  will 140 

II.  Contents. 

-    attorney  general,  when  to  be  issued  to 54 

in  general 53 

unknown  persons,  description  in  dtation 54 

use  of  fictitious  name 54 

III.  Issuance. 

attestation  in  name  of  surrogate  and  by  seal  of  court 53 

petition  to  revoke  letters  or  remove  trustee 100 

power  of  clerk  to  issue 32 

to  issue S 20 

rv.  Service.  *'^. 

absentee,  service  personally  without  state 56 

admission  of  service 61 

application  for  order  for  service  by  publication  or  personally  without  state 57 

county  in  which  may  be  served  or  executed 52 

foreign  corporation,  service  perabnally 56 


«Dt  peiMa,  tdftimer  of  wrviGe  on 

1  aervioe  may  be  required  on  third  pKaoo 

kniWT  of  aervioe  by  pubUoktion , 

hen  aervioe  may  be  required  on  third  penon 

if  and  time  of  service  personally  without  itkte 

lent,  KTvioe  penon&lly  without  state 

■BTviee,  affect  of  order  for  publication  or  Mrvio«  without  at 

ner  within  (tate 

y  without  state,  content*  of  orda 


leer,  admisaioQ  of  service 

ienta  of  oidsr 

inerof 

3TS  in  wliioh  publication  to  be  made 

>f  of  publication 

ice  by,  where  creditots  exceed  fifty 

rial. 

I  within  which  to  be  made  after  order  Ei^nted.  , 

1  persons,  aervice  by  publication 


for  publishing  notioee  in  dty  of  fint  daas . . 


jreat  Britain  and  Ireland,  probate  of  will  here 

■liens  not  competent  as  executor,  adminlgtiator.  teotameiitaiy  tnutee  tn 
when  testamentary  guardian  or  tnutee  may  act  as  executor  on  giving  be 

lin. 

»  with 


of  proviaioas  a«  to  verifioation  to  proceedinga  Id  aoRogate'a  < 
f  provisions  to  surrogate's  court 

bta  and  Clainu. 

criptioDS  of  unknown  parties 


lal  clerks,  appointment . . 


ileik,  appointment 

I  in  taJdng  testimony  out  of  court 

copying  or  recording  paper 

irding  or  copying  papers 

ounty,  appointment,  term  of  office  and  removal  of  chief  cleric .  ,  . 

apenaation  of  cluef  clerk  sjid  other  clerka 

b  of  office  and  tx>nd  of  chief  clerk 

of  surrogate  for  acts  of  clerk 

on  of  appointment 

,  right  of  surrogate  to  take 

iddutiea. 

ment  to  definite  time  in  absence  of  aurrogate 

g  and  signing  letter*. 

■g  and  ■ig'i'ne  records  of  court 

ly  of  paper 

( ri^t  to  sot  aa  appraiser,  attorney,  referee,  or  q>eci*l  guaidian . . 

!  at  execution  on  money  decree 

atations,  subpoena  or  otlier  mandate 

^unty.  dutiea  of  chief  clerk 

ower  to  administer 


SURROGATE'S  CX)URT  ACT— Rbfbbbncb8  are  to  Sbctionb 

I 
dork  of  Oourtr--oontinued. 

II.  Powers  and  duties — Continued. 

particular  powers  oonferred  on  olsrk  by  surrogates  in  Kinfl,  Broaz,  Qaeeas,  and  New  York 

Counties 32 

powers  ol  suzrogate  ezerdsable  by  cleric 32 

proof  of  will,  power  to  take  in  Kings,  Bronx,  Queens,  and  Westchester  Counties 32 

transcript  of  decree  directing  payment  of  money  into  oourt  or  to  designated  persons 81 

trust  fund  register,  duty  to  keep 33 

Collateral  attack. 

presumption  of  jurisdiction  on 43 

Commigsions. 

executor,  etc.,  amount 285 

apportionment  among  several 285 

Qommitment. 

stay  of  proceedings  on  appeal,  \mdertaking 300 

Comnion  law. 

-  descentof  property  to  heir,  how  affected  by  statutes  defining  assets 202 

Compengatlon. 

chief  derk  of  surrogate's  court  of  Kings  County 22 

clerks  of  court  and  clerks  in  surrogate's  office 21 

oourt  officers,  etc 23 

power  of  board  of  superviaors  to  fix 23 

interpreter  of  surrogate's  oourt  in  Bangs  County 24 

referee  appointed  by  surrogate 66 

special  guardian 280 

temporary  and  acting  surrogate 15 

,  Compoundingr. 

disputed  or  unsetUed  debts  or  claims  against  estate 213 

Compromise. 

action  granted  to  executor  or  administrator 122 

claim  in  favor  of  decedent's  estate 122 

disputed  or  unaettied  debts  or  claims  against  estate 213 

Concurrent  jnriidiotlon. 

two  or  more  surrogates \ .       46 

Conflrmation. 

deed  given  by  representative  in  execution  of  land  contract 227 

report  of  referee 66 

♦ 

Consolidation. 

proceedings  in  surrogate's  oourt 65 

Construction. 

rules  for  construing  provisions  of  surrogate's  court  act 314 

wiUs,  proceedings  to  obtain 145 

Contempt. 

appearance  in  person  required 63 

civil  contempt,  effect  on  bond  of  enforcing  decree  by  punishnient  for  contempt 84 

enforcing  decree  by  punishment  for 84 

effect  of  ap];>eal  on  decree  or  order  of  committment 87 

power  to  punish  civil  or  criminal 20 

return  of  inventory,  failure  to  comply  with  order  directing  as  contempt 199 

•    stay  of  proceedings  on  appeal  from  order  or  decree  of  committment .  . . .  • 87 

Contingent  Claims. 

■    filing 207 

Contracts. 

moneys  \mpaid  on  contract  for  sale  of  land  as  assets  in  hands  of  executor 202 

Corporations. 

letters  of  administration  with  wiU  annexed,  right  of  corporation  residuary  legatee  to 133 

stock  as  assets  in  hands  of  executor 202 

Wl 


INDEX 


Coits. 

I.  In  general. 

eoUeotioB,  discretionaKy  costs 277 

decree  or  order  to  state 276 

how  payable ; 276 

liability,  on  appeal 283 

security,  disagreement  of  jury  on  probate 282 

non-resident  raising  issue 282 

taxation 276 

II.  To  whom  awarded. 

additional  allowance  in  settling  account 279 

appeal 28S 

intermediate  accounting  required  py  surrogate 270 

judicial  settlement  of  accounts 279 

propotient  of  will 278 

sale  of  real  property 281 

special  guardian*  compensation 280- 

unsuccessful  contestant  of  will 27B 

III.  Amount.  * 

additional  allowance  in  settling  account 279 

appeal , i 283- 

commissionst  expenses,  and  counsel  fees  on  sale  of  real  property 281 

disbursement,  including 276- 

discretionary  on  order 277 

fees  of  appraisers  and  expenses 284 

referees,  juror,  or  witness .....' 284 

intermediate  accounting  required  by  surrogate 279 

judicial  settlement  of  accounts 279 

limitation  on  amount  to  be  fixed  by  surrogate 278 

stenographer's  minutes,  costs  of  copy 278 

surrogate  to  fix  amount,  when 278 

IV,  Apipeal. 

amount , . . . .  283- 

by  whom  paid .' 283-' 

to  whom  awarded 283 


OountlM. 

books  required  for  surrogate's  ojfice  as  county  charge 16 

costs  of  depositing  securities  by  guardian  of  property  as  county  charge 180- 

effect  of  surrogate's  court  act  on  laws  applicable  to  certain  counties 3ir 

liability  for  fees  of  special  guardian  appointed  on  failure  of  guardian  to  file  account 198- 


Oountj  cl«rk. 

filing  and  docketing  decree  directing  pajrment  of  money  into  court  or  to  designated 
record  of  wills  of  real  property 


81 
162^ 


Countj  court. 

stenographer,  when  stenographer  of  surrogate's  court  to  act. 


26> 


Countj  Judge. 

acting  fi$  surrogate,  compensation 15> 

proof  of  necessity  for  and  authority  to  act 11,  12 

superseding  authority,  manner  of 19- 

designation  when  acting  as  surrogate 2 

juiy  where  county  judge  is  also  surrogate 36- 

proof  of  authority  to  act  for  surrogate 8 

special  county  judge,  when  to  act  as  surrogate 8- 

time  and  place  of  holding  surrogate's  court  where  county  judge  is  also  surrogate 36 

when  to  act  as  surrogate 8 


Gountj  trttMur«r. 

administration,  renuilciation  of  right  to  letters  of 120- 

when  entitled  to  letters IIS 

administrator,  quaUfjring  as  and  fees 128 

application  for  appointment  of  temporary  administrator 126 

of  provisions  as  to  payment  of  money  into  supreme  court 229 

court  officers,  pajrment  of  compensation  upon  certificate  of  surrogate 28 

duties  as  to  moneys  paid  or  securities  deposited  with 229 

letters  of  administration  with  will  annexed 138 

monej^  or  securities  paid  into  or  deposited  with  surrogate's  court,  deliveiy  to  county  treaiuwif  229 

non-resident,  transmitting  letters  of  administration  to  state  comptroller 19 

receiving  money  paid  into  surrogate's  court 229 


r 


^mr,-3 


!<": 


.♦ 


SURROGATE'S  COURT  ACT~Refbrbnces  are  to  Sections 
Court  ftnd  trust  fund  reffisttr. 

book  for  entry  of  court  and  trust  fund ,. . . .  10 

Court  offlcM. 

appointment,  removal^  compensation  and  duties 23 

powers  in  counties  other  than  Kings,  Queens,  Bronx,  Richmond  and  Erie '^ 

Creditor.^  « 

administration,  application  for  letters 119 

aUowanoe  of  daims  on  purchase  of  real  property 243 

citation  on  petition  for  ancillary  letters,  issuance  to 162 

defined 314 

effect  of  proceedings  taken  by  or  against  testamentary  trustee  who  is  executor  or  administrator.  170 

letters  of  administration  with  will  annexed,  when  entitled  to 133 

payment  by  ancillary  executor  or  administrator 165 

temporary  administrator,  power  as  to  pasring  debts 129 

conviction  of  infamous  crime  disqualifies  as  executor,  administrator,  testamentary  trustee  or 

guardian 94 

misdemeanor,  commingling  funds  of  estate  or  depositing  or  investing  in  personal  name 231 

Crept. 

assets  in  hands  of  executors,  etc 202 

Curtesy. 

sale  of  on  sale  of  decedent's  property,  when  and  disposition  of  proceeds 248 

D 

D«ftth. 

adverse  party  before  appeal,  effect 292 

executor  or  administrator,  appointment  of  successor 93 

power  of  survivor  to  act 93 

succenor  of  administrator  or  executor,  right  to  continue  action 93 

Debts  ftnd  dftimi. 

allowance  of  claim  of  creditor  who  purchases  real  property 243 

compromising,  compounding  or  selling  disputed  or  unsettled  debt  or  claim 213 

contingent  claims,  filing 207 

debts  due  executor  or  administrator,  proof  and  allowance 212 

from  executor  as  assets 208 

effect  of  discharge  in  will ^ 203 

debts  secured  by  mortgage,  etc.,  as  assets  in  hands  of  executor 202 

defined 314 

determination  in  proceedings  for  permission  to  sell  real  property '  28t 

disputed  or  unsettled  debt  or  claim,  ecmpromiBing,  compounding  or  selling 213' 

fraudulently  compromising  or  compounding 213 

funeral  expenses,  compelling  pasrment  after  siacty  days 216 

dismiBssl  of  petition  where  representative  has  no  assets 216 

effect  of  failure  of  representative  to  pay 216 

further  application  for  pajrment 216 

payment 216 

priority  and  payment 216 

trial  of  claim  where  objection  made  by  representative 216 

general  expenses,  strength  of  failure  of  representative  to  pay 216 

judgment  against  representative,  burden  of  proof  as  to  invalidity  or  collusion 237 

burden  of  proof  that  claim  invalid  where  judgment  collusive 237 

prima  facie  evidence  and  proof  of  claim 237 

limitation  of  actions,  suspension  between  presentation  of  claim  and  time  of  objections  on  pro- 
ceedings to  sell  real  estate 237 

locality  as  affecting  jurisdiction  of  surrogate .47 

order  to  mortgage,  lease,  or  sell,  when  made  and  contents 238 

payment  by  temporary  administrator  before  accounting 129 

upon  accounting 129 

payment  of  debts  not  due,  rebate  of  interest 212 

proceedings  to  compel 217 

sale  of  real  property 234 

when  proceedings  tvcompel  may  be  instituted 217 

peEK>nal  property*  location  of ^ 47 

power  of  temporary  administrator  to  require  presentation  of  claim 128 

preference  in  favor  of  rent  due  or  accruing 212 

real  property  subject  to  disposition  for  pajrment 233 

retentionof  money  on  judicial  settlement  to  cover  not  due  or  disputed  claims 269 

sale  of  personal  property  to  pay 214 

sdling  disputed  or  unsettled  debt  or  claim 213 


■v. 


'y 


I — Conti&iwd. 

as  at  conferring  jurisdictioa 

lainu  and  debts  not  due,  provisioD  for  paymeDt  In  decreo.  . 


uA  kllowfusre  of  claim  or  debt  by  executor  or  admiiustntoT,  effeci 

[  for  Hfi'fn^ - 

■uppoHofd^im 

!t  of  f  aihire  to  preseat  pureutmt  to  notice 

I  one  year  irhere  notice  not  published 

tat  of  executor  or  administrator,  pn>of  on  kcoounting 

if  debts  due  from  oxecutor  in  will,  effect 

it  claima,  effect  of  failure  to  comply  with 

D  allowed  claims  on  (round  of  fraud  or  ne^igenM,  filing 

in  of  claims  with  vouchers 

payment  between  debts  due  and  not  due 

I  of  notice  to  creditors,  form  of  notice  and  dtiratioD  of  publieation , 

Lim,  trial  on  judicial  settlement 

e  of  limitatioDs 

aims,  power  of  executor  and  administrator 

F  claim  on  objectiona  filed,  suspension  of  statute  of  UmltAtiont . .  . 

1  which  claim  must  be  presented 

I  support  of  claims 


:ty  in  difTerent  or  distant  places 

bt  deemed 

aaseta  where  co-repreaentatives  fail  to  agree 

'executor,  etc.,  on  order  of  couK 

9  to  sale  of  real  and  personal  property 

if  property  withheld 

nd  decree . . . 

,  compelling  set  off. 

)r  of  family .....    

{  for  lost,  injured,  or  diaposed  of  exempt  property . . 
o  allow  money  where  exempt  property  doe*  not  exii 


Tge  of  persons  committed  for  failure  to  rettmi .  . 

of  failure  to  comply  with  order  to  return 

!0f  executor  or  administratorto  return, effect.  . 
discovered  property 


«  where  real  property  sold  to 


1  verdict  on  issue  of  fact 

amclusians  of  law.  necessity  for  statinx  in . . 
trial  widiout  a  jury,  contents  and  filing  ■    . 


ayment  by  executor,  etc..  as  evidence  of  assets. , , 

>f  property  withhdd.  on  proceedings  for 

icree  against  decedent  executor  or  administrator. . 
trial  of  issue  of  facts  without  jury ,  . .  . 

sffect  generally 

trdian,  appomtmg 

tkmeat  of  account 

!  docketed  in  county  clerk's  office 


SURROGATE'S  CQURT  ACT— RiwiMiNCEa  abe  t 


I.  Id  geiKral — Coatinued. 


noting  aubsequent  deciee  on  record  of  will,  letters  or  orixiiial  decre 
openiDE.  vacatiog.  modifyins.  of  •etting  Mide  power  of  court.  ,  . . 
permittiiig  judcment  creditor  to  ieaue  exacutioD  a«  evidenoe  of  aMi 

presumptiOD  of  iurisdiotion  from  recital 

ngnini  at  any  place  or  tinie 

traiucript,  decree  direeting  payment  of  moaey  into  court  or  to  dea 
II.  Entry. 

decree  rev<d(ing  Istten  m  terminatioD  of  poiwer  of  executor,  etc. .  . 
minute  of  order  or  decree  by  tupteme  oourt  appointing  geMnd  gui 
nunc  pro  tuikc,  power  of  court  to  order  entry 

III.  Docketing. 

effect  of  docketing  in  county  derk'i  office 

money  decree T 

payment  of  money  into  court  or  to  deaignatad  penona,  docketini 
cleric «  office 

IV.  Enforcement. 

contempt,  when  may  be  enforced  by  puniahment  for 

decree  aa  judgment  for  certain  purpoaea 

execution  against  property  generally ...,'. 

iBuance  and  return  of  execution  against  property 

V.  Satisfaction. 

decree  directing  payment  of  money  into  court  or  to  deaignated  peraa 

clerk's  office. 

effect  of  recorded  intttument  acknowledging  payment  of  mon^. . 

form  of  instrument  acknowledging  payment  at  moneyi 

partial  satiafsotion 

recording  instrument  acknowledging  payment  of  moneys  punuant 


appointing  guardian,  recording , 

delivery  where  purctiaae  made  by  creditor  to  whom  allowance  made .  . 
validity  of  deed  given  by  executor  or  administrator  under  contract  for 

Dcflnltloni. 

acknowledged,  or  approved,  and  duly  aet  aside 

appellant ', 

creditor 

debts. . . 


general  guardian 

guardian.  ....  - 

by  deed 

wiU 

inheritance 

,    intermediate  account.  . 


judicial  aettloment 

judicially  settled 

letters  of  administration ..... 

next  of  kin 

persDual  property 

persons  as  including  tnut  eotnpaoy  in  granting  letters  of  admimstratit 

interested. _ 

port-offioe ' 

real  pn^Mrty 

respondent 

specified  poet-offioe 

sum^ate 

surrogate's  court 

testamentary  trustee 

upon  the  return  of  a  citation 


Dflpoilt. 

lieu  of  undertaJdng  on  appeal 

D«poiltloiu. 

examination  of  witnesa  before  another  surrogate  or  referee.  . 
out  of  court 


INDEX 

Dopodtiom — Continued. 

filing  in  suTrogBte's  office 

teetiniony  taken  out  of  court  by  oomtniMion 

power  of  surrogate  to  talce  and  oeitify 

Daputr  clerk.     3ee  Clnks  of  Court. 

DavlMM. 

eitatioDi,  use  of  fiatitioua  oame  or  name  Dokaovn 

conveyance  of  real  pioperty  to  by  representative  in  oonGnnatbo  of  title. . 

notice  of  objections  filed  to  will,  sMrios  and  proof 

probate  ot  will  by 

sale  by,  when  not  affected  by  oonveyanoe  to  pay  debt 

of  real  property  deviaed,  order  of  Mle 

DiaAbOity. 

New  York  County,  when  supreme  court  to  sot 

who  to  act  on  disability  of  surrogate .,.,.„ 


oosta  of  bond  of  fiduciary  as  necessary  expense 

including  in  ooets 

Dl>qiMllflc«tl(m. 

designation  of  surrogate  of  another  oounty  to  act 

New  York  County,  when  supreme  court  to  act 

surrogate  in  speoial  cwea 

when  obiectioa  to  disqualificatioD  uf  iiurrogat«  must  be  taken 

who  to  act  in  place  of  surrogate  disqualified 

who  is  diaqualifiod 

Diabributlon. 

absentee.  pajTaent  of  share  into  and  out  of  court 

advancement,  adjustment  in  decree  for 

decree  for  on  judicial  settlement 

deliveiy  of  property  to  distributee  in  lieu  of  money 

infant,  to  whom  distributive  share  paid 

sale  ot  real  property  for,  contents  of  order 

unknown  persons,  payment  into  state  treasury 

proceedings  to  determine  right  to  distributive  share 

Dtattlct  attonur. 

acting  Bs  surrogate  Buperseditig  authority,  manner  of 

application  for  order  dmiigQating  another  person  to  act  as  surrogate 

Roropenaation  while  acting  as  surrogate 

proof  of  authority  Co  act  as  surrogate 

neceasity  for  and  authority  to  act  as  surrogate 

'   when  to  act  as  surrogate 

Dividandg. 

apportionment  on  death  of  persons  interested 

recovery  of  apportioned  dividends 

Dower. 

nle  of  decedent's  real  property,  dispomtion  of  money  received  where  doww  right  ac 
dower  ri^t,  when  to  be  included  in  sale 


■rle  county. 

attendants,  etc,,  appointment,  removal,  compensation  and  duties 

deputy  clerk  of  Surrogate's  court,  appointment 

public  administrator,  appointment,  powers,  duties,  etc 

stenographers,  appointment,  removal  and  compensation 

Bgtate. 

keeping  funds  separate  from  personal  funds 

KTld«aee. 

decree  charing  deceased  executor  as  evidence  of  assets 

directing  payment  hv  executor  as  evidence  of  assets 

error  in  admitting  or  rejecting  not  reversible  where  pr^ndiee  not  (hoWD .  . 
letter  s  as  conclusive  evidence  of  authority 


_J 


SURROGATE'S  COURT  ACT— Refbrbnc?e8  are  to  Sections 
ETidanca — Continued. 

order  permitting  judgment  credi^r  to  issue  execution  as  evidence  of  assets 79 

probate  of  heir^p,  decree 313 

probated  will  admissible 151 

suffideney  of  proof  to  establish  or  probate  lost  or  destroyed  will 143 

wiUs  proved  more  than  thirty  yean 153 

Xzeeptloni. 

settlement  of  case  containing  exceptions 72 

trial  by  surrogate  without  jury 72 

Xncution. 

by  whom  issued  against  property 83 

decree  as  judgment  for  certain  purposes 83 

form  and  requisites  against  property 83 

issuance  on  decree  against  property  of  executor,  administrator,  trustee  or  guardian 1 13 

Xzeeuton  and  adminigtraton. 

I.  In  general. 

administration,  sale  of  real  property  to  pay  expenses 234 

application  of  article  7  of  surrogate's  court  act  to  executors  or  administrators  heretofore 

appointed 117 

bond  fees  for  recording 29 

compelling  performance  of  duties 20 

conveyance  of  real  property  to  heirs  or  devisees  in  confirmation  of  title 242 

discoveiy  of  property  withheld,  trial  and  decree 206 

duties,  power  of  surrogate  to  compel  performance 20 

indebtedness  to  testator  as  assets * 203 

injunction  restraining  further  action,  power  of  surrogate  to  grant  where  executor  or  admin- 
istrator cited 20 

judicial  settlement,  recording  decree 16 

proceedings  to  discover  property  withheld 205 

sale  of  real  property,  proceedings  to  secure  permission , 236 

sureties,  liability  between  sureties  of  prior  ancLsubsequent  bond 112 

suspending  executor  or  administrator,  stay  of  proceedings  on  appeal  from  decree  or  order. .  87 

will  annexed,  right  to  letters  with 133 

II.  Powers  and  duties  generally. 

compelling  set  off  of  exempt  property 201 

failure  to  return  inventory,  effect 198 

inventory,  contents 197 

of  decedent's  estate , 195 

setting  off  exemptions. 200 

letters  as  conclusive  evidence  of  authority 90 

liability  for  lost,  injured,  or  disposed  of  exempt  property 201 

newly  discovered  property,  inventoiy 196 

powers  under  letters  issued  pending  appeal 90 

return  of  inventory,  effect  of  failure  to  comply  with  order  directing 199 

how  compelled 199 

termination  of  powers  by  decree  revoking  letters 85 

verification  of  inventory 198 

III.  Executors. 

1.  In  general. 

account,  expenses  and  disbursements,  setting  forth 222 

accounting  on  application  for  release  of  sureties 110 

administrator  with  will  annexed,  rights,  powers  and  duties 225 

circumstances  imder  which  surrogate  may  refuse  letters 95 

claims  against  estate,  determination 209 

suspension  of  statute  of  limitations 209 

commissions 285 

and  expenses  on  sale  of  real  property,  allowance 281 

determination  of  value  on  which  commissions  based 285 

compensation  on  estate  of  one  hundred  thousand  dollars  or  more 285 

where  executor  is  attorney 285 

successive  or  different  letters  issued 285 

contract  for  sale  of  land,  confirmation  of  deed  given  by  executor 227 

execution  by  executor 227 

petition  for  decree  that  executor  make  and  deli vor  deed 227 

counsel  fees,  payment 222 

custody  of  assets  where  co-executors  disagree 228 

debts  due  to  executor,  proof  and  allowance 212 

deed  given  under  contract  for  sale  of  laad,  vaiidi^ 227 

depositing  property  or  funds  in  joint  custody  of  executors  where  they  dlsagrse 228 

security  of  property  representing  unlawful  investment  on.ievoo«tlon  of  letters. . .  230 


^ 


INDEX 
bMUton  uid  admlniata^ton — ConUnu«d. 

III.  Eiecut^ra — Continued. 
1.  In  general — Continued. 

diaagreement  as  to  custody  of  aaseto 

exclusion  on  failure  to  qualify  oi  reikouDoe 

expensee 

cost  of  bond  as  neceaeary 

incurred,  payment 

failure  to  qualify  or  renounce 

funds  of  estate,  keepiog  sepuBte  from  personal  funds 

hearing  on  application  for  removal 

investing  or  depositing  funds  in  lepreseDtative  capacity,  duty  to 

lease  of  teal  eatAte,  execution  of  power  by  qualifying  executor 

liability,  assets  paid  out  befoi«  claim  presented 

misdemeanoi,  conmiingliiig  funds  of  estate  or  depa«tiD«  or  investing  in  p«>riODal  oi 

mortgage  ot  real  estate,  execution  of  power  by  qualifying  executor 

notioe  to  n>editors 

oath 

peraons  incompetent  to  receive  letters 

unable  to  read  and  write  English  may  be  denied  letteiB 

petition  for  removal 

power  of  quali/ying  executor  to  sell,  mortgage,  or  lease 

powers  and  duties  of  executor  before  probate 

property  recovered  by  successor,  disposition  of ..... , 

qutdificBtion  »ft«r  probate  of  will 

qualifying,  time  for 

real  property,  maoagement  and  control,  wlicn  executor  may  be  authoriied 

removal  for  disqualification  or  misconduct 

on  failure  to  give  new  bond  or  sureties 

rente  ot  real  property,  dispoation  when  received  by  eieeutor, 

proceedings  to  authorise  receipt , . 

when  authorised  to  receive 

rmunciation  by  nominated  executor,  how  made 


redBnation,  petition  for  and  accounting 

proceedings  on  beating  of  appUtation  for. . 
retraction  of  renunciation  made  by  nominated  e: 
sale  of  personal  property  for  payment  of  debts  or  legacies 

real  estate,  power  of  qualifying  executor 

specifc  compensation  in  will , 

or.  when  must  be  appointed 

sureties,  liability  for  personal  property  received  by  executor  in  another  capsctty . 

surviving  or  remaining  executor,  wben  may  act 

testamentary  tnistee.  effect  as  to  executoiidiip  on  proceedings  taken  by  or  agains 
proceedings  by  or  against,  effect  as  to  executor  or  persons  interested  in  genera 

when  non-resident  citiien  or  person  finanoially  irrenponaible  may  be  appointed  exec 

tor  on  giving  bond 

will  annexed,  qualifications  and  bond 

2.  Andilary  executors. 

distribution  of  Bsaete  among  l^ateee  or  next  of  kin 

payment  of  creditors  of  decedent  within  state 

powers  and  duties. 

qualifying  and  bond 

tnuismission  of  aseets  to  countiy  where  principal  letters  granted 

3.  Bond. 

action  by  lucceseor 

on  bond,  when  may  be  maintained 

where  successor  not  appointed 

approval  and  recording 

deposit  of  securities  to  reduce  penalty  of  bond 

discharge  of  bond  on  appeal  or  for  perfortnaiioa  of  an  act 

new  bond  on  application  of  surety  for  rdease 

or  surety,  right  of  principal  to  sufafltituta  after  Judicial  settlement 

of  ancillary  executor 

executor  acting  as  trustee 

proceedings  on  appbcation  for  new  bond  or  nuetiea 

rdesae  of  sureties,  application  for 

removal  of  executor  or  revocation  of  letteia  on  failure  to  give  d«w  bcmd  m  aaretie 

when  new  bond  or  new  sureties  may  be  required 

FV.  Letters  testamentary. 

andllaiy  letten.  v>i^iatlioii,  bow  made 


SURROGATE'S  COURT  ACT— References  abe  to  Sections 
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rV.  Letters  testamentary — Continued. 

ancillary  letters,  citations  on  petition,  to  whom  issued 162 

hearing  on  petition 163 

issuance  upon  foreign  probate 159 

petition  for  issuance 162 

to  whom  granted 161 

hearing  on  application  for  revocation 101 

issuance  of  letters  though  appeal  taken  from  decree 87 

to  person  failing  to  renounce  or  qualify 157 

non-resident,  transmitting  certified  copy  of  letters  to  secretary  of  state 19 

noting  on  margin  of  record  subsequent  decree  affecting  letters 17 

objections  to  granting 96 

persons  incompetent  to  receive  letters 94 

petition  for  revocation  of  letters 100 

priority  among  di£ferent  letters 91 

recording  in  surrogate's  office 16 

revocation  of  letters,  depositing  securities  or  property  representing  unauthorised  invest- 
ment   230 

effect  of  liability  of  person  to  whom  money  paid 86 

on  validity  of  acts  of  executor  and  administrator 85 

for  disqualification  or  misconduct 99 

on  accounting 85 

failure  to  give  new  bond  or  sureties 108 

removal  of  executor  as  trustee  at  same  time  letters  revoked 170 

right  to  petition  for  permission  to  resign  as  testamentary  trustee  at  same  time 170 

stay  of  proceedings  on  appeal  from  decree  revoking 87 

summarily 104 

termination  of  power  on  entxy  of  decree 85 

without  citation 104 

signing  at  any  place  or  time 34 

supplementary  letter  to  issue  on  removal  of  disability 156 

when  to  issue 155 

will  of  dtisen  of  United  States  domiciled  in  Great  Britain  and  Ireland,  issuance 138 

y.  Administrators. 
1.  In  general. 

accoimt,  expenses  and  disbursements,  setting  forth 222 

accounting  on  application  for  release  of  sureties 110 

attorney  for  ooimty  treasurer  acting  as 123 

public  administrator  in  Kings  county 124 

circumstances  imder  which  surrogate  may  refuse  letters 95 

claims  against  estate,  determination 209 

suspension  of  statute  of  limitations 209 

clerk  of  public  administrator  of  Kings  county 124 

commissions 285 

and  expenses  on  sale  of  real  property,  allowance 281 

determination  of  value  on  which  commissions  based 285 

of  public  administrators  of  Erie  county 125 

compensation  on  estate  of  one  h\mdred  thousand  doUarsor  more 285 

,              where  administrator  is  attomsy 285 

successive  or  different  letters  issued « 285 

contract  for  sale  of  land,  confirmation  of  deed  given  by  administrator 227 

execution  by  administrator 227 

petition  for  decree  that  administrator  make  and  deliver  deed 227 

counsel  fees,  pasonent 222 

county  treasurer,  application  for  appointment  of  temponury  administrator 126 

qualifying 123 

custody  of  sssets  where  co-administrators  disagree . .  .^ 228 

de  bonis  non,  appointment  and  bond 136 

debts  due  to  administrator,  proof  and  allowance 212 

deed  given  under  contract  for  sale  of  land,  validity 227 

depositing  and  investing  funds  in  representative's  name 231 

property  or  funds  in  joint  custody  where  they  disagree 228 

disagreement  of  co-administrators  as  to  custody  of  assets 228 

expenses 285 

cost  of  bond  as  necessary 286 

incurred*  payment 222 

fees  of  county  treasurer  acting  as 123 

funds  of  estate,  keeping  separate  from  personal  funds 231 

hearing  on  application  for  removal 101 

legacies,  payment  by  administrator  with  will  annexed t 218 

misdemeanor,  commingling  funds  of  estate  or  investing  or  depositing  in  personal  name  23 1 

notices  required  by  article  8,  how  given 132 

•to  creditors 207 

oath 98 


INDEX 
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V.  AdcninutTaitors — Continued. 
1.  In  general — Continued. 

oath  of  offioe 

public  administrator  in  Erie  county 

persons  incompetent  to  reoeire  letters 

unable  to  read  and  mite  FngH»Ti  ntay  be  denied  letters 

petition  for  removal ^ 

property  rwoveied  by  siiccMoor,  di^Mwition  of 

public  administrators  of  Erie  county,  appointment,  powers,  dutiea.  ate 

Einc'e  County,  appolntmenti  powers,  etc 

real  property,  wben  may  be  autborited  to  manaee  and  oontrd 

removal  for  disquaMcatioo  or  miaoonduct 

on  failure  to  live  new  bond  or  suretiea 

rent  J  of  real  property,  disposition  of  rents  reoeivod 

proceedings  to  authorise  receipt 

when  admlniatrator  authorised  to  Tecedve 

RalCDAtiOD,  petition  for  and  accounting 

proceedings  on  hearing  of  applicatioD  for 

■ale  of  personal  property  for  payment  of  debts  or  for  distribution 

specific  compensation  in  will 

c  appoint 

ssor,  when  must  be  appointed ^ 

suretiee,  liability  between  sureties  on  prior  and  subaetiuent  bond 

for  pBtsotial  property  reoeivEd  by  administntor  in  another  eapad^ 

surviving  or  remaining  adminisUator,  when  may  act 

testamentaiy  trustee,  effect  on  administratorship  of  proceedings  taken  by  or  agt 
proceedinsB  taken  by  or  against,  effect  as  to  administtstor  or  peraons  iitt« 

will  annexed,  bond 

exercising  power  to mortgace-leMCMseUtMl  estate. .  . .  ,, 

ri^ta,  powers  and  dutiea 

2.  Temporary  administrator. 

absentee,  power  as  to  real  property  of 

of  temporary  administrator  to  provide  for  family 

debts,  power  as  to  paying 

geneial  powers 

notice  of  application  tor  sppointtn«Dt 

payment  of  funeral  expensea  and  other  iiiiiiiiiaia 

l^aey 

power  to  re<iuire  creditois  to  present  claims 

take  p(Maessio&  of  real  property 

publication  of  names  in  New  York  ooon^ 

real  property,  mortgaging,  leasing,  etc 

sale  of  personal  property 

when  and  how  appointed 

bond  and  qualifying 

distribution  of  assets  among  legatees  or  next  of  kin 

payment  of  creditors  of  decedent  within  state 

powers  and  duties 

Iransmiinion  of  asaets  to  country  where  principal  letters  granted 

4.  Bonds.  . 

action  by  successor 

on  bond,  when  nay  be  maintained 

where  successor  not  appointed ...,...,.,.....,. 

ttgproval  and  recoidint^ .  , 

depoeit  of  securitiea  to  reduce  penalty 

discharge  of  bond  upon  appeal  or  for  performaooe  of  aot 

new  bond  on  application  of  sureties  for  release 

of  ancillary  administrator 

public  administrator  of  Erie  county 

proceedings  on  application  for  new  bond  or  sureties 

public  administistor  of  Kings  county 

rdeaae  of  sureties,  application  for 

r«mov»l  of  administrator  or  revooation  of  Mtas  en  {sihus  to  giva  bbw  b 

lequisite  and  filing 

irinn  may  be  divensed  trith 

new  bond  or  sureties  may  be  required 

VI.  Lettfn  of  administration. 

aoeillary  letters,  application,  how  made 


SURROGATE'S  OOURT  ACT  — Rbfebsnceb  are  to  Sectionb  ;^ 

■xacuton  and  adminigtraton — Continued.  '  ^f ■ 

VI.  Letters  of  admini8tratio& — Continued.  ^v^*^ 

anciUaiy  letters,  citations  on  petition,  to  whom  issued ^xf  *^' "^ 

hearing  on  petition IW'v'.'il'sj 

petition ^^-rr^k 

upon  foreign  grant  of  administration,  when  to  issue 10^.'  '^^aj^ 

with  will  annexed  on  foreign  probate,  iAa"   '»»r 


>'>.*' 


application  for  letters,  by  creditor  or  person  interested  in  estate Inrf  ^^.'f; 


wi 


surrogate  or  clerk 31 

Ml 


bond  of  administrator,  requisites  and  filing. m  ^ '   ** 

citation,  persons  to  be  cited  upon  application  for  letters 12Q 

proceedings  upon  return  thereof uO    "  l'*y 

when  decree  may  be  granted  without 190'  '•^'  ^^ 

consent  to  appointment  of  persons  not  entitled 118     '  ^  • 

creditor,  application  by It^      .  f.^^^ 

defined , 814      '  ;»V 

hearing  on  application  for  revocation 101  >/  f 

joint  letters 118    \ .  .i;;    ^ 

jurisdictional  facts,  showing  in  petition  for  letters  by  creditor  or  person  interested 110    •     :^^  <'r 

limited  letters,  when  to  issue  and  bond 122        •  "  ^^' 

non-resid^it,  transmitting  certified  copy  of  letters  to  secretary  of  state 10         . ,  t  s«j 

to  state  comptroller  certified  copy  of  letters  of  administration  granted  to  county  *>t 

treasurer 10         i/i^ 

notices  required  by  article  8,  how  given 183 ,         ^>;* 

noting  on  margin  of  record  decree  affecting  letters 17  ^ 

oath,  filing  before  letters  issued 121 

objection  to  granting 00  "^ 

persons  incompetent  to  receive  letters 04        ]> 

petition  for  revocation 100  ^^ 

preference  among  persons  entitled  thereto 118  -  '^^ 

to  letters  with  will  annexed 188 

preference  where  several  of  same  class  entitled 118  t 

priority  among  different  letters 01  /^ . 

recording  in  record  book  in  surrogate's  office 10 

renunciation  by  public  administrator  or  coimty  treasurer  of  right  to. . ., 120 

of  right  to  letters 120 

revocation  of  letters,  depositing  securities  or  property  representing  unlawful  investment.  280 

effect  on  liability  of  person  to  whom  money  paid 80 

validity  of  acts  of  executor  and  administrator 80  ■■:  \ 

for  disqualification  or  misconduct 00 

on  accounting 86  -  .,  *^ 

on  failure  to  give  new  bond  or  sureties '  108  ;  *' 

on  proof  of  will 104  ;  .^ 

removal  of  administrator  as  trustee  at  same  time  letters  are  revoked 170       .   '\^ 


y 


f 


ri|^t  to  petition  to  resign  as  testamentary  trustee  at  same  time 170  v. 


^'- 

stsy  of  proceedings  on  appeal  from  deeree  revoking 87 

without  citation 104  -               ^f 

signing  at  any  place  or  time 84 

temporary  letters  to  administrator  of  Kings  county 124 

public  administrator  of  Erie  county 126 

termination  of  power  on  entry  of  deeree 86 

trust  company,  right  to  grant  letters  to 118 

who  entitled  to,  order 118 

will  annexed,  qualification  and  bond  of  executor  or  administrator 136 

renunciation  or  exclusion  of  person  having  prior  right 134 

when  and  to  whom  granted 133 

VII.  Actions  by  and  against. 

abatement  and  continuance,  continuing  action  by  successor  of  executor  or  administrator  03 

action  maintainable  by  or  against  temporary  administrator 127 

surrogate  as  counsel,  disqualification 4 

when  maintainable  by  or  against  public  administrator  of  Kings  county 124 

KxOTnpttong. 

awarding  to  husband,  wife,  or  child  on  judicial  settlement 267 

decedent's  estate  compelling  set  off  of  exempt  property 201 

liability  of  executor  for  lost,  injured,  or  disposed  of  exempt  property 201 

lost,  injured,  or  disposed  of  exonpt  property,  payment  of  value 201 

right  to  allow  money  where  exempt  property  does  not  exist 200 

setting  off  exempt  property 200 

husband,  widow,  or  minor  child,  exemptions  from  decedent's  estate  in  favor  of 200 


requests  for  finding  after  close  of  trial  by  oourt 

review  by  appellate  court 

runlly. 

alweiitee,  power  of  temporary  administrator  to  provide  for. . 

administration,  when  entitled  to  letters . 

7mb. 

Bocount  and  report  by  olerk 


appraiBor 

clerks  of  court,  copying  or  recording  papen 

fees  of  chief  clerk  of  suirogMe's  oourt  of  Eings  County  for  making  sesrchea. . 

when  may  reoeive 


^ 


guardian 

printen 

public  administrator  of  Erie  county 

Kings  county 

payment  by  temporary  administrator 

sheriff  in  drawing  jury 

special  guardian  appointed  where  guardian  faila  to  file  inventory  or  tt 

on  failure  of  guardian  to  file  accounts 

BtenographetB,  copy  of  minutes 

payment  by  tempofary  aduiDistiator 

teBtamentary  trustee,  . , 


Fictitious  nunn. 

use  in  cit»tions  for  unknown  parties 

FixtUTM. 

assets  in  hands  of  executor,  etc 

Fruid. 

settlement  of  disputed  or  unsettled  debts  or  datma .... 

runtral  vxponsM. 

compelling  payment  after  sixty  days 

dirnniasal  of  petition  where  tepreoentative  has  no  assets. 

effect  of  failure  of  representative  to  pay 

further  application  for  payment 

paymeiit 

before  probate 

by  temporary  administrator 

priority  and  payment 

sale  of  real  property  to  pay 

trial  of  claim  where  objection  made  by  lepreMntalive  ■  ■ 
what  included  within 

rumiture. 

assets  in  hands  of  executor 

exempt  from  decedent's  estate  in  favor  of  family 


Grandchildnn. 

administiBtion,  when  entitled  to  letters 

Oroftt  Brltftln. 

probate  of  will  of  citiiena  of  United  States  domiciled  in 

OuardlUL  and  wud. 
I.  In  general. 

action  by  and  aeaioat,  suiTogBte  as  counsd,  disqualificatioo . . 
administration,  when  gusrdian'entltled  to  letter* 


r 


•   !••    V 
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SURROGATE'S  COURT  ACT— References  are  to  Sections  't 

Guardian  and  ward — Continued.  si.iO 

1.  In  general — Continued.  '-          '        •; 

ap];>lication  of  article  7  of  surrogate's  court  act  to  guardians  heretofore  appointed 117                i 

term  "guardian**  as  used  in  surrogate's  act -. 172             '« 

circumstances  under  which  surrogate  may  refuse  letters 95            .  /, 

compelling  guardian  to  perform  duties 20 

defined 314 

expenses 285 

and  disbursements,  payment *. 222 

costs  of  bond  as  necessary 286 

fees  on  appointment  not  chariseable  in  certain  oases 29 

foreign  guardian,  powers  and  duties 186 

general  guardian  defined 172 

payment  of  infant's  legacy  or  distributive  share  to 271 

when  entitled  to  letteis  of  administration 118 

guardian  by  deed  defined •. 172 

by  will  defined 172 

of  persons,  bond 182 

oath 182 

injunction  against  action  by  guardian  after  citation  or  other  process  issued 20 

.  letters  as  conclusive  evidence  of  authority 90 

maintenance  of  infant  out  of  income  or  principal 194 

oath 98 

persons  incompetent  to  be  guardian 94 

powers  and  duties  of  general  guardian  appointed  by  court  other  than  surrogate's  oourt .  183 

property  recovered  by  successor,  disposition  of 114 

removal,  failure  to  file  inventory  and  account  or  filing  defective 193 

give  new  bond  or  sureties 108 

renunciation,  failure  of  guardian  appointed  by  will  or  deed  to  qualify  and  file  bond  and 

oath 188 

resignation  of  guardian,  petition  for  and  accounting 102 

proceedings  on  hearing  of  application  for 103 

sale  of  real  property,  presumption  of  appointment  after  twenty-five  years  where  records 

removed  or  destroyed 247 

stay  of  proceedings  on  appeal  from  order  or  decree  conmuttixm^  guardian  for  cqntempt. .  87 

sureties,  liability  between  sureties  on  prior  and  subsequent  bond 112 

for  personal  property  received  by  guardian  in  another  capacity 112 

suspending  guardian,  stay  of  proceedings  on  appeal  from  order  or  decree 87 

term  of  ofiSce  of  general  guardian 179 

when  non-resident  citisen  or  person  financially  irresponsible  may  be  appointed  on  giving 

bond ; 97 

II.  Appointment. 

ancillary  letters  to  foreign  guardian,  application  for t . .  184 

contents  of  petition  for  appointment 184 

papers  to  accompany  petition 184 

when  to  issue .  ; 184 

appointment  by  court  other  than  surrogate's  court,  filing  certified  copy  of  order  or  decree 

and  bond 183 

citation  on  petition,  to  whom  issued 177 

consent  by  trust  company  appointed  by  will  or  deed 188 

decree  appointing  general  guardian 179 

deed,  requisites  and  recording 187 

different  persons  as  guardian  of  person  and  property 179 

extension  of  time  of  guardian  appointed  by  will  or  deed  to  quAlify 188 

general  guardian  of  person  and  property,  power  of  surrogate's  oourt. 173 

hearing  on  petition,  subject  of  inquiry 178 

jurisdiction  of  surrogate's  court  to  appoint  general  guardian  of  infant  person  or  property. .  174 

non-resident  infant 174 

letters  where  guardian  of  property  not  required  to  give  bond 180 

petition  for  appointment  of  general  guardian  for  infant,  contents 176 

of  infant,  by  whom  made 175 

qualification  of  trust  company  appointed  by  will  or  deed 188 

where  appointed  by  deed  or  will 188 

renimdation  of  appointment  by  will  or  deed 188 

presumption  from  failure  to  record  deed 187 

successor  to  guardian  appointed  by  will  or  deed 189 

sufficiency  of  proof  on  hearing. 179 

supreme  court,  appointment  of  general  guardian  of  persons  or  property 183 

entiy  of  minute  of  order  or  decree 183 

proceedings  where  general  guardian  appointed  by 183 

tenn  of  office  of  general  guardian 179 

time  within  which  guardian  appointed  by  will  or  deed  must  qualify 188 

who  may  be  appointed  general  guardian 179 

will,  probating  and  recording  and  issuance  of  letters 187 
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INDEX 

Qnardttn  and  mrd — OontlniMd. 

III.  Guudisa  of  proper^. 

appointment,  preaunplion  of  new  ^jpoubnant  ttUx  twtittty-4iv«  ytan  where  raoc 
moved  or  destroyed 

Older  wheie  bond  diapeuaed  with 

when  may  be  dispenaed  with 

custody  of  money  or  other  property  where  co-guardi&na  disagree 

deposit  of  money  or  oUier  property  in  jdint  custody  of  oo-Buaidiaiis  whn«  they  d 

where  bond  not  required 

depositins  securities  where  suardian  not  requited  to  give  bond,  aa  omiDty  charge . . 

disBsi'sement  of  co-goardiuu  as  to  custody 

funds  of  e«t«te,  depositing  or  iDvcating  in  reprasentative  nam* 

keeping  sepaiate  from  personsl  funds 

limited  and  restrictive  lottos  of  guardiandiip 

misdemMnor,  commlnlling  funds  of  estate  or  depositing  or  investing  in  personal  ni 

oath  of  guardian 

presumption  of  new  i4>p(untment  after  twenty-five  yean  where  Teoord  removet 

qualifications 

revocation  of  letters,  depositing  securities  or  propw^  imiiiifiiiliiig  onlawfal  invasti 

IV.  Special  guardian. 

appointment  vhen  regular  guaidian  fails  to  file  invcmtray  and  aeootiBt  or  files  d«f« 

oompenaatibn 

oonsent  to  act,  filing 

publication  of  names  in  New  York  County 

-  uulutomi  penone,  guardian  for , 

■         when  special  guardian  nominated  by  party  shall  not  be  t«ipolnt«d  for  infaat  or  i 
teat 

to  be  appoint«d  to  appear  for  infant  or  incompetent 

V.  Letters  of  guardiaoRbip. 

andllary  lettere  to  foreign  guardian,  cdtaUon  aod  decree 

payment  or  securing  debts  to  residents 

powers  and  duties  of  guardian 

proceedings  on  application , , 

security  and  oath  of  offioe 

contents  where  guardian  of  property  not  required  to  give  bond 

letters  of  administration  with  will  annexed,  right  of  guardian  to 

limited  and  restrictive  letters  at  guardiaoohip,  when  to  iMUe 

nothig  on  margin  of  record  decree  affecting  letters 

objections  to  gnmting  letters 

priority  smong  different 

reoording  in  surrogate's  office 

removal  or  revocation  of  letters  for  disqualification  or  misoonduot 

revocation  of  letters,  effect  on  acta  of  guatdian  prior  thcteto 

on  failure  to  give  new  bond  or  sureties 

without  citation 

ngning  at  any  place  or  time 

tennination  of  powers  on  entiy  of  decree  revoking  letters 

will,  issuance  to  guardian  appointed  by  will 

VI.  Bond. 

action  by  successor 

on  bond,  when  may  be  maintained 

where  sucoeoor  not  appointed 

deed  or  will  appointing  guardian 

discharge  of  bond  on  appeal  or  for  performance  of  act 

fees  for  recording 

limited  and  restrictive  Letters  of  guardianahip 

new  bond  on  application  of  sureties  for  release 

proceedings  on  application  f<Mr  new  bond  or  sureties 

release  of  sureties,  application  for 

removal  or  revocation  of  letteni  on  failure  to  give  new  bond  or  MistisB 

trust  company  appointed  by  will  or  deed 

when  new.  bond  or  sureties  may  be  required 

VII.  Inventory  and  account. 

affidavit  to  be  annexed  thereto 


defective  inventory  and  account,  proceedings 

examination,  oath  by  person  appointed  to  eixamine. . 

of  guardian's  account  annually 

expenses  and  diaburseaisita,  setting  forth 

taUure  to  file  inventory  and  aooount.  ptoceedings .  . . 
fees  of  spedal  guardian  appointed  on  failure  to  lUe. . 
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SURROGATE'S  OOURT  ACT--Rbfbrencb8  abu  to  Sbctionb 
Otuurdian  and  ward— Continued. 

VII.  Inventory  and  aeoount — Ck>ntinued« 

filing  annual  inventoiy  and  accounts X90 

judicial  settlement,  recording  decree 10 

liability  for  fees  of  special  guardian  on  failure  to  file 19^ 

production  of  securities  or  evidences  of  deposit  or  investment 190 

release  of  sureties,  on  application  for 110 

revocation  of  letters,  accounting  on rt 

special  guardian,  appointment  where  account  or  inventory  not  filed  or  defective 193 

Vm.  Compensation. 

commissions 285 

detennination  of  value  on  which  based 386 

on  annual  turnover 285 

counsel  fees,  payment 222 

estate  of  one  hundred  thousand  dollars  or  more 285 

specific  compensation  in  will 2&S 

where  guardian  is  also  attorney 285 

successive  or  different  letters  issued 286 


Half  blood. 

administration,  when  relatives  of  half  blood  entitled  to  letters 118 

H^ln. 

I.  In  generaL 

convesrance  of  real  property  to  by  representative  in  confirmation  of  title 242 

sale  by,  when  not  affected  by  conveyance  to  pay  debt .* 246 

II.  Probate  of  heirship. 

application  for 811 

citation  on  application .....' 811 

decree 812 

effect  of  decree 313 

proceedings  on  return  of  citation 812 

proof  to  establish 812 

recording  decree • 313 

Huabaad  and  wife. 

administration,  letters  of 118 

exemption  from  decedent's  estate  for  benefit  of  husbuid  or  wife 200 


Incompetent  persons. 

allegation  in  petition  in  reference  to 51 

citations,  manner  of  service  on 56 

when  service  of  may  be  required  on  third  person 60 

committee,  admimstration,  wheki  entitled  to  letters 118 

delivery  of  property  in  lieu  of  money  legacy 268 

letters  of  administration  with  will  anneasd,  rig^  of  committee  to 133 

sale  of  real  property  of  decedent  for  distribution  to^ 234 

special  guardian,  appointment  to  appear  for 64 

XQdei. 

record  book  in  surrogate's  office 17 

infants. 

allegations  in  petitions  in  reference  to , 61 

dtation,  manner  of  service  upon 65 

when  service  of  may  be  required  on  third  person 60 

delivery  of  property  in  lieu  of  money  legacy 268 

disabilities,  cannot  act  as  executor,  administrator,  testamentairy  trustee  or  guardian 94 

exemption  from  decedent's  estate  for  benefit 200 

legacy  or  distributive  share,  to  whom  paid 271 

maintenance  out  of  income  or  principal  of  property,  order  directing 194 

sale  of  real  property  for  distribution 234 

service  of  citation  by  publication,  manner  of 69 

special  guardian,  appointment  to  appear  for 64 

nomination  by  infant 64 

Inheritanoe. 

defined 314 


i 


INDEX 

Injunction. 

executor  or  adniimBtrator,  teBtamentBry  trustee  or  cuudUn.  reatrainliig  actiOD  by  after  > 
of  citation  or  other  procen 

Inapffotion. 

books  in  aurrOBate's  office,  ri^t  to  injpeat. 

IntVTMt. 

collection  and  diBpowtion  by  city  chamberlain  or  county  treasurer  on  money  paid  into 
rebate  of  interest  where  debta  not  due  paid  by  adminiatrator  or  executor 

Int«nnedl4te  ordor. 

review  on  appeal  from  decree 

Int«rprBter>. 

Kings  County,  appointment,  removal,  compensation  and  oath  of  office 

IntMt&to. 

defined 

InTentory. 


contempt,  failure  to  comply  with  order  to  return 

oontente .,..,,...,. 

decedent's  estate 

discharge  of  persons  committed  for  contempt  on  failure  to  comply  with  oidar  to  return 

effect  of  failure  of  executor  or  administrator  to  return 

to  comply  with  order  to  return 

guardian,  filing  inventoiy  and  account 

newly  discovered  property 

setting  off  exemptions 

verification 

probate  of  wills  of  citiiens  of  United  States  domiciled  in 

ImgulftritiM. 

appeal,  supplying  defects  in  taking 


Joint  stock  usoclktlon. 

stock  as  aaaeta  in  hands  of  executor 

Judgment. 

appeal,  entry  in  courts  below  on  order  of  appellate  division 

burden  of  proof  that  claim  invalid  or  judgment  ooUusive 

judgment  against  representative  as  prima  fade  evidence  and  proof  of  daim  sgaini 

property  of  decedent , 

priority  and  payment  of  judgment  docketed  against  decodent 

service  of  notice  of  entry  on  appeal 

Jurlidtctlon. 

amendment  to  show  Jurisdiction^  facts 

appointment  of  general  guardian  of  infant's  person  or  property 

collateral  attack,  presumption 

concurrent  jurisdiction  of  two  or  more  Burrugates 

when  becomes  exclusive ."..,. 

debts,  locality  of  as  affecting 

effect  of  exercise 

exclusive  jurisdiction  after  institution  of  special  prooeediogs 

non-resident  of  state  dying  within  county 

leaving  personal  property  witliin  county 

of  estate  of  decedent  resident  of  county 

when  exists 

failure  of  decree  to  recite  jurisdiotJDiial  facts,  bow  available 

general  jurisdiction  of  surrogate's  court 

person,  by  appearance 

bow  obtained 

persona  over  whom  surrogate  has  jurisdiction 

presumption  from  recital  in  decree 

of  jurisdiction  collaterally  attacked ,-. 

subject  matter 


f: 


SURROGATE'S  CX)URT  ACT— References  Afts  to  Skctions    ' 
Jury  and  juron. 

I.  In  general. 

feca 70.  284 

juiy  where  county  judge  is  also  surrogate 35 

II.  Trial  by  jury. 

demands  for  jury  trial,  necessity 68 

discretionary,  when 68 

failure  to  demand  trial  as  waiver 67 

jury  trial  as  of  right 68 

questions  of  fact,  stating  where  trial  not  to  be  in  surrogate's  eourt 68 

rules  governing  trial  by  jury  before  surrogate 69 

trial  before  surrogate  or  in  supreme  court 68 

verdict,  in  supreme  court,  certifying  to  surrogate's  court 68 

waiver  after  jury  trial  deinanded 67 

of  right  of  trial  by  jury 67 

in.  Formation  of  jury. 

by  whom  drawn 70 

manner  of  drawing 70 

returning  name  of  drawn  juror  to  box 70 

time  of  drawing 70 


Kings  county. 

attendants,  -etc.,  appointment,  removal,  compensation  and  duties 23 

chief  clerk  of  surrogate's  court,  appointment,  term  of  office,  compensation,  duties  and  removal .  22 

clerk  of  public  administrator 124 

power  to  sign  name  of  surrogate 32 

fees  of  public  administrator 124 

interpreter  in  surrogate's  eourt,  appointment,  removal,  compensation  and  oath  of  offioe 24 

office  room  for  public  administrator 124 

proceedings  after  final  order  in  cause  transferred  to  supreme  court         8 

public  administrator,  appointment,  powers,  etc 124 

removal  of  cause  to  supreme  court  on  disability  of  surrogate  or  vacancy  in  office 8 

salary  of  public  administrator 124 

stengographers,  appointment,  removal  and  compensation 25,  26 

temporary  letters  of  administration  to  public  administrator 124 

L 
Land  contract, 

conveyance  of  decedent's  interest  under,  effect 246 

execution  by  representative  of  decedent 227 

Law. 

appeal  on 294 

request  for  ruling  after  close  of  trial  by  court 7l 

LawB^ 

laws  repealed 318 


assets  in  hands  of  executor,  etc 202 

bond  by  representative  before  execution,  contents  and  filing 239 

limitation  on  proceedings  to  lease  real  property  to  satisfy  charges  against  or  for  distribution  .  233 

order  for,  execution  by  successor 241 

to  lease,  when  made  and  contents 238 

permission  to  lease  decedent's  real  property,  proceedings  for 236 

power  to  lease,  exercise  by  qualifying  trustee  or  successors 226 

right  of  qualifjdng  executor  to  exercise 224 

temporary  administrator,  power  to  make 130 

Leifacies. 

absentee,  payment  into  and  out  of  court 273 

advance  payment  on  giving  security 221 

where  required  for  support  or  education 22 1 

bequest  as  disqualifying  or  excusing  witness  to  execution 75 

bpnds  required  where  paid  before  time  for  presentation  of  claim 218 

infant,  to  whom  paid 271 

payment  by  administrator  with  will  annexed 218 

executor,  time 218 

temporary  administrator 127 

testamentary  trustee,  proceedings  on  return  of  citation 220 

to  compel 219 

payment,  time 218 
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to  oompel  paymeDt 

lal  [jToper^  to  pKf 

puty  topay 

VOD3,  psyment  Into  state 
DCS  to  detemuDe  right  to 


n  with  will  umezed,  right  to . . , 

Qotioni  filed  to  wiQ,  MrriM  and  proof 

iegacy  by  andUaiy  eseoutor  or  adminiitntor, , 

ill.  notice 

ieu  of  money  legate,  deUTery  of 

Meet,  ri^t  to  lett«n  of  adminicrtmtioD  with  wfll  annaxed 

90  Executors  and  Administraton;  Guardian. 

nd  ■ealJnB 

ofeired  by  lettai*  isiued  peading  appeal 

ridenoe  of  authority  of  penona  to  whom  granted 

ihority  of  penan  fiist  receiving 

ninirttation,  requiaitea 

aahip,  requiiitea 

tiona  of  dvilpraotioe  act  to  be  annexed  to  or  printed  thenupon. . 

oentaiy,  Tequisltea 

at  any  place  or  time 

ng  different  letters 

Qerally 

idkoned  upon  suooeMBTB  or  supideinentary  lett«n 

ot  of  penoa  receiving  tubaequent  letten 


ted  in  county  eink'a  offioe 

r,  lale  topiv 

r  life  of  anotiier  aa  BBsete 

roperty  rights  in  land,  when  to  be  made . . 


d  by  executor  or  administrator 

Tor  diapodtion  of  real  property  to  aatiafy  chargca  against  or  for  di 
C  statute  between  preaentation  of  clum  and  objaetioil  made  io  pro 

I  executor  or  adminiatrator  agaioat  estate 

•etweisn  preaentation  of  claim  and  rejection  on  accounting 

vhioh  dtation  or  order  to  show  cause  must  be  iasued  aod  served  afte 
on  appeal,  time  for  beginninB  action  on 


it  or  deatroyed  will .  . 


dminiatrator,  when  and  how  appointed . . 
1  place  of  aurrotate  becoming  lunatic .  . . 


tice  of  entry  of  judgmeot  on  appeal . . 

dietum 

rktoiasue 

',  admiaaion  of  service 


SURROGATE'S  COURT  ACT— Refbmnceo  a»b  to  Sue 
MtodMneMMg. 

tKimtDingliiig  fund*  of  estate  or  iovaatiDS  or  depoatins  in  panonalnune. .  . 

Hlitakw. 

appeal,  (up^yiog  defeota  ia  pnxinedJnga  to  perfect 

XtmKf. 

MMta  ID  bukda  of  eseoufev 

diipoaitioQ  when  paid  into  aunogate's  oourt 

Honnw  oouu^. 

defiaty  d«A  of  •uirocAtc'B  oonrt,  appointment 

MortcacM. 

bond  of  reptaentaUTe,  filing  and  oontentt 


foreclooure,  diapoaition  of  aurphu  whore  pioportj'  aold  to  mUMy 
heir  or  devisee,  when  not  affeotod  by  ronveyaaoe  to  pay  debt. . . . 
limitation  aa  to  ptoeeadinga  to  mortgage  real  proper^  to  attiity 

tribulion 

order,  execution  and  report  by  representative 


extension  to  other  parceli 

to  mortgage,  when  made  and  ooutenta - 

permiaaion  to  mortgage  deoedent'e  real  property,  prooeedingB  for . . 
power  to  mortgage,  sieniiae  by  qualifying  truat< 

ri^t  of  qualifjring  executor  to  exeroiae 

temporary  adininietrator,  power  to  give  on  real  pmperiy , . 

Uothsr.  ■ 

administration,  when  entitled  to  letter* 


fietitioua  namea,  use  in  oitatioDi  for  unlcnoim  pattlee 

actions  Cor  causing  death,  aooounting  by  repreeentatlve  where  recovery  had 

1T«W  triftl. 

limitation  on  eieroise  of  power  to  grant 

motion  for  new  trial,  power  of  mrrocate  to  grant  where  trial  took  place  in  i 

newly  discovered  evidence,  clerical  error  or  other  auSoient  oauae 

power  to  grajit  new  trial  or  hearing 

Nav  York  dtr. 

oompenaation  of  olei^  of  surrogate's  oourt,  power  of  Board  of  Aldermen  to 
liability  for  feea  of  special  guardian  ^ipobted  on  failure  of  guardian  to  Die 

Nvw  York  county. 

clerk,  power  to  sign  name  of  tunogate 

proof  of  authority  of  supreme  oourt  to  act  on  diaqualifioatJoD  or  disability  < 

reference  in  probate  case 

(tenoeiaphera.  appointment,  nmoval  and  compensation 

supreme  court,  when  to  act  on  dlsqualifioation  or  disability  of  surrogate . .  . 

terms  of  oourt.  puUication 

eutrogate'i  court , 

trial  by  jury  in  surrogate's  oourt 

NnrlT  diaeorarod  propArtf. 

appraisal 

Nswi  papvn.    See  also  Publication;  Printers. 

paper*  in  which  citation,  etc.,  to  be  published 

publication  of  notice  to  creditors  to  present  claims 

IT€Vti  of  kdA. 

administration,  when  entitled  to  letters 

defined 

payment  o(  share  by  ancillary  executor  or  adminiArator 

Hoa-r«gldaiitg. 

certified  copy  of  letttts  testamentary  or  of  adminietratioD,  transmitting  to  sei 
will,  transmitting  to  secretary  of  state 


INDEX 

Mon-rasident — Contfnu  ed. 

executor,  testameataiy  gumrdion  or  trustee,  when  may  be  appointed  on  giving  bond . 

non-reddence  as  Eround  for  BUmniiirily  revokiDE  letten  testamentaty,  etc 

service  of  dtation  personally  or  by  publication,  application  for  order 

without  state 

NotlM. 

apl^cation  for  order  substituting  another  on  disQualification  or  disability  of  surrogat 


Oftttu  and  tSimoMona. 


appraisers 

eiecutor 

guardiajoa'  account,  oath  by  petton  appointed  to  a 
interpreter  in  surrogate's  court  of  Kings  County.  . 

power  of  clerk  to  administer 

surrogate  to  adntinjster 

public  administrator  of  Kings  County 


Ik  Orden. 

^k  appeal 

^H  chan^K  deceased  executor,  etc.,  as  evidence  of  assets 

^H  citatioQS,  order  requiring  service  of  citation  On  third  penon  in  behalf  of  infant  or  incomi 

Wr  compelling  return  of  inventory  of  decedent's  estate ,....■, 

■  contents  of  order  for  service  of  citation  by  publication 

'  debts,  authorising  temporary  administrator  to  pay 

[d.  definition 

^  enforcement 

'^  examination  of  subscribing  or  material  witness  before  suirogate  or  referee 

-,T  guardian  of  property,  order  where  bond  dispensed  with. 

infant,  maintenance  out  of  income  or  principal  of  property 

"■'  mortgage,  lease,  or  sole  of  decedent's  real  property,  when  made  and  contents 

,  ,  opening,  vacating,  modifying  or  setting  aside,  power  of  court i 

permitting  judgment  creditor  to  issue  execution,  as  evidence  of  assets 

proceedings  to  discover  property  withhold 

review  of  intermediate  order 

service  of  citation  by  publication  or  personally  without  state 

signing  at  any  place  or  time 

temporary  administrator,  appointment . 

order  conferring  authority  to  take  possession  of  real  property 


P^ien. 

acknowledged  or  approved  and  duly  certified,  defined 

certification  of  copy  of  paper,  power  of  clerk 

preservation 

search  for  in  surrogate's  office  in  Kings  County,  duty  of  chiri  clerk. . 


bringing  in  new  parties,  appeal,  order  of  appellate  division 

substitution  of  parties 

compelling  attendance 

necessary  and  proper  parties,  on  appeal 

substitution,  appeal,  court  and  power  to  make  order 

appeal,  who  may  apply  tor  order 

death  of  advewe  party  before  appeal,  on 

deaUi  of  party  pending  appeal,  order  of  substitution 

death  pending  appeal,  effect  of  failure  to  substitute 

heir,  executor,  etc..  on  death  of  adverse  party  before  appeal. . 

Older  for.  court  making 

Farmant  of  money  into  and  out  of  court. 

1.  Payment  into  court. 

absentee,  legacy  or  distributive  share .  . 

proeeedings  by  oomptndler  to  oompel  payment  into  court 
infant.  legacy  or  distributive  share 


u 


SURROGATE'S  COURT  ACT— Rbpbbbncbs  are  to  Sbcwons 

Payment  of  money  into  and  out  of  court— Continued.                                            < .  •  ^           .^ 

I.  Payment  into  ODurt — Continued.  y|"*^] 

moneys  received  by  guardian  who  is  not  required  to  give  bond '  180             ^1 

recovered  on  bond  of  executor,  etc.,  where  successor  not  appointed 115            ■"'^ 

to  cover  not  due  or  disputed  claim  on  judicial  settlement '  20|          .  '  ^^ 

surplus  from  sale  of  property  to  satisfy  mortgage 250           .  ^jr 

to  whom  money  paid 229 

transcript  and  docketing  of  decree  in  county  clerk's  office t 81 

trust  fund  register,  duty  of  clerk  to  keep 33 

II.  Payment  out  of  ooiirt. 

absentee,  legacy  or  distributive  share 273 

moneys  where  guardian  of  property  not  required  to  give  bond 180 

surplus  from  sale  of  property  to  satisfy  mortgage 250    - 

Penalty. 

bond  of  administrator 121 

Personal  property. 

absentee,  provision  for  family  out  of 131 

assets  in  hands  of  executor 202 

credit  on  sale ; 214 

debts  owing  to  decedent 47 

defined 314 

sale  by  temporary  administrator 127 

character  of  sale  as  public  or  private 214 

compliance  with  directions  as  relieving  representative  from  any  charge  or  objections. ...  215 

direction  by  surrogate's  court  as  to  value,  manner  and  time 214 

for  payment  of  debts  or  legacies  or  distribution 214 

order  in  which  property  should  be  sold 214* 

petition  to  sell  and  proceedings  thereon 215 

suits  of  debt  for  purpose  of  conferring  jurisdiction 47 

Persons. 

persons  interested  defined 314 

Petition. 

commencement  of  proceedings  by  filing 48 

contents,  facts  that  must  be  shown  before  process  issued 51 

in  general 51 

incompetent  persons,  allegations  in  reference  to 51 

infant,  allegation  in  reference  to 51 

form  and  requisites,  in  general 49 

writing,  necessity  for 49 

general  guardian  of  infant,  by  whom  made  and  contents 175,  176 

time  within  which  citation  or  order  to  show  cause  must  be  issued  or  served 48 

uncontroverted  allegations  as  constituting  due  proof 76 

verification,  form  of 49,  50 

Pleadings. 

pleadings  that  must  be  verified 40 

writing,  pleadings  that  must  be  in 49 

Post  office. 

defined 314 

service  of  citatioos  through < 55 

specified  post-office  defined 314 

Powers. 

qualifying  executor,  right  to  exerasfS  ppwer  of  sale,  etc 224 

Preference. 

priority  and  payment  of  debts  entitled  to  preference  under  laws 212 

Presumptions. 

jurisdiction  where  collaterally  attacked 43 

new  appointment  of  guardian  where  records  removed  or  destroyed 247 

renunciation  of  right  by  guardian  appointed  by  deed 187 

Printers. 

fees  for  publishing  notices,  etc 287 

proof  of  publication  of  citation  or  subpoena < 61 

Probate  of  will.   See  WiUs. 

tu 


INDEX 
iTOceedinca  in  BurrocKte's  court 


nitf  be  Mrved  or  axecuMd . . 
LietumaUe 


llegationB  in  petition,  kffidAvit  or  woouot  a*  aotutftuUnc  dva  proof 


itor,  eta.,  upon  order  of  court 

Uiry  trustee,  praceedinKB  to  compel 

sttlcmcnt  in  lieu  of  money , 

oa  return  of  citatioD  to  <^nipel  teslMuentHcy  tnutee 

«1 

•erty  witliheld  from  executor  or  admioiatistor,  prooeedinas 

■cover  property  withheld,  tn^  And  decree 

erty  on  judicial  iettlement  to  cover  claim  not  due  or  disputed.  . 


1  tolettan. . 


en,  etc.,  appointed  by  Burrogate  of  New  York  county.  . 

re  to  preaent  claima 

BitAtioD,  etc.,  mult  be  publiabed 

ion  of  citation  or  subpoena 

nby 

*'•  court  in  New  York  county 

h  first  publication  must  be  nude  after  Glins  petition .  . , 


appointment,  removal,  compensation  and  duties.  . 

ign  name  of  surroEate 

n>olntment,  removal  and  compentation 


iwer  of  temporal?  administrator  over 

Inst,  when  subject  to  disposition  to  satisfy 

■ale  of  land  made  by  decedent,  execution  by  repreaentative 

to  heirs  or  deviaeee  by  representative  in  oonfiimation  of  title 

>f  real  property  of  decedent,  papers  filed  and  other  proceedings  taken 

book  (or  that  purpoae 

fy  diargee  against  or  for  dlrtcibution,  property  subject  to 

.  when  subject  to  disposition  for 

>f  representative,  coDteote  and  filing 

D  claim  aa  evidence  and  proof  against  real  property 

Et.  effect  of  conveyance  of  decedent's  interest  under 

f  actions  in  proceedings  Ia  dispose  for  aatiofaction  ol  charges  or  dial 
t  and  control,  when  executor  or  administralor  may  be  authomed . . 

laid  on  contract  on  sale  of  land  as  assets  in  hands  of  executor 

1  of  new  appointment  of  guardian  where  records  removed  or  destro; 
idminiatrator,  power  to  mortgage,  lease  or  tell 


it  of  judicial  settiement  after  mi 
r  claim  of  creditor  purchasing. . 


SURROGATE'S  CJOURT  ACT->RBFBaBNCE8  abe  to  sBcnoNs] 
Beat  property — Continued. 

II.  Sale — Continued. 

allowance  of  counsel  fees 281 

bond  of  representative,  contents  and  filing 239 

oonfixmation 240 

curtesy,  when  to  be  sold  and  distribution  of  proceeds 248 

deed,  deliveiy  where  purchase  made  by  creditor  to  whom  allowanoe  made 248 

distribution,  contents  of  order  where  sale  made  for 238  - 

dower  right,  when  to  be  sold  and  disposition  of  proceeds 248 

ezerdse  of  power  by  administrator  with  will  annexed 225 

heir  or  devisee,  when  not  affected  by  conveyance  to  pay  debt 246 

life  tenant,  when  interest  to  be  sold,  and  disposition  of  proceeds 248 

limitation  of  actions,  proceedings 233 

order  for,  execution  and  report  bgr  representative 240 

execution  by  successor 241 

extension  to  other  parcels 240 

order  of  sale  as  to  property  devised  and  undevised  or  sold  and  unsold 238 

when  to  be  made  and  contents 238 

pennission  to  sell,  proceedings  for 236 

power  to  sell,  excSrcise  bj^ualifying  trustee  or  successor 226 

right  of  qualifying  executor  to  exercise 224 

presumption  of  new  appointment  of  guardian  where  records  removed  or  destroyed 247 

proceeds  of  sale  under  judgment  of  another  court,  disposition 238 

purchaser,  release  from  purchase  by  surrogate 240 

purposes  for  which  real  property  may  be  sold 234 

refusal  where  bond  given  to  pay  all  charges,  etc 235 

restitution  to  heir,  etc.,  from  subsequently  disooveied  assets 249 

surplus  from  sale  to  satisfy  mortgage  or  other  lien,  disposition 250 

temporary  administrator,  by 130 

to  satisfy  charges  or  for  distribution,  property  subject  to 233 

unknown  parties,  protection  of  rights 238 

III.  Mortgage. 

adjournment  ol  judicial  settleBient  alter  making  order 238 

administrator  with  all  annexed,  exercising  power  to  mortgage 225 

bond  of  representative,  contents  and  filing 239 

confirmation 240 

heir  or  devisee,  when  not  affected  by  conveyance  to  pay  debt 245 

limitation  as  to  distribution 233 

order  for,  execution  and  report  by  representative 240 

execution  by  successor « 241 

extension  to  other  parcels 240 

order,  when  to  be  made  and  contents 288 

permission  to  mortgage,  proceedings  for 236 

power  to  mortgage,  exercised  by  qualifying  trustee  or  successor 226 

right  of  qualifying  executor  to  exercise 224 

temporary  administrator,  by 130 

IV.  Lease. 

adjournment  of  judicial  settlement  after  making  order 238 

administrator  with  will  annexed,  exercising  power  to  lease 225 

confirmation 240 

limitation  as  to  proceedings 233 

order,  execution  and  report  by  representative 240 

for,  execution  by  sueoessor 241 

extension  to  other  property 240 

when  to  be  made  and  contents 288 

permiarion  to  lease,  proceedings  for 236 

power  to  lease,  exercise  by  qualifying  trustee  or  sucosesors 226 

right  of  qualifjnng  executor  to  exereise 224 

rent,  disposition  on  receipt  by  executor  or  administrator 232 

proceedings  to  authorise  executor  and  administrator  to  receive 232 

temporary  administrator,  by 180 

Rocognigances. 

priority  and  payment  of  recognisances 212 

Bocord  book. 

enumeration  of  record  books  required  to  be  kept  by  surrogate 16 

Recordf. 

admissibility  as  evidence,  certified  copy  of  will  or  record  thereof 151 

records  of  wills  proved  more  than  thirty  years 153 

prior  to  1785 153 

wills  proved  elsewhere  within  state 152 

bonds  and  undertakings  filed,  record  of 16 

completing  records  left  uncompleted  by  predecessor,  power  of  surrogate 20 

MS 


court  Bud  trust  fund  regjrter 

decree  judicdalty  settting  account  of  executor,  etc..  recording. . 
eiempUfyiaB  and  certifying  transcripts,  poirer  of  si 


heirsbip,  recording  decree.  . 


letters  of  administntion,  recording.. 

guardiansliip,  recording 

letteis  testamentaiy,  recording 

margiiiAl  notation  ol  decree  affecting 

miscellaneous  record 

real  property,  recording  order  or  decree  relating  to 

recording  instruments  settling  accounts  in  part  or  in  whole 

will  or  deed  appointing  guardian 

seal  of  surrogate,  recording  in  secretary  of  state's  office 

searching  record  in  surrogate's  office  of  Kings  County,  duty  of  ehief  clerk .  . 
wills  of  real  property 


compensation  of  referee .  . 


> 


payment  by  tempor»iy  administrator , , , 

power  of  clerk  to  act  as  referee , 

powers  and  duties  o(  referee  generally 

publication  of  names  of  referees  in  Ncnr  York  County 

report,  confirmation  of  course  after  delay  of  ninety  4*.yv, 

effect  of  failure  to  pass  upon  report  (or  ninety  days 

when  granted,  account  rendered,  examination  of. 

eiamination  of  subscribing  or  materia]  witness , 

probate  case  in  New  York  County 

special  proceedings  other  than  probate  of  will  to  take  and  report  evidence. . 
when  to  be  ordered,  appeal,  on 


RemoTsl. 

court  officers 

interpreter  of  surrogate's  court  of  Kings  County. . 
stenographers 


Kings  county,  transfer  of  cause  on  disability  of  surrogate 

proceedings  after  fin^  order  in  cause  transferred  to  supreme  court  in  Kings  Co 
transferring  case  in  New  York  county  for  trial  by  jury  to  suprema  eourt 

Butt. 

accrued  rent  as  assets  in  bands  of  executor 

apportionment  on  death  of  person  interasted 

executor  or  administrator,  proceedings  authorising  receipt  and  dispositioD  of .  . 
recovery  of  apportioned  rent 


RMtltutloa. 

appeal,  when  ordered 

heir,  etc.,  from  Bufaaequently  disoovered  aaseta  after  sale  of  real  property  for  debts. . 

BcTsnloii. 

reveisionaiy  interests  in  tease  lor  years  aa  aasete. 


termination  of  powers  of  executor  or  administrator  and  aeooUDtiog . . 


SURROGATE'S  COURT  ACT— Rbferbncbs  are  to  Sections 
Richmond  county.  '  V  •  '^    • 

attendants,  eto.,  appointment,  removal,  oompensation  and  duties 23 

Rules  of  civil  practice. 

application  to  surrogate's  court »  •  Sili 

S 
Safe  deposit  con^MOiy. 

deposit  of  securities  representing  unlawful  investment  on  revocation  of  letters  or  removal  of 

trustee 230  •  '^- 


Salary.     See  Compensation. 

public  administrator  of  Kings  county 124 

Seal. 

description  of  surrogate's  seal 3 

power  of  clerk  to  affix  to  letters  or  mandate  issued  from  court 32 

record  of  description  of  surrogate's  seal 3 

sealing  letters 88 

surrogate's  court  seal 3 

use  of  surrogate's  seal  by  officer  discharging  duties  of  office 3 

Searches. 

certified  transcript  of  papers  and  search  in  surrogate's  office  of  King's  county,  duty  of  chief 

clerk  to  make 2li 

chief  clerk  of  surrogate's  court  of  Kings  county,  duty  to  make  and  fees  for 22 

power  of  surrogate  to  search  or  certify  that  document  cannot  be  found 20 

Secretary  of  state. 

depositing  and  recording  description  of  surrogate's  seal 3 

transmitting  certified  copy  of  will  or  letters  of  non-resident 19 

Securities. 

advance  payment  of  legacy 221 

care  and  ciistody  of  deposited  securities 106 

depositing  securities  representing  unlawful  investment  on  revocation  of  letters  or  removal  of 

trustee 280 

depositing  to  reduce  penalty  of  bond  required 106 

with  whom  security  deposited  when  dixeoted  to  foe  deposited  with  surrogate's  court 229 

withdrawing  deposited  securities , 106 

• 

Service  of  pleadings. 

direction  by  surrogate  to  serve  copy 40 

failure  to  serve  copy  as  putting  party  in  default 49 

persons  on  whom  pleadings  may  be  served .4ft 

Sheriff. 

court  officers,  powers # 23 

Sickness. 

who  to  act  where  surrogate  sick 8 

Sisters. 

administration,  when  entitled  to  letters 118 

Special  county  judge. 

acting  as  surrogate,  proof  of  necessity  for  and  authority  to  act 11,  12 

revocation  or  superseding  authority 13 

compensation  while  acting  as  surrogate 15 

proof  of  authority  to  act  as  surrogate 8 

Special  guardian. 

appointment  to  appear  for  infant,  incompetent  persons  or  unknown  persons 64 

nomination  by  party,  when  prohibited 64 

Special  proceedings. 

regulation  when  before  supreme  court 37 

Special  surrogate. 

designation 2 

superseding  authority,  manner  of 13 

when  to  act  as  surrogate 8 


'di 


I 


t 


Itatp  oomptrollar. 

cdteUon  OD  petition  foi  enmlluy  lettcrd  iMtwnae  to 

ll0l>4««{d«iLt  tranmiittiiig  letters  of  BdministrBtioa  (ranted  to  couDty  treaaiiier . . 


lagMV  or  distntnitive  ahsre  of  unknown  peraoas,  pftynnent  tc 

Mar  of  prooMdinei. 

^ipwd  flom  decree  admitttns  will,  e 

or  Older  oommittinK  executor,  etc,  for  oontcmiit.  . 
perfedted  appeal,  when  opentiye  a<  stay , . 


Sttoognwlicn. 

'         •ppcnntment,  rvmovtl,  oomiMmMtion 

ooate  of  minutea  as  part  of  coeta 

where  mrTOEate  Is  eountr  judCB  alM 

fees  for  lumiahinK  copy  of  minutes,  tto, 

in  counties  of  New  York,  Bronx,  Kings,  and  Erie  for  totV  of  nUnutes.  M 
payment  by  temporuy  administrator 

order  dinxtins  copy  of  stenographer' «  miiiut«i  for  oontestant't  oounsal 

temporary  stenographer,  appointment  and  i 

teMimony,  how  authenticated  and  bound .  . 

franscribins  and  filing  testimony 

ltibpo«n*. 

duoea  tecum,  issuance,  powei  of  siinogate. . 
isauance,  power  of  clerk 

Euirogste 

servicei  admission  of  service 

proof  of  service 

public  officer,  admission  of  servioe .... 
tertitorial  force  of  subpoena 


■tenograpbar,  compeoaatioti 

Itqwrrison,  boftrd  of. 

compensation  of  ooutt  offioen,  power  to  fix 

court  officera,  power  to  detenniiie  sumber  in  Erie  County 

fixing  compeoaation  of  clerks  appointed  by  surrogate 

rifbt  to  fix  different  rates  of  compensation  and  fees  to  olo'ks  ct  oourt . . 


£,- 

» .'  tnpnmt  court. 

F      '  New  York  County,  proceedings  when  exercising  powers  and  iurisdielJOD  of  surrog 

f    .  when  to  act  on  disqualification  or  disability  of  surrogate 

^'  ^ooeedings  in  surrogate  matters  as  presoribed  in  section  10,  regulations 

:  f  transferred  to,  setting  aside  verdict  and  granting  new  trial 

•'  where  general  guardian  appointed  by 

special  proceedings  before,  regulations 

*  transfer  of  cases  in  New  York  county  to  trial  by  jury. 

-  proceedings  in  New  York  county  to  surrogate's  court 

Suntlsa.    9ee  Bond;  Elxecutors  and  Administrators!  Guardian  and  Ward;  Tnistt. 

■nrroffato. 

I.  In  general. 


proceedings  before,  when  and  how  recorded. . 
county  judge,  when  to  aot 


delivering  to  successor  all  papers  and  books  kept  l^  him 
designation  of  acting  surrogate 

county  judge  as 

special  surrogate 

disqu^ification  to  act  as  counsel  in  action  by  or  agi 

disbict  attorney,  when  to  act 

eipenaes  in  taking  testimony  out  of  court. 

filing  papers 


SUREOGATE'S  CX)URT  ACT— RsnoBENCBS  abu  to  Sugtionb 

SuiTOffate — Continued.                                                                                            •  '*  ^ 

I.  Ingieiieral. — Continued. 

jnxisdietion  of  suxiogate't  court  genoally 40 

liability  for  acts  of  deork 6 

official  designation «    8 

papers,  filing  and  preservation £1 

proof  of  aathoiity  of  officer  acting  in  place  of 8! 

.  seal 8 

security,  rii^t  to  take  from  clerk  to  indemnify  against  liabiU^ 8 

q;>ecial  county  judge,  when  to  act 8 

surrogate,  when  to  act  as 8 

when  surrogate's  court  act  takes  effect 318 

II.  Disability  and  disqualification. 

1.  Disability. 

application  by  attorney  general  or  district  attorney  for  order  subsdtuttng 12 

how  proven 10 

New  York  County,  when  supreme  court  to  act 10 

powers  of  surrogate  ol  another  county  designated  to  act 9 

proceedings  after  authority  of  substituted  officer  superseded 13 

proof  of  authority  of  special  surrogate,  etc.,  to  act  on  disability 10 

supreme  court  to  act  in  New  York  county 10 

proof  of  necessity  for  and  authority  of  substituted  <^cer  to  act 11,  12 

superseding  authority  of  officer  substituted 18 

temporary  surrogate,  appointment  where  surrogate  sick 14 

when  surrogate  of  another  county  may  be  designated 9 

who  to  act 8 

2.  Disqualification. 

certificate  that  relations  to  parties  makes  it  improper  for  him  to  act 0 

how  proven 10 

New  York  County,  supreme  court  to  act 10 

powers  of  surrogate  of  another  county  designated  to  act 9 

probate  of  will  where  surrogate  necessary  witness 6 

proceedings  after  authority  of  substituted  officer  supoaeded 13 

proof  of  necessity  for  and  authority  of  substituted  officer  to  act lit  12 

subscribing  witness,  probate  of  will  to  which  surrogate  is 6 

superseding  authority  of  officer  substituted 18 

waiver  by  failtue  to  object ^ 7 

when  not  waived  by  infant  party ' 7 

objection  must  be  taken 7 

surrogate  of  another  county  may  be  designated 9 

who  to  act ^. .  9 

in.  Powers. 

acknowledgment,  power  to  take 20 

acts  that  may  be  perfonned  at  any  place  or  time 34 

affidavits,  power  to  take 20 

annual  examination  of  guardian's  aoeoont 192 

attendance  of  party,  compelling 20 

books  to  be  kept  by  surrogate 16 

certifying  oaths  and  acknowledgment 20 

that  document  or  papers  cannot  be  found 20 

citations  and  other  process,  issuance 20 

ccnnpleting  and  signing  records  and  papers  uncompleted  by  pfedeoessor 20 

unfinished  business  of  predecessor 20 

completion  of  unfinished  business  of  predecessor 20 

contempt,  commitment  for 20 

court  officers,  appointment  and  removal 23 

deeds,  power  to  take  proof  and  acknowledgment  of 20 

depositions,  power  to  take  and  certify 20 

exempUf sring  and  certifying  transcript  of  record 20 

incidental  powers  necessary  to  carry  into  effect  powers  granted 20 

of  surrogate  in  or  out  of  court 20 

interpreter,  appointment  and  removal  in  Kings  Coimty 24 

New  York  county,  powers  of  surrogates  in 36 

non-resident,  transmitting  certified  copy  of  will  or  letters  to  secretary  of  state 19 

oaths  and  affirmation,  power  to  administer 20 

powers  exercisable  by  derk  or  deputy  derk 32 

rule  where  statute  does  not  prescribe  course  of  procedure 20 

stenographers,  appomtment,  removal,  compensation 25,  26 

subpoena,  issuance 20 

trial  by  jury ' 60 

IT.  Vacancy. 

proceedings  after  vacancy  fiHed  by  regular  appointment 13 

proof  of  necessity  for  and  authority  of  substituted  officer  to  act 11,  12 

superseding  authority  of  officer  substituted 13 
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tranifer  of  cause  to  lupreme  court  id  Kmg'a  County 

who  to  act 

Surrogftt«'a  court. 

defined 

general  jurisdiction 

iurisdiction  to,  appointmeDt  of  Eeneral  Buardian  of  iafaDt's  person  or  property .  . 

jury  where  county  judge  is  alao  BUrroBa(« 

motion  tenn,  matters  to  be  heard  at 

powers  aa  to  appointment  of  general  guardian  of  person  and  property 

proceediogB  of  supreme  court  in  eurrogate  mattera,  regulation 

tenns  of  court  in  New  York  County , 

outside  of  New  York  County 

publication  in  New  York  County 

time  and  place  of  holding  court 

where  county  judge  is  also  surrogate 

trial  term,  matters  to  be  beard  at 

when  to  be  open 

SuiTOffat«'B  court  act. 

application 

of  article  7  to  cieeutors  heretofore  appointed 

confirmation  of  previous  act 

effect  of  act  On  laws  applicable  to  certain  counties 

laws  repealed 

when  to  take  effect 


Taxation. 

priority  and  payment  by  executor  or  administrator . . 
transfer  tax,  sale  of  real  property  to  pay 


Ten^wrary  aurrosato. 

compc-naatioD 

oath  of  office  and  official  bond 

when  and  1^  whom  appointed  on  sicknese  of  su 'rogate . . 


authentication  and  binding  of  minutes 

filing  lestimony  taken  out  of  court  by  oommisstoa 

power  of  surrogate  to  take  and  certify 

transcribing  and  filing  testimony 

Tlm«. 

appeal,  time  to  take 

application  for  appointment  of  temporary  administrator 

commencement  of  action  on  undertaking  on  appeal 

how  rer-koned  upon  successive  or  supplementuy  letters 

new  undertaking,  time  within  which  to  file 

pulilication  of  notice  to  creditors,  duration , 

service  of  citation 

lime  within  which  citation  or  order  to  show  cause  must  be  issued  and  served  after  fil 

first  puUication  must  be  made  after  filing  petition 

return  of  inventory  must  be  filed 


■  to  and  from  lupremo  court. 


SURROGATE'S  CJOURT  ACT— References  arb  to  Sbcwons 
Trial. 

I.  In  general. 

oommiBsion  to  take  testimony  out  of  court,  filing  testimony  and  commission 77 

discovery  o(  property  withheld,  trial  on  proceedings  for 206 

examination  of  witness  before  another  surrogate 74 

before  referee 74 

out  of  court ♦ 73 

II.  By  court. 

decision,  contents  and  fiHng 71 

decree  as  Judgment  for  certain  purposes 72 

upon  trial  of  issue  of  facts,  effect 71 

exceptions  upon  trial  by  court  without  jury 72 

request  after  dose  for  finding  upon  fact 71 

ruling  upon  law 71 

III.  Trial  by  jury. 

demand  for  jury  trial,  necessity 68 

discretionary,  when 68 

formation  of  jury 70 

jury  trial  as  of  right 68 

•  questions  of  fact,  stating  trial  not  to  be  in  surrogate's  court 68 

nUes  governing  trials  by  jury  before  surrogate 69 

trial  before  surrogate  or  in  supreme  oourt .' 68 

verdict  in  supreme  court,  oertifsring  to  surrogate's  court 68 

power  of  surrogate  to  set  aside  verdict  where  trial  took  place  in  another  court 69 

waiver  of  right 67 

after  same  has  been  demanded 67 

Trust  company. 

administration,  right  to  letters  of 118 

Trust  fund  register. 

duty  of  clerk  to  keep 33 

Testamentary  Trustee. 

accounting  on  release  of  sureties 110 

setting  forth  expenses  and  disbursements. : 222 

action  on  bond,  when  may  be  maintained 113 

application  of  article  7  of  surrogate's  court  act  to  trustees  heretofore  appointed 1 17 

Surrogate's  Coxirt  act  as  depending  on  residence  of  trustee  or  time  of  execution  of  will .  171 

appointment  of  successor 168 

where  not  named  in  will 168 

apportionment  of  commissions  among  several 285 

bonds,  action  on  bond  where  successor  not  appointed 115 

action  on  by  success&r 1 14 

discharge  of  bond  on  appeal  or  for  performance  of  act 1 16 

fee  for  recording 29 

generally 167,  169 

proceedings  on  application  for  new  bond  or  sureties 108 

reduction 169 

removal  or  revocation  of  letters  on  failure  to  give  new  bond  or  sureties 108 

when  new  bond  or  sureties  may  be  required 107 

commissions 285 

determination  of  value  on  which  based 285 

on  annual  turnover 285 

compelling  testamentary  trustee  to  perform  duties 20 

compensation  on  estate  of  one  hundred  thousand  dollars  or  more 2S5 

where  successive  or  different  letters  issued 285 

trustee  is  attorney 285 

consent  of  trust  company,  etc.,  to  act 167 

counsel  fees,  payment 222 

custody  of  property  where  trustees  disagree 228 

defined 314 

deposit  of  funds  in  joint  custody  where  co-trustee  disagree 228 

depositing  or  investing  fimds  in  representative's  name 231 

disagreement  of  trustees  as  to  custody  of  property 228 

expenses  and  disbursement,  payment 222 

cost  of  bond  as  necessary 286 

generally 285 

funds  of  estate,  keeping  separate  from  personal  funds 231 

hearing  on  application  for  removal •  — 101 

injunction  restraining  testamentary  trustee  from  acting  after  issuance  of  dtatioii  or  other 

process 20 

judicial  settlement,  recording  decree 13 

misdemeanor,  commingling  funds  of  estate  or  depositing  or  investing  in  personal  name 231 

new  bond  on  application  of  sureties  for  release 109 
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proceeding!  upon  petition  in  connection  with  petition  for  revocation  of  letters 
tary  or  of  administration 

without  citation 

resignation,  petition  for  and  aeoountiog 

where  trustee  is  also  executor  or  administfator 

TMignation,  proceedings  on  hearing  ol  application  for ,...,.., 

revocation  of  lettera  on  failure  to  give  new  band  or  sur«tiM 

sale,  mortgage,  or  lease  of  real  estate,  ezecution  of  power  by  qualifying  tmstaa  ox  suoi 
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security  required  from .  . 

specific  oompensation  in  will 

stay  of  proceeding!  on  appeal  from  order  committing  testamentary  trustee  for  oc 
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sucoesBor,  appointment 
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approval 

feet  for  recording , 

recording 

in  suirogate's  office 

II.  On  appeal. 

BctioD  on 

adverse  party  dying  before 

•mount  and  requisites 

oommittment,  stay  of  prooeedingi 

dqtoait  in  lieu 

dismissal  on  failui«  to  file  new  undertaking 

distribution  of  prooeeds  of  aittdoo  on 

insolvency  of  sureties,  new  uikdertaking ,  , 

stay  of  proceedinsi,  when  required  and  contents. 

Unknown  partial. 

dtationa,  how  described  in 

protection  of  rights  on  sale  of  real  propoiy  lor  distribution 

service  of  citations  by  publication 

application  tor  order 

Unknown  panoni. 

legacy  or  distributive  share,  payment  into  state  treasury 
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art.  1 


JURISDICTION  AND  GENERAL  POWERS 


THE  JUSTICE  COURT  ACT 

OF  THE 

STATE  OF  NEW  YORK 

L.  1930,  CH.  937,  AS  AMENDED,  1921. 

AN  ACT  in  relation  to  justices  of  the  peace  and  the  practice  and  procedure 
in^justices'  courts. 

Bewine  *  law  May  21,  1920,  with  tlia  appcoval  of  the  Qovvnior.    Pi  wed,  thre»-fiftha  beiac  prMent 

Ths  People  cf  the  Stale  cf  New  York,  repre-       f  2.  Jurisdictioii  limited. 
eepfed'in  SenaU  and  Assembly,  do  enact  as       A  juatice  of  the  peace  has  the  juriadiction 
fouows:  in  civil  actions  and  special  proceedings  «- 

pressly  conferred  upon  nim  by  statute  and  no 
JUSTICE  COURT  ACT  other. 

Article   1.  Junadiotion  and  Mneral  power*  (||  1-24) . 

2.  Partie8toactioii(li2&-43). 

3.  CommeneemeDt  w  aetion  (|i  44-00) . 

4.  Order  of  aneat  (II 60-78). 

5.  Attachment  of  iiroperty  (U  74-S8; . 
«.  Replevin  (11 89-124). 

7.  Fleadin«i  (H  120-171). 

8.  Answer  of  title  (If  172-179). 

9.  AcUoonunente  (}|  180-189). 

10.  Procurinc  tertimony  (||  190-213). 

11.  Trial  andinddente  (§1214-268). 

12.  Judgments  (H  269-lrr7). 
18.  Ezeeutions  (U  278-313). 

14.  (>)ats(|S314-^. 

15.  Joint  debtors  (1^335-344). 

16.  Animals  straying  on  higfawasrs  (II  845^378). 

17.  Summary  prooeediDi9_to  reoorcar^possession  of 

18. 
19. 
20. 
21. 


real  property  (U  379-415).    [Repealed.] 
Bonds  and  undertakings  (||  41(Mi2i^ . 
Appeals  (II 420-469). 
General  provisions  (||  460-492). 
Laws  repealed;  when  to  take  eifeot  (U  493.. 

494). 


ARTICLE  1 
Jurisdiction  and  General  Powers 

Seetion   1.  Short  title. 

2.  Jurisdiotion  limited. 

3.  General  oivil  jurisdiotion. 

4.  No  jurisdiotion  in  certain  eases. 
6.  Clonfession  of  judgment. 
6-a.  Summary  proceedings  to  recover 

of  real  property. 
Action  by  person  q;>eoially  aggrieved. 
Action  by  common  informer. 
When  pMrt  of  a  penalty  may  be  recovered. 
When  action  not  barred  by  a  cdlusive 

covery. 
Where  action  must  be  brought. 
Actions  generally;   by   or   against   whom 

brought. 
Action  by  representative, 
limitatian  of  actions;  objection,  how  taken. 


6. 
7. 
8. 
9. 

10. 
11. 

12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
28. 
24. 


Tavern-keepers  disqualined. 
Meo^Mrs  of  le^slature  not  compelled  to  act. 
Justices  must  hold  court. 
Justice's  court  not  to  be  hekl  in  certain  rooms. 
(General  powers  and  duties. 
CrimiiMJ  contempt. 
Punishment  for  contempt. 
Offender  to  be  heard. 
Record  of  conviction. 
Requisites  of  commitment. 
Fine  to  be  paid  to 
of  the  poor. 


or  superintendent 


f  1.  Short  title. 

This  act  shall  be  known  as  the  "Justice 
Court  Act." 

•—New. 


^ oiv.    proo.,    12861,    amended; 

ori|dnally  revised  from  code  of  proc.,  1 63,  in  part. 

■efcrenees. — Justice  of  the  peace  oonstitatiaiial 
officer,  and  his  term  fixed  at  four  years,  Cooat^  artO, 
1 17;  justice  not  to  sit  when  related  or  interested,  Jndieiaiy 
Law,  1 15;  election  of  justices  of  the  peace.  Town  Law, 
1 103;  removal  of  justice  by  appellate  division,  code  crim. 
proa,  1 132. 

§  8.  General  civil  jurisdiction. 

Except  as  otherwise  prescribed  in  the  ne]ct 
section,  a  justice  of  the  peace  has  jurisdiction 
of  the  following  civil  actions: 

1.  An  action  to  recover  damages  upon  or 
for  breach  of  a  contract,  express  or  implied, 
other  than  a  promise  to  marry,  where  the  sum 
claimed  does  not  exceed  two  hundred  dollars. 

2.  An  action  to  recover  damages  for  a  pe^ 
sonal  injury,  or  an  injury  to  property,  where 
tiie  sum  claimed  does  not  exceed  two  hundred 
doUars. 

3.  An  action  for  a  fine  or  penalty  not  ex- 
ceeding two  hundred  dollars. 

4.  An  action  upon  a  bond  conditioned  for 
the  pimnent  of  money  where  the  sum  claimed 
to  be  due  does  not  exceed  two  hundred  dollars, 
the  judgment  to  be  rendered  for  the  sum  ac- 
tuallv  due.  Where  the  sum  secured  by  the 
bond  is  to  be  paid  in  instalments  an  action 
may  be  brought  for  each  instalment  as  it  be- 
comes due. 

5.  An  action  upon  a  surety  bond  taken  by 
any  justice  of  the  peace. 

6.  An  action  upon  a  judgment,  either  foreign 
or  domestic  rendered  in  anv  inferior  court  not 
of  record,  where  the  sum  claimed  does  not  ex- 
ceed two  hundred  dollars.  An  action  upon  a 
judgment,  foreign  or  domestic  rendered  in  a 
oourt  of  record,  where  the  sum  claimed  does 
not  exceed  fifty  dollars. 

7.  An  action  to  recover  one  or  more  chattels, 
with  or  wiUiout  damages  for  the  taking,  with- 
holding, or*  detention  thereof,  where  the  value 
of  the  chattel^  or  of  all  the  chattels,  as  stated 
in  the  affidavit  made  on  the  part  of  the  plain- 
tiff, does  not  exceed  two  hundred  dollars. 

8.  An  action  to  recover  damages  for  an 
escape  from  the  jail  liberties  where  the  sum 
claimed  does  not  exceed  fifty  dollars. 

0.  An  action  against  an  executor  or  admin- 
istrator as  such,  on  a  claim  not  exceeding  fifty 
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dollars,  which  has  been  duly  presented  to  and 

rejected  by  him. 

DeiivBtion. — Code  dv.  proc,  |2862,  as  am.  by 
L.  1896,  oh.  303,  without  ohaoge,  exoept  the  omiaaion  from 
Bubd.  8  of  reference  to  the  atatute.  Bubd.  9  includee  the 
last  part  of  code  dv.  proo.,  1 2863,  subd.  5,  as  am.  by 
L.  1895,  di.  527,  affinnatively  stated,  without  intended 
diange  of  substance.  1 2862,  oxiginaU/  revised  from  code 
of  proc.,  §53,  in  part.  |2863,  origmally  revised  from 
code  of  proc.,  |  54. 

§  4.  No  jtuiadiction  in  certain  cases. 

But  a  justice  of  the  peace  cannot  take  cog- 
nizance of  a  civil  action  in  either  of  the  follow- 
ing cases: 

.1.  Where  the  people  of  the  state  are  a  party, 
except  for  one  or  more  fines  or  penalties  not 
exceeding. two  hundred  dollars,  or  for  premiums 
due  the  insurance  fund  under  the  workmen's 
compensation  law  not  exceeding  two  hundred 
dollars. 

2.  Where  the  title  to  real  property  comes 
in  question  as  prescribed  in  article  eight. 

3.  Where  the  action  is  to  recover  damages 
for  an  assault,  battery,  false  imprisonment, 
libel,  slander,  criminal  conversation,  seduction, 
or  malicious  prosecution. 

4.  Where  the  action  is  brought  against  the 
surviving  husband  or  wife  of  the  deceaent,  and 
the  next  of  kin  of  the  intestate,  or  the  next  of 
kin  or  legatees  of  the  testator,  to  recover,  to 
the  extent  of  the  assets  paid  or  distributed  to 
them,  for  a  debt  of  the  decedent,  upon  which 
an  action  might  have  been  maintained  against 
an  executor  or  administrator. 

5.  Where  the  action  is  brought  by  the  exec- 
utor or  administrator  of  the  decedent  to  recover 
damages  for  the  wrongful  act,  neglect  or  de- 
fault, by  which  the  decedent's  death  was 
caused,  against  a  natural  person  who,  or  a 
corporation  which,  would  have  been  liable  to 
an.  action  in  favor  of  the  decedent  by  reason 

.-thereof  if  death  had  not  ensued. 

6.  Where  the  action  is  brought  by  the  people 
of  the  state  for  the  spoliation,  conversion  or 
misappropriation  of  public  money,  funds, 
credits  or  other  property. 

6.  In  a  city  of  the  second  class  adjoining  a 
city  of  a  population  of  one  million  or  more,  a 
justice  of  the  peace  shidl  not  take  cognizance 
of  a  civil  action  for  the  recovery  of  rent  or  the 
rental  value  of  real  property  or  of  a  summary 
proceeding  to  recover  the  possession  of  real 
property.  (Subd.  added  by  L.  1921,  oh.  200,  in 
effect  Oct.  1,  1921.) 

7.  Where  the  action  is  brought  under  sec- 
tions twenty-eight  or  one  hundred  and  one  of 
the  decedent  estate  law. 

8.  Where,  in  a  matter  of  account,  the  sum 
total  of  the  accounts  of  both  parties,  proved 
to  the  satisfaction  of  the  justice,  exceeds  four 
hundred  dollars. 

9.  Where  the  action  is  brought  against  ah 
executor  or  administrator  as  such,  except  as 
provided  in  the  last  section. 

D«|fmtioii.~Cdde  civ.  proo.,  1 2868.  as  am.  by  L. 
1920,  ch.  963.  The  matter  inserted  is  not  new,  but  w 
intended  to  supply  the  references  in  subd.  6.  f  2863,  as 
aml^.  1^  df.  389,  L.  1895.  ch.  527.  L.  1909.  ch.  65, 
L.  1917.  eh.  772;  originally  revised  from  code  of  proc.,  f  64. 

The  anMDdmeot  of  1921  made  to  eonform  to  code  civ. 
proc.,  1 2863.  subd.  6.  as  added  by  L.  1920.  ch.  953. 

{  6.  Confession  of  judgment. 

A  justice  of  the  p^ce  also  has  jurisdiction 
to  render  judgment,  upon  the  confession  of  a 
defendant,  as  prescribeid  herein  where  the  sum 
confessed  does  not  exceed  five  hundred  doUaM. 


Doiration.— Code  civ.  proo..  $  2864.  without  chance 
exoept  omission  of  refwenoe  to  the  statute;  orionalqr 
revised  from  code  of  proo.,  1 53,  subd.  8. 

Keferences. — ^Judgment  by  confession  in  justioe's  oourt. 
code  civ.  proo.,  ||  3010-3012;  confession  of  judsment 
generally,  code  civ.  proc.  If  1273-1278. 

§  5-a.  Summary  proceedings  to  recover  pos- 
session of  real  property.* 

A  justice  of  the  peace  has  jurisdiction  in 

proceedings  for  the  summary  removal  of  i)er- 

sons  from  real  property  as  prescribed  in  article 

eighty-three  or  the  civil  practice  act.     Such 

proc^din^  shall  be  taken  in  accordance  with 

the  provisions  of  said  article  so  far  as  applicable 

to  courts  of  justices  of  the  peace.    (Added  by 

L.  1921,  ch.  200,  in  effect  Oct.  1,  1921.) 

Derivation. — New.  This  section  includes  in  the  justioe 
court  act,  for  convenience,  a  reference  to  summary  pn>- 
ceedincs  as  contained  in  the  civil  practice  act  (art.  83. 
§i  1410-1447.) 

§  6.  Action  by  person  specially  aggrieved. 

Where  a  penalty  or  forfeiture  is  given  by  a 
statute  to  a  person  aggrieved  by  the  act  or 
omission  of  another,  the  person  to  whom  it  is 
given,  if  it  is  pecuniary,  may  maintain  an  ac- 
tion to  recover  the  amount  thereof:  or,  if  it 
coxisists  of  the  forfeiting  of  a  chattel,  he  may 
maintain  an  action  to  recover  the  chattel^  or 
its  value,  or  otho:  damages,  as  the  case  requires. 

Deriratlon. — Code  civ.  proc..  1 1893,  without  chanie; 
originally  revised  from  R.  S.,  pt.  3.  oh.  8,  tit.  6, 1 1. 

§  7.  Action  by  common  inf onner. 

Where  a  penalty  or  forfeiture  is  given  by  a 

statute  to  any  person  who  sues  therefor,  an 

action  to  recover  it  may  be  maintained  by  any 

person  in  his  own  name;  but  the  action  cannot 

be  compromised  or  settled  without  the  leave 

of  the  court  in  which  it  is  brought. 

Derivatloa.-— Code  dv.  proo..  $  1894,  without  chance; 
orisinally  revised  from  R.  S..  pt.  3.  ch.  8.  tit.  6,  i  5.  in 
part,  and  |6. 

•    §  8.  When  part  of  a  penalty  may]be  recovered. 

Where  a  statute  gives  a  pecuniaryl^nalty 
or  forfeiture,  not  excecdins  a  specified  jsum,  an 
action  may  be  maintained  to  recover  the  sum 
specified  and  the  verdict  or  judgment  may 
award  to  the  plaintiff  the  whole  sum,  or  such  a 
part  thereof,  as  the  jury  or  court  deems  pro- 
portionate to  the  offense. 

Deriimtlon. — Code  dv.  proc.  f  1896.  amended,  but 
without  changd  of  substance;  onginally  revised  from 
R.  8.,  pt.  3.  eh.  8,  tit.  6,  f  15. 

§  9.  When  action  not  barred  by  a  collusive 
recovery. 

In  an  action  to  recover  a  penalty  or  forfeitUI^e, 
given  by  a  statute,  brought  by  any  person, 
other  than  the  person  aggrieved  or  a  public 
officer,  the  plaintiff  may  recover,  notwith- 
standing the  recov^ery  of  a  judgment,  for  or 
against  the  defendant  in  an  action  brought 
therefor  by  another  person  if  he  establishes 
that  the  former  judgnient  was  recovered  col- 
lusively  and  fraudulently. 

Derivation.— Code  dv.  proo.,  1 1896.  without  ohange; 
brisinally  revised  from  R.  8.,  pt.  3.  oh.  8.  tit  6, 1 14. 

§  10.  Where  action  must  be  brouijht 

An  action  must  be  brought  before  a  justice 
of  a  town  or  city  wherein  one  of  the  parties 
resides  or  a  justioe  of  an  adjoiaiDg  town  or 
dty  in  the  same  county,  except  in  one  of  the 
following  cases: 

*  fifeotion  heading  inserted  by  editor. 
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art.  1                              JURISDICTION  AND  GENERAL  POWERS                          {§  11-1^ 

1.  Where  the  defendant  has  absoonded  from  this  act;  but  if  a  judgment  has  been  actually 
his  residence,  it  may  be  brought  before  a  jus-  rendered  by  him  before  he  became  so  dis- 
tice  of  the  town  or  city  in  which  the  defendant,  qualified,  he  may  give  a  transcript  thereof,  or 
or  a  portion  of  his  property,  is  at  the  time  of  issue  execution  thereupon,  or  satisfy  the  judg- 
the  commencement  of  the  action.  ment,  upon  payment  thereof. 

2.  Where  the  plaintiff  is  not  a  resident  of  nwivBtioD.— Code  dv.  proc.,  |2866.  as  am.  by 
the  county,  or  if  there  are  two  or  more  plain-  ^'  ^^^^>  ^'  <^t  without  chance;  onsinaUy  revised  from 

tiffs  when  all  are  non-residents  thereof,  it  must  ^'  ^®^'  ***  ^^' 

be  brought  in  tiie  town  where  the  defendant  •  *«    M.«*K*»e  ^#  i«^«i.f.«««  «**♦  «^»^ii^^ 

resides  w  in  any  adjoimng  town  thereto.  ^^5  "'  Members  of  legisUtore  not  compeUed 

3.  Where  the  defendant  is  a  non-resident        a  :„^;^^  ^/  ♦u*.  ^^^  «ru^  ;-  « u     ^ 

of  the  county,  it  may  be  brought  before  a  ,A  J"**'*^®  ^^  ^^  P®"^  ^*^^,  \f.  "^^  ^ 

justice  of  the  town  or  city  in  whicHe  ifat  the  ^"^  «^^  ^J  ««?°»Wy  is  not  oblijfed  to  take 

time  of  the  commencement  of  the  action  ?ogni«uice  of  a  cml  action  or  special  proceed- 

4.  Where  it  is  specially  prescribed  by  law  Llf^^^j*  ^^  ^^V  ^ke  cognizance  thereof  m  his 

that  a  particular  action  may  be  brought  be-  1    .    ,. '       ^  .     .             . «««»     .^^ 

fore  » justice  of  the  town,  city,  county,  or  d«-  oSStSiSfi^ STs!:^ s^rJ^'uTtl'l.'*^' 
tnct,  where  an  offense  was  committed  or  where 

propaty  is  found.  5 1$;  Justices  must  hold  court 

5.  In  any  town  adjommg  an  mcorporated  ^  .      j     ^  ^j^                       ^j .  ^^    ^^ 

«ty  no  justice  of  sucfi  town  shaU  have  juns-  ^     ^       ^^        ^  ^elsewhere   a^urt  to 

diction  of  any  action  brought  asamst  a  resi-  lii    \  •  \     e            IT-     ^^»*^''"'=*^»  »  uwiah,  lui 

Si^M^^tk's^o^ra  ?^dlt^i  ttf  i^orhirrxreiuS'is^a 

SSi  toS!^  tion,  excepting  that  a  justice  who  is  a  resident 

A   defendant  desipiated   in   sections  Bfty-  ±*"  AT„'|S?^?i±rJ?^  }!!!S*1,)^  ^''^k' 

one,  fifty-two,  fifty-three  and  fifty-four  of  this  J*?"^^  adjoming  towns  may  hold  court  for  the 

act  'is  diemed,  for  the  purposes  oT  this  section,  ^.^^  *«*«»'«  ™  "^y  P*^  ot  such  inconwrated 

a  resident  of  the  town  or  city  where  the  per-  iI~Vl«        ^  .      .                .  ««* 

son  to  wh<«n  a  copy  of  the  summons  is  d^  ^"^^^^£^^19%:^!^.^*^:^^^ 

Uvered  resides:  pari,  without  ohange,  except  that  the  laat  two  elauwe  are 

Dcrlrmttoii.— Code    civ.    proc.,    §2869.  aa  am.   by  traiisposed,  jwd^eclauae  "i^  not  elsewhere '>adde^ 

L.  1893.  eh.  74.  L.  1804.  ch.  30B.  L.  1895,  ch.  153.  L.  1898,  fe<>™  **»?  ?™^  !S!*!J*7,   •  ^^^'  originally  reyisedjrom 

ch.  112.  L.  1903,  ch.  621.  without  ohaoce.  except  the  »•  S. Pt.  3, oh. 2, tit. 4, 1 1. 
reference  to  the  statute;  oriclnally  revised  from  R.  8., 

pi.  3.  oh.  2.  tit.  4.  it  8, 9.  5  17  Justice's  court  not  to  be  held  ln>rta]n 

§  11.  Actions  genendly;  by  or  against  whom  "^"f*    .    ,        ^   ,   „     . .     u  ,j  • 

bcought  ^  justice's  court  shall  not  be  held  in  a  room 

An  action  cognizable  by  a  justice  of  the  LX^.TorlntlfaSoES'^m"''""  '"^ 

peace  may  be  brought  by  or  against:  ^zl    Z^       '"      \  "**J"'"*"»  ruum. 

1     A  pornoratinn-  Dertimttoii.— Code    av.    proc..    12868,   as  am.   by 

1.  A  corporation,  ^  1897.  ch.  404,  L.  1899,  ch.tl05,  L.  1919.  ch.  280,  in  part. 

2.  A  natural  person  in  his  own  right;  without  change  of  aubatanee.     For  original  derivation 

3.  A  town  or  county  officer  in  his  official  aee|i«,ante. 

"""^^L-  -^^      •               *  o«^              K  5  ^«-  <>en««l  powers  and  duties. 

Dcffliatfon. — Code    civ.    proc.,    12865.   as  am.  by  a    .     ^-         *  T                          .   . 

L.,  1882,  ch.  39^  in  part,  without  Qhance  of  subatance:  A  justice  Of  the  peace  must  hear,  try  and 

?"^^Sfi?yZ*^?22r/^^  ^*  ^•' P*' ^' *****  ^' ***•*•  *^' "^  determine   an    action   or   special   proceeding 

L.  1847,  ch.  470, 1 45.  brought   before   him   according  to   law   and 

{  12.  Action  by  representative.  ^^^^f  "^  ^^1  **!i^  purpose,  where  special 

s  X-.  A«uv«  uj  xciHWBwautuvo.  provision  IS  uot  Otherwise  made  by  law,  is 

An  action  cognisable  by  a  justice  of  the  vested  with  aU  the  necessary  powers  possessed 

peace  may  be  brought  by  an  executor,  ad-  by  the  supreme  court. 

mmistratpr,  a  trustee  of  an  express  trust,  or  a  D«rif»tion.-Code   civ.    proc..    f  2868.  a.  am.  by 

receiver  m  supplementary  proceedings.  l.  1897.  eh.  404,  L.  1899.  oh.  106,  L.  1919.  ch.  280.  last 

Dwlfmtloii.— Code   civ.    proc.,    1 2865,   aa    am.   by  wntenoe,  rewritten,  without  change  of  aubttance.     For 

L.  1882.  ch.  309.  in  part,  without  ebmnjn  of  aubatance:  on«»nal  derivation  see  i  16,  ante. 
origiBally  reviaed  from  R.  S.,  pt.  3.  eh.  2,  Ut.  4,  1 5,  and 

L.  1847.  ch.  470. 1 45.  §  19.  Criminal  contempt 

f  18.  Limitation  of  actions;  objection,  how  ,  A  justice  of  the  peace  has  power  to  punish 

taken.  '^^  ^  criminal  contempt  a  person  guilty  of 

An  action  must  be  commenced  after   the  ^'^I'^VSL^iiLw"'''^^^                           •      i     . 

cause  of  action  has  accrued  within  the  period  hiaJ^of  wl^-  ^^^K«„'''-wi'''*'*??^ 

prescribed  by  law;  but  the  objection  thkt  the  J'^^TI^^ZIf^ ♦k'°'    a\  ^*8?*,'"  ^^^ 

iction  was  iot  commenced  i^thin  the  time  tnal  of  an  action  the  rendmrjg  of  a  judgment 

limited  can  be  taken  only  by  answer.  Z^.^J^A^Ji^^'?'^A^'^l^^\^}'T'  ^""^ 

n.,  ■»,_,,  _n_  ««^«  .u,  \^    tsan  iA,a   a^*  behavior  directlv  tends  to  interrupt  the  pro- 

.e5S?*1VSi^Slfly7^vi£r&oL'^^^  ceedin^  or  to  Trnpair  the  respect  due  to  Ws 

f  74,  in  part,  and  1 89.    1 418,  first  sentenoe.   cniginaUy '  authority. 

reviaed  from  codfe  of  proc.,  §74.  2.  Breach  of  the  peace,  noise  or  other  dis- 

S 14.  TaT^n-keeper.  di«,«Ufl.<L  JjA^^^^rectly  tending  to  intermpt  his  official 

A  justice  of  the  peace  who  is  an  innhokler  3.  Resistance  wilfully  offered  in  his  presence 

or  tavern-keeper  engaged  in  the  liquor  traffic  to  the  execution  of  his  lawful  mandate, 

or  at  whose  inn  or  tavern  liquor  is  sold  has  no  He  has  not  power  to  punish  for  a  criminal 

power  or  jurisdiction  under  any  provision  of  contempt  in  any  other  ease. 
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I  SO.  Punishment  for  coat«inpt 

Pimiahmeiit  for  contempt  spedfied  in  the  laat 
section  may  be  b^  fine  not  exceeding  twenty- 
five  dolWs  01  by  imprisonment  in  the  county 
j^  not  exceeding  five  days,  or  both,  in  the 
discretion  of  the  justice.  Where  a  person  is 
eomnutted  to  priatm  for  the  non-p&yment  of 
such  a  fine  he  must  be  diacharaea  at  the  ex~ 
piration  of  ten  days;  but  irhere  he  is  also  com- 
mitted for  a  definite  time  the  t«n  daVB  must  be 
computed  from  the  expiration  of  tlie  definite 

IMrleatlon. — Code  cIt,  piw.,  |  2871.  witlioat  ohans«; 
ontfimUy  t«vuKl  from  R.  S.,  pt.  3.  ah.  2.  (it.  4, 1 37S. 

J  31,  Offender  to  be  heard. 

A  person  shall  not  be  puni^ed  by  a  justice 
of  the  peace  for  a  contempt  until  an  oppor- 
tunity has  been  given  him  to  be  heard  in  his 
ddence.  And  for  that  purpose  the  justice  must 
issue  a  warrant  directed  genra-ally  to  any  con- 
stable of  the  county,  requiring  the  constable 
to  bring  the  ofTender  before  aim. 


8eB«laa83.  Wboiatybf.tMtmr- 

34.  Aulliariti'af  MtaiD<r:l><n'P*o*>d. 
U.  OittrdlaaadlltvntiiriBfuitDUntia. 
Se.  GusnUui  >d  Ihon  for  InTuit  ariaaiUii 
r  han  to  pnjMeota  or  c 


■poortMniiii. 
IS.  Contanta  of  patitun. 
W.  VbanandhowlMFa 


4a  NotlkblafoieaataudtaM. 

41.  Wb«n  iMve  mu  bs  rarokad. 

42.  Ciat*iBtavtirc3petllloiuir. 

43.  Appeal,  bow  tffaotcd  by  ordar. 

5  SS.  Who  mar  be  ioinad  as  pUintif 

All  persons  hAvin^  an  interest  in  the 

of  the  action  and  m  obtainiiw  the  Joi 

demanded  may  be  joined  as  plainti^ 

as  otherwise  ciqirenly  prescnbed  in  u 

DtrtraOoa.— Cods  dr.  proa.,  |  44«,  mad*  n 
to  jiwUw  onrt  praotiaa  by  aoda  oiv.  proa.,  1 8347. 
1 446,  oriciiiaUy  itvlaed  irom  ooda  of  fom.,  1 11' 

i  36.  Who  majr  bo  joined  as  defend 


adverse  to  the  plaintiff,  or  who 

party  defendant  for  the  complete  determ 
or  settlement  of  a  question  involved  the 


orisiDaUr  nviied  (i 

i  3S.  Record  of  conviction. 

A  justice  who  convicts  a  person  of  a  con- 
tempt must  within  ten  days  aftw  the  conviction 
make  up,  subscribe  and  file  in  the  county 
clerk's  office  a  reotml  thereof  stating  therein 
the  particular  circumstances  of  the  offence  and 
the  punishment  awarded  by  him  upon  the 
conviction. 


S  33.  Requisites  of  commitment 

A  warrant  of  commitment  for  a  contempt 
must  set  forth  the  particular  circumstances 
of  the  offence,  otherwise  it  is  void. 


Dh.  SOS,  L.  leil.  ah.  24,  StM  le 
ezpnaaly  mads  applicable  to 
eod*  ov.  proo.,  |  ^347.  aubd. 

eluded.  1447,  oriziaaLly  rei 
Ills,  in  part. 


Every  action  must  be  prosecuted 
name  of  the  real  propatjf  in  intact, 
that  an  executor  or  administrator,  a 
of  an  express  trust,  or  a  person  a^rea 
thorised  by  statute,  may  sue  without 
with  him  the  person  for  whose  benefit  i 
tion  is  prosecuted.  A  person  with  whoi 
whose  name  a  contract  is  made  for  the 
of  another  is  a  trustee  of  an  sxpresi 


o  overseer  or  superin- 


fn^D^ty  nTLiad  fr0ta  R.  S.,  \ 

i  34.  Fine  to  be  paid 
tendent  of  Ibe  poor. 

An  officer  who  collects  or  receives  a  fine 
imposed  by  a  justice  of  the  peace  for  a  con- 
tempt, must  pay  the  money,  within  ten  davs 
thereafto',  for  the  benefit  of  the  poor  to  tne 
overseer  or  superintencent  of  the  pocM*  of  the 
town,  city  or  district  wherein  the  fine  was 
imposed;  or,  where  there  is  no  such  officer,  to 
the  officer  or  officers  performing  corresponding 
functions  under  another  name,  unless  the 
board  of  supervisors  has  directed  the  payment 
of  fines  and  penalties  to  the  supervisor  of  the 
town  in  a  case  where  it  is  authorised  by  law  so 
to  do. 

DotiBltott.— Code  or.  proo.,  }  2S7B.  •ritbout  obansa. 


Partlef  to  Actkm 


oh.  41S.  wIUiou 
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J  28.  Actions  and  proceedings  by  aod « 
married  women. 

In  an  action  or  special  proceeding  a  n 
woman  appears,  prosecutes  or  d^^idj 
or  joined  with  other  parties  as  if  she  was 
It  IS  not  necessary  or  proper  to  join  her  hi 
with  her  as  a  party  in  any  action  or 

Ktceeding  affecting  btr  separate  pn 
e  husband  is  not  a  necessary  or  propel 
to  on  action  or  special  proceeding  to  i 
damages  to  the  person,  estate  or  chara 
his  wife.  The  husband  is  not  a  necesa 
proper  party  to  an  action  or  special  prot 
to  recover  damages  to  the  person,  est 
character  of  another  on  account  of  the  wi 
acts  of  his  wife  committed  without  1 
stigation. 

IMilTMlsa.— Code  dv.  proo.,  1 400,  aa  aoL  by 
ah.  4IS.  L.  1879.  ob.  MS,  U  ISM),  dk.  HS,  L.  1969 

_.,. 1 — ^.  m^j,  appUoobla  to  juitioa  oourt 

pros.,  13347,  aubd.  S.    f4aO.  orisii) 

from  oode  oiF  pros.,  1 114. 


S2.  Parttea  may  aKior  in 


Two  or  more  persons  ssTcrally  liable 
the  eama  written  instmment,  mcludii 
psrtiee  to  a  bill  of  exchange  or  a  ptoa 


1 


art.  2                                                PARTIES  TO  ACTION  H  30-39 

note,  whether  the  action  is  brought  upon  the  The  guardian  so  appointed  is  responsible  for 

instrument  or  by  a  party  thereto  to  recover  the  costs. 

against  other  parties  liable  over  to  him,  may  TkwtnUon.-Code  civ.  proc..  f  2887.  without  ohsoge;' 

be  included,  all  or  any  of  them,  as  defendants  onsinAlly  revised  from  R.  8.,  pt.  8,  oh.  2,  tit.  4. 1 40. 

''""^l^Z  "^^  "^  ^  ""^i^ ""'  ^^'^^^'i^ill-  §  »•  Ouardkn  ad  litem  fof  Infant  defend- 

Dcrlfmnmi. — Code  av.  proc.,  1 4M,  aa  am.  by  L.  1877,  mJim 

ch.  41S,  without  change;  made  applicable  to  justice  court  *'><*• 

prmotioe  by  code  dv.  proc.,  §3347,  eubd.  3.  §454,  orisi-  After  the  service  and  return  of  a  summons 

nally  rev«ed  from  code  of  proc..  1 120.  ^j^^^  ^  ^^^^^  defendant,  no  Other  proceed- 

{  80.  Joinder  does  not  affect  other  relief.  i^  ^^haU  be  taken  in  the  action,  until  a  person 

The  joinder  of  a  person  as   defendant   in  ^,^^^,^^,^  to  appear  as  Ws  guardian 

an  action  with  anoth^  person,  as  prescribed  1?'^*''',P'?P^''L^^               Upon  the  nominar 

in  the  last  section,  does  not  affect  his  right  to  *'^^  ^'  **^«  defendajit  the  jusUee  must  ypoint 

any  order  or  oth^r  relief  to  which  he  would  ^^75^^  S^""  ^^  *^  P^^   If  therfefend- 

have  been  entitled  if  he  had  been  separately  ^ll^^'^SV^r'^  T*"  ^'"'^'^  ""^  *^-*^ 

sued  in  the  action  mons,  or  if  he  neglects  or  refuses  to  nominate, 

^ A*  J    '•              .  ^«.  -j*u    ^   u  the  justice,  on  the  application  of  the  plaintiff, 

Doiratton. — Code  or.  proc.,  |4W.  without  chance;  --v„„*  ««^:' *  ««„  ««^!ir- •v^-^^^  „«  u:»  Jr.««j:«« 

ade  aopUoable  to  jurtioe  court  V?«tioe  by  code  dv.  ^Y  appomt  any  proper  person  as  his  guardian. 


made 


proc.,  1 1^7,  mibd.  3.    1 455,  onginaUy  re\-i8ed  from  The  Written  consent  of  the  person  80  appointed 

L.  1841,  di.  282,  f  1.  must  be  filed  with  the  justice  before  his  appoint- 

fiSl.  Rteht  of  Infant  to  brins  action.  ment.     The  guardian  so  appointed  is  not  re- 

i„     -*-•-                        .   --*                      .  sponsible  for  any  coets. 

Where  an  infant  has  a  right  of  action  he  is  iHrtnitton.-Code  dv.  proc..  1 2888.  without  change; 

entitled  to  maintain  an  action  thereon,  ana  origiDaliy  revised  from  R.  8..  pt.  3,  ch.  2,  tit.  4,  fi  42, 43. 
the  same  shall  not  be  deferred  or  delayed  on 

account  of  his  infancy.  (87.  AppUcatian  for  leave  to  piosecate  or 

]|«rlTatto«i.-<Code  dv.  proc.,  {  468,  without  chance;  defend  as  a  poor  person. 

TXMule  apirfioable  to  justice  court  practice  by  code  dv.  *   »^^»«.  ^u^  ^u.^ *v-i.  u-  u  ..        * 

proc.,  i  S47,  mibd.  3.  f  468.  originaUy  revised  from  R.  8..  A  Pe«on  who  alleges  that  he  has  a  cause  of 

pi.  3,  ch.  8,  tit.  2,  { 1,  am.  by  strudnc  out  words  -to  action  against  another  person,  or  an  interest  m 

recover  real  oroperty  or  the  pcssesdon  thereof,  or  to  property  which  is  the  subject  of  an  action,  may 

reeov«r  any  d^t  or  damac.  ^ppj^  y^^  petiHaii  to  the  justice  before  whom  the 

S  82.  Parties  may  appear  in  person  or  by  ^^l^V^  pendii^j,  or  before  whom  it  is  intended 

attorney.                 '     «-«'             «-                   '  to  be  brought,  for  leave  to  prosecute  or  defend 

.       V*     .              i.-      u  ^           •     *•       *  xi-  M  a  poor  person.    (Am.  by  L.  1921,  ch.  200,  in 

A  party  to  an  action  before  a  justice  of  the  effectOct  1,  1921.) 

peace,  who  is  of  fuU  age,  may  appear  and  prose-      ,•  -^   .    .-      Vr._,    '. . . .,«  w-  r  ,«», 

r«i.^  ^«  A^t^^A  4.u^  --«;«  ;«  \J^^^  ««  K«  »4.4v^.  '    Dmratlon, — Code  av.  proc.,  i  458,  as  am.  by  L.  1801, 

<5Ute  or  defend  the  same  in  person  or  by  attor-  ,^  j^n  rewrittenLpriiSmaiy  reused  from  R,  8..  pt.  3. 

ney  at  his  election  unless  he  has  been  judicially  tt^8>^  ut.  1.  i  1.   This  and  the  foUowins  sections  in  this 

declared  to  be    incompetent  to  manage    his  '^'^^JS^^'^'^^ir^i^^  ^*ft  ^f'iwf '*^ '  S  *^7^k  * 

«w  •                                       ^                               *'  By  code  oiv.  proc.,  |  3347,  subd.  Si  the  provisions  of  the 

^li^n,  ^ode.ralsitmc  to  actions  by  poor  peivons  are  mads  an>U- 

DetlvatlMi.— Code  dv.  proc.,  1 2886,  without  change:  <»t>ie  to  all  courts.    The  mibject  has  b^en  transfsirea  to 

originally  revised  from  R.  8.,  pt.  3,  ch.  2,  tit.  4,  f  96,  and  this  law  so  as  to  mclude  the  whole  scheme  of  in-ooedure 

ibst  clause  of  §41.  applicable  to  justices'  courts.    Some  providons,  however, 

in  the  existing  sections  relating  to  this  subject  have  been 

i  88.  Who  may  be  attorney.  omitted  here,  because  not  deemed  practicable  in  justices' 

•                         ,                .  .             -  court  procedure. 

Subject  to  the  provisions  of  sections  two 

hundred  and  seventv-one  and  two  hwnGbred  §88.  Contents  of  petition, 

and  seventy-two  of  the  penal  law,  any  person,  The  petition  must  state; 

other  than  the  constable  who  served  the  sum-  1.  The  nature  of  the  action  brought  or  in- 

mons  or  the  venire  or  the  law  partner  or  clerk  tended  to  be  brought,  and  the  intei-est  of  the 

of  the  justice,  may  be  the  attorney  for  a  party  petitioner  therein, 

to  an  action  before  a  justice  of  the  peace.  2.  That  the  applicant  is  not  worth  one  hun- 

Dolvattoii.— Code   dv.   proc.,   |2880,  as  am.  by  dred  dollars  besides  the  weanng  apparel  and 

k  S!°St.t  rzllfcTjIrri.SXt'lSS^S/SS  ^^^^  necessary  for  himgelf  and  his  family, 

L.  1847,  ch.  470.  II 52,  53.  and  the  subject-matter  of  the  action. 

It  must  be  verified  by  the  applicant  or,  if  he  is 

{  84.  A«tiiority  of  attorney;  how  proved.  under  the  age  of  fourteen  years,  by  his  guardian 

The  justice  diall  not  permit  a  person  to  ap-  ad  litem,  and  must  be  supportea  by  a  certificate 

pear  as  attorney  unless  his  authoritv  is  proved  of  a  registered  attome}[  to  the  effect  that  he  has 

oy  the  affidavit  or  oral  testimony  of  himself  or  examined  the  case  and  is  of  the  opinion  that  the 

iinother  or  admitted  by   the  adverse  part;^.  applicant  has  a  good  cause  of  action  or  defense. 

Such  authority  may  be  conferred  orally  or  in  Dertvatlon.— Code  civ.  proc..  1 450.  as  am.  by  L.  1891, 

^mtinff  ^'  170.    Last  paragra^  rewritten,  but  without  intended 

H!_7  '^          ^  J      .                 .  ««^            ...        t-  .  change  in  substafice.    The  clause  "and  the  interest  of  the 

Dvlvatlon.— Code  av.  proc.,  1 2800, ,  rewntten,  but  petitioner  therein  "  has  been  added  at  the  end  of  subd.  1 . 

-within^  jptended  change  of  sulMtance;  ongmally  revised  f  459,  origmally  revised  from  R.  8.,  pt.  3,  ch.  8,  Ut.  1. 1 2. 

from  R.  8.,  pt.  8,  ch.  2,  tit.  4, 1 45. 

{  86.  Guardian  ad  Utetn  for  infant  plaintiff.  §  '••  ^^«^  •"^  ^^^  ^«*^®  granted. 

Before  a  summons  is  issued  in  behalf  of,  or  an  .,  The  justice  to  whom  the  petition  is  presented 

issue  is  joined  without  summons  by,  an  infant  i' satisfied  of  the  truth  of  the  facts  alleged,  and 

plaintiff,  the  justice  must  appoint  a  competent  that  the  applicant  has  a  good  cause  of  action  or 

and  responsible  pcwon,  nominated  by  the  plain-  defense,  may  by  order  admit  him  to  prosecute 

tiff  or  his  general  guardian,  to  appear  as  his  <>«*  defend  as  a  poor  person, 
guardian  for  the  purpose  of  the  action.    The    .  D«rt^oi».--<^e  ^v.  proc.,  1 460,  re^tten^ 

*^T.       «^„«^„*  ^*  ♦K^\~L>».  ««v  »^w^i^^.^  .ni,^  mtended  change  m  substance,  except  that  the  provision 

written  eonaent  of  the  person  SO  appointed  must  |^  ^j^  aswgnment  of  an  attornoy  has  been  omitted. 

ibe  frod  with  the  justice  before  his  appointmeQt.  |  M0>  origin^  revised  from  R.  8.,  pt.  3,  ch.  3,  tit.  l^ll 

•alii' 
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JUSTICE  COURT  ACT 


art.  3 


f 


§  40.  Not  liable  for  costs  and  fees. 

A  person  so  admitted  may  prosecute  or  de- 
fend nis  action  without  paying  fees  to  any  offi- 
cer or  juror;  and  he  shall  not  be  prevented  from 
prosecuting  or  defending  the  same  by  reason  of 
his  being  liable  for  the  costs  of  a  former  action 
between  the  same  parties.  A  judgment  ren- 
dered against  him  shall  not  include  costs. 

Dtfl^atlon. — Code  civ.  proe.,  f4dl,  rewritton,  but 
without  intended  change  in  substance;  originally  revised 
rom  R.  S.,  pt.  3,  ch.  8,  tit.  1,  i  4. 

§41.  When  leave  may  be  reyoked. 

If  the  person  so  admitted  is  guilty  of  improper 
conduct  m  the  prosecution  or  defense  of  his  ac- 
tion or  of  wilful  or  unnecessary  delay,  the  justice 
may  in  his  discretion  revoke  the  order  admitting 
him  to  prosecute  or  defend  as  a  poor  person ;  and 
he  shall  thereafter  be  deprived  of  all  the  privi- 
leges conferred  thereby. 

Derivation.— Code  oiv.  proc.,  §  462,  amended  without 
change  in  substance;  origixially  revised  from  R.  8.,  pt.  3, 
ch.  8.  tit  1.  f  5. 

§  42.  Costs  in  favor  of  petitioner. 

Where  costs  are'awarded  to  a  person  who  has 
been  admitted  to  prosecute  or  defend  as  a  poor 
person,  and  collected  from  the  adverse  party, 
they  must  be  paid  over  to  the  officer  or  juror 
entitled  thereto  as  prescribed  in  this  act. 

DcrlvatiOB.— Code  dr.  proc.,  {467.  rewritten,  but 
without  intended  change  in  substanoe. 

§  43.  Appeal,  how  affected  by  order. 

A  party  cannot  take  or  maintain  an  ai^eal  as 
a  poor  person,  but  where  an  appeal  is  taken  by 
the  adverse  party,  an  order  under  this  article  is 
apph'cable  in  favor  of  the  petitioner  as  respond- 
ent on  the  appeal. 

P^  Dslvation.— Code  dv.  proc,  §466,  rewritten,  but 
without  intended  change  in  substance. 

ARTICLE  8 
Commencement  of  Action 

Section  44.  Action;  how  commenced. 

45.  Contents  of  summons. 

46.  Summcms,  when  returnable. 

47.  Complaint  may  accompany  summons. 

48.  Service  of  summons. 

49.  Indorsement  upon  summons.  .  •     • 

50.  Serviee  of  summons  on  a  domestic  mumcipal 

corporation. 

51.  Service  on  other  corporations. 

62.  Service  on  a  person   or  partnership  doing 
busmess  in  a  county  other  than  that  oi 


reddence. 
53.  Service  upon  railroad  corporations. 
64.  Service  on  express,  insurance  and  telegrapb 

companies. 
56.  Last  two  sections  qualified.    ^       ^        . 

56.  Second  and  third  summons;  effect  thereof. 

57.  Where  name  of  defendant  is  unknown. 
6&  Return  of  summons.,  , 
59.  Designation  for  service  ¥^en  person  absent. 

§44.  Action;  how  commenced. 
An  action  is  commenced  before  a  justice  of 
the  peace: 

1 .  By  the  service  of  a  summons;  or 

2.  By  the  voluntary  appearance  of  the  parties 
and  the  filing  of  the  complaint,  either  with  or 
without  a  joinder  of  issue. 

Dwlfattoa.'-Code  dv.  proc.,  1 2876,. rewritten  and 
amended.  The  requirement  that  ismie  be  joined  has  bewi 
omitted.  Under  this  asotion,  as  amended,  the  action  is 
deemed  to  be  commenced  if  the  parties  aerially  appear 
befon  the  justice,  and  the  plaintUf  files  his  complaint, 
whether  the  defendant  interposes  an  ansm  or  w^tjHis 
voluntary  appearance  is  deemed  to  oonter   junssenon 


with  the  same  effect  as  if  a  summons  had  been  served. 
This  does  not.  however,  permit  the  plaintiff  to  take  iudc- 
ment  by  default  without  ivoof ,  either  by  a  verified  com- 
plaint in  the  cases  authorised  or  on  the  production  of 
evidence  to  sustain  his  complaint^  if  not  verified.  1 2876, 
originally  revised  from  R.  S.,  pt.  3,  eh.  2,  tit.  4.  §§  11-13. 

{46.  Contents  of  summons. 

The  summons  must  be  directed  generally  to 

any  constable  of  the  county  where  the  justice 

resides;  and  it  must  command  him  to  summon 

the  defendant  to  appear  before  the  justice  at  a 

place  specified  therem  to  answer  the  complaint 

of  the  plaintiff  in  a  civil  action. 

Derivation.— Code  civ.  proc.,  §2877,  as  am.  by 
L.  1904.  ch.  09,  first  sentence,  without  change;  onginalty 
revised  from  R.  8.,  pt.  3.  oh.  2,  tit.  4, 1 14. 

{  46.  Summons,  when  returnable. 

A  summons  must,  be  made  retuiriable  at  a 
time  therein  specified,  not  less  than  six  nor  more 
than  twelve  ciays  after  the  day  of  its  issue;  ex- 
cept that  where  it  is  accompanied  with  an  order 
to  arrest  the  defendant ,  it  must  be  made  return- 
able  immediately  upon  his  arrest,  and  within 
twelve  days  after  the  day  of  its  issue.  A  sum- 
mons shall  not  be  returnable  on  a  legal  holiday. 

DHivatioti. — Code  civ.  proc.,  {2877.  as  azP'  by  L. 
1904,  oh.  99,  last  two  sentences  rewritten,  without  in- 
tended change  of  substance;  originally  revised  from  R.  8., 
pt.  8,  oh.  2.  tit.  4, 1 14. 

§  47.  Complaint  may  accompany  summons. 

A  copy  of  the  complaint  may  be  served  with 
the  summons. 
DHiimtion. — New. 

§  48.  Service  of  summons. 

Personal  service  of  the  summons  must  be 
made  by  delivering  a  copy  thereof  to  the  defend- 
ant; except  where  it  is  specially  prescribed  in 
thds  act  that  personal  service  may  be  made  by 
delivering  a  copy  to  another  person.  Where 
service  of  a  summons  is  personal,  it  must  be 
made  at  least  six  days  before  the  time  of  appear- 
ance specified  therein;  except  where  it  is  accom- 
panied with  an  order  of  arreist. 

DaflTation.->-Code  civ.  proc..  f  2878.  without  chanfc; 
originaUy  revised  from  R.  ST,  pt.  3.  di.  2.  tit,  4,  f  16. 

{  49.  Indorsement  upon  summons. 

In  an  action  to  recover  a  penalty  or  forfeiture, 
given  by  a  statute,  if  a  copy  of  the  oomplaint  is 
not  delivered  to  tne  defendant  with  a  copy  of 
the  summons,  a  seneral  reference  to  the  statute 
must  be  indorsed  upon  the  cop;y  of  the  sum- 
mons so  delivered  in  the  following  form:  "Ac- 
cording to  the  provisions  of,"  ete.,  adding 
such  a  description  of  the  stetute  as  will  identify 
it  with  convenient  certainty,  and  also  specifying 
the  section,  if  penalties  or  forfeitures  are  given 
in  different  sections  thereof,  for  different  acts  or 
omissions. 

Dcrlvatioii.— Code  dv.  proc.,  1 1807,  withoat  diaats; 
originaUy  revised  from  R.  8.,  pt.  3.  eh.  8»  tit.  6,  f  7. 

§  60.  Service  of  summons  on  a  domestic  mu- 
nicipal corporation. 

Personal  service  of  a  summons  on  a  domestic 
municipal  corporation  must  be  made  by  deliver- 
ing a  copy  thereof  anywhere  within  the  state  as 
follows: 

1.  If  the  action  is  against  a  city,  to  the  mayor, 
comptroller,  treasurer,  counsel,  attomj^  or 
elerk;  or  if  the  city  lacks  either  of  those  cffioenB, 
to  the  offieer  performing  ooiresponding  fune- 
tions  under  another  name.  ^ 


art.  3  COMMENCEMENT  OF  ACTION  §§  51-rt^ 


y 


2.  If  the  aetion  16  against  a  village,  to  the  preft>  §58*  Service  upon  railroad  corporations, 
ident,  clcdc,  or  any  trustee  thereof.  Where  the  defendant  to  be  served  is  a  raikoad 

3.  If  the  action  is  against  a  county,  to  tli6  corporation  and  no  officer  thereof  resides  in  the 
chairman  or  clerk  of  the  board  of  supervisors,  county  to  whom  a  copy  of  the  summonsinay  be 

4.  If  the  action  is  against  a  town,  to  the  super-  delivered  as  prescribe  in  the  foregoing  sections 
vTsor,  town  clerk,  or  any  justice  of  the  peace  of  this  article,  it  may  be  personSy  served  bv 
thereof.            ...            ,          .     .  ddivering  a  copy  thereof  to  a  local  superintena- 

6.  If  the  action  is  agadnst  a  school  district,  to  gnt  of  repairs,  might  agent,  agent  to  sell  tickets, 

any  member  of  the  board  of  education,  any  or  station  keeper  of  the  corporation,  residinj^ 

trustee,  the  secretary  or  clerk.  the  county;  unless^  at  least  thirty  days  before  it 

]|«lfmtlmi.~Code  dv.  proo..  1 481,  in  part,  extended,  was  issuea.  the  corporation  had  filed  in  the  office 

l!*M*  \  *5  •  oombination  of  si^.  1,  2  of  that  Motion,  of  the  clerk  of  the  county  a  written  instrument 

f^^^r^bTui^m  iTisSb.  th"^ JrHJ^bTTt"  d^gnating  a  person  resi<W  in  the  county  upon 

rabd.  3  from  code  of  proc..  1 184,  subd.  1.  whom  process  to  be  issued  by  a  justice  of  the 

peace  against  it  may  be  served;  in  which  cas^  tiie 

Where  tJie  defendant  to.be  wrvedw  a  oorpo-  nrt»»tioii.-Code  dy.  proo..  i2880.  v  >m.  by 
ration  other  than  a  domestic  municipal  corpora-  l.  1900,  oh.  fill;  without  thuite;  <«icinaUy  nviaed  <nm 
tion,  personal  so^oe  of  the  summons  must  be    L.  iSM,  oh.  282,  H  M>  U- 

SLSeJSr^foUo^^  ''"""  ^"^"^       «r  JSS^--  •*^'  ^-"-^^^  '"*^*^- 

1.  If  the  defendant  be  a  domestic  corporation,    8^  compaiucs. 

to  the  president  or  other  head  of  tiie  corporation,  Where  the  daendant  to  be  served  is  a  corpo- 

the  secretary  or  clerk;  the  cashier,  treasurer,  a  ration,  assodation,  partnership  or  person  doing 

managing  agent,  or  any  director  or  trustee,  by  business  m  the  state  as  an  express  company,  an 

whatever  official  title  he  is  called.  insurance  company,  or  a  telegraph  company,  and 

2.  If  the  defendant  be  a  foreign  corporation,  no  person  resides  m  the  county  to  whomla  copy 
to  the  president,  treasurer  or  secretary;  or,  if  of  the  summons  may  be  delivered,  as  prescribed 
the  corporation  lacks  either  of  these  officers,  to  in  the  foregoing  sections  of  this  article,  it  may  be 
the  officer  performing  corresponding  functions  personally  served  on  the  express  company, by 
und^  another  name;  or,  to  the  cashier,  a  director  delivering  a  copy  thereof  to  any  local  or  general 
or  managing  agent  erf  the  corporation;  or.  to  agent  to  receive  freight  or  parcels,  route  agent, 
a  person  designated  for  the  purpose  as  provided  or  messenger  of  the  defendant,  residing  in^the 
in  section  sixteen  of  the  general  corporation  law.  county,  and  on  any  insurance  company|by  de- 

-.    .  ...-    _^  .     .„      _    # .«,      K^   o   A^Qo  livering  a  copy  thereof  to  any  local  or  general 

«iffi^*^:di^inif£-itlp1^^^  agent  Of  the  defendant,  reddfng  in  Uie  county, 

rewritten  and  oombined  without  intended  ehauace  of  and  on  any  telegraph  company  by  deuvenng  a 

subsunoe.  By  the  terms  of  code  oiv.  proc..  \  432,  lubd.  3,  ^opy  thereof  to  any  office  manager  of  the  def end- 

aemoe  on  the  cashier  or  a  director  or  managus  agent  of  a     „.^a  «,,«:  j:«„  ;„  xu;:  „,^„«i.„.  ,.«i^«  «*  i^«^  ^u:^.. 
foreion  corporation  could  not  be  madeiTa  dSsnation    ant,  residing  in  the  county :  unless  at  least  thuty 

filed  with  the  secretary  of  state  of  a  person  upon  whom    days  before  it  was  issued,  the  defendant  had 

process  may  be  served  is  in  'o'^^^|»  ^SdSrf**'' "  ***     ^^  '^  ^^  office  of  the  clerk  of  the  OOUntv  a- 

f^?  wwS^S^SSS  ^SJSttedWviw  on  a  ^rStoi;    written  instrument  dewgnating  a  person  residpng 

nanaginc  agent  or  trustee,  in  ease  a  eorp<ffation  did  bust-     m  the  COUnty  upon  wfaom  process  to  be  issued  by 

ness  in  a  county  other  than  that  in  which  it  resided,  wiuoh.    ^  justice  of  the  peace  against  the  defendant  may 

of  course,  was  the  case  of  all  foreign  corporations.    The     i  '  «««,.^ .  ;«  ^iuTIk  «Z««  ♦!»-.  «,«n»^^n<.  «*-»,.  u"! 

last  paragraph  of  §  432  permitting  service  oTthe  secretary    be  Served;  m  wluch  oase  the  summons  may  be 


of  state  in  certain  oases,  added  by  L.  1909,  oh.  65,  has  not  personally  served  by  delivering  a  copy  thereof 

ssusr^i  «i/s??8rSt.f7*s:  ^  tit  *«  ^  p**""" » d€«gn«ted. 

am.  by  L.  1908.  ch.  311;  originaily  a  substitute  for  code  of  ,  I>«flf»dOii.--Oode    sir.    proc.,    {2881,  as  am.'br 

proo.,  f  184,  subd.  1,  and  L.  1865.  eh.  279,  ||  1-8.    1 2879.  L.  1896^  eh.^d49,  L.  1906»  ch.  211,  without  ehaoce;  orfgl- 

as  am.  by  L.  1904,  oh.  527;  orighiany  revued  from  code  of  n«Uy  revised  from  L.  1804,  eh.  411,  ||li  ^ 

Coo.,  1 64,  subd.  15,  last  clause;  L.  1847,  eh.  470,  1 75, 

rt  clause.  §  05.  Last  two  sections  qualified. 

,  Where  a  person  has  been  designated,  as  pre- 

\  02.  Service  on  a  person  or  partnershqi  doing  scribed  in  either  of  the  last  two  sections,  and  tiie 

business  in  a  county  other  than  that  of  residence,  designation  has  been  revoked,  or  it  appears,  by 

Where  the  defendant  to  be  served  is  a  person,  affidavit  or  the  return  of  the  constable  to  whom 

or  an  unincorporated  company  or  partnership,  ^  summons  has  been  duly  delivered  for  service 

doing  business  in  a  county  other  than  in  which  t^^  ^«  person  designated  is  dead,  *  or  has 

sudi  person  reddes,  or  in  which  sudi  company  ceased  to  reside  within  the  county,  or  that  he 

or  partnership  has  its  principal  place  of  business,  cannot,  after  due  diligence,  be  foimd  within  the 

personal  service  of  the  summons  may  be  made  county  so  as  to  deliver  a  copy  of  the  summons 

by  delivering  a  copy  thereof  anywhere  within  to  him;  the  original  summons,  or  the  second  or 

Se  state  to  a  managing  agent  of  such  person,  third  summons,  issued  as  prescribed  in  the  next 

partnership  or  company,  by  whatever  official  flection,  may  be  served  as  if  the  designation  had 

title  called.  not  been  made.     Such  a  designation  may  -be 

'               .  revoked  by  a  writing,  executed  and  filed  in  like 

oorporated  company  or  partnership,  rewritten.    The  see-  tne  aesignation. 

tion  is  obscure.    It  may  have  been  intended  to  apply  only  Detlvft«loil.— Oode  dv.  proo.,  i  2882.  without  ehange. 

to  A  managing  agent  within  the  oonnty  wherem  pitxMss  is 

issued,  but  in  terms  it  applies  to  a  managing  agent  in  any  t  ka    Sacond    and    tliird    mmnwina*    mMmt^ 

part  of  tiie  state,  the  oni&  condition  being  tiuktthe  person,  ^Ir-^f  ^^^               nura    BUmmons,    eOeCt 


company  or  parinerhip  shaU  do  business  m  a  oounty  other    uiermii. 

SS  iSf^  iffi'  SS^£"8«^ch°47o1r«        "^^^'^  **  •?!»«««.  »>y  the  return  of  the  oon- 
ISZ'JsSii  *        BtaWeto^riwm  «BuinmoM  has  been  duly  deltT- 
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end  for  service  that  it  was  not  served  for  any 
cause,  a  second  summons  may  be  issued  by  the 
s^me  justice,  in  the  same  action  within  twenty 
days  after  tne  first  summons  was  issued;  and, 
tipon  the  like  return  thereof,  a  third  summons 
may  be  issued  within  twenty  days  after  the 
second  was  issued.  The  second  or  the  third  sum- 
mons, as  the  case  may  be,  i-elates  back  to  the 
time  when  the  fbst  summons  was  issued;  and. 
with  respect  to  all  proceedings  before  actual 
service^  the  service  thereof  has  the  same  effect 
as  if  tne  first  summons  had  been  seasonably 
oerved.  For  the  purpose  of  issuing  a  new 
summons,  as  prescribed  in  this  section,  a  pre- 
vious simmions  may  be  returned  upon  tne  sixth 
or  any  subsequent  day  before  the  return  day 
thereof. 

DarlTatioii.— Code  oiv.  proo.»  {  2883,  without  chanse- 

f  67.  Where  name  of  defendant  is  unknown. 

Where  the  plaintiff  is  ignorant  of  the  name,  or 
part  of  the  name,  oi  a  defendant,  that  defendant 
may  be  designated  in  the  summons,  and  in  any 
otbler  process  or  i^oceedingin  the  action  by  a 
fictitious  name,  or  by  so  much  of  his  name  as  is 
known,  addipg  a  description  identifying  the 
person  intended.  The  person  so  designated 
must  thereupon  be  r^pmed  as  a  defendant  in 
the  action  and  as  sufficiently  described  therein 
for  all  purposes.  When  his  name,  or  the  re- 
mainder of  his  name,  becomes  known,  the  jus- 
tice before  whom  the  action  is  pending  must 
SBkeod  the  proceedings  already  taken  by  the 
insertion  of  the  true  or  full  name  in  place  of 
the  fictitious  name,  or  part  of  a  name;  and  all 
flubeequ^t  proceedings  must  be  taken  under 
the  name  so  inserted. 

PwliaUoiu— Code  dr.  proo.,  1 2884.  without  eh«iite; 
oriciiuaiy  revised  from  R.  8.,  pt.  3,  ch.  2,  tit.  4.  f  282. 

§  88*  Return  of  summons. 

A  constable  who  serves  a  summons,  or  a  sum- 
mons and  complaint,  must  make  and  deliver  to 
the  justice,  at  or  before  the  time  when  the  sum- 
mons is  returnable,  a  written  return  thereof 
under  his  hand  stating  the  time  when,  and  the 
manner  in  which  such  service  was  made.  A  con- 
stable who  fails  seasonably  to  serve  a  summons', 
or  a  summons  and  complaint,  delivered  to  him 
for  service  must  make  a  written  return  thereof 
under  his  hand  stating  such  failure,  and  the  rea- 
son thereof. 

Detltatlon. — Code  cir.  proo..  §2886.  amended  to 
iMlude  ft  caae  ^ete  ft  oomplftint  la  served  with  the  sum- 
mottk  See  oode  oiv.  proo.,  4  2986.  |288fi,  origiiiAlly 
miaedfrom  R.  8.,  pt.  8.  eh.  2»tit.  4,  §10. 

§89.  Designation  for  service  when  person 
absent 

An  adult  resident  of  the  state  may  execute 
and  acknowledge  in  the  manner  required  by 
law  to  entitle  a  deed  to  be  recorded,  a  written 
designation  of  another  resident  of  the  state  as  a 
person  on  whom  to  serve  a  summons  or  any  proo- 
eiss  or  other  pai>er  for  the  oommeneement 
against  him  of  a  civil  action  or  special  proceed- 
ing during  the  absence  from  the  United  States 
..of  the  person  making  it;  and  ma(y  file^tfae  same 
with  the  written  consent  of  the  pevsosi:  so  desig- 
nated, executed  and  acknowledced  intthe^ame 
manner,  in  the  office  of  the  clerK  of  the  county 
where  tne  pamm  mAag  thedoBena tiiin  resides. 
The  designation  must  specify  the  residence  of 
the  person  making  it,,  and  aiUo  of  'the  person 
designated,  and  it  revMN^i  iaf oree  during  the 


period  specified  therein,  if  any,  or  if  no  pmod  is 
specified,  for  three  yean  after  the  filins  thereof, 
but  it  is  revoked  earlier  by  the  deal£  or  legal 
incompetency  of  either  of  the  parties  thereto, 
or  by  the  fiifing  of  a  revocation  thereof,  or  of 
the  consent,  executed  and  acknowledgea  in  like 
manner.  Tne  clerk  must  file  and  record  sadi  a 
designation,  oonsent  or  revocation,  and  must 
note  on  the  record  of  the  original  designation 
the  filing  and  recording  of  a  revocation. 

While  the  designation  remains  in  forae  a 
summons  or  any  prooess  or  other  paper  for  the 
commencement  of  a  civil  action  or  special  pro- 
ceeding against  such  person  may  be  servea  on 
the  peraon  so  designated  in  like  maimer  and 
with  like  effect  as  if  it  was  served  personally  on 
the  person  making  the  designation. 

Italfatloii.— Code  dv.  proo..  1 480,  ss  ftm.  by  L.  1877, 
eh.  416.  L.  1800.  eh.  624.  rewritten  with  verbal  ohftase^ 
but  without  intended  chsnge  of  substftoee  eaceepi  etuuice  oi 
reference  from  "stste  of  New  York  "  to  "United  Stfttes." 
It  seems  by  its  terms  to  apply  to  a  justiooB*  eourt  and  is  a 
part  of  the  justices'  eourt  Iftw  by  referenoe  from  eods  otr. 
proo..  §  2006.  subd.  2. 

ARTICLE  4 
Order  of  Arrest 

Section  60.  Order  of  arrest;  in  wliat    cases  it  may  be 
granted. 

61.  In  whftt  actions. 

62.  On  what  papers. 
68.  Contents  oTorder. 

64.  Copy  of  order  and  other  papers  to  be  ssrred. 

65.  Duty  of  constable.  . 

66.  Return:  when  plaintiff  notified  must  am>ear. 

67.  Constable  to  keep  defendant  in  eustodor. 

68.  Motion  to  diaohftise  from  arrest. 

69.  Basis  of  applicftUon. 

70.  When  defendant  to  be  disoharaed. 

71.  Effect  of  disohargins  defendant. 

72.  When  plaint^  must  prove  estrinrie  facts. 

73.  Privilece  from  arrest. 

S  60.  Order  of  arrest;  in  wbat  case  it  may 
be  granted. 

At  the  time  when  the  summons  is  issued,  in 
an  action  specified  in  the  next  section,  the 
justice  who  issues  the  summons  must,  upon 
the  application  of  the  plaintiff  and  upon  com- 
pliance by  him  with  the  provisions  of  this 
article,  grant  an  order  for  the  arrest  of  the 
defendant  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  arrested  is 
not  a  resident  of  the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of 
the  county;  or,  if  there  are  two  or  more  plain- 
tiffs, where  all  are  non-residents  thereof. 

3.  Where  it  appears  to  the  satietfaction  of 
the  justice,  by  the  affidavit  of  the  plaintiff  or 
another  person,  that  the  defoidant  is  about 
to  depart  from  the  county  with  intent  not  to 
return  thereto. 

But  such  an  order  cannot  be  ipranted  where 
the  d^endant  against  whom  it  is  i^ipUed  for 
is  a  female. 

Dertratleil.— Code  dv.  proc.,  |  2894.  without  ehaiMs: 
originaUy  ravisedfrom  R.  8.,  pt.  8.  oh.  2,  tit.  4.  If  17,18$. 

(61.  In  what  actions. 

An  order  of  arrest  can  be  granted  onlv  in 
yi  action  brought  for  one  or  more  of  the  follow- 
ing causes: 

1.  To  recover  a  fine  or  penalty. 
\  2.  To  recover  damages  fcH*  a  personal  in- 
jury of  which  a  justice  of  the  peace  has  juria- 
ducUon;  an  injiuy  to  property  including  the 
wrongful  taking,  detention  or  conversion  of 
personal  property;  misconduct  or  neglect  in 


■Tt.  4 


ORDER  OF  ARREST 


office  or  in  a  profeesioiuil  eiDpLoyinent  fiwid; 
or  deceit.  But  this  Bubdivision  does  not  apply 
to  a  clsim  for  damBges  in  ui  action  to  reoover 
a  chattel. 

3.  To  reoover  for  money  received,  or  to 
recover  a  chattel  where  it  appean  that  the 
money  was  received,  or  that  the  chattel  was 
embeided  or  fraudeotly  misapplied,  by  a 
publie  officer,  or  by  an  attorney,  solicitor  or 
eounaellor,  or  by  an  officer  or  a^ent  of  a  cor- 
poration or  banJciog  association  m  the  course 
of  his  employment,  or  by  a  factor,  agent,  broker 
or  other  prison  in  a  fiduciary  capacity. 


Iiaa.31 

{  6S.  Ob  what  papen. 

Where  it  appears  to  the  justice,  by  the 
affidavit  of  the  plaialiff  or  anotha  petwm, 
that  a  Huflicient  cause  of  action  eTcists  a^aiut 
the  defendant  and  that  the  caae  is  withm  the 
provisioiu  of  the  last  two  sections,  he  must 
pwat  the  order  of  arrest  But  before  granting 
It  he  must. require  a  written  undertaking  to 
like  defendant  on  the  part  of  the  plaintiff  with 
one  IX'  more  Buraties,  apivovod  bv  the  justioe, 
to  the  ^eot  that,  if  the  dffe&dant  reoovera 
judgment,  the  tdaintiff  will  pay  aU  ccats  which 
mAy  be  awarded  to  the  deieodant  and  all 
damages  which  he  may  sustain  by  reason  of 
the  arrest,  not  exceeding  the  sum  specified  in 
the  undertaking  which  must  be  at  least  one 
buodred  dollara. 


fcvthwith  must  deliver  to  the  jus 
and  a  written  return  thereto,  ui 
stattng  the  manner  in  whidi  fat« 
it,  and  either  that  he  has  notifie 
or  that  he  could  not  do  bo  w 
diligence.  If  he  returns  that  b 
the  idaintifT,  the  latter  must 
one  hour  after  the  defendant  i 
fo»  the  jiHtiee;  otherwise  judgn 
must  be  rend^ed  against  him. 


(ST.  CenatabisM  keep  defend 
Hie  oocstable  executing  the  or 
eonstable,  by  direction  of  the 
keep  the  defendant  in  custody 
charged  by  the  order  of  the  ju 
ra^t  IB  rendered  in  his  favor; 
tion  shall  not,  in  any  cose,  excee 
from  the  time  when  the  defend 
before  the  justice,  unless  withi 
venire  is  inued  or  the  trial  of 
unless  either  ie 
int  of  the  defei 


nrkied  from  R. 


■sr^n 
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f  U.  CMteats  »f  order. 


-.   briefly „ 

and  it  must  direct  the  constable 
the  summons  to  arrest  the  defendant,  to  bring 
hjm  forthwith  before  the  justice,  and  to  notify 
the  plaintiff  of  the  atreet  if  he  can  do  so  with 
reosocAble  diligence. 

■wliatton.— Coda  dr.  proa.,  1 3807,  witlioul  ohuc*; 
ertslully  nvind  (rom  R.  8.,  pt.  3,  A.  3,  tit.  4,  |  30. 

t  W.  Copy  of  order  and  other  papers  to  be 
serred. 

A  copy  of  the  order  of  arrest  and  the  papers 
on  which  it  was  granted  and  of  the  undertaking 
must  be  delivered  by  the  constable  to  the  de- 
fendant when  the  arrest  is  made. 

i  6S.  Duty  ol  coastsUe. 

The  constable  at  the  time  of  serving  the 
summons  must  execute  the  order  of  arrest  by 
arresting  the  defendant  and  taking  him  forth- 
with bcKire  the  justice.  If  the  justice  is  absent 
or  unable  to  try  the  action,  the  constable 
forthwith  must  take  the  defendant  before 
another  justice  of  the  same  town  or  city  who 
roust  take  cognizance  of  the  action  and  pro- 
ceed therein  as  if  the  summons  had  been  issued 
and  the  order  of  arrest  had  been  granted  by 

Dtslfaasa.— Cods  dr.  pr«..  I  2SeS.  vilhoul  obusc; 
■viaiiullj  MTiMd  from  R.  8..  pi.  3,  sh.  S,  tit.  i.  |  21. 

{ 66.  Rstnm;  when  flalotUf  notified  must 
Kppear. 

The  constable  executing  the  oirlrx  of  arrest 


5  68.  Motion  to  dischsrge  fra 


1.  Without  I —    

the  plaintiff. 

2.  At  any  time  afterwards  be 
on  two  dajv  writiten  notice  aa 
on  the  plaintiff,  or  on  his  age 
who  appeared  [or  him. 

DttlmMsB.— Coda  dr.  ntoo.,  ISBi 
rewrittaD,  wlttaaul  diuse  of  MMtun 

1 6S.  Basis  of  i^pUcation. 

If  the  ^plication  be  made  o 
the  order,  it  must  be  founded  on 
if  any,  and  the  papers  on  whici 
granted.  If  the  ^plication  be  i 
it  also  may  be  founded  on  pre 
on  the  part  of  the  defendant, 
feudant  present  such  proof,  it  d 
bv  new  procJ  by  affidavit  on  I 
plaintiff  tending  to  sustiun  i 
arrest  recited  in  the  order,  J>ut 
affidavit  on  behalf  of  the  defe* 
to  be  used  by  him  on  the  applii 
served  with  the  notice  thereof 
.  proo„  1 3001 


by  pcDTidlBa  Uiat  the  tppUoa.^im  (or 
mide  not  onlv  od  Ihe  pliuDtiS'ipiiptn 
OD  bahalf  of  tha  dufendut.  Tb«  pn 
pcnoit  turn  cmly  to  MUdE  the  revuluit 
dflDDy  of  the  puiotia'a  pApen- 

i  70.  When  defendant  to  b4 

The  justice  must  grant  the  ap 
it  appears  that  the  case  is  no 
an  Older  of  arrest  is  authorized 
The  justice  also  on  the  defenda 
must  g^«nt  an  order  dischari 
arrest,  if  the  plaintiff  fails  to 
the  justice  an  execution  on  a  j 
favor  before  the  expiration  of 
he  is  entitled  thereto. 

D«rtTallan.— Coda  dv.  proo.,  |  21 
""iDoea,  wiCfaout  chuisa. 

I  71.  Effect  of  discharging  4i 

The  discharge  of  the  defend 
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J 


before  jud^ent,  as  prescribed  in  the  last 
section,  or  in  section  one  hundred  and  eighty- 
four  of  this  act,  does  not  affect  the  jurisdiction 
of  the  justice  over  the  action  which  must  pro» 
ceed  as  if  it  had  been  commenced  in  the  or- 
dinary manner.  His  dischar^  from  arrest 
after  judgment,  as  prescribed  in  the  last  sec- 
tion, does  not  affect  the  execution. 
]l«rivatton.-~Cod9  oiv.  proe..  1 2902,  without  ehance. 

§72.  When  pUdntiff  most  prove  extrinsic 
facts. 

Where  an  order  of  arrest  has  been  granted 
and  executed,  in  a  ease  specified  in  subdivision 
third  of  section  sixty-one  of  this  act,  the  plain- 
tiff cannot  recover  upon  a  default,  and  tiie 
defendant  is  entitled  to  judgment  upon  a  trial, 
unless  the  plaintiff  estaSlishes  all  the  mat|^ 
of  fact  which  are  required,  by  that  subdivision 
to  entitle  him  to  an  order  of  arrest. 

Derivatloii. — Code  dy.  proc.,  i  2903,  without  ofaMise. 

§  78.  Privilege  from  arrest. 

This  article  does  not  abridge  or  otherwise 

affect  a  privilege  from  arrest  given  by  law,  or 

a  right  of  action  for  the  breach  thereof.     A 

privileged  person  is  entitled  to  be  discharged 

from  arrest  by  the  order  of  the  Justice  before 

whom  he  is  brou^t,  upon  proof  by  affidavit 

of  the  facts  entitling  him  to  a  discharge:  or  he 

may  ai^ly  for  and  obtain  an  order  tor  his 

discharge  from  the  coimty  ju^ge  of  the  county 

where  the  arrest  was  made.    The  order  must 

foe  made,  upon  proof  by  affidavit  of  the  facts 

entitling  the  applicant  to  the  discharge;  and 

the  arrest  and  discharge  are  not  a  bar  to  a  new 

arrest  after   the  privilege  has   ceased.     The 

court  or  judge  may  make  the  order  without 

notice,  or  may  require  notice  to  be  given  to 

the  constable,  or  to  the  plaintiff,  or  to  both. 

Derivatloii.— Code  civ.  proc.,  1 3004.  The  new  matter 
it  intended  to  euiiply  the  omittea  referenoe  in  the  text  to 
code  civ.  proc.,  §  564,  ae  am.  by  L.  1895,  eh.  946. 


ARTICLE   6 
Attachment  of  Property 

fleotioD  74.  In  what  aotione  warrant  of  attadunent  may 
be  granted. 

75.  What  must  be  shown  to  procure  a  warrant. 

76.  Warrant;  form  and  contents  thereof. 

77.  Undertakiac. 

78.  Warrant;  how  executed. 

79.  Sale  of  perishable  property. 

80.  Service  <^  papera  on  defendant. 

81.  Undertaking  by  defendant;  redelivery  to  him. 

82.  Claim  by  third  person;  bond  and  delivery 

thereon. 

83.  Action  on  bond. 

84.  When  defendant  nnay  proeeoute  bond. 

85.  Return  of  warrant. 

86.  Motion  to  vacate  or  modify  warrant. 

87.  Effect  of  vacating  warrant. 

88.  Proceedings  where  summons  not  personally 


§  74.  In  what  actions  warrant  of  attachment 
may  be  granted. 

In  an  action  brought  before  a  justice  of  the 
peace  a  warrant  of  attachment  against  the 
property  of  one  or  more  defendants  must  be 
granted  upon  the  application  of  the  plaintiff, 
as  prescribed  in  this  article,  where  the  action 
b  brought  upon  a  judgment,  or  to  recover  for 
one  or  more  of  the  following  causes: 

1.  Breach  of  a  contract,  express  or  implied. 

2.  Wrongful  con  version  of  personal  property. 

3.  Any  oth^  injury  to  personal  property  m 


consequence   of   negligence,    fraud,    or   other 
misconduct. 

DcrlvattOD* — Code  err.  jiroe.,  1 2905,  without  change; 
originally  revised  from  R.  S.,  pt.  3.  oh.  2,  tit  4.  ||  26.  27; 
L.  1831,  oh.  300, 1 34.  in  part. 

§  76.  What  must  be  shown  to  procure  a  war- 
rant. 

To  entitle  the  plaintiff  to  such  a  warrant 
he  must  show  by  affidavit  to  the  satisfaction 
of  the  justice  as  follows: 

1.  That  a  sufficient  cause  of  action  exists 
against  the  defendant  to  recover  damages  for 
one  or  more  of  the  causes  specified  in  the  last 
section.  If  the  action  is  on  a  judgment,  or  to 
recover  for  breach  of  a  contract,  the  amdavil 
must  show  that  the  plaintiff  is  entitled  to  re- 
cover a  sum  stated  therein,  over  and  above  idl 
counterclaims  known  to  him. 

2.  That  the  defendant  is  a  foreign  corpora- 
tion; or 

3.  Not  a  resident  of  the  state;  or 

4.  If  the  defendant  is  a  natural  person  and 
a  resident  of  the  state,  that  he  has  departed 
or  is  about  to  depart  from  the  county  where 
he  last  resided,  with  intent  to  defraud  his  cred- 
itors or  avoid  service  of  a  summons,  cr  keeps 
himself  concealed  with  the  like  intent;  or 

5.  If  the  defendant  is  a  natural  person,  that 
he  has  removed  or  is  about  to  remove  property 
from  the  county  where  he  last  resided,  or  from 
the  county  in  which  the  action  is  brought^  with 
intent  to  defraud  his  creditors,  or  has  assigned, 
disposed  of  or  secreted,  or  is  about  to  assign, 
dii^>ose  of  or  secrete  property  with  the  like 
intent;  or 

6.  If  the  defendant  is  a  domestic  corpora- 
tion, that  it  has  removed  or  is  about  to  remove 
property  from  the  county  where  it  last  kept 
Its  principal  office^  or  from  the  county  m 
which  the  action  is  brought,  with  intent  to 
defraud  its  creditors,  or  has  assigned,  disposed 
of  or  secreted,  or  is  about  to  assign,  dispose  of 
or  secrete  property  with   the   like  intent;  or 

7.  If  the  defendant  is  an  adult  natural  person 
and  a  resident  of  the  state,  that  he  has  been 
continuously  without  the  United  States  during 
the  six  months  immediately  before  the  ap- 
plication, and  that  he  has  not  made  a  designa- 
tion of  a  person  on  whom  to  serve  a  summons 
in  his  behalf  as  prescribed  in  section  fifty-nine 
or  that  service  on  the  person  so  desi^ated 
cannot  be  made  with  due  diligence  m  the 
county  where  the  person  making  the  designa- 
tion resides. 

The  affidavit  must  be  filed  with  the  justice 

when  the  warrant  is  granted. 

Derivation. — Code  oiv.  proe.,  1 2006.  Sabd.  2  haa  been 
subdivided  for  more  oonvenient  referenoe,  but  without 
intended  change  of  substance,  i  2006,  oriiBinaUy  revised 
from  R.  S.,  pt.  3.  ch.  2,  tit.  4,  1 26,  in  part,  and  f  28; 
L.  1831.  oh.  aOO,  1 34,  in  part. 

§76.  Warrant;  form  and  contents  thereof. 

The  warrant  must  be  granted  by  the  justice 
who  issues  the  summons  at  the  time  when  the 
summons  is  issued,  and  it  must  be  indorsed 
thereupon  or  annexed  thereto.  It  must  be 
subscribed  by  the  justice,  and  must  briefly 
recite  the  ground  of  the  attachment.  It  must 
require  the  constable  to  whom  the  summons 
is  delivered  to  attach,  on  or  before  a  day  speci- 
fied therein  which  must  be  at  least  six  days 
before  the  return  day  of  the  summons,  and 
safely  to  keep  as  much  of  the  defendant's  goods 
and  chattels,  within  his  county,  as  will  satisfy 


art.  5                                       ATTACHMENT  OF  PROPERTY  H  77-88 

the  plaintiff's  demand  with  the  costs  and  ex-  by  deliYerin|;  to  him  peraonaUy  a  copv  of  each 

penses,  and  to  make  retiu*n  of  his  proceedings  if  he  can,  with  reasonable  dihgence,  be  found 

thereon  to  the  justice  at  the  time  when  the  within  the  county;  or,  if  he  cannot  be  so  found, 

summons  is  returnable.     1  he  amount  of  the  by  leaving  a  copy  of  each,  certified  by  the 

plaintiff's  demand  must  be  specified  in  the  oonstiJ>le, . at  the  last  place  of  resideQce  of  the 

warrant  as  stated  in  the  affidavit.  defendant  in  the  ooimty  with  a  person  of  suit- 

]l«rivatioii«— Code  oiv.  proo..  12007,  without  ohanca;  able  age  and  discretion;  or,  if  such  a  person 

oricuiaUyrevisedfromR.  8.,pt.  3,  eh.  2,tit.4,|30.  cannot  be  found  there,  by  posting  it  on  the 

177.  Undartakiag.  P'*^  ^^'  ^^  ajsoj^oaituig  another  c<w 

jr  •        «w»ww«s                   ...  m  the  nearest  post-office,  mdosed  m  a  sealed 

Before  grantmg  the  warrant  the  justice  must  postpaid  wrapper,  directed  to  the  defendant 

require  a  wntten  undertaking  to  the  defendant  ^t  his  residence;  or,  if  the  defoidaat  has  no 

on  the  part  of  the  plaintiff,  with  one  or  more  place  of  residence  in  the  county,  by  delivering 

sureties  approved  by  the  justice,  to  the  effect  it  to  the  person  in  whose  possession  the  property 

that,  if  the  defendant  recovers  judgment  or  attached  is  found. 

*^®.  72^,^  ^'  attachm«it   is  vacated,    the  i>«rl»atlon.--Code'«av.  nroc.,  1 2010.  without  ohwie; 

plaintiff  will  pay  all  costs  which  may  be  awarded  originally  revised  from  R.  S.,  pt.  3,  ch.  2.  tit.  4,  1 31.  in 

to  the  defendant  and  all  damages  which  he  part;  L.  1831,  ch.  aoo,  f  36,  in  pwt. 

may  sustain  by  reason  of  the  attachment,  not  .  *-    tt-^-..*-i^;—  k-   a^*^^a»^^.   ^^^^ii^fa*- 

exceeding  the  sum  specified  in  the  undertaking,  toiSr                 ^^   defendant;   redeliver                  | 

which  must  be  at  least  two  hundred  dollars;  rSr^'j  *    j     x        i.*      x^.                        1.  • 

and  that  if  the  plaintffl  recoven,  judgment  u Jfeu'*^*^*;*,^.''i^'':,'?5J«^J  Z 

he  will  pay  to  the  Sefendant  all  money  r^iveJ  ^)±f^'  1*  511^ i'^iJ^!!f,i"te5ivi! 

Kv  \^iw^  fZ^rr^  rvw^.v^M.4.-.,  ^-.u^n  K,r  «t^«/iia  ^f  fi^^  renaerca  m  the  action,  may  execute  ana  deliver 

by  him  from  property  taken  by  virtue  of  the  .    ..     «^«„*„ki^  o«  ««^^^«i,i««  ♦«  ^k^  ,^iomfiff 


^'.    TT      '    ,     .    ,  -..^     rlu    *  1.  inventory,  with  one  or  more  sureties  approved 

oS&S!i^^S'B!:^:3}^-^r^2»"^'^-  b7  the  instable  or  by  the  justice  who  issued 

the  warrant,  and  to  the  effect  that,  if  judg- 

{  78.  Warrant;  how  executed.  ment  is  rendered  against  the  defendant  and 

The  conaUble  to  whom  the  warrant  of  at-  *»  «eoution  wjawed  ^^l^'^'f^]^.^''' 

tachment  is  delivered  must  execute  it  at  least  f»°''*'«  "^^  *f  ^T'."^,  *^«'  ^*f,*^"f ' 

six  days  before  the  return  day  of  the  summons  ^'^f.  Fop^rty  attached  shaU  be  produced  to 

by  levying  upon  and  taking  into  his  custody  ^fW  ^^\  f^'^*^°\x.  ^""^^T  t.^^v..^^ 
e6  much  of  tte  goods  and  chattels  of  the  d^  ^*^^'>  f""^  redeliver  the  property  to  the  de- 
fendant, not  ocempt  from  levy  and  sale  by  '^naant. 

as  will  satisfy  the  plaintiff's  demand,  with  the 

costs  and  expenses.  He  must  safely  keep  the  {82.  Claim  by  third  person;  bond  and  de- 
proper  tsr  attached,  to  be  disposed  of  as  pre-  livery  Hiereon. 

scribed  in  this  article,  and  immediately  must  if  a  person  not  a  party  to  the  action  claims 

make  an  inventory  th^eof,  stating  therein  the  any  property  attached  which  is  not  reclaimed 

estimated  value  of  each  item  or  article.  by  the  defendant,  as  prescribed  in  the  last 

T  ?S?o^?**?ir92i^  °!y-  ^l?^\  *,2909,    as   am.    by  section,  he  may,  at  any  time  after  the  seizure 

b^^^^'^^.TiTt^' t^i.  i^'^]  and  before  ex^ution  fs  issued  upon  a  iude- 

L.  1831.  eh.  300,  §  36.  in  part.  ment  rendered  in  the  action,-  execute  and  me 

c  9o    o  1      «       ....               .  with  the  justice  a  bond  to  the  plaintiff,  i^nth 

$  7».  bale  of  perishable  property.  0^^  or  more  sureties  approved  by  the  constable 

If  property  attached  is  perishable,  the  iustice  or  by  the  justice,  in  a  penalty  at  least  twice 

who  issued  the  warrant,  by  an  order  maae  and  the  value  of  the  property  claimed,  and  condi- 

entered  upon  his  docket,  and  with  or  without  tioned  that,  in  an  action  upon  the  bond,  to  be 

notice  as  the  urgency  of  the  case  in  his  opinion  commenced   within   three  months   thereafter, 

requires,  may  direct  the  constable  to  sell  such  the  claimant  will  establish  that  he  was  the 

property  at  public  auction,  and  thereupon  the  general  owner  of  the  property;  claimed  at  the 

constable  must  sell  it  accordingly.    A  certified  time  of  the  seizure;  or,  if  ne  fails  so  to  do,  that 

eopy  of  the  <»der  directing  the  sale  shall  be  he  will  pay  to  the  plaintiff  the  value  thereof, 

deL'vered  to  such  constable.    Such  order  must  with  interest.    The  constable  must  -thereupon 

prescribe  the  time  and  place  of  the  sale,  and  redeliver  the  property  claimed  to  the  claimant. 

notice  thereof  must  be  given  in  such  manner  Deriratlon.--Code  dv.  proo..  12912,  without  change; 

and  for  such   time  as  directed   by  the  order,  originally  revised  from  R.  8.,  pt.  3,  oh.  2,  tit.  4,  $  33,  and 

The  constable  shall  retain  in  his  hands  the  v^^^ot^z^. 

proceeds  of  such  sale  until  the  final  determina-  j  33,  Action  on  bond. 

^'"Z^^^j^^     .         xoono                  K  A  judgment  for  the' plaintiff,  in  an  action 

U^Sn^S^j;;^  ^SSitlSSi.   For'Srigi^  upon  a  Eond,  given  as  nrescribed  in  the  last 

dflriTation  of  f  2909,  see  f  78,  ante.  section,  must  award  to  him  the  value  of  the 

.  property  seized  and  delivered  to  the  claimant, 

§  80.  Service  of  papers  on  defendant.  ^tn  interest  thereupon  from  the  time  of  the 

The   constable,   immediately  after  making  delivery.    If  the  amount  so  recovered  exceeds 

the  inventory  and  at  least  six  days  before  the  the  amount  which  the  plaintiff  recovers  in  the 

return  day  of  the  summons,  must  serve  the  action  in  which  the  warrant  of  attachment  was 

summons,  together  with  the  warrant  of  at-  issued,  he  is  liable  to  the  defendant  in  that 

tachment  and  inventory,  upon  the  defendant  action  for  the  excess. 


JUSTICE  COURT  ACT 


> 


S  84.  When  defendant  nutjr  prosecntfl  bond. 

If  the  wturant  of  attachment  is  vacated  or 
aniiulled,  the  defendant  may  maintain  an 
action  upon  the  bond  specifiecl  in  the  last  two 
sections,  in  his  own  name,  in  the  same  manner 
and  wiUi  the  like  effect  as  the  plaintifi  might 
have  done  if  the  warrant  had  remained  in, full 
force. 

DCTlTatlBB.--CD(l«  dv.  pnc,  f  M14,  without  oImdh; 
orixhully  nvued  Irom  R.  8.,  pt.  3.  ofa.  Z,  lit.  4,  |  86. 

i  8S.  Return  of  wuront. 

The  constable  executing  the  warrant  of 
attachment,  at  the  time  when  and  place  where 
it  is  returnable,  must  make  a  return  thereto, 
under  his  hand,  stating  all  his  proceedinga 
thereupon.  Ha  must  deliver  to  the  justice, 
with  the  return,  each  bond  or  undertaking  de- 
livered to  him,  pUTBuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  certified  copy 
of  the  inventory  of  the  property  attached. 
The  return  muat  state  the  manner  in  which  ■ 
the  warrant  and  inventory  were  served,  and, 
if  they  were  served  otherwiBe  than  by  delivering 
a  copy  thereof  to  the  defendant  peraonally, 
the  reason  therefor,  and  the  name  of  the  person 
to  whom  the  copy  was  delivered,  unlefls  his 
name  is  unknown  to  the  constable;  in  v^oh 
case,  the  return  must  describe  him  so  as  to 
identify  him,  as  nearly  as  may  be. 

DtriTBtlan.~<:k>[lg  dr.  ivod.,  (  iDlfi,  witlrn 
oriiliuillr  rmda«d  from  R.  8.,  pt.  3.  oh.  3,  ti 
L.  1S3I,  oh.  300.  1 3S,  in  put. 

i  86.  HotioB  to  vacate  or  modify  wanaat. 

A  defendant  whose  property  has  been  at^ 
tached,  upon  the  return  of  the  summons,  may 
apply  to  the  justice  who  issued  the  warrant  (rf 
attachment,  to  vacate  or  modify  it,  or  to  in- 
crease the  plaintiff's  security.  Such  an  ap- 
plication may  be  founded  upon  the  papers 
upon  which  the  warrant  was  (panted,  or  upon 
proof  by  affidavit  on  the  part  of  the  defendant, 
or  upon  both.  If  it  is  founded  upon  proof  on 
the  pan  of  tie  defendant,  it  may  be  opposed 
by  new  proof  by  affidavit  upon  the  part  of  the 
plaintiff  tending  to  sustain  any  ground  for  the 
attachment  recited  in  the  warrant,  but  no 
other.  The  justice,  upon  the  return  of  the  sum- 
mons or  at  any  other  time  to  which  the  action 
is  adjourned,  may  vacate  the  warrant  of  at- 
tachment upon  his  own  motion,  if  he  deems 
the  papers  upon  which  it  was  granted  insuf- 
ficient to  autlioriie  it. 

iroc,  I  3916.  without  ehancs. 


i  88.  ProceedlocB  where  anmBunu  ao 
■onally  served. 

Where  the  defendant  has  not  app 
and  the  summons  has  not  been  pels 
served  upon  him,  and  property  of  the  deft 
has  been  duly  attached  by  virtue  of  a_w 
which  has  not  been  vacated,  the  justioE 
proceed  to  hear  and  determine  the  actioi 
in  an  action  subsequently  brou^t,  the 
ment  is  only  presumptive  evidence  of  ind 
nesB  and  the  defendtmt  is  not  barred  fro 
counterclaim  against  the  plaintiff.  Th 
eutioD  issued  upon  a  ju<^ment  ao  rei 
must  require  the  constable  to  satisfy  it 
the  property  sq  attached  without  ooni 
a  direction  to  satisfy  it  out  of  any  othes 
erty. 


oriffiully  rvrived  ir 


1.  300.  1  SB. 


03.  Jw&duof 


'  ■  ohnttal  mw  b«  hcou 
be  DuIntBlned. 

'  rt  Um  plaintlfl. 

M.  fltuQUO  amy  proouTti  repJeria;  affidi 

imdeitAkuic. 
9S.  AffidiiTlt. 

OS,  Where  •evsnlcbktWlgu 
97.  PUintiiTl m  ■  ■  ■'  ■ 
«8.  Whenai 


t.  JtTS; 


{  9T.  Effect  of  vacating  warrant 

Vacating  the  warrant  of  attachment  does 
not  affect  the  jurisdiction  of  the  justice  to  hear 
and  determine  the  action  where  the  defendant 
has  appmfed  generally  in  the  action;  or  where 
the  summons  was  personally  served  ujjon  him; 
or  where  judpnent  may  be  taken  against  hino 
as  being  indebted  jointly  with  anotiier  defend- 
ant who  has  been  thus  summoned  or  has  thus 
appeared,  in  every  other  case,  the  justice 
who  vacates  a  warrant  of  attanhment  against 
tiie  property  of  a  defendant  must  dismin  the 
action  as  to  him. 

Dfri>atlOD.-<;od«  av.  proc.,  |  3917,  wfibmit  ohmnie. 


y  reclaim  ohattcl;  prv 
U^reiHl. 
107.  CUim  of  title  br  thin)  psmi. 
lOe.  AoUoa  uainat  eomtalda  upon  aaiiB  oil 

109.  EademDjty  to  ooaatabla  BgAiiut  met  % 

110.  JiutiGcatlanafMrstie*. 

111.  DBDucBWbwic'wtlaliiiDiorwlbjrd) 

112.  When  tad  to  whom  oooalabla  mnct  da 

113.  PeailtyforwronedeHTHybyeoiuUl 

114.  Dafendut  may  demuul  lodsiiuflt  lor 

value. 

117.  Einal  juilssHilt. 

118.  EuDutloD  in  replsriii. 

119.  ConetAble'a  power  to  take  shattsl. 

120.  AotJoa  oa  uoderlAkinc. 

121.  Comtabla'i  return  Mevidenoo. 

122.  Injury  no  defmae. 

123.  Proeeedinge  irtien  aummons  niA  p 

124.  WhenutioaDatattBatadbyfaihBatc 

SB*.  Wh«n  action  for  a  chattal  i 
hongtat. 

An  action  to  recover  a  chattel,  with  ( 
out  damages  for  the  wron^u!  taking,  wi 
ing  or  detention  thereof,  can  be  broHghl 
a  justice  of  the  peace  of  the  county  ii 
the  chattel  is  found,  as  provided  in  thii 
■.proo,.|»l0.withm( 
mneea;  onsinalV  •  Mb* 
ibd.  10,  In  pHti  L.  ISaO.  ak 

i  90.  When  It  cannot  be  maintained. 

An  action  to  recover  a  chattel  cai 
maintained  in  either  of  the  following 

1.  Where  the  chattel  was  taken  bj 
of  a  warrant  against  the  plaintiff  for 
lection  of  a  tax,  assessment  oi'fiiie  ii 
pursuance  of  a  statute  of  the  state  o] 


art.  6  REPLEVIN 

United  States,  unless  the  takiog  waa,  or  tbe  and  miut  contain  tlu^fol 

detention  is,  unl&wful.  1.  Tkal  the  pUintiS  is 

2.  Where  it  was  seiied  by  virtue  ot  an  ere-  chattel,  or  is  entitled  to  the 
cuticMi,  or  &  warrant  of  att&chmeat,  against  by  viitue  of  a  special  pre 
tbe  property  of  the  plaintiff,  unless  it  waa  facts  with  reapiect  to  which 
legajly  exempt  from  such  seliuie  or  is  unlaw-  2.  That  it,  is  wrongfully 
fully  detained.  defendant. 

3.  Wbere  it  was  seiied  by  virtue  of  an  exe-  3.  The  alleged  cause  of  tl 
otition,  or  a  warrant  of  attaidunent,  against  according  to  the  best  knoi 
the  property  of  a  person  other  than  the  plain-  and  beliw  of  the  person  m 
tiff,  ana  at  the  time  of  the  commencement  of  4,  That  it  has  not  been  t 
the  action  the  plaintiff  had  not  the  right  to  warrant  against  the  plainti 
reduce  it  into  his  possession.  of  a  tax,  assessment  or  fine 

DalmltDa.— Code  dv.  pros.,  1 1090,    m    am.    by  of  a  Statute  of  the  state  or  o 

L.  18M,  Bh.  SOS.  wltluiut  oluDcs,  iDiida  ■ppUsiUe  to  or,  if  it  has  been  taken  un 

ori«in»lly7e»5id(n)iaft.B.,  pt.3,  S.  8,tiVia,HV8.  w^rraft.  eitner  tnat  tne  ta 

by  reason  of  defects  in  tl 

i  91.  After  fudgment  agauist  tke  plaintiff.  causes  specified,  or  that  tl 

Where  a  chattel  is  replevied  in  an  action  to  'awM.  hy  reason  ot  facta  s 

recover  the  same  and  a  final  judgment  awarding  subsequently  occurred 

the  possession   thereof   to   the   defendant   is  o.  That  it  has  not  been 

rendered,  a  subsequent  action  to  recover  the  ^  execution  or  warrant  of 

same   chattel   eaanot   be   mainlained   by   the  "'*  property  of  the  plamti 

plaintiff  tor  the  same  cause  of  action.    But  the  fp™  »''  through  whom  tb 

judgment  does  not  affect  his  right  to  maintain  "*«»  *'"e  .*<>.  f'^«  chattel 

an  action  to  recover  damages  for  takina  or  de-  thereof;  or,  if  it  has  been  u 

taining  the  same  or  any  other  chattd  unless  eMmpt  from  the  seizure, 

it  was  rendered  against  him  iqun  the  merits.  specified,  or  that  lis  deteni 

BeritattMu-Cod.  aty.  proB..  |  iwi.  without  okww  rcaaou  of  facts  specified 

iiiMlaBi>olubl«(ajusiio«MiutptMtJMt>yood*<iT.priM..  quently  occurred. 

13910.  1  ISBl,  ori^ully  nvisad  rrom  R.  8..  pt.  3,  r^  8,  Q.  Its   actual  value. 

Ih.  12,  f «.  DmnaoBu—Cpda  dtr.  n™"  - 

I M.  By  an  MsigaM. 

An  action  to  recover  a  chattel,  the  title  t 

which  has  been  transferred  to  the  plaintiff  .n*    ti7v.~  .«« i  »t.. 

since  the  wrongful  taking,  or  during  the  wrong-  .  *™  *"""  »erenl  du 

ful   detention   thereof,    with    or   without    the  P*""""* 

damages  sustained  by  the  taking,  withholding,  "here  the  affidavit  de8< 

or  detention,  may  be  maintained  in  any  case,  chattels  of  the  same  kind, 

where,  except  for  the  transfer,  audi  an  action  number  thereof,  and  wbere  i 

mieht  be  maintained,  bv  the  person  from  or  "n  ''"J''i  ''  ^"^^  «t»te  tfie  w 
or  other  quantity.  Where 
more  chattels  to  be  replei 

D«l»tloii.-Cod«  civ.  pr«,„  1 1802,  without  chkon:  election  of   the  plaintiff,  e 

mad*  iiMHombli  to  justiiic  oourt  pruUcc  by  code  dv.  value  of  all;  or,  separately 

p™..  f  ma.  chattel  or  ot  any  class  of  cl 

i  93.  Joinder  of  action  with  others.  P*^^  ""^"^  °\  '}**  f?""" 

VT  .I.-       ■     .I.-      ..,■  1    ■    .     I.            .       J  .  '*  states  separately  the  va 

Nothinx  in  this  article  is  to  be  construed  to  chattels  or  classes  of  diat 

prevent  the  plaintiff  from  uniting  in  the  same  m^y  require    as  prescribe) 

complaint  two  or  more  causes  of  action  in  any  provisions  of' this  article,  tl 

wee  specified  in  section  one  hundred  and  thirty  ^u  of  the  chattels  or  claa 

'!^^''    „  .     ,             .     „     . .  ^"^^  "f  which  is  thus  state 

I? 


eiggpt  ■■  JadiealAd;  mada  annual 
tiH  by  ooSTS^.  pRH..J»!n,  I 
/ram«HUo([iro(i.,|20r 


night  be  maintained,  by  the  person  from  ( 


'*™?^.""*^^°''-  P™"-  *  i»S»i"''''?u».  «!>•'>«'.  thereof  which  has  been  rep 

laiwaaNicablaloJuatlDIDDunpTBitieebyoadaaT.  proo. i,    _    » .i ', 

2BIB,    1 1B8B,  oiicJnaHy  nviwd  fnm  R.  8,.  pi.  3.  oh,  8,  ^^   ^J^  a  return,    the  1 

1  13,  f  &  debvered  to  the  plaintiff,  ex 

> ».    T»  •  .,.                                    ■     .          _  prescribed  in  this  article. 

{•«.  I^amtifl  may  procure   reidvria;    afl-  D«i™tion.-Cod.  dv  prw  ' 

davit  and  undertaking.  made  B|mli«b1c  to  juatioe  eourt 

The  plaintiff,  at  the  time  when  the  summons  !>"»■■  I  swo- 
ts issued,  but  not  afterwards,  may  require  the  i  97.  Plaintiff's  undertaki 
chattel  to  be  replevied,  as  prescribed  in  this  The  undertaking  to  be  d 
article.  For  that  purpose  he  must  deliver  to  tice  with  a  requisition  to  ref 
the  justice  an  affidavit  and  an  undertaking,  be  executed  by  at  least  two  f 
as  prescribed  in  this  article,  the  sureties  in  the  to  the  effect  that  the  surel 
undertaking  to  be  approved  by  the  justice.  apecified  sum,  not  less  than 

Dorlraltoii.— Coda   civ.   proo.,    I  2920,   omittina  the  the  chattel  as  stated  in  th 

rtfennon  to  aHtiona.  wUdi  art  fe-enaotod  hsrda,  a«  n,.n=pp,,tinn  nt  thp  Aj'tinn'  fi 

H»5-»S.«>it,     IS020.  oriiinaily  reviaad  trom  L.  IWO.  P^^^.  ^u    jj    ^^    ', 

Db.  131.  H  2,  a.  and  i«rt  oi  |4,  chattel  to  the  defendant,  if  ] 

.  .■     ...J  _,.  adjudged  to  him,  or  if  the 

5  95.  ASdBTtt.  discontinued,  before  the  ch 


ticuUrl 


riy  describe  the  chattel  to  be  replevied,    to  him  against  the  plaintiff. 


Sf  9^-105 


JUSTICE  COURT  ACT 


art.  6 


; 


; 


DeilVBtloii.— Code  dv.  proc..  1 1090.  sabetituUnc 
"jnstioe  "  for  "sheriff."  The  pnmtion  reouiriiig  approTal 
wnitted,  because  included  in  ^neral  eeotlon  on  this  sub- 
ject, 1 420,  post.  1 1690,  originally  revised  from  code  of 
proo.,  i  200,  in  part. 

§98.  When  ag^ent  may  make  •  afldavlt  for 
replevin  or  return. 

The  affidavit,  to  be  delivered  to  the  juatice  in 
behalf  of  the  plaintiff  with  a  requisition  to  re- 
plevy a  chattel,  may  be  made  by  the  plaintiff's 
agent  or  attorney,  if  the  material  facts  $Te 
within  his  personal  knowledge;  or  if  the  plaintiff 
is  not  within  ihe  comity  where  the  attorney  re- 
sides or  has  his  office,  or  is  not  capable  of  making 
the  affidavit.  The  affidavit,  to  be  delivered  to 
the  justice  either  in  behalf  of  the  defendant, 
with  a  notice  that  he  requires  the  return  of  the 
chattel,  or  in  behalf  of  a  person  not  a  party  who 
makes  a  claim  thereto  may  be  made  by  an  agent 
or  attorney,  if  the  material  facts  are  within  his 
personal  Icnowledge,  or  if  the  defendant  or 
claimant,  as  the  case  may  be,  is  not  within  the 
county  where  the  property  was  replevied  and 
capable  of  making  the  affidavit.  Where  the 
affidavit  is  made  by  an  attorney  or  agent  he 
must  state  therein  what  allegations,  if  any,  are 
made  upon  his  information  and  belief;  and  he 
must  set  forth  therein  the  grounds  of  his  belief 
as  to  all  matters  not  stated  upon  his  knowledge, 
and  the  reason  why  the  affidavit  is  not  made  by 
the  party  or  the  claimant. 

Deilvmtton.— Code  dv.  proc.,  1 1712,  without  change, 
except  as  to  officers;  maoe  appBoable  to  justioe  court 
practice  by  code  civ.  proo.,  12020.  §1712,  otiginaUy 
pcutly  from  code  of  proc.,  f  207. 

§99.  Requisition. 

Upon  receiving  the  affidavit  and  undertaking 
the  justice  must  indorse  upon  or  attach  to  the 
affidavit  a  written  requisition,  subscribed  by 
him,  requiring  the  constable  to  whom  the  sum- 
^.^^-naons  is  delivered  to  replevy  the  property  de- 
scribed in  the  affidavit  on  or  before  a  aay  speci- 
fied in  the  requisition  which  must  be  at  least  six 
days  before  the  return  day  of  the  summons. 
The  affidavit  and  requisition  must  be  delivered 
to  ^e  constable  with  the  summons. 

DcrivattoD. — Code  civ.  proc.,  |  2921.  without  ohanae;. 
originally  revised  from  L.  1860,  oh.  131, 14^  in  part. 

§  100.  How  chattel  to  be  replevied. 

If  any  chattel  described  in  the  affidavit  is 
found  in  the  possession  of  the  defendant,  or  of 
his  agent,  the  constable  to  whom  an  affidavit, 
requisition  and  summons  are  delivered,  as  pre- 
scribed in  the  foregoing  sections  of  this  article, 
must  forthwith  replevy  it  by  taking  it  into  his 
possession. 

Dcrhrmtton. — Code  civ.  proo.,  f  1700,  omitting  last 
sentence;  made  ap^cable  tojuatioe  oourt  practice  by 
code  dv.  proo.,  12922.  f  1700  originally  revised  from 
code  of  proo.,  1 200,  in  part. 

§  101.  Chattel;  how  taken  from  a  building. 

If  any  chattel  described  in  the  affidavit  is 

secured  or  concealed  in  a  building  or  inclosure, 

the  constable  must  publicly  demand  its  delivery. 

If  it  is  not  delivered  pursuant  to  the  demand,  he 

must  cause  the  building  or  inclosure  to  be 

broken  open  and  must  take  the  chattel  into  his 

possession. 

Derivation. — Code  civ.  proc.,  j  1701,  without  chanae 
esEoept  as  to  officers;  made  aimueable  to  justioe  oourt 
practice  by  code  dv.  proc.  12022.  f  1701,  orictnaUy 
revised  frcnn  code  of  proc.,  §  214. 


§  102.  Service  of  papers  on  defemlant 

The  constable  must  inunediately  after  he 
replevies  the  property,  and  at  least  six  dava 
before  the  return  day  of  the  summons,  serve  the 
summons,  affidavit,  requisition  and  undertaking 
on  the  defendant  by  delivering  to  him  person* 
ally  a  copy  of  eaeh,  if  he  can  with  reasonable 
diligence  be  found  within  the  county;  or  if  he 
cannot  be  so  found,  by  leaving  a  copy  of  each, 
certified  by  the  constable,  at  the  last  place  of 
residence  of  the  defendant  in  the  county  with  a 
person  of  suitable  age  and  discretion;  or  if  such 
person  cannot  be  foimd  there^  by  posting  it  on 
the  outer  door;  and  also  d^ositing  another  copy 
in  the  nearest  post-office  inclosed  in  a  sealed 

Eost-paid  wrapper  directed  to  the  defendant  at 
is  residence;  or  if  the  defendant  has  no  plaoe  of 
residence  in  the  coimty,  by  delivering  it  to  the 
person  in  whose  possession  the  propaty  re- 
plevied is  found. 

Derivation.— Based  on  code  dv.  proo.,  12010.  See 
code  dv.  proc.,  f  2022.  f  2010,  orimally  revised  from 
R.  8..  pt.  3,  oh.  2,  tit.  4, 1 81,  in  part;  LTiSSI,  oh.  800,  f  86, 
in  part 

§  103.  Replevied  chattel;  how  kept 

A  constable  who  Has  replevied  a  chattel  muat 

retain  it  in  his  possession,  keeping  it  in  a  secure 

place,  until  the  person  who  is  entitled  to  the 

possession  thereof  is  ascertained,  as  prescribed  in 

this  article.    He  then  must  deliver  it  to  that 

person,  upon  request  and  payment  of  his  lawful 

fees,  ana  necessaryr  expenses  for  taking  and 

keeping  it,  as  taxed  by  a  judge  of  the  court,  or 

the  county  judge  of  the  county  where  the  chattel 

wss  replevied,  upon  such  a  notice  as  the  judge 

deems  proper. 

Derifmtion.— Code  dv.  proc.,  1 1702,  without  ohangSt 
except  as  to  officers;  maae  apduoable  to  justioe  court 
practice  by  code  dv.  proc.,  f  2022.  §  ITGw,  originally 
revised  from  code  of  pToc.,  f  215. 

§  104.  Return  of  constable. 

The  constable,  on  or  before  the  return  day^  of 
the  summons^  must  make  a  return  to  the  requisi- 
tion under  his  hand  stating  all  his  proceedings 
thereupon,  and  file  it  witn  the  affidavit  and 
requisition  with  the  justice.  The  return  must 
state  the  manner  in  which  the  summons,  affida- 
vit and  reauisition  were  served;  and,  if  they 
were  servea  otherwise  than  by  delivering  the 
requisite  copies  to  the  defendant  personally,  the 
reason  therefor,  and  the  name  of  the  person  to 
whom  the  copies  were  delivered,  unless  his  name 
is  unknown  to  the  constable,  in  which  case,  the 
return  must  describe  him  so  as  to  identify  him, 
as  nearly  as  may  be. 

Dcrtvattoii. — Code  dv.  proc..  1 2023,  without  change; 
originally  revised  from  L.  1860,  oh.  181,  §  6,  in  part^ 

§  105.  Defendant  may  except  to  sureties;  pro- 
ceedings thereon. 

At  any  time  after  the  chattel  has  been  reple- 
vied and  at  least  two  days  b^ore  the  return  day 
of  the  summons,  the  defendant,  unless  he  re- 
quires a  return  of  the  chattel,  may  serve  upon 
the  plaintiff,  or  upon  the  constable,  a  written 
notice  that  he  excepts  to  the  plaintifi^s  sureties; 
otherwise  he  is  deemed  to  have  waived  aD 
objections  to  them.  If  such  a  notice  is  served, 
the  sureties  must  justify  upon  the  return  of  the 
summons;  or  the  plaintiff  must  then  give  a  new 
undertaking  to  the  same  effect  as  the  original 
undertaking,  with  other  sureties^  who  must 
then  appear  and  justify  before  the  justioe. 


i 


art.  6  KBFLEVIN  If  106^111 

miuiMv  i^y»^  rvH>  X*  Aowu.  uu.  Aox,  I  o.  j^yg|.  |jg  genred  within  three  months  after  it  w 

§  106.  Defendant  may  reclaim  chattel;  pro-  '^^J,  An  acUon  cannot  be  mamtomed  ag^ 

ceedlncs  thereon.  *,  oonatable  by  a  perron  ap  entitled  to  make  a 

4~^    ^.      ,    -      ^,       ^        ,        . ,,  claim  except  as  preecnbed  in  this  section. 

At  any  time  before  the  return  day  ol  the  sum-       pmIibUij     C_J,  dv.  dcoc,  |  1710,  without  ohAnce 

mons  the  defendant,  if  he  does  not  except  to  the  except  as  to  offioen;  miMiei^fioable  to  justioe  court 

plaintifif's  sureties,  may  serve  on  the  justice  a  prMtice  by  code  dr.  jiroc.,  1 2929.    §  1710,  originaUy  * 

notice  that  he  requires  the  return  of  the  chattel  "^^tu**  for  code  of  pnc..  (  216»  iMt  Mnteiioe.  in  part. 

r«)levied.    With  the  notice  he  must  deliver  to        j  i09.  Indemnity  to  constable  against  such 

the  justice  the  following  papers:  action. 

1.  An  affidavit  containing  an  allegation  either        rp.  ':^j^ -a.   x^  u    r      -ujx    au  • 

that  the  defendant  is  the  avmer  of  the  chattel,      /^  K,  T^^^^ff  ^"""^iv^^f  "^?' 

or  that  he  ia  lawfuUy  entitled  to  the  po<»e«)ioil  f^t^lJ^.,^*'!',  J'J^'^  "'•«''* 

thereof  by  virtue  of  a  special  property  thtrein,  ^  "???"  •»"*  ^  must  conast  <rf  a  written 

the  facts  ^th  respect  to  which  mu^be^KSt  forth  "^^^^^J^  ^Zf^*^  ^Ui-^'TL^T 

2.  An  undertalcklK  executed  by  at  leaitt  two  K^"  J?J^!„"?1?*k^*  ^^'T'"  mdemnrfy 
sureties  to  the  e«fe!rt  that  they  ire  bound  in  a  5l^.^S2?;»*^i"^^'^„''"  damag^,  cotrts 
specified  sum,  not  less  than  tirice  the  value  of  "  *s?fw!!.*K  ^*r"Ti'°  f"  *^'*"'  •"""?* 
tte  chattel  as  stated  in  the  affidavit  of  the  plain-  SSl'^.j^  ?,^*^t  JJTTIk  '  "i  ^^^  tf 
tiir,  for  the  delivery  thereof  to  the  plaintiff  if  "^  ^^ul'^:^^^A^J^'^\}'^ 
delivery  thereof  is  iljudged,  and  for  the  pay-  !fS?^°t**'*  ***'%  <*  detaition  of  the^ttel, 
ment  to  him  of  any  ium  wiiich  the  judgieLt  ^ ''"itj^L^^' P'S.''*f '^"^  «ceediM  a 
awanls  against  the  defendant.  The  iiretiesin  ^^^^J^T^"'.^'"^^?^^^!^ 
the  undoing  must  justify  before  the  iusUce  S.^>,?,Sm^  ^  ♦»«  If.^Ji'^l^'^fift^ 
on  the  return  of  tie  summoM.  If  the  plaintiff  ^*^  .^^!«i,  '^^v!  \  hundred  aad  fifty 
has  stated  separately  in  his  affidavit  the  value  of  f"""?.  "  jf*^^^!?^**^**,?^*  ?**1  i5 
one  or  more  chattdb  or  classes  of  chattels,  as  S^.^ti^u'^^u  ""f  ?fflL-5'^  ""^  • 
prescribed  in  section  ninety-six  of  this  act,  the  ^f^i.  Each  rf  the  sureties,. boidesnoasessmg 
defendant  may  require  a  delivery  of  part  ot  the  ^«  other  qualifications  required  by  law,  must 
.»«»..— *„~..,i^'„-~r.-„~>-.„^i^~i:_tir.i._-»:™  be  a  freeholder  or  a  housoiolder  of  the  con- 

The  constable  before  deliver- 


.  TS^tator-St-  ^'olEii' ti  jSJ«  <SSS:  m  the  chattel  majr  require  the  persons  offered 

1 1704,  onaJnaUy  reviaed  from  code  of  proe..  1 911.  firrt  as  sureties  to  submit  to  an  examination,  before 

■M««w»-I  »26»  orisiiiaUy  reviaed  fxom  L.  I860,  oh.  131.  the  officer  who  takes  the  acknowledgment  of 

f  ,  m  part.                                      ,  ^l^^  undertaking,  as  whwe  persons  are  offered 

§  107.  Claim  of  title  by  tiiird  person.  ^  **'°l.??J^^  u^^*^  ^.^.^'    ''^!r^i^^'? 

jr          x^»iiuvxuwtcu7uiu««t^xBuu.  g^  entitled  to  be  substituted  as  defendants 

At  any  time  before  a  chattel  which  has  been  j^  an  action,  brought  as  prescribed  in  the  last 

replevied  is  actuaUy  delivwed  to  either  party,  section,  as  if  the  chattel  had  been  levied  upon 

if  a  person,  not  a  party  to  the  action,  claims,  as  by  virtue  of  an  execution, 

against  the  defendant,  a  right  to  the  possession  D«lT.tlon.--Code  dv.  proc..  §  I7ll.  without  change 

tnereot  existing  at  tne  time  wnea  it  was  reple-  except  as  to  officera,  «^n^  the  limitation  on  the  amount  of 

vied,  an  affidavit  may  be  made  and  delivered  to  the  undertaking;  made  applicable  to  justice  court  practice 

the  constable  in  his  behalf,  stating  that  he  makes  f^  ^  S^iST  t  iSii  Jl^"'  oriti»»"y  •  -ttbrtitute 

such  a  claim;  specif3ring  the  chattel  or  chattels  ^^*             ^^ 

to  which  it  relates,  if  two  or  more  chattels  have  §  110.  Justification  of  sureties. 

^  ^JfTT*'  ^3^  ^i*!5l?i**?  ?^^  ^  The  examination  of  the  sureties  on  a  justi- 

part  of  liiem  land  setting  forth  the  facto  upon  fication  pursuant   to   the  provisions  of  this 

which  his  nght  of  possession  depends.    In  tliat  article,  must  be  on  five  days^  notice  to  the  per- 

case  the  constable  may  in  his  discretion  before  gons  who  executed  the  undertaking.    For  the 

be  delivers  the  chattel  to  the  plaintiff  smre  upon  purpose  of  justification,  each  of  the  sureties 

the  phiintiff  P«8on^v  or  upon  plaintiff's  attor-  mustattend  before  the  justice  at  the  time  and 

ney  a  copy  of  the  affidavit  with  a  notice  that  he  place  mentioned  in  the  notice,  and  be  examined 

requires  indemnity  against  the  claim.    If  the  on  oath  touching  his  sufficiency,  in  such  manner 

indemnity  18  not  furnished  withm  a  re^^  as  the  justice  Uiinks  properf    If  the  justice 

^me  after  the  plaintiff  becomes  aititled  to  the  finds  the  sureties  sufficient,  he  must  annex  the 

dehvCTyof  the  chattel  the  constable  may  in  his  examination  to  the  undertaking  and  endorse 

discretion  deliy^  it  to  the  claimant  without  his  aUowance  thereon,  and  file  them  in  his 

incurring  any  liability  to  the  plaintiff  by  reason  ^^     xhe  constable  is  thereupon  exonerated 

of  80  doing.  f^^  liability. 

JS^^^^^^'ilJrfJtilSS:  f!?*li?ii«?ISfS  D«lT»tlOD.-8ubetitute  for  code  dv.    proc..  §2926: 

vised  from  code  of  ptoe..  1 216,  first  put. 

§  111.  Damages  when  chattel  is  injured  by 

i  108.  Action  against  constable  upon-  such  defendant. 

^^■^''*'  Where  the  plaintiff  recovers  a  chattel  which 

A  person,  not  a  party  to  the  action,  who  has  was  injured,  or  otherwise  depreciated  in  value. 

served  an  affidavit,  as  prescribed  in  the  last  while  it  was  in  possession  or  under  the  control 

section,  may  maintain  an  action  against  the  of  the  defendant,  under  such  circumstances 

constable  who  has  delivered  the  chattel  to  that  the  plaintiff  might  recover  damages  for. 

the  plaintiff  to  recover  his  damages  by  reason  the  injurv  or  depreciation  in  an  action  brought 

of  tne  taking,  detention  or  d^very  of  the  against  the  defendant  therefor,  he  may  recover 

chattel    But  the  summons  in  such  an  action  the  same  damages  in  an  action  broi^ht  as  prc- 

must  be  issued  within  three  months  after  the  scribed  in  this  article.    In  that  case,  he  must 
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set  forth  the  facts  in  his  oomplaint  and  demand 

judgment  for  damages  accordingly. 

DcffiTStlOB.— Code  oiv.  proe..  f  1722,  without  ofaaiwe: 
made  *|^lieable  to  joetioe  oourt  praotiee  by  ooda  dr. 
proo.»  §2931. 

§  lt2«  Wlun  and  to  whooi  conalabfte  imist 
deUrer. 

If   the   defendant  neither   excepts   to   the 

plaintiff's  sureties  nor  requires  the  return  of 

the  chattel  within  the  time  prescribed  for  that 

purpose,  or  if  he  fails  to  procure  the  allowance 

of  his  undertaking,  or,  if  the  plaintiff,  after  the 

defendant  has  excepted  to  nis  sureties,  duly 

procures  the  allowance  of  his  undertakii^  the 

constable  must,  except  in  the  case  specified  in 

section  one  htmdred  and  seven^  immediately 

ddiver  the  chattel  to  the  plaintiff.     If  the 

plaintiff,  after  the  defendant  has  excepted  to 

nis  sureties,  fails  to  procure  the  aUowanee  of 

his  undertaking,  or  if  the  defendant,  after  he 

has  required  the  return  of  the  chattel,  procures 

the  allowance  of  his  undertaking,  the  constable 

must  deliver  the  chattd  immediately  to  the 

defendant. 

]l«rlvallon.-~Coda  dr.  proo.,  i  2027,  without  ohance; 
oricinaUy  reviaed  from  L.  1860,  oh.  Ill,  1 7,  laat  oiauae. 

§  lis.  Penalty  for  wrong  delivery  by  con- 
stable. 

A  constable  who  delivers  to  either  party, 
without  the  consent  of  the  other,  a  chattel  re- 
plevied by  him,  except  as  prescribed  in  the 
last  section,  or,  by  virtue  of  an  execution  issued 
upon  a  judgment  in  the  action,  forfeits  to  the 
party  aggrieved  the  sum  of  one  hundred  dollars; 
and  is  also  liable  to  him  for  iJl  damages  which 
he  sustains  thereby. 

Derivation. — Code  oiv.  proo.,  f  2028,  without  ehanse. 

i  114.  Defendant  nuy  demand  judgment  for 
return. 

Where  a  chattel  has  been  replevied  and  the 
defendant  has  not  required  the  return  thereof 
pending  the  action,  as  prescribed  in  the  fore- 
going sections  of  this  article,  he  may  demand 
judgment  in  his  answer  for  the  return  thereof 
either  with  or  without  damages  for  the  taking, 
withholding  or  detention. 

Ddfltation. — Code  dv.  proo.,  §  2080,  without  ohange; 
OflisiiiaUy  reviaed  from  L.  1860,  eh.  181,  i  11.  in  part. 

§  116.  Verdict. 

The  verdict  or  judgment  must  fix  the  dam- 
ages, if  any,  of  the  prevailing  party.  Where 
it  ^awards  to  the  plaintiff  a  chattel  which  has 
not  been  repleviea,  or  where  it  awards  to  the 
prevailing  party  a  chattel  which  has  been  re- 
plevied ana  afterwards  delivered  by  the  con- 
stable to  the  unsuccessful  party  or  to  a  person 
not  a  party,  it  must  also,  except  in  a  case  speci- 
fied in  the  next  section,  fix  the  value  of  the 
chattel  at  the  time  of  the  trial. 

Derivation. — Code  oiv.  proo.,  1 1726.  without  ohaace, 
esoepi  aa  to  offioera,  and  aobatittttiiic  "judgment "  for 
'^report  or  deoiaion";  made  appUeable  to  juatioe  oourt 
praotiee  by  oode  dv.  proo..  f  2081.  1 1726.  originally 
revised  from  oode  of  proo..  §  261.  firat  eentenoe. 

§  116.  Substitute  in  certain  cases  for  finding 
as  to  value. 

A  verdict  or  judgment  in  favor  of  the  de- 
fendant shall  not  fix  the  value  of  the  chattel  in 
either  of  the  following  cases: 

1.  Where  the  plaintiff  is  the  general  owner 
of  the  chattel;  but  it  was  rightfully  distrained 


doing  damage,  and  ita  value  is  greater  than  the 
damages  sustained  by  the  defendant,  by  the 
injury  for  which  it  was  distrained;  in  which 
case,  those  damages  must  be  fixed. 

2.  Where  the  plaintiff  is  the  general  owner  of 
the  chattel,  but  the  defendant  had  a  special 
property  therein,  and  the  value  of  the  chattd 
IS  greater  than  the  value  of  the  special  property, 
or  the  sum  charged  upon  the  chattel  by  reason 
thereof;  in  which  case,  the  value  of  the  special 
property,  or  the  sum  so  charged,  must  be  fixed. 

In  either  of  the  cases  specified  in  this  sec- 
tion, the  verdict  or  judgment  must  set  forth 
the  reason  why  the  value  of  the  chattel  is  not 
fixed. 

Dsrlvatloii. — Code  dv.  proo..  1 1727.  without  d^Afe, 
eBoept  aubetitutins  "judipDuMit  "  lor  "reiwrt  or  deciaian  "; 
made  aimUoable  to  jiiatioe  oourt  praotiee  by  oode  eir. 
proo.,  12031. 

§  117.  Final  judgment. 

Final  judgment  for  the  plaintiff  in  replevin 
must  awarato  him  possession  of  the  chattel 
recovered  by  him  witn  his  damages,  if  any.  If 
a  chattel  recovered  was  not  replevied,  or  if, 
after  it  was  replevied,  it  was  delivered  to  the 
defendant,  or  to  a  person  not  a  party,  as  pre- 
scribed in  this  article^  the  final  judnnent  must 
also  award  to  the  plaintiff  Uie  sum  fixed  as  the 
value  thereof,  to  be  paid  by  the  defendant  if 
possession  thereof  is  not  delivered  to  the  plain- 
tiff. If  the  defenduit  has  demanded  judgment 
for  the  return  of  a  chattel  which  was  replevied 
and  afterwards  delivered  to  the  plaintiff,  or 
to  a  person  not  a  party^  as  prescnbed  in  this 
article,  final  judgment  m  his  favor  therefor 
must  award  to  him  possession  thereof  with  his 
damages,  if  any;  ana  it  must  also  award  to  him 
the  sum  fixed  as  the  value  thereof,  to  be  paid  by 
the  plaintiff  if  possession  is  not  delivered  to  the 
defendant.  But  if  the  case  is  one  where  the 
verdict  or  judgment  is  not  required  to  fix  the 
value  of  the  chattel,  final  judgment  in  favor  of 
the  defendant  must  award  to  him  the  sum  fixed 
as  therein  specified,  and,  if  it  is  not  collected,  the 
delivery  of  the  chattel;  or,  if  the  chattel  has 
not  been  replevied  or  has  been  returned  to  him 
after  replevin,  that  he  is  entitled  to  possession 
thereof  until  the  sum  so  awarded  is  collected, 
or  otherwise  paid. 

Duliatioii. — Code  dr.  proo.,  1 1780,  without  cbange. 
enapi  in  phraeeoloay,  aa  indicated  and  omittins  the  laat 
•entenoe;  made  H>PUoable  to  juatioe  oourt  praotiee  by  oode 
dv.  proo  .1 2031.  1 1780.  originally  reviaed  from  code  ci 
proe.,  1 277;  R.  a.  pt.  3.  ch.  8,  tit.  12,  f  61. 

§  118.  Execution  in  replevin. 

An  execution  for  the  delivery  of  a  chattel 
must  particulariy  describe  the  property  and 
designate  the  psriy  to  wbom  the  judgment 
awards  the  possession  thereof;  and  it  must 
substantially  require  the  constable  to  deliver 
the  possession  of  the  property  within  his  county 
to  the  party  entitled  thereto.  If  a  sum  (X 
monev  is  awarded  by  the  same  judgment,  it 
may  be  collected  by  virtue  of  the  same  execu- 
tion; or  a  separate  execution  mav  be  issued  for 
the  collection  thereof,  omitting  the  direction  to 
deliver  possession  of  the  property.  If  one 
execution  is  issued  for  both  purposes,  it  must 
contain,  with  respect  to  the  money  to  be  efA- 
lected,  the  same  directions  as  an  exisoiition 
against  property,  or  against  the  person,  as  the 
case  requires.  An  execution  for  the  delivery 
of  the  possession  of  a  chattel  and  to  satiify, 
out  of  the  property  of  the  judgment  debtor,  a 
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sum  o[  money  contingently  awarded  agtiiut 
him,  must  contain,  in  addition  to  the  other 
Dutttera  presenbed  by  law,  the  following  di- 
rections: 

1.  Where  the  judgment  ie  rendered  in  favor 
of  the  defendant  in  a  case  specified  in  section 
one  hundred  and  forty-Mven  of  this  act,  the 
execution  must  require  the  constable  to  deliver 
EWMessiou  of  the  chattel  to  the  defendant,  un- 
leae  the  plaintiff,  before  the  delivery,  pays  to 
him  the  sum  of  money  awarded  to  the  defendaJat 
with  interest  and  the  constable's  feesj  and,  in 
case  the  chattel  cannot  be  found  within  his 
county,  then  to  sstiafy  that  sum  out  of  tlK 
property  of  the  plaintiff. 

2.  In  any  other  case,  whire  the  judgment 
awards  a  sum  of  money,  if  possession  of  the 
chattel  is  not  delivered  to  the  prevailing  party, 
the  execution  must  require  the  constable,  if 
the  chattel  cannot  be  found  within  hie  county, 
to  satisfy  the  sum  so  awarded  with  interest 
and  his  fees  out  of  the  property  of  the  party 
a^nst  whom  the  judgment  is  renderea,  A 
direction  to  satisfy  a  sum  of  money  out  of 
property,  as  prescribed  in  this  section,  must 
be  m  the  form  required  by  law  for  a  like  direc- 
tion, where  an  execution  against  property  is  is- 
sued upon  a  judgment  for  a  sum  of  money. 

Dvlntlan.— Coda  civ.  proo..  H  137>.  1731  oombiiMd, 
wltbout  ehsnce,  except  u  to  oOBeim-,  nuds  ■pidioalda  to 
justlBa  nut  vtmeliM  br  sod*  «jr.  proc,  I  Zaal.  1 1373, 
oti^uilly  isriMd  from  oods  at  pno..   1 289,  fulbd.  *. 

11731,  oriaiDklly  MviMd  rrom  node  of  proc,  1 2SB,  nibd. 
:  R  8..  pt.  aToh.  8,  ttt  11, 1  ao. 

i  lU.  Constable's  power  to  taXt  chatteL 

For  the  purpose  of  taking  potaeSBton  of  a 

chattel  by  virtue  of  an  execution,  the  powvs 

of  the  constable  are  the  same  as  where  be  is 

required  to  replevy  a  chattel. 

Dwmtton.— Code  dv.  pros.,  )  1732,  witbont  diuo 
>«Mnr  «  tn  ^ijR^^r-  Tf.mA^  ur^ofthlo  to  iutice  '*~'-* 
0.,  13931.     11732,   --- 


ilSS.  Injury  ii 

It  is  not  a  defense  to  an  aei 
taking  in  replevin  that  the  c 
or  destroyed  after  it  was  rw 
injury  or  destruction  was  m 
or  with  the  consent  of  the  r 
tion,  or  occurred  after  the  on 
virtue  of  the  execution. 
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{  123.  Proceedbigs  iriian  si 
sonally  aarved. 

Where  the  defendant  doei 
the  summons  has  not  been 
upon  him,  and  a  chattel,  or 
to  recover  which  the  action  is 
replevied,  and  the  proceedini 
been  duly  taken,  ae  prescrib 
the  justice  must  proceed  to  h 
the  action,  with  respect  to  tt 
of  a  chattel;  or,  if  tne  actioi 
covCT  two  or  more  chattels 
those  which  have  been  renter 
and  with  like  effect  as  if  the  e 
personally  served, 

Bu li Bllim.— Code  st.  proe.,  I ! 
oiialiuUly  leviMd  from  L.  IBSO.  eh. 

i  UH.  Wlwn  action  not  a 
to  replevy. 

Where  the  summons  fau 
served  upon  the  defendant, 
peare,  the  justice  must  proct 
termine  the  action,  alUu>U|d] 
not  required  the  ehattel  to  n 
constable  has  not  been  able 

MrtMtlMk.— Cod*  *r.  pna..  |] 


}  IM.  Action  on  midertaking. 

A  plaintiff  who  has  recovered  a  final  judg- 
ment cannot  maintain  an  action  against  the 
sureties  in  an  undertaking  given  in  behalf  of 
the  defendant  to  procure  a  return  of  the  chattel 
until  after  the  return,  wholly  or  partly  unsatis- 
fied or  unexecuted,  of  an  execution  in  his  favor 
for  the  delivery  of  the  possession  of  the  chattel, 
or  to  laUsfy  a  sum  of  money  out  of  the  prop- 
erty of  the  defeudaut,  or  for  both  purposes, 
as  the  cose  requires.  A  defendant  who  has  re- 
covered a  6nal  judgment  cannot  maintain  an 
ac^on  against  the  sureties  in  the  plaintiff's  un- 
dertaking given  to  procure  a  replevin  until 
after  a  like  return  of  a  similar  execution  against 
tbe  plaintiff. 

-Oade  dv.  proe.,  1 1783;  nude  ifV^nMb 
medoa  br  (Ode  tiv.CffoE..  13031.  (iTU, 
id  from  R.  B.,  pt.  3,  li.  S.  tit.  12,  f  M. 

1 181.  Constable's  retnni  as  evidence. 

In  an  action  against  the  sureties  in  an  under- 
taking given  in  r^levin  the  constable's  return 
to  the  execution  is  presumptive  evideooe  of  a 
faihnv  to  deliver,  or  to  return  a  chattel,  or  to 
pay  a  sum  of  money,  according  to  the  terms  of 
the  undertaking. 

DertfaMon.— Coda  dv.  proa..  4  1734.  wjlbout  riliean 

prsetioe  by  ooda  dv.  proe..  |WB1.     1 1734,  orisli 
rerlnd  Inm  R.  B..  pt.  3.  eh.  R,  tit,  13,  |  W.  In  put. 
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fleotion  169.  Private  statute;  how  i^leaded. 

100.  Pleading  mitigatlfic  dreiimstanoes  in  action 

for  a  wrons. 
101^  Judgments;  how  pleaded. 

162.  Conditions  precedent:  how  pleaded. 

163.  PleadinoB  to  be  liberally  oottstmed. 

164.  Material  variances;  how  provided  fcv. 

165.  Inunaterial  variances;  how  provided  for. 

166.  What  to  be  deemed  a  failure  of  proof. 

167.  Partial  defenses. 

168.  When  defendant  to  demand  affirmative  judr* 

ment. 

169.  When  pleadings  admit  part  of  plaintiff's  claim 

to  be  just;  action  may  be  severed. 

170.  Comi^amt  m  actions  by  or  against  corpora- 

tions. 

171.  Misnomer,  when  waived: 

§  125.  When  issue  to  be  jofntd. 

Pleadings  must  be  made  and  issue  joined: 

1.  At  tne  place  and  within  one  hour  after 
the  time  specified  in  the  sununons  for  the  re- 
turn thereof;  or 

2.  Where  an  order  of  arrest  has  been  executed, 
within  twelve  hours  after  the  defendant  is 
brou^t  before  the  justice;  or 

3.  Where  no  summons  is  issued,  within  one 
hour  after  the  time  when  the  parties  volun- 
tarily appear  for  the  purpose  of  commencing 
an  action,  unless  the  defendant  within  such 
time  files  with  the  justice  a  stipulation  that 
the  plaintiff  may  take  judgment  as  therein 
stated. 

Where  both  parties  appear  on  the  return  of 
the  summons,  an  issue  must  be  joined  before 
an  adjournment  is  had,  except  when  the  de- 
fendant refuses  or  neglects  to  plead. 

DMlfatton.— Code  dr.  proc,  13984,  first  part,  re- 
written, without  intended  chance  of  substance,  exoept 
that  in  subd.  3  a  provision  is  added  dispeoainc  with  an 
answer  if  the  deiendant  stipulates  a  judonent.  The 
nmainder  of  f  2934  is  omitted  on  the  ground  that  it  is  a 
local  provisioa  applicaUe  onl^  in  the  former  city  of 
Brook&n.  The  ccnirts  to  which  it  refers  were  abolished  by 
Gieatar  New  York  charter.  1 1360.  1 2QM,  erisimOly 
revised  Irom  R.  8.,  pt.  8,  ch.  2,  tit.  4,  fi  47,  as  am.  by 
L.  1846,  ch.  26. 

§  126.  Pleadings. 

The  pleadings  in  a  justice's 

1.  The  pbintiff's  complaint; 

2.  The  defendant's  answer; 

3.  The  defendant's  demurrer  to  the  com- 
plaint, or  to  one  or  more  distinct  causes  of 
action,  separately  stated  therein; 

4.  The  plaintiff's  demurrer  to  the  answer, 
or  to  one  or  more  defenses  or  counterclaims 
stated  in  the  answer. 

Dotfatlon.— Code  dv.  proo.,  1 2935,  without  chance, 
except  that  the  ptaintiif's  right  to  demur  is  extended  to 
any  defense  or  counterclaim.  1 2036,  originaUy  revised 
from  code  of  proc.,  1 64,  subd.  1. 

( 187.  General  roles  of  pleading* 

A  pleading,  except  as  otherwise  prescribed 
in  section  two  hundred  and  ten  of  this  act,  may 
be  oral  or  written.  If  it  is  oral  the  substance 
thereof  must  be  entered  by  the  justice  in  his 
docket-book,  if  it  is  written  it  must  be  filed  by 
him  and  a  reference  to  it  made  in  his  docket^ 
book.  A  pleading  is  not  required  to  be  in  any 
particular  form;  but  it  must  be  expressed  so  as 
to  enable  a  person  of  common  understanding 
to  know  what  is  intended. 

Dcrtva«loii.~-Ck)de  dv.  ppoc,  1 2940,  wMiont  chance; 
originaUy  revised  from  code  of  pvoc.i  04,  subda.  S,  6. 

§  128.  First  Reading  to  be  complaint 
The  first  pleading  on  the  part  of  the  plaintiff 
is  the  complaint. 

]lcrlTattoii.-<:ods  eiv.  prae.,  |478»  wifthoot  cfaaace; 
orisiiMyKy  revised  from  code  of  pioo.,  1 141. 


court  are: 


§  129.  Complaint. 

The  oomplaint  must  state  in  a  plain  and 
direct  maimer  the  facts  constituting  the  cause 
of  action. 

Dertfatfon.— Oxle  civ.  proc.,  12988,  as  am.  by 
L.  1908.  oh.  291.  first  sentence.  The  remainder  of  tbs 
section  is  covered  by  i  150,  poet.  §  2936,  originally  re- 
vised from  code  of  proc.,  1 64,  subd.  3. 

f  ISO.  What  causes  of  action  may  be  joined. 

The  plaintiff  may  unite  in  the  same  com- 
plaint two  or  more  causes  of  action  where  th^ 
all  arise  out  of: 

1.  The  same  transaction  or  transactions 
connected  with  the  same  subject  of  action;  or 

2.  Contract,  cspress  or  implied;  or 

3.  Personal  injuries,  and  injuries  to  property, 
or  either. 

But  it  must  appear  upon  the  face  of  the 
complaint  that  all  tne  causes  of  action  so  united 
belong  to  one  of  the  foregoing  subdivisions  of 
this  section;  that  they  are  consistent  with 
each  other;  that  they  require  the  same  judg- 
ment; and,  except  as  otherwise  prescribed  by 
law,  that  they  affect  all  the  parties. 

Dcrlvmtlon. — Code  civ.  proc.,  1 2937,  without  change, 
except  that  the  last  sentence  is  omitted  here  and  trans- 
ferred to  the  article  on  executions.    See  §  302,  post. 

§  131.  Defendant  must  demur  or  answer. 

The  only  pleading  on  the  part  of  the  de- 
fendant is  either  a  demurrer  or  an  answer. 

Derhatlan.— Code  civ.  proc.,  §  487.  without  change; 
originally  revised  from  code  of  proo.,  i  143,  in  part. 

§  182.  When  he  may  demur. 

The  defendant  may  demur  to  the  complaint 
where  one  or  more  of  the  following  objections 
thereto  appear  upon  the  face  thereof: 

1.  That  the  court  has  not  jurisdiction  oi  the 
person  of  the  defendant. 

2.  That  the  court  has  not  jurisdiction  of  the 
subject  of  the  action. 

3.  That  the  plaintiff  has  not  legal  capacity 
to  sue. 

4.  That  there  is  another  action  pending 
between  the  same  parties  for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties 
plaintiff.  ' 

6.  That  there  is  a  defect  of  parties,  plaintiff 
or  defendant. 

7.  That  causes  of  action  have  been  im- 
properly united. 

8.  That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Derlvatloii. — Code  dv.  proc..  f  488,  as  am.  by  L.  1877, 
ch.  416,  without  change;  originally  revised,  eseept  subd.  6^ 
from  code  of  proc,  f  144. 

§  133.  Demurrer  to  complaint  must  specify 
objection. 

The  demurrer  must  distinctly  specify  the 
objections  to  the  complaint;  otherwise  it  may 
be  disr^arded.  An  objection  taken  under 
subdivision  one,  two,  four  or  eight  of  tlie  last 
section  may  be  stated  in  the  language  of  the 
subdivision;  an  objection  taken  under  either 
of  the  other  subdivisions  must  point  out  specif- 
ically the  particular  defect  relied  on. 

Datvatlon.— Code  dv.  pro&,  i40Qi»  as  am.  b^  L.  1877, 
eh.  416,  without  change;  originaUy  partly  revised  from 
code  of  proc.,  §  145,  in  part. 

§  134.  Demurrer  and  answer  to  earn*  com- 
pUdnt. 

The  defendant  may  demur  to  the  whole 
complaint  or  to  one  or  more  separate  causes  of 
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action  stated  therein.     In  the  latter  case  he  other  than  a  negotiable  promissory  note  or 

may  answer  the  causes  of  action  not  demurred  biU  of  exchange,  a  demand,  existing  against 

to.  the  party  thereto,  or  an  assi^ee  of  the  con- 

DeriTatfon.— Code  dr.  proo.,  {  492,  without  change:  tract,  at  the  time  of  the  assignment  thereof, 

oricinaUy  revised  from  oode  of  proc.,  §  145.  in  part,  and  and  belonging  to  the  defendant  in  good  faith 

*  ^^^'  before  notice  of  the  assignment,   must  be  al- 

§  185.  Decision  on  demurrer.  lowed  as  a  coimterdaim  to  the  amount  of  the 

If  the  court  deems  the  demurrer  well  founded,  P}ii!"^L*S?f?h;  nU*v  nrlhl  ^Tl^whll^ 

it  mu«J  permit  the  pleading  to  be  amendedi  tK^'b  ,onlS*to\Tj^"'  '^"^''  ^""'^ 

and  if  the  party  fails  so  to  amend,  the  defective  o  ^Yi^^u       x-  -.  ^      u^  "•***. 

pleading,  jr  pLt  of  a  pleading,'  demurred  to  ^  '^^^^t^^  S^^gel^S'hLTe^ 

must  be  disregarded.    If  the  court  deems  the  *   "j  ^    lu      i  •  r.^^"**  ..  ^        "»  ^'c^7« 

^uov  w^  vkwt^attA^.    ^  wuc  wFtuu    ^zTa.  au  assiKued  to  the  plain  tin  after  it  became  due,  a 

-demurrer  not  well  founded,  it  must  permit  the  j     "^    j*i.'«          •    x              '^^^^  "»  -^w,  » 

party  makingit  to  plead  o^er  at  hie'U.tion.      J-^^^  Xt  "^^  t^  »t 

JJS~^rdS^"'Tir«ir'i.  ^^ "S;  Jllowed.  as  a  «,unterclaim  to  the  amount  of 
iuU^  stoted  in  <  132.  ante,  and  omitted  here.  §2039.  the  plaintiff's  demand,  if  it  might  have  been 
-ori^nally  revised  from  code  of  proo.,  ♦  64.  subds.  6, 7.  go  allowed  against  the  assignor  while  the  note 

§136.  Answer  to  verified  complaint.  ^%^'il  ^^°^?^  .^  ^^\      .     c  .u 

if  .1.  1  .  T  .         -^  J      F*""-^  3    If  i]^Q  plaintiff  IS  a  trustee  for  another  or 

If  the  complaint  is  verified,  the  answer  of  ;f  the  action  is  in  the  name  of  a  plaintiff  who 

Xhe  defendant  must  contain:  has  no  actiial  interest  in  the -contract  upon 

V.^.?^^^*  or  specific  demal  of  each  ma-  which  it  is  founded,  a  demand  against  the 
terial  allegation  of  the  complaint  controverted  plaintiff  shall  not  be  allowed  as  a  counter- 
by  the  defendant,  or  of  any  knowledge  or  m-  ^laim ;  but  so  much  of  a  demand  existing  against 
formation  thereof  sufficient  to  form  a  belief;  the  person  whom  he  represents,  or  for  whose 

2.  A  statement  of  any  new  matter  consti tut-  benefit  the  action  is  brought,  as  will  satisfy 

mg  a  defense  or  counterclaim  m  ordinary  and  the  plaintiff's  demand  must  be  allowed  as  a 

concise  language  without  repetition.  counterclaim,  if  it  might  have  been  so  allowed 

..■^ff!^**?5:7^°^^*V;  Pfo«-.  §  ?oq,  aa  am.  by  L.  1877,  jn  an  action  brought  by  the  person  beneficially 

-cik.  416.  L.  1904,  ch.  600,  L.  1905,  ch.  531,  without  change,     ;«*A*^«,f .w*  o-        j  *-  j 

except  that  it  18  Umited  to  verified  oomplainta.     §500,      mter^tea.  .      .    ,.     . 

origually  reviaed  from  code  of  proo.,  )  149.  4.  The   COUrt    must   have   junsdiction    of   a 

_  .^_    -  ...  ,  ,  cause  of  action  fotmde^  on  the  counterclaim. 

§  137.  Answer  to  unverified  complamt.  D«Hwitton.-Code  dv.  proc.,  |  502.  as  am.  by  L.  1877. 

If  the  complaint  is  not  verified,  the  answer    ch*  ^lO,  without  change.   8ubd.  4  is  tiie  laat  clause  of  code 

mav  contain  a  ffenpral  dejiial  of  earh  alleiza^     d v.  proc.  §2945.    Code  dy.  iwoc..  1502.  ia  made  appU- 
may  coni^in  a  general  aeniai  01  eacn  auegar    ^^^  ^  -^^^  ^^^  practice  by  code  dv.  proc.,  §2945. 

tion  of  the  complaint  or  a  specific  denial  of  one     «  502.  oruinally  revised  from  R.  S.,  pt.  3,  ch.  6,  tit.  2, 

or  more  of  the  material  allegations  thereof.    It  H  7-io.  1 2945,  originaUy  revised  from  R.  8.,  pt.  3,  oh«  2. 

may  also  set  forth  in  a  plain  and  direct  manner  ***•  *•  '  °^' 

new  matter  constituting  one  or  more  defenses  «  1  ja    r'<^„„A«.,-.«^o    «#    -^^^i^^f    ♦«    ..1^-^ 

or  counterclaims.  co^^ttrelSS                             *                ^ 

Derlvadon. — Code  dv.  proc..  §2938,  first   two  sen-  __         ^i.     j  *     j 

tences,  without  change,  except  limited  to  answers  to  Wnere  tne  aeienaant  m  an  action  to  recover 

unverified  complaints.   The  last  sentence  is  covered  by  damages  Upon  or  for  breach  of  a  contract  nec- 

1 64^'i£bd '  4*  ^^^'  <^°*"y  ^«^»«*  '^°"  "^"^  ^^  P'~-  lects  to    interpose  a  counterclaim    consisting 

'        '   *  of  a  cause  of  action  in  his  favor  to  recover  dmn- 

§  188.  CoimtercUim.  ages  for  a  like  cause  which  might  have  been 

A  counterclaim  must  tend  in  some  way  to  "^^^"^  ^  ^^  upon  >he  trial  of  the  action,  he, 

diminish  or  defeat  the  plaintiff's  recovery^  ^^^^Jl'lSTZ^n^^f  ww^^^  **^^!55^ 

must  be  one  of  the  foUowing  causes  of  action  ?' ffri/nin^^                                  precluded 

against  the  plaintiff,   or,   fn   a  proper   case.  ^^r^Ha^^^^^^^ 

against  the  person  whom  he  represents,  and  ^""J^  S     _^^    7            .  on..     •  u        u 

in  favor  of  the  defendant,  or  of  one  or  more  oriSSll?^?";;5^f??mt'0: 1,^'^^^^^ 
defendants,  betwten  whom  and  the  plaintiff 

a  separate  judgment  may  be  had  in  the  action:  §  141.  The  last  section  qualified. 

J.  A  cause  of  action  arising  out  of  the  con-  But  the  prohibition  contained  in  the  last 
tract  or  transaction  set  forth  m  the  complaint  gection  does  not  extend  to  either  of  the  follow- 
as  the  foundation  of  the  plaintiff's  claim  or  i^g  cases: 

■connected  with  the  subject  of  the  action.  1.  Where  the  amount  of  the  counterclaim 

2.  In  an  action  on  contract,  any  other  cause  jg  two  hundred  dollars  more  than  the  judgment 

of  action  on  contract  existing  at  the  commence-  ^hich  the  plaintiff  recovers; 

ment  of  the  action.  2.  Where    the    counterclaim    consists   of    a 

Dcrtratioii.— Code  dv.  proc.,  §  501,  as  am.  by  L.  1877,  judgment  rendered  before  the  commencement 

lLl^»-c^'SSi^irEy<S^v°~^r^|  SSIIlS:  of  ae  action  in  which  it  might  have  been  in- 

ori^nally  a  substitute  for  code  of  proc.,  §  150,  subds.  1.  2;     terposea ; 

R.  8.,  pt.  8,  ch.  5,  tit.  2.  §  18,  subds.  1-6.  3.  Where   the   Counterclaim   consists   of   a 

claim  for  unliquidated  damages; 

§189.  Roles  respecting  allowance  of  counter-  4.  Where   the   counterclaim   consists   of   a 

claim.  claim  upon  which  another  action  was  pending 

But  the  counterclaim,  specified  in  subdivision  at  the  time  when  the  action  was  commenced; 

second  of  the  last  section,  is  subject  to  the  5.  WTiere   judgment   is   taken   against   the 

following  rules:  defendant    without    personal    service    of    the 

1.  If  the  action  is  founded  upon  a  contract  summons   upon    him    or    an   appearance   by 

which  has  been  assigned  by  the  party  thereto  him. 
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?bfl.1 


r.  proa.,  I  2M8,  without  duncai         DcflnllnD.— Code  dv.  Mve.  J  494,  H  un.  b 
I.  B.,  pt.  3,  oh.  2,  tit.  4,  I  as,  M     oh.  416.  withaat  duiwe:  on^B^  new  Id  aod* 
bntdn  oodaof  pn»..  IISS- 

i  147.   When  objecdon  nut;  be   ti 

Wbere  any  of  the  m&tters  enumei 
section  one  hundred  and  thirty-two  es 
of  demurrer  do  not  appear  on  the  fac 
complaint  the  objection  may  be  takei 

OtrmaaB.-Oidt  dv.  proc..  I  468.  >■  am.  b 

oh.  410.  wilhcnit  chance;  oticiully  nirlaed  fm 
ppoe.,  I  147. 

i  148.  Objection;  when  deemed  w 
If  such  an  objection  is  not  taken  e 

danurrer  or  aoBWer,  the  defendant  is 
to  have  waived  it;  except  the  objeetio 
jurisdiction  of  the  court,  or  the  object 
the  complaint  does  not  state  facta  s 


1 148.  Comiterclafan  when  defendant  la  sued 
in  a  representative  capacity. 

In  au  action  against  an  executor  or  an  ad- 
ministrator, or  other  person  sued  in  a  repre- 
sentative capacity,  the  defendant  ma^  set 
forth  as  a  counterclfum  a  demand  belonging  to 
the  decedent,  or  other  person  whom  he  repre- 
sents, where  the  person  so  represented  would 
have  been  entitled  to  set  forth  the  same  in  an 
action  against  him. 

DerlntloB.— Coda  riv.  proc..  |  fiOS.  irithout  duinft: 
IDwlo  applicable  to  juitJce  oourt  praatloe  by  oode  oiv. 
jmn.,  I  iMfl.  Till  and  the  loUowinc  Kotion  aim  DovBrin 
dest  the  limltaMoii  of  amount  of  eoaolerolaim  m  ooda  dv. 
proc..  I  2M0.  I  fiOC,  orifljDalJy  revlacd  From  R.  S.,  pt.  3, 
cfa-  e.  Qt.  Z,  I  U. 

S  U3.  ConntercUlm  when  plaintiff  is  an 
executor  or  adminUtrator. 

In  an  action  brought  by  an  executor  or  ad- 
ministrator in  his  representative  capacity,  a 
demand  against  the  decedent,  belonging  at 
the  time  of  his  death  to  the  defendant,  may  be 
set  forth  by  thedefendant  aa  a  counterclaim  as 
if  the  action  had  been  brought  by  the  decedent 
in'his  life  time;  and,  if  a  balance  is  found  to 
be  due  to  the  defendant,  judgment  must  be 
rendered  therefor  against  the  plaintifT  in  hia 
representative  capacity.  Eiecution  can  be 
issued  upon  such  a  judgment  only  in  a  rbhp 
where  it  could  be  isauKl  upon  a  judgment  i 
action  against  the  executor  or  a<uni--~"— '- 


e  of  a 


r  instrument  for  ] 


la  dr.  pnw.,  |AOe.   without  diaiiM; 

.,  -^^ ._  Juatioe  cKmrt  rnactlce  by  oode  ov. 

:..  IZM6,    fSOe.  orkinally  r«T&fidImiiR.6.,  pt.  3, 

oa.  s,  ut.  2,  His,  14. 

i  144.  When  plaintiff  may  demur  to  answer. 

'  The  plaintiff  may  demur  to  a  counterclaim 
-or  a  defense  consisting  of  new  matter  contained 
in  the  answer  on  the  ground  that  it  is  insuflicient 
in  law  on  the  face  thereof. 


{  145.  Demorrer  to  cotmterdalm. 

The  plaintiff  also  may  demur  to  a  counter- 
claim on  which  defendant  demands  an  aflirma- 
pive  judgment  where  one  or  more  of  the  follow- 
ing Mijectiona  thereto  appear  on  the  face  of 
tiie  eounta^laim: 

1.  That  the  court  has  not  jurisdiction  of  the 
subject  thereof: 

2.  That  the  defendant  has  not  legal  c^tacity 


J  140.  Accomt,  c 
of  money. 

For  the  purpose  of  setting  forth  a  i 
action,  defense  or  counterclaim  foundc 
account,  or  an  instrument  for  the  pay 
money  only,  it  ia  sutEeient  for  the  part 
liver  the  instnmipnt  or  a  copy  of  the 
to  the  court,  and  to  state  that  there  ii 
him  thereupon  from  the  adverse  party 
ified  sum  which  he  claims  to  recover  ( 
off;  or  he  may  set  forth  a  copy  of  th< 
ment  and  state  that  there  is  due  to  him 
from  the  adverse  party  a  specified  sui 
he  claims.  Such  an  allegation  is  equiv 
setting  forth  the  instrument  acconlin 
legal  effect. 

DcvlratlOD.— Code  dv.  proo.,  U  S34,  3M1  < 
I  S34,  oriatiuUly  leviied  from  code  of  pros.,  I 
aentence.  1  2M1,  oritfnaUy  revlnd  Iron  Bodi 
I M,  Mbd.  S. 

S  160.  When  comfdaint  may  b«  vei 

In  an  action  arising  on  contract  for 

covery  of  money  onl}[,  or  on  aa  accoi 

complaint  may  be  verified  and  served  i 


to  r 


1  the 


_.  lliat  there  is  another  action  pending  be- 
tween the  same  parties  for  the  same  cause; 

4.  That  the  counterclaim  is  not  of  the 
character  specified  in  section  one  hundred  and 
thirty^ight. 

5.  That  the  counterclaim  does  not  state 
facta  sufficient  to  constitute  a  cause  of  action. 

DcriTstleii.— Cod*  dv.  nroo..  1 490.  a*  am.  br  L.  1B77, 
eh.  410.  without  cbaoce;  oilidiialty  new  in  code  dv.  proc: 
bnt  He  eode  of  proc.,  f  1S3. 

It  gpec- 


i.  efa.  £91,  in  part,  without  ohanse  of  ■ 
1  wtoot  ceicinally  revfaed  from  ooda  of  proo..  1 04. 

S  151.  When  answer  to  b«  verifled. 

When  a  verified  complaint  author 
the  last  section  is  served  with  the  SU 
the  answer  must  also  be  verified. 


1 146.  Demnrrerto  eomitercUim 
ify  objection. 

A  demurrer  taken  under  the  last  section  must 
distinctly  specify  the  objections  to  the  counter- 
claim; otherwise  it  may  be  disregarded.  The 
mode  of  specifying  the  objections  is  the  same 
as  where  a  demurrer  is  talcen  to  a  complaint. 


, I29SS.    aa 

L.  1900.  eh.  xei,  lait  Katem,  without  ehaiw 
atanoe;  orifinaUy  leviied  Iron  eode  of  pnM.,  (04 

i  IBS.  Requirement!  coBcenUng  ■ 
pleadings. 

The  allegations  or  denials  in  a  veriSei 
ing  must  in  form  be  stated  to  be  made 
party  pleading.  Unless  they  are  there!) 
to  be  made  on  the  information  and  I 
the  party,  they  muet  be  regarded,  for 
poses,  including  a  criminal  proeecut 
having  been  made  on  the  knowledge 
person  verifying  the  pleading.  An  al 
that  the  party  has  not  sufficient  know] 
information  to  fonn  a  belief  with  rcspi 
matter  must,  for  the  same  purposes, 
garded  aa  an  allegation  that  the  per* 
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iymg  the  pleading  has  not  such  knowledge  or    be  deemed  controverted  by  the  adverse  party 
information.  by  traverse  or  avoidance  as  the  eaae  requires. 

DcffffaltoB.— Code  dr.  proe.,  i  624,  without  ehangs.  Dcrlvallon.-- Code  dv.  proo.,  (522,  rewritten,  omit- 

tine  proTuioiie  vedaUy  *pplioable  to  ooitrte  of  record. 

§  163.  Veriflcatioa;  how  and  by  whom  made*    I  a«.  orisinaUy  revbed  from  code  of  proo.,  |  les. 

The  verification  must  be  made  by  the  affi-  .-«-.        ^            *^ji 

davit  of  the  party,  or  if  there  are  two  or  more  «  *•••  Amendment  of  pleaaings. 

parties  unitea  in  mterest  and  pl^in^  together,  The  court,  upon  application,  must  allow  a 

by  at  least  one  of  th'em  who  is  acquaint^  with  pleading  to  be  amendea  at  any  time  before  the 

the  facts,  excq>t  as  follows:  trial,  or  during  the  trial,  or  upon  appeal,  if 

1.  Where  the  party  is  a  domestic  copora-  substantial  justice  will  be  promoted  tnereoy. 
tion,  the  verification  must  be  made  by  an  Where  a  party  amends  his  pleading  after 
officer  thereof.  joinder  of  issue,  or  pleads  over  upon  the  de- 

2.  Where  the  people  of  the  state  are,  or  a  cision  of  a  demurrer,  and  it  is  maae  to  appear 
public  officer  in  their  behalf  is,  the  party,  the  to  the  satisfaction  of  the  court,  by  oath,  that 
verification  may  be  made  by  any  person  ac-  an  adjournment  is  necessary  to  the  adverse 
quainted  with  the  facts.  party  in  consequence  of  the  amendment  or 

3.  Where  the  part^r  is  a  foreigfi  corporation;  pleading  over,  an  adjournment  must  be  granted, 
or  where  the  party  is  not  within  the  county  The  court  may  also  in  its  discretion  require, 
where  the  attorney  resides,  or,  if  the  latter  is  as  a  condition  of  allowing  an  amendment,  the 
not  a  resident  of  the  state,  the  county  where  payment  of  costs  to  the  adverse  party. 

he  has  his  office  and  capable  of  making  the  ltarinitliiii.--Code  dr.  proe.,  f  2944.  without  diance; 

affidavit;  or,  if  there  are  two  or  more  parties  oricinAUy  revieed  from  eode  of  proc.,  1 64.  wbd.  ii. 

united  in  interest  and  pleading  together^  where 

neither  of  them,  acquainted  with  the  facts,  is  5153.  Account;  how  jrfeaded;  bill  of  par- 

Within  that  county  and  capable  of  making  the  ticulars. 

affidavit;  or  where  the  action  or  defense  is        j.  .   '     .  *^  „  «.„«♦„  ♦«  „«i.  e^^v. 

founded  on  a  written  instrument  for  the  pay-  .  ^*  S.^^na^hf?Zmf o?  K.^,n?  nr  ?i 
•.v^.^4.  ^f  .»<r^»<^r  ««!„  n,v«;«k  i^  i^  ♦ivA  <r«r«<,a«ia^Ti    ^  *  pleaoing  tuc  itcms  oi  an  account  or  ae- 

^L»^n^%^'j!^J^V^^^^<Z  man/ thereii  aUeged;  but  the  court,  on  the 
Of  the  agent  or  the  attorney;  or  where  all  the  «,^„^„|.  ^f  ^uu^^  Tv«.l»  ^^^^  «rk^*>  ;«-««  ;« 
materiafaUegatlons  of  the  pleading  are  within    F«l«e8t  «f«th€r  party,  made  wh^  issue  is 

the  peraonif  knowledge  of  the  aient  or  the    fef*i:f  Sn^^^,  ^L^T^  ^J^  ^l 

attoraqr;  in  either  e^  the  veriTcation  may  SSlhl-w^  f^^  -iTSl  Ki™~  Jf« 
t^  ^^aJ  k«  4k^  ^<.»n4.  yvf  ^«  *.»»«  ««4>^— «^-«  t^Z,.  nature  thereof,  so  far  as  it  is  m  his  power  so  to 
Ae^^v  '^  attorney  for    ^^    ^^  ^^  ^  ^^^^^  specified  time.     The 

*  P_2^'      «  J    .            .  .„.           ..   T  .»«  court  also  may  direct  the  party  to  deliver  a 

d.'eMSS^dSSi^'i.S^  5«rther  account  where  the  one.  ddivered  is 

proa,  f  167,  in  put.  defective  and  in  any  case  may  direct  a  bill  of 

.  ---    -          *    ^^     ,     M       ,-    ..  the  particulars  of  the  claim  of  either  party  to 

i  IM.  Form  of  affidavit  of  verification.  be  delivered  to  the  advcree  party.   If  the  plead- 

The  affidavit  of  verification  must  be  to  the  ing  is  verified,  tiie  account  or  bill  of  particulars 

effect  that  the  pleading  is  true  to  the  knowledge  must  also  be  verified  in  the  same  manner  as  a 

of  the  deponent  except  ae  to  the  matters  thteem  pleading.    If  a  party  faib  to  deliver  an  account 

stated  to  be  allegea  on  information  and  be-  or  bill  of  particulars  as  directed,  the  court  may 

lief,  and  that  as  to  those  matters  he  believes  it  preclude  him  from  giving  evidence  of  the  parts 

to  be  true.   Where  it  is  made  by  a  person,  other  of  hie  acoount  or  demand  not  so  exhibited  or 

than  tiie  party,  he  must  set  forte  in  the  affidavit  stated . 

the  grounds  of  his  beh'ef  as  to  all  matters  not  Derivation.— Code  dv.  proe.,  U631,  3942.  oombined 

stated  upon  his  knowledge  and  the  reason  why  and  rewritten.  The  eritting  rulee  on  this  subject  oon- 
if  ifl  not  mfldp  bv  the  nartv  ^'^,  *"  1 2942,  are  not  lutteriaUy  ohuced.  but  aome 

U  is  noi  maae  oy  ine  pariy .  provwone  have  been  added  from  the  supreme  court  prao- 

BiiliaU— ■— Code  eiv.  proe..  1 620,  wHhoat  change;     tiee  as  set  forth  in  1 531.    \  531.  as  am.  by  L.  1904.  eh.  500; 


made  amlieable  to  joaUoe  eonrt  praotiee  by  code  onr.  .  orijpnaUy  rerised  from  code  of  proc..  fi  158.    f  .2842..origi- 
proc,  1 2936.    1 526, 
proo.,  1 157,  in  part. 


proo.,  i  ^36.    i  526,  oricbudly  a  subatitute  for  eode  of     nalqr  revind  from  Mde  of  proc..  1 64.  subd.  14. 
•»  I  • 


J IH.  Remedy  for  defectire  verifioitioii.  or       «  "»•  ^■*«  «*"*"*•:  '«»^  ?••******-.  ,    , 
wmt  of  verificttion.  1°  pleading  a  pnvate  statute,  or  a  right  de- 

The  remedy  for  a  defective  verification  of  a    1?!  ^rh^f,'  '' hin*^v'^*«f  n^^fS-H 

tion,  in  a  CMe  wher^  the  adverse  party  is  en-  contents  thereof^                                ^.  ,  .„, 

titled  to  a  yerifi.5ij.leading,  he  may  treat  it  as  ,fc*T6?^"S,;;*2^T  ,S^iA^^«3[^rS2.'jodf  of 

a  nulhty,  provided  he  gives  notice  with  due  proe..  ft  163. 

diligence  to  the  adverse  party,  or  his  attorney, 

that  he  elects  so  to  do.  1 100.  Pleading  mitigating  circumstances  in 

Dorhratloii.— Code  dv.  proo..  1 528.  without  ohan«e.  action  for  a  wrong, 

except  that  notice  must  also  be  given  to  the  party  or  his  ^*       .                    j                i.                       , 

attorney  instead  of  to  his  attorney  only,  as  in  the  supreme  In  an  action  to  recover  damages  for  a  p^'sonal 

eovt.  injury  or  an  injury  to  property,  the  defendant 

may  prove  at  the  trial  facts  not  amounting  to 

§  166,  When  allegations  deemed  admitled.  a  total  defense  tending  to  mitigate  or  otherwise 

Each  material  allegation  of  the  complaint  reduce  the  plaintiflF's  damages,  if  they  are  set 

not  controverted  by  the  answer  must  for  the  forth  m  the  answer,  either  with  or  without 

purposes  of  the  action  be  taken  as  true;  but  one  or  more  defenses  to  the  entire  cause  of 

an  allegation  of  new  matter  in  the  answer  shall  action. 


ii  161-177 


JUSTICE  COURT  ACT 


art.  7 


1^ " 


X 


y 


DeriVAtloii.— Code  dv.  proo.,  §  536.  as  am.  by  L.  1877. 
oh.  416.  omittiDf  proriaioii  "in  actions  for  breach  of 
promiw  to  many/'  and  abo  omitting  laat  aent«noe.  fi  536, 
originally  revised  from  code  of  proo.,  (  165. 

§  161.  Judgments;  how  pleaded. 

In  pleading  a  judgment  or  other  determina- 
tion of  a  court  or  officer  of  special  jurisdiction, 
it  is  not  necessary  to  state  the  facts  conferring 
jurisdiction;  but  the  judgment  or  determina- 
tion may  be  stated  to  have  been  duly  given  or 
made.  If  that  allegation  is  controverted  the 
party  pleading  must  on  the  trial  establish  the 
facts  conferring  jurisdiction. 

DcrlTatloii. — Code  civ.  proc.,  fi  532.  without  change; 
originally  revieed  from  code  of  proo.,  )  161. 

§  162.  Conditions  precedent;  how  pleaded. 

In  pleading  the  performance  of  a  condition 

preceaent  in  a  contract  it  is  not  necessary  to 

state  the  facts  constituting  performance;  but 

the  party  may  state  generally  that  he  or  the 

person  whom  he  represents  duly  performed  all 

the  conditions  on  his  part.    If  that  allegation 

is  controverted  he  must  on  the  trial  establish 

performance. 

Derivattoa.-'Code  civ.  proo.,  f  638,  without  change; 
originally  revised  from  code  of  proc.,  )  162,  in  part. 

§  163.  Pleadings  to  be  liberally  construed. 

The  allegations  of  a  pleading  must  be  liber- 
ally construed  with  a  view  to  substantial 
justice  between  the  parties. 

DtVlTalioil. — Code  civ.  m-oc.,  §  519,  without  change; 
originally  revised  from  code  of  proc.,  fi  150. 

§  164.  Material  variances;  how  provided  for. 

A  variance  between  an  allegation  in  a  plead- 
ing and  the  proof  is  not  material  unless  it  has 
actually  misled  the  adverse  party  to  his  preju- 
dice in  maintaining  his  action  or  defense  on  the 
merits.  If  a  party  insists  that  he  has  been 
misled,  that  fact,  and  the  particulars  in  which 
he  has  been  misled,  must  be  proved  to  the 
satisfaction  of  the  court.  Thereupon  the 
court  may  in  its  discretion  order  the  pleading 
to  be  amended  on  such  terms  as  it  deems  just. 

Deiliatton.— Code  civ.  proc.,  i  589,  without  change. 
Covers  also  code  civ.  proc.,  §2043.  |539,  oriannaUy  re- 
vised from  code  of  proc.,  (  160.  §  2943,  originally  revised 
from  code  of  proc.,  1 64,  subd.  10. 

§  165.  Immaterial  variances;  how  provided 
for. 

Where  the  variance  is  not  material,  as  pre-' 
scribed  in  the  last  section,  the  fact  may  be 
found  according  to  the  evidence,  or  the  court 
may  order  an  immediate  amendment,  without 
costs. 

Duliatioil. — Code  dv.  proc.,  f  540,  without  change  in 
pnbstaDoe,  bat  omitting  provision  for  direction  of  venUet. 
'  1 540,  wiginaOy  revised  from  code  of  proc.,  §  170. 

§  166.  What  to  be  deemed  a  failure  of  proof. 

Where,  however,  the  allegation  to  which  the 

proof  is  directed  is  unproved,  not  in  some 

particular  or  particulars  only  but  in  its  entire 

scope  and  meaning,  it  is  not  a  case  of  variance 

within  the  last  two  sections,  but  a  failure  of 

proof. 

DcrivatfOD. — Code  dv.  proo.,  f  641,  without  change; 
originally  revised  from  code  of  proc.,  1 171. 

§  167.  Partiai  defenses. 

A  partial  defense  may  be  set  forth,  but  it 


must  be  expressly  stated  to  be  a  partial  defense 
to  the  entire  complaint,  or  to  one  or  more 
separate  causes  of  action  therein  set  forth.  On 
a  demurrer  thereto  the  question  is  whether  it 
is  sufficient  for  that  purpose.  Matter  tending 
only  to  mitigate  or  reduce  damages  in  an  ac- 
tion to  recover  for  a  personal  injury,  or  an 
injury  to  property,  is  a  partial  defense  within 
the  meanmg  of  this  section. 

DttlTatlon.— Code  dv.  proc..  1 508,  as  am.  by  L.  1877, 
oh.  416,  without  change,  ezc^t  the  omission  of  the  provi- 
sion relative  to  actions  for  breach  of  -.promise  to  marry,  of 
which  a  justice  has  no  jurisdiction. 

§  168.  When  defendant  to  demand  affirma- 
tive judgment. 

Where  the  defendant  deems  himself  entitled 
to  an  affirmative  judgment  against  the  plain- 
tiff by  reason  of  a  counterclaim  interposed  bv 
him,  he  must  demand  the  judgment  in  hfs 
answer. 

Derivation.— Code  dv.  proc.,  |  509,  as  am.  by  L.  1877, 
ch..  416,  without  change. 

§  169.  When  pleadings  admit  part  of  plain- 
ti£Ps  claim  to  be  just,  action  may  be  severed. 

Where  the  answer  of  the  defendant  expreaAy 
or  by  not  denying  admits  a  part  of  the  plain- 
tiff's claim  to  be  just,  the  court,  in  its  dis- 
cretion, on  the  plaintiff's  motion  may  order 
that  the  action  be  severed;  that  a  judgment 
be  entered  for  the  plaintiff  for  the  part  so  ad- 
mitted: and,  if  the  plaintiff  so  elects,  that  the 
action  be  continued  with  like  effect  as  to  the 
subsequent  proceedings  as  if  it  had  been  origin- 
ally brought  for  the  remainder  of  the  daim. 
The  order  must  prescribe  the  time  and  manner 
of  the  plaintiff's  election.  If  the  plaintiff  elects 
to  continue  the  action,  his  right  to  costs  on 
the  judgment  is  the  same  as  if  it  was  taken  in 
an  action  brought  for  only  that  part  of  the 
claim.  If  the  plaintiff  does  not  eiect  to  con- 
tinue the  action,  costs  must  be  awarded  as  on 
final  judgment  in  any  other  case. 

Dotfatfon. — Code  dr.  proc., }  511,  as  tan.  by  L.  1879. 
ch.  642,  without  change;  originally  revised  from  code  tof 
proc..  ft  214,  last  paragr^;)h. 

§  170.  Complaint  in  actions  by  or  against 
corporations. 

In  an  action  brought  by  or  against  a  cor- 
poration, the  complaint  must  aver  that  the 
plaintiff,  or  the  defendant,  as  the  case  may  be, 
IS  a  corporation;  must  state  whether  it  is  a 
domestic  corporation  or  a  foreign  corporation; 
and,  if  the  latter,  the  state,  country  or  govern- 
ment by  or  imdfer  whose  laws  it  was  created. 
But  the  plaintiff  need  not  set  forth,  or  specially 
refer  to.  any  act  or  proceeding  by  or  under 
which  the  corporation  was  created. 

Derivation. — Code  civ.  proc.,  1 1776,  without  change; 
originally  revised  from  R.  8.,  pt.  8,  ch.  8,  tH.  4,  f  13. 

•  §  171.  Misnomer,  when  waived. 

In  an  action  or  special  proceeding  brought 

by  or  against  a  corporation,  the  defendant  is 

deemed  to  have  waived  any  mistake  in  the 

statement  of  the  corporate  name,  unless  the 

misnomer  is  pleaded  m  the  answer  or  other 

pleading  in  the  defendant's  behalf. 

Dertvatioii.— Code  dv.  pros.,  1 1777,  without  change; 
originally  revised  from  R.  8.,  pt  8,  ch.  S,  tit.  4, 1 14. 


4^6.8,9 


ANSWER  OF  TITLE;  ADJOURNMENTS 


ii  172-179 


ARTICLE  8  lIMimtfoii.— Code  civ.  oroo.,  i  2954,  without  ohange; 

ongliadly  revued  from  code  of  proe.,  f  57. 

Answer  of  Title  j  ^^^  ^^^^  ^^  ^^^^  ^  ^^^  undertaking. 

^**^m!:  uSSdbSI*'  .   ^-  ^^  undertaking  is  not  delivered  to  the 

174.  InwiifttooiirtiiewMtioQtobebroasht.  justice,  he  has  jurisdiction  of  the  action  and 

175.  Wben  aetion  before  justioe  to  be  diaoontiii-  must  proceed  therein >  and  the  defendant  is 
™^  precluded  in  his  defense  from  drawing  the  title 


176.  Effect  of  fuliire  to  ^yeondertAktiic. 

177.  When  title  oooies  m  queetioo  on  plmintiirs 

178.  FleeduiflB  in  new  action. 

179.  Aonrer  of  title  ae  to  one  of  nvaral  eaoaee  of 


i  172.  Answer  of  tide. 

The  defendant,  either  with  or  without  other 
matter  of  d^ense,  may  set  forth  in  his  answer 
facto  showing  that  the  title  to  real  property 
will  come  in  question  in  the  action.  Such  an 
answer  must  be  in  writing,  signed  by  the  de- 
fendant, his  attorney  or  agent,  and  must  be 
verified  if  a  verified  complaint  was  served  as 
authonxed  b^  the  las^  article.  The  answer 
must  be  dehvered  to  the  iustice  who  must 
immediately  countersign  and  deliver  it  to  the 
plaintiff. 

Pulisltoii. — Code  chr.  proc,  §  3961,  revritteo^  witlk- 
oat  change  of  anbetanoe,  tatoBpt-  as  to  the  provision  re- 
a  verified  anewer,  which  is  new.    f  2951.  ori^nally 
fram  cods  of  pvoc*  f  55. 


m  question. 

DeflffBllaiu--;Code  civ.  proc.,  i  2055,  without  cfaancs; 
ongiaaUy  revised  from  code  of  proc,  (  58. 

§  177.  When  title  comes  in  question  on  plain- 
tiff'sown  ' 


If,  however,  it  appears,  upon  the  trial  from 
the  plaintiff's  own  showing  Uiat  the  title  to 
real  property  is  in  question  and  the  title  is 
disputed  by  the  d^endant,  the  justice  must 
dismiss  the  complaint  with  costs  and  render 
judgment  against  the  plaintiff  accordingly. 


f  173.  Undertaking. 

The  defendant  must  also  deliver  to  the  jus- 
tice with  the  answer  a  written  undertaJdng  to 
the  effect  that  if  the  plaintiff  within  twenty 
days  thereafter  deposits  with  the  justice  a 
summons  and  complaint  in  a  new  action  for 
the  same  cause,  to  be  bronght  in  the  proper 
court,  the  defendant  will  within  twenty  days 
after  the  deposit  give  a  writtoi  admission  of 
the  service  thereof.  If  the  defendant  was 
arrested  in  the  action  before  the  justice,  the 
undertaking  must  also  provide  thai  he  will  at 
all  times  render  himself  amenable  to  any  man- 
date which  may  be  issued  to  enforce  a  Gnal 
judgment  in  tbe  action  so  to  be  bcought.  If 
the  defendant  fails  to  ooinply  with  the  under- 
taking, his  sureties  are  liable  thereon  to  an 
amount  not  exceeding  two  hundred  dollars. 

§2953*  lemitteii,  but 


^^^.^  dv.  roc.  1 295S.  witboot  ohange; 

revised  from  code  of  proc,  1 59. 


i  178.  Pleadings  in  new  actkm. 

In  the  new  action,  to  be  brought  after  an 
action  before  a  justice  is  discontinued,  by  the 
ddiverv  of  an  answer  and  an  undertaking,  as 
prescribed  in  the  last  six  sections  of  this  act, 
the  plaintiff  must  complain  for  the  same  cause 
of  action  only  upon  which  he  reh'ed  before  the 
justice;  and  the  defendant's  answer  must  set  up 
the  same  defense  only  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel 
which  was  replevied  in  the  justice's  court,  each 
undertaking  given  in  the  justice's  court  con- 
tinues to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

§2957,  withooi 
of  proe.«  f  60. 

f  179.  Answer  of  title  as  to  one  of  serend 
of      " 


.|5ft>iB 

1174.  Liwlutco«tnewsctioatobebnra«kL 

A  new  action  as  orescribed  in  the  last  see- 
tion  must  be  broognt  in  the  supreme  court,  or 
tbe  eoun^  eourt  of  the  justice's  county,  at 
tbe  plaintiff's  deetkm. 


12963. 
tlwttlie. 

oniitied.  as  that  eomt 
of  1894.    f295S, 


Where,  in  an  action  before  a  Justice,  the 
plaintiff  has  two  or  more  causes  of  action  and 
tbe  defense  that  the  title  to  real  prc^ierty  will 
come  in  question  is  interposed  as  to  one  or 
more,  but  not  as  to  all  of  them,  the  defendant 
may  deliver  an  answer  and  undertaking,  as 
prescribed  in  this  article,  with  respect  to  the 
cause  or  causes  of  action  only  in  which  title 
will  so  come  in  question.  Where  upon  the 
justice  must  discontinue  the  action  as  to  those 
causes  of  action  only;  the  plaintiff  may  com- 
mence a  new  action  therefor  in  Uie  proper 
court:  and  the  original  action  must  proceed  as 
to  the  other  causes. 

procf295S,  without 
of  proc  f  02,  in 


ilTS. 


beCore  justice  to  be  4lis- 


Upon  the  deUvcrr  of  the  undertaking  to  the 
jnstire,  the  action  before  him  is  discontinued 
and  eaeii  partv  must  pay  his  own  coats.  The 
costs  so  jwid  by  either  party  must  be  allowed 
to  him,  if  he  recovers  costs  in  the  new  artfon, 
to  be  broo^  as  prescribed  in  the  la^  two 
sections  If  the  plaintiff  fails  to  depoeit  with 
tbe  justiee  a  summcfus  and  oomplamt  in  the 
new  aetioo  before  the  expiration  of  twenty 
days  afUr  tbe  ddivcry  of  the  undolaking.  the 
defendant  may  maintain  an  action  against  the 
plaintiff  to  reeover  his  costs  before  thp  justice. 


ARTTCLE  9 
Adjoununcsts 


18Dl  Ad>iiM— iwtby 

1%].  A<iJ 'comment  ODspp&eation  of 

1«S2 

193.  t 

l»i.  UcdertaiciaK  to  . 

ant  frotn  eostodjr, 
16Sl  Wbeoddendaattobe 

187. 


199.  A4io 


m 


SS  180-187  JUSTICE  COURT  ACT 

i  180.  Adjoununent  bjr  justice,  to  levy  or  sale  by  virtue  of  an  executioD, 

The  juBtice  on  his  own  motion  may  adjourn    Jor  the  necessary  m^port  of  himaelf  a 

the  trial  of  the  action  or  proceeding  not  more    '*™"y- 


than  eight  daya  in  either  of  the  following  eases,     „._^, ^  ™__,  „ 

but  at  no  other  time:  brom L'lau ob. xo.i'io' 

1.  On  the  return  of  «  Bummons;  .,■,„...                              .      . 

2.  On  the  joinder  of  fesue  on  a  voluntary  S  !«■  UndsrtiklnB  to  procure  diactu 
appearance  without  the  aerrice  of  a  summons,  o««»o«nt  from  cnstody. 

or  on  the  filing  of  a  complaint  on  such  appear-  Where  the  defendant  has  been  arreati 

ance  and  the  failure  of  the  defendant  to  file  a  trial  muat  be  adjourned  upon  hie  appi 

stipulation  for  judgment.  upon  the  same  tarns  and  m  the  same  ■ 

The  justice  cannot  adjourn  the  trial  on  his  as  where  he  has  not  been  arrested;  exc^ 

own   motion   where   the   defendant   has   been  the  undertaking  prescribed  in  the  last 

arrested.  need  not  be  given,    A  ddendant  who  pi 

~    -    -        -  .     -              rtwriiton  but  such  an  adjournment  must  continue, 

uiu  ui.mij.0  u.  .ui™l«u™.  uu^t  to  DTonde  the  timp  of  adjournment,  in  the  custody 

°£?St"^i!<SS^S^ipp^iith.raieS  constable;  unless  he  gives  an  undertal 

, Jinn.    1  TOM.  oriainiUy  levioed  rroaTR.  8.,  pt.  a,  the  plaintiff,   with  one  or  more  aureti' 

oh.  Z,  Ut.  t,  II 67,  M.  proved  by  the  justice,  to  the  effect  that 

,  .m,     .ji                 .               •>     •! i    t,  plaintiff  recovers  juf^ment  in  the  actit 

i  181.  Adjourament  on  appllcatiDn  of  plain-  [f  ^n  execution  is  iBBU«d  thereupon  asai 

*•"■  pereon  of  the  defendant  within  ten  a&j 

At  the  time  of  the  return  of  a  summons,  or  the  plaintiff  is  entitled  to  the  same,  a 

of  the  joinder  of  isflue  without  process^   the  return  is  made  thereto  on  or  after  the 

justice,  upon  the  application  of  the  plaintiff,  day  thereof  that  the  defendant  cannot  be 

must  adtoiim  the  trial  of  the  action,  not  more  the  sureti^  wilt  pay  to  the  plaintiff  the  i 

than  eigot  days,  to  a  time  fixed  by  the  justice,  due  upon   the  judgment.     If  such  an 

But  su^  an  adjournment  shall  not  be  granted  taking  is  given,   the  d^endant  must 

unless  the  plaintiff  or  his  attorney,  if  required  charged  from  custody, 

by  the  defendant,  makes  oath  that  the  plain-  Dtriratmi.— Code  oiv,  p™,,  1 29S3,  wlUunt 

tiff  cannot,  for  want  of  some  material  teati-  priaiiMUh'  w™"*! '«"  B.-  "■•  p*-  4  cb-  a,  tit  *,  | 

mony  or  witness  specified  by  him,  safely  pro-  *"  p*"-  ""  *"■ 

"^Z^^^.  d,,  ™.,  I2««,  .,«»»,  -,™:  i  "'■  ■«^«'  ■""»'^'  "  l»  '*<'»' 

uizliutly  ivTiHd  from  R.  8..  pt.  3,  rJi.  s,  tit.  4,  |  es.  uid  If  the  trial  of  an  action  m  which  the  dd 

I  n,  ■ubd.  8.  Ijag  been  arrested  is  adjourned  with  ti 

J^  Adioumm^t  on  appHcation  of  do-  £^^5  P^«j  «^upnn^  ^ph« 

At  the  Ume  of  the  joindw  of  issue,  the  justice  ^'Xt^il^^^  rt*.  ,«<..  |  W64.  <rfth™t 

upon  the  application  of  the  defendant,  must  oriiliLBUy  reviMd  from  R.  B.,  pt.  3,  <A.  3,  tit. 

adjourn  the  trial  of  the  action  upon  his  com-  fim  daiue. 

■"rK'ltadifrs.  "?="«">, «  •  '•••  ^■*"'"-  ■«•»«»-'- 

required  by  the  plaintiff,   or  by   the  justice.  The   justice,    upon   the   apph'cation 

make  oath  that  he  verily  believes  that  the  de-  defendant,  must  grant  a  second  or  subi 

fendant  has  a  good  defense  to  the  action,  and  adjournment  of  the  trial  of  the  actioi 

that  he  cannot  safely  proceed  to  trial  for  want  the  defendant's  giving  security,  if  requi 

of  some  material  testimony  or  witness  speci-  prescribed  in  the  foregoing  provisiona 

fied  by  him,  article  where  he  applies  for  a  first  adjouT 

2.  If  required  by  the  plaintiff,  and  the  de-  Mid  upon  his  proving  by  his  own  oath  oi 

fendant  has  not  been  arrested  tn  the  action,  wise  to  the  satisfaction  of  the  justice  I 

an  undertaking  must  be  given  to  the  plaintiff  cannot  safely  proceed  to  trial  for  want  i 

in  behalf  of  the  defendant,  as  prescribed  in  the  material  testimony  or  witness,  and  that 

npxt  section.    But  such  an  undertaking  need  used  due  diligence  to  obtain  the  teatim 

not  be  given  where  the  action  is  to  recover  a  witness.     But  if  the  defatdant  has  0 

chattel.  undertaking  upon  a  former  adjoumn 

Such  an  adjourament  must  be  for  such  a  new  undertaking  need  not  be  given  ui 

reasonable  time,  fixed  by  the  justice,  as  will  is  required  by  the  justice  or  by  the  sur 

enable  the  defendant  to  procure  the  testimony  the  former  undertaking. 

or  witness  DohBtlon. — Codadv.  jm..  IZSeS,  irithoat 

D-lT.tlon.-a-l.  dv.  p™..  I  »81.  without  d*«j  J^-^  f™!  '™  H.  S..  pt,  5.  ch.  a.  tit.  4.  | 

oficinJly'-'viKdtromR.r.prioh,  i.  tit.4,  |M,  uhI  ITfi.  l«td.a«. 

170.  nbd.  2,mv«%.  .  jg^  j^^^^  ^^^  j^^^^  wndition 

S  183.  nndertakiiig  on  adjottnunoik  adjouiiimnit. 

Such  an  undertaking  must  be  to  the  effect  Upon  n-anting  the  defendant's  spp 

that  if  judgment  is  recovered  by  the  plaintiff,  for  an  adjournment  where  the  tfial  hi 

and  an  execution  thereon  is  returned  wholly  once  adjoiUTied,  or  where  the  plaintiff  is 

or  partly  unsatisfied,  the  aureties  will  on  de-  resident  of  the  county,  the  justice,  in  his 

maod  pay  the  amount  due  on  the  judgment,  tion,  upon  the  plaintiff's  application,  ma 

if  before  the  expiration  of  ten  days   after  the  that  any  witness  on  the  part  of  theplain 

plaintiff  become  entitled  to  an  execution,  the  ia  in  attendance  be  then  examined  und 

defendant  removes,  secrete*,  assigns  or  othw-  before  the  justice.   Thereupon  the  testii 

wise  disposes  of  any  part  of  his  property  li^le  the  witness  muat  be  reduced  to  writing,  ( 


M8 


art.  10                                          PROCURING  TESTIMONY                                    §|  188-194 

by  the  justice,  and  retained  by  him,  to  be  read  where  the  justice  resides  or  in  an  adjoining 

upon  the  trial,  with  the  same  effect,  and  sub-  county,  but  not  otherwise,  for  the  purpose  of 

ject  to  the  same  objections  as  if  it  was  then  testifying;  U]X)n  the  trial  of  an  action  pending 

given  orally  by  the  witness.  before  himself  or  before  another  justice.    The 

Derlfrntton.— Code  eiv.  proo.,  i  2066.  without  ohanse;  subpoena  may  require  the  witness,  except  as 

ongw^  re^jd  from  R.  s.,  pt.  3,  oh.  2.  tit.  4,  |70,  otherwise  expressly  prescribed  by  law,  to  bring 

mibd.  2.  last  eUnae.  ^^Yx  him  any  book  or  paper  relating  to  the 

§  188.  Adjournment  when  warrant  to  attach  ^Jl  ^L^.^„*f  ,r.nn.^^^^  fL^^?*l'nH^^i  n^l 

absent  witness  is  issued.  ^^^  *  subpoena  to  compel  the  attendance  of  a 

«uB«uv  w<w^9  » A»Buv««.  witucss  bcforc  another  justice,  unless  the  person 

Where  upon  a  tntd  a  warrant  of  attachment  is  applying  therefor  proves,  by  his  own  oath  or  the 

issued  to  eompel  the  attendance  of  a  wituMB  oath  of  another  person,  that  an  action  is  actually 

who  has  failed  to  appew-  m  obedience  to  a  sub-  pending  before  the  other  justice, 

poena,  the  jurtice,  m  his  discretion,  may  ad-  DeHY»tloii.--Code  «▼.  pro©..  12869.  without  ohaose: 

joum  the  tnal  for  such  a  time  as  he  deems  neces-  originaUy  reriaed  from  R.  a.  pt.  3.  oh.  2,  tit.  4.  }}  so,  si . 
sary  for  the  return  of  the  warrant,  not  exceeding 

five  days.  S  191.  Subpoena;  how  served. 

BeffffBtfoii.— Code  civ.  proe.,  }  2967,  without  ohAoge.  A  subpoena  may  be  served  by  a  constable  or 

by  any  other  person.   It  must  be  served  by  read- 

)  18?.  Aa}oiimment  not  to   exceed  ninety  j^g  i^^  or  stating  its  contents,  to  the  witness  and 

^7^-  by  pa3ring  or  tendering  to  him  his  lawful  fee  for 

The  trial  of  an  action  shall  not  be  adpumed  one  day's  attendance  as  a  witness.    Where  it  is 

to  a  time  beyond  ninety  days  from  the  joinder  of  served  by  a  constable,  his  return  thereto,  stating 

issue  without  the  consent  of  both  parties,  ex-  the  manner  of  service  and  the  sum  paid,  is  ore- 

cept  in  one  of  the  following  cases :  sumpti ve  evidence  of  the  facts  therein  statea . 

1.  Where  a  venire  has  been  dulv  issued,  but  a  DerfralloD.— Code  oiv.  proo.,  1 2970,  without  change; 
jury  has  not  been  procured,  so  that  it  is  neces-  originally  reviaed  from  R.  S.,  pt.  3,  oh.  2,  tit.  4, }  82. 
sary  to  issue  a  new  venire,  or  to  summon  one  or 

more  talesmen,  the  trial  may  be  adjourned,  not  §  IM.  Warrant  of  attachment  against  default- 
more  than  two  days  beyond  the  ninety  days,  in  ing  witness, 
order  to  liable  the  jury  to  beprooured.  Where  it  is  made  to  appear  to  the  satisfaction 

2.  Where  a  jury  has  not  been  able  to  agree  of  the  justice  by  affidavit  or  other  proof  that  a 
upon  a  verdict  and  is  discharged,  the  trial  may  perton,  duly  subpoenaed  to  attend  before  him 
be  adjourned  a  sufficient  time  beyond  the  mnety  [q  a^  action,  has  refused  or  neglected  to  attend 
days  to  enable  a  new  jury  to  be  procured  as  ^g  ^  witness  in  obedience  to  the  subpoena,  and 

'^'SP^SS.^  '^  *^  ^^^'    ^1.           u      u  J»o  j^t  <5au»e  for  the  neglect  or  refusal  is  shown 

3.  Where  a  warrant  of  attachment  has  been  ^  ^gj.^  ^nd  the  party  in  whose  behalf  the  wit- 
issued  to  compel  the  attendance  of  a  witness,  as  ^ees  was  subpoenaed,  or  his  attorney,  makes 
prescribed  in  the  last  section,  or  a  warrant  has  oath  that  the  testimony  of  the  witness  is  mate- 
been  issued"  to  commit  a  recusant  witness,  as  ^^^1,  the  Justice  must  issue  a  warrant  of  attach- 
prescribed  m  this  a^,  an  adjournment  m«ie  ^^^^^^  directed  generally  to  any  constable  of  tho 
thereupon,  as  presoriTjed  by  law,  is  not  deemed  a  county  for  the  piupose  of  compelling  the  attend- 
part  of  the  ninety  days.  ance  of  the  witness. 

J^n^SCw^  **&•  W^^l  ^^  f^!*^i  trP^i  D«HY»tloii.-Code  dv.  proo.,  i  2971,  without  change; 

orivnaUy  revieed  from  R.  8.,  pt.  3,  oh.  2.  tit.  4,  }  74,  in  originaUy  raviaed  from  R.  §.,  pt-  3.  ch.  2,  tit.  4,  §  83,  as 

put,  and  178.  am.  by  L  1834,  oh.  235. 

ARTICLE  10  j  153,  Attachment ;  how  executed ;  fees  there- 
Procuring  Testfanony  ^^^'                                                     , 

Such  a  warrant  of  attachment  must  be  exe- 

Section  190.  When  juatioe  may  iaeue  mbpoena.  cuted  in  the  same  manner  as  an  order  of  arrest . 

192:  wK2Sri)f  TtJShSSnt  againet  defaulting  The  fees  of  the  justice  and  constable  for  issuinj^ 

witneat.  and  serving  it  must  be  paid   by   the  person 


DerlTatlon. — Code  dv.  proo.,  f  2972,  without  ohange; 
>riginaily  revised  from  R.  S..  pt.  3,  ch.  2,  tit.  4,  f  84. 


193.  Attachment;  how  executed;  feee  thereupon.  aeainst  whom  it  is  issued,   unless  he  shows  ii 

194.  Attadhm^t;  when  witne«  i.  in  adjo.mng  ^^^j^   ^^^^  ^O  the   satisfaction    of   the 

195.  fine  for  refuflingto  attend,  or  to  testify.  justice,  for  his  omission  to  attend;  in  which 
JSS"  Jj?*'?®^*"****^'  case,  tne  party  procuring  the  warrant  must  pay 
198:  EiSonSSSlS?^:  them  and,  if  he  recovers   costs,    the  amount 

199.  Money  eoUeoted;  how  applied.  thereof  must  be  allowed  to  him  as  part  of  his 

200.  Defamting  witness  liable  for  damages.  ematA 

201.  PMduotionofbookofaQoount.  wbu». 

202.  Ccunmisnon  to  examine  witness  upon  inter- 

rojgatories. 

203.  Commission  without  interrogatories. 

206!  A^i^^t"^^'  5  ^^-  Attachment;  when  witness  is  m  ad- 

205.  How  deposition  taken.  joining  COUnty. 

207.  Execution  and  return  of  commission.  „_  ^^i       j  i-  x       -x-.         :^  »^4.u:«    „.. 

206.  Oertifioate  of  execution.  Where  the  delmauent  witness  is  withm  an 
200.  Certificate  a  sufficient  return.  adjoining  county,  the  constable  to  whom  the 
211*  f^^olS^^o^^'^'^'  warrant  of  attachment  is  directed  may  arrest 
212!  When  dsposition  may  be  suppressed.  the  witness  in  that  oountv  and  bring  him  before 
218.  Deposition  as  evideaoe.  the  justice.    The  constable,  while  he  is  within 

the  adjoining    county  for  that  purpose,  has 

1 190.  When  justice  nay  Isaoe  subpoena.  all  the  powers  of  a  constable  of  that  coimty 

A  justice  of  the  peace  may  issue  a  subpoena  with  respect  to  the  warrant  so  issued  to  him. 
to  eompel  a  witness  to  attend  in  the  county       Derimtfai.— Code  dv.  proc.,  }  2978,  without  change. 


§§  195-204 


JUSTICE  COUKT  ACT 


art.  10' 


^ 


') 


§  196.  Fine  for  refusing  to  attend,  or  to  testify. 

A  person  duly  subpoenaed  as  a  witness  who, 
without  a  reason^le  excuse  proved  by  his  oath 
or  the  oath  of  another  person,  falls  to  attend,  or, 
attending,  refuses  to  t(  stify,  must  be  fined  by 
the  justice  b^ore  whom  the  action  is  pending 
for  each  non-attendance  or  refusal  such  a  sum, 
not  less  than  one  dollar  nor  more  than  ten  dol- 
lars, as  the  justice  thinks  it  reasonable  to  im- 
pose upon  him  as  a  fine  therefor. 

DertTaflon. — Code  dv.  proo.,  {  2074,  without  ohange; 
orisixiAQy  reyiaed  frcnn  R.  8.,  pt.  3,  ch.  2,  tit.  4, 1 85. 

§  196.  Fine;  how  imposed. 

The  fine  may  be  summarily  imposed  by  the 
justice  upon  the  application  of  the  party  in 
whose  behalf  the  witness  was  subpoenaed  at  any 
time  during  the  trial  when  the  defaulting  wit- 
ness is  present  and  has  an  opportunity  to  be 
heard.  If  it  is  not  imposed  durmg  the  trial,  the 
justice,  at  any  time  within  five  days  after  judg- 
ment is  rendered,  must,  upon  the  application  of 
the  party,  issue  a  warrant  directed  generally  to 
any  constable  of  the  county  commanding  him 
to  arrest  the  defaulting  witness  and  to  bring  him 
before  the  justice  at  a  time  and  place  therein 

Specified,  the  time  to  be  not  more  than  twelve 
ays  after  issuing  the  warrant,  to  show  oause 
why  a  fine  should  not  be  imposed  upon  him. 

Dorlvatloii. — Code  dr.  proc.  f  2976,  without  ohanse; 
«<8hia]|y  revioed  from  R.  8.,  pt.  8,  oh.  2,  tit  4, 1 86. 

§197.  Minute  of  conviction. 

The  iustice  imposing  the  fine  must  enter  in 
his  docket-book  a  minute  of  the  conviction,  of 
the  cause  thereof,  of  the  amount  of  the  fine,  and 
of  the  costs.  The  minute  is  deemed  a  judgment 
against  the  delinquent  in  favor  of  the  ofiicer  to 
THiom  fines  are  directed  to  be  paid  by  section 
twenty-four  of  this  act. 

DMlvatfon. — Code  civ.  proc.,  }  2976,  without  change; 
origfaially  revised  irom  R.  8..  pt.  3.  oh.  2,  tit.  4,  f  87. 

§  198.  Execution  thereupon. 

If  the  whole  amount  of  the  fine  and  costs  is 
not  forthwith  paid  to  the  justice,  he  must  issue 
an  execution,  directed  generally  to  any  consta- 
ble of  the  county,  commanding  the  constable  to 
collect  the  sum  remaining  unpaid  of  the  goods 
and  chattels  of  the  deliquent  within  the  county 
and,  for  want  thereof,  to  take  him  and  convey 
him  to  the  jail  of  the  county,  there  to  remain 
until  he  pays  that  siun,  not  exceeding  thirty 
days.  Upon  the  delinquent  being  committed  to 
jail  the  keeper  thereof  must  keep  him  in  close 
custody  therein  until  he  is  entitled  to  a  dis- 
charge as  specified  in  the  execution. 

DeriYatton. — Code  dv.  proc.,  i  2977,  without  oh&nge; 
onginally  revieed  from  IL  8.,  pt.  3,  eh.  2,  tit.  4,  f  88. 

§  199.  Money  collected;  how  applied. 

The  money  collected  by  virtue  of  the  execu- 
tion must  bepaid  forthwith  by  the  constable  to 
the  justice.  The  justice,  within  ten  days  after  he 
receives  a  fine,  or  any  part  thereof,  from  the 
oonstiU>le  or  the  delinquent,  must  pay  the  money 
to  the  officer  to  Whom  the  fines  are  directed  to 
be  paid  by  section  twenty-four  of  this  act  for  the 
use  of  the  poor. 

I>a1vatioil.~<7ode  civ.  proc..  f  2978,  without  chAXice; 
oriciiially  revieed  from  R.  S.,  pt  3,  oh.  2,  tit.  4,  §  89. 

§  200.  Defaulting  witness  liable  for  damages. 
A  person  subpoenaed  as  prescribed  in  this 


article  who  neglects  or  refuses  to  obey  the  sub- 
poena or  to  testify,  is  also  liable  to  the  party  in 
whose  behalf  he  was  subpoenaed  for  all  damages 
which  the  party  sustains  by  reason  of  his  neglect 
or  refusal. 

DerlvmtioD. — Code  dv.  proo.,  1 2979,  witboot  efaance; 
oricinally  from  R.  8.,  pt.  3,  oh.  2,  tit.  4,  §  90. 

i  201.  Production  of  book  of  account. 

A  person  shall  not  be  compelled  to  produce 
u^on  a  trial  or  hearing  a  book  of  account  other- 
wise than  by  an  order  requiring  him  to  produce 
it  or  a  subpoena  duces  tecum.  Such  a  subpoena 
must  be  served  at  least  five  days  before  the  day 
when  he  is  required  to  attend.  At  any  time 
after  service  of  such  a  subpoena  or  order  the 
witness  may  obtain,  upon  such  a  notice  aa  the 
justice  prescribes,  an  order  relieving  him'  wholly 
or  paijily  from  me  obligations  imposed  ui>on 
him  by  the  subpoena  or  the  order  for  production 
upon  such  terms  as  justice  requires  touching  the 
insi)ection  of  the  book  or  any  portion  thereof,  or 
taking  a  copy  thereof  or  extracts  therefrom,  or 
otherwise.  The  justice  may  mak^  such  an  order 
at  any  time  after  the  commencement  of  the  ac- 
tion. 

DcHYatlon. — Code  civ.  proo.,  §  867,  ae  am.,  by  L.  1877. 
di.  416,  L.  1879,  oh.  542,  so  f ar  aa  ai^Iioable  to  justice 
oovt  pnkotioe. 

§  202.  Commission  to  examine  witness  upon* 
interrogatories. 

Where  the  defendant  has  neglected  to  appear 

upon  the  return  of  a  summons  or  has  faiLed  to 

answer  the  complaint  or  where  an  issue  of  fact 

has  been  joined  in  an  action  and  it  appears  by 

affidavit  upon  the  application  of  eitner  party 

that  a  witness,  not  witnin  the  county  where  the 

action  is  pending  or  an  adjoining  county  is 

material  in  the  prosecution  or  defense  of  the 

action,  the  justice  may  award  a  commission  to 

one  or  more  competent  persons  authorizing 

them,  or  either  of  tnem,  to  examine  the  witness 

under  oath  upon  interro^tories  to  be  settled  by 

the  justice  or  by  the  written  agreement  of  the 

parties  and  indorsed  upon  or  annexed  to  the 

commission,  to  take  and  certify  the  deposition 

of  the  witness,  and  to  return  the  same  by  mail, 

addressed  to  the  justice. 

Dertvatton.— Code  dv.  proc.,  1 2980,  without  ohange;. 
originally  revised  from  L.  1838,  ch.  243,  1 2.  and  L.  1847. 
di.  829. 

§  203.  Commission   without  interrogatories. 

If  both  parties  expressly  consent^  a  commission 
granted  as  prescrioed  in  this  article  may  issue 
without  written  interrogatories  and  the  deposi- 
tion may  be  taken  upon  oral  questions.  In  that 
case,  section  two  hundred  and  six  applies  to  the 
execution  of  the  commission,  and  a  copy  of  that 
section  must  be  annexed  thereto.  Notice  of  the 
time  or  place  of  the  examination  of  a  witness  by 
virtue  thereof  need  not  be  given. 

DeriYatfon. — Code  dv.  proo.,  §2981,  without  ohanga. 

§  204.  When  and  how  granted. 

The  commission  may  be  granted  by  the  jus- 
tice without  notice  upon  the  application  of  the 
plaintiff  made  at  the  return  of  the  summons,  or 
upon  the  application  of  either  party  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be 
granted  at  any  time  after  the  joinder  of  issue 
upon  the  application  of  either  party,  accom- 
panied with  proof  by  affidavit  that  six  days' 
written  notice  of  the  application  has  been  served 


art.  10 


PROCURING  TESTIMONY 


iiTot^^^ 


upon  the  adverse  party  either  personally  or  by 

service  upon  the  attorney  who  appeared  for  him 

before  the  justice. 

Derivation. — Code  dv.  proo.,  }  2982.  without  ohaiite; 
orisinaUy  revised  from  L.  1838,  ch.  243.  f  3. 

§206.  Adjournment. 

Where  a  commission  is  granted  ui>on  the 
application  of  the  plaintiff,  he  is  entitled  to 
one  or  more  adjournments  of  the  trial  as  may 
be  necessary  to  procure  the  commission  to  be 
executed  and  returned,  not  exceeding  the 
length  of  time  for  which  the  trial  might  be 
adjourned  upon  the  application  of  the  defend- 
ant. 

DvlvattoB.— Code  dv.  proo.,  f  2983,  without  dlumge; 
originally  revieed  from  L.  1841,  ch.  138,  f  1. 

§  206.  How  deposition  taken. 

U]X)n  the  examination  of  a  witness,  without 
written  interrogatories,  by  virtue  of  a  com- 
mission, or  of  an  order  to  take  depositions,  the 
commissioner,  or  the  person  before  whom  the 
deposition  is  taken,  must  take  down,  or  cause 
to  be  taken  down,  as  prescribed  in  the  next 
section,  the  substance  of  the  witness's  testi- 
mony; unless  he  is  directed,  in  the  commission 
or  the  order,  or  required  by  the  person  appear- 
ing for  either  party,  to  insert  in  the  deposition 
any  or  all  of  the  questions  or  answers,  word 
for  word.  Unless  the  commission  or  order 
otherwise  directs,  the  person  appearing  for 
either  party  may  ask  any  question  which  he 
deems  proper,  and  the  witness's  answer  must 
be  taJ^en  accordingly,  the  objections  thereto 
being  reserved  without  being  specified  at  the 
time  of  examination.  A  copy  of  this  section 
must  be  annexed  to  each  commission  to  take 
testimony  without  written  interrogatories  and 
to  each  c^*tified  copy  of  an  order  to  take  a 
deposition. 

]>erl?allaii. — Code  dv.  proo..  §900,  without  ohai^e; 
made  K^oable  to  juatioe  oourt  praotioe  by  code  av. 
proc..  12981. 

§  207.  Execution  and  return  of  commission. 

The  person  to  whom  a  commission  is  directed 
or  before  whom  a  deposition  is  taken,  unless 
otherwise  expressly  directed  in  the  commission 
or  in  the  order  for  taking  the  depositions,  must 
execute  and  return  the  commission,  or  the 
order,  as  follows: 

1.  He  must  publicly  administer  to  each 
witness  examined  an  oath  or  affirmation  to 
testify  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  as  to  the  matters  respecting 
which  the  witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each 
witness  to  writing,  or  cause  it  to  be  reduced 
to  writing  by  a  disinterested  person.  After 
it  has  been  carefully  read  to  or  by  the  witness 
it  must  be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved, 
the  exhibit,  or,  if  the  witness  or  other  person 
having  it  in  his  custody  does  not  surrender  it, 
a  copy  thereof,  must  be  annexed  to  the  deposi- 
tion to  which  it  relates,  subscribed  by  the 
witness  proving  it  and  numbered  or  otherwise 
identified  in  writing  thereupon  by  the  com- 
missioner or  person  taking  the  deposition  who 
must  subscrioe  his  name  thereto. 

4.  The  commissioner  or  person  taking  the 
deposition  must  subscribe  his  name  to  each 
half  sheet  of  the  deposition;  he  must  annex  all 


the  depositions  and  exhibits  to  the  comini 
or  to  a  certified  copy  of  the  order  for  taking 
the  deposition,  with  the  certificate  sffMmi 
in  the  next  section;  and  he  must  close  tbettii 
up  under  his  seal,  and  address  the  jacket  t(^ 
the  clerk  of  the  court  at  his  official  resideaiice. 

5.  If  there  is  a  direction  on  the  commissibii^ 
or  in  the  order  to  return  the  same  throu^  the 
postroffice,  he  must  immediately  depont  tihe 
packet  so  addressed  in  the  post-office  and  pay 
the  postage  thereon. 

'  6.  If  there  is  a  direction  on  the  commission 
or  in  the  order  to  return  the  same  by  an  agent 
of  the  party  at  whose  instance  it  was  issued 
or  granted,  the  packet  so  addressed  must  be 
dehvered  to  the  agent. 

7.  Wh^re  a  commission  is  directed  to  two 
or  more  persons,  one  or  more  of  them  may 
execute  it. 

A  copy  of  this  section   except   subdivision 

six  and  of  the  next  section  must  be  annexed  to 

each  commission  or  order  to  take  depositions 

authorized  by  this  article. 

DerlTatton.-^-Code  dv.  proc.,  {  901.  without  c^Aose; 
made  applicable  to  juatice  court  practice  by  oo(w  dv. 
proo.,  (2984.  1901,  originally  revised  from  L.  1863^ 
oh.  887.  H  0. 7,  8;  R.  S.,  pt.  3,  ch.  7.  tit.  3,  }  16. 

§  206.  Certificate  of  execotton. 

The  commissioner  or  other  person  before 
w^om  one  or  more  depositions  are  taken  must 
subscribe  and  annex  to  each  deposition  a  cer- 
tificate, substantially  in  the  following  form,, 
the  blanks  being  properly  filled  up:  * 

"State  (or  territory)  of    1. 

County  (or  parish)  of    J 

"I, ,  do  certify  that , 

the  witness,   personally  appeared  before  me 

on  the day  of ,  at  

o'clock  in  the noon,  at  the 

,  in  the  state  (or  territory)  of 

and  aftw,   being  gwcpx 

(or  affirmed,  as  the  case  may  be),  to  testify 
the  truth,  the  whole  truth,  and  nothing  bui 
the  truth,  did  depose  to  the  matters  contained 
in  the  foregoing  deposition,  and  did,  in  my 
presence,  subscribe  the  same,  and  indorse  the 
exhibits  annexed  thereto.  And  I  further  certifv 
that  I  have  subscribed  my  name  to  each  half- 
sheet  thereof,  and  {o  each  exhibit.     And  I 

further  certify  that appeared 

in  behalf  of  the    ,   ana   that 

appeared    in    behalf    of    the 


n 


DertYatlon.— Code  dv.  proc.,  1902,  without  change; 
made  applicable  to  juatioe  court  praotioe  by  code  dv.  proc.,^ 
S  2986.    i  902,  orismally  revised  from  L.  1863,  ch.  387,  $  2. 

• 

§  209.  Certificate  a  sufficient  return. 

The  certificate  specified  in  the  last  section 

is  a  sufficient  return  to  a  commission. 

DeriYatloii. — Code  dv.  proc.,  {  903,  without  change; 
made  applicable  to  justice  coiut  practice  by  code  civ. 
proc.,  (2986. 

§  210.  Receipt  of  deposition  by  justice. 

The  justice  to  whom  the  package  containing 
the  commission  is  transmitted  by  mail  must 
receive  it  from  the  post-office  and  open  and 
file  it,  indorsing  thereupon  the  date  of  his  so 
doing.  It  must  remain  on  file  with  him  until 
the  trial;  but  either  party  is  entitled  to  in- 
spect it  on  file. 

DeriYaflon.— Code  dv.  proo..  }  2986,  without  change; 
originally  revised  from  L.  1838,  oh.  243,  1 4,  in  part. 


J 


p?wt^^' 


M211-21S 


JUSTICE  COURT  ACT 


ISll.  PowBTB  of  commliBioners. 

Where  the  commissioD  is  executed  within 
tite  Rtate,  the  oommiasioner,  or,  if  there  are  two 
or  more,  a  majority  of  them  ahall  have  the 
wune  power  to  issue  a  subpoeao,  to  swear  a 
vitueH,  and  to  compel  bia  attoodance,  that  a 
justioe  of  the  peace  bee  in  an  action  pending 


■dialially  nvlaad  Iram  L.  1 

S  313.  When  depoiltioii  mar  ^^  snppreiaed, 

_  Where  it  appears  by  affidavit  that  a  deposi- 
tion hajg  been  imoroperly  or  irregularly  taken 
or  returned,  or  tlist  the  personal  attendance 
of  the  witnns  on  the  trial  could  have  been 


HO.  IMlMrniMlaidmuiu. 

HT.  SmuintpsKnianatCGiii 

248.  jBMiMDUVeiBminewitM 

249.  RacaJdtrut  witoMB. 
2fiO.  ContBDU  of  wHTUt;  im[i 

2£1.  AdicninuoBDt  thaaunui. 
2S2,  Ex  {arte  nffid&Tit:  i^Lgn  gi 
2A3.  When  pnot  of  «rpa«U 

2&4-  Compfllflooy  of  witnoM;  ho 
""  " — — -'--ikeepiurriliii 

kB  bstakan 


i.  ConMablato 


ticed  any  fraud  or  unfair  or  oveneaohing 

duct  to  the  prejudice  of  the  adverse  party  in 
the  course  of  the  proceedings,  an  order  for  the 
suppression  of  the  deposition  may  be  made  by 
the  court  on  the  application  of  the  party  ag- 
grieved on  notice  to  the  adverse  party. 

BolTatloii. — Code  civ.  pioe.,  I  BIO,  without  obutcs; 
wiciuU;  reviwd  from  L.  186S,  oh.  3S7.  i  14. 

i  318.  Deposition  as  evidence. 

A  deposition  taken  and  returned  as  pre- 
scribed m  this  article  or  an  exemplified  copy 
thereof,  if  the  original  is  filed  in  another  county, 
may  be  read  in  evidence  by  either  party  unlen 
it  is  suppressed  as  prescribed  in  the  last  section. 
It  has  tne  same  effect  and  no  other  as  Uie  oral 
testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of 
the  witness  or  to  the  relevancy  or  substantial 
competency  of  a  question  put  to  him  or  of  an 
answer  given  by  him  may  be  made  as  if  the 
witness  was  then  persnoally  examined  and 
without  being  noted  upon  the  deposition. 

DolTBllaB.— Coda  dv.,  proo..  )  Sll,  without  ohuse 
Dvdfl  ftppUoablf  to  juAtiu  court  pj«fitie«  by  bodBoir.  proo.. 
*3»ea.  1911.  orlsio^v  reviaed  fiom  L.  1SS3,  ota.  337, 
1  Hi  R.  S.,  pt.  3,  oh.  7,  tic.  i,  f  23. 


ARTICLE  11 
Trial  and  Incidents 


XflS,  jury  whes  to  b«  dintuufK 

§  3U.  Justice  to  wait  one  ho 

On  the  returns  of  a  summo 

the  justice  must  wait  one  hour 

specified  therein  for  its  return,  ui 

sooner  appear. 


(•Istutly  rsrlHd  from  R.  a,  pt.  S,  oh.  a 

j  SIS.  When  plaintiff  most  ] 
The  plaintiff  cannot  recover  i 
his  case: 

1.  Who'e  the  defendant  fails 
answer  after  the  service  of  a  su 
as  provided  in  section  two  huE 

2.  Where  on  the  voluntary 
the  parties  without  the  servic 
the  defendant  fails  to  file  a 
judgment  within  one  hour  aftet 

IS  filed. 


^.|M.» 


■:•* 


n  214.  Juiticn  to  mit  oos  hour. 


■miISl"rS't?M 


L.  Demuidina  iury  tri^. 
i.  DnwSncjoran. 
i.  P»HytneDt  of  fooo. 

I.  Returnof 


B  of  lut. 

DC<^r««ord. 


S3ie.  Effect  of  failure  oldef  a 
Where  the  defendant  maJies 
pearing  or  pleading  upon  the  n 
mons  which  has  been  duly  servi 
in  this  act,  the  justice  must  1: 
tions  and  proofs  of  the  plain 
judgment  according  to  law  anc 
very  right  of  the  case  appean 
action  commenced  by  the  servic 
and  verified  complaint  as  prov 
one  hundred  and  fifty  of  this  ac 
judgment  may  be  entered  as  p 
lion  two  hundred  and  fifty-nin 

Datntton.— Code    ay.    proo,,    I 
L.  ICKW,  dL  201.  witliout  dbiiiae;  otifi 

a.  3.,  pt.  3,  ell.  3.  tit.  4,1  aa.. 

!  317.  When  Justice  to  try  1 
Where  an  issue  of  fact  has 
neither  party  demands  a  tria 
justice  must  try  the  issue,  hear 
and  proofs  of  the  parties,  an 
ment  as  prescribed  in  the  last 


t.  Ptnniptacir  dMlUnsa. 

I.  Challaues  in  utiona  by  m  hcuusl  muiuv 

r.  Ctuiltmfe  for  qiediil  oiiuh. 

<.  Challenn,  how  (ri*d. 

t.  DIaqialilSMtioa  of  juror  ceUted  to  >  pftj. 

).  Jntm'tottb. 

1.  Juzy  to  hov  proofi. 

i.  WltnlH'iaaa. 


i  318.  Defendant's  offer  to 
Except  in  an  action  to  ree 
the  defendant,  upon  the  rrtum 
and  before  answering  the  origi: 
complaint,  may  file  with  the  y 
offer  to  allow  judgment  to  b( 
him  for  a  sum  therein  specified 
there  are  two  or  more  defea 
action  can  be  severed,  a  like  off 


art.  11  TRIAL  AND  INCIDENTS  }§  21^226 


by  one  or  more  of  the  defendants  against  whom  .  D«lf»llo«*— New.  Th«  lAit  aantaiioe  fcfen  to  oases  of 

a  sepa^ite  judgment  may  be  taken.    If  the  ;SSr.  ]£f  liiT^^  ?SSi.2il^^^ 

plaintiff   thereupon,   before  takins  any  other  Hate  fontthed  by  the  different  town  olerks. 

proceeding  in  the  aption,  files  with  the  justice  .  ^^   ^                    , ,   „           .... 

a  written  acceptance  of  the  offer,  the  justice  S  M2.  Prepanition  of  baUots;  ongkud  box. 

must  render  judgment   accordingly.     If   an  Within  ten  days  after  the  jury  list  is  delivered 

acceptance  is  not  filed,  the  offer  cannot  be  to  the  justice,  he  must  prepare  suitable  ballots 

given  in  evidence  u]^n  the  trial;  but.  if  the  by  writing  on  a  separate  piece  of  paper  the  name 

plaintiff  fails  to  obtain  a  more  favorable  judg-  of  ea^  person  included  in  the  list  who  resides  in 

ment,  he  cannot  recover  costs  from  the  time  the  town,  village,  city  or  other  district  to  which 

of  the  offer,  and  must  pay  the  defendant's  the  jurisdiction  of  the  justice  is  limited^  or  in 

costs  from  that  time.  which  he  is  authorized  to  hold  a  court,  with  the 

PeflraUoa.— Code  oiy.  proa,  1 2892,  without  chance,  place  of  reisidence  of  such  person  and  other 

aMpttodvetheri^ttonralMtb^  additions.     The  ballots  must  be  uniform  as 

S2*ott.tS4':tbd.  I's'lM*^***^  ""^  ^  nearly  as  may  be  in.apoearance;  and  the  justice 

must  deposit  them  m  the  box  kept  for  that  pur- 

§  21».  GMeral  jury  list  lor  courts  not  of  Py  •.  ^^"^  *  ^  is  known  as  the  original  box. 

wmtiAwA  omtnMmu — ^Acbptad  from  former  eode  dr.  proc., 

^^^^*  1 1088;  le^tBAoted  b^  L.  1000,  oh.  85  es  judioiary  Uv, 

A  general  junr  list  for  the  courts  subject  to  1 508;  originally  revised  from  it  8.,  pt.  3,  oh.  7,  tit.  4, 

the  provisions  of  this  act  consists  of :  "  **•  ^  *"  p"^- 

1.  In  a  county  which  has  no  commissioner  of  j  288.  Second  box. 

jurors>  the  list  of  jurors  filed  with  the  clerk  of       »Tn.-'i-      uiiili     ^'   x.-^  m^ *u 

the  toU  or  city  by  the  officers  thereof;  .   ^h®  ^^^  ^  also  keep  in  his  office  anotW 

2.  In  a  county  which  has  a  commissioner  of  ^,,^  ^^.!^  ^,,^^  «^^A  V'k'  '•''  ""H? 
jurors,  the  list  so  filed  by  him.  ^^}^  deposited,  aiter  each  trial  by  jury,  the 

If  iA  a  city,  lists  of  jiiirors  for  more  than  one  ^f  ^*?  Sf>^^^>^8  the  names  of  persons  who 

ward  or  district  thereof  are  filed  with  the  city  attended  and  served  as  jurors  on  such  tnal 

derk,  the  aggregate  lists  so  filed  shall  constitute  I>«*^ttwi.-:MoeUy  new,  bat  •d«ptedm  part  from 

^M.   ,  w*  ^  oK^^^c*!/^  4.DVO  Dv  UACV4  BUM*  wmMii/«vuvc;  pTovwona  oontaiued  m  oode  oiv.  proo.,  1 2901,  ae  am.  by 

the  general  hst.  L.  ISSO.  oh.  505,  L.  lOOO.  oh.  65;  orislnaUy  revised  from 

Psrtiatluu.— New.      The    judioiary     Uw     eontaina  R.  8..  pt.  3,  eh.  2,  tit.  4,  ff  04.  95. 
oroviiioiia  for  the  pn^Muration  and  <^M«g  of  junf  Uita  and 

dadlarea  their  effect  as  to  oourts  of  reeord.    Thi*  section  |  224.  Jlmnmndkng  iitrv  tri^. 

makes  the  same  lists  the  basis  of  the  jury  system  for  oonrts  \        '      .             "^  i««j.Mi«.               .     ..      . 

not  of  reoord.  At  the  time  when  an  issue  of  fact  is  joined 

either  party  may  demand  a  trial  by  jiiry,  and 

§820.  Jury  list  unlessthendemanded,  a  jury  trial  is  waived. 

Within  ten  days  after  a  jury  hst  is  filed  with  jJ^SS^^^.^^^^^;  oTTA.  V'^o.^h.^iS;  fi& 
the  town  or  city  clerk,  he  shall  dehver  a  certified  sentence,  rewritten,  without  change  of  substance,    i  2990 
COl>y  thereof  to  each  justice  in  his  town  or  city,  orii^nally  revised  from  R.  S.  pi.  3,  oh.  2,  tit.  4.  f  93. 
or  in  any  village  any  part  of  which  is  in  such  .  ^-   ru*^«*  i,««^*. 
town,  except  that  if  the  jurisdiction  of  the  jus^  «  *"••  J>»^™«  i««>"- 
tice  is  limited  to  territory  lees  than  the  whole  of  When  a  trial  by  jury  is  duly  demanded,  the 
such  town,  city  or  village,  then  the  certified  copy  justice  must  first  fix  a  day  for  trial,  which  shall 
i|hi^l1  contain  only  the  names  of  residents  of  sucn  not  be  less  than  three  nor  more  than  eight  days 
territory.    The  clerk  is  entitled  to  a  fee  of  one  after  the  joinder  of  issue,  imless  the  parties  con- 
dollar  for  each  copy  so  delivered,  which  is  a  Besot  to  a  longer  adjournment,  which  consent 
town  or  city  charge.   A  clerk  who  shall  ne^ect  fhal)  be  entered  in  the  justice's  minutes.    The 
to  deliver  such  a  copy  within  the  time  herein  justicfe  must  then  forthwith  openly  draw  from 
prescribed  shall  forfeit  ten  dollars  for  each  fail-  the  original  box  twelve  ballots  containing  the 
ure,  to  be  sued  for  and  recovered  by  the  over-  names  of  persons  required  to  attend  as  jurors  to 
seers  of  the  poor  for  the  use  of  the  poor  of  the  try  such  cause, 
town  or  city.  The  justice  may  excuse  any  juror  entitled  to 

Darlvatton,— Code  dv.    proo.,   §2990.  as   am.   by  be  excus^  under  section  544  of  the  judiciary  law 

L.  1880,  ch.  505,  L.  1897,  oh.  146,  L.  1909,  ch.  65,  last  part  and  he  may  also  set  aside  a  juror  who,  in  his 

rewritten  and  extended  to.inchide  any  justioB  subject  to  opinion,  resides  more  than  three  miles  from  the 

the  provisions  of  this  act,  intending  to  provide  a  jury  list  f          2  '  .  ,              ^  «  «.     « 

for  aO  oourts  not  of  record.    The  judiciary  law  contains  place  Ol  tnal.                                                       ^ 

prorvisioas  for  the  preparation  of  jury  lists  and  the  fiUnc  of  The  ballots  containing  the  names  of  jurors 

themwith  the  town,  and  dty  clerts.    The  jusOce  court  ^^o  did  not  appear  and  serve,  or  who  were  set 

act  becins  at  that  point  with  the  bsts  so  filed.    Theprovi-  ''yY  *****  "^*' ■•*'*T'~  ^V.      _    .i      i:««i  «j;«„«« 

irioB  making  the  fee  of  the  clerk  a  town  or  dty  chitfse  ia  aside  or  excused,  must  on  the  final  adjourn- 

new.   The  reference  to  viUagee  is  intended  to  include  oases  ment  of  the  court  on  the  trial  be  returned  to 

iSSScSoS^liSff^SMX^pH^^^  the  original  box.     If  a  sufficient  number  of 

include  parts  of  two  or  more  towns.    Jurors  should  be  qualified  jurors  cannot  be  obtained  from  the 

residents  of  the  villace,  and  in  this  dast  of  vilkoes  the  jury  original  box,  the  justice  must  draw  from  the 

list  will  necessarily  be  oompooed  of  lists  furnished  by  aanrkriH  hnv 

different  town  clerks.     12990,  originally  revised   from  ^^,V~  ""A"      k-ii^*c    -^^   «ll    A^r^  t^^    *\.^ 

R.  8.,  pt.  3,  ch.  2,  tit.  4, 1 93.  When  the  ballots  are  all  drawn  from  the 

original  box,    they   shall  be  again   deposited 

fttl.  Jury;  how  constituted.  <^erein,  ajd  Juries  shall  be  drawn  therefrom 

A  •       ,     . u    .  .  ,    ,          ..                    J.  until  the  ballots  are  again  all  drawn,  or  a  new 

A  jury  for  the  trial  of  an  action  or  proceeding  .       ^^^  j^  gj^  ^j^h  the  justice. 

by  any  justice  or  court  subject  to  the  provisions  *  «Lf«|*ion  —Adanted  from  code  dv  oroo   1 2991  as 

of  this  act  shall  be  drawn  from  the  jury  list  filed  ^.  by  L.  1889.  ch.  665,  L.  1909,  oh.  65;<mgiiilly  revied 

with  the  justice  as  herein  provided.    If  more  from  R.  8.,  pt.  3,  ch.  2,  tit.  4,  ff  94, 95. 

than  one  list  is  filed  with  the  justice  the  aggre-  ,  ^^^    -.                ^    *  * 

satd.  lists  so  filed  shaU  constitute  one  jury  list  5  ^^'  "•Payment  of  fees. 

for  the  purposes  of  this  act.  The  party  demanding  a  trial  by  jury  shall 


{(227-234 


JUSTICE  CX)URT  ACT 


art.  11 


^ 


thereupon  pay  to  the  justice  the  statutory  fees 
for  the  attendance  of  each  person  to  be  sum- 
moned, and  for  the  jurors  who  serve  on  the  trial, 
and  also  the  fees  to  which  the  constable  is  en- 
titled for  notifying  the  jurors  to  attend.  The 
fees  so  deposited  shall  be  delivered  by  the  justice 
to  the  constable  serving  the  venire,  and  oy  him 
shall  be  paid  out  as  required  by  law.  In  default 
of  such  deposit  the  justice  shall  proceed  as  if  no 
demand  for  trial  had  been  made. 

DeriTatton.— Code  dv.  proo.,  §2990.  as  am.  by 
L.  1889,  eh.  505,  L.  1897,  oh.  146^  L.  1909.  oh.  65,  iopart, 
without  ehance  of  substanoe;  orisiiially  reviaed  from  R.  S., 
pt.  8.  ohTaTSt.  4. 1 98. 

§  227.  Venire. 

The  justice  must  include  the  names  of  the 

jurors  so  drawn  in  a  venire  and  deliver  it  to  a 

constable  of  the  county  disinterested  between 

the  parties.   The  constable  must,  at  least  three 

days  before  the  day  therein  named,  notify  each 

person  whose  name  is  included  in  a  venire  by 

reading  it  or  stating  its  substance  to  him. 

INriYaflon.— Code  dv.  proo.,  §2993,  as  am.  by 
L.  1880,  oh.  505.  first  part,  rewritten.  |  2993,  oriffinaUy 
renaed  from  R.  S.,  pt.  3,  ch.  2,  tit.  4,  5f  97,  98;  L.  1847, 
eh.  470, 1 53. 

§  228.  Retam  of  venire. 

The  oonstable  must  make  his  return  on  a 
venire,  certifyin|;  that  he  has  personally  served 
it  on  each  of  uie  jurors  whose  names  are  included 
therein,  and  if  any  were  not  served,  stating  the 
reason  for  such  omission.  Any  constable  mak- 
ing a.  false  return  of  such  venire  is  guilty  of  a 
misdemeanor. 

DerivattOB. — Code  dv.  proo.,   §2993,  ae  am.   by 
L.  1889,  ch.  505,  aeoond  part,  rewritten.    %  2993,  originally 
reviaed  from  R.  S..  pt.  3.  di.  2.  tit.  4,  \\  97.  98;  L.  1847. 
eh.  470,  i  53. 

§  229.  Punishment  of  juror  for  default. 

A  person  so  l^erved  who  does  not  attend  at  the 
time  and  place  fixed  for  the  trial  of  the  cause,  or, 
attending,  refuses  to  serve  without  a  reasonable 
excuse,  proved  by  his  own- oath  or  the  oath  of 
another  person,  is  guilty  of  a  contempt  of  court, 
punishable  by  a  fine  not  exceeding  ten  dollars, 
which  the  justice  may  impose  forthwith  by  an 
entry  in  his  minutes.  Such  fine  shall  be  collected 
by  an  execution  issued  by  the  justice  as  upon  a 
judgment,  with  costs  of  the  levy,  and  paid  to 
the  overseer  of  the  poor  of  the  town  for  the  use 
of  the  poor  thereof;  but  on  the  presentation  of 
a  satisfactory  excuse  by  or  on  behalf  of  the  per- 
son so  fined,  the  justice  may  at  any  time  remit 
such  fine  or  any  part  thereof. 


R.  8..  pt.  3.  oh.  2,  tit.  4, 1 112;  L.  187^,  oh.  146. 


§  230.  Ballots,  how  prepared. 

For  the  purpose  of  procuring  a  jury  to  try  the 
action  the  justice  must  prepare  or  cause  to  be 
prepared  ballots,  uniform  as  nearly  as  may  be  in 
appearanccL  by  writing  the  name  of  each  person 
returned  who  attends  upon  a  separate  piece  of 
paper.  The  justice  miist  roll  up  or  fold  eadi 
ballot  in  the  same  manner,  as  nearly  as  may  be, 
so  as  to  resemble  the  others,  and  so  that  the 
name  is  not  visible.  The  bailots  must  be  de- 
posited in  a  box  or  other  convenient  receptacle. 

DMlvatton.— Code  dv.  proo..  1 2994,  without  chance, 
exoept  that  the  justice,  instead  ot  the  constable,  is  eharnd 
with  the  duty  oa  preparina;  the  ballots.  1 2994,  originally 
reviwdfromR.&,  pt.  3.  oh.  2,  tit.  4,  §  99. 


§281.  Dnwing  jurors. 

The  justice  must  then  openly  draw  out,  one 
after  anoth^,  six  of  the  bsJlots.  If  a  person 
whose  name  is  drawn  is  challenged  and  set  aside, 
or  is  excused,  another  ballot  must  be  drawn,  ana 
so  on  successively  until  the  reciuired  number  of 
jurors  is  obtained.  The  parties  may  elect  to 
try  the  cause  by  less  than  six  jurors.  The  per- 
sons so  selected  as  herein  provided  constitute 
the  jury  to  try  the  action. 

DcHYatloiu — Code  dv.  proo.,  1 2995,  without  ohange. 
except  that  the  right  to  try  the  ease  before  less  than  sz 
jurora  is  made  general,  instead  of  being  hmitod  to  a  time 
before  a  withess  is  sworn.  §  2996^  on^maUy  revised  from 
R.  8.,  pt  3.  ch.  2,  tit.  4,  1 100. 

§  232.  Jurors  in  default 

If  a  sufficient  number  of  competent  juron  do 
not  attend,  the  justice  shidl  issue  an  attachment 
against  all  defaulting  jurors,  and  shall  place  the 
same  in  the  hands  of  the  officer  who  summoned 
the  same,  commanding  him  forthwith  to  attach 
such  jurors  and  to  bring  them  before  him  at  a 
specified  time  not  more  than  thirty-six  hours 
thereafter,  to  which  the  cause  must  be  ad- 
journed. The  juror  or  jurors  so  attadied  shall, 
m  addition  to  the  fine  specified  in  section  two 
hundred  and  twenty-nine  of  this  act,  be  re- 
quired to  pay  the  expense  of  the  attachmoit 
and  service  thereof;  which  shall  be  the  officer's 
fees,  together  with  all  necessary  expense  in- 
curred by  him  in  serving  said  attachment,  to 
be  audited  and  fixed,  to  be  enforced  in  the 
same  manner,  and  when  collected  to  be  paid  to 
the  officer  or  thep  arty  who  has  paid  the  same. 
An^  person  so  attached  and  disobeying  or  re- 
sisting the  service  of  said  attachment  is  guilty 
of  a  misdemeanor. 

DeriTatlon.~Code  dv.  proo.,  {2990.  as  am.  by 
L.  1889,  ch.  505,  without  change;  originally  revised  from 
R.  8.,  pt.  3,  ch.  2,  tit.  4,  }  101. 

§288.  New  venire. 

If  the  constable  to  whom  the  venire  is  deliv- 
ered does  not  return  it  as  required  thereby  or  it 
is  for  any  reason  set  aside,  the  justice  must  pro- 
ceed to  draw  another  jUry  in  the  manner  pre- 
scribed in  the  foregoing  sections  of  this  article 
which  shall  be  summoned  in  like  manner  as  the 
first  jury. 

DertYation— Code  dv.  proo.,  1 2997,  as  am.  by  L.  1889, 
ch.  505,  L.  1892,  ch.  56/,  first  dauae,  without  ohan^. 
}  2997,  originally  reviaed  from  R.  8.,  pt.  8,  oh.  2,  tit. 
4,  i  102. 

f  284.  Additional  jurors. 

If  a  full  jury  drawn  from  those  returned  as 
prescribed  in  the  foregoing  sections  cannot  be 
obtained,  the  justice,  by  order  entered  in  his 
minutes,  may  direct  tne  constable  to  require  the 
attendance  forthwith,  or  at  such  time  as  he  may 
designate,  not  longer  than  twenty-four  houn 
after  such  order  is  made,  of  such  a  number  of 
talesmen  from  the  by-standers  or  from  the  town 
qualified  to  serve  as  jurors  as  the  justice  deems 
sufficient  for  the  purpose;  or  he  may  from  time 
to  time  draw  from  the  jury  box  double  the  num- 
ber of  jurors  needed  to  complete  the  jury,  in  the 
manner  prescribed  by  the  for^;oing  sections, 
who  shall  be  summoned  in  like  manner  as  the 
first  jury,  except  that  the  venire  may  be  made 
returnable  forthwith. 

Derlvatfon.— Code  dv.  proo.,  |2997,  aa  am.  by 
L.  1889,  oh.  505.  L.  1892.  ch.  567,  aeoond  part  rewritten, 
without  intended  ohange  of  substanee,  esottsi  that  a  fhM* 
don  has  been  inserted  requiring  the  order  tor  tslssumn  to 
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be  entered  in  the  minutes.  Tbe  last  cUnae  in  the  Motion  ie  &  287.  Challeiice  for  SPeClAl  caiise. 

intended  to  give  tiae  justice  the  ri^t  to  make  the  new  rU.      *     .    ^«     .       .           •    •     .1.              1          « 

▼enire  returnable  unmediatalT.     Tlie  laet  eentenoe  of  The  fa€t  that  a  JUTOr  10  in  the  employ  of  a 

1 2997  relating  to  adjHMimmente  has  be6u  omitted.    It  party  to  the  action,  or,  if  a  party  to  the  action 

ST^SvSTlf i  ^'  '"**°'^  "™*^  «  a  iw)rporation,  that  he  is  ak  employee  thereof 

cxr  a  shareholder  or  stockholder  therein,  or  in 

§  234^  Procedure  where    jury  cannot  be  *^*'^"!  for  damages  for  inluriee  to  paw)n  or 

obtained;  rwiOTal  to  county  coiirt     ^^  property,  that  he  is  a  shareholder,  stockholder, 

twtT     -^              '  www*.  director,  officer  or  employee,  or  in  any  manner 

Wheremanactionorproceedingnowpending  interested,  in  any  insurance  company  issuing 

or  hereafter  to  be  brought  before  any  justice  or  policies  for  protection  against  liability  for  dom- 

m  any  court  wh»e  the  practice  or  procedure  is  ages  for  injury  to  person  or  property,  shall  con- 

rMuktedor  controlled  V  this  chapter,  and  in  ^,^^^8  a  good  ground  for  a  chaUenge  to  the 

which  a  tnal  by  junr  has  been  duly  demaoded  f^vor  as  to  such  juror. 

andc»nnotbehadbyrea«)nof  thefactthata  DfriTmttoo.--CodBciv.proo..  J  ii80.«i  am  by  L.  1877. 

aufficient  number  of  qualified  jurors  cannot  be  oh.  416,  L.  I90i,  eh.  243.  L.  I9ii,  oh.  2O6,  in  part,  without 

obtained  for  service  therein,  any  party  thereto  ofaaage.  f  118O.  originally  reviaed  from  L.  1878,  ch.  427, 

may  cause  the  same  to  be  removed  to  the  '^- 

county  court  by  filing  with  such  justice  a  wril^  j  288.  ChaUenge.  how  tried, 

ten  demand  for  such  removal,  and  upon  the  *       u*    *•      *    i.u          i-c    i.-        ^t     :.,«^« 

payment  by  him  of  the  coots  of  auoh  aitioa  or  .  ^^If^^Z^  *?  **.'''J!^if  ?i'*"^A°it.^^^ 

pr6ceedin«,  aad  the  sum  of  two  dolkra,  as  the  "  available  only  upon  a  challenge.   A  chaUenge 

fee  of  tt^  U8tice  for  making  his  return,  the  oj  ?  juror,  or  a  chaUenge  to  the  P«?e»  o"-.  «f™y 

justice  shall  make  a  return  Sf  aU  the  proceed-  ?'«"'«.  "««*  be  tried  and  detennmed  by  the 

mgs  had  before  him  in  the  manner  anS  within  l"«*ice  only.    His  determination  is  subject  to 

the  time  as  is  provided  for  by  section  four  "^T  *>°  *^P^-  , 

hundred  and  thirty^ght  of  this  act,  and  shall  Ji^Sriiif^lJ^\^S^.  l"if?i.  fh.  US.  «S[ 

make  and  file  with  the  clerk  of  the  county  court  pan.  M^npted  to  jiutlee  oonrt  praetloe.    f  1 I8O.  orirnaliy 

a  certificate  dulv  signed  by  him,  which  shall  revised  from  L.  1S73,  oh.  427,  f  1. 

state  that  a  trial  of  the  action  cannot  be  had  .  „,«   Tk^    -  -i-«  -*'^«  ^t  :...«,  *^i.«^^  *^  • 

before  him  for  the  reason  that  either  all  of  ^5.289.  DisqualificaUon  of  juror  related  to  a 

the  jurors  as  named  in  his  jury  list  have  been  P*"^'          ...                1./.  j     " 

duly  summoned  and  examined  or  dischai^ed  Persons  shall  be  disquaufied  from  sitting  as 

without  obtaining  a  jury  qualified  to  hear  and  jurors  if  related  by  consanguinity  or  affinity 

determine  such  action  or  proceeding,  or  that  all  to  a  party  to  the  issue  in  the  same  cases  m 

avaihible  jurors  not  so  summoned  are  to  his  which    judges    are    disqualified.      The    party 

knowledge  disqualified  to  serve  therein  by  rea-  related  to  the  juror  must  raise  the  objection 

BOB  of  living  served  as  jurors  upon  a  former  before  the  case  is  opened;  but  any  other  party 

trial  of  the  same  action  or  having  been  dis-  to  the  issue  mav  raise  the  objection  withm  six 

charged  as  jurors  upon  such  former  trial,  or  by  months  from  the  date  of  verdict, 

reason  of  having  served  as  jurors  before  him  in  DerlTatton.— Code   civ.    proc.,    }  1166,  as  am.  bv 

a  Uke  action  or  prcj^ing,  involving  Ae  same  J;;  ]SSi.*«SJ'^SJS2:  t^  '^'pi^^Sffl^ 

issues,  whether  between  the  same  or  dmerent  14.  §  1166.  oiwnnliy  revised  from  R.  Cpt.  3.  eh.  7.  tit.  4. 

parties.     Upon  the    filing  of  such    certificate,  1 61;  last  two  sentenees  were  added  by  amendment  of 

the  action  shall  be  deemed   at   issue  in   the  ^^^* 

countv  court  the  same  as  though  originally  §  240.  Juror's  oath. 

brought  therein,  which  comij  shall  have  juri»-  Tjjg   justice   must   administer   an   oath    or 

diction  to  hear,  tnr  and  determine  the  same,  affirmation  to  each  juror,  well  and  truly  to 

Such  action  shall  be  subject  to  the  provisions    ^^y  the  matter  in  difference  between 

of  sections  four  htmdred  and  forty-four  to  plaintiff  fmd  de- 
four  hundred  and  fort v-seven,  both  inclu^  fendant,  and,  unless  dischai^'ed  by  the  justice, 
of  this  act.  (Added  by  L.  1921,  ch.  200,  m  a  true  verdict  to  give,  according  to  the  evidence, 
effect  Oct.  1,  1921.)  D«1t»*Imi-— Code  oiv.  nroe.,  i  2998,  without  change; 

Dertralloii.— Code  dv.  proc.,    f  2997a  as  added  by  originally  revised  from  R.  ST,  pt.  3,  oh.  2.  tit.  4,  {  103. 

li.  1900.  oh.  483.  »— * 

§  241.  Jury  to  hear  proofs. 

§  SSS.  Peremptory  challeages.  After  the  jurors  have  been  dulv  sworn,  they 

Each  party  may  peremptorily  challenge  not  must  sit  together  and  hear  the  allegations  and 

more  than  three  of  the  persons  drawn  as  jurors  Proofs  <>(  the  parties  which  must  be  made 

for  the  trial.  pubhcly  in  their  presence. 


iWvlv&tfAn  --rvwt*    Mv     vmwt      t  iiTrt    M    Am    hv  DffffBtloii. — Code  dv.  proc.,  }  2999,  without  ehi 

l^wmTITS^  18M.  Sr «4|  'JSitaS  5Sti.S;  <»^'-^ ""^ '~»  R  s'TS?.  3.  .h.  2.  m.  4, 1 104. 

Before  any  testimony  is  given  by  him.   i 

§  286.  Challenges  in  actions  by  or  against  person  offered  as  a  witness  must  be  duly  iiv^-t«r- 

momcipality.  or  affirmed   to   the  effect  that  the  evio^i**-- 

In  an  action  in  a  justice's  court  wherein  a  ^}^^^  ^e  shall  give,  relating  U)  th«>.aj«;*^    • 

city,  town  or  county  is  a  party  it  is  not  a  good  difference  between         •  •    „    • »  Pl^-f  "*     -^ 

cause  of  chaUenge  to  a  trial  juror  or  to  an  officer  -  •  -  defendant,  shall  be  tho  inii      ^. 

who  notified  the  trial  jurora  that  the  jurora  or  whok  truth,  and  nothing  but  the  irm 

the  officer  is  liable  to  pay  taxes  in  a  city,  town  or  ^-gSE^SSS^  S'^k^  8*1*2  t^.  4  "**' 

county  which  may  be  benefited  by  the  recovery.  **«*'»^  "^'*~*  ^^^  ^  »•.  s*  »•  «^  2.  tit.  i.  n  4 

Dmtmam.—Code  dv.  proc,  {1179.    m    am.    by  §248.   Mode   of  fwearing. 

L.  IMS,  ch.  294,  so  far  as  It  appKes  to  J<««J*»    ^TS'  WTipn  An  c^^V.  ■       a^a^i^..^ 

ill79.oflii»idiy«evisedfromR.^.pt.a,oh.7.tit.4.*68.  »nen  an  oath  is  admittMiW^     ^ 
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shall  lay  hie  hand  on  the  Kospels  and  express 
assent  to  the  oath,  and  it  uall  be  acoordiug  to 
the  present  practJee  eicept  that  the  witncffi 
need  not  kiss  the  gospels. 

Dtrlntl«B.-<>ida  dv.  pna.,  I  US,  u  am.  by  L.  13M, 
ob.  340,  wltlioul  chuice;  oriciuUy  nvimd  from  R,  8.. 
pt.  3.  ob.  7,  tit.  3.  i  S2. 

(  S44.  Kltsing  the  Koapels. 

The  oath  roust  be  administered  in  the  follow- 
ing form,  to  a  person  who  so  desires,  the  lay- 
insof  the  hand  upon  the  gospels  being  omitted: 
"You  do  swear,  in  the  presence  of  the  ever- 
living  God."  While  bo  swearing  he  may  or 
may  not  hold  up  his  band,  at  his  option. 

DtrintlHi.— Code  dv.  proe.,  |  B4S,  M  nh.  by  L.  1899. 
tb.  340.  irilhout  iiliu«e;  oriflDiiUy  nriged  from  R.  8., 
pt.  S.  ob.  7.  tit.  S,  i  83. 

{MB.  Afflrautioa. 

A  solemn  declaration  or  afRrmation,  in  the 
following  form,  must  be  administered  to  a 
person  who  declares  that  he  has  conscientious 
scruples  against  takins  an  oath,  or  swearing 
in  any  form:  "You  do  solemnly,  sincerely, 
and  truly,  declare  and  affirm." 

Is  oiv.  proa.,  I S4T,  iri(ho«t  ehuw*: 
m  R.  a.,  pi.  3,  ab.  7.  Ut.  S,  I  Si. 


the  justice  may  by  warrant  commit  the 
to  tae  jail  of  the  county. 

■*   B.— Cod«d».  proo.,  IIOOI,  wilhOQl 

■     ■ '       L  R.  B..  pt.  8,  ob.  r  "■   '  ■  ' 


{  350.  Content!  of  warrant;  impriaon 


{  MS.  Other  modeB  of  swearing. 

If  the  court  or  officer  before  which  or  whom 
a  person  is  offered  as  a  witness  is  satisfied  that 
any  peculiar  mode  of  swearing  in  lieu  of,  or 
in  addition  to  laying  the  hand  upon  the  gospels 
is,  in  his  opinion,  more  solemn  and  obligatwy, 
the  court  or  ofTjcer  may  in  its  or  his  discretion 
adopt  that  mode  of  swearing  the  witness. 

DafnUoD.— Coda  dv.  proa,  f  S*8.  m  un.  by  L.  1S7T. 
ab.  4ia.  L.  1899.  oh.  340,  witboat  obui<e:  ori^uUy  rs- 
yitei  from  R.  8.,  pt  a,  •*.  7.  tit.  3.  |  Bfi. 

{MT.  Swearing  peruaa  not  CliristiaiiB. 
A  person  believing  in  a  religion  other  than 
e  Ch  ■  ■■  ^  .■       .     .. 


The  warrant  must  specif  the  cs 
which  it  is  issued.  If  it  ta  issued  for 
to  answer  a  question,  the  question  t 
^wcified  thsrem;  if  for  negleeting  or 
to  imtduoe  a  book  or  paper,  the  same 
described  with  convenient  oerUunt 
recunut  witness  must  be  closely  eonf 
virtue  of  the  warrant,  until  be  sobmi 
sworn  or  affirmed  or  to  answer  or  to 
the  book  or  paper  rehired,  as  the  a 
be,   or  is  otherwise    discharged   accoi 

DntTBtlOD.— Code  dr.  prae.,  |  3002,  vftboD 
cdsioally  nrlad  from  R.  B.,  pt  8.  oh.  3,  ttt.  «.  | : 

{ Ul.  Adjournment  thereupon. 

The  justice,  thweupon,  from  time 
at  dte  request  of  the  party  in  whoee  be 
witmeea  attended,  must  adjourn  the  tr 
the  witness  testifies,  or  produces  the 
pafier  required,  or  dies,  or  becomes  a 
or  is  discharged  aooording  to  law. 

DalTSttoik-^Code  oIt,  priM.,  1 3001.  irithou 
ori^uUy  miwd  frm  R.  S.,  pt.  S.  «b.  a.  (it.  4.  | 

{3S3.  kx  [Icrte  affidavit;  irtien  writ 
An  ex  parte  affidavit  shall  not  be 

in  evidence  upon  a  trial  without  the 

of  both  parties,  except  in  a  case  wtu 

specially  allowed  by  law. 
DnlnUtoB.— Cod*  dv.  proa..  |  3004,  withm 

□nciiully  raviatd  from  R.  B..  pt  ,8,  ob,  3,  tit.  4,  | 

{US.  When  proof  of  .corpoimte   e 


the  Christian  may  be  a 


a  according  to  the 


nlcliully  miaad  from  R.  S.Tpt.  K  eb.  7 

{  248.  Justice  majr  examine  witness. 

The  justice  may  examine  an  infant  or  a 
person  apparently  of  weak  intellect  produced 
before  him  as  a  witness  to  ascertain  his  capacity 
and  the  extent  of  his  knowledge;  and  may 
inquire  of  a  person  produced  as  a  witness  what 
peculiar  ceremonies  in  swearing  he  deems  most 
obligatory. 

Dnlratlon.— Coda  dv,  proo,.  |  SEO,  wlUwut  «h*o(*; 
orisltwlly  miwd  from  R.  S..  pt.  8,  oh.  7,  tit.  3, 1 89. 


i  MB.  Recalcitrant  wimeaa. 

Where  a  witness  attending  before  a  justice 
in  an  action  refuses  to  be  sworn  or  aflirmcd  in 
the  form  prescribed  by  law,  or  to  answer  a 
pertinent  and  proper  question,  or  n^lects  or 
refuaes  to  produce  a  book  or  paper  which  he 
has  been  duly  subpoenaed  to  produce,  as  pre- 
scribed in  section  one  hundred  and  ninety  of 
this  act,  or  duly  required  to  produce  by  an 
order  made  as  prescribed  in  section  two  hundred 
and  one  of  this  act,  and  the  party  at  whose 
instance  he  attended  makes  oath  that  the 
Isetimony  of  the  witness  or  that  the  book  or 
paper  is  so  far  material  that  without  it  he  can- 
not ufely  proceed  with  the  trial  of  the  action. 


In  an  action  brought  by  or  against  a 
tion  the  plaintiff  need  not  prove  upon 
the  existence  of  the  corporation,  un 
answer  is  verified  and  contains  an  aflf 
allegation  that  the  plaintiff,  or  the  de 
as  tne  case  may  be,  is  not  a  corporat 

DcilTatlon.~<:oda  dv.  pioo.,  1 1776.  witboo 
ori(lBa1Iy  revbed  from  R.  B..  pt.  8,  oh.  8.  tit.  4,  i 
brL  laM.  oh.  412,  L.  1S7B,  oh.  SOS. 

I  SH.  Competency  of  witness;  hoi 
mined. 

An  objection  to  the  competency  of  i 
must  be  tried  and  determmed  by  the 
Where  the  ground  of  the  objection 
upon  a  matter  of  fact,  evidence  may  ' 
thereupon  as  upon  any  other  question 
except  that,  if  the  witness  is  examint 
upon  by  the  party  objecting^  no  oth 
mony  shall  be  received  from  either  pai 
his  competency, 

DatfBtlDn.~-Cod*  dr.  pioa.,  f  30011,  withou 
orjgliuljy  rariHd  from  R.  B.,  pt.  3,  ofa.  2,  tit.  4, 1 

{  SSC.  Constable  to  keep  jury;  his 
After  hearing  the  allegations  and  pi 
jury  must  be  Kept  together  in  a  pni 
convenient  place  under  the  charge  o 
stable  until  they  all  agree  upon  their 
and,  for  that  purpose,  the  justice  s 
minister  to  the  constable  the  foUowii 
"You  swear  in  the  presence  of  Almi^ 
that  you  will,  to  Uie  utmost  of  youi 
keep   the   persons   sworn   as  jurora  V 
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trial  together,  in  a  private  and  oonveoient 
place,  without  any  meat  or  drink,  except  such  as 
shall  be  ordered  by  me;  that  you  will  not  suffer 
any  communication  to  be  made  to  them,  orally 
or  otherwise;  that  you  will  not  communicate 
with  them  yourself,  orally  or  otherwise,  un- 
less by  my  order,  or  to  ask  them  whether  they 
have  agreed  upon  their  verdict,  until  they  are 
discharged;  and  that  you  will  not,  before  they 
render  their  verdict,  communicate  to  any 
person  the  state  of  tneir  deliberations,  or  the 
verdict  they  have  agreed  upon." 

PwHallun.— Code  tar.  proc.,  1 9006,  without  dhaDge; 
otIgixiaUy  raviaedfrom  R.  a.  pt.  8,  oh.  2.  tit.  4, 1 109. 

S2M.  Rendition  of  verdict;  plaintiff  need 
not  be  called. 

When  the  jurors  have  agreed  ui>on  their 
verdict,  they  must  publicly  deliver  it  to  the 

1'ustice  who  must  entor  it  m  his  docket^book. 
t  is  not  necessarv  to  call  the  plaintiff  before 
receiving  the  verdict;  and  the  plaintiff  cannot 
submit  to  a  nonsuit  or  withdraw  the  action 
after  the  cause  has  been  committed  to  the  jury. 

BKlmtloii.— Coda  oiv.  proo.,  §  3007,  without  change; 
otiginally  xwioKi  from  R.  S.,  pt.  8.  eh.  2,  tit.  4, 1 110. 

§  257.  No  verdict  can  be  taken  after  a  party's 
death. 

This  act  does  not  authorise  the  entry  of  a 

judgment  against  a  party  who  dies  before  a 

vmlict  is  actually  rendered  against  him.    In 

that  case  the  verdict  is  abscdutely  void. 

Dcrl^atloii.— Code  dr.  proo.,  |765,  without  ohaoge. 
eioept  to  strike  out  the  words  "report  or  dedbBon^"  be- 
cause not  %p|^cable  to  justice's  court.  |  765,  orisinaUy 
revised  from  H.  8.i  pi.  3,  oh.  7,  tit.  1,  |  A. 

§258.  Jury  when  to  be  dischaxfed;  new 
venire. 

Where  the  justice  is  satisfied  that  the  jurors 
cannot  agree  upon  a  verdict  after  having  been 
out  a  reasonable  time  he  may  discharge  them 
and  issue  a  new  venire,  returnable  within 
forty-eig^t  hours;  unless  the  parties  consent, 
and  their  consent  is  entered  in  the  justice's 
docket-book,  that  the  justice  may  render  judg- 
ment upon  the  evidence  ahready  before  him; 
which  he  may  do  in  that  case. 

DwtmtlOB— Code  cit.  proo.,  |8008.  without  chance; 
otiiinaUy  revised  from  R.  S.,  pt.  8,  eh.  2,  tit.  4,  f  111. 


ARTICLE  IS 

Judgments 

Judcment  by  default. 

Judgment  on  stipulation. 

Judament  by  confession. 

Mode  of  comesring  judgment. 

When  judgment  by  confession  void. 

Judgment  iqx>n  OQunterdaim. 

AfBnnatave  relief . 

Judgment,  where  counterclaim  only  is  inter- 
posed for  less  than  plaintiff's  claim. 

Jud^nant  when  aooounts  exceed  four  hun- 
dred  dollars. 

Judgment  of  nonsuit. 

Judgment  upon  verdiot. 

When  judgment  to  be  rendered. 

Bemitting  part  of  ▼erdict. 

Filing  transeript  of  judgment. 

When  ezecutiott  may  issue  against  person. 

Docketing  Judgment  in  another  eowa^. 

Justice  may  give  transcript  after  egpiraition 
of  his  term. 

Judgment  for  or  against  a  married  woman. 

Judgment  to  bear  interest. 


Section  250. 
900. 

aei. 

262. 


2M. 

266. 
266. 

267. 

268. 


270. 
271. 
272. 
278. 
274. 
275. 

276. 
277. 


§  809.  Judgment  by  default 

If  a  verified  oamplaint  has  been  served  with 
the  gummone  in  a  case  authoriaed  by  this  act 


and  the  defendant  fails  to  answer  such  oom- 

glaint  at  the  time  of  the  return  of  the  summons, 
e  shall  be  deemed  to  have  admitted  the  al- 
legations of  the  complaint  as  true,  and  the 
courti  on  filing  the  summons  and  complaint 
with  due  proof  of  the  service  thereof^  e^all 
forthwith  enter  judgment  for  the  plaintiff  and 
against  the  defendants  for  the  amount  de- 
manded in  the  complaint,  with  costs,  without 
further  proof. 

INriYation.— Code  civ.  proe..  12891.  as  am.  by 
L.  1006,  oh.  201,  in  part,  without  change  of  substance, 
being  theprovisions  of  former  L.  1881,  ch.  414,  ft  4,  as  am. 
bv  L.  1880,  ch.  472.  1 2891,  originally  revised  from  code 
of  proo.,  1 64,  subd.  8. 

§  260.  Judgment  on  stipulation. 

Where  the  parties  volunatrily  appear  b^ore 
a  justice  witnout  the  service  of  a  summons 
and  the  plaintiff  files  a  verifi^  complaint  in  a 
case  authorized  by  this  act,  the  defendant  may 
file  a  stipulation  that  judgment  ma^  be  ren- 
dered against  him  for  the  amount  therein  stated, 
with  costs.  Judgment  must  forthwith  be 
rendered  accordingly  without  further  proof. 

Derivation. — New. 

§  261.  Judgment  by  confession. 

A  justice  of  the  peace  may  enter  a  judgment 

upon  the  confession  of  the  defendant  in  any 

case  where  the  amount  confessed  does  not 

exceed  the  sum  of  five  hundred  dollars  with 

such  a  stay  of  execution,  if  any,  as  is  agr^d 

upon  by  the  parties  to  the  judgment. 

Derimtioii. — Code  dv.  proc.,  ft  3010,  without  change; 
orienaUy  revised  from  R.  8.,  pt.  3.  ch.  2,  tit.  4,  ft  118; 
codiB  of  proo..  ft  63,  subd.  8. 

i  262.  Mode  of  confessing  judgment. 

A  judgment  upon  confession  shall  not  be 
rendered  unless  the  following  requisites  are 
complied  with: 

1.  The  defendant  must  personally  appear 
before  the  justice. 

2.  The  confession  must  be  in  writing,  signed 
by  the  defendant,  and  filed  with  the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum 
exceeding  fifty  dollars,  the  confession  must  be 
accompanied  with  the  affidavit  of  the  d^end- 
ant  and  of  the  plaintiff  stating  that  the  de- 
fendant is  honestly  and  justly  indebted  to  the 
plaintiff  in  the  sum  specified  therein  over  and 
above  all  just  demands  which  the  defendant 
has  against  the  plaintiff,  and  that  the  con- 
fession is  not  made  or  taken  with  intent  to  de- 
fraud any  creditor. 

Derivatton.— Code  oiv.  proo.,  ft  3011,  without  change; 
originally  revised  from  R.  S.,  pt.  3,  ch.  2,  tit.  4,  ft  114. 

§  268.  When  judgment  by  confession  void. 

A  judgment  confessed,  otherwise  than  as 
prescribed  in  the  last  section,  is  void  as  asainst 
every  person,  except  a  purcnaser  in  good  faith 
of  property,  real  or  personal,  thereunder,  and 
the  defendant  making  the  (confession. 

DerlTatloii. — Code  dv.  proc!,  ft^l2t  without  change; 
originaUy  revised  from  R.  8.,  pt.  8,  di.  2,  tit.  4,  ft  115. 

§  264.  Judgment  upon  countefdaim. 

Where  a  counterclaim  is  established  which 
equals  the  plaintiff's  demand,  the  judgment 
must  be  in  favor  of  the  defendant.  Where  it 
is  less  than  the  plaintiff's  demand,  the  plaintiff 
must  have  juogment  for  the  residue  only. 
Where  it  exceeos  the  plaintifTs  demand,  the 


.'; 
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d^endant  must  have  judgment  for  the  ex-  §  869.  Judgment  upon  verdict, 

cess,  or  so  much  thereof  as  is  due  from  the  where  a  verdict,  or  the  decision  of  the  ius- 

plaintiff.  unless  it  w  more  than  the  sum  of  two  tice  upon  a  trial  without  a  jury,  is  rendered  in 

hundred  doUars.    If  it  is  more  than  two  him-  favor  of  either  party,  the  justice  must  render 

drejl  dollars,  or  if  no  part  of  it  is  due  from  the  judgment  against  wie  adverse  party  in  con- 

plaintifif,  the  justice  must,  at  the  election  of  formity  thereto,  with  costs,  except  as  is  other- 

the  defen<unt,  either:  ip^rise  specially  prescribed  by  law. 

1.  Set  off  so  much  of  the  cjmnterclaim  as  is  DeriT«tloii.~Coda  oiy.  proo..  i  3014.  without  ofaann; 

sufficient  to  satisfy  the  plaintiff's  demand,  and  originaUy  reviMd  from  R.  8..  pt.  3.  oh.  2.  tit.  4,  ||  idoTui. 
render  jud^ent  for  the  defendant    for    his 

costs;  in  which  case  the  defendant  may  maintain  5  270.  When  judgment  to  be  rendered. 

'    '^9'^P«n'!lf^^**'fnH!lln!'  nf'  Hi«.nn.Jnnann^  The  justicc  must  forthwith  render  judgment 

Jfh  ^^f^^in  wiyfc^  fhi  ^Jf^H^nTm^  a^d  enter  it  in  his  docket  book  in  eitfierdrShe 

with  costs;  m  which  case  the  defendant  may  foiio^n„  cases* 

thereafter  maintain  an  action  for  the  whole.  1    -nru       -tu '  -.1  •-*•!»  '    ^         •*  j          j* 

Where  part  of  the  excess  is  not  due  from  the  Jl:}^^'?,*^,?^"!'^  ,\f°5!^'*f^'  *""  *^ 

plaintifiF,  the  judgment  does  not  prejudice  the  'T Wher^  IuaS^L  ^nt^' 

defendant's   right    to    recover   from    another  o*  w£^  1  ^?S^i^,^^f^' 

person  so  mucf  thereof  aa  the  judgment  do«.  I  ^^^  tlJ^^^lT^Atody  at  the 

not  cancel.  p,,^  „j  ^^^  ^.^j^ 

«£S2«S^T^t:  I.Ti.'S?^  »'tt:  6v^«'-«  the  plaintiff  is  enhUed  tothc  judg- 

andf  {», Bubd. 3.  ment  bv  default  as  provided  in  section  two 

hundred  and  fifty^nine; 

§  26^.  Affirmative  relief.  S-  Where  the  defendant  stipulates  a  iudg- 

In  a  case  not  specified  in  the  last  section,  ^^^^  ^  ^^"^^^  '^  «^*'^^  *^^  *^"°^«*  ^ 

where   a   counterclaim   is   established   which  jj' „„„,  r^♦v«»  ^^^r.  ♦k^  ;itof;»<>.  «»«=*  ^»i^^« 

'  -              SleJj'lffi;?^!  ^ertZ^:n^t  tt  Jut^t'Lftt^in'VfockltK  ^^^ 

Knl^f?  f^r  fhi  L^^V^^teww  fourdays  after  the  cause  haa  been  finaUy  sub- 
be  rendered  for  the  defendant  accordingly.  ^^^^^  J[^  ^j^^ 

DertYatton. — Code  civ.  proc.,  |604,  without  ofaiuise;        ^    .     ..  ^  ,     .  .o^.k ia*  ... 

originally  revised  from  oode  of  proc.,  f  283,  last  sentence.  p«fTattoii.~Code  av.  proc.,  1 3015,  rewntt^  ^- 

out  mtenaed  coange  ot  stinstance^  eflcoept  tna*  sttDdi.  o,  0 
are  new.     13015,  originally  revised  from  R.  8.,  pt.  3, 

§  266.  Judgment,  where  counterclaim  only  ob.  2,  tit.  4, 1 124. 

is  interposed  for  less  than  plaintiff's  claim.  „  ^^^    «      .   . 

In  an  action  upon  contract,  where  the  com-  ^  271.  Remittng  part  of  verdict, 

plaint  demands  Judgment  for  a  sum  of  money  Where  a  verdict,  or  the  decision  of  the  justice 

only,  if  the  defendant  by  his  answer  does  not  upon  a  trial  without  a  jury,  is  rendered  in 

deny  the  plaintiff's  claim  but  sets  up  a  counter-  ^avor  of  either  party  for  a  sum  of  money,  the 

claim  amounting  to  less  than  the  plaintiff's  prevailing  party  may  remit  anjr  portion  thereof 

claim,  the  plaintiff  on  filing  with  the  court  an  and  take  judgment  for  the  residue, 

admission  of  the  counterclaim  may  take  judg-  ff*"^,^*'®'?'"T9°^«S^i,P'9®!»i?^l?»  y *?<?**  <S^ 

ment  for  the  excess  as  upon  a  default  for  want  ^^^^'^^ "^^««* '~"^ ^ ®' ^' ^* ^- ^' ***' *•  * *^- 
of  an  answer. 

Dcriratton.— Oide  civ.  proo..  i  512,  without  change,  §  272.  Filing  transcript  ol  judgment 

except  that  'clerk"  is  changed  to  "owirt";  and  the  lajt  ^  justice  of  the  peace  who  renders  a  judg- 

sentenoe  is  omitted  aa  mapphcable  to  justice  court,    f  512,  *  j*«iwrw^  w*   v-^  t'^^rrr^    .         TTv     •    j-irTr* 

originaUy  revised  from  code  of  proc.,  fi  246,  subd.  1,  last  ment  must  on  the  application  of  the  judgmait 

parBgn«>h.  creditor  and  the  payment  of  the  fee  thereCor 

deliver  to  him  a  transcript  of  the  judgment.    If 

§  267.  Judgment  when  accounts  exceed  four  the  judgment  is  for  a  chattel  which  has  been 

hundred  dollars.  delivered  to  the  unsuccessful  party,  or  for  the 

Where  upon  the  trial  of  an  action  the  sum  value  thereof  in  case  a  return  thweof  cannot 

total  of  the  accounts  of  both  parties,  proved  be  had,  and  such  value  exceeds  twenty-five 

to  the  satisfaction  of  the  justice,  exceeds  four  dollars,  the  transcript  must  stete  the  particu- 

hundred  dollars,  judgment  of  discontinuance  lars  of  the  judgment,  and  whether  the  summons 

must  be  rendered  against  the  plaintiff,  with  j;a«  perjpnal^  sery^.    A  transmpt  may  be 

^jQg^g  filed  in  the  office  of  the  clerk  of  the  county  m 

n^^M«.  —n^^  «i^  «-«/.   1 9oiv^  »ti,/».4^  <.Kftn«..  which  the  judgmoit  was  rendered  at  any  time 

DenYailoii. — Code  oiv.  oroc.,  1 2950,  witaout  otiange;  ...           *           ca,     :*-    ^...jrx:^..     on.    ^^..-.x..' 

originally  revised  from  R,  S.,  pt.  3.  di.  2,  tit.  4, 1 64.  withm  six  years  after  its  rendition.   The  county 

clerk  on  the  presentation  of  the  transcript  and 

§  268.  Judgment  of  nonsuit.  payment  of  the  f««  therefor  must  indorse 

T  J         2.1            ■*       uu  ««„+«    *v„,„i.  K«  thereon  the  date  of  its  receipt,  file  it  m  his 

Judgment  of  nonsuit,  with  coste^  must  be  ^^^^^  ^^  ^^^^^  ^^  judgment  i  of  that  date, 

rendered   against   a  plaintiff  P««f  ^^ing   an  .^  ^  ^^^  ^^  ^    ^^  ^^^  purpose,  in  the 

action  before  a  justice  of  the  peace,  m  either  game  manukas  a  judgment  in  an  actionbrought 

of  the  following  cases:         ..,.^....,  in  the  county  court,  and  enter  therein  the 

1.  JJ^e  discontinues  or  w^thdmw^^  particulars  of  the  iuSgment  as  stated  in  the 

2.  If  he  fails  to  fPPfaj,^*^^'";^?,^?  ^^^  ?f*^  transcript.  From  the  time  of  filing  such  tian- 
the  summons  ,8  returnable,  or  w  th^  u^J'?^  script  the  judgment  is  deemed  the  judgment 
after  the  time  to  which  the  trial  has  been  ad-  ^j  ^^  countyboiirt  of  that  oountv,  indTmust 
journea;  y^    enforced  accordingly,  except  that  an  exe- 

3.  If  he  IS  nonsuited  upon  the  trial.  ^^^.^^  ^  y^  ^^^  ^^[^  ^fy  by  the  comity 

•'^"^i*^i::ft±.1i'-  e^  ^'^IS^^^inS^l  clerk  as  prescribed  in  section  two  hundred  and 

orj^nally  revised  from  R.  S..  pt.  \  ch.  2,  tit.  4,  J  119.>  g^^^^y^fin^  ^nd  also  exoept  that  the  judgment 
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is  not  a  lien  on  real  property  unless  it  is  for 

twenty-five  dollars  or  more,  exclusive  of  costs. 

PwHaUon.— Code  dv.  i>roo.,  i|  3017,  8019.  oombuMd 
and  rewritten,  but  without  intended  change  of  subitanoe, 
except  that  a  traneaript  may  be  siren  inany  case,  and  the 
transcript  in  an  action  for  a  chattel  is  limited  to  siz  years. 
1 8017.  as  am.  by  L.  1894,  ch.  307;  originaI]y  revised  from 
oode  of  proo.,  %  63,  in  part. 

§  273.  When  execution  may  israe  against 
person. 

If  the  action  in  which  the  jud^^ment  is  rend- 
ered is  one  of  the  actiozis  specified  in  subdi- 
vision one  or  two  of  section  sixty-one  of  this 
act,  or  if  an  order  of  arrest  was  granted  and 
was  executed  in  a  case  specified  in  subdivision 
three  of  that  section,  ana,  in  either  case,  if  the 
defendant  is  a  male  person,  the  justice  must 
insert  in  each  transcript  given  by  him,  as  pre- 
scribed in  the  last  section,  the  words  "defenaant 
liable  to  execution  aeainst  his  person";  and  a 
like  note  must  also  be  made  in  the  docket  of 
the  judgment  made  by  the  coimty  clerk. 

DcriyattOD.— Code  dv.  proo.,  1 8018,  without  change. 

§  274.  Docketing  judgment  in  another  county. 

llie  clerk  with  whom  a  transcript  given  by  a 
justice  is  filed,  as  prescribed  in  this  article, 
must  furnish  to  any  person  applying  therefor 
and  paying  the  fees  allowed  by  law  one  or  more 
transcripts  of  the  docket  of  the  judgment  at* 
tested  by  his  signature.  A  county  clerk  to 
whom  such  a  transcript  is  presented  must, 
upon  payment  of  the  fees  therefor,  immedi- 
ately nle  it,  and  docket  the  judgment  in  the 
appropriate  docket-book  kept  in  his  office  in 
like  manner  as  the  judgment  was  docketed  by 
the  first  county  clerk.  The  judgment,  when 
docketed  as  prescribed  in  this  section,  has  the 
like  dfect,  with  respect  to  the  enforcement 
thereof,  or  any  proceedings  thereunder,  or  by 
virtue  thereof,  in  the  county  where  it  was  -so 
docket^,  as  if  it  was  rendered  by  a  justice  of 
the  peace  of  that  county,  and  docketed  upon 
filing  his  transcript;  except  that  where  an  ap- 
plication for  leave  to  issue  an  execution  is 
necessary,  it  must  be  made  to  the  county  court 
of  the  county  where  the  judgment  was  rendered. 
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ARTICLE  13 
Executions 

When  iuatioe  may  issue  exeeution. 
Execution  upon  judgment  docketed   with 

county  clerk. 
Execution  on  filing  transoriiit. 
General  requisites  of  execution. 
Execution  upon  judfpnent  Cor  money. 
Execution  in  replevin. 
TiacM  of  receipt  to  be  indorsed  on  exeeation. 
Renewal  of  execution. 
Priority  of  execution. 
Plroperty  exempt  from  exeeution. 
Indorsement  of  levy ;  notice  of  sale. 
Sale  on  execution. 
Penalty  for  taking  down  or  defacing  notice  of 

Validity  of  sale. 

Certain  purchases  prohibited. 

Personal  property  bound  by  execution. 

Title  of  bona  fide  purcdiaser  before  levy. 

Levy  upon  current  moncnr. 

Levy  upon  evidences  of  aebt. 

Intwest  of  baQpr  in  goods  pledged. 

Sale  of  personal  property. 

Return  of  execution. 

Garnishee  proceedings. 

Execution  against  tne  prason;  imprisonment 

of  judgment  debtor. 
When  execution  agunst  a  person  cannot 

issue. 
Execution  against  a  woman. 
When  judgment  debtor  to  be  discharged. 
AflBidavit  for  discharge. 
Penaltsf  for  not  dieoharging. 
Affidavit  a  defense  to  action  for  escape. 
Discharge  not  to  a£Fect  judgment. 
Execution  upon  judgment  in  action  for  a 

chattel 
Action  agaixist  constable  for  not  returning 

execution. 
Constable  not  to  act  under  execution  after 

return  day. 
Action  afainst  constable  tot  mon^  collected. 
Duty  of^constable  whose  term  of  office  has 

expired. 


D«l?attmi«— Code  civ.  proc.,  1 3022.  without  change: 
oMnaXtf  revised  from  code  of  proc.,  §  68.  in  part;  and 


§  S75.  Justice  may  give  transcript  after  ez- 
pintion  of  bis  term. 

A  justice  of  the  peace  whose  term  of  office 
has  expired  mav  make  a  transcript  of  a  judg- 
ment rendered  by  him,  as  prescriDed  in  either 
of  the  foregoing  sections  of  this  article. 

Pttfttallon.— Code  dv.  proe..  %  3023,  without  change. 

(276.  Judgment  for  or  against  a  married 
woman. 

Judgment  for  or  against  a  married  woman 
may  1^  rendered  ana  enforced  as  if  she  were 
single. 

Dwtfation.— Domestic  relations  law,  t^I.  omitting 
nferaBoe  to  courts,  as  unaeoessary  in  this  act. 

§  t77.  Judgment  to  bear  interest. 

A  judgment  for  a  sum  of  money  bears  in- 
terest from  the  time  it  is  entered. 

Derivation.— Code  dv.  proo..  §  1211,  so  far  as  its  provi- 
dons  seem  applicable  to  jutfciess'  courtSL  1 1211r.  cm- 
nally  revised  from  oode  of  proc.,  |310:  L.  1844,  ch.  324. 
1 1,  and  1 3,  as  am.  by  L.  1809.  eh.  807. 


§278.  When  justice  may  issue  execution. 

At  any  time  within  five  years  after  entry  of 
a  judgment^  the  justice  of  the  peace  who  ren- 
dered it,  being  in  office,  may  issue  an  execution 
thereupon,  unless  it  has  been  docketed  in  the 
ootmty  clerk's  office. 

Daimttkm. — Code  dv.  proc,  1 8024,  without  change; 
originally  revised  from  oode  of  proc,  §  64,  subds.  12, 13. 

§279.  Execution  upon  judgment  docketed 
with  county  clerk. 

Wliere  a  judgment  rendered  h}r  a  justice  of 
the  peace  has  oeen  docketed  with  a  county 
clerk,  upon  the  filing  either  of  a  transcript 
from  the  justice's  docket  or  of  a  transcript  from 
Uie  clerk's  docket  of  another  county,  tne  exe- 
cution, to  be  issued  thereupon  by  tne  county 
clerk,  must  be  in  the  same  form  and  executed 
in  the  same  manner  as  an  execution  issued  upon 
a  jud^ent  of  the  county  court;  except  as 
otherwise  prescribed  in  the  next  section;  and 
except,  also,  that  where  the  judgment  is  for  a 
sum  less  than  twenty-five  dollars,  exclusive  of 
costs,  the  direction  to  satisfy  tne  judgment 
out  (k  the  real  property  of  the  judgment  debtor 
must  be  omitted.  In  that  case  the  provisions 
relating  to  the  satisfaction  of  an  execution  out 
of  the  judgment  debtor's  real  property  are  not 
applicable  thereto. 

Derivation. — Code  dv.  proc,  }  3043,  without  change; 
originaUy  revised  from  oode  of  proc,  1 04,  subd.  13. 

§  280.  Bzecution  on  filing  transcript. 

Where  an  execution  is  issued  out  of  a  court 
other  than  that  in  which  the  judgment  was 
Kndered,  upon  filing  a  transcript  of  the  judg- 
ment rendered  in  the  latter  court,  it  also  must 
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specify  the  clerk  with  whom  the  transcript  is  lected   the  same  directions   as  an   execution 

filed  and  the  time  of  filing;  and  it  must  be  made  against  property,  or  against  the  person,  as  the 

returnable  to  that  clerk;  it  must  also  specify  case  requires. 

the  justice's  name  and  omit  the  specification  Derlfmtion.— Code  dv.  proc.,  1 1378,  omininc  refer- 

respecting  the  filing  of  the  judgment-roll.  «><»  to  ^^  property;  origimilly  revised  from  code  of  proc.. 

Derlntllon. — Code  dv.  proc.,  }  1907,  without  duuige;  *       ' 

made  applicable  to  justice  court  practice  by  coda  dv.  proc..  x  oiu    Tim*    nf   rACAint    tn   K«    tnHnrsA«1    nn 

S3043.  Ti867.  originaUy  »  wibetitute  for  code  of  proc.,  8  *^'  ^*™«  ®'  receipt  to  De  maorsea  on 

§289.  in  part.  execution. 

The   constable    to   whom   an   execution   is 

i  281.  General  requithes  of  execution.  directed  and  delivered  must  on  the  receipt 

An  execution  issued  by  a  justice  must  be  tha^eof   indorse   thereon   a   memorandum   of 

directed   generally   to   any   constable   of   the  the  day,  hour  and  minute  when  he  received  it. 

same  county.     It  must  intelligibly  describe  Dertvatloii.— Code  dv.  proo..  1 1363.  without  chance, 

the  judgment,  stating  the  names  of  the  parties  ««??*  that  "iheriff  "  i«  ehan«ed  to  ••oonrtable."   ft  1363. 

in  whose  favor,  and  against  whom,  the  time  origmallyr0vi«edfromR.8..pt.8.ch.6.tlt.6.ftlO. 

when,  and  the  name  of  the  justice  by  whom,  j  285.  Renewal  of  execution. 

the  judgment  was  rendered:  and  it  must  be  a^4.„,  *u«  ,«*„«„    T.rk^iu,  ^-  ^^^Ur  ,.«w.»4;. 

n,adi  r^ble  ^  the  Justice,  within  «ixty  fieJf^J  S'^ex'SnTS  by  S'[Si<^TS; 

days  ^ter  >t»  date.  j^^           f^^  jj„,^  ^^  ^        ^tj,j^  g^^ 

.^^S^^^^Ti:S:'3!^-S:^,i!:r^  ye*™  after  the  judgment  wa«  rendered,  iaBue  . 

dauae;  code  of  proc..  ft  64,  aubd.  12,  laet  daute.  new  execution  or  renew  the  former  execution. 

-  -.-^   «         .               .    -            •  An  execution  is  renewed  by  a  written  indorse- 

§  282.  Execution  upon  judgment  for  money,  ment  thereupon  to  that  dffect,  signed  by  the 

An  execution  issued  upon  a  judgment  for  a  justice  and  dated  upon  the  day  when  the  in- 

sum  of  money  must  specifv  in  the  body  thereof  dqrsement  is  made.    If  part  of  the  execution 

the  sum  recovered  and  the  sum  actually  due  has  been  satisfied,  the  indorsement  must  state 

upon  the  judgment  at  the  date  of  the  execution;  the  sum  remaining  due.     Each  indorsement 

and,  except  in  a  case  where  special  provision  is  renews  the  execution  for  sixty  days  from  the 

otherwise  made  by  law,  it  must,  substantially,  date  tho^of.    A  justice  whose  term  of  office 

require  the  constable  to  satisfy  the  judgment,  has  expired  may  thus  issue  or  renew  an  exe- 

together  with  his  fees,   out  of  the  personal  cution. 


before  the  justice,  by  the  return  day  of  the 

execution,  to  be  rendered  by  the  justice  to  the  §  886.  Priority  of  execution. 

party  who  recovered  the  judgment.     If  the  An  execution  issued  out  of  a  court  not  of 

jud^nent  was  recovered  against  a  male  person,  record,  or  a  warrant  of  attachment  granted  in 

m  either  of  the  actions  specified  m  subdivision  an  action  pending  in  a  court  not  of  record,  if 

one  (»  two  of  section  sixty-one  of  this  act;  or  actually  levied,  has  preference  over  anoiher 

if  an  order  of  arrest  was  granted,  and  was  execution  issued  out  of  any  court,  of  record  or 

executed,   in  a  case  specified  in  subdivision  not  of  record,  which  has  not  be^  previously 

three  of  that  section,  the  execution  must  also  levied. 

command  the  constable,  if  sufficient  personal  Deflation.— Code  dv.  proa,  ft  1408.  irithout  ohaage: 

property  cannot  be  found  to  satisfy  the  JUdg-  originally  revised  from  R.  8.,  pt.  3,  ch.  6,  tit.  6,  ft  17. 

ment,  to  arrest  the  judgment  debtor,  and  to 

convey  him  to  the  jail  m  the  county,  there  to  §  287.  Property  exempt  from  execution. 

remain  until  he  pays  the  judgment  or  is  dis-  The  same  personal  property  is  exempt  from 

charged  according  to  law.     If  the  judgment  levy  and  sale,  by  virtue  of  an  execution  issued 

was  rendered  in  an  action  to  recover  a  penalty  by  a  justice  of  the  peace,  which  is  exempt 

or  forfeiture  given  by  a  statute  of  the  state,  from  levy  and  sale  by  virtue  of  an  execution 

the  justice  must  indorse  upon  the  execution  a  issued  out  of  the  supreme  court  and  in  the 

reference  to  the  statute,  as  prescribed  in  sec-  ijke  cases,  and  under  the  same  circumstances. 

tion  forty-nine  of  this  act,  with  respect  to  a  D«fT»tlon.-Code  civ.  proc..  1 8028.  without  ehaivie. 

copy  of  the  summons.  except  omission  of  reference  to  the  statute.    i^OX^  mcl- 

Derlfmttoa.— Code  dr.  proc..  }  3026.  without  change;  naUy  reviwjdfrom  R.  B.,  pt.  3,  eh.  2.  tit.  4. 1 169. 

originally  revised  from  R.  S..  pt.  8.  oh.  2.  tit.  4, 1 131,  last  .  ^^^    .    .                 ^     z  i                ^         ^       * 

<aaiseraad§i43.  §288.  Indorsement  of  levy;  notice  of  sale. 

Kosuk   v^«iM<K<v«t  ;»  r««i*ir{«i  ^   coustaWe  who  takes  personal  property 

§283.  Execution  m  repleym.       ^        ^  into  his   custody  by  virtue  of  an  executk>n 

An  execution  for  the  delivery  of  a  chattel  mimt  indorse  upon  the  execution  the  time  of 

must  particularly  describe  the  property  and  levying  upon  it.    He  must  immediately  post 

designate  the  part>r  to  whom  the  judgment  conspicuously  in  at  least  three  public  puioes 

awards  the  possession  thereof;  and  it  must  in  the  city  or  town,  in  which  the  property  was 

substantially  require  the  constable  to  deliver  taken  written  or  printed  notices,  signed  by 

the  possession  of  the  property  within  his  county  him,   describing  the  property  ana  ^ecifying 

to  the  party  entitled  thereto.     If  a  sum  of  the  place,  within  the  same  city  or  town,  where, 

money  is  awarded  by  the  same  judgment,  it  and  the  time,  not  less  than  six  days  after  the 

may  be  collected  by  virtue  of  the  same  exe-  posting,  when,  it  will  be  exposjd  for  sale, 

cution;  or  a  separate  execution  may  be  issued  D«initfoii.-Code  dv.  proc*.  13029.  without  change: 

for  the  collection  thereof,  omitting  the  direction  originally  revised  from  R.  8.,  pt.  3.  ofa.  2.  tit.  4. 1 148. 
to  delivtf  possession  of  the  property.    If  one 

execution  is  issued  for  both  purpooes,  it  muet  I  **••  Sale  on  exeetition. 

contain  vnih  respect  to  the  noney  to  be. col-  A  sale  of  real  or  personal  property,  by  virtue 
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of  an  execution,  or  pursuant  to  the  directions 
contained  in  a  judgment,  must  be  made  at 
public  auction,  between  the  hour  of  nine  o'clock 
m  the  morning  and  sunset.  The  constable  to 
whom  an  execution  is  issued  shall  at  any  time 
before  the  sale  of  the  personal  property  levied  on 
by  him,  on  the  written  request  of  any  person 
who  is  a  creditor  of  the  peraon  agamst  whom 
the  execution  was  issued  under  which  the  con- 
stable levied  upon  the  property,  exhibit  to  such 
creditor  the  personal  |m>perty  so  levied  upon 
under  said  execution  and  permit  an  inspection 
thereof  by  such  creditor  or  nis  agent. 

Dcffl¥aflDB. — Code  oiv.  proo.,  1 1384»  as  am.  by 
L.  18d4.  oh.  739.  without  ohance,  except  aa  to  olBoer;  maiie 
applicaole  to  jxistioe  court  practice  by  code  oiv.  proc, 
i  aoao.  1 1384.  originany  revised  from  R.  B..  pt.  3.  oh.  6. 
fit.  6.  fJB. 

§  290.  Penalty  for  taking  down  or  defaidiig 
notice  of  sale. 

A  person  who,  before  the  time  fixed  for  the 
.sale,  in  a  notice  of  thebaic  of  property,  to  be 
maae  by  virtue  of  an  execution,  wilfully  takes 
down  or  defaces  such  a  notice  put  up  by  the  con- 
stable or  by  his  authority,  forfeits  fifty  dollars 
to  the  judgment  creditor,  and  the  same  sum  to 
the  judc^ent  debtor;  unless  the  notice  was  de- 
faced or  taken  down  with  the  consent  of  the  per- 
son seeking  to  enforce  the  forfeiture  or  the 
execution  was  previously  satisfied 

]|«lvmtloii« — Code  dv.  proo..  }  1386.  without  ehanse, 
euspt  as  to  officer;  made  HpUcable  to  justioe  court  prao- 
tioe  by  code  dv.  proo.,  1 303iD.  f  1385,  originaUy  revised 
fromR.  8..pt.  3.  oh.  l,tiCS»  |80. 

§291.  VaUdttyolsale. 

An  omission  by  the  constable  to  give  notice, 
as  required  by  law,  or  the  taking  down  or  de- 
facing of  a  notice,  when  put  up,  does  not  affect 
the  validity  of  a  sale,  made  by  virtue  of  an  exe- 
cution to  a  purchaser  in  good  faith  without  no- 
tice of  the  omission  or  offense. 

Dwtmtloii. — Code  dv.  proo.,  J  1386,  without  change, 
esospt  as  to  offieer;  made  appocable  to  justioe  court 
practice  by  code  dv.  proo..  §3030.  §1386.  orisinally 
revised  from  R.  8.,  pt.  3.  ch.  6,  tit.  6, 1 40. 

§292.  Certain  purchases  prohibited. 

The  constable  to  whom  an  execution  is  di- 
rected shall  not  purchase,  directly  or  indirectly, 
any  of  the  propert^r  at  the  sale.  A  purcdiase 
made  by  him  or  to  his  use  is  void. 

Derinttioii. — Code  dv.  proo.,  1 1387,  without  chance, 
eseqyt  as  to  officer;  made  appucable  to  justioe  court 
praetiee  by  code  dv.  proo.,  1 8030.  }  1387,  originally 
revised  from  R.  &,  pt  3,  oh.  6,  tit.  6.  |41. 

§  298.  Personal  property  bound  by  execution. 

The  goods  and  chattels  of  a  judgment  debtor 
not  exempt  by  express  provision  of  law  from 
levy  and  sale  by  virtue  of  an  execution,  and  his 
other  personal  pr<M)erty,  which  is  expressly 
declared  by  law,  to  be  subject  to  levy  by  virtue 
of  an  execution,  are,  when  situated  within  the 
jurisdiction  of  tne  officer  to  whom  an  execution 
against  property  is  delivered,  bound  by  the 
execution  from  the  time  of  the  delivery  thereof 
to  the  proper  officer,  to  be  executed;  but  not  be- 
fore. 

DerlvatiOB. — Code  dv.  proo.,  }  1405b  without  change; 
made  ^>plicab]e  to  justioe  court  i»actioe  by  oode  dv.  proo., 
ft  3030.  1 1405,  originally  revised  from  R.  S.,  pt.  3,  ch.  6, 
tit.  6.  f  13. 

§  29i.  Title  of  bona  fide  purohaser  bafore 
'evy. 
The  title  to  personal  property,  aoquhred  before 


e  applicable  to  justioe  oourt  nraetios  by  oode  civ. 
.,  ft  3030.  ft  1409,  originally  revised  from  R.  S.,  pt.  3, 
I.  tit.  6.  i  17. 


the  actual  levy  of  an  execution  by  a  purchaser  in 

good  faith,  and  without  notice  that  tne  execution 

has  been  issued,  is  not  affected  by  an  execution 

delivered,  before  the  purchase  was  made,  to  an 

officer,  to  be  executed. 

Derivatioii. — Code  dv.  proo.,  fi  1409,  without  change; 

made  ar"*'"*"'"  '"  ' — "^" " ^""  *"     '^^ 

proo. 
eh.  6 

§296.  Levy  upon  current  money. 

The  constable  to  whom  an  execution  against 
property  is  delivered  must  levy  upon  current 
money  of  the  United  States  belonjging  to  the 
judgment  debtor;  and  must  pay  it  over,  as  so 
much  money  collected,  without  exposing  it  for 
sale;  except  that  where  it  consists  of  gold  coin, 
he  must  sell  it,  like  other  personal  property. 

DCfflvatloil.*-Code  dv.  proo.,  }  1410,  as  am.  bv  L.  1877. 
oh.  416,  without  change,  ezoept  as  to  offioorf  and  omitting 
the  last  dause  as  indicated,  f  1410,  origmally  revisea 
from  R.  8..  pt.  3,  oh.  6,  tit.  5,  }  18. 


§  296.  Levy  upon  evideiices  of  debt. 

The  constable  to  whom  an  execution  against 
property  is  delivered,  must  levy  upon  and  sell,  a 
bill,  or  other  evidence  of  debt,  belonffing  to  the 
judgment  debtor,  which  was  issued  by  a  mon- 
eyed corporation  to  circulate  as  money;  or  a 
bond,  or  other  instrument  for  the  payment  of 
money,  belonging  to  the  judgment  debtor, 
which  was  executed  and  issued  by  a  government, 
state,  county,  public  officer,  or  municipal  or 
other  corporation,  and  is  in  terms  negotiaole,  or 
payable  to  the  bearer,  or  holder. 

llOTlfatlon.— Code  dv.  proo.,  }  1411,  as  am.  by 
L.  1877,  eh.  416.  without  ohange.  except  as  to  officer; 
mads  awlicdblo  to  justice  ooort  praotiee  by  oode  dv. 
proo.,  ft  3030.  1 1411,  originaUy  revised  from  R.  8.,  pt.  3, 
eh.  6.  «t.  5»  I  ift. 

§  297.  Interest  of  bailorj^n  goods  pledged. 

The  interest  of  the  judgment  debtor  in  per- 
sonal property,  subject  to  levy,  lawfully  ple(^€Ml 
for  the  payment  of  money,  or  tne  performance  of 
a  contract  or  agreement,  may  be  sold,  in  the 
hands  of  the  pledgee,  by  virtue  of  an  execution 
against  property.  The  purchaser  at  the  sale 
acquires  all  the  ri^ht  ana  interest  of  the  judg- 
ment debtor,  and  is  entitled  to  the  possession  of 
the  property,  on  complying  with  tne  terms  and 
conditions  upon  which  the  judgment  debtor 
could  obtain  possession  thereof.  This  section 
does  not  appl^  to  property  of  which  the  judg- 
ment debtor  is  unconditionally  entitled  to  the 
possession. 

Derifatton.— Code  dv.  proo.,  ft  1412,  without  ohan^; 
made  applicable  to  justice  court  practice  by  code  oiv. 
proo..  §3030.  1 1412,  originaUy  revised  from  K.  8.,  pt.  3, 
eh.  6,  tit.  5,  §20. 

§  298.  Sale  of  personal  property. 

Personal  property  must  be  offered  for  sale  in 

such  lots  and  parcels  as  are  calculated  to  bring 

the  highest  price.    Except  where  the  constable 

is  expre8sl3r  authorized  to  sell  propertv  not  in 

his  possession,  personal  property  shall  not  be 

offered  for  sale  unless  it  is  present  and  within 

th3  view  of  those  attending  the  sole. 

DtflvatlMi* — Code  dv.  proc,  ft  1428,  without  ohange 
except  as  to  officer;  made  c^lioable  to  justioe  court 
practice  by  oode  dv.  proo..  ft  3030.  ft  1428,  originally  re- 
vised from  R.  8.,  pt.  8,  oh.  6,  tit.  6,  ft  A 

§299.  Return  of  executkm. 

The  constable  must  return  the  execution  to 
the  justice  and  pay  to  him  the  amount  of  the 
judgment,  with  mterest,  or  so  much  thereof  as 
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he  has  collected;  returning  the  Burplus,  if  any,  county  where  there  is  no  county  judge,  to  any 

to  the  person  from  whose  property  it  was  col-  justice  of  the  city  court  upon  such  notice  to  the 

lected.  other  party  as  such  court,  judg&  or  justice  shidl 

DvlTBtioii.— Coda  oiT.  noo.,  i  3031,  withoot  elianaa;  direct  for  a  modification  of  said  execution,  snd 

origiiiaUjr  reviaed  from  B.  sTpt.  8,  eh.  3,  tit.  4, 1 149,  laat  upon  Buch  hearing  the  Said  court,  jud^e  Or  jus- 

****"*■  tice  may  make  such  modification  ot  said  execu- 

S  800.  Garnishee  nroceediags.  ^o'^  ««  shall  be  deemed  just,  ami  such  execution 

I™.  .  J _.  ...  .    ~   _„™.« I  j_  .    as  so  modified  shall  oontmue  m  full  force  and 

Where  a  judgment  has  been  recov«ed  m  a    ^^  ^jj  ^^    ^^      ^  satisfied,  or  until 

court  not  of  ^^^.^^jl"^  j^^^^°^  further  modified  as  herein  provided, 

issued  upon  sud  »"^™CTt  has  bera  returned  ,j.y  ^^      »  far  as  it  relates  to  wages  and 

whoUy  <«;  P'^'^'^^'^i^]^^  f^y  salary,  due  aiJd  owing  or  to  become  Sie  and 

wages,  debte,  ^n«B,  s^,  m«me  f rom  ^^^^'^^  fj^  judgmort  debtor,  shall  not  apply 

^^'^teP'^^lt^ft-tfSLTSL^H^!  to  ju^sments  reSrv^Nsd  more  than  ten  yeam 
judgment  dAtor  or  shall  thereafter  bewane  due  ^^^  ^SSeptember  first,  nineteen  hundred  and 
and  owing  to  him,  to  the  amoimt  of  Jw^^  ^^j  ^  judjjments  heretofore  or  hereaftef 
dollars  or  more  p«  week,  U^e  judgment  Med^ tor  ^^ered  upii  ^ch  judgments, 
may  apply  to  a  judge  or  »."«*'«  o^,f«^«»»rt  No  execution  under  thissection  shall  be  here- 
without  notice  to  t^ie  jud^^t  d*t«r,  and  ^  j  ^  ^  judgment  against  an  officer 
mwn  satisfactory  proof  of  such  facts  by  affi-  e^iployee  5f  any  cta^or  ai^  county  of  the 
davits  or  othei^M,  the  ludge  <»•  jiw^^^  must  ^^^  P  ^^  ^^  ^^^  of  education  of  my  such 
grants  order  directing  that  aaerecuton^  ^^  ^^  j^  ^y  ^^^^^  ^  name  of  the. 
against  the  wages,  debts,  earnings,  salwy  in-  ^^^^  debtor,  infuU,  his  title  or  position, 
come  frem  t^^^t  «unds  w  profite  of  8«d^^^^  *  ^  ^  ;^  cfepartment  or'mAdi^ 
ment  d*tor  and  on  pr^tati^M  rf  j„„  ^j^^  i„  ;,^j^j,  ',,^  j^  employed;  and  if  a 
cution  by  the  ^^^^^  ^  w^"«^  delr^^  person  so  employed  shaU  r«ig£or  be  dismiased 
coUection  to  the  person  or  persons  from  whom  ^^^^  ^  executibn  issued  puSuant  to  the  pro- 
such  wages,  debts,  eanung8,8aUnsinco^^^  ^i^j^^^  ^j  ^^j,,  ^^j^  ^^J^  ^    ^    „„g,,ji^ 

trust  funds  or  P^fitf^YtnH  n^^^Tn  S.f  iZ^  Sed,  and  he  be  reinstated  or  n^ployed,  such 

thereaft«-  bewme  due  Mid  o«in«ito  the  m^  execution  shall  lapse  and  no  furth^  dediction 

ment  debtor,  said  exwution  shi^^meja  liai  ghaUbemade  therwn  unless  such  reinstatement 

and  a  continuing  l^evyivonthe^^^^  r^^employment   occur  within  ninety  days 

debts,  salBiy,  income  fiwnW  funds  or  profits  ^^^  guch  r«ignation  or  dismissal.    All  execli- 

due  or  to  become  due  to  said  judgment  debto^  ^j       g,^  j^  ^   department  against  the  wages, 

to  ^amount  specified  th«rem  wEidi  shaU  no t  ^^^^  earnings  anS  salary  ofofficere  orlm^ 

Ktoeed  ten  per  centum  thereof,  and  said  levy  .      •      j      *"   ^^           f                ^      ,  4,^ 

'^.^  *  *^ni!STl^f^r'^!  lfliS*3  «t»te7or  of  the  boMd  of  education  of  iiy  iiuch 

and  the  '^'"'^^^^''^^J^y'^y^^^  city  wthin  five  days  prior  to  the  date  on  which 

paui  or  until  modified  Mhereinaftap^^  payment  of  wagei^  (febts,  earnings  and  salary 

But  only  one  such  execution  i«^^  ^^     ii  shall  not  become  a  lien  against  tl^ 

debts,  earnings,  salMry,  income  from  trust  funds  »;  ^^^^^  earnings  and  salary  tlS  are  pay- 

?S;Sr'^*"**''?ii^"&wh^rf  i^n.^fh^^*'^^;  »b^  on  the'said  ZioU  but^l  becoiSra 

isfied  at  one  time  and  7^«'f  jn™*.  t*".*^  «?«  lien  upon  the  wageb,  debts,  earnings  and  salary 

such  execution  has  been  issued  or  ^a"  be  is-  ^hieh  shaU  become  due  or  owing  to  the  judg- 

sued  pursuit  to  the  prov  sions  of  this  section  ^  j^      th«eafter. 

or  of  any  other  law  against  the  same  judgment  r_L"„  "_  __^^     .              .,«.,,.. 

debtor,  they  shall  be  satisfied  in  the  order  of  «5rf  S  u^m°df.  STi,  SSTJ.  bTt  wm.'^nt 

priority  in  which  such  executions  are  presented  L.  1908,  oh.  148.  L.  1911,  oha.  489.  632,  L.  1914,  eh.  332, 

to  the   person  or  persons    from    whom  such  L.  1919,  «h.  278,  ao  far  aa  it  reiatea  to  eourta  not  of  reeod. 

wages,  debts,  earnings,  salary,  income  from  j  j^j  Executfcm  agahist  the  person;  impris- 

trust  funds  or  profits  are  due  and  owing  omnent  of  judgment  debtor. 

It  shall  be  the  duty  of  any  person  or  corpora-  _  '  ^^  ~-  •  ^  i 
tion.  municipal  or  otherwise,  to  whom  said  /or  want  of  sufficient  personal  propertv, 
exewition  shall  be  presented,  and  who  shall  at  whereon  to  levy,  tiie  constd>le  must,  if  the 
such  time  be  indebted  to  the  judgment  debtor  execution  require  it,  arrwt  the  judanent  deb- 
named  in  such  execution,  or  who  shaU  become  ^  «»<»  convey  him  to  the  jail  of  the  oounbr. 
indebted  to  such  judgment  debtor  in  the  future,  Jhe  keeper  of  the  jail  must  thweupon  keep  the 
and  while  said  execution  shall  remain  a  lien  judgment  dd)tor  in  custody,  m  aU  respects  as  if 
upon  said  indebtedness,  to  pay  over  to  the  offi-  the  execution  was  issued  out  of  the  supreme 
cw  presenting  the  same  such  amount  of  such  co«rt,  until  the  judgment  Mid  the  fees  of  the 
indAtedness  as  such  execution  shall  prescribe  constable  are  paid;  or  until  the  judgmwit  debtor 
until  said  execution  shall  be  wholly  satisfied,  's  thence  discharged,  in  due  course  of  law;  ex- 
and  such  payment  shall  be  a  bar  to  any  action  ceP*  that  if  the  execution  has  an  indorsanent 
thwefor  by  any  such  judgment  debtor.  If  such  ahowing  that  the  judgment  was  rendered  in  an 
person  or  corporation,  municipal  or  otherwise,  »ft|fn  ^oj  *  penalty  or  forfeiture  gi veil  by  a 
to  whom  said  execution  shall  be  presented  shall  statute  of  the  state,  the  dienff  shaO  not  adnut 


the  judgment  creditor  named  in  such  execution,  . 

and  the^ount  so  recovered  by  such  judgment  §  ?02.  When  execution  against  a  peraon  can 

credi  tor  shall  be  applied  towards  the  payment  of  ^^^  issue. 

said  execution.   Either  party  may  apply  at  any  Where  a  cause  of  action  for  which  a  defendan 

time  to  the  judge  or  justice  issuing  the  same,  or  might  be  arrested  is  united  with  a  cauae  of  a 

to  the  county  judge  of  the  county,  and  in  any  tion  for  which  he  cannot  be  arrested,  an  exec 
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tion  againsi  the  peraon  cannot  be  iasued  on  the  which  haa  not  been  ddrvered  to  the  prevailing 

judgment.  party,  an  execution,  for  the  ddivery  of  the 

Dcrl¥itloii.--Code  dv.  proo^  f  2037,  last  Mnteaoe.  possesBion  thereof  to  him,  aa  well  as  for  any 

k  S2122"JSSiSS**i^'^  •'^^  *^  Mwutlon,  Md  damages  recovered  by  him,  may  be  issued  by 

m  Hmvare  marnvna  Here.  the  iusticej  unkss  the  judgment  nas  been  dock- 

faot.  Execution  against  a  woman.  rteci  in  the  county  do-k's  office.    Itmustbeto 

\                               .     .        J      J      I*  the  same  effect,  and  executed  m  the  same 

All  wcecution  cannot  be  issued  under  this  act  manner,  as  a  like  execution  issued  upon  a  judg- 

against  the  person  of  a  woman.  m^nt  rendered  in  the  supreme  court;  except 

L."ll55^"5«^OTrclSS;'  iiJS*th2t  tSTWoSL  **^*  '^  ^^^  ^  directed  generaUy  to  any  con- 

"under  'this  act ''  *re  ioMtedaiid  ^  olmue  **  unieM,  Stable  of  the  county;  and  that  the  direction 

etc/'  la  omitted.  to  satisfy  a  sum  of  money  out  of  the  property 

of  the  iudgment  debtor  must  be  in  Uie  form 

§  SOi.  When  judgment  debtor  to  be  dia-  prescribed  in  this  article  for  a  like  direction 

chaiged.  where  an  execution  is  issued  by  a  justice  oiF  the 

A  person  committed  to  jail  by  virtue  of  an  peace  upon  a  judgment  for  a  sum  of  money, 

execution  issued  under  this  act,  who  has  a  iNrinttfon.— Code  dv.  proo..  i  ao38,  without  chance; 

family  within  the  state  for  which  he  provides,  SM"  iSfiAfeS  ^        '       ^^*'  p^  ^  « ^^'  " 

must  be  discharged  after  remaining  in  custody  ^   *       ' 

thirty  days;  otherwise  he  must  be  disdiargea        #•**    a^^  , .         ^*t    *         * 

after  so  remaining  sixty  days.   A  person  admit-  ^»?^®-  ^^^5  against  constable  for  not  re- 
ted  to  the  jail  liberties  is  deemed  in  custody  to™**  execution. 
under  this  section.  If  .a  constable  fails  to  return  an  execution 

]>«lvalloii.~-Code  civ.  proc.,  \  3033.  aa  am.  by  L.  1883,  within  five  days  after  the  return  day  thereof, 

eh.  394,  rewritten,  but  without  mtendsd  change  of  lub-  the  party  in  whose  favor  it  was  issued  may 

:S:rj'£!l^-*"'SSI°".^ftS^^*3."^^  'ecover,  in  an  action  a«ain«t  the  conuteble. 


oolirt  of  BulbOo  aia  omitted.    13083.  oridnaUy  reviaed  •P^^^'*»    •"   «^   «^v.v«   «b^*»v    ^r^   ^^*«.»'»"«'j 

hcmB!.%^p!!t.S!.%!^^%ll2^  on«u«M.y  ^j^^  amount  of  the  execution,  if  it  was  issued 

upon  a  judgment  for  a  sum  of  money;  or  if  it 

i  306.  Affidavit  for  discharge.  \«« /^'  }^^  delivery  of   the  possession  of  a 

*         ,      ^                       ...           ^  ^,  chattel,  the  value  of  the  chattel,  as  specified 

In  onto  to  procure  a  dischage  at  tiie  «-  j^  ^^  judgment,  together  with  the  daiiiages 

pujtoonof  thirty  days,  .^e  prisoner  must  make  ^^  costs  awarded  thereby;  and,  in  either  c^, 

and  deliver  to  the  e^oriff  or  jailer  an  affidavit  ^^^i  interest  from  the  time  when  the  judgment 

stating  the  facto  which  entitle  him  to  such  dis-  ^^  rendered                                   ^    *     ^ 

ch^e  according  to  the  provisions  of  the  last  B€tlTattMi.-Code  dv.  proo..  %  3039.  without  chance; 

section.  The  shenflf  or  lailo-,  on  receiving  such  orSSdly  wSS^  R.  B^pt.  8.  fS^^'tfft  I IM?^ 
affidavit,  must  forthwith  discharge  the  prisoner 

from  ciMtody.  and  mu^  therepon  deliver  the  j3ii^  Constable  not  to  act  under  execution 

affidavit  to  the  clerk  of  the  county  who  must  ^^^  return  day. 

file  it  in  his  office  without  fee.  .          i.  i_i     l  n      o^  i                        n 

lMf»lloiu<-Code  eiv.  DToc..  |3034.  r^rritten.  bat  ^  constable  shaU  noUey  upon  Or  sdl  prop- 
without  intended  change  ofmib^tMice;  <;risinally  r^viaed  erty,  or  arrest  a  defendant,  or  take  possession 
from  R.  8.,  pt.  3,  eh.  2.  tit.  4.  u  163. 164.  of  a  chattel,  by  Virtue  of  an  execution,  after 

the  time  limited  therein  for  its  return,  unless 

§  806.  Penalty  for  not  discharging.  the  execution  has  been  renewed;  nor  shall  he 

A  sheriff  or  jailer  who  refuses  to  discharj|e  do  any  act  under  a  renewed  execution,  after 

the  prisoner  upon  receiving  such  an  affidavit  the  expiration  of  the  time  for  which  it  has 

forfeits  twent3J[-five  doUars  for  each  day  during  been  renewed. 

which  he  detains  the  prisoner,  to  be  recovered  Derlfmtloii.— Code  dv.  proc.,  f  3040.  without  change; 

by  the  latter,   in  acWition  to  any  damages  «ii*i»UywiaedfromR.8.,pt.8,ch.2.tit.4.  jwi. 

which  he  sustains  by  reason  of  the  fidse  im- 
prisonment. §312.  Action  against  constable  for  money 

JDMlvaltoii.— Code  dr.  proe.,  ft  3035.  without  ohante;  collected, 

originalljr  reviaed  from  R.  ft.  pt.  3.  ch.  2,  tit.  4,  §166.  Where   money,    collected    by    a    constable 

t  MM»    A  AS.I     lA  ^  j^      ^  *       ^»  -  *        ..-  Upon  an  execution,  is  not  paid  over  by  him  ao- 

§807.  Affidavit  a  defense  to  action  for  escape.  ^^^  ^  ^^^  ;^^  perSoT  entitled  thereto 

The  receipt  of  such  an  affidavit  is  a  defense  may  maintain  an  action  in  his  own  name  upon 
to  an  action  brought  against  the  sheriff  or  the  instrument  of  security  given  by  the  con- 
jailer  by  reason  of  the  prisoner's  discharge.  gtableand  his  sureties;  and  may  recover  therein 

Darlnitftoii.--Code  civ.  proc..  ft  3036,  without  change;  the  sum  SO  collected,  with  interest  from  the 

originally  reviaed  from  R.  ft,  pt.  3.  ch.  2.  tit.  4.  ft  166.  ^j^le  when  it  was  collected. 

§808.  Discharge  not  to  affect  judgment.  originally  iwviaed  from  rT'^TSV  8,  eh.  it?t.4l"jiw.°**' 

Notwithstanding  the  discharge  of  a  judg- 
ment debtor,  as  prescribed  in  the  last  foiu*  see-  §  818.  Duty^  of   constable   whose   term   of 
tions,  the  juc^^ent  remains  valid  as  against  office  haa  expired. 

his  property;  and  a  new  execution  may  be  A  constable,  to  whom  an  execution  is  de- 

iswied  accordingly,  as  if  he  had  not  been  im-  livered,  whose  term  of  office  expires  on  or  be- 

prisoned^  fore   the   return  day  thereof,   must   proceed 

DofttalftMi.— Code  «▼.  proc.,  ft  3037,  without  change;  thereupon  in  the  same  manner  as  if  his  term 

originaUy  reviaed  from  R.  ft.  pt.  3.  ch.  2,  tit.  4.  ft  167.  ^,£  ^^^  ^^  ^^^  expired ;  and  he  and  his  sureties 

'  '  are  liable  for  any  neglect  of  duty,  with  respect 
§  809.  Bxecution  upon  judgment  in  action  to  the  execution;  or  for  money  collected  there- 
for a  chatteL  under,  or  for  damages  sustained  by  reason  of 
In  an  action  for  a  chattel,  the  possession  of  any  act  done  by  the  constable,  touching  the 
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execution,  in  the  same  manner  and  to  the  same  such  a  nottee,  the  plaintiff  must  serve  upon 
extent  as  if  his  term  of  office  had  not  expired,  the  defendant,  or  his  attorney,  a  notice  of  the 
DctlfattoB.— Code  dv.  proa.  §  8048,  without  ehaafe;  justification  01  the  same  Or  new  sureties  before 
jriglnaBy  revwed  from  R.  s.,  pt.  8.  oh.  2,  Ut.  4,  ||  285,  M6;  the  justice,  at  a  specified  time  and  place,  not 
L.  1872,  Ob.  788.  Yeea  than  five  days  nor  more  than  ten  days 

thereafter.     If  the  justice  finds  the  sureties 

sufficient,  he  must  annex  the  written  examina- 

ARTICLE  14  ^^^^t  ^^  '^y*  ^  ^^6  undertaking,  and  indorse 

his  allowance  thereon.    Where  the  defendant 

Costs  ^^'^  ^^^^  ^  except  his  s\u*eties,  the  undertaking 

18  deemed  allowed  and  must  be  indorsed  in 

SeoUon314.  Wfaon  prevailing  pvty  to  reoovoroosts.  "^®  manner. 

315.  Seourity  for  costs  where  plaintiff  ie  loreian        DerlTatton. — Code    dv.    proo.,    I  3074,  m  am.  by 

OQcporation.  L.  11K)3,  eh.  276.  last  part.   |«^4appli«tit.  8of  di.21  to 

316.  When  neither  party  to  reoover  ooets.  the  prooeedinge  for  euoh  securities.    Such  parta  of  oods 

317.  Amount  of  costs  limited.  dv.  proc.,  §§  3272-3275  as  seem  applicable  to  justice  court 

318.  Costs  upon  demurrsr.  praooee  have  been  rowrltten  and  adapted,  f  3074,  origi- 
310.  When  defendant  entitled  to  increased  costsi  naUy  partiy  revised  from  R.  8.,  pt.  3,  oh.  2,  tit.  4,  { 136, 

320.  Costs  in  action  on  judgment  of  justice.  first  sentence;  L.  1857,  ch.  775,  §2.  in  part;  L.  1866, 

321.  Taxation  of  costs.  oh.  692,  1 2. 

322.  Costs  on  judgment  for  one  or  more  defend- 

323.  Coeto\rrongfully  ooUeoted  may  be  reoorered  5  ^^•^  When  neftlier  party  tO  recover  COStS. 
,_.  _  ^^-  .  ,.,  ,  ^^;^  In  either  of  the  following  cases,  costs  shall 
is!  pS^JlSSS^SSSSSStSSi proceed,    ^ot  be  awarded  to  either  party,  but  each  party 

ings  or  action  not  beforo  justice  of  peace.       mU8tj>ay  his  Own  COSts: 

^*  AlSA^*??"*JlS5rfi    f  ^*  ^^^'^  ^^  action  is  discontinued  by  the 

^*  ^Sadtwa^Sa!^  absence  of  the  justice  for  more  than  one  hour, 

32o!  Juror's  fees.  after  the  summons  is  returnable,  or  after  the 

«?'  T(!iS^^J!!^oioomtM    d£  *'™®  ^  which  the  trial  has  been  adjourned, 
m  S^StbySdSSSSlrtyTfcostsandfees.  2.  Where  the  justice  is  disqualified    for  a 

333.  Any  person  may  subpoenit  witnesBos.  reason  Specified  in  section  fifteen  of  the  ju- 

334.  Provision  for  fees  applies  to  civil  actions  only,     diciary  law. 

3.  Where  the  action  is  discontinued,  upon 

i  814.  When  prmrailing  party  to  recover  costs,  the  ground  that  the  defendant  is  an  infant,  for 

Except  as  otherwise  specially  prescribed  by  whom  a  guardian  ad  litem  has  not  be«i  ap- 

law,   a  party  who  recovers  judgment  in  an  pointed. 

action  in  a  justice's  court,  is  entitled  to  costs;  4.  In  an  action  to  recover  one  or  more  chat- 

which   must   be   included   in   the   judgment,  tels,  where  the  plaintiff  recovers  a  chattel,  or 

Costs  consist  of  the  fees  allowed  by  law  for  part  of  a  chattel,  or  the  value  thereof,  and  the 

services  necessarily  rendered  in  the  action  at  defendant  also  recovers  a  chattel,  or  part  of  a 

the  request  xof  the  party  entitled  to  costs  or  chattel,  which  has  been  replevied  and  deiivered 

paid  by  him,  as  prescribed  by  law;  and  of  such  to  the  plaintiff,  or  the  value  thereof.     The 

other  expenses  as  a  party  is  entitled  to  include  plaintiff  is  entitled  to  costs^  where  both  parties 

in  his  costs  by  express  provision  of  law.  recover,  as  specified  in  this  subdivision,   un- 

I>crlfa«loB.-Code   dv.   proc.,    13074,  as  am.  by  less  the  chattel,  for  which  the  drfendant  re- 

L.  1903,  ch.  276,  first  two  sentences,  without  change.   The  oovers,   has  been  replevied   and  delivered  to 

provision  for  .security  for  costs  by  foreign  Sorporation  ro-  ^-hg  plaintiff. 

written  and  mduded  in  next  section.     1 3074,  onginally  *[    ^  ^  .       .  .  „^^.  ,_ 

partly  revised  from  R.  8.,  pt.  3,  ch.  2.  fit.  4.  1 126.  first  ,  ?SS7»?®H:":55^*  «J'   P">«-   *  **^*'    »•    *™-    ^ 

mti^ce:  L.  1867,  oh.  776,  §  2,  in  part;  L.  1866,  oh.  692, 1 2.  L.  1909.  ch.  66.  withoat  ohaags. 

§  316.  Security  for  costs  where  plaintiff  te  i  317.  Amount  of  costs  limited, 

foreign  corporation.  The  sum  to  be  awarded,  as  costs,  to  the 

The  defendant  in  an  action  brought  in  a  prevailing  party,  except  where  it  is  otherwise 

justice's  court  may  require  security  for  costs  specially  prescribed  by  law,  is  limited  as  follows: 

to  be  given  where  the  plaintiff  is  a  foreign  oor-  1.  It  cannot  exceed  fifteen  dollars,  besides 

poration.     A  written  demand  requiring  such  the  fees  of  witnesses,  where,  upon  the  trial  of 

security  shall  be  served  upon  the  plaintiff  and  an  issue  of  fact  or  of  law,  either  party  recovers 

filed  with  the  justice.   The  plaintiff  shall,  within  damages  to  the  amount  of  fifty  dollars  or  more, 

five  days  thereafter,  either  deposit  with  the  or  one  or  more  chattels,  the  value  of  which, 

justice  the  sum  of  two  hundred  and  fifty  dolUirs,  as  fixed,  together  with  the  damages,  if  any, 

to  be  applied  to  the  payment  of  the  costs,  if  amounts  to  fifty  dollars  or  more;  or,  where,  if 

any    awarded  against  him,  or  file  with  the  the  defendant  recovers  judgment,  the  sum  for 

justice  an  undertaking,  executed  to  the  de-  which  the  plaintiff  demanded  judgment  was 

fendant  by  one  or  more  sureties,  approved  by  fifty  dollars  or  more^  or  the  value  of  all  the 

the  justice,  to  the  effect  that  they  will  pay,  chattels  to  recover  which  the  action  was  brought 

upon  demwid,  to  the  defendant,  all  costs  which  was   stated  in  the   complaint  at  fifty  dollars 

may  be  awarded  to  him  in  the  action,  not  ex-  or  more. 

ceeding  a  sum  specified  in  the  undertaking,  2.  In  every  other  case,  it  cannot  exceed  ten 

which  must  be  at  least  two  hundred  and  fifty  dollars,  besides  the  fees  of  witnesses  attending 

dollars    The  plaintiff  must  also  serve  upon  the  from  another  county. 

defendant  a  notice  that  such  undertaking?  has  But  the  prevailing  party  is  entitled,  in  ad- 
been  filed.  Within  five  days  after  service  of  dition  to  the  sum  specified  in  this  section,  to 
the  notice  of  the  filing  of  the  undertaking,  the  the  fees  and  expenses  allowed  by  law  for  a 
defendimt  may  serve  upon  the  plaintiff,  or  his  commission  issued  to  examine  a  witness  not 
attorney,  a  notice  that  he  excepts  to  the  sure-  residing  in  the  county  or  in  an  adjoining  county; 
ties  therein.    Within  five  days  after  service  of  and  for  each  adjournment  exceeding  one  which 


art.  14  CO&IS  H  318^24 

was  granted  upon  the  application  of  ihe  party  §  S82.  Costs  on  Judgment  lor  one  or  more 

against  whom  the  judgment  is  rendered.  defendants'. 

lMiattMu-~Codo   dv.  proo..   ,&d076,  u  wn.  by  In  an  action  against  two  or  more  defendants 

kt^l9M' ^iw^f]^^^  arismiJly  a  aubaututo  ^^t  united  in  interest  who  make  separate  de- 

*                     ^^  fenses  by  separate  answers,  if  the  plaintiff  fails 

i  818,  Costs  upon  demurrer.  to  recover  judgment  against  all,  the  justice  must 

Where  judgment  is  rendered  upon  the  trial  award  costs  to  those  who  have  judgment  in 

of  a  demurrer,  the  costs  of  the  trial  must  be  their  favor. 

included  therein;  otherwise  costs  are  not  al-  i>ertf»tton.-<3ode  civ.  pr«».,  |  aosq,  without  chanse; 

lowed  upon  the  trial  of  a  demurrer.  origiaiijily  raviaod  from  R.  8.,  pt  8.  ob.  10.  tit  !•  I  ISl 

Dortfatton.— Coda  oiv.  proo^  1 3077.  withMi  ohaaee.  v 

!  819,  When  defendant  entiUed  to  increased  5  328.  Costs  wrongfully  coHected  may  be  re- 

coBtB*  covered  back. 

In  either  of  the  foUowing  cases,  a  defendant  ^«r«  »  i^^«^  includes  in  a  iudynent  a 

in  whose  favor  a  final  judgment  is  rendered  in  grater  amount  of  costs  ^an  is  aUowed  by  law 

an   action   wherein   the   complaint   demands  or  an  improper  item  of  costs  or  fees  Mid  the  same 

judgment  for  a  sum  of  money  only  or  to  recover  w  collected,   the  p^cm  from  whom  it  was 

a  chattel  is  entitled  to  recover  the  costs  pre-  collected  may,  notwithstMiding  the  judgment, 

scribed  in  the  preceding  sections  of  this  article,  recover  from  the  justice  who  has  received  it  the 

and  in  addition  thereto  one-half  thereof:  amount  thereof  with  interest. 

1.  Where  the  defendant  is  or  was  a  public  DMratton.— Code  dv.  proe..  §3081,  without  change; 
officer  appointed  or  elected  under  the  authority  on«u»Uy  teviatd  from  R.  B.,  pt.  3,  oh.  2,  tit.  4.  §  230. 

of  the  state  or  a  person  specially  appointed 

according  to  law  to   perform  the    duties  of  §324,  Feesof  justice  of  the  peace  in  action. 

such  an  officer,  and  the  action  or  special  pro-  ^  -^^^^  ^  ^^  ^^  j^  entitled  for  the  serv- 

£^^^ I^  *'^"^^^*'J[''^'' ''^  ^"^  ^"^11    ^  ices  specified  in  ^T section   in    an    action 

by  him  by  virtue  of  his  office  or  an  aUeged  brought  before  a  justice  of  the  peace,  to  the 

omission  by  him  to  do  an  act  which  It  was  his  foUowngfees; 

officialduty  to  perform ;  p^^  ^  summons,  fifty  cents. 

2.  WhCTe  the  action  was  brought  against  the  p^^  ^  ^^^^  ^^  ^^^  ^^  ^^ 
defendant  bv  reason  of  an  act  done  by  the  For  a  warrant  of  attachment,  €fty  cents, 
oommand  of  such  an  office  or  person   or  in  ^^^  ^  requisition  in  an  action  for  a  chattel, 
hw  aid  or  assistance,  touching  the  duties  of  gj^^  cents 

the  office  or  appointment;  /or  a  s(ibpo<«ia  including  aU  the  names  in- 

^^'J^^  *  /   '^^'^^  was  brought  against  gerted  thereinTSty  cents. 

the  defendant  for  taking  a  distress,  makiUK  a  p^^    ^^    Acknowledgment  of  a  power   of 

sale  or  doing  any  other  act  by  or  under  color  attorney,  twenty-fivelSte. 

of  authority  of  a  statute  of  the  state.  p^,  ^      ^  affidavit  or  administering  an 

But  this  section  does  not  apply  where  an  oath,  twent/cents. 

officer  or  other  person  specified  herein  unites  ^^^  drawing  a  bond  or  an  undertaking,  fifty 

m  nis  answer  witn  a  person  not  entitlea  to  «gn*g 

such  additional  costs.  ^w  drawing  an  affidavit,  application  or  no- 

Dal«aUuu.~Code.  civ.  proo.,  §  3258,  without  ohanco    ^i^^  required  by  statute,  ten  cents  a  folio, 
■o  far  u  it  taa^m  to  juttioe   oourt  Drsctioe:  made  amMi-'     w*w  *  w»»i*w  k^j  ovwwuira^y  «w  %f%^va  »  •w^.v.    ^    ^ 

oable  by  codTohr.  moo..  (  3079.  I  d&s,  od^iaaUy  raiSed  For  hearing  an  apphoation  for  a  oc»nmission 

from  R.  8.,  pt.  3,  Gh.  10,  tit,  1, 1 2i.  to  examine  one  or  more  witnesses,  one  dollar. 

f  8SM).  Costs  in  action  on  judgment  el  Justiee.  ^  F<>'  an  order  for  such  a  opmmission,  and  at- 

In  an  action  upon  a  judgment  of  a  justice  ^^1?^^^^          "^"^"^  mterrogatones, 

of  the  peace  brought  in  the  county  wherein  it  por  hearing  an'  appMcation  to  discharge  a 

??  l^^^  "^^^Z  ^""S  J^   .        l^^  r"""  defendant  froSi  arrest  or  to  vacate  or  to  modify 
dition  thereof  against  a  defendant  lyon  whom  warrant  of  attachment  <»■  increase  the  plain- 
Si^  TT^v^  ^Sf  U"^  tfce^li^icl  '%'  ^^'^  ^^^'^"P^'^'  ^^^"^^  ..  .         1 
CMi   oe  recovCTCQ,   except   wnere  tne  justice  p^j.  ^  adjournment,  except  where  it  is  made 

ij^o  rendered  the  judgment  »8  dead  or  out  of  ^y  the  justice  upon  his  owi  motion,   twenty- 
office  or  otherwise  incapable  of  acting  or  has  n^     cenf- 
removed  from  the  county  or  where  one  of  the        p     ^  y^ire  fif tv  cents 
parties  has  died,  or  where  the  dodcet  of  the        p^^  impaneling  and  shearing  a  jury,  fifty 
judgment  has  been  lost  or  destroyed.  cents        *^  * 

a^SS^i^^Mut  ,  For  hearing  the  plaintiff's  evidence  where  the 

orvunuqr  i«v«h  rooi  oua«  q  proc.,  v  r  t.  im*  omuK.  defendant  does  uot  appear,  fifty  cents. 

§  821.  Taxation  of  costs.  For  the  trial  of  a  demurrer,  fifty  cents. 

Where  a  justice  renders  a  judgment  he  must  For  the  trial  of  an  issue  of  fact  where  the 

specify  in  his  doeket-book  the  items  of  costs  defendant  appears,  two  dollars  for  each  day 

wluch  were  idlowed  by  him.    Before  any  item  actually  spent  on  the  trial, 

of  costs  is  thus  allowed  other  than  a  fee  to  the  For  receiving  and  entering  the  verdict  of  a 

justice  or  to  a  juror  or  witness  who  attended  or  jury^,  fifty  cents, 

to  a  constable  who  has  certified  the  amount  of  For  entering  judgment,  fifty  cents, 

his  fee  upon  a  paper  filed  with  the  justice,  the  For  filing  each  paper  required  by  statute  to 

party  must  show  by  his  oath,  or  that  of  his  be  filed,  ten  cents. 

attorney,  to  the  satisfaction  of  the  justice  that  For  a  transcript  of  a  judgment,  fif  ty  cents, 

the  item  was  actually  and  legally  paid  orinr  For  a  copy  of  any  paper  for  which  a  fee  is  not 

curred.  expressly  prescrib«i  by  law,  ten  cents  for  each 

Pe»lwtten*— Codo  eiv.  proo.,  1 3078,  iritboat  ehMce.  folio. 
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§(  326,  326                                     JUSTICE  COURT  ACT  art.  14 

For  an  execution,  or  the  renewal  of  a  ezeou-  For  taking  the  deposition  of  a  witness  upon 

tion,  fifty  cents.  an  order  made  or  a  commission  issued  by  a 

For  making  a  return  upon  an  appeal  from  a  court  of  record  of  the  state  or  a  court  in  another 

judgment,  tluree  dollars.  state  or  a  territory  or  a  foreign  county,  ten 

For  an  order  directing  an  action  or  special  cents  for  each  fob'o. 

proceeding  to  be  continued  before  another  jus-  For  miJcing  the  necessary  return,  and  a  cer- 

tice.  fifty  cents.  tificate  thereto,  one  dollar. 

For  services  when  associated  with  another  For  taking  an  affidavit  or  administering  an 

justice  in  any  case  where  a  fee  therefor  is  not  oath,  twenty  cents.    (Am.  by  L.  1921,  dk.  641, 

expressly  prescribed  by  law,  for  each  day  actu-  in  effect  Oct.  1,  1921.) 

ally  spent,  two  dollara     (Am.  by  L.  1921,  ch.  B«lf»tl*ii.-Code  dv.    pn>o.,  §  8823,  as  am.  by  L. 

641,  m  elTect  Oct.  1,  1921.)  1004.  oh.  282^  L.  lOlO.  oh.  324.  mibd.  2,  witbottt  ohansB.. 

Derivatfon.-Code    dv.    proo.,    18322.  aa    am.  by  f^^'^^  ^i^3S^^JSS^l^^^'t^'h 

L.  1904.  oh.  282.  L.  1910.  ch.  824.  aubd.  1.  without  chance.  I »;    \  ifg?-.*^-  *^«  *  1- *»  J*^:  ^,  ^S^^lA  ^l'  \' 

1 8322.  aabd.  1.  oricinaUy  roviaed  from  R.  8..  pt.  8.  ch.  2,  1866.  ^692,  Ml.  4.  m  part:  aee  alao  R.  8.,  pk  8,  oh.  2, 

fit.  4.^228.  in  part;  L.  1831.  oh.  287. 1 2.  in  part;  L.  1841.  tit.  4.  §84.  and  J  112,  aa  am.  by  L.  1878.  di.  146. 
oh.  141.  §  1;  L.  1867.  oh.  775, 1 1.  m  part;  L.  1800.  ch.  131. 

A  constable  is  entitled,  for  the  services  speci- 

§  326.  Fees  of  justice  of  the  peace  In  special  fied  in  this  section,  to  the  following  fees: 

proceedings  or  action  not  before  justice  of  peace.  1 .  In  an  action  brought  before  a  justice  of  the 

A  justice  of  the  peace  is  entitled,  for  services  in  peace  or  in  a  justice's  court  of  a  city  : 

a  special  proceeoing  or  an  action  not  brought  ^ox  serving  a  summons,  fifty  cents; 

before  a  justice  of  the  peace,  to  the  following  For  serving  a  summons  and  executing  an 

fees:  order  of  arrest,  one  dollar  and  fifty  cents; 

For  a  warrant,  in  a  case  where  a  fee  therefor  For  serving  a  summons  and  leving  a  warrant 

is  not  expressly  prescribed  by  law,  fif  ty'cents.  of  attachment,  one  dollar  and  fifty  cents; 

For  a  warrant  for  the  apprehension  of  a  per-  For  serving  a  summons  and  affidavit  and  exe- 

son  charged  with  being  the  father  of  a  bastard,  cuting  a  requisition  in  an  action  for  a  chattel, 

seventy-five  cents;  for  endorsing  a  warrant,  one  dollar  and  fifty  cents;     .... 

issued  from  another  county,  fifty  cents.  For  serving  an  order  directing  the  action  to  be 

For  services  when  associated  with  another  continued  before  a  justice  other  than  the  one 

justice,  in  a  casie  where  a  fee  therefor  is  not  ex-  before  whom  it  is  pending  and  for  attending  be- 

pressly  prescribed  by  law,  for  each  day  actually  fore  the  latter,  one  dollar,  wad  one  dollar  in 

spent,  two  dollars.  addition  if  he  so  attends  with  a  person  m  his 

For  a  precept  or  other  mandate  whereby  a  custody;                          .       .          * 

special  proceeding  is  commenced,  in  a  case  where  For  collecting  money  by  virtue  of  an  execu- 

a  fee  therefor  is  not  expressly  prescribed  by  law,  tion  for  every  dollar  collected  to  the  amount  of 

fifty  cents.  twenty-five  dollars,  ten  cents;  for  eveiy  doUar 

For  a  view  of  real  property  in  a  case  where  it  collected  over  twenty-five  dollarap  three  oenti. 

is  required  by  law,  seventy-five  cents.  Where  a  judgment  or  an  execution  is  settled 

For  a  warrant  of  attachment  to  arrest  a  after  a  levy  the  constable  is  entitled  to  poundage 

delinquent  juror  or  witness,  fifty  cents.  upon  the  sum  at  which  the  settlement  is  made 

For  drawing,  signing  and  depositing  with  the  not  exceding  the  value  of  the  property  levied 

clerk  a  minute  or  record  of  conviction  of  such  a  upon;                                             ,,      . 

juror  or  witness  or  of  any  person  for  contempt.  For  each  mile  necessarily  traveled  going  and 

in  any  case  where  a  fee  therefor  is  not  expressly  returning  to  serve  a  summons  or  to  s^e  or 

prescribed  by  law,  seventy-five  cents.  execute  any  other  mandate,  except  a  venire,  the 

For  an  execution  upon  such  a  conviction  be-  distance  to  be  computed  from  the  place  of  abode 

fore  him,  fifty  cents.  of  the  person  served  or  the  place  where  it  is 

For  drawing,  copying  and  certifying  a  bond,  served  to  the  place  where  it  is  returnable^  fifteen 

an  undertaking,  a  recognizance  or  other  written  cents;  but  where  two  or  more  mandates  in  one 

security,  and  filing  the  same  with  the  county  action  are  served  or  executed  upon  one  journey 

clerk  or  other  officer  with  whom  it  must  be  filed,  or  where  a  mandate  is  served  upon  or  executed 

fifW  cents.  against  two  or  more  persons  in  one  action,  he  is 

For  a  warrant  of  commitment  for  any  cause,  entitled  in  aU  to  onhr  fifteen  cents  for  each  mile 

fifty  cents.  necessarily  traveled; 

For  a  subpoena,  including  all  names  inserted  For  notifying  theblaintiff  of  the  execution  of 

therein,  fifty  cents.  an  order  of  arrest,  fifty  cents;  and  for  going  to 

J)or  a  precept  to  notify  a  jury,  fifty  cents,  the  plaintiff's  residence  or.  if  he  is  found  dse- 

-^^  For  empaneling  and  swearing  a  jury,  fifty  where  to  the  place  where  he  is  found,  t»  serve 

cents,  except  in  proceedings  to  alter  or  lay  out  a  such  a  notice,  for  each  mile  traveled  going  and 

highway,  in  which  case  he  is  entitled  to  two  returning,  fifteen  events; 

dollars.  For  subpoenaing  each  witness,  not  exceeding 

For  hearing  the  matter  concerning  which  a  four,  fifty  cents; 

jury  is  called,  one  dollar  for  each  day  actually  For  notifying  the  jurors  to  attend  a  tnal,  two 

spent.  dollars. 


allowed  by  this  subdivision,  and  for  which,  if  2.  In  a  special  proceeding: 

rendered  in  an  action  before  a  justice,  a  fee  is  For  notifsring  jurors  to   attend   to   assess 

allowed  by  the  first  subdivision  of  this  section,  damages  in  proceedings  rdating  to  higbways, 

the  fee  allowed  in  such  an  action  for  the  same  two  dollars; 

service.  For  notifying  jurors  to  attend  m  any  other 


art.  15 


JOINT  DEBTORS 


§{327-^334 


case,  unless  a  fee  therefor  is  specially  prescribed        {  829.  Jufor's  fees. 

feS^Ltlf^^tSSf;^^^^^^^  ^^-^^  -  ot^-i-  «P-'ally  pn^cribed  by 

Tw^y-fiveS-    P'^^''^  '^  commenced,  p«,ce,  and  to  ten  cents  for  attending  to  serve 

^  For  serving  a  Warrant,  in  any  case  where  a  ''^Z^iT''™'         i^«  ^*k    .  . 

fee  therefor  is  not  specially  prescribed  by  law,  origSS^^iiS^'^r^  iTarL^TllrSI 

fifty  cents.  ptft;  L.  186S.  ch.  692,  §  9. 

For  serving  an  order  directing   the  special        ,  ^^^  ^.^        . 
proceedmg  to  be  continued  before  a  justice        *™-  witness  fees. 

other  than  the  one  before  whom  it  is  pending        A  witness  is  entitled  to  twenty-five  cents  for 

and  for  attending  before  the  latter  with  or  with-  each  day's  actual  attendance  b^ore  a  justice  of 

out  a  person  in  his  custody,  one  dollar;  the  peace  in  an  action  or  a  special  proceeding  or 

For  arresting  and  committing  any  person  before  a  commissioner  appointed  by  a  justice  of 

pursuant  to  process,  one  dollar;  the  peace  or  before  a  justice  of  the  peace  taking 

For  subpoenaing  each  witness,  not  exceeding  a  deposition  to  be  used  in  a  court  not  of  record 

four,  twenty-five  cents;  of  another  state  or  a  territory  of  the  United 

For  each  mile  necessarily  traveled  going  and  States, 
returning  to  serve  or  execute  a  mandate,  the       Dcrl?atloa.— Oxle  civ.  proo..  §  3327,  without  change; 

distance  to  be  computed  from  the  place  where  **^H^  ,'22?*u''2IS  ?'  ^-  ^*-  ^'  ^'  ^*  ***•  *'  *^^'  *° 

it  is  served  or  executed  to  the  place  where  it  is  ^^^*  ^'  ^*^'  '^'  ^^'  *  ^^' 
returnable,  unless  a  different  rate  of  travel  fees        §  381.  Prepayment  of  costs  and  fees, 

upon  the  service  or  execution  thereof  is  specially        a  ;„^:^«  ^*  *k^  ^^^^^  ^- 1...U1     • 

prescribed  by  statute,  ten  ceute.   Where  two  Z  wit^^brfore  a  "^U^  of  ThTSSe^fenot 

more  mandates  are  served  or  executed  in  one  miTS  neiore  a  jusuce  oj  tne  pM«e  is  not 

special  proceeding,   the   I^mitati^   upon   the  «Wiged  to  roidw  amr  service  without  the  previ- 

S»ount  of  travel!^  specified  in  theX°  p^  '"^!^*'3^^' **^ \^^^°\  ^ 

ceding  subdivision  applfes.  o^^^i^^^t-HVi'lTioTttili'^i 

Dcnmtoii.— Code  dv.  proc.,  §  3323,  as  am.  by  L.  1920,  ■entenoe. 
QMLjOOt  without  change,  except    the   last  sentence  oi 

^^J^i^i^t:;S';i;4^,^J;i'St.  ,  J  882.  Payment  by  .dverse  party  of  costs  «id 

forms  to  the  practice  by  reason  of  a  misprint  in  editorial  'ses. 

SSw^vt^g^t;  K'^  Tl  |»!^a^i       !•»  »«»  "^ion  before  a  justice  of  the  pea^  if 

L.  1966,  th.  692,  §  6,  as  am.  by  L.  1880,  ch.  820;  L.  1876.  &^y  Services  are  rendered  for  a  party  and  he 

tS^iIIlJ^'^S  ,««,      J   *        *       .       ^     .  neglects  to  pay  the  fees  allowed  therefor  by  law, 

Tl.e.«nendment  of  1921  made  to  conform  to  code  «v.  the  other  party  may  pay  those  fees,  and  the 

amount  thereof  must  oe  taxed  as  part  of  his 
costs  if  he  recovers  costs. 
Derlfation.— Code  dv.  proc.,  §  3329,  without  change. 

§  333.  Any  person  may  subpoena  witnesses 

,  _  -_„„ — , ^ Any  person  may  subpoena  a  witness  in  jus- 
charged  for  than  were  actually  and  in  good  tice's  court.  If  such  person  is  not  a  constable, 
faith  traveled  for  that  purpose;  that  he  had  at  he  is  entitled  to  a  fee  of  ten  cents  for  each  wit- 
the  time  no  other  official  or  private  business  ness  subpoenaed,  not  exceeding  four. 


proe.,  1 3323.  subd.  1,  as  am.  by  L.  1920,  ch.  309 

§  327.  Affidavit  for  traveling  fees. 

A  constable  who  charges  any  traveling  fees 
must  show  by  affidavit  that  the  travel  was  neo- 
essarv  to  perform  the  service  with  respect  to 
which  it  is  charged;  that  no  more  miles  are 


upon  the  route  so  traveled;  and  that  the  travel- 
ing fees  are  charged  upon  one  mandate  only 
which  must  be  attached  to  or  described  in  the 
affidavit.  The  justice  taxing  the  fees  must  be 
satisfied  that  the  miles  charg^  for  were  actually 


DerlTatton.— Code  dv.  proc.,  §3323,  subd.  1,  last 
sentence,  as  am.  by  L.  1800,  di.  21,  relatins  to  subpoenaing; 
witnesses  by  a  penon  not  a  constable.    For  origmal  deri- 


and  necessarily  traveled  as  stated  in  the  afflda-    ttons  only. 


vation  of  §  3323  see  §  326,  ante 

§  334.  Provision  for  fees  applies  to  civil  ac- 


vit. 

ltariTatioii.--Code  civ.  proc..  §3324,  without  change; 
origioalty  revised  from  L.  1869,  oh.  820,  §  2. 

§328.  Costs  of  commission. 

A  party  recovering  costs  in  an  action  before  a 
justice  of  the  peace  in  whose  behalf  a  commis- 
sion has  been  issued  and  who  introduces  in  evi- 
dence a  deposition  taken  thereunder  is  entitled 
to  recover  his  actual  disbursements  thereupon, 
not  exceeding  the  following  sums:  commission- 


Except  as  otherwise  expressly  prescribed 
therein,  the  foregoing  provisions  relating  to  fees 
in  justice's  court  do  not  apply  to  a  service  ren- 
dered in  a  criminal  action  or  proceeding. 

Derivation. — Code  civ.  proc.,  §  3332,  rewritten  and 
made  apj^cable,  so  far  as  necessary,  to  jiutioe  courts. 

ARTICLE   16 
Joint  Debtors 


er's  fees  for  taking  and  returning  testimony,  one    «.„«,,  j        *       •  -^   ^  *   j    *     .^  x.     • 

dollar:  each  siibnoenR  i«iii«l^  n^*h  «/li,',nia.     Section  336.  Jud-mwt  a«amrt_  drfendants    jolntty   m 


dollar:  each  subpoena  issued  or  oath  adminis- 
tered by  the  commissioner,  six  cents;  egq>ense  of 
serving  each  subpoena,  twenty-five  cents;  each 
witness's  fees  for  each  day's  attendance  before 
the  commissioner,  twenty-five  cents;  postage 
for  sending  and  returning  the  commission  and 
papers  annexed  thereto  one  dollar. 

jDcrivatfon.— Code  dv.  proc..  §  3326,  without  change; 
ongmally  revised  from  L.  1840,  ch.  138,  §  3. 


^bted  whan  all  are  not  served. 

336.  Effect  of  such  judgment. 

337.  Docketing  judgment;  action  thereon. 

338.  Execution,  indorsement  thereupon. 

339.  How  collected. 

340.  Action  against   defendants  not  personally 

summoned. 

341.  Complaint  in  such  action. 

342.  Answer. 

343.  Provisional  remedies. 

344.  Judgment. 


M7 


.; 


f  §  335-344  JUSTICE  COURT  ACT  art.  15 

§  336.  Judgment  against  defendants  jointly  the  pereon  of  a  defendant  whose  name  is  so 

indebted  when  all  are  not  served.  indorsed    thereupon.     An    execution    against 

In  an  action  wherein  the  complaint  demands  property  issued  upon  such  a  judgment  shall 

judgment  for  a  sum  of  money  against  two  or  iiot  be  levied  upon  the  sole  property  of  such  a 

more  defendants  alleged  to  be  jointly  indebted  defendant,  but  it  may  be  collected  out  of  per- 

upon  contract,  if  the  summons  is  served  upon  sonal  property  owned  by  him  jointly  with  the 

one  or  more,  but  not  upon  all  of  the  defendants,  other  defendants  who  were  summoned  or  with 

the  plaintiff  may  proceed  against  the  defendant  any  o^  them  and  out  of  the  real  and  personal 

or  acf endants  upon  whom  it  is  served,  unless  property  of  the  latter  or  of  any  of  them, 

the  justice  otherwise  directs;  and,  if  he  recovers  Derivation.— Code  civ.  proc.,  §  1935,  without  chaise; 

final  judgment,  it  may  be  taken  against  all  the  ^  i^o'^^iwiR^''^n^S^JS^^r^^'^%.^l: 

defendants  thiis  joinUy  indebted?  Tq\  W|  i       '  "*"^  '"'^^  ^    ^  ^-  "^    ^ 

Derivation. — Code  dv.  proo.,  §  1932,  without  ohange;  -  -^-^ 

made  applicable  to  justice  court  practice  by  code  eiv.  §  340.  Action    against    defendants    not    pCf- 

proc..  »30ao.   J^l»82,  originaUy  revised  from  code  of  sonallv  Summoned. 

proo.,  1 136,  suba.  1.  ».  ^        .^                           ..        .     i                      •     . 

After  the  recovery  of  a  iudgment  against 

§  336.  Effect  of  sttch  judgment.  joint  debtors  an  action  may  be  maintained  by 

Such  a  judgment  is  conclusive  evidence  of  the  judgment  creditor  against  one  or  more 

the  liability  of  each  defendant  upon  whom  the  of  the  defendants  who  were  not  summoned  in 

summons  was  personally  served  or  who  ap-  the  original  action  to  recover  the  sum  remaining 

peared  in  the  action.    As  against  a  defendant  unpaid  on  the  original  judgment, 

not  summoned  it  is  evidence  only  of  the  extent  DeriTstlon. — Code  civ.  proc.,  §  1937,  rewritten,  by 

of  the  plaintiff's  demand  after  the  liability  of  ^'^^^^t'hii^^Qf^J^^o^uy^^!^^  "^  *SSrt^  - 

that  deifendant  has  been  established  by  other  th^  defendants  not  served^  §  1937.  origlnia^  a  si^titute 

evidence.  for  code  of  proc.,  i  375. 

Deriratioii. — Code  civ.  proc.,  §  1933,  without  change,  ca^^     «  ••j.«  i^^^i^ 

so  far  as  appUoablo  to  justice  court  practice;  made  appK-  §  341.  Complamt  m  SUCn  action. 

SS?R.^8  pt  S^ifTSt  ffi  *  ^^*  <«^«^y  ~^^*«>d  The  complaint  in  such  an  action  must  be 

*             *  •     '  verified,  must  contain  an  allegation  that  the 

§337.  Docketing  judgment;  action  tiiereon.  judgment  has  not  been  ^aid  and  must  state 

The  justice  who  gives  a  transcript  of  a  judg-  J^®  sum  remaining  unpaid  thereupon  at  the 

ment    taken    as   prescribed   in   section   three  *»°^®  ^^  ^®  verification. 

hundred  and  thiity-five  must  distinctly  desig-  _Wf***®"iC^®  '^LrVzl}^^'!}^'^^  **•"**• 

nate  in  the  transcript  each  defendant  who  was  "^°^  '^'^^^  from  code  of  proo..  1 37S. 

not  summoned.     Thereupon   the   clerk   who  §342.  Answer. 

dockete  the  judgment  must  write  on  the  docket  The  defendant's  answer  is  restricted  to  de- 

opposite  or  under  the  name  of  each  defendant  ^^^^^  ^r  counterclaims  wWch  he  migjit  have 

on  whom  the  summons  was  not  served  the  ^^^^  j^  ^^  original  action  if  the  summons 

words  '  not  summoned,"  and  a  li^  entry  must  therein  had  been  served  upon  him  when  it  was 

be  made  by  each  county  clerk  with  whom  Uie  ^^  ^^^           ^  drfen(l«it  jointly  indebted 

jud^ent  IS  afterwards  docket«l.    The  judg-  ^^^  j^j       ofijections  to  the  jud«n«it,   and 

ment.  V  virtue  of  its  being  docketed    does  defenses  ir  countewdaims  which  have  arisen 

not  bind  any  real  property  or  chattel  real  ^^^^  ^^  ^^  rendwed. 

^^^ll[  ^^    I  ^^""u     ^'''  't'^^- ""^  ''•''  ""        D«ff»tion.-Code  dv.  proc..  |  IMS.  without  A»^; 
judgment  so  docketed  can  be  mamtamed  m  a    orislnaUy  revised  from  oode^rf  lioc,  1 879. 

justice's  court   against  the  defendants  sum- 
moned only  in  a  like  case  and  with  like  ^ect  §  343.  Provisional  remedies, 
as  if  they  were  the  only  defendants  in  the  For  the  purpose  of  obtaining  an  ord&r  of 
original  action.  arrest  or  a  warrant  of  attachment  the  action 

DeriviMloD.— <:;ode  dv.  proe.,  ff  1036, 3021,  combined,  is  regarded  as  being  founded  upon  the  ecm- 

tract  upon  which  the  original  judgment  was 

§  338.  Execution,  indorsement  therenpon.  recovered. 

An  execution  upon  such  a  judgment  must  be  DcritatloB.-'Code  civ.  proo..  i  1940.  without  cbun. 

iMued  in  form  against  aU  the  defendants:  but  ^CS.S^We^'to^j'JSS't^'"''™^  "*'* 

the  justice  or  county  clerk  must  mdorse  ther^ 

upon  a  direction  to  the  sheriff  or  constable,  §  344.  Judgment. 

as  thecagejniy  b^.  containing  the  name  of  y^^^  ^^^  judgment  is  in  favor  of  the  plain- 

»ch,^|ifKHant  who  was  not  summoned  and  ^j^  j^  ^^^^  determine  the  sum  remaining  un- 

PSFrictmg^e  enforcement  of  the  execution,  -^            ^^^  original  judgment;  and  it  may 

as  prescribed  in  the  next  section.  g^  docketed  and  an  execution  issued  thereupon 

fo^^SS"c;-^S?^^^^  ^^^%'^'^f^:i^^^^^^7'^''^Z 

court  practice  by  code  dv.  proc..  I  3qSo,    §  1934,  origi-    Unpaid  and  the  costs  if  any.    t«osts  must  t>e 
nally  revised  from  R.  8.,  pt.  3.  ch.  6,  tit.  6,  §  3.  .jj^arded  as  if  the  action  was  brought  upon  the 

&^no   TT/.W  i^MA^^M^A  original -contract  and  the  sum  so  remaining 

§  339.  How  coUected.  ^^^^  ^^  ^^^  reiJovered  therein. 

An  exeCTition  against  the  person  issued  upon       i>eHTatton.-Code  dv.  proc.,  1 1941.  withoot  obuge; 
sucn  a  judgment  shall  not  be  enforced  against    originaUy  revised  from  code  of  proa,  |  HSO* 


\ 


' 


art.  16                                                             STRAYS  SS  345-349 

ARTICLE   16  ^®  justice  must  award  to  him  the  following 

sums  b^  way  of  penalties  besides  the  costs  of 

Animd  Staying   on   Highways  *^!.»f.riach  ho«e,  oolt,  «»,  mule.  Bwine, 

Seotion  345.  Action  acMut  p«raon  Miffcriiis  aniinAb  to  bull,  OX^  COW  or  calf,  five  dollars; 

346  PcnSuSitober     vered  ^*  ^°'  ^^  sheep  or  goat,  one  dollar. 

347!  cSiin*?flicer8  to«Seftniin»!s8trayiM.  The  entire  amount  of  the  penalties  may  be 

348.  Whea  private  panon  mfty  seise  such  wumals.  recovered  m  one  action  although  it  exceeds 

349.  Officw  or  penon  aeismc  to  pi^eent  petition.  the  sum  for  which  a  justice  can  render  a  judg- 

351".  IvSSt:  hS?lS^^.  ment  in  an  ordinary  action. 

352.  Proof  of  eeryioe  of  preoept.  DwlTatfon.— Code  dr.  proo.,  1 3083,  without  change; 

353.  Answer;  trial.  originally  revised  from  L.  1862,  oh.  45G,  1 1.  in  part,  as  am. 

354.  Deoiaion  in  favor  of  petition;  warrant  to  sell;  by  L.  1872,  ek.  776. 

execution  thereof. 

m.AjpplioaUon  of  proceeds  of  sale.  §  347.  Certain    officers    to    seize    aminals 

356.   Disposition  of  surplus.  aivlvinir 

357.  Disposition  of  surplus  when  no  claim  made  9Jlmjmg» 

oi^o  r»_j^*^*°  •  ^^'  t          u             1  *u  Where  one  or  more  cattle,  horses,  oolts,  asses, 

^-  ^^ST  "^  ''  ''"^'  '^"^  "^^  mules,  swine,  sheep  or  ffoate  are  foimd  running 

369.  Proceedinip  upon  decision  in  favor  of  person  at  large  or  being  herded  or  pastured  in  a  public 

«An  T^iS^S^}^'^ :  ^  \.^t      ^^i       I  street,  highway,  park  or  place,  elsewhere  than 

^'  ^^IhlSSS"'"''  ^"^  *™^'  ''''^"  in  a  city,  the  di^  superintendent  of  the  town 

361.  When  animal  wiffully  set  at  bunge  by  third  or.  if  they  are  SO  found  within  an  incorporated 

oAo   A-*?***?"'                u village,  the  street  commissioner  thereof,  having 

aS:  ASS«b5^oSr".Sb?Sc«.  Penwnal  knowledge  or  being  notified,  of  the 

364.  Demand  of  possssnon  after  final  otder  and  fact  must  inunediately  seixe  the  anmial  or 

OAK  /5^-j^°"!JS^     -«j    #    -•              1  animals  and  keep  it  or  them  in  his  possession 

**  °^S«XL'''°^''  °  '~~""""  '"^  unta  disponed  otaa  pw-cribed  in  the  foUowing 

866.  Stoyolprooeedinai.  sections  of  this  article. 

370.  limitation  of  action  for  sebing  animals.  •  a^a    xtn.          ^s_  .i^                 .^         ^«             i. 

871.  Certain  actions  cannot  be  mai^Qtained.  §  348.  When  private  person  may  seize  such 

372.  Where    sewal     animals    are     trespassing  animals, 

damages  are  entire:  proceedings  m  such  « 


Any  person  may  seize  one  or  more  animals 

373.  Proceedings  in  other  oases,  where  there  are  specined  in  the  last  section,   then  running  at 

874.  Bur^hL^'S^'a.^  different  ownm.  large  or  being  herd«i  or  pastured  in  a  public 

375.  When  one  action  supersedes  any  other.  Street,  highway,  park  or  place,  elsewhere  than 

876.  Rights  of  officers  when  private  person  fails  to  in  a  city,  bordering  upon  real  property  owned 

377.  PerSTuiS^g  a  special  property  d««i«d  ^  Occupied  by  him,  or  then  trespassing  upon 

owner.             ^^      •—-■—  '  ^^  property  80  owned  or  occupied^  having 

878.  Agent  may  act  for  his  principal.  entered  thereupon  from  such  a  pubhc  street, 

\  9AK    A^H^n  •<r.i«t»f  ««MPM«t  mtttfrn^iwur  — S-  ^ighway,  park  or  place.    The  person  making 

m^    to    ^^               ^^    •nffenng  ani-  ^j^^  ^^^^  ^^  j^^p  ^j^e  ^in^^l  ^^  animals 

mais  to  Bvay.  seized  in  his  possession  until  disposed  of  as 

Any  person  who  suflPers  or  permits  one  or  prescribed   in  the  following  sections  of  this 

more  cattle,  horses,  colts,  asses,  mules,  swine,  article. 

sheep  or  goats  to  run  at  large  or  to  be  herded  i>efi?»tton.-Code  civ.  proc.,  §  3085,  without  chance; 

or  pastured  m  a  public  street,  highway,  park  originally  revised  from  L.  1S62,  oh.  450.  §  2.  as  am.  by 

or  place,  elsewhere  than  in  a  city,  incurs  thereby  L-  1867,  ch.  814. 

the  penalty  or  penalties  specified  in  the  neoct  jj^j,  officer  or  person  seizing  to  present 

section;  and  any  resident  of  the  town,  or  the  petition 

officer  to  whom  a  fine  or  penalty  is  to  be  paid  .       ^              ,,                     .        . 

for  the  benefit  of  the  poor,  as  prescribed  in  ^^  officer  or  other  person  who  sewes  an  mj- 

section  twenty-four  of  this  act,  or  the  overseer  ™*i  ^^  animals,  as  prescribed  m  either  of  the 

or  superintendent  of  the  poor  of  the  town  or  last  two  sections,  must  immediately  file  with  a 

district  in  which  one  or  more  of  those  animaU  i"?*'*^^  ^^  ^^  P^«  ^  *$?  town  in  which  the 

are  found  so  running  at  large,  herded  or  pas-  f^^^^^  ^,¥  "i^^  ?  TT^A^'^r^^'^'T-  VH- 

tured,  may  maintain  an  action  against  him  in  by  his  oath  setting  forth  the  facts  which  bring 

a  justice's  court  held  in  that  town  or  district  t*^^  ^^^  ^,th'°  ^}^^^^  ^^  those  sections,  briefly 

to  recover  the  penalty  or  penalties  so  incurred,  d^cribing  the  animaa  or  animals  seised,  stating 

Where  the  action  is  brought  by  a  private  person  ?ther  the  name  of  the  owner  or  that  his  name 

the  justice  must  pay  the  proceeds  of  an  exe-  '»  "^  ^^^^  ^J^^  petitioner  and  cannot  be 

cution  issued  upon  a  judgment  therein  in  favor  ascertained  by  him  with  reasonable  diligence, 

of  the  plaintiflf  Vfter  deducting  the  costs  to  the  and  praying  for  a  final  order  directing  the  sale 

officer  who  might  have  brought  the  action,  as  «(.  ^^^  animal  or  animals  seized  and  the  ap- 

prescribed  in  this  section,  to  be  applied  by  phcaton  of  the  ^ceeds  th^eof  as  prescribed 

him  to  the  support  of  the  poor  within  his  town  »^  ^his  article.    Where  the.petition  alleges  that 

or  district  any  animal  or  animals  seised  were  then  tres- 

IHrtvUIan.-Code  dv.  proc..  §  3082.  without  change;  P^^jf «  "P?,?  ^^  f^^^^  .'LTT^i'I^^^ItPf  ^5 

originally  revised  from  L.  1862,  oh.  459,  §  1.  in  partTai  ^^  ^be  petitioner,  it  must  state  the  amount  of 

am.  by  L.  1872,  oh.  776,  §  1.  the  damages,  if  any,  which  the  petitioner  has 

t  OA^    Ti         •          w  sustained  thereby.    In  that  case  the  decision 

§  346.  Penalties  to  be  recovered.  .  of  the  justice  or,  where  the  issues  are  tried  by 

U  the  plaintiff  recovers   judgment  in   an  a  jury,  the  veidict  must  fix  the  amount  of  the 

action  brought  as  prescribed  in  the  last  section  damages. 
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pcri^tton.j-Cod6  fiv.  prpo..  4  ^.  wiAout  ohMgo;         §  368.  Answer:  trial. 

onciaalfar  a  subsUtute  for  L.  1862,  oh.  469,  §  3,  u  part,  bb         '  '  ,       .  •   ^        i. 

MnTbyL.  1867,  di.  814.  The  owner,  or  a  person  having  an  interest 

in  any  animal  seized^  may  appear  upon  the 
§  860.  Precept  thereupon.  return  of  the  precept  and  thereby  make  himself 

Upon  the  presentation  of  the  petition  the    *  ^E.^„^t.?v^i!i^^^^ 
S^™^J""^  a  precept  und^r  his  hand    reprfira^lS^tt^nXw^^^^  IZ 

generaUy  to  ali  persons  having  an^  interest  t^.ll^fJn^l^l^VA'  h!uL  L^^^Z 

^  ♦k^*  ^n;,v>»i  ««  ««.;*»«i«   .^;.^    u^^a.,  -*>  or  Upon  information  and  beliei  one  or  more 

m  the  animal  or  animals  seized,  briefly  re-  ^^^^^^^^1  aUegations  contained  in  the  petition, 

citing  the  substance  of  the  petition,  describing  Sn;  *™^^Vw  j*  Tio^  =1^ 

thf»  animal  or  animals  flM7«l   and   rpniiirinff  ^^^  answer  must  also  set  forth  his  interest  m 

ine  ammai  or  animals  seized  ana  requiring  ^j^    animal  or  animals  seized.    The  subsequent 

the  person  or  persons  to  whom  the  precept  is  X^^J^;««,  ^^L*  \^*ul^Ji.^  ««  ;«  ««  o«*t,*« 

dirpKMl  to  ahow  paim#»  hpforp  thp  iii«firp  at  a  Proceedings  must  be  the  same  as  in  an  action 

HmT^H\^i!no^^ifiL^  ^^  a  justice's  court  wherein  an  issue  of  fact 

time  and  place  specified  therein,  not  less  than  ,       ,  V^     .  .      ,    pxcpnt  m  otherwiRP  sDcciallv 

ten  or  more  than  twenty  days  after  the  issu-  ^!i!L1^^?'^'  t^TSl"  otherwise  specially 

inff  of  the  precept,  why  the  prayer  of  the  pe-  P'^"^  *^^*»  ^'^^®-    .  _^     .,,    ,    , 

tiSon  ahoiild  nnt  W  orant^  DeriTBtton.— Code  av.  proo.,  {3090.  without  ehange; 

WWon  snouia  not  Oe  grantea.  oriSnally  a  mibstitute  for  L.  1862.  ch.  450,  §  3.  in  pitft,  as 

DeriTAtfon.— Code  dr.  proo.,  §  3087.  without  change;     «»«  ^y  L.  1867.  oh.  814. 
orisinaUy  a  substitute  for  L.  1862,  oh.  460,  {  3,  in  part,  as         •  «,<    ^     .  .        .      « 

amTbyL.  1867,  oh.  814.  §  864.  Decision  m  favor  of  petitioner;  war- 

rant to  sell;  execution  thereof. 

§  361.  Precept;  how  served.  If  no  person  appears  and  answers  or  if  the 

The  precept  must  be  served  upon  the  person  decision  of  the  justice  or  the  verdict  of  the 

to  whom  it  is  directed  by  his  name  within  the  jury,  where  the  issues  were  tried  by  a  jury,  is 

same  time  and  in  like  manner  as  a  summons  is  ^^  favor  of  the  petitioner,  the  justice  must 

required  to  be  served,  as  prescribed  in  section  make  a  final  order  directing  the  sale  of  the  ani- 

eighty  of  this  act.    Where  it  is  directed  gener-  mal  or  animals  seized  and  the  application  of 

alTy  to  all  persons  having  an  interest  in  the  t^e   proceeds   thereof,   as  prescribed   in   this 

animal  or  animals  seized,  it  may  be  served  by  article.     Thereupon  the  justice  must  issue  a 

a  constable  of  the  town,  or  by  an  elector  thereof  warrant   under   his   hand   directed   generally 

specially  authorized  so  to  cfo  by  a  written  in-  to  any  constable  of  the  county  cominanding 

cbrsement  upon  the  precept,  under  the  hand  ^^^  to  *cU  the  animal  or  animals  seized  at 

of  the  justice,  by  posting  a  copy  thereof  in  at  public  auction  for  the  best  price  which  he  can 

least  six  public  and  conspicuous  places  in  the  obtain  therefor  and  to  make  return  thereof  to 

town  where   the  seizure  was  made,   one   of  the  justice  at  a  time  and  place  therein  specified 

which  places  must  be  the  nearest  district  school  not  less  than  ten  nor  more  than  twenty  davs 

house,  or,  if  the  seizure  was  made  within  an  in-  thereafter.    The  sale  must  be  made  upon  the 

corporated  village  having  schools  in  charge  of  like  notice  and  in  like  manner  as  a  sale  of  prop- 

a  board  of  education,  a  building  in  which  such  erty  by  virtue  of  an  execution  issued  by  a 

a  school  is  kept.    Each  copy  must  be  so  posted  justice  of  the  peace,  and  the  constable  most 

within  two  days  after  the  precept  is  issued,  make  return  as  required  by  the  warrant  and 

Where  the  precept  is  directed  to  a  person  by  must  pay  the  proceeds  of  the  sale  to  the  jus- 

his  name  and  proof  is  made  by  affidavit  to  the  tice,  deducting  therefrom  his  fees  at  the  rate 

satisfaction  of  the  justice  that  it  cannot  with  allowed  by  law  for  the  collection  of  such  an 

reasonable  diligence  be  personally  served  upon  execution. 

that  person  within  the  county  at  least  six  oays  ItarlTatton.— Code  dv.  oroo.,  1 8001.  without  ehaniea 

before  the  return  day  thereof,  the  justice  may  on^^J  ?5?!SH*f^'"  ^'  ^^'  "*"'  «».«».  ^^  p«V  •• 

by  a  written  order  direct  that  service  thereof  •»•  »>y  i"  iw^,  oh.  814. 

be  made  by  posting  copies  thereof  at  least  five  §  366.  Application  of  proceeds  of  sale. 

6B,ys  before  the  return  day,  as  pr^cribed  in  ^he  justice  must  apply  the  proceeds  of  the 

this  section,  m  which  case,  service  thereof  may  ^^^  as  follows* 

be  made  accordingly.  j    jj^  ^^^^  p^y  ^^  ^^  ^^  ^^  petitioner 

©effptioiu--Oode  «▼■  iwyj-.  1 8088,  witiiout  ohan«e:  „  taxed  by  the  justice  at  the  same  rates  as 

onsimmy  a  substitute  for  L.  1862.  ch.  460, 1 3,  in  part,  as     rr  *'**^^  ^/    '"*^  J  ."*'  wi         lul  iJ!^        »*'«• ,««» 

amTbyL  1867,  oh.  814.  the  costs  of  an  action  brought  before  him,  in- 

cluding the  justice's  fees  in  such  an  action; 
§  S62.  Proof  of  service  of  precept.  ap^  also  the  fees  for  the  service  of  the  precept, 

At  the  Dlace  where  the  oreceot  is  returnable  ?*^^I  pereonally  or  by  posting,  at  the  rate  al- 

Ax.  uie  piace  wnere  tne  precept  is  returnaoie  j^^^^  ^    y^^  f^^.  personal  service  of  a  summons 

and  at  the  expiration  of  the  time  specified  in  y^     ^  constable 

section  two  hundred  and  fourteen  of  this  act,  \  Qut  of  the  remainder  of  the  proceeds  he 

the  petitioner,  unless  the  precept  is  direct^  ^^^^^  ^^  l^i^  ^^  ^^  ^  ^^  J  ^^^  ^^1,^ 

to  aperson  by  his  name  and  he  appears,  must  for^each  animal  sold. 

furnish  ^opf  of  the  service  of  the  precept,  as  3    q^^  ^^  ^y^^  remainder  of  the  proceeds  he 

orescribed  in  the  last  section.    If  it  was  served  ^^         ^^  ^^e  officer  or  other  pei^n  making 

by  a  constable,  either  personally  or  by  p^ing  ^^^     ^^^^  ^j^^  foUowing  fees  for^e  seizure  ol 

his  written  return  upon  the  precept  is  sufficient  ^^j,  ^^^^  ^^^^  and  sold,  to  wit:  one  dollar 

^wL'l^*'^  ^*^*?  r^^*"^  *^J^K  ^^^"^  T  for  each  horse,  colt,  ass  or  mule;  fifty  cents  for 

stated  therein.    If  it.  was  served  by  a  private  ^  bull,  ox    cow  or  calf;  aid  twenty-five 

person,  proof  of  service  must  be  made  by  affi-  ^^^  ^^^  '^^  ^^^^^  3heep  ir  swine;  together 

y^   ^        ^  ^    .            . . ,  with  a  reasonable  compensation  fixed  by  him 

lNn?atloii.— Code  av.  proc.,  §  3080.  without  change;     r^-  ^u.^  ^^-^  ^^j  V APninir  nf  Aftph  Animid  fmm 

orisiiuaiy  a  substitute  for  L.  1862.  oh.  460,  {  3.  in  part,  as    t?    ^    care  ana  Keeping  oi  eacn  ftnjmAi  irom 
.  by  L.  1867.  oh.  814.  the  time  of  the  seizure  to  the  time  of  the  sale; 
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and  also  where  any  animal  sold  was  seised  retain  the  surplus  in  his  hands  until  the  d^ 

while  trespassing  upon  real  property  owned  or  termination. 

occupied  by  the  pstitioneri  the  damages  sus-  Dartf»ltoB.--Code  chr.  proa,  §  8094.  without  ohM^e; 

tained  by  the  petitioner  in  consequence  thereof  «3«iMUy  »  aubrtitato  f or  L.  1SS2.  oh.  4M.  1 8,  in  put,  m 

as  ascertained  by  the  decision  of  the  justice  ^'  ^^  ^  ^*^'  ^-  ^^*- 

or  the  verdict  of  the  jury  upon  which  the  final  i  868.  Order  upon  claim  for  surplus;  appeal 

order  was  made.  therefrom. 

4.  Out  of  the  remainder  of  the  proceeds  he  An  appeal  from  an  order  determining  a 
must  pay  to  the  officer  to  whom  a  fine  or  penalty  claim,  as  prescribed  in  the  last  two  sections, 
IS  to  be  paid  for  the  benefit  of  the  poor,  as  may  be  taken  to  the  county  court  by  a  claimant 
prescribed  m  section  twenty-four  of  this  act,  within  ten  days  after  the  making  of  the  order, 
the  following  penalties,  to  wit:  five  dollars  for  ^  from  a  judgment  of  a  justice  in  an  action  to 
each  horse,  colt,  ass,  mule,  bull,  ox,  cow,  calf  recover  a  sum  equal  to  the  claim;  and  the  pro- 
or  swine  seized  and  sold;  and  one  dolkr  for  ceedines  thereupon  are  the  same,  except  that 
each  sheep  or  goat  seized  and  sold*  which  pen-  ^^q  undertaking  is  not  necessary  for  any  pur- 
alties  must  be  received  by  the  officer  for  the  pose.  Upon  such  an  appeal  each  other  claim- 
benefit  of  the  poor  of  his  town  or  district.  ant  whose  interest  is  affected  by  the  order  ap- 

6.  If  any  surplus  remains  he  must  pay  the  pealed  from  must  be  made  a  respondent.    If 

same  to  the  person  or  persons  entitled  thereto  there  is  no  such  claimant  the  officer  entitled 

as  prescribed  in  the  following  sections  of  this  to  the  surplus  must  be  made  respondent;  but 

^^j^^'^-  costs  cannot  be  awarded  against  him  unless 

^f^JI^^^^'rS?^^  P*^-,P'I^'J  ¥^v^rt?H*  ^^^^f^'  he  appears  upon  the  appeal,  in  which  case  the 

^)^\mfTtl4^           •  '^       '  *  •     ^'  ••  costs  a^n  the  discretion  of  the  appellate  coiu-t. 

Where  an  appeal,  taken  as  prescribed  in  this 

§  S56.  Disposition  of  surplus.  section,  is  perfected  the  county  judge  may  in 

Any  person  may  within  ten  days  after  the  ^}^  discretion  make  an  order   extending   the 

return  of  the  warrant  file  with  the  justice  a  *''"'©  within  which  payment  of  the  surplus 

written  claim  to  the  81ut)1us  of  the  proceeds  °*^*  ^^  made  as  prescribed  in  the  last  section 

of  the  sale  or  to  any  part  thereof.     On  the  ^^    staying   payment    accordingly.      Unless 

eleventh  day  after  the  return  or,  if  it  is  a  Sunday  ^<^^  an  order  is  made  and  a  copy  thereof  is 

or  a  public  holiday,  on  the  first  day  thereafter  served  upon  the  justice,  payment   must    be 

which  is  neither  Sunday  nor  a  public  holiday,  ^^^  ^  prescribed  in  the  last  section  notwith- 

the  justice  must  proceed  to  inquire  into  the  standing  the  appeal;  and  upon  proof  of  the 

claims  so  filed;  and,  for  the  purpose  of  deter-  payment  the  appeal  must  be  dismissed.   Where 

mining  them,  he  must  hear  the  allegations  and  wi  appeal  is  taken  to  the  supreme  court  from 

proofs  of  each  claimant;  and  he  may  issue  sub-  ^^^  determination   of  the  county   court   the 

poenas,  as  upon  the  trial  of  an  action.     He  <5ounty  judge  or  a  justice  of  the  supreme  court 

may  upon  the  application  of  any  claimant  and  °**y  niake  a  like  order  and  with  like  effect, 

for  good  cause  shown  adjourn  the  hearing  from  tKrttallMi.— Oodj  «tr.  pnc,  1 8O05.  without  ohuise. 

time  to  time  but  not  more  than  thirty  days  in  {359.  Proceedings  upon  decision  in  favor 

^.    After  hearing  the  aUegations  and  proofs  of  person  answering. 

of  all  the  claimants  he  must  decide  the  claims  t*  «.k«  ri«>»;-;^«  r.(  ♦»»«  ;,,<.^;»»  ^»  +1,^  „«..^;«*  ^t 

and  enter  an  order  accordingly.    If  no  claim  is  ,,  ^^^^  decision  of  the  justice,  or  Uie  verdict  of 

filed  or  if  the  right  to  the  suA>lus  money  or  any  ^^.  ^^^  ^^^/  ,V^«  ^««^«^  «"  ^^^  ^^  .f  J^; 

part  thereof  is  not  establish^  to  the  satisfa^  }f  ^ ^'"'''1  ""^  V"^  ^k^''-  ^^^^'^'  'K?"^^ 

Son  of  the  justice,  as  prescribed  in  this  se<v  ^^.^^"^  JHk^  ?^  "^f^^^Jt^'     "  *^^ 

tion,  any  pison  whose  claim  was  not  deter-  J^«j!°?  ^^  ^^^i^'^^i.^f  ^*k  w®  ^'^"^^  Tf® 

min^uiK)it^hearine  may  file  a  claim  thereto  f^}^}0^  and  without   probable   cause,    the 

at  any  time  before  the  expiration  of  a  year  ^^l^'P^'J'l  Tv?*'^  ^"«^  assess,  the  damages 

from  the  return  of  the  warmnt;  and,  thereupon,  sustained  by  the  person  answenng  by  peans 

the  justice  must  proceed  as  pVescr  bed  in  this  ?/   ^^^   seizure   and  det^tion      The  justice 

sect/on  with  resjJect  to  a  claim  filed  within  thereupon  must  make  a>al  ord^  ^JTYIS! 

the  ten  davs  ^  ^^  person  so  answenng  the  return  of  the 

..1 ^  "^  .     .             ,  ,«^     .^.     ^    ,  animal  or  animals  so  seized  or  the  value  thereof 

•m.  by  L.  1867,  ob.  814.  costs  at  the  rates  allowed  by  law  in  an  action 

brought  before  him  to  recover  a  chattel  and 

§  867.  Disposition  of  surplus  idien  no  claim  also  twice  the  sum  assessed  as  his  damages  if 

made  within  a  year.  any.     Thereupon  a  warrant  must  be  issued 

If  at  the  expiration  of  one  year  after  the  ^Y  t^®  justice  to  a  constable  to  the  same  effect 
return  of  the  warrant  any  portion  of  the  sur-  *s  an  execution  issued  in  an  action  to  recover  a 
plus  remains  a  claim  to  which  has  not  been  chattel  upon  a  judgment  in  favor  of  the  de- 
established  to  the  satisfaction  of  the  justice  fendant  where  the  chattel  has  not  been  de- 
pursuant  to  the  provisions  of  the  last  section,  livered  to  him;  and  each  provision  of  this  act 
the  justice  must  pay  it  for  the  benefit  of  the  relating  to  a  judgment  and  an  execution  in 
poor  tct  the  officer  to  whom  a  fine  or  penalty  s^^h  a  case  applies  to  a  final  order  made  and 
IS  to  be  paid  for  the  benefit  of  the  poor,  as  pre-  a  warrant  issued  thereupon  as  prescribed  in 
soribed  m  section  twenty^our  of  tnis  act;  and,  ^^'s  section, 
thereupon,  all  persons  are  forever  barred  from  DerlTatlon.— -Code  dv.  proc.,  8  3096,  withont  ohange: 

any  claim  thereto.     But  if  a  claim,  filed  as  ^^7^  SLTIl/""  ^'  ^**'       ^^'  *  ^'  **  ~"*^^^ 

prescribed  in  the  last  section,  remains  unde-  ,J 

termined  at  the  expiration  of  the  year,  the  §3^-  Demand  of  possession  before  trial; 

justice  must  determine  it  within   ten   days  proceedings  tiiereupon. 

thereafter;   and,   for  that  purpose,   he  must  At  any  time  after  the  precept  is  issued,  and 
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before  the  commencement  of  the  trial,  the  §863.  Action  by  petitioner  and  by  officer, 

owner  of  any  animal  seized  may  file  with  the  where  the  poesession  of  an  animal  has  been 

justice  a  written  d^nd  erf  the  poweewon  delivered,  as  prescribed  in  the  last  section  but 

thereof.    Thereupon  he  is  entitled  to  the  pps-  one,  an  action  may  also  be  maintained  by  the 

session,   upon   complying  with  the  following  petitioner  in  the  special  proceeding  before  the 

™"'*^          X         ^    ^u    .    .•     *     XI.            *  justice  against  the  person  who  committed  the 

1.  He  must  pay  to  the  justice  for  the  use  of  wilful  act  to  recover,  in  addition  to  all  other 
the  petitioii^  the  costs  of  the  proceedings  to  damages  sustained  by  the  plaintiff  in  conse- 
the  time  of  filing  the  demand,  as  prescribed  in  quence  of  the  wilful  act,  aU  sums  to  which  the 
subdivision  one  of  secticm  three  hundred  ^d  plaintiff  would  have  been  entitled  out  of  the 
fifty-five  of  this  act,  and  a^o  the  smns  payable  proceeds  of  the  sale  as  prescribed  in  section 
on  account  ol  each  ammal  whereof  possession  three  hundred  and  fifty-five  of  this  act,  other 
11  ®°  ofnjanded,  as  prescribed  m  subdivision  than  the  compensation  paid  for  the  care  and 
fi  ^  of  the  same  section;  which  sums  must  be  keeping  of  the  animal.  In  the  like  case,  if  the 
fixed  by  the  justice  after  hearing  the  allega-  petitioner  is  a  private  person,  the  officer  to 
tions  and  proofs  of  the  parties.  ^hom  a  fine  or  penalty  is  to  be  paid  for  the 

2.  He  must  also  pajr  to  the  justice  a  fee.  of  benefit  of  the  poor,  as  prescribed  in  section 
one  dollar  for  each  animal  whereof  possession  twenty-four  of  tWs  act  may  maintain  an  action 
IS  so  aemanaed.                      a,       .       v.  against  the  person  who  committed  the  wilful 

3.  If  the  petitioner  is  an  office  to  whOTi  a  ^ct  to  recover  the  penalties  to  which  the  plain- 
toe  or  penalty  is  to  be  paid  for  the  benefit  of  tiff  would  have  been  entitled  out  of  the  proceeds 
the  poor,  as  prescribed  in  s^tion  twenty-four  ^f  the  sale  as  prescribed  in  that  subdivision, 
of  this  act,  the  claimant  must  also  pay  to  the  Neither  of  the  actions  specified  in  this  or  the 
justice  for  the  peUtionerjs  u»b  the  sum  sped-  i^^  section  is  affected  by  the  pendency  of,  or 
fiedthwein  on  acoo^^^  the  recovery  of  judgment  in,  either  of  the 
possession  is  so  demanded.  others         -^        *  ^^              » 

aatlsfSontf TIJI^  b?^S  0^0*^  »«--«--<^  «»'-.»  "oo.  ^u.o„t  *.^ 

competent  evidence  Uiat  he  is  the  owner  of 

each  animal  whereof  possession  is  so  demanded.  §  ^64.  Demand  of  possession  after  final  order 

Each  person  who  has  appeared  must  have  and  before  sale. 

notice  of  and  may  oppose  tne  claim.  A  person,  entitled  to  demand  the  jpoesession 

DeriTatton.— Code  dr.  proe..  13007,  without  ohange;  of  an  animal,  as  prescribed  in  section  three 

originaUy  nviaed  from  L.  1062,  oh.  460, 1 4,  m  modifled  by  hundred  and  Sixty  of  this  act,  who  did  not  ap- 


L.  1867,  oh.  814.  p^  upon  the  return  of  the  precept  or  upon  t£e 

trial,  may  file  with  the  justice  a  written  demand 

§  361.  When  anhnal  wilfully  set  at  laige  by  of  the  possession  at  any  time  after  the  final  order 

third  person.  and  not  less  than  three  davs  before  the  time 

Where,  in  a  case  «>eoified  in  the  last  seotien,  appointed  for  the  sale;  anid,  thereupon,  he  is 

the  person  filing  a  demand  presents  therewith  entitled  to  the  possession  upon  complying  with 

to  tne  Justice  sufficient  proof  by  affidavit  or  the  following  terms: 

otherwise  that  the  running  at  large,  herding,  1.  He  must  furnish  by  affidavit  or  other  corn- 
pasturing  or  trespassing,  oy  reason  whereof  petent  evidence  a  sufficient  excuse  to  the  satis- 
the  animal  or  animals  of  which  he  demands  faction  of  the  justice  for  his  failure  to  appear, 
possession  were  seized,  was  caused  by  the  2.  He  must  in  all  respects  comply  with  the 
wilful  act.  intended  to  eff^t  that  object,  of  a  provisions  of  section  three  hundred  and  sixty  of 
person  otner  than  the  owner^  and  also  makes  this  act,  except  that  it  is  necessary  for  him  to 
the  proof  specified  in  subdivision  four  of  that  pay  only  one-half  of  the  justice's  fees^  as  pre- 
section,  he  is  entitled  to  possession,  pursuant  scribed  in  subdivision  two  of  that  section,  and 
to  his  demand,  upon  paying  to  the  petitioner,  one-half  of  the  fees  payable  to  the  petitioner  for 
or  to  the  justice  for  his  use,  a  reasonable  sum  the  seizure  of  each  animal  as  prescribed  in  sub- 
to  be  fixed  by  tibe  justice  after  hearing  the  division  three  of  section  three  hundred  and  fifty- 
allegations  and  proofs  of  the  parties  as  com-  five  of  this  act. 

pensation  for  the  care  and  keeping  of  the  animal  DciflTattoD.— Code  civ.  proc.,  §  sioi,  withoat  oham; 

or  animals  whereof  possession  is  so  demanded  ffSsSl^iA^lw  ''°"  ^*  ^*^'  ^  *^*  ***  ■•  am.  by 

and  without  paying  any  other  sum  specified  ,  en.  »i  . 
in  the  last  section. 

Derinitlon,-Code  dv.  proc  .  I  3098.  without  ohansc:  «  ^^U.^"^  "^   ^^"^^   "^   possearfon; 

oricnaUy  revised  from  L.  1862,  oh.  490,  §  5,  as  amended  appeal  therefrom. 

by  X.  1860,  ch.  424.  Where  a  demand  for  the  return  of  the  posses- 
sion of  an  animal  is  filed  as  prescribed  in  either 
§  862.  Action  by  owner  in  such  a  case.  of  the  last  five  sections,  the  justice,  at  the  re- 
The  owner  of  an  animal,  seized  in  consequence  ^^^st  of  either  party  thereto,  must  make  and 
of  a  wilful  act  specified  in  the  last  section,  may  enter  in  his  minute  an  order  det«mining  the 
recover  in  an  action  against  the  person  who  swne.    An  appeal  from  such  an  order  mav  be 
committed  it  all  damages  sustained  by  him  in  taken  to  the  county  court  by  the  person  making 
consequence  thereof  including  the  sum  paid  the  demand  or  by  either  party  to  the  roecial  pro- 
in  order  to  recover  possession  of  the  animal  as  ceedmg  at  any  time  before  the  final  order  m  the 
prescribed  in  the  last  section;  and,  in  addition  special  procewimg  is  made;  and  each  person  or 
thereto,  the  sum  of  twenty  dollars  for  each  party  so  entitled  to  appeal  must  be  made  a  re- 
animal  seized.  sppndent  upon  an  appeal  taken  by  one  of  the 

^   .    ^        ^  .'.             . «     .  ^        ^  others.    The  appeal  must  be  taken  m  like  man- 

c^S^SX^^^'^l.  "JSS:  *o2°5§9,l1nit;X  ?«• ««  an  appeaf  from  a  jud«m«t  of  the  iurtice 

L.  1809,  oh.  424.  in  an  action  to  recover  a  chattel;  and  the  pro- 

wn 


art.  16                                                         STRAYS  H  966-372 

ceedin^  thereupon  are  the  same  except  ae  the  county  court  must  appoint  a  time  and  place 

otherwise  prescriDed  in  the  next  section.  at  which  the  justice  must  Gx  the  sums  payable 

Dcrtwatten.— Code  dr.  proc.  1 3102,  without  ohftoae.  by  the  ajppeUant  pursuant  to  his  undertaking. 

'  The  justice  may  adjourn  the  hearing  to  another 

i  866.  Stay  of  proceedings.  place  and  to  another  time  not  exceeding  three 

An  i^peal  from  an  order  specified  in  the  last  di^s  after  the  time  so  appointed.    The  justice 

section  is  not  effectual  for  any  purpose  unless  the  must  fix  the  sums  so  payable  as  if  a  warrant  for 

appellant  procures  from  the  county  judge  an  the  sale  of  the  animals  seised  had  been  returned 

oroer  directing  a  stay  of  the  proceedings  upon  and  the  proceeds  thereof  paid  to  him  by  the  con- 

the  petition  and  a  stay  of  the  execution  of  the  stable,  as  prescribed  in  section  three  hundred 

order  appealed  from  and  files  it  with  the  justice  and  fifty-five  d  this  act.  The  undertaking  upon 

within  toe  time  allowed  for  the  appeal.    The  the  appeal  inures  to  the  benefit  of  each  officer  to 

ordtf  may  be  granted  or  refused  in  the  discre-  whom  any  sum  is  payable,  as  prescribed  in  that 

tion  of  the  count>r  judge,  or  granted  upon  such  section;  smd,  with  respect  to  any  of  those  sums, 

terms  as  to  security  or  otherwise  as  he  thinks  the  respondent  is  a  trustee  for  the  office  entitled 

proper;  and  it  may  be  vacated  or  modified,  thereto. 

either  abeolutely  or  unless  further  security  is  PwifsHou.— CocU  eiv.  proo.,  f  8106,  without  ohmnge; 

given,  in  his  discretion.  "SKrf^/^Tffi?  '(^^J**  ^*^'  ^'  *«••  i^*  "»  p^»  »■ 

I>«Hf»*|o«.-Code  civ.  proc..  1 3103.  without  ehMs«.  -dded  by  L.  1867.  oh.  814. 

§  867.  Appeal  from  final  order.  i  ^0.  Lhnitatioa  of  action  for  seizing  animals. 

Within  ten  days  after  a  final  order  upon  a  Where  an  animal  is  seised  upon  the  ground 

petition  is  made,  as  prescribed  in  this  article,  that  it  was  running  at  large  or  was  being  herded 


in  an  action  to  recover  a  sum  of  money,  equal  to  petition  and  ihgently  prosecutes  the  same,  as 

the  value  of  the  animal  or  animals,  and  the  pro-  prescnbed  in  this  article,  an  action  to  recover  the 

ceedings  thereupon  are  the  same,  except  as  animal  so  seised  or  to  r€«over  damages  for  the 

otherwise  prescnbed  in  the  next  section.  seiaure  or  for  any  act  subsequent  thereto  must 

DcriTa«lon.-Code  civ.  proc..  §  3104.  without  ohaute;  be  commenced  withm  one  year  after  the  cause  of 

orisiiudly  reviaed  from  L.  1862,  oh.  459,  §  6,  in  part,  m  action  aCCTUes. 

•dMby  L.  1867,  oh.  814.  DMmU—.-Codo  oiv.  proc.,  1 8107,  without  ohaas»; 

olisiaAlly  reviMd  from  L.  1867,  oh.  814.  |7. 

§  868.  Appeal  by  claimant;  stay  of  pfoceed- 

tngs  and  ddlivery  of  possessioa.  §  871.  Certain  actions  cannot  be  maintained. 

An  appeal  from  a  final  order  taken,  as  pre-  A  person  to  whom  the  precept  was  directed  by 
SCTibed  in  the  last  section,  by  the  person  answer-  his  name  and  who  was  persomdly  served  there- 
ing  is  not  effectual  for  any  purpose  unless  the  with  or  a  person  who  has  appeared  and  answered 
appellant  files  with  the  notice  of  appeal  an  order  in  the  special  (Mroceeding  or  demanded  the  re- 
of  the  county  judge,  or,  if  he  is  absent  from  the  turn  of  an^  animal  seised  cannot  maintain  an 
county,  of  a  justice  of  the  supreme  court,  recit-  action  against  the  officer  or  other  person  seizing 
ing  that  the  appeal  has  been  perfected  and  that  an  animal,  or  a  person  acting  by  his  command  or 
security  has  been  given  thereupon,  as  prescribed  in  his  aid,  in  a  case  specified  in  the  last  section, 
in  Uiis  section,  and  directing  a  stay  6i  proceed-  But,  except  as  specified  in  this  section,  the  owner 
ings  upon  the  final  order  appealed  from  and  of  an  animid  seised  or  detained  under  color  of 
that  the  possession  of  the  animal  or  animals  an3r  provision  of  this  article  may  maintain  an 
seised  be  delivered  to  the  appellant.  The  order  action  to  recover  the  animal  or  its  value  or 
can  be  made  only  where  an  undertaking  is  given  damages  for  the  seisure  or  detention  or  for  any 
by  the  appellant  as  required  for  the  purpose  of  unla^ul  act  subsequoit  thereto,  if,  in  fact,  the 
perfecting  an  appeal  from  a  judgment  and  stav-  animal  was  not  at  the  time  of  Uie  seisure  Tun- 
ing the  execution  thereof;  and  auo  an  undertak-  ning  at  large  or  being  herded  or  pastured  or 
ing  in  the  same  or  another  instrument  to  the  trespassing,  as  the  case  may  be,  as  specified  in 
^ect  that,  if  the  final  order  appealed  from  is  the  foregoing  provisions  of  this  article, 
affirmed  or  if  the  appeal  is  dismissed,  the  appel-  lieffivaltoB.-~Codo  oir.  proe..  i  8108,  without  ohance. 
lant  will  pay  all  sums  which  the  justice  awards 

against  him  upon  the  hearing  after  the  deter-  j  3^^  Where  several  animaU  are  trespass- 

minationof  the  appeal,  as  prescnbed  m  the  next  ^  damages  are  entire;  proceedings  in  such 

section,  not  exceeding  a  sum  specified  therein:  ^^^^ 

'""^  ^i»    *?;  TL^™^!^;.,  ^-fZ  upon  «*1  imjperty  owned  or  occupied  by  him, 

muBt  l^  fi«d  and  the  ""d^taking  muet  be  ^    daSa^one  by  aU  the  aiinmUlBeizeci 

EfiCfhe oXt^A'*e1^'^& aSS:  »  »«»  be.reg«3«l  as  done  by  them,  jointly;  and 

te.»Uhen«t^tothe'posee«»onofthe  J^^Pgr^^'^t S'S^^lmKd tfe 

animal  or  anwQab8««ed.  proceeds  of  the  «de  thereof .    Where  different 

o^t^:S:SXn''Z:  fSS;*  i.f'J&.'J^^*  $^^  ^oju.  who  are  taown  own  dififerat  animals 

Bddedby  L.  1867. oh. 814.  seised.  the  precept  must  be  directed  to  all  of 

them  by  their  names.   If  one  or  more  of  the  own- 

§  869.  Proceedings  upon  affirmance.  ers  are  known  and  the  others  are  unknown  and 

If  the  final  order  appealed  from  is  affirmed  cannot  be  ascertained  with  reasonable  diligence, 

upon  an  appeal  taken  by  the  person  answering  the  precept  must  be  directed  to  each  known 


^ 


§§  373-378                                      JUSTICE  COURT  ACT  art.  17 

owner  bv  his  name,  and/  also  generally  to  all  position  of  the  surplus  arising,  as  prescribed  in 

persons  having  an  interest  in  those  animals  the  this   section. 

owners  of  which  are  unknown.    In  a  case  speci-  DerlvatioB.— Code  civ.  proe.,  S  31  ll,  without  ehAnse. 

fied  in  this  section,  a  demand  of  the  possession  

of  an  animal  seized  cannot  be  ma(fe,  as  pre.  §  575.  When  one  action  supersedes  any  other, 

scribed  in  section  three  hundred  and  sixty  or  Where  two  or  more  persons,  or  an  officer  and 

three  hundred  and  sixty-four  of  this  act,  unless  a  private  person,  are  authorized  by  this  article 

it  is  made  with  respect  to  all  the  animals  seized  to  bring  an  action  or  to  seize  an  animal  and  take 

and  by  persons  entitled  to  the  possession  of  all  the  proceedings  prescribed  in  this  article  for  the 

of  them.   But  a  separate  demand  may  be  made,  disposition  thereof,  the  commencement  of  an  a<v- 

as  prescribed  in  section  three  hundred  and  sixty-  tion  or  the  seizure  of  the  am'mal  by  either  of  them 

one  of  this  act,  by  each  owner  of  one  or  more  supersedes  the  right  of  any  of  the  others  to  bring 

animals  seized;  in  which  case,  if  possession  is  such  an  action  or  to  make  such  a  seizins  with 

delivered  to  him  as  prescribea  in  that  section,  respect  to  the  animal  seized  or  in  question  in  the 

the  petitioner's  remedy  for  his  damages  is  the  action.    But  the  justice,  in  his  discretion,  may 

same  with  respect  to  the  animals  or  animals  of  allow  an  officer  or  other  person  who  is  interested 

which  possession  is  not  so  delivered  and  against  in  the  recovery  or  in  the  application  of  the  pro- 

the  proceeds  of  the  sale  thereof  as  if  those,  ceeds  of  the  sale  to  appear  in  the  action  or  spe- 

whereof  possession  is  so  delivered,  had  not  been  cial  proceeding  for  the  purpose  of  protecting  nis 

trespassing  upon  the  property.  interest  and  to  take  such  part  in  the  proceedings 

D-fTmtion.-Codeeiv.proo.,  8  3109.  ^thoutduu*..  ^^'i?!!"  "  *^^'^''*'f  *''''^^  P™^^            , 

Derlfmtion.'—Code  av.  proo.,  §  3112,  without  change. 

§  373.  Procoedmgs  in  other  cases,  when  5  373  ^^its  of  officere  when  private  person 

there  are  different  owners.  f^^  ^  prosecute. 

Where  the  petitioner  does  not  aUege  that^  ^rj^^g  ^  g^i^ure  is  made  by  a  private  person 

animals  seized  were  tr^assiM  upon  real  prop-  ^  prescribed  in  this  article,  and  the  possession 

erty  owned  or  occupied  by  him,  and  different  ^^  ^^^  ^^^^^  g^j^ed  is  abandoned  by  him  without 

pers  3118  own  different  animals  seized^  separate  ^yj      ^  petition,  or  where  an  action,  brought  by 

special  proceeding  may  be  instituted,  as  pre-  ^  ^^^^^    ^^^  ^  prescribed  in  this  article,  is 

scribed  m  this  article,  against  each  own^^  or  ^^^^  ^^  discontinued  by  the  plaintiff,  the  ofe- 

against  any  two  or  more  owners,  with  r^ect  ^^  ^^  ^^^^  ^         j^    jg  payable,  as  prescribed 

to  the  animals  owned  by  him  or  them.   Or  the  -^  ^^^^^^^  ^^^^  hundred  and  forty-six  of  this  act 

proceedings  may  be  taken  against  ^  the  owucts  ^^  ^^  subdivision  four  of  section  three  hundred 

jomUy,  m  which  case  ^ch  person  to  whom  the  ^^  fifty-five  of  this  act,  unless  he  has  assented 

precept  is  directed  by  his  name  and  each  person  ^  ^^  abandonment,  settlement  or  diseontinu- 

havmg  an  mto-est  m  mi  animal  seized  has  the  maintain  an  action  against  the  owner 

same  right  to  demand  the  possession  of  the  ^1-  ^f  ^^^  ^-^^  j^  .question  to  recover  the  penalty 

mal  owned  by  him  aiid  the  same  rightto  answer  ^  payable  to  him;  and,  upon  proof  of  thefocts, 

separately  as  if  the  special  Proceeding  was  ^^^.j^  ^^^^  y^^^  ^^i^l^  ^^^  plaintiff  in  the 

against  him  ^parately,  and  the  final  ordermay  ^^^^^  ^^^^       ^^  ^^  petitioner  in  the  fecial 

be  m  favor  of  one  or  more  of  the  persons  w  an-  p^ceeding,  to  recover,  he  is  entitied  tojudg- 

^^"5*l'^u*.^'^??^^*5^r'''\!?''^?i;^     t^  ^entaccoBingly.                                        '^ 

owned  by  him  or  them  and  for  his  or  their  costs,  DeHfattoii.-Code  civ.  proc.,  i  8U3.  without  chance, 

and  against  the  remainder  of  the  persons  answer-  "«"»•««".— v-««  «  .  p™w  , »  o**«.  wiwiou*  onrace. 

ing  or  to  whom  the  precept  was  directed  or  for  §  377.  Person    having    a   special     property 

the  sale  of  the  remainder  of  the  animals  in  like  deemed  owner. 

manner  as  if  the  former  persons  had  not  an-  ^rj^^  ^  ^^^  -^  ^^  ^^  ^j^^  ^f  ^j^^  ^^^^^  ^ 

swered  or  had  not  been  named  in  the  precept.  ^^^^^  ^  ^^^  possession  of  an  animal  as  against 

But  the  person  first  making  ademand  of  the  ^^^   ^^^  ^^^^  ^^^^  y^    ^j^.^^^  ^^  a  special 

possession  of  any  animal  seized  must  pay  aU  pj^perty  therein  he  is  deemed  for  all  theTur- 

the  costs  to  the  time  of  the  d«nand,  and  a  ^os^  of  this  article  the  owner  thereof, 

person  subsequently  making  a  demand  is  ^c-  ^  D«i^ttoo--Code  dv.  proc..  §  8114.  without  change, 

cused  from  the  payment  of  any  costs  except  •'     .  •                    «««» 

those  which  have  accrued  since  the  former  ae-  §  373.  Agent  may  act  for  his  principal. 

™and.  The  duly  authorized  agent  of  the  owner  or 

lterivation.--Codd  dv.  proc;.  §  8110.  without  obance.  person  entitled  to  the  possession  of  an  animal,  as 

.    «      ,        .        ^1.       «.^  Aur^^^^*.  -.— «  specified  in  tiie  last  section,  may  answer,  in  his 

§  374.  Surplus  where  tiiere  are  different  awn-  ^^  ^^^^  ^^^  ^y  demand  or  take  any  other 

•rs-                                              ,  .  proceeding  which  the  owner  or  person  so  entitled 

Where  proceedings  are  taken  jointly  ac^amst  may  take  as  prescribed  in  this  article, 

different  persons  who  own  differoit  ammals  Dorifmtlon.-~Oode  dv.  proc..  §  3116,  without  ohM^t. 
seized,  as  prescribed  in  either  of  the  last  two 

sections,  the  surplus  remaining  in  the  justice's  ARTICLE  17 
hands  must  be  distributed  between  them  in  pro- 
portion to  the  value  of  the  animals  owned  by  Summary  Proceedings  to  Recover  Possession  of 
each  to  be  detarmined  by  the  justice.    Any  Real  Property 
owner  may  clsJm  s^aratdy  his  proportion  of 

the  surphia:  and  sections  three  hundred  and  (Art.  17,  §  37^-415,  repealed  by  L.  1921.  ch.  200, 

fifty-six  and  three  himdred  and  fiftynseven  of  in  effect  Oct,  1,  1921.    Transferred  io  civil 

this  act  apply  to  a  claim  made,  and  to  the  dift-  practice  act  as  art.  83,  f  1410-1447.) 

§74 


art.  18                                     BONDS  AND  UNDERTAKINGS  SS  41(M23 

ARTICLE  18  resident  of  and  a  houBeholder  or  a  freeholder 

within  the  state  and  is  worth  the  penalty  of 

i>^.^«  -«^  TT^^^.^1,:..*-  the  bond  or  twice  the  sum  specified  in  the 

Bonds  and  Undertakings  undertaking  over  all  the  debts  and  liabilities 

Section  416.  Bond  and  underUking;  suretiM  and  acknowl-  which  he  OWes  or  has  incuiTed  and  exclufij ve  of 

edsmentB.  property  exempt  by  law  from  levy  and  sale 

417.  FilinfliboiidaiKlttBdflrtakinc.  una«*  an  execution.    The  bond  or  undertaking, 

*^^  ^^^^t               undertaking.;  when  niffi-  ^^^^^  ^  otherwise  expressly  prescribed  by 

419.  Amendiiif  defects.  law,  must  be  approved  by  the  court  before 

420.  Form  oTbond  and  undertakaog;  affidavit  of  which    the    proceeding    18   taken,    Or    a    judge 

421.  Pai^SS'nSnSTiitti  .n^tiea;  when  one  ^eteot,  or  the  judge  or  justice  before  whom 

surety eii0ioient.  the  proceedmg  IS  taken.    The  approval  must 

^M*  ^gw*  •'f*' «■''?"«  ***>"***  be  indorsed  upon  the  bond  or  undertaking. 

424.*  Bond*S  pe^S^'public  officer,  for  benefit  of  ^%|^**?2:r9«fe?\  ^SSn  *k  ^?1»J*t*°5cST  \^tS2' 

a  BultOT'  ^'  '^*  ^-  l^^i  c^-  ^^^*  ^'  1899,  eh.  726,  L.  1901,  eh.  524, 

425   Chance  of  oartiee     •  ^"^  P^  without  change,  except  the  omlesion  of  the  provi- 

sion  relating  to  a  bond  or  undertaking  without  surety; 

§416.  Bond  »ul  undertaking;  sureties  and  SSe-Sf S.TT'liS^l'^M.'J.'tSil.'SS^nSES^^^S 

acknowledgments.  code  dv.  proc.;  but  see  R.  S.,  pt.  3,  eh.  1,  tit.  2,  { 148. 

must  be  executed  by  at  least  one  surety,  and  ™                  •  .        /i . 

be  acknowledged  or  proved,  and  certified  in  Where  a  provision  of  this  act  requires  a  bond 

like  manner  as  a  deed  to  be  recorded.  or  undertaking  with  sureti^  to  be  given  by. 

IK«lfatloiu~-Code  civ.  proo.,  1 810.  without  ohange  ^r  m  behalf  of,  a  party  or  other  person,  he  need 

except  to  require  execution  by  at  least  one  surety;maae  not   jom    With    the   sureties    in    the    execution 

appheable  to  justice  court  practice  by  code  dv.  proc.,  thereof  unless  the  provision  requires  him .  to 

i3347,  mbd.  6.  execute  the  same;  and  the  execution  thereof 

§  417.  Filing  bond  and  undertaking.  ^y  o^e  surety  is  sufficient,  although  the  word 

A  K^«^  ^-  „«j  -*«u:„„ „;«^  *^  K«  «;^,^«  "sureties"   is  used,  unless  the  provision  ex- 

Kv  f wf fnf  nT-f'vi  fi^^  J^l^.  t^J^  P^^^y  ^^^^^  twi  or  more  sureties;  and  the 

^V^K^^  T^*  ^1      ^    ^^^Silr^^'^^i"  ^cecution  of  any  such  bond  or  undertaking  by 

cept  where,  m  a  special  caae,  a  Afferent  dis-  ^^  jj^    ^^  ^    ^    companv  authorized  by 

S^^.'^K J^'^'^^iJLf '^^^  ^^  ^^"^  "^"^  "^  the^laws  <rf  this  stated  tr^ct  business  shall 

prwcnbed  m  this  act.  be  equivalent  to  the  execution  of  said  bond  or 

]MmaftOB.-<k)de  ciY.  proc..  S  816,  made  applicable  to  „nH#»pfft.lciniy  hv   two   RiirpfiAa     onH    aiiph    pfim- 

jufltice  eourt  practice  by  code  civ.  proc.,  i  3347,  subd,  6.  UnaertaKing   Dy  two   sureties,   ana  SUCD   com- 

L8ie,  originally  revised  from  code  ofproo.,*  423.  pa^y,  if  excepted  tO,  shall  justify  through  itS 

officers  or  attorney  in  the  manner  required  by 

§418.  C^ttln    bonds    and    undertakings;  ja^  of  fidelity  and  surety  companies.     Any 

when  sufficient.  such  company  may  execute  any  such  bond  or 

A  bond  or  undertaking  required  by  statute  undertakmgassuretyby  the  hand  of  its  officers, 

to  be  given  by  a  person  to  entitle  him  to  a  right  or  attorney,  duly  authorized  thereto  by  reso- 

or  privilege  or  to  take  a  proceeding  is  sufficient  lution  of  its  board  of  directors,  a  certified  copy 

if  it  conforms  substantially  to  the  form  therefor  of  which  resolution  under  the  seal  of  said  com- 

prescribed  by  the  statute  and  does  not  vary  pan^  shall  be  filed  with  each  bond  or  under- 

therefrom  to  the  prejudice  of  the  rights  of  the  taking, 

party  to  whom  or  for  whose  benefit  it  is  given.  l»erlvBtion.-<:ode  civ.  proc.,  §  811,  as  am.  by  L.  1886. 

l»erlvBtlon.-0)de  civ.  proc.,  §  729,  without  change;  ?»•.*"!•  ^'  1»^  oh  6io  without  change;  m«ie  appliojble 

made  anpUoable  to  justice  court  practice  by  codeSv.  ^  Justice  court  practice  by  code  civ.  proc.,  §  3347,  subd.  6. 
proc.,  f  3$47,  subd.  6.    1 729^  originuly  revised  from  R.  8., 

pt.  3,  ch.  8,  tiTTn,  1 33.  §  422.  Deposit  after  giving  bond. 

«  Atik    A^^^Ai^^  A^*^*m  It  shall  be  lawful  for  any  party  of  whom  a 

§419.  Amendmg  defects.             ^.       .     ^  bond  or  undertaking  is  required  to  agree  with 

Where  such  a  bond  or  undertaking  is  de-  his  sureties  for  the  deposit  of  any  or  all  moneys 

fective  the  court,  oflicer  or  body  that  would  for  which  such  sureties  are  or  may  be  held 

be  authorized  to  receive  it  or  to  entertain  a  responsible  with  a  trust  company  authorized 

proceeding  in  oonseciuence  thereof  if  it  was  by  law  to  receive  deposits,  if  such  deposit  is 

perfect  may  amend  it  accordingly  on  the  ap-  otherwise  proper,  and  for  the  safe-keeping  of 

plication  of  the  persons  who  executed  it;  and  ^j^y  or  all  other  depositable  assets  for  which 

it  shall  thereupon  be  valid  from  the  time  of  guch  sureties  may  be  held  responsible  with  a 

its  execution.  safe-deposit  company  authorized  by  law  to  do 

DerlvBtloii.--€ode'civ.  proc.,  §730,  without  change;  business  as  such  in  such  a  manner  as  to  pre- 

T^rn^^  t^SS!lffli;^:SSSlteR.t  rz.  vent  the  withdrawal  or  such  moneys  and  assets, 

eh.  8,  tit.  17,  f  34.  Or  any  part  thereof,  except  with  the  written 

^  «.     J       J       J       1-.         A  consent  of  such  sureties,  or  an  order  of  the 

§420.  Form  of  bond  and  nndertakmg;  am-  court  or  the  justice  made  on  such  notice  to 

davit  of  sureties;  approval.  them,  as  it  may  direct. 

A  bond  or  undertaking  executed  by  a  surety  Derlrfttlon.— Code  civ.  proc.,  §  813,  as  am.  by  L.  1886, 

or   sureties   as  prescribed   in   this   act   must  ch,  521.  L.i8M,ch.  200,lMt  part,  the  first  part  being  in- 

_i    4.^^  ^.  ,«X««.  ^«««^««  ^«.,^^«i.A  ;♦  u^  ;«,;«♦  applicable  to  justice  court  practice;  the  section  made  ap- 

where  two  or  more  persona  execute  it  be  joint  pg^ie  to  justice  court  prac^ce  by  code  civ,  proc..  S  334?. 

and  several  in  form;  and,  except  when  executed  subd.  6. 

by  a  fidelity  or  surety  company  or  when  other-  ,  -«•    *  j  j.^.       ,           *^ 

wise  expressly  prescribed  by  law.  it  must  be  §  *23.  Additional  security. 

aoDompanied  with  the  affidavit  ot  each  surety  Where  an  undertaking  has  been  or  shall  be 

sub-joined  thereto  to  the  effect  that  he  is  a  given  in  any  action  or  proceeding  the  justice, 
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in  hJ8  discretion,  if  justice  so  reauires,  may 
order  further  or  other  security  to  oe  given  in 
addition  to  such  security.  Upon  cause  shown 
the  justice  may  permit  an  examination  or  re- 
escamination  of  any  surety  upon  any  sudi 
undertaking.  Upon  such  examination  or  re- 
examination, if  justice  80  requires,  the  justice 
may  require  a  new  siu'ety  or  sureties  to  be  fur- 
nished or  further  or  other  security  to  be  given 
in  addition  to  the  security  already  given.  The 
justice  may  enforce  ^ucn  order  by  any  dis- 

Eosition  of  the  action  or  proceeding  that  may 
e  proper. 

I>eri?mtioii.^Ood6  dv.  proo.,  §818a,  m  addad  bv 
L.  1913,  eh.  85.  Although  not  eacpretBly  made  applioabw 
to  juatioe  court  praotioe  bv  code  dv.  proo.,  §  3347,  aubd.  6, 
it  should  be  made  i^plicable  if  U  813,  814  are  applicable. 


Section  442. 
443. 
444. 
445. 
446. 

447. 
448. 
449. 

450. 
451. 
462. 
453. 

454. 
455. 
456. 
457. 

458. 
459. 


Appeal  for  a  new  trial. 

Undertaking  to  be  9v«n. 

Ofifer  to  oompromiae  before  return. 

Offer  to  oompromiae  after  return. 

Date  of  iasue  and  prooeedinga  in  appelate 
court. 

Amount  of  eoata  on  nev  triaL 

Motion  to  amend  return. 

Reepondent  may  atipalate  to  leveiae  judg- 
ment. 

Hearing  of  appeal ;  diamiaaal. 

Prooeedinga  and  judmant  on  aroeaL 

Coata  where  new  trial  ia  not  had. 

When  new  trial  in  joafeioe'a  oourt  may  be 
dineted. 

Proceedings  before  Justioe. 

Proceedings  when  error  in  fact  ia  alleged. 

Setting  off  ootta  and  reoorery. 

Certain  auma  may  be  included  in  diaburae- 
menta. 

Restitution  upon  revonaL 

Judgment-rofl. 

§^.  Bond  to  people  or  pubUc  officer,  for  5426.  Justice's  judgment  reviewed  by  appeid. 

benefit  of  a  swtor.  The  only  mode  of    reviewing  a  judgment 

Where  a  bond  or  undertaking  has  been  given  rendered  by  a  justice  of  the  peace  in  a  civil 

as  prescribed  by  law  in  the  course  of  an  action  action  is  by  an  appeal,  as  prescribed  in  this  act. 

or  a  special  proceeding  to  the  people  or  to  a  D«if»tioii,-<^e  dv.  proc..  1 3044,  without  change; 

public  officer  for  the  benefit  of  a  party  or  other  originally  revised  from  code  of  proo.,  %  351,  last  dauae. 

person  interested  and  provision  is  not  specially  ,^ 

made  by  law  for  the  prosecution  thereof,  the  §  «"•  Who  may  appeal;  to  what  court  ap- 

party  or  other  person  so  interested  may  main'-  P®*1  to  be  taken. 

tain  an  action  in  his  own  name  for  a  breach  of  An  appeal  may  be  taken  by  any  party  ag- 

the  condition  of  the  bond,  or  of  the  terms  of  grieved  by  the  judgment  anci  must  be  taken 

the   undertaking,    upon   procuring   an   order  to  the  county  court  of  (Jhe  county  where  the 

granting  him  leave  so  to  do.    The  order  may  judgment  was  rendered. 

be  made  by  the  county  court  if  the  bond  or  DeriTatlon.— Code  dv.  proo.,  §  3045.  as  am.  by  L.  1896. 

undertaking  was  given  m  an  action  or  proceed-  di.  946,  without  change;  originally  revised  from  oode  of 

ing  in  justice's  court,  or  if  the  bond  or  under-  ***»<»••  1 325.  and  part  of  J  352. 

taking  was  ipven  in  a  special  proceeding  pend-  .^3   ^             ^ 

ing  before  a  judge  of  that  court,  or  in  any  other  *          »i»Fc«if  wuw  muu  «ww  im«u. 

case,  by  the  supreme  court.     Notice  of  the  An  appeal  must  be  taken  within  twenty 

application  therefor  must  be  given  as  directed  days  after  the  entry  of  the  judgment  in  the 

by  the  court  or  judge  to  the  persons  interested  justice's  docket,  except  that  where  a  defendant 

in  the  disposition  of  the  proceeds.  appeals  from  a  judgment  rendered  in  an  action 

Derlfatioii.— Code  dv.  proc..  §  814,  as  am.  by  L.  1895.  wherein  he  did  not  appear  and  liie  summons 

di.  946.  modified  by  requiring  leave  to  sue  on  a  bond  in  Was  not  personally  served  upon  him,  the  ap- 

Justin's  court  to  U  granted  by  county  court:  sw^  peal  may  be  taken  within  twenty  days  after 

apphcable  to  justice  court  practice  by  oode   av.  proo.,     fi  ^  «^««l««i  «^«„:^^  ,..^^.«  u:^ :  j.u 1.  ^t 

§^(47,  subd.  6.  »-  ^  t~    .  ^jjg  personal  service  upon  nim  on  the  part  of 

the  plaintiff  of  written  notice  of  the  aitry  of 
§  426.  Change  of  parties.  the  judgment;  but  not  after  the  expiration  of 
A  bond  or  undertaking,  given  in  an  action  ^^e  years  from  the  entry  of  the  judpnent 
or  special  proceeding  as  prescribed  in  this  act,  ^n  appeal  is  taken  by  serving  upon  the  justice 
continues  in  force  after  the  substitution  of  a  ^7  ^*^o"^  ^^  judgment  was  rend^ed  and  upon 
new  party  in  place  of  an  original  party,  or  any  the  r^ondent  a  witten  notice  of  appe^^  sub- 
other  change  of  parties;  and  has  thereafter  scribed  either  by  the  appeUant  orl)y  his  at- 
the  same  force  and  effect  as  if  then  given  anew  ^^^^^  »°  **^«  appellate  court. 

DerlTaMpii.---Code  av.  proc.,  §  815,  without  ohan^;     code  of  proo.,  §  353,  and  part  of  §  854. 
made  arolicable  to  justice  court   practice  by  code  av. 

proo..  1 8S47,  sabd.  6.  j  ^^^  Extending  time  to  appeal. 

Where  a  party  entitled  to  appeal  from  a 
judgment  dies  before  the  expiration  of  the 
time  within  which  the  appeal  may  be  taken, 
the  court  to  which  an  appeal  is  authorised  to 
Section  426.  Juatioe's  judgment  reviewed  by  appeal.  be  taken,  or  a  judge  thereof,  may  allow  the 

427.  Who  may  appeal;  to  what  oourt  appeal  to  be    appeal  to  be  taken  by  the  heir,  devisee  or  per- 

428.  Ap^'^^en  and  how  taken.  ^onal  representative  of  the  decedent  at  any 

429.  Extending  time  to  appeal.  time  Within  four  months  after  his  death.    A 

430.  Serviceof  notice  upon  justice;  payment  of    oopy  of  an  order  under  this  section  extending 

431.  Ser^oSI^ Impersonal.  the  time  to  appeal  must  be  served  with  the 

432.  Service  of  notice  upon  respondent.  notice  Of  appeal. 

483.  Amendment;  when  allowed.  Dcrivatton. — Code  dv.  proc,  §  785,  as  am.  by  L.  1877, 

434.  Undertaking  to  stay  execution  upon  judg-     oh.  416,  rewritten,  omitting  providon  not  apphcable  to 

.—    w    "^i?"*-.       .        ..  justiees'  courts.    The  last  sentence  ia  new. 

435.  Jostincation  of  sureties. 

SI:  ^KiSroitad.:^**'-  S  *»0;  Servfc.  of  notice  upon  jnstie*;  pay- 

438.  Return.  ment  of  costs  and  feet. 

S?:  ^^I^A^^^^T"^"^       .  Service  of  the  notice  of  apped  upon  the 
441.  Retom;  when  justice  is  dead.  justice  must  be  made  by  deiivenng  It  to  him 
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personaliyy  or  to  his  clerk  f^^xHnted  pursttant  Ba^mlloii.*- Code  dv.  proe.,  1 3M9,  wHhoot  duukga; 

to  law,  or  by  mailing  such  notioe  to  the  justice  ^'^^•'ly  revi«d  from  code  of  proc.,  $  S27.  last  aenteiioe. 

at  his  office  in  the  manner  prescribed  in  the  .  ^.^    wt  -■  -x  »-»      a      ^ 

following  section  for  service  of  notice  by  mail;  Jl  ***•  "nd«rt«tag  to  stay  execution  upon 

but  if  the  justice  is  dead,  or  if  neither  he  nor  /•^*"**'**- 

his  clerk  can,  after  reasonable  diligence,  be  ^  the  appellant  desires  a  stay  of  execution, 

found  within  the  county,  service  of  the  notice  ^^  must  give  a  written  undertaking,  executed 

upon  the  justice  may  be  made  by  ddivering  it  ^y  P^^  or  more  siweties,   approved  by  the 

to  the  clerk  of  the  appellate  court.    Unless  the  justice  who  rendered  the  judgment,  or  by  a 

justice  is  dead,   the  appellant  must,  at  the  ]udffe  of  the  appellate  court,  to  the  effect  that, 

time  of  servinff  the  notice,  pay  to  the  person  if  tne  smpeal  is  dismissed  or  if  jud^pnent  is 

to  whom  it  is  oelivered  the  costs  of  the  action,  renderea  against  the  appellant  in  toe  appellate 

included  in  the  judgment,  and  the  sum  of  two  court  and  an  execution  issued  thereupon  is 

dollars  as  the  fee  of  the  justice  for  making  the  returned    wholly    or   pactly   unsatisfiea,    the 

return.  sureties  will  pay  the  amount  of  the  judgment, 

]HHfattoB.-~Cod0   «iv.   proo..    {8047,  m  am.  by  ^^  ^^^  portion  thereof  remaining  unsatisfied, 

1^1918,  oh.  i4&  without  ohaABs:  otisiniiUy  rariaad  from  not  exceeding  a  sum  specified  in  the  under- 

oode  of  proa.  1 359.  and  part  of  f  854.  taking,  which  must  be  at  least  one  hundred 

.  ^^^  dollars,  and  not  less  than  twice  the  amount  of 

i  431.  Service  other  than  personal.  the  judgmeait;  or.  if  the  judgment  in  the  jus- 

Where  the  service  of  the  notioe  of  appeal  tice's  court  is  for  tne  recovery  of  a  chattel,  that 

upon  the  iustice  is  by  mail  it  may  be  made  the  sureties  will  pay  the  sum  fixed  by  that 

through    the   poet-omce,    by    depositing    the  judgment  as  the  value  of  the  chattel,  together 

paper,  properly  inclosed  in  a  post-paid  wrapper,  with  the  damages,  if  any,  awarded  for  the 

m  the  post-office  or  in  any  post-office  box  regu-  taking,  withholding  or  detention  thereof.     A 

larly  maintained  by  the  government  of  the  copy  of  the  undertaking,  with  a  notice  of  the 

United  States  and  under  the  care  of  the  post-  delivery  thereof,  must  be  served  with  the  notice 

office  of  the  party,  or  the  attorney  serving  it,  of  appeal  and  in  like  manner. 


action;  or,  where  he  has  not  made  such  a  desig- 
nation, at  his  place  of  residence,  or  the  place  .  ^•«    »    as*    ^        < 
where  he  keeps  an  office,  according  to  the  best  »  ^^'  Justification  of  sureties, 
information  which    can   conveniently  be  ob-  The  attorney  for  the  respondent,  within  ten 
tained  concerning  the  same.  days  after  the  seivice  of  a  copy  of  the  under- 
Dwlfatloii.— Codedr.  proo.,  5797,a«»m.byL.  1879.  taking  with  notice  of  the  filing  thereof,  may 
oh.  542,  L.  1897,  oh.  40,  firat  part  without  ohance;  made  serve  upon  the  attorney  for  the  appellant  a 

:it^.  %1S^^jrf7^  ':^^yi:^  H^  T^tten  notice  that  he  excepts  to  the  sufficiency 

eod«  of  proo.,  {1409-411.  of  the  sureties.     Within  ten  days  thereafter 

the  sureties,  or  other  sureties  in  a  new  under- 

§  482,  Service  of  notice  upon  respondent.  ^'"^^  J?  *^®  "^^  ^^*.'  ?*"^  '^T}"!^  ^^^ 

y  w«.  i^Tt«^  UA  iivuv«;  uiivu  mpuuuouu  jj^^  justice  OT  A  couutv  judgc.    At  least  five 

Service  of  the  notice  of  appeal  upon  the  days'  aotice  of  the  justification  must  be  given, 

respondent  may  be  made  by  dehvenng  it,  in  if  the  judge  or  justice  finds  the  sureties  suffi- 

any  part  of  the  state,  to  the  respondent  per-  cient  he  must  indorse  his  allowance  of  them               i 

sonally,  or  in  one  of  the  following  methods:  upon  the  undertaking,  or  a  copy  thereof,  and               1 

1.  By  leavini  It  at  his  residence  with  a  a  notice  of  the  allowance  must  be  served  upon 
pereon  of  suitable  age  and  discretion  or  by  the  attorney  for  the  exceptant.  The  erfect 
serving  the  notice  upon  the  reqwndent  by  of  a  failure  so  to  justify  and  procure  an  allow- 
mail,  or  m  case  an  attorney  appeared  for  re-  ance  is  the  same  as  if  the  undertaking  had  not 
spondent  at  the  trial,  the  notice  may  be  served  been  given.  The  judge  or  justice  also  shall 
upon  the  attorney,  either  personally  or  in  ihe  have  power,  in  case  it  shall  be  made  to  appear 
manner  prescribed  for  service  of  notice  by  to  his  satisfaction  upon  motion  that  the  ex- 
mail  m  the  precedmg  section.  ception  was  taken  unnecessarily  or  for  pur- 

2.  If  service  cannot  be  made  with  due  dib-  poses  of  vexation  or  delay,  to  set  the  same 
gence  upon  the  respondent  in  the  manner  pre-  aside  and  approve  the  undertaking. 
sCTibedm  the  foregoing  subdivision,  the  notioe  iKriTattoii.-<:ode   dv.   proo.,   §1835.  as  am.  by 
of  appeal  may  be  served  upon  him  by  deliver-  L.  1882.  di.  897,  L.  1891.  oh.  369.  so  far  as  upUoahls  to 
ing  It  to  the  ckrk  of  the  appellate  court.  i«^o?  ~S^,5^9«;.  "»«*•  •Pi>l>oable  by  00^  oiv.  proo.. 

i«lf.ttoii.-^ODdo    dv.    proo.    §8048.  as  am.  by  \^'     » ^^'  ^'"'^"^  "^^  '"^  «^*  ^  ^'^^ 
L.  1913,  oh.  445,  without  chabfo;  originaUy  revised  from 
oode  of  proo.,  §  354,  in  part. 

§  436.  Proceedings;  how  stayed. 
§  4S8.  Amendment;  ^dien  allowed.  The  deliver)^  of  the  undertaking  to  the 
Where  the  appellant  seasonably  and  in  ^ood  iustice  or  to  his  clerk  appointed  pursuant  to 
faith  serves  the  notice  of  appeal  upon  either  law  and  service  of  a  copy  thereof  and  of  notice 
the  justice  or  the  respondent,  but  omits,  of  the  delivery  thereof  stay  the  issuing  of  an 
through  mistake,  inadvertence  or  excusable  execution  upon  the  judgment.  If  an  execution 
n^lect,  to  serve  it  upon  the  other  or  to  do  any  has  been  issued,  the  service  of  a  copy  of  the 
other  act  necessary  to  perfect  the  appeal,  the  undertaking,  certified  by  the  justice  or  the 
appellate  court,  i^n  proof  by  affidavit  of  the  clerk,  or  accompanied  with  an  affidavit  show- 
facts,  in  its  discretion,  may  permit  the  omission  ing  that  it  is  a  copy  and  <iiat  the  (Mriginal  has 
to  be  supplied,  or  an  amendment  to  be  made,  been  duly  filed,  upon  the  officer  holding  the 
open  socn  terms  as  justioe  requires.  execution,  stays  further  proceedings  thereunder. 


!^. 
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,DertvAttoii.--Code  dv.  iwoo..  1 3061.  without  ohaiige;  {  441.  Return  idien  justice  18  dead. 

ongmally  reviBea from  code  of  proo.,  §  357.  t*  ^l      .     x-        j-        t                      ■        .•         t 

If  the  justice  dies,  becomee  a  lunatic,  ab- 

§  487.  When  justice  is  dead.  soonds,  removes  from  the  state,  or  otherwise 

Where  the  justice  is  dead,  or  cannot,  with  becomes  unable  to  make  the  return,  the  ap- 

due  diligence,  oe  found  within  the  county,  and  pellate  court  may  receive  affidavits,  or  examine 

he  has  no  clerk  appointed  pursuant  to  law,  or  witnesses^  as  to  the  evidence  and  other  pro-* 

the  cleric  cannot,  with  due  diligence,  be  found  ceedings  taken,  and  the  judgment  rcaidered, 

within  the  county,  the  undertaking  may  be  before  the  -  justice;  and  may  determine  the 

filed  with  the  clerk  of  the  appellate  court.    In  appeal  as  if  a  return  had  been  duly  made  by 

that  case  notice  of  the  filing  must  be  given  to  ^^  justice. 

the  respondent  as  prescribed  in  section  four  .P"*;?»**on.— Code  dv.  proc.,  §  3066,  without  change; 

hundred  and  thirty-two  of  this  act  for  service  <«»°»"y  ^''^^  ^^^  <»de  of  proc..  §  363,  m  part, 

of  a  notice  of  appeal  upon  him.    The  filing  of  5  442.  Appeal  for  a  new  trial. 

f^vir* wf:^f  ^S  Ihf  Wio^^^nf .^  1^  i hpW  Where  an  issue  of  fact  or  an  issue  of  law  was 

li^ISi^  b  A  *^l^^^!;if^i^S^^^^  i^'^ed  before  the  justice  and  the  sum  for  which 

^£  hnSincr  ^n   ilnS     hlf  Z  «,.mp  "dgmeut  was  demanded  by  either  party  in  his 
omcer  nolamg  an  execution,   has  tne  same  i^i^Jr^;^„„  ^^^^^a^  «<*«  ^^ii«^«  ^«  ^rU^iL ;«  «« 
effect  as  if  it  was  certified  as  prescribed  in  the  Plfdn^f »  exceeds  fifty  dollars,  or,  where  m  an 
Toof  on^iJ^Ti       "o  ^'=* "    ^  **°  t*  ^o^*    ^^       «*  action  to  recover  a  chattel,  the  value  of  the 
lasL  secxiou.  property  as  fixed   together  with  the  damaces 
Derivation.— Code  civ.  proc.,  §  3052,  without  change;  ^iL^Ij    :r  ««-,  *«-!^ILw4a  4it4-,r  ^/%1Li«k>   ^uJ^^r^ 
originally  revised  from  code  of  ^5c,  §  358.  recove-ed,  if  any,  exceeds  fifty  dollars,  the  ap- 
pellant, in  his  notice  of  appeal,  msy  deniand 
§  438.  Return.  a  new  trial  in  the  appdlate  court;  and  there- 
The   justice   must,    after   ten   and    within  upon  he  is  entitled  thereto  whether  the  de- 
thirty  days  from  the  service  of  the  notice  of  fendant  was  or  was  not  present  at  the  trial, 
appeal  and  the  payment  of  the  costs  and  fee  as  ^  ^^5*!*^"L*;r^?   ^^\  ^^^-    ^  *^  *■  .*^  **? 
prescribed  in  sectU  four  hundred  and  thirty  h^^M^*^^^^  ^S^  ^^T^ 

of   this  act,  make  a  return  to   the  appellate  niideredobaolet«and«apandedbymumaMloourt  eode 

court,  annex  thereto  the  notice  of  appeal  and  (L.  isis.  ch-  379).  i  soes,  orichuUy  rerind  from  code  of 

the  undertaking,  if  any  has  been  delivered  to  P™"-  » 362.  ">  !»>*. 

him  or  to  his  clerk,  and  file  the  same  with  the  «  448.  Undertaking  to  be  given. 

clerk  of  the  appellatecourt.  .  The  return  must  j,       ^         ^                 ■^  ^^^  the  ap- 

contam  all  the  proceedmgs,  mcludmg  the  evi-  „,ii"  *  "^  4i.„  4:"  r^»  a?_T;J^^ 

dence  and  the  j^dgment,^les8  the  appellant  Pf^ff^l' f*^^*^?"!;^  i^^^  "/♦tf.fnH^ 

has,  in  his  notice  of  appeal,  demanded  a  new  of  appeal  upon  the  justice,  miwt  give  the  undar- 

triai  in  a  case  where  he  is  entitled  thereto  as  ^"fi„^Ji"!^„^L*™  nf*'"***  ***  ^^  *•"* 

prescribed  in  this  article.    In  the  latter  case,  ^f^*^  *>L^!  ^"'**™*''*«^„     ..v    .   w 

the  jU8ti<^  must  return  the  summons,  together  „^i5^SSSfi^ Sd.'S^fjaisrtoJlSlST' 
With  each  warrant  of  attachment,   order  of 

arrest,  or  requisition  to  replevy,  or  execution  j  444   q^^,.  ^  compromise  before  return, 

granted  by  him  in  the  action,  with  the  proof  *                        ,           .,  j  *     •    xu*     _x-  1 

of  the  service  thereof;  the  pleadings,  or  copies  ,  Upon  an  appeal,  provided  for  in  this  article, 

thereof;  the  proceedings  upon  the  trial;  and  ^^om  a  judgment  for  a  sum  of  money  oiJy, 

the  judgment;  with  a  brief  statement  "of  the  ^l^lf  Pa^X'  ^/*^'^  fi^J^en  days  after  service 

amount  and  nature  of  the  claims  litigated  by  ^i  ^^^  ^^'^^  <*^  appeal,  may  serve  upon  the 

the  parties.    But  he  need  not  return  the  evi-  adverse  party,  or  upon  his  attorney,  a  wntt«i 

dence  or  any  part  thereof  unless  he  is  required  off er  to  allow  judgment  to  be  rendered  m  the 

so  to  do  by  the  special  order  of  the  appellate  appeUate  court  in  favor  of  either  party  /or  a 

QQ^Yt         ''           ^                                '^^  specified  sum.    If  the  offer  is  not  accepted  it 

DeHTatlon,-Code  civ.  proc..  J  3063.  without  change;  ^"^^9^  ^^  P«>^ed  upon  the  triaj     If  the  party, 

orisinaUy  revised  from  code  of  proc..  §  360,  in  part.  withm  ten  days  after  scrvice  01  the  Offer  upon 

him,  serves  upon  the  party  making  the  same 

§  439.  Return;  ii^en  justice  has  gone  out  of  or  upon  his  attorney  written  notice  that  he  ao- 

office.  cepts  the  offer,  he  must  file  it  with  an  affidavit 

Where  the  justice  has  gone  out  of  office,  he,  of  service  of  the  notice  of  acceptance  with  the 

nevertheless,  must  make  a  return  in  the  same  clerk   of  the  appelate  court  who  thereupon 

manner  and  his  return  has  the  same  effect  as  must  enter  judgment  accordin^y.     Where  an 

if  he  remained  in  office.  •  offer  is  made  as  above  provided,  the  party 

DcriTaltoii.--<>)de  dv.  proc..  |3054.  without  change;  refusing  to  accept  the  same  shall  be  liable  for 

originally  revised  from  code  of  proc.,  §  361.  costs  of  the  appeal,  unless  the  recovery  shall  be 

.^^-^«_.«.         ^        «.                11  J  more  favorable  to  him  than  the  sum  offered. 

§  440.  Further  return;  how  compeUed.  jf  neither  party  makes  an  offer,  as  provided 

If  the  return  is  defective,  the  appellate  court  herein,  the  party  in  whose  favor  the  verdict, 
may  direct  the  justice  to  make  a  further  or  report  or  decision  in  the  appellate  court  is 
amended  retmn  as  often  as  is  necessar}r.  The  given  shall  be  entitled  to  recover  his  costs  upon 
appellate  court  may  compel  the  justice,  by  the  appeal.  Costs  when  awarded  according  to 
attachment,  to  make  and  file  a  return  or  a  the  provisions  of  this  section  shall  be  in  amounts 
further  or  amended  return.  The  court  is  al-  provided  in  section  four  hundred  and  forty- 
ways  open  for  those  purposes.     Where  the  seven. 

justice  has  removed  to  another  county  of  the  i>efi?atIoii.--Code  dv.  proc..  1 3070.  aa  am.  by  L.  1885, 
state,  the  appellate  court  may  compel  him  to  oh^^^  1895.  oh.  356.  without  ehange;  ori^nally  re- 
make the  return  as  if  he  was  still  within  the  '»*««1  tram  oode  of  proc.,  1 871,  in  part 
county  where  the  judgmwit  was  rendered.  5  ^^   q^^,  ^  compromise  after  return. 

Dcrivatton. — Code  dv.  proc.,  i  8055,  without  change;  -ri-.*              .         .           x*          n.      t.x.^     ^t       : 

ttSSoy  i«vieed  from  eodelof  pi;>a..  ||  882, 863,  in  part.  Either  party,  at  any  time  after  the  action  v 
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deemed  at  issue  in  the  appellate  court  and  in  the  appellate  court,  as  prescribed  in  section 

before  the  trial,  may  serve  upon  the  adverse  four  hundred  and  forty-two  of  this  act,  the 

party  a  written  offer  to  allow  judi^ent  to  be  respondent  may,  within  twenty  days  of  Uie 

taken  against  him  for  a  sum,  or  property,  or  to  service  on  him  of  the  notice  of  appeal  serve 

the  effect,  therein  specified,  with  or  without  upon  the  appellant  or  his  attorney  a  written 

costs.    If  there  are  two  or  more  defendants  stipulation  that  the  iuckment  appealed  from 

and  the  action  can  be  severed,  a  like  offer  may  may  be  reversed  with  five  dollars  costs  and 

be  made  by  one  or  more  defendants  against  disbiui^ments  of  the  appeal,  and  thereafter 

whom  a  separate  judgment  maybe  taken;  and,  no  further  steps  shall  be  taken  in  such  appeeJ, 

if  it  is  accepted,  the  action  becomes  severed,  except  to  enter  judgment  in  pursuance  of  such 

and  may  proceed  against  the  other  defendants  stipulation  for  the  enforcement  thereof, 
as  if  it  had  been  ortginally  commenced  against       Defffattoa.— Code   oiy.   proe.,   1 8062.  m  am.  by 

them  only.  If  the  party  receiving  the  offer,  L.  1883.  ch.  390,  L..1896,  oh..d46,  fiwrt  part,  without 

within  ten  days  thereafter,  serves  upon  the    J^f^t'hStf '  """^"^  "^"^  '~"  ^^  ''^  P'^- 
adverse  party  notice  that  he  accepts  it,  he 

S«?^n'*ti.e1l^^«SClt  It^TCit'fS  5  «••  He«ta«  of  .ppel,  dlsmi««l. 

cordingly.  If  the  offer  is  not  thus  accepted,  '^^  case  such  stipulation  shall  not  be  so  served, 
it  cannot  be  proved  upon  the  trial;  and  ft  the  t^e  appeal  may  be  brought  to  a  hearing  in  the« 
party  to  whom  it  was  made  fails  to  obtain  a  appellate  court  at  any  term  thereof  at  which 
more  favorable  judgment,  he  cannot  recover  8"ch  an  appeal  can  be  heard  held  after  the  re- 
costs  from  the  time  of  the  offer,  but  must  pay  *urn  is  filed  upon  a  notice  by  either  party  of 
costs  from  that  time.  ^^^  ^^^  ^1^^°  ^^^ht  days.  It  must  be  placed  upon 

l>«ffTa*lon.-Codeoiv.'proc,  J  3072.  withut  change;  the  calendar;  and  must  continue  thereupon 

orisiaally  reviMd  from  code  of  proo.,  1 3M,  rabd.  6.  Without  further  notice  until  it  IS  finally  disposed 

.  ---   <-v         *  .              ^             ^.  of.    If  after  bemg  regularly  placed  upon  the 

§  446.  Date  of  laaue  and  proceedmgs  in  ap-  calendar,  neither  party  brings  it  to  a  hearing 

peuate  court.  before  tne  end  of  the  second  term  thereafter 

Upon  an  appeal,  provided  for  in  this  artiele,  at  which  it  might  be  noticed  for  hearing  and 

after  the  expiration  of  ten  days  from  the  time  heard,  the  court  must  dismiss  the  appeel.  un- 

of  filini^  the  justice's  return,  the  action  is  deemed  less  it  directs  the  same  to  be  continuea  for 

an  action  at  issue  in  the  appellate  court;  and  cause  shown. 

all  the  proceedings  therein,  including  the  entry,  Dcrtfatton.— Coda   dv.   proc,    i  3002.  a«  am.  by 

enforcement  and  review  of  the  judgment,  are  L-  1883,  ch^jwo.  L-.i»;5,  ch.,  M6:  last  part,  without 

the  same  as  if  the  action  had  been  commenced  fSST^^;  orirnaUy  rev»ed  from  code  of  proc.. 
in  the  appellate  court,  except  as  otherwise 

specially  prescribed  in  this  act.  j  ^^  Proceedings  and  judgment  on  appeal. 

P«lfa<ii«.-OMle  dT.  proc.  |  8071,  without  ehance:  '            r»uv^,7«iai«»  «tu  juusiitvui  uii  appcw. 

oncinallr  reviaed  from  oode  of  proc..  1 364,  last  half,  awl  In  a  case  where  the  appellant  is  not  entitled 

1 366.  aibda.  1-6.  to,  or  has  not  demanded,  a  new  trial  in  the 

appellate  court,  the  appeal  must  be  heard  upon 
i  447.  Amount  of  costs  on  new  trial.  ^^g  original  papers  or  certified  copies  thereof, 
Upon  an  appeal  where  the  iq>pellant  is  enr  and  a  copy  or  copies  thereof  need  not  be  fur- 
titled  to  a  new  trial  in  the  appellate  court  ished  for  the  use  of  the  court.    The  appellate 
costs,  when  awarded,  muat  be  as  foUows,  besides  court  must  render  judgment  according  to  the 
disbursements:  justice  of  the  case  without  regard  to  technical 
For  all  proceedings  before  notice  of  trial,  errors  or  defects  which  do  not  affect  the  merits, 
fifteen  dollars.  It  may  affirm,  modify  or  reverse  the  judgment 
For  aU  subsequent  proceedings  before  trial,  of  the  justice  in  whole  or  in  part  and  as  to  any 
ten  dollars.  or  all  of  the  parties  and  for  errors  of  law  or  of 
For  the  trial  of  an  issue  of  law,  fifteen  dollars,  fact,  and  where  the  judgment  is  contrary  to  or 
For  the  trial  of  an  issue  of  fact,  twenty  dollars,  against  the  weight  of  the  evidence  the  ap- 
For  the  argument  of  a  motion  for  a  new  pellate  court  may,  upon  its  reversal  of  a  judg- 
ijntd  on  a  case,  fifteen  dollars.  ment,  order  a  new  trial  before  the  same  justice 
For  each  term,  not  more  than  five,  at  which  or  bd^ore  another  justice  of  the  same  county 
tJie  appeal  is  regularly  on  the  calendar,  exclud-  to  be  designated  in  the  order,  and  at  a  time  and 
ing  the  term  at  which  it  is  tried  or  otherwise  place  to  be  specified  in  the  order,  and  in  such 
finally  disposed  of,  ten  dollars.  a  case  the  costs  of  the  appeal  shall  be  in  the 

PtiliaUan.—Code  «▼.  proc^  1 3073.  without  chania;  discretion  of  the  appellate  court. 

iwamanyrcvMed  from  code  of  proe.,  i  371.  in  part.  PtiltaUan.—Code  dv.    proc..    13063.    aa  am.  by 

,^,^__^^                  -^  L.  1883,  ch.  380.  L.  1900.  ch.  658.  L.  1911,  ch.  364,  with- 

I  44o.  Motion  to  amena  return.  oat  chaace;  oncinaUy  reriaed  from  code  of  proc..  f  366. 

On  appeal  from  a  justice's  iud^^ment,  where  "^v^'^i^^- 
a  county  court  has  not  jurisdiction  by  reason 

ol  relationship^  a  notice  of  motion  for  an  order  i  **2.  Costs  where  new  trial  is  not  luuL 

to  compel  the  justice  to  amend  his  return  may  On  an  appeal  where  a  new  trial  cannot  be 

be  given  in  twenty  days  after  the  date  of  tM  had  in  the  appellate  court,  the  award  and 

certificate  of  the  county  judge,  and  not  alter  amount  of  costs  are  regulated  as  follows: 

that  time.  1.  If  the  appeal  is  dismissed  because  neither 


n^' 


ndea  of  pr—tiea,  46.  party  brings  it  to  a  hearing,  costs  shall  not  be 

awarded  to  either  party. 

1 449.  Hespoodent  may  stqndate  to  rererse       2.  If  the  judgment  is  reversed  for  an  error 

judgfoaxL  in  fact  not  affecting  the  merits;  or  if  a  new 

If  the  case  is  one  where  the  i^pellant  is  not    trial  is  directed  before  the  same  or  another 

entitled  to,  or  has  not  demanded,  a  new  trial    justice,  the  costs  of  the  appeal,  not  exceeding 


^ 
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the  amount  hereby  allowed  in  other  cases,  are  merits  of  the  action,  and  not  within  the  knowl- 

in  the  discretion  of  the  appellate  court.  edge  of  the  justice,  the  court  may  determine 

3.  If  the  judgment  is  affinned,  the  respondent  the  matter  iqson  affidavits;  or,  in  its  discretion, 
is  entitled  to  twenty-five  doUars  costs.  upon  the  examination  of  witnesses;  or  in  both 

4.  If  the  judgment  is  reversed  and  a  new  methods, 
trial  is  not  directed  in  justice's  court,  the  ap-  Dcfefi»«aeii.— Code  dr.  proe..  |3057,  without  ohaace; 


pellant  is  entitled  to  thirty  dollars  costs.  ori«li»l*y  wviwd  from  oodo  ol  proe..  1 366.  third 

6.  On  an  affirmance  onlv  in  part,  or  any  .  ^   g^^  ^              ^  recovery, 

other  modification  of  the  judgment,  an  amount  «■»"«•  «"•'«**»  ««  wbw  «uu  A^TMfvmjr. 

to  be  fixed  by  the  court  not  exceeding  ten  If,   upon  the  appeal,  a  sum  of  money   is 

dollars,  may  be  awarded  to  either  party.  awarded  to  one  party  and  costs  are  awaxded  to 

A   jt  ^  ««™.  4^«i ;.  ^;..o/»*^  ;»  ;«tafi^>.  ^n-^t  the  adverse  party,  the  appellate  court  must  set 

6.  If  a  new  tn^is  directed  in  justice  s  com-t,  ^  ^       ^   h  ^  ^   oth^^d  render  judg- 

the  appellate  court  may  direct  that  the  costs  ^JT^^xurtlJlr*^       .                  ««*»  i«««- 

and  (fi&ements  of  tfce  appeal,  to  be  stated  m^rthebahjnce.           ^^^  ^^    ^^ 

in  the  order  abide  the  event  of  such  new  trial;  orSSS^JSSiS^^c^^^                        **^^ 
or  may  make  such  other  order  in  relation  to 

costs  as  it  deems  proper,  but  the  costs  so  fixed  1 467.  Certain  sums  may  be  faicluded  in  dia- 

cannot  exceed  thirty  dollars.    The   disburse-  bursements. 

■^ents  allowed  under  this  subdivision  shall  be  Where  costs  are  awarded  to  the  appellant,  he 

taxed  by  the  judge  by  whom  the  order  is  made,  i^y  iaclude,  in  the  disbursements  upon  the  ap- 

or  if  the  appeal  is  to  a  court  composed  of  more  p^^  ^^e  costs  and  fee  paid  to  the  justice  upon 


in  iuBtioe  oourt.    1 9066.  origiiiAUy  revised  from  code  of  ments,  the  COSts  of  the  action,  before  the  justice. 

rroc.,  1 368.  1 3067,  originally  revised  from  code  of  proe.,  ^hioh  he  would  have  been  entitled  to  recover,  if 

871.  m  p«rt.  ^ j^^  judgment  of  the  justice  had  be«i  in  his  favor. 

J  «8.  'WJen  new  triid  in  jnstlc's  court  may  ..^Sj^SSS;^;  Si.'S^.ffSfiTti!^*^- 
be  directed. 

.On  the  determination  of  an  appeal  where  |458.  Restitution  upon  reversal. 

the  appellant  is  not  entitled  to  a  new  trial  in  y^^^  ^^  judgment  of  the  justice  is  reversed 

the  appellate  court,  the  «)urt  may  in  its  dis-  ^  modified,  the  i^pelhite  court  may  make  or 

cretion  reverse  or  set  aside  the  judgment  ap-  compel  restitution  of  property  or  of  a  right,  lost 

pealed  from,  or  stay  proceedings  thereunder,  ^    me&m  of  the  erroneous  judgment;  but  not 

and  by  order  direct  a  new  trial  before  the  same  go  as  to  aflfect  the  tide  of  a  purchaser,  in  good 

or  anotho-  justice  of  the  same  county,  desig-  j^^  ^nd  for  value,  of  property  sold  by  virtue  of 

nated  m  the  order,  at  a  time  and  place  specified  ^  warrant  of  attachment  in  the  action,  or  an  exe- 

therein,  and  on  such  terms  as  it  deems  proper,  cution  issued  upon  the  judgment.   In  that  case, 

Dorlvmtfon.— Code  civ.  proq...  1 3064.  rewritten  and  ^^g  appellate  court  may  compel  the  value,  or 

SSf  SSS  'Z^^S^^^'^e^'STJ^Ti^^^             S;  the  purchase-price  to  be  restored,  or  depoSted 

ease  where  an  appeu  is  not  for  new  trial  in  the  appellate  to  abide  the  event  of  the  action,  as  justice  re- 

oourt.  13064,  onginaUy  revised  from  code  of  proe.,  1 366,  quires.   Six  days' notice  of  an  application  for  an 

fourth  sentence.  ^^^  f^^,  ^stitution  must  be  given*  and,  if  the 

.---«          ,.        -^        .    ^  application  is  granted  before  judgment,    the 

1 454.  Proceedmgs  before  justice.  p^^per  direction  may  be  included  therein. 

Where   the   appellate  court  directs  a  new  Darlva«loii.>-Code  dv.  proe..  1 3068,  withoat  chaace: 

trial   before   a   justice   as   prescribed   in    this  ori«iiiaUy  revised  from  oode  of  proo.,  1 860. 


article,  the  parties  must  appear  before  him  at        .  .^    t,, j— -.«♦  ,^ii 

the  time  and  place  specified  in  the  order  of  the        5  "»•  Judgment-roU. 

appellate  court,  without  service  of  any  notice        The  clerk,  immediately  after  entering  final 

or  of  a  copy  of  the  order.    Thereupon  the  like  judgment  upon  the  determination  of  an  appeal, 

proceedings  must  be  had  in  the  action,  as  on  must  attach  together  and  file  such  of  the  foQow* 

the  return  of  a  summons  personally  served,  ing  papers  as  were  used  upon  the  appeal;  which 

except  that  if  issue  was  joined  in  justice's  constitute  the  judgment-roll: 

court,   the  action  must  proceed  on  existing        l.Theretumof  the  justice,  or  a  certified  copy 

pleadings,  subject  to  amendment  as  provided  thereof;  the  notice  of  appeal;  and  the  undertake 

by  this  chapter.  ing,  if  any  has  been  given. 

DcHfstloii.— Code   dr.   ptoe.,    1 3066.  as  am.  by        2.  The  verdict,  report,  OT  decision,  and  eadi 

L.  1803.  eh.  880.  rewritten.  addioK  a  proviaon  rdatinc  to  offer,  if  any,  made  as  prescribed  in  this  article. 


tS^^  '^£^'^S<^T^e  SiTofTES;  .3- A  c«^ifi«i  copy  of  the  judgment,  together 

torcraitniw  tSSs  in  justice  court  after  a^eals  on  aues-  With  each  notice  of  exceptions,  Or  case.  Which  18 

tions  of  law  only.    |  3065,  oriffinally  revised  from  code  of  then  on  file. 

proe..  1 366,  fifth  sentenoe.  4  Every  other  paper  then  on  file,  and  a  oerti- 

.  ...   ^         J.         _!.                  .     *    *   •  fi«d  copy  of  every  order  which  in  any  way  in- 

§  456.  Proceedings  when  error  m  fact  is  yolves  the  merits  or  necessarily  affects  th^judg- 

afleged.  ment. 

Where  an  appeal  is  founded  upon  sn  error  D«ifstioii.— Code  dv.  proe..  |306l,  withcMit  ehange; 

in  fact  in  the  proceedings,  not  affecting  the  originally  revised  froai  code  of  proe..  1 367, 


art.  20  GENERAL  PROVISIONS  |§  46(M67 

.  i«  ovderad  in  juitioe  oourt  it  new,  snd  ia  intended  to  eon- 

ARTICLE  20  form  to  other  proviaaone  of  this  act  authorians  suoh  a  n«w 

trial  in  tl\  caeee  of  reverBal  on  question  of  law  only.    1 764, 
General  Provisions  onsinally  revieed  from  oode  of  proe.,  i  121,  fourth  aen- 


s«rtKm  4W.  Ain«dm«u^i».tio.;  di«,«di»,  im-  5  ^  ^11110  for  doing  «ny  art,  how  computed. 

JS:  ^S?S?d&'S^  haw  .cnpoUA  The  time  within  which  «»»«*.*»  "'.'J^tf^^ 

483.  Definition^mucbttai.  qiecial  proceeding,  la  required  by  law  to  be  d<me 
4M.  Oenaral  rtqiiMrto  at  nwiwtotwi.  must  be  computed  by  bxduding  the  first  and 
tS:  ^^!^S^nl25tt?2S.  ».<'l"di'« .<if  l^  day :  except  fbereh is  oth«- 
467.  Sheriff  to  act  when  ezeeution  of  mandate  ie  Wise  specially  prescribed  by  law.    It  tne  last 

reeiated.  ^y  ig  Sunday  or  a  public  holiday  it  must  be 

^^  ^^^S?"^  to  be  kept  by  )uetiee:  entries  excluded.     Where   the   act  is  required   to  be 

400.  Entriee  how  made.  done  Within  two  days  and  an  intervening  day 

470.  Index  to  doeket-book.  jg  Sunday  or  a  public  holiday,  it  must  be  also  be 

471.  Juatioe's   doeket   and   tnuaeript   evidaiioe  _^i,,^^ 

before  him.  exciuaea. 

472.  Depoeit  of  booka  and  papeca  with  town  or  Dorlfstloa. — See  general  oonatruotion  law,  1 20. 

dty  elerk. 

478.  Certificate  in  dooket-bookdepoaited.  &  468.  Definition  of  mandate. 

474.  Town  or  dty  derk  to  demand  booka    and  •                .  ..          j   .    «  •     i  .  j_  «  ,,««:x   ,*w>«««fl 

papen  upon  death  of  justioe.  The  word  **  mandate    includes  a  writ,  process 

475.  Delivery;  how  oompeUed.  or  Other  written  direction,  issued  pursuant  to 

4??:  TfiSrfer^^%'^^Snhen  juatioe*.  term  ex-  law  out  of  a  court,  or  made  pursuant  to  law  by  a 

piree.                                              •  coiqrt,  or  a  judge,  or  a  person  acting  as  a  judicial 

478.  When  juatioe  ia  a  witneaa.  officer  and  commanding  a  court,  board  or  other 

4I0:  ?JSS^SS^t*~^"-  body,  or  Ml  officer^  or  other  p«son  named  or 

481.  Papera  to  be  filed.  Otherwise  designated  therein  to  do,  or  to  reiram 

482.  Juatioe  to  f  urniah  cpplea  afpMMEB.  from  doing,  an  act  therein  specified. 
488.  Reward  to  conatable  forbidden.                              ^_-     „*="      ^  .          ^-  „- .«  ^■lm  „  -,:*Uft„* 

484.  Juatioe  or  oonaUble  not  to  buy  olahn.  J^^'^^HSSTiP^  ?Li  ^^X  K^^V^   '440    12 

485.  Penalty.  ehange;  originally  reviaed  from  L.  1876,  en.  44»,  |  ^, 

486.*  Violation  of  preoeding  aeotiona  a  defenae  to  eubd.  2. 
action. 

487.  Definition  ^affidavit.  1 4ei.  General  requisites  of  mandates. 

488.  Defect  m  affidavit.  •             ,   .      •         ju              «:..»  ^r  ««x<.  r^A^*/^ 
480.  Definition  of  ^waonal  injury.  A  mandate,  issued  by  a  justice  of  Uie  peace, 

400.  pefinition  of  mjury; to  property.  must  be  sifmed  by  him,  and  may  be  without  seal. 
tS:  ?S5S:SleriS»3["  "'"•^-  It  must  be^ntiiiy  fiUed  up  at  the  time  when  it 
•    n    a«q  .^  delivered  to  an  officer  to  be  executed,  so  as  to 
§  460.  Amendments  by  justice ;  disregarding  have  no  blank  either  in  the  date  thereof  or  other- 
immaterial  errors.  wise;  except  that  there  may  be  a  blank  in  a  sub- 
The  justice,  upon  the  trial  or  at  any  other  poenaforthenameof  any  or  all  of  the  witnesses, 
stage  of  the  action  before  or  after  judgment,  in  A  mandate  issued  and  delivered  to  an  oHicer  to 
furtherance  of  justice  and  on  such  terms  as  he  be  executed,  contrary  to  this  section,  is  void, 
deems  just,  may  amend  any  process,  pleading  or  DerlyBtlo>ii.-Code  dv.  proc.  *  J136,  without^aw; 
other  proc^ing  by  adding  or  striking  out  the  oHgfaially  reviaed  from  R.  8..  pt.  &,  di.  2.  tet.  4,  ||  282, 233. 

name  of  a  person  as  a  party,  or  by  correcting  a  -  .--   „        ^      ^«  „«^-*-  kv  ArSvat*  n^r- 

mistake  in  the  name  of  a  party,  or  a  mistake  in  §  *««•  Execution  of  mandate  by  pnvate  per- 

any  other  ren>eGt,  or  by  inserting  an  allegation  fio^* 

matoial  to  the  case;  or,  where  the  amendment  A  justice  of  the  peace  who  issues  any  mandate 
does  not  change  substantially  the  claim  or  Ae^  authwiaed  by  this  act,  except  a  venire,  may,  at 
f  enae,  by  conforming  the  pleading  or  other  pro-  the  recjuest  of  the  party,  whenever  he  deems  it 
ceedings  to  the  facts  proved.  And,  in  every  expedient  so  to  do,  empower,  by  a  written  au- 
stage  of  the  action,  the  justice  must  disregard  thority  indorsed  upon  the  mandate,  any  proper 
an  error  or  defect  in  the  pleadings  or  other  pro-  person  of  full  age,  not  a  party  ^  the  action, 
ceedings  which  does  not  affect  the  substantial  to  serve  or  otherwise  execute  it.  For  that  pur- 
rights  of  the  adverse  party.  pose  the  person  so  empowered  has  all  the  power 
D«tfatloii.-Oode  dv,  proe.,  1 723,  aa  am.  by  L.  1877.  and  authority,  and  is  subject  to  all  the  obliga- 
di.  416.  L.  1000.  oh.  501.  without  change  ao  f ar  aa  appli-  tions  and  liabilities,  of  a  constable;  and  nis  re- 
"^^S  *£i  ^'?'^'*^'^i /"^if '  »^7°°  «Sf^  ?7M  turn  is  evidence  in  like  manner  as  a  constable  s. 
^^^jT^^-S^fir-oSdrof  ir^!'jmfa2d  1V7?  But  a  person  so  empowered  is  not  entitled  to  any 
firat  dauae.  fee  or  reward  for  his  services. 

5  461.  Abatement  f  ^Omu.  „H5S^S',£5^'R.''a!^i*i!f tit^H'artS^: 

After  a  verdict  in  an  action  to  recover  dama^  ,  .     .    ^^^ 

gee  for  a  personal  injury,  the  action  does  not  §  466.  Constable  to  execute  mandates  m  per-                ^ 

abate  by  the  death  of  the  party,  but  the  subse-  son. 

quent  proceedings  are  the  same  aa  in  a  case  A  constable  to  whom  a  mandate  is  directed 

where  me  cause  of  action  survives.    And  if  the  and  delivered  as  prescribed  in  this  act  must  exe- 

judgment  on  such  a  verdict  is  reversed  on  aues-  cute  it  in  person  pursuant  to  the  tenor  thereof, 

tions  of  law  only,  and  a  new  trial  is  ordered  be-  He  cannot  act  by  deputy  in  such  a  case, 

fore  the  same  or  another  justice,  the  action  does  Derivation.— Code  civ.  proc.,  {  3157,  without  change; 

not  abate  by  the  death  of  the  party  against  originally  reviaed  from  R.  8.,  pt.  a,  oh.  2.  tit.  4,  J  273. 

whom  the  same  was  rendered^  ^       ^^^^  execution  of  man- 

Dcrifmtion.— Code  ov.  proc..  4  764.  aa  am.  by  L.  1881.  j,JlJ\l  \.^^»*^^ 

eh.  277,  L.  1800.  oh.  370,  L.  1004,  ch.  370,  in  part,  re-  date  IS  resisted. 

^nten.    The  worde  "report  or  deadon  "  in  the  original.  j£  ^  constable  to  whom  a  mandate  issued  by  a 

omitted  aa  not  apphcable  to  Juatioe  oourt.    Theprovi-  ...         ^1.1.^  ^^^,^  ;<.  ^;»»a«<>/1  an  A  /lAlivor^rl 

»  preventing  an  iSiatement  after  reveraal  if  a  new  trial  justice  of  the  peace  IS  directed  and  deliverea, 


written. 

are ^. 

don  preventing  an  abatement 

•81 


§§  468-474                                       JUSTICE  COURT  ACT  art.  20 

■ 

finds,  or  has  reason  to  apprehend,  that  resistance  ,  DeHfmtloii.— Code  civ.  proo..  18140,   m   am.    1^ 

will  be  made  to  the  execution  thereof,  he  may  h  J?^®fe-  221.  without  change;  anginally  revised  from 

deliver  it  to  the  sheriflF  of  the  county  with  a  ^^"^  '•  '^'  2'  ^  **  « 243- 

written  certificate  stating  the  facts  and  re-  §  469.  Entries,  how  made, 

quinng  the  shenft  to  execute  it.   Thereupon  the  Tro/»>i  .^/♦k^^^*^;^  «.««;« ^  ;«*i.   i  ^       x- 

sheriff  must  execute  the  mandate:  and  h^s  su^  rn^hfr^^^^!'^^^              m  the  last  section 

ject  to  all  the  liabilities  attaching  to  a  constable  S^'i!^.h!^±,,v^'^2^  ^^L-nK^l''^  w^  '^"!?  ^ 

in  executing  it.   Sections  four  hundred  andfour  ^T*fj?h^^^,i^  ^^l^^  '*  '^^''^'  "^i-^ 

hundred  and  one  of  the  judiciary  law  apply  toa  ^f '*'!fA^^^  *^^i!fS -^  ^Iv^^  ?     •  "^ 

mandate  delivered  to  a  sheriff  Is  presmSed  in  S^f  ""^^  other  Proceeding  had  before  him  in 

this  section                      «"«'"  »»  preucnueu  III  ijhg  action  or  special  proceeding  which  he  thinks 

D-rtva«oii— r!nri«  «.v ft  Q«  CO                  u  propcr  to  cuter.    A  docket-book  kept  by  a  jus- 

K  W^Si^sT^ourohaSS^'  *^^^*   **  *"^-  ^^  tice  must  b«  kept  open,  during  the  houiBwhii  a 

sheriff's  office  is  required  by  law  to  be  kept  ox>en, 

...      *  tent. 

A  justice  of  the  peace  must  keep  a  docket-  D(rtTS<loii.-Code  dv.  proo.,  |3141.  mthout  ahun; 

book  in  which  he  must  enter :  oricimdly  nriwd  from  R.  a,  pt.  8,  oh.  2,  tit.  4, 1 244. 

I .  The  title  of  every  action  or  special  proceed- 
ing commenced  before  him.  §  470.  Index  to  docket-book. 

date  K^oom™*i^iTTS^»  .Lv**  r*°'  ^  justice  of  the  peace  must  keep  an  alphabeti- 

c^in^   wL^^S°^f  *    ^Z***  special  pro-  ^  injex  to  all  the  judgments  entered  by  him  in 

n^,lAfTo  ^■^K^^a'  statement  of  the  tig  docket-book;  and  fiTmust  insert  th^in  the 

^Ker  of  ^^  w'Xlf nT^^lf*"!?  '^  "^^  °f  a'l  the'parties  to  ea«h  judgment,  and 

3.  The  time  when  the  parties  appeared  before 
him,  either  without  process,  or  upon  the  return 

of  the  summons,  or  of  the  mandate  for  the  com-  §  *71-  Justice's   docket  and  txanscr^t   evi- 

mencement  of  the  special  proceeding.  dence  before  him. 

4  A  concise  statement  of  the  substance  of  The  docket>book  of  a  justice  of  the  peace 

each  oral  pleading,  or  a  memorandum  of  the  within  the  state,  or  a  transcript  thereof  certified 

filing  of  each  written  pleading.  by  him,  is  evidence  before  him  of  any  matter 

5.  £ach  adjournment;  stating  upon  whose  required  by  law  to  be  entered  by  him  therein, 
application,  and  to  what  time  and  place,  it  was  Derivatton.— Code  dv.  proo.,  i  838,  without  ehange: 
made.  originally  rerieed  from  R.  S..  pt.  3,  oh.  2.  tit.  4.  §  MS . 

6.  The  issuing  of  a  venire;  stating  upon  whose 

application  it  was  issued,  and  the  time  and  place  §472.  Deposit  of   books  and  napers   with 

of  the  return  thereof.                                ^   .^  .  town  or  city  clerk. 

/.  ine  time  when  a  trial  was  had;  and,  if  it        Tr       •    a-        r  xi.  '±i^      i « 

was  by  a  jury,  the  names  of  aU  the  p^is  re-  .,"  «  Justice  of  the  peace    either  b^ore  or 

tumed  as  ha^'ng  been  notified  to  atW  as  Jul  ^^J'LT^I^T^L^^-.^y,  "^  :*^u*'  **■ 

8.  The  name  of  each  witness  sworn  upon  the  5?^,?  *teii°''^  ""^  "?  '*^**^^  '^ 
trial;  stating  at  whosi  request  he  was  swoS^  u\i°^Z  ^^^  2^  P*P*"  '"  '^",  *'"*^'*" 
each  objectfon  made  to  the  competeacrof  a  ^^  t?.*?.  ***?"  7u''^.^^'^  prooeedinj 
witness;  and  the  decision  thereupon  J^"*  ^  ^  heard  by  him  or  commaieed 

9.  The  verdict  of  the  jury,  anl  th^  time  of  re-  '^*"*  *"";  ^  ^"^f-J^S  "  T°°TS?-  ^ 
ceiving  it:  or,  if  the  jiry^isagreed  and  wS  S  ™ './Tf  L^^t  *  •'^•*  ^TS^^'  ^^  *** 
dischaigeci,  a  statement  o?  thatfect.  ^P  "^il'  receinng  notice  of  hw  removal,  or 

10.  A  concise  statement  of  the  substance  of  fJ^J^"  "P**?  *^^JT^'^  °^— "  "^.w  ' 
each  order  made  by  him  in  the  course  of  the  ao-  t*»e  .town  or  city.     But  .the  omiswon  of  the 
tion  or  special  pro(ieding.  J"1^'«!  *"  make  the  deposit  does  not  affect  the 

II.  The  judgment  or  final  order;  and  the  time  Ifjlfj-Z;?' jf"L  T  °'  Pai^«>  'e?""^.  ^  be 
of  entering  it.                                      «•"•<=  deposited  or  of  any  proceeding  to  whidi  it 

12.  The  execution;  the  time  of  issuing  it;  the  '^}^'           „,    . 

kind  n(  cYpnitinn-  ths  nnino  n(  ttio  tSRnar  *n  OtanntXk. — Code  oiv.  proo.,  18144,  without  otuuun: 

whom  it TrdeTvertl,  aSd  each  ine^  ^it^  «r*«.ny«vi«d,„».R8..pt.8.ch.2,«t.4.H«B.»». 

the  date  thereof.  \  473.  Certificate  in  docket-book  deposited. 

13.  The  return  of  each  execution;  the  time  of  a  justice  of  the  peace  must  make,  in  each 
the  return;  and  a  statement  of  any  money  paid  docket-book  deposited  by  him  as  prescribed 
to  the  justice  thereupon,  and  when  and  by  whom  in  the  last  section,  a  certificate  under  his  hand 

1!?^?  k ;           •  .    r  xu    •  J          .    .        L  to  the  effect  that  each  judgment  or  order 

14  Each  transcript  of  the  judgment  given  by  entered  therein  was  duly  rendered  or  made  as 

him  to  be  filed  m  the  county  clerk's  office,  and  therein  stated;  and  that  the  sum,  appearing 

the  time  when  It  was  given.           ,.         ,        .  by  the  book  to  be  due  thereupon,  hw  nlS 

15.  The  appeal,  if  any;  and  the  time  of  service  been  paki  to  his  knowledge. 

ifi  Q,?^{fLf,f£Ptf  11 U          ^    •       u     1      k-  k  D€rtiratlon.-Code  civ.  proo..  \  8145.  without  ohaogc; 

lb.  buch  entries  shall  be  made  m  a  book  whi  ch  originally  revioed  from  R.  sT,  pt.  3,  oh.  2,  tit  4,  |  sSl 

must  be  furnished  to  him  by  the  town  clerk  of 

the  town  in  which  he  resides  and  to  be  desig-  §  ^7^*  Town  or  city  deik  to  demand  books 

natedas  "justices'  civil  docket''  and  to  be  the  ^^^  papers  upon  death  of  justice. 

property  of,  and  a  charge  against,  such  town.  If  a  justice  of  the  peace  dies,  or  his  office 


art.  20  GENERAL  PROVISIONS  §§475-483 

becomeB  othrainse  vacant,  the  town  or  city       S"'S**'*'^'"i^^  't*  !?**••  *^^*J»  ^%^*  *ft5^ 

tltsk  miiaf  rlmniiiifl  nnd  wj^ivt*  a11  hnnkn  Mid  <«gli»Ily  revised  frooi  R.  S.»  pt.  3,  eh.  2,  (at.  4,  §21,  in 

went  muse  aemana  ana  receive  au  dookb  ana  p^^^.  I  lis,  m  modified  by  L.  1838,  eh.  243;  L.  1875, 

papers  which  belonged  to  the  justice  m  his  eh.  384. 
official  capacit;yr  from  any  person  having  them 

in  his  possession,  and  such  clerk  may  maJce        §  479.  Proceedings  upon  transfer, 
and  issue  a  transcript  of  a  judgment  so  ren-        Where  an  order  is  made  as  prescribed  in 

dcred  by  such  a  justice  of  the  peace  and  ap-  either  of  the  last  two  sections,  the  constable 

peanng  upon  the  docket  of  such  justice  of  the  must  forthwith  take  it,  and  all  other  papers 

I>eace  so  on  file  in  his  office,  and  issue  an  execu-  jn  ^he  action,  with  the  tody  of  the  defendant, 

tion  upon  any  such  judgment  which  has  not  if  he  is  under  arrest,  before  the  justice  namea 

been  docketed  in  the  office  of  the  county  clerk,  Jn  the  order.    The  plaintiff  or  petitioner  must 

^pon  receiving  his  fees  for  the  same  which  appear  forthwith  before  that  justice  who  must 

shall  be  the  same  now  allowed  a  justice  of  the  take  cogm'zance  of  the  action  or  special  pro- 

pea<»  for  issuing  a  transcript  or  transcripts,  ceeding,  and  must  proceed  therein  as  if  it  had 

as  the  case  may  be.  and  such  transcript  or  been  commenced  before  him.    Costs  recovered 

ececution  so  issued  by  such  clerk  shall  have  in  the  action  or  special  proceeding  include  the 

the  same  force  and  effect  as  though  the  same  fees  allowed  by  law  for  services  performed  by 

had  been  issued  by  such  justice  of  the  peace  the  constable  and  the  justice  before  the  trans- 

dunng  his  term  of  office.  fer,  together  with  the  fees  allowed  by  law  for 

T  %i?*^^.;r9^«,?^*i.  ^192"  \?^^*  J^  *™'  ^  t^e  proceedings  before  the  justice  to  whom 

L.  1906,  ch.  436,  L.  1916,  oh.  448,  without  ohange;  ongi-  ^i.^  nanao  \a  fTonafo«v<>«1 

nally levieed  from  R.  8..  pt.  3»  oh.  2.  tit.  4.  i  266w  ^®  ^*^®  *8  transferred. 

Dctifatloii.->-Code  oiv. 
revised  from  I 
as  modified 


§  475.  Delivery;  how  compelled.  SSt^fVis' 

If  any  book  or  paper,  required  to  be  deposited    oh.  3^. 


with  the  town  or  city  clerk  as  preBcribed  in  this  .  ^o<*  ■»>_ 
article,  is  withheld,  the  like  proceedings  may  8  «0.  Proof  of  judgment 
be  haa  at  the  instance  of  the  town  or  city  clerk  In  an  action  brought  upon  a  judgm^t  of  a 
to  compel  the  deposit  thereof  as  are  prescribed  justice  of  the  peace  wno  is  dead,  or  out  of  office, 
by  law  where  an  officer  refuses  or  neglects  to  or  otherwise  incapable  of  acting,  or  has  re- 
deliver a  book  or  paper  in  his  custody  as  such  moved  from  the  county,  or  cannot  be  found 
officer  to  his  successor  in  office.  therein,  the  original  docket-book  of  the  justice 
Bmiwtiau*~-Code  oiv.  proo..  1 3147.  without  oluuwe:  is  presumptive  evidence  of  any  matter  entered 
axigizudly reviaed  from  R.  8.,  pt.  3,  oh.  2,  tit.  4, 1 266.  therein  as  prescribed  by  law;   but    the   pre- 

§476.  Entries  to  be  evidence.  T°^^!T  T^^,*"®.  ""^^rf  ^L  ^"""^h  ^  ^H 

,  -.tv.  Auui^D  w  u«  vviv^ut^c.  docket-book  is  lost  or  destroyed,  or  if  it  cannot 

An  entry  made  as  prescribed  by  law  in  the  be  produced,  after  reasonable  effort  to  obtain 

docket-book,  kept  by  a  justice  of  the  peace,  'it,  the  like  proof  may  be  given  respecting  the 

and  deposited  with  the  town  or  city  clerk  as  recovery  of  the  judgment  as  upon  any  other 

prescribed  in  this  article  is  presumptive  evi-  question  of  fact. 

dence  of  the  matters  of  fact  stated  therein;  iH*initioii.-Code  dv.  proc..  1 3155,  without  change: 

but  the  presumption  may  be  repelled  by  proof.  oristnaUy  rovieed  from  R.  8.,  pt.  3,  ch.  2,  tit.  4,  U  966  ^7. 

PMlfiUon. — Code  dv.  proc.,  f  3148,  without  duuice; 

ciisinaI]3rreviaedfromR.8.,pt.3.  oh.  2.tit.4,f  257.  §481.  Papers  tO  be  filed. 

§  477.  Transfer    of   action   when    justice's  A  justice  of  the  peace  must  carefully  file 

tenn  expires.  ^^^  preserve  each  affidavit  or  other  paper 

If  the  term  of  office  of  a  justice  of  the  peace  2£,TS^J^aSi5L*^  ^"^  ^^  '"^  ""  '^'''''  """ 

is  about  to  expire,  or  lie  is  about  to  r^ove  "P^ f^^^"*'.            , ,,,.  ^,    ,  ^ 

from  the.  town  or  city,  beforj.  judgment  is  ^^^Xi^S^i^^Ts^B^Sit'^^^ 
rendered  m  an  action^  or  a  final  order  is  made 

in  a  special  proceeding  pendinjg  before  him,  §482.  Justice  to  furnish  copies  of  papers, 

he  must  previously  make  a  written  order  re-  a  justice  of  the  peace  must  furnish  upon 

citing  the  fact,  and  directing  Uie  action  or  request  and  payment  of  his  fees,  to  any  person 

special    proceeding    to    be   continued   before  interested  in  a  judginent  or  order  entered  by 

another  justice  of  the  same  town  or  city  named  hjni  a  transcript  of  the  judgment  or  order, 

in  the  order.  together  with  a  copy  of  all  the  entries  in  his 

]>«lv»ttoii.— Code  dr.  proo.,  §  3150,  without  chanse.  docket-book  relating  to  the  cause;  a  copy  of 

....  **'*  minutes  of  the  evidence  in  the  cause,  or 

§  478.  When  justice  is  a  witness.  the  substance  of  the  testimony,  if  he  has  not 

If,  before  an  issue  of  fact  is  joined  in  an  ao-  taken  minutes;  and  a  copy  of  any  paper  on  file 

tion  or  special  proceeding,  the  defendant,  or,  in  the  cause,  or  such  portions  thereof  as  are 

where  he  has  not  been  anested^  his  attorney,  required. 

presents  to  the  justice  satisfactory  proof  by  D«lfmttoii.— Code  dv.  proo.,  §  8149,  without  change; 

affidavit   that   the  justice  before   whom   the  origiiudbr  reviaed  from  L.  1841.  ch.  141, 1 1. 

action  or  special  proceeding  is  pending  is  a  .  ^^^   «         ^                  ^,     .    . . . . 

material  witness  for  the  defendant,  ^^thout  §  *^-  Reward  to  constable  forbidden, 

whose  testimony  he  cannot  safely  proceed  to  A  constable  shall  not  ask  or  receive  any 

trial,  setting  forth  therein  the  particular  facts  money  or  other  valuable  thing  from  any  person 

and  circumstances  which  he  expects  to  prove  as  a  consideration,  reward  or  inducement  for 

by  him,  the  justice  must  forthwith  make  a  omitting  or  delaying  to  arrest  a  person,  or  to 

written  order  directing  the  action  or  special  take  him  to  jail,  or  to  sell  property  by  virtue 

proceeding   to  be   continued   before   another  of  an  execution,  or  to  execute  any  other  duty 

justice  of  the  same  town  or|city  named  in  the  pertaining  to  his  office:  or  any  money  or  valu- 

order  able  thing  other  than  tne  fees  expressly  allowed 


|§484-4d4  JUSTICE  COURT  ACT  art.  21 

to  him  by  law  for  executing  any  duty  per-  imprisonment,  or  otfaor  actionable  injury  to 

taining  to  his  office.  the  person  eitner  of  the  plaintiff,  or  of  another. 

]>erlvatlon.— Code  dv.  proo.,  §  3136.  without  chanse;         ]l«lvattMi.~Code  cit.  proo.,  13843,  wbd.  9;  orisi- 

onsiiiaUy  revifledfrom  R.  8.,  pt.  3,  oh.  2,  tit.  4,  §  234.  ndly  reviMd  f hhh  L.  1876,  eh.  449.1 2.  nibd.  8. 

§  484.  Justice  or  constable  not  to  buy  claim.        §  490.  Definition  of  injury  to  property. 

A  justice  of  the  peace  or  constable  shall  not  An  injury  to  property  is  an  actionable  act, 
buy^  directly  or  indirectly,  or  be  interested  in  whereby  the  estate  of  another  is  lessened,  other 
buying,  a  bond,  note,  or  other  demand  or  than  a  personal  injury,  or  the  breach  of  a  con- 
cause  of  action,  for  the  purpose  of  brining  an  tract. 

action,  or  instituting  a  special  proceedmg  be-       Dflri?atfon.~Code  dv.  proc,  §8348^  mibd.  10;  orisi- 

fore  a  justice  founded  thereupon;  nor  shall  nally  revi»ed  from  L.  1876,  3i.  440,  J  2.  «ubd.  9. 
a  justice  or  a  constable,  either  before  or  after        »  aa*    t%      %     t 

an  action  or  a  special  proceeding  is  commenced,  §  ^^*"  Penalty  for  not  paying  over  money, 
lend  or  advance,  or  agree  to  lend  or  advance,  A  justice  of  the  peace  who  neglects  or  re- 
or  procure  to  be  lent  or  advanced,  any  money  fuses,  within  a  reasonable  time  after  demand, 
or  other  valuable  thing  to  any  person  in  con-  to  pskv  any  money  collected  by  him  in  his  ' 
sideration  of,  or  as  a  reward  for,  or  an  induce-  ofhcial  capacity  to  the  person  entitled  thereto 
ment  to,  the  placing,  or  having  placed  in  his  is  guilty  of  a  misdemeanor^  and  shall  be  pun- 
hands,  a  debt  or  other  demand  or  cause  of  ished  accordingly.  A  conviction  also  operates 
action  for  prosecution  or  collection.  as  a  forfeiture  of  his  office. 

Derifatton. — Code  dv.  proc.,  |  3137.  without  change;        Dorlfatton* — Code  oir.  proc..  §  3158,  witiiowt  chance; 

onsinidly  reviaed  from  R.  8.,  pt.  3,  ch.  2,  tit.  4. 1 286.  originaUy  revised  from  R.  S.,  pt.  3.  ch.  2,  tit  4.  §  269. 


§  486.  Penalty.  f  492.  Justice;  when 

A  justice  of  the  peace  or  constable  who  vio-  A  justice  shall  not  sit  as  such  in  any  cause 

lates  a  provision  of  the  last  two  sections  is  or  matter  to  which  he  is  a  party,  or  in  which 

guilty  of  a  misdemeanor;  and  shall  be  punished  he  has  been  attorney  or  counsel,  or  in  which 

accordingly.    A  conviction  also  operates  as  a  he  is  interested^  or  if  he  is  related  by  consan- 

forfeiture  of  his  office.  guinity  or  affinity  to  any  party  to  the  contro- 

l^crifstion.— <:k>de  civ.  proo.,  §  3138,  without  ohanse;  versy  within  the  sixth  degree.   The  degree  shall 

on8inallyrevi8edfromR.s.,pt.3.ah.2,tit.4.|230.  be  ascertained  by  ascending  from  the  justice 

T^.       J  r      'x             .•      t.        ...  Doiti  lines,  including  ^e  justice  and  the  party, 

It  IS  a  defense  to  an  action  brought  before  a  and  excluding  the  common  ancestor. 

Sk^'f  S  ^^  ^^  *H  *^«  .demand   upon.  DerifatfOii.-Judiciary  law,  1 15.  firrt  part,  withoat 

Wbich  It  18  founded  was  bought  and  sold,  or  ofaanse,  except  to  eubstitute  "justioe  "  for  ^dse,"  and 

received  for  prosecution,  contrary  to  the  fore-  "^  omitting  the  olaoae  "or  take  any  part  in  the  deoiiioii 

going  provisions  of  this  article.    In  an  action  of  "asnotappUcabletoajiirtioecourt. 

wherein  such  a  defense  is  interposed,  if  the 

plaintiff,   after  being  duly  subpoenaed  as  a  ARTICLE  21 

witness,  fails  to  attend  pursuant  to  the  sub- 

po«ia;  or,  if  upon  the  tnal  or  upon  his  exam-  La^s  Repealed;  When  to  Take  Effect 

ination  as  a  witness  by  virtue  of  a  oommisKfi, 

he  refuses  to  answer  any  question  pertinentto  Section  493.  Laws  repealed. 

show  a  violation  of  either  of  those  provisions;  494,  When  to  take  effect. 

the  justice,  besides  punishing  him  in  a  proper  .  ^a-   »  .«.  -^.^^i^ii 

case  for  his  failure  or  refusal,  must  dismiss  tZ       ^7"  '•fT*^'  ^      ,    .  ., 

his  complaint.   The  testimony  in  such  an  action  The  sections  of  the  code  of  civil  procedure 

of  the  plaintiff,  or  any  other  witness,  is  not  specified  m  the  schedule  hereto  annexed,  and 

evidence   in   a   criminal   prosecution   against  ^^  ^^^  amendatory  thereof  or  supplemental 

him  for  violating  either  of  those  provisions.  thereto  in  force  when  this  act  takes  effect,  are 

Derivatlon.~Oode  dv.  proc..  §  3139.  without  change:  hereby  repealed.    When  two  numbers  in  such 

0(risinal]yr8vi8edfromR.s.,  pt.  3,oh.  2.  tit.  4,  K237-242.  schedule  are  united  by  a  hyphen  both  such 

•  ^A-   -TN.  «  ...        .    ^.     .  numbers  are  included  as  well  as  all  intermediate 

§  487.  Definition  of  afiidavit.  numbers. 

The  word   "affidavit"   includes  a  verified 

pleading  in  an  action,  or  a  verified  petition  $494.  When  to  take  effect 

or  answer  in  a  special  proceeding.  This  act  shall  take  effect  October  first,  nine- 

Dcrlva«ioii.~€odeoiv.  proc,  13343.  aubd.  11.  teen  hundred  and  twenty-one.     (Am.  by  L. 

§  488.  Defect  m  affidavit.  ^^21,  ch.  200,  in  effect  Oct.  1,  1921.) 

The  want  of  a  title,  or  defect  in  the  title,  of  .Z^"  fS.1«  ^/f^^^^^^         ifXfi  "^L^^ 

an  affidavit  does  not  impair  it,  if  it  intelligibly  ^^^*  ^^  ^^  ^^  ^"^"^  ^^^  ^^  ^  ^''^'  ^'  ^^^^• 

S  H  is  mi^?"''  "'  '^''^'^  ^'""'^^''^  "  SCHEDULE  OF  LAWS  REPEALED 


Dorlfatfofl. — Code  civ.  proc.,  §  728,  without  chance;  ^    ,         e     r^'   •%     n         j 

made  applicable  to  justice  court  practice  by  code  av.  Code     of     ClVll     Frocedure, 

proc.,|3547,8ubd.6.    1 728.  originally  reviaed  from  code  2861-3115,3133-3158,3196-3109^3202-3214, 

of  proc.,  1 406.  QoiQ      QooooooK      QOOKo      a99/ 


§S  2231-2265, 

«icy\#x~tJAx«j,    vxKTKf — vAvu,    ujk<7vr    vAvoL    O^Ujh— 'OaI 

3218,   3223-3225,   3225a,   3226,  3322-3329. 

§  489.  Definition  of  personal  iniury.  Note. — tt  3121-3125  have  not  been  repealed  by 

A   personal   injury   includes  libel,   slander,    this  act.    They  relate  tointerpreterB  in  the  justlees' 

criminal  conversation,  seduction,  and  malicious    courts  of  Brooklsm.  which  seem  to  have  been 

prosecution;   also    an    assault,    battery,   faJse    transfeiied  to  the  municipal  court  of  that  borough 

064 


art.  21                                                LAWS  REPEALED  note           -^ 

and  may  be  of  force  in  fixing  the  tenure  of  office  of  courts  of  Albany  and  Troy,  are  repealed.     They 

such  officers.     They  were  not  repealed  by  the  are  declared  inapplicable  -  to   the  dty  court  of                '  ij/ 

municipal  court  act  of  New  York  of  1902.  nor  by  Albany  by  L.  1914,  ch.  368.  (  388.    They  are  de*               j! 

the  revision  of  1915  (L.  1915.  ch.  279),  although  clared  inapplicable  to  the  city  court  of  Troy  by               '*Jf 

other  sections  of  the  code  were  distincUy  declared  L.  1915.  ch.  647,  1 388.    They  are  declared  inappU-               ^_ 

to  be  inapplicable.     (3133  seems  to  be  obsolete  cable  to  the  municipal  coxirt  of  New  York  by 

and  is  repealed.  L.  1915,  ch.  279,  (  183.    (3218,  reUting  to  orders 

(t  3196-3202,  relate  to  the  mayor's  court  of  of  arrest  in  the  district  courts  of  New  York,  is                ,,. 

Hudson  and  the  recorders'  courts  of  Utica  and  repealed.    This  section  is  declared  inapplicable  to             ,   A^ 

Oswego.      The  mayor's    coxut  of    Hudson  was  the  municipal  court  by  L.  1915,  oh.  279.  1 183,  and 

abolished  by  L.  1895,  ch.  751,  and  is  superseded  is  therefore  obsolete. 

by  the  city  court  of  that  city.     The  recorder's  tt  3223-3225a,   relating   to  justices'    courts  of 

court  of  Oswego  now  seems  to  be  exclusively  a  Albany  and  Troy,  are  repealed.     These  sections                 -^ 

court  of  criminal  jurisdiction  (L.  1895,  ch.  394).  are  declared  inapplicable  to  the  city  courts  of  such               %^ 

The  only 'sections  that  seem  to  have  any  force  are  cities  by  L.  1914,  ch.  368,  §  388  (Albany)  and  by                 J 

H  3200.  3201,  in  their  application  to  the  recorder's  L.  1915,  ch.  647.  §  388  (Troy).     (  3225a  is  not 


sl 


court  of  Utica.    They  are  not  repealed  by  this  act,  specifically   mentioned   in   these    acts,    but   was                ^'^ 

but  §§  3196-3199.  3202  are  repealed  as  obsolete,  evidently  intended  to  be  included.                                          *  « 

H  3200, 3201  are  included  in  the  Utica  charter  by  a  §  3226,  relating  to  the  municipal  court  of  Roche»-            •    /^ 

separate  act  (L.  1920,  ch.  517)  and  repealed  by  it.  ter.  is  repealed,  as  it  is  covered  by  the  Rochester                ^  | 

{§3203-3206.    relating   to    the    city    court    of  charter,  L.  1907,  ch.  755.  { 529. 

Yonkers  are  repealed  as  superseded  by  L.  1893.  §  3227.  relating  to  appeals  in  the  same  court,  is 

ch.  416.  defining  the  jurisdiction  of  that  court  not  repealed  by  this  act,  but  is  included  in  the 

and  the  practice  therein.     §§3207-3214.  relating  Rochester  charter  by  a  separate  act  (L.   1920, 

to  the  district  courts  of  New  York  and  the  justices'  ch.  434)  and  repealed  thereby. 
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INDEX  TO  JUSTICES  COU 

B«f «r«oeM  AT*  to  MOtlotu 


Abfttamsixt  Kod  conttpuMMK. 
I.  Abatement. 

death  of  party  before  reversal  on  question*  of  law 

in  personal  injury  action  after  verdict 

verdict  after  death  of  party 

II.  Continuance. 

admianon  of  part  of  plaintifTa  claim,  oontinuanoe  of  actii 
death  of  party  in  peraon^  injury  action  after  verdict. .  . 
Burvival  of  aetionB  for  personal  injury  trhera  judtment  n 


ttmoaaSing  Mfton. 


[dace  of  trial  of  action  agalnit 

AlwtntMi. 

attaehioent  in  action  againit ,  . . . 

dcoxnation  for  eervice  of  summon*,  duration. . 


deaignalion  of  persons  on  whom  to  serve  amnmoDS 

filini  deai(nation  for  aervioe 

Aoknowledcmsnt. 

bond*  and  undertakinss 

pown  of  attorney,  fee  to  justice 

Account. 

I.  In  CHieral. 

production  of  book  of  aooount  on  trial,  how  compdled 

II.  Actions  on. 

bill  of  particulars 

eoMe  where  aotion  dLscontinoed ,    ...    

discontinuance  of  action  where  total  acoounta  of  both  parties  exi 
exhibiting  account  or  demand  or  statement  of  nature  thereof,  wl 

failure  to  deliver  aooount  or  bill  of  particulars,  eCFeot 

itcmB  of  account  or  demand,  neceasity  for  pleading. - .  . 

pleadins,  manner  of 

verification  of  account  or  bill  of  particulars 

4ctiom.    See  also  Pleadinl*. 
I.  Commencement. 

how  commenced  generally . 

voluntoiy  appearance  of  partis*  and  filing  complaint  a* 

II.  Actions  authomed  by  justice  court  act. 

against  constable  by  third  person  in  replevin  where  pnqmiy  c 
bonds  and  undertakings,  by  party  on  bond  to  people  or  puUic 

constable  for  not  [etuming  execution,  action  ag&inat 

costs,  action  to  recover  where  plaintiff  faib  to  commence  new  ac 

wrongfully  collected,  action  against  justice 

joint  debtor,  where  not  perBonally  served  in  previous  suit, . ,  . 
money  collected  by  constable  under  eiscution  action  against  a 
atrays,  actions  by  owner  to  recover  for  wilfully  aetting  Boimali 

Adjouminmt, 

amendment  of- pleading,  allowance  of  adjournment  after 

application  of  plaintiff,  proof  that  m^  be  required 

aiTpst  of  defendant,  right  of  justice  to  adjourn  on  own  motion .... 

attendance  of  witnesa,  warrant  of  attachment  to  compel 

commiadon  to  take  testimony,  on  application  by  plaintiff 

oonditiona  that  justice  may  impose 

eostody  of  arreatcd  defraidant  during  adjournment 
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INDEX 

Adjoununont — ContlniMd. . 

defendant,  application  on  joinder  of  issue 

applying  for  on  joinder  of  isaue.  Tequirementa 

demurrer,  adjournment  a'ter  deoioon  on 

diooharxe  from  arrest  on  adjouininent  by  cooaent  of  paitiM  or  application  of  plaintiS . 

entry  in  docket -book 

examination  of  non-reaident  plaintiff's  witoaM  as  ooodition  to  (rantinc 

tee  of  justice 

joinder  of  issue  before.  .,..■. , 

00  voluntary  appearance,  rifbt  of  juttioe  to  adjoun 

jury  trial,  where  demanded 

length  of  adioummenl 

on  application  hy  defendant 

on  application  by  plaintiff  for  commiadon  to  take  testimony 

without  consent  of  both  parties 

ninety  days,  adjournment  for  more. .... 

plaintiff,  on  application  on  return  of  summons  or  joinder  of  issue 

release  of  arretted  defendant  during  adjournment,  undertaking 

return  of  summons,  right  of  justice  to  adjourn  On 

strays,  hearing  on  claim  to  surplus 

subsequent  adjournment 

trial  by  justice  of  own  motion,  when 

undertaking  on  adjoununent  on  application  by  defendkot ,.....,. 

on  subsequent  adjournment 

where  defendant  arrested,  necessity  for 

witncea  comraitled  for  refusal  to  testify,  etc 


AdzDluloiu. 

allegation  in  answer,  by  failure  to  deny 

allegations  of  complaint  by  failure  to  deuy 

counterclaim,  plaintiff  of  validity  of 

part  of  plaintiff's  claims,  judgment  on  part  admitted. . 
«  of  action 


Affld&Tit. 

admissibility  of  ei-parte  affidavit  in  evidence 

debtor  imprisoned  under  eiecution,  affidavit  to  prooun  diaabarge. . 

defects  that  do  not  impair 

definition 

ei-parte  affidavit,  addmisaibility  in  evidence 

fee  of  justice  for  adminiatering  oath 

drawing 

filing  with  justice,  duty  of  justice 

proof  of  authority  of  attorney  to  appear 

sureties  on  bonds  or  undertakings  as  to  residence  and  property. . . . 

verification,  form  of . . . 

of  pleadings  by 

AgonU. 

arrest  for  misappropriating  funds  or  property 

replevini  right  to  make  affidavit  for  replevin  or  return  and  oontents 

strays,  right  to  act  for  principal  in  reference  to 

verification  of  accoimt 

pleadings  by  - 


Amendment. 

adjournment,  when  to  be  granted  where  amendment  allowed 

amendment  of  pleadings  to  promote  substantial  justice. . , 

appeal,  to  perfect . . 

bonds  and  undertakings,  defects  in 

costs  as  condition  to  allowing  amendment  to  pleadings 

immaterial  errors  and  mistakes,  to  correct  --.-....-...-..-..--..--...-..-.-..,.. 
pleadings  to  conform  to  proof 

where  demum>r  thereto  sustained 

power  of  justice  to  amend  process  and  pleadings 

return  of  justice  on  appeal,  notice  of  motion  for  order  where  county  judge  disqualified. , 

unknown  defendant,  amending  proceedings  to  designate  true  Or  (uU  name 

variance,  to  conform  pleadings  and  other  proceedings  to  proof , , . . . 

where  immaterial 

action  for  penalty,  by  whom  brought 

disposition  of  penalty  collected 

liabiUty  of  person  lisving  custody 


JUSTICE  COURT  ACT— Rbfbrencbs  are  to  Sections 
Another  actiSn  pending. 

demurrer  by  defendant 132 

to  counterclaim 146 


• 


I.  In  general. 

demurrer  to  i>art  of  oauaes  stated  and  answer  to  remainder 134 

grounds  for  demurrer  not  appearing  on  f aoe  of  complaint,  raising  by  answer . '. 147 

new  matter  constituting  defense  or  counterclaim,  pleading  in  answer  to  unverified  com- 
plaint   137 

when  deemed  controverted  without  denial 156 

partial  defense  in  answer  for  wrong 160  " 

mitigating  circumstances  in  action  for  wrong 167 

question  raised  on  demurrer 167 

right  to  plead  and  manner  of  pleading 167 

pleading  mitigating  circumstances  in  action  for  wrong,  necessity 160 

of  defendant 131 

severance  of  action  and  judgment  for  part  admitted  by 169 

specific  pleas,  limitation  of  actions 13 

unverified  complaint,  contents  to 137 

waiver  of  objections  to  complaint  when  not  taken  by  answer  or  demurrer 148 

II.  Form  and  riequisites. 

account  or  instrument  for  payment  of  money  only,  how  pleaded 149 

contents  where  complaint  not  verified : 137 

form  and  requisites  verification,  when  required 151 

judgment  on  counterclaim,  demand  for 168 

verified  complaint,  form  and  contents  of  answer 136 

III.  Specific  actions  and  proceedings. 

by  and  against  corporations,  corporate  existence,  necessity  for  proof  where  issue  not  raised 

by  verified  answer 253 

misnomer,  waiver  where  not  pleaded 171 

joint  debtors,  contents  in  action  against  joint  debtor  not  previously  served 342 

replevin,  demand  for  return  of  chattel  axid  damages 114 

strays  on  highwajrs,  contents  and  verification 353 

Answer  of  title. 

allegation  of  facts  showing  title  will  come  in  question 172 

costs,  action  to  recover  where  plaintiff  fails  to  commence  new  action 175 

allowance  to  successful  party  in  new  action 175 

where  action  discontinued. 175 

countersigning  by  justice 172 

deliveiy  of  answer  to  plaintiff 172 

to  justice 172 

discontinuance  of  action  on  delivery  of  undertaking  to  justice 174, 175 

where  title  brought  in  question  as  to  one  of  several  causes 179 

liability  of  sureties  on  defendant's  undertaking 173 

manner  of  pleading  titie 172 

new  action,  pleadings 178 

where  to  be  brought 174 

proceedings  after  answer  of  title  interposed 172 

right  to  interpose  answer  to  titie 172 

severance  of  action  where  titie  brought  in  question  as  to  one  or  more  causes 179 

summons  and  complaint  in  new  action,  depositing  with  justice 175 

titie  brought  in  question  as  to  one  of  several  causes  of  action,  proceedings  thereon 179 

undertaking  by  defendant,  form  and  content 173 

effect  of  failure  of  plaintiff  to  file 176 

jurisdiction  of  justice  where  plaintiff  fails  to  give 176 

liability  of  sureties 173 

where  defendant  arrested 173 

verification  of  answer  setting  up  titie 172 

writing,  necessity  that  allegation  be  in 172 

Appeals.. 

I.  When  appeal  may  be  taken. 

party  entitied  to  appeal 427 

poor  persons,  right  to  defend  appeal  as 43 

take  appeal  as 43 

review  by  appeal  as  exclusive  remedy 426 

straying  animals,  from  order  upon  claim  for  surplus 358 

ttrays,  from  final  order  in  procedings 367 

II.  Taking  appeal.    " 

costs  of  action,  payment  on  service  of  notice  of  appeal 430 

ooinrt  to  which  appeal  must  be  taken,  county  court  of  county  where  judgment  rendered . . .  427 

entry  in  docketrbook 468,469 
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INDEX 
Appeals — Continued. 

II.  Taking  appeal — Continued. 

extending  time,  order 429 

service  of  order  granting 429 

to  appeal  where  party  dies  before  expiration  of  time 429 

extension  of  time  for  appeal  by  heir,  etc.,  of  deceased  party 429 

fees  of  justice  for  making  return,  payment  on  servioe  of  notioe 430 

issue,  datein  appellate  court 446 

limitation  on  time  to  appeal 428 

manner  of  taking 42S 

notice  of  appeal,  demand  for  new  trial 442 

form  and  service 428 

mailing  to  justice 430 

payment  of  fee  of  justice  for  making  return 430 

service  on  justice  or  clerk 430 

service  on  respondent  by  delivering  to  derk  of  appellate  court 432 

service  through  ixMt-office,  manner  of 431 

service  upon  respondent 432 

service  where  justice  dead 430 

serving  undertaking  to  stay  with 434 

when  may  be  served  on  clerk  of  appellate  court 430 

supplying  defects  or  omissions  by  amendment  or  otherwise 433 

time  that  must  elapse  before  appeal  taken  after  entry  of  judgment 428 

within  which  appeal  may  be  taken  where  summons  not  personally  served 428 

must  be  taken  after  entry  of  judgment 428 

III.  Return. 

amendment,  notice  of  motion  for  order  where  county  judge  disqualified 448 

contents  generally • 438 

where  new  trial  demanded 438 

death  or  incompetency  of  justice,  manner  of  making  return 441 

fee  of  justice  for  making 324 

further  return,  compelling  by  attachment 440 

compelling  where  justice  removed  to  another  county 440 

how  compelled 440 

justice  non-resident  of  state,  how  return  made 441 

power  and  duty  of  justice  to  make  after  expiration  of  office 439 

time  within  which  justice  must  make 438 

IV.  Stay  of  proceedings. 

act  necessary  to  make  stay  effective 436 

allowance  of  sureties  on  undertakings 435 

exceptions  to  sufficiency  of  sureties  on  undertakings 435 

sureties  taken  for  notice  of  vexation  of  delay,  effect 435 

failure  of  sureties  to  justify,  effect  on  undertakings 435 

filing  undertaking  with  derk  of  appellate  ooxirt,  effect 437 

serving  notice  on  respondent 437 

when 437 

justification  of  sureties  on  undertakings 435 

new  trial  on  appeal,  undertakings  to  stay  execution  of  judgment 448 

undertaking  to  stay  execution  upon  judgment 434 

service  with  notice  of  appeal 434 

V.  Hearing  and  determination. 

calendar,  date  on 450 

challenge,  review  of  determination  by  justice 238 

directing  new  trial  where  appellant  not  entitled  to  new  trial  in  appellate  court 453 

dismissal  of  appeal  for  failure  to  prosecute 450 

error  in  fact  in  proceedings  not  affecting  merit  in  appellate  court 455 

judgment  directing  new  trial,  proceedings  before  justice 454 

of  appellate  court  in  cases  where  appellant  not  entitled  to  new  trial  on  appeal 453 

on  appeal 451 

judgment-roll,  by  whom  prepared 459 

what  constitutes 45£ 

new  trial,  directing  before  same  or  another  justice 451 

notice  of  hearing • . . .  45< 

papers  on  which  appeal  heard 451 

restitution,  effect  on  bona  fide  purchaser 45( 

on  reversal 4Sk 

reversal  of  judgment  in  personal  injury  action  on  question  of  law,  abatement  by  death  of 

party 46: 

on  stipulation,  proceedings  thereon 4^ 

scope  of  review 451 

setting  off  costs  against  recovery 45( 

stipulation  by  respondent  to  reverse  judgment 44{ 

straying  animals,  dismissal  of  appeal  from  order  on  claim  for  surplus  on  proof  of  paymoit. .  35 

when  appeal  may  be  brought  to  hearing 4f^ 


JUSTICE  C»UET  ACT— Refehencbs  are  to  Sbctionb 

ApptalM — ContinuMl. 

VI.  New  trial  on  appeal 

oompromwe.  acceptance  of  offer  and  prooeedings  tbaraon 

admiBsibilitj'  of  unaccepted  offer 

after  iarae  joined,  aoceptanoe  of  offer  and  proc«edlliC8  thMVon 

OOata  where  recovery  does  not  exceed  offer 

leea  than  offer 

<dFeT  of  judgment  after  iasue  joined 

by  one  of  several  defendants  after  ianie  joined 

■everuice  on  offer  by  me  of  aeveral  defendanta  after  iame  JMned 

coata,  amount 

demand  (or  in  notice  of  appeal 

diivctins  new  trial  before  juetioe  where  not  entjtled  to  new  trial  on  appeal  ■  . 

iaaue,  date  of 

offer  of  judftment,  time  within  which  to  be  served  after  sarvloe  at  notiee  of  a 

right  to 

undertaking  to  render  appeal  effectual 

undertaking  to  stay  execution  of  judgment  to  perfect  appeal 

VII.  CoBlB. 

diaburaement  that  may  be  included  in 

new  trial  on  appeal 

irtiere  new  trial  cannot  be  had 

directed 

directed  before  aame  juBtJoe  or  another 

not  had.  award  and  amount 

Ippearuice. 

authority  of  attorney  to  appear,  how  conferred  Bod  approved 

commencement  of  action  by  voluntary  appearance  of  parties 

entry  of  time  of  appearance  in  docket-book 

failure  of  deleodaat  tu  appear,  effect 

guardian  ad  litem  for  infant  plaintiff,  appointment 

in  person  or  by  attorney 

infanta  by  guardian  ad  litem 

non-suit  where  plaintiff  (atla  to  appear 

one  bouE  after  return  of  sununona,  right  to  make 

parties,  transfer  of  action  to  anoUier  juatjoe 

plaintiff  when  defendant  arrested 

replevin,  proceedings  where  defendant  does  not  appear 

ArrMt. 

I.  In  general. 

action  to  recover  money  or  property  embesiled  or  mi8am>lied,  proving  facts  on 

made  as  condition  to  recovery ...,,,. 

joinder  of  issue  after  arreat 

summons  aocoropanying  order  of  aireat,  when  returnable 

time  for  service  of  ffluninons  BCcompsn3ing  order 

II.  When  order  to  be  granted. 

action  for  fraud  or  deceit 

actions  in  which  order  may  issue 


debtor  about  to  abscond 

defaulting  witness  after  judgment  rendered 

fine  or  penalty,  action  to  recover 

joint  debtors,  action  against  one  not  previously  served 

miBapprapriatioa  by  factor,  agent,  broker  or  other  fiduciary 

of  property  by  public  officer,  attorney,  or  officer  of  corporation .  . 

misconduct  or  neglect  in  professional  employmeat 

non-resident  defendant 

official  neglect  or  misdonduct 

personal  injuries,  actions  to  recover  damages . 

plaintiff  non-resident 

proof  on  which  order  granted 

property,  action  for  injury  to 

undertaking  required  as  condition  of  granting. 

woman,  right  to  issue  order  of  arrest  for 

III.  Order. 

attaching  to  summons 

contents  generolly 

entry  in  docket-book . .  . 

tee  to  justice 

subscribing  and  endorsing  o 
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INDEX 
Arrest — Continued. 

IV.  Executing  order. 

appearance  of  plaintifiF  before  justice,  failure  to  appeer*  effect r 66 

time  within  which  to  be  made 66 

custody  and  detention  of  prispner,  adjournment  of  trial 184 

generally 67 

time  prisoner  may  be  detained 67 

duty  of  constable 65 

failure  of  plaintiff  to  appear  before  justice  onietum 66 

fee  for  arresting  and  oommiting  persons  in  special  proceedings 326 

executing 326 

notifying  plaintiff  of 326 

manner 64, 65 

mileage  for  notifying  plaintiff  of 326 

notifying  plaintiff  on  execution  of  order '.  66 

return  by  constable 66 

taking  defendant  before  justice 65 

another  justice 65 

V.  Privilege  and  exemption. 

discharge,  notice  of  application  for  order 73 

of  privileged  person  as  bar  to  new  arrest 73 

by  whom  granted 73 

proof  upon  which  granted 73 

generally 73 

VI.  Discharge  from  arrest. 

adjournment  of  trial  by  consent  of  parties  or  upon  application  of  plaintiff 185 

after  appearance  by  plaintiff 68 

appearance  of  plaintiff,  application  on 68 

basis  of  application  where  made  on  return  of  order 69 

effect  on  execution  of  discharge  after  judgment 71 

jurisdiction  of  discharge  before  judgment 71 

fee  of  justice  on  hearing  application 324 

grounds  for  discharge 70 

motion,  notice ^ 68 

new  proof  by  plaintiff  on  motion 69 

notice  of  motion,  time  for  and  upon  whom  served 68 

proof  on  which  application  may  be  made  after  return  of  order 69 

undertaking  required 184 

Assault  and  battery. 

denial  of  jurisdiction 4 

Assignee. 

lease,  redemption  after  execution  of  warrant  in  summary  proceedings 406 

replevin,  right  to  maintain  action  where  tiUe  acquired  after  wrongful  taking 92 

Assignment. 

contracts,  counterclaim  in  action  on 139 

Attachment. 
I.  In  general. 

priority  of  warrant  of  attachment  levied  over  execution  from  another  court 286 

replevy  or  property  levied  upon,  right  to 89 

II.  When  granted. 

actions  in  which  warrant  may  be  granted 74 

affidavit  on  which  warrant  granted,  contents  and  filing 75 

facts  that  must  be  proven  to  procure  warrant 75 

joint  debtors,  actions  against  those  not  previously  served 343 

security,  fee  of  justice  forbearing  application  for  increase 324 

undertaking,  form  and  contents 77 

III.  Warrant 

<^nn<»Ting  to  summons  or  endorsing  thereon 76 

entry  in  docket-book 468, 460 

fee  of  justice 324 

form  and  contents 76 

IV.  Execution  of  warrant. 

custody  and  care  of  property  attached 78 

effect  of  judgment  rendered  where  summons  not  personally  served  and  defendant  does  not 

appear 88 

fee  for  executing 326 

hearing  and  determination  of  action  where  summons  not  served 88 

inventoiy  of  attached  property 78 

manner  of  execution 78 

perishable  property,  order  directing  sale 79 

sale  of 79 
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JUSTICE  COURT  ACT-^Eefbimjnces  are  to  Sections 


Attachment — Continued.  u[:^' 

IV.  Execution  of  warrant — Continued. 

proceedings  where  summons  not  personaUy  served .,  88 

proceeds  of  sale  of  perishable  property,  disposition 79 

redelivery  of  property  to  defendant,  undertakings 81 

return  of  warrant,  contents  and  execution v    86 

delivery  to  justice  of  bonds  or  undertakings  received 8^ 

sale  of  perishable  property ,fl| 

service  of  summons  and  warrant  on  defendant 80 

time  within  which  warrant  must  be  executed  before  return  day  of  summons 78 

when  to  be  executed 79 

V.  Vacating  or  modifying  warrant. 

dismissal  of  action  on  vacating  warrant,  when 87 

effect  of  vacating  wrrant 87 

fee  of  justice  for  hearing  application dSH 

increasing  security,  motion  for, 86 

new  proof  by  plaintiff  to  sustain  attachment 86 

papers  on  which  motion  made  to  vacate  or  modify  warrant  or  incj^^ase  security 86 

power  of  justice  to  vacate  on  own  motion 86 

.  proof  required ; 86 

VI.  Claims  of  third  persons. 

action  by  defendant  on  bond,  when  may  be  maintained 84 

bond,  form  and  contents 82 

defendant's  right  where  recovery  on  bond  exceeds  amount  due  plaintiff 86 

delivery  of  attached  property  to  third  person  on  execution  of  bond 82 

extent  of  claimant's  liability  in  action  on  bond 83 

VII.  Jurors  and  witnesses. 

defaulting  juror  generally 232 

jurors,  criminal  liability  for  resisting 232 

defaulting  juror's  fee  of  justice  for  warrant  of  attachment  for  delinquent 345 

witnesses  generally 192 

fees  for  procuring  and  serving  attachment  against  defaulter,  by  whom  paid 193 

service  within  adjoining  oouxUy 194 

AttomeyB. 

I.  In  general. 

arrest  for  misconduct  or  neglect,  in  action  for 61 

poor  persons,  certificate  of  attorney  as  to  good  cause  of  action  or  defense 38 

verification  of  account 168 

pleadings  by 163 

II.  Appearance  and  authority. 

appearance  of  party  by 32 

authority,  how  conferred  and  proved 34 

constable  making  service,  right  to  act  as  attorney 33 

law  partner  or  derk  of  justices,  right  to  act  as  attorney  in  action 38 

poor  persons,  prosecuting  or  defending  for ^ 

when  and  how  leave  granted  to  prosecute  or  defend  as Std 

who  may  act  as  attorney  in  justices  court 33 

AiictionB. 

perishable  property  attached,  sale  at 79 

sale  under  execution  to  be  held  at  public 289 
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Bailment. 

levy  and  sale  of  interest  of  bailor •  207 

rights  of  purchaser  of  interest  of  bailor  under  execution 297 

BaUot. 

preparation  on  formation  of  jury  at  trial 230 

LkS. 

arreet  in  action  against  agent  for  misappropriating  funds 61 

Bastard.  . 

fee  of  justice  for  indorsing  warrant  for  apprehension  in  another  county 325 

warrant  for  apprehension  of  person 325 

Bill  of  particulars. 

failure  to  deliver,  effect  of '.     Ip^ 

vhen  may  be  required 1^ 
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INDEX 
BillB  and  notes. 

counterclaim  in  action  on  bill  or  note  assigned  after  due  date 139 

joinder  of  parties  severally  liable 28 

effect  on  rights  of  defendant 30 

pleadingSt  manner  of 140 

verification  of  pleadings  by  attorney  or  agent  of  party 16S 

BUnkB. 

mandate  to  be  free  from 464 

Bon*  fide  purchaser. 

effect  of  issuance  of  execution  before  purchase 294 

order  of  restitution 458 

Bonds. 

acknowledgment 416 

actions  on,  jurisdiction d 

bond  by  party  on  bond  given  to  people  or  public  officer  by 424 

permission  to  prosecute  bond  given  to  people  or  public  officer 424 

additional  security,  when  may  be  required 423 

affidavit  of  sureties  as  to  residence  and  property 420 

amendment  as  to  defects 410 

approval  by  justice ^. 420 

change  of  parties,  effect  on  bond 425 

defects,  amendment : . . .  419 

deposit  of  funds  for  protection  of  sureties 422 

examination  or  re-ezamination  of  sureties 42S 

execution  by  fidelity  or  surety  company 421 

manner  of 416 

fee  of  justice  for  drawing 324 

copying,  and  certifying  and  filing 325 

filing  with  justice 417 

form  as  to  liability  where  executed  by  two  or  more  persons 420 

joint  and  several  where  executed  by  two  persons  or  more 420 

justice  or  constable  forbidden  to  buy  for  purpose  of  bringing  action,  etc 484. 485 

justification  by  fidelity  or  surety  company 421 

levy  on  negotiable  bonds  under  execution 296 

new  sureties,  enforcing  order  for 423 

whenmay  be  required 423 

party  joining  with  sureties  and  execution,  necessity 421 

requisites  as  to  form 418 

sureties,  number  of 421 

required,  number 416 

surety  or  fidelity  company  as  equivalent  to  two  sureties 421 

variance  from  statutory  form,  effect 418 

Books. 

L  In  general. 

production  of  book  of  account,  how  compiled 201 

11.  Of  justice  of  the  peace.  • 

certificate  to  accompany  books  and  papers  deposited  with  clerk 47S 

demand  by  derk  on  death  of  justice 474 

duty  of  justice  as  to  papers  filed 481 

failure  of  justice  to  deposit  on  removal  from  town  or  city  or  on  being  removed  from  office, 

effect .^ 472 

proceedings  to  compel  delivery  to  town  or  dHy  derk  of  books  and  papers  of  justice 475 

Breach  of  peaoe. 

when  criminal  contempt  punishable  by  jufltioe 19 

Breach  of  promise  to  marry. 

jurisdiction  excluded 3 

Brokers* 

arrest  in  action  for  funds  or  property  misiq>plied 61 

Buildings. 

breaking  open  buildings  to  replevy  chattel 101 

C 
Gertiflcate. 

justice  of  the  peaoe  to  accompany  dooket-book  depositedSrith  clerk 472 

Challenges. 

peremptory  challenges  of  trial  jutotb  . . .  -. 291 


JUSTICE  COURT  ACT— RMrEK»»cj»  ake  to  8i 

urty  md  mttntiMiMiwi. 

mae  to  aotion  that  denuDd  wu  boo^t  or  aold  oi  iwdved  foi  proMOi 
■table 

iMorooiuUbleitottobuyelaim 

give  coDoidentian  for  havios  debt  or  olaim  pUoed  in  hands  tot  eollm 


it  of  wife  to  MM  or  be  aued  alone 

Is. 

Bdiclion  of  action  by  persoa  aggrieved  to  recover  forfrated  oliattel .  . 


nition  against  waooi  of  MnployM 

■diction  of  juitioe  of  adjoining  town  of  action  aaaiast  rMdeot 

v*.  ligbt  of  tax-payer  to  lit  in  action  by  or  ■gsfnirt 

ima^pToceediofi,iK>jurisdicti>Hiiaat*t*lneitieiofMeond«lass,  . . 

M  action  may  be  brought  in  adjoining  town 

•rk. 

lotit  of  books  and  paper*  of  tiutice  with  oa  lemord  from  <Ace  or  tion 

raetlc*  Act. 

louuy  prooeedinci  governed  by  artide  ei^ty-three. 

iniim  to  teke  tastimony.  See  Depoeitions. 


lalielKnafMtionby.  . 


icHM  by  and  aoinat  corporations,  aUcgatJon  of  inoorpMation 

misDomer  of  ooiporation,  waiver  whm  not  pleaded 

ions  against  joint  debtors  not  previously  swed,  aUegatioiw  ID  eonqrii 

mission  of  alte^tiontv  failure  to  deny 

nplaint  oot  stating  cause  of  action,  demuner 

missal  wbrae  title  to  real  proper^,  shown  by  plainlift 

it  pleading  of  plaintifl 

m  ai|d  requiai tea,  aoeount  or  tDStramcmt  lor  Pigment  of  money  oaljr  li 

verification,  when  ctmiplaint  may  be  verified 

leottons  oonetituling  ground  for  demurrer,  waiver  when  not  raised  by 

vise  with  (ummoni 

ilevio,  damage*  for  iojuiy  to  ohattd 

hrer  of  ohjeotlons  th^  complaint  doe*  not  gMe  sufficient  taeta  where 


o  informer  for  penal^  or  forfdture 

peal  fmr  new  trial,  after  issue  Joined 

before  issue  joined 

'ly  defendant,  coots  where  plaintiff  fail*  to  re 


right  to  make  and  acceptance  of. . 
unaooepted  offer  Bs  evidence 


dnding  Sundays  or  holiday  in  compulation. . 

wbm. 

Igmentby.  See  Judgment. 

nputation 

tVidisiiualtfleation  where  idated  to  party. . . 


INDEX 

Constables. 
I.  Ingenoral. 

attorney*  right  of  constable  to  aot  as 33 

duty  on  making  civil  arrest 65 

oath  ol  constable  in  ohar^  of  trial  jury 256 

remuneration  limited  to  fees 483 

-Teward,  forbidden  to  accept  in  certain  cases 483 

sureties,  action  against  to  recover  money  collected  on  ezecatioi^ 312 

II.  Powers,  duties  and  liabilities. 

attachment  against  defaulting  witness,  power  to  serve  in  adjoining  county IM 

care  of  attached  perishable  property 79 

damages  for  wrong  delivery  of  chattel  in  replevin 113 

execution  in  replevin,  liability  for  failure  to  make  return  in  time 310 

indoraing  time  oif  receipt 284 

liability  for  amount  thereof  on  failure  to  return  within  live  dasns  after  return  day 810 

exhibiting  to  creditor  personal  piopeiiy  levied  on 289 

expiration  of  term,  completion  of  execution 313 

liability  for  delivering  repi0vied  diattel  to  claimant  where  plaintiff  fails  to  give  security . . .  107 

of  sureties  after  expiration  of  term  to  complete  execution,  etc 313 

misdemeanor  to  induce  suit  or  buy  bonds,  etc.,  for  |>roseoution 484 

not  to  be  interested  in  suit 484 

buy  bonds,  etc.,  for  prosecution 484 

payment  qf  amount  of  judgment  to  justiceon  xeium  of  exeoution 299 

penalty  for  wrong  delivery  in  action  for  replevin 113 

power  to  take  chattel  under  execution  of  replevin 119 

^                          purchase  of  property  at  execution  sale,  yalidity 292 

^^                    *  return  to  service  of  subpoena  as  evidence 191 

P^l^.                        sale  of  personal  property  under  execution,  posting  notice  of  sales 288 

jfjjl                       subpoena,  power  to  serve 191 

f/m                       surplus  after  paying  judgment  from  money  collected  on  execution,  payment  to  debtor ....  299 

^r                          venire,  criminal  liability  for  false  return 228 

III.  Execution  of  mandate  and  process. 

arrest  on  execution  against  persons 301 

attachment 78 

breaking  open  building  to  replevy  chattel '.  101 

<nistody  and  detention  of  prisoner  under  order  of  arrest 67 

executing  in  person  and  not  by  deputy 466 

order  of  arrest  generally 65 

return,  notifsring  plaintiff 66 

power  to  take  chattel  under  execution  in  replevin 119 

requisition  in  r^evin 100 

resistance  to,  execution  by  sheriff 467 

return  of  execution  against  property 299 

sheriff,  execution  by  on  resistanee 467 

IV.  Fees. 

attachment  against  defaulting  witness,  by  whom  paid 193 

generally  in  action 329 

prepayment  am  conditiofi  ta  rendering  service 331 

serving  venire,  prepajrment 226 

prooeediiigB 326 


OoDStruction. 

liberal  construction  of  pleadings 163 

Contempt. 

breach  of  peace  amounting  to 19 

conunittment,  requisites 23 

d^aulting  juror 229 

disorderly  conduct  amounting  to 19 

fee  of  justice  for  dtfawing,  etc.,  ndnate  or  record  of  conviction 325 

execution  upon  conviction 325 

hearing  before  punishment,  neeessity  for 21 

power  of  justice  of  peace  to  punish 19 

punishment,  disposition  of  fine 24 

fine 20 

imprisonment 20 

veoord  of  conviction,  contents  and  filing 22 

resistance  to  execution  of  mandate 19 

warrant  for  arrest  of  offender 31 

what  constitutes 19 

Continuance. 

actions  before  another  justice,  fee  of  justice  for  order 324 

feefor  serving  order  directing  continuance  before  anotlMr  justice 326 
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Contracts. 

attachment  in  action  for  breach ^  ...  74 

counterclaims  in  actkm  on  aMigDod  oonrtraoi 191^ 

failure  to  plead  counterclaim  in  aotioti  ai  baninc  MCiem  on 140 

joinderof  causes  of  artioii  od 180 

juiisdiotion  of  aetloti  fof  breaoh 8 

penon  making  for  benefit  of  another  as  trustee  of  express  trust 27 

pleading,  contract  for  pasnment  of  money  only,  tuanner  of 140 

CmiTersion. 

arrest  in  action  for 01 

attachment  in  action  for 74 

ConTiction* 

defaulting  witness,  entry  of  nsiiiilta  ol  OMvtotlon,  fiaMaiid  OMM  ih  docket  book 107 

minute  of  conviction  as  judgment 107 

Gopios. 

duty  of  justice  to  furnish  copies  of  papers,  etc 482 

Corporatioxui. 

I.  In  general. 

levy  on  negotiable  bondsof ^ 206 

pleadings,  verification  by  whom  ma4e 168 

residence  for  jurisdictional  purposes.. 10 

II.  Actions  by  and  against. 

allegations  as  to  incorporation 170 

attachment  ih  action  against 75 

designation  of  person  on  whom  to  serve  summons,  revocation 65 

jurisdiction  of  person,  generally 11 

when  corporation  deemed  resident  of  town 10 

juror,  right  of  stockholder  to  act .  ^ 287 

misnomer  of  corporation,  waiver 171 

statute  under  which  corporation  offgiaiaed,  naeessity  for  aUe^ng 170 

summons,  manner  of  service 51 

on  railroad  corporations 58 

summons,  service  where  designated  person  is  dead  or  non-resident  of  county 55 

revoked 55 

trial,  corporate  existence,  necessity  for  proof  where  issue  not  raised  by  verified  answer ....  258 

waiver  of  misnomer  of  corporation 171 

III.  Foreign  corporations. 

allegations  as  to  incorporation 170 

attachment 75 

summons,  manner  of  service 51 

verification  of  pleadings,  by  whom  nuule 158 

when  corporation  deemed  resident  of  town 10 

CkwtB. 

I.  In  general. 

amendment  of  pleadings,  payment  of  costs  as  cotufition 157 

recovery  of  cOsto  wrongfully  collected 328 

setting  off  costs  against  recovery  on  appeal 456 

what,  constitutes  costs 314 

II.  To  whom  and  when  awarded. 

compromise,  where  plaintiff  fails  to  recover  more  favorable  judgment 218 

continuance  of  action  after  severance  by  reasop  of  fldmissison  of  part  of  plaintiff's  demand  169 

defendant  not  united  in  interest  who  recovers  judgment 322 

discontinuance  because  defendant  infant,  costs  denied 316 

by  absence  of  justice,  costs  denied 316 

in  action  on  account  where  total  account  exceeds  jurisdiotion 267 

of  action  on  answer  to  titie 175 

dismiiwal  of  complaint  where  title  to  real  property  comes  in  (Question  on  plaintiff's  showing.  177 

disqualification  of  justice,  costs  denied 316 

judgment  of  justice,  when  costs  denied  in  action  on 320 

upon  verdict  or  dedsion 269 

neither  party  entitied  to  costs,  when 316 

poor  persons,  prosecuting  or  defending  as 40 

to  whom  costs  in  favor  of  paid 48 

replevin,  when  denied  both  parties 316 

successful  party 314 

III.  Amount. 

attachment  against  defaulting  witness,  fees  paid  for  procuring  and  serving 193 

commission  to  take  testimony,  right  to  disbiirsement. 328 

damages,  as  dependant  upon  recovery  of 317 

demurrer 318 

i 


•<.■*' 


INDEX 
Costs — Continued. 

III.  Amount — Continued. 

expenses  of  oommiasion  to  take  testimony  in  addition  to  amount  limited 317 

fees  paid  by  advene  party,  right  to  indude  in  oosts  if  suoceasful 332 

payable  by  adverse  party  as  part  of  oosts  when  paid  by  suooessful  party 832 

increiased  oosts,  denial  where  publio  offioer  joined  with  person  not  entitled  to  increased 

oosts ,-.  319 

to  defendant  in  action  against  public  offioer 310 

for  official  act 310 

when  defendant  entitled  to 819 

limitation  on  amount  of  costs 317 

recovery  from  justice  of  costs  not  allowable  after  collection 328 

transfer  of  action,  including  fees  before  transfer 479 

IV.  LUbiUty. 

attachment  against  defaulting  witness,  fees  for  procuring  and  serving 193 

guardian  ad  litem  for  infant  defendant ^ 36 

plaintiff 85 

non-suit,  plaintiff  on  entiy  of  judgment 268 

poor  persons,  prosecuting  or  defending  as 40 

V.  Security. 

allowance  of  sureties 315 

amount 315 

demand  for,  service  on  plaintiff  and  filing  with  justice 314 

•exoept^'on  to  sureties  on  undertakings,  time  for  service 315 

foreign  corporation,  action  by 315 

justification,  time  within  which  sureties  must  justify 315 

notice  of  filing  of  undertaking,  service 315 

justification,  time  for  serving '^ 315 

time  within  which  to  be  given  after  demand 815 

undeitaking,  contents  and  execution 315 

VI.  Particular  actions  and  proceedings. 

against  state  or  public  officer,  increased  oosts  to  defendant 319 

joint  debtor,  action  against  joint  debtor  not  previously  served 344 

strays,  decision  in  favor  of  persons  answering  petition 359 

*  Vn.  Taxation. 

constable's  fees  and  expenses  in  replevin , 108 

generally 321 

mileage  fees,  duty  of  justice  in  taxing 827 

proof  of  payment  or  incurring 321 

Vlll.^On  appeal. 

compromise  after  issue  joined  for  new  trial 445 

disbursements  that  may  be  included  in 457 

new  trial  directed  before  same  justice  or  another 451 

on  appeal,  amount 447 

of  costs  and  to  whom  awarded ^  . . . .  444 

where  new  trial  cannot  be  had '.....  462 

Counterdaim. 

account  or  instrument  for  payment  of  money  only*  how  pleaded 149 

action  in  which  attachment  issued,  effect  on  counterclaim  where  defendant  not  personally 

served 881 

admission  by  plaintiff  of  counterclaim,  right  of  plaintiff  to  judgment  for  excess 266 

assigned  claim,  in  action  on 139 

barred  by  failure  to  plead 140 

bill  or  note  assigned  after  due  date,  action  on 139 

definition * 138 

demiurrer,  grounds  for 144, 145 

excess  over  plaintiff*s  demand,  judgment 264 

executor  or  administrator,  demand  against  decedent  in  action  by 143 

}>,                                demand  in  favor  of  decedent  as  counterclaim  in  action  against 142 

^                                judgment  where  counterclaim  in  action  by  exceeds  demand 143 

m                        failure  to  plead  as  barring  action  on 140 

'                                when  not  bar  to  action 141 

judgment,  demand  for 168 

effect  on  defendant's  right  against  third  person 264 

for  affirmative  relief 265 

where  counterclaim  for  less  than  plaintiff's  daim  interposed 266 

is  over  two  hundred  dollars 264 

only  interposed 266 

jurisdiction  of  court,  counterclaim  limited  by 139 

pleading  in  answer 136, 137 

residue,  right  of  defendant  to  maintain  action 264 

rules  respecting  allowance 181 

setoff  against  plaintiff's  demand 26^ 
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CountwroUiio — Oimtiniwd. 

tnigtee,  counterclaim  in  notioa  Bgainst 

demuidinfavorof  benaficiaTy  uoouotadMrn  JnMtionacBiut. . .  . 
whKt  oonititutofl 

CoUDtlM. 

execution  acuiut  wages  of  employeM 

juiiadiction  of  sotion  by  county  officer  in  olBoiBl  capacity 

juror,  ri^t  of  tax-payer  to  Bit  in  aotiou  by  or  acainat 

levy  on  negotiable  bond  of  county  bebnstnc  to  debtor 


County  elvrk. 

criminal  oontempt,  filing  reootd  of  coDvieton 

docketing  judgment  on  transcript  generally 

fKon  anotber  county , 

filing  tnuwcript  itaued  by  another  county  cleric  of  docket  ol  juitiae'a  judgn 

tranaoriptaf  docket  of  justice's  judgment,  duty  to  fumi^ 

judgment,  duties  on  receiving  for  Sling ^ 

ConntT  court. 

MinoTal  of  action  to  vhoe  jury  cannot  be  obtained  injustice's  court. . .  , 

Oountr  Judgfl. 

stiQring  proceedings  to  permit  appeal  from  ordu'  oi   ' 
taxation  ol  oonstaUe's  fees  and  ezpeiksea  in  replevii 

OrlmM  ii'*^  orlmliula. 

verified  aLegations  or  denials,  effect  for  criminal  prosecutions . . 

Crbahul  ooxmnaaon. 

denial  of  juiiadic^oo 

Orimlnal  proBMutlon. 

teea  provided  by  jnstioe'*  oourt  a«t  not  ^plicable 


in  highway  proceedings,  fee  foe  notifying  jurors  to  attend . 
false  inpriaomnent  tor  failure  to  discharge  debtor  imprisoned 
mitigatioD  as  partial  defense 

pleaiUngin  action  for  wrong ^ 

replevin,  demand  in  answer 

fixing  damage*  in  verdict  OT  judgment 

right  to  recover  for  injury  to  chattel 

wrong  delivery  by  oonatable  of  chattd 

■trayiog  animals 

strays.  maliciouB*ei«are  of  Bllecedstny 

subpoena,  disobedience,  liability  to  party  sut^ioeoaiDg 

pMtb. 

I.  In  general. 

jurisdiction  denied  of  action  brought  by  eiecutor  or  admimttrator  (ol 
II.  Effect  on  pending  actions  and  proceedioga. 

appeal  from  justice's  judgment,  service  of  notice  when  justicf>  dead . . 
justice,  docket-book  at  evidence  in  action  on  judgment  after  death  of 

filing  undertaking  to  stay  proceedings  on  death  of  justice 

rehim,  how  made  after  death 

parties,  death  of  party  after  verdict  in  action  for  wrong  as  abating  ac< 

extension  of  time  for  appeal  by  heir,  etc.,  of  deoeaaed  party 

verdict,  v^idity  where  rendered  after  death  of  party 

Decodont'g  mtatt. 

creditor's  aodon  against  next  of  kin,  etc.,  jurisdiction  denied 

Dwtolt. 


IMMllt. 

judgment  on  verified  complaint  where  defendant  defaults,  entry . . 
proving  case  where  defendant  fails  to  appear  or  answer 


INDEX 

Defects. 

Kffidavits,  delects  that  do  not  impair  it 

amending  pleadinip  and  proMcdiOBsto  cure  iinmsterial 

dinesardiDs  immaterial  defects  in  pleadinsa  and  proceedingB . . 

Detetuee. 

pleadingB  in  anawfT 

Deflnltiom. 

affidavit 

counterclaim 

failure  of  proof 

injury  to  property 


pCTBonal  injury 

trustee  of  an  eipretv  trust 

variuiee 

Dettutnd. 

•Smative  judgment  on  eounterolaim 

copy  of  account  aUeEetfin  pleading 

jury  trial,  neceimty  Bad  time  for 

Demurrer. 

I.  Inaeneial.  • 

ameDdment  to  pleadings  where  demurrer  sustained 

effectof  faildre  of  party  to  amend  ptna'tinpwhwe  demurrer  sustained 

pleading  of  defendant 

over,  adjournment 

where  danurrer  not  well  founded 

ri^t  to  interpose 

trial  fee  of  justice 

II.  Complaint- 
answer  to  causes  of  action  not  damurred  to 

form  of 

grounds  for , , 

of  demurrer  not  appearing  on  face,  raising  objections  by  answer 

specification  of  ground  of  objectionB 

waiver  of  objections  when  not  taken  by  answer  or  demurrer 

ni.  Answer. 

count«relaim,  ground  for  demurrer 

defense,  groimde  for  demurrer 

failure  to  specify  objections  to  connt''rclaim.  effect 

mode  of  specifying  objeetloiM  to  oounteavlalm 

partial  defense,  question  raised  on 

apedfying  objection  to  counterclaim 

Deporit. 

book*  and  papers  of  justice  on  removal  from  office  or  froU  town  or  ct^ 

Depoeitloiui. 

adjoununent  of  trial  where  a;^cation  made  by  plaintiff,  right  to  altd  lengUt  of . . 
application  for  commission  to  examine  witneB,  irtiea  and  how  made 

attendance  of  witneesee,  power  of  commissionera  to  compel 

certificate  of  eiecution,  form  of 

commission,  form  and  contents 

to  ewKmine  witoese  upon  inteiTogatories 

when  and  how  granted 

without  interrogatories  on  oonseni  of  parties 

oommissionerB'  fees  for  taking  and  returning  testmioay 

disbursements  as  part  of  costs  of  tnal 

evidence,  depositions  as 

objection  to  competency  or  crediUlity  of  witnen , 

relevancy 

executions  and  return  of  commission,  manner  of 

exhilst,  annexing  to  commission 

exiKose  of  serving  subpoena 

fees  of  oommiHHioner  for  subpoenHs  and  administering  oaths 

justice  for  hearing  application  for  commission 

making  returns  sod  certificate  on  deposition  from  court  of  record 

order  and  settling  interrogatories,  etc 

taking  deposition  on  commission  by  court  of  record 

filing  by  justice 

inspection  by  either  party,  when  allowed 

manner  of  ezecutJon  on  commission  without  interrogatories 

taking  testimony  of  witness  on  oommlsslOD 
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Depoiitloni — Conttnucd. 

notioe  for  eomrpiffiion  by  yiaintill  ouido  Vt 

notice  of  applicatioD  tor  oommiBsioa,  when  Kquired  ■  ■ 


oath  of  witQBM,  power  of  commuaioaer  to  Kdminjpter 

oibI  inteiTOK&tonea,  neoeanty  for  fivins  aotloe  of  tinM  Kiul  plaM  of  ex>i 

on  consent  of  psrtiea 

poctage  for  tetLding  ftod  retunimc  eoiniQuakin  and  papers 

poat-offiM,  when  depontiQD  moat  be  depontBdiB 

power  of  coDunuaionerB  to  mlqioena  witneBBee 

moeipt  of  depodtioDa.  duty  of  Justioe 

ietiini,aeitifiaat«o(ei«eutiofiBafuffieient 

toiuatioe 

Mttlement  of  interroffatorlea , 

mibseriptioiw  by  commiwioner.  naling  depoaition  and  addreanng  to  cle 
supreamon  of  depoaitioaa,  application  for  order 

Kroundi  for ..,.,,. 

teathnoDyof  witncw,  rwluciiisbowritinsandsabacribtiig 

taJcen  on  eomnu vJon.  neeeasity  for  inaeitUMl  question  and  anawera 
without  intcTTOJtatories,  annexins  aectioD  206  la  oommiBaion ,  .  ■ . 

effect  of  obiectioiu  to  ninyHppf 

a  iame  mbpoeoft  to  and  oonwel  |»ttendjui 

extenaian  of  time  to  appeal  From  judsment  agaiDSt  testator 

IHibunomaiita. 

DoetBOD  appeal,  iocludinB  diBbunement 

Dtaoontinuuice. 

actiaa  on  account  ezoeedins  in  total  four  hundred  doUara.  ■ 

CMta  denied  on  diaoontinuance  by  absence  of  juatice 

where  defendant  infant 

BO»«uit  where  ptaintiC  (tiaoontinuai 


aetion  aftar  warrant  of  attoohmeat  vacated 

appeal  for  failure  to  pioaeoute  after  beins  on  c^endar .  . 


wheo  ertninal  contempt  puoiihable  by  tuatioe . . 


inBtBMad  noata  to  defendant  for 

Docbt-book. 

•a  property  of  town 

by  whom  fumiabed 

eertificate  to  aooompany  where  depooited  mth  olerk 

copy  of  entriee,  duty  to  f  umiBh 

4epoeitins  with  clerk,  certificate  to  accompany 

town  or  city  clerk  on  removal  from  town  or  city 

deeiEDatlon 

4utyo(juBtioetokeep. , 

antriea,  how  made , 

of  booka  depoBled  witti  town  or  eity  cleA  aa  preaumptfan  ovMeDe> 
to  be  made  therein 

«atryof  minute  of  conviction  of  defaulting  witneoH 

oral  pleading) 

ovidenoe  before  juatioa  of  mattera  stated  thereiD. . 

entriea  Id  doeket-book  deposited  with  town  or  ci^  dwk  aa  preauta 
in  action  on  judgment,  when 

examination  by  any  peraoa - 

written  pleadinBi,  reference  to ,,.... 


execution  acaiast,  when  and  how  issued 

itlon. 

eoatiiiuanoe  of  action  after  part  of  plaintiff's  demand  admitted  ■ . 


^ 


EmploTM. 

execution  Bgoinst  eamiuse.  wh«Q  and  how  iasued 

EndoTBoment. 

summoDS  in  actioD  to  Tecover  penalty  or  forfeiture 

Brron. 

amendment  of  proeen  or  p1«)uliiiga  and  pioceedingi  to  oorreet  inunalarisl 

disrGB&rdinc  inuuat^rial ..-.,......,,,-. 

■iCApo. 

debtor  impruoned  under  execution,  affidavit  autliotuuigdiaoluirgeBadefenM 

jurisdlnUon  of  action  for  escape  from  jail  libertiei 

Evldonce. 

admisdbility,  adjoununeDt.  testimony  of  witnev  examined  oo  appUoatlon  for 

affidavita,  ex  parte  affidavit,  admisaibility 

certifieatea  of  eonstaUe  to  service  of  subpoena 

ropy  of  minutes  of  evidence,  duty  of  justice  to  furnish 

depoeitlona,  adminibility  and  effect 

docket-book  in  action  on  judgment 

documentary,  oonatable's  return  to  execution  in  replevin  as  evidence  in  action  on  u: 

entries  in  docket-book  as  evidence  before  justice  of  matter*  itated  thenin 

of  Justine  deposited  with  town  or  city  cleric  aa  presumptive  evidsDioe 

failure  of  proof  defined 

Iranacript  of  docket-book  as  evidence  before  same  justice 

KiMUtions. 

I.  In  general. 

application  for  leave  to  issue,  whete  made  on  tnuwcript  docketed  in  anotJier  oo 

effect  of  discharge  of  defendant  from  arreet  after  judenent 

priority  of  execution  levied  over  execution  of  another  court 

replevy  of  property  Beiaed  under,  right  to 

suieties  of  constable,  liability  for  money  collected  ou  execution 

II.  When  to  issue. 

earnings  or  salary  of  debtor,  when  and  how  issued 

fine  against  delinquent  witnns 

imposed  on  defaulting  juror,  to  collect 

judgment  against  joint  debtor  not  previously  served 

docketed  in  county  clerk's  office,  issuanoe  of  execution  tv  county  clerk .  . 
power  of  justice 

to  issue  where  judgment  docketed  in  county  clerk's  office 

time  within  which  justice  may  iMUe 

Ill,  Issuance. 

constable  to  whom  directed 

disqualified  justice  may  issue. 

entry  of  kind  of  execution  in  docket-book 

time  in  docket-book 

fee  of  justice  issuing  or  renewing 

form  and  contents  upon  judgment  for  money  only 

joint  debtors,  indorsement  of  names  of  parties  not  served 

judgmentdocketedincounty  oleik'aoffioe,  foimof  exmnitionon  tnnsoript,  .  ■ 

on  transcript 

liability  of  oonstaUe  for  failure  to  return 

power  of  justice ■  ■  - 

renewal,  manner  of 

of  execution,  time  within  which  may  be  made 

period  of  renewal 

power  of  justice  whose  office  has  expired 

replevin,  collection  of  money  by  aame  execution ,  ,  , 

form  where  execution  is  for  chattel  and  money  both 


separate  execution  (or  collection  of  money 

requisitea  in  general 

action  to  recover  penally  or  forfeiture 

requisiteewbere  summons  not  peiMQallyacrved  inaction  in  which  attadimen 

return,  when  to  be  made 

time  of  receipt,  indortement  by  constables 

town  or  dtyolerk  on  death  of  jnstlee 


■      JUSTICE  COURT  ACT— RjarttBiKCia  are  to  Sbctio 

Eneutiou — Ccmtliuud. 

IV,  Axaiiut  propel^. 

j<^tdebtois,  indotMrnentof  ii4iiieotp»rtiMiiotMrre<l 

judcment  for  money,  nquiiitea 

lovy  to  be  mkde  befoia  return  day . 

□eweieoutioii  after  diMhaiie  o(  dgbtor  from  in 

order  of  praferenoe 

penmlty  or  forfuture,  execution  on  judgment  tor . . 

Kplery  of  property  Mind  imdw  rijihtto 

TepT«aeDlAtiT«  of  demMaed  debtor,  oouuterdatm  34 

requudtei  (enerally 

V.  Action  to  reoover  chattel. 

ooUeetion  of  money  under  Hune  ezMution 

contenta  of  ezeoution 

dii«etion  to  latiaf  y  eiun  of  iMoney  out  of  property 

evidence,  return  to  aieoutlon  In  aotkm  OD  undertoldoB 

f orm  ftod  ooat«ota 

judgment  in  replevin 

maimer  of  execution 

power  of  oonetable  to  take  chattel  under  eieoutioQ  in  re^evin 

teqniiitea 

•eparateeieeutianforcoUeetionofiiioaay 

to  whom  directed 

VI,  Return  and  latiafaetion, 

entry  of  time  of  return  and  faota  rdating  thereto  In  dooket-booh 

fee  for  eolleding  money  by  virtue  of  auoution 

makinc  return  and  payment  to  iuftloe  of  amount  of  judcmcDt 

nrphu,  retuniing  to  debtor 

VII.  Levy  on  personal  property. 

1.  In  general. 

banktnlla 

UU  or  evidecoe  of  debt  iaaued  by  moneyed  ooiporation  to  dreuUte  ai 

bond*  of  goremment,  itate,  ormuniapali^., 

current  money 

deUvoy  of  oucrent  money  levied  on 

eiempt  property  generally 

indonemrnt  of  levy 

joint  [ooperty  of  debtor  lerved  and  thoM  not  aerved 

negotiable  bond*  of  corporation 

pledgOT,  Intereatof 

poundaae  where  execution  aettied  after  levy 

2.  Lien. 

bona  fide  purchaaer  before  levy,  iffeet  of  eseeution 

peraooalptoperty  bound  by  oieeution 

Vnl.  Sale. 

1.  Insmeial. 

defarint  or  taking  down  notice  of  aale,  penalty 

defeiae  to  aetiona  for  penalty  for  i*r4mMw,f  01  taking  down  notice  of  m 

notice  of  Bale,  contenta  and  poating 

place  and  lime  for  poatiDg 

public  auction,  aale  to  be  hdd  at 

purohaae  by  eooatable,  validity 

validity  aa  affected  by  omiaBoa  to  give  notice . . 
taking  down  0 
2-  Fcraonal  proper^. 

eihiliiting  property  to  credittw  on  written  recpMrt. . 
gotdcoin 


pledcor,intcnatof,ri^ta  of  purchaaer,  . . . 

aeOinginloteandpareda 

Agaiaatpcnon. 
1.  Ingcacral. 

euatody  of  iodgment  debtor 

defaultiiigwitiKaB  to  collect  fioMimpoaed. . 


defaultinc  witnea*  for  failure  to  pay  t 

■  jail  btertiea,  debtor  deemed  in  eoatody . . 

liberty,  when  debtor  entitled  to 


itcf  ddioquentw 


■zMutlons — ConUnuod. 

IX.  Against  peraon — CoDtinued. 
I.  Iq  leneial— Continued. 


INDEX 


irtien  may  issue 

woman,  ri^t  to  iome  esHutiaD  tf""^- 

2.  DischarKe. 

affidavit  to  prontre  disahargQ 

damagea  for  failure  to  diaoharge 

duty  of  allelic  or  jailor  ob  Moeinng  affidaTit 

effectOD  vaUdi^of  judsinentMtotKOperty - 

e«ci^>e,rac^pt  of  affidavit  authoriiingdiaeliaiceaa  defense. 

filing  affidavit  with  county  olerk 

penalty  (or  not  dieohartfng 

when  judgment  debtoieutitled  to > 

IXMUton  and  admfaitotnrtori. 
I.  Ingenersl. 

juriediotion  of  action  against  on  claim 

n.  Actions  by  and  agaliurt. 

count^rolaim  in  aoti<Hi  againet  in  Tepraeeotative  capadty  of  demand  belonging  to  decedent 


^ 


judgment  against  where  counterclaim  exceeds  demand  in  b< 

jurladletion  of  action  against 

of  action  tv 

to  recover  for  wnxi^tll  death 

partiee,  necessity  for  joining  beneficiaiy  in  actionaby 

III.  Actions  by  and  against  deoedcDt. 

eztensiDD  of  time  to  appeal  from  judgment 

benqit  proporty. 
Sec  Eiiecutions. 


F^i«  ImprisoniiMat. 

denial  of  jurisdiction . 


I.  In  general. 

payment  by  advetse  party,  tight  to  Inohide  in  ooats  if  suoaessful .  .  .  . 
poor  persons,  liability  where  proeeouting  or  defending  action  as ...  . 

pcepayment  as  oondidon  to  rendering  service 

private  person  executing  mandate 

provision  of  Justice's  Court  Act  limited  to  tees  in  civil  sotiaa 

II.  Justice  of  the  Peace. 

amount  generally  in  action 

attachment  against  defaulting  witneM,  by  whom  paid 

genenlly 

in.  Con«t«blea. 

generally 

prepityment  for  serving  venire 

IV.  Jurors, 

attending  and  serving  upon  trial  of  action  or  apeoialpTOoeedings 

prepayment  as  condition  to  gummoaiag  jurcc 

V.  Witneases. 

each  day'e  actual  attendance 

tendering  fe«e  on  serving  subpoena 

riducUriaB. 

alrest  in  action  for  misappropriating  funds 

nnM. 

arrest  in  action  to  recover 

collection  and  disposition,  fine  imposed  for  eriminal  contempt 

time  within  which  fine  must  be  tranamittedtoovenew  of  die  poor. . 


defaulting  juror .  . 

witDMS,  how  impoeed 

proceedings  where  6ne  impoeed  alter  judgment  reodeced.  . 

right  to  impose  after  judgment  rendesed 

dispodtion  of  fine  avunst  delinquent  witnees. 


JUSTICE  COURT  ACT- 

Tinm — Continued. 

jmudiction 

nouanoD  of  fine  impooed  on  defaulting  juror 

niplevy  of  property  araied  for  ooUeotian  of  fine,  richt  to. . 
witaeMea.rBfunl  to  Attend  or  testify 

Joniga  ooeponiltioaB. 


futttAtana. 

I.  Inseoeiml. 

amount  of  recoTtty 

ooUuaivcrecovetybyuiotlier,  wbetiDOtKbar 

endoraement  on  aummona 

execution  in  action  to  recover,  requiaites 

jail  libertiM.  denial  to  debtor 

juriadiction  of  action  by  oommon  ititomot 

to  recover  forfeited  chattel 

notice  of  Mle  under  Execution,  detaaiDK  or  t«kint  dowD . . 
U.  Of  office. 

[aihireotjustice  to  pay  over  money 


Fnud. 
rrMfaoldar. 


GMmlihment. 

levy  of  eiecutioi)  agaiiut  wacea,  earnjngi,  or  anlAiy  of  jodgnent  d 

Gold. 

Bale  of  (old  coin  levied  00  under  execution *  .. . 

Ooanlian  and  ward. 

I.  Guardian  od  litem  of  Infant  plaintiS. 


conaent  of  guardiaD  to  appointmcttt,  Kiving  and  fiEac-  - 

lirtiDity  for  costs 

II.  Guardian  ad  litem  of  infant  defendant. 

application  for  appointment,  by  wluunnuMfa 

tq>pointment,  necessity  for 

conaent  of  guardian 

liability  of  guardian  tor  coat* 


animalistiayltig  on  highways-    SeeStnys. 

fees  for  notifying  jurors  to  attend  to  assess  damaoss. . 


int^ara) 


t«tumabUon.. 


Wft"  ttholdf^  I 


ddinquent  witness,  limit  of . . 
discharge  of  judgment  debtor : 
exeoutioD  ai^inat  person. .  . . 
fee  of  justioe  for  wairai 


WW*,^ 


•Moutkiii  acMnst  iaoome of  debtor. . 


'  capadtytoBue 

Kiuadiftu  ftd  litem  for  infMit  (MeDdknt . . 


oampromuse  of  uitioa  for  penalty  or  torfuture .  . 
'      luriadidtion  of  Kction  for  penalty  OF  forfeiture .  ■ 

lans  and  inn  kMp«ni. 

'.'■''  diBQiulified to  actasjustioeof  tfaepeace 

AunrftUM  compsnifls. 

reaidatioe  for  juriBdiotional  purpoeee 


judgment,  time  frota  wbioh  mtereat  begiiia  to  n 

IfregnlttttlM. 

amendmeDt  of  prooeedines  tmd  pleadinsa 

diaregardiog  immaterial -,.,., 


data  of  ianie  in  appelUte  court . . 

joinder  before  adjourmnant  wbere  bodi  partaea  appe*r .  ■ 

irhen  to  be  joined  senerally 

where  partiea  voluntarily  appear 


JftU. 

delinquent  witnea*,  duty  of  jailor  to  keep  where  fine  not  paid 

iftUlUMTtlM. 

debtor  deemed  in  cuitody  while  admitted  to 

jurisdiction  of  ttetiona  for  eacape 

penalty  or  forfeiture,  confinement  under  execution  acaioat  person .  . 

Jsint  dabton. 

I.  Procedure  where  all  not  served. 


docketins  judgment  Bgainat  part  of  joint  debtorsin  county  plerk'a  office 

effect  of  iudgmentaeainBt  part  otdebtori 

enforoement  of  judgment 

executiononjudpnentagainatpartiiadaraamentafiUHneof  party  not  served.  , 

judnnent  against  those  served 

tRURcript  of  judgment  against  part  of,  contflnla 

II.  Action  againBt  one  not  served  in  previous  suit. 

annrra,  oont«Dta 

complaint,  contenta  and  veriSoation 


judgment,  amount,  rendition  and  entry 

provisional  remedies 

Jndgmant. 

I.  In  general. 

demand  for  affirmative  judgment  on  oountaMlaim 

interest 

judgment-roll  on  appeal,  what  constitute*  on 

pleading,  manner  of 

proof  of  facts  coofeniag  jurisdiction  in  action  on  judgment,  when  required .  , 

■'  satisfaetion.  power  of  disqualified  justice,  to  tatiafy  upon  payment 

IL  Confeaaon. 

affidavit  of  indebtedoeas  and  honesty .  .  .  : 

;■>  .  amount  or  judgment,  Uiat  may  be  rendered  by 

>''-'<  appearance  of  parties  before  justice 


JUSTICE  COURT  ACT— Rbfbbbnces  a.rb  to  Section 

at — ConUnusd. 

•Diemaa — Continued  - 

iurisdiction 

node  of  ooofeaaiiig  judgment 

power  to  enter  judgment  upofi 

time  Sot  enteriiiB 

ralidity  vhere  oot  eonfeased  in  eonfonnity  with  statutr 

■rrilten  and  signed  confeeaion 

entry  on  plaintiff's  verified  eompUuat  irtiere  defendant  fails  to  aptiear  or 

verified  oomplaint  served  with  summons 

when  plaintiff  must  prove  case 

endiUon  and  entry. 

admission  of  part  of  plaintifTs  demand - . . 

after  death  of  party,  death  before  verdict 

compromise,  on  defendant's  offer  and  idaintifTs  written  acceptance 

counterclaim,  action  by  defendant  for  residue 

affimiBtive  relief,  judgment  for 

in  favor  of  party  having  laixer  claim 

only  interposed  for  leas  than  plaintiff's  eUm.  admission  by  plaintiff. 

set  off  to  equal  plaintiff's  claim 

decision,  upon 

defaulting  witness,  minute  of  conviction  at  judgmeat 

discharge  of  jury,  power  of  justice  to  render  after,  where  parties  conSMit 

entry  in  dooket^book 

lee  of  joBtice  for  entering 

four  days  in  which  to  render  and  enter  judgment,  right  of  justice  to.  .  . . 

index  in  docket-book 

joint  debtors,  docketing  judgment  in  county  elerk'a  office  where  all  not  s 

effect  of  judgment  agsinst  part.of  joint  debtors 

transcript  of  judgment,  contents 

when  all  not  served 

married  women,  against 

names  of  parties,  entering  in  index  to  docket-book 

remission  of  part  of  verdict  and  judgment  for  residue 

rendered  and  entered  forthwith,  when ,.,.,... 

replevin,  final  judgment,  what  awarded  by 

filing  damages  or  value  of  chattels 

stipulation,  by 

time  for  rendering  and  entering 

verdict,  upon 

docketing. 

docketing  judgment  in  another  county,  right  to  and  effect. of. 

transcript  in  county  clerk's  office,  on 

of  judgment  where  all  joint  debtor*  not  •ervad 

'ranscript. 

county  clerk,  duties  an  receiving  traiMciript 

delivery  by  justice  on  payment  of  fee 

disqualified  justice,  power  to  give 

docketing  judgment  in  county  clerk's  offios 

duty  of  justice  to  deliver  on  payment  of  fee 

entry  of  transcript  given  in  docket-book 

expiration  of  lenn,  power  of  justice  to  give  aflar , 

fee  of  iuBtice  for  granting 

filing  in  county  clerk's  office 

judgment  as  judgment  of  county  court  after  filing  transcript 

replevin,  contents 

ri^t  of  town  or  city  clerk  to  issue  where  justice  diM 

time  within  which  traoBcript  may  be  filed  in  county  clerk's  office 

Dffeot. 

collusive  recovery  of  penalty  or  forfeiture  as  bar 

joint  debtors,  effect  as  lo  debtor  not  served  of  judgment  against  part   . 
of  judgment  against  part 

joint  debtors,  judgment  against  part 

judgment  docketed  on  transcript  in  county  clerk's  office  aa  lien  on  real  l 
Snforcemeot. 

discharge  of  prisoner  or  debtor  under  execution,  effeot 

earnings,  salary,  or  wages  of  debtor,  enforcing  judgment  against 

joint  debtors,  enforcement  of  judgment  where  all  not  served 

costs,  when  denied  in  action  on  judgniaat 

docket-book  as  presumptive  evidence,  when 


INDEX 
jQdgnMnt — Continued. 

X.  Actions  on — Continued. 

jurisdiction 3 

when  proof  necessary 162 

proof  where  docket-book  lost  or  destroyed *. 480 

Jurisdiction. 

I.  In  general. 

action  involving  title,  where  plaintiff  fails  to  file  undertakin|[ 176 

actions  transferred  to  justice  by  another  justice 470 

civil  jurisdiction  generally 3 

confession  of  judgment 5 

demurrer  to  counterclaim  for  lack  of 146 

jurisdiction  of  person  of  defendant 132 

subject  of  action 132 

denial  of  jurisdiction  in  certain  eases 4 

limitation 2,  4 

parties 10 

penalties  for  strays  in  excess  of  jurisdictional  amount 346 

vacating  warrant  of  attachment  as  affecting  jurisdictioili 87 

waiver  of  objections  to  jurisdiction  where  not  taken  by  answer  or  demurrer 148 

II.  Denial  of  jurisdiction. 

accounts 4 

assault  and  battery 4 

creditor  of  decedent,  actions  to  recover  to  extent  of  assets  paid  onr  distributed 4 

criminal  conversation 4 

death  by  wrongful  act,  action  by  eiecuto^  or  administrator 4 

'executor  or  administrator,  action  against  as  such 4 

false  ihipiisonmeiit 4 

libel r 4 

malicious  prosecution 4 

people  for  spoliation,  conversion,  etc 4 

of  state  party,  where 4 

seduction 4 

alander 4 

title  to  real  property  coming  in  question 4 

III.  Of  persons. 

corporations 11 

natural  persons 11 

receiver  in  supplementary  proceedings,  action  by 12 

representative,  action  by 12 

town  or  county  officer 11 

IV.  Particular  actions. 

bond  conditioned  for  payment  of  money,  action  on 3 

breach  of  contract 3 

conmion  informer,  jurisdiction  of  action  to  reoovtir  ptauAty  or  forfeiture 7 

escape  from  jail  liberties,  actions  for 3 

executor  or  administrator,  actions  against  on  daim 3 

fine,  action  to  recover 3 

injury  to  property 3 

judgment  of  court  not  of  record,  action  on 8 

of  record,  action  on 3 

penalty,  action  to  recover 3 

or  forfeiture  by  person  aggrieved 6 

personal  injury 3 

replevin. 3 

surety  bond  taken  by  justice,  action  on 3 

Jury  and  Jurors. 

I.  In  general. 

additional  jurors,  entry  of  order  for  in  minutes 234 

from  by-etanders 234 

how  obtained 234 

ballots  of  jurors,  preparation  and  depositing  in^ballot  box 222 

depositing  names  of  jiirors  who  have  served  in  second  box 223 

delinquent  juror,  fee  of  justice  for  warrant  of  attachment 325 

drawing  panel 225 

entry  of  names  of  persons  returned  in  docket-book 468,  460 

fee  of  justice  for  precept  to  notify  jury 325 

jury  hat,  delivery  of  certified  copy  to  jtistice 220 

fees  of  clerk  for  delivering  copy 220 

for  court  not  of  record 219 

liability  of  clerk  for  failure  to  deliver  copy 220 

limiting  names  of  residents  to  tentorial  |uriKliotio&  of  Jwtioe 220 

two  or  more  lists,  combining 221 


JUSTICE  COURT  ACT---R4**b»»cb8  abs  to  Sectioi 
Jury  and  Juron — Contlnusd. 

1.  In  geDB»l — Continued- 
new  venire,  when  to  be  iamed 

Temovkl  of  &ctioii  to  oounty  oourt  where  juiy  eaoftot  be  obtAined 

talesmeo  or  •dditiomtl  juion 

veaira,  fee  of  iuatioe 

when  new  to  be  executed 

II.  Delinquent  jutot. 

attachment  acainst  defaulting  juion.  b 

criminal  liability  for  r«  '  ' '  _ 

execution  to  collect  fine  BtiwaM  on  d«ladltiiiK  JnraH .  . 

failure  to  appear  as  contempt 

f«ea  of  justice  for  drswins.  etc.,  minute  oi  record  of  oc 

execution  upon  eonviotion 

fine  to  be  imposed  on  defaultini  jurois 

liability  where  attachment  isKied 

remiinion  of  fine  Impooed  OD  defaultios  jurors 

III.  Formation  of  jury  at  trial. 

ballot,  how  prepared 

depoaitins  b«Ilot  in  box 

drawing  jurors 

fee  for  notifying  juror  to  attend 

of  justice  for  empaneling  and  sweariac 

jury  li«t,  drawing  jutots  from , 

number  of  jurors 

rV.  Fees. 

attending  and  serving  upon  trial  of  action  or  special  proceedings 

for  notifying  jurors  to  attend 

in  highway  proceedings  to  asacsa  damages 

JOtiM's  OOUlt. 

place  of  holding 

room  in  which  liquors  sold  or  adjoining  room  not  to  ba  hdd  in 

JMtisa  court  Mit. 

irtien  to  take  effect 

JdiUeag  ot  tb*  pesos. 
I.  In  general. 

buying  bonds,  etc..  to  prosecute  prohibited , 

consanguinity,  how  computed 

criminal  contempt,  what  oonctitutea 

disqualified,  not  to  ait 

.induacments  for  business  prohibited 

liability  tor  oasts  wrongfully  collected  ■ . . . ; 

misdemeanor  to  offer  induoements  tor  buaoess  or  buy  bonds,  etc..  to  pn 


tarem  keepen  dlsquaUOed. . 
n.  Powers  and  duties. 

books  and  papers,  depositing  with  clerk  of  town  or  dty  on  removal  ihtt 

on  removal  from  office .  , 

books  and  papers,  effect  of  failure  to  make  deposit 

proceedings  to  compel  delivery  to  town  or  d^  elotk 

certificate  to  accompany  books  and  papers  deposited  with  clerk 

criminal  contempt,  power  to  punish , 

disqualified  Justics.  duties  that  may  be  pwformed  by., 
duty  to  make  order  transferring  at  ' 

expiration  of  term,  power  to  give  transcript  after 

>r  renewal  thereafter 

re,  duty  to  take  oogniaanoe  •!  eivil  wrtfaMu. . 

papers  filed,  duty  to  preserve 

penalty  for  not  paying  over  money 

subpoena  duces  tecum,  issuance 

supreme  oourt,  when  power  posMned  by  justice 

III.  Fees. 

attachment  against  defaulting  witness,  by  whom  paid .  , 

prepayment  as  condition  to  rendering  servioe 

■pedal  prooeedingi  or  aetionB  not  before  justieb  erf  peaoe 

when  associated  with  another  justice 


Sii 


Xeflstetare. 

juatioe  of  the  peace,  duties  oE  memben  to  tnke  oogiiiiaace  of  civil  Ewtions . .  . 

JJbtl. 

denial  of  iurisdiction 

liana. 

eiwution  ag&inst  wages,  salary,  etc 

penonal  property  bound  by 

transcript  in  county  deck's  office,  judcment  aa  lien  on  real  praperty 

Limitation  of  actions. 

period  ol  limitationB  geaerally 

pleading  statute  of  limitation,  necessity  tor 

etrays,  action  to  recover  animal  eMied  or  dunasea  for  seimre 

UQUon. 

justice's  court,  holding  in  room  where  traffic  in  liquors  authorised  not  permit! 

Lunatta. 

tetum  on  appeal  where  justice  becomes  lunatic 


notioe  of  appeal,  t 


KaUdouB  proMCUtlon. 
denial  of  jurisdiction .  . 


definition 

eimoution  by  constable  in  person  and  not  by  deputy 

private  person,  when  may  be  allowed 

fee  for  serving  to  commence  special  proceeding 

of  justice  for  mandate  to  commence  special  proceedingii .  . 

to  private  persoos  executing  mandate 

mileage  to  oonstable  in  serving  or  executing 

private  persons  executing  same,  powera  and  liabilities 

requintes  generally 

reDstance  to  execution  as  criminal  contempt. 

execution  by  sheriff 

seal,  necessity  lor 

Matriad  wonwn. 

capacity  to  sue  and  defend  without  joining  husband 

judgment  against,  right  to  rendered  and  enforced 

Haitar  and  serrant. 

execution  against  wages  of  employee '....... 

MUeaca. 

affidavit  of  eonstabJe,  eontents ': 

constable's  mileage  in  serving  summons , , 

duty  of  justioo  in  ttudng  mileage  fees 

execution  of  order  of  arrest,  for  notifying  idaintifT  of 

how  computed 

notifying  jurom  to  attend 

uwn  iJIj'iTr  executing  mandate  in  special  proceedings 

,'-'"'    where  mandate  servad  or  executed  ai 

two  or  more  mandates  are  served  on  same  journey .  . 


failure  of  justice  to  pay  over  money 

justioe  or  constable  buying  bonds,  etc.,  for  proeemtion .  , 


amending  pleadings  or  proceedings  to  correct 

waiver  of  misnomer  of  corporation  in  pleadioBS 

HiatakM. 

amending  pleadings  or  proceedings  to  correct  irnmateiial . , 

correction  of  mistakes  in  perfeetiag  appeal . .  . .- 

disregarding  immaterial  errors  and  mistakes 


JUSTICE  COURT  ACT— RuMMNcae  are  t 


I  aiecution  on  curreDt  mone]r 

n  bank  billi  under  eiecation 

'  Bold  coin  leviect  on  under  eieoution 

tl  corporation. 

ion  agttinit  wage*  of  employee 

,  right  of  Ux-pByer  to  «it  in  aoUon  by  or  agun*t  -  . 

n  negotiable  bonda  of 

ons,  mftQner  of  service 


Iment  of  ple&dinga  or  prooeadingH  to  ooriect 

roceedings  to  show  true  or  full  nsme  of  unknown  defendant .  . 

mer  of  coiporationB  in  Mtioas  by  or  againat,  waiver 

wn  defendant,  manner  of  dedgnating  In  nunmoni 


og  judgment 

where  idainliff  faiU  to  appear  after  driendant  arreoted .  . 
if  plaintiff  to  submit  to  after  committing  cause  to  fury . . 
to  be  rendered 


!  personal  property  under 


iMJoti  to  take  testimony,  power  to  administer 

ible  in  charge  of  trial  jiuy,  foim  of  oath 

Fiuatice  for  administering 


ises.  form  of  afErmation 

lode  of  swearing 

ther  mode  in  lieu  of  preeciibed  form . . 


in  acti«n  for  misconduct  or  neglect  in  office 

a  recover  money  or  property  embesated  or  misapplied 

when  entitled  to  increase  in  action  against 

tiona  Bgainat  salary  or  earnings 

lent  against  delinquent  witness  in  favor  of  officer  to  whom  fines  ari 

i<;tion  of  action  by  town  or  county  officer  in  official  capacity 

«tion  of  pleadings  in  action  by  pubhc  officer  in  behalf  of  state  , 


I,  supplying  omissions  in  prefecting  appeal .  . 
to  plead  orally 


r 


INDEX 
Ovtneen  of  the  poor. 

fines  imposed  for  contempt,  payment  to .  . 24 

on  defaulting  juror,  payment  to 22^ 

strasong  animals,  when  proceeds  of  sale  to  be  paid  to 356- 

P 

Papers. 

copies,  duty  of  justice  to  furnish 482 

fees  for  furnishing 482 

fee  of  justice  for  filing  paper  required  to  be  filed 324 

making  copy 324^ 

Partial  d«f eiiae. 

pleading  TnitJgfttifig  circumstances  in  action  for  wrong 160- 

Parties. 

I.  In  general. 

amending  pleadings  or  proceedigns  to  correct  name 400 

designation  of  unknown  defendant 57 

substitution  of  parties,  bonds  and  undertakings,  effect  of  substitution  on 425 

II.  Capacity  to  sue  and  defend. 

demurrer  to  capacity  of  plaintiff  to  sue 132 

counterclaim 146- 

infants 31 

married  women 28 

III.  Necessary  and  proper  parties. 

beneficiary,  necessity  for  joining  in  action  by  executor  or  admialitrafor,  e*o 27 

husband  of  party,  necessity  for  joining 28 

real  party  in  interest,  necessity  for  prooeeutlon  Of  Mftiiom  by ... , 27 

trustee  of  an  express  trust  defined 27 

necessity  for  joining  beneficiary  in  action  by 27 

IV.  Joinder  and  non-joinder. 

defendants,  who  may  be  joined 26 

demurrer  for  defect  of  parties 132 

misjoinder  of  parties  plaintiff 132 

parties  severally  liable  upon  same  written  instrument 29 

persons  severally  liable  upon  written  instrument,  effect  on  rights  of  defendant 30- 

plaintiffs,  who  may  be  joined « .  2^ 

Partnership. 

in  general,  residence  for  jurisdictional  purposes 1<^ 

summons,  service  on  partnership  doing  business  in  county  other  than  that  of  residence 62 

Penalties. 

I.  In  general. 

animals  straying  on  highwasns 345- 

execution  in  action  to  recover,  requisites 282 

failure  to  discharge  persons  imprisoned  on  body  execution 305- 

jury  list,  penalty  imposed  on  clerk  for  failure  to  deliver 22(K 

justice  of  the  peace  for  not  pasdng  over  money 491 

notice  of  sale,  defacing  or  taking  down 290* 

replevin,  penalty  for  wrong  delivery  of  chattel  by  coostable 113- 

strays,  amount  of 346 

I>enalty  for  wilfully  setting  animal  at  large 362 

II.  Actions  for. 

amount  of  recovery 8- 

..-  -animab  strasong  on  highway,  by  whom  brought 345 

.'-''               disposition  of  penalty 345 

arrest  in  action  for 61 

collusive  recovery  by  another,  when  not  a  bar 9- 

endorsement  on  summons 49 

jail  liberties,  denial  to  debtor 301 

jurisdiction 3- 

of  action  by  common  informer 7 

person  aggrieved 6 

notice  of  sale,  defense  to  actions  for  penalty  for  defacing  or  taking  down 29(K 

Perishable  property. 

sale  of  attached  property 79 

Personal  injuiy. 

arrest  in  action  for 61 

death  of  party  after  verdict  as  abating  action 461 

definition 489 
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Pantnul  InJaiT — Continued. 

joiader  of  eaiuat  o(  uitioii  for 

jurisdictioD  of  action  to  recover  damaces. .  .  . 

HilHjaKm  circumstaiioee  as  partial  daf aiut .  . 

neeeaaity  for  pleading ....    

Panonftl  propertT. 


PiMulingi. 

I.  Inseneral. 

bill  of  paiticulan 

complaint.  Grat  pleading 

form  and  requiaitea 

eonditioD  precadcat,  how  pleaded 

oonatructiDii  generally 

oopy  of  account  alieged  in  plcadinsa,  a^/X  to  04  dn^Mid 

defendant,  pleading  by 

entry  of  memorandum  of  wiitteDpleadinga  in  docket-booic 

oral  pleading  in  docket-book 

enuiiKratioD  of  pleading -    ' 

iasue,  when  to  be  joined 

where  partiee  voluntarily  appear 

joinder  ol  iasue  before  adjournment  where  both  putiea  appear 

judgment,  how  pleaded 

mitigating  circuinotancea  and  action  for  wrong,  neceaaity  for  pleadin 

newBClionirtieTe  title  to  real  propoiy  brought  inqueatiOD 

oral  or  written 

pleadinga,  entry  in  docket  book 

private  statute,  how  pleaded 

specific  pleas  and  allegations,  incorporation  in  action  by  or  agsUut  o 

limitation  of  actions 

written  pleading,  filing 

II.  Verified  pleadinv- 

effeot  of  allegationa  or  denials 

form  of  stating  allegation!  or  denials 

III.  Amendment. 

adjournment,  when  to  be  allowed  after  ameodment 

allowance  to  promote  subatantial  justice 

eoat«  as  condition  to  granting 

mistakea,  errors,  and  irregularitiee 

IV.  Joinder  of  cauaea. 

oausee  of  actions  that  may  be  joined 

demurrei  for  improperiy  uniting  caueee , 

replevin 

V.  Vaiianoe. 


failure  at  proof,  distiaguisbed  from  vi 
immaterial  variance,  amendment  of  pleadings .  . 

effect  of 

material  variance,  what  oonstitutee 

VI.  Verification. 

by  whom  made 

defective  verification,  effect  and  remedy  for 

form  of  affidavit 

how  made 

want  of  verificatiork,  effect  and  remedy  for 

nMdlncoT«T. 

demurrer  not  well  founded,  where 


fines  imposed  for  contempt,  uas  for  bena&t  of 

overseer,  recovery  of  penalty  impoaad  on  deik  for  failure  to  dalivar  jury  1 

penalty  for  straying  animals,  payment  to  ovuiauur 

■utplu*  from  sale  of  (tny  animals,  payment  for  ben^t  of 

KiriMnoDS. 
appeal,  right  to  defend  as 

right  to  take 

ooata  in  favor  of,  to  whom  paid 

liab^ty  tor 

improper  conduct  in  proaecution  or  defense  as  ground  for  revocation  of  le 
judgment,  including  cost* 


INDEX 

Pool  panoni — Continusd. 

leave  to  prosecute  or  defend  »b.  petition  for 

when  granted 

liability  for  oostf  and  fees  where  proseoutiiig  aad  defeadiag  M 

of  former  ac^Ds  as  bar  to  right  to  prosecute  or  (Mend 

petitioD  to  prosecute  or  defend,  certificate  of  siood  cause  of  action  or  defense . . . 

contents,  verification 

revocation  of  leave  to  prosecute  or  defend 

■y  delay  as  Eround  for  revocation  of  leave 


Poct-offic*. 

deposition,  duty  of  justice  to  receive  from 

notice  of  appeal,  service  through,  nght  and  ouuuier  of 

replevin,  depositing  summons  and  papers  where  defendant  not  found  •  ■ 

PoBtlac. 

precept  issued  on  petition  where  straying  animal  seised 

Poundage. 

fees  to  constable  where  execution  settJed  after  levy 

Precopt. 

fees  for  serving  for  commencement  of  special  piooeedings 

of  justice  for  precept  to  oommenoeBpecJol  proceedings 

notify  jury 

straying  animtds,  petition  after  seism« 

PiiTftts  porsons. 

execution  of  mandate  by 

Proflta. 

issue  of  execution  against  profits  of  debtor 

Proof. 

failure  of  proof  distinguished  from  variance 

Property. 

arrest  in  action  for  convernon 

definition  of  injury  to 

joinda  of  causes  of  action  for  injury  to 

jurisdiction  of  action  lor  injury 

mitigating  circumstanoes  as  partial  defense  to  action  for  injury 

in  action  for  injury  to,  necessity  for  pleading 

ProTiaioiul  remodloB. 

joint  debtor,  actions  to  charge  one  not  previously  summoned 


ftftUroadf. 

residence  for  juri«dictioosl  purposes . . 


service  where  designation  revoked 

BMlprop«TtT. 

answer  of  title,  pleading 

nhere  new  action  to  be  brought 

fee  of  justice  lor  view 

jurisdiction  of  justice  of  action  involving  title  where  j^ntiff  lails  to  file  Undorl 

where  title  comes  in  question  denied 

liabilityof  defendant's  sureties  on  undertaking  on  answer  of  title 

pleadings  in  new  action  on  discontinance  where  title  brought  in  question 

title  coining  in  question  on  ptaintiA's  own  siiowing,  itiini— I  of  action 

in  question  as  to  one  or  more  causes  of  action,  pmnnortings  thereon 

undertaking  by  defendant  on  interposing  aDSww  of  title 

R«COipt. 

execution,  endorsing  time  of  receipt. 

BecoiTen. 

jurisdiction  of  actions  by  receiver  in  supplementary  prooeedings 

BeoovnlHinco. 

fee  of  justioe  lor  drawing,  copying  and  oertifying 


JUSTICE  COURT  ACT— RErtBKNCKB  ahe  to  Si 
R«Utloiubip. 

diaquKlitying  justice 

Remlulon. 

part  of  verdict  nod  judgment  tor  raodue 

BwnoTftl  from  offlM. 

duty  of  justjoe  to  deposit  books  uid  papeia  with  cleric  of  lawn  or  city  . 

S«moTftl  (rf  Mtlon.  ^ 

to  Biiother  justioe  of  the  Mine  tomi  m  tits  6a  tertmnatioD  of  oSoe.  . . 

where  justioe  is  mkterial  witoeeB 

removal  to  county  couH  where  juiy  caaaotbe  obtained  in  juatiee's  court. 

aotaiepealed ^ 

BcAednle  of  laws  repealed 

•ectiona  of  Code  of  Civil  Procedure  repealed 

I.  la  leneMl.  \ 

appeal,  undertokiDic  required  to  stay  proceedings 

damaceo,  necesaity  lor  allegiiii  facta  and  demanding  judgment 

to  rei^evied  chattel,  tight  to  iwover 

fees  for  serving  summons  aod  affidavit,  and  executing  requisition .  . 

jutisdiatioa 

retom  of  property,  one  or  more  of  several  ctiattela  where  value  statei 

imiHug  two  01  more  causes  of  action  in  samB  compliuiit 

II.  When  aotiOD  may  be  brought. 

Bssigaee  acquiring  title  tinae  wrongful  taldiig  or  detention 

damages,  right  to  recover  after  the  judgnient  awarding  poosessiaa 

generally 

second  action  to  recover  same  chattel  on  same  cauae  of  action .... 
ni.  Pleading. 

damages  to  defendant,  demand  in  aoswer 

joinder  of  causes 

return  of  ebattel,  demand  by  dcJeadant  in  answer 

IT.  Requisition. 

affidavit  and  undertaldnga 

by  agent  for  reiJevin  or  return,  contents 

when  may  be  made , 

for  requisition,  oontents 

where  several  chattela  replevied 

brtaldng  open  building  or  inckieura  to  replevy  chattel 

ehatld  se<»red  or  oonoealed  in  buildingi,  mannw  of  replevy 

oontents 

custody  and  care  of  replevied  chattel 

damages  against  c4|utaUe  for  wrong  delivery  of  chattel 

delivery  of  affidavit  and  reqaWtloa  to  oonsteble  with  nmmona.  .  . 

chattel,  when  to  be  made  to  defendant 

plaintiff ........,,., 

replevied  chattel 

endonement  of  requisition  on  affidavit 

entry  in  docket-book 

exception  to  plaintiff's  sureties 

fees  and  neoeapary  eipenaee  ot  constable,  payment  before  delivery 

of  justice 


justification  of  plaintiff's  auretics 

justification  of  sureties,  allowance 

manner  of 

notice  required 

manner  of  eiecuting 

new  undertakinga  where  defendant  excepts  to  suretiea 

penalty  for  wrong  dehvery  of  chattel  by  conatabte 

reelamatioQ  ot  chattel  by  defendant,  affidavit  and  undertakinga.  . 

justification  of  euretiee 

prooeediEk^  thereon 

when  notice  must  be  served 

reclamation  ot  part  of  chatteb  by  defendant 

return,  filing  affidavit  and  lequimtion  with  justice 

time  for  making  and  contents 

service  of  summons  and  p^iere  after  replevy  where  defendant  not  fo 

on  defendant  after  replevying  property,  time  and  manner  of  ser 


r 


INDEX 
Btplevixk — Continued. 

rV.  Reqiiisition — Continued. 

sureties  on  undertakings,  approval 94 

taxation  of  constable's  fees  and  expenses 103 

time  within  which  requisition  must  be  executed 99 

undertaking  by  plaintiff  for  replevin,  execution  and  contents 97 

v.  Trial  and  judgment. 

damages  of  prevailing  party,  fixing  in  verdict  or  judgment 115 

effect  on  action  of  failure  to  replevy  where  defendant  personally  served 124 

failure  to  replevy,  effect  on  action  where  defendant  personaUy  served 124 

final  judgment,  what  awarded  by 117 

judgment,  contents  of  tcansonpt 272 

proceedings  where  chattel  replevied  but  defendant  not  served  and  does  not  appear 123 

summons  not  personally  served  and  defendant  does  not  appear,  proceedings 198 

value  of  chattel,  fixing  in  verdict  or  judgment ^ 115 

property  when  shall  not  be  fixed  in  verdict  or  judgment 116 

YI.  Execution. 

collection  of  money  on  same  execution 119, 2^3 

contents US.300 

direction  to  satisfy  sum  of  money  out  of  lAroperty 309 

levy  before  return  day,  necessity  for  u^akxng 311 

manner  of  execution 809 

power  of  constable  to  take  chattel  under 119 

to  issue 300 

requisites 283 

separate  execution  for  collection  of  money 118 

to  whom  directed 309 

VII.  Costs. 

increased  costs  to  defendant  in  actiQn  against  public  officer 319 

limitation  as  to  amoimt 317 

when  denied  both  parties 316 

VIII.  Claim  by  third  person. 

affidavit  in  support  of  daim 107 

constable,  action  against  where  chattel  deliveiiiad  to  plaintiff 106 

limitation  of  actions  by  third  person 108 

delivery  to  claimant  on  failure  of  plaintiff  to  give  security 107 

indemnity  to  constable  by  plaintiff 107 

justification  of  sureties  on  plaintiff's  bond,  notice  required 110 

sewice  of  copy  of  affidavit  on  plaintiff  with  notice  for  security  heiore  delivery  pf  property 

to  plaintiff 107 

substitution  of  sureties  as  party  defendant  in  action  against  oonsM^Q 109 

sureties  on  undertakings  by  plaintiff,  examination 109 

qualifications 109 

undertaking  by  plaintiff  to  ind^nnnify  constable,  form,  oopl^n]^  and  execution 109 

IX.  Action  on  undertakings. 

constable's  return  to  execution  as  evidence 121 

injury  to  or  distruction  of  property  as  dafeose ^ 122 

return  of  execution  unsatisfied  or  unexecuted  as  condition  precedent 120 

Beply. 

new  matter  in  answer,  when  deemed  controverted  without  denial 156 

specific  pleas,  limitation  of  actions 13 

Basidont. 

corporations,  partnership,  etc.,  when  deemed  resident  of  town  where  action  brought 10 

Besifltance. 

mandate,  execution  by  sheriff 467 

Baftitutlon. 

application  for,  notice 468 

effect  of  order  on  rights  of  bona  fide  purchaser 468 

reversal  on  appeal 458 

Betum. 

summons,  on  faflure  to  serve * 58 

time  for  making  and  contents 58 

venire,  contents  and  criminal  liability  for  false 228 

Seward. 

constable  forbidden  to  aooept  in  certain  cases 483 

Ulf 
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Salary. 

execution  against,  how  and  when  issued 300 

Saioni. 

justice's  court,  right  to  hold  in 17 

Sohedule. 

laws  repealed 494 

Solioolfl. 

Btitnmons,  manner  of  service ^ 60 

Bml. 

mandate,  necessity  for  seal 464 

SMuction. 

denial  of  jurisdicllMi 4 

Sdt-ofl. 

costs  against  recovery  on  appeal 456 

counterclaim  by  defendant  against  plaintl^'s  demand 264 

Several  liability. 

joinder  of  persons  severally  liable  upon  same  written  instrument 29 

effect  on  rights  of  defendant 30 

Severance  of  action. 

admission  of  part  of  plaintiff's  demand 169 

continuance  where  part  of  plaintiff's  demand  admitted 169 

costs  where  part  of  plaintiff's  demand  admitted 169 

judgment  where  part  of  plaintiff's  demand  admitted 169 

title  to  real  property  in  question  as  to  one  or  more  causes 179 

Sheriff. 

damages  for  failure  to  discharge  debtor  imprisoned  under  execution 306 

execution  of  mandate  upon  resistance  to  constable 467 

penalty  for  failing  to  discharge  debtor  imprisoned  under  execution  on  receiving  aflGLdavit 306 

Slander. 

denial  of  jurisdiction 4 

Special  prooeedingt. 

fee  of  justice  for  precept  or  other  mandate  to  commence 325 

Special  property. 

when  person  having  special  property  in  stray  deemed  owner 377 

SUte. 

jurisdiction,  denial  generally 4  ..; 

in  certain  cases 4  j 

of  action  by  people  for  conversion  or  misappropriation 4  ^ 

for  fine  or  penalty 4  ;j 

to  recover  premium  under  workman's  compensation  law 4  :^ 

levy  on  negotiable  bond , 296  ^ 

verification  of  pleadings  in  action  by  or  against 153  ''] 

Statutes. 

endorsement  upon  summons  in  action  to  recover  penalty  or  forfeiture  un«ier 49 

private  statute,  how  pleaded 159 

Stay  of  Proceedings. 

on  appeal,  undertaking  required 438 

strays,  appeal  by  claimant  from  final  order 366 

to  i>ermit  appeal  from  order  upon  demand  for  possession 366 

Stipulations. 

judgment  entered  on 260 

Stockholders. 

juror,  right  of  stockholder  to  act  where  corporation  is  party 237 
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INDEX 

I.  In  general. 

action  or  seisure  commenced  by  one  as  excluding  action  or  seizure  by  others S75 

agent,  right  to  act  for  principal 378 

answer  to  petition 353 

appearance  by  owner  or  person  having  interest  in  animal,  ri^t  to 363 

costs  on  decision  in  favor  of  person  answering 359 

decision  in  favor  of  person  answering  petition,  proceedings  upon 359 

exclusive  action,  action  first  begun  as 875 

execution  on  decision  in  favor  of  person  answering 359 

faflure  of  private  person  to  prosecute,  right  of  officer 376 

fees  on  sale * . .  855 

liability  of  person  wilfully  setting  animal  at  large 302*  363 

limita^on  of  action  to  recover  animal  seised 370 

damages  for  seisure 870 

notice  of  sale '.  354 

owner  of  animal,  right  to  maintain  action  to  recover  possession  or  value  or  damages 371 

party  to  action,  right  to  recover  for  seisure 371 

penalty,  actions  to  recover  where  total  penalty  exceeds  justice's  jurisdictipn 346 

amount  of  penalties 346 

penalty  for  wilfully  setting  animal  at  large 362 

petition  to  be  filed  where  animal  seised,  contents  and  verification 349 

where  seised  by  private  person,  allegation  of  damages 349 

private  person,  right  to  seise 348 

proceedings  against  different  owners  of  trespassing  animals 372 

upon  affirmance  of  final  order  on  appeal 369 

recovery  by  petitioner  or  officer  from  person  wilfully  setting  animal  at  large 363 

return  of  animal  on  decision  in  favor  of  person  answering 359 

right  of  officer  on  failure  of  private  person  to  prosecute 376 

separate  proceedings  against  different  owners,  when  may  be  maintained 373 

special  property,  person  having  as  owner 377 

street  commissioner  of  village,  right  and  duty  to  sei^  s^ys .  j, 347 

superintendent  of  highways,  right  and  duty  to  seise'strays 347 

trial,  proceedings  on 353 

imdertakdng  on  appeal  by  claimant  from  final  order  to  procure  stay 368 

person  entitied  to  benefit  of  undertakings  given  on  appeal  from  final  order 369 

verification  of  petition 349 

warrant  on  decision  in  favor  of  person  answering 359 

II.  Possession  of  animal. 

custody  of  animal  seised 347 

payment  by  owner  where  entitled  to  possession  without  payment  of  fees  and  costs. . . .  361 

where  seised  by  private  person '  348 

delivery  pending  appeal  by  claimant  from  final  order '-,',..  368 

to  claimant  on  filing  order  staying  proceedings  on  appeal 368 

demand  of  possession  before  trial,  proceedings  thereon r. 360 

order  upon  demand  for 365 

right  of  owner  where  animal  wilfully  set  at  large  by  third  person 361 

seisure  and  sale,  before  trial,  when  owner  entitied  to 360 

when  owner  entitied  to  after  final  order  and  before  sale 364 

without  payment  of  fees  and  costs 361 

III.  Precept. 

by  whom  served 851 

maimer  of  service 351 

posting 351 

proof  of  service 352 

service  where  person  cannot  be  found 351 

to  be  issued  upon  petition 350 

IV.  Damages. 

entire  where  several  animals  trespasssing 372 

malicious  seisure 359 

to  petitioner,  how  determined  where  several  animals  trespassing 372 

private  person,  fixing  by  jury  or  justice 3^^ 

wilfully  setting  animal  at  large > 3( 

Y.  Sale  and  proceeds. 

disposition  of  proceeds 3^ 

notice  of  sale 3 

proceeds  of  sale,  appbcation  of 3. 

public  auction,  selling  at 3J 

surplus,  adjournment  of  hearing  on  claim  to 31 

di£q;x)8ition  of 3J 

disposition  when  no  claim  made  within  year 3' 

filing  claim  to , ..','.'. S 

hearing  on  claim  to 9 

limitation  on  filing  claim 856*  I 

order  by  county  judge  extending  time  for  payment  after  appeal  taken '■ 

itis 


JUSTICE  COURT  ACT— Rerrbnceb  are  to  Si 

Stnji — ComtinuMl. 

V.  Sale  and  prooeeda — Continued. 

■ujrphu,  irhenth«c«MediSn«nto*aen,diqw«tioiiof 

WBirmnt  for  sale 

when  to  be  directed 

VT.  Appeal. 

tvcUimaattt«ni  final  order,  atay  ot  proceedinga  as  oonditiaii  to  ^>p 

UDdertaking  to  procure  atay  of  proceeding! 

final  order,  manner  of  taking 

time  within  which  to  be  taken 

order  detemdning  right  to  pCMMMion. 

oa  claim  for  sui^ua,dianiaaal  on  proof  of  pvrment  of  anrphia. . 

on  donand  for  poaaaaiQn,  atay  of  prooeedinga  aa  pratequiaite .  ,  . 

upon  claim  tor  nirplua 

proceedings  upon  affinnance  of  final  order  on 

stay  of  prooeedinga  aa  prerequiiite  to  appeal  from  order  on  demand  ti 

to  appeal  from  order  on  demand  for  poaaeeaion,  modifying  or  vai 

SubPOUUk 

I.  In  general.  ■ 

attflodanee  before  anoth^justiee 

proof  required  before  iaauing 

by  whom  aerred 

defaulting  witoeaa,  liability  for  damages  to  party  aul^oenaing 

manner  of  eetving 

power  of  juatioe  of  peace  to  iMue 

return  by  constable,  aa  evidence 

temtorial  jurisdiction  of  iuatioe 

who  may  serve 

II.  Dueee  tecum. 

books  of  account,  production  compelled  by 

power  of  justic^e  to  i»ue 

relief  from  on  application  by  witness ^ 

time  for  service. 

ni.  Fees. 

fsBUance,  fee  of  justice 

aervice  nor  made  by  oonatable 

aervitig  cubpoena 

subpoeningwitnen  in  special  proceedings 

>tender  of  feea  to  witoeas  on  serving 

Summarr  prooMdlngi. 

article  ei^ty  three  of  Civil  Practice  Act  governs  proceeding  in  justioea  so 

nojuriadiotioa  in  certain  dtieeofaeoond  class 

redemption,  lenee,  aangnee.  or  repreeentatfve  where  uaeipired  term  eseei 


I.  In  general. 

attachment,  annexing  warrant  to  or  endoraing  on .  . 
fees  of  justice 

II.  Issuance. 

complaint,  accompanying  summons 


entry  of  time  of  issuance  in  docket-book 

fictitious  name,  use  when  defendaot'e  name  unknown 

holiday,  light  to  make  returnable  on 

penalty  or  forfeiture,  endorosment  on  summons  in  action  for 

return,  date  of 

•  where  aooompanied  by  order  of  arrest ,  .  , 

seoond  or  third  summons,  effect  of  service 

time  within  which  previous  Bununone  may  be  returned 

•econd  summons,  time  within  which  to  issue 

when  must  be  issued 

•ucoeeding  summons,  time  within  which  to  issue 

tbird  aumntona,  time  within  which  to  issue .    

to  whom  directed 

unknown  defendant,  amending  proceedmga  to  insert  true  or  full  nam 

manner  of  designating 

in.  Service. 

city,  action  against 

oomidMnt  with  summons < 

corporations  other  than  domestic  municipal  corporations 

revocation  of  deaignation  of  person  on  whom  to  serve 

where  designated  persons  dead  or  non-ie«ident  or  cannot  be  fou 


INDEX 
Summozia — Continued. 

III.  Service — Continued* 

designated  person 54 

domestic  corporation 51 

municipal  corporation 50 

express  company 54 

foreign  corporations 51 

in  action  against  county , ' 50 

insurance  company 54 

person  or  partnership  doing  busineBs  in  county  other  than  that  of  residence 52 

personal  service,  how  made 48 

railroad  corporation  when  officers  does  not  reside  in  county 53 

person  designated  on  whom  service  to  be  made 53 

replevy  of  chattel,  after 102 

school  district,  action  against 50 

telegraph  company 54 

time 48 

attachment,  where  warrant  granted  in  action 80 

for  service  where  chattel  replevied , 102 

where  accompanied  with  order  of  arrast 48 

town,  action  against 50 

village,  action  against 50 

IV.  Fees. 

mileage  to  constable  m  serrliig 326 

serving. . . » 326 

1^                                    summons  and  affidavit,  and  executing  requisition  in  replevin 326 

|||^                                           executing  order  of  airest 326 

^g                                        '  levying  wairant  of  attachment 326 

^V  V.  Designation  of  person  to  receive. 

^r                            absence  from  United  States 50 

consent  or  person  designated 59 

contents  and  manner  of  execution 50 

filing  and  recording 59 

revocation 59 

VI.  Return. 

failure  to  serve,  on 58 

form  and  contents 58 

time  for  making 58 

when  to  be  returnable 46 

Superintendent  of  poor. 

appearance  in  action  relating  to  strays 376 

strasrs,  prosecuting  action  on  failure  of  private  person  to  prosecute 376 

surplus  from  sale  of  straying  animals,  payment  for  benefit  of  poor 357 

Supenrison. 

fines  imposed  for  contempt,  when  payable  to  supervisor 24 

Supplementary  proceeding!. 

jurisdiction  of  action  by  receiver 12 

Sureties. 

action  on  surety  bond,  jurisdiction 3 

Surety  companies. 

equivalent  to  two  sureties  on  bonds  or  undertakings 421 

execution  of  bonds  or  imdertakings  by,  manner  of 421 

justification  by • 421 

T 

Tavern  keepers. 

disqualified  to  act  as  justice  of  the  peace 14 

Taxation. 

replevy  of  property  taken  for  collection  of  tax,  right  to 90 

Telegraph  companies. 

residence  for  jurisdictional  purpose 10 

summons,  manner  of  service 54 

Tender. 

witnesses  fees  on  serving  subpoena ; 191 
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exduding  Sundays  or  holiday  in  computation 462 

execution,  indorsing  time  of  receipt 284 

time  within  which  may  be  lonewed 286 

extension  of  time  to  appeal  by  heir,  etc.,  from  iudgment  acaiost  deceased  purty 429 

method  of  computation 402 

notice  oT  application  for  commissions  to  examine  viinewes 204 

replevin,  time  within  ^Mch  requisition  must  be  eseeuted 90 

sale  of  personal  property  under  exeoutioni  time  for  posting  notice 288 

security  for  costs,  time  within  which  to  be  given  after  demand 316 

summons,  time  for  service 48 

within  which  previous  summons  may  be  returned  lor  purpose  of  issuing  neiw 66 

to  issue  second  or  third  summons 66 

summons,  when  returnable 40 


Title. 

short  title 
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animals,  damages  for  trespassing  and  proceedingB  to  recover 372 

TrW. 

I.  Im  general. 

compromise,  effect  of  refusal  to  accept 218 

judgment  on  written  acceptance 218 

right  of  defendant  to  offer  and  acceptance 218 

entry  of  names  of  witnesses  in  docket-book 408, 469 

time  in  docket-book 468,  469 

failure  of  defendant  to  appear,  effect 215, 216 

fee  of  justice  for  hearing  plaintiff's  evidence  on  default  of  defendant 324 

issue  of  fact,  fee  of  justice  where  defendant  appears 324 

when  justice  may  try 217 

one  hour  after  time  as  specified  in  return,  justice  to  wait 218 

proceedings  on  trial,  entry  in  docket-book 468, 469 

removal  of  action  to  county  court  where  jury  cannot  be  obtained  in  justice's  court 234-a 

when  plaintiff  must  prove  ease 215 

II.  Appearance  of  parties. 

attorney,  who  may  act  as 33 

authority  of  attorney,  how  approved 34 

in  person  or  by  attorney 32 

in.  Place  of  trial. 

absconding  defendant,  action  against 10 

before  justice  of  town  or  city  wherein  one  of  parties  resides  or  in  adjoining  town  or  city ....  10 

corporation  or  partnership  defendant,  when  deemed  resident  of  town 10 

defendant  non-resident  of  county,  action  against 10 

non-resident  of  county,  action  by 10 

town  adjoining  incorporated  city,  necessity  that  plaintiff  be  resident  of  town 10 

where  offense  committed  or  property  found 10 

IV.  Adjournment. 

admissibility  of  testimony  of  witness  examined  on  application  lor  adjoinninient 187 

application  of  plaintiff  on  return  of  summons 181 

arrest  of  defendant*  right  oliustioe  to  adiouro 180 

attendance  of  witness,  warrant  of  attachment  to  eompel 188 
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Town. 

execution  against  wages  of  employees 300 

jurisdiction  of  actions  by  town  officer  in  offioial  oapnetty 11                 •  -3 

juror,  right  of  tax-i>ayer  to  sit  in  action  by  or  against 236 

summons,  manner  of  aervioe 60 

Town  clerk. 

books  and  papers  of  justice  of  the  peace,  prooee4ing8  to  compel  delivery  .to 475 

demand  for  books  and  papers  on  death  of  justice 474 

deposit  of  books  and  papers  of  justice  with,  on  removal  from  office,  or  from  town  or  city 472 

duty  to  furnish  justice  with  docket-book 468, 469 

execution,  right  to  issue  on  death  of  justice 474 

transcript  of  judgment,  rii^t  to  issue  on  death  of  justice 474 

Transcript  of  Judgment.  See  Judgment. 

Ttsngf er  of  nctiong. 

costs,  including  fees  before  transfer 479 

expiration  of  justice's  office  or  removal  from  town 477 

justice  material  witness,  transfer  to  another  justice 478 

proceedings  upon  transfer 479 
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Trial — ContinuecL 

IV.  Adjournment — Continued. 

commission  to  take  testimony  on  application  by  plAinriff 205 

Conditions  that  justice  may  impose  on  application  by  defendant 187 

custody  of  arrested  defendant  during  adjournment 184 

defendant,  M>pIication  on  joinder  of  issue 182 

applying  for  on  joinder  of  issue,  requirement ^ 182 

discharge  from  arrest  on  adjournment  by  consent  of  parties  or  application  of  plaintiff 185 

examination  of  non-resident  plaintiffs  witness  as  condition  to  granting 187 

fee  of  justice 324 

for  longer  period  than  ninety  days,  by  consent  of  parties 180 

justice  may  adjourn  on  own  motion,  when 180 

length  of  adjournment 180. 181 

on  application  by  defendant 182 

ninety  dasrs,  adjournment  for  longer  period 189 

release  of  arrested  defendant  during  adjournment,  undertaking 184 

showing  that  may  be  acquired  of  plaintiff  to  procure  on  return  of  summons 181 

subsequent  adjournment 186 

undertaking  by  defendant  on  adjournment  on  his  application 183 

on  subsequent  adjournment 186 

when  required  by  defendant  on  application  for 182 

where  defendant  arrested 184 

witness  refusing  to  testify,  etc 251 

V.  By  jury. 

1.  In  general. 

adjoiu*nment  where  jury  trial  demanded 225 

defaulting  juror,  attachment  of 282 

punishment 229 

demand  for  jury  trial,  necessity  and  time  for 217, 224 

discharge  of  juiy,  on  disagreement. 258 

failure  to  appear  as  contempt 229 

fees  of  constable  for  notifying  jurors,  prepayment 226 

jurors  and  constables,  effect  of  failure  to  prepay 226 

prepayment 226 

justice  hearing  matter 325 

fine  that  may  be  imposed  on  defaulting  juror 229 

hearing  or  proof  in  public 241 

judgment,  rendition  by  justice  on  consent  of  parties  after  discharge 258 

new  venire,  when  to  be  issued 233 

where  jury  discharged  on  failure  to  agree 258 

remission  of  fine  imposed  on  defaulting  juror 229 

venire  contents 227 

return  and  criminal  liability  for  false  return 228 

time  for  and  manner  of  service 227 

2.  Fonnation  of  juiy. 

ballots,  how  prepared 230 

preparing  and  depositing  in  box 222 

challenge,  how  tried 238 

in  action  by  or  against  mimicipality,  tax-payer  as  juror 236 

review  of  determination 238 

to  the  favor 237 

depositing  ballots  in  box 230 

drawing  jurors 225, 281 

panel 225 

employee  of  party  subject  to  challenge 287 

fee  to  constable  in  charge  of  jury  during  deliberations 326 

juror  relative  of  party,  right  of  adverse  party  to  raise  objection  after  judgment 239 

when  objection  may  be  raised 239 

jury  list,  drawing  jurors  from 221 

number  of  jurors 231 

oath  of  juror »"* 

peremptory  challenges 2: 

qualifications,  raising  objections  by  challenge 2; 

relative  of  party,  disqualification  as  juror 2S 

review  of  determination  of  challenge 2Z 

stock-holder  or  employee  of  corporation  party  subject  to  challenge 23 

what  constitutes  jury 23 

3.  Verdict. 

custody  of  jury  during  determination 2 

death  of  party  before  verdict,  validity, 9 

entry  in  docket-book 5 

fee  of  jtistice  for  receiving  and  entering 324,  t 

non-suit  after  cause  committed  to  juiy,  right  d  plaintiff  to  submit  to 2 

oath  of  constable  in  charge  of  juiy i 


JUSTICE  CX)URT  ACT— Rimmnceb  am  to  Sk 

•ContinuMl. 

By  iuiy — CoDtinued. 
3.  Veidict— Continued. 

lendition,  gbUuis  jAabMH 

withdrftwsl,  ri^t  of  plaintiff  to  witlidraw  tetioa  «(ter  cause  subo 

conquuilM. 

;>oait  of  fuoda  by  principal  for  protection  of  suretlea 


tat  in  actiona  for  fundi  or  property  iniav>plied .  . 
[Uflaiary,  neoesaityfor  joininKiuaotionaby. . .  . 

inteiclsjms.  demand  acainitbetifilicluyaa 

or  demand  bdonging  to  beneficiary 

iadiction  of  actiona  by 


IB  Bgainat  inoome  and  profit! . . 


Id  senertkl, 

acknowledgment 

additional  aMurity,  whenm^  be  required. ...... 

affidavit  of  Euretieaas  to  realdenoe  and  property.  . 


approval  by  justice 

chance  of  parties,  effect  on  undertakinsa 

D  or  r»-«xamination  of  iureties 

y  fiddity  or  surety  company 

manner  of 

fee  of  ju«tioe  for  drawing 

copying,  certifyug  and  filing 

filing  with  justioe 

form  ■•  to  lialHlity  where  ^wcuted  by  two  or  more  persons 

Joint  and  aeveral  where  executed  tgr  two  or  monpenone 

justification  by  fiddity  or  surety  company 

new  auretiee,  enforcing  order  for 

when  may  be  required 

party  joining  with  (uietiea  in  execution,  oeoeMilr 

nquisitea  as  to  form 

luretiee,  niunber  of , 

required,  unmber 

surety  or  fidelity  company  aa  equivalent  to  two  sureties 

varianoe  from  statutory  form,  effect 

On  appeal. 

new  trial  on  appeal 

stay  of  proceedinss 

Adloumment. 

arrested  defendaot,  ^tdication  by 

discharge  of  arrested  defendant 

of  trial  on  application  of  defendant 

subeeqnent  adjounment 

undertaking  by  defendant 

Answer  of  title. 

disoontinuanoeof  actioQOndeliveiyofundertakitieitojtwtioe 

form  and  oootents 

liability  of  sureties 

security  for  costs 

Particular  actiona  and  proceedings. 
1.  Replevin. 

defendant's  undertaking  on  reclaimmg  chattel! 

examination  of  sureties  of  pUiotifi~i  undertaking  in  rtvlerin  a 

«soeption  to  plaintifTs  sureties 

Justification  of  plaintiff's  sureties 

in  replevin  action ,. 

new  undertaking  where  defendant  exoepts  to  plaintiff'tsuntiee . 

idaintiff's  undertaking  to  constable  against  cUim  o(  third  person 

undertaking  by  plaintiff  for  replevin  execution  and  o(-'^---- 

required  to  procure  replevy 
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Undsitakliigi — Continued. 

V.  ParUcuUr  octiooa  ftnd  prooeediogs — Continued. 
2.  Strays. 

order  staying  proceedings  OD  appeal  by  olaimaat  from  finidM^er 

persona  entitled  to  benefit  of  undertaking  given  to  stay  proceeding*  oa  appeal  ■  . 
VI.  Provisional  remedieg. 

coQdition  to  granting  order 

delivery  of  copy  on  executing  order 

2,  Attachment. 

bond  by  third  person  olaiming  title 

delivery  t»  juBtico  of  bond  or  undertaking  received  by  constable 

form  and  contents 

redelivery,  form  and  contents  of  undertakinfa  by  defendant 

Vll.  Actions  on. 

actions  on  by  party  for  whose  benefit  bond  given  t<i  public  officer 

permission  to  prosecut«  action  on  undertaking  given  to  pM)pie  o'  public  ofitrer 

replevin,  constable's  return  of  execution  as  evidence 

injury  or  deatructioD  of  property  M  defease 

return  of  execution  unsatisfied  or  unexecuted  as  condition  preoodent 

Unknown  dofendant. 

amendment  of  proo«ediogB  to  designate  true  or  full  name 

Unknown  parties. 

summons,  amendment  of  proceedings  to  show  true  or  full  name  of  unknown  d«f«nd»Dt . .  . 

manner  of  designating  defendant 


Vulance. 

amendment  of  pleading  to  conform  to  proof .  , 
failure  of  proof  distinguiahed  from  variance .  . 

immaterial,  amendment 

effect  of 

when  materia] 


Tinire. 

entry  in  docket-book 

fees  for  serving,  prepayment 

of  justice 

mileage  to  constable  for  executing 

return,  contents  and  criminal  liability  for  false  return . . 
time  for  and  manner  of  service 


Verification. 

account  delivered  on  demand  of  adverse  party 

action  on  written  instnmient  for  payment  of  money,  verification  by  attorney  or  agent .  . 

agent  or  attorney  as  to  aooount  or  bill  of  partictilars 

agents,  when  may  make 

answer  of  title,  necessity  tor  verification 

when  required 

attorney,  when  may  make 

bill  of  particulars 

by  whom  made .■ 

complaint,  when  may  be  verified 

defective  verification,  remedy  for.  ...    , 

domestic  corporation 

effect  of  verified  allegations  or  denials 

foreign  corporation 

verification  by  attorney  or  agent 

form  of  affidavit 

stating  allegations  or  denials  in  verified  pleadings 

how  made 

joint  debtors,  complaint  in  action  to  charge  tboae  not  previously  served ,  . 

materia]  allegations  of  pleading  within  knowledge  of  agent  or  attomej' 

non-4«sideat  of  county 

where  attorney  resides,  verification  by  attorney  or  agent 

non-resident  of  state,  verification  by  attorney  or  agent 

people  as  party 

petition  for  leave  to  sue  or  defend  as  poor  pCTson ,    

puUic  officer  in  behalf  of  people 

remedy  for  defective ,  , 

want  of  verification,  remedy 


JUSTICE  COURT  ACT— Rsvebbnces  abb  to  SscnoNS 

Vtow. 

fee  of  juBtioe  for  view  of  leal  property 325 

VillaffM. 

place  of  holdiii|B  justice's  court 16 

sununoni,  manner  of  service 50 

executions  against  wages,  how  and  when  issued 300 

Wanraat. 

fee  for  serving  in  special  proceedings 326 

of  justice  in  base  where  fee  not  otherwise  prescribed 3^ 

WithdmwgL 

right  of  plaintiff  to  withdraw  action  after  cause  submitted  to  jury 256 

WitOMRMS. 

I.  In  general. 

deposition,  power  of  commissioners  to  compel  attendance  of  witnesses 211 

entry  of  names  in  docket-book 468. 469 

II.  Defaulting  witneae. 

adjournment  of  trial,  warrant  of  attachment  to  compel  attendance 188 

attachment  against  defaulting  witness,  fees  of  justice  and  constable,  by  whom  paid 103 

how  executed 193 

power  of  constable  while  in  adjoining  county 194 

proof  on  which  to  issue 192 

service  in  adjoining  county 194 

arrest  and  fining  after  judgment 1Q6 

entry  of  minute  of  conviction  and  fine  in  docket  book 197 

execution  for  fines  on  conviction 198 

fees  of  justice  and  constable  on  attachment  against  defaulting  witness,  by  whom  paid 193 

fine  against  defaulting  witness,  proceedings  where  not  imposed  during  trial 196 

delinquent  witness,  disposition  of 199 

fine  for  refusing  to  attend  or  testify 195 

how  imposed 196 

imprisonment  for  failure  to  pay  fines 198 

liability  for  damages  to  party  subpoenaing 200 

minute  of  conviction  as  jud^ent 197 

m.  Competency. 

admissibility  of  proof  on  question 254 

how  deteimined 254 

IV.  Examination. 

affirmation,  form  of 245 

mode  of  swearing 243 

oaths 242 

administering  and  f  otm 242 

form  of  affirmation 245 

manner  of  administering 243, 244 

other  modes  authorised 246 

preliminary  examination  as  to  binding  oath 248 

of  infant  or  person  of  weak  intellect 248 

swearing  non-christian 247 

y.  Delinquent  and  recusant  witnesses. 

adjournment  of  trial  where  delinquent  committed 251 

commitment  for  refusal  to  be  sworn  or  answer  or  produce  paper 249 

fee  of  justice  for  drawing,  etc.,  minute  or  record  of  conviction 325 

execution  upon  conviction 325 

period  of  confinement  of  delinquent  or  recusant  witness 250 

refusal  to  be  sworn  or  answer  proper  questions,  punishment 249 

produce  book  or  paper  subpoenaed,  punishment 249 

warrant  committing  delinquent  or  recusant  witness,  contents 250 

VI.  Fees. 

each  day's  actual  attendance 330 

tendering  on  service  of  subpoena 191 

Women. 

arrest,  lif^t  to  issue  order  for  in  action 60 

execution  against  person,  lU^t  to  issue 303 

JJTorkman'i  Compexuation  Law. 

jurisdiction  of  actions  by  state  for  premiums  due  insurance  funds  denied 4 


^ 


G>urt  of  Qaims 


ooDHTS,  jmwm  and  oFncEiia 


CXJURT  OF  CLAIMS  AC 

L.  uno,  CH.  au,  amended,  laii 

AN  ACT  in  relation  to  0ie  court  of  claims  and  the  juii 
procodure  thervin. 

COraiT  0»  ClAIMS  ACT  SfS«^S" 

Ai^le  l.Coartt,i<idi»»Bdofllo«n(lll-ll).  made  to  the   board 

— t^ —  ,,±  ij_j(),    thereof,  the  b,-""  -' 


I.  L*wirap«M:wbaBleCa]uaffaiit  (1130.37).     and   mean   the   COUI 

thereof.     A   detoTi 

ASTICLB  1  claims,    heretofore 

same  force  and  dfat 

Cotirt*,  JodcM  aai  Offlcen.  «ame  procedure  as  i 

a  judgment. 


«u.  is,  L.  leoo,  oh.  eei, 

suapt  4th  uul  Sth  tea 
laiind  in  1 4.  pogt.  1  XU 
dL  301.  (  1.  Court  tot 
sotutituMd,  by  L.  IBIS,  i 


11.  AnntulnporttoooiiiDtioUv.  than  five  aa  pro 

pKaiding  judge  of  si 

{  1.  Short  tUto.  certify  to  the  mvan 

This  act  shall  b«  lutown  m  the  "Court  of  cumulation  of  busic 

CUima  J^."  requirea  for  the  dis| 

imiwttf.    »■».  iu^e  or  judges,  si 

more  than  two,  ant 

{ 'S.  Organisation  of  court  ttf  claims.  additional  judge  or  j 

The  oourt  of  claims  is  hereby  continued.  >w>t  exceeding  du^eii 

Su«h  oourt  duU  oonaiat  of  three  judges,  to  be  ^PPS"*'-  ^^  *"'*  T 

known  as.jud«8  of  the  oourt  of  obums,  who  f  """  ?^^  «",f 

shaU  be  amomted  by  the  governor,  by  and  Z^^^  *^-    ".* 

with  the  aaVioe  and  oonaent  of  thlt  Knate.  !?^„r?SHiL^f1i! 

The  tmn  of  office  of  each  judge  shall  be  nine  "'  "^^w  u    ?u   ' 

years.    Whenever  the  term  of  office  of  a  judge  »eP?"nt«d  by  the  g 

shall  expire,  or  his  office  become  vacant  from  *^^'^"flf**Tu' 

any  cause,  ^fa  succeasor  shall  be  appointed  for  ^P^?**  term  of  his 

the    unexpired    tenn.      Notwithstanding    the  Mdit'onw  judge  at 

proviaioM  of  section  five  of  the  public  officers  ff'**"'^^''  ■*"™^ 

Uw,  a  judge  of  the  court  of  claims  shall  hold  "^  ""^  oompensi 

over  and  continue  to  discharge  the  duties  of  ejcpenses,  payable  al 

his  office,  after  the  expiration  of  the  term  for  S™^  mannw  as  a  ji 

which  he  shall  have   been   chosen,   untU   his  ^"^^^^  f  ''«^'?  f 

suconeor  shaU  be  choeen  and  qualified,  but  sertions  two  and  ft 

after  tiie  expiration  of  auch  term  die  office  shall  J"^^  JV.-    "^"^  J 

he  deemed  vacant  for  the  purpose  of  choosing  ^"'^  B^d"t"»ial  m 

By  an  order  to  be  filed  in  the  l ?Sf?'?'i""~d^ b 


fiee  of  the  socretary  of  state,  the  governor  oiauh*tao«; 
lall  dengnate  oae  of  the  judKea  aa  presiding 

idge,  irfio  shall  act  as  auoh  dumg  tda  term,  ;  4,  Prohlbitiona 

id  thereafter  upon  the  apimmbnent  of  his  >    ■  j       l  n      . 

iccemor,  the  governor  shaD  deaignate  such  A  judge  shaU  no] 

looeaKr  or  any  other  judge  of  the  court  as  P"*'*'"*  ^^^  proteeei 

teiding  judge,  who  ^all  act  as  such  during  S-  *"?  ft^'ioji  or  p 

8  term.    Afudge  of  the  oourt  of  claims,  must  t^  »t»te,    A  judg< 

^  an  attorney  and  counaelor-aHaw  admitted  ™51^  P-**^?  "^ 

practice  in  the  oourta  of  this  state,  of  at  ^'°?l?™i*'*'Sf    .  V 

«t  ten  years'  experience  in  practice.    The  l2l2!jr  ^CJ 


^ 


5-11                                        COURT  OF  CLAIMS  ACT  art.  1 

§6.  Salaries  and  ezpenaes  of  judges.  §8.  Salaries    and    compensation   of    court 

Each  judge  of  the  court  of  claims  shall  re-  officers, 

ceive  an  annual  compensation  of  eight  thousand  Each  officer  of  the   court  of    claims  shall 

dollars,  payable  monthlv,  and  all  actual  and  receive  an  annual  salary,  pavable  monthly, 

necessary  traveling  and  other  eicpenses  and  and  other  compensation  as  follows: 

disbursements  incurred  or  made  by  them  in  1.  The  clerk,  four  thousand  two  hundred 

the  discharge  of  their  official  duties  elsewhere  and  fifty  dollars. 

than  in  Albany,  payable  monthly,  by  the  state  2.  The  Court  Stenographers,  who  shall  also 

treasurer  on  tne  audit  and  warrant  of  the  be  deputy  clerks,  three  thousand  six  hundred 

comptroller.  dOtflars  and  fire  cents  a  foUo  for  copies  of  min- 

Derlfation.— Code  civ.  proo.,   (279.    as    am.    by  utes  and  testimony  furnished  at  the  request 

L.  1906,  ch.  692,  L.  1910,  ch.  684,  L.  1911.  ch.  856,  L.  1915.  of  ^^e  claimant 

oh.  1.  without  ohange.  3  ^^  stenographer  to  the  judges,   who 

§  6.  Designation  of  judges   for  defenninft-  shall  a^  act  as  relief  court  stenographer,  three 

tion  of  appropriation  cases.  thousand  six  htmdred  dollars. 

At  lea^t  two  of  the  judges  of  the  court  of  .i^tJ^tJ^L'f^^.XA.If'^S^^J^ 

claims,  shall  be  designitel  by.  the. presiding  ,*^„^X^^^*f  *^' ^^^^ih^Sr^ '^aT^- 


provided  by  chapter  one  hundrefand  forty-  gf^T' J^S^il^? i^fh«  nffi^^^rt^k^ 

seven  of  the  laws  of  nineteen  hundred  and  *^  ^^I'^'^lJjf  ^*^.^  ^15??*,,     o  ,^^- 

three,  and  acts  amendatory  thereof  and  sup-  (^-  ^X  L- 1921.  «h.  474,  m  effect  May  2. 1921.) 

plemental  thereto,  the  Cayuga  and  Seneca  BertTation.— Code  ohr.  proc.,  J  280,  ••  tm.  by  L.  i»07. 

canab  as  provided  by  chapter  three  hundred  J^of'^.Ut'Vhtr  »'iSS."'oS;iili"l;4a"fl^ 

and  mnety-one  of  the  laws  of  mneteen  hundred  l.  1883.  ch.  205,  ft  2,  as  am.  by  L.  1890.  ch.  403;  L.  1884, 


and  nine,  and  acts  amendatory  thereof  and    oh.  334.  §  1,  as  am.  bv  L.  ii 
supplemental  thereto,  and  for  the  purpose  of       The  amendment  of  1921 

svai/Ka^<^x^MM  vxxmm.^w,  «**«  *v*    v*»o  j/y^x^oo  v       p^c.,  §  280,  as  am.  by  L.  1' 


1891.  oh.  379. 

1  made  to  oonform  to  oode  aw. 

M .     1    •                                                  ■        ' •           1                     J       »    ~    '1*1*              f  UKW..    1  *KJM,  OB  BUI.    Uy    XJ.    1920.   Ch.    o92. 

furnishing  proper  terminals  and  faculties  for 

barge  canal  traffic  as  provided  for  by  chapter 

seven  hundred  and  fortynsix  of  the  laws  of  §••  Seai  of  court 

nineteen  hundred  and  eleven,  and  acts  amen*  The  court  shall  adopt  and  procure  an  official 

datory    thereof    and    supplemental    thereto,  seal,  with  suitable  device  and  inscription.    A 

Such  designations  of  judges  may  be  changed  description  of  such  seal,  with  an  impression 

in  the  discretion  of  the  presidiiu;  judge,  pro-  thereof,  shall  be  filed  in  the  office  of  the  see- 

vided  at  least  two  of  such  judges  be  at  all  times  retary  of  state.     The  expenses  of  prooming 

assigned  to  the  hearing  and  determination  of  such  seal  shall  be  paid  put  of  the  contingent 

such  claims.   Nothing  in  this  section  contained,  fund  of  the  court. 

however,  shall  be  construed  to  limit  the  power  iw*rf.^«^«  _r-^^  «?«  «wv«    s  «>at  -i*K/».,t  «.k.»«». 

•  ,»      .'j              J     . .1            .,1          r  xi.  I>erl¥»iloii,— Code  civ.  proc,  |2o7,  without  etkaage; 

Of  the  judges  so  designated,  or  either  of  them,  origjnalfy  reviaed  from  L.  1883,  ch.  205,  §6,  in  pan,  m 

from  heanng  and  determining  claims  other  am.  by  L.  1884.  oh.  ea                           . 

than  such  appropriation  cases  whenever  and 

to  the  extent  that  it  appears  to  the  satisfaction  j  ^^^  Record  of  proceedings  and  report  to 

of  such  judges,  or  either  of  them,  that  such  legialature. 

appropriation  cases  do  not  require  their  at-  *-          \   i.  n  i                  -^  ^x  :*.  ^«^^ i 

tStion  or  that  of  either  of  them.  .  Th®  ^o^J  ehaU  keep  a  record  of  ito  proceed. 

D^tytton-^Code  civ.   proo..    §283.   as   added   by  ^^  ^S^^  ^Tl?'!!^ ^,1k  ^W^^ 

L.  1916,  ch.  343,  without  change.  ol  the  legislature,  and  at  such  other  times 

during  the  session  as  it  may  dean  proper,  or 

f  7.  Appointment  and  duties  of  court  officers,  as  the  senate  or  assembly  may  request,  report 

The  court  of  claims  shall  appoint  and  may  ^  ^^  leg^ture  the  dauns  upon  whjch  it  haa 

at  pleasure  remove,  a  clerk,  a  stenographer,  finally  «5ted,  with  a  statement  of.  the  judgment 

and  an  attendant,  who  shall  also  act  as  mes-  renoerea  m  eacn  case. 

senger;  and  they  shall  perform  such  duties  as  D«rt?atl»ii.— Ck>de  civ.  proe.,  f  271.  without  ohanca: 

the  court  may  prescribe.    Before  entering  upon  originally  reW»d  inm  L.  1883.  oh.  205.  J  a.  in  pazt.  aa 

the  duties  of  his  office,  the  clerk  shall  make  *^'  ^^  ^'  ^^'  ^**-  ^' 
and  file  in  the  office  of  the  comptroller,  a  bond 

for  the  faithful  performance  of  nis  duties  in  an  f  11.  Annual  report  to  eomptroUer. 

amount  and  with   sufficient    sureties   to  be  On  the  first  day  of  January  in  each  yet 

approved  by  at  least  two  of  the  judges,  which  the  clerk  shall  report,  to  the  comptroller,  und 

approval  shall  be  endorsed  on  said  bond.    The  oath,   a  detdlea  statement  of  hia  diabur 

court  may  also  appoint  such  other  employees  ments  made  under  the  direction  of  tiie  oo 

as  may  be  needed.  from  its  contingent  fund  during  the  preoedi 

Derivmtioii. — Ckxie  civ.  proc..  $  266.  as  am.  by  L.  1906^  year, 

ch.  692,  L.  1909,  ch.  686,  L.  1911,  ch.  856.  L.  1915,  ch.  1,  "^                ^            ^    .      .                 .^        .  ^ 

without  change  except  the  omiamon  of  last  sentenoe  as  IHrtvmtlon.— Code  civ.  proc..  |273»  without  oha. 

temporaQr  and  obsolete.     1 266  originally  revised  from  originally  revised  from  L.  1883.  ch.  205. 1 3,  last  senteka 

L.  1883,  oh.  205.  ft  2.  as  am.  by  L.  1890,  ch.  403.  as  am.  by  L.  1888,  ch.  805. 


\,  ^^ 


art.  2 


JURISDICTION  AND  PRACTICE  PROVISIONS 


Kisuit 


'•i. 
.< 


ARTICLE  2 
Jurisdiction  and  Practice  Provisions 

Section  12.  Juriadiotioa  of  oourt. 

13.  SeasioDft^f  court. 

14.  Court  rules  and  procedure. 
16.  Notice  of  cUim. 

16.  Papers   to    be   furnished   superintendfsnt   of 

publie  works  in  canal  oiaims. 

17.  State   to   be   represented   by   the   attorney 

tencraL 

18.  Calendar  practice. 

19.  Notice  of  trial. 

20.  Interpleader,  consolidation  and  aew  parties. 

21.  Bringing  in  parties. 

22.  Perpetiiatinf  testimony  as  to  oiaims. 

23.  Examinations  by  attorney  general  as  to  cUums 

24.  Proceedings  upon  failure  of  claimant  to  appear 
orproceeo. 

i.  Judgments. 
No  awards  except  upon  legal  evidence. 
27.  Compromise  of  canal  claims. 
2&.  Disposition  of  adverse  and  conflicting  claims. 
28-a.  uispoflition  of  attkouac  of  award  deposited. 
39.  Appeals  generally. 
30.  Ime  and  manner  of  taking  appeal. 
■31.  Case  on  appeal. 

^.  Preference  m  iHn>«^  u^  <^PP«I1<^^  ^<>u<^ 

33.  Taxation  of  costs,  fees  and  disbursements. 

34.  AUowance  for  expense  of  searches  in  certain 


t 


35.  Expense  of  procuring  testimony  on  oominia- 
sion. 

S  12.  Jurisdiction  of  court. 

The.  oourt  of  claims  possesses  all  of  the  powers 
and  jurisdiction  of  the  former  board  of  claims. 
It  abo  has  jurisdiction  to  hear  and  determine 
a  private  claim  against  the  state^  including  a 
claim  of  an  executor  or  administrator  of  a 
decedent  who  left  him  or  her  surviving  a  hus- 
bandy  wife  or  next  of  kin.  for  damages  for  a 
wrongful  act,  neglect  or  default,  on  the  part 
of  the  state  by  wnich  the  decedent's  death  was 
caused,  which  shall  have  accrued  within  two 
years  oefore  the  filing  of  such  claim  and  the 
state  hereby  consents,  in  all  such  claims,  to 
have  its  liability  determined.  It'  may  also 
hear  and  detemune  any  clidm  on  the  part  of 
the  state  against  the  claimant,  or  against  his 
assignor  at  the  time  of  the  assignment,  and 
must  render  judgment  for  such  sum  as  snould 
be  paid  b^  or  to  the  state.  But  the  court  has 
no  jurisdiction  of  a  claim  submitted  by  law 
to  any  other  tribunal  or  officer  for  audit  or 
determination  except  where  the  claim  is 
founded  upon  express  contract  and  such  claim, 
or  some  part  thereof,  has  been  rejected  by  such 
tribunal  or  officer.  Nothin);  in  this  act  con- 
tained shall  be  construed  to  allow  the  court  to 
hear  any  claim  wnich  as  between  citizens  of 
the  state  would  be  barred  by  lapse  of  time  or  of 
an^  claim  heretofore  accrued  and  oi  which  the 
said  court  or  board  has  had  jurisdiction  and 
which  was  barred  by  lapse  of  time  at  the  date 
when  this  section,  as  amended,  takes  effect. 
Provided  further,  that  the  oourt  shall  have 
jurisdiction,  and  may  hc^ar  and  determine  all 
claims  accrued  and  actually  filed  at  any  time 
prior  to  September  first,  nineteen  himdred  and 
twelve,  and  filed  within  two  years  from  the 
time  they  accrued,  though  no  notice  of  in- 
tention to  file  was  ^ven,  as  required  by  this 
section,  if  such  claims  when  filed  were  not 
barred  oy  lapse  of  time  and  the  court  or  board 
had  jur»diction  and  authority  to  hear  and 
determine  the  same  except  for  the  lack  of  such 
notice;  and  such  jurisdiction  shall  attach  with- 
out refiling  or  previous  notice. 

Dcrtratlon. — Code  civ.  proc..  $  264,  as  am.  by  L.  1905* 
eh.  870.  L.  1006,  oh.  692.  L.  1906.  ch.  619,  L.  1912.  ch.  645. 


L.  1916.  ch.  1.  L.  1917,  ch.  264,  L.  1919,  ohi  '197v 
6th  to  10th  sentences,  inclusive,  which  $n  foi(U^  ia, 
Si  18,  23.  26.  (264  originaUy  revised  f^  L.  Ul$£^ 
ch.  205,  {  7.  as  am.  by  L.  1884,  ch.  60.  TMb  jurUd^tiiaM 
haa^  been  extended  to  indude  substantially  all  tniwi 
agunst  the  state.  I  i  ■  '1; 

§  13.  Sessions  of  court 

The  court  shall,  hold  at  least  eight  sessioM 
each  year,  and  unless  otherwise  oroered  by  ih» 
court  shall  be  held  as  follows:  On  the  foOiih 
Monday  of  January  at  the  city  of  Albany;  jm 
the  third  Monday  of  Februarv  at  ^ha  cmr.TOf 
Syracuse;  on  the  fourth  Monday  of  Maitm  at 
the  city  of  Utica;  on  the  fourth  Monday  of 
April  at  the  city  of  Albany;  on  the  fourth 
Monday  of  May  at  the  city  of  Rochester^  on 
the  third  Monday  of  June  at  the  city  of  Buffalo; 
on  the  fourth  Monday  of  September  at  th« 
city  of  Albany;  on  the  fourth  Monday  of  No- 
vember at  the  city  of  Albany^  and  it  may  also 
hold  adjourned  or  special  sessions  at  such  other 
times  and  places  in  the  state  as  it  may  deter* 
mine.  It  may  also  hold  a  session  and  take 
testimony  where  the  claimant  resides  or  where 
the  claim  is  alleged  to  have  arisen,  or  in  the 
vicinity,  and  may  view  any  premises  affected 
by  the  proceedings,  and  in  case  of  any  appro- 
priation of  land  bv  the  state,  the  vahie.  of 
which  shall  exceecl  five  hundred  dollan,  it 
shall  be  the  duty  of  the  court^  or  the  judge  or 
judges  hearii%  tne  daim^  to  view  the  premises 
affected  by  the  appropriation.  The  sneriff  of 
any  county,  except  Albany,  shall  furnish  for 
the  use  of  the  court  suitable  rooms  in  the  court 
house  of  his  coimty  for  any  session  ordered  to 
be  held  thereat  and  shall  if  required  attend 
said  session.  His  fees  for  attendance  shall  be 
paid  out  of  the  contingent  fund  of  the  court 
at  the  same  rate  as  for  attending  a  term  of  the 
supreme  court  in  that  county. 

A  session  of  the  court  may  be  conducted 

and  testimony  and  proof  taken  and  argusients 

heard  thereat,  by  one  or  more  judges  to.  be 

desig;nated  by  the  presiding  judge;  but  no  der 

termination  or  judgment  of  the  court  shall  be 

rendered  except  upon  the  concurrence  of  at 

least  two  of  the  juoges  of  the  court.    Not  more 

than  three  judges  shall  sit  in  any  case. 

Derlratloii. — Code  dv.  proc.,  f  268.  as  am.  by  L.  1906, 
ch.  692,  L.  1911.  ch.  856.  L.  1915,  ehs.  1,  100,  without 
changOt  except  the  omission  of  last  sentence  as  temporary 
and  obsolete,  ft  268  oricinaUy  revised  from  L.  1883, 
ch.  205.  I  4.  as  am.  by  L.  1884,  oh.  60,  and  {  13,  as  am. 
by  L.  1889,  ch.  68. 

§  14.  Court  rules  and  procedure. 

The  court  may  establish  rules  for  its  gov- 
ernment, and  the  regulation  of  practice  therein; 
prescribe  the  forms  and  methods  of  procedure 
before  it,  vacate  or  modify  judgments,  and 
grant  new  trials,  and  except  as  otherwise  pro- 
vided in  said  rules  and  regulations,  or  the  civil 
practice  act,  the  practice  shall  be  the  same  as ' 
m  the  supreme  courts  Rules  of  the  board  of 
claims  or  former  court  of  claims,  now  in  force, 
shall  continue  to  be  the  rules  of  the  court  of 
claims  until  changed  by  such  court. 

DertTatlon. — Code  civ.  proc..  I  265.  as  am.  by  L.  1906t 
ch.  692,  L.  1915,  ch.  1,  witnout  change,  ft  265.  originally 
revised  from  L.  1883.  ch.  205.  ft  3,  in  part. 

§  16.  Notice  of  daim. 

No  claim  other  than  for  the  appropriation 
of  land  shall  be  maintained  agasnst  the  state 
unless  the  claimant  shall  within  six  months 
after  such  claim  shall  have  accrued,  file  in  the 
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offioe  of  the  cl^k  of  the  court  of  claims  and  to  like  extent  and  with  like  effect  in  matterB 

with  the  attome3^-general  either  a  written  claim  over  which  said  court  of  claims  have  or  shall 

or  a  written  notice  of  intention  to  file  a  claim  have  jurisdiction,  ae  is  conferred  upon  other 

f^ainst  the  state,  stating  the  time  when,  and  courts   bv    sections   eightv-three,    ninety-siXf 

the  place  where  such  claim  arose  and  in  detail  one  hundred  and  ninetv-tnree  and  two  hun- 

the  nature  of  the  same,  and  of  the  items  of  dred  and  eighty-seven  of  the  civil  (Hraotioe  act, 

damage  alleged  or  claimed  to  have  been  sus-  and  section  forty-ei^t  of  liie  surrogate  prao- 

tained,  whida  claim  or  notice  shall  be  signed  tioe  act.    Said  parties  may  be  brought  in  bv 

and  verified  by  the  claimant  before  an  officer  order  instead  of  oy  citation  or  summons,  whien 

authorised  to  administer  oaths.     (Am:  by  L.  order  may  be  served  personally  or  by  publica- 

1921,  ch.  474,  in  effect  May  2,  1921.)  tion  in  like  manner  as  is  provided  for  the 

DerlfBtioB.— Code  civ.  pxt>c.,S  264,  dth  sentence,  with-  service  of  a  citation  in  surrogate's  court;  and 

out  ehange:  ramainder  of  1 264  ie  found  in  }§  12,  23,  26.  in  the  cases  provided  in  this  section  the  said 

^"•f^^Sdtt^.^  te?A'?i^  civ.  p««..  ««"rt  m«y  render  judgmeat  f«r  or  agamst  any 

S  264,  M  am.  by  L.  1920,  ch.  482.  of  the  parties  in  said  action  or  proceeding  as 

may  be  just  and  equitable. 

S 16.  Papers  to  be  furnished  supennteiident  DeHTatlon.— Code  dv.  pioc.  |28i.  m  added  by 

of  pitblie  works  In  canal  claims.  l.  looi.  ch.  286.  without  change. 

In  all  cases  of  canal  claims  a  copy  of  each  ,  #^-    «^     .      i_      _*i 

such  claim  and  of  notice  of  claim  which  is  or  f  **•  Bnngiiig  m  parties, 

may  hereafter  be  required  to  be  filed  with  the  If  a  claim  arises  in  a  case  where  the  state 

court  of  claims  shall  be  filed  with  the  superin-  seeks  to  appropriate  or  has  appropriated  land 

tendent  of  public  works  who  on  request  from  for  a  public  use,  the  court  of  claims  or  a  referee 

the  attomey-g^aral,  shall  furnish  such  assist-  having  jurisdiction  to  hear,  trv  or  determine 

ance  as  he  may  require  in  subpoenaing  wit-  such  claim  shall  inquire  as  to  whether  there  are 

nesses  and  preparing  the  cases  for  trial.  other  parties^  known  or  unknown,  who  may 

l>erifBtiMi.~<k>de  dr.  proc.,  §  270,  as  am.  L.  1905.  have  some  n^ht,  title  Or  interest  in  and  to 

chj^870,aeoond  sentence,  without  change.    Remainder  of  guch  land  as  disclosed  by  the  abstract  of  title 

i^t'?^XU':i"5:!^\fi%&"T&^'''^  and  .^ii^^  "(  «e"ct  «  to  in«unbraac«i 

required  by  section  twenty-four  of  this  act, 

f  17.  State  to  be  represeated  by  the  at-  as  disclosed  by  a  certificate  of  the  attorney 

tomey-general.  general  i^ter  examination  b^  him  of  the  title 

The    attorney-general   shall   represent    the  to  such  land.    The  court  <rf  claims  or  adjudge 

state  in  all  proceedings  relating  to  claims.    The  thereof  or  such  referee  shidl  have  jurisdiction 

attorney-general  may  designate  a  clerk  in  his  and  power  to,  and  shall,  order  such  parties  to 

office  to  assist  in  the  preparation  of  cases  for  he  brouwit  in  and  made  parties  to  the  prooeed- 

trial  and  to  attend  a  term  of  the  court.  i»8  pending  in  such  court  or  before  such  referee 

D6rif»tloii.-Code  dv.  proc..  J  270,  as  am.  by  L.  1905,  whenev«-  it  appears  or  IS  made  to  anp^  to 

oh.  370,  exo^t  seoond  and  last  sentences.    Remainder  of  the  COUrt  or  a  JUdge  thereof  OT  SUCb  referee 

1 270  is  found  in  }§  16,  27.    For  original  deriTation  of  necessary    to    a    complete   determination    of 

i  270  see  S 16,  ante.  ^^  controversy;  or  the  determination  of  a 

§  18.  Calendar  practice.  liabUity.    Such  parties  shall  be  brou|^t  in  bv 

A  _  1  _j L.i, .     J  i__.  xt.  _,  _,_  _*  order  of  such  court  or  a  judce  thereof  or  sacli 


S^i  fhl.^  ^  ^h.  ^J^  H^Tft^  S?I  «8h^  « the  county  where  such  tonS  Sto.5u«l 

^.  nitw  ?«.^*iV^f  once  in  each  of  foir  8ucc««ve  weeks  AM  be 

fibngthawf  respectively.  sufficient  publication  unless  otherwise  ordered 

L.'SK^rS^'t^''iXS;;.  *  tJmrnd^f^di  2"^  by  »uch  court  judge  or  ref«ee,    ^Trthin  ti^ 

ia  found  in  u  10.  24.  poet.  months  from  the  time  a  party  is  so  brought  m 

he  may  file  a  claim  with  respect  to  the  land 

9  19.  Notice  of  tnal.  involved   in   such   prooeedmg,   independently 

The   attorney-general  may   notice   any   of  of  the  claim  to  which  he  has  been  made  a  party. 

such  claims  for  trial  at  any  such  term  by  serv-  If  he  fails  so  to  do,  he  may  not  thereafter  file 

ing  upon  the  attorney  for  the  claimant  a  notice  such  an  independent  claim  notwithstanding 

of  trial  at  least  fourteen  days  before  the  com-  any  other  provision  of  law  allowing  a  longer 

mencement  of  such  term.  period  of  time  within  which  to  file  a  claim.  (Am. 

Dertvattoa.— Code  dr.  proc.,  (284,  as  added  by  Dy  L.  1921,  ch.  474,  in  effect  May  2,  1921.) 

L.  1916.  ch.  ^3.  third  sentence,  without  change.     Re-         DerivBtlOli.-<:;ode  dv.   proc.,  §  281a.  as  added  by 

nuunder  of  5  284  is  found  m  »  18,  24.  L.  1915,  oh.  1,  and  am.  by  L.  1017,    oh.   255.  wtihoa 

§80.  Interpleader,   consolidation   and   new  °  ^'^' 
parties.  §22.  Perpetuating  testimony  as  to  claims 

Jurisdiction  and  powers  are  also  conferred        At  an^r  time  after  a  claim  shall  have  been 

upon  the  court  of  claims  in  its  discretion,  to  filed  against  the  state,  testimony  in  relation 

order  other  parties,  known  or  unknown,  to  be  tibiereto  may  be  perpetuated,  upon  the  i^pplicft- 

brought  in  and  made  parties  to  any  action  or  tion  of  the  attorney-general  or  of  a  clamianl 

proceeding  pending  in  said  court  or  substituted  to  the  court  of  claims  or  a  judge  thereof ,  in 

whenever  it  appears  or  is  made  to  appear  to  accordance  with  rules  and  regUAations  whicA 

the  court,  necessary  to  a  complete  determina-  the  court  of  claims  is  her^y  authorised  tc 

tion  of  the  controversy,  or  the  determination  establish  for  the  purpose,  or,  in  the   abeencr 

of  a  liability;  to  consolidate  claims  or  actions,  thereof,  in  substantial  accordance  with  article 

to  order  interpleader,  in  the  same  manner  ana  twenty-nine  and  thirty  of  the  civil  practic 
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act;  provided,  however,  that  at  any  time  after  jodgment  to  be  entered  thereon.    If,  in  such  a 

the   state   shall  have  lawfuUy    appropriated  case,  the  court  shall  decide  not  to  proceed  f orth- 

lands,  structures,  waters,   franchises  or  any  with  to  take  such  proofs  and  testimony .  interest 

other  property  whatsoever,  the  attorney-general  shall  not  accrue  or  be  allowed  upon  sucn  a  claim 

or  a  claimant  may  apply  to  a  justice  of  the  between  such  date  and  the  entry  of  judgment  in 

supreme  court  for  the  perpetuation  of  testi-  such  case,  unless,  in  the  exercise  of  its  discretion, 

mony  pursuant  to  article  thnty-one  of  the  civil  for  good  cause  niown,  the  court  shall  otherwise 

practice  act  and  upon  such  application  it  shall  detmnine. 

not  be  necessary  to  show  tnat  the  property  When  any  daim  other  than  one  of  those  men- 
for  one  year  next  preceding  the  date  m  the  tioned  in  section  six  of  this  act  is  noticed  for 
petition  has  been  in  the  iKMnession  of  the  state,  trial  as  herein  provided,  if  the  claimant  fails  to 
or  in  the  possession  of  the  state  and  those  from  <^>pear,  the  court,  upon  the  motion  of  the  at- 
whom  the  state  derives  title,  either  as  sole  tomey--general,  may  dismiss  the  same,  in  whidi 
owner  or  as  joint  tenant  or  as  tenant  in  oom^  event  such  default  shall  not  be  opened  nor  shall 
mon.  The  court  of  claims  or  the  judge  thereof  such  claim  be  restored  to  the  calendar  except 
or  the  justice  of  the  supreme  court  to  which  upon  the  motion  of  the  attorney  for  the  daim- 
or  to  whom  any  such  application  is  made  may  an^  based  upon  affidavits  diowing  a  reasonable 
direct  the  depositions  to  be  taken  before  the  and  satisfactory  excuse  for  such  default  and  that 
court  oi  claims  or  before  one  or  more  judges  such  claim  is  a  meritorious  one.  Sudi  notice  of 
thereof  or  before  an  official  referee  acting  pur-  motion  and  the  affidavits  upon  which  the  same 
suant  to  dther  chapter  two  hundred  and  twenty-  is  based  shall  be  served  upon  the  attorney-Pen- 
nine of  the  laws  of  hmeteen  hundred  and  dcven  eral  at  least  eight  days  bdbre  such  application, 
or  section  one  hundred  and  fifteen  of  the  ju-  unless  a  shorter  time  shall  be  ordered  by  the 
dieiary  law.  court.  Whenever  any  interest-bearing  daim, 
B«ffatlMi.-«-Code  dr.  proo.,  (  2S0a.  m  added  by  Other  than  one  of  those  mentioned  in  section 
L.  1918,  eh,  190,  without  oha&s*  of  mibsuoiM.  six  of  this  act  shall  have  been  dismissed  and 

<  «i  Vv.mii«.«4m«  t»«  .t^M^M^v  ir.«««—i  ••  thereafter  restored  to  the  calendar  as  herdn 

in'dSM^^          ^  attomey-general  as  provided,  no  interest  diall  accrue  or  be  aUowed 

"  thereon  between  the  date  of  such  dismissal  and 

The  attorney-general  mav  require  any  person  the  entry  of  judgment  in  sudi  case, 

filmg  sudi  a  notice  of  claam  for  any  cause  nertvathm—Code  dr.  pn)c..  f  284,  m  added  by 

whatever  against  the  state  to  foe  sworn  before  L.  191d,  eh.  343.  ezoeot  flnt  three  eentenoee.    Remainder 

him  or  one  of  hia  deputies  designated  by  him  of  S  SM  b  found  in  H  is,  19,  ante, 

for  that  purpose,  within  the  county  of  the  .ok    TndmnMita. 

claimant's  reddence,  relating  to  such  daim,  '        juogmonw.    ^ 

and  when  so  sworn,  to  answer  orally  as  to  any  V  Th®  determination  of  the  court  upon  a 
facts  rdative  to  the  justness  of  such  claim,  daim  shall  be  by  a  judgment  to  be  entered  in  a 
Whenever  any  claim  for  the  appropriation  of  book  to  he  kwrt  by  the  dark  for  that  purpose, 
property  is  pending  or  has  be^  aetermined  and  siuied  and  certified  by  him. 
m  the  court  of  claims  and  the  attorney-general  2.  Within  ten  days  after  the  entry  of  the  judg- 
is  required  by  law  to  examine  the  title  of  the  nient,  the  clerk  shall  serve  a  certified   copy 
claimant  thereto,  prior  to  the  payment  of  an  thereof  on  the  claimant  or  his  attorney  and  also 
award,  the  attorney-general  may  require  such  upon  the  attopey-^eneral. 
claimant  to  be  sworn  before  him  or  one  of  his  3.  If  the  claim  arises  in  a  case  where  the  state 
dq[)Uti€8  designated  by  him  for  that  purpose  jeeks  to  aj^ropriate  or  has  appropriated  land 
within  the  county  of  the  claimant'?  residence,  'or  a  public  use,  the  judgment  shall  contain  a           i 
or  if  the  ckimant  be  a  corporation  within  the  description  of  such  land.                                               I 
county  where  its  principal  place  of  business  in  4.  A  transcript  of  a  judgment  m  favor  of  the          ^ 
this  state  is  located,  or  if  the  claimant  be  a  state,  certified  by  the  clerk  of  the  court,  may  be 
nonresident  within  tne  county  where  the  prop-  ^l^d  and  docketed  in  the  clerk's  office  of  any 
erty  is  situated,  relating  to  such   title,   and  county;  and  upon  being  so  docketed  shall  be- 
when  so  sworn,  to  answer  orally  as  to  any  conie  and  be  a  lien  upon  the  property  of  the 
facts  rdative  to  the  title  of  such  property.   The  daimant  in  that  county,  to  the  same  extent  and 
attorney-general  may  also  require  such  daim-  enforceable  by  execution  in  the  same  manner, 
ant  to  file  with  >iim  an  affidavit  stating  any  as  a  judgment  of  the  supreme  court, 
material  facts  rdating  to  such  title.     Wilful  5-  A  final  judgment  against  the  claimant  on 
false  swearing  before  the  attorney-general  or  any  claim  prosecuted  as  provided  in  this  article 
deputy  attorney-general  is  perjury  and  pun-  shall  forever  bar  any  further  claim  or  demand 
ishable  as  sudi.  against  the  state  arising  out  of  the  matters  m- 

Derlf »taiME.-<:^  civ.  proo..  1 264,  as  am.  by  L.  1905,  solved  in  the  controversy, 

ch.  370,  L.  1906.  ch.  692,  L.  1908.  ch.  519.  L.  1912,  ch.  545,  6.  Interest  shall  be  allowed  on  each  judgment 

tJ?J*'  ?**•  J'  !>•  1917,  ch.  264.  L.  1919,  ch.  167,  eeventh,  of  the  court  of  claims  from  the  date  thereof 

jSSlir"Sl£^ilr?otr^nS.f^^^^^  ^YS^ok^^  ^ntU  the  twentieth  day  after  the  comptroUer  is 

derivation  of  §  264,  see  §  12,  ante.  authorized  to  issue  his  warrant  for  the  payment 

•  «^    ,.         M,    '           ...         -  -  .  thereof  or  until  pajrment,  if  payment  be  made 

i  S4.  Proceedings  upon  failure  of  claimant  to  sooner. 

appear  or  proceed.  7  But  no  such  judgment  shall  be  paid  until 

When  an^  claim  of  the  character  mentioned  there  shall  be  filed  with  the  comptroller  a  copy 

in  section  six  of  this  act  is  reach^  for  trial  by  thereof  duly  certified  by  the  clerk  of  the  court  of 

the  court,  if  the  claimant  fails  to  appear,  or  if  he  4)laim8  together  with  a  certificate  of  the  attorney 

appears  but  is  not  .ready  to  proceed  to  the  trial  general  that  no  appeal  from  such  judgment  has 

thereof,  the  court,  m  its  discretion^  may  proceed  been  or  will  be  taken  by  the  state,  and  a  rdease 

forthwith  to  take  proofs  and  testimony  therein  and  waiver  by  the  attorney  for  tne  claimant  of 

offered  b^  the  state  or  otherwise,  and  may  make  any  lien  for  services  upon  said  claimant's  cause 

an  award  in  accordance  therewith  and  cause  a  of  action,  claim,  awaro,  verdict,  report,  decision 
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or  iudgment  in  favor  of  said  claimant,  which  son  claiming  an  interest  in  the  fund  may  apply 

said  attorney  mav  have  thereon  under  and  by  to  the  supreme  oourt  in  and  for  the  county  oi 

virtue  of  section  four  hundred  axtd  seventy-five  Albany,  for  an  order  of  distribution.     Such 

of  the  judiciarv  law;  and  where  damages  are  application  shidl  be  made  by  verified  petition 

awarded  for  the  permanent  appropriation  of  setting  forth  the  rights  of  any  and  all  persons 

land  for  a  public  use,  there  shall  also  be  filed  vfho  may  have,  or  claim  to  have,  any  interest  in 

with  the  comptroller,  a  satisfactory  abstract  or  lien  or  encumbrance  on,  tne  propoty  so 

of  title  and  certificate  of  search  as  to  incum-  appropriated  and  the  award  therefor,  and  the 

brances,  showing  the  person  demanding  such  names  'and  addresses  of  such  persons,  if  known, 

damages  to  be  legally  entitled  thereto.  Thereupon,  such  oourt  shall  make  an  order,  de- 

8.  llie  provisions  of  this  section  as  to  limita-  scribing  the  property  so  appn^riated.  directed 

tion  of  interest  shall  not  apply,  howevar,  to  iudg-  to  the  attomey-genoul  of  the  state  of  New  York 

ments  paid  from  the  various  trust  funds  or  and  to  all  such  persons  and  to  any  others  who 

sinking  funds  of  the  state,  which  funds  shall  be  may  be  unknown,  who  have  or  cuiim  to  have, 

entitled  to  interest  until  the  twentieth  day  after  any  right,  title,  interest,  claim  or  demand  in  or 

an  appropriation  is  available  for  the  reimburse-  to  said  appropriated  property  or  said  award, 

ment  thereof  or  until  payment,  if  payment  be  requiring  tnem  to  appear  before  sadi  eourt  and 

sooner  made.  to  present  their  claims  or  demands  on  account 

DerlfBttoii.— Code  civ.  proe., .(  299.  as  am.  by  L.  1901.  of  such  appropriation,  at  a  time  and  place 

S*J;«^^'.^-  ^?^'  ^^  j^'  ^^i«^***WJ?  wibstanoe.  stated  in  the  order,  in  the  city  of  Albany,  not 

}  260.  onguxally  reviaed  from  L.  1883.  ch.  206.  J  8.  j^  ^^  ^j^j^y  days  after  ser^oeof  suoh  order, 

S  S6.  Ko  awards  «reept  upon  legal  evidence,    and  show  cause  why  a  final  order  of  diitributton 
«k.^    *.        A'ji    '  tnrtM  u   T   ,ortr     are  unknown,  the  order  shall  require  tile  service 

DeriTBtlon. — Code  civ.  proc.,  \  264.  as  am.  by  L.  1905,     ^»  *u«  ^~]^-  W—  *^»ui:.»«4.:^,«  ««  ^^^mAA^Ji  w«  -.^.i^ 

ch.  370.  L.  1906,  ch.  692,  L.  1908.  Jh.  6i9.  L.  191^  eh.  646;  oj  ^^  ^^der  by  publication  asprovided  by  seo- 

L.  1916.  ch.  1,  L.  1917.  oh.  264.  L.  1919.  oh.  167,  fifth  9ion  twenty-one  of  this  act.    The  court  may  on 

?*"«^2^,  riS^"*  ,***^    ??f»»»5d«'  ^.  *  284  "s  fptmd  the  return  day  hear  all  persons  interested  and 

U§  ^i^i  •  ^'  ""*••  ^^'^  *'"**^  d^vatum  of  ft  264.  see  ^^^  ^  ^^  ^^^^  ^  dfetribution  or  refer  any 

claim  to  a  referee  to  hear,  try  and  report.  The 

§  87.  Compromise  of  canal  claims.  court  may  likewise  on  the  confirmation  of  a  re^ 

No   claims   brought   against   the  state   on  port  of  a  referee,  after  eijjit  days'  notice  to 

account  of  the  canal  shaU  be  settled  or  com-  those  who  appeared  on  the  return  day,  make 

promised  for  any  amount  without  the  written  a.  final  order  of  distribution.    The  deteirnina* 

consent  thereto  by  the  superintendent  of  public  tion  of  the  court  and  final  order  of  distri- 

works  or  his  *  duty  authorized  representative,  bution  shall,  unless  set  aside  or  reversed  on  ap- 

DeriTBtloii.—- Code  civ.  proc..  S  270.  as  am.  by  L.  1906.  peal,  be  final  and  conclusive  upon  the  owners  or 

S^^2?^i  **^  «ntMioc.  jwithout  chani^e.    Reinainder  of  other  persons  claiming  any  interest  in  or  lien  or 

ji^o^TisJ^iiJ       •  Foronpoaidertvat««af  incumbrance  On  the  property  so  appropriated 

and  the  award  therefor.   (Added  by  L.  1921,  ch. 

§  28.  Disposition  of  adverse  and  conflicting  474,  in  effect  May  2, 1921.) 

claims.  IMIfBtloB.— Code  dv.  proc..  §  20Bb,  as  added  by 

If  there  are  adverse  and  conflicting  claims  to  ^  ^®^*  ^^'  ***• 

the  lands,  structures,  waters,  franchises  or  any  .  ^^     a«-^-i-  ^.^.^^.^it* 

other  property  whatsoever  lawfully  appropn-  *  *»•    Appeals  gencrauy. 

ated  by  the  state  or  an  apparent  lien  or  mcum-  .   Either  party  may  appeal  fron  an  order  or 

brance  on  the  property  so  appropriated  or  on  judgment  of  the  court  of  claims  to  the  appelate 

any  interest  theiem,  or  to  the  award  therefor,  division  of  the  supreme  court  of  the  third  de- 

umess  the  hokiers  of  such  adverse  or  conflicting  partment,  except  that  appeals  from  orders  or 

claims  or  the  owner  of  such  lien  or  incumbrance  judgments  relating  to  claims  which  arose  in  the 

shall  consent  that  their  respective  interests  may  fourth  department  shall  be  taken  to  the  ap- 

be  determined  by  the  court  of  claims,  or  if  the  pellate  division  of  such  fourth   department, 

owners  of  any  property  so  appropriated  or  of  any  The  appeal  from  a  judgment  may  be  taken  upon 

interests  therein  are  indeterminable  or  unknown,  questions  of  law  or  of  fact,  or  Doth,  or  for  an 

the  court  diall  direct  the  comptroller  to  deposit  alleged  excess  or  insufficiency  of  the  judgment, 

the  amount  awarded  in  any  bank,  in  which  Upon  such  appeal  the  court  may  affirm,  reverse, 

moneys  belonging  to  the  fund  from  which  such  or  modify  the  judgment,  or  dionise  the  appeal, 

compensation  is  payable  may  be  deposited,  to  or  grant  a  new  trail.   The  provisions  of  the  civil 

the  account  of  such  award,  to  be  paid  and  dis-  practice  ejct  relating  to  i^peals  in  the  supreme 

tributed  to  the  persons  entitled  to  the  same  as  court  apply,  so  far  as  practicable,  to  appeals 

ordered  by  the  supreme  court  on  application  of  from  orders  or  judgments  of  the  oourt  of  oaims, 

any  person.  except  as  modified  in  this  chi4>t^. 

DertfattoB.— Code  av.  proc.  ft  268a.  as  added  by      ^I>eHfBtitoii.--<>)dedv.  proo..|275.  as  wn.by  L.  1919. 
L.  1917,  ch.  730,  without  change.  ch.  481.  without  change;  originaUy  revised  from  1;.  1883. 

ch.  205.  ft  10.  in  part,  as  am.  by  L.  1887.  eh.  507.  aad 

§  SS-a.  Disposition  of  amount  of  award  de-  ^  ^^96.  ch.  45i. 
P<^*^^^  §30.  Time  and  manner  of  taking  appeaL 

a}}^""  ^^^T}  awaided  is  deposited  as  provi-       .^  ^^^  ^^^  y^  ^^  ^^^  ^y^y  days 

ded  by  section  twenty-eight  of  this  act,  any  per-  after  thV^try  and  service  of  the  order,  or  the 

•So  in  oxiginal.  Service  by  the  clerk  of  a  certified  copy  of  the 


art.  3 


JURISDICTION  AND  PRACTICE 


judgment,  by  serviiiK  upon  the  claimant  or  hia    less  th 
attorney,  or  upon  the  attomey-generel,  and    award 
upon  the  clerk,  in  like  mamter  aa  in  the  HUpreme 
court,  a  written  notice  to  the  effect  that  the 
appellant  appeals  from  the  order  or  from  the 

C'  idgment  or  from  a  specified  part  thereof,  and 
riefly  slating  the  grounds  of  tne  appeal. 


,  ch.  MS,  liO.in  put,  u 


ori^uiiLlLy  r8vi«d  fr ,  __.  _ 

mm.  by  L.  IgST,  ch.  50T.  ud  L.  1890, 

iSL  CM«on-«pp«aL 

With  the  notice  of  appeal  from  a  judgment, 
the  ^>pellsnt  shall  Berve  upon  the  adverse  party 
acaeecontaininxsomuchof  the  evidence  as  the 
appellant  may  aeem  necessary  to  present  the 
questions  raised  by  the  appeal.  Within  ten'd ays 
aftertheserriceof  thecaae,  the  respondent  may 
pn^KMe  and  serve  amendments  thereto,  and  the 
case  mt^  be  settled  upon  five  days'  notice  by 
any  judge  of  the  court.  Notice  of  the  settle- 
ment may  be  served  by  either  party,  within  ten 
days  after  service  of  the  proposed  amendments. 
The  court  or  a  judge  thereof  may  extend  the 
time  for  serving  a  case  or  amendments. 


certificate 
the  statu 
comptj^lJi 

propriatio 
Dwtatit 

sh.  S5.  luC  I 
tDtl,.    Tore 

commi8Bi< 

When  t 

the   insta 

shall  be  p 
at  the  ine 
expenses 
shall  be  p 


asH  by  L.  1. 


oiutnat^  - . , —  _- 

■m.  by  L.  1887.  eb.  807,  tnd  L.  ISM,  cl..  ,..i. 

{  SS.  Pref  srence  on  appeals  in  appellate  conrt. 

An  appeal  taken  after  the  calendar  for  a  term 
of  the  appellate  court  is  prepared  may  be  placed 
thereon  upon  the  application  of  the  attorney- 
general  at  any  time  during  the  then  current 
term,  and  brought  on  for  hearing  as  a  preferred 
cause  upon  a  notice  of  fourteen  days. 

DcrlTBtlon.— Cods  dr.  proc.,  1  278,  vithout  stuncei 
oticB^ly  nmnd  tniin  L.  1B83,  eh.  Z05,  |  10.  in  put.  u 

un.  byL.lS8T.cli.S07.udL.  ISM,  ah.4£l. 

i  S3.  Taxation  of  cotta,  fees  and  disbuiss- 
ments. 

Costs,  witnesses'  fees  and  disbursement 
shall  not  be  taxed,  nor  shall  counsel  or  at- 
torneys' fees  be  allowed  by  the  court  to  any 
party. 

I>tirltBttoa.~Coda  riv.  pnx..  |  274,  u  hid.  by  L.  1900. 
ch.  6£,  Gnt  •entence.  RenuindsT  of  |  274  is  [aund  in  I  34 
port.    |274ori(loi>Uyn!vi»dfroniL.  lS83,ch.Z0S,  flG. 

{  S4.  AUowanc*  for  expense  of  searches  in 
certain  cases. 

The  court  of  claims,  whenever  the'appraised 
value  of  the  premises  appropriated  shall  be 


(36.  L 

Section 
hundred  t 
two  huni 
hundred 
sixty-ei^ 
andT  Bixtj 
sixty-nine 
both  incl 
and  all  a 
repealed. 
April  16, 


iS7.  ^ 
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INDEX  TO  COURT  OF  CLAIM 

HsfanDOW  «ra  to  Motioiu 


AdrwM  obtlmi. 
diapontion  of. . 


dainutat  M  to  dtle  to  propvty  qipropiutad 

inr. 

■earioa  id  eouit  on  fourth  Mondky  of  Januwy,  April,  Sqttember  and  Ni 

QMDt. 

owe  on  tiipeif. 

IppML 

•moDdmcnt  to  ooe  pnivp««l,  time  tor  MTvioe 

appdlate  divimoa.  third  departraent,  appeal  to 

aiwlicatlon  by  attorney  general  for  prefeienoa 

calendar,  placing  appeal  on  calendar  aftet  pfepan>tloD  thereof 

ea«e  on  appeal 

notice  of  settlement 

•ettlement .,,.,... 

DouTt  to  which  appeal  taken 

diamissal  of  appeal 


granting  neiT  trial 

judgment  on  appeal 

manner  of  taldng  i4>peBl 

ootioe  of  appeal,  ■enioe 

preference,  notice  of  application 

on  appeal  in  appellatn  oourt 

proviBionB  of  Civil  Practice  Act  ralating  to  ain>eal,  appUoabili^ 

queetiani  reviewable 

rigbtof  either  party  to  take  appeal  from  order  or  judgnNcit 

service  of  caae  on  appeal 

time  of  taldng  appeal 

when  appeal  miut  be  taken  to  appellate  division,  fourth  department . . . . 

^^MlUta  dlTltion. 

appeal  to  Appellate  Division,  Fourth  Department 

Third  Department 

deeignation  of  two  judgea  to  hear  oUims  aridng  out  of  appropriation  of  la 


appobtmeDt  and  removal 

Attom*7  tud  client. 

allowance  of  attorney's  fees  prohibited 

Attortwj-Konerftl, 

designation  of  oleik  to  assist  in  preparation  of  cases  tor  trial 

duty  to  repreaent  the  State  in  all  proceedings  relating  to  claims .  , 

examination  of  claimant  as  to  justice  of  claim 

title  of  property  appropriated 

tumialuDg  BSetrtdnce  to  supeiintendeot  of  putdic  works  on  canal  c 
perpetuatioB  of  teatimonyi  ri^t  to  apjdy  for 

Awanl. 

legal  evidence,  award  not  to  be  made  eioept  upon 

depositing 

diapodtion  of  depoeiled.  award 


0 


Boud  of  cUinu.  . 

reference  to  aa  referring  to  Court  of  Claima , . 

Bond. 

clerk  of  court,  duty  to  make  and  file 

Buflftlo. 

terra  of  oourt  on  third  Monday  of  June 


Cftlftndw.     See  also  appeal. 

claims  Co  be  placed  on  calendaF .  . 
preparation  by  clerk  for  resular  iie 


C^Qftl  cllkimS- 

couaent  of  superintendent  of  public  vrorks  to  oomprotniae 

demgnationof  two  judges  to  hear  canal  claims 

service  of  copy  of  claim  and  notice  of  claim  on  superintendent  of  public  1 

Cu«. 

amendment  to  case,  time  for  service 

extension  o!  time  for  serving  case  or  amendment 

notice  of  settlement  of  case 

on  appeal,  contents 

service  of  cose  on  appeal 


K  and  conflicting  claims,  deposit  by  comptroller  of  amount  awarded 

determination  of  rights  by  Supreme  Court 

disposition  of 

affidavit  as  to  title  to  property  appropriated  by  claimant 

appropriation  of  property,  examination  of  claimant  as  to  title 

calendar,  claims  to  be  placed  on 

canal  claims,  service  of  copy  of  claim  aod  notice  of  claim  on  superintendent  of  pubUo  Worka . . 

in  of  two  judges  to  hear  canal  claims 

n  intereet  where  claim  subsequently  restored 

iroa  on  failure  of  claimant  to  appear 

in  ot  claimant  by  attorney  general  as  to  justice  of  daim 

raise  swearing  on  eiamination  before  attorney  general  as  perjury 

filing  written  claim 

judgment  for  claim  for  land  appropriated,  contents 

jurisdiction  of  court  generally 


signing  and  verifying 

time  for  filing 

perpetuation  of  teatiraony  as  to  claims  filed 

Clark  of  court. 

appointment  and  removal  - - . . . , -,.,-.. 

bond,  contents  and  filing 

calendar,  duty  to  prepare 

docket  books 

eipensea  OBtside  of  city  of  Albany,  payment 

failure  to  certify  copy  of  judgment  on  claimant ' 

stenographer  to  act  as  deputy  clerk 

Compromise. 

canal  claims,  writt*>n  consent  of  superintendent  of  public  works  required . . 

ComptroU«r. 

annual  report  by  clerk  of  Court  of  Claims 

deposit  of  amount  awarded  for  adverse  and  conflicting  claims 

payment  of  judgment,  conditions  precedent 

Consolidation  of  action. 

jurisdiction  of  court  to  consolidnle  claims  or  actions. 


COURT  OF  CLAIMS  ACT— Rifeebncbo  . 

Corts. 

allowance  of  clerk's  ezpenna  ia  certain  cases 

ooats  not  taxable 

disbureemeDta,  expensee  o(  searohei  in  eertain  aaoea,  albmuiM  . 
DOl  taxable 

Court  of  dftlms. 
I.  IngeDeral. 

Board  of  Claims,  referenoe  to  as  referring  to  Court  of  Claimi 

court  continued 

record  of  proceedini*,  keeping 

repoK  to  lesilature  of  claims  on  which  it  finally  acted .  ■  ■  ■ 

rules  and  procedure,  reguUting 

seal  of  court 

view  of  premUes  affected  by  appropriation 

It.  Sessions  of  court. 

adjourned  at  ipecial  sessions,  time  and  place  for  holding. 

attendance  by  sheriff 

fees  df  aherllT  attending,  bow  paid 

holding  and  taking  of  testimony  where  claimant  resides . . 

by  one  judge 

number  of  judges  to  sit 

.  time  and  place  of  holding 

room  to  be  furnished  in  court  house 

Court  of  CUinu  Act. 

short  title 

when  aot  takes  effect 

Court  offiosn. 

appointment  and  removal  of  clerk,  stenographer,  and  attendai 

salaries  and  compensation 


DmOi. 

wrongful  death.  Jurisdiction  of , Court  of  Claims  of  claim  a 

DefftUlt. 

motion  to  open  default  after  claim  dismissed 

time  for  service  o(  motion  to  open  default  after  claim 

Dspositlon. 

expense  of  procuring  testimony  on  commission  at  inst 

liability  of  claimant 

perpetuation  of  testimony  as  to  claims  filed 

DliburHmanta. 


DlgmluiJ. 

claim  on  failure  of  claimant  to  appear, . 
opening  default  after  claim  dismined . . , 


Krldanca. 

award  not  to  be  made  except  upon  legal  evidence 

BxKutoTs  uid  admlQiitz-AtoTB. 

claim  against  State  for  death  of  decedent,  jurisdiction  of  oourl 


allowance  of  attorney's  fees  prohibited 

stenographer,  furnishing  copy  of  minutes  and  testimony . . , 

Fonni. 

power  of  court  to  establish  forms  and  methods  of  procedur 


Intunat, 

effect  OQ  interest  where  olnim  dismisaed  And  ■ubaequentl]'  n 
judgmeat,  Intarest  on 


length  of  term.  . 


w 


of  ■ddltionol  judgM 

Euoceisor  for  unexpired  term 

deoKn&tion  of  two  judgea  to  hear  canal  olaima 

expitstioD  of  tenn,  office  vacant  for  purpose  of  chooaing 

holding  over  after  expiration  of  term 

judge  not  to  hold  any  other  office 

practice  law 

juriodiction  of  pending  clamu 

number  of  judgea  of  Court  of  Claima 

power  of  one  or  more  judgea  to  hold  oourt 

PTeslding  Judge,  d«eigDatioD 

prohibition  aa  to  judgea 

<Iualifioation 


term  of  ol 

JudgKunt. 

I:  In  general. 

board  of  claima.  effect  of  determlDatlon  by 

examination  of  court  to  be  by  judgment 

filing  tranacript  of  judgment  Bgunat  dumant  in  county  elerk'a  office. . 

final  judgment  againat  claimant  aa  bar 

interest,  allowed 

judgment  in  favor  of  3tat« 

legal  evidence,  neeeasity  for  to  eetaUiah  liability 

on  appeal 

vacating,  power  of  court  to  vacate  or  modify 

II.  Rendition  and  entry. 

.   concurrence  of  at  lesat  two  judgea ...,....,,..,,.,.. 

deaniption  of  land  appropriated 

docketing  transcript  of  judgment  againat  claimant  in  county  elerk'a  ofl 

duty  of  clerk  to  aign  and  certify 

entry  in  book  by  clerk,  ngning  and  certifying 

rendittOQ  where  interpleader  ordered  or  action  oonaolidated 

new  putiea  brought  in  or  eubatitution  made 

aervice  of  certified  copy  by  clerk 


in.  Payment. 

abatract  of  title  aa  to  encumbrancea,  Giing  aa  condition  to  payment 

certificate  by  attorney  general  that  appeal  has  not  and  will  not  be  taken  a«  oondl^n. . 

procedure  to  eacure  payment . . , 

release  and  waiver  by  attorney  for  claimant  of  lien  for  aervicea  aa  condition 

Jurisdiction* 

applicability  of  certain  sections  of  Civil  Practice  Act 

appointment  and  removal  g(  clerk,  atenogr^iher  and  attendant 

barred  by  lapse  ol  time,  claim 

bringing  in  parties 

manner  of 

certain  claims  though  notice  of  intention  to  file  was  not  given 

claim  by  State  againat  claimant  or  asaignor 

of  executor  or  adminiatrator  of  decedent  againat  atate  for  wrongful  death 

on  expreaa  contract  presented  to  other  tribunal  or  officer  for  audit  and  rejected 

claims  pending  when  act  takes  effect 

eonsolidatiuft  claims  or  action ,  . 

interpleader,  ordering 

judgment  where  new  partiea  brought  in  or  actions  consolidated 

notice  of  intention  to  file,  claims  over  which  court  hae  jurisdiction  without 


COURT  OF  CLAIMS  ACT— Refekencbb  arb  to  Sbo 


JurUdicUon—Contlniiad. 

private  clvm  asaiiut  bIMb 

nine  power*  &iid  iuriwlietioii  M  bowd  oi  d 

nibcTtituti*a  of  partiea 

£  nnd  modifying  judsmeDt 


report  of  Court  of  Clunu  b 


judgment  againat  claimant  filed  in  county  derk'a  offioe 

ri^t  of  lienor  on  lands  appropriated,  determination  of  rights ; . 

Ufloltfttlon  of  motion. 

jurisdietion  of  claims  barred  by  lapse  of  lime 

private  claim  against  state 

o  file  (daim 


powei  of  court  to  grant 

Notle*  erf  el»lin. 

notice  of  intention  to  file,  contenta. . 
signing  and  verifying 


fee  lor  fumlalung  copy 

PsrttM. 

brineiDt  in  oew  parties,  jurisdiction  of  court. .. . , 

bring  in  parties,  inquiry  u  to  whether  there  are  other  pMtiee  not  ni 


new  parties  in  appropriation  proceeding.. , 
■ubstitution  of  parties,  jurisdiction  of  court.  ,  . . 


false  swearing  on  e^aroinntion  befete  attorney  general  as  to  claim . . 

PeipAtu&tlou  of  twtlnumr. 

application  of  attorney  general  or  claimant  after  claim  filed 

Prvfaronea. 

on  appeal  in  appellate  court 


Baoords. 

proceedings  in  Court  of  Claims. . 

Bepflftl. 

lavs  repealed 

Beport. 

annual  report  to  comptroller .  .  .  . 
Court  of  Claims  to  legidaturc .  .  . 


term  of  court  on  fourth  Monday  of  May 

RulM  of  court. 

power  of  court  to  establish 

rule*  of  Board  of  Claims  or  fonner  Court  of 'Claims,  applieabtlity , . 


BftlftriU. 

additional  judges .  , 
court  officers 

how  payable , . 


t 


0 


INDEX 
Schedule. 

Laws  repealed 36 

8e«l. 

OBal  of  Court  of  Claims 9 

Search. 

aUowance  of  expense  of  clerk  in  certain  cases  in  award ^ 34 

SessioBB  of  court.    See  Court  of  Claims. 

Sheriff. 

attendance  at  sessions  of  court,  duty  and  fees 13 

rooms  in  court  house  for  sessions  of  court,  to  be  furnished 13 

State. 
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NEW  YORK  CITY  MUNICIPAL  ( 

L.  1916,  CH.  279,  AS  AMENDED, 

(SuperKding  The  municipal  court  act.  L .  1902, 


Tk4  Ptople  tf  the  suae  t^  N*»  York,  r^premtMin  Senate  and  At 
Titu      L  Oi0iuuticiD  wd  ]iulalio«iaD.    (H  1-ifl.)        dection  to  be  he] 

«ltof«lIoM,p«tl«.     which  the  MDOOt 


""-I  nsanC'Tbit   iMtia 

.1.  AtMdmml.     (H  w~M.)  obmrt«,  H  13M),  1S51 

"I.^V  Brf-.. ,»  .j.1.       No  one  Bh&U  be 

^SiS,SS»T  iSt  «i  ">»  ""t,  "ft" 

dm:  MUohnunt  ^aSat  nineteen  hundred 

«D£trtrifitrofdrfmulita«  resident  and  elect 

n.  Oon^U^   wtata^ia-  ehaJl  be  elected  or 

mcny;  dipoatioo*:  pbyi^  an  attorney  and  o 

o»|^™niii.&«i.  fil  101-  New  York  for  at 

TI.  Tiiil;    iancK    .HbmWaii    o(    oootRmnr.     "l"^  have  served 

(H  iia-iM.)  .,  court.   NojusUoe 

vn.  JndDaaot  ud  eiKution.     (H  131I-143.)  inM  nr  nrnfHMnf 

Article    I.  JudcmeMi.    %  125-12*.)  2^  °.ff?.^„ 

U.  Bmnititm      (If    130-US.)         ^^  OT  SOt  aS  rcfs 

TUL  cidka  *Bd  DuuthaU.    {[f  u^iss.)  ehaU  devote  hii  v 

justice  elected  oi 

act.  shall  take  ai 

oath  of  office  i^ 

The  justioes  m 

TTTLB I  administer  oaths, 


aa  )usticee  of  othe 


2.  QuftlifiMtioofl  ud  thillv  of  . 

S.  Btliif  of  iusliDiK.  ~  OratetNnrYorti'oh 

4.  Yacmioy  In  tha  alE«  of  jiwtiee.  tof ludn  fonoar  |  10 

B.  DiaUkta  and  ouDbei  ol  inatiMa  thania.  nally  TVTb*d  tram  L. 


0.  Death  w  imwral  of  luatise  oot  to  aflaot  pro-  The  salary  at  i 

la  Tm«*':Stii«  of  holdin,  oourt.  Poi?^  Of  electee 

11.  Scab.  and  Richmond,  si 

13.  Aooaaa  to  aourt  houaaa;  aipaaaaa  of  oouit,  bow  year,  to  be  paid  i 

13.  CriSSi  and  dvii  coatompt.  V  the  proper  offi 

14.  Prcxni;  whrn  aervi»  may  b«  made.  of  each  justice  ap 

15.  Coofomity  to  wprama  court  piaetioa.  OUgbs  cf  Queens 

.  .    ™_.  .  ,      ,  ,1  thousand  dollars 

i  1.  The  court  and  justices  ccatbiued;  term  manner;  provide. 

0*  *»*"•  jusUoe  elected  or 

The  municipal  court  of  the  city  of  New  York,  Queens  or  the  bo 

as  it  exists  on  the  thirty-firat  day  of  August,  court  in  either  ol 

nineteen  hundred  and  fifteen,  shall  be  oontinued ;  Brooklyn  or  the  1 

raovided,  however,  that  from  and  after  the  first  ditional  sum  of  te 

day  of  September,  nineteen  hundred  and  fifteen,  he  shall  so  hold  ( 

it  dull  be  a  court  of  record.   Thejustices  there-  sucli  sum  as  shsJl 

o(  in  office  when  this  act  takes  effect  shall  con-  make  the  omoun 

tinue  to  hold  office  until  the  expiration  of  thor  year  equal  to  the 

respective  terms.    The  aucceasors  of  said  just-  other  boroughs. 

iowsbaUbeelectedfortennsof  tenyeaisby  the  paid  on  the  certil 

deotoie  of  the  several  municipal  court  dis~  board  of  justices 

triets,  as  hereby  constituted,  at  the  general  such  justice  was 


r 
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the  illness  or  necessaiy  absence  of  the  justice  b.  In  the  borough  of  Manhattan  there  shall  be 

regularly  assigned  to  hold  the  same,  or  on  nine  districts,  as  follows: 

account  of  pressure  of  business.  1.  The  first  district  embraces  the  territory 

The  comptroller  of  the  city  of  New  York  is  boimded  on  the  south  and  west  by  the  southerly 

hereby  authorized  and  directed  to  issue  special  and  westerly  boundaries  of  said  through;  on  the 

revenue  bonds  \mder  the  provisions  of  section  north  by  the  center  line  of  Fourteenth  street  at 

one  hundred  and  ei^ty-eight  of  chapter  four  the  westerly  boundajry  of  said  borou^  to  Fourth 

hundred  and  sixtynsix  of  ^e  laws  of  nineteen  avenue;  thence  by  the  center  line  of  Fourth  ave- 

hundred  and  one,  in  an  amoimt  sufficient  to  .  nue  to  Astor  place;  thence  by  the  center  line  df 

provide  for  the  payment  of  the  increases  made.  Astolr  place' to  Broadway;  thenoe  by  the  center 

(Am.  by  L.  1920,  ch.  710,  in  effect  May  11, 1920.)  line  of  Broadwav  to  West  Third  street;  thence 

DeHfBtioii.--Neir.    f  1365  of  Greater  New  York  by  l^e  center  fine  of  West  Third  street  to 

charter,  aa  am.  by  L.  1907,  ch.  603,  re^nacted  without  gixUi  ave&ue:  theuceby  the  Center  line  of  ffixth 

^  *°'®*  avenue  to  West  Washmgton  place;  thence  by 

§4.  Vacancy  in  the  office  of  justice.  ^  center  line  of  West  Washington  plaee  to 

A  »<.»»«».,  ^«« :«- ;«  *u   ^4K^  «r  •  .^:^  ^e  Urove  Street;  thence  by  the  center  Ime  of  Grove 

A  va«Mi<^  occurring  m  the  office  of  justice  Of  ^^^  ^  Seventh  avenue;  thence  by  the  center 

^Wll^T'f h.^^^'JnSS!!?'^^^^^  ^«  of  Seventh  avenue  to  feedford  stVeet;  thence 

SnrSf^t^  tvn^f  Xnif^T^*^  ^v  the  Center  line  of  Bedford  street  to  West 

Uon  for  a  full  tera,  except  that  If  such  full  tcnn  gouston  street;  thence  by  the  center  line  of 

would  expire  with  an  even-numbered  year,  for  a  nr    I  ti  ""V^"'  ^^^^  ^^j  y^^j^»^  "**Y^  " 

term  en<fing  on  the  last  day  of  December  next  JJ^^*  ?0"J*°^  "^y  ^J^^''^?^^^  ,^*J^ 

preceding  &e  time  when  a  full  term  would  ex-  J^^g^^.^y  the  center  Ime  of  MacDougal  stre^ 

^u^jsucftermsshalloominenoem  ^jL"^,.^ft^'.?;te  ^^^ 

Broome  street; 
Broome  street  to 

the  interim,  within  twenty  days  after  the  siime  i^HTl^  ^^\^Z  "Jr^"-  th^  ^thl 

1^ ,    i;        ,«,...      .               .  the  center  line  of  Bowery  to  Catherine  street; 

G^^^^^Y^S'S,^^L''i^T^ii  ifL  t  ^e^ce  by  the  center  line  of  Catherine  8t^  to 

it  amended  that  section,  ia  unoonatitational  (In  re  Mark-  Henry  street;  thence  by  the  center  line  of  Henry 

land  V.  Scully,  303  N.  Y.  W8).  Street  to  Clinton  street:  thenoe  by  the  center 

line  of  Clinton  street  to  tne  East  river,  including 

•   §6.  DistricU  and  number  of  justices  therein.  poveWs,  Ellis,  Bedloe's  Mid  Oyster  Islands; 

The  several  boroughs  composing  the  city  of  ^  ^^oich  distnct  there  shall  be  three  justices.  ^ 

New  York  are  hereby  divided  into  districts,  in  2.  The  second  district  embraces  the  territory 

each  6f  which  sessions  of  the  court  shall  be  held,  boimded  on  the  south  and  east  by  the  southerly 

and  justices  shall  hold  office  therein  in  number  and  easterly  boundaries  of  the  said  borough;  on 

as  follows:  the  north  by  the  center  line  of  Fourteenth  street 

a.  In  the  borough  of  The  Bronx  there  shall  be  at  the  easterly  boundary  of  the  said  borough,  to 

two  districts,  as  follows:  Fourth  avenue;  thence  by  the  center  line  of 

1.  The  first  district  embracing  the  territory  Fourth  avenue  to  Astor  place;  thence  by  the  oen- 
bounded  by  and  within  the  following:  Begin-  *«  line  of  Astor  place  to  Broadway:  thenoe  by 
ning  at  the  center  line  of  Mount  Vernon  avenue  ^^  center  line  of  Broadway  to  West  Thkd  street; 
andite  junction  with  the  northern  boundary  thence  by  the  center  line  of  West  Third  street  to 
line  of  the  city  of  New  York,  southerly  to  East  Sixth  avenue;  thence  by  the  center  line  of  Sixth 
Two  Hundred  and  Thirty-third  street,  easterly  avenue  to  West  Washington  place;  thence  by 
to  the  Bronx  river,  thence  along  the  Bronx  river  ^^^  center  line  of  West  Washington  place  to 
to  Fordham  road,  thence  along  Fordham  road  Grove  street;  thence  by  the  center  line  of  Grove 
to  Southern  boulevard,  thence  along  Southern  street  to  Seventh  avenue;  thenoe  by  the  center 
boulevard  to  Marmion  avenue,  thenoe  along  line  of  Seventh  avenue  to  Bedford  street;  thence 
Marmion  avenue  to  East  One  Hundred  and  Sev-  by  the  center  line  of  Bedford  street  to  West 
enty-^th  street,  thence  along  East  One  Hun-  Houston  street;  thence  by  the  center  line  of 
drcd  and  Seventy-fifth  street  to  Southern  bouk-  West  Houston  street  to  MacDougal  street; 
vard,  thence  along  Southern  boulevard  to  Cro-  thence  by  the  center  line  of  MacDougal  street 
tona  Park  east,  thenoe  along  Crotona  Park  east  ^  Spring  street;  thence  by  the  center  line  of 
to  Clinton  avenue,  thence  along  Clinton  avenue  Spring  street  to  Sullivan  street;  thence  by  the 
to  East  One  Hundred  and  Sixty-ninth  street,  center  Ime  of  Sullivan  street  to  Broome  street; 
thence  along  East  One  Hundred  and  Sixty-ninth  thence  by  the  center  line  of  Broome  street  to 
street  to  Umon  avenue,  thence  along  Union  ave-  Lafayette  street;  th^iee  by  the  center  line  of 
nue  to  East  One  Hundred  and  Forty-ninth  Lafayette  street  to  Canal  street;  thence  by  the 
street,  thence  along  East  One  Hundred  and  oenterlineof  Canal  street  to  Bowery;  thence  by 
Forty-ninth  street  to  the  waters  of  the  East  the  center  line  of  Bowery  to  Catherine  street; 
river,  thence  along  the  waters  of  the  East  river  thenoe  by  the  center  line  of  Catherine  street  to 
to  the  northern  boundary  line  of  the  city  of  New  Henry  street ;  thenoe  by  the  center  Une  of  Henry 
York,  thence  along  the  northern  boundary  line  street  to  Clinton  street;  thence  by  the  center 
of  the  city  of  New  York  to  the  point  or  place  of  line  of  Clinton  street  to  the  East  river;  in  whidl 
beginning;  in  which  district  there  shall  be  two  district  there  shall  be  five  justices.  (Subd.  b., 
justices.  (Subd.  a.,  subd.  1  am.  by  L.  1917,  ch.  subds.  1, 2,  am.  by  L.  1919,  ch.  616,  in  effect  May 
728,  in  effect  June  4, 1917.)  9, 1919.) 

2.  The  second  distnct  embracing  the  remain-  3.  The  third  district  embraces  the  tolitoiy 
der  of  said  borough;  in  which  district  there  shall  boimded  on  the  south  by  the  oenter  line  of  Four- 
be  two  justices.  teenth  street;  on  the  east  by  the  oenter  line  of 
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Seventh  avenue,  from  Fourteenth  street  to  Fifty**  enth  avenue  and  Central  Paik  West;  in  which 
ninth  street,  and  by  the  center  line  of  Central  district  there  shall  be  four  justices. 
Park  West,  from  Fifty-ninth  street  to  Sixty-  c.  In  the  borouch'of  Brooklyn  there  shaU  be 
fifth  street;  on  the  north  by  the  center  line  of  seven  districts,  aafoilows: 
Sixtv-fifth  street  and  the  center  line  of  Fifty-  1,  The  first  district  embraces -the  territory 
ninth  street,  from  Seventh  to  Eighth  avenues;  bounded  by  and  within  the  following:  Begin- 
on  the  west  by  the  westerly  boundary  of  the  ning  at  the  intersection  of  Washington  avenue 
said  borough;' in  which  district  there  shall  be  two  and  Flushing  avenue  along  Flushing  avenue  to 
justices.  Navy  street,  to  the  westeriy  side  of  the  United 

4.  The  fourth  district  embraces  the  territory  States  navy  yard,  to  Wallabout  channel  through 
bounded  on  the  south  by  the  center  line  of  East  the  watere  of  Wallabout  channel.  East  river, 
Fourteenth  street;  on  the  west  by  the  center  line  Buttermilk  channd,  Upper  bay,  Gowanus  bay 
of  Lexington  avenue  and  by  the  center  line  of  to  Hamilton  avenue,  to  Prospect  avenue,  to 
Irving  place,  including  its  projection  through  Fifth  avenue,  to  Flatbush  avenue,  to  Fulton 
Gramercy  park;  on  the  north  by  the  center  line  street,  to  Bridge  street,  to  Myrtle  avenue,  to 
of  Fifty-ninth  street;  on  the  east  bv  the  easterly  Raymond  street^to  Bolivar  street,  to  Saint  Ed- 
line  of  said  borough:  excluding  however,  any  wards  street,  to  WiUoughby  street,  to  Raymond 
portion  of  Blackwell's  island;  in  which  district  street,  to  Lafayette  street,  to  Navy  street,  to 
there  shall  be  two  justices.  DeKalb  avenue,  to  Washington  park  or  Cum- 

5.  The  fifth  district  embraces  the  territory  berland  street,  to  Myrtle  avenue,  to  Washing- 
bounded  on  the  south  bv  the  center  line  of  Sixty-  ton  avenue,  to  jpcAnt  of  beginning,  in  which  dis- 
fif  th  street;  on  the  east  by  the  center  line  of  Cen-  trict  there  shall  be  one  j  ustice. 

tral  Park  West;  on  the  north  by  the  center  line  2.  The  second  district  embraces  the  territory 
of  One  Hundred  and  Tenth  street;  on  the  west  bounded  by  and  within  the  foUowing:  Begin- 
by  the  westerly  boundarv  oi  said  borough;  m  ning  at  the  intersection  of  Washington  avenue 
which  district  there  shall  oe  three  justices.  and  Flushing  avenue,  thence  along  Flushing  ave- 

6.  The  sixth  district  embraces  the  territory  nue  to  Broadway,  to  Stuyvesant  avenue,  to  Ful- 
bounded  on  the  south  by  the  center  line  of  Fifty-  toa  street,  to  Scnenectady  avenue,  to  Atlantic 
ninth  street,  and  by  the  center  line  of  Ninety-  avenue,  to  Waverly  avenue,  to  Greene  avenue, 
sixth  street  from  Lexington  avenue,  to  Fifth  to  Washinjgton  avenue,  to  point  of  banning, 
avenue;  on  the  west  by  the  center  line  of  Lexing-  in  which  district  there  shall  be  two  justices. 
ton  avenue,  from  Fifty-ninth  street  to  Ninety-  3.  The  third  district  embraces  the  territory 
sixth  street,  and  the  center  line  of  Fifth  avenue;  bounded  by  and  within  the  following:  Begin- 
from  NinetyHsixth  street  to  One  Hundred  and  ning  at  the  mterseotion  of  Navy  street  and  Flush- 
Tenth  street;  on  the  north  by  the  center  line  of  lug  avenue,  thence  along  Flushing  avenue  to 
One  Hundred  and  Tenth  street;  on  the  east  bv  Broadway,  to  Willoughy  avenue,  to  Bushwick 
the  easterly  boundary  of  said  borough;  indua-  avenue,  to  Suydam  street,  to  Central  avenue 
ing,  however,  all  of  Blackwell's  island  and  ex-  to  Starr  street,  to  boundary  line  of  Kings  and 
eluding  any  portion  of  Ward's  isl^id;  in  which  Queens  counties,  thence  al(mg  said  line  to  New- 
district  there  shall  be  two  justices,  town  creek,  through  the  waters  of  Newtown 

7.  The  seventh  district  embraces  the  territory  creek  to  East  river,  to  Wallabout  channel,  to 
bounded  on  the  south  by  the  center  line  of  One  the  westerly  side  of  the  United  States  navy 
Hundred  and  Tenth  street;  on  the  east  by  the  yard,  to  Navy  street,  to  point  of  bejpnning,  in 
center  line  of  Fifth  avenue  to  the  northerly  term-  which  district  there  aliall  be  two  justices. 

inus  thereof,  and  north  of  the  northerly  term-  4.  The  fourth  district  embraces  the  territory 
inus  of  Fiftn  avenue,  following  in  a  northerly  bounded  by  and  within  the  following:  Begins 
direction  the  coui^  ot  the  Harlem  river  on  a  line  ning  at  the  intersection  of  Stuyvesant  avenue 
coterminous  with  the  easterly  boundary  of  said  and  Broadway,  thence  along  Broadway  to  Will- 
borough;  on  the  north  and  west  by  the  northerly  oughby  avenue,  to  Bushwick  avenue  to  Suydam 
and  westerly  boundaries  of  said  borough;  in  street,  to  Central  avenue,  to  Starr  street,  to 
which  district  there  shall  be  three  justices.  Kings  and  Queens  line,  along  said  line  to  Stan- 

8.  The  eighth  district  embraces  the  territory  hope  street,  to  Hamburg  avenue,  to  DeKalb 
bounded  on  the  south  by  the  center  line  of  One  avenue,  to  Bushwick  avenue,  to  DeKalb  avenue, 
Hundred  and  Tenth  street;  on  the  west  by  the  to  Broadway,  to  Hopkinson  avenue,  to  McDon- 
center  line  of  Fifth  avenue;  cm  the  north  and  ough  street,  to  Broadway,  to  Jamaica  avenue, 
east  bjf  the  northerly  and  easterlv  boundaries  to  Alabama  avenue,  to  Atlantic  avenue^  to 
of  said  borough^  including  Randall's  island  and  Eastern  parkway,  to  Howard  avenue,  to  East 
the  whole  of  Ward's  island;  in  which  district  New  York  avenue,  to  Montgomery  street,  to 
there  shall  be  two  justices.  Franklin  avenue,  to  Atlantic  avenue,,  to  Schen- 

9.  The  ninth  district  embraces  the  territory  ectady  avenue,  to  Fulton  street,  to  Stuyvesant 
bounded  on  the  south  by  the  center  line  of  Four-  avenue,  to  the  place  of  beginning,  in  which  digr 
teenth  street  and  by  the  center  line  of  Fifty-  trict  there  shall  be  one  justice. 

ninth  street,  from  the  center  line  of  Seventh  ave-  5.  The  fifth  district  embraces  the  territory 

nue  to  the  center  line  of  Central  Park  West;  on  bounded  by  and  within  the  following:    Begin- 

the  east  by  the  center  line  of  Lexington  avenue  ning  at  the  intersection  of  Gowanus  canal  and 

and  by  the  center  line  of  Irving  place,  including  Hamilton  avenue,  thenoe  along  Hamilton  ave- 

its  projection  throu^  Gramercy  park,  and  by  nue  to  Prospect  avenue,  to  Terrace  place  Jto  Sev- 

the  center  line  of  Fifth  avenue,  from  the  cento:  enteenth  street,  to  Eleventh  avenue,  to  Terrace 

line  of  Ninety-  sixth  street  to  the  center  line  of  place,  to  Gravesend  avenue,  to  Fort  Hamilton 

One  Hundred  and  Tenth  street;  on  the  north  by  parkway,  to  Thirty-ninth  street,  to  Twelfth 

the  center  line  of  Ninety-sixth  street,  from  the  avenue,  to  Fortieth  street,  to  Thirteenth  avenue, 

center  line  of  Lexington  avenue  to  the  center  to  Forty-first  street,  to  Fourteenth  avenue^  to 

line  of  Fifth  avenue,  and  by  One  Hundred  and  Forty-fourth  street,  to  West  street,  to  Eigh- 

Tenth  street,  from  Fffth  avenue  to  Central  teenth  avenue,  to  Gravesend  avenue,  to  Foster 

Park  West;  on  the  west  by  the  center  line  of  Sev-  avenue,  to  East  Seventeenth  street,  to  Avenue 

1«A7 


{ 


—    \ 


§  6  N.  Y.  CITY  MUNICIPAL  COURT  CODE  Ut.  1 

R,  to  Nostrand  avenue,  to  Avenue  U,  to  Gerrit-  bounded  by  and  within  Maspeth  avenue,  Mau- 

sen  avenue,  to  Avenue  U,  to  Genitsen  baain  or  rice  avenue^  Calamus  road,  Long  Island  rafl- 

Mill  pond,  to  the  waters"  of  Sheepshead  bay  road,  Trottmg-course  lane,  Metrop<^tan  ave- 

through  said  waters  to  the  ^e  mviding  the  nue,  boundarv  line  between  the  second  and 

borough  of  Brooklsrn  from  the  borou^  of  fourth  wards,  boundary  line  between  the  second 

Queens  in  Rockaway  inlet  from  Ihe  intersection  and  third  wards.  Flushing  creek,  Ireland  Mill 

erf  Rockaway  inlet  and  the  borough  line  along  road,  Lawrence  avenue,  Bradford  avenue.  Main 

said  line  to  the  waten  of  the  Atlantic  ocean,  street,  Lincoln  street.  Union  street,  Broadway, 

through  said  waters  to  the  Lower  bay.  Grave-  Parsons  avenue,  Lincoln  street,  Percy  street, 

send  bay,  the  Narrows,  Upper  bay.  to  Crowanus  Sanford  avenue,  Murray  lane,  Bayside  avcame, 

hekYf  Gowanus  canal  to  point  of  oeginning,  in  Little  Bavside  road.  Little  Neck  bay,  East  river, 

which  district  there  shall  De  one  justice.  Bowery  bay,  Old  Bowery  Bay  road,  Jackson 

6.  The  sixth  district  embraces  the  territory  avenue,  Ra|>elye  avenue,  the  canal  and  New- 
bounded  by  and  within  the  following:  Begin^  town  cre^;  in  which  district  there  shall  be  one 
ning  at  the  intersection  of  Farragut  road  and  justice. 

east  Fifty-eighth  street,  thenoe  idonsEast  Fifty*  3.  Tlie  third  district  embraces  the  territory 
eighth  street  to  Clarendon  road,  to  Ralph  aven-  bounded  by  and  within  Maspeth  avenue,  Mau- 
ue,  to  Church  avenue,  to  East  Ninetjr-first  rice  avenue.  Calamus  road.  Long  Island  rail- 
street,  to  Linden  avenue,  to  East  Ninety-eighth  road,  Trotting-oourse  lane.  Metropolitan  avenue, 
street,  to  Howard  avenue,  to  East  New  Y  ork  boundarv  line  between  the  second  and  fourth 
avenue,  to  Montgomery  street,  to  Franklin  ave-  wairds,  Vanderveer  avenue,  Jamaica  avenue, 
nue,  to  Atlantic  avenue,  to  Waverly  avenue,  to  Shaw  avenue,  Atlantic  avenue,  Morris  avenue, 
Greene  avenue,  to  Washington  avenue,  to  Myr-  Rockaway  road,  boundary  line  between  Queens 
tie  avenue^  Washington  park  or  CumberUmd  and  Nassau  counties.  Atlantic  ocean,  Rockaway 
street,  to  DeKalb  avenue,  to  Navy  street,  to  inlet,  boundary  Ihie  ONetween  Queens  and  Kixigs 
Lafayette  street,  to  Raymond  street,  to  WiU*  coimties  and  Newtown  creek;  in  which  district 
oughby  street,  to  Saint  Edwards  street,  to  there  shaU  be  one  justice. 
Bolivar  street,  to  Raymond  street,  to  Myftle  4.  Tlie  fourth  district  embraces  the  territory 

?  avenue,  to  Bridge  street,  to  Fulton  street,  to  bounded  by  and  wit;hin  the  boundarv  line  be- 

^_j'j  Flatbuih  avenue,  to  Fifth  avenue,  to  Prospect  tween  the  second  and  fourth  wards,  the  bound- 

Hr  avenue,  to  Terrace  place,  to  Seventeenth  street,  ary  line  between  the  second  and  third  wards, 

to  Eleventh  avenue,  to  Terrace  place,  to  Grave-  Flushing  creek,  Ireland  Mill  road,  Lawrence 

send  avenue,  to  Fort  Hamilton  parkway,  to  avenu^Bradf ord  avenue.  Main  street,  Lincoln 

Thirty-ninth  street,  to  Twdf  th  avenue,  to  Fort-  street.  Union  street,  Broadway,  Parsons  avenue, 

ieth  street,  to  Thirteenth  avenue,  to  Forty-first  Lincoln  street,  Percy  street,  Sanford  avenue, 

street,  to  Fourteenth  avenue  to  forty-fourth  Murray  lane,  Bayside  avenue.  Little  Bayside 

street,  to  West  street,  to  Eighteenth  avenue,  to  road,  Little  Neck  bay,  boundary  line  between 

Gravesend  avenue,  to  Foster  avenue,  to  East  Queens  and  Nassau  counties,  KodLaway  road, 

Twenty-ninth  s^eet,  to  Farragut  road,  to  point  Morris  avenue,  Atlantic  avenue,  Shaw^  avenue, 

of  beginning,  in  which  district  there  shall  be  two  Jamaica  avenue  and  Vanderveer  avenue;  in 

justices.  which  district  there  shall  be  one  justice.  . 

7.  The  seventh  district'embraces  the  territory        e.  In  the  borough  of  Richmond  there  shall  be 
bounded  by  and  within  the  following:    Begin-  two  districts,  as  follows: 

ning  at  the  intersection  of  Broadway  and  Jam-  1.  The  first  district  embraces  wards  one  and 

aica  avenue,  to  Alabama  avenue,  to  Atlantic  three  ol  said  borou^;  in  whidi  district  there 

avenue,  to  Eastern  parkway,  to  Howard  avenue,  shall  be  one  justice. 

to  East  Ninety-eight  street,  to  Linden  avenue,  2.  The  second  district  embraces  wards  two, 

to  East  Ninety-first  street,  to  Church  avenue,  four  and  five  of  said  borough;  in  which  district 

to  Ralph  avenue,  to  Clarenon  road,  to  East  there  shall  be  one  justice. 

Fifty-eighth  street,  to  Farragut  road,  to  East  Derlvatloii.— New.  Re-enaotcfl  1358-1363  of  Greater 

Twenty-ninth  street,  to  Foster  avenue,  to  East  New  York  charter,  na  am.  by  L.  19J7,  oh.  608.  and  L.  1906, 

Seventeenth  street,  to  Avenue  R,  to  l!f ostrand  '*•  ^^'  *~*  "^-  '^^  *^*^^*  "^  ^  **''• 

avenue,  to  Avenue  U,  to  Gerritsen  avenue,  to 

Avenue  U,  to  Gerritsen  basin  or  Mill  pond,  to  5  6«  Jurisdiction. 

the  waters  of  Sheepshead  bay,  through  said  The  municipal  court  of  the  city  of  Nejv  York 

waters  to  the  line  dividing  the  borough  of  shall  have  jurisdiction: 

Brooklyn  from  the  borough  of  Queens  in  Rock-  1.  Of  the  following  actions  when  the  amount 

away  inlet,  from  the  intersection  of  Rockaway  claimed  in  the  summons  does  not  exceed  one 

inlet  and  the  borough  line  along  said  line  to  Stan-  thousand  dollars,  exclusive  of  interest  and  costs: 

hope  street,  to  Hamburg  avenue,  to  DeKalb  an  action  upon  a  contract,  express  or  implied, 

avenue,  to  Bushwick  avenue,  to  DeKalb  avenue,  other  than  a  contract  to  marr^r;  an  action  to 

•^K                    to  Broadway,  to  Hopkinson  avenue,  to  McDon-  recover  a  fine  or  penalty;  an  action  to  establish 

ough  street,  to  Broadway,  to  the  point  of  begin-  a  mechanic's  lien  on  real  property  and  to  recover 

ning,  in  which  district  there  shall  be  two  jus-  a  personal  judgment  for  the  amount  due;  ar 

tices.  (Subd.  c  repealed  and  re-enacted  by  L.  action  to  foreclose  a  lien  on  a  chattel;  an  actioi 

r/^                  1916,  ch.  479;  am  by  L.  1918,  ch.  539,  in  effect  to  recover  damages  for  an  escape  from  the  jaii 

May  8, 1918.)  liberties  of  any  county  within  the  city  of  New 

d.  In  the  borough  of  Queens  there  shall  be  York;  an  action  to  recovo*  damages  for  fraud  or 

four  districts,  as  follows:  deceit,  or  for  a  personal  injury  or  an  injury  to 

1.  The  first  district  embraces  the  territory  property,  except  actions  to  recover  dMnages  for 

bounded  by  and  within  the  canal,  Rapelye  ave-  assult,    battery,    malicious   prosecution,    fab 

nue,  Jackson  avenue.  Old  Bowery  Bay  road,  imprisonment,  libel.  Slander,  criminal  eonvonsa 

Bowery  bay.  East  river  and  Ne^-town  creek;  in  tion,  seduction,  or  loss  of  society  of  husband  a 

which  district  there  shall  be  one  justice.  wife;  an  action  to  take,  state  and  determine  th< 

i                          2.  The  second  district  embraces  the  territory  account  between  partners  after  dissolution  a 
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other  tcnBiiution  of  tbeir  pMtnndqii  retfttkMi,  ^^S-y.^^f^'^^  I 

and  lo  render  judgment  fM' the  amount  Bofoond  -wdScm^nloMd.  lora  l> 

to  be  du«,  but  in  no  eveaX  for  more  than  one  tEbooort  £<■  turiwUsikia  >■ 

tfaouaand  doUaia.  S^ '??~,"^^'° '^  t 

2.  Of  tbe  foUomng  actions  and  piooaedina:  ^IT^  .^^^ji^^^i  < 
an  action  to  Kocpvor  ft  diattd  or  ohattela  toe  |auieciouiti««Btedotl«  * 
wgregate  value  of  whioh  don  not  exceed  one  **>*  deltndut  uid  iwon  o 

tSouaand  dcdlan,  with  or  withmit  damagea 

ton  the  taking  or  detention  thereof;  a  ■ummar^  i  7.  Board  td  joaticaa.                                         * 

pioceeding  authorised  bjr  the  oode  of  einl  i,  "Xlte  juatieM  of  tfaia  oourt  ahall  conetitute 

procedure  to  reeorer  poeaeaaion  of  real  property  the  board  of  juatieee  and  dull  diecharge  the 

aituated  whdlv  or  partly  within  the  diabict  funetioM  thereof.    They  diaU  eleet  from  their 

where  the  ^qilicstion  ia  made,  and  in  ntch  a  own  number  a  prewlent  of  the  board  of  jueticee, 

proceedinf;  it  ahall  not  be  necessary  foi  the  ^od  ^tay  at  tueaaure  remove  him  and  elect  a 

court  to  sign  the  wammt,  but  it  may  be  aigned  Buccenor  in  hia  place.    The  meeting  of  the* 

W  the  clofc;  an  action  in  behalf  of  the  people  board  shall  be  public,  umI,  so  far  as  practicable, 

of  the  state  or  the  city  of  New  York,  brought  gh^  be  held  at  r^ilar  intervalij  and  all  ita 

by  the  direction  of  a  comminioner  of  public  pn>eeedinm  dudl  be  recorded  by  ita  aecretary 

charitiee  or  an  ovtvaeer  of  the  poor,  i^on  a  ^nd  shall  tw  preaorved.    A  majority  of  all  the 

bastardj  or  abandonment  bond;   an   action  membenof theboardahalloontituteaquorum. 

upon  the  bond  of  a  marshal  of  the  city  of  New  The  board  may  by  resolution  provide  for  the 

Vtat.  conduct   of   its    meetings,    the    keeping    and 

3.  To  uaue  or  vacate  a  requisition  to  replevy,  nmervation  of  its  minutes  add  the  public 
a  warrant  of  attachment,  a  warrant  to  seise  a  ^epection  thtteof  at  reasonable  umee;  for  the 
chattel  and  an  order  ot  arrest;  to  grant  or  onfa-  of  jtuhcial  busuKn,  the  manner  of  its 
vacate  a  sta^  of  execution  or  of  other  proceed-  disohafve  and  the  muntenance  of  order  in  and 
ing^  mduding  a  warrant  in  summary  pro-  ttbout  Ae  eowt;  for  the  establishment  of  parts 
ceedinga  to  recover  possession  of  real  property,  of  the  court  i''i'*  f^  the  yem^y  aaeagnmeot  of 
provided  that  in  summary  prooeedtngs  no  iustioea  to  htdd  the  several  parts  so  ertablished; 
stay  ahall  be  granted  Sot  more  than  five  days  pnmde^  howwer,  that  no  justice  shall  sit 
except  that  in  addition  to  the  foregoiiw,  upon  ^  any  one  district  for  two  successive  months, 
the  rendering  of  a  final  order  in  summary  ^  in  the  borou^  of  Manhattan  for  more  than 
proceedings,  a  stay  of  the  execution  of  the  thr«e  months  in  any  one  vear,  or  in  the  other 
warrant  ma^  be  granted  for  not  more  than  borougha  for  more  tluui  tne  miniiniim  number 
thir^  days  if  the  tenant  shall  make  a  deposit  of  montha  under  a  fwstem  of  complete  rotAtion 
in  court  of  the  amount  of  the  rent  for  the  by  the  justices  wiwin  such  boroughs  reapeo- 
period  of  the  stay  at  the  rate  fixed  b^  the  land-  tively. 

lord  for  the  month  immediately  prior  to  the  g.*  The  president  of  the  board  of  justices 

rendering  of   the   final    orda  which  depoedt  ghall  prwide  and  be  entitled  to  a  vote  at  aU 

riudl  be  paid  to  the  landlord  or  hia  agent  by  meeting  of  the  boatd.    In  addition  to  aU  tfaa 

tbe  cl»k  of  the  court;  to  render  judgment  in  other  powers  of  a  justice,  he  shall   exeroiaa 

an  action,  or  to  make  a  final  order  in  a  sum-  generaTsuperviaion  of  the  buunew  of  the  court 

mary  proceediHE,  upon  confession  or  upon  the  and  have  such  other  powers  as  may  be  oon- 

oonaent  of  both  parties.     (Subd.  3  an.  by  f«ned  by  iwohlticnv  m  the  board.    He  diatl, 

L.  1&20,  ch.  210,  in  effect  April  14,  1920.)  whenever  he  deems  it  necMsary  for  the  prompt 

4.  Of  actions  and  summary  proceedings, .  dispoaition  oi  buaineaiL  aasigB,  in  Uw  borough 
within  the  forgoing  limitations,  by  or  against  from  which  he  was  uected,  any  justice  tem- 
the  city  of  New  York;  by  or  on  behalf  of  the  porarily  to  hold  court  in  any  district  in  said 
people  of  the  state  of  New  York^  by  or  against  a  borougn  other  than  that  in  iniidi  he  had  been 
domestic  corporation  or  a  fore^n  eorporation;  saogBed  by  the  board,  and  may  assign  a  justice, 
by  oi  against  a  domestic  or  foreipi  executor  or  ^^  y^  oonaent,  rei^tUesa  of  borough  Imee,  to 
administrator  in  bis  representative  capacity;  ^ny  district  within  the  city,  and  tranter  cases 
by  or  uainst  a  committee  of  an  incompetent.  for  trial  from  one  district  to  njiother  in  the 

5.  Ofactians  and  proceedings  of  wMch  the  game  borough.  The  acts  or  directions  of  the 
municipal  court  of  the  city  of  New  York  had  president  of  the  board  of  justices  may  be 
jurisdiction  on  the  thirty-first  day  of  August,  vacated,  amended  or  mocU&ed  by  a  majonty 
nineteen  hundred  and  fifteen.  vote  at  a  regular  or  special  meeting  of  the 

6.  To  provide  systems  of  conciliation  and  board. 

arbitration  and  to  enter  judgment  upon  an  4  Tbe  board  of  justices  majr  designate  a 

award  of  arbitrators.  cleric  of  said  court  for  one  of  said  diatricta  to 

7.  To  open  a  default;  to  direct  or  set  aside  a  ^ct  as  secretary  of  said  board  and  from  time  to 
verdict;  to  vacate,  amend,  correct  or  modify  time  substitute  another  and  fix  a  compensation 
any  process,  mandate,  judgment,  order  or  to  be  paid  for  such  service,  not  exceeding  the 
final  order,  m  furthM-ance  of  justice,  for  any  gum  of  one  thousand  dollars  pvx  annum.  The 
error  in  form  or  substance;  to  grant  a  new  trial  secretary  of  the  board  of  justices  shall  have 
upon  any  of  the  fp>unds  tor  which  a  new  trial  charge  of  such  administrative  work  and  per- 
may  be  granted  by  the  supreme  court  in  an  form  such  duties  as  may  be  aaaigaed  to  him  by 
actum  pending  therein,  including  the  grounds  the  board.  He  shall  maintain  an  office  where 
of  baud  and  newly  discovered  evidence.  he  shall  keep  such  records  as  the  board  may 

unndMi  wd  ravtHMn.    1 1,  u  tm.  by  L.  IBOS.  oh.  SIS;  ' . 

L.  lOOB.  eh.  4SS:  L.  1610.  cL  S3g.    Ori^iully  rBvi»ed  Irom     ;  '  ~~7~i         Z^l 

L.  1882,  eh.  41ft  f  IKS:  L.  1901,  ch.  489, 1 1364.  *  Bubd.  Vm  it  appeui  in  the  rjport  of  tiM  munio^ 

AnlAetioii  incHMHl  fiom  *  MO  to  tl.OOB.  coon  oommiMioD,    ww  omitted  In   courn  of   pMM«e 

aubd.  4  aaluse*  the  eluH*  oi  »        "  "  *  "  '" ^  --  '-*-■- 
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with  new  matter  addod.    Embrace^  some  o(  the  matter  '^^^  ^^^  P^^  ^'  the  COUrt  With  a  justioe  ID 

contained  in  former  ss  12, 13  of  mimicapal  court  act.  fill,  attendance  shall  be  open  for  the  transaction  of 

Svaf^^I!.13bedr^i6^?4%.'''•'^•   """^^  judicial  businees.    dS^  the  monUu.  of  July 

.  System  of  rotation  of  justices  retained.  ano  August  the  court  in  each  district  shaD  be  in 

session  for  at  least  two  days  in  each  week  and 

§  8.  Rules  of  coidrt.  shall   try   summary   proce^iings,  actions  for 

The  board  of  justices  may  adopt  and  amend  ^f^^  *^^»  9^  Kooa  cause  shown,  other  actions 

^^es  relating  to  the  following  subjects:  where  the  ri^ts  of  the  parties  may  be  jeopai^ 

1.  The  houiB  during  which  the  court  shall  be  ^'®^  ^y  delay,  and  such  other  actions  as  the 
open.  court  may  deem  proper  to  be  triaJ. 

2.  The  duties  of  the  secretanr  of  the  board,  ,  Deri?»tloB----Fonner  f  17  amended  and  rewritten. 

rapners,  interpreters,  attendants  and  employees;  nooB  of  second  sentence  of  former  section  revised  and 

^he  manner  of  keeping  records  and  DaDers.  the  ™*^o  appboable  to  the  borough  of  Bxooklvn  and  to  the 

collection  and  Hiflnnmfmn  rrf  .mr^nJi^,  »J3  a.^  ?^?d  district  of  the  borough  of  Bronx  (with  houn  o€ 

X^!!«?o  ??  ^  OlSpoeiUon  of  moneys  and  ao-  hoWing  court  omitted),  and^asses  of  CBfles  to  be  tried  in 

counts  thereof.  July  and  August  enlarged. 

3.  The  forma  and  practices  of  the  court, 
mduding  forms  of  pleading  and  all  matters  of  §  11.  Seals, 
procedure  not  specificaUy  prorided  for  in  this  The  court  in  each  district  shall  have  an 

A.   TK^^^i^^^-.-       ^-         J  xi-    J    •       X-  official  seal  on  which  shall  be  engraved  the  arms 

r.f  :  ;f^®/«i^^«f  Pr?<^^  of  the  state  of  New  York,  the  name  of  the 

Pi  JL^^f  no  jf^ii'L^K®  ^^  ^?^  ^®^*^  court,  the  borough  and  the  district.    Such  seals 

classoi  of  ca«*  shall  be  brought  or  tned.  shall  te  fumishS^at  the  expense  of  the  city  of 

0.  rhe  establishment  of  a  ^stem  of  con-  j^ew  York 

dilation  whereby  controversies  may  be  sub-       n.^^*t^L     v ^  <  iq :**     -i^*.    *     u.* 

miff  A#1  Ktr  A^»«»J«4  ^t  i.u    -^  -l:      "*"•' .  '^.  o"*^  Ilcn?atton. — Former  I  18  rewritten  withoat  gubstan- 

imtted  by  consent  of  the  parties  to  a  JUaUoe  of  tial  change.    §  18  originally  revised  from  L.  1901,  ch.  466. 

the  court  for  informal  hearing  and  decision  I  ^3<>s* 
without  entry  of  judgpient. 

6.  The  establishment  of  a  svstem  of  arbitra-  $  Ifi.  Access  to   court   houses;    expenses   (rf 

tion  and  the  procedure  thereof.  court;  how  paid. 

;»?f?*^**  ^rS  ^*"  ^  submitted  to  the  presiding  The  justices  of  the  court  shall  have  access  to 

^^iff  Ik  S^P^^  division  of  the  supreme  and  possession  of  the  court  houses.    It  shaD  be 

^t  for  the  first  and  second  departments,  or  to  the  duty  of  the  board  of  aldermen  of  the  city 

^t  J^??  .^'^^^u  thermn,    and,    when  of  New  York  and  its  several  officers  chained 

api^ved  by  them,  shaU  have  the  force  of  law.  with  duties  in  that  behalf,  to  supply  and  pay  for 

ljeHv»tlon.---rormer  §  12,  amended  and  rewritten,  whatever  may  be  necessary  for  the  transaction 

with  some  of  its  provisions  transferred  to  new  f  7.  and  *  Iv!     u     •         ^^  "^^^«*j  »^*  buc  wouocm^wvu 

with  new  matter  ifided.  §  12.  as  amf^  L.  1903.  ch.  Si;  ^^  ^^®  busmess  of  said  court  and  the  justices 

L.  1904,  ch.  698;  L,  1907,  ch.  603;  L.  1908,  ch.  431.'  Or^  thereof,  to  supply  all  proper  accommodations, 

*p^SSrfo/'Ci-<iTi;^S^'SS«u. of coa-  ^^' ^*^'>^^ »?<« ^^y^ «»d to pjy«2 

ciKation  and  arbitration  are  new.           •v»«"»  "*  wa  galanes,  compensations  and  expenses  and  dis- 
bursements herein  authorised;  and  the  board 

&o   T\^.«s.  *-              1  *r  1    -J          X  X      .«  of  estimate  and  apportionment  shall  annually 

™Jdf ^             ^        •  ^            •^^  "^^^^^«  "^  ^^  final  estimate  such  sums  as  may 

proc€eamg&  ^ye  necessary  to  pay  the  same. 

No  process,  action,  judgment,  execution  or  •     DcrivaMon.— Former  f  19  rewritten  without  subeUn- 

proceeding  shall  abate  or  be  discontinued  by  tial  change.   S  19  originalV  ravued  from  L.  1901,  ch.  466. 

reason  of  the  death,  ronoval  from  office  or  *"^^^ 
vacancy  in  office  of  any  justice,  but  another 

justice  shall  proceed  to  hear,  tnr,  determine  §  ^*  Criminal  and  civil  contempt 

and  give  judgment  in  and  upon  the  same,  and  All  of  the  jprovisions  of  the  judiciary  law 

upon   all   matters   and   things   pending   and  relating  to  civil  and  criminal  contempts  shiJl 

undecided  or  not  acted  upon.  apply  to  this  court,  except  subdivision  seven  of 

Dalfatkm.— Former  f  16  rewritten,    f  16  originally  section  seven  himdred  and  fifty-three  of  asSd 

nmsed  from  L.  18»7,  ch.  344;  L.  1882.  oh.  4 10, 1 1390.  law  and  except  that  the  provisions  of  said  law 

relating  to  dieriffs  shall  appty  to  marshals. 

§  10.  Time  and  place  of  holding  court  subject  to  the  provisions  of  section  one  hundred 

It  shall  be  the  duty  of  the  commissioners  of  *^^  fifty-one  of  this  act. 

the  sinking  fund  to  provide  a  suitable  place  for  Derlvatloii.— -New.    Superaedes  former  (f  4-8g. 

holding  court  in  each  district  in  the  city  of  New  ^  judiciary  law.  Sf  750-781. 
York;  and  more  than  one  place  in  any  district 

may  be  provided  by  them  if  the  board  of  justices  §  14.  Process;  where  service  may  be  made. 

shall    certify    that    the    public    convenience  The  court  shaU  have  power  to  send  its  process 

^             reomres  such  additional  places.  and  other  mandates  m  an  action  or  Epeaai 

The  justices  assigned  by  the  board  of  justices  proceeding  of  which  it  hss  jurisdiction  to  any 

shall  hold  court  m  one  or  more  parts  in  each  part  of  the  cHy  of  New  York  for  service  or 

district  as  established,  and  on  such  days  as  execution,  and  to  enforce  obedience  thereto, 

fixed,  by  said  board  and  at  the  places  provided  and  the  power  and  authority  of  said  ocmrt 

by  the  commissioners  of  the  smkmg  fund.    In  extends  to  the  whole  of  said  city  of  New  York, 

^ch  district  in  the  boroughs  of  Manhattan  and  except  as  otherwise  expressly  prescribed  in  this 

nrooirl^m       an/I     in     4nA    an/v^n/i     rliatmn^.    nf     f  Via ± 


Brooklyn,  and  in  the  second  district  of  the    act 

borough  of  The  Bronx    on  everv  day  of  the       u^vrnttom-Fonner  1 9  rewritten  with 

year  except  Saturdays,  Sundays^  legal  holidays    ohange.  f  9  originally  levissd  from  L.  1901. 


without  substantial 
oh.  466, 11368. 


tit.  2  VENUE;  COMMENCEMENT  OF  ACTIONS;  PAR 

S  16.  Ctmformit;  to  lapiemo  court  jmctke.  3.  All  &otionB  bj*  or  o 

Except  as  otherwiae  providtd  in  this  act  New  Yorit,  or  toy  dt 
or  in  the  rules,  the  practice,  pleadingH,  forms  ^^'"^  *  ^\  ^  penalt; 
and  procedure  in  thin  court  ahsU  conform,  ss  the  district  where  the  vi( 
nearly  as  may  be,  to  die  practice,  plesdinca,  *■  An  action  ix  apt 
fonns  and  procedure  existing  at  the  tilne  in  like  upon  consent  be  transfe 
causes  in  the  auprone  court,  any  statutory  district  other  than  that 
i:_-^..'___  i  _  ..f_.      _     .    1  .    .1      .    ,  5   Nothing  in  th»  sec 

to  prevent  the  board  c 
DtcttBttoB.— Nn.  SBpanBilnlacnMciSO.  AdopMd  nating  a  part  or  parte  of 
tiom  U.  8.  R.  8.,  1 014.  providlDc  thM  At  pfHttn  on  tbm  clasaes  of  casee  shall  be  1 
Inr  Mt  el  tha  fidanl  sDurtt  ahall  oonfonB  to  the  bUU  nrmidpnt  of  the  hoard  i 
na  ol  tba  eoda  ar.  pTM.  iw»iikatui£ni  I  S347  femns  cas«8  Irom  one  dt 
k  aeetioo  whkh  luia  pioduoed  muob  oooBiot  of  same  borough.  (Am.  b 
effect  April  8,  1921.) 
DolTattBO^Former  (  2 
Tm  *  TT  BubA.  9  la  oew.    t  ZS,  aa  an 

TITLB  U  L.  1907.  ob.  003.    OriiinaUr  r. 

I  1170. 

d  eommeacviiiMit  of  actions;  partiei 
Bm.  17.  VenuB.  }  18-  Commenceiiwnt  of 

An  action  must  be  con 
of  summons  or  by  the  vo 
by  the  parties;  but  for 
1  praoept;  proot  of  ^  ^^ygg  ^f  action  from 
statute  of  limitations  an 
an  action  is  equivalent 

a«ii.at  th.  pifaoa.  ^^^  '^^aJ^?x,  T^ 

).  Ouaidian  ad  Bt^,  clerk,  provided  that  ac 

.  ,.:.^      .       ..     interpleads.  made  with  due  diligence, 


L  PiDaacutins  cr  dafandani  aa  a  poor  p^ 


Pm  liaWn.— FonaM  I 


|30« 

L  iss 


{  17.  Venue.  L  1883,  eh.  410. 1  i»aj  |  30 

1.  An  actios  must  be  brought  in  a  district  in  llppamit  oonffiet  that  aaiiMi 
which  either  the  plaintiff  or  defraidant  or  one  of  and  to  adc^t  ^  IntancMatJ 
the  pluntiffs  or  one  of  the  defendanls  reaides,  tSi""  ""  ""*""  '■  "■  ' 
unleM  all  the  plaintiffs  or  all  the  defendants 

reside  out  of  the  city  of  New  York,  in  wUch  

case  the  action  may  be  brought  in  any  district,  i  "•  lwq«i»»t«  <*  whm 

eioept,  that  an  action  against  the  ooct^Mnt  of  "Hie  summons  must 

premises  for  rent  and  for  the  rraital  value  of  defendant  by  name,  or,  t 

the  use  and  occupation  thereof,  or  to  recover  by  a  fictitious  name,  ant 

tbepoesessionof  real  propert^^,  must  be  brouf^t  appear  before  the  clerk  i 

in  a  district  where  the  premises  or  property  is  days  from  the  date  of  » 

located;  but  an  action  brou^tby  the  assignee  day  of  service,  and  mal 

of  the  cause  of  action  shall,  upon  tlie  donand  plaint.    If  no  written  cc 

of  a  defendant  made  as  provided  in  subdivision  the  aummons,  the  plaiii 

two  of  this  section,  be  transferred  to  the  dis-  inability  to  do  so,  the  cl 

trict  in  which  the  defendant  resides,  and  tbe  or  attach  to  the  summo: 

court  must  make  an  order  fm'  such  tranrfer,  as  the  nature  and  substanci 

provided  in  said  subdivision.    The  district  in  and  the  summons  must 

which   is   situated   the   place   for   the   regular  which  the  plaintiff  will 

transaction  of  business  of  an  individual  who  defendant  fails  to  aMM 

does  not  reside  in  the  city  <tf  New  York,  and  the  The  address  of  the  plaii 

§\&ce  where  a  corporation  transacts  its  general  the  summons,     llie  su 

usiness  or  keeps  an  office  or  has  an  agency  scribed  and  issued  by  tl 

established  for  the  transaction  of  business,  or  the  district  where  the  a 

is  establidied  bv  law,  shall  be  deemed  the  place  mons  is  made,  or  bv  thi 

of  residence  under  the  provisions  of  this  section,  hia  own  name.    Wnen 

The  city  of  New  York  may  sue  or  be  sued  in  any  by  the  plaintiff's  attorn 

district,  except  as  provided  in  subdivision  three  s^nature  his  office  and  ] 

of  this  section.  DwhaOon— Formw  (  2 

2.  If  the  action  is  brought  in  the  wrong  matter  addsd.  i  27  ori^o 
district,  it  may  nevertheless  remain  there  unless  !Si'*''ito'rD'™^^d  Suwodun 
the  defendant  demands  that  it  be  transferred.  oourt'the™cwinty  couta  and 
Such  demand  must  be  made  in  writing  and  filed  New  Vork,  The  aliu  luanni 
with  the  cleric  before  or  at  joinder  of  issue  and  !i!||^"[^o'^™Vmiut  uTlS" 
must  specify  the  district  to  which  the  defendant  ^^^  ij^Mhiia  aad  ioliuBs  ■• 
desires  the  action  to  be  transferred  and  facts 

under  oath  showing  that  such  district  is  the  ,  __    _          ,           ,^ 

proper  one.    The  court  must  thereupon  transfer  *  *"■  '*'™'  "*  ■U™""'™ 

the  action  to  the  proper  district,  and  may  in  its  The  summons  must 

discretion  impose  6ve  do)IaiB  coats  against  the  following    Sann,    the   1 

plaint^.  filled: 


H  21-26 


N.  Y.  CITY  MUNICIPAL  COURT  CODE 


tit.  2 


MUNICIPAL  COURT  OF  THE  CITY  OF 

NEW  YORK. 
BOROUGH  OF DISTRICT. 


PlaintifiF, 


vs. 


Defendant. 

To  the  above-named  defendant: 

You  are  hereby  summoned  to  appear  in  this 
action  in  the  municipal  court  of  the  city  <A 

New  York,  borough  of. , 

district,  before  the  clerk  of  the  said 

court   at   his   office   at in  the 

borough  of i^i  the  city  of  New  York, 

within  five  days  after  the  service  of  this  sum- 
mons upon  you,  exclusive  of  the  day  of  service, 
and  to  make  answer  to  the  complaint;  and  if 
you  fail  to  make  answer)  judgment  will,  be 

taken  against  you  for  the  sum  of  S , 

with   interest   thereon   from   the day 

of ,  19. . ,  together  with  the  costs  of 

this  action. 

Dated,  New  York  city,'  the day 

of |W..f 


or 


Attorney  for  the  plaintiff. 
(Office  and  poet-office  address.) 
Plaintiff's  addrass 


Clerk. 


DoHVAtton* — ^Fonnw  I  28  amended  aad  reviaed  to 
oooform  to  new  f  19.  1 28  new  in  former  municip*!  oouit 
Mt. 

§21.  Metfiod  of  serving  summons. 

1.  The  summons  may  be  served  upon  the 
defendant  within  the  city  of  New  York  in  like 
manner  as  though  the  summons  issued  out  of 
the  supreme  court,  except  as  otherwise  pro- 
vided m  this  act  or  in  the  rules^  provided  that 
it  shall  not  be  served  by  publication. 

Derl?»tlon. — New.     Supenedea  former  |  31.     |  31 


originally  reviaed  from  L.  1882,  eh.  410.  f  1300.    For' 
vice  of  aummooa  in  aupreme  eourt  aee  C.  P.  A.,  $|  220-286. 

iSS.  Who  may  serve  swnmons  or  precept; 
proof  orsenrice. 

1.  Personal  service  of  summons  or  service  of 
a  precept  in  summary  proceedings  shall  be 
made  by  a  marshal  or  by  any  other  person  over 
the  age  of  eighteen  years  and  not  a  party  to  the 
action. 

2.  Proof  of  service  shall  be  made  by  the 
certificate  of  the  marshal  or  by  the  affidavit  of 
the  person  by  whom  the  service  was  made;  and 
such  certificate  or  affidavit  shall  be  indorsed 
upon  or  annexed  to  the  summons  or  precept. 

3.  Within  three  days  after  service,  the  sum- 
mons, or  the  summons  and  complaint  if  the 
complaint  was  served  with  the  summons,  must 
be  ^ed  with  proof  of  service  in  the  office  of  the 
clerk  in  the  district  where  the  action  is  pending. 
(Sudb.  3  am.  by  L.  1920,  ch.  252,  m  effect 
April  19,  1920.) 

Derlvatton. — Former  f  35  revised  and  amended  to 
conform  to  new  practice.  (  36  originally  revised  from 
L.  1882,  oh.  410.  {  130L 

§  23.  Substitutes  for  personal  service  of  sum- 
mons. 

An  order  for  the  service  of  a  summons  upon  a 
defendant  residing  within  the  city  of  New 
York  may  be  made  by  the  court,  or  a  justice 


thereof,  in  the  district  in  whioh  the  action  is 
brought,  upon  satisfaotoiy  proof,  by  the 
affidavit  of  a  person  not  a  party  to  the  action, 
that  proper  and  diligent  effort  has  been  made 
to  serve  the  sunmions  upon  the  d^endant,  and 
that  the  place  of  his  sojourn  cannot  be  found, 
or  if  he  is  within  the  city  that  he  avoids  service 
so  that  personal  service  cannot  be  made.  The 
contents  of  the  order,  the  method  of  service  of 
the  summons,  the  proof  of  service  thereof,  and 
the  method  of  filing  the  order  and  the  papers 
on  which  it  was  granted  shall  be  the  same  as 
though  the  summons  were  issued  out  of  the 
supreme  court,  unless  otherwise  provided  by 
the  rules;  except  that  the  service  must  be  made 
and  the  order  and  papers  filed  with  the  derk 
within  five  days  after  the  oido*  is  granted.  On 
filing  proof  of  due  service,  the  summons  is 
deemed  served,  aad  tibe  same  prooeedingB  may 
be  taken  thereupon  as  if  personal  service 
thereof  had  been  made,  except  that  no  execu- 
tion against  the  person  shall  issue  upon  a 
1'udgment  entered  upon  suc^  service.  (Aai.  by 
J,  1919,  ch.  166,  in  effect  Sept.  1,  1919.) 

Derlfatton* — ^Former  f 1 32^-34  xeviaed  and  amended  to 
oonform  to  new  pvaotiee.  H  83-84  tifiginal]y  ravlMd  from 
code  oiv.  proo..  §|  436-437. 

$24.  Endorsement  upon  sommons  in  action  for 
penalty. 

If  no  written  complaint  is  delivered  to  the 
defendant  in  an  action  for  a  penalty  or  for- 
feiture, the  summons  and  the  copy  thereof 
delivered  to  the  defendant  must  bear  an  en- 
dorsement substantially  in  the  following  fonn: 
''acoording  to  the  provisions  of,"  adding  suoh  a 
description  of  the  section  of  the  statute  or 
ordinance  as  will  identify  it  with  convenient 
certainty. 

PeiliStteB* — ^Former  I  88  anaendod  in  form.  |  88 
originally  reviaed  from  oode  civ.  proo..  (  1897. 

§  85.  Endorsement  upon  summons  for  ssibgii^ 
tion  against  the  person. 

If  no  verified  complaint  is  served  with  the 
summons  in  an  action  where  execution  against 
the  person  may  issue  upon  the  judgment,  the 
summons  and  the  copy  delivered  to  the  de- 
fendant must  bear  an  indorsement  substai^ 
tially  in  tl»s  following  language:  ''liaintiff 
claims  defendant  is  liable  to  arrest  and  imprison- 
ment in  this  case." 

BcrliatioB. — ^Former  f  89  amMtded  in  form.  $  89  new 
in  former  munioipal  eourt  act. 

SM.  Guanfian  ad  litem. 

When  a  guardian  is  necessary  he  must  be  ap- 
pointed by  the  court,  or  a  justice  thereof,  as 
follows: 

1.  If  the  infant  is  plaintiff,  the  appointment 
must  be  made  before  the  summons  is  issued, 
upon  the  application  of  the  infant,  if  he  is  of  the 
age  of  fourteen  years  or  upwards;  if  under  that 
age,  upon  the  application  of  some  relative  or 
friend.  The  consent  in  writing  of  the  guardian 
to  be  appointed  and  to  be  liable  for  costs  if  he 
fails  in  the  action,  must  be  filed  with  the  clerk 
of  the  court  in  the  district  where  the  action  is 
brought,  except  that  the  guardian  shall  not  be 
liable  for  costs  where  the  plaintiff  has  received 
leave  to  prosecute  as  a  poor  person. 

2.  After  the  filing  of  proof  of  service  of  tke 
summons  against  an  infant  defendant,  no  othsr 
proceeding  shall  be  taken  in  the  action  until  a 

/ 


tit.  3  PROVISIONAL  REMEDIES 

penon  hu  been  ^ipointed  08  tua  guHdua  for  the 
purpoae  of  the  action.  Upon  the  nomination  of 
the  defendiuit,  the  court,  or  a  juslioe  thereof, 
muBt  appoint  a  proper  person  for  th&t  purpoee, 
but  if  the  defenoant  neglects  or  refuses  to  nomi- 
natOj  the  court,  or  a  justiee  thereof,  may,  on 
appheation  of  toe  plaintiff,  appoint  any  proper 

penon  aa  a  guardian  upon  the  nliiu  of  suohper-  ■'■  -nmim  »ianewa>Bi 

son's  writtot  oonaent  with  the  clerk.   Theguai^  ARTICLS1 

dian  so  appointed  is  not  reeponaible  for  ooata.  iix^imi 

3.  Wh«Te  no  guardian  has  been  appointed,  as  Airat 

in  this  section  provided,  the  court,  or  a  justice    „     „  -,       .    ,  . 

therecrf,  shall  at  any  time  before  judgment,  make  m:  p^^!^!^"™^ 

such  ^pointment.    The  guardian  so  aptMintcd  31.  Retuin  of  iuobiom:  dl 

is  not  reqionaible  tor  coata.     {Am.  by  L.  1919,  3a.  PriKawtiDSi  Maun, 

ch.  166,  in  effect  Sept.  1, 1919.)  sg.  pbtoSS'lJ^^oMS 

I>lHTaim.~Faiiiiv  I  11  nmMxiMl;  aibd.   3  Dw.  M.  Dlnhvc*  no  «Mua  In 

lilmisiiiaUynviMdfKimHidaiilv.pioo..  12888;  L.ISSZ.  lor  liil  bbstiM. 

eh.  410,  I  1^5.  85.  QukUficMton*  of  biiL 
36.  F^nn  to  ba  drfivan 

i  ST.  Joinder  of  parttes;  Interideader.  37.  Dia^^H^^'^f!^"' 

1.  Except  as  otherwise  expressly  provided  in  **■  "'^^^'^ilS^' 
thisact,  all  questions  as  to  the  joinder  of  parties  ti™i  oy  p 
shall  be  determined  by  the  provisions  of  law  [  29.  GioiULds  of  aiTM' 
appUoable  to  like  cases  in  the  supreme  court.  a  drfendant  may  be  a 

2.  ho  action  shall  be  defeated  by  the  non-  ^jjjgjj  ^f^  ^„^^^  ^as  juri 
jomder  or  misjoinder  trf  P^tiea.  The  names  of  ^g^t  be  arrested  wwe  I 
new.partaeB  pw  be  added  »nd  the  nama  ^  the  supreme  court, 
parties  muijomed  may  be  rtruck  out,  by  ord«  of  D,rt™<ton.-8ubrtitut.  (« 
the  court,  at  any  stage  of  the  cause  and  upon  p,oo..  |  mb.  wbkh  sovm  vm 
such  terms  as  juatioe  may  require.  ■**!«;. 

3.  Upon  the  application  of  the  drfendant  in  (oSli^StiJS^^lStud."^ 
an  action  brought  to  recover  upon  a  contract  or  ouo  tptex&Bd  In  the  othw  «ui] 
to  recover  a  chattel,  the  court  majr  make  an  or-  woh  limitation  ippUotbl*  to 
der  of  interpleader  or  an  order  join^  adr^  "f^  .ubd.  1  i.  amhwd 
claimants  as  parties  daendant,  according  to  the  .  nrfdenia  e(  th«  n^ts  who  da 

'  provisions  o£  law  applicable  to  like  cases  in  the  Now  Yorii. 

Jupreme  court.  F«™r  f  m  ooiitt^i  b«.u« 

4.  The  depoffltion  of  a  party  to  an  action  m  j   sO.  Procedure, 
this  court  or  of  a  person  who  expects  to  be  a  ,p.  ,      ^ 

party  to  an  action  about  to  be  brought  in  this  .  '  °°  ProcMUfe  in^ses  ■ 

court  may  be  taken  at  his  own  instance  or  U  '='^8"J8  *°<'  exonerauon 

the  instance  of  an  advem  party,  or  by  a  c^  as  nearly  as  may  be  to  the 

plaintiff  or  co-defendant  at  iny  time  before  or  'V^^-TJ w-ti'^"' .i  T 

Suring  the  trial,  in  the  same  manner  as  such  "*'«''»  l^"  tiUe  and  th. 

depositions  are  taken  under  the  provisions  of  ^°{ "".S?" i°j„ „, ™°^* 

la^pUcable  to  like  cases  in  the  suprenie  court  «*»!-    The  order  of  arrest 
(Subd.  4  added  by  L.  1916,  ch.  f" 
Sept.  1, 1916.) 


DKlTBtlsli.— Supeneda  lonner  H  *2.  43.  187.    Subd. 


DartraltoD^— N«ir.    Supm 


w  Jeney  pno.  Mt  of  1913.  |  fi. 

DEE  muB  CH.  prve..  {(  446  u  Kq.,  uid  1 820.  fumiihed  by  pUintiB,  iM  C.  I 

8%  Ba&^&f. 

S  S8.  Prosecuting  or  defending  as  «  poor  pei-  toih^s  ST^^tiSS'oJ 

•on.  oouit  (Code  dv.  proc.,  t  3343 

Except  as  otherwise  expressly  provided  in  this  SpiS^'orby^eMn™*^ 

section  or  in  the  rules  of  the  court,  a  person  may  Ju  lo  manhAli.  we  oe*  I  i 

obtain  leave  to  prosecute  or  defend  an  action  as  -,    n 

a  poor  person  and  to  have  an  attorney  assigned  I  '*■  Return  of  summo 

to  conduct  his  case,  in  accordance  with  the  pro-  When  an  order  of  arrt 

visions  of  law  applicable  to  like  cases  in  the  su-  pany  the  summons,  the  s 

preme  court.    The  petition  lor  suoh  leave  mt^  returnable  to  the  court 

be  vaified  brfore  the  clerk  of  the  court  in  the  arrest:  the  order  of  am 

district  where  the  action  is  brought,  and  the  cer-  must  fix  the  sum  in  whici 

tificate  of  the  clerk  that  he  has  iac|uired  into  the  let  to  bail. 

facts  of  the  case  and  that  in  his  opinion  the  Derhathtn.— Formfr  I  S8 

[daintifr  has  a  prima  facie  cause  of  action  or  revised  Stom  L.  issa,  eh.  4io, 

that  Uie  defendant  has  a  prima  facie  defense,  as  .  --   pf(^o«dii4B  aft 

the  case  may  be,  shall  have  the  some  force  and  ,.;.„  A-f  ■dloummenl 

effect  as  the  certificate  of  an  attorney.  ,  TTTmarAol,  upon 

elv.  pwo.,  HISS  Mieq.                             ...  by  vfftue  OI  b"*^"  *"  " 

Not.  lo  Title  n.-iW[orm«^«aim.  h.».  b«Bi  tune  serve  Upon  lum  the 

fSrf «  "l  imTm  S7"4i':a'.:^  "  *  "'■  "*  **  Ih*  o«ler  of  orr»t  and  c 


§§33-40 
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it  was  granted.  Unless  bail  is  given  of  the  de- 
posit made  as  prescribed  by  law,  the  marshal 
upon  arresting  the  defendant  must  take  hhn 
forthwith  before  the  court  in  the  district  where 
the  action  is  pending;  but  if  the  court  is  not 
then  in  session,  he  must  take  him  to  the  jail  of 
the  county  embracing  said  district,  to  be  kept 
there  until  the  next  day  when  the  court  is  m 
session,  on  which  dc^  the  marehal  must  take 
him  before  the  court;  and  thereafter  the  defend- 
ant must  be  kept  in  the  jail  until  discharged  by 
law,  except  that  the  court  or  a  justice  thereof 
must  direct  that  he  be  brought  into  court  at  the 
trial  and  may  direct  that  he  be  bro\ight  into 
court  at  any  other  time. 

2.  The  detention  of  the  defendant  shall  in  no 
case  exceed  two  dayBt  excluding  Sundays  and 
legal  holidays,  from  the  time  of  his  first  being 
taken  before  the  court,  unless  within  that  time 
the  trial  of  the  action  is  commenced  and  contin- 
ued withQUt  unnecessary  intaruption  or  unless 
an  adjournment  is  granted  at  the  defendant's 
request.  An  adjournment  for  more  than  two 
days  may  be  granted  on  application  of  the  plain- 
tm,  provided  that  the  defendant  be  discharged 
from  custody,  in  which  event  the  action  may 
proceed  and  the  defendant  will  be  Uable  to 
arrest  on  execution  if  judgment  is  recovered 
ai^dnst  him. 

Dertv»tton« — Fonner  |  50  amended  in  form.    Covers 

V. 


shal  must  deliver  to  the  plaintiff  or  his  attorney 
copies  certified  by  the  marshall  of  the  order  ol 
arrest,  return  and  undertaking. 

2.  Notice  that  plaintiff  does  not  accept  the 
bail  must  be  served  upon  the  marshal  within 
two  days  after  said  copies  are  delivered.  No- 
tice of  justification  of  bail  must  be  served  within 
two  days  after  the  notice  aforesi&id,  and  the 
time  of  justification  shall  be  not  more  than  three 
days  after  the  service  of  the  notice  thereof. 

_proc.,  55  577-678  modified. 
C.P.  A..H854.  855. 


DertrBttoo* — Code  civ. 
For  justification  of  bail  see 


from  Id-,  55  1315,  1863,  (  W3,  as  am.  by  L.  1910,  ch.  183, 
originally  revised  from  id.,  55  1902.  1303. 

§33.  Plaintiff  to  be  notified  of  arrest 

The  marshal  making  the  arrest  must  immedi- 
ately give  notice  thereof  to  the  plaintiff  and  in- 
dorse on  the  order  of  arrest  and  subscribe  a  cer- 
tificate, stating  the  time  of  serving  and  of^ving 
notice  to  the  plaintiff. 

]>eiivatlon. — ^Former  5  ^1  retained.  5  61  originally 
revised  from  L.  1881,  ch.  410,  5  1310.  Fonner  5  60  omitted 
as  unnecessary. 

§  34.  Discharge  on  giving  bail  or  making  de- 
posit; bond  for  jail  liberties. 

A  defendant  may  be  discharged  from  arrest 
by  giving  bail  or  depositing  the  sum  of  money 
specified  in  the  order  of  arrest,  or,  when  actually 
confined  in  jail  by  virtue  of  an  order  of  arrest 
and  judgment  has  been  rendered  in  the  action, 
he  may  at  his  election  be  admitted  to  the  liber- 
ties of  the  jail  on  giving  the  necessary  undertak- 
ing therefor,  whether  execution  against  his  per- 
son has  issued  or  not. 

Derivation. — Covers  all  of  former  5  64  that  is  now 
material  in  view  of  new  5  30.  Includes  last  sentence  of 
former  5  65.  55  64,  65  originally  revised  from  L.  1881, 
oh.  410.  55  1313.  1314.,  ^  .  «o 

Fonner  55  62,  67  omitted  as  unnecessary.  Former  5  63 
covered  by  new  5  30;  fbrmer  1 66  covered  by  new  55  32,  34. 
The  former  practice  provided  for  three  bail  bonds. 

§35.  Qualifications  of  bail. 

The  qualifications  of  bail  shall  be  the  same  as 
those  prescribed  in  like  cases  in  the  supreme 
court,  except  that  each  of  them  must  be  a  resi- 
dent of  and  a  freeholder  or  a  householder  within 
the  city  of  New  York. 

Derlratloii. — Supersedes  former  5  64.  See  code  civ. 
proc.,  5  579. 

§  36.  Papers  to  be  delivered  by  nottrshal; 
notice  of  rejection  of  bail;  notice  of  justification 
of  ban. 

1 .  Within  two  days  after  bail  is  given  the  maj^- 


§37.  Discharge  on  motk>n. 

The  defendant  may  move  for  his  discharge 
from  arrest  as  follows: 

1.  Without  notice,  on  the  plaintiff's  appear- 
ance in  court. 

2.  On  two  days'  notice,  at  any  time  before 
judgment. 

Dertvadon. — ^New.    See  code  dv.  proc.,  55  567,  568. 

3.  On  one  day's  notice,  if  the  plaintiff  fails  to 
issue  execution  within  twenty-four  hours  after 
he  is  entitled  to  do  so. 

DertvatloD. — Substitute  for  former  5  68.  See  eod9  civ. 
proc.,  55  567,  568.  Fonser  I  69  omitted  because  covered 
Dy  code  eiv.  proc.,  iJ9oi.  Former  1 70  omitted  because 
covered  by  various  code  provivons  aaopted  by  this  article. 

§  88.  Motion  to  reduce  bail  or  to  increase  ae- 
cttrity  given  by  plaintiff. 

A  motion  to  reduce  the  amount  of  bail  or  to 
increase  the  amount  of  security  given  by  the 
plaintiff,  or  both^  may  be  made  by  the  defendant 
on  two  oays'  notice  at  any  time  before  judgment. 

ARTICLE  SBCOIf J> 
Attachment 

Sec.  89.  In  what  actions  granted. 

40.  Grounds;  affidavit. 

41.  Issuance  and  contents  of  warrant. 
43.  tJndertakine  by  plaintiir. 

43.  Execution  of  warrant;  inventory. 

44.  Property  subject  to  levy. 

45.  Manner  of  making  levy;  effect  of  levy  and  certi- 

ficate of  sale. 

46.  Certificate  of  defendant's  interest  in  property. 

47.  Actions  by  marsh aU 

48.  Service  of  summons,  warrant  and  inventoiy. 

49.  Undertaldng  by  defendant  to  reclaim  property. 

50.  Claim  by  tmrd  person;  bond  and  dehvery  there- 

upon. 

51.  Judgment  on  bond. 

52.  Action  on  undertaking  when  warrant  vacated. 

53.  Return  by  marshal  attaching. 

54.  Vacating  or  modifying  warrant  and  increaaiiig 

security. 

55.  Judgment  when  summons  not  personally  served. 

56.  Exception  to  and  justification  of  sureties ;  re- 

claimer of  attadaed  property. 

§  39.  In  idiat  actions  granted. 

In  an  action  of  which  this  court  has  jurisdio- 
tion,  a  warrant  oi  attachment  against  the  prop- 
erty of  one  or  more  defendants  may  be  granted 
on  the  application  of  the  plaintiff,  if  such  a 
warrant-  might  be  granted  were  the  action 
brought  in  the  supreme  court. 

Derivation. — Supersedes  former  {  73.  SubstiittteB 
"may  be  granted  "  for  "must  be  granted/*  as  the  remedy 
is  essentially  discretionary.  See  code  civ.  proc.,  §§  635- 
637. 

§4A.  Grounds;  affidavit 

To  entitle  the  plaintiff  to  a  warrant  of  attach- 
ment he  must  show  by  affidavit  to  the  satisfac- 
tion of  the  court: 


tit.  3 


PROVISIONAL  REMEDIES 


§{41-18 


1.  Thftt  a  oause  of  action  for  which  a  warrant  in  the  warrant  and  in  no  case  less  than  two  huiv- 
of  attachment  may  be  granted  exists  against  the  dred  dollars,  and  that  if  the  plaintiff  recovers 
defendant;  and  if  the  action  is  based  upon  a  judgment  he  will  pay  to  the  defendant  all  money 
breach  of  contract,  that  the  plaintiff  is  entitled  received  by  him  from  property  taken  by  virtue 
to  recover  a  sum  stated,  in  excess  of  all  counter-  of  the  warrant  or  upon  an^  bond  given  Uieref or, 
claims  known  to  him.  above  the  amount  of  the  judgment  and  interest 

2.  That  the  defendant  is  either  a  foreign  cor-  thereon, 
poration  or  not  a  resident  of  the  state;  or,  if  the 
defendant  is  a  natural  person  and  a  resident  of 
the  city  of  New  York,  that  he  has  departed  or  is 
about  to  d^art  tho-ef rom  with  intent  to  defraud 
his  creditors  or  to  avoid  the  service  of  a  sum- 
mons, or  keeps  himself  concealed  with  the  like 
intent;  or,  if  &e  defendant  is  a  natural  person  or 
a  domestic  oarporatkm,  tiiat  he  or  it  has  re- 


DcrlfBttoB. — Former  i  76  retained  with  formal  amend* 
§76  oriciDaUsr  reWaed  from  L.  1862.   ch.  410, 

1319.  The  unciertakiiic  affovda  sreatO'  aeemity  to 
t  than  that  preacawad  by  oode  or.  proe.,  f  6*0. 


{  4S.  Ezectttkm  of  warrant;  faiventory. 

The  marshal  to  whom  the  warrant  of  attach- 
ment is  delivered  must  obey  the  directions  there- 
.        -  r         1.      ^°  contained  and  must  immediately  make  an 

inoved  or  i&about  to  reinove  property  from  the  inventory  of  the  property  attadied,  stating 
city  of  New  York  with  intent  to  defraud  his  or  therein  the  estimated  value  of  each  article  or 
its  creditors,  or  has  aasigned,  disposed  of  or  item. 
secreted,  or  ia  about  to  assign,  dispose  of  or  _ 
secrete  pn^ierty  with  the  like  intent;  or,  where  §  77  oj  _ 
for  the  purpose  of  procuring  credit  or  the  extcn-  "x^  a^- 
sion  df  credit,  the  defendant  has  made  a  false 


43-45  auperaeded  former 
from  L.  1882.  eh.  41< 
proc.  H  147.  148.  |  7  ongiiiaUy  iwiaed  frocn 
code  ay.  proc.,  f  649.   See  eode  dv.  proc.,  ||  644-4M9, 654. 


H  77,  78. 
&  §  1320; 


statement  in  writing  under  his  own  band  and 
signature,  or  under  the  hand  and  signature  of  a 
dulv  authonsed  agent  made  with  his  knowledge 
and  acquiescence,  as  to  his  financial 


bility  or  standing;  or,  that  the  defendant,  being 


(44.  Property  iid>ject  to  levy. 

An  attachment  may  be  levied  upon  any  prop- 
erty within  the  city  of  New  York  upon  which 
an  attachment  may  be  levied  in  an  action  in  the 


r;S^';S^.rf7uU^;S^r.StoVdftiS    «pr-^--t.  except  r«d  p«.perty  «>d  «»«- 
state,  has  been  continuously  without  the  state 
for  the  space  of  six  months  or  more  immediately 
before  the  application,  and  either  that  hehaa  not 


note  to  {  43. 

jj'<^-^  ua         f^-  ICaimer  of  uttkiiig  levy;  effect  of  levy 

made  a  designation  of  a  person  upon  whom  to  tad  certificate  of  «ile! 
serve  a  summons  m  his  bdialf  aa  prescnbed  m        ,_,  r       i  •      .i.    i  .i.       ..^    ^ 

section  four  hundred  and  thirty  of  the  eode  of        The  manner  ci  making  the  levy    the  rffect 

dvU  procedure,  or  that  a  designation  so  made  no  thereof  and  the  effect  of  the  maxahal  s  certificate 

loDM' lenuuBa  in  f oree  ^  ^'^^  ™^  ^  governed  by  the  provisionB 

The  affidavit  must  be  filed  in  the  office  of  the  applicable  to  like  cases  in  the^preme  court. 
derk  erf  the  oourt  in  the  district  in  which  Uie       DcrltadMi.— 6ee  note  to  i  43. 
artion  isbrou^t.              ^^  ;«  i^     i  ,.        S  46.  Certifiaite  of  defendant's  intemt  i» 

oriciiiaQr  reviaedfrom  L.  1882.  ch.  410.  %  1317.  pTOMTty. 

L  pcHi  application  of  a  "'"^'^  beading  a  war" 

{41.  ImMnce  and  contents  of  wurant.  rant  of  attachment,  a  certificate  of  the  defend* 

The  warrant  may  be  granted  by  the  court  or  ant's  interest  in  property  or  in  a  debt  or  deman^i 

a  justice  thereof  and  must  be  issued  by  the  clerk,  owing  to  him  must  be  furnished  to  the  marshAl* 

when  the  summons  is  isEAied  or  at  any  time  after  and  a  person  may  be  ordered  to  attend  before 

the  commencement  of  the  action  and  before  the  court  and  submit  to  an  examinalion  in  ren^ 

final  judg^ient.     It  must  briefly   recite   the  pect  thereto,  aeoording  to  Uie  provisions  appli- 

grounds  of  the  attachment  and  must  require  tne  cable  to  like  eases  in  the  supreme  eourt. 


manfaal  to  whom  it  is  delivered  to  attach  and 
safely  keep  so  nmch  of  the  defendant's  personal 
property  as  will  satisfy  the  plaintiffs  demand, 
together  with  the  costs  snd  expenses  of  the  ac- 
tion, and  forthwith  make  return  of  his  proceed- 
ing thereon  to  the  courL  The  amount  of  the 
plaintiff's  dfinand  must  be  specified  in  the  war- 
rant. 


eiv.  ptoe.,  U 


former  ff  7»-S0.     See 


Fofiner  i  75,  amfixierf  eo  aa  to  eonf orm  to 
and  omit  mmeoeaaary  deiaila.    f  75  origfnaiiy 
tworn  L.  1882.  ch.  4 10.  §  1318.    .\tUehxDexit  may  be 
before  jodgmeBt. 


§41.  Undertaking  by  plaintiff. 

Before  granting  the  warrant  the  court  or  a 
justice  thereof  must  require  the  plaintiff  to  give 
an  undertaking  to  the  defendant,  with  one  or 
more  sureties  approved  by  the  ct>urt  or  a  justice 
thereof  to  tkue  effect  that  if  the  defendant  recov- 


i  4T.  Actions  by 

The  duties  and  powers  of  a  marshal  with 
pect  to  the  collection   of   debts,    effects 
things  in  action  attached  by  him,  and  with 

pect  to  the  maintainanoe  by  him  of  actions  ^ 

special  proceedings  to  reduce  personal  urop^^-^^ 
to  his  possesBion,  shall  be  the  same  as  thone  c>f  ll 
sheriff,  subject  to  the  provisions  of  sectiot^ 
hundred  aiii  fifty-one  of  this  act. 

PtiliattJM — Superaedee  former  |  8L     See 
pn>c..  I  655.     Original  |  82  om>tted  becMW  oov, 
new  i  151  U  tMa  act  and  by  §  700  o€  (he  eode 

{  48.  Service  of  anrnmows,  warrant  and  | 
tory. 

Immediately  upon  making  the  invea 


ere  judgment  or  the  warrant  of  attAchment  is  mar^  must  serve  ^X^""^^^!^ 

vacit^the  plaintiff  wiU  pav  all  <-o^t8  which  yet  been  served,  together  '"^^^^'^^^ 

in^lS^awanicd  to  the  defendant  and  aU  dam-  attaj^hment  and  "^venU^;,  X^  ^^"^^ 

as^  which  he  may  sustain  bv  reason  of  the  by  dehvenng  to  him  P««>nall\  V«>Py  ^^  - 

SrtoSi,^t^'cecding  thesum  specified  m  if  he  caj.  with  J^^^^^^^"^  }^  ^ 

the  .^^W^inf  which  most  be  at  least  twice  withm  the  city,  or,  dhe^^  be  so  f -^v^^ 

the  smo^ofthe  phuniiff  s  demand  as  stated  leavmg  a  copy  of  each,  certified  b>  the  •^^O^ 


m 


i§4&-66                         N.  Y.  CITY  MUNICIPAL  COURT  CODE  tit.  3 

at  tlie  laat  place  of  irendence  of  the  defendant  in  »witmttoB,---Fonn«  {  8J  tUghtJr  ^^omMl     i  86 

the  city,  l^th  a  peraon  of  suitable  age  and  dia-  ongm^Uy  reyi.ed  from  L.  1882.  eh.  410.  f  13M. 

oretion,  or,  if  sucn  person  cannot  be  found  there,  §  ss.  Action  on  underttkiiig  when  warrant 

by  posting  them  on  the  outer  door,  and  also  do-  vacated* 

pootiM  ?^<>^,^y^^^^,^;?JP°^^^  If  the  wairant  of  attachment  is  vacated  or  an- 

indosed  in  a  sealed  podrpaid  wrapper,  direoted  ^^  ^j^    defendant  may  maintain  an  action 

to  the  defendant  at  his  residaice;  or,  if  the  uDonthe  tond^dArndS^totoTrof^ified  to  A^ 

det^^t  has  no  phu^  of  re«d«nce  in  the  c^  "^  t^'sSiS^  W^^'S.I? the*^! 

by  delivenng  tl»^^  .t^,  £«"»»  "»  ^l*"*  manner  and  with  like  effect  as  the  plaintiff 

possession  the  P^2P***>;*l*f^!?if„{fJ*??l„  ,,,„  might  have  done  if  the  warrant  had  remained  in 

If  personal  service  of  the  summons  upon  tne  fijjfofgg 

defendant  has  previously  been  made,  the  mai^  n^,.,^.,     ip„™„  <  <»     <  »  «.:^..ii.  .__t_i 

shal  must  serve  the  warrant  and  inventory  as  tr^^^^^iS:^  il^/    *  "  """^  ""^ 

herein  provided.  , 

Derivation.— Former  (  83  amended  so  as  to  conform  i  63.  Retom  by  marshal  attlfhing. 

to  the  new  P» <rtiw  of  sennng  wmmons.   i  83  origmally  ^h^  marefaal  executing  the  warrant  of  attach- 

denved  from  L.  1882,  cb.  4ia  §  1321.  ^^^  ^^  ^^  ^^^  time^en  and  the  place  where 

(  49.  Undertaking  by  defendant  to  reclaim  it  is  returnable  make  a  return  thereto  under  his 

property.  hand,  stating  all  his  proceedings  thereon.    He 

The  defendant  or  his  attorney  or  agent  may  P««J  ddivor  to  the  clerk,  with  the  return,  each 

at  any  time  before  judgment  is  rendered,  exe-  p<»d  or  undtf taking  ddivcred  to  hun.  pursuant 

cute  and  deliver  to  the  marshal  an  undertaking  to  any  of  the  forcing  provisions  of  this  article, 

to  the  plaintiff  in  a  sum  specified  therein,  at  a?«i »  «>Py»  certified  by  lum,  of  the  inventory  of 

least  twice  the  value  of  the  property  attached,  *f  e  property  attached.    The  return  must  state 

as  stated  in  the  inventory,  with  one  or  more  the  manner  m  which  the  warrant  and  mventqry 

sureties  approved  by  a  justice  of  the  court,  and  J««  J^rved,  and,  if  they  were  served  othawiae 

to  the  effect  that  if  judgment  is  rendered  against  ^^^  by  delivering  a  copy  therwf  to  tiie  def end- 

the  defendant  and  an  execution  is  issued  thereon  ant  personaUy,  the  reason  therefor  and  the  name 

within  six  months  after  the  giving  of  the  un-  of  the  person  to  whom  the  copy  was  dehvCTed, 

dertaking.  the  property  attached  Siall  be  pro-  u^e«  his  name  is  unknown  to  the  marshal,  m 

duced  to  satisfy  the  execution.    Thereupon  the  which  ewe  the  return  must  describe  hun  so  as  to 

marshal  must  deUver  tiie  property  to  tiie  de-  identify  him  as  nearly  as  may  be. 

f^iAilanf  DcrlfBtlon.— Former  |  88  Blishtly  amended.      $88 

tenoani.                          .  ^^     ,.  .  „              .    .      .  «.  oiiginaUy  revised  fit>m  L.  1882.  ch.  410.  (  1326. 

Derivation.— Former  I  84  slightly  amended,     ft  84  .             i  • 

oriffinaUy  revised  from  L.  1882,  ch.  410,  f  1322.   The  bond  ,  -  -     ,»       xi                    ji«-j                     j.       ^  > 

^JSn^incSde  civ.  proc.  if  668-a,  687, 688  is  different.  §  64.  Vacating  or  modlfsFing  wumuit  and  in- 

craasing  security. 

I  60.  Claim  bf  third  person;  bond  ana  deliv-  ^be  court  may  of  its  own  motion  vacate  a 

^'y*  warrant  of  attachment  at  any  time  on  the 

K  a  person  not  a  party  to  the  acUon  claims  ground  that  the  issuance  of  the  warrant  was 

any  property  attached,  which  is  not  reclauned  unauthorized.    A  motion  to  vacate  or  modify  a 

by  the  defendant  as  prescribed  m  the  last  sec-  warrant  of  attachment  or  to  increase  the  secur- 

tion,  he  may  at  any  time  after  the  sasure  and  jty  given  by  tiie  plaintiff  may  be  made  on  at 

before  execution  is  issued,  execute  and  file  with  i^ast  one  day's  notice.    In  all  other  respects  the 

the  clerk  a  bond  to  the  plaint^,  with  one  or  motion  shaU  be  governed  by  the  provisions 

more  sureties  approved  by  a  justice,  in  a  p^alW  applicable  to  such  motions  in  the  supreme  court, 

at  least  twice  the  value  of  the  property  daimed,  Dertvatlon.-Super8edes  former  f  89.    See  code  dv. 

and  conditioned  that,  m  an  action  upon  tne  bona  pioc.,  $9  682,  683,  686.    Former  $  90  omitted  as  unneo- 

to  be  commenced  within  three  months  tiiere-  eesary. 

after,  the  claimant  will  establish  that  he  was  the  •««tj*i. 

ge^al  owner  of  the  property  claimed  at  the  §  W-  Judgment  when  summons  not  person- 

time  of  the  seizure;  or,  if  he  fails  so  to  do,  that  *"y  8«^«<*- 

he  will  pay  to  the  plaintiff  the  value  thereof.  If  the  defendant  has  not  appeared  generally, 

with  interest.     The  marahal  must  thereupon  and  the  summons  has  been  served  otherwise 

deliver  the  property  claimed  to  tiie  claimant,  than  personally,  and  his  property  has  been  duly 

Derivation.— Former  f  85  slightly  amended.    (  85  attached  by  virtue  of  a  warrant  which  has  not 

originaUy  revised  from  L.  1882,  oh.  410,  §  13^.  Prooedare  been  vacated,  the  judgment  is  only  presumptive 

pnaKjribed  by  ((  60-52  more  simple  than  that  of  the  su-  evidence  of  his  indebtedness  m  an  action  sub- 

preme  court.  sequently  brought. 

e  51.  Judgment  on  bond.  ^  ^2??"Trf  ?"Ti  K  ®\  ai^'^'^\t  **^  S^** 

•  ***•  J  ***•»*"                  ,   .     .^  .  transferred  to  1 136,  subd.  3.    f  91  ongmaUy  revised  from 

A  judgment  for  the  plamtiff  m  an  action  on  a  l.  1882,  ch.  4io.  i  1329. 
bond  given  as  prescribed  in  the  last  section  must 

award  to  him  Uie  value  of  the  property  seized  §  56.  Exception  to  and  justification  of  sui^- 
and  delivered  to  the  claimant,  with  interest  ties:  reclaimer  of  attached  property, 
thereon  from  the  time  of  the  delivery.  If  the  The  provisions  of  this  act  contained  in  sec- 
amount  so  recovered  exceeds  the  amount  which  tions  sixty-two  to  sixty-six,  inclusive,  shall  apply 
the  plaintiff  recovers  in  the  action  in  which  the  as  nearly  as  may  be  to  cases  of  attachment  en 
warrant  of  attachment  was  issued,  he  is  liable  to  property, 
the  defendant  for  the  excess.  Derivation.— Former  f  92  amended. 


tit.  3                                            PROVISIONAL  REMEDIES  §§57-64 

AVTTrr  1?  Tirn»n  ^^^  requisition,  stating  all  his  proceedings  there- 

iuciii.1^  itxuuj  ^^^  ^^  gj^  j^  ^^^  ^jjg  affidavit,  undertaking 

Replevin  <^^  requisition  with  the  clerk.     The  return 

must  state  the  manner  in  which  the  summons, 

®^5J' JE?"*  •?****"  .**'"P*®^^*¥*^?- J     -.J    ..      J  affidavit,    requisition    and    undertaking   were 

^-  ^•SndSSlSnr''       "*  8«^«*  ^^'^^i  **^«  particulars  of  the  service. 

50.  Requisition  to  replevy.  DcrlfBtlon. — Former  I  105  amended.    (  105  originally 

60.  How  emeoMd  and  served.  revised  from  L.  1882,  ch.  410,  9  1335.    Reference  to  return 

91.  Return  to  requisition.  day  of  summons  omitted. 
€2.  Exception  to  and  Justification  of  sureties. 

«3.  Defendant's  reclaimer  of  chattel.  §  62.  Ezceptioil  tO  and  justification  Of  SUTC- 

64.  Qualifications  of  sureties.  4;  " 

65.  Method  of  justifying.  "^• 

«6.  Allowance  of  undertaking.  Within  thpce  davs  after  the  chattel  has  been 

S:  ThSMy'SS?^^^^^  replevi«i,  the  defendant  may  serve  upon  the 

69.  Defenaant  may  demand  judgment  for  return  of  plamtin  or  blS  attorney  or  Upon  the  marshal  a 

chattel.  written  notice  that  the  defenaant  excepts  to  the 

•  §  W.  When  action  of  replevin  wiU  lie.  sureties ;  otherwise,  he  is  deemed  to  have  waived 

*  .                            V  XX  I      -xL         vc  ^11  objections  to  them.    If  such  notice  is  served 
An  action  to  recover  a  chatte  ,  with  or  with-  ^j^^  ^^e  marshal  he  must  immediately  deliver 

put  damages  for  the  wrongful  taking,  withhold-  j^  to  the  plaintiff  or  his  attorney.    Within  three 

M^  or  detentiMi  thereof  is  mamtainable,  when  ^j^ys  after  the  service  of  such  notice  the  plaintiff 

withm  the  jurisdiction  of  the  court ,  in  the  cases  m^^  ^^^^  ^^j^  ^he  defendant  or  his  attorney  a 

where  such  an  action  is  maintamable  in  the  su-  notj^e  that  thfe  sureties  wOl  justify  before  the 

P'y^  /^^^"""  court  at  a  specified  time  which  shall  be  not  more 

'**^^f!2cf,S?*''*****'  former  i  95.    See  code  civ.  ^jj^^  ^y^^^  ^j^ys  after  the  services  of  the  notice 

proc,  if  M»o-i69a  ^^  justification.    At  the  time  specified  the  sure- 

§  68.  When  chattel  may  be  replevied;  affi-  ties,  or  other  sureties  on  a  new  undertaking  to 

davit  and  undertaking.  the  same  effect  as  the  first,  must  appear  and 

At  the  time  of  issuing  summons  or  at  any  Justify  before  the  court, 

time  brfore  joinder  ofissue  or,  if  the  defends^  i^^*R*5S;;^c^r4L^^^ 

makes  default  m  pleading,  at  any  time  before  Jtme  fixed  for  serving  notices. 
entry  of  judgment,  the  plainljff  may  cause  the 

chattel  for  the  reoovei^  of  which  the  action  is  §  63.  Defendant's  reclaimer  of  chattel, 

brought,  to  be  repleiaed  by  a  marshal,    ^r  jj  ^^ie  defendant  does  not  except  to  the  sure- 

that  pmrpoae  he  must  file  with  the  derk  an  aflS-  ^^^  ^e  may  file  with  the  clerk,  within  four  days 

davit  and  undertafang  which  shdl  be  govem«i  ^^^  ^.j^^  chattel  has  been  replevied,  a  notice 

by  the  proviaions  of  law  applicable  to  such  affi-  ^^at  he  requires  the  return  of  the  chattel,  and 

davits  and  UBdertakmgs  m  the  supreme  co^t,  ^^j^  ^^e  notice  he  must  file  the  following  papers: 

except  as  otherwise  expressly  iwovided  m  this  j  ^^  affidavit  containing  an  allegation  either 

act.    The  sureties  on  the  undertakmg  must  be  ^^^  ^he  defendant  is  the  owner  of  the  chattel  or 

approved  by  the  court,  or  a  justice  thereof,  as  ^^^^^  ^e  is  lawfully  entitled  to  the  possession 

hereinafter  provided.  thereof  by  virtue  of  a  special  property  therein, 

.  '^^''••■ff^liS'SfflR**"  '*^'^*  **  •^"^^   ®*^  ^^^  the  facts  with  respect  to  which  must  be  set  forth. 

«iv.  proc.,  H  1094-1699.  2.  An  undertaking  executed  bv  at  least  twb 

S  90.  Reqakhkm  to  replevy.  sureties  or  a  duly  authorized  fidelty  or  surety             J 

Upon  submission  of  the  affidavit  and  under-  company  to  the  effect  that  they  or  it  are  bound             I 

takihg,  the  court,  or  a  justice  thereof,  must  *^  ?  ^I^*^,^,^^' ^°,M^  *¥°  ^^J'^  *^^^  ^ 
endoiis^  upon  or  attach  to  the  affidavit  a  requisi-  of  the  chattel  as  stated  inthe  affidavit  of  the 
tion  requiring  the  marshal  to  replev>'  the  pro-  plamtiff ,  for  dehvery  there^  to  the  plaintiff,  if 
perty  described  in  the  affidavit.  The  requisi-  delivery  thereof  is  adjudged  and  for  the  pay- 
Son  must  be  issued  by  the  clerk.  The  affidavit,  ment  to  him  of  any  suni  which  the  judgment 
undertaking  and  requisition  must  be  delivered  awards  against  the  defendant.  ,  ,  .  ^. 
to  the  marshal.  J[  ^^^  plaintiff  has  stated  separately  m  his 
Derlfmtloo.-Foi«er  f  101  amended.  »  101  originally  affidavit  the  value  of  one  or  more  chattels,  or 
xtmaed  from  L.  1882,  ch.  410, 9 1333.  Provisions  requiring  classes  of  chattels,  the  defendant  may  require  a 
return  dav  to  be  stated  in  requisition  and  relating  to  sum-  delivery  of  any  or  all  of  the  chattels  replevied, 
mons  and  retam  daj  thereof,  omitted  as  inappHcablc  to  ^^^  ^^^  undertaking  shall  be  coaditioned  accord- 
new  pracuoe.  -^ 

5  60.  How  executed  and  served.  Upon  filing  the  undertaking  the  defendant 

The  requisition  to  replevy  shall  be  executed  must  serve  upon  the  plaintiff  or  the  latter's 

and  the  requisition,  affidavit  and  undertaking  attorney  a  copy  of  the  undertaking  and  a  notice 

shall  be  served  in  the  same  manner  as  if  the  ac-  that  the  sureties  named  therein  will  justify  be- 

tion  were  in  the  supreme  court,  subject  to  the  fore  the  court  at  a  time  specified,  which  shall  be 

provisions  of  section  one  hundred  and  fifty-one  not  more  than  three  days  after  the  service  of  the 

of  this  act.    If  personal  service  of  the  summons  notice. 

has  not  been  previously  made)   the  summons  Derivation.— Former  §  107  rewritten,    f  107  originally 

must  be  served  together  with,  and  in  the  same  Jjj"?^,??^  *'*****  ^^-  p"**^'  '*  ^^^'  ^^'  ^-  ^^^'  ^^^ 

manner  as,  the  requisition,  affidavit  and  under-  •  •        • 

taking.  §  64.  Qualificatien  of  sureties. 

•  ^^^^^i'lT^^^Sl^  **''"^'  **  102-103.  See  code  ^  g^^^^y  ^^y  be  either  an  individual  or  a 
CIV.  proc.,  at  fidelity  or  surety  company  duly  authorized  by 

{61.  RetDTD  to  requisition.  law  to  act  as  surety.    Each  individual  surety 

The  marshal  must  make  a  prompt  return  to  must  be: 


§§66-70 


N.  Y.  CITY  MUNICIPAL  COURT  CODE 


tit.  S 


; 


1.  A  resident  of  the  city  of  New  York  and  a    |  JZ?2.  ■»<!  conuin*  manhr  •  rule  of  subfltuttiTe  law: 

2.  Worth  twice  the  sum  for  which  he  becomes     wbstanUvo  law  and  i»  covered  by  code  dv.  pnc.,  1784. 


obligated  in  the  undertaking,  exclusive  of  pro- 
perty exempt  from  execution. 

Dofvatioii. — Fonner  (  108  amended  in  form.  §  106 
orismally  reviaed  from  code  civ.  proc.,  H  ^79,  2926; 
L.  1882,  oh.  410,  S  1338. 


when  read  with  new  §  151;  f  128.  because  it  is  merely  a 
rule  of  substantive  law  and  is  a  duplicate  of  code  civ.  proc... 
i  1736:  if  129-131.  because  unneoeasaiy. 

§  68.  Third  party  may  interplead  and  defend* 

At  any  time  before  a  chattel  which  has  been 


§65.  Metiiodof  Jnstifyiiig.  replevied  is  actually  delivered  to  either  party,  a 

For  the  purposes  of  justification,  each  mdivi-  person  not  a  party  to  the  action  who  chiims  a 

dual  surety  must  attend  before  the  court  at  the  ^ight  to  the  possession  of  the  chattel  so  replevied 

time  and  place  mentionwi  m  the  notice  of  justi-  or  any  part  thereof,  which  right  is  daimed  to 

fication  and  be  exammed  on  oath,  touching  his  h^ve  existed  at -the  time  when  the  said  chattel 

sufficiency,  m  such  mann«  as  the  court  m  its  ^^g  replevied,  may  make  an  affidavit  and 

discretion  deems  proper.    If  requu^  by  the  ad-  deliver  the  same  to  the  court,  stating  that  he 

verse  party,  the  examuwtion  must  be  reduced  ^akes  such  claim  without  eoUusion  with  the 

to  wntmg  and  subscribed  by  the  surety.  defendant,   specifying   in   such   affidavit   the 

A  fidelity  or  surety  company  shall  justify  chattel  to  which  he  makes  daim,  setting  forib 

through  its  officers  or  attorney  m  the  manner  ^jr^^  facts  upon  which  his  right  dep^idb,  and 

required  by  law.  pra^g  to  be  impleaded  as  a  defendant  in  the 

perhntlon.--Fonner  §  iw  r^^^-  5  iSo  "P?!^  action.    The  court  may  thereupon  grant  leave 

revised  from  code  cxr.  proc,  %%  580.  2926;  L.  1882,  ch.  410,     ^^  __ ;  i  t^oW^v  *^  <>*xrw%«.  ««* J  A^f^A   «« J  4.u«  •»-«. 

f  1338.   Last  sentence  new.   See  code  civ.  proc.,  5  811.       to  said  party  to  appear  and  defend,  and  the  pro- 

visions  of  this  act  in  relation  to  the  defendant 

§  66.  Allowance  of  undertaking.  onginallv  proceeded  against,  so  far  as  c^plioar 

If  the  court  finds  the  surety  sufficient,  it  must    ^le,  diall  apply  to  the  said  party,  and  the  court 

annex  the  examination   to  the  und^aking,    may  m  te  <fisaretion  make  wch  order  oi^^ 

endorse  its  allowance  thereon  and  cause  them  to    s^^i  dehvery  of  the  property  as  may  be  just, 

be  filed  with  the  clerk.  ^^Z^^^\^  "^^  m!^'''^  J?*^  ^ 

\.   ■    ..        -.         .  , ,n ;  . .  „  «.«;**;«.  fK-    detemuned  m  the  action.    Nothing  m  this  sec- 

worfT^fffiiF^'^Eo'offlriS^^nriSf^  tion,  however,  BhaU  be  oonsti^lSto  rfect  the 

proc.,  f  f  581, 2926;  L.  1882,  chr4io.  §  1338.  right  of  any  party  to  maintain  a  separate  action 

or  to  recover  damages  for  the  wrongful  taking 

§  67.  Practice  in  supreme  court  applicable.  or  detention  of  a  chattel,  unless  judgment  is 

The  provisions  of  law  applicable  to  an  action  awarded  against  him  on  tlie  merits,    .h^  that 

of  replevin  in  the  supreme  court,  in  so  far  as  <»«  the  court  "^^Y  ,^t Jeave  to  said  thud 

they  concern  the  duties  and  liabilities  of  a  PJjty  to^pear  and  defend,  and  t^^^ 

shCTiff  with  respect  to  the  taking,  keeping  and  of  thM^  m  relation  to  the  defendant  on^nal^ 

deUvery  of  a  chattel  r^levied,  ^e  proceedings  Proceeded  agamst  them  apply  to  said  party. 

upon  a  claim  of  title  by  a  third  person,  the  in-    ^JKJ'Kl^^ii^'TTa*!  "**  •"•"*^  ^ '*'™-   *^ 
dSmity  to  be  f umish^  by  the  pSintiff  to  the    -dd^d  by  L.  1903,  ch.  431. 

sheriff  upon  such  a  claim,  the  defendant's  ans- 
wer of  title  in  a  third  person,  the  method  of  §  69.  Defendant  may  demand  judgment  for 
ascertaining  damages  on  the  defendant's  default,  return  of  chattel. 

the  character  and  contents  of  the  verdict  or  Where  a  chattel  has  bees  replevied  and  the 

judgment  and  of  the  execution,  and  the  respec-  defendant  has  not  required  the  return  thereof 

tive  rights  of  action  of  the  plaintiff  and  defend-  pending  the  action,  he  may  in  his  answer  demand 

ant  upon  undertakings,  shall  apply  to  like  matr  judgment  for  the  return  thereof,  either  with  or 

ters  in  this  court  in  so  far  as  such  provisions  can  without  damages  for  the  taking,  withholding  or 

be  made  applicable  tJiereto  and  except  as  other-  detention, 

wise  provided  in  this  act;  and  si^ject  to  like  DerifAtiMiw— Former  |   117   ntained  with  focmsi 

exception,  all  such  provisions  relatmg  to  asher-     changes.    {117  oiiginsUy  revised  from  L.  1882,  ch.  410„ 

iff  ^all  apply  to  a  marshal,  as  prescribed  in    §13*2. 
section  one  nundred  and  fifty-one  of  this  act. 

An  undertaking  to  indemnify  a  marshal 
against  a  claim  made  by  a  third  person  to  the 
chattel  replevied  must  be  substantially  the 
same  as  that  given  to  indemnify  a  sherin  in  a 
similar  case,  except  that  the  amount  thereof 
need  not  be  more  than  double  the  value  of 
the  chattel  claimed  and  except  that  the  sureties 
must  possess  the  qualifications  stated  in  section 
sixty-four  of  this  act. 

Derivation.— ^persedes  former  (I  104.  Ill,  115,  116. 
118,  120.  124,  128.  §  104  is  covered  by  code  civ.  proc., 
i  1702;  4  111  is  covered  by  code  civ.  proc.,  (  1706;  1 112  is 
covered  by  code  civ.  proc..  1 1707;  §  113  is  covered  by  oode 
dv.  proc.,  4  1709;  |  114  is  covered  by  oode  av.  proc., 
1 1710: 1 115  is  covered  by  code  dv.  proc.,  i  1711;  f  116  is 
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ARTICLE  FOURTH 
Action  to  foreclose  a  lien  on  a  chattel 

Sec.  70.  What  deemed  lien  on  chattel. 

71.  Warrent  of  teisure. 

72.  Affidavit  and  undertakins. 

73.  When  other  actions  not  maintainable. 

74.  Judcment. 

75.  Marshal's  power  under  exeention. 

76.  Exception  to  snd  justification  of  sureties;  re- 
claimer of  chattel. 

77.  Applicatkm  of  this  artida 

§70..  What  deemed  lieiitm  a  duttel. 

For  the  purpose  of  this  article  a  chattel  mort- 


covered  by  code  dv.  proc.,  f  1723;  |  118  is  covered  by  gage  to  secxire  the  payment  of  a  loan  of  monqr 

code  dv.  proc.,  ^  1731 : 1 120  js  covered  by  code  dJ^  procj.  q,  Q^^er  debt,  or  the  purchase  price  of  chattels 

t*'J^U'^^'^'^.X^7^]i^'i^^^^  «.  well  «  a  contrjct  M.eonditiond  «le  ofpa- 

code  dv.  proc.,  §  1730:  f  124  is  covered  by  code  dv.  proc.,  sonal  property  and  a  hiring  or  personal  property, 

*  iZ?^'  f  \?^  !•  covered  by  code  «v- J>~«- A  i2?l  k-«  where  tiUc  is  not  to  vest  in  the  pemon 

The  foUowmg   fonner   sections   have    nkewise    been  .,^-.1  _^„,^^^*  ^  ^  ,«^***»;,»  «mm  tA%l\\  K^ 

omitted ;  §  1 19  because  it  is  a  duplicate  of  code  dv.  proc.,  until  payment  of  a  certam  som,  sbaU  be 


-y^vzw- 


tit.  4 


PLEADINGS 


H^W 


a  lien  upon  a  chattel;  and  an  action  to  foreclose 
such  a  hen  may  be  maintained. 

(Am.  by  L.  1920,  ch.  253,  in  effect  Sept.  1, 
1920.) 


DcrlfBtton.— Part  of  former  U  137.  139.  ft  137  orip- 
naUy  rerbod  from  code  civ.  proc.,  ft  1737;  ft  139  am.  Dy 
L.  1910.  eh.  642. 

S  71.  Warrant  of  seizure. 

In  an  action  to  foreclose  a  lien  upon  a  chattel, 
a  warrant  commanding  the  marshal  to  seise  the 
chattel  and  safely  keep  it  to  abide  the  judgment, 
mav  be  granted  by  the  court,  or  a  justice  thereof, 
and  must  be  issued  by  the  clerk.  Sections  sixty 
and  sixty-one  of  this  act  shall  apply,  as  nearly  as 
may  be,  to  a  proceeding  taken  under  this  article. 

BcfffaHen.— Former  ft  138  amended.  {  138  originaUy 
revised  from  L.  1882,  cL  410,  ft  1330.  References  to 
warrant  of  attachment  are  omitted,  thus  avoiding  oon- 
fiotibic  decisions  that  were  rendered  under  farmer  proce- 


§76.  Mardud's  power  under  eaEeiMlkni 
For  the  purpose  of  seising  a  chattel  by  tMm 
of  an  execution,  the  power  of  a  ma^riial  ii  ^tibe^ 
same  as  where  he  is  required  to  replevy  a  ehftlUL'' 
DcrlfBlftva.— New. 


§  76.  Exemption  to  and  justiflcetioA  of 
ties;  reclaimer  of  chatteL 

Sections  sixty-two  to  six^-aix,  induave,  of 
this  act  shall  apply,  as  nearly  as  may  be,  to  a 
proceeding  taken  under  this  article. 


$72.  Affidavit  and  undertaking. 

To  entitle  the  plaintiff  to  such  a  warrant  he 
must  file  with  the  clerk  an  undertaking  and 
must  show  by  affidavit  to  the  satisfaction  of  the 
^ouTt  that  the  plaintiff  has  a  lien  on  the  chattel, 
the  amount  thereof  and  the  facts  out  of  which 
the  same  arose  and  that  theplaintiff  is  not  in 
possession  of  the  chattel.  The  affidavit  must 
eontain  a  description  of  the  chattels  so  that  they 
can  be  readily  'identified.  Hie  provisions 
applicable  to  an  undertaking  to  procure  a  war- 
rant of  attachment  shall  apply,  so  far  as  practi- 
cable, to  the  undertaking  required  by  this  sec- 
tion. 

Bwfttatlfta.— New. 

ilS.  When  other  actions  not  maintaiiiabie. 

No  actions  of  conversion  or  replevin  arising 
on  ta  iaetruinent  mentioned  in  section  seventy 
shall  be  maintained  against  the  conditionaJ 
vendee,  lessee  or  mortgagor. 

BMfllMlsa. — ^Part  of  former  ft  139  amended,  ft  139 
nm.  by  L.  19ia  eh.  542.    Actions  acainst  transfetees  of 


i  74.  Judgment 

In  an  action  to  foreclose  a  lieUj  the  judgment 
in  favor  of  the  plaintiff  must  specif 3^  the  auMunt 
of  the  lien  and,  when  the  chattel  is  not  in  the 
custody  of  the  marshal  by  virtue  of  a  warrant, 
must  command  the  marshal  to  seize  the  chattel. 
The  judgment  must  direct  a  sale  by  a  mar^al  of 
the  diattel  after  fifteen  days'  personal  service  of 
the  notice  of  sale  upon  the  defendant,  unless 
such  service  shall  be  dispensed  with  by  order  of 
the  court,  to  satisfy  the  hen  and  the  costs,  if  any, 
in  like  manner  as  where  a  marshal  sells  personal 
property  by  virtue  of  an  execution,  and  the 
application  by  him  of  the  proceeds  of  sale,  less 
his  fees  and  expenses,  to  the  payment  01  the 
amount  of  the  hen  and  the  costs  of  the  action. 
It  must  also  provide  for  the  payment  of  the 
surplus,  if  liny,  to  the  owner  of  the  chattel,  and 
for  the  safekeeping  of  the  surplus,  if  any,  by  the 
derk  of  the  court,  until  it  is  claimed  b^^  him.  If 
a  defendant  upon  whom  the  summons  is  person- 
ally served  is  liable  for  the  amount  of  the  lien  or 
for  any  part  thereof,  the  plaintiff  may  also  have 
judp^ient  for  the  deficiency,  if  any.  The  exe- 
cution to  be  issued  to  the  marshaJl  shall  be  in 
accordance  with  the  terms  of  the  judgment. 

D«ffftvatfMi«— Former  f  141  amended,  ft  141  oricin- 
inalhr  revised  from  code  ciy.  pvoc..  ftft  1739.  1740.  Latter 
portkm  of  first  sentence  new,  thus  permitting  actions 
without  a  warrant  of  seisure.    ft  140  omitted. 


§  77.  Application  of  this  article. 

The  provisions  of  this  article  shall  not  affeot 
any  right  or  remedy  to  f oreoloBe  or  satisfy  a  lien 
upon  a  chattel  without  action,  and  do  not  apply 
to  a  case  where  another  mode  of  enforeing^a 
lien  upon  a  chattel  is  specially  prescribed  i)y 
law. 

DctftfatioB.— Former  ft  142  sUcfaCly  amended,  ft  142 
oricinaUy  revised  from  code  etv.  proo.,  ft  1741. 

TTTLBIV 
Pleadings 

Sec.  78.  Pleadings:  bills  of  particulais;  special  appearanee. 
79.  Joinder  and  severance  of  causes  of  action. 
90.  Judsmeni  by  default. 

81.  Offer  of  judgment. 

82.  Complaint. 

83.  Answer;  contents  thereof. 

84.  Cmmtevolaim. 

85.  Joinder  and  severance  of  counterclaims' 

86.  Amount  recoverable  on  counterclaim. 

87.  li^ly  to  counterclaim. 

88.  Ob|eotians  to  jurisdiction  and  to  pleadings. 

89.  Objections  which  may  be  taken  0^  answer. 

90.  Disposal  of  objections. 

91.  Judgment  upon  the  pleadings. 

92.  Signature  to  instrument;  wEen  deemed  genuine. 

93.  Construction  and  amendments  of  pi— *H«gt,  joc^ 

ment  and  process. 

94.  Order  that  issues  be  tried  unneoessaiy  in  aetioo' 

aaainsi  corporation. 

{  78.  Pleadings;  bills  of  particalars;  special 
appearance. 

Pleadings  in  actions  may  be  oral  or  written^ 
verified  or  unverified,  except  that  the  pleadings: 
in  an  action  to  establish  a  mecluuiio's  nen  must- 
be  verified.  Pleadings  riiall  consist  of  com^ 
plaint  and  answer  and,  when  ordered,  a  reply^ 

1.  When  an  action  is  conmienced  by  service  of 
a  summons  only,  a  statement  of  the  nature  and 
substance  of  the  plaintifiTs  cause  of  action  shall 
be  endorsed  upon  or  annexed  to  the  summons. 

2.  Issue  must  be  joined  within  the  time  limi- 
ted by  the  sunmions;  provided,  however,  that 
when  the  last  day  falls  on  Saturday  the  defend- 
ant may  answer  on  the  next  business  day. 

3.  If  a  written  complaint  is  served  with  the 
summons  a  written  answer  must  be  filed;  and  if 
the  complaint  is  verified,  the  answer  must  be 
verified;  provided,  however,  that  in  an  acticm 
where  the  amount  claimed  is  one  hundred 
dollars  or  less,  the  defendant,  if  he  appears  in 
person,  may  answer  orally.  When  a  defendant 
answers  orally  a  statement  of  the  nature  and 
the  substance  of  the  answer  shall  be  endorsed 
upon  or  annexed  to  the  summons.  The  address 
of  the  defendant,  or  the  ofiice  and  post-office 
address  of  his  attomey,  shall  be  ^idorsed  upon 
the  summons. 

4.  At  any  time  before  judgment,  the  court  may 
(jUrect  the  filing  of  a  written  pleading,  verified  or 
unverified. 
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5.  On  or  before  the  defendant's  last  day  to  statement  endorsed  upon  or  annexed  to  the 
answer,  his  time  to  move  or  answer  may  be  summons  sets  forth  one  or  more  causes  of  action 
extended  by  filing  with  the  clerk  a  written  upon  which  a  judgment  by  default  may  thus  be 
stipulation  of  the  parties,  or  by  order  of  the  entered  in  an  action  in  the  supreme  court, 
court  upon  cause  shown.  In  such  a  case,  if  a  verified  complaint  has  beoi 

6.  The  original  or  a  copy  of  a  contract  or  other  filed  and  served  with  the  summons,  the  clerk 
writing  on  which  a  cause  of  action  or  a  defense  shall  enter  judgment  forthwith;  otherwise  the 
or  a  counterclaim  is  founded  may  be  filed  with  clerk  must  at  plaintiff's  request  ascertain  the 
the  pleading  and  shall  be  deemed  a  part  of  the  amount  due  and  alter  judgment  therefor  in  the 
pleading.  Within  three  days  after  the  service  manner  prescribed  for  like  cases  in  the  supreme 
of  a  written  demand  by  either  party,  the  adverse  court.  In  all  other  cases  where  the  defendant 
party  shall  file  with  the  clerk  the  original  or  makes  default  in  pleading  the  plaintiff  can  re- 
sworn copy  of  any  such  contract  or  other  writ-  cover  judgment  only  on  application  to  the  court 
ing  specified  in  such  demand.  If  the  paper  is  and  proof  of  his  cause  of  action, 
not  duly  filed,  the  court  may  order  that  i^  be  DcrltmtkMa.— Superaedoa  forms  f  147.  See  code  dr. 
filed  and  may  exclude  it  from  evidence  if  not  pn>o.,  fifi  420, 1212,  IS13. 
filed  acooidin^y. 

7.  In  a  proper  case  a  written  demand  for  a  §  61.  Offer  of  judgment, 
bill  of  particulMS  of  the  complaint  or  counter-  ^t  the  time  of  answering  the  defendant  may 
claim  may  be  filed  with  the  clerk.  The  defend-  file  with  the  clerk  a  written  offer  to  aUow  judg- 
ant  may  file  his  demand  at  the  tune  of  answer-  j^g^t  to  be  taken  against  him  for  a  sum  of  money 
ing.  The  plaintiff  may  file  his  demand  three  qj  for  property  therein  specified,  with  costs.  U 
days  after  the  counterclaun  is  mterposed.  In  ^here  are  two  or  more  defendants,  and  the  ac* 
either  case  a  bill  ci  particulars  must  be  filed  tion  can  be  severed,  a  Uke  offer  may  be  made  by 
with  the  clerk  within  three  days  after  the  do-  one  or  more  of  them  against  whom  a  separate 
mand  is  filed  and  the  court  upon  motion  or  notice  judgment  may  be  taken.  If  the  plaintiff  there- 
may  preclude  the  party  failinff  to  file  such  bill  ^pon,  before  taking  any  other  proceeding  in  the 
<rf  particulars  from  giving  e^adence  of  the  part  action,  files  with  the  clerk  a  written  acceptance 
or  parts  of  his  affirmaUve  allegation  of  which  of  the  offer,  the  clerk  must  enter  judgment 
particulars  have  not  been.filed.  The  court  may  accordingly.  If  an  acceptance  is  not  filed,  the 
order  a  written  bill  of  particulara,  with  or  with-  offer  cannot  be  given  in  evidence  upon  the  trial; 
out  verifications,  to  be  filed  and  served  by  the  but  if  the  plaintiff  fails  to  obtain  a  more  f avor- 
plaintiff  or  by  the  defendant  interposing  a  coun-  able  judgment,  he  cannot  recover  costs.  In- 
terclaim.                        ...  stead  of  making  a  written  offer  a  defendant  may 

8.  For  the  purpose  of  raising  a  question  not  deposit  the  amount  of  his  offer  with  the  clerk, 
mvolving  the  merits  of  the  action,  a  party  may  if  ft  be  a  sum  of  money,  with  like  effect, 
appear  specially  by  filmg  with  the  clerk,  on  or  xhe    complaint  must  state  in  a  plain  and 
b^ore  the  last  day  for  answenng,  a  notice  of  concise  manner  the  facts  constituting  the  cause 
special  appearance  stating  the  particular  pur-  of  action. 

pose  for  which  he  appeara.    In  that  event  the  Derlvatlon.-Former  §  148  with  clumces  aa  to  ooata, 

case  shall  be  set  down  for  hearing,  and  the  party  and  former  f  149  with  '*ca&ciae  "  substituted  for  "direot." 

thus   appearing   need   not   plead   further   until  MU8,  149,  originaHy  revised  from  co<tociT.proc..§§  2892. 

^^...w.4.  J^  *o>  A^  ^  K«  ^Ua.  «w^iti4^  2936.    The  last  sentence  of  f  81,  as  it  appeara  here,  was 

directed  to  do  so  by  the  court.  5  82  in  the  act  as  reported  by  the  municipklcourt  commia- 

Ddtraiion. — ^Former  §  145  rewritten.    S  145  am.  by  sion.    In  course  of  passage  through  the  Legialature  these 

L.  1908,  ch.  495;  L.  1911,  oh.  73;  originally  revised  from  sections  were  combined;  hence  the  omisnon,  here,  of  $  82. 
code  civ.  proc,  fiS  2935.  3126,  3207;  L.  1882.  ch.  410, 

I  1846.    Practice  changed  and  new  matter  added.    Omits  •  »•    *                          ^     a    al          m 

reference  to  demurrera  as  they  are  abolished.     (See  also  S  oO.  AnSWers;  Contents  tnereoi. 

|J,88,  89.)   Subd.  6  supersedee  former  $  165.  rp^e  answer  must  contain: 

,  .  ,  ^  ,  ^  1.  A  general  or  specific  denial  of  each  matorial 
5  79.  Jomder  and  severance  of  causes  of  allegation  of  the  complaint  intended  to  be  oon- 
•ction.  troverted,  or  a  denial  of  any  knowledge  or  int^r- 
The  plaintiff  may  include  in  the  same  com-  mation  thereof  sufficient  to  form  a  bdi^.  A 
plaint  any  cause  of  action  of  which  the  court  denial  must  not  be  evasive^  and  unless  the  de- 
has  jurisdiction,  to  the  end  that  all  matters  of  fendaiit  intends  in  good  faith  to  controvert  all 
difference  between  the  respective  parties  may,  the  allegations  of  the  complaint  or  of  a  parti- 
80  far  as  practicable,  be  determined  in  one  ac-  cular  part  thereof,  the  denial  must  be  directed 
tion;  but  if  it  appears  to  the  court  that  causes  of  to  the  specific  allegation  intended  to  be  oontro- 
action  so  joined  should  not  be  tried  or  disposed  verted. 

of  together,  the  court  may  order  them  to  be  2.  A  plain  and  concise  statement  of  an^  new 

tried  separately,  or  that  the  action  be  severed,  matter  constituting  a  defense  or  counterclaim. 

* .,              and  may  make  such  other  and  further  orders  as  3.  When  the  judgment  may  determine  ths 

may  be  necessary  or  expedient  for  the  separate  ultimate  rights  of  two  or  more  defendants  as 

disposal  thereof.  between  themselves,  a  defendant  must  demand 

f                Dcrtfrnttoo.— New.    Supersedes  former  %  146,  except  such  a  detenpination  in  his  answer,  whicli  must 

^              the  last  sentence  thereof,  which  is  transferred  to  new  §  iM.  be  in  writing ;  and  a  copy  of  such  answer  must  be 

Section  is  in  accordance  with  recommendations  of  the     Rp-^pd  at  Ipast  two  davs  bpfnrp  f rial   or  t^k  aiti*h 
New  York  board  of  statutorj-  consolidation.    (See  report,    seryea  ai  leasi  iwo  oays  oeiore  trial,  Or  at  SUCll 

1912,  pp.  11,  105.)  other  time  as  the  court  shall  direct  upon  each 

defendant  to  be  affected  by  the  determination 

§  80«    JttdgnMot  by  do&iiilt.  or  upon  his  attorney  in  the  action. 

If  the  defendant  fails  to  answer  within  the  DeriTatkm.— Former  f  150  rewritten  with  addltioiia. 

Erescribed  time,  judgment  for  the  plaintiff  may  \  i?9  ongmally  revised  from  code  chr.  proc,  H  500,  3038; 

<»  tjilTAn  hv  H«>faiilt   withotif  annlioatinn  tn  f Vip  }"  **^^'  *"^  *^9'  *  ^^^-    T***  seooad  aentenee  of  rabd.  1 

e  taKen  oy  aeiauit,  wiinout  appiicauon  to  ine  -^  ^^^  upo„  ^^^  ^^  j^^^^y  practioe  act  of  1912,  roles 

court,  m  a  case  m  which  the  complaint  or  the    32.  40.   Subd.  3  is  based  upon  code  civ.  proc.,  \  521. 
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§  84.  Cotmterckim.  plaint,  or  an  objection  which,  if  sustained,  dis- 

Except  as  otherwise  provided  in  this  act,  a  POses  of  the  action  without  putting  the  phii^ift 

counterclaim  and  jud^ent  thereon  shall  be  to  his  proof,  may  be  taken  by  alleging  it  as  a 

governed  by  the  provisions  of  law  applicable  to  defense  in  the  answer  in  lieu  of  a  motion,  and  on 

like  cases  in  the  supreme  court.  application  of  either  party  it  must  be  di^Qaod 

DertT«ttoii.~New.  See  code  dv.  proc.,  §§  5oa-«)6.  ^^  before  the  trial.    When  an  objection  is  thus 

HAK    T  '  A        A                   A        X     •  .  taken,  the  answer  must  specify  the  parti<mlar 

§86.  Jomderandseirmnceof  eoimterdajms.  objection  or  defect  upon  which  the  def^dant 

There  may  be  mcluded  m  the  counterclaim  relies.                                                      ««.w«ue 

any  claims  or  causes  of  action  m«itioned  in  seo-  -  nerivAtiikn  _m««     ?>*.««!♦    ♦u^  a-      •*•      1.:^ 

tion  six  of  this  act,  against  the  plaintiff,  or,  S  a  triffS ^f^JfSii^Tot  affSg  the  m^iT**"'*  *^^ 

proper   case,   agamst    the    person   whom   he  rtux  t\i         1   ^  i.*     . 

represents,  and  in  favor  of  one  or  more  defend-  *  ^*  disposal  of  objections, 

ants  between  whom  and  the  plaintiff  a  separate  .^-^  the  court  overrules  a  defendant's  objeo- 

judgment  may  be  had  in  the  action.    But  if  it  tion  taken  by  motion,  the  court  must  allow  him 

appears  to  the  court  that  any  of  the  claims  or  to  answer;  and  as  a  condition  thereof  may  im- 

causes  of  actions  so  joined  should  not  be  tried  or  pose  costs. 

disposed  of  together,  the  court  may  order  that  2.  If  the  court  sustains  an  objection  taken  by 

they  be  tried  separately,  and  may  make  such  ^  motion  or  answer  upon  the  ground  that  the 

other  and  further  orders  as  may  be  necessary  or  pleading  is  insufficient,  the  court  must  allow  it 

expedient  for  the  separate  disposal  thereof;  and  to  be  amended;  and  as  a  condition  thereof  may 

if  it  appears  to  the  court  that  any  claim  or  cause  impose  costs;  and  if  the  party  fails  to  amendf, 

of  action  alleged  by  way  of  counterclaim  should  the  defective  i^eading  or  part  of  pleading  may 

not  be  tried  or  disposed  of  in  the  pending  action,  ^®  struck  out. 

the  court  may  strike  it  out,  without  prejudice  to  ,  l>erlv»tlon.— Adopted  from  fonner  {  145,  gubda.  3,  4. 

the  bringing  of  another  action  or  proceeding.  LiiJf?*  ^  hi  ^^'  ^^'  *^i  h.}?^h^  ^3;  ori«inal!v 

iw»i«.Mu^     XI         *pv    ..      .    ^      J.          /  '^"•©afromoodeciv.proo.,  112935.  312673207;  L.  1882. 

,   Jlen^ttoii«— New.   The  eectaon  is  framed  in  conform-  oh.  410, 1 1346.            »-       •  ••                             .  *••  *««*. 

^  to  Uie  new  |  70.    It  is  adopted  from  the  practice  of 

tp)^  ^'^VJTiJ!:^  ('A:  7°U.  "^^miTil  5  W-  ZrOvnoA  upon  pleadingg. 

ff^.^'S^n.r^to^'cSlSSgStt'^.r^llS  ^  .  "  f^^  ^l  «  ^^J^led  to  judgment  upon 

1912.  pp.  11, 105.)  iS  84. 85  supersede  former  f f  161-166.  the  pleading,  the  court  may,  on  motion  at  anv 

...  tmi®  ^'ter  issue  joined,  give  judgment  aooord- 

§86.  Amount  recoverable  on  coanterdaim.  ingly. 

A  counterclaim  may  be  interposed  and  judg-  Derlfathwi.— New.   From  code  civ,  proc..  {  547. 

ment  thereon  in  favor  of  the  defendant  may  be  ,  a«   «. 

rendered  for  anv  sum  not  to  exceed  one  thou-  *  ^'  Signature  to  instrument;  when  deemed 

sand  dollars  exclusive  of  interest  and  costs.  genuine. 

Dcrifmtton.— New.   Supersedes  former  j|  157.   Adop-  A  signature  to  a  Written  instrument  which  lis 

ISii"!!?  5k^*  J^-  ^V^'l  ^V\^^^A^  appHes.to  the  city  pleaded  shall  be  taken  as  admitted  unless  the 

Srt;iouVa*X  t^^^t  .^^i^^^^i^  P?rty,  sought  to  be  charged  thereby  files  with 

Works  V.  Buffalo  Elevating  Co.,  176  N.Y.  1.  the  clerk.  Within  eight  days  after  joinder  of 

&  m   o^i«  ♦^  ^^^* 1--^  ^^*"®»  ^  specific  denial  of  the  genuineness  of  the 

%  07.  Kepiy  to  cotmterclaim.  signature  and  a  demand  that  it  be  proved.  Such 

A  reply  to  a  counterclaim  is  not  necessary;  denial  and  demand  by  a  defendant  may  be 

but  the  court  may  order  a  written  reply,  verified,  included  in  his  answer. 

or  unverified,  at  any  time  before  judgment.  IHrlvatloii.— New.   Adapted  from  Mass.  rev.  1.,  eh. 

When  no  reply  is  filed,  the  alle^tions  of  the  173.  §  86.                                                                           ^    . 

counterclaim  snail  be  deemed  denied,  except  as  ^ 

otherwise  provided  in  this  act.  i^*  Construction  and  amendments  of  plead- 

DerivattoB.— Embraces  first  two  sentences  of  former  >°8®f  jlldgment  and  pfOCesS. 

t  M^'o^u*^***!?;  ?***^'*».^*  sentence  of  former  i,The  allegations  of  a  pleading  must  be  liber- 

1 161  omitted.    S  161  new  m  the  former  municipal  court  n              x    ^i  r      al                     ^j   .        •-'^  ***'«» 

act.                                                   •«u«i«pw«ou«  ally  construed  for  the  purpose  of  domg  substan- 
tial justice  between  the  parties. 

S  88.  Objections  to  jurisdiction  and  to  plead-  2.  At  any  stage  of  the  cause  the  court  must 

ings.  allow  amendment  of  any  summons,  process, 

An  objection  that  the  court  has  no  jurisdic-  pa^date,  pleading,  order  or  judmient,  indud- 

tion  of  the  person  of  the  defendant  or  no  juris-  "^8  a  petition,  precept,  answer  and  final  order  in 

diction  of  the  subject  of  the  action  may  be  *  summary  proceeding,  if  substantial  justice 

taken  by  filing  a  notice  of  special  appearance  ^^^  ^  promoted  ther^y;  and  as  a  condition 

as  hereinbefore  provided.    AU  other  objections  thereof  may  impose  such  terms  as  may  be  just, 

which  heretofore  might  have  been   taken  by  ^-  Upon  like  terms  the  court  may  direct  that 

demurrer   may   be    taken    by    motion.     The  ^  return  made  by  a  marshal  or  other  officer  be 

notice  of  motion  must   specify  the  grounds  amended  in  matter  of  form,  either  before  or 

thereof  and  the  particular  defects  or  objections  after  judgment, 

upon  which  the  moving  party  relies.  Deflnitloii.--Super»edaB  foimor  1 166  (the  provisions 

■^    -     '-          xj AU  I- u      J                     J      1-    .  of  which  as  to  demurrers  and  adjournments  are  omitted), 

*„2f?I5??i'32.ui  .  ^*><>*»^«»  demurrers  and  substo-  and  i  170.    i  166  originally  revved  from  code  civ.  proc., 

St?  ^™L!1^"1.'  appearance  and  motions.    Accords  |  3944;  L.  1882.  ch.  410,  |  1347.    (  170  oricinaUy  reviseS 

with  lepommendations  of  New  York  board  of  statutory  fjom  code  civ  proc    I  519                           .^    j         o~ 

!SSf^f?k*  il£ilP*?Jfe  }3^*  P^-3  ^****^  it  ?SP®'"  The  subject  matt^  of  amendments  embraced  In  fonner 

sedes  former  H  158-160,  162  and  last  sentence  of  §  161.  j  i^  j,  ^uch  enlaxsed  by  subd.  2. 

§oA     i^v     aj          _jl»  1.               «_      A  «_        t  By  force  of  new  1 16  many  code  provisiwis  as  to  amend- 

W.    ODjeCtlons    wmcn   may    be    taken    by  ments,  curing  of  defects  by  verdict  or  judgment,  and  dia- 

answer.  regard  of  unsubstantial  errors*  apply  to  the  municipal 

n  obiection  to  fJi*.  «i,ffi«ipn«v  nf  fh-.  .nm.  .^S?'*'  »°**^°«  "^"^  ^'^  «^«  ^^-  P"^'  **  ^^^'^^S.  7^7- 


An  objection  to  the  sufficiency  of  the  com-   730. 


It  94-100 
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tit.  5 


It 


Bubd.  8,  ralfttiiiff  to  amendment  of  »  retain,  is  taken 
from  code  civ.  pioe.»  |  725.  It  confers  power;  henoe 
would  not  be  incorporated  by  new  {  16. 

§  94.  Order  that  issues  be  tried  unnecessary 
in  action  against  corporation. 

In  an  action  against  a  corpocation,  an  order 
directing  that  the  issues  presented  by  the  plead- 
ings be  tried  shall  not  be  required. 

^^liattoB. — ^New.  Ezoludee  proviriona  of  aoeond 
addition  to  the  former  aectiona  mentioned  in  the  notee  to 
this  title  ae  having  been  eupei;0eded  or  omitted,  the 
foUowint  eeotiona  have  Ukewiae  been  omitted:  ||  168.  164 
because  ooyered  by  oode  xm,  proo..  |f  524.  525;  %  169 
beeaoae  oorend  by  oode  oiv.  proo.,  \\  530.  532,  533; 
»  171-173  because  covered  by  code  dv.  proo.,  SI  539-^1; 
1 174  beoanse  covered  bv  code  dv.  proe..  f  506;  \\  175-177 
because  covered  by  oode  dv.  proo..  If  1775-1777;  4  178 
because  first  part  is  covered  by  new  f  6,  subd.  2.  and  latter 
part  is  covered  by  oode  crim.  proo.,  {(  884,  906;  \  187 
because  covered  bv  code  dv.  proc.,  {  820.  which  is  adopted 
by  new  (  27,  subd.  3. 

TTTLEV 
Proceedings  between  joinder  of  issue  and  trial 

Article   1.  Brinsing  cause  on  for  trial;  sdjoummBnts; 
subpoenas;  attachment  against  and  liability 
•f  defaulting  witnees. 
2.  Commission  to  take  testimony;  depositions; 
physical  examination. 

ARTICLE  FIRST 

Bringing  cause  on  for  trial;  adjournments;  sub- 
poenas; attachment  against  and  liabflity  of 
defaultmg  witness 

8ec.  95.  How  cause  brought  on  for  trial;  notice  of  trial. 

96.  Adjournment  of  trial. 

97.  Subpoena. 

98.  Service  of  subpoena. 

99.  Attachment  against  defaulting  witness. 
100.  liability  of  defaulting  witness. 

{  06.  How  cause  brought  on  for  trial ;  notice  of 
trial. 

Upon  joinder  of  issue  the  clerk  shall  place  the 
case  upon  a  general  calendar.  Where  either 
party  appears  in  person,  the  clerk  shall  fix  a 
date  for  trial  not  less  than  five  nor  more  than 
ei^^t  days  after  joinder  of  issue,  and  shall  im- 
mediately notify  the  parties  by  mail  of  such  date. 
Unless  otherwise  provided  by  the  rules,  where 
both  parties  appear  bv  attorn^  either  party 
may  serve  a  notice  on  the  other  mdng  a  date  for 
trial  not  less  than  five  nor  more  than  ei^t  durs 
after  the  service  of  such  notice,  and  shall  file 
such  notice,  with  proof  of  service  thereof,  with 
the  clerk,  who  shall  thereupon  place  the  case  on 
the  calendar  for  trial.  When  a  jury  trial  is 
demanded  and  no  day  is  fixed  for  the  attendance 
of  a  iury  within  the  time  limited  as  above  pro- 
^jridea,  the  clerk  shall  set  the  case  down  for  trial 
at  the  earliest  practicable  date  on  which  a  jury 
will  be  in  attendance,  and  shall  notify  the  part- 
ies or  their  attorneys  by  mail  of  such  date. 

Derhratlon. — New.  The  section  institutes  an  entirely 
new  practice. 

{96.  Adjournment  of  trial. 

The  trial  of  an  action  may  be  adjourned: 
1.  By  the  court  for  good  cause  shown  and 

upon  such  terms  and  conditions  as  the  court  may 

deem  just. 


2.  By  stipulation  of  the  parties,  to  be  filed 
with  the  clerk;  or  upon  request  of  the  plaintiff 
where  the  defendant  has  made  ddfault  or  upon 
consent  of  the  parties  in  open  court. 

Derivation.— Former  I  193  rewritten.  {  193  am.  by 
L.  1910,  ch.  153;  original^  revised  from  L.  1882.  eh.  410, 
SI  1362,  1363.  Limitation  on  adjournments  abolished. 
The  provision  conoeming  fMnceedings  in  ease  of  arrest  has 
been  transferred  to  {  82.    Former  ft  194,  195  omitted. 

{97.  Subpoena. 

A  subpoena  requiring  a  witness  to  appear  and 
testify  on  the  trial  of  an  action  or  a  sp^^  pro* 
ceeding,  shall  be  issued  on  the  demand  of  either 
party,  by  the  cleric  of  the  court  in  the  district 
where  the  action  is  pending;  but  when  a  party 
is  represented  by  an  attorney,  the  latter  may 
iflBue  the  subpoena  and  shall  subscribe  thereto 
his  name  anct  his  office  and  post-office  address. 
The  subpoena  may  be  served  anywhere  in  the 
city  of  New  York  and  may  require  the  witness 
to  bring  him  any  book  or  paper  relating  to  the 
merits  of  the  action. 

Derlfatlon.— Former  \  196  rewritten,  f  196  am.  by 
L.  1910,  eh.  538,'  oriAnally  revised  from  code  dv.  proc., 
S  2909;  L.  1882.  ch.  410.  (  1370. 

§  08.  Service  of  subpoena. 

A  subpoena  may  be  served  by  any  person  over 
the  age  of  eighteen  years  by  delivering  a  copy 
thereof  to  the  witness  personally  and  by  paying 
or  tendering  to  him  a  fee  of  fifty  cents  for  one 
day's  attendance  at  court.  No  mileage  need  be 
paid  or  tendered  to  the  witness. 

Derivatloii. — Former  1 197  amended.  (  197  oricinally 
revised  from  code  civ.  proc..  {  2970;  L.  1882.  ch.  410. 
\  1370.  Fee  increased  from  twenty-five  to  fifty  oents.  and 
mileage  eliminated. 

§  99.  Attachment  against  defaulting  witness. 

1.  Upon  satisfactory  proof  by  affidavit  or 
otherwise  that  a  person  duly  subpoenaed  has 
refused  or  n^ected  to  obey  the  subpoena^  and 
upon  the  oath  of  the  party  in  whose  bdialf  the 
person  was  subpoenaed,  or  his  attorn^,  that 
the  testimony  of  such  person  is  material,  the 
court  must  issue  a  warrant  of  attachment  di- 
rected genersdly  to  any  marshal,  to  compel  the 
attendance  of  such  person. 

2.  Such  a  warrant  of  attachemnt  must  be 

executed  in  the  same  manner  as  an  order  of 

arrest.    The  fees  of  the  marshsl  for  servinjg  it 

must  be  paid  by  the  person  against  whom  it  is 

issued  unless  he  shows  just  cause  or  a  reasozuible 

excuse  for  his  omission  to  attend,  in  which  case 

the  party  procuring  the  warrant  must  pay  them 

and  add  them  to  his  costs  if  he  recover  any. 

Dcrivstion.— Former  ff  198,  199  amended.  |f  198. 
199  originally  revised  from  code  civ.  proc..  (§  2971.  2972. 

i  100.  Uibility  of  defaulting  witness. 

A  person  duly  subpoenaed  who  neglects  or 

refuses  to  obey  the  subpoena,  is  liable  to  the 

party  in  whose  behalf  he  was  subpoenaed  for 

all  damages  which  the  party  sustains  by  reason 

of  the  neglect  or  refusal,  and  fifty  dollars  in 

addition  thereto,  and  is  subject  to  any  fine  or 

punishment  which  may  be  imposed  in  accordance 

with  the  provisions  of  law  governing  contempts 

punishable  civilly. 

DerlvnItoB. — ^Former  \  200  amended  in  form.  \  200 
originally  revised  from  code  oiv.  proc.^  \  2979. 


PROCEEDINOS  BETWEEN  JOINDER  OF  ISSUE  AND  Til 


ARTICLE  SECOITD 


Set.im. 

102.  When , „_ 

103.  Opan  CDaunlMion. 
IM.  Ptnni  of  «amit^(rf(Mi( 


,  , jf  uldni  uid  retuniliig 

dtporidon;  nfuwJ  lo  uBiirec. 
11&  WbiodniaationmBjrlwiwlinevidcsoe. 
lis.  EffoM  ordnnataoD, 
llT.  Plir«al  eumiumtioD. 

i  101.  CominiMhHi  to  take  tMtimon;. 

When  it  appears  by  affid&vit  upon  the  ap- 
plioation  of  eitner  party  to  an  action  or  special 
[woceediiig  that  the  testimony  tA  one  or  moie 
wilne««e,  not  within  the  city  of  New  YtH"!:,  is 
material  to  the  applicant's  caae,  the  court  snail 
issue  a  conuniamoa  to  a  competent  penou 
named  therein,  authorizing  him  to  examine 
under  oath  the  witness  or  witnenea  named 
Utaein  upon  interrogatories  annexed  to  the 
Dommtanon  and  to  be  settled  by  the  court  or  by 
■the  written  consent  of  the  parties,  and  to  take 
and  ctttMy  the  deposition  of  each  witness  and 
return  the  same  and  the  commission  by  mail, 
addressed  to  the  clerk. 

fl  10,1,  lOZ  lupansdc  [onusr  |I  303.  307. 
A  ■pooml  ptocHidinK  i«  aev. 


208.   Only  one 


S  108.  When  commission  ma;  issue. 

Such  a  commission  may  issue: 

1.  When  the  defendant  has  made  default  in 
pleading  and  the  testimony  is  required  upon 
the  aasesament  of  damages. 

2.  Before  joinder  of  issue  when  there  is  rea- 
flon  Ui  apprehend  that  before  issue  is  joined, 
luid  an  application  for  a  commission  can  there- 
siter  be  made,  the  witness  will  die  or  become  un- 
able to  give  his  testimony  or  remove  so  that  his 
testimony  umnot  be  taken. 

3.  When  iaaue  has  been  joined  in  an  action 
or  special  proceeding  and  the  testimony  is  ma- 
tvial  to  the  applicant  in  the  prosecution  or  de- 
fMise  tha«of. 

4.  When  an  appeal  or  a  motion  for  a  new  trial 
is  pending  and  the  testimony  may  be  matmal 
to  the  ap^cant  upon  a  new  trial; 

~  ~  "  ■.— Subd.! of  1103 iinsirudii taken  from 
.j.,(888,  lubd.  4.  Bubd.  4  of  1 103 ii De«  ud 
m  eodc  av.  pnc.,  i  888.  lubd.  3. 


.  as  Otherwise  provi 
m  the  nilee,  all  m&tteTS  with 
anee,  ocecution  and  return  < 
the  disposal  of  it  when  retm 
of  the  deposition  as  evidence 
by  the  provisioiiB  applicable 
in  the  supreme  court  and  it 
without  the  state  for  use  wi 

Bee  eode  av.  pno.,  H  BOl^OT.  9r 

SUM.  SupcwMion  ol  d«pi 
On  proof  by  affidavit  thi 
been  impr<q>eny  or  irregularl; 
or  that  the  personal  attend 
at  the  trial  could  have  been 
diligence  by  a  subpoena  or  1 
his  attorney  has  practiced  i 
conduct  to  the  prejudice  of 
the  course  of  the  pmceedi 


o  the  power  ot  the  < 

i  107.  D«posltloD  to  pMpi 
Upon  proof  by  affidavit  a 
tion  one  hundred  and  eiajit 
action  or  special  proceecuiu 
court  in  the  district  where  tD 
ing  is  pending,  for  an  order 
of  a  witneee  Be  taken  to  Ik 
as  hereiuafter  provided;  m 
person  to  be  examined  is  coi 
jail  within  the  state,  such 
grantfd  on  written  stipul&tio 


T  113 


M.I 


ata^'foD 


jlOS.  Opni 

When  isBue  has  been  joined  in  an  action  or 
•pedal  proceeding  and  application  has  been 
made  as  provided  in  section  one  hundred  and 
one,  a  comminioD  may,  in  the  discretion  of  the 
fionit,  issue  without  written  int<rrogat(mea,  or 
partly  upon  written  interrogatorife  and  partly 


Y  upoi 


J..  !«_   .  _ 

I.,  I  3181;  L.  1SS3, 


19  oriabiiiUy  n 
oh.  *10. 1  I38< 


i  104.  Power  of  commissioner. 
When  a  commiwion  is  executed  within  the 
state,  ^e  commissioner  shall  have  the  same 


{  318  orismallv  Tsrlaad  Irom  node 

{108.  The  same— «ffldaT 
The  part/  deeiring  to  ti 
preseribed  m  the  last  pieo 
present  to  the  court  in  thi 
action  or  qiecial  proceedinfj 
davit  showmg: 

1.  The  title  and  nature  c 
ceeding  and  the  name  and  re 
to  be  examined;  and  that  tl 
person  is  material  and  ne« 
cution  or  defense  of  the  act 

2.  That  the  pawn  to  b< 
to  depart  from  the  city  of  f 
is  so  sick  or  infirm  as  to  aSoi 
to  believe  that  he  will  not  t 
trial,  or  that  any  other  s| 
exist  which  render  it  prop« 
examined;  but  this  subdivi 
where  the  person  to  be  exi 
tike  action,  except  in  case  i 

3.  If  the  party  sought  < 
corporation,  the  affidavit  s 
of  the  officers  or  directors 
mony  is  necessary  and  mi 


w^ 


|§  100-117                       N.  Y.  CITY  MUNICIPAL  COURT  CODE  tit.  5 

and  papers  as  to  the  contents  of  which  an  ex-  peHvmtloii.— Form«r  \  223  re^Mted.    {  223  origi- 

amination  or  inspection   is  desired;   and   the  ^"^  ^^"^  '~"  ~^*  «^-  «»'^"  *  »^- 

order  to  be  made  in  respect  thereto  shall  direct  §  iiA.  BiainiiiAtioii;  maimer  of  «^iri«E  and 

the  examination  of  such  persons  and  the  pro-  retoming  defioBitkm;  rafual  to  Answer. 

^""^1  ""?  books  and  papers.  The  deposition  shall  be  in  the  form  of  qu«». 

^^X^S^?^'Jt^%^^f%tit^    *'''  tion  and  answer,  and  when  completed  must  be 

carefully  read  to  and  subscribed  by  the  person 

§  109.  Order  for  examination.  examined;  and  within  three  days  thmafter, 

The  court  to  whom  an  affidavit  is  presented,  unless  sooner  required  by  the  order,  must  be 

as  provided  in  section  one  hundred  and  eight,  fi]®^  ."^  *^®  office  of  the  clerk  of  the  court  in  the 

may,  if  the  opposing  party  or  his  representative  district  where  the  action  or  special  proceeding 

is  not  present,  require  that  a  reasonable  notice  ^  pending,  together  with  the  stipulation  or 

of  the  application  be  given,  or  may  act  on  the  t^e  affidavit  on  which  the  order  was  granted, 

application  at  the  time  of  such  presentation,  ^th  proof  of  the  service  of  the  order  and  of  the 

and  must  grant  an  order  for  the  taking  of  the  affidavit.    If  upon  an  examination,  the  person 

deposition,  if  satisfied  of  the  truth  of  the  matter  examined  refuses  to  answer,  that  fact  must  be 

stated  in  the  affidavit,  and  may  in  its  discretion  reported  to  the  court,  which  must  determine 

designate  and  limit  the  particular  matters  on  whether  the  question  was  relevant  and  the  wit- 

which  the  examination  is  to  be  conducted.   The  ness  bound  to  answer. 

order  jnay  require  that  the  examination  be  con-  Deriradon.— Former  |  224  re-enacted.    \  224  origini- 

ducted  before  the  court  or  at  another  place  """'y  "^*^ ^^  ^^"^ '^^-  p"^'  *  ^^' 

named  in  the  order,  in  which  event  the  order  ^^                                v         ^  •         • 

shall  require  the  witness  to  be  sworn  before  an  §  1^5.  when  deposition  may  be  read  m  cti- 

officer  authorized  to  take  and  administer  oaths,  dence. 

Dcrlvatloii.— Former  \  219  amended  in  form.    (  219  The  deposition  may  be  read  in  evidence  by 

originally  revised  from  code  civ.  pro©.,  §873.  either  party  at  the  trial  if  it  be  satisfactorily 

*  14A  T«r.^         I  z               .1.        .  ^      J.  proved  that  the  witness  is  dead  or  is  unable  to 

§110.  Witneases'  fees;  ptmishmeat  for  dis-  j^ttend  by  reason  of  his  insanity,  sickness  or 

ODeying  order.  other  infirmity,  or  that  he  is  confined  in  a  prison 

Witness'  fees,  as  provided  in  this  act,  for  at-  or  jail,  or  that  he  has  been  and  is  absent  from 

tendance  upon  a  trial,  must  be  paid  or  tendered  the  city  of  New  York,  so  that  this  att^idence 

when  the  Older  is  served  upon  the  party  or  person  could  not,  with  reasonable  diligence,  be  oom- 

required  to  attend.    If  the  partv  or  person  so  pelled  by  subpoena. 

served  fails  to  obey  the  order  his  attendance  DerlTation.— Former  \  225  re-enaeted.    {  225  origi- 

may  be  compelled,  and  he  may  be  punished  in  nally  revised  from  code  civ.  proc,  f {  881. 882. 

like  manner,  as  if  he  failed  to  obey  a  subpoena  - 

issued  from  the  court.  §  116.  Effect  of  deposition. 

JtteHv»ttoii.--Former  §  220  amended  in  form,    f  220  xh^  deposition  SO  read  in  evidence  has  the 

ongmally  revved  from  code  civ.  proc.  §  874.  ^^^  effe^and  no  Other,  as  the  oral  testimony 

*!  111.  Service  of  order  and  affidavit  of  the  witness  would  have;  and  an  objection  to 

A  copy  of  the  order  and  of  the  affidavit  upon  the  competency  or  credibUity  of  tihe  witness  or 

which  it  was  granted  must  be  served  at  least  ^o  the  relevancy  or  substantial  ^^^""^f^ 

two  days  before  the  time  fixed  for  the  examina-  question  put  to  him,  or  if  an  aj^^ J^^f^,  ^y 

tion,  upon  the  attorney  for  each  party  to  the  ^°^»  P*?  be  made  as  if  the  wtness  w^  Uijm 

action  or  special  proceeding  in  like  manner  as  examined,  and  need  not  be  noted  upon  the  dep- 

a  paper  in  the  action;  or  if  a  party  has  not  ap-  o^Jtion.                                       ...    -          .  ««<. 

pwed  they  must  be  served  upon  him  as  directed  ?^^^****"hli^r'"™*Li J^^  '™^^a£i            ' 

t     fhp  ordpr  ongmaUy  revised  from  code  av.  proc.,  f  ooo. 

DertvattoB. — Former  |  221  re-enacted  with  addition  a  liv    IMtvelMil  »T«tnliifttiAii 

of  "or  special  proceeding.'^    \\  221  originally  revised  from  »  "^-  «^y««**  exammauon. 

code  civ.  proc.,  \  875.  Where  a  party  alleges,  eith«  for  a  cause  of 

.  -  -«    .  - . .     .           .    ^  action,  defense  or  counterclaim,  damages  for  per- 

\  lU.  Adjonmme&t  of  exammation.  ^^^^  injuries,  the  court  shall  have  power  to 

The  time  for  taking  such  examination  may  order  that  he  submit  to  a  physical  examination 

be  adjourned  in  like  manner  as  the  trial  of  an  by  one  or  more  physicians  or  surgeons  under 

action.  guch  conditions  as  the  oourt  shall  deem  proper; 

Derlrmtloii. — Former  \  222  amended.    (  222  new  in  and  the  court  must  make  Buch  an  order  when* 

former  municipal  oourt  act.  ^^^  ^^  adverse  party  rfiall  present  proof  to  the 

§  118.  Wtnees  confined  in  prison-.  satisfaction  of  the  oonrt  that  he  is  ignorantof 

\tJr    wioiBwwmiiiicu  m  pKisinr.  ^^  nature  and  extent  of  the  mjunes  alleged. 

Where  the  party  or  other  person  to  be  «-  ^i  the  party  to  be  examined  is  a  female,  she  shaU 

1            ammed  is  confined  m  a  prison  or  jad  withm  the  ^  entitled  to  have  the  examination  made  by 

/             state,   under  sentence  for  a  misdeme^or  or  physicians  or  surgeons  of  h«r  own  eex.     The 

felony,  that  fact  must  be  stated  m  the  affidavit,  J^^j.  „^^^.  ^^^  ^^  service  of  a  copy  thereof 

and  his  de^sition  may  be  taken  a«  if  he  wtte  ^^^^  ^^  ^^^y  ^£  ^^  Yorit  not  less  than  five 

not  so  confined,  except  that  m  such  case  the  ^^^  ^^^  ^1^^  ^i^^  ^^^^  bef^,^  y^^  ^j^^^^  £^ed 

granting  or  refusing  of  theorder  IS  always  m  the  ^^^  ^j^^  examination,  except  that  a  different 

discretion  of  the  court.    The  order  must  require  ^j^g  ^^^  ^/^rroi^  may  be  directed  when  special 

the  production  of  the  prisoner  by  the  person  in  pg^sons  therefor  are  shown  to  exist  and  arc 

charge  of  the  prison  or  jail,  at  the  prison  or  jaU,  ,,geited  in  the  order 

but  it  may  T^;^^^  ^''\^''^^^^^  I>«lfmtto«.-New.  Adopted  from  code  civ.  pro^c. 

fitnctions    with    respect    thereto    as    the    court  <  373^  ^^  changes  providing  for  the  ezaminatioii  of  ft 

deems  proper.  defendant  asserting  a  counterclaim. 

MM 


tit.  6                    TRIAL;  ,JURORS;  SUBMISSION  OF  CONTROVERSY  tt  118-122 

TITLE  VI  2.  In  a  special  proceeding  or  in  an  action  where 

the  claim  for  damages  or  of  the  value  of  the 

Trial;  jurors;  submlssioa  of  oontroTersy  chattels  exceed  two  hundred  and  fifty  dollars, 

fl^iiB  T..*o^.i.k».^».i 1  ;.    *  either  party  may  demand  a  trial  by  a  jury  of 

86C.118.  JucytriAi;  how  obtained  ;jary  fee.  a™.^i,^     t-»  —  .-u -.  ^-^^  xu^  2-      ,*      j.    u    j  ^ 

n».  Time  for  Mnderiiiciuds^t  or  decision.  twelvy.    In  such  a  case  the  juiy  fee  to  be  depos- 

120.  Number  of  juranen ;  fee  for  jury  of  twelve.  ited  shall  be  SIX  dollars. 

II2  aS2iij'3S^*£l?Knwi«h  iut«n.««mm«,pH  3.  In  a  case  provided  for  in  the  subdivision 

li:  T?2SrbV^iIi  fZ       '        »«™«»«i.  next  preceding,  &  one  of  the  parties  has  demand- 

124.  Submietion  of  oontroveiay  upon  agreed  facta.  ed  a  jury  of  SIX  and  has  paid  the  fee  required 

«  4ta    t™  *-j^i  .  1 VA-1     ji  i       £  thepefw,  the  other  party  may  at  any  time  before 

SU8.  Jury  trial;  how  obtained;  jury  fee.  trial  deiiand  a  jury  of  4elve,  and  ipon  making 

1 .  Either  party  at  the  time  of  pleading  or  with  such  demand  must  pay  to  the  clerk  a  fee  of  three 
in  three  days  af t^oinder  of  issue  may  demand  dollais,  which  shall  be  applied  as  provided  in 
a  trial  by  junr.    The  demand  may  be  made  in  section  one  hundred  and  o^teen. 

writing  and  filed  with  the  clerk,  or  orally  and  Defif»tio«.-PartlY  new;  partly  composed  of  former 

endorsed  upon  the  summons.     In  a  special  pro*  I  284.  amended.    |  ^  oriclnaUy  revised  from  L.  1882, 

ceeding  the  demand  may  be  made  in  open  court  iK^^^'  J  ^3^^-.  ^•f®  ""  '''^i  » 'ISS^/?'.  *T**  j*  '?^  ^ 

^«t  *K^^^i...n  ^r4-l^»»^.^»t.».^    Tn»««««+,r^«.-««-«j  "'^  ™"«^  ^^^  mvolve  more  than  $250  mstead  of  more 

on  the  return  of  the  precept.  Theparty  demand-  than  «100;  Jury  fee  in  eueh  case  reduced  to  aix  dolUra. 

mg  a  tnal  by  jury  shall  forthwith  pay  to  the  Subd.  8  conforms  to  AebertoUth  Mfg.  Co.  ▼.  Howland,  143 

clerk  the  sum  of  three  dolku^  which  shall  be  App.Div.4i8. 

paid  by  the  clerk  into  the  city  treasuiy.    (Subd.  .--.-,       .          .  .  , , 

am.  bv  L.  1919,  ch.  327,  in  effect  Sept,  1, 1919.)  5  ML  J«ry  terms;  tnal  jurors. 

2.  Unless  a  demand  is  made  and  the  jury  fee  Jury  terms  shall  be  held  as  the  board  of  jus- 
paid  as  above  provided,  a  jury  trial  is  waived  tices  shall  from  time  to  time  direct.  Trial  jurors 
and  the  court  must  hear  the  evidence  and  for  such  terms  shall  have  the  same  qualifications 
decide  all  questions  of  fact  and  law;  provided,  and  shall  be  selected,  drawn  and  notified  by  the 
however,  that  the  court  may  in  its  discretion,  same  authorities  and  in  the  same  manner  as 
at  any  time  before  or  during  the  trial,  direct  trial  jurors  oi  the  supreme  court  held  in  the 
that  a  trial  be  had  by  jury,  and  thereupon  a  county  in  which  such  terms  are  held;  and  all  pro- 
trial  by  jury  shall  be  had  in  the  same  manner  as  visions  of  the  judiciary  law  and  of  the  code  of 
if  either  party  had  dememded  it,  and  the  jury  civil  procedure,  as  they  may  be  amended  from 
fee  shall  be  paid  by  the  plaintiff.  time  to  time,  except  sudi  as  are  inconsistent  with 

3. '  If  an  action  is  settled  or  discontinued  this  act,  are  hereby  made  to  apply  to  this  court 

before  trial,  all  iury  and  jurors'  fees  paid  by  any  and  to  trial  jurors  therein.  At  least  twenty  days 

party  as  provided  in  this  act  shall  be  returned  before  the  opening  of  any  tain  the  numoer  of 

forthwith  to  such  party  by  the  clerk  of  the  court  trial  jurors  to  be  drawn  for  such  term  shall  be 

to  whom  such  jury  fee  was  paid.   (Subd.  3  added  fixed  by  the  board  of  justices,  and  due  notice 

by  L.  1916,  ch.  123)  thereof  shall  forthwith  be  transmitted  to  the 

DerivatloD.— Oontains  the  substance  of  the  first  four  official  directed  by  law  to  draw  such  jurors.    So 

sentences  of  fonner  |  231;  part  of  finrt  sentence  of  former  fm*  |^  the  commissioner  of  jUrors,  or  Other  offi- 

I  230,  and  the  substance  of  the  first  sentence  of  former  -^i  _i.-«— ^  ^uu  ^u^  ^•.4>»  r^f  A»^w^n^  ;ii«ami  in 

I  232.  with  changes,    f  231  am.  by  L.  1908.  ch.  431;  cial  charged  With  the  duty  of  drawing  iurors  in 

L.  1910,  ch.  641;  originally  revised  from  code  civ.  proc.,  each  county  shall  find  it  to  be  practicable,  each 

*i.^;  ^-  .^?^2.  oh.  410.  J  1372    §  230  am.  by  L  ijij,  j         j^^  g^^j  jjc  summoned  to  the  district 

eh.  401;  ongmally  revised  from  L.  1882,  ch.  410,  f  1384.  !_,_*   ^^  u:„  -^U^««^  ^*  .^U^w^  a*  k..««k^w» 

L232  originally  ravised  from  L.  1882.  ch.  410,  {  1372.  nearest  to  his  residence  or  place  of  busmess. 

ter  submission  of  case  no  jury  trial  can  be  ordered.  Such  JUTOTB  shall  be  paid  the  same  COmpensa- 

d"i&  '^  "<*"««*  '«>™  ^o^r  dollars  and  fifty  cents  to  three  ^qq  ^g  ^yI&I  juiors  in  the  Supreme  court  held  in 

^    ''■  the  coimty  in  which  they  serve.    All  returns 

i  119.  Time  for  rendering  judgment  or  deci*  required  by  law  to  be  made  after  adjournment 

flion.  of  the  term  shall  be  made  by  the  clerk  of  the 

1.  If  a  jury  trial  is  not  demanded  or  directed  district  in  which  such  t^rm  is  held,  except  as 
as  provided  in  the  last  preceding  section,  the  provid«i  m  section  one  hundred  and  twenty- 
court  must  render  judgment  within  fourteen  three  of  this  act.  In  all  proceedings  for  the  re- 
days  from  the  time  when  the  case  is  submitted  mwsion  wid  enforcenwnt  of  fin«j  of  jurors  the 
for  that  purpose,  except  when  further  time  is  juaticesof  this  court  shall  have  the  same  pow^ 

Siven  by  the  consent  of  the  parties.  U  no  wid  ?"^^^"<'y  "  justices  of  the  supreme  court 
ecision  is  rendered  withm  the  time  thus  limi-  and  judges  of  the  county  courts,  m  the  respec- 
ted, the  case  shall  be  placed  upon  the  general  tive  counties.  The  board  of  justices  may,  upon 
calendar.  (Subd.  am.  by  L.  1919,  ch.  340,  in  request  of  the  commissioner  of  jurors  or  other 
effect  May  6, 1919  )  official  charged  with  the  duty  of  summomng 

2.  A  motion  must  be  'decided  within  fourteen  jurors,  depute  one  or  more  officers  of  this  court 
days  after  it  is  submitted  for  decision,  except  to  assist  in  summomng  such  jurors. 

when  further  time  is  given  by  the  consent  of  the  .  »»"^tloii.--New    Smysmec^  pro^iow  <«^^^ 

parties;  and  if  no  decSion  is  rendered  within  the  ^J^\  Jiif^ik^i?^  baiSd  fnVafi^ 

time  thus  limited,  the  motion  may  be  renewed,  supreme  court  in  the  counties  embraced  within  the  citv  of 

l>erlfatloo.-Materiany   changes    the   provisions   of  N«^  ^ork;  i.urowin  New  YoAc^^ 

former  |  230  with  respect  to  rSditioo  of  judgment  or  art.  XVH;  jurors  mKmgs  county,  art.  XVIII.  and  m 

decision.    I  230  am.  1^^1910,  ch.  401;  originally  revised  other  counties,  art.  X\  I. 

from  L.  Iw2,  ch.  410.  9  1384.    The  court  no  longer  loses  ,       .    . 

jurisdiction  if  the  case  is  not  decided  within  the  time  {  122.  Special  jury  list;howr8ttCh  JOTOfB  8Um- 


Kmitad. 


moned. 


i  190.  Number  of  jurymen;  fee  for  jury  of  If  requested  to  do  so  by  the  board  of  justices, 

twelve.  the  commissioner  of  jurors  or  other  person 

1.  Except  as  hereinafter  provided,  a  jury  shall  charged  with  the  duty  of  summoning  jurors  in 

be  composed  of  six  men.  each  county  within  the  city  of  New  York,  must. 


^ 
{ 
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N.  Y.  CITY  MUNICIPAL  COURTSCODE 


tit.  7 


I 


on  or  before  the  first  Monday  in  September  in 
each  year,  furnish  to  the  clerk  of  one  or  more 
districts  of  said  court  within  the  county  for 
which  said  commissioner  or  other  officer  acts,  a 
list  of  not  more  than  one  hundred  names  of 
qualified  trial  jurors  residing  in  such  county. 
The  clerk  of  the  cdurt  who  shall  receive  the  jur^ 
list  must  write  on  a  slip  of  paper  the  name,  resir 
dence,  place  of  business  and  occupation  ot  each 
of  the  persons  named  on  said  list  and  place  the 
same  in  a  box  to  be  called  the/''  imdrawn  special 
jury  box.  '*   Whenever  ibere  is  an  action  or  s]3eo- 
lal  proceeding  to  be  tried  with  a  jurv  at  a  time 
other  than  a  regular  jury  term,  the  clerk  in  such 
district  must  upon  the  order  of  a  justice  as  pro- 
vided in  the  next  succeeding  section,  and  in  the 
presence  of  a  justice,  draw  the  required  number 
of  said  slips  of  paper  from  the  undrawn  special 
jury  box  and  deliver  the  names  to  a  marshal  or 
to  one  or  more  of  the  officers  of  the  court,  with  a 
written  or  printed  notice  directed  to  each  juror, 
requiring  him  to  attend  at  the  time  and  at  the 
court  specified  in  the  notice^    The  officer,  upon 
receipt  of  the  said  notices,  must  immediately 
summon  each  juror  by  delivering  the  notice  to 
him  personally  or  by  leaving  it  at  his  residence 
with  some  person  of  suitable  age  and  discretion, 
and  must  thereupon  make  a  return  to  the  clerk 
of  the  court  as  to  the  manner  in  which  such  ser- 
vice was  made  by  him.    After  such  panel  of 
jurors  so  summoned  has  been  discharged  by  the 
court  the  clerk  must  make  like  retxirn  as  in  the 
case  of  jurors  summoned  pursuant  to  the  next 
preceding  section,  and  sudi  jurors  shall  be  en- 
titled to  the  same  compensation  and  paid  in  the 
same  manner  as  jurors  summoned  for  a  regular 
term.    The  slips  containing  the  names  of  the 
jurors  so  summoned  must  be  placed  in  a  box  to 
be  ca^ed  the  ''drawn  jury  box''  until  all  the 
names  have  been  drawn  from  the  undrawn  iury 
box,  and  as  often  as  that  happens  the  whole 
niunber  must  be  returned  to  the  undrawn  jury 
box. 

DcrlfBttoB.^1 122.  123  provide  for  a  special  jury  list 
to  be  flummoned  for  jury  tiius  dunng  the  months  of  July 
and  August,  or  at  other  times  when  there  is  no  regular 
jury. 


is  called  for  trial,  the  parties,  if  of  full  age,  may 
agree  ui^on  a  written  statement  of  the  facts  for 
submission  to  the  court.  The  statement  must  be 
accompanied  by  a  written  submission  and  by 
the  affidavit  of  one  or  more  of  the  parties  that 
the  controversy  is  real  and  that  the  submission 
is  made  in  good  faith  for  the  purpose  of  determ- 
ining the  rights  of  the  parties. 

2,  The  controversy  is  submitted  by  filing  the 
statement,  submission  and  affidavit  in  the  office 
of  the  derk  in  the  district  where  the  action  or 
proceeding  is  pending;  and  subsequent  proceed- 
ings are  subject  to  aU  the  provisions  of  this  act, 
except  that  an  order  of  arrest,  a  warrant  of 
attachment,  a  warrant  of  seizure,  a  requisition 
to  replevy  or  an  execution  against  the  person 
cannot  be  granted  therein. 

3.  The  action  or  proceeding  must  be  tried  by 
the  court  upOn  the  statement  alone;  and  the 
statement,  submission,  affidavit  and  the  judg- 
ment rendered  or  final  order  made,  and  any 
orders  or  papers  necessarily  affecting  such  judg- 
ment or  ordo*,  shall  constitute  the  record.  If 
the  statement  of  facts  is  not  sufficient  to  enable 
the  court  to  decide  the  controversy,  the  court 
may  permit  the  filing,  within  a  fixed  time,  of  an 
additional  or  supplemental  statement,  in  default 
whereof  the  court  must  dismiss  the  submission 
without  costs  to  either  party. 

DertvathML. — Former  U  241-243  amended  and  com^ 
bined.  §{  241-243  originally  revised  from  code  dv.  proc., 
f§    1279-1284. 

Note  to  Title  VI.— The  provisions  of  this  title  have  been 
almost  entirehr  rewritten  and  the  changes  therein  are 
substantial.  Former  |l  23d,  240  are  omitted  as  unneces* 
sary  as  they  are  oovered  by  new  i  16. 

TITLE  Vn 
Judgment  and  ezecutioii 

Article  1.  Judgnoents. 
2.  Execution. 

ARTICLE  FIRST 


§  128.  Trials  by  special  jury. 

If  in  any  action  or  special  proceeding  trial  by 
jury  is  demanded  at  a  time  when  no  jury  is  in 
session  and  it  appears  to  the  justice  presiding 
that  the  rights  of  a  party  may  be  prejudiced  by 
delaying  the  trial  imtil  the  next  jury  term,  such 
justice  shaJl  order  the  derk  who  has  received 
the  jury  list  provided  in  the  last  preceding  sec- 
tion to  summon,  in  the  manner  therein  pre- 
scribed, such  numb^  of  jurors  as  such  justice 
may  direct,  to  appear  at  the  court  where  the  ac- 
tiiMt^Mr^roceeding  is  pending.  When  the  jury  is 
summoned  to  a  court  other  than  the  one  the  cleric 
of  which  has  the  custody  of  the  said  jury  list, 
the  derk  of  the  court  where  the  action  or  pro- 
ceeding is  pending,  shall,  upon  the  discharge  of 
the  jurors,  forward  to  the  clerk  having  the  cus- 
tody of  the  said  jury  list,  such  detailed  informal 
tion,  certified  by  him,  as  will  enable  the  said  clerk 
to  make  a  proper  return  as  required  by  law. 

note  to  I  128. 


§184.  Submiaaioii  of  controversy  upon  agreed 
facts. 

1.  At  any  time  after  joinder  of  issue  in  an 
action  or  spedal  proceeding,  and  before  the  case 


Judgments 

Sec.  125.  Judgments. 

126.  Dismissal  for  neglect  to  prosecute. 

127.  Judgment  for  or  a^painst  any  of  the  parties; 

severance  of  action. 

128.  Judgment  when  defendant  liable  to  asrest. 

129.  Vacatinf  and  amending  judgments  and  orden; 

openmg  defaults  ana  granting  new  triala. 

§  125.  Judgments. 

Within  the  limits  of  jurisdiotion  defined  in 
this  act,  the  court  shall  have  power  to  render 
any  judgment  that  is  oonsistoit  with  the  case 
made  by  the  pleadings  and  embraced  within 
the  issues.    A  jud^ent  dismissing  the  action 
may  be  rendered  either  on  the  merits  or  withr 
out  prejudice  to  a  new  action,  as  the  case  re- 
quires, and  the  court  shall  make  a  proper  note 
tnereof .    A  decision  as  prescribed  in  an  action 
tried  without  a  jury  in  the  supreme  court  shall 
not  be  required.    All  proceeoings  on  the  part 
of  the  party  against  whom  judi^ent  has  been 
render^,  or  who  is  required  to  pay  the  costs 
of  any  motion,  except  to  review  or  vacate  sudir 
judgment  or  order  requiring  payment  of  costs, 
are  stayed  without  further  direction  of  the 
court  until  the  payment  thereof. 

DeiftattoD.— New.     Supersedes  former  M  248.  249. 
The  first  sentence  is  based  on  code  dv.  proc.,  f  1907.    As 
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'^'n^7t^J:!^V%Y'^"'^'°^ '■""*■  d«™  for  trial. 

f'^^u'Jdi^^fn''  ™'^l'!f>'««  of  l""  not  Kquiwd.  or  any  part  thei 

ranna  1|  J60.  252  omitted  u  minwaguy.  wMe  enforced  a 

S  iM.  Dismissal  for  n«gl«t  to  pro8«nrte.  ^^t^'thSi 

When  an  action  has  remained  for  more  than  gold  to  a  purchi 

8W  months  upon  the  general  calendar  or  the  tion  iswed  upo 

calandar    for   acUone    reserved    generally,    it  affected 

H«^^,irTf*^  V  ^^^  "^^^  "P^"  *PP''<=»-        3'  A  motion 

tion  of  the  defendant  on  notice;  or,  i/  the  action  jury  and  to  vae 

has  remamed  upon   said  calendar  for  more  m(it  rendered  i 

than  one.  year,  it  may  be  diamiwed  by  the  or  with^ut^ur 

D«lT.tlon.-New.  4    ^  ^^^„  j, 

5  1S7.  Judgment  for  or  acahut  but  trf  the  ^  fj«»d,or  newl 

pa»ies;  Hrerance  ol  action.  '^^  *'"'  ^"^  i 

Th, court j,^ii,„,p„,„„,„a„i„aj.  S5°S~.1 

mrat  for  or  wlut  one  or  more  pl«olili;  „d  S^S^mb 

tor  or  m,™t  one  or  more  delendmta,  to  do-  miST.  S^ 
lermine  the  idtmate  right,  ot  •!!  tke  partie.       5   A  iw^i. 

the  court  otherwise  directe,  a  controversy  be-  ment  m  founds 

tTOj  detendanU  duJl  not  delay  a  judiient  ST^^hfi      1 

are   two   or   more   defendants   and   a   several  nr  innHoniKit*  ft 

judgmait  18  p«>per,  the  court  ahaU  have  power  ^^f^f^iri, 

to  render  judgment,   or  to  require   that   the  Son  rf  <wJ^ 

plamtrff  take  uidgment  againat  one  or  more  of  ^a    u>^^" 

than,  and  to  direct  that  the  action  be  severed  „^if„PIL  ^J^, 

^d  proceed  agamat  the  othere  aa  sole  defend-  ZZ^^^^^t 

DcrlTaUop.— N<w.      T»ken    oinlv    from    coda    m.  I"*   "  "^J   ^'^ 

p™.,  ft  12M.  120S,  which^Lr^fo^"h.1S^rf  *^™  *nd  COndll 
t«rt  of  f  20  ol  the  New  Jer«y  pnwiioe  ut.    Lmi  mn         DBrtT»a»D.— Nw 

.?!?.'™^*  ^  '■'"°  f""  l«t  Kiitence  of  code  av.  Bubd.  S  i«  bued  on  H 
Pjoe.,  isai.    8«tioD  romp  lies  wit  b  tha  rocommtndniioiu         Forma  (  3B7  U  om 

S.r'«i^'r™;t^'l'^rf"'™-    'S»«f»"ofbo«do(  »«mdud«iiEa™| 


3*c.l3a  WbcDU 


When  a  jud^ent  is  rendered  in  a  caae  where 
the  defendant  la  aubject  to  arrest  and  imprison- 
ment thereon,  it  must  be  bo  stated  in  the  judg- 
ment and  entered  in  the  docket.    The  cl^ 

must  in  any  transcript  isroed  by  him  insert  \^  S^^'i 

the    words      defendant    liable    to    execution  13s!  Ei«uiion;i 

against  hia  person  "  and  a  like  note  must  also  ^^-  Ei«uti™» 

be  made  in  the  docket  of  a  jud^ent  by  a  '"■  ^""JISS" 

county  cleric  where  such  a  transcript  is  filed  138.  Renn«io*f. 

with  him.  139.  Judcmmtu 

onfiMllyre™ed  from  L.l8Sa.»b.«0. 11386.  JJa;  r^Vm 

I  Ut.  Vacattnc   and   amending   judgments  i  130.  When  a 

nr  *»•  nn«i«i«    • ...  t.      J         1  ^^  execution  a 


■od  orders;  opening  defaults  and  granting  new 


that  a  judgment  has  oeen  taken  or  a  final  order  years  th^eafter, 

made  without  service  of  aummons  or  proce^  to  a  marshal,  or 

the  judgment  or  final  order   must  be  vacate<i  hia   attorney   aft* 

and  Bet  aside  by  the  court  in  the  district  where  judginent  with  a 

it  waa  entered,  aection  one  hundi 

2.  A  motion  to  open  a  default  and  to  vacate  tion  being  directc 

and  set  aaidea  judgment  entered  thereon  must  tion  shall  iaBue  oi 

be  made  with  due  diligence  and  upon  good  cript  has  been  ia 

cause  shown  and  in  no  event  more  than  one  be  isaued  while  a 

year  after  entry  ot  the  judgment;  except  that  maina  outatandiui 

wbne  the  summone  waa  served  aa  preecribed  Uiat  the  iudgmeo 

in  section  twenty-three  of  this  act,  such  motion  or  set  aside.     W 

must  be  made  in  no  event  more  than  two  years  to  a  marshal  the  ] 

after  entry  of  the  judgment.     Upon  granting  der^  and  sheriJT 

such  a  motion  the  court  must  set  the  case  tion  issued  to  th 
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an  action  to  establish  a  mechanic's  Uen  shall 
authorize  and  direct  the  sheriff  to  sell  the  ri^ht, 
title  and  interest  of  the  owner  of  the  premises 
upon  which  the  lien  set  forth  in  the  complaint 
existed  when  the  notice  of  lien  was  filed. 

Derlfattosu— Former  |  260  amended.  )  260  am.  by 
L.  1903.  ch.  144;  L.  1008.  ch.  495;  origiDally  reviaed  from 
L.  1882.  ch.  410,  (  1392.  Allows  the  jud^ent  creditor  or 
hia  attorney  to  iasue  execution  to  the  ahenff. 

§  181.  Issuance  and  filing  of  transcript  and 
effect  thereof. 

1.  Upon  application  of  a  judgment  creditor 
the  clerk  must  deliver  to  him  a  transcript  of 
the  judgment,  except  as  provided  in  the  last 
preceding  section.    If  the  jud^ent  is  for  the 

Elaintiff  m  an  action  to  establish  a  mechanic's 
en,  the  clerk  shall  insert  in  the  transcript  an 
additional  statement  that  the  action  was 
brought  to  establish  a  mechanic's  lien  and  that 
the  lien  has  been  duly  established  and  ad- 
judged against  the  interests  of  the  defendant 
m  the  property  described  in  the  complaint 
when  the  notice  of  a  lien  was  filed. 

2.  Upon  presentation  of  the  transcript  and 
payment  of  the  fees  therefor,  the  clerk  of  the 
county  in  which  the  judgment  was  rendered 
must  endorse  upon  the  transcript  the  date  of 
its  receipt,  must  file  it  in  his  office  and  must 
docket  the  judgment  as  of  the  time  of  the  re- 
ceipt of  the  transcript,  in  a  book  kept  by  him 
for  that  purpose  as  prescribed  by  law;  and  if 
the  judgment  is  for  the  recovery  of  a  chattel 
which  has  been  delivered  to  the  unsuccessful 
part^  or  for  the  value  thereof,  or  for  the  es- 
tablishment of  a  mechanic's  lien,  he  must  enter 
in  the  docket  the  particulars  of  the  judgment 
as  stated  in  the  transcript. 

3.  Upon  the  docketing  of  a  judgment  as 
prescribed  in  this  section  it  shall  be  deemed  a 
judgment  of  the  supreme  court  and  may  be 
enforced  accordindy.  Nothing  in  this  section 
shall  be  construed  to  prevent  this  court  or  a 
justice  thereof  from  vacating,  setting  aside  or 
modifying  the  judgment  or  staying  the  execu- 
tion thereof. 

DerlTadon. — Former  |  261  amended  in  form,  f  261 
am.  by  L.  1908.  ch.  495;  originally  revised  from  L.  1882, 
ch.  410,  {  1392.  Stay  of  execution  in  subd.  3  ia  new. 
Former  §}  262,  263  omitted  aa  unnecesaary.  thia  court 
being  made  a  court  of  record  by  new  §  1. 

§  132.  Proceedings  against  joint  debtors. 

An  action,  judgment  and  execution  against 
one  or  more  of  several  defendants  alleged  to  be 
jointly  indebted  ui>on  contract,  shall  be  gov- 
erned by  the  provisions  applicable  to  like  cases 
in  the  siyreme  court,  including  those  whereby 
a  plaintiff  who  has  recovered  judgment  aj^ainst 
one  or  more  of  such  defendants  may  maintain 
an  action  and  recover  judgment  against  the 
others  to  charge  their  property  with  the  sum 
remaining  unpaid  on  the  original  judgment. 
When  an  execution  upon  a  judgment  against 
one  or  more  of  such  defendants  is  issued  out  of 
this  court,  the  clerk  of  the  court  shall  make  the 
same  endorsonents  upon  the  execution  and  the 
same  entries  in  the  docket  that  a  county  derk 
is  required  to  make  when  execution  is  issued 
on  a  like  judgment  of  the  supreme  court. 

DeriYatlon.--Superaede8  former  {9  264-268.  See 
eode  civ.  proo.,  §  19^  et  aeql 

}  18S.  Docketing  judgment  in  another  county. 
The  county  clerk  with  whom  a  transcript  is 


filed,  must  furnish  to  any  person  applying  there- 
for and  paying  the  fees,  one  or  more  transcripts 
of  the  docket  of  the  judgment,  attested  by  nis 
signature.  A  county  clerk  to  whom  such  trans- 
cnpt  is  presented  must,  upon  payment  of  the 
fees  tho^for,  immediately  file  it  and  docket 
the  judgment  in  the  appropriate  docket  book, 
kept  in  his  office  in  like  manner  as  the  judg- 
ment was  docketed  by  the  first  county  clerk. 
The  judgment  when  so  docketed  has  the  like 
effect  as  it  has  in  the  county  in  which  it  was 
docketed  upon  the  transcript  from  this  court. 

Derlrattoii. — Former  $  269  amended  in  form.    |  269 
originally  reviaed  from  L.  1882,  ch.  410. 1 1307. 

§  184.  Execution  against  marshals. 

Execution  on  a  judgment  against  a  marshal 

or  his  sureties  shall  issue  only  to  the  sheriff 

after  transcript  filed  with  a  county  clerk  as 

provided  in  this  article,  and  must  be  made  re* 

tumable  to  the  county  clerk. 

Derlvatton. — Former  1 270  amended.    |  270  originally 
reviaed  from  L.  1882,  ch.  410.  $  1398. 

§  18S.  Execution;    requisites. 

The  execution  when  issued  out  of  this  court. 
must  be  directed  to  a  marshal  and  subscribea 
by  the  clerk  of  the  court  in  the  district  in  which 
the  judgment  was  rendered,  and  must  bear 
date  of  the  dav  of  its  delivery.  It  must  state 
the  names  of  tne  parties,  the  district  where  and 
the  time  when  rendered,  the  amount  of  the 
judgment  and  the  amount  due  thereon.  It 
must  require  of  the  marshal  substantially  as 
follows: 

1.  If  it  is  a  case  where  the  defendant  cannot 
be  arrested,  it  must  direct  the  officer  to  collect 
the  amount  due  on  the  judgment  out  of  personal 
property  of  the  debtor  and  to  pav  the  same  to 
the  clerk  or  to  the  party  entitled  thereto. 

2.  If  it  is  a  case  where  the  defendant  may 
be  arrested,  in  addition  to  the  foregoing  it  may 
direct  the  officer,  if  sufficioit  property  of  the 
defendant  liable  to  execution  cannot  be  found 
to  satisfy  the  judgment,  that  he  arrest  the  de- 
fendant and  commit  him  to  the  jail  of  the 
county  wherein  the  district  in  which  the  judg- 
ment was  entered  is  situate,  until  he  pay  the 
judgment  or  be  discharged  according  to  law. 

3.  When  a  defendant  was  served  with  sum- 
mons otherwise  than  personally  and  did  not 
appear  generally,  but  his  property  has  been 
duly  attached  under  a  warrant  of  attachment 
that  has  not  been  vacated,  an  execution  on  the 
judgment  against  him  must  require  the  marshal 
to  collect  the  judgment  only  out  of  the  property 
so  attached. 

4.  In  all  cases  it  must  further  direct  the 
officer  to  make  proper  return  of  the  execution 
to  the  clerk  of  the  court  from  which  the  execu- 
tion issued,  within  twenty  days  from  the  time 
of  the  receipt  thereof. 

Dertvatton. — ^Former  §271  amended.  Subd.  3  ia  taken 
from  former  $01.  {271  originally  reviaed  from  L.  1882. 
ch.  410.  §  1399.  {  91  originally  reviaed  from  L.  1882. 
eh.  410.  §  1329. 

§  186.  Execution  against  the  person. 

If  the  execution  directs  the  arrest  of  the 
defendant  for  want  of  sufficient  personal 
property,  and  if  there  is  not  sufficient  pownal 
property  subject  to  levy  found  bv  the  officer, 
or  if  upon  demand  by  the  officer  the  defendant 
fails  to  produce  sufficient  property,  the  officer 
must  immediately  arrest  the  defeiKlattt.    When 
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arrested,  the  defendant  must  be  conveyed  to  levied  on  within  twenty  days  may  be  sold  after 

the  common  jail  of  the  county  wherein  the  renewal. 

district  where  the  judgment  is  entered  is  situ-  Derlrattan.— Former  f  275.    OrigiaaUy  reviaed  from 

ate,  and  there  kept  in  custody  until  the  execu-  L.  1882,  ch.  4io,  f  1466. 

tion,  with  costs,  is  paid,  or  he  is  discharged  •  -^-    ,•  um*^      s           *.  «    ^               ^,  - 

by  due  course  of  law    •  critoor             ^    ^'    marshal    to    ezeottioA 

DciliatloD. — Last  sentence  of  former  1 146,  amended. 

i  146  originally  revised  from  code  dv.  proc.,  ff  4S4, 2937.  A  marshal  IS  liable  to  an  execution  creditor 

for  the  amount  of  the  execution  in  the  follow- 

§  137.  The  same — as  affected  by  joinder  of  ing  cases: 

causes  of  action.  1.  Where  he  suffers  the  twenty  days  to  elapse 

When  a  cause  of  action  for  which  e^  defend-  without  making  a  true  return  of  the  executum 

ant  may  be  arrested  was  united  with  a  cause  of  and  filing  the  same  with  the  clerk  of  the  court, 

action  for  which  a  defendant  may  not  be  ar-  and  paymg  to  him  or  to  the  party  entitled 

rested,  an  execution  against  the  person  of  the  thereto  the  money  coUected  thereon.                          f^ 

defendant  cannot  be  issued  uDon  the  judgment  2.  Where  he  wilfully  or  negligently  oraitb 

unless  it  appears  that  the  judgment  was  rend-  to  levy  on  property  of  the  d^endant,  or,  if  the 

ered  solely  upon  the  cause  of  action  for  which  defendant  is  liable  to  arrest,  to  arrest  and  im- 

he  might  have  been  arrested.  prison  him  within  the  twenty  days,  or,  having 

Dcrtratlon.— Former  (  272  amended  in  form.    (  272  arrested  the  defendant,  fails   to  commit  hi»H 

originally  revised  from  L.  1882.  ch.  410,  §  1401.  to  the  county  jail  within  the  twenty  days, ' 

Jiofi    'DA«««»al  ^4  jiv^M^AM  Derlvatloil. — Former  §  276  amended  in  form.    I  276 

138.  Renewal  of  execution.  originally  revised  from  L.  1882,  ch.  4 10,|1407. 

At  the  request  of  the  judgment  creditor  an  t  iao   n  *^        £           j^          j      ^^ 

execution  may  be  renewed  before  the  expira-  Jr^'  ***^*™  ®^  execution  and  satisfactiott 

tionof  the  twenty  days  by  the  word ''renewal"  of  judgment. 

being  written  thereon  with  the  date,  and  sub-  \  Judgment  of  this  court  may  be  satisfied 

scribed  by  the  clerk  of  the  court.    Such  renewal  ^^  discharged  and  the  record  thereof  can- 

has  the  same  effect  as  an  original  issue,  and  ^®"^  *^  ^^^  ^^^^  manner  as  judgments  of  the 

may  be  repeated  as  often  as  neceasary.    If  an  suprane  court,  except  as  otherwise  provided 

execution  is  returned  unsatisfied,  otfiers  may  m  this  section.     .... 

be  issued  on  like  request  from  time  to  time  ,2-  "J^o  execution  has  been  issued  to  a  mar- 

until  the  judgment  is  satisfied.  shal  and  no  transcnpt  of  the  judgment  has  been 

Dertfatl(Mi.-Former  (  273  amended  in  form.     (  273  ^'^  ^  **^®  ^.^.^^^^t *  COUnty  cleric,  the  judgment 

originally  revised  from  L.  1882,  ch.  410,  (  1402.  may  be  satisfied  by  depositmg  with  the  clerk 

of  the  court  in  the  district  where  the  judgment 

§  139.  Judgment  and  execution  in  favor  of  is  entered  the  full  amoimt  due  on  the  judgment, 

wage  earners.  with  into-est  to  the  date  of  deposit;  whereupon 

In  an  action  by  a  journeyman,  laborer,  or  the  clerk  must  mark  the  record  of  the  judg- 

other  employee   whose   employment   answers  ment  satisfied,  and  in  actions  for  wages  not 

to  the  general  description  of  wage  earner,  for  exceeding  fifty  dollars^  may  pay  the  amoimt 

services  rendered  or  wages  earned,  if  the  plain-  deposited  m  satisfaction  of  a  judgmentt,  to 

tiff  recovers  a  judgment  for  a  sum  not  exceeding  the  judgment  creditor  or  his  attorney,  upon 

one  hundred  dollars,  exclusive  of  costs,  and  demand.     (Subd.  2  am.  by  L.  1916,  ch.  508^ 

the  action  was  brought  within  three  months  L-  1918,  ch.  503,  in  effect  Sept.  1,  1918). 

after  the  cause  of  action  accrued,  no  property  3.  When  a  transcript  of  a  judgment  has  been 

of  the  defendant  is  exempt  from  levy  ana  sale  filed  in  the  office  of  a  county  clerk  and  no  execu- 

on  execution;  and  if  the  execution  is  returned  tJon  has  been  issued  to  a  Mieriff,  the  judgment 

wholly  or  partly  unsatisfied,  the  clerk  must,  naay  be  satisfied  by  depositing  with  the  said 

upon  the  application  of  the  plaintiff,  issue  an  county  clerk  the  full  amount  due  on  the  judg- 

execution  against  the  person  of  the  defendajit  ment,  with  interest  to  the  date  of  deposit,  ao- 

f or  the  sum  remaining  uncollected.   A  defendant  companied  by  a  certificate  of  the  sheriff  of  the 

arrested  in  such  a  case  must  be  actuallv  con-  same  coimty,  dated  on  the  day  of  deposit,  that 

fined  in  the  jail  and  is  not  entitled  to  tne  lib-  no  execution   upon   the  judgment-  is  in   his 

erties  thereof,  but  must  be  discharged  after  hands;  whereupon  the  said  county  clerk  shall 

having  been  so  confined  for  fifteen  days.    After  cancel  and  discharge  the  docket  of  the  judg- 

his   discharge   another  execution   against   his  ment.     (Subd.  3  am.  by  L.  1916,  ch.  508,  m 

person  shall  not  issue  upon  the  jud^ent^  but  effect  May  11,  1916.) 

the  judgment  creditor  may  enforce  the  judg-  4.  When  a  judgment  docketed  in  the  office 

ment  against  his  property.    This  section  shall  of  a  county  cleric  has  been  satisfied  or  dis- 

apply  wnether  the  defendant  be  male  or  female,  charged,  the  county  clerk  must  issue,  on  pay- 

Derlratlan.— Former  {  274  amended.    (  274  am.  by  ment  of  his  fees,  a  certificate  of  the  fact,  and 

L.  1907,  ch.  425;  originally  revised  from  L.  1882,  ch.  410,  upon  filing  said  Certificate  in  the  office  of  thp            i 

i  1405.    Limit  of  amount  of  judgment  increased  to  1100.  nlo^h-  n#  nnv  £\ihgn'  /w^nni^v  nrh/>..«  ^.K^  :   j           I            I 

and  of  time  to  three  months,  anTsection  made  appUcable  clcTlc  Of  anv  otner  oounty  Where  the  Judgment          I 

to  female  employer.  has  been  docketed,  the  clerk  of  such  county          ^ 

must  enter  satisfaction  of  the  judgment  ao- 

§  140.  Time  limit  of  execution.  cordingly. 

A  defendant  cannot  be  arrested  nor  can  his  '?*^^^***"r"5S™®'J  ^^  amended.  §  277  originally 

property  be  sold  on  execution    after  twaity  S^ti^  Wr?^^„Vi'tJi^S«t^&S'«1 

days  from  its  issue  or  renewal,  but  property  of  the  supreme  court,  see  code  d v.  proc.,  H  1260--lf75 
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TITLE  Vm 
Clerks  and  Marslials 


Article  1.  CIerk«. 

2.  Marshals. 


ARTICLE  FIRST 
Clerks 

8eo.  143.  Duties  o/  the  clerk. 

144.  Destruotion  of  records  and  papers. 


ARTICLE  SECOND 

Sec  145.  Marshals  to  oontanue  in  offioe;  appointment  of 
thdr  sueeessocs;  vaeanoies. 

146.  Bond  of  marshal. 

147.  Action  on  marshal's  bond. 

148.  Filing  of  transcript  of  judgnkent  with  dty  oleric; 

reducing  bond. 

149.  Reducing  bond  on  jMiyment. 

150.  Mayor  to  compel  renewal  of  maishal's  bond; 

removal  of  marshal. 

151.  General  powen,  duties  and  liabilities  of  marshals. 

152.  Bamoval  and  siispoDsion  on  chacges. 

153.  Payment  of  money  received  by  marshals. 


§  143.  Duties  of  the  clerk.  §  146  Marshals  to  continue  in  office;  appoint- 

The  derk  in  each  district  shall:  mentof  their  successors;  vacancies, 

1.  Exercise  the  powers  impoeed  and  perform  The  marshals  of  the  city  of  New  York  in  office 
the  duties  conferred  upon  him  by  this  act  and  when  this  act  shall  take  effect  shall  continue  to 
the  rules  and  the  resolutions  of  the  board  of  hold  office  until  the  end  of  their  respective  terms, 
justices,  and  those  usually  appertaining  to  his  The  successors  of  said  marshals  shall  be  ap- 
office;  and  in  the  exercise  of  such  powers  and  pointed  Iw  the  mayor  of  said  city  for  terms  of  sue 
the  performance  of  such  duties,  conform  to  the  years.  No  person  shall  be  appointed  a  marshal 
directions  of  the  court.  u^  &  borough  of  which  he  is  not  a  resident.    The 

2.  Keep  the  seal  of  itie  court  and  affix  it  to  removal  of  a  marshal  from  the  borough  in  and 
such  papers  and  documents  as  he  may  be  re-  for  which  he  was  appointed  shall  vacate  his  of- 
quired  to  certify.  fic^*    ^  &  vacancy  m  the  office  shall  occur  other- 

3.  Keep  a  docket  book  in  such  manner  as  wise  than  by  the  expiration  of  a  term,  the  person 
the  rules  may  prescribe,  and  all  other  records  appointed  to  fill  such  vacancy  shall  hold  office 
and  proceedings  of  the  court,  and  act  as  cus-  for  the^unexpired  term  of  the  marshal  whom  he 
todian  of  all  documents,  books  and  records. 

4.  Keep  the  office  open  for  the  transaction 
trf  business  during  the  hours  designated  by  the 
rules  and  resolutions  of  the  board  of  justices. 

5.  Attend  the  sittings  of  the  court,  administer 
oaths,  receive  verdicts  of  juries,  and,  in  a 


succeeds. 
Derlfatloii. — Supersedes 


Greater  New  York  charter. 


ipen 
<mai 


((    1425  and    1427   of   the 


§  146.  Bond  of  marshal. 

^^ ^ ^ _        !•  No  marshal  shall  be  permitted  to  enter 

proper  case,  'adioum''cau8efl,'  or'  whenlio  jus-  W^^  the  duties  of  his  office  until  he  shall  have 

tice  appears,  adjourn  causes  to  the  next  judicial  ^^en  a  bond  as  herem  prescribed.    The  b^ 

day  ahall  be  executed  by  the  marshal  with  two  sum- 

6."  Assume  charge  and  control  of,  and  be  cwnt  sur^ies,  who  shall  be  residents  of  the  city 

responsible  for,  the  general  conduct  of  the  <»  New  York  and  ^ch  of  whom  shall  l^  the 

buaness  of  his  office  and  for  the  faithful  dis-  ^f^^  o^  real  estate  thorein  of  the  value  erf  dou- 

charge  of  the  duties  of  the  deputy  and  assis-  ^^^  *^5Pv®^*^*?;  ""^  ^!i^n^'  ^^^^*^^u^n 

tant  clerks  and  other  officers  connected  with  8^  9}  ^^^^  thousand  doUars.    The  bond  shaU 

^  court  provide  that  the  marshal  and  the  sureties  shall 

7.  CoU^  and  receive  aU  the  fece,  and  ac  m^M  ^^  severaUy  answ^-  to  the  city  of  New 
count  for  and  oav  the  same  into  the  citv  treas-  ^^^^  ^°  ^^  persons  that  may  complain,  for 
my  monthly,  ^er  oath,  on  the  first  day  of  Jl^^i'^^^^  ^%**jf?^  '^'''^^''J?!^^!!!'^  T^ 
e^  and  ev^  month  or  within  three  days  "^^^^^^^T  ""^  ^  ""^T"'    ^'  ^^^^  be 
S«Ufter,   which  account  shaU   contain   the  wbnutted  for  approval  to  a  jurtic*  of  the  c 
titteof  «^h  case  and  the  amount  of  fees  re-  m  the  Jstnctm  which  the  marshal  was 
cSved  therein:  and  the  salary  of  such  derk  ed;and8uch  justice  shaUW  power  to 
fflotbepaikuntUherf^  th^t  the^"-^- ^^^ 

and  paid. .  He  shall  perform  no  service  until  ""i"  u«ii  «!^L>^  ^-^^^         u™S  !-i*u?l  «  ' 

?^  i!lii  v«,,«  .»^:,r  JiTk^  i.>«o1  t^^^  ^u^^^^w.  Mid  shall  approve  or  reject  the  bond  within  five 

he  shall  have  received  the  lc«al  fees  therefOT^^  days  thereafter.    When  so  approved,  the  bond 

8.  Dehv^  to  his  successor  m  office  the  official  ^j  \^  ^^J^^i,  thrci^Xk  of  the  ci^^ 
seal  and  all  papers,  books  and  records  on  file  jJ^York 
m  his  office.                         ««.      .  ««„           ^         2.  The  bond  must  be  executed,  approved  and 

"fa^c^^Ss^oSSSuy^J^^  filed  withm  thirty  days  alt«r^^^ 

1428.  §  283  oricmaliy  revised  from  L.  1882.  oh.  410.  the  marshal  or  he  shall  be  deemed  to  have 

1429.  m»^J>87  originally  revised  from  L.  1882.  declined  his  appointment  and  another  person 


I 


oh.410»SS140^H12. 


shall  be  appointed  in  his  place. 

mrlvatlim.— Former  f  294  and  former  1 301  amiandad. 
294.  301  orisinaUy  revised  from  L.  1882.  eh.  410, 
1700.  1708.    Amount  of  bond  increaaed  from  ^000  to 


§  144.  Deetmctkm  of  records  and  papers. 

The   board    of    justioes    may    by    resolution  «ooo   ^nd  anoroval  by  a  Justice  reauir«d    instead  of 

direct  the  derk  of  a  court  to  destroy  any  rec-  appro^  by  ^  clerk, 

ords  or  papers  deposited  or  filed  in  his  office  Former  1293  is  omitted. 

whiohmayWconsideredasnolongernecessary.  .  ^^^   Action  on  marshal's  bond. 

BciliattDB. — ^New.     Adapted  from  code  civ.   proc.,  *                              it..              i    . 

f  889a.  An  action  upon  the  bond  of  a  marshal  may  be 


brought  and  prosecuted  to  judgment  in  this 
court,  upon  leave  obtained  from  a  justice  of  this 
■court,  according  to  the  proviaionB  relating  to  an 
action  in  the  supreme  court  by  a  private  person 


upon  on  olficiat  bond. 


rmer    11    2«S,    296. 


Tb«w  u  no  nuoa  wby  ■  odrty  miut  fint  recover  iuiU- 
ment  uuDit  the  marabal  ud  bug  siecutina  [etumed  ukd 
then  obtuB  t»ve  to  we  on  the  bond,  u  required  by 

FomiM  f  397  omittod  bwwue  ooverMl  by  ne*  f  134. 

S  148.  Rling  of  transcript  of  Judgment  witii 
city  derk;  reducing  bond. 

Upon  the  filing  »-ith  the  city  cierk  of  a  tran- 
script of  a  judement  on  the  bond  of  a  marghal, 
the  city  clerk  snail  make  a  memorwidum  on  the 
boQd  of  the  time  when  and  the  court  whereby 
such  judgment  was  rendered  and  the  amount 
thereof,  and  he  shall  be  entitled  to  a  fee  of  fifty 
■cents  therefor,  which  the  court  rendering  the 
judgment  shall  have  power  to  include  therein; 
and  the  bond  shall  be  reduced  by  the  amount  of 
the  judgment. 

Derlnllon.— Foimei  I  298  uaaaded.  1 2S6  orisiDBlly 
revi^  tcom  L.  1882,  eh.  410. 1 1704,  -^      -j 

i  149.  Reducing  bond  on  payment. 

Whenever  the  sureties  of  the  marshal  shall 
pay  the  amount  for  which  the  action  on  the 
marshal's  bond  is  brought,  and  the  costs  and 
disbursements  incurred  therein,  or  any  part 
lAereof,  they  shall  be  entitled  to  have  such  sum 
credited  upon  the  bond  upon  presenting  to  the 
city  cleric  the  affidavit  of  the  plaintiff  or  his 
attorney  in  such  action,  acknowledging  the  pay- 
ment; whereupon  such  clerk  shall  endorse  the 
payment  on  the  bond  and  the  bond  shall  be 
reduceed  by  the  amount  ho  paid. 

DertimttOB,— Fofmor  1 199  mmended.  1  399  oruiaaUy 
TOYued  from  L.  1881,  ch.  410,  f  1705.  »™-« 

i  ISO.  Mayor  to  compel  renewal  of  marsluJ'B 
hood;  removal  ot  marshal. 

Whenever  judgment  shall  be  rendered  on  the 
bond  ot  a  marshal,  or  the  bond  shall  be  reduced 
as  provided  in  the  last  preceding  section,  the 
«ity  clerit  shall  report  the  fact  to  the  m^or.  If 
the  amount  of  the  judgment  is  equal  to  or  greater 
than  the  amount  of  the  bond  the  mayor  shall 
direct  the  marshal  to  famish  a  new  bond;  or,  if 
the  amount  of  the  judgment  ia  lees  than  the 
amount  of  the  bond,  or  in  case  of  a  reduction 
thereof,  the  ma;^or  shall  direct  the  marshal  to 
fumiah  an  additional  bond  in  the  penal  sum  of 
double  the  amount  of  the  judgment  or  the  re- 
duction. If  tlie  marshal  fails  to  comply  with 
«uch  duootion  within  ten  days  after  notice  there- 
of, he  flhall  be  removed  from  ofRoe. 


his  official  acts  in  such  mi 

cribed  by  the  board  of  juBl 

DwmflOB.—Farmer  »  30 

bmed.  «  302.  304  origin  Jly  re. 
H17M^l711:Jl303,30io™ 
need  BoC  be  made  by  ■  nurtJuiI.' 

{  IBS.  Removal  and  bui 
The  mayor  may  remove 
provided  that  written  c 
with  the  mayor,  and  that 
due  notice  thereof  and  be 
ity  to  be  heard;  and  the  i 
cretion,  suspend  said  man 
ance  of  hia  official  duties  p 
the  charges.  Upon  che 
against  a  marshal  by  a  ju 
court,  the  mayor  shall  for 
suspension  of  the  marshi 
him,  and  the  marshal  sh 
suspended  until  the  heari 
of  the  charges.  The  may 
tion,  delegate  to  the  secre 
power  and  duty  ot  hearii 
produced  upon  the  said 
case  the  said  secretary  sh 
issue  subpoenas,  administ 
evidence  and  shall  submit 
who  shall  forthwith  make . 
on,  which  shall  have  the  si 
if  the  evidence  had  been  ti 

mer  |  3M 


cees  of  the  court,  he  shall 
lawful  fees  and  disburse 
entitled  thereto,  or  to  hi 
clerk  of  the  court  in  the  di 
process  was  issued.  Upon 
may  be  proceeded  againi 
The  clerk  of  the  court  wi 
is  deposited  shall  pay  thi 
the  person  entitled  there 


TITLB 
Appea 


led.    1  300  oiivn  lily 
07.     Pnmtian  u  to 

E  IBl.  General  powers,  dutieg  and  liabilitieB 

manhaka. 

The  authority  ot  a  marshal  extends  throu^- 
out  the  cit}[  ot  New  York,  Except  as  otherwise 
preeeribed  in  this  act  or  in  the  rules,  every  exe- 
cution^ order  of  arrest,  warrant  of  attaohment, 
reqUBittoo  to  rmlevy,  warrant  of  seUure,  or 
otMT  mandate  ef  the  court  ehalt  be  served  aitd 
eaeouted  by  a  marabal,  and  all  provinona  of  law 
lelatiag  to  the  powers,  duties  and  liabilitiea  trf 
ahtaifh  in  like  caeee  and  in  respect  to  the  taking 
and  rcatitution  of  property,  snail  apply  to  mar- 
abal*.   Every  marshal  shall  keep  a  record  of 


Sh.  154.  Jud«mt 
lliS.  Revinr 
IW.  Time  to 


i  1B4.  Judgments  and  t 
A  party  aggrieved  may 

court,  except  when  the  ; 

final   order   was   renders 

default  from 

1.  A  judEment  inan  act 

2.  A  fin^  order  in  a  spei 

3.  An  order  grantii^  o 

4.  An  order  granting  o 


§§155-161                       N.   Y.  CITY  MUNICIPAL  COURT  CODE  tit.  9 

open  a  default  and  to  vacate  a  judgment  entered  proceedings  may  be  granted,  by  the  appellate 

thereon;  court  in  like  manner  as  though  the  app^  were 

5.  An  order  granting  or  denying  a  motion  to  taken  from  a  judgment,  final  order  or  order  of 

vacate  a  judgment  or  a  final  order  upon  the  the  supreme  coiu't. 

ground  that  the  judgment  was  rendered  or  the  Derlfatloii.-— Supersedes  former  S  313  and  Adopt* 

final  order  made  without  service  of  summons  or  code  civ.  proc.,  i  1303. 

^TTil  Older  granting  or  denymg  a  motion  to  \  "»'  ^tay  <>f  execution  pending  appeal. 

discharge  a  defendant  from  arrest,  or  an  order  l.The  appellant  may  stay  execution  by  filing 

granting  or  denying  a  motion  to  vacate  or  mod-  with  the  clerk  and  serving,  as  hereinafter  pro- 

ffy  a  warrant  of  attachment  or  a  requisition  to  vided,  a  written  undertaking  executed  by  one  or 

replevy  or  a  warrant  of  seizure;  °^ore  sureties  approved  by  a  justice  of  the  court, 

7.  An  order  sustaining  or  overruling  an  objec-  ^o  the  effect  that  if  the  appeal  is  dismissed,  or  if 
tion  taken  to  a  pleading  as  prescribed  in  sections  judgment  is  rendered  agamst  the  appellant  in 
eighty-ei^t  and  eighty-nme  of  this  act,  pro-  the  appellate  court  and  an  execution  issued 
vided  that  leave  to  appeal  be  granted  either  by  thereon  is  returned  wholly  or  partly  unsatisfied, 
the  justice  who  made  the  order  or  by  a  justice  of  the  sureties  will  pay  the  amount  of  the  judg- 
the  appellate  court;  ment  or  the  portion  thereof  remaining  unsatis- 

8.  An  order  which  the  court  had  not  the  power  fied^  not  exceeding  a  sum  specified  in  the  undo 
to  make.  taking,  which  must  be  at  least  one  hundred 

Dertvadoii.— Partly  new,  partly  taken  from  former  dollars,  and  not  less  than  twice  the  amount  of 

if  257.  310  and  from  code  civ.  proc.  If  1294. 1347.  (257  the  judgment;  or,  if  the  judgment  is  for  the 

?3io^am  ^b '^L^'^bw^  ch^-  Li^io'^b*^^  recovery  of  a  chattel,  that  the  sureties  will  pay 

ch.  386rori»nally  rented  from  L.  looi.^ch.  466,  {  1377!  ^^  value  of  the  chattel  together  with  costs  and 

ProvisionjB  in  former  f  310  relating  to  the  appellate  term,  the  damages,  if  any,  awarded  by  the  judgment. 

its  clerk  and  attendante,  omitted;  part,  relating  to  judg-  jf  execution  has  been  issued,  tie  service  upon 

ment  on  appeal  omitted  becauae  covered  by  code  civ.  xl^  „i,^  •«•  ^^  ^,„^i  «i  ^*  «  .W.J..  ^r  <.u^,.«^.»./«u 

proc.  S  i3i!^rpartB  transferred  to  H 166, 156.  pe  sheriff  or  marshal  of  a  copy  of  the  iindertak- 

mg,  certified  b^  the  clerk  or  accompamed  by  an 

§  166.  Review  of  intermediate  orders.  f^^^tu  s**^.^P8,  <^t**  'l"®  *  S^?^  ^5^^"'*^ 
\              1x1^             -J         X        £     1  ^hat  the  origmal  has  been  duly  filed,  stays 
An  appeal  t^en  from  a  judgment  or  final  f^^er  proceedings  under  the  execution,  sub- 
order brmgs  up  for  review  an  intermediate  ord^  j^^t  to  the  provisions  of  the  section  next  f oUow- 
which  18  specified  m  the  notice  of  fmpeai  and  Jjjg 

necessarily  affects  the  judgment  or  final  order  g  In  lieu  of  an  undertaking,  the  appeUant  may 

and  has  not  akeady  been  reviewed  upon  a  sep-  ^^^  execution  by  depositi^  with  the  clerk  a 

arate  appeal.                                       £     i     j  sum  of  money  equal  to  the  amount  of  the  judg- 

An  order  made  after  judmient  or  final.order  ^g^,   ^^^y^  ^^^  ^^^^  ^^^  ^^^          '  ^ 

18  deemed  tohave  been  ma^e  m  the  action  or  f^^   ^^^^^  ^^  addition. 

special  proceedmg  Withm  the  meanmg  of  this  DertTatt«m.^Former  |  314  amended;  la.t  ««tenoe  of 

section.  former  §  S16  added  and  finit  sentence  thereof  omitted  as 

Derivation. — Part  of  former  |  310  with  addition  based  unnecessary.    f{  314,  316  originally  revised  from  code  dv. 

on  code  civ.  proc.  (  1347;  I  310  am.  by  L.  1007,  ch.  664;  proc.  (f  3050.  3051.    Subd.  2  is  new.    See  oode  oiv.  proc. 

L.  1910,  ch.  538;  L.  1913,  ch.  386;  originally  revised  from  IS  1306,  1311. 
L.  1901,  ch.  466,  (  1377. 

§160.  Exception    to    and    justificatkni    ol 

§  166.  Time  to  appeal.  sureties. 

An  appeal  must  be  taken  within  twenty  days  The  respondent  or  his  attorney  may,  within 

after  the  entry  of  the  judgment  or  order  or  final  Stye  days  after  notice  by  the  derk  of  the  filing  of 

order.     The  right  to  review  an  intermediate  the  undertaking,  serve  upon  the  appellant  or 

order  is  not  a^ted  by  the  expiration  of  the  his  attorney  a  written  notice  that  be  excepts  to 

time  within  which  a  separate  appeal  therefrom  the  sufficiency  of  the  sureties.   Within  five  days 

might  have  been  taken.  thereafter,  the  sureties,  or  other  sureties  in  a  new 

Dertvstloii.— Part  of  former  f  311  amended  in  form,  undertaking  to  the  same  effect,  must  justify  on 

(  311  am.  by  L.  1904.  ch.  598;  L.  1906,  ch.  22;  originally  at  least  three  days'  notice,  before  the  oourt  in 

revised  from  code  civ.  proc,  t  3046.    The  part  of  former  ^ u^  Hintrict   in  whirh  fh^  iiidimiMit  wam  rnn. 

(  311  relating  to  appeals  from  Judgmente  rendered  without  i"^  J?'^  Vu           "^nicn  tne  JUOgment  was  ran- 

service  of  process  hasbeen  omitted.  dered.   The  court  must  endorse  upon  the  undef^ 

taking  or  a  copy  thereof  its  alkuwance  or  rejeo- 

§  157.  Notice  of  appeal.  tion  of  the  sureties.    If  the  sureties  fail  or  refuse 

An  appeal  is  taken  by  filing  with  the  clerk  of  ^  J^sttfy  after  service  of  the  noti<^  of  eacccp- 

the  court  in  the  district  where  the  judgment,  tion,.  the  r^pondent  may  proceed  as  if  no 

order  or  final  order  is  entered,  a  written  notice  of  undertakmg  had  been  executed, 

appeal,  subscribed  by  the  appellant  or  by  his  P!!*T**^"*":i^°™^.  *  3l?,**™?°*l^  *?v""  ^  *^*4^  ^^ 

attorney,  and  the  clerk  shall  glTe  notice  thereof  j;^l£i^^"«SirtS^!;^&^^^^^.^^ 

to  the  respondent  or  his  attorney  in  the  manner  oriflinaiiy  re%dsed  from  code  av.  proc.  |  IM.   Manaiag 

prescribea  by  the  rules.  ^'  Gould,  90  N.  Y.  476;  Zwecker  V.  Levine,  135  App.  Div. 

DerltatloB. — Part  of  former  |  311  amende  i.     f  311 

am.  by  L.  1904.  ch.  598;  L.  19^,  oh.  22;  originally  revised  §  161«  Settlement  of  CSSe  Slid  retWll  Oa  AD- 

from  code  dv.  proc.  f  3046.    Practice  changed.    Deposit  -j^li                                                                                   *^ 

of  coeta  abolished.    Section  supersedes  former  {  312  relat*  r^*"' 

prescribed,  the  stenographer's  oiigiiial  trans- 

§  158.  Supplying  omissions;  amenoments.  cnpt  of  minutes  must  be  funidiad  to  the  doic 

Defects  or  omissions  in  the  proceedings  neces-  within  ten  days  after  the  fees  therelor  haTe  been 

sary  to  perfect  an  appeal  or  to  stay  execution  of  paid.    Immediately  upon  receiving  such  min- 

the  juogment,  final -order  or  order  appealed  utes  the  clerk  shall  cause  notice  of  that  f net  to  be 

from  may  be  supplied,  or  amendment  cif  such  sent  to  the  attorney  for  the  appeUant,  or  to  the 


ipersedes  former  {  312  relat*     r^**» 

u.  1.  When  an  appeal  has  been  takoi  as  herein 


r 


tit  10  CX38T8  AND  FEES  §§  162-164 

appellant  if  he  has  not  appeared  bv  attorney. 

The  appellant  or  his  attorney  shall  then  procure  TITLS  X 

the  case  to  be  settled  on  a  written  notice  of  at 

least  three  days  to  the  clerk  and  to  the  attorney  Costs  and  Fees 

for  Uie  respondent  or  to  the  respondent  if  he  has 

not  appeared  by  attorney,  returnable  before  the    ^•*'*}?1"  ?J*""*f^^   i*     ^u    i 

.  ^.  *^*^'      .  V  J  vr   ^.f »  *'**  *-«»'*^  */«v*^  i««Y  165.  No  ooots  on  ptea  of  bankruptcy. 

justice  who  tried  the  case.      The  clerk  must  lee.  When  defendant  entitled  to incKaaedcoits. 

thereupon  make  a  return  to  the  appellate  court,  107.  Costa  allowed  bv  court. 

which  must  contain  ihe  summons  or  pre««^,  {gg;  ?2ftiS.^taSEfuSSri.. 

pleadings,  evutance  and  judgment  or  final  ordo*  170.  Di^bureementa  allowable. 

and  all  oUier  necessary  papers  and  proceedings.  171.  Review  of  taxation. 

and  have  annexed  thereto  the  opmion  ofSe  Hf  F2h)SSte  to^idSriT*' 

court,  if  any,  and  the  notice  of  appeal.    The  174.'  EmpfeS^e's  action;  no  fees. 

justice  before  whom  the  case  was  tried  shall  175.  No  feet  or  ooeta  in  state  and  dty  actions. 

within  five  days  from  the  date  of  the  submissioil  J J^'  S^^^heTs*  f eea. 

to  him  of  the  case  on  appeal,  settle  the  case  and  173!  Man£l?fees. 
endorse  his  settlement  on  the  return.   The  clerk 
must  thereupon  cause  the  letum  to  be  filed 
with  the  clerk  of  the  appellate  court.    After  a 


^q'  sums  as  costs: 

2.  Where  no  testimony  was  taken  and  a    .  ^J^    *J^«   Plaintiff.  .Where,    upon    issue 

-        -^        -     -    -  jomed  and  after  trial,  the  plamtm  recovers 

"*       '*"       '  "        and   under  one 


.«.  ««u.v.  V.  appeal.  Such  return  shaU  contain  5"S<ir«*  dollars,  ten  dollara;  for  one  hundred 
the  judgment,  oider  or  final  Older  appealed  from  doUars  and  under  two  hundred  dollar  fifteen 
and  allthe  oriidnal  papers  upon  wfiSt^iudfr    do^«»  .« or  every  additional  one  hundred  dollars 


mcnt,  order  SdSX^iS^rendered  or  madl.  or  fractionid  part  thweof  five  d^^^^ 

duly  authenticated  by  the  certificate  of  the  clerk  2.  To  the  plamtiff.    If  the  defendant  mter- 

ha^  the  custody  thereof ,  or  copies  thereof  P^  ""  Ja''?^''''^  ,^  ^^  ""^  .plamtiff^s 

dulTecrtified  by  such  clert,  and  shall  have  ^^  ?^^  ^^^   plaintiflf  recovers   judgment, 

annexed  thereto  the  opinion  of  the  court,  if  any,  <^ost«  shaU.  be  allowed  on  the  amount  of  the 

and  the  notice  of  appeal.  counterclaim  at  the  same  rate  as  if  it  were  the 

3  Upon  an  appedi  from  an  order  srantins  or  ^"^ount  of  the  plaintiff's  recovery.     If  the 

denirinTa  motionfor  a  new  tiial,  upon  the  ^"^^T^^  '^  ^^  ^^^  ^?  plaintiff's  claim,. 

groiW^of  fraud  or  newly  discovered  e^dence,  cos<»  s^l  be  governed  byplamtiff's  recovery 

the  stenographer's  minutes  of  the  trial  shaU  be  ^^  ^^  >^«   plamtiff.     Wh^  the  plaintiff 

included  &  the  rctoni  of  the  clerk  and  the  pro-  recovers  judgment  upon  the  defendyt's  fail- 

visions  of  subdivision  one  of  this  section  shaU  ^?-*o  answer,  costo  shall  be  allowed  at  one- 

apply  to  such  an  appeal.  ^^^  s^U^      prescnbed  m  subdivision  one 

^'*?!?J**"'Z7^P*'*^*"  '*i™%  tt^^"^-®;  J£!i^?  4.  To  the  plaintiff.    For  each  necessary  de- 
required  to  settle  the  case  only.    Subd.  2  is  intended  to     r^^j^^*  „^ /j  „,;au  au^  «..^.»«^^«  u..      ./— 

sdqpt  and  extend  the  practice  esUblished  by  Guttenbenh  f  endant  served  with  the  summons  by  a  person 

▼.  Genovese,  121 N.  Y.  Supp.  612.  Other  than  a  marshal,  one  dollar. 

5.  To  the  plaintiff.    Upon  settlement  after 

§  162«  Death  of  party.  service  of  summons  and  before  trials  plaintiff 

Wh«i  a  party  dies  before  an  appeal  has  been  ^^^-  entitled  to  costs  at  the  rates  prescribed 

taken,  or  w^  a  party  to  an  appeaidies  before  m  suMivision  Uuree  of  this  secUon,  ^ 

the  appeal  is  heJrd,  the  prooSe^  after  his  *>y.  ^  ^^"J^  ""L^^^^"^:^    .  a    • 

dealTlSall  be  governed  by  thTprovisions  6.  To  the  i^tiff.    Lpon  settteient  during 

applicable  to  similar  cases  in  the  supreme  court,  ,°T  *^*^i  V  n  u       *-!^^^*^*'^*^.^'Ju^^?*' 

and  an  order  substituting  the  proper  r^resenta-  P***°^JP^'  be  entitled  to  coste  at  the  rates 

tive  of  the  decedent  as  a  party  may  brmade  on  S'"?* ^"V^ '?  subdivision  one  of  this  section, 

^^TS^^^  '--  «  '^^'-  ^  -*«  -S  Wr at^'^tfe  ^L  ^^K  t 

subdivision  one  of  this  section,  based  on  the 

The  judgment  or  order  of  the  appellate  court  amount  claimed  by  the  plaintiff  in  the  sum-               g 

must  be  remitted  for  enforcement  to  the  court  mons,  costs  shall  be  based  on  the  amount  of                I 

below;  and  the  clerk  of  the  appellate  court  shall  the  recovery  of  the  defendant.                                        ^ 

return  to  the  clerk  of  the  court  in  the  district  8.  To  the  defendant.    Where  the  defendant 

from  which  the  appeal  was  taken,  all  the  papers  recovers  judgment  on  the  plaintiff's  failure  ta 

upon  which  the  appeal  was  heard.  appear,  costs  to  be  awarded  to  the  defendant 

Derlvattoii.— Former  i  327  amended  in  form.   |  327  shall  be  one-half  of  those  provided  in  subdivi- 

new  in  foimer  municipal  court  act.    See  code  cir.  proc.,  gion  seven  of  this  section. 

*N%»tol1tleIX.-The  following  former  sections  of  the  ^.9.  T?  the  defendant      Where  the  plaintiff 

act  have  been  omitted:  i  323  because  it  relates  to  the  dlscontmues  before  tnal.  COStS  tO  be  awarded 

power  of  the  supreme  court  and  is  subatantialhr  covered  by  to  the  defendant  shall  be  the  same  as  those 

code  sir.  proc..  M383;  If  324,  326»  because  th«y  relate  to  nnwitfi^H   in   «ilwliviMnn  Mirkt   <tf  thifl  flection' 

the  powers  and  duties  of  the  supreme  court;  1 328,  because  P*Wia«a  in  SUtXliyiSiOn  eicnt  Of  wns  secuon, 

ooveied  by  code  civ.  proc.,  (1317.  and  where  the  plamtiff  discontinues  during 
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the  trial  such  costs  shall  be  the  same  as  those 
provided  in  subdivision  seven  of  this  section. 

10.  To  either  party.  Where  no  provision 
for  costs  is  otherwise  made,  the  court,  in  its 
discretion,  may  award  a  sum  not  exceeding  ten 
dollars. 

11.  If  the  action  is  for  the  recovery  of  a 
chattel  or  the  foreclosure  of  a  lien,  the  amount 
of  the  costs  shall  be  governed  bv  the  value  of 
the  chattel  or  the  amoimt  of  tne  lien  as  de- 
termined in  the  judgment  or  claimed  by  the 
adverse  party,  as  the  case  may  be. 

12.  The  costs  provided  for  in  this  section 
shall  in  no  event  exceed  the  sum  of  seventy- 
five  dollars. 

DeiiTallon.-^3uperBede8  former  §  332.  %  332  am.  by 
L.  1910,  ch.  538,  new  in  former  municipal  court  act. 
Subd.  4  new;  when  summons  served  by  marshal,  see  (  170, 
subd.  1. 

§  166.  No  costs  on  plea  of  bankruptcy. 

Where  the  defendant  recovers  judgment 
upon  the  defense  of  bankruptcy,  he  shall  not 
be  entitled  to  costs. 

I>eriTBtloii.— Former  §  331,  subd.  4.  (  331  originally 
revised  from  code  dv.  proc.,  i  3075.  Subd.  1  of  former 
I  331  unnecessary:  subd.  2  unnecessary  because  former 
I  2  is  omitted;  subo.  3  unnecessary  as  oourt  must  i^nxnnt 
guardian  in  any  event,    (f  26.  subd.  ^. ) 

§  166.  When  defendant  entitled  to  increased 
costs. 

The  provisions  applicable  to  increased  costs 
to  a  defendant  in  the  supreme  court  shall  apply 
to  this  court,  except  that  the  costs  recoverable 
shall  be  the  amounts  prescribed  in  this  title 
and,  in  addition,  one-half  thereof. 

Dcrifatlim. — Supersedes  former  §  333.    See  code  civ. 
proc.,  S  3258. 

§  167.  Costs  allowed  by  oourt. 

The  court  may,  in  its  discretion,  in  addition 
to  the  other  terms  and  conditions  in  this  act 
provided,  impose  costs  not  exceeding  ten 
dollars^  in  the  following  cases: 

1.  Upon  granting  or  denying  a  motion. 

2.  Upon  sustaim'ng  or  overruling  an  objec- 
tion taken  to  a  pleading  as  prescribed  in  sec- 
tions eighty-eight  and  eighty-nine  of  this  act. 

3.  Upon  allowing  an  amendment  to  a  plead- 
ing. 

4.  Upon  adjournment  of  a  trial. 

Dcrifatloii. — Supersedes  former  §(  334-336.  Former 
fl  837,  838  omitteaby  reason  of  omission  of  former  f§  2, 
17(K186.   Formers 339 omitted. 

L168.  Costs  in  action  by  working  wonum. 
i  an  action  brought  to  recover  a  sum  of 
money  for  wages  earned  by  a  female  employee, 
or  for  materiius  furnished  by  her  in  the  course 
of  her  employment  or  in  or  about  the  subject- 
matter  thereof,  or  for  both,  the  plaintiff  may, 
in  the  discretion  of  the  court,  be  allowed  the 
sum  of  ten  dollars  as  costs  irrespective  of  anv 
other  costs  which  ^e  may  recover;  provided, 
however,  that  if  the  amount  of  damages  re- 
covered is  less  than  ten  dollars,  she  may  be 
allowed  the  sum  of  five  dollars  as  such  addi- 
tional costs. 


.—Former  i  340  amended  and  the  words 
"other  than  a  dcMnestic  servant  "  in  the  second  sentence 
struck  out.  I  340  am.  by  L.  1912,  ch.  468;  originally  re- 
vised from  L.  1882.  ch.  410.  f  1424. 

§  169.  Taxation  of  costs  and  disbursements. 

Cost^  and  in  addition  thereto,  fees  paid  to 
the  dcffk  and  the  prospective  fees  of  the  county 
clerk  and  the  sheriff,  must  be  taxed  by  tbe 


clerk  forthwith  upon  rendition  of  judgment 
and  inserted  therem.  Other  taxable  disBurse- 
ments  shall  be  taxed  bv  the  clerk  on  two  days' 
notice  to  be  given  by  the  party  entitled  thereto 
to  the  adverse  party.  The  clerk  shall  sdso  tax 
costs  allowed  by  the  appellate  court  and  shall 
enter  all  items  of  costs  and  disbursements  in 
the  docket  book.  All  disbursements  taxable 
on  notice  must  be  verified  by  affidavit.  Ilie 
clerk  must  examine  all  items  presented  to  him 
for  taxation,  and,  before  allowing  any  ctis- 
bursements,  must  be  satrafied  that  the  items 
were  necessarily  incurred  or  that  the  services 
for  which  they  are  charged  were  necessarily 
pesformed. 

Dcrtratton.— Supersedes  former  if  341,  344. 

S  170.  Disbursements  allowable. 

A  party  to  whom  costs  are  awarded  shall  be 
allowed  his  necessary  disbursements  as  follows: 

1.  All  fees  paid  to  the  clerk  or  a  mardial, 
including  jury  fees. 

2.  The  legal  fees  of  witnesses. 

3.  The  legal  fees  paid  for  a  certified  copy  of 
a  deposition  or  other  paper  recorded  or  filed 
in  anv  public  office,  necessarily  used  or  ob- 
tained for  use  on  the  trial. 

4.  The  reasonable  comp^tisation  of  com- 
missioners for  taking  depositions. 

5.  Prospective  charges  for  filing  a  ^transcript 
with  the  county  clerk  and  the  sheriff's  fees  for 
receiving  and  returning  an  execution. 

6.  Such  other  reasonable  and  necessary  ex- 
penses as  are  prescribed  by  law  or  taxable  by 
express  provision  of  law. 

DcrtTStion. — New.  Former  i  330  amplified.  |  S30 
am.  by  L.  1907,  ch.  220;  originalQr  revised  from  codtB  dr. 
proc.,  i  3074. 

§  171.  Review  of  taxation. 

Within  ten  days  the  clerin's  taxation  may  be 
reviewed  by  the  court  upon  two  days'  notice. 
The  order  must  disallow  any  items  wron^uUy 
included  in  the  judgment  or  add  any  items 
wrongfully  omitted  therefrom,  and  direct  that 
any  sum  so  disallowed  be  credited  upon  any 
execution  or  other  mandate  issued  to  enforce 
the  judgment.  Unless  a  motion  for  review  of 
the  taxation  is  asked  for,  the  clerk's  taxation 
cannot  be  questioned  on  appeal. 

DcffftatlOB. — Former  |  342  amanded.  |  342  new  in 
former  municipal  court  act;  see  oode  cir.  proc,  ||  3362- 
3285.    Taxation  now  reviewable  within  ten  daya. 

§  172.  Costs  upon  appeal;  amount. 

Ck)sts  upon  an  api>eal  may  be  awarded  b^ 
the  appellate  court  in  its  discretion,  and  if 
awarded  shall  be  as  follows: 

To  the  appellant  upon  reversal,  not  more 
than  thirty  dollars. 

To  the  respondent  upon  affirmance,  not  more 
than  twenty-five  dollars. 

To  either  party  upon  modification,  not  more 
than  twenty-five  dollars. 

Derlvatloii. — ^Former  I  846  amended  in  form.  |  346 
oriffinallsr  revised  from  code  civ.  proo..  f  3067.  H  334. 345, 
and  provisioiis  ao  to  ootta  in  f  SIOL  are  omitted  because  they 
relate  to  the  powers  of  the  supreme  court. 

§  178.  Fees  payable  to  the  deik. 

There  shall  be  paid  to  the  clcark  the  f<^ow- 
ing  sums  as  court  fees  in  an  action,  and  there 
shall  be  no  others: 

1.  Upon  filing  summons  with  proof  of  serr- 
ice  thereof,  one  dollar. 
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2.  Before  or  at  the  beginning  of  the  trial,  ing  or  before  a  commissioner  or  justice  of  this 
as  a  ti^al  fee,  one  dollar.  court  taking  a  deposition,  are  entitled  to  a  fee 

3.  On  filing  notice  of  appeal,  two  dollars.  of  fifty  cents  for  each  day's  attendance. 

4.  For  issumg  an  order  of  arrest,  a  warrant  Dertvatfoo.— Former  1 352  amended,  f  352  origiiudly 

of  attachment,  a  requisition  to  replevy,  or  a     revised  from  code  oiv.  proc..  SS  3318,  3327.    Fee  inoreoaed 
warrant  of  seizure,   one  dollar.  ^  ^^y  °««**«  '^^  provUiona  for  mileage  omitted.     (See 

5.  For  entry  of  judgment  upon  confession,    °®^  *  ^'^ 

one  dollar.  ,  .__    _.  •.    ,  ^ 

6.  On  demanding  a  trial  by  a  jury  of  six,        §  1^-  Stenographer  s  fees. 

three  dollars;  b)r  a  jury  of  twelve,  six  dollars.        In  all  cases  of  appeal  from  an  order,  final 

7.  For  certifying  a  copy  of  a  paper  on  file  order  or  mdgment,  where  a  transcript  of  the 
in  the  derk's  office,  ten  cents  for  each  foho  of  steno^pher's  minutes  of  the  testimony  given 
one  hun(hred  words,  except  a  return  on  appeal,  on  trial  or  hearing  becomes  a  necessary  part 

8.  For  issuing  a  precept  in  a  summary  pro-  of  the  return  on  appeal,  the  stenographer's 
ceeding  to  recover  possession  of  real  prop^ty,  fees  for  making  \ip  such  transcript  shall  be 
one  dollar.  ten  cents  for  every  one  hundred  words  actual 

9.  Upon  filing  a  precept  in  a  summary  pro-  count,  and  shall  be  paid  in  the  first  instance 
ceeding  to  recovar  possession  of  real  property,  by  the  appellant  and  be  taxable  by  him  as  a 
one  dollar.  disbursement  on  the  appeal. 

All  fees  shall  be  prepaid  before  the  service  Derlfatkm.— Former  %  353  amended  in  form.  |  353 
shall  be  performed.     (Am.  by  L.  1920,  ch.  610,     onsinally  revieed  from  Greater  New  York  charter,  {  1867. 

in  effect  May  4,  1920.) 

f  178.  Biarshal's  fees. 

'  Fees  shall  be  allowed  to  marshals  as  follows: 

For  serving  a  summons,  precept,  order  of 

arrest,  requisition  to  replevy,  warrant  of  sei'* 

zure  or  warrant  of  attachment,  on  each  de- 


DeiliatiOB* — FonuOT  f  347  amended  to  oomfoim  to  new 
praetioew  |  347  origiiia&y  reviaed  from  L.  1882,  i^  410, 
If  1416,  1417.  The  worda  "a  requiaition  to  replevy  or  a 
warrant  of  eeisure  '*  are  added  in  subd.  5. 

§  174.  Employee's  action;  no  fees. 


When  the  action  is  brought  by  an  employee  fendant  served,  one  dollar, 

against  an  emplover  for  services  performed  by  For  a  copy  of  a  warrant  of  attachment  served 

such  employee,  the  clerk  shall  not  demand  or  on  a  person  other  than  the  defendant  and  for 

receive  any  fees  whatsoever  from  the  plaintiff  the  makiiu;  of  an  inventory  of  the  property 

or  his  attorney,  if  the  plaintiff  shall  present  attached,  mty  cents. 

{>roof  by  his  own  affidavit  that  his  demand  is  For  levying  an  execution  or  selling  under  an 

ess  than  fifty  dollars,  that  he  is  a  resident  of  attachment,  five  cents  for  every  dollar  ool- 

the  city  of  New  York,  that  he  has  a  good  and  lected  to  the  amount  of  one  hundred  dollars, 

mmtorious  cause  of  action  against  the  de-  and  two  and  a  half  cents  for  every  dollar  ool- 

fendant  and  the  nature  thereof,  that  he  has  lected  over  one  himdred  dollars, 

made  either  a  written  or  a  personal  demand  For  every  mile,  over  one  mile,  one  way  only, 

upon  the  defendant  or  his  agent  for  payment  when  serving  an  ordo*  of  arrest,  requisition  to 

thereof  and  that  payment  was  refused;  provided  replevy,  warrant  of  setzore,  warrant  of  at- 

that  if  the  plaintiff  shall  demand  a  trial  by  tachment  or  execution,  six  cents,  to  be  com- 

jury,  he  must  pay  to  the  cleric  the  fees  therefor,  puted  irom  the  clerk's  office  of  the  court  out  of 

Dcffftatlim.— Former  H  44  and  348  amended  in  form;  which  the  mandate  was  issued  to  the  place 

worda  "male  or  female  "rtruiA  out.    I  44  tmginaUy  re-  where  it  was  executed; 

HJi o'SSJiiy'iSLJfrJiV* /^''i^JTl'iSa. "^  ForjooomDanying  a  partv  to  obtain  security 

ordered  by  the  court,  one  dollar  for  each  hour 
§  175.  No  fees  or  costs  in  state  and  city  actually  consumed; 
actions.  For  taking  the  defendant  into  custody  on  an 
In  an  action  brought  in  the  name  of  the  oider  of  arrest,  execution  or  commitment,  two 
people  of  the  state  of  New  York  by  the  attor-  dollars  and  fifty  cents; 
ney-general,  or  in  the  name  of  the  city  of  New  For  servmg  a  subpoena,  ftftv  cents; 
York  or  of  any  department,  board  or  officer  For  evory  levy  actually  made  by  virtue  of 
thereof,  by  the  corporation  counsel  of  the  city  an  execution^  one  dollar; 
of  New  York,  for  the  recovery  of  a  penalty,  no  For  executing  a  warrant  m  a  summary  pro- 
fees  shall  be  required  to  be  paid  by  tiie  plwntiff  ceeding  to  recover  possession  of  real  property, 
to  the  clerk  and  no  costs  shall  be  taxed  against  ^^^  dollar,  and  the  same  fees  for  traveling  to 
the  plaintiff;   but  in  case  such  plaintSf  re-  execute  the  same  as  are  herein  allowed  for 
covers  judgment,  the  costs  and  taxable  dis-  executing  other  mandates; 
bursements  shall  be  included  therein,  and  if  .For  advertismg  for  sale  any  property  by 

virtue  ot.an  execution,  one  dollar; 

For   each   day's   necessary   attendance   at 

such  sale,  one  dollar. 

ftivu  '^^  ^^  marshals  shall  perform  all  other 

""^SwlftS  omitted  becai«e  contained  in  Greater  New  services  required  of  them  by  law,  without  any 

York  charter,  |  isso.  fees  or  compensation,  and  no  other  fees,  charges, 

Fonner  S  351,  relatins  to  juroxa*  fees,  omitted  beoauae  or  compensation  shall  be  allowed  to,  demanded 

Included  in  new  1 118.  iuTKl.  land  1 121.  or  char^  by  them. 

1176.  Witnesses'  fees.  Dcrtratton.— Former  S   3M  revised  and   amended. 

1  iiQ.   iFfiui09B0«    lecB.                                        ,  I  864  originaUy  reviaed  from  L.  1882.  ch.  410,  f  1710. 

Witnesses  m  an  action  or  a  special  proceed-  Former  U  865, 356  are  omitted. 

ie7S 


collected  shall  be  accounted  for. 

mrlvation. — Re-enacts  the  substance  of  former  S  29 
and  Greater  New  York  charter,  (  1384.  |  29  am.  by 
L.  1906,  ch.  78;  originaUy  reviaed  from  Greater  New  Yorl 
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TITLE  XI 
Definitions;  construction  and  effect  of  act 


Sec.  170.  Definitions. 

180.  Presumption  of  regularity. 

181.  Saving  clause. 

182.  Construction. 

183.  Sections  of  code  not  applicable. 

184.  Laws  repealed. 

185.  Short  title  of  act. 

186.  When  to  take  effect. 

§  179.  Definitions. 

The  following  words  used  in  this  act  shall 
have  the  meaning  attached  to  them  in  this 
section,  unless  otherwise  apparent  in  the  con- 
text: 

1.  The  word  "attorney"  means  a  duty 
licensed  attorney  of  the  supreme  court  of  this 

state.  . 

2.  The  word  "district'*  means  a  district  of 
the  municipal  court  of  the  city  of  New  York. 

3.  The  word  "  clerk"  means  the  clerk,  deputy 
clerk  or  assistant  clerk  or  their  successors. 

4.  The  woni  "rules"  means  the  rules  duly 

adopted  by  the  bowd  of  justices. 

DcrlfatlOB. — ^Former  {  360  amended.  §  960  amended 
by  L.  1907,  ch.  603;  originally  revised  from  L.  1882,  ch.  410, 
\  1437.    Most  of  it  covered  by  general  ooostruction  law. 

'  §  180.  Presumption  of  regularity. 

The  provisions  of  this  act  shall  be  liberally 
construed  in  fiu-therance  of  justice.  The  pre. 
sumption  of  regularity  shall  attach  to  the 
proceedings,  judgments,  orders  and  final  ordeis 
of  this  court,  and  every  fair  intendmait  shall 
be  made  in  favor  of  its  jurisdiction. 

DerlTattDB.— New. 


DttlfattMl.— Former  i  361  amended.  |  36 1  originaUy 
revised  from  L.  1882,  ch.  410.  |  2143.  See  general  eon- 
stniction  law,  f§  93,  94. 

§188.  Constmction. 

A  reference,  in  laws  not  repealed,  to  pro- 
visions of  law  incorporated  into  this  act  and 
repealed,  shall  be  construed  as  applying  to  the 
provisions  so  incorporated.  In  the  term  "here- 
inafter prescribed,"  or  words  equivalent  thereto, 
used  in  sections  of  the  Greater  New  York 
charter  relating  to  this  court,  which  are  unre- 
pealed, the  reference  shall  be  deemed  to  esctend 
to  this  act. 

DcrtraHon. — ^Former  |  362  amended.  See  general 
construction  law,  f  95. 


§  181.  Saving  clause. 

This  act  shall  not  be  refroactive  nor  shall  it 
create  a  vacancy  in  any  office  or  employment. 


§  188.  Sectioiia  of  the  code  not  applicable. 

The  provisions  of  sections  thirty-two  hun- 
dred and  seven  to  thirty-two  hundred  and 
fourteen,  inclusive,  and  section  thirty-two 
hundred  and  eighteen,  of  the  code  of  dvil 
procedure,  shall  not  apply  to  actions  or  pro- 
ceedings m  this  court. 

DerlTBtlim. — Former  |  868  amended  to  include  code 
civ.  proc.,  §  8218. 

§  184.  Laws  repealed. 

The  laws  or  parts  thereof  specified  in  the 
schedule  hereto  annexed  and  all  acts  amenda- 
tory thereof  or  supplemental  thereto,  in  force 
when  this  act  takes  effect,  are  hereby  repealed. 

DcrtratloB. — ^Former  (  364.  See  general  oonstruction 
law,  i  9a 

§  185.  Short  title  of  act. 

The  short  title  of  this  act  shall  be  the  New 
York  city  municipal  court  code. 

Dcrtratioil. — Former  |  365  amended. 

§  186.  When  to  take  effect 
This  act  shall  take  effect  on  the  first  day  of 
September,  nineteen  hundred  and  fifteen. 

PcHfJiU»P. — ^Former  1 366  amended. 


SCHEDULE  OF  LAWS  REPEALED 


Laws  of 
1902... 
1903... 
1906... 
1903... 
1903. . . 
1904... 
1904. . . 
1904... 
1904. . . 
1904... 
1904... 
1905... 
1905... 
1905. . . 
1906. 


Chapter 
580... 
144... 
156... 
282. . . 
431... 

93... 
264... 
598... 
625. . . 
682... 
736. . . 

73... 
228... 
513... 
214. . . 
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1907. 
1907. 
1907. 
1907. 
1907. 
1908. 
1906. 
1908. 
1909. 
1910. 
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1910. 
1911. 
1912. 
1913. 
1913. 
1913. 


304 

425. 

451. 
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664. 

22. 
431. 
405. 
468. 
153. 
401. 
538. 
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468. 
386. 
690. 
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*^fi  w^onnn^n  f,  bond. 

jiuiadiotioa  Id  ftction  brought  by  oommiaaioner  of  puUic  ohsritiei  or  overaeer  of  tbe  i 


AeeoTintt. 

nilea  reUtins  to 

Action*. 


U  [or  QCElect  to 
joinder  of  cauaM 


tramfer  t«  MDOthet  disttiet ,  . 


Adjouranuntt. 

wben  allowed . . 

Adminlitratort. 

actioDB  by  oracaiiiBt  toroigD ,  , 


amendment. . 


objectioiu  which  may  be  token  by.  . 

requiritea 

ameDdmenta  to  perfect 

death  of  party,  eSqct 

execution,  stay 

filing  ootioe,  feea 

intennediate  ordero,  review 


remittitur  sod  return  of  papera 

tettlement  of  eaae 

aureties.  exception  to  and  juatification  of .  .  . 
time  within  which  to  be  taken 

Aibitrstloii. 

juriadiction 

rulea  for  eotablishmeDt  of  ^rgtem 

AlTMt. 

adjoummeat* 

bMl,  motion  to  reduce 

notice  of  justificatian 

rejection 

qualification*  of 

detention  of  defendant 

diaoharge  on  giving  bail  or  mjHng  depodt . . 

on  motion 

endoinenieat  of  Bummoiu  for  execution  agMi 
execution  agaitiat  the  person  of  defendant .  . 

of  judgment,  additional  to 


f 


INDEX 
Arrest— Continued. 

grounds '.....  29 

judgment  when  defendant  liable 128 

order,  directions  in 31 

fees  on  issuing 173 

issuance i * . . . .  6 

serving,  marshal's  fees 178 

papers  to  be  delivered  by  marshal 36 

plaintifif  to  be  notified ; , 33 

procedure 30 

proceedings  after 32 

return  of  summons 31 

security,  motion  to  increase 38 

taking  defendant  into  custody,  marshal's  fees 178 

time  limit 140 

wage  earner,  judgment  and  execution  in  favor  of 139 

Assault. 

jurisdiction 6 

Assignments  of  justices. 

how  made 7 

Attachment. 

bond,  judgment  on 51 

claim  by  third  person 50 

execution  of  judgment 135 

generally 3^-56 

interpleader 68 

inventory  of  property  attached,  marshal's  fees 178 

inventory,  service 48 

judgment  when  summons  not  personally  served 55 

levy,  certificate  of  sale 45 

efifect  of 4ft 

manner  of  making , 45 

marshal,  actions  by 47 

property,  certificate  of  defendant's  interest .  45  • 

inventory 43 

reclaimer  of -56 

subject  to  levy 44 

return  by  marshal 53 

security,  motion  to  increase ' 54 

summons,  judgment  when  not  personally  served 55 

service 48 

supreme  courts  practice  inapplicable t 67 

sureties,  exception  to  and  justification  of 56 

undertaking  by  defendant  to  reclaim  property 49 

by  plaintiff 42 

when  warrant  vacated,  action  on 52 

warrant,  execution 43 

fees  on  issuing 173 

grounds  for  granting 40 

issuance 6 

issuance  and  contents .- 41 

warrant,  service 48 

marshal's  fees 178 

vacating  or  modifying 54 

when  granted ^ 39 

Attendants. 

rules  for  duties 8 

Attorney. 

defined , 17f 

B 

Bail. 

discharge  of  person  under  arrest 34-36,  38 

Bankruptcy. 

no  costs  on  defense  of 165 

Bastardy. 

bond,  action  upon '. 6 

mo 
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jurisdlctioD 

BlUi  of  pMtloulMi. 

when  party  msy  denuDd 

B<mds. 

jail  liberties 

judEment  od  bond  giveD  in  cue  of  attBohment 


filing  transcript  of  judgment 

reduction  OD  p&yinent  of  judgment.  , 


Calandkr  pracUo*. 

ChAtMS. 

costs  on  Tecovery 

interpleader  in  action  to  recover  upon 

issuance  of  warrant  to  seise 

jurisdictioD  in  action  for  recovery  of 

liens  on,  aetioDH  to  foreclose 

foreclosure,  affidavit 

application  of  article  4 

iudgment 

marshal's  power  under  execution 

reclaimer  of  chattel 

sureties,  exception  to  and  justification  of 

undertaldng 

irhen  conversion  or  replevin  not  maintainaUe. . 
what  deemed 


CMl  eontampts. 

what  to  apply 

Clerk. 

defined 

ClsTki. 

rules  for 

fees  as  dlsbunements 

gena«lly 

Ugti 

property,  etc.,  to  deliver  to  successor. . 
records  and  papers,  destruction 

Cod*  of  Cfril  Prooadura. 


Cowimwicwnant  of  action. 

conunenceroent  of  action . . . . 


Comminlop  to  taka  tattlmony. 
See  "Testimony." 


Complaint. 


ConetlUtion. 

rule*  for  eataUishment  of  system. . 


CondlUtlon  and  arbitration. 

jurisdiction 


Gontomptt. 

criminal  and  civH . . 


I 


INDEX 

■Contraota. 

attachment  in  action  for  brsKch 

copy  when  (teemed  put  of  pleading 

interpleader  in  action  to  Tecover  upoa 

juriadictioD 

■Corp<attioD». 

actiona  by  oi  against 

foreign,  warrant  of  attachment  in  aotiona  agaioit 

Older  that  isBuea  be  tried  unneoeasary  in  action  againat 

■Coatg. 

see  alao  "  Disbutsementa." 

•  allowed  by  court 

appeal,  amount  upon 

bankruptcy,  not  allowed  on  defenae  of 

guardian  ad  litem  not  reaponaiUe  for 

increaaed,  when  defendant  entitled 

state  and  city  action,  not  allowed 

taxation 

working  woman,  in  action  by 

amount  recoverable 

governed  by  provIgionB  applicable  to  supreme  court 

joinder  and  severance 

reply  to 

Court. 

contbued 

forms,  rules  for 

hours,  when  open .  .  . ' 

jurisdictiODof  actions  and  proceedings  had  August  31,  I01&.  . 

officers,  rules  for  duties 

organisation 

parts,  assignment  of  justicefl 

establishment 

rules  (or  designation 

practice,  nilea  for 

rules,  adoption 

time  and  place  of  holding 

Court  houMB. 

equipment,  how  luraished 

justices  to  have  access  to 

Ciimlnsl  contwnptt. 

what  to  apply 

Criminal  converaAtkni. 

jurisdiction 


Decialon. 

time  for  rendering 

Dalaulta. 

jurisdiction 

So&nltloiu. 

words  used 

Dopoaltiona,     See  also    "Testimony" 

generally , 

of  parties  or  person*  expecting  to  be  partieato  an  ac 
compensation  of  conuninianersaadisburaeDienU.  ■ 
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INDEX 


Hours. 

when  court  to  be  open S 

HuBbftnd  or  wife. 

jurisdiction  in  action  for  loaa  of  society 6 

I 

Incompetentt. 

actions  by  or  against  committee 6 

Interpleadar. 

generally 27 

in  case  of  attachment 68 

Intcrprdtdss. 

rules  for  duties 8 

Issue. 

joinder  of 78 

J 

Jftil  escapes. 

jurisdiction  of  action  to  recover  damages  for 6 

Judgments. 

amendment 6,  ©3,  129,  158 

appeals 154 

arrest,  when  defendant  liable  to 128 

^  by  default 80 

opening 129 

confession,  fee  for  entry 173 

docketing  in  another  county,  effect 133 

in  general 125 

offer  of 81 

presumption  of  regularity 180 

satisfaction 142 

several 127 

time  for  rendering 119 

upon  pleadings 91 

vacating 6,  129 

wage  earner,  in  favor  of 139 

Jurisdiction. 

abandonment  bond,  action  brought  by  commissioner  of  public  charities,  or  overseer  of  the  poor.  6 

actions  and  proceedings  of  municipal  court  had  on  August  31, 1915 6 

actions  for  amounts  not  exceeding  91,000 6 

included 6 

administrators,  actions  by  or  against  foreign 6 

arrest,  issuance  of  order 6 

assault 6 

attachment,  issuance  of  warrant 6 

bastardy  bond,  action  ui>on 6 

battery 6 

chattel,  issuance  of  warrant  to  seise 6 

lien  on,  foreclosure 6 

recovery  of 6 

city  of  New  York,  actions  by  or  against 6 

conciliation  and  arbitration 6 

contracts 6 

corporations,  actions  by  or  against ; .  6 

criminal  conversation 6 

defaults,  to  open 6 

executors,  actions  by  or  against  foreign i . . . .  *    6 

false  imprisonment 0 

fines 6 

generally 1-16 

husband  or  wife,  action  for  loss  of  society 6 

incompetents,  actions  by  or  against  committee 6 

jail  escapes,  action  to  recover  damages  for 6 

judgment,  vacation  or  amendment '.  • 6 

libel 6 
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Btiiic  oi  TBomting 

piD«eediDg  torreooTery  at  poaaaion  of  imI  propart 


rrial." 


iiy  o(  twelve 

■lifieatiori*,  dmrlnt.  ootnpanMtioD.  . 


obtained 

nodilying  oi  vBCBtins . . 


lestnietion  of  iMords  and  p<4)en. . 
noMitutod 


defined 

of  oourt,  ndoptioD . 


BmoralDotto*Seetpfoaeedin(B.  . 


:hattdB." 


^ 


action  on  bond .  . 
actions  l^  in  cast 
appointment 

acUons  on 

filing  truksdipt  of  juilgineDt 

reduction  on  p*yni«Dt  of  judgment.  . 

renewal 

continued 

duties  to  be  perfonned  without  fees 

execution  on  judgment  against 

fees  aa  diabursements 

generally 

liability  to  execution  creditor 

money  received,  payment  over 

power,  duties  and  liabilities 

removal 

suspension 


Hechwnic's  lien. 


Munloip»l  court  codo. 

cODBtniCtion 

presumption  of  regularity  of  provisians 

sections  of  code  of  civil  procedure  not  applicaUe . . 

abort  title 

when  to  take  (Aect 


N«wtiial. 

granting 

jurisdiction . . 


ts  against  in  action  for  penalty . . 


Notdce  Of  trial. 


Officers. 

rules  for  duties 

vacancies,  saving  clause . . . 

Orden. 

amendment 

to  perfect  appeal 

intermediate,  review 

presumption  of  regutkrity .  . 
vacating. . 
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tispoor. 

bADdonnieDt  bond 


!toD  appeal 

of  parties  or  perBoni  expeotinz  to  be  putiea ,  . 

I  in  action  to  detaimine  acoounta 


lOfiuaticta.  . 


Ing  court. 

Idios  court .  ,  . 


u  which  may  be  taken  by . . 


ticulan 

copy  deemed  part  of 

a,  order  that  iasuee  be  tried  lumeceasaiT  in  aotioo  i 


at  recoverable .  .  . 
IT  and  aeverance . . 


»UB«of  act 
by  default .  . 


Q,  obiectkniato.  .  . . 

of  cauaee  of  actbn . . 
»heii  deemed  genuin 


when  eervice  commenced  by  eummooa  only  ■ . 
lurt  may  direct  filing 


g  or  defending  aa,  when  allowed . . 
)urt,  conformity  to 


INDEX 
ProeaBB. 

amendment 93 

service  where  may  be  made 14 

vacatioD  or  amendment C 

Procedure. 

cause,  how  brought  on  for  trial 05 

notice  of  trial 05 

Property,  injury  to.  ' 

jurisdiction 6 

ProTisional  remedies 20-38 

Public  charities,  commissioner  of. 

action  on  abandonment  bond 6 

B 
Seal  property. 

jurisdiction  in  summaiy  proceeding  for  recovery  of 6 

Records. 

clerks  to  keep 143 

rules \ 8 

destruction 144 

Regularity  of  this  act. 

presumption^of  .^ 180 


Repealer. 


184 


Replevin. 

generally :.. 67-68 

affidavit 58 

chattels,  defendant  may  demnad  judgment  for  return 69 

defendants'  reclaimer ^ 

when  may  be  replevied 58 

foreclosure  of  lien  on  chattd,  when  not  maintainable 73 

requisition '. 69 

fees  on  issuing 173 

executed  and  served * 60 

issuance 6 

return  to 61 

service,  marshal's  fees 178 

vacation 6 

sureties,  exception  to 62 

justification 62,  65 

qualification » 64 

undertakijig 58 

allowance 66 

to  indemnify  marshal 67 

when  action  will  lie 67 

Rules* 

defined 179 

Rules  of  court. 

adoption  by  board  of  justices 8 

subjects  of 8 

submission  to  and  approval  of  justices  of  supreme  court 8 

8 

SaTinir  clause 181 

Seals. 

derks  to  keep 143 

description  of  seal  for  each  district 11 

how  furnished 11 

Secretary  of  board  of  Justices. 

appointment,  compensation,  duties 7,  8 
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Stduction. 

jurudiotion 


Blurt  tltU.. 


Sifnstura. 

when  deemed  Eeuuiue . . 


juriadiotioD 

BtaiTB. 

BTsntiuB  ot  Ttwating 

Ettaogntfhm. 

ftet 

nilesf 01  duties 

Submlwion  of  nmtrovcnj  iQxm  ttn%i  tweta. 

trial  upon 

BUbpOtn*. 

sttachmeat  agaiuit  defaulting  witoMi 

dueea  tecum 

■   defaultlnswitneM,  liability 


manhal's  fesB .  . 


Summarr  proosMllnci. 

juriadictioii 

dcrk'*  fe««. 

marahal'i  few 


eDdonaaept  in  action  for  penAHy 

execution  againat  the  penon,  endonement . . 


fonnof 

lequiaitea 

method 

Bubatitatea  for  penooal . . 
who  may  aerre. 


Supmno  court. 

confonnily  to  praotice . . 


exception  to  eukI  justification  o: 


commiaaion  to  take 

execution  and  retura  of ' 

power  of  commiaaioner . 

depoaittona 

adjourmnent  of 


order  and  affidavit,  aervice 

order  for  examination 

punishment fordiaob^ingotder.  , 


topeipetuate 

affidavit  on  apidication .  , 
when  read  in  evidence 


p^ 
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TMtlmonj— Contlnusd. 

depositioiu  witacm  detained  in  priBon,  etamiimtion- . . 

wHnewes'  few 

physical  examiiuttion 

Eubmission  of  controveny  upon  agreed  facts 

Timo  of  holding  court. 

9e«ai»o"J(iry." 

adjoummenta 


howbrou^toi 
jury,  how  obtained . . 
new,  grantins 


of  controveny  upon  agreed  facts .  . 


Tonue. 

actions 

transfer 

New  York  city,  actions  by  or  ag^ 
apecial  cases 

Tordfcta. 

jurisdictioa  to  direct  or  set  aside.  ■ 


Wmga  eamars. 

judgnumt  and  execution  in  favor  of 

payment  of  deposit  where  no  execution  issued  and  no  transcript  of  judgment  I 

Titnwi. 

see  also  "Testimony." 

attachment  against  defaulting 

detsulUng,  liability 


u  disbursements .  . 


coats  in  action  by . 


ORGANIZATION;  OFFICERS 


NEW  YORK  CITY  COURT  I 


L.  1920,  CH.  936,  AS  AMENDED,  1921. 

AN  ACT  in  relation  to  the  cit^  court  of  the  dty  of  New  Yoj 
and  procedure  ttierein. 

Brwos  s  law  May  21.  1630.  with  tha  ^qtrsnl  oi  lh«  Gonraor.    PMnd,  Ch( 

The  People  o/  Ote  State  of  New  York,  repreaenied  in  St 
do  enact  m  foUotoa: 


Artiola  I.  Ornnuation  at  court,     (ft!  1— i-) 
3.  OfflWTioroourt.     mS-17.) 
3.  JurudictioD  uid  pmnn.     (||  IS-U.) 


Lnd  pleadjiici.  (| 
r.  JudcaiBBla.  (||Sl,fl2.> 

8.  CocUandfeM.  (1103-67.) 

9.  Appall.  Ill  aS-7B.) 


to  perform  hia  share  c 
appertaining  to  the  ol 
4S.y  properly  discharging  t 

{H  *ft-  may,  in  hia  discretion, 
ing  that  Justice  from  t 
of  his  office,  and  direc 
tion  cease.     Such  an 


10.  Applieation  of  i 


rhu  to  talu  eflsst.  (H  81.  S2.) 


Oiganization  of  Court 

a«tioB  1.  ^ort  title. 

3.  CanatitutiaDaadpowcnof oourt. 
3.  BiupensoD  ol  jiuucta  from  olEoe. 
t.  D«MiuIli>D  of  chid  iiutioB  aad  pomn. 

S 1.  Short  tifle. 

This  as  shall  be  known  as  the  New  York 
city  court  act. 


governor,  until  the  fii 
next  session  of  the  l^i 
ture  is  then  in  komod, 
ment  of  that  sesaioa. 


oii^iully  loviiod  from  L.  1' 

{  4.  Dttdgoation  of  < 
The  justices  of  the 
them,  must,  from  tim 
occurs  in  the  office  oS 
one  of  their  number 
certificate  of  the  dcsgi 
of  the  justices  making 
In  the  office  of  the  ol 
designated  el 


person  E 


f  2.  Constltutioii  and  powers  of  court  ^___      _    .._„  _. 

The  city  court  of  the  city  of  New  York  shall     "Mt  his  term  of  office. 
consist  of  ten  juaticea,  one  of  whom  is  the  chief     the  tike  authority,  wi 
justice  of  the  court.    Each  justice  must  per-    the  court,  as  a  presidin 
form  his  share  of  the  labors  and  duties  apper-     court. 
taining  to  the  office.    One  of  the  justices  must        OwhatlM.— Code  •i»,j 
attend  at  the  chambers  of  the  court,  from  ten    ™-  *g  T'*       "^^^ 
o'clocJc  in  the  morning  until  four  o'clock  in        '        '       " 
the  afternoon  of  each  day,  except  Sunday,  a 
public  holiday,  or  a  day  upon  which  the  in- 
nabitante  of  the  city  of  New  York  generally 
refrain  from  biunnees.    Each  justice,  while  in 
the  rooms  of  the  court,  and  not  actually  en- 
gaged in  the  performance  of  other  official  duties. 
must  act  upon  any  application  for  his  official 
action,  prf^jerly  made  to  hhn.     The  justice, 
assigned  to  a  trial  term  or  a  special  term,  must 
remain  in  attendance,  until  the  day  calendar 
is  dispoMd  of,  or  for  such  other  time  as  is  rea- 

ItariWltoO.— Coda  1^.  me..  I  aao,  H  am.  br  L.  1877, 
oh.  il6.  I_  1907,  ob.  707,  tritbout  chanci,  oncinaUjr  re- 
vlnd  trom  L.  1840.  nh.  14VH  1>  B:  L.  IHi2,  ob.  SSt.  1 1: 

rl!^^|?w:'^' '*'''""■'**   ^  "^  ^  i»-  Offlceraofcoun 

The  court  has  a  cler 

S  3.  SiMpanttom  of  jiuticas  tram  office.  m^y  be  removed,  by 

Where   it   appears    presumptively,   to    the  a  majority  of  them, 

satisfaction  of  toe  governor,  that  a  justice  of  and  aJter  a  hearing  afl 

tbecourt  haabeenguiltyof  corruption,orother  receive  a  salary  of  si 

gross  misconduct  in  office;  or  habitually  neglects  annum.    The  justices  c 


ARTIi 


I).  JudKOiaDt  doeket 

10.  Doeket-book, 

11.  Appoiiitineiit  of  I 

12.  ApfMlntiiienl  Dl  i 

13.  AttoDcfanaa  oi  oO 


§16-13                                  NE^  YORK  CITY  COURT  ACT  art.  2 

of  them  must  appoint,  and  may  remove,  six  ,  %S7*?*®j?*~-p«*5  «^.-  Koc-.   i  i^*^*   ••   «m.  by 

deputy  clerks  anrnot  more  than  twenty-one  Js^SS'  tZ't  IS^^^  L^ify t^  tSSi 

assistants  and  a  stenographer  and  typewriter  originiuiyrey&iad  from L.  1840,  eh.  386. 1 34. 

operator   for   the   purpose   of   copsnng  their  mn  t\    w     v    v 

minutes  and  opinions  and  doing  such  other  »  *"•  Docket-book. 

confidential  work  which  may  be  required  by  The  derk  of  the  city  court  of  the  city  of  New 

said  justices  or  the  derk  of  the  court.    The  York,  must|  when  he  files  a  judgment-roll, 

derk  is  responsible  for  the  faithful  discharge  upon  a  judgment,  docket  the  judgment,  by 

of  his  duty  oy  each  deputy  clerk,  and  each  as-  entering,  in  the  proper  docket-book,   the  f of-* 

sistant  and  the  stenognH[>her  and  typewriter  lowing  particulars,  under  the  initial  letter  of 

operator.      £ach  deputy  clerk,  each  assistant,  the  surname  of  tne  judgment  debtor,  in  its 

the  messenger,  and  tne  stenographer  and  type-  alphabetical  order: 

writer  operator,  is  entitled  to  a  salary,  fixed  1.  The  name,  at  length,  of  the  judgment 

and  to  be  paid  as  {prescribed  by  law.    (Am.  by  debtor;  and  also  his  residence,  title,  and  trade 

L.  1921,  en.  614,  in  effect  May  6,  1921.)  or  profession,  if  any  of  them  are  stated  in  the 

Dvlnitloii.— Code  eir.  proe.,  i  828,  as  am.  by  L.  1891.  judgment; 

'i'l^h}^'i^'^\^i^'AJ^*'7i^J'y}^^^'  2.  The  name  of  the  party,  in  whose  favor 

oh.  679,  L.  1911,  ch.  328.  L.  1912,  oh.  466,  without  ohADge;  xu^  s,.,4».*»^»**.  «<»<.  •w^.^^IL^r 

f  328.  originally  revised  Jrom  L.  1872,  oh.  488, » 1 ;  171817.  t'^J  Judgment  WBB  rendered; 

ch.  295,  i  6.  in  part;  L.  1873,  oh.  463, 1 2;  L.  1876,  oh.  413,  3.  The  sum,  recovered  or  directed  to  be 

it  i»  *•  paid,  in  figures; 

§  6.  Duties  of  deputy  clerk.  .  j'P'l  ^7'  **^SLi"^  Tcdmit^,  when  the 

'        ,      *      1    1    u       11  j,u                     J  judgment-roll  was  filed; 

The  deputy  dwk  haa  all  the  powers,  wid  5.  The  day,  hour,  and  minute,  when  the 

may  perform  all  the  duties  of  the  clwk,  when  judgment  was  docketed  in  his  offic^; 

t^  office  of  clerk  IS  vacant,  or  at  the  derk's  5.  The  court  in  which  the  judgment  was 

office,  when  the  clerk  is  absent  thwefrom,  or  rendered,  and,  if  it  wm  renderedin  the  su- 

at  a  term  or  sitting  of  the  court  which  the  preme  court,  the  county  where  the  judgment- 

deputy  cierK  attenos*  roll  is  filed* 

ck'lTS^o^^n^l^TS^Jt^^ZAb^ 1 1887:  ^^  '^«  "^^ "J  *•»«  f ^^^^^  '«'  t***  P^V 

d^  296i  §6,  Si  part.       *««'™»^  *«v«ou  i^m  u,  xoof,  recovering  the  xudgm^t. 

If  there  are  two  or  more  judgment  debtors. 

1 7.  Deagnation  of  special  deputy  deiks.  those  entries  must  be  repeated,  under  the  initial 

The  clerk  may  designate  as  many  of  his  as*  letter  of  the^  surname  of  each, 

gistants.  as  the  justices  of  the  court,  or  a  major-  A  clerk  with  whom  a  judgment-roll  is  filed 

ity  of  tnem  deem  necessary,  as  spedal  deputy  tii>on  a  judgment  docketed  as  prescribed  in 

derks.    Each  special  deputy  clerk  possesses,  ^"^^  section  must  furnish  to  any  person  ap- 

in  the  absence  of  the  clerk  and  a  deputy  clerk,  plying  therefor  and  paying  the  fees  allowed  by 

the  same  powers  as  the  clerk,  at  anv  sitting  or  1^^  ^'n^  ^  more  transcnpts  of  the  judgment, 

term  of  tne  court  which  he  attends,  with  re-  attested  by  his  signature, 

spect  to  the  business  transacted  thereat.  DerlTstlon.— Code  «▼.  proe.,  11246,  without  ohay, 

di.  416,  without  ohanso.  court.    1 1246.  origlniaiy  raviaed  from  rTs!.  pt  3.  oh.  6. 

.  A    r^i     1-t                  sj       £  ^  ^  tit.  4,  1 13.     1 1247.  oiii^nany  reriaed  from  L.   18«0. 

§8.  Clerk's  accountliig  for  fees.  oh.  886,  f  26.               ••-"-".r 

The  derk  must  receive,  for  the  use  of  the  .  --    Aiifw>i«*m*«t  m  af*«A<rr.«i.««« 

city  of  New  York,  the  fees  allowed  by  law.   He  J,"'  Appomtment  of  stenogmpheis. 

shall  not  perform  any  service,  for  which  a  fee  The  justices  of  the  court  or  a  majority  of 

is  allowed  by  law,  until  the  fee  therefor  is  paid  them  must  appoint  ten  stenographers  of  the 

to  him.    He  must,  on  the  first  day  of  each  court,  and  may  at  pleasure  remove  any  of  them, 

month,  or  within  three  days  thereafter,  render  The  justices  of  the  court,  or  a  majority  of  them, 

to  the  comptroller  of  the  city,  an  account,  Daust,  from  time  to  time,  assign  each  of  the 

under  oath,  of  all  fees  received,  directly  or  stenographers  to  duty  at  the  trial  or  speeial 

indirecUy,   during  the  preceding  month,  by  term.  Each  steno^pher  is  entitled  to  a  salary, 

him,  or  by  a  deputy  cleric,  or  cdther  of  his  as-  fixed  and  to  be  paid  as  prescribed  by  law  and 

sistants,  for  any  offidal  service;  and  he  must,  must  attend  the  term  to  which  he  is  assigned. 

at  the  same  time,  pay  the  same  into  the  treas-  ^''^^*K'^bcr^*J'*^vP%iJ  ^»  KL5"*J*y  h  **^» 

ury  01  tne  city  oi  jncw  xorK.     wnen  ine  re-  ^  ^  without  oh*nce.    f  332.  originally  r^rW  from 

turn  and  payment  are  so  made,  the  clerk  is  l.  i876.  oh.  413,  H  i.  4. 

entitled  to  receive  his  compensation,  for  the  ,  ^^    ^       ,  ^_     ,  ^ . 

period  included  in  the  return.    He  is  not  en-  S 1^  Appointment  of  mtarpreters. 

titled  to  compensation  for  a  period,  for  which  The  justices  of  the  court  or  a  majority  of 

he  has  not  made  his  return  and  payment.  them,  nrom  time  to  time,  must  appoini^  and 

^l>eriTatloii.-Codeoiv.inoo.,l33i«Mftm.byL.  1877.  may  at  pleasure  remove,  three  official  mter- 

oh.  416,  without  ohAngo;  orii^nalbr  reyiaed  from  L.  1849.  preters  of  the  court,  who  are  entitled  to  a  salary 

oh.  I44t  f  A.  taud  and  to  be  paid  as  prescribed  by  law. 

§  9.  Judgment  docket.  D«rlTm«loii.~Oodo  civ.  pm.,  1 388.  m  mu^  l.  isn. 

The  clerk  of  the  city  court  of  the  city  of  New  *aSS  SliJS^'  ffeTiK  SSSAS'l?  ^ 

York,  must  keep  one  or  more  books,  ruled  in  oh.  413,  ||  i.  4. 

columns,  convenient  for  making  the  entries,  .-•a^^          ^^,t»_x 

prescribed  in  the  next  section;  m  which  he  5  ^'  Attendance  of  offldid  faiterpreter. 

must  docket,  in  its  regular  order  and  according  Each  interpreter  must  attend  an^  trial  or 

to  its  priority,  each  judgment,  which  he  is  re-  special  term  of  the  eourt^  where  his  servica 

quired  to  docket.    The  expense  of  procuring  are  required;  and  the  justice  therein  preddio 

new  books  when  necessaiy,  is  a  county  charge,  shall  regulate  his  attendance  thereat. 


JURISDICTION  AND  POWERS 


mtton.— Cod*  dT.  pn)o..J  S33,  m  un.  by  L.  1S7T, 
I,  L.  10OT,  cht.  TOT.m  I.  1W«,  <ih.  387,  Id  MUl, 
t  sbuics.    1 33S,  oriflullr  nviatd  tnus  L.  1S79. 

L  Appointment  of  attendants;  their  ularjr. 
i  juBticeB  of  the  court  or  &  majority  of 
must  Appoint,  mad  may  at  pleaaure  re- 
,  aa  many  att^xianta  upon  tne  court  aa 
deem  nec«Mary,  not  exceeding  twenty- 
The  justices  of  the  court,  or  a  majority  of 
m^'  regulate  their  attendance.  Each 
lant  is  entitled  to  a  aalary  fixed,  and  to 
id  BS  prescribed  by  law. 

mllBL— CodB  dv.  proa..  1 3BS,  u  urn.  by  L.  IBTT, 
;  L.  leor,  oh.  TOS,  t.  leia.  oh.  MS,  without  ehun. 
vidiully  nvind  fittn  L.  1876,  eh.  413,  H  1. 4- 

t.  Feci  of  clerfca,  inteipreters  and  at- 
nta. 

9  dark,  a  deputy  clerk,  an  acaistant  to 
!erk,  the  official  inteipreter,  or  an  attend- 
hall  not  receive  any  fee  or  compenaation, 
t  hia  aalary,  for  any  official  service  per- 
il by  him. 

MtliB. — Cods  alv.  proo.,  1330,  nthout  ohuuc: 
Uy  nvlHd  (rotn  L.  1S72,  oh.  486, 1 3. 

I.  Oadia  of  «flk«  of  ofikort. 

'we  entering  upon   their  official  duties 

Iflrk,  d^uty  cl^cs,  anistant  clerks,  steu- 

btn,  inten>ret«re  and  attendants  must 

ribe  and  fife  in  the  office  of  the  clerk  of 

ity  of  New  YoA,  the  constitutional  oath 

ioe. 

IfaHM.— Codairir.  pros., J  333.  u  am.  by  L.  isn, 
I,  L.  1«07,  tlM.  T07,  708,  ll  IWB,  oh.  3B7,  la  put, 
t  diaaai.    1 333,  oriaiuUy  nrued  boa  b.  187*, 

J.  Supouloa  of  officer*  of  court 
uatice  of  the  court  may,  by  an  mstniment 
-  hia  hand,  suffiend  a  stenographer,  or  an 
r  specified  in  tne  last  section,  for  a  period 
xceeding  ten  days  from  the  filing  thereof. 


{  18.  General  jnriadktlon. 
The  jurisdiction  of  the  city  ooi 
of  New  York,  extends  to  the  fo; 

1.  An  action  against  a  natur 
against  a  foreign  or  domeatie 
wnerdn  the  complaint  d^nands 
a  sum  of  money  only,  or  to  n 
more  chattds,  with  or  without 
the  taking  or  detention  thereof; 

2.  An  action  to  foiedoae  or 
upon  real  property  in  the  dty  i 
created  as  prescribed  by  statut«, 
powm,  who  has  perfortned  liu 
furnished  materials  to  be  used  in 
tion,  alt«ration  or  repair  of  a  bi 
wharf,  fence,  or  other  structure 
graded,  filled  in,  or  otherwise  in 
of  land,  or  the  sidewalk  or  street 
Adjoining  a  lot  of  land: 

3.  An  action  to  foreclose  or  e 
for  a  sum  not  exceeding  two  tho 
exclusive  of  interest,  upon  one  or 

4.  The  taking  and  entry  of  a  ju 
the  confeesion  at  one  or  more  ddt 
the  sun),  for  which  judgment  is  c 
not  exceed  two  thousand  dtrflan 
interest  from  the  time  of  making  I 
upon  which  the  judgment  is  ente 
however,  that  the  defendant  at 
making  such  statement  was  a  ii 
dty  of  New  York, 


lark  of  the  city  utd  oounty  c4  New  Yoik; 
t  nuty  be  revoked,  at  any  time  before  the 
ttion  of  the  period  -of  suapeoaion,  by  an 
unent  filed  in  like  manner,  under  the 

of  the  justice  who  executed  the  first  in- 
kent,  or  the  hands  of  a  majority  of  the 
«■  of  the  court.    Where  such  an  inatru- 

has  been  revoked,  the  officer  shall  not 
lain  suqKnded  for  the  same  cause. 

"       "  "    "  itoa.,l3»7,».un.b)'L.  1877, 

itfn^ly  nrlHd  from  L.  t84S, 


ARTICLE  S 
Jtuiadktl^  and  Powan 

&  GonoTkl  juiiidioUoii. 

).  limitation  upon  juriadlotioD. 

).  Jurladiotim  ID  iindal  eaiuH. 


ry  nmoval  (o  niptsmc  oi 
I.  Slay  on  nmoval  trfaoUon. 


i  U.  Umllatlcm  npon  Jniiadid 
The  jurisdiction  conferred  by  t 

is  subject   to  ihe  foUowiiw  Ui 

regulations: 

1.  In  an  action  wherein  the 
mands  judzment  for  a  sum  of  nx 
sum,  for  which  judgment  ia  rem 
ot  tne  plaintiff,  cannot  exoeed 
dollars,  exdusive  of  inttrat,  and 
except  where  it  is  brought  up< 
undertaking  given  in  an  action  < 
oeedinK  in  the  same  court,  or  bi 
thereof;  or  to  recover  damagea  f 
promiee  6l  laaniase;  or  where  : 
cause,  as  that  expreaaion  is  defin 
section.  Where  the  action  ia  bi 
bond  or  othw  contract,  the  ju^ 
for  the  sum  actually  due,  with 
the  penalty  therein  contained;  i 
money  is  payable  in  inatalmei 
actions  may  be  brought  for  th 
as  they  become  due; 

2.  In  an  action  to  recover 
chattels,  a  jud^ent  cannot  b 
favor  of  the  pIsjntifT,  for  a  chati 
the  aggregate  value  of  which  exoi 
sand  ooUars. 


83.  Decision*  ud  flndlsM  of  fMt  and  « 
ottaw. 

33.  Bala  of  psiiilMbls  proparty. 

34.  DMtnioUoD  of  reocBdi  and  papers. 


Eoc,  1 31H.  s 
1911,  elL  . 
Foi  orl^oal  deiiTstion  we : 

{  M.  Joriidjction  in  ipedal  o 

The  city  court  of  the  dty  of  t 

sesaes  the  same  juriadiction  in 

actions  as  the  supreme  court  of 


§§  21-28 


NEW  YORK  Cmr  COURT  ACT 


arts 


1.  An  action  in  favor  of  a  person,  belon^ng 
to  a  vessel  in  the  merchant  service,  against 
the  owner,  master,  or  commander  thereof,  for 
the  reasonable  value  of  services,  or  for  the 
breach  of  a  contract  to  pay  for  services,  ren- 
dered or  to  be  r^idered  on  board  of  the  vessel, 
during  a  voyage,  wholly  or  partly  performed, 
or  intended  to  be  performed  by  it; 

2.  An  action  in  favor  of  or  against  a  person, 
belonging  to  or  on  board  of  a  vessel  in  the 
merchant  service  to  recover  damages  for  an 
assault,  battery,  or  false  imprisonment,  com- 
mitted on  boaixi  the  vess^  upon  the  hign  seaa, 
or  in  a  place  without  the  Umted  States. 

But  this  section  does  not  confer  upon  the 

city  court  autibority  to  proceed  as  a  court  of 

admiralty  or  maritime  jurisdiction. 

DcrlTStloii.'— Code  dv.  i>roo.,  1 317,  aa  am.  by  L.  1896, 
ch.  046,  without  change;  origmaUy  reviaed  from  L.  1872, 
oh.  629,  i  3,  Bubda.  13,  14;  TrTL.  382,  f  106. 

§  Si.  Naturalization  of  aliens. 

The  court  shall  have  power  to  naturalise 

aliens. 

DerlTEtlon.— Code  dv.  proc.,  f  818.  as  am.  by  L.  1911, 
oh.  669,  without  ohange;  oricSnally  reviaed  from  L.  1862, 
oh.  380,  i  10,  in  ptrt. 

§22.  Removal  of  action  to  gupreme  court 

The  supreme  court,  at  a  term  held  in  the 

first  judicial  district,  may,  by  an  order  made 

at  any  time  after  joinder  of  an  issue  of  fact, 

and  before  the  trial  thereof^  remove  to  itaelf 

an  action  brought  in  the  city  court,  for  the 

purpose  of  changing  the  place  of  trial  thereof. 

Where  an  order  for  removal  is  made,  as  pre* 

scribed  in  this  section,  the  place  of  trial  must 

be  changed  by  the  same  order   to  another 

county,  and  the  subsequent  proceedings  therein 

must  be  the  same  as  if  the  action  had  been 

originally  brought  in  the  supreijae  court. 

DeriTatfoii.— Code  dv.  proo..  i  319,  without  change; 
except  to  omit  rc^erencea  to  oode  civ.  proo.,  if  344-346, 
which  are  inohidedin  U  24-26,  poat. 


copies  of  all  minutes  and  entries  relating  thereto, 
which  must  be  filed,  entered  or  recorded,  as 
the  case  requires,  in  the  ofiice  of  the  clerk  of 
the  county  of  New  York,  and  thereupon  the 
supreme  court  shall  proceed  in  said  action  as 
though  said  action  had  been  commenced  in 
said  supreme  court,  an4  idl  proceedings  had 
in  the  city  court  prior  to  the  entry  of  said  order 
of  removal  shall  be  of  like  force  and  effect  as 
though  had  in  the  supreme  court. 

DcrlTStlon.— Oode  civ.  proc..  J  SlOa,  aa  added  by 
L.  1013,  ch.  210,  without  chsaige.  £naoted  in  view  of  207 
N.  Y.  200.    See  note  to  f  18,  ante. 

{24.  Stay  on  removal  of  action. 

An  order  to  stay  proceeding,  for  the  pur- 
*pose  of  affording  an  opportumty  to  make  the 
application  for  removal,  may  be  made  by  a 
city  judge,  or  by  a  judge  authorized  to  make 
such  an  order  in  the  supreme  court,  and  with 
like  effect  end  imder  like  circumstances. 

DcrlTEtlon. — Code  oiv.  proo.,  f  346;  made  sppUoable 
by  oode  oiv.  proa,  f  810  (^ee  note,  f  22,  ante).  1 846, 
originaUy  new  in  oode  eiv.  proo.;  aee  L.  1873,  oh.  280, 

«i6,o: 

{  25.  Effect  of  removal. 

The  removal  of  an  action  or  gpecial  proceed- 
ing, does  not  invalidate,  or  in  any  maimer 
impair,  a  process,  provisional  remedy,  or  other 
proceeding,  or  a  bond,  undertaking,  or  reoo^ 
nizance  in  the  action  or  special  proceeding  so 
removed;  each  of  which  continues  to  have  the 
same  validity  and  effect,  as  if  the  removal  had 
not  been  made.  Where  bail  was  given,  the 
surrender  of  the  defendant  in  the  supreme 
court  has  the  same  ^ect.  as  a  surrender  m  the 
city  court  would  have»nad,  if  the  action  or 
special  proceeding  had  remained  therein. 

Dvlnitloii.---Code  civ.  proo^  1 346;  made  appKeable 
by  oode  dv.  proc.,  f  310  (see  1 22,^ante),    1 346,  onginaJly 
in  oode  oiv.  proo.;  aee  L.  1878,  ch.  289.  f  10. 


128.  Compulgory 
in  certain  caaea. 


to  sttprome  court 


The  supreme  court,  at  a  term  held  in  the 
first  judicial  district,  must,  on  the  motion  of 
any  party,  by  an  order  made  at  any  time  before 
the  entry  of  judgment^  remove  to  itself  an  ao- 
ti<m  brou^t  in  the  city  court  of  the  city  of 
New  York  in  the  following  cases: 

1.  An  action  to  foreclose  or  enforce  a  lien, 
for  a  sum  exceeding  two  thousand  dollars,  ex- 
clusive of  interest,  upon  one  or  more  chattels; 

2.  An  action  wherein  the  complaint  demands 
judgment  for  a  sum  of  money  onl^,  exceedins 
two  thousand  dollars,  exclusive  of  interest  and 
costs  as  taxed;  except  where  the  action  is 
brought  upon  a  bond  or  undertaking  given  in 
an  action  or  special  proceeding  in  the  same 
court,  or  before  a  justice  thereof;  or  to  recover 
damages  for  a  breach  of  promise  of  marriage; 
or  where  it  is  a  marine  cause,  as  that  expression 
is  defined  in  section  twenty  of  this  act; 

3.  An  action  to  recover  one  or  more  chattels 
the  aggregate  value  of  which  exceeds  two 
thousand  dollars. 

Upon  the  entry  of  the  order  of  removal  in 
the  office  of  the  clerk  of  the  county  of  New 
Yorkj  the  city  court  shall  proceed  no  further 
therein^  and  the  clerk  of  the  city  court  must 
forthwith  deliver  to  the  clerk  of  the  county^  of 
New  York  all  papers  filed  therein,  and  certified 


§  26.  Order  of  removal. 

An  order  of  removal  takes  effect  upon  the 

entry  thereof  in  the  ofiice  of  the  county  d^. 

Where  the  order  directs  that  the  action  be 

tried  in  another  county,  the  derk  with  whom 

it  is  entered,  must  forthwith  ddiver  to  the 

derk  of  that  county,  all  papers  filed  th«^n, 

and  certified  copies  of  all  minutes  and  entries 

relating  thereto-  which  must  be  filed,  entered, 

or  recorded,  as  tne  case  rc^ioires,  in  the  <^ce 

of  the  last  mentioned  derk. 

DaliatliMi. — Code  dv.  proo.,  f  344.  made  appHeable 
by  oode  dv.  proo..  f  810  (See  1 22,  anftti).  4344,  ongiiMlty 
new  in  oode  dv.  proo.;  aee  L.  1873,  oh.  230,  If  6^  0. 

§  27.  Power  of  justices  to  administer  oaths. 

Each  of  the  justices  may,  within  the  city  of 
New  York,  administar  an  oaiUv  or  take  a  dep- 
osition, or  the  acknowledgment  or  proof  of 
the  execution  of  a  written  instrument,  and 
certify  the  same,  in  like  manner  and  witn  like 
authority  and  effect,  as  a  justice  of  the  suprone 
court. 

Derivatloii.— Code  dv.  proo.,  |326,  without  dtance: 
originaUy  reviaed  from  Lb  1874,  di.  645^  1 8. 

S  28.  Orders  and  warrants  of  attachment. 

In  an  action  brought  in  the  court,  an  order 
cannot  be  made,  or  a  warrant  of  attachment 
granted  by  an  officer,  other  than  a  justice  of 
the  court;  and  each  provision  of  law  or  ruler 
which  empowers  an  officer,  other  than  a  judge 
of  the  court  in  which  an  action  is  brou^t,  tc 


art.  4                              PROVISIONS  RELATING  TO  PRACTICE  §§29-36 

make  2ua  order  therein,  must  be  construed  as  §S8.  Sale  of  perUbftMe  property. 

^ng  exclusive  of  an  action  brought  in  the  where  perishable  property  has  been  levied 

Ckiy  oourt.  upon,  by  virtue  of  an  execution  or  a  warrant  of 

^^  of  the  officer  making  the  levy,  by  order,  direct 

§  29.  When  court  may  relieve  from  Imprison-  the  sale  thereof,  at  such  a  time,  and  upon  such  a 

ment  notice,  as  it  deems  proper;  and  thereupon  the 

Where  it  satisfactorily  appears'  that  a  party,  P«>Perty  must  be  sold  accordingly, 
who  is'  actually  confined  in  jail,  by  virtue  of  J'^J?*'?5'~:ft*^  T',?iL°?-  J^ITS*  7i*^<^"*  change; 
an  oider.of  arrest,  or  an  execution  gainst  the  "^""^  '^^***^  ^^  ^'  ^^*'  ^-  "*»  «  *' 
person,   issued  in  an  action  brought  in  the  » o^    tx    x-.   ^.        ±          a       j 
court,  is  physicaUy  unable  to  endure  the  con-  »  »*.  Destruction  of  records  and  papers, 
finement,  and  that  he  cannot  procure  bail,  or  l^e  justices  of  the  city  court,  or  a  majority  of 
the  necessary  sureties  in  a  bond  for  the  jail  them,  may,  upon  petition  of  the  clerk  of  such 
liberties,  as  the  case  requires,  the  court,  or  court,  by  order  made  at  any  term  thereof,  direct 
iustioe  thereof,  may,  in  its  or  his  discretion,  the  clerk  of  the  court  to  destroy  any  records  or 
by  order,  direct  the  sheriff  to  rolease  him  from  papers  deposited  or  filed  in  his  office  which  the 
custody.    The  sheriff  must  obey  such  an  order,  justices  or  the  court  or  a  majority  of  them  con- 
After  such  a  release  from  an  execution  against  elude  to  be  no  longer  necessary  for  any  purpose 
the  person,  another  execution,  against  the  person  whatsoever. 

of  the  Judgment  debtor,  cannot  be  iesuea  upon  DcrlTatloii.— Oxle  dv.  proo.,  i  saoa,  as  added  by 

the  judgment;  but  the  judgment  creditor  may  ^-  ^^^^»  ^-  ^i**  ^*''**»ow*  chaoge. 
enforce  the  judgment  against  property  as  if 

the  execution,  from  which  the  judgment  debtor  ARTICLE  i 
was  released,  had  been  returned  without  his 

being  taken.  Provisions  Relating  to  Practice 

DaifattOK. — Ck)de  ohr.  proc..  1 8163,  without  ohasse  «..«..».           .                              .       -.     . 

*  SMtion35.  TednflofeourtandtraoBaetionofbufliness. 

J  M.  References  o£  qaertion.  arising  npon  |«;  gS!r«^«3^iSltSlS^SX. 

aiofixon.  38,  Direction  and  execution  of  mandates 

The  court  may,  of  its  own  motion,  or  imon  fj-  ^.•*°^*Sr1**^'*2fi?®*i 

the  apphcation  of  either  part/,  without  the  J?;  Notoceaftrf.l«ndnate.ofle«e. 

oooaent  of  the  other,  by  order,  direct  a  reference,  42.  Fkyment  of  mon«y  into  oourt. 

to  determine  and  report  upon  a  question  of  *2'  S!^'?SS2lIfl2^iS!lS5"!SS^^^M— i^ 

tact,  arising  upon  a  motion,  in  any  stage  of  an  B>«nt. 

action.  4S.  BuIm  of  oourt. 

Dulialiaa.— Cod.  oir.  woo.,  I M78,  iritbint  oMage;  .  «.    _              . 

origiii.Uy  t«viMd  from  L.  1875,  ch.  479, 1 55,  in  put.  %  86.  TennS  01  COOft  tXtA  tnUUKCtiOn  01  DOSi- 

i  U.  References  of  isauaa  for  ttiid.  "•??•         ^,     ,                  r     ^u    x         ^■ 

™« .  _         ... ^  The  court  is  always  open  for  the  transaction 

fJr^^^ti^'^'ljk  *      J?**^;k°''.."?S-  of  any  business,  for  whicTnotioe  is  not  required 

^.fi?''^Jk^^t  ***5?'  P«*ty.  .ftho"*  *^«  to  be  given  to  ail  adverse  party.  Thejurtfcesof 

consent  of  the  Others  direct  a  trial  of  the  is-  j^e  oCTirt,  or  a  majority  of  them,  from  time  to 

ruiSf  &*'eS;.^ndrif?SL*'a^c<^'2St,^s  ^^j^Ark'i^'f'^r^r^ 

l^.fnt'-^SirJUn'T'^  tL  decieiok  of  SS^^^^  the"dSn^f  S   ffij 

w**t'i*Z^'^i.?^.^r-5.,     T  ",^"' '"*"*  deei^ate  tfie  trial  terms  at  which  jurors  ar^ 

&i..^r^^^^  f„'*^'  "J?'*?.*^  "7  wxin'"^  to  attend;  ««<»  ««!«»  the  justice  to 

Ao^«f«^i^r^J  J^S»*^?^'.  ^I.*"!?^  I««ide  and  attend  at  each  of*the  teiiw  so  ap- 

S^f  M,r.3S.!l.=  fi^Ti-i  *.^V^?'  «*  *^  '*^  pomted.    In  case  of  the  inability  of  a  justice  to 

E^»ifih.w^^  «f  f  if^'n  "^  ^*'?\k'  •"***  P«**<1«  o'  attend,  another  justfoe  may  preside 

spewfic  questions  of  fact,  involved  in  the  issue.  J,  attend  in  his  place.    Ea^h  trial  and  special 

i,^Sn^»fiii.  Sa  H!bSr!^£lil^''.!^  term,  must  be  held  by  one  justice.   Two  or  more 

Vised  from  code  of  proo..  f  271,  introduotovy  duiuae.  special  OT  trial  terms  may  be  appointed  to  be 

.  ^BA   T\ •-*  ^^   ^  J  d  J-         M  m    M.      J  held  at  the  same  time. 

JJ?;.  r?*1?^  ^^  ^^^^  ""'  '*^  ""*  '^''  lltrtTatlon.-Code  civ.  proc.,  f  324.  a-  am.  by  L.  1902. 

aunons  OI  law.  ^  51g^  without  dumse;  oriainaUy  revised  from  L.  1«72, 

The  time  within  which  the  decision  of  the  «*»•  *2«.  1 4.  third,  fourth  and  seventh  sentences. 

oourt  upon  a  trial  by  the  court  of  an  issue  of  .  ^^   «,           ^       _.      ^  ^    .      ^     ^t. 

fact  or  of  law  must  be  filed  is  ten  days  after  the  §  36-  Terms  of  court  and  designation  thereof. 

cause  is  finally  submitted.     The  decision  of  Each  t^m  so  appointed  must  be  held  at  the 

the  court  upon  the  trial  of  the  whole  issues  of  city  hall  in  the  city  of  New  York,  except  that 

fact  is  sufficient  if  it  directs  the  jud^ent  to  auxiliary  or  additional  parts,  for  the  transaction 

be  entered  thereupon;  but,  if  so  required  by  a  of  any  business  specified  in  the  appofkitmeiit, 

party  appealing,  the  justice  by  whom  the  de-  may  be  held  elsewhere  within  the  city  of  New 

cision  was  made,  must,  within  ten  days  after  York^  as  designated  in  the  appointment.    An 

the  appeal  is  perfected,  and  notice  thereof  and  appointment  must  be  publish^  in  two  news- 

of  the  requirement  is  given  to  nim,  make,  and  papers,  published  in  the  city  of  New  York,  at 

file  with  the  clerk,  a  special  decision,  stating  least  once  in  each  week,  for  three  successive 

separately  the  facts  found,  and  the  conclusions  weeks,   before  a  term   is  held   in   pursuance 

of  law.  thereoif. 

Dcrlfatioii.— Code  civ.  dtoo.,  f  3173,  without  change  I>cfflTaMon.— Code  dv.  proc.,  1325,  without  diange. 

of  substance;  orisfnaUy  revised  from  L.  1872,  ch.  029,  f  4,  Ordinal  derivation:  first  sentence  from  L.  1875,  ch.  479. 

in  pwt.  |a8;lastsentenee,new. 


§137-42 


NEW  YORK  CITY  QOVKT  ACT 


art.  4 


i  87.  Bzectttjon  of  mandates  without  tiie  city. 

A  mandate  of  the  court  can  be  executed  only 
within  the  city  of  New  York,  except  aa  follows: 

1.  An  execution  u]X)n  a  judgment  rendered 
therein,  for  a  sum  exceeding  twenty-five  dollars, 
may  be  issued  out  of  the  court,  tested  in  the 
name  of  the  chief  justice  thereof,  to  the  sheriff 
of  any  county,  wherein  the  jud^^ent  has  been 
duly  docketea; 

2.  A  subpoena  may  be  served  within  eithv  of 
the  counties  of  Richmond,  Kings,  Queens,  or 
Westchester; 

3.  A  warrant  to  apprehend  a  witness  for  a 
failure  to  obey  a  subpoena,  may  be  executed  by 
the  sheriff  of  the  city  and  county  of  New  York, 
or  a  marshal  of  that  city,  within  either  of  those 
counties. 

4.  An  order  duly  niade,  in  an  action  or  special 
proceeding  pending  in  the  court,  requiring  the 
performance  of  an  act  by  a  party  thereto,  or  by 
an  officer,  may  be  served  upon  a  person  bound 
to  obey  the  order,  and  his  obedience  thereto  may 
be  required  in  any  part  of  the  State; 

5.  An  order  to  show  cause,  why  a  person 
should  not  be  punished  for  a  contempt  of  the 
court,  may  be  served  by  any  person  in  any  part 
of  the  State; 

6.  A  warrant  to  apprehend,  and  bring  before 
the  court,  a  person  cnaiged  with  such  a  com- 
tempt,  may  be  executed  by  the  sheriff  of  the  city 
and  county  of  New  York,  or  a  marshal  of  that 
oity,  in  any  part  of  the  State; 

7.  The  word  "city"  as  used  in  this  section 
shall  be  construed  to  mean  and  apply  to  the 
territoiy  within  the  city  of  New  Voik  as  it  ex- 
isted and  was  constituted  prior  to  the  sixth  day 
of  June,  eighteen  hundred  and  ninety-five. 

D«rifa«loii.~Code  dv.  pro«., J  338,  m  am.  by  L.  1910, 
oh.  088.  without  ohango.  Bobd.  7,  inserted  beoauee  of  the 
limitatioii  in  Greater  New  York  oharter.  f  1346.  1 388, 
OiisinAlly  rerieedlrom  L.  1879,  eh.  479, 1 40. 

S  88.  Direction  and  execution  of  mandates. 

In  an  action  brought  in  the  courts  an  order  of 
arrest,  a  warrant  of  attachment,  an  execution,  or 
a  requisition  to  replevy  a  chattel,  must  be  di- 
rected to  and  executed  by  the  sheriff.  Any  other 
mandate,  which  must  have  been  directed  to  and 
and  executed  by  the  sheriff  of  the  city  and 
county  of  New  York,  if  it  issued  out  of  the 
supreme  court,  may,  where  it  issues  out  of  the 
dty  court,  be  directed  to  and  executed  either  by 
that  sheriff,  or  a  marshal  of  that  city,  named 
therein.  A  marshal  is  entitled  to  the  same  fees 
as  the  sheriff  upK>n  a  mandate  directed  to  him, 
or  upon  the  service  of  a  summons;  and  each  pro- 
vision of  law,  relating  to  the  execution  of  a  man- 
date by  the  weriff ,  and  the  power  and  control  of 
the  court  over  the  sheriff  executing  the  same, 
applies  to  the  marshal.  The  return  of  a  marshai 
to  such  a  mandate,  or  his  certificate  of  the  exe- 
cution thereof,  or  of  the  service  of  any  paper 
served  by  him,  has  the  same  force  and  e^ect,  as 
the  like  return  and  certificate  of  a  sheriff. 

DcilfaUoa.—<>ode  dv.  proo..  f  339.  as  am.  by  L.  1896, 
oh.  946^  without  ehanfe;  oriKinaUy  revised  from  L.  1866. 
oh.  400.  |S  2.  3:  L.  1872.  eh.  629.  |  8;  second  Mnteooe; 
L.  1876.  eh.  626;  aee  also  2  R.  L.  384.  1 114. 


for  the  defendant's  costs,  not  more  than  two 
days; 

2.  Notice  of  an  application  for  judgment 
upon  the  ^und  that  a  demurrer,  answer  or 
reply  is  frivolous;  notice  of  a  motion  to  strike 
out  a  sham  answer  or  a  sham  defense;  notice  of 
an  application  for  judgment  upon  the  defend- 
ant's default,  or  of  the  execution  of  a  reference, 
or  writ  of  inquiry  or  of  an  assessment  thereupon; 
not  less  than  two  days; 

3.  Notice  of  the  justification  of  bail,  not  less 
than  two,  nor  more  than  tea  days; 

4.  Notice  of  a  motion,  other  Uian  a  motion 
specified  in  subdivision  second  of  this  section, 
not  less  than  four  days;  but  the  court  or  a  jus- 
tice thereof  may,  upon  an  affidavit  showing 
grounds  therefor,  prescribe  a  shorter  time,  by  an 
order  to  show  cause; 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an 
issue  of  law;  notice  of  any  hearing,  the  time 
for  serving  which  is  not  expressly  prescribed  in 
either  of  the  foregoing  subdivisions  of  this  sec- 
tion, or  elsewhere  in  uiis  act,  not  less  than  five 
days; 

6.  Notice  of  taxation  of  costs,  not  less  than 
two  days;  except  where  all  the  attom^s,  serv- 
ing and  served  with  the  notice,  reside  or  have 
their  offices  in  the  dty  of  New  York,  in  winch 
case,  one  day's  notice  is  sufficient. 

7.  But  this  section  does  not  apply  where  sp^ 
cial  provision  has  been  made  for  certain  manne 
causes. 


§89.  Time  for  service  of  notice. 

The  time  for  personal  service  of  certain  no- 
tices, in  an  action  brought  in  the  court,  is  as 
follows: 

1.  Notice  of  justification  of  the  sureties,  in  an 
undertaking  given  by  the  phiintiff,  as  security 


Derimtloii.— Code  eir.  proo.,  |3161,  as  am.  by 
L.  1902,  oh.  616,  without  ohaJice  of  suhetanee;  oti^natfy 
revised  from  L.  1872;  eh.  629,  1 6,  in  pari,  and  1 14; 
L.  1874,  oh.  626,  1 2;  L.  1876,  di.  479.  ||  17,  60.  and  61. 
subd.    10. 

{40.  Notice  of  trial  and  notes  of  issue. 

Notice  of  trial  of  an  issue  triable  at  a  term  of 

the  court  may  be  given  for  any  day  of  the  term. 

A  note  of  issue  must  be  filed  at  least  two  dam 

before  the  day,  or  the  oommenoement  of  the 

tenn^  for  whi<m  the  notice  of  the  trial  is  giv^i: 

and  it  must,  in  addition  to  the  matter  requirea 

to  be  statea  in  a  note  <^  issue  in  actions  m  the 

sui)reme  court  state  the  day  or  the  t^m,  for 

which  the  notice  has  been  given.   But  this  seo- 

tton  does  not  apply  where  special  provision  has 

been  made  for  certain  marine  causes. 

D«lfa4loii.-- Code  dv.  proo..  |3168,  as  am.  b^ 
L.  1902,  oh.  616,  without  ohante  of  substance. 

§41.  Depositions. 

The  application,  to  the  court,  of  the  provi- 
sions of  law  rdating  to  depositions  taken  with- 
out the  State  for  use  withm  the  State  are  sub- 
ject to  the  following  qualifications: 

1.  The  words,  "the  city  and  county  of  New 
York,  or  either  of  the  counties  of  Richmond^ 
Kings.  Queens,  Bronx  or  Westchester  ",  must  be 
regs^ed  as  substituted,  in  place  of  the  wordsL 
''tne  State '',  wherever  those  words  are  used 
with  respect  to  the  locality  of  a  witness; 

2.  Interrogatories,  framed,  can  be  settled  only 
by  a  justice  of  the  court; 

3.  A  commission,  or  order  to  take  depoeitionsy 

issued  or  granted,  may  be  executed  either  within 

or  without  the  State. 

DcrlTation.— Code  dv.  proo.,  1 3171,  without  ehansn 
of  substance;  originaUy  revised  from  L.  1862,  oh.  389,  f  & 

(42.  Payment  of  money  into  court. 

Money  paid  into  the  oourt,  pursuant  to  any 
provision  of  this  act,  must,  unless  the  court 


SPECIAL  PROVISIONS  FOR  MARINE  CAUSES 


othetwise  direote,  be  paid  directly  to  the  cham- 
berlaiD  of  the  city  of  New  York,  to  the  credit  of 
the  cftuae  in  which  it  ie  paid. 

de  dv  pixM..  I  SIM,  irithout  OuBtt; 

ran  L,  iSiB,  ch.  479. 1  IS,  iMt  wDtcuoL 


iit,  NoD-Kcceptanceandjiutificationofball. 
The  time  for  taking  certain  proceedings,  in  an 
action  brought  in  the  court,  ia  aa  fcdlows: 

1.  Service  of  notioe  of  non-acoeptance  of  boil, 
within  five  daya  aft«r  the  delivery,  to  the  plain- 
tiff'! attwney,  of  cfitified  copies  of  the  order  (rf 
aneat,  return,  and  undertaking; 

2.  Service  of  notioe  of  juDtifioation  of  the  bail, 
within  6ve  days  after  service  of  the  notioe  epeci- 
fied  in  eubdiviaion  first  <tf  thia  aeetion; 

3.  Service  of  notice  of  exception  to  the  aure- 
tiM,  in  an  undntaking  given  by  tiw  plaintiff,  as 
■ecurity  for  the  defendant's  coate,  within  two 
daya  after  awvioe,  upon  the  defendant's  attor- 
ney, of  a  written  notioe  of  the  filing  thereof;  and 
service  of  notice  of  t^  juatification  of  the  aame, 
CH  nenr  auratiee,  witjiia  twodaya  aftec  aervioe  of 
the  notioe  <A  eze^tirai. 

DcrirattaB.— Coda  tir.  mw.,  1 3168.  irittunt  ahuwa: 
wIshuUr  mind  lam  L.  1S76,  ch.  179,  H  16,  17.  >Dd 
•obd.  9  of  t  Bl. 

|4A.  Proof  aecenary  to  obtain  wamat  of 


In  order  to  entitle  the  plaintiff  to  a  warrant 
of  attachment  against  ^perty,  he  must  show 
by  affidavit  to  the  satiafaction  of  the  justice 
granting  it,  as  follows: 

1.  That  a  sufficient  cause  of  action  exists 
against  the  defendant  to  recover  damages  for 
one  or  more  of  the  following  causes: 

a.  Breach  of  contract,  express  or  implied. 
Other  than  a  contract  to  mairy; 

b.  Wron^ul  conversion  of  personal  property; 

c.  An  injury  to  person  or  property,  in  con- 
aequence  of  negligence,  fraud  or  other  wrongful 
act: 

a.  A  wrongful  aet,  nedeot  or  default  by 
which  the  decedent's  death  was  caused,  where 
the  cause  of  action  arose  in  this  state  before  or 
after  the  passage  of  this  act,  and  the  action 
is  brought  by  an  executor  or  administrator 
against  a  natural  person,  who,  or  a  oorpar»-  ' 
tion  which,  would  nave  been  liable  to  an  action 
in  favor  of  the  decedent  by  reason  thereof,  if 
death  had  not  ensued. 

2.  The  amount  of  the  damages  claimed, 
which,  if  action  is  to  reoover  damages  by 
breach  of  contract  must  be  stated  ovir  and 
above  all  counterclaims  known  to  the  plaintiff. 

3.  That  the  case  is  within  one  of  Ute  foUotv- 
ing  subdivisions: 

a.  That  the  d^endaut  ie  a  foregin  corpora- 
tion, or  being  a  natural  person  is  not  a  resident 
of  the  State; 

b.  That  the  defendant,  being  an  adult  and 
a  resident  of  the  borough  of  Manhattan  in  the 
dty  of  New  York,  has  departed  from  the 
State,  with  intent  to  defraua  his  creditors,  or 
to  avoid  service  of  the  summons,  or  keeps  him- 
self concealed  therein,  with  like  intent;  or  that, 
after  proper  and  diligent  effort  to  ascertain  the 
place  of  the  sojourn  of  such  a  resident  adult 
defendant,  the  same  cannot  be  ascertained; 

c.  That  the  defendant,  being  an  adult,  has 
removed,  or  ia  about  to  remove,  property  from 
the  State,  with  intent  to  defraua  his  creditors, 
or  that  he  has  assigned,  diaposed,of,  or  secreted, 


,.  ^_  ,,     iththeliL  _ 

d.  llat  the  defendant, 
a  resident  of  that  borouf 
oualy  without  the  Unite 
six  months  next  before 
warrant,  and  has  not  mai 
poson  upon  whom  to  aer 
oehalf,  provided  by  law; 
'  inger 
i^ci 
Ed  t« 

tory  within  the  city  of  N( 
ana  was  constituted  prioi 
June,  d^teen  hundred  t 
DerltallaB.— Cod*  dv.  pn 
L.  1899.  oh.  39S.  nppMnc  is  t> 
dv.wM.,t«8B.  TEtJMtpuw 
I3U.  13109,  oriain>II]r  mla 
'"  —  *7.  fauTuui.  Iw 
1806,  sh.  878,  L.19ie 
rerlaad  from  oodi  ol  pi 

i  U.  Rtdes  of  court 
The  justices  of  the  coi 
them,  may,  from  time  to 
of  practice  for  the  oourt, 
this  act,  or  with  the  gem 
established  as  prescribed  i 
of  the  Judiciary  Law.  1 
practice  in  the  court,  as 
plicable  thereto. 

DsriTsfimi. — Coda  dv.  nroe. 
ah.  05,  without  sbuiMi  oivil* 
xb.in.iM. 

ARTICI 
Spsdal  Provisions  fen 


«7.  CoDtmli  of  oideT  ol 


BO.  FurtMT  [nTulaiH  i 

baton  tMota. 
Bl.  bdlvifapiidtaftB 
S3.  CaaSiiaiHatofd«f«i 
B3.  RMan  ol  prooaadlii) 
U.  Fiooaadiiivaftwral 
SB.  TtUL 
IS.  Ordiouy  adioD  (or  < 

i  46.  Airoit  hi  certain 
.  In  an  action  in  favw  of 
belonging  to  or  on  boan 
merchant  service,  to  rem 
assault,  battery  or  false 
mitted  on  board  the  vesse 
or  in  a  place  without  th 
plaintiff  may  apply  for  a 
accoimiany  the  summona, 
the  effect  specified  in  the 
plaintiff  may  commence  i 
action  in  the  ordinaiy  mi 
ing  for  such  order.  If  suci 
the  proceedings  in  the  t 
ducted  as  prescribed  in  tl 
tices  of  the  court,  or  a  mi 
from  time  to  time,  by  one 
attested  by  the  hands  of 
the  same,  and  filed  with  t 
manner  m  which  an  apF 
order  may  be  made,  and  ' 
undertaking  may  be  dia 
regulations  are  so  eetabi 
whom   the  application  ii 


r; 


§§47-64  NEW  YORK  CITY  COURT  ACT  art  6 

discretion,  require  or  dispense  with  an  under-  public  heyday,  be  paid,  by  the  sheriff,  into 

taking  thereupon.  court,  to  the  credit  of  the  action. 

DetfTOtton.— Code  dv.  proo.,  f  3177.  without  ohance;        DcrlTStton.— Code  dv.  proe..  1 3181,  without  ehao«e; 

orisinaUy  revised  from  L.lS72,di.  629.  §6,  m  port.  orisiaAUy  rarioed  f lom  2  R.  L.  383^389;  L.  1873,  eh.  620. 

i  5.  in  part. 

§  47.  Contents  of  order  of  arrest.  . 

The  order  of  arrest,  granted  as  prescribed  in        §  »!•  ^^^  <>'  deposit  after  return, 
the  last  section,  must  require  the  sheriff  to        At  any  time  after  the  return  of  the  shei^ff, 

arrest  tie  defendant,  and  to  bring  him  forth-  and  before  final  judgment^  a  justice  of  the  court 

with  before  the  court,  at  the  chambers  thereof;  may  admit  a  defendant  in  custody  to  bail,  or 

or  if,  when  he  is  arrested,  the  court  is  not  in  allow  him  to  make  a  deposit;  and  may  direct 

session  at  chambers,  to  hold  him  to  bail,  in  a  his  release,  upon  his  giving  bail  or  making  the 

sum  specified  in  the  order,  for  his  personal  at-  deposit  accordinj^ly.    The  sum  to  be  deposited, 

tendance  at  the  opening  of  the  court,  on  the  or  the  sum  specified  in  the  undertaking  of  the 

next  day  thereafter,  when  it  is  in  session  at  the  bail,  must  be  fixed,  and  the  sureties  on  the 

chambers  thereof.    The  order  must  abo  direct  undertaking  must  be  approved,  by  the  justice; 

that  the  defendant  be  summoned  to  answer  who  must  oe  satisfied,  bj^  their  exammation, 

the  complaint  in  the  action  forthwith.    There-  or  by  other  proof,  respecting  their  sufficiency, 

upon  the  summons  must  conform  to  the  order.  The  undertaking  must  be  to  the  effect  that  the 

©erifatloD.— Code  dv.  proe..  5  3178,  without  change;  defendant  will,   at  all  times,   render  himself 

originally  revised  from  2  R.  L..  383-389;  L.  1872.  oh.  629,  amenable  to  any  mandate  which  may  be  issued, 

I  ^-  to  enforce  a  final  judgment  against  him  in  the 

§  48.  Proceedings  on  arrest.  action. 

The  sheriff,  upon  arresting  the  defendant,  ^^S^i^^^^^fn^i^^.^l^^t^. 

by  virtue  of  such  an  order,  must,  at  the  same  §  5;  in  part, 
time,  serve  upon  him  the  summons,  and  also  a 

copy  of  the  order  of  arrest,  and  of  the  papers  5  W.  Confinement  of  defendant, 
upon  which  it  was  granted.  He  must  forthwith  Unless  bail  is  given,  or  a  deposit  is  made,  as 
bring  the  defendant  before  the  court,  at  the  prescribed  in  tli^  last  three  sections,  Uie  de- 
chambers  thereof,  if  the  court  is  then  in  session  fendant  must  remain  in  the  jail  by  virtue  a£ 
at  chambers;  otherwise,  unless  bail  is  given,  as  the  order  of  arrest,  until  final  judgment  in  the 
prescribed  in  the  next  section,  he  must  take  action;  and,  if  the  judgment  is  against  the 
the  defendant  to  the  jail  of  the  city  and  county  defendant,  until  the  return  of  an  execution 
of  New  York,  for  the  confinement  of  prisoners  against  property,  issued  thereupon.  But  the 
in  civil  causes.  The  keeper  thereof  must  con-  court  must  direct  him  to  be  brought  into 
fine  the  defendant  therein.  On  the  next  day  court,  at  the  time  of  the  trial:  aiul  it  may^  in 
thereafter,  when  the  court  is  in  session  at  its  discretion,  direct  him  to  oe  brought  mto 
chambers,  the  sheriff  must  take  the  defendant  court  at  any  other  time.  In  either  case^  he 
from  the  jail,  and  bring  him  before  the  court,  must  be  taken  from  the  jail,  and  brou^t  into 

Derivatloii.~Code  civ.  proc.,  f  3179,  without  change;  COUrt  accordingly. 


oijginally  reviwxi  from  2  R.  L.  3®-S89;  L.  1872,  oh.  S29.         |>eriT»tk».-Code  dv.  proo..  I  3183.  without  ehasM; 
15.  in  part.  originaUy  reviaed  f rom  2  B,.  h.  d&-Z»d;  L.  1872,  cSTSw, 


§  49.  Bail  or  deposit  before  return. 


1 5,  in  part. 


The  defendant  ma^  give  bail,  by  delivering  §  W.  Return  of  pffoceedings. 

to  the  sheriff  a  written  undertaking  to  the  Tlie  sheriff,  after  serving  the  summons  and 

plaintiff,  in  the  sum  specified  in  the  order  of  executing  the  order  of  arrest,  must  make  a  full 

arrest,  executed  by  one  or  more  sureties,  to  return  of  his  proce^ings  thereupon,  to  the 

the  effect  that  the  defendant  will  attend  in  court  at  chambers.    The  return  must  be  made 

person  at  the  opening  of  the  court,  at  the  forthwith,  unless  the  oourt  is  not  then  is  seaaion 

chambers  thereof,  on  the  next  day  thereafter,  at  chambov;  in  whidi  case,  it  must  be  made 

when  it  is  there  m  session;  or  he  may  deposit  immediately  after  the  opening  of  tl^  oourt,  on 

with  the  sheriff  the  sum  specified  in  the  order-  the  first  day  thereafter,  when  it  is  there  in 

of  arrest.    In  ^ther  case,  the  sheriff  must  forth-  session.    If  the  defendant  has  given  bail,  the 

with  release  him  from  custody.  undertaking  of  the  bail  must  be  returned,  to 

DerlvatlaB.— Code  oiv.  proc.,  f  3180.  without  efaange;  be  delivered  to  the  plaintiff  when  the  court  00 

originaUy  reviaed  from  2  R.  L.  383-380;  L.  1872.  oh.  directs. 

629.  i  5.  m  part.  D«rlTattoii.— Code  eiv.  proc..  f  8184.  without  change; 

§50.  Further  provisions  relating  to  ball  or  PFft^^^^T^^  from  2 R. L. 383-380; L.  1872. eh. «». 

deposit  before  return.  '        *^ 

Where  bail  is  given,  as  prescribed  in  the  last  §  W-  Proceedings  after  return, 
section,  the  officer  taking  the  acknowledgment  Unless  both  parties  sooner  appear,  the  court 
of  the  undertaking,  must,  if  the  sheriff  so  re-  must  wait  one  nour  after  the  return;  or,  if  the 
quires,  examine  under  oath,  to  a  reasonable  defendant  has  given  bail,  one  hour  after  tiie 
extent,  the  persons  offering  to  become  bail^  opening  of  the  court.  As  soon  after  the  parties 
concerning  their  property  and  their  circum-  appear,  or  after  the  expiration  of  the  hour,  as 
stances.  The  defendant  m&v  give  bail,  or  tJae  business  upon  which  the  court  is  then  en- 
make  the  deposit,  immediately  upon  his  ar-  gaged  will  Dcrmit,  the  court  must  take  up  the 
rest,  at  any  hour  of  the  day  or  night;  and  he  cause.  If  the  plaintiff  does  not  then  api>ear»  a 
must  have  reasonable  opportunity  to  seek  for  judgment  dismissing  the  complaint,  with  coats, 
and  to  procure  bail,  before  being  committed  must  be  rendered.  If  the  defendant  does  not 
to  jail.  Where  a  deposit  is  made,  the  money  then  attend  in  person,  the  plaintiff  must  then 
deposited  must,  before  the  expiration  of  the  make  his  complaint,  and  the  defendant's  de- 
next  day  thereafter,  not  being  Sunday  or  a  fault  must  be  entereid.    If  the  plaintiff  appears 

tm 
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art.d  SUMMONS  AND  PLEADINGS  U  56-59 

and  the  defendant  attends  in  person,  the  plead*  whereupon  iibe  summons  must  correspond  to  \ 

in^  must  then  be  made,  and  issue  must  be  the  order.    Theorder  must  be  indorsed  upon  or  ^' 

jomed.    The  pleadings  may  be  oral  or  written;  annexed  to  the  summons;  and  a  copy  thereof 

if  they  are  oral,  the  clerk  must  enter  the  sub*  must  be  deltTared  with  a  oopjr  of  the  summons. 

stance  thereof  in  the  minutes.    If  either  party  The  justice  may,  in  his  discretion,  as  a  condition 

desires  a  trial  by  a  jury,  he  must  demand  the  of  granting  the  order,  require  the  plaintiff  to 

same,  at  the  time  of  the  joinder  of  issue;  other-  give  an  undertaking,  with  one  or  more  sureties,  ^ 

wise  the  issue  must  be  tried  by  the  court,  with-  to  the  effect  that  the  plaintiff  wiU  pay  any  judg-  f 

out  a  jury.  ment  which  may  be  rendered  against  him  in  the 

DolfBtaoB.— Code  dv.  proo.,  1 3185,  without  change;  action,  not  exceeding  a  sum,  specified  in  the  ' 

prisin«Uy  revioed  from  3  R.  L  383-380;  L.  1872,  eh.  629,  undertaking,  wfaich  must  be  at  least  two  hun- 

•^•''^P^-  dreddoUiS;  • 

i  65.  Trial.  ^'  Where,  an  order,  directing  service  of  the 

Where  trial  by  jury  is  duly  demanded,  the  ««^??«>°?  ^I^^ut  the  city  of  New  York  or  by  *  - 

court  at  chamb^  miwt  direct  the  i^ueto  be  P^^bhcaiion,  is  gmnted,  the  summons  must  state 

SSl  tf  l^«l^T^min  In^  w?^«  «.  I?  **»fc  ^^  time,  within  which  the  defendant  must 

tried,  at  a  tnal  term    upon  such  notice  as  it  -erve  a  codv  of  his  answer  is  ten  davs  after  serv- 

deems  proper,  or  without  notice:  it  may  also  f^e  » <»py  oi  nis  answ,  is len  oays  aiter  serv- 

direct  fliat  tile  action  have  a  pr^ference^upon  ?*J?«*^  ^I'^n^A^SifL^^lt^^^ 

the  day  calendar,  either  generally  or  for  apartic-  tJ^^^  reqmnng  ihe  drf^^dant  to  answw 

ular  day;  and  it  may  give  such  direction  as  it  ^^^  «^2-^  ^™^'  ^  ^"^  '«^'  *«  R^ 

deems  pA)per,  with  r^pect  to  filing  a  note  of  ^^  «V*^.  »^*'?^'  K^  ^  ^^5  specifioi 

issue.    ^We  a  trial  bVjury  is  not  duly  de-  ?^  **"«  subdivision  is  granted  the  justice  grant- 

ma5ded,orwherethedef^d%isindefaullthe  ]^^ ^t^^^^l^!^il^\^^^^^ 
evidence  must  then 
either  at  chambers 

term,  as  the  court  -«  w«^..^v^«  «^^ vw,  ^^  .-^ 

given;  and  thereupon  final  judgment  must  be  ^^W^  „^^^  ««u„»i  •„  „«^  ;„  ♦uu  <u./.f;»n 

rendered.    But  the  issue  must  be  appointed  to  be  AT^®  ^^"2^  J'*7     as  used  m  th»  section 

tried,  within  six  days  after  the  jolSder  thereof,  ^^  ^S?fW.^f^TM!S.  Y^^         ^^^ 

nnlAiU  KnfK  r^arHp.  ft««.nf  f^  *  iA«.r*»,.  fima-  nr  I  t€rntory_  within  the  City  of  New  Yorkasit  _ex- 


time.    The  trial  cannot  be  adjourned,  without  8J5r3'?SS5^^ 

the    consent    Ot    both    parties,    beyond    three  York  charter.  §1345:^3165.  orisinaUy  revised  from 

calendar  months  from  the  joinder  of  issue.  !»•  1872,  eh.  629, 1 5,  fai  part;  L.  1874,  eh.  645,  §  l,  In  part. 

HerlTBtlon. — Code  dv.  proc.,  1 3186,  without  chaqse; 

oricinally  reriaed  frooi  2  R.  L.  888>889;  L.  1872.  ch.  <^,  {  M.  SerVice  of  plsadfalgB. 

§6,  in  pvt.  ,j,j^^  ^^^^  within  which  a  defendant  must 

§M.  Ordinary   action   for   ewteiii   ouriae  Amanda  copy  ^  the  complain^^ 

causM.  delivered  at  the  time  of  the  delivery  of  a  copy  of 

-,..*..          .  ^ .  ^,       1  •  xj«  *  the  summons  and  the  time  within  which  the 

This  act  does  not  prev^t  the  plaintiff  from  plaintiff  must  serve  the  same,  after  a  demand 

commencmg,  and  conducting  m  the  ordinary  thereof,  and  the  time,  within  which  a  cOpy  of  a 

manner,  an  action,  for  a  <»use  specified  in  sub-  pleading,  subsequent  to  the  complaint,  must  be 

division  second  of  section  twenty  Of  this  act.  ^^  Ifter  th^service  of  a  copy  of  the jpreced- 

■^!****":llS^*  o^o^T^iio^iS'  r*teS  ^^•SfS'  ing  pleading,  is  the  same  number  of  days,  as 

oncinally  reviaed  from  2  R.  L.  383-389;  L.  1872,  ch.  629,  "r®.  *jV~(70»    "  "   ^  »«.*-»  ***»***^/^           jV'  jT 

isTinpart.                                       .  statedmthesummons,  Within  which  the  defend- 
ant is  required  to  serve  a  copy  of  his  answer, 

ARTICL.S  A  ^^^^  service  of  the  sununons.    But,  except  as 

AKiicMS  o  otherwise  prescribed  inseolion  fifty-four  of  this 

Siunnums  and  Pleadings  *^>  *  defendant,  arrested  before  answer,  has 

^^  ten  davB  after  tb«  ai<eBt»  within  which  to 

Section 67.  Summon*.  .demand  a  copy  of  the  complaint  or  to  serve  a 

S:  iS^SS  ortSSSSe  without  the  city  or  by  «>Py  ^^  J«  ^^^V  wUie  case,  requires;  and 

publication.  judgment  must  be  stayed  accordingly. 

60.  Counterclaims.  DertTatlon.— Code  civ.  proc..  i  3166.  without  change 

.  ._    _  of  •ttbstanoe;  orig^naUy' reviaed  from  L.  1872,  eh.  629,  §  5. 

§  57.  Slimmoqg.  in  part;  L.  1874.  oh.  545.  11^  in  p«rt. 

The  summons,  in  an  action  brought  in  the  .  »^    „      ,       *                     .^     ^  *t.    ^.x- 

court,  must  state  that  the  time,  wiSiin  which  .   §  59.  Scmce  of  summons  without  the  city  or 

the  defendant  must  serve  a  copy  of  his  answer,  hy  publication. 

is  six  days  after  the  service. thereof,  exclusive  of  An  order,  directing  the  service  of  a  summons, 

the  day  of  service;  except  in  one  of  the  following  either  without  the  city  of  New  York,  or  by 

cases:  publication,  may  be  granted  by  the  court,  or  by 

1.  A  justice  of  the  court  ma^.  upon  satisfac-  a  justice  thereof;  but  only  in  a  case,  where  a 

tory  proof,  by  affidavit,  that  either  the  plaintiff  warrant  of  attachment  has  been  issued,  as  pre- 

or  the  defendant  resides  without  the  pity  of  New  scribed  in  section  forty-four  and  personal  service 

York;  or,  where  there  are  two  or  more  plaintiffs,  of  the  summons  cannot  be  made,  with  due  dili- 

or  two  or  more  defendants,  that  all  the  plaintiffs  genccj  within  that  city.    The  plaintiff,  when  he 

or  all  the  defendants  reside  without  tnat  city,  applies  for  such  an  orcfer,nnist  show  by  affidavit, 

direct,  by  an  order,  that  the  defendant  be  sum-  to  the  satisfaction  of  the  court  or  justice,  that 

moned  to  answer  within  a  shorter  time,  specified  the  case  is  within  this  section.    Whwe  an  order 

therein,  not  less  than  two  days  after  tne  service  is  granted,  as  prescribed  in  this  Miction,  service 

of  tiie  summons,  exclusive  of  the  day  of  service;  of  the  summons  without  that  city  may  be  made. 


'3. 
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aa  directed  in  the  order,  either  within  or  without 
the  State.  The  provisions  of  law  relating  to  the 
personal  service  of  the  summons  on  a  defendant 
without  the  State,  or  by  {)ublication,  in  an  ac- 
tion in  the  supreme  court  in  which  a  warrant  of 
attachment  has  been  granted,  including  the 
enforcement  and  satisfaction  of  the  judgment, 
apply  to  the  service  or  publication,  pursuant  to 


ment  is  in  f avw  of  the  plaintiff ,  and  exceeds  two 
thousand  dollars,  exclusive  of  interest  and  costs 
as  taxed;  except  where  the  action  is  bioufht 
upon  a  bond  or  undertaking  given  in  an  action 
or  special  proceeding  in  the  same  court  or  before 
a  justice  thereof;  or  to  recover  damages  for  a 
breach  of  promise  of  marriagej  or  where  it  is  a 
marine  cause,  as  that  expression  is  defined  in 


such  an  order,  and  to  tne  proceedings  relating    section  twenty  of  this  act; 


to  the  same,  and  subsequent  thereto;  substitut- 
ing in  such  provisions  the  words,  "  the  city  of 
New  York  ",  in  place  of  the  words,  "  the  State  **, 
whereever  the  latter  worda  occur.  If  the  defend- 
ant is  a  resident  of  the  city  of  New  York,  the 
order  must  also  direct  that  a  copy  of  the  sun>- 
mons,  complaint,  and  order  be  IdPt  at  his  resi- 


3.  An  action  to  recov»  one  or  more  chattds, 
and  the  Judgment  is  in  favor  of  the  plaintiff  for 
a  chattel  or  chattds^  the  aggregate  value  of 
which  exceeds  two  thousand  ooUais; 

Any  partv  to  such  action,  at  any  time  afier 
the  entry  of  such  judgment,  may  apply  to  the 
said  city  court  to  have  such  judgment  vacated, 


dence,  spedfsring  it;  with  a  pereon  of  suitable    and  thereupon  the  said  city  court  may  m  its 

age  and  discretion,  if,  upon  reasonable  applica-    discretion  vacate  such  judgment.    Any  case, 

tion,  admittance  can  be  obtained,  and  such  a    wherein  a  judgment  has  been  so  vacated,  may  be 

pmon  found  who  will  receive  it;  or,  if  admit-    removed  to  the  supreme  court  in  the  first  ludi- 

tance  cannot  be  so  obtained,  nor  suda  a  penon    da!  district,  as  provided  in  section  twenty-three. 

found,  b V  affixing  the  same  to  the  outer  aoor  of 

the  residence  so  specified.    The  word  "city" 

as  used  in  this  section  shall  be  construed  to  mean 

and  apply  to  the  teiritory  within  the  city  of 

New  York  as  it  existed  and  was  constituted 

prior  to  the  sixth  day  of  June,  eighteen  hundred 

and  ninety-five. 

DcrffattOH*— Cod*  dr.  proe..  1 8170*  witiwui  dhaaae 
of  subaUnoe.  The  lut  aenteooe  inaertod  to  mpplj  too 
limitation  in  Qrwter  New  York  charter.  1 1346.  S  3170, 
originally  reviaed  from  L.  1874,  oh.  645,  1 8. 

§60.  CouiiteftUlnis. 

A  counterclaim  based  on  a  contract  existing  -  g^   ^^..   ^^^  .^«^„«.«.^*  «#  4*i.i 

at  the  time  of  the  commencement  of  the  action  •  ^'  ^^  ^^^  adjoumment  of  trial, 

cannot  be  interposed,  in  an  action  brought  in  Where  an  application  is  made  to  a  oourt  or  a 

the  court,  unless  it  is  of  such  a  nature,  that  the  i^eree,  to  adjourn  a  trial,  the  payment  to  the 

oourt  has  jurisdiction  of  an  action  founded  adverse  party  of  a  sum  not  exceeding  five  dolr 

thereupon;  except  that,  in  an  action  brought  by  l*"*!  besides  the  fees  of  his  witnesses,  and  other 

an  executor  or  administrator,  any  counterclaim  taxaWe  disbuiBements,  already  made  or  in- 

may  be  interposed,  which  could  be  interposed,  curred,  which  are  rendered  ineffectual  by  the 

in  a  like  action,  brought  in  the  supreme  court,  adjournment,  may  be  required,  as  a  condition 

A  counterclaim  may  be  interposed,  in  an  action  of  granting  the  adjournment, 
brought  in  the  court,  without  respect  to  the 
amount  thereof;  and  judgment  tJiereupon,  in 
favor  of  the  def^idant,  may  be  rendered  for  any 
sum. 


oiv.  proe.,  J  310b,  aa  added  by 
L.  1013,  eh.  211,  without  ohange.  Enaoted  in  Tlew  of  207 
N.  Y.  800.    See  note  to  1 18,  ante. 


ARTICLB8 
Costs  and  Fees 

SootioBSS.  Costa  Qponadjounment  of  triaL 
64.  Term  fee  allowed  at  eosta. 
66.  Reiidence  as  affeoting  security  for  oosta. 

66.  Ezoe|ytioa  of  oertain  praotioe  aa  to  seooifty 

foroosts. 

67.  Feesofolerk. 


Dcrlfatton.— Code   dv.    proo.,  13866,    aa    am.  by 


Derlf»tloa.->Oode  dv.  proo.,  1 3174,  without  ehange 
of  substanee. 

ARTICLB  7 
Judgments 


Section  61.  Voluntary  remission  of  part  of  damages  and 
judgment  for  residue. 
88.  Vacation  ol  judgment. 


L.  1886,  oh.  046,  so  far  as  aiylioable  to  the  dty  ooac«. 
1 3255,  originally  revised  from  code  of  proe.,  1 314;X.  1853, 
eh.  617,  1 4,  final  dauss. 

$64.  Tenn  fee  allowed  as  costs. 

Costs  awarded  to  either  psrty  in  an  action  in 
the  city  court  of  the  ehy  of  New  York  shall 
include  the  sum  of  ten  dollars  for  one  term  at 
which  the  case  is  necessarily  on  the  calendar. 

Dctf vatloii. — Code  dv.  proe.,  1 3251,  last  paragraph  of 
subd.  3.  as  am.  by  L.  1001.  oh.  527,  without  Qhaago  of 


substanoe.    Remainder  of  section  is  covered  under 

in  dvil  praotioe  act.    (H  1466,  1467.  1460-1472.)    1 8251. 

original^  revised  from  code  of  proe.,  f  307,  and  1 315,  in 

1 61.  Voluntary  remission  of  iiart  of  damages  ^^*^ 

and  Judgment  for  lesidtte.  {  66.  Residence   as   affecting   security  for 

A  party  to  whom  a  sum  is  awarded,  upon  a  costs. 

trial,  an  assessment  of  damages,  or  the  execution  ^  plaintiff,  in  an  action  brought  in  the  court, 

of  a  reference  or  wnt  of  inquiry  may  remit  any  ^^  ^^  ^n  office  for  the  regular  transaction  ? 

portion  thereof,  and  take  judgment  for  the  business  in  person,  within  the  city  of  New  Yori 

'®""'*®-  .    is  deemed  a  resiaent  of  that  city,  within  th 

Dcrlvatlom. — Code  oiv,  proe.,  1 8176,  without  change,    meaning  of  provisions  of  law  authorising 

S  62.  Vacation  of  judgment  defendant  in  a  pourt  of  record  to  require  securil 

Whenever  judgment  has  been  or  shall  be  en?-      ^^  costs. 
tered  in  the  city  court  of  the  city  of  New  York 
in  any  one  or  more  of  the  following  oases,  to  wit: 

1.  An  action  to  fcneclose  or  enforce  a  lien,  for 
a  sum  exceeding  two  thousand  dollars,  exclunve 
of  interest,  upon  one  or  more  chattels; 

2.  An  action  wherein  the  complaint  demands 
judgment  for  a  sum  of  money  only,  and  the  iudg«    in  a  court  of  record  to  require  security  for  coi 

1188 


I>erlT»tloii.— Code    dv.    proe.,    13160.   as 
L.  1806,  ch.  054,  L.  1002,  ch.  515,  in  part,  inthout  ehax 
of  sidMtanoe. 

$66.  Bzceptk>n  of  certain  practice  as  to  sect 
rity  for  costs. 

The  provisions  of  law  authorising  a  def  endai 


1 


art.  0  APPEALS 

do  not  a^ly  to  an  action  in  the  court,  in  favor  ABTICLE  ft 

of  or  agaiDBt  a  person,  belonging  to  or  on  board  iuhiX'UBi 

o!  a  veeeel  in  the  merchant  service,  to  recover  ADDaals 

damages  for  an  assault,  battery  or  false  inipris-  Appea« 

onment,  committed  on  board  the  VMeel,  upon  swiionea.  Appal  fiom  fi>i.l  judam<u>t 

the  high  seas,  or  in  a  place  withm  the  United  se.  Appul  [rom  iDt*rti>ontaiy 

States  where  an  order  of  arreatia  granted  to  ao-  _„    ,    prme  court 

company  the  BUmmons,  or  where  an  undertak-  ™-  -^P^""  '**'  "**' 

ingnaa  been  given  aspreocribed  in  section  fifty-  n.  Appcsi  (roa  onkmL 

seven  of  this  act,  ^  Bbtw-    '  ■" — '  - 


Ik  laae.  <Il  BM,  L.  IWB,  oh.  Sie,  to  part,  without  ohaosa  '*         otviAa^ 

irfwbitwinL  74  ijpillo  wtl«»<UTl*" 

Te.  Tin«foraiiijMiI(«app«llMi 

{67.  FeflB  of  deik.  n.  ProswtiuiioaimelUUDcn 

The  cl«k  Of  the  city  court  erf  the  dl5  of  New  "'  ^^-t^"          ■^'"^' 

Yorkieentitled  to  receive  f<u:  the  use  of  the  dty  T8.  Praotb^andpronduivon* 
of  New  York,  for  the  servicea  performed  by  him 

the  following  fees  and  none  other:    For  filing  a  t  M.  Appeal  (rom  final  Jadgn 

note  of  issue  for  the  general  or  equity  calendar,  court. 

three  dollara;  for  entering  final  judfonent  in  an  An  appeal  may  be  taken  to  thi 

action,  including  the  filing  of  the  judgment  roll,  from  a  ftn«t  judgment  r^id^ 

fift^  cents;  and  ten  cents  ia  addition  for  each  court  of  the  city  of  New  York 

fobo  exceeding  ten,  contained  in  said  judgment.  1.  Where  the  judgment  was 

For  filing  and  entering  an  order  directing  the  a  trial  by  a  referee,  or  by  tiis  1 

change  m  name,  one  dollar  for  each  name  so  \\iry,  the  appeal  may  be  t^en 

changed.    For  entering  any  other  order  or  an  of  law,  or  upon  the  facts,  or  up 

interlocuton'  judpnent,  ten  oente  for  each  folio  2.  When  the  judgment  was 

exceeding  five.    For  a  certified  or  other  copy  the  verdict  of  a  jury,  the  appea 

of  an  Older,  record,  or  other  paper  entered  or  upon  questions  of  law,  or  upo 

filed  in  his  office;  five  centa  for  each  folk).    For  upon  both, 

filing  and  entenng  a  certificate  of  satiafaction  nwiiiiiwi     ruJn   riv.   pro«..    I 

of  a  judgment  twenty-five  cents  and  for  certify-  L.  iSM.  afa.  we,  iTnu.eh.uiiiudB 

ing  a  oopy  thereof  twelve  cents.     For   filing  oir.  p™^  8W8,    1 13*a.  oii*!!*!!/ n 

and  entomg   an    aasignment  of  a  judgment  ^'°°' '      '     '*'^' 

twenty-five  cents,  and  for  certifying  a  copy  { 89.  Appeal   from   intertocn 

thereof  twelve  cents.     For  filing  and  enter-  to  aupieme  court, 

ing  a  relewe  of  a  Judgment  twenty-ive  cents,  ^n  appeal  may  be  t^en  t 

utd  for  Mrtrfymg  a  copy  thewrf  twelve  centa.  oourt,  ftSmwi  interlocutory  jud 

^^SL^/^i  *  *"T^^  °f  *^l^°^'^Mt.^  »t  a  ^<J  term  or  trial  te^i . 

judgment  twelve  cents.    For  an  wrtract  of  the  entereSlipon  the  report  of  »  r 

minutt*  of  a  tnal,  ten  centa.     For  atteatmg  DMi»«umi —Cod.  d      drm     i 

the  oorreotnees  of  the  oopy  of  any  paper  or  i,  laea.  ah.  Ml.  L.  mw,'  ohlwi;  a 

record  on  file  in  his  office,  ten  cents  for  each  cod*  dv.  proo,.  H  31^  31W.    1 134S, 

foKo.    For  a  certiftcate  other  than  herein  de-  froiD«.dBofpr«..|3*fl.mbd.2. 

scribed,  twenty^  cents.    For  mating  and  cer-  j  70.  An»d  from  order  m^ 

tifving  a  search  for  any  paper  or  record,  one  trW  term,^^                        ^^ 

dollar.      For   eomparing   and    ca^ying   the  ,               1            l        ■ 

printed  papers  on  appf^Tfrom  an  order  or  judg-  '«»  M>peal  may  be  t^cen  t 

moit  taken  as  prawiribed  in  this  act,  one  cent  '^"r*  "*™  "»  °™**  "^^'^  ™  ' 

per  folio  Ihwecrf.    But  where  the  attorneys  for  notice,  at  a  special  term  or  a  ti 

aU  the  pardeo  intereet«d,  other  than  partiea  in  Jity  court  of  the  city  of  New  Y. 

default,  or  against  whom  a  judgment  or  a  final  bers  m  either  of  the  foUowing  • 

order  has  been  taken,  and  is  not  appealed  from,  .!■  Where   the  order  granU 

stipulate  in  writing  that  a  paper  is  a  oopy  of  ^*V*'  "''  »«™'«  a^visioi 

any  paper  whereof  a  certified  copy  is  required  aetties,  OT  grants,  or  refuses  a 

by  any  provisKmi  of  this  act,  the  Btipuiaefcin  ■^""  *  "^  **°  appeal  or  a  bi 

takes  the  place  of  a  certificate,  as  to  the  parties  2.  Where  it  grants  or  refua 

so  stipulating,  and  the  derk  is  not  required  to  «5*P*  "^  ™*  specific  qtt 

oertifytha9ame,orentit!edtoany  fees  therefor,  ajising  upon  t*e  issues,  in  an  a 

And  Uw  paper  so  proved  by  stipulation  shall  be  ™e  court,  have  be«n  tned  tty  ■ 

received  by  the  clerks  of  all  the  courts  aud  by  J"  «", "»««  for  that  purpooe,  ai 

courts  and  ahall  be  used  or  filed  with  the  same  *»  *»««',  f"""  an  order,  grantii 

force  and  effect  as  if  certified  by  a  clerk  of  the  "«?  ^^'  "P"?  ""f  ™^"; 

fioijjt  ^-  Where  It  involves  some  pu 

iu..H~«  _i"~<.  J-  ™«.    1  nu.   u  .AA^  I,,  4-  Where  it  affects  a  sidista 

DenvaOon. — Cwa  aiv-  proo-,  i31o4a,  M  aaoed  M  ,    „-v          ■_     «  _i    ^  jj  _^ 

L.  leofl,  cb-  2TB,  wJthout  <ih!>ii|c  of  nbrtuob  o.  Where,  in  eSeot,  It  detem 
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and  prevents  a  judgment,  from  which  an  ap- 
peal might  be  taken; 

6.  Where  it  determines  a  statutory  provision 
of  the  State  to  be  imconstitutional;  and  the 
determination  appears  from  the  reasons  given 
for  the  decision  thereupon,  or  is  necessarily 
implied  in  the  decision. 

An  order^  made,  upon  a  siunmarv  applica- 
tion, after  judgment,  is  deemed  to  have  been 
made,  in  the  action,  within  the  meaning  of  this 
section. 

DsfTBtlon. — Code  dv.  proo..  11347,  as  am.  by 
L.  1896,  ch.  046;  made  appboable  by  code  dv.  proo., 
1 3180.  §  1347,  orioinaUy.  reviaed  from  oode  of  proo., 
{340. 

§  71.  Appeal  from  order  made  by  judge  out 
of  court 

An  appeal  may  be  taken  to  the  supreme 

court,  from  an  oraer,  made  in  an  action,  upon 

notice,  by  a  judge  out  of  court,  in  a  case  where 

an  appeal  might  have  been  taken,  as  prescribed 

in  the  last  section,  if  the  order  had  been  made, 

by  the  court. 

Qertvatton. — Code  oiv.  proo.,  §  1348,  as  am.  by 
L.  1895,  ch.  946;  made  applicable  by  code  civ.  proo., 
1 3189.  (1348,  originaUy  revised  from  oode  of  proo., 
{350.  in  part. 

§  72.  Review  of  discretionary  power  on  ap- 
peal to  supreme  court 

Upon  an  appeal  from  the  city  court  of  the 
city  of  New  York^  the  supreme  court  shall  have 
full  power  to  review  anv  exercise  of  discretion 
by  tne  coiut  or  judge  below. 

Derivation. — Code  dv.  proo..   13180,    at    am.    by 


part,  and  f  10. 


i  73.  Time  to  i^peal  from  inteilocutory 
jud^^ent  or  order. 

An   appeal,  to  the  supreme  court  must  be 

taken  witnin  ten  days  after  service  of  a  copy 

of  the  judgment  or  order  appealed  from,  aud 

a  written  notice  of  the  date  of  the  entry  thereof. 

Dvlvattoii.— Coda  cir.  paroo.,  18190,  •§  •m.  by 
L.  1002,  ch.  516,  in  part,  the  latter  ^art  of  the  aeotion  i« 
covered  by  §78,  poet.  13100,  ori^nally  revised  from 
L  1873,  oh.  6S9.  i  9,  in  pact,  and  I  la 

$74.  Appeal  to  appellate  dlTiston. 

An  appeal  to  the  appellate  division  of  the 
supreme  court  in  the  nret  judicial  department 
may  be  taken  from  the  judgment  or  order  of 
the  appellate  term  of  the  supreme  court  entered 
vpon  the  determination  of  an  appeal  from  a 
judgment  or  order  of  the  city  court  takoi  as 
prescribed  in  tiiis  act,  provided  such  appeal  to 
the  appellate  division  be  alk>wed  by  order 
made  at  the  appellate  term  of  which  the  ap- 
peal was  determined  or  at  the  term  next  after 
judgment  is  entered  upon  such  determination 
or  by  a  iustioe  of  the  appellate,  division  of  the 
first  judicial  department  and  provided  further 
that,  where  such  appeal  is  from  an  order  grant- 
ing a  new  trial  upon  a  case  or  exertions,  the 
appellant  must  with  his  application  for  leave 
to  appeal,  file  an  assent  on  his  part  that,  if  the 
order  is  affirmed,  judgmmt  absolute  may  be 
rendered  against  nim. 


Dcrivatton.— Code  dv.  proe.,  |3191.  as  am.  by 
L.  1805,  oh.  046.  L.  1002,  oh.  515,  without  ohanse  of 
substance,  amended  to  darify  its  provisions.  §3191, 
oriainally  revised  from  code  o!  proo.,  f  352,  first  el*use; 
and  L.  1874,  ch.  545,  §  0,  in  part. 

§  75.  Time  for  appeal  to  appellate  divisioa. 

An  appeal,  to  the  appellate  division  allowed 

pursuant  to  the  preceding  section  must  be 

taken  within  twenty  days  after  the  service  of 

a  copy  of  the  order  allowing  such  appeal  and 

a  written  notice  of  the  date  of  the  entry  thereof. 

Dcrivatfen. — Code  dv.  proo.,  13193,  as  am.  by 
L.  1805,  ch.  046.  L.  1002,  ch.  515.  withont  ehan«e  of  sub- 
stance. §  3103,  originally  revised  from  L.  1874,  oh.  545, 
§0,  in  pnrt. 

S  76.  Proceedings  in  appellate  court 

The  judgment  or  order  of  the  appellate  court 
must  be  remitted  to  the  court  oelow,  to  be 
enforced  according  to  law.  Upon  an  appeal 
from  an  order  granting  a  new  trial,  on  a  case 
or  exceptions,  if  the  appellate  court  determines 
that  no  error  was  conunitted  in  granting  the 
new  trial,  it  must  render  judgment  absolute 
upon  the  ri^t  of  the  appellant;  and  thereupon 
an  assessment  of  damages,  or  any  other  pro- 
ceedings, requisite  to  render  the  judgment 
effectual,  may  be  had  in  the  city  court  of  the 
city  of  New  York. 

Dsfvatlon.— Code  dv.  proo.,  |3104,  as  am.  by 
L.  1002,  ch.  515,  without  diange;  originally  revised  from 
L.  1874,  oh.  545, 10,  in  part 

}77.  Certification  and  stipulation  of  papers 
on  appeal. 

Where,  on  an  appeal  from  a  judgment  or 

order,  a  party  shaU  present  to  the  clerk  a 

printed  copy  of  the  judgment-roll  or  order 

appealed  from,  it  shall  be  the  dut]r  of  the  derk, 

as  reauired,  to  compare  and  certify  the  aame, 

for  which  service  tne  cleric  must  reo^ve,  for 

the  use  of  the  city  of  New  York  a  fee  at  the 

rate  of  one  cent  p€»:  folio.    Where  the  attocnejys 

for  all  the  parties  interested,  other  than  parties 

in  default,  or  against  whom  a  judgment  or  a 

final  order  has  been  taken,  and  is  not  appealed 

from,  stipulate  in  writing  that  n  paper  is  a 

copy  of  any  paper  whereof  a  oertined  copy  is 

re(]uired  by  any  provisions  of  this  act,  the 

stipulation  takes  tne  place  of  a  certificate,  as 

to  the  parties  so  stipulating,  and  the  clenc  is 

not  required  to  certify  the  same,  or  entitled  to 

any  fees  therefor.    And  the  paper  so  proved 

by  stipulation  shall  be  received  by  the  clerics 

of  all  the  courts  and  by  the  courts  and  shall  be 

used  or  filed  with  the  same  force  and  effect  as 

if  certified  by  a  cleric  of  the  court. 

Dtflvatlon.— 0>de  dv.  proe^,  ISlMa,  as  added  hj 
L.  1004,  ch.  430,  without  change. 

$78.  Practice  and  procedure  on  appeals. 

Except  as  otherwise  provided  in  this  article, 
the  provisions  of  law  regulating  practice  ana 
procedure  on  appeals,  including  appeals  from 
the  supreme  court  to  the  appellate  division 
and  from  inferior  courts  of  record  to  the  su* 
preme  court,  shall  apply  to  appeals  imder  this 
article. 

Dertfatlon.— See  code  civ.  proc.,  1 3100.  last  sentenoe. 
oode  civ.  proc.,  I  3102.  |i  3100,  3102,  as  am.  by  L.  1008, 
ch.  515;  originally  revised  from  L.  1872,  oh.  630,  |  0,  ia 
part,  and  1 10. 
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ARTICLE  10 


{  n.  Certain  pnctice  not  to  andr. 

Except  as  otherwise  provided  in  this  act, 
the  provisions  of  law  eovemlng  the  practice 
and  procedure  in  the  foUowing  matters  do  not 


statutory  limitatii 
the  contmry  th»e 
act  shaU  not  be  I 
the  juriadiction  of 
New  York  as  exist 
time  this  act  taka 

L.  1907,  nil.  707;  onsii 


justice  thereof  or  to  any  proceeding  therein: 

1.  The  cases  in  which  aa  order  directing  the 
service  of  a  aummons  upon  a  defendant  by 
publicatitMi  may  be  made; 

2.  The  granting  of  an  injunction  order  in  a 
caae  where  tbe  ripit  of  the  injunction  depends 
upon  the  nature  of  the  action; 

3.  Security  upon  the  grantinj;  of  an  injunc- 
tion order  to  stay  iHt>ceedinKs  in  an  action; 

4.  The  facts  to  be  shown  by  affidavit  to  the 
satisfaction  of  the  justice  granting  a  warrant 
of  attachment; 

5.  Directing  refa%ncea  and  appointing  ref- 

TBttoo.— 8«  uds  oJT.  proo.,  |  31Sa  M  *in.  by 


L.  isae,  cdL  054,  L.  iwn, 

aipcMlj   ptovidm   '^  ~' 
flll-OlS,  m  827.  K 


L"aifl!*i'i 


•btll  not  ipply  to  the  cil 


SMtionBl.  Lmnnera 

i  81.  Laws  repel 
The  sections  of 
specified  in  the  at 
all  acts  amendatc 
tberelo  in  force  wl 
hereby  repealed, 
schedule  are  unit 
numbeiB  are  incluc 
numbers. 

i  88.  Whan  to  t 

This  act  shaU 
hundred 


i  80.  Coniormltr  to  anpreine  court  practice.  SCHEDULE  i 

Except  as  in  this  act  or  otherwise  specially 

provided  the  practice,  pleadings,   forms  and  Code  of  civil  p 

prooedur«  in  the  city  court  of  New  York  ^all  SIM),   320-333, 

conform,  as  nearly  as  may  be,  to  the  practice,  '""--   fiftt   itn. 


31fl4-a,  3165,  31W 


1 


NE\ 


i?w  trial  ( 
■nt.  appea 


ipplicatio 
from  judj 
ippeal  to  I 
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INDEX 
Arrest— Continued. 

I.  In  general — Continued 

when  issued,  marine  causes,  action  to  recover  damages  for  assault,  etc.,  committed  on 

vessel 46 

order  may  accompany  summons 46 

rules  governing , .  46 

-witness,  warrant  to  apprehend  where  may  be  eKeeuted ^ 37 

II.  Ebcecuting  order. 

by  whom  executed » 38 

detention  of  prisoner  before  court 48 

marine  causes,  manner  of  making  arrest 48 

proceedings  after  return 54 

return  of  proceedings  by  sheriff 53 

undertaking  of  bail 53 

service  of  summons  and  copy  of  order  and  papers 48 

III.  Bail. 

acceptance  of  sureties,  time  within  which  to  serve  notice 43 

charging  and  discharging  bail,  surrender  after  removal  of  action  to  supreme  court 25 

justification,  time  within  which  to  serve  notice 43 

marine  causes  generally 47 

bail  or  deposit  after  return 51 

deposit  in  lieu  of  undertaking,  fixing  amount 51 

examination  of  bail 50 

sureties  on  application  after  return 51 

money  in  lieu  of  bail,  payment  into  court 50 

or  deposit  before  return 49 

party  defendant  to  give  bail  at  any  time 50 

release  of  prisoner  on  giving  bail  or  making  deposit 49 

return  of  undertaking  in 53 

time  to  procure  bail 50 

undertaking  after  return,  nature  and  contents 51 

specification  of  sureties 51 

undertaking  before  return,  nature  and  contents 49 

Qon-acceptance,  time  within  which  to  serve  notice  of 43 

notice  of  justification,  time  to  serve 39 

IV.  Custody  and  detention  of  prisoner. 

marine  causes  generally 48 

length  of  detention 52 

present  at  trial 52 

relief  of  sick  prisoner  from  imprisonment 29 


i 


Aflsignee. 

attachment 44 


• 


) 


Attachment. 

execution  of  warrant,  by  whom  executed 38 

I>erishable  property,  sale 33 

granting  warrant,  actions  in  which  warrant  may  be  granted 44 

by  whom  granted 28 

proof  necessary 44 

sale,  perishable  property 33 

warrant,  to  whom  directed 38 

when  granted,  general  provisions  that  are  not  applicable  to  affidavit 79 

Attendants. 

appointment  and  salary 14 

fees,  prohibited  from  receiving 15 

oath 16 

suspension 17 

B 

BaiL 

non-acceptance,  time  within  which  to  serve  notice 43 

notice  of  justification,  time  to  serve 39 

Bond. 

effect  of  removal  of  action  to  supreme  court 25 

jurisdiction  of  actions  on li 

Buooeasive  actions  for  instalment 19 

Breach  of  promise  to  marry. 

attachment , , 4^ 

jurisdiction  of  action 1$ 
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appeal  to  supreroe  oourt  from  order  uetUioc,  e 

CbuntMrlftln. 

payment  to,  of  moDey  directed  to  be  paid  inb 


Clt7  court  act. 

lam  repealed ..,,,. 

when  act  takes  effect 

Citj  court  of  dty  of  New  Tork. 

attendtuita.  appointment  and  mi»iy 

eliiel  juitioe,  deaigaation  and  powen 

confonnity  of  practice  to  practice  in  auprons  MMirt 

constitution  and  powers  of  courts 

general  provision*  not  applicable 

rules,  power  to  make 

CInki  of  court. 

accountini  for  fees 

appointment  and  remov^ 

compennation.  return  and  payment  of  fees  as  prerequisilM . . 
deputy  clerk,  appointment  and  removal 

responsibility  of  clerk  for  faithful  diacharie  of  duty .  .  ■  , 
docket  book,  duty  to  keep ^ 

eipenee  in  procuring 

fees  of  clerka  generally 

payment  into  city  treasury 

prepayment 

prohibited  from  receiving 

judgment,  docketing 

oath 

of  deputy  clerk  and  assistant 

special  deputy  clerk,  deaigDation  and  powers 

stenographer,  responsibility  of  derii 


Oompeaution. 

attendant 

clerks  of  court 

court  stenographers 

return  and  payment  of  fees  by  clerk  aa  prerequinte . . 
salary  of  deputy  clerk,  assistant,  stenographer 


le  within  which  defendant  may  demand  service  of  oopy  ■ . 


Gonitltutlon  at  courtg. 


f: 


fc 


INDEX 

Oorpmbtioiu. 

juriadiotioa  of  action  agoiiurt  foreign  oorporatioDS. 

by  and  acunst 


uuount,  adjoumment  of  trial 

dLBbuiBementa  on  adjoununent  of  trial 

term  fee 

ditbunements,  adjoununent  of  trial 

security,  juatification  of  mretiea,  time  for  aervioe  of  notice 

provision  not  applicable  in  marine  cbubcs  vhere  defendant  aneeted .  . 

when  plaintiff  having  office  in  New  York  City  deemed  retddeot 

taxation,  time  to  serve  notice 

to  whom  and  when  awarded,  adjournment  of  trial 

either  party,  tenn  fee 

l«rm  fee  to  either  party 

CountoTcIalni. 

amount  of  eUima  that  may  be  uaed  aa  counterdaim 

executor  and  adminiatratori  oounterclaima  that  may  be  interpooed  by ... . 

judsment  on 

natureof  counteiclaitn  that  may  be  interpoaed  baaed  on  oontnola 

CountlM. 

docket  book  aa  county  charge 


aaKBsment,  judgment  abaolute  on  appeal  from  order  erantins  new  trial . . 

DMth. 

attachment  in  action  for  wrongful 


requiaitee 

special  declsioiki  atating  facta  found  and  conclusions  of  law 

time  to  be  filed 

DafKult. 

judgment,  time  to  serve  notice  for  application 

DeBnitioiu. 

city 

"city  "  as  used  in  reference  to  execution  and  service  of  mandate. . 


Dqraaltloiii. 

tvplication  of  piovidona  of  law  relating  to  depodtions  taken  without  Mate  for  ua*  with) 

commiasioD,  executing  within  or  without  state 

interrogatories,  framins 

.  power  of  justices  to  take 


KZG«I>tlOIlI. 

appeal  to  tupreme  court  from  order  settling,  etc 

■xecutlon, 

against  the  person,  issuance  after  sick  prisonra'  reUered  (ron 

relieving  sick  prisoner  from  imprisonment 

by  whom  execut«d 

to  what  counties  may  be  issued 

whom  directed 

KsMUton  and  admlnigtrftton. 

action  by  and  against,  counterclaims  that  may  be  interpoaed  by . . 


accounting  by  clerk 

clerk  of  city  court  generally 

marshal,  mandate,  execution  of.  ■ 


NEW  YORK  CT 

iniMd.— 

it  into  citi'  traaauiy  t^ 

oeottoderk 

ig  by  olerk,  interprate 


0  nupeiid  jiutioaa  tro 


iotatl«Dduicoii.. 


proTiaioDa  that  ue  i 
•ecuri^  for  rtay  of  f 


ment  »ad  mi»ry.  . . . 
ohlUted  fiom  reoalTl 

oriM. 

:  on  apidiaMlan  for  d 

lame  b  mariiMOBiui 

mUtM 

le  forfllins 


loit,  fee  f<«  Cling  aix 
loQ,  juriadietion. . . . 
idcnt  of  <d^  of  New 
,  Dotioe  of  applicatloi 
ng,  duty  of  cleA. . . 

nt  roll,  fee  for  filing . 
fee  [or  fiUng  and  enl 
ID  of  part  of  damage 
>n  and  entry,  fee  for 
eiiocutoty  judgment 
tion,  fee  for  filing  an 
ipt,  deik  to  fnmiah. 
I  for  certifying  timnaa 
g.  I(«edaeui«  of  Uen 
Ignent  in  favor  of  pi 
Igment  tliat  may  be 
ooval  to  Buprsme  ooi 
ilery  of  ohattela  of  v; 

m. 
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INDEX 
Juatiees. 

chief  justice,  desagnation  and  powers 4 

duties , 2 

oaths,  acknowledgment  or  proof,  power  to  administer  and  take 27 

suspension  from  office 3 

grounds  for 8 

order  for,  contents  and  effect 3 

K 

Kings  county. 

subpoena,  service  within 37 

L 
Lien. 

jurisdiction  of  action  to  foreclose 18 

vacating  judgment  in  foreclosure  exceeding  $2,000 62 


Mandate. 

"city"  as  used  in  reference  to  execution  and  service  of  mandate 37 

execution,  issuance 37 

of  mandate,  territorial  limitations 37 

fees  for  executing ; . . .  38 

return , . , .  38 

to  whom  directed  and  by  whom  executed «... 38 


Marine  cauaes. 

adjournment  of  trial  where  defendant  arrested t « 55 

arrest  in  action  for  assault,  etc.,  committed  on  vessel  without  United  States 46 

bail  or  deposit  before  return  on  arrest / 49 

commencing  and  conducting  action  in  ordinary  manner 56 

contents  of  order  of  arrest 47 

default  of  defendant  who  was  arrested 64 

dismissal  of  complaint  where  plaintiff  does  not  appear  where  defendant  anwted 54 

jurisdiction 20 

notice  of  motions  or  applications  in,  time  to  serve 80 

trial  and  note  of  issue 40 

oral  pleadings  where  defendant  arrested 54 

pleadings  where  arrest  made 54 

proceedings  after  return  on  arrest 54 

on  arrest 48 

security  for  costs  where  defendant  arrested 66 

trial  by  court  where  defendant  arrested 55 

jury,  direction  for 55 

where  defendant  arrested 54 

trial  where  defendant  arrested,  adjournment 55 

filing  note  of  issue 55 

preference  on  day  calendar 55 

Manhal. 

certificate  of  execution  of  mandate,  effect 38 

service  of  paper,  effect 38 

fees  for  executing  mandates  or  serving  summons .' 38 

mandates  that  may  be  executed  by 38 

return  to  mandate,  effect 38 

Mechanics'  lien. 

jurisdiction  of  action  to  foreclose , 18 

Motions. 

reference  to  determine  question  of  fact  arising* .  .^ 30 

time  to  serve  notice 39 

N 

Name. 

fee  for  filing  and  entering  order  directing  change ^ ,  67 

Naturalisation. 

jurisdiction ■ 21 


NEW  YORK  CITY  CJOURT  ACT— References  are  to  Sbctionb 
Now  trial. 

appeal  from  order  granting  or  refusing  in  action  triable  by  court : 70 

to  supreme  court  from  order  granting  or  refusing 70 

Newgpapera. 

publication  of  terms  of  court « • 36 

Non*re8idont» 

attachment 44 

Note  of  isiue. 

fee  for  filing 07 

marine  causes,  where  defendant  arrested 55 

Notice  of  motioxi. 

time  to  serve » 39 

Notice  of  trial. 

given  for  any  day  of  term 40 

O 

Oaths  and  affirmation. 

official  oaths,  clerks,  stenographers,  interpreterSr  and  attendants 16 

power  of  justices  to  administer 27 

Orders. 

appeal  from  order  made  by  judge  out  of  oouxt  on  notice 71 

I  fees  for  certified  copy  of  order 67 

I  filing  and  entering 67 

I  service  and  obedience  within  state , 37 

who  to  make , 28 


Papers. 

destruction  of  unnecessary  papers 34 

fee  for  attesting  correctness  of  copy  of  paper 67 

certified  copy  of  papers  in  clerk's  office 67 

comparing  and  certifying  printed  papers  on  appeal 67 

stipulation  as  to  correctness  of  copy  as  substitute  for  certificate 67 

Pagrment  of  money  into  and  out  of  court. 

marine  causes,  money  deposited  with  sheriff  in  lieu  of  bail , 50 

payment  to  chamberlain  of  city  of  New  York 42 

Perishable  property. 

sale  where  attached 33 

Personal  Injury. 

attachment » < 44 

Personal  property. 

sale  of  attached  perishable  property 33 

Pleadings. 

frivolous,  time  to  serve  notice  of  application  for  judgment 39 

sham  answer  or  defense,  time  to  serve  notice  of  application  to  strike  out 39 

time  for  service w 58 

Practice. 

certain  provisions  applicable  to  supreme  court  not  applicable  to  dty  court 79 

Preference. 

trial  by  jury,  marine  causes  where  defendant  arrested 55 

Property. 

attachment  in  action  for  injury  to .Af 44 

Proyisional  remedies. 

effect  of  removal  of  action  to  supreme  court 25 


application  of  provimoos  relating  to  serviM  id  Npnin»  m 

Q 

nibpeoDB,i^TiM  within 


BMtlpropor^. 

forecIomnofUeiiJuriadiotioD 

KMordl. 

danFUation  of  raoordi  no  toag«  nnnmntiiy . . 
fee  for  certified  copy 


ooropalsoty,  actioii  triable  by  coort  to  detenolM  iMuei  or  npcot  fii 

eTwninatioii  of  long  aooount 

BTMnining  quntion  of  fact  on  motion 

to  determine  iime  in  action  triable  by  o«urt 

general  ptoviiiona  that  are  not  apptioaUe  to 

motions,  to  determine  question  of  fact 


voluntary  remiaaion  of  part  of  damages  and  jndgmutt  for  readoe 

Bamov*l  of  ftctlons. 

oonputiory  removal  to  mpnme  court,  irlien 

daty  of  elerk  to  ddiver  papen  where  trial  changed  to  aootlieraouaty... 

eSeet  of  removal  on  any  prooeedinv  In  action  before 

order,  when  effective 

ptooeedinsa  after  aotioDa  removed  to  aupreme  court 

entry  of  order  of  removal 

«t»y  on  removal 

to  iuprrane  court  to  change  place  of  trial 

BaplflTln. 

iuiiidiction 

limitation  on  juriodictioD  as  to  amount ..,.,,--,.  ^ ,,  ^ .,  ^  ^ ,.,  ^  ^ .  ^  ^ . 

requisltioa,  execution,  Iv  whom  made 

to  whom  diiected  and  executed 

vacating  judgment  (or  chattdmexccM  of  SS.OOO. 

E«ply. 

time  for  tervioe 


plaintiff  having  office  in  New  York  dty  as  reeident . . 

Batum. 

manhal 


subpoena,  service  within  ■  ■  ■ 

BulM  of  court. 

establishing . .  ^ ^ . , . . 

rules  for  goveniing  marine  ci 


perishable  property  attached 

Sureh. 

fee  for  "«-i"'"g  and  certifying  seandi  for  papor  er  record . . 

Scrrloa  of  proetM  and  papen. 

ootioe  of  motioiis 
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of  court  iteDOBraphera . . 
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UDdertakiiis  by  platntifT ,     . , .  ^ . 
lerriee. 

feea  where  served  by  ""rhfil 

order  for  lervioe  without  city  by  pvbU 

publication 

applieaUlity  of  provirioni  teUtini 
when  Keneral  piovidaiu  not  tfvBi 

■ubMituted  lervice 

without  city 


icuRcnt  jutiodictioD  with  city  court  of  cf 
ifoimity  of  pnwtiM  in  d^  court  to  pt» 
leral  pioviiioiia  applicable  to  pnMtiee  ii 

of  Buprane  court  practice  not  appliosi 
loval  of  actioas  to,  oompulaory 

for  purpose  of  changiiic  pUoe  of  trial. 

islon  from  offle*. 

Uo«a : 

ooeot  oourt , 


of  ooTirt. 

mntaeDt  of  trial  and  special  term 

endance  of  juMioe 

dliary  or  additional  part 

parte  btuiaeei,  always  open  for 

I  iuitice  to  hold 

lilicatiOD  of  appointment 

'eral  q>ecial  or  trial  tenna  at  tame  time 

tdal  terma,  appointment 

iX  term,  qipointment 
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acoeptance  of  suretieg,  notice  of 43 

answer,  time  for  service 57 

appeal,  time  for  appeal  to  Appellate  Division 76 

t^dng 73 

complaint,  time  within  which  defendant  may  demand  copy 58 

filing  decision 32 

justification  of  bail,  notice  of 43 

sureties,  notice  of 43 

non-acceptance  of  bail,  notice  of 43 

note  of  issue,  time  to  be  served 40 

reply,  time  for  service , 58 

service  of  notice,  application  for  execution  of  reference  or  writ  of  inquiry  or  asseisment 39 

application  for  judgment '. 39 

justification  of  bail * . .  39 

sureties 39 

marine  causes 39 

motion 39 

shorter  time | 89 

to  strike  out 39 

taxation  of  costs 39 

trial,  notice  of .  .* 39 

Treasurer. 

pajrment  of  fees  into  treasury  by  clerk 8 

Trial. 

adjournment,  payment  of  costs  as  condition  to  granting 63 

attendance  of  justice  at  trial  term 2 

bringing  on  issues  notice  of  trial,  time  for  service 40 

trial  any  day  of  term 40 

by  court,  decisions,  requisites  and  filing 32 

special  decisions  stating  facts  found  and  conclusions  of  law 32 

by  jury,  marine  causes  where  defendant  arrested 54,  55 

fee  for  extract  of  minutes 67 

notice  of  trial,  time  to  serve 39 

place  of  trial,  changing  place  of  trial 22 

removal  of  actions  to  supreme  court  to  ohange  plaee  of  trial 22 

Trial  term. 

appointment 35 

several  at  same  time 35 

n 

UndertaUngB. 

effect  of  removal  of  action  to  supreme  court 25 

exceptions  to  sureties,  time  within  which  to  serve  notice 43 

jurisdiction  of  actions  on 19 

justification  of  sureties,  time  within  which  to  serve  notice 43 

marine  causes,  after  return 51 

examination  of  bail 50 

V 

Vessels. 

arrest  in  action  for  assault  on  vessel 46 

W 
Westchester  county. 

subpoena,  service  within 37 

1U4 


t 


Consolidated  I 

itration  law,  tiie  General 
osf eired  from  Ifae  code  trf  c 


ARBITRATION  IJ 


ARBITRATION 


L.  1920,  CH.  STB,  AMEN 

r  in  relatioa  to  arbitration,  coasting  i 
sdidated  laws 

R   TS    OF   THB    COH80LIDATBD    ^iM 
LATS 

AKBirRATIOHLAW 


»uintiu*(f  1). 
laDsnl  pnnirioiu  (11 S 
IppBcsooo  ol  ontiln 


bodied  Id  Uw  ooBlrut.  u  nTonblg  tv  k  pttc^ 
ut.  AibltnUoii  ot  MnniiMraUI  oontrovanii- 
B  lucoanful  in  othar  luit-"-" —  ''—  — 
■    -       -idtt» 


.u»«u..~».>—  „._-,..,„„_,  „_.  „■,..-    by  law  I 
■Uaal^  f»gnd  ^  irali<7  of  •dopiiiic  >     action. 


ARTICLE  I 

0«iMnI  Prorliloiu 


Bubmiflt 
thatthi 
dismiea 

tract  pi 


'aUdi^  ot  ubttnitioD  utswiunU.  mi'SBion 

tMMdyiiiawa«ld«fBiih.  i-  .k. 

PrDvi^kn  Id  eiM  at  r*Uure  to  uma  ubitimtor  f*  j". 

ot  ampin.  Judge  t 

Hay  ot  praoatdiDn  biousht  In  Tiolattoa  o(  u  direetlll 

DibiinttoD  MnHusnt  oi  aubmiwlon.  -;--  i. 

^ppUcaUoi*  to  bo  heud  M  matkut.  muu  nu^ 

lidltf  of  arUtnitlon  «graemoitti.  ' 

BJon  in  a  written  contract  to  settle  by  {  4.  ] 

D  a  noatravtmy  thereafter  arising  be-  trator  o 

I  parties  to  the  contract,  or  a  subini»-  t.  ■ 

iter  entered  into  of  an  existing  contro-  gubim- 

wbitration  punwsnt  bo  title  eight  of  ^a  mad 

iventeen  of  the  code  of  civil  procedure,  ^^j 

ei^ty-three*  of  the  civil  practice  act,  method 

'ahd,  enfordble  and  irrevocable,  save  nrovidt 

1  grounds  as  exist  at  law  or  in  equi^  j^  „ 

vocation  of  any  contract.    (Am,  by  L.  _,i,  m 

14,  in  effect  April  16, 1921.)  ^™|^ 

nwdj  in  case  of  dsfanlt 


r  sgErieved  by  the  failure,  neglect  01 
anotatf  to  perform  under  a  oontract  01 


a  jud^  thereof,  for  an  order  directing 
1  arbitration  proceed  in  the  mann« 
for  in  such  contract  or  submission. 


trators 

B^^'d 

ubitra 

sioa  wi 
be  by  a 


^ 


§§5-10 


CONSOLIDATED  LAWS 


art.  3,  4 


§  6.  Stay  of  proceedings  brought  in  violation 
of  an  arbitration  agreement  or  submission. 

If  any  suit  or  proceeding  be  brought  upon  any 
issue  otherwise  referable  to  arbitration  under  a 
contract  or  submission  described  in  section  two, 
the  supreme  court,  or  a  judge  thereof,  upon 
being  satisfied  that  the  issue  involved  in  such 
suit  or  proceeding  is  referable  to  arbitration 
imder  a  contract  containing  a  provision  for  arbi- 
tration or  imder  a  submission  described  in  sec- 
tion two,  shall  stay  the  trial  of  the  action  until 
such  arbitration  has  been  had  in  accordance 
with  the  terms  of  Uie  agreement. 


hundred  and  twenty-eight,  fourteen  hundred 
and  twenty-nine  and  fourteen  hundred  and 
tibirty,  80  far  as  practicable  and  consistent  with 
this  chapter,  snail  apply  to  an  arbitration 
agreement  imder  this  chapter,  and  for  such 
purpose  the  arbitration  agreement  shall  be 
deemed  a  submission  to  arbitration.  Wherever 
in  such  sections  reference  is  made  to  the  court 
specified  in  the  submission,  the  supreme  court 
snail  have  jurisdiction  of  the  subject  matter  if 
no  court  be  specified  in  the  arbitration  agree- 
ment. (Am.  by  L.  1921,  ch.  14,  in  meet 
April  15,  192L) 

§  9.  Amendment  of  certain  section  of  code  of 
civil  procedure. 


§  6.  Applications  to  be  heard  as  motions. 

Any   application  to  the  court,  or  a  judge  ^"^  F*gv^^mc*             ,      j    j      j   •  ui.    x 

thereof,  hCTeunder  shall  be  made  and  heard  m  .Section  twenty-three  hundred  and  eighty-two 

the  maimer  provided  by  law  for  the  making  and  o^  tihe  code  of  civd  procedure  is  hereby  amended 

hearing  of  motions,  except  as  otherwise  herein  to  read  as  follows: 
expressly  provided. 


ARTICLE  8 

Application  of  Certain  Sections  of  the  Code  of 
Civil  Procedure  and  Repeal  and  Amendment 
of  Certain  other  Provisions  thereof. 

Section    7.  Repeal  of  proviaioiis  of  oode  of  dvil  proeedufo. 

8.  Apptication  of  certain  sectiona  of  code  of  civil 

procedure. 

9.  Amendment  of  certain  flection  of  code  of  dvil 

prooednre. 

§  7.  Repeal  of  provisions  of  code  of  civil  pro- 
cedure. 

Sections  twenty-three  hundred  and  eighty- 
three,  twenty-three  hundred  and  eighty-four 
and  twenty-three  hundred  and  eighty-five  of 
chapter  seventeen,  title  eight,  of  the  code  of 
civil  procedure  are  hereby  repealed. 


§2382. 

Where  a  party  dies  after  making  a  submission 
either  as  prescribed  in  Uiis  title  or  otherwise,  if 
the  submission  contains  a  stipulation,  authoriz- 
ing the  entry  of  a  judgment  upon  the  award,  the 
award  may  be  confirmed^  vacated,  modified,  or 
corrected^  upon  the  application  of,  or  upon  no- 
tice to,  his  executor  or  administrator,  or  a  tem- 
porary administrator  of  his  estate;  or,  where  it 
relates  to  real  property,  his  heir  or  devisee,  who 
has  succeeded  to  his  interest  in  the  real  property. 
Where  a  committee  of  the  property,  or  of  the 
person,  of  a  party  to  a  submission  is  appointed, 
the  award  maybe  confirmed^  vacated,  modified, 
or  corrected,  upon  the  application  of,  or  notice 
to^  a  committee  of  the  property;  but  noNdther^ 
wise.  In  a  case  specified  in  this  section,  a  judge 
of  the  court  may  make  an  order,  extendinig  ^e 


time  within  which  notice  of  a  motion  to  vacate, 
§  8.  AppUcation  of  certain  sections  of  code  of    modify,  or  correct  the  award  must  be  served. 

civil  procedure  and  the  civil  practice  act.  Upon  eonfinnmg  mi  award,  where  a  party  has 

rr,^.  t      1^-       X       X    i.T 1 died  smce  it  was  filed  or  delivered,  the  court 

The  provisions  of  sections  twenty-tl^ee  hun-    ^^  ^^^  judgment  in  the  name  of  the  original 

dred  and  sixty-five  to  twenty-three  hundred  a^^  and  thTproceedings  thereupon  are  the 

eighty-six  of  the  code  of  civ d  procedure,  both    J'ame,  aswhereapartydie^terav^ct. 

mclusive,  except  sections  twenty-three  hundred  '  *^     "^ 

and   eighty-three,  twenty-three  hundred  and 

eighty-four   and    twenty-three  ^  hundred   and 

ei^ty-five,  and  the  corre&roondinj;  sections  of 

the  civil  practice  act,  namely  sections  fourteen 

hundred  and  ten  to  fourteen  hundred  and  thirty- 
one,*  both  inclusive,  except  sections  fourteen 


ARTICLE  4 
Time  of  Taking  Effect 

Section  10.    Time  of  taking  effect. 


*  Sections  1410-1481  are  renumbered  {{  1448-1469  by 
L»  1921.  cb.  Id9.  .   > 

lUft 


§  10.  Time  of  taking  e^ect. 

This  act  shall  take  efEect  immediately. 


CIVIL  RIGHTS  LAW 


CIVIL  RIGHTS  LAV 


L.  1909,  CH.  14. 


(Sectims  transfeired  from  code  civ.  proc.,  by  L.  1920,  ch.  I 

tnvit^iv  R  ^^^  certificate  pi 

ARTICLE  a  petition  IB  true,  S. 

3  effect    objection  to  the  c 
if  the  petition  bi 

infant,  that  the  i 
substsiitiaJly  pro 
court  shall  maJte 
titioner  to  aaaun 
day  specified  ther 
after  the  entry  oi 
be  directed  to  bi 
which  it  waa  pi 
days  thereafter  in 
in  which  the  peti 
drridual,  or  in  thi 
may  W  made  byVTOidenTof  th^tate  tolhe     I^r*™\i'^'^?!^I 


;,  1921) 

Change  of  JNam« 

Section  so.  Patltion  f  or  chstict  of  Dams. 


CHANGE  OF  NAME 


pubji  cation,  with 


by  L.  1920,  ch.  ( 


county  court  of  the  county  in  which  he  resids,  _„„    „.    _ 

or,  if  he  resides  in  the  city  of  New  York,  either     f?'^"?"' , 

to  the  supreme  court,  or  to  the  city  ciurt  of  *^^^  9^  "'.""Py 

New  Y*tffc.     The  petition  of  an  infant  diall  lie  5\£^L»^„  k5    - 

made  b^  his  general  guardian,  or  by  the  guard-  Erected  to  be  en 
ian  of  his  person,  or  by  his  next  friend.    (Added 
by  L.  1920,  ch.  924,  in  effect  Apr.  15,  1920.) 

Dtrtntlon.— Code  oiv.  proe  ,  f  3410,  •rithoul  ohucs .  J  U.  Effect. 

S61.  Contents.  If  the  order  s 

The  petition  must  be  in  writing,  signed  by  ^?  7"„„   .(c??I. 

ttjp..Ef=a.r  ,^v.riliri  ia  ilTi^  „  i  J^Ju'siS' 

pleadmg  m  a  court  of  record,  and  must  specify  .J:    '  ^    j        , 

the  grounds  of  the  application,  the  name,  age  „!,:il|   "  f^ 

andTeeidence  of  the  Tndividuaf  whose  naiels  ,ff?„*r*,^T,^.i.i 

proposed  to  be  changed  and  the  name  w^ch  ^  ""y-  '-«!/?« 

^,  W^oses  to  aa^e.     (Added  by  L.  1930,  ^^J^^Tv  ^Sf "n. 

.  K^rrr  ^  ..    ...     .K.itv>n\     ■'               '  known  by  the  ns 

ized  to  be  assun 


ch.  624,  i 


i  63.  Notice. 

If  the  petition  be  to  change  the  name  of  an 
infant,  and  is  made  by  the  infant's  next  friend, 
notice  of  the  time  and  place  when  and  where 
the  petition  will  be  presented  must  be  served 
upon  the  father,  of  if  he  is  dead  or  cannot  be  (Article  added  b; 
found,  upon  the  mother,  or  if  both  are  dead  } 

or  cannot  be  found,  upon  the  general  guardian 
or  guardian  of  the  pei^on  of  tne  infant,  in  like 
manner  as  a  notice  of  a  motion  upon  an  at- 
torney in  an  action,  unless  it  appears  to  the 
satisfaction  of  the  court  that  the  infant  has  no 
father  or  mother,  or  that  both  reside  without 
the  state  or  cannot  be  found,  and  that  he  has 
no  guardian  residing  within  tbia  state,  in 
which  case  the  court  may  dispense  with  notice 
OT  require  notipe  to  be  given  to  such  persons  name  of  another 
and  in  such  manner  as  the  court  thinks  proper,  sent,  or  in  the  i 
(Added  by  L.  1920,  ch.  924,  in  effect  Apr.  15,  commences  or  co 
1921.)  menced   or  cont 

Pcrtratton.— Code  dv.  proc..  |  3il3.  without  cbuice.     proceeding,  in  a  ' 

I  am    n-j  ''"''  *"  "  Special 

1  63.  Order.  a  justice  of  the  p 

If  the  court  to  which  the  petition  is  pre-  taken,  luiy  proc 

sented  is  satisfied  thereby,  or  by  the  affidavit  action  or  special 


Hiscellanm 


j70.  Vexatiotu 
If  a  person  vex 


§§  71,  72                                        CONSOLIDATED  LAWS  art.  7 

before  such  an  officer^  either  before  or  after  a  fine  for  contempt  of  court  in  the  nonpayment 

jud|^ent   or   other   nnal   determination;   an  of  alimony  or  counsel  fees  in  a  divorce  case 

action  to  recover  damages  therefor  may  be  where  the  amount  so  to  be  paid  is  less  than 

maintained  against  him  by  the  adverse  party  the  sum  of  five  hundred  dollars;  and  where  the 

to  the  action  or  special  proceeding;  and  a  like  amount  in  either  of  said  cases  is  five  hundred 

action  may  be  maintained  by  the  person,  if  doUan  or  over,  such  imprisonment  shall  not 

any,  whose  name  was  thus  used.    He  is  also  continue  for  a  longer  penod  than  six  months, 

guilty  of  a  misdemeanor,  punishable  bv  im-  It  shall  be  the  duty  of  the  sheriff  in  whose  cus- 

prisonment  not  exceeding  six  months.    (Added  tody  any  such  person  is  held  to  discharge  such 

by  L.  1920,  ch.  924,  in  meet  Apr.  15,  1921.)  person  at  the  expiration  of  said  respective 

DcflTBtion.— Code  dv.  proe..  f  1900.  without  change,  periods  without  any  formal  application  being 

made  therefor.    No  penon  shall  be  imprisoned 

§  71.  Damages  fai  action  for  suing  fai  name  ^^^  ^  jaU  liberties  of  any  jail  for  a  lonj^er 

of  another.  penod  than  six  months  upon  any  execution 

or  oth^  mandate  against  the  person,  and  no 
action  shall  be  commenced  against  the  aheriff 
upon  a  bond  given  for  the  jail  liberties  by  such 

recover  treble  damage.  In  an'action,  brought  K^^Af  th^*Jii^^'1h!!'^rfl!^S?^tJS 

by  the  peraon  who»  name  was  us^,  as  we-  f"*"?  **'  ^*  *P*^*  ®*^'  *•*•  J«a«a»ent  creditor 

^bed  L  the  la^.section  U.e  plaintiff  u, V  -^^  Sf^^^^g^  ^LSldTtt  Z 

S^l^m}li.l^in'SJ^n'&l'.  ««nerem«iyajjainst  the  proper 

(Added  by  L.  mO,^^,  in  ^wt  ApTw  ^P^"^^  ^hi<*  »»e  hod  before  such  e«cu- 

1921 1                                         wcv*  ^K».  »«,  jujj^  ^  mandate  was  issued;  but  the  prisoner 

.»J:    „        ,,  .    .            .  ,^,     .^.    .  .  shall  not  be  again  imprisoned  upon  a  like 

D«lfatlon<-Cod«  ct».  ptoo..  1 1901.  wthout  ohuse.  p^cesa  issued  m  the  same  action  or  arrested  in 

8  7».  Tenn  of  i«pri«»un«.t  of  civil  ,^«.  ^e'^Kb^gfe*  ^rS?,^ 

No  person  shall  be  imprisoned  within  the  hereinbrfore  specified  nothing  in  tfis  section 

prison  walls  of  any  jail  for  a  longer  period  than  ataXL  effect  a  commitment  for   contempt  of 

three  months  undCT  an  execution  or  any  other  court.     (Added  by  L.  1920,  ch.  924,  in  effect 

mandate  against  the  person  to  enforce  the  re-  Apr  15  1921 ) 

ooveiy  of  a  sum  of  money  less  than  five  hundred  D«;rlfatlMu--Code  aiv.pn>a.|iii.withoutch«»i8(rf 

dollars  m  amount  or  under  a  oomnutment  upon  substanoe. 


if 


CONDEMNATION  LAW 


CONDEMNATION  LAW 

L.  1920,  CH.  923,  AMENDED,  1921. 

AN  ACT  in  lelatioa  to  the  acquisltton,  by  coadentnattoa  of  real  property  for  a 
pnbttc  use,  constitatliig  chapter  sereaty-thiee  of  the  Consolidated  laws.  (In 
effect  April  16,  1921.) 

(Title  am.  by  L.  1921,  ch.  150,  m  effect  Apr.  15,  1921,) 


COMDBMNATIOW  LAW 


5S8.eiN.Y.em>p.247. 


»Coinm..  217  N.  Y. 
9S  App.  Div.  3T9,  90 
V.  WutcD.  29  Miac. 


AATICLE  1 
Short  Title;  DeflaitiDaB;  Application 

Seclian    1.  BliDrttitLt. 

3.  ApplicatioD  of  Ihig  ebaptvr- 

;  1.  Short  title. 

This  chapter  shall  be  known  as  the  con- 

c   t33&T.   u  added  by 
N.  Y.  2M:  CiliKiu'  Sav.  Banlc  v. 


L.  1890,  ch.  9S.  without  ebtate 


N;_Y._2 

flMWlElKi. 

88B,  »ird..  1T7N.Y.  S 


■ininli.9eApp.Div.; 
ly  Ry.  Co,  v.  Imux.  + 
kMOcattoa.— Villuf 
f.  304;  Matter  olV 


Mi« 


f.  576;  Sohene 
Y.  Bup      ■ " 


.»oe. 


/illue  dF  CtLUDplaiii  v.  M^niL  14 
■  olVui  Eltan  V.  City  ot  NewVor., 
xas  n.  I,  vsi:  itnwn«r  r.  Rogers  Co.,  42  App.  EHv.  343. 
SB  N.  Y.  Sups.  32;  affd..  ISfl  If .  Y,  73:  Brown  v.  OnUrio 
Tele  Co..  sTSjip.  Div.  273,  80  N.  Y.  Supp-  ^^'  Metier 
of  Comeaky.  tS  Am.  Div.  137,  81  N,  Y.  Supp,  1049; 
Muter  ot  Bley  v.  VUlnce  of  Bunburi,  Si  App.  Div.  23. 
"""  "  "  -p.  3S;Melt«roI  Wilder,  90  .\pp.  Div.  282.85 


i  8.  Ap^iotfam  of  diis  chapter. 

Whenever  any  person  is  authorised  to  ac- 
quire title  to  real  property,  for  a  public  use  by 
condemnation,  the  proceeding  for  that  purpoBe 
shall  be  taken  in  the  maoner  preecnbed  in 
this  chapter. 

Dniisdoa.— Code  civ.  proc..  |33M.  u  am-lby 
L.  lS90.ch.95,withoulcliuseo(nlbstuiDe. 

In  fcnenL— Metier  of  Long  lalend  R  Co..  143  N  Y 
67;  GroMer  v.  Cily  ot  RooheHer,  148  N.  Y.  234:  Hurlein 
Hivei,  etc.,  R.  Co.  v.  Amow,  21  App.  Div.  636.  47  »J  V 
Supp.  438;  Metier  of  Mayor  ot  Now  Yoil.  22  App.  Div. 
-'-,  47  N.  Y.  Supp.  966;  Matter  of  Tluuspmi.  89 Hun  32 
N.  Y.  Supp.  S,  Jtd..  US  N.  Y.  743.  ' 

urIiidlcUiin  InpfOMcdlBK.— Mailer  ol  Bnni  Park- 


35N.  Y. 

Jud* 


Hon  441.  3  K.  Y.  Supp.  929. 


'.  Stecey,  86 


1 2.  Deflnitioiu. 

The  term  "pcraoo,"  when  used  herein,  in- 
cludes a  natural  person  and  atoo  a  corporation, 
joint-stock  association,  the  state  and  a  political 
division  thereof,  and  any  commiagion,  board, 
board  of  managers  or  trustees  in  charne  or 
having;    control   of   any    of   the   charitable 


■bvlon  V.  BoTBen,  89  Min 
Mmb  t  of  CDUnent  A>m 

Hun  40«.  33  N.  Y.  Supp.  4tl 
When  ewidcmiuifcia  allowed.— Heyward  V ,^ 

7  N.  Y.  314;  N.  Y.  4  H.  H.  Co.  v.  Kipp.  48  N.  Y,l46' 
N.  Y..  L.  A  W.  a.  Co.  V.  UuiMi  8.  Co!;  99  N  Y  12- 
Weterfoo  Wool  Mfg.  Co.  V.  Sliaiiahaii,  128  N.  Y.  34S' 
N.  Y..  N.  H.  A  H.  R.  Co.  v.  WoUK  143  N,  Y.  411:  Uuc 
Ubmd  R.  Co,  v,  Gervey,  159  N.  Y.  334;  Brie  R  Co.  v. 
Bte«erd,  170  N.  Y.  172:  Perk  v.  SeliBnoetady  Ry.  Co  170 
N.  Y.  298:  Matter  of  Board  ot  Water  Comn.,  176  N'  Y 
239;  Matter  of  Curran.  38  App.  Div.  82,  55  N.  Y.  8udp. 
1018.  afld-,  37  App.  Div.  178,  55  N,  Y.  Su_pp.  908:  PeS; 
T.  Scheneotedy  Ry.  Co.,  67  App.  Div,  359,  n  N.  y.  Supp. 
794,  afld..  170  N.  Y.  298:  SliDwalBT,  eto_  R.  Co..  v.  B  4 
M.R,  Co..  67  App.  Div.  367,  73N.  Y.  Supp.  744;E«en)r 
V.  N.  Y.  C.  *  IT  R,  R,  Co.,  70  App.  Div,  421,  75  sT^Y 
_     „,      Supp,  479:  Matter  of  Daly.  72  Am.  Div.  394.  76  N    Y 

Other  Institutions  of  tfie  state;  the  term  "real  m'i?^'^'^*'t^nS|;  rliiln  t     °°  *""  ""   ""'; 

property,"    any   right,    interest    or    easement  App.  Div.  ill.'  89  N.  Y.  ( 

therein    or    uipuTtenaDcee    thereto;    and    the 

term  "owner,''  aU  persons  having  any  estate,  pSvilk,  ""w'w  ^"ssMta 

interest,  or  easement  in  the  property  to  be  ioo9:ScheDei!iadyRy.Co.  v.  Lyon.f 

taken,    or    any    lien,    charge,    or   incumbrance  Supp.  40,^d.,  88  App.  Div.  joi. 

thereon.     The  person  instituting  the  proceed-  c^oltiSl^'s^^^  u  N*' 

ingsshallbe  termed  the  plaintiff;  and  the  person  of  Broadway  a' Seventh  Ave',  R,  Co, 

against  whom  the  proceeding  is  brought,  the  *iw> 


i  s'^.i 


c„   13358. 
.,  ll96.  eh. 


ipp,    1080. 

hipirtw  Manbvd.— Matter  at  N,  Y,  &  H,  R.  Co  v 

ipp,  48  N.  Y,  549;  Matter  o(  N.  Y.  C,  *  H,  R,  r,  Co,. 


ded  by     Ti'n'.  Y,  ___,  _ 
wiriiout     N.  Y,  510;  Lor 


§  4                                                 CONSOLIDATED  LAWS  art.  2 

76  N.y.  Supp.  11;  Matter  of  Daly,  72  App.  EKv.  394,  76  showinc  the  necessity  of  its  acquisition  for 

N.  Y.  Supp.  28;  Matter  of  Ninety-fourth  St.,  22  Miac.  32.  _,,.!.  7^                          "^                        ^ 

49  N.  Y.  Supp.  600;  Village  o!  PultonviUe  v.  Pultonvillo  ^^/^  J^'                     ,     ,             *        •  j           ^  *i. 

w.  Co.,  35  Miflc.  426.  71  N.  Y.  Supp.  1009;  Matter  of  4.  The  names  and  places  of  residence  of  the 

N.  Y.  4  C.  R.  Co.  V.  Gunniflon,  1  Hun  496.  owners  of  the  property;  if  an  infant,  the  name 

w'1l!^l?{?V!liriC?*v.ZSi.*^.  Y.  U  ?^i  Pjfoe  of  ••e«den^  J^  ««  genend  guardian^ 

Brooklyn  Parte  Comre.  v.  Armstrong.  45  N.  y.'234;  In  re  «  he  has  one;  if  not,  the  name  and  place  Of 

Stoten  Island  Rap.  Tran.  Co..  103  N.  Y.  251;  People  v.  residence  of  the  person  with  whom  he  resides: 

LJtS-.^20*1&:^''3^;L{Si<?ltt:F^Vfe  if  »  lunatic    idiot    or  .habitual  drunkard,  the 

121  N.  Y.  319;  Matter  of  splitrrock  Cable  Ry.  Co.,  128  name  and  place  of  residence  of  his  conmuttee 

N.  Y.  408:  Pocantioo  Water  Work*  Co.  v.  Bir^^iso  N.  Y.  or  trustee,  if  hc  has  one;  if  not,  the  name  and 

249;  Atwater  V  VUlage  of  Canandaigua,  66  Hun  298,  9  ^^^^  ^f  residence  of  the  person  with  whom  hc 

N.  Y.  oupp.  oo7,  ana.,  1Z4  in.  i,  ou^.  ^.j          --                     -jii^*          ._            i. 

Piop€r&  MUrtmdj  used  for  pobllc  porpoBcs.—  resides.    If  a  non-resident,  having  an  agent  or 

Matter  of  Boston  A  Afcany  R.  Co.,  63  N.  Y.  674;  Matter  attorney  residing  in  the  state  authorized  to  con- 

CU^B^^^k'^!m\  M  Jir  5n.  v:  a*T  r!  ^  for  the  sale  of  the  property,  the  name  and 

R.  Co.,  77  N.Y.  248;  Prospect  Park.  etc.  v.wnuamson,  91  place  of  residence  of  such  agent  or  attorney; 

N.  Y.  662;  Matter  of  N.  Y.,  L.  &  w.  R.  Co..  99  N.  Y.  13;  if  the  name  or  place  of  residence  of  any  owner 

Matterof  N.  Y.  CableCo.,  104N.  Y.  l;Kerrv.  W.  8.  R,  /.onnof    aft^r   Hiliirpnf    innnirv   hp   Afir*prt».inivi 

Co.,  127  N.  Y.  289;  Matter  of  Board  of  St.  Opening.  183  f^^ot  atter  a^igent  inquiry  De  ascertainea, 

N.  Y.  329;  Matter  of  aty  of  Utica.  73  Hun  256.  26  N.  Y.  it  may  be  SO  Stated  with  a  specific  Statement 

Supp.  564.  of  the  extent  of  the  inquiry  which  haa  been 

made. 

ARTICLE  2  5.  That  the  plaintiff  has  been  unable  to 

^     .         ^      -Tk-        ji  agree  with  the  owner  of  the  property  for  its 

Condemnatioii  Proceedings  purchase,  and  the  reason  of  such  inability. 

Section  4.  Petition;  what  to  contain.                             •  6.  The  value  of  the  property  to  be  condenmed. 

5.  Notice  to  be  annexed  to  petition;  service.  7.  A   statement   that   it*  IS   the    intention    of 

6.  Service  of  petition  and  notice.  the  plaintiff,  in  good  faith,  to  complete  the 

7.  Appearance  of  infant,  idiot,  lunatic  or  habitual  ,*^        .       '  **      .»  i.*uj.u        _j. 

drunkard.  work  or  improvement,  for  which  the  property 

8.  Appearance.  is  to  be  condemned:  and  that  all  the  prelimin- 

9.  Answer;  what  to  contain.  g^  gtepg  required  Dy  law  have  been  taken  to 

10.  Verification  of  petition  or  answer.  ^„*;*i«  ik:«^  *^  :^^i.u7,i^  *i»«  «^»^«o^^;«.n. 

11.  Trial  of  issues.  entitle  nim  to  institute  the  proceeding. 

12!  Mistakes,  o^aaons.  defects  and  irregularities.  8.  A  demand  for  relief,  that  it  may  be  ad- 

13.  Judgment;  costa  when  to  defendant;  commis-  judged   that  the  public  USe  requires  the   COn- 

14.  DutSSMid'powenjofcommiasionere.  demantion  of  the  red  property  described,  and 

15.  Confirmation  or  setting  aside  report;  deposit  that  the  plaintiff  is  entitled  to  take  and  hold 
ti.  /^«  ^l^en  payable.           ^  ,...^.1  .n^^^^^  such  property  for  the  public  use  specified,  upon 

16.  Offer  to  purchase;  costs;  additional  allowance.  .  .^     *^      •'             .     ^  ,        -          Cj  xu   x  -JT-^ 

17.  Judgment,  how  enforced;  deUvery  poesession  making  compensation  therefor,  and  that  com- 

pf  premises;  when  writ  of  aaeutance  to  missioners  of  appraisal  be  appointed   to  as* 

,0    a  I-  *"?*®"      *     -J  A-     ^*:«.»-«««  ^t  «•«_  certain  the  compensation  to  be  made  to  the 

18.  Abandonment   and   disoontmuance   of   pro-  ^„„„^   *  ^  4.1  ^  „«^^«.<.,r  »^  «^«L>».t 

^jee^jing,  owners  for  the  property  so  taken. 

19.  Appeal  from  fin£orfwa;8ta^^  DCTlT»tloo.--Code  civ.   proc..   |  3360.  a^  added  by 
i?:  ^^^l^lfaftSSiioi^mTy'lirect  a  new  L.^^^^'  ^^'  ««.  and  am.  b?  L.  iW  ch.  589.  without 

00   rn    SPP*^.?!ll'.j«-«#-  In  genena,— Manhattan  R.  Co.  v.  O'Sullivan.  6  App. 

??•  S^S^'^^^^^SISL^'  ma^    •fs.v    nn    .nvinff  ^'^^  571.  40  N.  Y.  Supp.  326.  aifd.,  150  N.  Y.  569;  Taber 

23.  Party   m    possession    may    stay    on    giving  ^  Manhattan  R.  Co.,  14  Misc.  189.  35  N.  Y.  Supp.  465. 

24.  Tem'^",$'i>osBession  pending  proceedings.  f%^J%\^  1%Ty'^^1^  *  ^"^  ^"'• 

25.  Notice o}^-^-^<^^;^:^^^^  ^'^tJate  wli^Byl-M^t^^ of^Mkrsb.  71  N.  Y.  315; 

26.  Power  of  ^^^^^^.S^^f^^^  °"*«"'  In  re  Staten  fsland  Rap.  T.  Co.,  103  N.  Y.  251;  Matter  of 

27.  Lmutations  and  exemptions.  jj  y  ^^j^j^  ^^    104  K.  Y.  1 ;  R^hester  Ry.  Co.  v.  Robin- 

t  A    T»  x»xi            ^^4.  *^  «^«««:^  8o».  133  N.  Y.  242;  City  of  Johnstown  v.  Wade.  30  App. 

§4.  Petition;  what  to  COntam.  Div.  5,51  N.Y.  Supp.  763;  County  of  Orange  v.  Ellaworth. 

The  proceeding  shall  be  instituted  by  the  ^  App^  P^T^K^'  ^Tv^^^do^S^M^  v'  ftf.S*,J^re.  rSnf 

\^*\.          -^ t:j.:^^  u,..  4.v«  *.i»;*«/;fr  *^  Rochester,  102  App.  Div.  99,  92  N.  Y.  Supp.  478;  Ceme- 

presentation  of  a  petition  by  the  plaintiff  to  ^jy  j^^^  ^  Brandes,  14  Misc.  270,  35  N.T.  Supp.  lOlS; 

the  supreme  court,  setting  forth   the   following  Dexter  &  Northern  R.  R.  Co.  v  Foetcr,  64  Miac  500,  119 

foy.tj»'  N.  Y.  Supp.  731;  Village  of  Babylon  v.  Bergen,  68  Miac. 

lacxs.                                              ^^lA^r.^^     ^^A    *\^^  433,  124  N.  Y.  Supp.  871;  HomellsviUe  R.  Co.  v.  N.  Y., 

1.  His  name,  place  of  residence,   and  the  l  e.  a  w.  r.  Co.;  83  Hun  407,  31  N.  Y.  Supp.  745. 
business  in  which  engaged;  if  a  corporation  or  Desertption  of  lands.— Matter  of  N.  Y.  O.  &  H.  R.  R. 
ioint^stock    association,    whether    foreign    or  S^.  7oil.  y.  191;  ViUa^of  (^ampl^v^ 

luiuirwA^uxw     «oo^^              'io„«  ^f  Kiiaifiooa  witlii'n  N.  Y.  264;  Matter  of  Citiaens'  Water  Worka  Co.,  32  App. 

domestic,  its  principal  place  of  business  \nthin  ^^^  ^  ^  j^  y.  Supp.  473;  StHiwater  ft  M.  R.  Co.  ▼. 

the  state,  the  names  and  places  of  residence  siado.  36  App-  DiV.  587,  56  N.  Y.  Supp.  966;  Htidaon  & 

of  its  pnncipal  officers,  and  of  its  directors,  M»^^»"««  »•  R- Co.  ^  wcndel.  112  A^^^ 

yi    1W3  ^i.wv  p«*          i^„^^   „«  xL^  ^„„«  ^*  N.  Y.  Supp.  341,  affd.,  186  N.  Y.  535;  Suffolk  County 

trustees  or  board  of  managers,  as  the  caae  may  Telephone  &o.  v.  Gannin,  118  App.  Div.  764.  99  N.  V. 

be,  and  the  object  or  purpose  of  its  mcorpora-  Supp.  296;  Brooklyn  E.  R.  Co.  v.  Nagle,  75  Hun  590.  27 

tion  or  association;  if  a  political  division  of  the  N.  t.  Supp.  669.  aJ[d..  150  N.  Y.  562;  Wy  rf  9>'5«««  J- 

"  *       ,r^         _    '  J  ^i«^««  ^f  ^r^iA^^^^  r.(  I'fa  Stacey,  86  Hun  441.  33  N.  Y.  Supp.  929;  New  Rochelle 

state,  the  names  and  places  of  residence  of  its  water  Co.  v.  Brush.  19  N.  Y.  Supp:  964. 

principal   officers;   and   if   the   state,    or   any  .HeoMslty  of  aoqnlsltton.— In  n  Staten  Island  Rap. 

commission  or  board  of  managers  or  trustees  Tran.  Co..  ip3  N   Y   251;  Matter  of  IJibUc  8«naoe 

;*  ^k««»4^  ^*  ko^Mtifr  /*nn^rrk1  nf  ftTiv  f\i  tViA  phA.ri-  Comm.,  217  N.  Y.  61;  Matter  of  Meagher.  35  Miac  601, 72 

m  charge  or  having  control  of  any  01  tne  cnan-  j^  ^  g       j^^.  y.„^^  ^^  waveriy  v.  Water  Woika  6>., 

table   or  other  institutions   of   the   state,    the  09  Miac.  373,  125  N.  Y.  Supp.  339;  flood  Abatement 

name,  place  of  residence  6f  the  officer  acting  Oommiasion  v.  Merritt,  94  Misc.  388, 168  N.  Y.  Supp.  289. 

in  ita  nr  fbpir  hpbidf  1*1  the  Droceedincs  Names  and  residences  of  owners.— Matter  of  City  of 

m  Its  or  tneir  Denau  hi  tne  PJ°V^^^^'    .  ^,    -  Rochester,  102  App.  Div.  99, 92  N.  Y.  Supp.  478;  Dexter  A 

2.  A  specific  description  of  the  property   to  Northern  R.  R.  Co.  v.  Foster,  142  App,  Div.  240.  126  N. 
be  condenmed,  and  its  location,  by  metes  and  Y.  Supp.  835;  Matter  of  Opening  Oneida  St..  22MSae.  235. 

bounds,  with  reasonable  certainty.                 .  49  N-  fe|"^P/fi^'S|"'*^^**-  ^  ^' ""-  C™**-.^^ 

3.  The  public  use  for  which  the  property  is  nfttbiuty  to  aw^— MiJtter  of  Mawh,  71  N.  Y.  316; 
required  and  a  concise  statement  of  the  facts  Matter  of  New  York,  Westchester  A  Boston  R.  Co..  161 

lift 
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ApSL  Vvr,  60, 185  N.  Y.  Bajm,  234;  Matter  of  Bronx  Paik- 
way  Commiiwnii.  176  App.  Div.  717, 163  N.  Y.  Supp.  882; 
Matter  ai  9ubui<)an  Rap.  T.  Co..  38  Hun  663;  Met.  El.  R. 
Go.  ▼.  Doninick,  8  N.  Y.  Bupp.  Iftl;  In  re  Long  Island  R. 
Co.,.  21  N.  Y.  Supp.  489:  Matter  of  N.  Y..  W.  8.  A  B.  R. 
Com  64  How.  Pr.  216. 

Completloii  of  work.— Erie  A  C.  N.  Y.  R.  Co.  v. 
Welch,  1  App.  Div.  140;  87  N.  Y.  Supp.  906. 

CsoMai  iiff  paUle  servke  «oiiimitilon« — Long 
loland  R.  Co.  v.  ^rwood,  186  N.  Y.  Supp.  762. 

Amcndmenti. — ^Matter  of  N.  Y.,  W.  S.  &  B.  R.  Co., 
89  N.  Y.  463;  Matter  of  Suburban  Rap.  T.  Co.,  38  Hun 
663. 

§  5.  notice  to  be  annexed  to  petition;  service. 

There  mii9t  be  annexed  to  the  petition  anotice 
of  the  time  and  place  at  which  it  will  be  pre- 
sented to  a  special  term  of  the  supreme  court, 
held  in  the  judicial  district  where  the  property 
or  some  portion  of  it  is  situated,  and  a  copy  of 
the  petition  and  notice  must  be  served  upon  all 
the  ownera  of  the  property  at  least  eight  days 
prior  to  its  presenti^ion. 

Dcrlvatioii. — Code  civ.  proo.,  |3361,  as  added  by 

L.  1890.  ch.  95.  without  change. 

In  gencraL — Matter  of  Broadway  6t  Sev.  Ave.  R.  Co., 
73  Hun  7,  26  N.  Y.  Supp.  1060;  Homellsville  Elee.  R.  Co. 
V.  N.  Y.,  L.  E.  A  W.  R.  Co.,  83  Hun  407,  31  N.  Y.  Supp. 
746. 

Netlee.— Oneonta  C.  &  R.  8.  R.  Co.  v.  C.  &  a  U.  R.  Co.. 
86  App.  Div.  284,  83  N.  Y.  Supp.  307;  Mott  v.  Eno.  97 
App.  Div.  680, 617.  90  N.  Y.  Supp.  608;  Matter  of  Broad- 
ft  Sev.  Ave.  R.  Ca,  69  Hun  276.  23  N.  Y.  Sup^  609. 

New  Union  Tel.  Co.  v. 


««, 


ft 


Marsh,  96  App.  Div.  122.  89  N.  Y.  Supp.  79;  Matter  ci 
N.  Y..  W.  8.  A  B.  R.  Co..  29  Hun  269. 


I.— Matter  «f  On«da  8t..  22  Misc.  236.  49  N.  Y. 
SuppL  828;  Matter  of  N.  Y.,  L.  ft  W.  R.  Co.,  26  Hun  194; 
Atwater  v.  Village  of  Canandaigua,  66  Hun  293,  9  N.  Y. 
Supp.  657.  affd.,  124  N.  Y.  602. 

rbee  of  trial.— Manhattan  Railway  Co.  v.  Farrell,  180 
App.  Div.  200,  167  N.  Y.  Supp.  626. 

$6.  Service  of  petition  and  notice* 

Service  of  the  petition  and  notice  must  be 
made  in  the  same  manner  as  the  service  of  a 
summons  in  an  action  in  the  supreme  court  is 
required  to  be  made,  and  all  the  provisions  of 
artide  twenty-five  of  the  civil  practice  act  which 
relate  to  the  service  of  a  summons,  either  per- 
sonally or  in  any  other  wav,  and  the  mode  of 
proving  service,  shall  apphr  to  the  service  of 
the  petition  and  notice.  If  the  defendant  has 
an  a^ent  or  attorney  residing  in  this  state,  au- 
thorized to  contract  for  .l&e  sale  of  the  real  prop- 
erty described  in  the  petition,  service  upon 
sudi  agent  or  attorney  will  be  sufficient  serv- 
ice upon  such  defendant.  In 'case  the  defend- 
ant is  an  infant  of  the  age  of  fourteen  years  or 
upwards,  a  copy  of  the  petition  and  notice  shall 
a»o  be  served  upon  his  general  guardian,  if  he 
has  one;  if  not,  upon  the  person  with  whom  he 
resides. 


the  proceeding,  and^  if  deemed  necessary  to  pro- 
tect his  rights,  the  oourt  may  require  a  general 
guardian,  oonunittee  or  trustee,  or  a  guardian 
ad  litem  to  give  security  in  sucn  sum  and  with 
such  sureties  as  the  court  may  approve.  If  a 
service  other  than  personal  has  been  made  upon 
any  defendant,  and  he  does  not  appear  upon 
the  presentation  of  the  petition,  the  oourt  shall 
appoint  some  competent  attomejy  to  appear  for 
him  and  attend  to  his  interests  m  the  proceed- 
ing. 

Dertfatkm. — Code  oiv.  proe.,  |  8363,  as  added  by 
L.  1890,  ch.  96,  without  ohange. 

* 

}  8.  Appearance. 

The  provisions  of  law  and  of  the  rules  and 
practice  of  the  court,  relating  to  the  appearance 
of  parties  in  person  or  by  attorney  in  a!ctions  in 
the  supreme  court,  shall  applv  to  the  proceeding 
from  and  after  the  service  of  tne  petition,  and  all 
subsequent  orders,  notices  and  papers  may  be 
served  upon  the  attorney  appeanng  and  upon  a 
Kuardian  ad  litem  in  the  same  manner  and  with 
the  same  effect  as  the  service  of  papers  in  an 
action  in  the  supreme  court  may  be  made. 

Derivatioii.-^<;ode  civ.  proo.,  $3364,  as  added  by 
L.  1890,  ch.  96,  without  change. 

Anplleatlon. — City  of  Syracuse  v.  Benedict.  86  Hun 
363.  86  N.  Y.  Supp.  944. 

Meet  of  appearance* — County  of  Orange  v.  Ells- 
worth. 98  App.  Div.  276,  90  N.  Y.  Supp.  676;  New  York 
Central  A  H.  K.  R.  R.  Co.  v.  Reusens.  161  App.  Div.  468, 
136  N.  Y.  Supp.  919;  Matter  of  Brooklyn  m.  R.  Co.,  26 
Misc.  120.  63  N.  Y.  Supp.  1087;  Matter  of  N.  Y..  L.  A 
W.  R.  Co.,  33  Hun  148. 


§9.  Answer;  what  to  contain. 

Upon  presentation  of  the  petition  and  notice 
with  proof  of  service  thereof,  an  owner  of  the 
property  may  appear  and  interpose  an  answer, 
which  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  petition  con- 
troverted bv  him,  or  of  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief,  or  a 
statement  of  new  matter  constituting  a  d^ence 
to  the  proceeding. 

Derivation. — Code  dv.  proc,  $8366,  as  added  by 
L.  1890,  eh.  96,  without  ehange 


In  genenl. — ^Matter  of  Public  Service  Comm.,  217 
61;  Matter  of  Openint 
N.  Y.  Supp.  828;  N.  Y.,  O.  A  W.  R.  Co.  v.  McBride.  45 


N.  Y.  61;  Matter  of  Chpening  Oneida  St..  22  Misc.  235,  49 


civ.  proe..    $8362,  as  added  by 
L.  1880,  di.  96,  without  ohange. 
Fallivre  to  teire  notice,  watYcr  of  defecti. — Matter 

of  Manhattan  Railway  Co.  v.  Meighan,  186  App.  Div. 
733.  176  N.  Y.  Supp.  20. 

§  7.  Appearance  of  infant,  idiot,  lunatic  or 
habitual  druoLlEard. 

If  a  defendant  is  an  infant,  idiot,  lunatic  or 
habitual  drunkard,  it  shall  be  the  duty  of  his 
general  guardian,  committee  or  trustee,  if  he 
nas  one,  to  appear  for  him  upon  the  presen- 
tation of  tile  petition  and  attend  to  his  interests. 
and  in  case  he  has  none,  or  in  case  his  general 
guardian,  committee  or  trustee  fails  to  appear 
for  him,  the  oourt  shall,  upon  the  presentation 
of  the  petition  and  notice,  with  proof  of  service, 
without  further  notice,  appoint  a  guardian  ad 
litem  for  such  defendant,  whose  duty  it  shall  be 
to  appear  for  him  and  attend  to  his  interests  in 


Mise.  616,  92  N.  Y.  Supp.  81. 
ContOBts  and  auAcleiiey  of  aaawer.-Matter  of 

Brooklyn,  W.  &  N.  R.  Co.,  72  N.  Y.  246;  Matter  of  N.  Y., 
L.  A  w.  R.  Co.  V.  Union  Steamb.  Co.,  99  N.  Y.  12;  Matter 
of  Broadway  A  Sev.  Ave.  R.  Co.,  73  Hun  7,  26  N.  Y.  Supp. 
1080;  City  of  Syracuse  v.  Benedict,  86  Hun  343,  33  N.  Y. 
Supp.  944. 

§  10.  Verification  of  petition  or  answer. 

A  petition  or  answer  must  be  verified,  and  the 
provisions  of  the  civil  practice  act  relating  to 
the  form  and  contents  of  the  verification  of 
pleadings  in  courts  of  record,  and  the  persons  by 
whom  it  may  be  made,  shall  apply  to  the  veri- 
fication. 

Derivatton. — Code  civ.  proc.,  $  3366,  as  added  by 
L.  1890,  ch.  95,  without  change. 

Bcference. — As  to  verification  of  pleadings,  see  C.  P. 
A..  $$248-263. 

Vertllcatlon.— Matter  of  St.  Law.  A  Adir.  R.  Co..  133 
N.  Y.  271. 

§  11.  Trial  of  issues. 

The  court  shall  try  any  issue  raised  by  the 
petition  and  answer  at  suox  time  and  place  as  it 
may  direct,  or  it  may  order  the  same  to  be  re- 
ferred to  a  referee  to  hear  and  determine,  and 
upon  such  trial  the  court  or  referee  shall  file  a 
decision  in  writing,  or  deliver  the  same  to  the 
attorney  for  the  prevailing  party,  within  twenty 
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days  after  the  final  aubmisaion  of  the  proofs  and  commissionerB,  and  in  that  case  they  may  be 

allegations  of  the  parties,  and  the  provisions  of  residents  of  aby  county  in  the  state*    Where 

the  civil  practice  act  rdating  to  the  form  and  ownere  of  separate  properties  are  joined  in 

contents  of  decisions  upon  fche  trial  of  issues  of  the  same  proceeding,  or  separate  properties 

fact  by  the  court  or  a  rdferee,  and  to  making  and  of  the  same  owner  are  to  be  condemned,  more 

filing  exceptions  thereto,  and  the  making  and  than  one  set  of  commisBioneiB  may  beappointed. 

settlement  of  a  case  for  tne  review  thereof  upon  No  person  shall  be  appointed  such  a  cammis- 

oppeal,  and  to  the  proceedings  which  may  be  sioner  in  the  first  or  second  judicial  districts 

had  in  case  such  decision  is  not  filed  or  delivered  who  holds  the  position  of  clerk,  private  eeere- 

within  the  time  herein  required,  and  to  the  tary,  secretary,  or  stenogr^her  to  any  justice  or 

powers  of  the  court  and  referee  upon  such  trial,  judge  of  a  court  of  record,  or  to  any  board  of 

shall  be  applicable  to  a  trial  and  decision  uxkler  justices  or  judges  of  such  a  court  in  any  depait- 

this  chapter.  ment  where  such  justice  or  Judge  is  engaged  in 

DerlTAfion.— bode  civ.  proo..  §3367,  as  added  by  the  discharge  of  the  duties  of  his  office. 

^A!SSk^^^'^^°£^^'^i^^f^'i!^^T>  n     i/v>  Derlratlon.— Code  civ.  proc..  13369.  as  added  by 

TC^^S?rS^'7^''^^''^^'^'^°^^^^Sr\S'"  ^^  L.  1890.  ch.  95.  and  am.  h^  L.  iSofiv  eh.  580.  without 

N.Y.  343;  City  ofGeneva  v.  Hewn.  196  N.  Y.  447.  rev^  change.    Last  aentenoe  is  ibe  thiid  mmUaufe  of  eode  dv. 

^o?Sf  ^^  yX'^  Aji,''iM^«."7%.^*Xp!  5^;^*  1024.  «  far  aa  relate,  to  coi.d««»atioa  eonuaia- 

965;  Matter  of  Uke  Shore  k  M.  S.  Ry.  Co..  65  Hun  63S.  JodgmMit.— Matter  of  CSty  of  Glovereville,  42  Misc. 

^itfL2L;i*!?*ft«?^«.-^     w^n-    *  fl^r    P    f «    ^  469,87N.Y.8ttpp.612;8chenecWabrRy.Co.r.Lyi».44 

rJlf^'y  V  iiS^^STT!^'";  «°t  r  ^*J^      k'Pk  V  Misc.  275, 89  N.  Y.  Supp.  908;  Matter  of  Board  of  Super- 

Davia,  48  N.  Y.  197;  Matter  of  B.  ft  A.  R.  Co..  53  N.  Y.  viaors  67  Miac  665  669  110  k  Y  Sudd  46-  Manhafiv 


^*vKSi^i7;p-  *A  ^  5*  ^•'v'r^^\^!^ih^%^     Hatfield,  138  N.  Y.  Supp.  738. 
N.  Y.  326;  Matter  of  S.  I.  Rap.  T.  Co..  103  N.  Y.  251;         AppolatniMit  off  commla 


It*  V  *  r   J.  ^  ^r^*  "•  TT  f^i*    '   u  "^^      OB  ii      XHx  APfOUiaiieBf  Off  coiUMIillOMiiiL — Matter  Of  Bniok- 

^7"ii-5  ^-  ?o^*  ""•  ^^^^^  Steamb.  Co.,  36  Hun  220,  ly^  H^r.  co..  32  App.  Div.  22U  62  N.  tTsunp.  997: 

■"IjSLSiJV-.  *L  ^-^M^  ^  M«i^  _rv,  ^  f^^  Matter  of  City  of  Rochester,  184  Apn.  Dir.  369;  Matter  of 

Bcffennoi  to  inr  wa^  off  tttte,-Oity^  Geneva  Mayor  of  Nei  York,  20  Misc.  580.^  N.  Y.  Bupp.  640;  b 

V.  Henscn.  140  App.  Div.  49,  124  N.  Y.  Supp.  588,  „  j},  y.,  W.  a  A  B.  R,  Co.,  35  Hun  576;  N.  yTw.  8.  A 

•  ..^    «..  ^  «_              t     f          J  -     ^         J  •  B.  R.  Co.  V.  Townsend,  36  Hun  680;  Manhattan  Ry.  Cow 

i  12.  Mistakes,  omissions,  defects  and  irreg-  v.  stroub,  68  Hun  9o,  22  N.  y.  Supp.  602;  DaasnUe  a 

unites.  ^^  ^-  R*  Co.  V.  Hammond,  77  Hwi  39,  28  N.  Y.  Supp. 

^Z,                             ,      ^.  1       -         *^i.      •     1  454;Cityof8ynMJuaev.8tacey»86Htm441,451.8«N.Y. 

The  provisions  of  article  nine  of  the  civil  prao-  supp.  929. 

«ni8  cnapt^.  Xpp.  Div.  50,  135  N.  Y.  Supp.  234;  Coimty  of  Oras«B  r. 

Derl?atloii.— Code  dv.  proc.,   §3368,   as  added  by  Storm  Kins  Stone  Co.,  191  App.  Div.  329, 181  N.  Y.  ftipp. 

li.  1890,  ch.  95,  without  change  of  subatance.  660. 

AmoDdmentB  an4«r  code  cIt.  ptoe.,  I72S,  ote.  Bflitdayi'iioMee.— Manhattan  Ry.  Co.  v.  atroab.  68 

(C.  P.  A..  4 IM).— Brooklyn  Union  Elevated  R.  R.  Co.  v.  Hun  90,  22  N.  Y.  Supp.  608. 

Valance.  123  App.  Div.  687. 108  N.  Y.  Supp.  157.  Coata.— City  of  Johnstown  v.  Frederick,  35  App.  Div. 

44,  54  N.  Y.  Supp.  412;  ViUacaof  Mmaville  v.  CSoak,  55 

§18..  Jud^ent;  costs  when  to  defen<tant;  4E£e^'iMfSiv'f-,?nb5*i*'Y**§r"SS^i 

COmmisaionerS.  Jersey  Railroad  Co.  v.  Brown,  123  Appw  Div.  655.  107 

Judgment  shaU  be  enta^  pursuant  to  the  N.  Y.  Supp,  989;^Matter  of  School  Street,  162  AMK.Div 

j:     Ail"   li  *u^  .^..^  ^«  «»f^»<>r ;»  4-U^  At^aifxn  158,  147  N.  Y.  Supp.  195;  Matter  of  N.  Y.  Municipal 

direction  of  the  court  or  rrferee  in  the  decision  Railway Corpomtloiri76 App. Drv.  197. 162 N. Y,Sm- 

filed.   If  in  favor  of  the  defendant,  the  petition  495;  N.  Y.  O.  A  w.  R.  Co.  v.  MeBiide,  45  Mi«s.  616.  92 

shall  be  dismissed  with  costs  to  be  taxed  by  the  N.  Y.  Supp.  31. 

clerk,  at  the  same  rates  as  are  allowed,  of  course,  .^^    -.^ 

to  a  defendant  prevailing  in  an  action  in  the  51*-  Duties  and  powers  of  commisnoMn. 

supreme  court,  including  the  allowances  for  The  commissioners  shall  take  and  subseribe 

proceedings  beiore  and  after  notice  of  trial.    If  the  constitutional  -oath  of  office.    Any  of  them 

the  decision  is  in  favor  of  the  plaintiff,  or  if  no  may  issue  subpoenas  and  admrnister  OAlhs  to 

answer  has  been  interposed  ana  it  appears  from  witnesses;  a  majority  of  them  may  adjourn  the 

the  petition  Uiat  he  is  entitled  to  the  relief  proceeding  before  them,  from  time  to  time  in 

demanded,  judgment  shall  be  entered,  adjudg-  their  discretion.   Whenever  l^ey  Boest,  ecKoept 

ing  that  the  condemnation  of  the  real  {Mroperty  by  appointment  of  the  court  or  pursuant  to 

described  is  nec»ary  for  the  public  use,  and  adjournment,  they  shall  cause  at  least  eight 

that  the  plaintiff  is  entitled  to  take  and  hold  the  davs^  notice  of  stum  meeting  to  be  given  to  the 

property  for  the  public  use  specified,  upon  mak-  defendants  who  have  appeeured,  or  thdr  agents 

ing  compensation  therefor  and  the  court  shall  or  attorneys.    The^r  shall  view  the  prenuaesde- 

thereupon  appoint  three  disinterested  and  com-  scribed  in  the  petition^  and  hear  the  proof  and 

petent  fre^olders,  residents  of  the  judicial  dis-  allegations  of  the  parties,  and  reduce  the  testi- 

trict  embracing  the  county  where  the  real  prop-  mony  taken  by  them,  if  any,  to  writing,  and 

erty  or  some  part  of  it  is  situated^  or  of  some  after  the  testimonv  in  each  case  ia  closed,  thev, 

county  adjoimng  such  judicial  district,   com-  or  a  majority  of  them,  all  being  present,  shall, 

missioners  to  ascertain  the  compensation  to  be  without  unnecessary  delay,  ascertain  and  deter- 

made  to  the  owners  for  the  property  to  be  taken  mine  the  compensation  which  oui^t  justly  to 

for  the  public  use  specified,  and  fix  the  time  be  made  by  tne  plaintiff  to  the  ownen  of  the 

and  place  for  the  fint  meeting  of  the  commit-  property  appraised  by  them;  and.  in  fixing  the 

sioners.     Provided,  however,  that  in  any  such  amount  of  such  compensation,  tn^  shaU  not 

proceeding;  instituted  within  the  first  or  second  make  any  allowance  or  deduction  on  acoount  of 

judicial  district,  such  commissioners  shall  be  any  real  or  supposed  benefits  which  the  owners 

residents  of  Uie  county  where  the  real  property,  may  derive  from  the  public  uae  for  whidh  the 

or  some  part  of  it,  is  situated,  or  of  some  adjoin-  property  is  to  be  taken,  or  the  conetruotion  of 

ing  county.    If  atrial  has  been  had,  at  least  any  proposed  improvement  oonneoted  with  sudi 

«ight  days'  notice  of  such  appointment  must  be  pubbc  use.    But  in  case  the  plaintiff  is  a  railroad 

myen  to  all  the  defendants  wtuo  have  appeared,  corporation  and  such  real  property  shall  belong 

The  parties  may  waive,  in  writing,  the  provi-  to  any  other  railroad  corporation,  the  oomnus 

sions  of  this  section  as  to  the  residence  of  the  sioners  on  fixing  the  amount  of  such  compensa 
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tion.  ^ail  fix  the  sftzne  at  its  fair  value  for  rail- 
roaa  purposes.  They  shall  make  a  report  of 
their  prooeedings  to  the  supreme  court  with 
the  mmutes  of  the  testimony  taken  by  them,  if 
any;  and  they  shall  each  be  entitled  to  six  dol- 
lars for  services  for  everyday  they  are  actually 
engaged  in  the  performance  of  their  duties, 
and  their  necessary  expenses  to  be  paid  b^  the 
plaintiff;  provided,  that  in  proceedings  within 
the  counties  of  New  York  and  Kings  such  com- 
missioners shall  be  entitled  to  such  additional 
compoisation  not  exceeding  twenty-five  dollars 
for  every  such  day,  as  may  be  awarded  by  the 
court,  and  provided  that  in  proceedings  insti- 
tutedf  by  a  village  or  any  board  thereof  under 
this  chapter  such  commissioners  shall  be  en- 
titled to  such'  additional  compensation,  not 
exceeding  five  dollars  for  every  such  day,  as  may 
be  awarcMd  by  the  court. 

Deflf»tkMi.— -Code  dy.  proc,  13370,  as  added  by 
L.  1890,  cL.  9$,  and  am.  hy  L.  1808,  oh.  384,  L.  1013, 
ch.  33S,  without  change. 

Oath. — ^!4atter  of  Grade  Crooaing  Commisrioners,  148 
App.  mv.  412,  132  N.  Y.  Supp.  06a 

Prooetan  beiare  eMnmlsaloiicn. — ^Long  Island  R. 
Co.  T.  Garvey,  150  N.  Y.  334;  Matter  of  Boaxd  of  Educa- 
tion, 169  N.  Y.  456;  Baker  v.  Mayor,  31  App.  Div.  112,  52 
N.  Y.  8upp.  538;  65  N.  Y.  Supp.  470;  Matter  of  Extension 
of  EthelSt.,  3  Misc.  403,  24  N.  Y.  Supp.  680;  Matter  of 
N.  Y.,  L.  A  W.  R.  Co..  33  Hun  148;  Matter  of  Giboy ,  78 
Hxm  260. 28  N,  Y.  Supp.  010;  In  re  Brooklyn  El.  R.  Co.,  80 
Hun  3fi5,  30  N.  Y.  Supp.  131;  Matter  of  GUroy,  85  Hun 
424, 32  N,  Y.  Bupp.  801;  Matt«r  of  Brooklyn  £1.  R.  Co..  87 
Hun  88.  33  N.  YTSupp.  881. 

Pcaih  of  one  eommlsaloiier. — Lake  Shore  A  Michi- 
gan SoutherA  R.  Co.  r.  Mahle,  72  Misc.  120,  120  N.  Y. 
Supp.  288. 

Bight  to  an  award. — Magee  v.  City  of  Buffalo.  144 
N.  Y.  266;  Matter  of  Mayor.  l68  N.  Y.  254;  Matter  of 
Mayor,  30  App.  Div.  580,  67  N.  Y.  Supp.  657;  Matter  of 
Trustees  of  n7  Y.  A  B.  Bridge,  80  Hun  210.  34  N.  Y. 
Supp.    1002. 

Bales  off  damac es. — Newman  v.  Met.  El.  R.  Co.,  118 
N.  Y.  618;  EkMge  v.  City- of  Binghamton.  120  N.  Y. 
aOO;  Miner. V.  nTY.  C.  ft  H.  R.  R.  Co.,  123  N.  Y.  242; 
Pappenheim  v.  Met.  El.  R.  Co.,  128  N.  Y.  436:  Bohm  v. 
Met  El.  R.  Co..  120  N.  Y.  576;  Odellv.  N.  Y.  El.  R.  Co., 
130  N.  Y.  600;  City  of  Buffalo  v.  Pratt.  131  N.  Y.  203; 
Matter  of  Adams,  141  N.  Y.  207;  Matter  of  Van  Etten 
V.  City  of  New  York,  226  N.  Y.  483;  Matter  of  One 
Hundred  and  Sixteenth  St.,  1  App.  Div.  436,  37  N.  Y. 
Supp.  608;  Beading,  etc.,  R.  Co.  v.  Bowman,  23  App.  Div. 
17fc48N.  Y.  Supp.  001.  ^fd.,  163  N.  Y.  572;  Matter  of 
Mayor,  etc.,  of  New  York,  24  App.  Div.  7,  40  N.  Y.  Supp. 
110:  Matter  of  City  of  Rochester.  24  App.  Div.  383,  48 
N.  Y.  Supp.  764;  Matter  of  Gilroy.  26  App.  Div.  314,  40 
N.  Y.  Supp.  708;  HUl  v.  Wine.  36  App.  Div.  520,  64  N.  Y. 
Supp.  802;  Village  of  Port  Henry  v.  Kidder,  30  App.  Div. 
640.  57  N.  Y.  Supp.  102;  Matter  of  Daly,  45  App.  Div. 
622,  61  N..  Y,  Supp.  48p;  Matter  of  Grade  Cfrossing 
Comrs..  52  App.  Div.  27,  64  N.  Y.  Supp.  760,  affd.  165 
N.  Y.  605;  Matter  of  Maj-dr,  etc.,  of  New  York,  62  App. 
Div.  271, 70  N.  Y.  Supp.  1127,  affd.,  168  N.  Y.  254;  Turner 
V.  State,  67  App.  Div.  303.  73  N.  Y.  Supp.  372;  Matter  of 
East  Biver  Gas  Co.,  110  Asg.  Div.  350.  104  N.  Y.  Supp. 
230.  affd.,  100  N.  Y.  528;  Matter  of  Manhattan  Ry.  Co.  v. 
Stuyvasant,  126  App.  Div.  848,  111  N.  Y.  Supp.  222; 
Manhattan  Ry.  Co.  v.  Comstock.  35  Misc.  326,  71  N.  Y. 
Supp.  941.  affd..  74  App.  Div.  341,  77  N.  Y.  Supp.  416; 
Matter  of  N.  Y.,  Westchester  A  Boston  R.  Co.,  73  Misc. 
219, 130  N.  Y.  Supp.  1005;  Matter  of  Boston.  H.  T.,  etc., 
R.  Co..  22  Hun  176;  Matter  of  D.,  L.  ft  W.  R.  Co.,  27  Hun 
151;  Matter  of  N.  Y.,  W.  S.  ft  B.  R.  Co.,  20  Hun  600; 
Lang^tm  v.  Mayor,  50  Him  434,  13  N.  Y.  Supp.  864; 
Mattdr  of  N.  Y.  £1.  R.  Co..  76  Hun  384.  28  N.  Y.  Supp. 
110;  Henderson  v.  N.  Y.  C.  ft  H.  R.  R.  Co.,  78  N.  Y.  423; 


Matter  of  One  Hundred  and  Seventy-third  St..  78  Hun 
487, 29  N.  Y.  Supp.  205;  Conabeer  v.  N.  Y.  C.  ft  H.  R.  R. 
Co.,  Mfiun  34,  32  N.  Y.  Supp.  6.  affd.,  156  N.  Y.  474. 

BeneMa  accnilng. — Lewiston  ft  Y.  F.  Ry.  Co.  v. 
Ayer,  27  App.  Div.  571,  50  N.  Y.  Supp.  502;  New  York 
Central  ft  H.  R.  R.  R.  Co.  v.  Domproff,  63  Misc.  211.  116 
N.  Y.  Supp.  024. 

Bemnrt  off  eommlsslonen. — People  v.  Morrison,  54 
App.  Div.  262,  66  N.  Y.  Supp.  510.  affd..  165  N.  Y.  644; 
Matter  of  South  Market,  76  Hun  85. 27  N.  Y.  Supp.  843. 

nnrcn  and  duties  of  eommlsslonen. — Matter  of 
Bronx  Paricway  Commission,  100  Misc.  577,  170  N.  Y. 
Supp.  618. 


}  16;  Confinnatioa  or  setting  aside  report; 
deposit  when  payable. 

Upon  filing  the  report  of  the  oominisBioners, 
any  party  may  move  foi;  its  oonfirmation  at  a 
special  term,  held  in  the  distitet  where  the  prop-* 
erty  or  some  part  of  it  situated,  upon  notice  to 
the  othor  parties  who  have  appeared,  and  upon 
such  motion,  the  court  may  confirm  the  report, 
or  may  set  it  aside  for  irregularity,*  or  for  error 
of  law  in  the  proceedings  bcdfore  the  commission* 
^s,  or  upon  the  ground  that  the  awar^  is  exces- 
sive or  insufficient.  If  the  report  is  *a^t  aside, 
the  court  may  direct  a  rehearing  before  the  same 
commissioners,  or  may  appoint  new  commission- 
ens  for  that  purpose,  and  the  proceedings  upon 
such  rehearing  shall  be  conducted  in  the  manner 
prescribed  for  the  orisinal  hearing,  and  the  same 
proceeding  shall  be  had  for  the  confirmation  of 
the  second  report,  as  are  herein  prescribed  for 
the  confirmation  of  the  first  report.  K  the  re- 
port is  confinned,  the  comt  shall  enter  a  final 
order  hi  the  proceeding,  directing  that  compen- 
sation shall  be  made  to  the  owners  of  the  prop- 
erty, pursuant  to  the  determination  of  the 
commissionerB,  and  that  upon  payment  ot  such 
compensation,  the  plaintiff  shall  oe  entitled  to 
enter  into  the  possession  of  the  property  con- 
demned, and  take  and  hold  it  for  the  public  use 
specified  in  the' judgment.  Deposit  of  the 
money  to  the  credit  of,  or  payable  to  the  order  of 
the  owner,  punsniant  to  the  direction  of  the  court, 
shall  be  deemed  a  payment  within  the  provisions 
of  this  chapter. 

Derlvmtfon.— Code  civ.  proc.,  §3371,  as  added  by 
L.  1800,  oh.  06,  without  change. 

In  f  enerml. — ^Daly  v.  Smith,  18  App.  Div.  104, 45  N.  Y. 
Supp.  785;  Matter  of  Armory  Board.  73  App.  Div.  152,  76 
N.  Y.  Supp.  766;  Matter  of  New  York  Municipal  Railway 
Corporation  v.  HolUday.  180  App.  Div.  814.  170  N.  Y. 
Supp.  238;  Matter  of  Brooklyn  El.  R.  Co.,  80  Hun  355, 
30  N.  Y.  Supp.  131. 

AppMcatlon.— Matter  of  State  of  New  York.  152 
App.  Div.  633.  187  N.  Y.  Supp.  485. 

ModMeatlon  of  award  onanthMlMd. — Matter  of 
Central  N.  Y.  Tel.  Co..  36  App.  X>iv.  553,  55  N.  Y.  Supp. 
720;  Matter  of  Town  of  Gtulford,  85  App.  Div.  207.  83 
N.  Y.  Supp.  312;  Matter  of  Johns  v.  Village  of  Salamanoa, 
120  App.  Div.  717,  114  N.  Y.  Supp.  707;  People  v.  Daw- 
son, 87  Misc.  588.  150  N.  Y.  Supp.  670. 

Beport  set  aside.— Matter  of  N.  Y.  L.  A  W.  R.  Co..  08 
N.  Y.  385;  Manhattan  Ry.  Co.  v.  Tompkins.  50  App. 
Div.  572,  60  N.  Y.  Supp.  668;  Waterford  Eleetric  Light. 
H.  A  P.  Co.  v.  Reed,  47  Misc.  406,  04  N.  Y.  Supp7551; 
Matter  of  People  of  State  of  New  York.  81  Miso.  324.  142 
N.  Y.  Supp.  040. 

Bepori  not  set  aside.— N.  Y.  C.  R.  Co.  v.  Marvin,  11 
N.  Y.  276;  Matter  of  Mayor,  etc..  of  New  York.  00  N.  Y. 
560;  Village  of  Port  Henry  v.  Kidder,  30  App.  Div.  640.  57 
N.  Y.  Supp.  102;  Harlem  River,  etc.,  R.  Co.  v.  Reynolds, 
50  App.  Div.  575.  64  N.  Y.  Su]».  100;  Matter  of  Qty  of 
RocheBter.-57  App.  Div.  634.  60  N.  Y.  Supp.  528.  affd.,  167 
N.  Y.  626;  Matter  of  Grade  Crossing  Commisedoners.  148 
App.  Div.  412,  132  N.  Y.  Supp.  060;  Matter  of  City  of 
Rochester.  184  App.  Div.  360;  Matter  of  Brooklyn  El.  R. 
Co.,  25  Misc.  120,  53  N.  Y.  Supp.  1087;  Matter  of  Speed- 
way, 20  Misc.  510.  62  N.  Y.  Supp.  424;  Matter  of  Mechan- 
icsville  Brides  Co..  83  Misc.  331.  145  N.  Y.  Supp.  1058: 
Matter  of  N.  Y..  L.  &  W.  R.  Co..  27  Hun  116;  Matter  of 
Chapin.  84  Hun  400,  32  N.  Y.  Supp.  361;  Rondout,  etc.. 
R.  Co.  V.  Field,  38  How.  Pr.  187. 

Inoderaacy  of  award. — ^Matter  of  Dahr.  26  App.  Div. 
326,  40  N.  Y.  Supp.  706;  Matter  of  Grade  Croanng 
Comrs.,  52  App.  Div.  27,  64  N.  Y.  Supp.  760.  affd..  165 
N.  Y.  605;  Matter  of  Mechanicsville  Bndge  Co.,  83  Miso. 
331,  145  N.  Y.  Supp.  1058;  In  re  Met.  El.  R.  Co..  76  Hun 
375,  27  N.  Y.  Supp.  756;  Matter  of  Giht>y,  78  Hun  260, 28 
N.  Y.  Supp.  010;  Akin  v.  Wat^r  ComrsM  82  Hun  265,  31 
N.  Y.  Supp.  254;  Matter  of  Chapin.  84  Hun  400.  32  N.  Y. 
Supp.  361;  Peeksport.  etc..  Ry.  Co.  v.  West,  45  N.  Y. 
Simp.  644. 

fiLeesatveneas. — Matter  of  Johns  v.  Village  of  Sala- 
manca. 67  Misc.  521,  122  N.  Y.  Supp.  488;  Matter  of 
N.  Y.,  Westchester  A  Boston  R.  Co.,  72  Misc.  210,  130 
N.  Y.  Supp.  1005;  Matter  of  N.  Y.,  L.  ft  W.  R.  Co.,  27 
Hun  116;  Matter  of  Union  El.  R.  Co.,  7  N.  Y.  Supp.  853; 
Silver  Creek  ft  D.  R.  Co.  v.  Baker,  18  N.  Y.  Supp.  381. 

Payment  of  award. — ^Ametrano  v.  Downs,  170  N.  Y. 


i 


§S  16,  17                                         CONSOLIDATED  LAWS  art.  2 

?S*  5J*&*®^^^*^oo'«**^'J^^  iiV'J^^kJS^  ^^'  ^^^*  ^  *^y  defendant  answering  the  costs  of  such 

*^n4£it\f"SJUlSi^^^^                    Terminal  trial  Caused  by  the  interpomtion  of  the  unauo- 

1^.  Co.  of  Buffalo,  16  App.  Div.  616. 44  N.  Y.  Supp.  1012;  ccBsful  defence,  to  be  taxed  by  the  clerk  at  the 

Matter  of  N.  Y^.  R- Co.,  5  Hun  106;  Matter  of  8. 1.  Rap.  game  rate  as  18  allowed  to  the  prevailing  party 

iStiS*'  of  ^'Sn^tkm.^Matter  of  Tucker.  104  ^^r  the  trial  of  an  action  in  the  supreme  court. 

Miac.  617.  Dertratioii. — Code  civ.  pzoe..   13872,  u  added  by 

Effect  of  Una!  order. — ^Matter  of  Trustees  of  N.  Y.  A  L.  1890,  ch.  96,  without  change. 

B.  Bridge,  137  N.  Y.  96;  Matter  of  Lyle.  41  Misc.  696.  85  Applloitton.— Matter  of  Low.  208  N.  Y.  26;  County  ol 

N.  Y.  Bupp.  290;  Swikehaid  v.  Miohels,  81  Hun  326,  29  Brie  v.  Fridenberg.  221  N.  Y.  389;  Matter  of  State  of 

N.  Y.  Supp.  777,  30  N.  Y.  Supp.  1136.  eStd.,  144  N.  Y.  New  York.  162  App.  Div.  633.  137  N.  Y.  Supp.  485. 

684;  Famngton  v.  Mayor,  S3  Hun  124,  31  N.  Y.  Supp.  Cos  to  and  allowaiieee«r-Matter  of  Proepeet  Park  A 

371;  Schneider  v.  Rochester.  90  Hun  171,  36  N.  Y.  Supp.  C.  I.  R.  Co..  67  N.  Y.  371;  Matter  of  City  of  Brooklyn, 

786.  148  N.  Y.  107;  Matter  of  BroolOyn  El.  R.  Co.,  176  N.  Y. 

Intore8t.^Matter  of  Board  of  Water  Commiwrioners,  213.  revg.  82  App.  Div.  667.  81  N.  Y.  Supp.  527;  Man- 

132  App.  Div.  76,  116  N.  Y.  Supp.  496.  hattan  R.  Co.  v.  MoKee.  1  App.  Div.  488.  37  N.  Y.  Supp. 

Amendmento.— People  v.  Mott,  60  N.  Y.  640;  Board  269;  Matter  of  Grade-Croesing  Comn..  20  App.  Div.  271. 

of  Water  Comrs.  v.  Shutts.  26  App.  Div.  22.  49  N.  Y.  46  N.  Y.  Supp.  1070;  C^ty  of  Johnstown  v.  VndsAk^  36 

Supp.  319;  Matter  of  Central  N.  Y.  Tel.  A  T.  Co.,  36  App.  App.  Div.  44.  64  N.  Y.  Supp.  412;  Village  of  9t.  JohnsviUe 

Div.  663.  66  N.  Y.  Supp.  729;  Matter  of  Mayor.  36  Misc.  v.  Cronk.  66  App.  Div.  633,  67  N.  Y.  Supp.  410;  Dexter  ft 

463.  73  N.  Y.  Supp.  761;  Matter  of  Carlton  St..  16  Hun  Northern  R.  R.  Co.  v.  Foster,  142  App.  Div.  240.  126 

497;  affd.,  78  N.  Y.  862;  In  re  N.  Y..  L.  E.  A  W.  R.  Co.,  N.  Y.  Supp.  836;  Matter  of  Bradley.  146  App.  Div.  49. 

29  Hun  1.  129  N.  Y.  Supp.  460;  Matter  of  State  of  New  York.  152 

AddtUonai  evldenee  on  resubmission. — New  Eng-  App.  Div.  623.  137  N.  Y.  Supp.  485;  Matter  of  N.  T. 

land  Telegraph  Co.  v.  Neiger.  167  App.  Div.  402.  1.52  X.  >f  unicipal  Railway  Corporation.  176  App.  Div.  197,  162 

Y.  Supp.  1086.  N.  Y.  Supp.  496;  Matter  of  Gcade-Croenng  Gonna.,  19 

Misc.  230,  43  N.  Y.  Supp.  1073:  affd..  17  App.  Div.  54.  44 

i  16.  Offer   to   purchase;   costs,   additional  £; Jo?"£Pv|H' ^^^'^'^S^  ^^- ^PtJ"' T*'^  t^^ 

^ii„ ^^^^  276,  89  N.  Y.  Supp.  908;  Matter  of  People  of  State  of 

aUOWance.  New  York,  70  Misc.  72.  128_N._  Y_.  Supp.  29;  Matter  of 

1.  In  all  cases  where 

and  not  under  legal ^ 

to  real  property  the  plaintiff,  before  service  balv,  91  Hun  641. 37'N.  Y.  Supp.  i^r  Marshal  v.  Hat- 

of  his  petition  and  notice,  may  make  a  written  Jf^^^^^"  ^qi"'^'^*  ^^'  Erie  County  v.  Pridenbeig.  lei 

offer  to  purchase  the  property  at  a  specified  coite^SSon  ofltor  to  pnrehaae — Matter  of  Brooklyn 

Ence,  which  must  within  ten  days  thereafter  Union  El.  R.  Co..  176N.Y.  213;  Matter  of  City  of  Roehee- 

e  filed  in  the  office  of  the  clerk  of  the  county  t^F'  ^SiA J^t^v  '  i^*^  '"IiS?^"*^''-  ^^i^'  ?*  ^Pfe 

«rk^..^    *k*    ...^,      I.,    :„    «:i.„«4..^.    ^^A    «tU:^L  Div.  260,  60  N.  Y.  Supp.  1106;  People  v.  Thornton.  122 

where  the  property  is  situated;   and   which  App.Div.287. 106N.  Y.8upp.704;N.Y..o.4W.R.Co. 

cannot  be  given  m  evidence  before  the  com-  v.  MoBride.  46  Misc.  516.  92  N.  Y.  Supp.  31;  Matter  of 

missioners,  or  considered  by  them.    The  owner  l*i^^S}^^^  *  ^\f  •  5^*  ^;i.  ¥  ^^  w    ^o?'  X:  S**^ 

may  at  the  time  of  the  pr^entation  of  the  p^  li^^So                   ^'          '                  ' 

tition.  or  at  any  time  previously,   serve  notice  Ttie  statute  may  deny  eoste.— Tsggarts  Paper  Co.  v. 

in  writing  of  the  acceotance  of  plaintiff's  offer,  ^^^i^'JSSknSL^^^^r'ii  LS^Sf  N^w  York.  188 

and  thereupon  the  plaintiff  may,  upon  faling  ^pp.  Div.  633. 137  N.  Y.  Supp.  486,  affd..  207  N.  Y.  588. 
the  petition,  with  proof  of  the  making  of  the 
offer 


upon 
upon, 

property  described  in  the  petition,  and  take  _,          .         ^        *  .^    c     .      j       xi. 

and  hold  it  for  the  public  use  therein  specified.  ^^,P?»  ^^  entrv  of  the  final  order,  the  same 

2.  If  the  offer  is  not  accepted,  and  the  com-  s*^  ^.  attached  to  the  judgment-roU  in  t^e 

pensation  awarded  by  the  commissionere  does  proceeding,   and  the  amount  directed  to  be 

not  exceed  the  amount  of  the  offer  with  interest  PW?»  ^^^^^^  ^  compensation  to  the  owners, 

from  the  time  it  was  made,  no  costs  shaU  be  ^l  for  the  costs  or  expenses  of  the  proceeding, 

aUowed  to  either  party.    If  the  compensation  ^^  ^e  docketed  as  a  }adgment  against  the 

awarded  shall  exceed  the  amount  of  the  offer  P^rspn  who  is  directed  to  pay  the  same,  and  it 

with  interest  from  the  time  it  was  made,  or  if  i^^  l^^e  aU  the  force  and  effect  of  a  mon^- 

no  offer  was  made,  the  court  shall,  in  the  final  judgment  in  an  acUon  in  the  supine  TOurt, 

order,  direct  that  the  defendant  recover  of  »»<!   collection   thareof  may  be  enforced  by 

the  plaintiff  the  cost  of  the  proceeding,  to  be  execution  and  by  the  same  proceedings  as  judg- 

taxed  by  the  clerk  at  the  same  rate  as  is  al-  "^ents  for  the  recovery  <rf  money  in  the  supreme 

lowed,  of  course,  to  the  defendant  when  he  is  ^^^^  ^^y  ^e  enforced^     When  payment  of 

the  prevailing  party  in  an  action  in  the  supreme  the  compensation  awarded,  and  costs  of  the 

court,  including  the  allowances  for  proceedings,  P«>5e«i»^«i  ^^J^^'  **«  *^^?!!r'  ^  ^^^ 

before  and  after  notice  of  trial,  and  the  court  m  the  final  order,  and  a  certified  copy  of  sudi 

may   also  grant  an   additional  allowance  of  order  has  been  served  upon  the  owner,  he  shall, 

costs,  not  exceeding  five  per  centum  upon  the  "P«»  demand  of  the  plaintiff,  dehver  possession 

amount  awarded.    The  court  shaU  also  direct  ^^'fF^^  ^  ^'^^  5°^  ''^^^^C^^^^^^V*  ^^ 

in  the  final  order  what  sum  shall  be  paid  to  the  delivered  when  demanded,  the  plamtiff  ma; 

general  or  special  guardian,  or  committee  or  apply  to  the  court  without  notice,  unle*  th 

biistee  of  an  infant,  idiot,  funatic  or  habitual  «>urt  shaU  require  notice  to  be  given,  upo 

drunkard,  or  to  an  attorney  appointed  by  the  Proof  of  s^^h  payinent  and  of  service  of  th 

court  to  attend  to  the  interests  of  any  defendant  copy  order,  and  of  the  demand  and  non-KJom- 

upon  whom  other  than  personal  service  of  the  Pl»«^ce  therewith,  for  a  writ  of  assistance,  an 

^*;n^^  ar.A  r.^iin^  r«a^  Kaxro  K«^n  Tr>a/l«  «»irl  thc  couTt  shall  thcrcupon  causo  sucfa  writ  t 


and  all  the  issues  determined  in  favor  of  the    ,  ?SS7»?<Xi-HJe^®.*'\r-  p"^'  ^^^^^'  "  ^^^  ' 
plaintiff,  costs  of  the  trial  shall  not  be  aUowed    ^- i^S^^i^M^ttl^^^;^  u  }iew  York,  207  N, 

to  the  defendant,  but  the  plaintiff  shaU  recover     682;  Matter  of  New  York  Munieipal  Railway  Coiponrt* 


art.  2  CONDEMNAyiON  LAW  §J  I»-21 


ff^' ***ift7*A^- X;®"*??^^,'  ^•^0°' ^75?    Peali  except  bv  order  of  the  court,  upon  notice 
SSS^^^K%\^k^'lJJ^^^  to  iJimTnd  the  appeal  shaU  not  ^ect  his 


189  App. 
Parkway 

Kecordlnc.    „ —  .. ««  .,^,  .^  ^^.,  •         •  1                          «              «    1                * 

130  N.  Y.  692;  Oborfelder  v.  Met.  El.  R.  Co.,  138  N.  Y.  poflsession  of  the  property  taken,  and  the  appeal 

^^^'  of  a  defendant  shall  not  be  heard  except  on 

§  18.  Abandonment  and  discontinisance  of  h»  stiP^tionjiot  to  disturb  such  poeseasion. 

nrncmmdinv  Derlf»tton.— Code  dv.  proo..  13375,  m  added  by 

proceeomg.  L   1890,  ch.  95,  and  am.  by  L.  1895.  oh.  946,  without 

Upon  the  application  of  the  plaintiff  to  be  change  of  aubatanoe.                                   «  ^     «*, 

macfe  at  any  time  after  the  presentation  of  the  ^^J^^fUS^^^^,^'^:  ^.'SJ^^'t^  k  ^i^; 

Petition  and  before  the  expiration  of  thirty  Manhattan  R.  Co.  v.  O'Sullivan.  8  App.  Dir.  82a  40 

ays  after  the  entry  of  the  final  order,  upon  N.  Y.Supp.  937;  Erie  R.  Co.  ▼.  Steward,  w  App.  Div.i87, 

ei^t  days'  notice  of  motion  to  aU  other  parties  S?p%^;.te'^7flS,^.  Hof SS-l.-  I'^o?^ 

to  the  proceeding  who  have  appeared  therein  r.  "r.  Co.  v.  Ostrander,  151  App.  Dlv.  762.  136  N.  Y. 

or  upon  an  order  to  show  cause,  the  court  Supp.  1012. 

may,  in  ite  discretion    and  for  good  cause  « Mv"5^5??f;?ttg§:  feg'iS,  N^f  SSi 

Shown,  authorize  and  direct  the  abandonment  Matter  of  Town  of  Guilford.  86  App.  Dir.  207,  83  N.  Y. 

and    discontinuance    of    the    proceeding,    upon  Sudd.  312;  Matter  of  City  of  Rochester,  102  App.  Div.  99. 

payment  of  .the  fees  and  expenses,  if  any,  of  l^^•^v'?5^1?^''«^ 

the  commissioners,  and  the  costs  and  expenses  r.  r.  Co.  v.  Ostrander.  16I  App.  Div.  762,  136  N.  Y. 

directed  to  be  paid  in  such  final  order,  if  such  Supp.  1012:  County  of  Orann  v.  Storm  King  Stone  Co., 

^  °^Z  *          ^""a  *'^«  .t?*«'«*'  tS*^  "P**^  ApSil  ^iSliiHiSd]^^                Bn>ok.yn  A  R. 

such  other  terms  ana  conditions  as  the  court  Co..  147  N.  Y.  344:  Village  of  Canandalgua  v.  Benedict. 

may  prescribe;  and  upon   the  entry  of  the  13  App.  Div.  eoo,  43  N.  Y.  Supp.  630;  Staten  Island  Rapid 

order   granting    such    application    and    upon  5"^^^^'  ^''-  R<»«>*><««'  ^^^  App.  Div.  472.  142 

<»mpliance    with    the    terms    and    conditions  Wttceof  appe»i.--Matter  of  Orade^Jroaaing  Comra., 

therein  prescribed,   payment   of  the  amount  68  App.  Div.  66O,  74  N.  Y.  Supp.  205. 

awarded  for  compensation,   if  such  compen-  v^  ^  TJE  ?' "^iS*  *^*'R?^'^^S*^'  a^^^^' ^ 

^^^i^^    «u.»ii    u u     ^    j.ii      i.  t                   J   J  York,  168  App.  Div.  58,  151  N.  Y.  Supp.  407. 

sation  shall  have  been  theretofore  awarded,  Stoy.— Manhattan  Ry.  Co.  v.  Stioub.  70  Hun  363,  24 

shall  not  be  enforced^  but  in  such  case,  if  such  N.  Y.  Supp.  08;  Manhattan  Ry.  Co.  v.  Taber,  78  Hun  434, 

abandonment  and  discontinuance  of  the  pro-  ^  ^'  ^-  Supp.  220. 

ceeding  be  directed  upon  the  application  of  jjq.  Appeal  from  judgment  by  plaintiff, 

the  plamtm,  the  order  granting  such  apphca-  •           rr                 ^  -o—          j  < 


title  to  such  lands  or  any  part  thereof  shall  not  -PP*^*'  wierwruui  uu  wic  appcuaw?  «iy«iuu  ui 

be  renewed  by  the  plaintiff  without  a  tender  Y^^  supreme  court  withm  the  time  provided 

or  deposit  in  court  of  the  amount  of  the  award  ^""J  *PP^^  ^T^^^  judgments  by  article  thirty- 

and  interest  thereon.  n?ae  ©^  the  civil  practice  act,  and  all  the  pro- 

nM4MM«n -_rvwi^  «;^   «,«-    »  ^qta    —  ^aa^  k,.  Visions  of  said  article  relating  to  appeals  from 

JWwivaiUWl.— t/Ode   civ.   proc.,   9  3374,   as  added   by.,  ,        i_ii           1.             1.                1   .         j 

L.  1890.  ch.  95,  and  am.  by  L.  1894.  ch.  475.  without  judgments  shall  apply  to  such  appeals;  and 

change.    ^          ,  on  the  hearing  of  the  appeal  the  appellate 

Di^"Sr^vav'"«?''<?s-^^^^  ^'r ^^  *°^^y^  ^™»  T""^  ^?  ""^^y  ^^^ 

White,  38  Misc.  587.  77  N.  Y.  Supp.  1074.  judgment,  and  m  case  of  reversal  may  grant  a 

SeiTlce  of  notice  of  motion. — New  York.  Ontario  ft  new  trial,  Or  direct  that  judgment  be  entered 

Inp^lit  ^'  ^'  ^^^'''  ^^^  ^^^'  ^'''*  ^^^'  ^^  ^'  ^'  ^^  ^*^^'"  ^^  **^®  plaintiff.    If  the  judgment  is 

mcontlninmee.— City  of  Johnstown  v.  Wade.  30  affirmed,  costs  shall  be  allowed  to  the  respond- 

App.  Div.  5,  51  N.  Y.  Supp.  763;  New  York  Cent.  A  ent,  but  if  reversed  or  modified,  no  costs  of 

H,  R.  R.  R.  Co.  V.  Marshall.  127  App.  Div.  534.  112  N.  Y.  fU^  i»nnf>Al  nhivll  hp  aUowmI  to  pJthpr  nartv 

Supp.  33;  Lehigh  Valley  Railway  Co.  v.  Kalb,  110  Misc.  ^^  appeal  snaii  DC  auoweo  to  eitner  party. 

250, 180N.Y.  Supp.  98;  Matter  of  80.  Market  St.,  76  Hun  Derivation.— Code  civ.   proc,   §3376.   as  added  by 

85,  27  N.  Y.  Supp.  843.  L.  1890.  oh.  95.  without  change  of  substance. 

Under  local  act. — Matter  of  CommisaionerB  of  Pali-  Bond. — Manhattan  R.  Co.  v.  O'Sullivan.  8  App.  Div. 

aades  Interstate  Park.  166  App.  Div.  443.  151  N.  Y.  320.  40  N.  Y.  Supp.  937. 
Supp.  977. 

,  .        ^  §  21.  When  appellate  dmsion  may  direct  a 

§  19.  Appeal  from  final  orders;  stay.  new  appraisal. 

Appeal  may  be  taken  to  the  appellate  di-  On  the  hearing  of  the  appeal  from  the  final 

vision  of  the  supreme  court  from  the  final  order,  order  the  court  may  direct  a  new  appraisal 

within  the  time  provided  for  appeals  from  orders  before  the  same  or  new  commissioners,  in  its 

by  article  thirty-nine  of  the  civil  practice  act;  discretion,  and  the  report  of  such  commissioners 

and  all  the  provisions  of  such  article  relating  ghall  be  final  and  conclusive  upon  all  parties 

to  appeals  to  the  appellate  division  of  the  interested.     If  the  amount  of  the  compensa- 

supreme  court  from  orders  of  the  special  term  tion  to  be  paid  is  increased  by  the  last  report, 

shall  apply  to  such  appeals.    Such  appeal  will  the  difference  shall  be  a  lien  upon  the  land  ap- 

bring  up  for  review  all  the  proceedings  subse-  praised,  and  shall  be  paid  to  the  parties  entitled 

quent  to  the  judgment,  but  the  judgment  and  to  the  same,  or  shall  be  deposit^  as  the  court 

proceedings   antecedent   thereto   may   be   re-  ghall  direct;  and  if  the  amount  is  diminished, 

viewed  on  such  appeal,  if  the  appellant  states  the  difference  shall  be  refunded  to  the  plaintiff 

in  his  notice  that  the  same  will  oe  brought  up  by  the  party  to  whom  the  same  may  have  been 

for  review,   and  exceptions  shall  have  been  paid,  and  judgment  therefor  may  be  rendered 

filed  to  the  decision  of  the  court  or  the  referee,  by  the  court,  on  the  filing  of  the  last  report, 

and  a  case  or  a  case  and  exceptions  shall  have  against  the  parties  liable  to  pay  the  same, 

been  made,  settled  and  allowed,  as  required  i>«Hvatloii.— Code  civ.  proc..  i  3377,  a«  added  by 

by  the  provisions  of  the  civil  practice  act  for  l.  i890.  ch.  95,  without  change.                    _, 

the  review  of  the  trial  of  actions  in  the  supreme  ^  i"  f?^'2:^/'^J'^  ^SS^^  ^•**'  ^°^"-  ^* 

court  without  a  jury.    The  proceeding  of  the  ^"^^l^S^J^J^t^ZT^^tV^^C.l.K. 

plamtm  shall  not  be  stayed  upon  such  an  ap-  Co..  85  N,  Y.  489;  Matter  of  Central  N.  Y.  Tel.  Co..  36 

1«W 


5§  22-26                                         CONSOLIDATED  LAWS  art.  2 

App.  Div.  553, 55  N.Y.Supp.  729;  Matter  of  N.Y.l^R.  |  S4.  TemponuT    possessioii    pendine    pro- 
Co..  41  Hun  502.  mdinn        *^         '     '^                       "^                  "^ 
When  new  detemiln«tlon  conclaslfe.— People  ex  *'»«"™8»- 

rel.  Scbuylarilie  &  Upper  Hudson  R.  R.  Co.  v.  Bett8»  When  an  answer  to  the  petition  has  been 

55N.Y.  600;  Matter  of  Lake  Shore  A  Michican  Southern  inf^mnaAH     An  A   if  iLnnAorR  ii\  tho  flfl.fiflfA/-tiAn 

R,  Co..  140  App.  Div.  339, 125  N.  Y.  Supp.  139.  mtCTposed,  ana  It  appears  to  tne  satistaction 

of  the  court  that  the  pubhc  intereBts  will  be 

§22.  Conflicting  claimants-  Pf^i^f^jj^  ^y  delay,  it  may  direct  that  the 

If  there  are  adverse  and  conflicting  claim-  SS'l  5^^pXS  to^^be"^^ 

antfitothemoiiey  oraj^ypartofit  tobep^^^  H^^^orlS'?^^^^^ 

as  compensation  for  the  property  token,  the  ^^j^j^^        ^  depositing  with  the  court  the 

^^  hv  ^hl'^i^ff^^^^^^  sum  ste'terf  in  thTansw^  as  the  value  of  the 

*  fe   ^rM^  plamtiflf,  and  naay  determine  who  p^perty,  and  which  sum  shall  be  applied,  so 

IS  entiUed  to  the  same,  and  direct  to  whom  the  f^  *gg  ji'  ^^    ^^^  necessarv  for  th^DUTDOse 

same  shall  be  paid,  and  may,  in  its  discretion,  ^  ^^  navment  of  the  award  that  mav  be  made! 

^^i.  ""  "if^ST"^  .to  ascertain  the  facts  on  ^j  ^^^  ^^^  ^^  expenses  of  the  proceeding; 

which  such  determination  and  direction  are  to  ^^  ^^  ^^^^^^^  -^  ^^^  returned  to  the  plain' 

oe  maae.  ^^^  ^^^^^  jj^  ^^^^^  ^^ie  petition  should  be  dis- 

DerlTatlon.~-Code  civ.  proc.  §3378,  as  added  by  missed,. or  no  award  snould  be  made,  or  the 

L.  1890,  ch,  95,  without  dumge.  proceedings  should  be  abandoned  by  the  plain- 

Constitationalltr,— Matter  of  N.  Y.  C.  A  H.  R.  R.  tiff,  the  court  shall  direct  that  the*  money  so 

Co..  io  N.  Y.  116.  deposited,  so  far  as  it  may  be  necessary,  shall 

In  feDeimI.-0.te.  r.  D.  La  Mare.  M2  N.  Y.  307;  "^^'^  *^«  defendant  may  have  sustained  l.y 

Peckroott  Connectang  Ry.  Co.  v.  Wert.  20  App.  Div.  638,  such  entry  upon  and  Use  Of  his  property,  and 

47  N.  y.  Supp.  230:  WhiUemore  v.  Woodlawn  Cemetery,  his  coets  and  expenses  of  the  proceedings,  such 

'^AS'i&^Jl^i: ^ g!"^-. ^J^p^"/l^iSa?;S^  ff  d««na«e8  tb  be  ascert^ned  by  the  court,  or  a 

Public  Parks.  63  Hun  280.  6  N.  Y.  Supp.  750;  Matter  of  referee  to  be  appointed  for  that  puipose,  and 

Brooklyn  Bridge,  75  Hun  558. 27'N.  Y.  Supp.  597.  if  the  sum  SO  deposited  shall  be  insufiicient  to 

Court  most  determine  title. — N.  Y.  Cent.  A  H.  R  .  pay  such  damages,  and  all  costs  and  expenses 

R^R.  Co.  V.  Mathews.  144  App.  Div.  732. 129  N.  Y.  Supp.  awarded  to  the  defendant,  judgment  shaU  be 

Fftyment  Into  court.— Matter  of  Manhattan  Railway  entered  against  the  plaintiff  for  the  deficiency, 

Co.  V.  Meifidian,  186  App.  Div.  733. 175  N.  Y.  Supp.  20;  to  be  enforced  and  Collected  in  the  same  manner 

^^rsSXfrL^^^S^^^"^^^  ^  ^  judgment  in  the  supreme  c^urt;  and  the 

Cottle,  ice  Misc.  30. 168  N.  Y.  Supp.  463.  possession  of  the  property  shall  be  restored  to 

the  defendant. 

§  23.  Party  in  possession  may  stay  on  giving  Derhratlon.— Code  civ.  proc.  $  3380.  as  added  by 

security.  L.  1890,  ch.  95,  without  change. 

M^«,r   <>«»»^  ^f  ♦!»«  *«w^.»^..^;.«»  ♦k^  ^^..^  Constitutionality. — Matter  of  Niagara,  Lockport  ft 

any   stage   of   the   proceeding   the   court  Ontario  Power  Co.,  in  Adp.  Div.  686,  97  N.  Y.  Supp. 

may  authorise  the  plamtm,  if  m  possession  of  853:  Long  island  Railroad  Co.  v^  Jones.  151  App.  Div.  407. 

the  property  soudit  to  be  condemned,  to  con-  ^^42^- i;  ^HRP-  ^^',  r.    *   i  j.  w  t>  t>   »  r^ 

«;«..,r  :«  ™^-..««:^    ««,j  w^««  -*.««  «i1  »^i.;^««  Answer. — ^New  Yorit  Central  ft  H.  R.  R.  R.  Co,  v. 

tmue  m  possession,  and  may  stay  all  actions  Reusens,  151  App.  Div.  458. 135  N.  Y.  Sm>p.  919;  N.  Y. 

or  proceedings  against  him  on  account  thereof,  Central  &  H.  R.  R.  R.  Co.  v.  Lally.  62  Misc.  506,  115 

nrmnSlv''£  nS^^/r*°'Jf S                SSS  'l«J^^i3ffitl?L.eMlon.--Matter  of  Niagara.  Lockport 

Of  money  as  the  court  may  direct  to  be  held  4  Ontario  Pow^  Co.,  ill  App.  Div.  686.  97  N.  Y.  Supp. 

as  SeCUnty  for  the  payment  of  the  COmpensa-  853;  Long  island  Railroad  Co.  v.  Jones.  151  App.  I^v. 

tion  which  may  be  finally  awaided  to  the  owner  |2^fco^v\LI""^i5^i^i  ^^S^'^ss^isS'n*  Y  aiw 

therefor  and  the  costs  of  the  proceedings,  and  919;  ceJirai  Ne5^Engianf%.  cJ.*  v.  Whittiey;  1S9  App". 

in  every  such  case  the  owner  may  conduct  the  Div.  468,  144  N.  Y.  Supp.  270;  Matter  of  New  York. 

Eroceeding  to  a  conclusion,  if  the  plaintiff  de-  ^i£5e!j<>°\£?'^^,^L'~??3;.^^ftT-^"PP>^^^^ 

.«*«  ^-  •«.3.i^«4...  *«  ^,^^^^d^  4.k«  -JL.^      nru^^  Temporary  poMetsion. — Matter  of  ViUage  of  Can  too 

lys  or  neglects  to  prosecute  the  same.    When  v.  AllenTlso  A^^v.  273. 167  N.  Y.  Suro^665;  Matter 

the  final  award  to  any  owner  is  less  than  fifty  of  City  of  Syracuse.  182  App.  Div.  176,  170  N.  Y.  Supp. 

dollars,  in  proceedings  to  condemn  a  right  of    ®25.  nor.       v 

«r«,r     /r*.    * «i ^.^u ^wv -T^*    i.^^,.,,^^\.    .^i.^««.j  IiUimctlon. — StatenlslandElectncR.  R.C0.  v.  King, 

way,   for   telephone  or   telegraph  poles   and  21  App.  Div.  I88, 47  N.  Y.  Supp.  599. 

wires,  the  allowance  of  costs,  if  any,  and  the  Appeal.— Niagara  Falls  R.  R.  Co.  v.  Bmndage,  7  App. 

amount  thereof  not  exceeding  that  prescribed  ^»v.  445,  39  N.  Y.  Supp.  1048. 

by  statute,  shall  be  in  the  discretion  of  the  .«-«,.       m       ^           #«^*i.<eij 

court  in  any  action  or  proceeding  that  may  825.  Notice  of  pendency  ot  action  to  be  fileo* 

have  been  or  may  hereafter  be  stayed^  if  the  Upon  service  of  the  petition,  or  at  any  time 

telephone  or  telegraph  poles  and  wires,  m  such  afterwards  before  the  entry  of  the  final  order, 

action  or  proceeding  so  stayed,  shall  have  been  the  plaintiff  may  file  in  the  clerk's  office  of  ^ich 

erected  for  more  than  three  years  prior  to  the  county  where  any  part  of  the  property  is  situ- 

commencement  thereof.  ated,  a  notice  of  the  pendency  of  the  proceed- 

Der|yatfon.-<3ode  dv.  pioc.,  §3379,  as  added  by  »%  stating  the  names  of  the  Darties  And  the 

L,  1890,  ch,  95.  and  am.  by  L.  1900,  oh.  774,  without  object  of  the  proceeding,  and  contaimng  a 

change.  brief    description    of    the    property    affected 

Derivation.— New.  thereby,   and  from  the  time  of  ming,  such 

Constltatlonallty. — Matter  of  St.  L.  A  Ad.  R.  Co.,  66  notice  shall  be  constructive  notice  to  a  pur- 

Hun306,  21  N.  Y.  Supp.  131.           ,     ^^„      ^  chaser,  or  incumbrancer  of  the  property  affected 

N ^SS^'"fflo"^***° ^      ^'         •                 ^  th»eby,  from  or  against  a  defendant  with  re- 

'  'AppUeation.-Yillage  of  Canandaigua  v.  Benedict.  8  f^^  ^  ^^?°^   ^^«  ''^^''^JS  ^"^J^   ^  ^ 

App.  DivT  475.  40  N.  Y.  Supp.  707;  Millbrook  Co.  v.  indexed,  as  herein  prescribed,  and  a  peiw>n 

Gambler.  176  App.  EHv.  870.  878. 163  N-  Y.  Supp.  1025;  whose  conveyance  or  incumbrance  is  subse- 

SSUr5"^^irR'"c^r?6^'?o^27''N^85^'  ^^^*iy^  f^^  OT  subsequentty.  r««orded, 

493.  IS  bound  by  all  proceedings  taken  m  the  pro- 


art.3            '                                 CONDEMNATION  LAW  §§26-29 

ceeding  after  the  filing  of  the  notice,  to  the  public  place  in  an  incorporated  city  or  village, 

same  extent  as  if  he  was  a  party  thereto.    The  or  as  may  prescribe  methods  of  procedure  for 

county   clerk  must  immediately  record   such  such  condemnation  for  any  pubbc  use  for.  by, 

notice  when  filed  in  the  book  in  his  ofiice  kept  on  behalf,  on  the  part,  or  in  the  name  of  the 

for  the  purpose  of  recording  notices  of  pendency  corporation  of  the  city  of  New  York,  known 

of  actions,  and  index  it  to  the  name  of  eacn  as  the  mayor,  aldermen,  and  commonalty  of 

defendant  specified  in  the  direction  appendexi  the  city  of  New  York,  or  by  whatever  name 

at  the  foot  of  the  notice,  and  subscribed  by  known,orbyorontheapplicationof  any  board, 

the  plaintiff  or  his  attorney.  department,   commissioners   or  other   officers 

Dcriratfoii.— Code  civ.  proc..  §3381.  as  added  by  acting  for  or  on  behalf  or  in  the  name  of  such 

L.i800ch.  05.  without  chance.  corporation  Or  city,  or  where  the  title  to  the 

§86.  Power  of  court   to   make   secessary  "^  property  so  to  be  acquired  vests  in  such 

wdm                                     ^^     McvcwNuj  corporation  or  m  such  city,  and  aU  proceedings 

^^'  for  the  condemnation  of  real  property  em- 

In  all  proceedings  under  this  chapter,  where  braced  within  the  exceptions  enumerated  in 

toe  mode  or  manner  of  conducting  all  or  any  of  this  section  are  exempted  from  the  operation 

the  proceedings  therein  is  not  expressly  pro-  of  this  chapter 

vided  for  by  law,  the  court  before  whom  such  iHrtf.tlDii.-Code  dv.  proc.  1 3383.  as  added  by 

proceedings  may  be  pending,  shall  have  the  L.  1890,  ch.  95,  and  am.  by  L.  1890.  ch.  247.  without 

power  to  make  all  necessary  orders  and  give  chance, 

necessary  directions  to  cmr  into  effect  the  N.^J^TMHi^rf  O^  rf^-JSS^  M  N.%'i<^ 

object  and  intent  of  this  chapter,    and  of   the  Matter  of  Grade-croanng  Comn..  20  App.  Div.  271.  46 

several  acts  conferring  authority  to  condemn  N- Y^SSPfi:  JP^^*  ?!**?•  ^'^'-  Stewari  59  App.  Div. 

lands  for  public  use,  and  the  practice  in  such  i|7.e9N.\\Supp  57^tyofSyn«:u8ev.Sta«y.§6Hun 

cases  shall  conform,  as  near  as  may  be,  to  the  '<Pablic  |aue.**— Matter  of  aty  of  Rochester.  102 

ordinary  practice  in  such  court.  ^PP- ^?:^J?i»  ®2  N.  Y.  Supp.  405.                ,.   .    .. 

^    ...      _^   .                          .  ,000            J  J  J   I.  Bapld  tnUHlt  aetr— Matter  of  City  of  New  \  ork,  163 

T  ^^^H?^r^^  ?\  '*"^-   *  ^^^  "  "^^^   ^^  App.  Div.  10,  147  N.  Y.  Supp.  1067. 
li.  1890,  eh.  95,  without  change. 

■ntiT  of  Jodgment.— Erie  ft  Jersey  R.  R.  Co.  v. 

Brown.  57  Misc.  161.  107  N.  Y.  8upp«981.  sffd..  123  App.  AO'MrT  IT  « 

Div.  656.  107  N.  Y.  Supp.  989.  AK111/L,J1  9 

InspectloB  of  inopcrty  not  eofcrod  hf  petttton. — 

csty  of  grracuse  v.  Gtenride  Mills.  73  Hun  421. 26  N.  Y.  Laws  Repealed;  When  to  Take  Effect 

Supp.  429.            ^  "^            ' 

Sefcrai>ee.—Mlttter  of  Bzooklyn  El.  R,  Co.,  75  Hun  a    *•      «o   t                 i  j 

69a  27  N.  Y.  Supp.  669.  affd.,  150  N.  Y.  562.  Section  28.  ^w»  repealed. 

Sotiim  of  report  to  ttote  gioond*.— Waterford  29.  When  to  take  effect. 

Electric  light  Co.  v.  Reed.  103  App.  Div.  103,  92  N.'  Y.  ,-,-.» 

^pp.  960.  i  28.  Laws  repealed. 

Amwer  on  Information  and  belief. — Lone  Island 

Ra^^Co.  V.  Jonee.  151  App.  Div.  407.  136  N.  Y.  Sections  three  thousand  three  hundred  and 

MoMontobrlnclnotlMrportfao.— Matter  of  Man-  fiftv-seveu  to  three  thousand  three  hundred 

^t^  R*Uw  Co.  v.  Meichan,  186  App.  Div.  733,  175  and  eighty-four,  inclusive,  of  the  code  of  civil 

N.  Y.  Supp.  2a  procedure,  and   all   acts   amendatory   thereof, 

f  27.  Lfanitatioiu  and  exemptions.  are  her^y  repealed. 

So  much  of  all  acts  and  parts  of  acts  as  pre-  i>wi»»tfon.— New. 

scribe  a  method  of  procedure  in  proceedings  §  jg.  When  to  take  effect 

M^'u^'iJ'^S.  eL'^su^db^^  ^  .Thischaptj^Ukeeffect  April  fifteenth, 

parti,  of  acts  aa^?«crilie  a  method  of  pKNSedure  """eteen  hundred  and  twenty-one. 

for  the  condemnation  of  real  property  for  pub-  iJiSSS^!^:^^''r>^^],^^:;^^i^.*Si 

lie  us«  as  a  highway,  or  as  a  street,  avenue,  or  by  cmeral  constnietioa  law.  u  M.  05. 


§4130-133  CONSOLIDATED  LAWS  '  art.  5 


DECEDENT  ESTATE  LAW 

L.  1909,  CH.  18. 
Sections  transferred  from  code  civ.  proc.  by  L.  1920,  ch.  919,  only  are  given  here. 

ARTICLES  ^^^  injuries,    resulting  from   the  decedent's 

death,  to  the  person  or  persons,  for  whose  benefit 

(Article  added  by  L.  1920,  ch.  919,  in  effect  Apr.  the  action  is  brought     If  the  dec^ent  leaves 

15  1921.)  surviving  a  father  and  a  mother,  the  de&th  of 

'  such  father  prior  to  the  verdict  shall  not  affect 

Action  for  Causing  Death  of  Decedent  the  amount  of  damages  recoverable.     When 

„     .                 .      ,                          ,   .  .            ,  final  judgment  for  the  plaintiff  is  rendered,  the 

Section  130.  Action  by  ^ecutor  or   a^^  j^j^  j^^^  ^j  ^  ^^   sum  SO  awarded,  interest 

negligence  or  wrongxul   ^t   or  deiault     .,  -  ^i.      j       j      ^i     j     xi.  j   • 

cauBui«  death  of  decetlent.  thereupon  from  the  decedents  death,  and  ra- 

131.  Trial  and  burden  of  proof  of  contributoiy  elude  it  in  the  judgment.    The  inquisition,  vep- 

132.  AmSSS^f'iSfovcry.  diet,  report  or  decision    may  specify  the  day 

133.  Distribution  of  damages  recovered.  from  which  interest  IS  to  be  computed ;  if  it  omits 

134.  Next  of  idn  defined.  BO  to  do,  the  day  may  be  determined  by  the 

clerk^  upon  affidavits.    (Add»i  by  L.  1920,  ch. 
§  180.  Action  by  executor  or  administrator    919,  m  effect  April  15, 1921.) 
for  negligence  or  wrongful  act  or  default  caus-       D«rtf»tlDii.-Code  civ.   pioc.   |  ieo4.   a.  am.  by 

ing  death  of  decedent  L.  1805.  ch.  946.  L.  1013.  oh.  756.  without  change.    I  19CH 

.   The  executor  or  administrator  duly  appointed    jr^'^';^"!^.^^!  Ys7Tk.fs.  T  ^''"'^'^ 
m  this  state,  or  in  any  other  state,  territory  or 

district  of  the  United  States,  or  in  Miy  foreign        j  ^33   Distribution  of  damages  recovered. 

county,  of  a  decedent  who  has  left  him  or  her        •  ,      .  ,  ■ 

surviving  a  husband,  wife,  or  next  of  kin,  may        The  damac^  recovered  m  an  action,  as  pre- 


maintain  an  action  'to  recover  damages  'for  a    scribed  in  this   article,  or  obtained  throurfi 


person  who,  or  a  corporation  which,  would  have  "^^^  "'  *^'}h  ^^«*»  ^"^"  tuejr  i«^«  uuutrcw:u,  wicjr 

been  liable  to  an  action  in  favor  of  the  decedent  mu?t  be  distributed  by  the  plaintiff,  or  represen- 

by  reason  thereof  if  death  had  not  ensued,  tative,  as  if  they  were  unbequeathedafflets,  left 

Such  an  action  must  be  commenced  within  two  ^  "'s  hands,  after  payment  of  all  debte,  and 

years  after  the  decedent's  death.     When  the  expenses  of  administration;  subject  however  to 

husband,  wife  or  next  kin,  do  not  participate  in  the  following  provisions,  to  \ni: 
the  estate  of  decedent,  under  a  will  appointing        L. In  case  the  deced^t  shall  have  left  him 

an  executor,  other  than  such  husband,  wife  or  surviving  a  wife  or  a  huAand,  but  no  ^ildren, 

next'  of  kin,  who  refuses  to  bring  such  action,  the  damages  recovered  shall  be  for  the  sole 

then  such  husband,  wife  or  next  of  kin  shaU  be  ben^t  of  such  wife  or  hiwband. 
entitled  to  have  an  administrator  appointed  for       ?•  ^^  case  the  decedent  leaves  neither  husband, 

the  purpose  of  prosecuting  such  action  for  their  wife,  nor  issue,  but  leaves  a  mother,  and  a  father 

benefit.    (Added  by  L.  1920,  ch.  919,  in  effect  who  has  abandoned  him,  or  who  has  left  the 

4pr   15   1921 )  maintenance  and  support  of  their  child  to  the 

'  nLiwJti^w,  ^^«    «4«    «r«^     *  lorw    ..  .r«    w  mother,  the  damages  or  recovery  shall  be  for 

DdiTanoii. — Uode    civ.    proc.,    f  iWTA   lui  wn.   oy  ..         ,  '  1        /».     ^        i^        xu  ■ 

L.  1909,  ch.  221.  L.  1915,  ch.  620.  without  change.  (  1902.  the  sole  benent  of  such  mother, 
oxiginally  revised  from  L.  1847.  ch.  450, 1 1,  and  S  2,  in        3.  In  csse  the  decedent  leaves  no  husband  or 

part,  as  am.  by  L.  1849,  ch.  266.  and  L.  1870,  ch.  78.  ^£g^  jgg^^  ^^  father,  or  having  left  a  father  en- 

C4«4i^«fl      jvj        <         X   z *-au.  titled  to  recovery,  wno  dies  prior  to  the  recovery 

§  131.  Trial  and  burden  of  proof  of  contnbu-  ^^  ^^j^^  ^^^  d!amages  or  recovery  shaU  be  for 

tory  negligence.  ^^  ^^^  benefit  of  the  mother  if  then  Uving. 

On  the  trial  of  an  action  to  recover  damages        The  reasonable  expenses  of  the  action,  or 

for  causing  death  the  contributoiy  negligence  of  settlement,  the  reasonable  funeral  expenses  of 

the  person  killed   shall  be  a  defense,   to  be  the  decedent,  and  the  commissions  of  the  plain* 

pleaded  and  proven  by  the  defendant.     ^Added  tiff  or  representative,  upon  the  residue  may  be 

by  L.  1920,  ch.  919,  in  effect  Apr.  15, 1921.)  fixed  by  the  surrogate,  upon  notice,  given  in 

DerlTrntton. — Code  civ.  proc.  1 841-b,  as  added  b^  guch  a  manner  and  to  such  persons,  as  the  sur- 

L.  1913,  ch.  228.  without  change.   Thia  section  is  duph-  ^^  ^^^  ^^^^  proper  or  upon  the  judicial  settle- 

cated  m  c.  P.  A.,  as  5  265  theroof.  ^^^  ^^  ^^^  ^^^^^^  ^^  ^^  plaintiff,  or  represen- 

§  132.  Amount  of  recovery.  ^tive  w^d  may  be  deducted  from  the  recovery. 

JL     J  J  J  4.    i.u      1  •  *•«  u  Added  by  L.  1920,  ch.  919,  m  effect  Apr.  15, 

The  damages  awarded  to  the  plaintiff  naay  be  1901)     -^  »  '  f         » 

such  a  sum  as  the  jury  upon  a  WTit  of  inquiry,  or  '* 


upon  a  trial,  or,  where  issues  of  fact  are  tried    _  %S*^^'!v"^*'iif, /*Y'  ,85^?"  ,l,l^*  i5fi  ^'u  \ 
-ixu^..*  ^  :„1.  *u^  «^„«*  ^-  *u«  ^t^^^  A^^^  4rr.     L.  1904.  ch.  516,  L.  1911,  ch.  122.  L.  1915.  ch.  641,  withmit 

ly  revised  from  L.  1847.  oh.  450^ 
1849.  ch.  256.  and  L.  1870,  ch.  78. 


without  a  jury^  the  court  or  the  referee,  deems  to    3;^;  jj^'  originally  ^^Sid*1rrom'L:"'i847V  ZiTi^ 
be  a  fair  and  just  compensation  for  the  pecun-    \  2,  in  part,  as  am.  by  L.  18 


UM 


DECEDENT  ESTATE  UW 


Ilczttf  kiai 

on  "next  of  kin,"  ks  ua«d  in  the  last 
etkaa  of  thia  artide  inchidn  all  tho^ 
UDdtf  the  pTOTMiom  <rf  law  idating  to 
ibutioD  of  pcraonal  piopertj,  to  diare  in 
equealbed  assets  of  a  deonlent,  after 
I  ot  debts  and  expenses,  other  than  a 
g  husband  (v  vife,  exoqrt  if  d«ce(kfit 
DTviTing  a  father  and  luotheT  but  no 
liild  or  decedent,  it  shall  me«n  both  the 
id  the  Dtotber.  'Added  by  L.  1920,  <^h. 
ffectApr.  15,  1921.) 
ISM.— Coda  en.  piw..  )  ISCO.  m 
■ "  ■      ■e«' ■ 


ent  capttdtieB,  all  of  vfaich  grow  out  of  the  n 
transaetkMi,  or  t/anaaetioDa  connected  with  the 
aame  subject  of  aetion;  do  not  require  differmt 
placcB  or  modes  nf  trial;  and  ara  not  inooiiMt- 
ent  with  each'  other. 

In  a  case  qiecified  in  this  section,  a  judgmeot 
for  the  plaintiff  for  a  sum  of  money  must  dis- 
tinctly show  wbetbo-  it  is  awarded  against  the 
drfenoant 


■C-.  [  mi.  KitlUDt  C^BCL 

i  IVL  Separate  dockets  and  execntioas. 

In  a  case  q>ecified  in  the  last  sectioiu  or  where 
costs,  to  be  collected  ou(  of  the  individiial  prop- 
erty of  an  executor  or  administrator,  are 
awarded  in  an  action  by  or  a^nst  him  in  his 
representative  capacity,  so  much  (rf  the  judg-  _, 
ntent,  as  awards  a  sum  of  money  against  hm  ~ 
perscoially,  ma^  be  aqiarately  di^cketed,  and  a 
seiarste  eucutioo  auy  be  isaued  tho^MO,  as 
if  the  judgment  contained  no  award  aninst  bim 
in  bis  representative  cwadty.  <A<Med  t^  L. 
1920,  ch.  «19,  in  effect  .\pr.  15, 1921.) 

"  "  ,11810,  witteatcliuac. 


1143.  ] 

tors  are  ootR 

In  an  action  or  qtecial  proceeding  against  two 
or  more  executors  ot  admin  IstjatMs,  rqveeent- 
ing  the  aame  decedent,  all  are  eoDsidered  as  one 
person;  and  tbcee  who  are  first  served  with  prov- 
ees,  or  first  aiq>ear,  must  answer  the  plaintiff. 
Separate  answers,  by  different  executats  or 
administratara  caortot  be  reqiured  or  allowed, 
except  by  direction  of  the  court.  Judgmmt  in 
favor  of  the  plaintiff  may  be  entered,  and,  in  a 
proper  case,  execution  may  be  issued  against  all 
the  dF^endants  as  if  all  had  appeared.  But  this 
section  does  not  affect  the  plaintiff's  ri^t  U> 
bring  into  court  all  the  executors  or  adroinistra- 
tor;  wbo  are  parties.  (Added  by  L.  1920,  ch. 
919,  in  effect  Apr.  15,  1921 .) 

bOm.— Code  ciT. jmc.  I ISIT.  wiiboU  cfcua; 

J  nnad  (rem  R.9^,  ii>.3.dk.atit.3.|f5.T. 


Ezeortor  ami  aAministrstar:  how  U 

KMMd. 

;tMB  or  Bpedal  proct«dinfc.  hnvaflo' 
Fed  by  an  executor  or  sdmiDiMraiir. 
MMe  of  aetJon,  bdoiiciQC  lo  him  id  his 
tattve  capadty,  or  an  action  or  npn^ial 
Bg,  her*«ftcr  eofnmpnred  aeaiim  him. 
hat  it  is  biou^t  to  charRe  him  person- 
Bt  be  brought  bv  or  acain^t  him  in  his 
tativv enp«citv-.  lAddedbvL.  l<r2U,  eh. 
[feet  .\pr.  15.  1921.) 


flM-  buc 


ots  who  ha*e  not  qnaliSed  sot 


One  of  two  or  more  cxecuiors  to  whom  letters 
testawpntarv  have  not  been  issued  is  not  a  nec- 
essary party  ti  an  aii"n  nr  special  prrxi-eding 
in  favor  of  or  a|tajn?t  the  executors  in  thpir  re- 
presentative raparitv.  Added  bv  L.  1920,  rh. 
919,  inefff-ci  Apr  !>.  1921.) 


n  not  to  abate  by  death. 

or  special  procwding  is  an 
by  law.  lo  be  brought  by  o 


1  representatiTe 
(  action  majr  be  jrined. 
ion  mar  be  brouEbt  af^siodl  un  executor 
nistrator,  petsonaily.  and  al^o  in  hia 
tativt  capacity,  in  either  of  the  follow- 
er* the  eompUint  wis  forth  a  cause  of 
gainst  him  in  b<>ih  capicitica.  or  tiatee 
lid)  renda  it  unc^-rtain  in  which  cspac- 
BUr  of  action  exists  a^nst  him. 


thiiriz*d  or  dirt-ited 

in  the  name  of  an  e.  „  _ 

rann  apiK-incJ  by  a  surrogate,  as  presaibed 
la*,  lo  dispose  of  the  real  propertv  of  a  de- 
crdent.  his  death  or  removal  does  not  abate  the 
aciitn  or  special  proceeding:  but  the  same  may 
be  f^niinued  by  his  successor,  who  must,  npon 
hip  application,  or  that  of  a  party  interested,  be 
substituted  for  thai  purpose  by  the  order  of  the 
court,  a  copy  of  which  must  be  aiiQp^nl  to  the 
judgment  n>ll.  'Added  bv  L.  1020  ch  919  in 
effect  .\pr.  15,  1921.) 


§§14^-152                                      CONSOLIDATED  LAWS  art. « 

Derivmtloii. — Code  cAv.  proc.,  (  766,  amended  to  eon-  Derlrmtlon. — Code  dv.  proOk^  |  %9M,  without  abM«e; 

form  to  the  referenoe  in  code  cir.  proo..  J  1828.     (  766  origlnaUy  rerieed  from  R.  S.,  pt.  3,  ch.  8.  tit.  3. 1 12. 

originally  rovised  from  R.  S.,  pt.  3.  oh.  7,  tit.  1,  1 14;  , 

k.  ^Vt  r«»  k  i.1U'S?tti4*;':Sf£"f8&:  «  1W-  W«it  of  -««t.  not  to  b«  pte^M  by 

ch.  162.  executor  or  aammistrator. 

.  In  an  action  against  an  executor  or  admin* 

-.  8  ^*^*  Action  upon  refusal  to  pay  legacy  or  igtrator,  in  his  representative  capacity,  wherein 

distributive  share.  the  complaint  demands  judgment  for  a  sum  of 

If,  after  the  expiration  of  one  year  from  the  moftey,  the  existence,  sufficiency,  or  want  of 

granting  of  letters  testamentckrv  or  letters  of  assets,  shall  not  be  ple&ded  .by  eith^  party; 

administration,  an  executor  or  administrator  re-  ana  the  plaintiff's  right  of  recovery  is  not 

fuses,  upon  demand,  to  pay  a  le^^acy,  or  dis-  affected  thereby,  except  with  reepe(st  to  the 

tributive  share,   the  person   entitled   thereto  costs  to  be  awaj-ded,  as  prescribed  by  law.    A 

may  maintain  such  an  action  against  him,  as  judgment  in  such  an  action  is  not  evidence  of 

the  case  requires.    But  for  the  purpose  of  com-  assets  in  the  defendant's  hands.    (Added  by  L. 

puting  the  time,  within  wbjch  sudi  an  action  1920,  ch.  919,  in  effect  Apr.  15,  1921.) 

must  be  commenced,  the  cause  of  action  is  Dertvmtlon.— Code  oiv.  proc.  1 1824.  without  chance; 

deemed  to  accrue,  when  the  executor's  or  ad-  originally  revised  from  R.  s..  pt.  2,  ch.  6.  tit.  3,  §§  31,  30. 

ministrator's  account  is  judiciaUy  settled,  and  *°'  "^^  ^^-  ^*  ^^-  ^'  ^*-  ^*  »  ^'  ^^^• 

not  before.     (Added  by  L.  1920,  ch.  919,  in  .  ^.^    ,                   . 

effect  Apr.  15,  1921.)  §  l*!-  ^^^^    to    iMue    execution    agamst 

Dertfmtioi|.--Code  civ.  proc,  S  1819,  without  change;  «xecutor  or  administrator. 

originallyreviaedfromR.  S.,  pt.  2.  ch.  6,  tit.  5,  §9.  inpart.  Except  88  provided  in  this  section,  an  exe- 

cution  shall  not  be  issued,  upon  a  judgment 

*^i}^'  ^f**®^  °y  i5f "*^  t?  legacy  or  dis-  for  a  sum  of  money,  against  an  exeoutor  or  ad- 

tnlmttve  share;  guardiaa  s  bond.  ministrator,  in    his    representative    capacity, 

The  guardian  ad  litem  of  an  infant,  in  whose  until  an  oraer  permitting  it  to  be  issued  has 

favor  an  action  is  brought,  as  prescrioed  in  the  been  made  by  tne  surrogate  from  whose  court 

last  section,  must,  unless  ne  is  also  the  general  the  letters  were  issued.    Such  an  order  must 

guardian,  execute  and  file  with  the  clerk,  be-  specify  the  sum  to  be  collected,  and  the  execu- 

fore  the  commencement  of  the  action,  a  Dond  tion  must  be  indorsed  with  a  direction  to 

to  the  infant,  with  at  least  two  sufficient  sure-  collect  that  sum.     If  a  judgpent  be  ipinity 

ties,  in  a  penalty  fixed  by  a  judge  of  the  court,  against  an  executor  or  administrator  in  his 

conditioned  that  the  Kuardian  will  duly  ao-  r^resentative  capacity  and  one  or  more  other 

count  to  the  infant,  when  he  attains  full  age,  parties,    execution    may   be   issued    thereon, 

or,  in  case  of  his  death,  to  his  personal  repre-  without  such  order,  i^ainst  sueh  other  party 

sentatives,  for  all  money  or  property,  which  or  parties,  but  it  must  have  indorsed  thereon 

the  guardian  may  receive,  by  reason  of  the  a  Gurection  not  to  levy  against  any  propoty 

legacy  or'  distributive  share.     (Added  by  L.  to  the  possession  of  which  such  executor  or 

1^0,  ch.  919,  in  effect  Apr.  15,  1921.)  administrator  as  such  is  or  may  be  entitled. 

l>«rtf»tlDi».--Code  civ.  proc,  « 1820,  without  change;  (Added  by  L.  1920,  ch.  919,  in  effect  Apr.  15, 

originaUy  revised  from  R.  S..  pt.  2,  ch.  6,  tit.  5,  §  12,  in  1^21.)             * 

^^*''^'               •  DertratfOB.— Code    civ.    proa.    §  1825,   as  am.   by 

51  Aft    \in«A«t     atft^An     \x»rfmA     Kv     4tt^irm*«f  L.  1917,  ch.  96,  without  ohattge;  originally  revised  from 

I  ^' J^®^   action   barred    by   judgment  ^  g     ^,  2,  oh.  6,  tit.  3.  S  sTiTpart. 
against  heir  or  devisee. 

A  final  judgment  against  an  heir  or  devibee  {  152.  How  leave  procured;  order;  and  con- 
bars  an  action  against  the  executor  or  adminis-  tents  thereof. 

^^^ht^^^fti'l^Ltt^!^!^J^  At  least  six  days'  notice  of  the  application 

^?^"the^^L*"piS^,PXs'"an*S  f  ""^  °"^tf  ^^^V  '"^  ^'^fh""*  '^'^'  "S* 

vw«  ^M.  i/uc  ^pvowCTiifo  piv^bjf,  luucDD  €»i*  cAcvu  |^  Dersonallv  served  upon  the  executor  or  ad- 

h«KS!'i!iS™£flV„r*^rTwwf.iS^te*  ministrator,    unle«   it%pea«    that    service 

^ste^Kd'p^Sy^'^yX^'gi  cannot  be  «;>  made  with  dTedili«noe;i»  which 

ment  h^Tnotdes^^:  or  been  de^8.i,  to  i»*  "?*"=«  "*""*  ^  »^«»  ***  *"*  "^^  *£? 

the  iudipnent  debtor     feut.  if  the  Judgnlent  '^  iTTow^oS  "SW^  f^tiS 

7C^u^thI ^^^aZI^^'J^'^  should  not  be  granted.    Wh^ita^^thut 

^arged  upon  the  estate  descended  or  devised,  ^j^  ^^  ^^  payment  of  aU  suSTduaw- 

ml  ^hf  SriS^n^  l.;^^l^^^^  ^-  ^^'  '^^  aSle^&  t^'^fiTex^nses,  and  for  dX 

Ll\^ln^-'^\L      u       u  entitled  to  priority  as  M^St  the  pUantift, 

debts,  legacies  or  other  elanns  of  the  daas  to 

i  U9.  OecedenfB  real  property  not  bound  Y)^'>^  ^  riaint^  daim  belongs,  the  sum 

by  judgment  against  executor  or  administrator,  directed  to  ^e  coUectrf  by  the  execution,  ah^ 

o    r^      _r      u-vui        jx      J      J    A  not  exceed  the  plaintiff's  just  prc^Mrtion  of  thr 

Real  propwty,  which  belonged  to  a^decedent,  ,^^„     i^  that  case,  one  or  more  oidere  maj 

IS  not  bound,  or  in  any  way  affected,  by  a  j^  afterwards  made  in  Ukp  manner,  and  one 

judgment  Mt«nrth«MKecutor  or  a^  ^^  executions  may  be  afterwaids  issued, 

and  18  not  hable  to  be  sold  by  virtue  of  an  are-  whenever  it  appeals  that  the  smn  directed  f- 

wition  issued  upon  such  a  judgment,  unless  j^  collected  by^  fiist  execution  is  less  tiw 

the  judgment  is  ^pressly  made  by  its  terms,  j^e  plaintiff's  just  proportion.    (Added  by  L 

a  Ijen  ui»n  specific  rml  propwty  Oiercm  de-  ig^  ^  ^^^g'  j^  ^^  Apr.  15,  IWl.) 

scribed,  or  expressly  directs  the  sale  thereof.       -J.    .„ J,  .    .  , ,««.     -.v    1  v 

(Added  by  L.  1920,  ch.  91^,  ch.  effect  Apr.  16,  ^.^S^^^:^^^              ITe.'S^ri^ 

1921.)  part  of  I  32. 


art.  7                                         DECEDENT  ESTATE  LAW  .                 §§153-160 

§  ISS.  Security  before  gnmt  of  order.  2.  That  anv  propertv  has  perished,  or  has 

Where  a  judgment  has  been  rendered  against  ^^,  !<»*»  wftJbout  the  fault  ofthe  erewtor  or 

an  exectftor  or  administrator,  for  a  le&asy  or  administrator;  or  has  be«i  fanrly  sold  by  him, 

distributive  share,  the  surrogate,  before  grant-  »*  pnvate  or  public  sale,  at  a  less  pnce  than  the 

ing  an  order  permitting  an  execution  to  be  v«^ue  ^  returned;  or  thatt  smoe  the  return  of 

issued  thereupon,  may,  and  in  a  proper  case  f^e  inventory,  it  hM  dcteriOTated  or  enhan^ 

must,  mpiire  the  applicant  to  file  m  Ws  office  "f  value.    (Added  by  L.  1920,  ch.  919,  in  effect 

aD  undertaking  to  the  defendant,  in  sueh  a  sum  Apr.  15,  1921.) 

And  with  6uch«ireties  as  the  surrogate's  directs,  P^^^^^-f^  ^J^:^  i  ^^x  T2?*S"^  change; 

to  the  effect  that  if,  after  collection  of  any  on«in»«y  wm-^  from  R.  ff..  pt.  a.  ch.  8,  tat.  8,  IM. 

sum  of  money  by  virtue  of  Oie  WKCution,  the  .  ^53  LuH^flity  f^  uncoflected  demands, 

renaming  assets  are  not  sufficient  to  pay  all  J          m^mkvmu^j  »v»  uiivvuvvi.«7u  u^umeuim. 

sums  for  which  the  defendant  is  chargeable  for  "^  ^^  ^  action  or  special  proceeding,  the 

expenses,  claims  entiUed  to  priority  as  against  eacecutor  or  admimstrator  shaU  not  be  charged 

the  applicant,  and  the  other  legacies  or  dis-  ^^  a  demand  or  rij^t  of  action,  mcluded  in 

twbutive  shares,  of  the  class  to  whiol|M.he  ap-  ^e  invehtory  unless  it  ai)pear8  that  the  same 

plicant's  clahn  belongs,  the  irfaintiff  wiU  re-  }^  5e^.,«>?«^i  ^  ^^^M^t  ^.J^^' 

fund  to  the  defendant  the  sum  so  collected,  1?^*«*' ^^*^  ^^  dihgence.    (Added  by  L.  1920, 

or  such  ratable  part  thereof,  with  the  other  ^•^'  ^^  ^®^  -^P'-  ^^  ^^^^ 

legatees  or  representatives  of  the  same  class,  ?W!*****'^~;9*^S^i'^"4*i^^i^S**!^K®***"*®' 

as  is  necessaiy  to  make  up  the  deficiency.  <*n«maUy  i«vu«i  from  E.  a.  pt.  3.  ch.  8.  tat.  3.  |15. 

CAdded  by  L.  1920,  ch.  919,  m  effect  Apr.  15,  §  150.  The  last  two  sections  qualified. 

LvzL.)  rpi^^  1^^  ^^^  sections  do  not  vary  any  rule 

«£25?*SS;;^S.t-^:rri.^lTl|1n!:  «fjri'J«»«  ««,ectin«  any  proof,  which  an 

executor  or   admimstrator  may   now   make. 

§  154.  Sseeutiott  on  former  judgment.  (Added  by  L.  1920,  ch.  919,  in  effect  Apr.  15, 

An  execution  may  be  issued,  in  the  name  of  ^^^'j 

an  executor  or  admmistrator,  in  his  representa-  *?■  '.'i!!."'".  ■"■"??*•  ^  ^^'*  *  l^t^**»H*  chanste; 

live  capacity  upon  a  judgaient  recov«ed  by  ^J^  SSST^H^iile  &  h^  t  g*p*i.  « 

any  person  who  preceded  him  m  the  admims-  %  1490  thereof. 

tration  of  the  same  estate,  in  any  case  where  .  ^^-.   «      .                                  ,    . 

H  might  have  been  issued  in  favor  of  the  original  §  160.  Foreign    execotor    or    administrator 

elaintiff,  and  without  a  substitution.    (Added  "•!  sue  or  be  sued. 

y  L.  1920,  ch.  919,  in  effect  Apr.  15,  1921.)  An  executor  or  admimstrator  duly  appointed 

Bitflfstton.— Code  civ.  proc..  i  1829.  without  change;  in  any  other  state,  territory  or  district  of  the 

oricinally  nrriatd  from  R.  S.,  pt.  3,  ch.  8,  tit.  3, 1 13.  United  States  or  in-  any  foreign  country  may 

S  1».  Acflen  mtaMi  weoitor  or  adndntetn-  **  '^■^  'T*  "  ^^  «»«*  ™.  this  rtate  in  his 

tor  iSo  hMbSsnwwM^.          ««inm»n»  capacity  of  ««»*»  or  administrator  m  hke 

WM.  wuv  iMw  wwu  •u|n.AB«;v«;w.  nwumer  and  under  like  restrictions  as  a  nonresi- 

H  an  executor  or  administrator  is  defendant  dent  may  sue  or  be  sued,  if,  within  twenty  days 

man  action  or  special  proceedmg,  pending  when  ^^^  any  such  executor  or  administiator  shall 

his  powwTB  CMse,  the  plaintiff  may,  in  a  proper  commence,  or  appear  in,  any  action  or  pro- 

ca»,  proceed  therein  against  him,  to  cha^e  ceeding  in  any  court  in  this  state  or  within 

toni  personally*  but  a  judgment  or  othar  de-  twenty  days  after  he  shall  he  required  or  di- 

t«tnittati6n,    thereafter    rendered    or    made  rected  by  summons  or  otherwise  to  appear 

agsinst  him,  m  not  of  any  force,  as  against  tiie  therein,  there  ^aH  be  filed  in  the  office  of  the 

estate  of  the  decedent,  or  a  person  succeeding  cleric  of  the  court,  in  which  such  action  or  pro- 

toUie  wtomiatra^n  thereof.     (Added  by  L.  ceeding  shall  be  brought  or  be  pending,  a  copy 

1920,  ch.  919,  m  effect  Apr.  5,  1921.)  of  the  letters  testamentary  or  letters  of  ad- 

]Mi^ttoii.-<)ode  av.  proc.,  1 1830,  without  change;  ministration  issued  to  such  executor  or  admin- 

ongin^By  wvi.ed  from  R.  ^.  pt.  2.  tat.  5.  §16.  j^^^  ^y  authenticated  as  prescribed  by 


§1M.  False  pleading   by   executor  or  ad-  section  forty-five  of  this  chapter;  in  default 

mkitstnitor.  whereof  all  proceedings  in  such  action  or  pro 

ing  made  a  false  allegation  in  pleading.    (Added  ^  :    ..        ^,  .loo..  ^^  .  . 

by  L.  1930,  cb.  919,  in  effect  Apr.  16,  1921.)  L.^iSn^^'eilf^""  «K2f,^.*  *'*^'  "  •*"  "^^ 

SwIfatiMi* — Code  dv.  proe.,  f  1831,  without  ohanee; 
origUially  reviled  from  R.  S..  pt.  3.  eh.  8,  tit.  3, 1 10. 

§  107.  When  inventoxy  may  be  contradicted. 

In  an  action  or  special  proceeding,  to  which  (Article  added  by  L.  1920,  ch.  919,  in  effect  Apr. 
an  executor  or  administrator  is  a  party,  wherdn  15,  1921.) 

the  question  whether  he  has  administered  the 

estate  of  the  decedent,  or  an>r  part  thereof,  is  Action  by  Creditor  against  Debtor's  Next  of 
in  issue,  or  is  the  subject  of  inquiry,  and  the  Kin,  Legatee  or  Devisee 

inventory  of  assets,  filed  by  Wm,   is  given   in  g^^^^„  170   Action  «iun«t  togsteee  aad  others  to  enforce 

evidence,  either  party  may  rebut  the  same  by  *'*'**'*"*  *^"-  "^^^^ffbStySi dSwient's debt!         ^^'''^^ 

proof  ^either  171.  Action  may  be  joint  or  ■everal. 

JL  ^at  any  prop«ty  was  Miitted  n.  the  in.  }72.  ^JSS^^'JS^S^^  -pp-tioned. 

Ventory.    or  was   not   retumea   tnerem   at   its  174^  RequialtOB   to    recovery    in    action    against 

true  value;  or  legatee. 


§§170-177                 ,                     (X)NSOLIDATED  LAWS  art.  7 

Seotion  176.  R«»^«|^  "»  action  agaiiurt  s  preferred  any  sum  la  awarded.    (Added  by  L.  1&2D,  dl. 

176.  Liftb3S^  of  heira  and  devieeee  for  debt  of  ^^^f  ^^  ^^^^  -^P'-  '^^t   1921.) 

deoedent.  Derifatton.— Code  chr.  pwjc.,  1 1830,  without  dian«e; 

177.  When  actum  therefor  may  be  broucht  acainst  oiiginaUy  reviaed  from  R.  8.,  pt.  3,  ch.  8,  til  3. 1 24.  In 

hein  and  deviseee.  part,  and  H  28-31. 

178.  Effect  of  appUoation  to  sell  real  property. 

IS*  ^^i?.     *  K*^*^*:^*    ^  §  173.  Recovery  in  a  several  action. 

180.  RaooTexy  to  be  apportioned.  •  „                      ...           ,                       , 

181.  Requiatee  to  recovery  acainst  heirB.  Where  an  action  la  brought  against  the  aur* 
if?-  geouSritee  to  recovery  against  deviaeee.  viving  hllflband  OT  wife,  only,  OP  against  OBe 

183.  Deductions  for  pnorreoovenes.  nnUr^t  fK^  n^vf  r^f  Vlw%    ^^  rf^J^<.^v»r*iw/ <....» 

184.  Complaint  to  Wribe  land  deacended  or  oa^y  01  tne  next  of  kin,  or  legatees,  the  sum, 

deviaed.  which  the  plamtm  is  ^ititled  to  recover,  eaa- 

185.  Judgment;  when  to  be  satisfied  out  of  real  not  exceed  the  sum  whidi  he  would  have  been 

186.  WhS^^^ent  not  a  lien  on  real  property  entitled  to  recover  fpom  the  suae  def^dant, 

atienedT  in  an  action  brought,  as  prescribed  in  the  last 

187.  How^pnent  taken,  when  real  property  section.     (Added  by  L.  11120,  dx.  919,  in  effect 

188.  Claseification  of  debte.  to  be  enfoxced  under  "^P''   ^^  1921.) 


this  article.  Derlfl^n.— Code  civ.  proe.,  1 1840,  wfthovt 

189.  Defenae,  by  reaaon  of  other  prior  or  equal  originaUy  rerriaed  from  R.  9i«p(t.3,.chi.8;rtit.  Sk|a&.fat 

claims.  part,  and  U  28-31.                         * 

190.  When  such  a  claim  Lb  paid. 

191.  Action  not  auspendedby  infancy.  §174.  Reqiiisites    to    recoyery    in    ttction 

192.  Liability  of  heir  or  devisee  not  affected  where     a^MS^af  i aL^ 

wiU  makea  specific  proviaion  for  payment  "ft*™*^  legatee. 

,««  ^  of  debt.                              .   «  . .    .  If  the  action  is  brought  against  a  legatee,  or 

193.  On.^^^^^e^«^  pereon  la  hable  m  ^^  ^   the   legatees,  aTpIain^  must 

194.  Nert  of  kin  defined.  show,   either 

J^  ,  1.  That  no^  assets  were  delivered  by'  the 
1 170.  Action  against  legatees  and  others  to  executor  or  administrator  of  the  decedent,  to 
dice  liability  for  decedent's  debt  the  survivmg  husband  or  wife,  or  next  of  kin;  or 
An  action  may  be  maintained^  as  prescribed  2.  That  the  value  of  assets^  so  delivered, 
in  this  article,  against  the  surviving  husband  has  been  recovered  by  scane  other  ereditor;  or 
or  wife  of  a  decedent,  and  the  next  of  kin  of  an  3.  That  those  assets,  after  payment  of  the 
intestate,  or  the  next  of  kin  or  legatees  of  a  expenses  of  administration  and  preferred  de- 
testator  to  recover,  to  the  extent  of  the  assets  mands,  are  not  sufficient  to  satisfy  the  demand 
paid  or  distributed  to  them,  for  a  debt  of  the  of  the  plaintiff;  in  which  case,  he  can  recover 
deoedentf  ui>on  which  an  action  mi|^t  have  only  for  the  deficiency.  (Added  by  h-  1920, 
been  mamtained,  against  the  executor  or  ad-  ch.  019,  in  effect  Apr.  15,  1921.) 
ministrator.  The  n^ect  of  the  creditor  to  pie-  llerlTatlMi.— Code  dv.  proo..  { I84i,  withfwt  ctmtm^; 
sent  his  claim  to  the  executor  or  administrator,  originally  reviaed  from  R.  3.,  pt.  3»  ch.  8,  tit.  3,  S  27. 

within  the  time  presmbed  by  law  for  Aat  j  ^75^  Rewary;  in  actioo  agpinst  a  pw- 

purpose,  does  not  unpan- his  right  to  mamtain  #.iLiiA««t2r                 «-**-•  -«^u«*  «  i»^ 

Buch^  action.    (Added  by  L.  1920,  ch.  919,  "^  legatee.                                     ^   '  ^^ 

in  effect  Apr.  1,  1921.)  ^^  ^^^.  ^^  ^®  legatees  are  preferred  to 

I>«lTa«lDi».--Code  dv.  ptoc.  1 1837.  without  chaafe.  ^^^^  ^  .T^?\T^  ^  mamtamed,  aa  pre- 

originally  reviaed  from  R.  S..  pt.  2,  oh.  6.  tit.  3, 1 42.  scnbed  in  the  last  five  sections,  against  one  or 

all  of  those  who  are  equally  preferred,  or  equally 

§  171.  Action  may  be  joint  or  several.  deferred,  as  if  the  legatees  of  that  dasa  ware 

An  action,  specified  in  the  last  section,  must  all  the  legatees.     But  whore  it  is  hroui^ 

be  broufl^t,  eitner  jointiv  against  the  surviving  against  a  preferred  legatee,  or  a  class  of  pre- 

husbandor  wife,  and  all  the  legatees  or  all  the  ferred  legatees,   the  plaintiff  must  show,  in 

next  of  kin,  as  tne  case  may  be,  or  at  the  plain-  addition  to  the  matters,  with  respect  to  the 

tiffs  election,  against  one  of  them  only.     But  next  of  kin,  required  by  the  provisions  of  the 

where  a  legacy  is  received  by  two  or  more  last  section,  the  same  matters,  with  respect  to 

persons  jointly,  they  are  deemed  one  legatee,  each  legatee,  or  class  of  legatees,  to  whom  the 

within  the  meaning  of  each  provision  of  this  defendant  or  defendants  are  preferred.    (Added 

article,  relatin^^   to   legatees.     (Added  by  L.  by  L.  1920,  ch.  919,  in  effect  Apr.  15,  1921.) 

1920,  ch.  919,  m  effect  Apr.  15,  1921.)  Derfvatlon.— Code  dv,  proc.,  1 1842,  without  change. 

PerltattoBU— Code  dv.  proo.,  j  1838.  without  change;  .-it*    tj^vw*-    w   v   •_        ^    j  _i            m 

originaUy  reviaed  from  R.  sT,  pt.  3,  ch.  8.  tit.  3.  ||  23726.  §  176.  Liability  OS  heirs  and  devlsaas  for 

debt  of  decedent.^ 

§172.  In  jofait  action,  recovery  tp  be  ap-  The  heirs  of  an  intestate,  and  the  heira  and 

portlonea.  devisees  of  a  testator,  are  respectivdy  liable 

Where  a  Joint  action  is  brought,  as  pre-  for  the  funeral  expenses  and  d^ts  of  the  dec- 

**^              scribed  in  the  last  section,  the  whole  sum,  which  edent,  arising  by  simple  contract,  or  by  q;)eciahy, 

*            the  plaintiff  is  entitled  to  recover,  must  be  ap-  to  the  extent  of  the  estate,  interest,  and  rigbi 

portioned  among  the  defendants,  in  proportion  in  the  real  property,  which  descended  to  them 

to  the  legacy  or  distributive  share,  as  the  case  from,  or  was  effectually  devised  to  them  by, 

^            maybe,  received  by  each  of  them;  and  Uie  final  the  decedent.     (Added  by  L.   1920,  ch.  919, 

judgment  must  award,  ajgainst  each  defendant  in  effect  Apr.  15,  1921.) 

separately,   the  proportionate  sum   thus   a«-  Derivation.— Decedent  esuta  law,   %  101.   without 

certained.    The  costs  of  the  action,  if  the  plain-  change:  originally  revised  from  code  dv.  proe..  S  1843. 

tiff  is  entitled  to  costs,  must  be  apportioned  ,-«,-„.         ^*i.*             u*.^-. 

in  like  manner;  except  that  the  expenses  of  §m.  When  action  Iherefor  may  be  broofjit 

serving;   the  summons  upon  each  defendant  agMMt  hein  and  deviseas. 

mustbe  taxed  against  nim  only;   and  one  An  action  to  enforce  the  liability  declared  ti 

sheriff's  fee,  for  returning  an  execution,  may  the  preceding  section,  cannot  be  maintained 

be  taxed  against  each  defendant,  against  whom  except  in  one  of  the  following  cases: 

IIIA 


wt.7  DECEDENT  ESTATE  L.\W 

I.  What:  one   year   baa   elapaed   ainoe   the  .P«^*'"^-^^'"''-J»™«-i 

death  ot  the  decedMit,  and  no  lett«n  testa-  '>'««'»>t  n™™!  f""  R- 8.  i«- 1 

nient«iy,   or  letUn   of   adminis^Uon,   upon  j  iw.  ReqnWto,  to  nem 

.jT^rf  In.    IK    looi  ^  '•"•  debt,  10  addition  to  tl 

rfect  Apr.  15    1921.)                              ,,     ^  immrt«twn,  .nd  debta  of  . 

A.»£.l.iet&,ch-a3«.wiib(w(rhw>i«:<iriciul1ynTiHd  „   ^"'"    :,^    piainlin   tiaa 

Inm  R.  &.  ct.  z.  c^  fi,  lit.  4. 1 G3.  fint  abuK.  ill  be  unable,  with  due  di 
his  debtt  by  proc«edin^  in 

i  178.  Ea«ct  of  l^plkatioa  to  Mil  i«al   prop-  gate's  court,  and  by  action  a^ 
«rt;.                                                                               -  or   administrator,   and   agai 

Wh«e  it  appears  that,  at  the  time  (rf  the  huAand  or  wife,  legatee,  an 

ocKomencement   of  an   action   to  enfonse   the  The   executor's  or  admini 

liaUlity  decland  in  aection  one  hundred  and  »*  rendered  to,  and  settled 

aerenty-siT  of  this  chapter,   a  proceeding  for  "^y,  w  used  aa  presumptiv 

the  judicial  settlement  of  the  acoounta  of  the  <«   the   facta.   retKiired   to   I 

executor  or  administrator  of  decedent  in  which  ^"'*"-     'Added  by  L.  1920 

an  order   to  dispose  of  real  property  of  the  Apr.   15,   1921.) 

decedent  for  the  paymoit  of  his  debts  may  be  DcHratlMt— Code  dr.  piot.  | 

made,  is  pending  in  a  surrogate'a  court,  having  JJ^'^  Tms  A  HO  «di^  ' 
juiiadiction,   the  prDoeedings   in    the  action, 

subsequent  to  the  complaint,  must  be  stayed  {  18X.  Reqnintes  to  recm 

Sthe  court,  until  the  proceeding  is  disposed  sees. 

unless  the  plaintiff   elects  to  discontinue.  \Miere  the  action   is  broi 

If  an  csda  to  diapoee  of  real  property  is  granted,  gees,   the  plaintiff  must  she 

the  action  must  be  dismimed,  unlesB  the  plain-  jj,e  matters  specified  in  the 

tiff  has  alleged  in  his  compUint,  or  alleges  in  a  that  the  real  property  of  th 

suaplementaJ   oomplaint,    that   real   property,  descended  to  his  heira    wai 

other  than   thai   included   in   the  decree,   de-  p^y  the  plaintirs  debt,  or 

scended  or  was  devised  to  the  defendants.     If  ^las  been  unable    or  will  be 

the  plaintiff  elects  to  proceed  under  such  an  diligence     to   collect   his   di 

alksation,   he   U>  entitled   to  a  prrf«ence   in  ^^  tlie  heirs.    (Added  b 

p«ymait,  out  of  the  real  property,  with  req>ect  j^  effect  Apr    15    1921  ) 

to  which  the  allegation  is  made;  but  he  cannot  iniliillsa-    C-l!  ht  proc  f 

riiare,  as  a  creditor,  in  the  distribution  of  the  oiigiiully  trrued  [nm  R.  aT^'  i 
money,  ariwng  from   the   disposal  of  the  real 

prcqwrty,  described  m  the  order,  and  the  judg-  1 1"*-  Deductwna  for  pri 

■nent  in  the  action  does  not  charae,  or  in  any  Where  the  assets,  applic 

way  affect,  that  property.    (Added  by  L.  1920,  tifTs  debt,  were  mifficioit  (o 

ch.  919,  in  (feet  Apr.  15,  1921.)  or  a  part  thereof  has  been 

■IraMia.     Codegr.mw!.,  t  IMJ-Min.  I>y  L.  Iflia.  HCecQtor   or   administrstar, 

cfa.  444.  wiihcnn  dusaa;  oriauully  nriMd  fnmi  R.  B-,  viviiuE  husband  or  wife,  next 

p..  a.  *. «.  di.  4. 1  s*.  in  p«t.  thelSaintiff  «n  reco^  on 

tin- Action  mart  be  joint.  SS^iS*a™rtd  "  "^ 

An  action  against  heira  or  devisee^  brought  for  the  re^eTwhi^t^rH 

as  preacnbed  m  the  last  three  sections,  must  or  the  amount  of  his  ree 

be  broueht  joinUy  apUnst  ^  the  heire,  to  whom  ha„^  j,  msuffident  to  discha 

any  real  property  descended   from   the  dece^  1920,  eh    919    m  rfeet  Api 

dent,  or  jointly  against  all  the  deviaeee,  as  the        n  _.  _u r— l..:.  ™™.    i 

case  may  be.     (Added  bv  L.  1920,  ch.  919,  in  «i^S R^i^dlBi £ i^Ta.! 
effect  fir.  15,  1921.) 

MHfBttaL-C«k   ^.  pTDc..    I I84S.  »  KL  by  S  IM.  Complaint  to  descri 

L.  I9I1B.  (b.  OS.  witk«i  chute:  oiicuaUy  nnnd  frooi  Of  dmseo. 

L.  ISS7.  *.  4M.  1 73.  ^.j^p  complaint  must  desc 

L  1M    D.«-«.  I.  k.  ._»rK«^  certainty,    the    real    propa 

f  180.  RMoreiT  to  be  BRportMued.  ^.^^^  („  ^,,e  drfendant;  m 

Id  such  an  action,  the  sum  which  the  plaintiff  value.     (Added  by  L.  1920 

is  oatitkd  to  recover,  for  damages  and  costs,  Apr.   15,   1921.) 

must  be  apportioned  among  all  the  drfeodants,  Puiiauia.    C.i.  cIt.  prw    | 

in  proportion  to  the  value  of  the  real  property  ohcuuity  nvued  rna  R  B..  pi.'s 
dncended  to  each  heir,  or  devised  to  each 

deriaee,  as  the  case  may  be,  as  piescribed  in  i  U6.  JudfmnU;  iriien  1 

section  one  hundred  and  »ev«ity-two  of  this  "  t**!  property, 

chapter,   for  a   similar  apportionment   among  If  it  appears  that  any  of 

legateca  or  next  of  kin,  in  proportion  to  the  which  descended  or  was  dev 

aaaeu  ncdred  by  than.    The  final  judgment  had  not  been  aJiaaed  by  1 

must,  in  like  manner,  award  against  eadi  de-  the   commencement   of   th) 

fcndant   the   proportionate   sum.   with   which  judgment   must  direct   tha 

he  is  chargeable.    (Added  bv  L.  1920,  ch.  919,  plaintiff,  or  the  proportion 

in  effect  .4pr.  15,  1921.)  entitled  (o  recover  against 


^ 


§§186-193                                      CONSOLIDATED  LAWS  art.  7 

collected  out  of  that  real  property.    Such  a  such  a  proportion  of  the  plaintiff's  demand,  as 

judgment  is  preferred,   as  a  lien  upon  that  the  total  amount  of  the  valid  demands  of  his 

property,  to  a  jud^ent  obtained  against  the  class  bears  to  the  excess.    (Added  by  L.  1920, 

defendant,  for  his  individual  debt  or  demand,  ch.  919,  in  effect  Apr.  15, 1921.) 

(Added  by  L.  1920,  ch.  919,  in  effect  Apr.  15,  BerlTatloiu-~Code  oiv.  proo..  1 1856.  without  change; 

1921 .)  oricuaUy  revioed  fnmi  R.  8.,  pt.  3.  di.  8,  tit.  8,  ||  30. 4a 

l>ert¥»tlDii.— Code  gv.  proc..  %  1852.  wiUiout  change;  «  jqq    .^^  ^  ^^     ^^j^  jg  ^^ 

originally  revued  from  R.  8.,  pt.  3,  ch.  8,  tit.  3,  ||  47. 48.  *  ^^'    "  **^**  »•«*«  m.  vmuu  w  |i«a«*. 

Where  a  defendant,  or  a  person  belonging  to 

§  186.  When  judgment  not  a  lien  on  real  his  class,  has  paid  a  demand  against  the  deoe- 

property  aliened.  dent's  estate,  of  a  class  prior  to  that  of  the 

But  a  judgment,  rendered  as  prescribed  in  the  plaintiff's  demand,  or  has  pwd  a  demaiid  of  the 

last  section,  does  not  bind,  and  the  execution  same  class,  the  amount  of  the  demMid  so  paid 

thereupon  cannot  in  any  way  effect,  the  title  of  iJ^ust  be  estimated,  m  ascertammg  the  amount 
a  purchaser,  in  good  faith  andf  for  value,  acquired-  to  be  recoverwi,  as  if  it  was  outstanding  and 

before  a  notice  of  the  pendency  of  the  action  is  'PP^'f-   ;^^!^  "^  ^'  ^^^»  ^'^  ^^^'  *^  ®°®^ 

filed,  or  fin«J  judgment  is  entered,  and  the  judg-  -^P'^-  '•^t  1921.) 

mentr-roU  filed.    (Added  by  L.  1920,  ch.  919,  m  jDeH¥attwi^--Code  oiv  proo..  J  1857.  wiUiout  ehange; 

pffpot  Anr    1  *>    1021  )  originally  revised  £rom  R.  S.,  pt.  3,  oh,  8,  tit.  3, 1 41. 

or£S"^^~mt-^,'^'rc^i1fr»6r2r<J  5191.  Action  not  «»pendedb,iBfanc,. 

laat  clauae  of  1 61.  An  action  against  lieirs  or  devisees,  brought  as 

S  187^  How  judgment    Uken.    when    rel  Sl^^y'^f  S  pSkr^Wy  X>i 

property  aUened.  ^j  ^he  infancy  of  any  of  the  parties;  except  that 

If  It  appears  that,  before  the  icommencement  an  execution  shall  not  be  issued  against  an  in- 

of  the  action,  or  afterwards  and  before  the  filing  fant  heir  or  devisee,  until  the  expiration  of  one 

of  a  notice  of  the  pendency  of  the  action,  the  year  after  final  judgment  is  rendered,  and  the 

defendant  aliened  the  real  property  descended  or  mdgment-roll  filed.    (Added  by.  L.  1920,  ch.  919, 

devised  to  him,  or  any  part  thereof,  the  plaintiff  m  effect  Apr.  15,  1921.) 

may,  at  his  election,  take  a  final  judgment  Derifattonu-Code  dv.  proc  1 1868.  without  change; 

against  him  for  the  value  of  the  property  so  oxiginaUyrevifledfromR.S..pt.  3,oh.8.tit.8.  U43.  54. 
aliened,  or  so  much  thereof  as  may  be  necessary, 

as  in  an  action  for  the  defendant's  own  debt.  §  192.  Liability  of  heir  or  devisee  not  affected 

(Added  by  L.  1920,  ch.  919,  in  effect  Apr.  15,  where  will  makes  specific  proriaion  for  payment 

1921.)  of  debt 

DerlTatlon.-r-Cod«  dv.  proc.,  §  1854.  without  change;  This  article  does  not  affect  the  liability  of  an 

originaJly  revi^^from  R.  S..  pt.  3.  ch.  8.  tit.  3.  {  49.  and  jjeir  Or  devisee,  for  a  debt  of  a  testator,  where 

remain  er      i    .  ^^^  ^U  expreasly  charges  the  ddi)t  exdusivdy 

§  188.  Classification  of  debts,  to  be  enforced  upon  the  real  property  descended  or  devised,  or 

under  this  article.  makes  it  payable  exclusively  by  the  heir  or 

Where  the  surviving  husband  or  wife,  next  of  devisee,  or  out  of  the  real  property  descended  or 
kin,  legatees,  heirs,  or  devisees,  are  liable  for  devised,  before  resorting  to  the  personal  prop- 
demands  against  the  decedent,  as  prescribed  in  ertj;,  or  to  any  other  real  property  descended  or 
this  article,  they  must  give  preference  in  the  devised.  (Added  by  L.  1920,  ch.  919,  in  effect 
payment  thereof,  and  they  are  so  liable  there-  Apr.  15,  1921.) 

for,  in  the  order  prescribed  by  law,  for  the  pay-  Darlratton.— i>eoedent  eeute  law.   {  102,   without 

ment  of  debts  by  an  executor  or  administrator.  ^'^^ifgS^^*'  originaUy  revised  from  code.dv. 

Preference  of  payment  cannot  be  given  to  a  ^     '*  * 

demand,  over  another  of  the  same  class,  except  j  193.  one  action,  where   same    person  is 

where  a  similar  preference  by  an  executor  or  mble  in  different  capacities, 

administrator  is  ^^J'fJVjl'^'  J^.^'^  Where  a  person,  who  takes  real  property  of  a 

mencement  of  an  action,  «J^«l^y  P'^^^^  decedent  by  devis4,  and  also  by  descent;  or  who 

this   article,   does   not^entay^^^^  ^^^^f  P-^l^JR-?-^! 


Apr.  15,  1921.)  before  mentioned  capacities;  would  be  liable  in 

revised  from  R.  s.,  pt.  3,  oh.  8,  tit.  3.  U  37, 38.  after  the  exhaustion  of  the  remedy  against  him 

...  in  another  capacity:  the  plaintiff,  in  any  action 

§  189.  Defense,  by  reason  of  other  pnor  or  to  charge  him,  which  can  be  maintained,  with- 

equal  claims.  out  joining  with  him  an3r  other  person,  except  a 

Where  it  appears,  in  an  action  brought  as  person  whose  liability  is  in  all  respects  the  same, 

prescribed  in  this  article,  that  there  are  unsatis-  may  recover  any  sum,  for  which  he  is  liable,  al- 

fied  demands  against  the  decedent's  estate,  of  though  the  remedy  against  him  in  another 

a  class  prior  to  that  of  the  plaintiff's  demand,  capacity  was  not  exhausted.    But  this  section 

the  defendant  is  entitled  to  judgment,  if  the  docs  not  increase  the  sum,  which  the  plaintiff  is 

value  of  the  property,  which  was  received,  de-  entitled  to  recover  against  him,  in  the  capacity 

vised,  or  inherited,  as  the  case  may  be,  by  the  in  which  he  is  actually  liable;  nor  does  it  charge  a 

dass  to  which  he  oelongs,  does  not  exceed  the  defendant  individually,  who  is  liable  only  in  a 

amount  of  the  valid  demands  of  a  prior  class,  representative  capacity.    (Add^  by  L.  1920, 

If  it  exceeds  the  amount  of  those  demands,  the  ch.  919,  in  effect  Apr.  15, 1921.) 

judgment  against  the  defendant  cannot  exceed  DcriratlMu— Code  dv.  proc.,  %  i860,  without  change. 


art.  8 


DECEDENT  ESTATE  LAW 


1 1»4.  Hezt  of  Un  defined. 

The  term  "  next  <rf  kin,  "aa  used  in  this  article, 
indudee  all  ihoee  entitled,  under  tbe  provisions 
of  law  relathtg  to  tbe  distribution  of  personal 
property,  to  s^re  in  the  unbequeathed  assets  of 
a  decedmt,  after  payment  of  debte  and  eatpen- 
WB,  odifT  than  a  surriving  hurttand  or  wife. 
(Added  by  L.  1B20,  ch.  919,  in  effect  Apr.  IS, 


;l.) 


-iu 


without  cbvicc. 


Actton  to  Establish  a  Will  or  Conatnu  a  Deflse 


{  SOR.  Jodcment  sdi 
Where  the  parties 
appeftred  or  have  beei 
all  the  persons  who  w 
to  a  special  proceedin 
for  the  pR>bate  of  the  i 
letters  thereupon,  if 
such  that  it  could  ha,\ 
gate's  court;  the  fiat 
preecribed  in  the  last 
an  exempli6ed  copy  1 
the  BUiTOKate  having 
corded  in  nis  office;  &i 
ary,  or  letters  of  adn 
annexed,  be  issued  tl 
in  the  sune  manner, 

Tn  a  will  d«ly  proi 
by  L.    1920,    ch. 
1921.) 


303.  CaaUiiuo(j>ulciiwDt:iuma>l 

204.  Pn»to()o«wiinn«rtuDi»s 
to  detcrmiiiB  ¥felidiCy,  D 


:o  establish  a  will  may  be 


a  will,  I 


mavbe     ,       —  , 

□  the  establishment  thereof, 
the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or 
both,  has  been  e^tecuted,  in  such  a  manner  and 
under  such  circumstances,  that  it  might,  under 
tbe  laws  of  the  state,  be  admitted  to  probate  in  a 
surrogate's  court;  but  the  original  will  is  in 
another  state  or  country,  under  such  circum- 
stances, that  it  cannot  be  obtained  for  that  pur- 
pose; or  has  been  lost  or  destroyed,  by  accident 
or  design,  before  it  was  duly  proved  and  recorded 
within  the  state. 

2,  Where  a  wiU  of  personal  property  made  by 
a  person,  who  redded  without  the  state,  at  the 
time  of  the  execution  thereof,  or  at  the  time  of 
his  death,  has  been  duly  executed,  ocoording  to 
tbe  laws  of  the  state  or  country  in  which  it  was 
executed,  or  in  which  the  testator  resided  at  the 
time  of  his  death,  and  the  case  is  not  one,  where 
the  will  can  be  admitted  to  probate  in  a  surro- 
gate's court,  under  tbe  laws  of  tbe  state.  (Add- 
ed by  L.  1920,  ch,  919,  in  effect  Apr.  15. 1921.) 

oricuuUy  nrind  tram  li.  8.,  pt,  2.  ch,  6.  tit.  1.  loSi,' 
ud  fint  cluM  of  H  Ma,  671.  ^  ind  I|  OSb,  SSc 

i  SOI.  Judgment,  that  will  be  esUbliahed. 

Tlj  in  such  an  action,  the  facts  neces^ry  to 
establish  the  validity  of  the  will,  as  prescribed  in 
tbe  last  section,  are  satisfactonly  proved,  final 
judgment  must  be  rendered,  establishing  tbe 
will  accordingly.  But  where  the  will  of  a  perHon, 
who  was  a  resident  of  the  state  at  the  time  of 
his  death,  is  established  as  prescribed  in  the  last 
section,  the  judgment  establishing  it  does  not 
affect  Uie  construction  or  validity  of  any  provi- 
sion contained  therein;  and  such  a  question 
arising  with  reniect  to  any  provision,  must  be 
determined  in  the  same  action,  or  in  another 
action  or  a  special  proceeding,  as  the  case  re- 
quires, as  it  the  will  was  executed  within  the 
state.  (Added  by  L.  1920.  ch.  919,  in  effect  Apr. 
15,  1921.) 


OTiciuUy  levined  fT 
iBtWr  pint. 

gSOS.  Contents  ol 
doty. 

A  copy  of  the  will 
lost  or  destroyed,  the 
incorporated  into  a  fii 
prescribed  in  the  last 
roust  record  the  saroi 
upon,  as  directed  tn  t 
by  L.  1920,  ch.  919,  in 


oiiciaally  ravived  [nni  R.  B 


1201.  Proof  of  lost 
But  the  plaintiff  is  i 

establishing  a  lost  o 
scribed  in  this  article 
istence  at  the  time  oi 
was  fraudulently  des< 
its  provisions  are  clet 
by  at  least  two  cr« 
copy  or  draft  being  i 
(Added  by  L.  1920,  ( 
1921.) 

■  from'lt 


i  309.  Action  to  del 
tion  or  effect  of  devise 

The  validity,  cona 
the  laws  of  the  state, 
tion  of  real  property 
or  of  an  interest  in  st 
descend  to  the  heir 
determined,  in  an  ac 
pose,  in  like  manner 
purporting  to  convej 
The  judgment  in  sucl 
enjom  any  party  frc 
peaching  the  devise^ 
claim  in  contraventi 
the  court,  as  justice 
does  not  apply  to  a, 
controversy  is  detei 
surrogate's  court,  du 
for  that  purpose,  ai 
jurisdiction  of  the  pi 
the  special  proceedi 
before  the  commenc 
edbyL.1920,ch.91 
Code  . 


$§  206,  210 


CONSOLIDATED  LAWS 


art.  9 


ARTICLE  9 


§  806.  Retrospective  effect  of  thie  article.  court,  by  an  action  for  petition  or  distribution. 

The  provisions  of  this  article  Bf)p\y  as  well  to  or  for  the  oonstruction  or  establishment  of  a  will, 

wills  made  before,  as  to  those  made  after,  this  *h®  <50urt  may,  upon  the  death  of  the  sole  sur- 

article  takes  effect.    (Added  by  L.  1920,  ch.  919,  vivim  executor,  appoint  a  receiver  of  the  estote, 

in  effect  Apr  15  1921 )  pending  the  action,  upon  such  terms  and  condi- 

l>erlYatloii.loJde  oiv/pix>c..  1 1867.  without  ohange:  tions,  and  upon  such  notice  to  the  parties  in- 

originally  revised  from  R.  S.,  pt.  2.  ch.  6.  tit.  1.  S  66b.  and  terested,  as  the  couTt  directs,  and  upon  such 

part  of  I  d7a.  security,  if  any,  as  to  the  court  seems  proper. 

For  the  purpose  of  canying  into  effect  the  judg- 
ment and  orders  of  the  court  in  relation  to  the 

(Article  added  by  L.  1920,  ch.  919,  in  effect  Apr.  estate,  a  receiver  so  appointed  is  the  successor 

15  1920.)  ^  interest  of  the  surviving  executor;  and  has, 

'  subject  to  the  direction  of  the  court,  the  like 

Receivers  power,  as  an  administrator  with  the  will  an- 

a  ^     «,«  «     •       ,  ^^^    ..  ^  *  nexed.    (Added  by  L.  1920,  ch.  919,  in  effect 

£leotioii  210.  Reoaver  or  deoedeat «  estote.  a  *.].   i  r    ig21  ) 

i  210.  Receiver  of  decedent's  estate. 

WWe  the  «t»te  of  a  dec^ent  has  -beea  .X:^:t^^;;^^-^^^'S;::if^t  iSI: 

brought  under  the  jurisdiction  of  the  supreme  oh.  466;  1 1. 


EXEC 


lilf«T«d  from  code  ci 

coste  pa;)tble  to  reUtor. 
oity  18  given  by  relator 
t  by  the  attorney-generBl 

formation  of  a  penon  ha^ 

wtB  and  disbiuseiDeiita  ti 

plaintiff  shall  be  payable 

led  by  L.  1020,  ch.  918,  i] 

I.) 

Coda  «1t.  pnM.,  1 1M6,  Un 


lidating  appeanmce  of  M 
action  to  ior«cloBa  A  moTt 

wbere,  prior  to  3«ptetnb 
dred  and  ei^t,  the  at 
have  appeared  in  behalf 

state,  m  an  action  for  tl 


§§9-14  CONSOLIDATED  LAWS  airt.3 


GENERAL  ASSOCIATIONS  LAW 

L«  1909,  CH.  34. 
Sectioxis  transferred  from  code  civ.  proc,  by  L.  1820|  ch.  916,  only  are  given  here. 

§  0.  Receiver  of  joint-stock  association.  ARTICLB  HI 

Section  ten  of  this  chapter  and  sections  three  « 
hundred  and  six  and  three  hundred  and  seven  (Article  added  by  L.  1920,  ck  916,  in  dOfect 
of  the  general  corporation  law  apply  to  an  Apr.  15,  1921^) 
action  t>r  a  special  proceeding,  against  a  joint- 
stock   association   created   by  or  under  the  Action  or  Proeeediiig  by  or  kgtdast  Uninoor^ 
laws  of  the  state,  or  a  trustee,  director,  or  other  porated  Assddations. 
officer  thereof;  or  against  a  joint-stock  associa- 
tion created  by  or  vmdest  the  laws  of  another  Section  12.  Action    or^^pioceeding  by   uninoorponted 

State,  government,  or  country,  or  a  trustee,  13.  ActkS^%^eediiit  againct  i^ootporatad 

director^  or  other  officer  thereof,  where  the  MBociation. 

association  does  business  within  the  state,  or  JJ-  2J«n  action  not  to  abate. 

L          -:xi.--.  xu^  ..i.^4.^    -.  u.,.;m4w»>  <»«>»«»,r  «.»  «  lo-  Effect  of  judgment;  execution  thereupon. 

has,  Within  the  state,  a  busmees  agency  or  a  i«..  Sub*jquitiMJtion  again*  membera. 

fiscal  agency,  or  an  agency  for  the  transfer  of  17.  AxtiolejpermiaHive;   effect  upon  statute  of 

its  stock.    (Added  by  L.  1920,  ch.  915,  in  effect  limitations. 

Apr.  15,  19121.)  .  4«    *-^  ^.1.        .      m^^ 

§  12.  Action  or  proceeding  by  uaincorpormlad 

Dcrl¥mtloti. — Ckxle  dv.  proc,  1 1812,  without  change,  association. 

.  «/»   T  •      ^      ^-^s— ♦  i^--*  «.4^«v  «..«^^.  An   action   or  special  proceeding  may   be 

§  10.  Injunction  against  joint-stock  assoda-  ^.^ntained,  by  the^debt  or  twsSurer  of  an 

"^^*  .  «•  1.  iBiinoorporated  association,  oonsistiiig  of  seven 
An  injunction  order,  susi>ending  the  general  or  more  persons,  to  recover  any  property,  or 
and  ordinary  business  of  a  joint-stock  associar  mK>n  any  cause  of  action,  for  or  upon  wfaieh 
tion,  consisting  of  seven  or  more  persons,  or  jj  the  associates  may  maintain  such  an  action 
suspending  from  office,  or  restraimng  from  or  special  proceeding,  by  reason  of  their  interest 
theperformanceofhisduties,  a  trustee,  director,  or  ownersnip  Uierein,  either  jointly  or  in  corn- 
er other  officer  thereof,  can  be  granted  only  mon.  An  action  may  likewise  be  maintained 
by  the  court,  upon  notice  of  the  application  by  such  president  or  treasurer  to  recover  from 
therefor,  to  the  proper  officer  of  the  assoaation,  one  or  more  members  of  such  association  his 
or  to  the  trustee,  director,  or  other  officer  en-  or  their  proportionate  share  of  any  moneys 
joined.  If  such  an  injunction  order  is  made,  lawfully  expended  by  such  association  for 
otherwise  than  as  prescribed  in  this  section^  it  the  beiaefit  of  such  associates,  or  to  enforce  any 
is  void.  (Added  by  L.  1920,  ch.  915,  in  effect  lawful  claim  of  such  association  iigainst  suca 
Apr.  15,  1921.)  member  or  members.  (Added  by  L.  1920, 
llerivatlon.--Code  civ.  proc.,  i  1800,  without  change,  ch.  915,  in  effect  Apr.  15,  1921.) 

Derivation. — Code  av.  proc.,  §  1919.  firtt  two  aen- 

§  11.  Misnomer  of  party  not  avaiUble.  *^~"'  ^^^^^  ^***^- 

Where  an  action,  authorized  by  a  law  of  the  {  is.  Action  or  pioceedsiig  against  unincor* 

state,  is  brought  against  one  or  more  persons,  ponited  association. 

as  stocJ^oWf*  „£  *  J,°i^*;f i^."^^  An  action  or  special  proceeding  may  be 

an  objection  to  any  of  the  proceeding  cannot  niaintained,  against  the  preadent  or  treuurer 

be  taken,  by  a  person  properly  made  a  de-  ^f  ^^^.j^  ^^  association  to  recover  any  inoperty 

fendant  in  the  action,  on  the  ground  that  the  ^  ^              ^j^^^g  ^f  action  for  or  upon  ^^A 

plaintiff  has  joined  with  him,  as  a  defendM»t  ^^^  Plaintiff  may  mainUin'sncb  an  acUon  or 

m  the  action,  a  person,  whwe  name  appears  ^  proceeding,  agunst  all  the  aasodatcs, 

on  the  ,8todc-boolM  of  the  MwwaUon^^^  by  reasin  of  their  mterest  or  ownerehip.  ot 

stockholder  thereof,  by  the  name  so  appealing,  ^j'^^^  ^^  ownerehip  tha«in,  either  jointty  oi 

but  who  IS  misnamed,  or  dead,  or  is  not  liable  j^  common,  or  their  liability  therefor,  either 

for  any  cause     In  such  a.c^e,  the  comt  may ,  ■  ^^^^    ^,  severaUy.    Any  partnership,  or  other 

at  any  time  before  final  judgment,  upon  mo-  '        i      ^  persons,  wttch  has  a  pf«»dent  oi 

tion  of  either  party,  amaid  the  pleading  and  t^^^^  jg  Seemed  an  association  within  the 

other  papers,  without  pre|udice  to  the  previous  meaning  of  this  section.    (Added  Ijy  L.  1920, 

proceedings,. by  wtetituting  the  true  wme  of  j^  gj^j^  ^    ^  j^      j5   j^jl.)   ^ 

the  person  '"tended    or  by  stoking  out  the  „^t^^_cod.  dv.  p«i.,  1 1919.  M  two  «.- 

name  of  the  person  who  IS  dead,  or  not  liable,  tencee,  iritbout  duune. 
and,  in  a  proper  case,  inserting  the  name  of  his 

representative  or  successor.     (Added  by  L.  §  14.  When  action  not  to  abate. 

1920,  ch.  915,  in  effect  Apr.  15,  1921.)  The  death  ot  legal  incapacity  of  a  membe 

DcrlTstioa.— Code  civ.  pioc.,  i  1813.  without  chuge.  of  the  association  does  not  affect  an  action  oi 

U4§ 


GENERAI  15-17 

Medingj   brou^t   eib  prescribed   in  association,  or,  in  a  'proper  ca»e,  against  any 

ro  sections.     If  the  officer,   by  or  of  them,   aa  if  the  first  action  had  not  been 

un  it  is  brought,  diee,  is  removed,  brougjit,   or   the   oouat«rclaim   had   not   been 

becomes  otherwise  incapacitated,  made,  aa  the  case  re<iuireH;  and  he  may  recover 

pendency  thereof,  the  court  must  therem,  as  part  of  his  damages,  the  costs  of  the 

da',  directing  it  to  be  continued  by  fitat  acti<»,  or  so  much  thereof,  as  the  sum, 

lis  suoovsor  in  offic^  or  ai^  other  collected  by  virtue  of  tiie  execution,  was  in- 

ir  agaiiKt  whom  it  m^t  hare  beeo  aufliciat  to  MiMy. 

lommenced.     (Added  by  L.   J920,  2.  Where  he  was  a  defendant,  and  the  case 

effect  Apr.  15,  1921.)  is  not  within  subdivision  fiist  ai  this  »ectioD, 

.—Coda  or.  piot,  ( 1920,  wiihout  chuo.  hc  m»j^  maintain  an  actioD,  to  recover  the  sum 
remaining  uuooUeeted,  ftgaiost  the  ptrsoos  who 

ict  c(  jndgment;  esecotion  &flre-  cranposed  the   association,    when   the   action 

Tiinot  hkn  was  commenced,  or  the  survivors 
„ , -rr—,^ thrao.                                      -         .       -  . 

t  camtot  be  armted:  and  a  iudg-  But  this  section  doee  aot  affect  the  nght 

Bt  him  does  not  authoriie  an  exe-  °*  the  pereoa^  in  whose  favor  the  judgment  m 

>e  iMued  against  hie  property,  or  t^  ^^  action  was  rendered, ,  to  enforce  a 

nor  does   the   docketing   thereof  ■W"*  "f  imdertaking,  given  in  the  course  of 

]  property,  or  ^lattds  rMl.    Where  '*«    proceedings    therein.      Section   eleven   of 

pnent  is  for  a  sum  of  money    an  ^^  chapter  ftpplies  to  an  action  brought,  as 

sued  dmvupon  must  require  the  prescribed  in  this  section  against  the  memb^'s 

tisfy  the  same,  out  of  any  personal  <*  *°y  aasociatiiHi,  which  keeps  a  book  for  the 

fierty  bdonging  to  the  association,  ^try  of  changes   in  the  m^nbership  of  the 

jointly  or  m  common    by  all  the  association,  or  the  ownership  of  ito  property; 

liveof.      (Added   by   L.    1920,    ch.  *°'l  ^  »™  ^*°^^  ^o  kept.    (Added  by  L.  1920, 

«t  Apr.   16,   1921.)  cli-  915,  in  effect  Apr.  15,  1921.) 

,-Cod.  dv.  p'rot.  1 1S21.  withoal  etuunc.  ^i,^!j"*"-"~*^°^  "■  ''™-  "  '*"■  *'^'  "■!">« 

sequent  action  asaiost  members.  \  17.  Artkls  permiaaive;  effect  upon  statute 

1  action  has  be«i  brought  against  <>'  Umitationa. 

or  a  counterclaim  has  been  made.  This  article  does  not  prevent  an  action  from 

in  brot^t  by   an  officer,   as  pr^  being  brou^t  by  or  against  all  the  members 

scribed  in  this  artide,  another  action,  for  tbs  of  an  assoctation,  except  as  prmeiibed  in  the 

same  cause^  shall  not  be  brought  against  the  last  section.      Where   an   action   is   brought 

meiirf>eTS  of  the  aasodatkm,  or  ai^  of  them,  against   the  members  of  the  association,   as 

until  after  final  judgment  in  the  ust  action,  prescribed  in  subdivision  fij^t  of  the  last  sec- 

and  the  return,  wboUy  or  partly  unsatisfied  or  tion,  the  time  between  the  commencement  of 

unexecuted,  of  an  execution  issued  thereupon,  the  action  by  or  against  the  officer,  and  the 

After  such  a  return,  the  party  in  whose  favor  return  of  the  first  execution  issued  upon  the 

the  execution  was  issued,  may  maintain  an  final  judgment  rendered  therein,  is  not  a  part 

action,  as  foUows:  of  the  time  limited  by  law,  for  the  commence- 

1.  Where  he  was  the  plaintiff,  or  a  defendant  ment   of   the  seootkl   action.      (Added   by   L. 

recovering  upon  a  counterclaim,  he  may  main-  1920,  ch.  915,  in  effect  Apr.  15,  1921.) 

tain   an   action    against    the    members  of   the  PcrlratlOB^-Cade  dr.  pnx..  f  19Z3,  without  ehu«e. 
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Application  of  chapter  (}  110), 

Laws  repealed;  when  to  take  effect  ((§  120, 121). 

ARTICLE  1 
Short  Title 

Section  1.  Short  title. 

§  1.  Short  title. 

This  chapter  shall  be  known  as  the  **  General 
Construction  Lttw. 

ARTICLE  2 
Meaning  of  Terms 

Sec.  10.  Acknowledge  and  acknowled^ent. 

1 1.  Acknowledgment  or  proof  of  instrument. 
11-a.  Action. 

12.  Affidavit. 

13.  Adjoiunment  of  meeting. 

14.  Bond  and  undertaldng.  i 

15.  Chattels. 

16.  Choose. 
16-a.  Civil  action. 

17.  Civil  code  and  criminal  code. 

18.  Consolidatefd  laws. 
18-a.  Criminal  action. 

19.  Day,  calendar. 

20.  Dav,  computation. 
20-a.  Distinct  parcel. 
20-b.  Ejectment. 

21.  Folio. 

22.  Gender. 

23.  Heretofore  and  hereafter. 

24.  Holiday  and  half  holiday. 

25.  Holiday  in  contractual  obligations. 
25-a.  Injury  to  property. 

26.  Judge.  ^    ^  ' 

27.  Last,  preceding,  next  and  following. 

28.  Lunatic  and  lunacy. 
28-«.  Mandate. 

29.  Men. 

30.  Month,  computation. 

31.  Month  in  statute,  contract  and  public  or  private 

instrument. 

32.  Municipal  officers. 

33.  Notice. 
33-a.  Notify. 

34.  Now. 

35.  Number,  singular  and  plural. 

36.  Oath,  affidavit  and  swear. 

37.  Person. 

37-a.  Personal  injury. 

38.  Property. 

39.  Property,  personal. 

40.  Property,  real 

41.  Quorum  and  majority. 

42.  Register  of   county. 

43.  Seal  of  court,  pubUc  officer  or  corporation. 

44.  Seal,  private. 

45.  Seal,  private  as  corporate  seal. 

46.  Signature. 

46-a.  Special  proceeding. 

47.  State. 

48.  Tense,  present. 

49.  Territory. 

50.  Time,  computation. 

51.  Time,  night. 

52.  Time,  standard. 

53.  Time,  use  of  standard. 
53-a.  Trial  juror;  trial  jury. 

54.  Village. 

55.  Women. 


See.  56.  Writing  and  wiitteo. 

57.  Year,  common  and  leap. 

58.  Year  in  ^»tute,  oontraot  and  pabUo  or  prirate 

instrument. 

§  10.  Acknowledge  and  acknowledgment 

The  terms  acknowledge  and  acknowledgment, 
when  used  with  reference  to  the  executioil  of  an 
instrument  or  writing  other  than  a  deed  of  real 
property,  include  a  compliance  with  the  provi- 
sions of  the  next  section  oy  either  such  proof  or 
acknowledgment. 

« 

§  11.  Acknowledgment  or  proof  of  instrument 

When  the  &cecution  of  any  instrument  or  writr 
ing  is  authorized  or  required  by  law  to  be  ae« 
knowledged,  or  to  be  proven  so  as  to  entitle  it  to 
be  fibd  or  recorded  m  a  public  ofifice,  the  ac- 
knowledgement mav  be  taken  or  the  proof  made 
before  any  officer  tnen  and  tha*e  authorized  to 
take  the  acknowledgment  or  proof  of  the  execu- 
tion of  a  deed  of  real  property  to  entitle  it  to  be 
recorded  in  a  coun^  clerk's  office,  and  shall  be 
made  and  certified  m  the  same  manner  as  such 
acknowledgment  or  proof  of  such  deed. 

§ll-a.  Action.* 

"Action"  when  applied  to  judicial  proceed- 
ings, signifies  an  ordinary  prosecution  in  a  court 
of  justice,  by  a  party  against  anoUier  i>arty,  for 
the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wron^,  or  the  punish- 
ment of  a  public. offense.  Actions  are  of  two 
kinds:  civil  and  criminal.  (Added  by  L.  1920, 
ch.  917,  in  efTect  Apr.  16, 1921.) 

§  12.  Affidavit 

When  an  affidavit  is  authorized  or  required  it 
may  be  sworn  to  before  any  officer  authorized  hj 
law  to  take  the  acknowledgment  of  deeds  in  this 
state,  unless  a  particular  officer  is  specified  be- 
fore whom  it  is  to  be  taken. 

§  13.  Adjoumment  of  meeting. 

Any  meeting  referred  to  in  section  forty-one 
of  this  chapter  may  be  adjourned  by  a  lees  num- 
ber than  a  quorum. 

§14.  Bond  and  undertaking. 

A  provision  of  law  authorizing  or  requiring  a 
bond  to  be  given  shall  be  deemed  to  have  been 
complied  with  by  the  execution  of  an  undertak- 
ing to  the  same  effect. 

§  16.  Chattels. 

The  term  chattels  includes  goods  and  chattds. 

§  16.  Choose. 

The  term  choose  includes  elect  and  appoint. 

§  16-a.  Civil  action. 

The  term  "civil  action"  means  any  action 
except  when  prosecuted  in  the  name  of  the 
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people  of  the  state  of  New  York^-  aa  plaintiffi  the  whole  statute,  notice  or  ordt 

•gainst  a  party  choired  with  enme.    (Added  than  fifty  words.    (Am.  by  L.  1 

by  L.  1920,  ch.  917,  in  effect  Apr.  16, 1921.)  effect  March  24, 1914.) 

i  17.  Civil  cod«  and  Grimiaal  code.  G  ^-  Gender. 

The  t«Tn  civil  code  means  the  code  of  civD  Worda  of  the  maaculine  gend 

proeedure.    The  term  criminal  oode  means  the  feminine  and  the  neuter,  and  ma; 

oode  of  criminal  procedure.  poratjon,  or  to  a  board  or  other  I 

blage  of  persons;  and,  when  the 

1 18.  Consolidated  laws.  ""tea,  worda  of  the  neuter  gnadt 

The  twm  Consolidated  Laws  shall  mean  the  ""^  gender. 

compflation  of  the  statute,  prepared  by  the  ,  „   Heretofore  and  hererftB 

board  of  statutory  coneohdation  and  the  amend-  •         xibibluiuic  >uu  ucivuwi 

menta  thereof.  E»™  of  ™b  terms,  h»et<More, 

in  any  provision  of  a  statute,  rek 

{  18-a.  Criminal  actloii.  <*ieh  provision  takee  effect. 

A  "  criminal  action"  is  prosecuted  in  the  name  ,  „.    TT„ii  j„  .„j  1..11 1,  jjj.. 

of  the  people  of  the  stete^f  New  York,  as  plain-  SM.  Hobday  and  half  hoUday 

tiffs,  against  a  party  charged  with  crime.   (Add-  The  term  hohday  includee  the 

ed  by  L7i920,  ch.  917,  in  effect  Apr.  15, 1921.)  >»  each  yearr  The  first  day  ot  Jai 

New  Ye&sa,  day;  the  twelfth  di 

S  19.  Day,  calendar,  known  as  Lincoln's  birthday;  the 

A  calendar  day  includes  the  time  from  mid-  ^^j;.''/J^^?^t'5'""^S*T! 

night  to  midnight.    Sunday  or  any  day  ot  the  ^?^i^^&*^e,te%fv 

wlSt  specificalS^  mentiooei  meai^  rSalendar  "*"  .^ay;  the  fo^irth  day  of  Julv, 

.~~    *^              '  pendence  dav;  the  first  Monday 

'■  known  as  Labor  day;  the  twdfth 

5  SO.  Day,  computation.  known  as  Columbus  day;  and  t 

A  number  of  days  specified  as  a  period  from  a  ^y.  °f  DeMmba.  known  as  Chri 

certain  day  within  which  or  after  or^ore  which  ±^'*^^  °'  «"°^  ''»?«  f  ^'mdaj 

an  act  is  authorized  or  required  to  be  done  thereafter;  each  genend  electioi 

means  rach  number  of  oalenkar  days  exclusive  ^ay  appomted  by  the  presKlHi.t 

of  the  calendar  day  from  which  the  reckoning  S'atee  or  by  the  governor  of  tii, 

U  made.     Sunday  or  a  pubhc  hoUday,  other  "'   ^'"'"^^  thanksgiTmg,   gener 

than  a  half  hoUday,  must  be  excluded  ftim  the  ^W^'  °^  °^,f  B*f^*'  '^^°\ 

reckoning  if  it  is  the  last  day  ot  any  such  period,  ^he  term  half  hoUday   mclud 

or  if  itiTan  intervening  day  of  any  euch'^od  f^'"  »°r,IU °"'^'  t^v 

of  two  days.    In  computing  any  specified  period  ,  «  "<■'  t^^h^l  lO^V  ^ 

of  time  from  a  specified  event,  the  .day  upon  ^^ct  March  23,  1009.) 

whichtheeventhappensisdecmedthedayfrom  _     _  ..j...  -  ™.— ^..i.^i 

which  the  rwdtoniSi  is  made.    The  day  from  S  W-  Hobday  m  contractuaHil 

which  any  specified  period  of  time  is  reckoned  Where  a  contract  by  its  ten 

shallbeeitcluded  in  making  tie  reckoning.  (Am,  payment  of  money  or  the  perfon 

by  L.  1910,  ch.  S47,  in  effect  May  21, 1910.)  dition  on  a  public  holiday,  suet 
be  made  or  oondttion  performed  ( 

S  20-a.  Distinct  paiceL  ness  day  succeeding  such  holidaj 

"Distinct  parcel  "of  real  property  is  a  part  of  ^"''^^^^.f'lf*"""?^!  °!JS^ 

the  property  which  is  or  may  be  set  off  by  boon-  ^^<^  "'*''  the  terms  of  the  oonti 

dary  lines  as  distinguished  from  an  undivided        ,  „,      ,  ,       .  . 

share  or  intwest  therein.    (Added  by  L.  1920,  !  2*-«-  ^P^  *"  property. 

ch.917,ineffectApr.l5,1921.)  "Injury  to  property"  is  on 
whereby  the  eetate  of  another  a 

i  SO-b.  Ejectment.  than  a  personal  injury,  or  the  b 

"Ejectment ".as  describing  an  acti<Mi  there-  ^''S-'^n^^,^  ^^  ^'  ^^^'  '='' 

for,  means  an  action  to  recover  the  immecUate  ^pr.  15, 1B21.) 

poeeeasion  of  real  property.    (Added  by  L.  1920,  ,  ««  ■  j 

ch.  917,  in  effect  Apr.  15.  1921 .)  S  «•  J"'**- 

The  term   "judge"   includee 

i  SI.  The  term  folio  shall  mean  one  hundred  officer  authorized,  alone  or  with 

words,  counting  each  figure  as  a  w«rd.  orpresideover  a  court  of  record. 

WTien  an  offiber  empowered  by  law  to  do  eo  »  J^Btice,    surro^te,  reorder, 

shall  order  an  official  advertisement  published  in  P«?<*  ^^  "t^"  ^"''l!^^.^,'*^ 

a  newspaper  in  display  type  or  to  be  so  displayed  quired  to  act  or  prohibited  from  1 

as  to  leave  an  unu^ouantity  of  blank  space  in  respect  to  the  matto  or  Uum  r< 

the  advertisement  or  to  contain  pictur«.  or  dia-  ^^^l?" ^^^:^'^J'^tTi^"-tl 

grama,  or  where  the  character  of  such  advertise-  ^- 1«20,  ch.  917,  in  effect  Apr.  1. 

ment  requires  it,  such  advertisement  shall  be  . «»       ,   j           .       a-^ 

paid  f  orby  measurement  over  all  of  such  space  S  S*""-  Judgmont  creditor.  ^ 

necessarily  used,  two  equare  inches  of  space  to  "Judgment  creditor"  Btgnifiee 

count  as  one  folio.    When  there  ore  over  fifty  is  entitled  to  collect  or  otherwis 

and  under  one  hundred  words,  they  shall  be  own  right  a  judgment  for  a  sm 

counted  as  one  folio;  but  a  less  number  than  direetingthepayment  of  asumi 

fifty  words  shall  not  be  counted,  except  when  ded  by  L.  1920,  ch,  917,  in  effed 
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i  27.  Last,  precedixig,  next  and  following.  ing,  respeotivdy,  immedia^tely  before  the  taking 

A  reference  to  the  last  or  preceding  section,  effect  of  such  provision. 

-and  a  reference  to  the  next  or  following  section  Words  m  theamguhur  number  nudude  the  plu- 

or  other  division  of  a  statute  means  the  section  ^  ^^  ^^  the  plural  number  include  the  singu- 

or  other  division  immediately  following.  ^* 

§  28.  Lunatic  and  lunacy.  §  86.  Oath,  affidavit  and  swear.  . 

The  terms  lunatic  and  lunacy  include  every  The  terms  oath  and  affidavit  inolude  every 

kind  of  unsoundness  of  mind  except  idiocy.  mode  authorized  by  law  of  attesting  the  truth 

of  that  which  is  stated.     The  term  swear  in- 

§  28-a.  Mandate.  eludes  every  mode  authorized  by  Jaw  for  admin- 

•/Mandate"  includes  a  writ,  process  or  other  istering  an  oath, 

written  direction,  issued  pursuant  to  law,  out  of  j  37,  Person. 

A  court,  or  made  pursuant  to  law,  by  a  court,  a  tk^'i-^^w*  ,^^1.^,.  ;^^i..^^  «  ^/>.«^^*«#:^»  ««ri  « 

judge  or  person  acting  as  a  judicial  officer,  and  :^T^5^?*  £^^?^f^^  V^.T^2S  f^  A 

l^mnmancling  a  court,toard  brother  body,  or  an  ^te^f^^vThc^D^^tK^rt^^ 

officer  or  other  person,  named  or  otherwise  des-  ^!it  «flr!n  J  fS^iS^S^L^ 

ignated  therein,  to  do  or  to  refrain  from  doing  ^f  ^^  offense  the  term  person  also  includes  the 

Sact  therein  specified.    (Addedby  L.  1920,  S^  ^^^V"^  "^^  ""^f,  «^**^'  government  or  country 

-917,ineffectApr.l5,1921.)         /^  which  may  lawfully  own  property  m  the  state. 

§  29.  Men.  8  37-a.  Personal  injury. 

The  term  men  includes  boys.  ."Personal   injury"   includes  libel,    slander, 

^  ^r^        ^*    u^Auucn  vv^j-D.  cnmmal  conversation,  seduction  and  mahcious 

§  80.  Month,  computation.  prosecution;  also  an  assault,  battery,  false  im- 

A  number  of  months  after  or  before  a  certain  S'l^r^^^L^^^^^^^       n?±?rff  ^^n^if^n^.  W 

4ay  shall  be  computed  by  counting  such  number  ff^^.  f^^f  1  ^ VSi  t^A  ^^,  T^.f^' 

of  calendar  months  froii  such  day,  exclusive  of  ^^ff  ^^  ^-  ^^'  ^^-  ^^^^  '"^  "^"^^  ^^^-  ^^' 

the  calendar  month  in  which  such  day  occurs,  ^'^'^•> 

and  shall  include  the  day  of  the  month  in  the  |  33   Property. 

which  the  computation  is  made,  unless  there  be  P'"P®"'y* 

not  so  many  davs  in  the  last  month  so  counted,  j  39.  Property,  personal. 

^Z^^^ U^jtSt^r^r^J^J^^  The  term  pe«onal  property  indudee  chatteb, 

T^ith  the  last  day  of  the  month  ao  counted.  ^^^^^  ^^^  j^  action,  W  all  written  inatru- 

K  «i  w^.th  :.  <i*.h.».  ..<»...■..»  ..J  ...MS.  «,  ments  themselves,  as  distinguished  from  the 

lAlt  'faS^t        •  ^*~'*  "'*  ^^  '^^*^.  or  interests  to  which  thTrelate,  by  which 

^      ^  uMuiH»»uw  ^^^  right,  mterest,  hen  or  mcumbrance  m,  to  or 

In  a  statute,  contract  or  pubhc  or  pnvate  upon  property,  or  any  debt  or  financial  obliga- 

instrument,  unless  otherwise  provided  m  sudi  tion  is  created,  acknowledged,  evidenced,  trans- 

<)ontract  or  instrument  or  by  Uw,  the  term  f erred,  discharged  or  defeated,  wholly  or  in  part, 

month  means  a  calendar  month  and  not  a  lunar  and  everything,  except  real  property,  which  may 

month.  be  the  subject  of  ownerehip. 

Oil  wells  and  all  fixtures  connected  therewith. 

§  32.  Municipal  officer.  situate  on  lands  leased  for  oil  purposes  and  oil 

A  reference  to  several  officers  of  a  municipal  interests,  and  rights  hdd  under  ana  by  virtue  of 
<sorporation  holding  the  same  office,  or  to  a  any  lease  or  contract  or  other  right  or  license  to 
board  of  such  officers,  shall  be  deemed  to  ref^  to  operate  for  or  produce  petroleum  oil,  shall  be 
the  single  officer  holding  such  office,  when  but  deemed  personal  property  for  all  purposes  ex- 
one  person  is  chosen  to  fill  such  office  in  pursu-  cept  taxation. 

ance  of  law. 

§  40.  Property,  real. 

§  88.  Notice.  The  term  real  property  includes  real  estate. 

When  a  notice  is  required  to  be  given  to  a  ^^^^j  tenemente  and  hereditaments,  corporeal 

board  or  body,  soirice  of  such  notice  upon  the  *°^  incorpere^: 

•clerk  or  chairman  thereof  shall  be  sufficient.  "^^/^^   ^                         ~''-. 

—  §  41.  Quorum  and  majority^ 

i^                 §  88-a.  Notify.                                   x"^  Whenever  three  or  more  pufihc  officers  are 

''Notify"  is  used  with  respect  tcT  procuring  given  any  power  or  authority,  or  three  or  more 

the  attendance  of  a  juror^  is  equivalent  to  the  persons  are  charged  with  anv  pubtic  duty  to  be 

J              word  "  summon"  as  used  m  the  like  connection,  performed  or  exercised  by  them  jointly  or  as  a 

^              in  the  constitution  and  laws  of  the  state.    (Add-  board  or  similar  body,  a  majonty  of  a!^  sudi 

ed  by  L.  1920,  ch.  017,  in  effect  Apr.  15,  1021.)  persons  or  officers  at  a  meetixw  duly  helj  *^  & 

^  ^  —  time  fixed  by  law,  or  by  any  by-Ciw  duly  adopted 

5  •*•  now.  by  gmjh  board  or  body,  or  at  any  duly  adjoun^ 

The  term  now  in  any  provision  of  a  statute  meeting  of  such  meeting,  or  at  any  meetPf 

referring  to  other  laws  m  force,  or  to  persons  in  duly  held  upon  reasonable  notice  to  all  ^ 

office,  or  to  any  facts  or  circumstances  as  exist-  them,  may  perform  and  exercise  such  power* 

ing,  relates  to  the  laws  in  force,  or  to  the  person  authority  or  duty,  and  if  oaf  or  more  oC  such 

in  office,  or  to  the  facte  or  circumstances  exist-  persons  or  officers  shall  have  died  or  have  bec<» 
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mentally  iue^able  of  aatrng,  or  shall  rafuse  or 
n^ect  bo  attenil  any  such  meeting,  a  mumty 
of  the  whole  number  of  such  penous  or  officers 
shall  be  a  quorum  al  sueh  boud  or  body,  and  a 
majority  of  a  quorum,  if  not  leas  than  a'msjor- 
ity  of  the  whole  number  «f  such  pavons  or  fa- 
cers may  perform  and  exercise  any  such  power, 
auUiority  or  duty.    , 

{  iS.  Raster  of  county. 


i  IB.  Territory. 

The  tam  territory  wl 
include  every  temtory 
includes  also  the  Diatnct 

}  60.  Time,  computaticr 
Time  shall  continue  t( 
state  according  to  the  G 
The  first  day  of  each  yea 
teen  hundred  and  fifty-t 
January,  according  to  su 

i  El.  Time,  ni^t. 
Night  time  includes  tb 

i  BS.  Tim«,  standard. 

The  standard  time  tk 
that  of  the  seventy-fifth 
west  from  Greenwich,  aui 
ofKcers,  and  l^al  and  ofF 
be  regulated  thereby.  fA 
L.  1921,  ch.  70,  in  effect  ^ 


h  any  ^_.     _  .     ._ „ 

.J  such  act  to  be  done  by  the  county 
clerk  of  BUch  countv,  and  any  instrum^tt  or 
writing  filed,  enterea  or  recorded  in  pursuance 
of  law  in  the  office  of  a  reeister  of  a  county,  shall 
be  deemed  to  be  a  compliance  with  any  provi- 
sion of  law  authorizing  or  requiring  sudi  paper 
to  be  filed,  entered  or  recorded,  as  the  case  may 
be,in  the  office  of  the  clerk  of  such  county.  The 
term  county  clerk  when  used  in  relation  to' con- 
veyances of  real  property  or  the  filing  or  record- 
ing of  instruments  which  are  or  may  be  filed  in 
the  office  of  the  register  of  a  county,  shall  include 
the  register  of  each  county  in  which  there  is  a 
register. 

|lS.Se*lofeaurt,pabIicofflcer orcorpomtion.    shall  be  performed 

A  seal  of  a  court,  public  officer  or  corporation 
may  be  impressed  directly  upon  the  instrument 
or  writing  to  be  sealed,  or  upon  wafer,  wax  or 
other  adhesive  substance  sJlixed  thereto,  or 
upon  paper,  or  other  similar  substance  affixed 
thereto  by  mucilage  or  othn  adhesive  substance. 


$63.1 


leof  Bl 


i  44.  Seal,  private. 

The  private  seal  of  a  person,  other  than  a  cor- 
I>or8tion,  to  any  instrument  or  writing  shall  con- 
aist  of  a  wafer,  wax  or  other  similar  adhesive  sub- 
stance affixed  thereto,  or  of  paper  or  other  simi- 
lar substance  affixed  thereto,  by  mucilage  or 
other  adhesive  substance,  or  of  the  word  "seal," 
or  the  letters  "L.  S.,"  opposite  the  signature. 

i  46.  Seal,  prirate  as  corporate  seal. 

An  instrument  or  writing  duly  executed,  in 
the  corporate  name  of  a  corporation,  which  shall 
not  have  adopted  a  corporate  seal,  by  the  proper 
ofliceiB  of  the  corporation  under  tneir  private 


{  4ft.  Signature. 

The  term  signature  includes  any  memoran- 
dum, mark  or  sigp;  written  or  placed  upon  any 
instrument  or  writing  with  intent  to  execute  or 
authenticate  such  instrument  or  writing. 

i  40-a.  Special  proceeding. 

Every  prosecution  by  a  party  against  another 
party  in  a  court  of  justice  which  is  not  an  action 
la  a  roecial  proceeding.  (Added  by  L.  1920,  eh. 
917,  m  effect  Apr.  15, 1921.) 


chide  every  state  (. ,  ... 

also  every  t^ritory  of  the  United  States  and  the 
District  of  Columbia. 

{  48.  Tense,  piesent. 

Words  in  the  present  tense  include  the  future. 


i  63-a.  Trial  juior;  trial 
The  terms  "  trial  juror' 
respectively  equivalent 
iuror,"and  "petit  jury,' 
tution  and  laws  of  the  i 
1920,  ch.  917,  in  effect  A) 

f  64.  Village. 
The  term  village  mean 
hige. 


The  term  women  inclui 

f  68.  Writing  and  writtc 

The  terms  writing  and 

legible  representation  of  I 

substance,  except  when  a; 

of  an  instrument. 

i  67.  Year,  common  ani 

For  the  purpose  of  con 

the  days  oi  the  year  in  tl 

in  the  future,  every  year; 
in  the  Christian  era  is  a  n 
sextile  or  leap  yeat!  oonaii 
and  sixty-six  days,  unles 
year  is  a  multiple  of  one 
two  figures  thereof  treate< 
is  Qot  a  multiple  of  four, 
is  not  a  leap  year  is  a  com 
three  hundred  and  sixty-f 

{  68.  Year  in  statute,  i 
private  instrament. 

The  term  year  in  a  sta 
public  or  private  instrum 
dred  and  sixty-tive  daya, 
a  leap  year  and  the  day  i 
shall  for  the  purpose  ■ 
be  counted  as  one  day.  Ii 
pubUc  or  private  instru 
means  twelve  months,  tl 
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months  and  the  term  a  quarter  of  a  y^ur^  three 
months. 

ARTICLES 
Ancient  Statutes  and  Resolutiona 

"Sec.  70.  Statutes  of  England  and  Great  Britain  inoper- 
ative in  this  state. 

71.  Acts  of  the  legislature  of  the  coltniy  of  New  York 

inoperative. 

72.  Resolutions  of  the  congress  of  the  colony  and  the 

convention  of  New  York  inoperative. 

§.  70.  Statutes  of  England  and  Great  Britain 
inoperative  in  this  state. 

A  statute  of  England  or  Great  Britain  shall 
not  be  deemed  to  have  had  any  force  or  effect  in 
this  state  since  May  first,  seventeen  hundred 
and  eighty-eight. 

§  71.  Acts  of  the  legislature  of  the  colony  of 
New  York  inoperative. 

Acts  of  the  legislature  of  the  colony  of  New 
York  shaU  not  be  deemed  to  have  had  any  force 
or  effect  in  this  state  since  December  twenty- 
ninth,  eighteen  hundred  and  twenty-eight. 

§  72.  Resolutions  of  the  congress  of  the  colony 
■and  the  convention  of  New  York  inoperative. 

The  resolutions  of  the  congress  of  the  colony 
of  New  York  and  of  the  convention  of  the  state 
of  New  York,  snail  not  be  deemed  to  be  the  laws 
of  this  state  hereafter. 

ARTICLE  4 

References,  Titles  and  Head  Notes 

Sec.  80.  References  to  repealed  provisions. 
81.  Titles  and  head  notes. 


§80.   References  to  repealed  provisions. 

If  any  provision  of  a  law  be  repealed  and,  in    mer. 
substance,  re-enacted,  a  reference  in  any  law  to 
such  repealed  provision  shall  be  deemed  a  refer- 
ence to  such  re-enacted  provision. 


f  91*  Effect  of  the  repeal  of  a  statute  upon 
amendments  thereof. 

The  repeal  by  the  Consolidated  Laws  of  a 
statute  amendatory  of  the  statute  repealed. 

§92.  Effect  of  the  repeal  of  an  amending  stat- 
ute. 

The  repeal  hereafter  or  by  this  chapter  of  any 
provision  of  a  statute,  which  amends  a  provision 
of  a  prior  statute,  leaves  such  prior  provision  in 
force  unless  the  amendatory  statute  be  a  sub- 
stantial re-enactment  of  the  statute  amended. 

§  93  Effect  of  repealing  statute  upon  existing 
riC^ts. 

The  repeal  of  a  statute  or  part  thereof  shall 
not  affect  or  impair  any  act  done,  offense  com- 
mitted or  right  accruing,  accrued  or  acauired, 
or  liability,  penalty,  forfeiture  or  punishment 
incurred  prior  to  the  time  such  repeal  takes 
effect,  but  the  same  ma,y  be  enjoyed,  asserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  to 
the  same  extent  as  if  such  repeal  had  not  been 
effected. 

§  94.  Effect  of  repealing  statute  upon  pending 
actions  and  proceedings. 

Unless  otherwise  specially  provided  by  law, 
all  actions  and  proceedings,  civil  or  criminal, 
commenced  under  or  by  virtue  of  any  .provision 
of  a  statute  so  repealed,  and  pending  immedi- 
ately prior  to  the  taking  effect  of  such  repeal, 
may  be  prosecuted  and  defended  to  the  final 
effect  in  the  same  manner  as  they  might  if 
such  provisions  were  not  so  repealed. 

§  96.  Effect  of  the  repeal  of  a  statute  by  an- 
otiier  statute  substantially  re-enacting  the  for- 


§81.  Tities  and  head  notes. 

If  the  title  of  any  article  or  other  division  of  a 
statute,  or  the  head  note  of  a  section  shall  be 
amended  or  repealed  in  the  body  of  the  Statute, 
or  if  a  new  article  or  other  division  having  a 
title,  or  a  new  section  having  a  new  head  note  be 
added  to  a  statute,  the  corresponding  title  or 
head  note,  if  anv,  in  an  abstract  of  contents  at 
the  beginning  of  the  article  or  other  division  of 
the  statute  wiall  be  deemed  to  be  correspond- 
ingly amended  or  repealed,  although  there  De  no 
•express  reference  thereto. 

ARTICLE  6 

Effect  of  Repeals 


The  provisions  of  a  law  repealing  a  prior  law, 
which  are  substantial  re-enactments  of  provi- 
sions of  the  prior  law,  shall  be  construed  as  a 
continuation  of  such  provisions  of  such  prior 
law,  modified  or  amended  according  to  the  lan- 
guage employed,  and  not  as  new  enactments. 


Sec.  90.  Effect  of  the  repeal  of  a  repealing  statute. 

91.  Effect  of  the  repeal  of  a  statute  upon  amend- 

ments thereof. 

92.  Effect  of  the  repeal  of  an  amendin||  statute. 

93.  Effect  of  repealing  statute  upon  existing  rights. 

94.  Effect  of  repealing  statute  upon  pending  actions 

and  prooeedings. 

95.  Elffect  ot  the  repeal  of  a  statute  by  another 

statute  substantially  re-enacting  the  former. 

96.  Effect  of  hyphen  in  schedule  of  repeals. 


§  96.  Effect  of  hyphen  in  schedule  of  repeals. 

When  two  numbers  in  a  schedule  of  repeals  of 
the  consolidated  laws  are  connected  by  a  nyphen 
both  such  numbers  are  included  as  well  as  all 
intermediate  numbers. 

ARTICLE  6 
Effect  of  Consolidated  Laws 

Sec.  100.  Effect  of  consolidation  upon  laws  posised  at 
same  session  or  before  consolidation  takea 
effect. 
101.  Effect  of  consolidated  laws  on  penal  law  and 
civil  and  criminal  codes. 


§100.  Effect  of  .consolidation  upon  laws 
passed  at  same  session  or  before  consolidation 
takes  effect 

No  provision  of  any  chapter  of  the  consolida- 
tion of  the  general  laws,  of  which  this  chapter  is 
a  part,  shall  supersede  or  repeal  by  implication 
any  law  passed  at  the  same  session  of  the  legis- 
§  90.  Effect  of  the  repeal  of  a  repealing  stat-    lature  at  which  any  sucb  chapter  w^as  enacted, 
ute.  or  passed  after  the  enactment  of  any  such  chap- 

The  repeal  hereafter  or  by  this  chapter  of  any  ter  and  before  it  shall  have  taken  effect ;  and  an 
provision  of  a  statute,  which  repeals  any  provi-  amendatory  law  passed  at  such  session  or  at  any 
sion  of  a  prior  statute,  does  not  revive  such  subsequent  session  begun  before  any  such  ohap- 
prior  provision.  ter  tates  effect,  shall  not  be  deemed  repealed. 
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J§  45-47  CONSOLIDATED  LAWS 


GENERAL  CORPORATION  LAW 

L.  1909;  CH.  28. 
Sections  transferred  from  code  civ.  proc.,  by  L.  1920,  ch.  916,  only  are  given  here. 

§46.  Action  by  foreign  corporation^.  Derffatfon.— Code  dv.  proo..  §1780.  fint  sentence 

An  action  ma^  be  maintained  by  a  foreign  ^**^<>"*  chance. 

corporation,  in  like  manner,  and  subject  to  the  c^-    a*.*5a«  »<r.s««.4^  fr.»s«i  •  ^a«.»^.««s^  k« 

same  regulations,  as  where  the  action  is  brought  »i^-  T^  ag*«Mt  foreign  corporation  by 

by  a  d^estic  corporation,  except  as  otherw^  "^^^•^  ^?'**«  corporation  or  non-resident, 

specially  prescribed  by  law.    But  a  foreign  cor-  An  action  a^inst  a  foreign  corporation  may 

poration  cannot  maintain  an  action,  founded  ^  maintained  oy  another  ^reign  ooxpbration, 

upon  an  act,  or  upon  a  liability  or  obligation,  or  by  a  nonr-readent,  in  one  w  the  following 

express  or  implied,  arising  out  of,  or  made  and  caaes  only:                .       .    ,         , 

entered  into  m  consideration  of,  an  act,  which  1-  Where  the  action  is  brought  to  recover 

the  laws  of  the  state  forbid  a  corporation  or  damages  for  the  In^ach  of  a  contract  made 

association  of  individuals  to  do,  without  ex-  within  the  state,  or  relating  to  i^operty  situated 

press  authority  of  law.   This  section  does  not  within  the  state,  at  the  time  of  the  making 

affect  the  validity  of  a  meeting  of  the  stock-  ^^'^^SJ:       .   .  , 

holders  or  directors  of  a  foreign  coriwration,  .  2.  Where  it  is  brought  to  recover  real  property 

held  within  the  state,  where  such  a  meeting  is  situated  within  the  state,  or  a  chattel,  whiCh  is 

authorized  by  the  laws  of  the  state,  country,  or  '^^Pf^S?^  within  the  state, 

government  by  or  under  which  the  corporation  3.  Where  the  cause  of  action  arose  within  the 

is  created;  or  of  an  act,  done  at  such  a  meeting,  state,  except  where  the  object  of  the  action  is 

which  is  not  in  conflict  with  the  same  laws,  or  ^  an^ct  the  title  to  real  property  situated  with- 

the  laws  of  the  state.    (Added  by  L.  1920,  ch.    out  the  state.  

916,  in  effect  Apr.  15,  1921.)  4.  Where  a  foreign  corporation  is  domg  buai- 

I>crlTmtlon.-Oode  dv.  proc..  {  1779«  without  change.  »«?8  !J1^^  *^  «<»^-      ,  ,^.                        ^       . 

§  46.  Action  against  foreign  corporation.  ^'*^'?  ^^  ?T'^.  ""•  *^»  *^t'^°'  *  ^°^«n 

\                   .s^^uo         «e«    V 1^      «  corporation  shall  not  mdude  a  corporation 

An  action  acainst  a  foreign  corporation  may  located  in  this  state  and  created  by  or  under  the 

be  maintained  by  a  resident  of  the  state,  or  by  a  laws  of  the  United  States.    (Added  by  L.  1920, 

domestic  corporation,  for  Miy  cause  of  action,  ch.  916,  in  effect  Apr.  15, 1921.) 

(Added  by  L.  1920,  ch.  916,  m  effect  Apr.  15,.  DerlnitlDn.-Code  dv.  proc.  §  1780.  last  pi^.  with- 

iVZl.;  out   change. 
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Section  tnasf erred  from  code  civ.  proc 

{  ttt-A.  Subpoenu;  oalbs. 

The  Aaiztoan,  vicv-tMimuui  or  a  majority  of 
R  le^shtiTe  committee  may  iaeiie  ft  subpoenA 
KqinrinR  a  person  to  attend  be/ore  the  commit- 
tee and  OB  examined  in  reference  to  any  matter 
within  the  scope  of  the  inquiry  or  inyestiK&tiaii 
being  conducted  1^  the  committee,  and^  in  a 
CHN^MT  Mfle,  to  hring  witb  him,  a  book  or  pi^MT. 
The  proTisicna  of  the  dvii  practiee  aet  in  rela- 
ti<m  to  atforeioK  obedienee  to  a  subpoena  law- 


1 
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PRISON  LAW 

L.  1909,  CH.  47. 
Sections  transferred  from  code  civ.  prbc,  by  L.  1920|  ch.  933,  only  are  given  here. 

§  22.  United  States  prisoners.  of  a  misdemeanor.    If  the  commitment  was  for 

A  sherifif  must  receive  into  his  jail  and  keep  ^^  non-payment  of  a  smn  of  money,  ^e  amount 

a  prisoner,  committed  to  the  same,  by  virtue  of  *^??>i»  ?**?  ^^!'^!^'  ?  ^o?^"£®  ^^  damages. 

civil  process  issued  by  a  court  of  record,  insti-  (Added  by  L.  1920,  ch.  933,  m  effect  Apr.  16, 

tuted  imder  the  authority  of  the  United  States,  1921.) 

until  he  is  discharged  by  the  due  course  of  the  p«rtTatki».-<5ode  dr.  proc.,  f  157.  inthout  chuice  of 

laws  of  the  United  States,  in  the  same  manner  ^^^^'   ^^<^  »PPa«»  ^   «^1"  J>^^^  <^^' 

as  if  he  was  committed  by  virtue  of  a  mandate  in  5  352,  i^^q  entitled  to  jail  liberties. 

a  civil  action,  issued  from  a  court  of  the  state. 


of  the  jaif.    A  dienff  or  ^ador,  *»  whosejwl  a  exoneration  of  his  bi^;  is  entitled  to  be  admitted 

civil,  prisoner   is    comnutt^,    as   j^tmot^  to  the  liberties  of  the  jail,  upon  delivering  to  the 

herein,  is  answwabk  for  his  safe  keeping  in  ^e  ^^g       «>proved  incfartaking  as  pr^cribed 

courts  of  the  United  States,  according  to  the  ?r  ™^io_  t£L.  hundrada^  dttv-fouTof  tUa 

■M     *                ^        .                                                             mm    ^^^          ^n.M                '»     »  AOr.       lU,       19^1.) 

Derlvatloii. — Code  civ.   proc.,   tt  133,   134,  without  \^    .     ..          /-,   .     ■               «,^a     -^u     *   w 

chiu^e  of  substance,  whicf  sections  apply  to  "ci^'ir  D«rtvatlOii.-Codo  civ.  proc,  §149,  without  change. 

priaoneiB  only.    Code  civ.  proc,  ^  3347,  suba.  1.     *  * 

,     .            ^  §868.  Jailliberties  where  new  jail  designated. 

§  28.  Conveyance  of  prisoner  after  airest.  j^  ^  ^^^^^  ^^  ^^^  admitted  to  the  liber- 

A  sheriff  or  other  ofl&cer,  who  has  lawfully  ties  of  the  jail  of  the  county,  for  which  a  designa- 

arrested  a  civil  prisoner,  mav  convey  his  pris-  ^jon  is  made  pursuant  to  section  Uiree  hundred 

onej  through  one  or  more  other  counties,  in  the  and  fifty-one  of  this  chapter,  he  must,  notwith- 

ordinary  route  of  travel,  from  the  place  where  standing,  remain  within  those  liberties,  but  he 

the  prisoner  was  arrested,  to  the  place  where  he  may  be  removed  by  the  sheriff,  to  whom  he  has 

is  to  be  delivered  or  confined.    (Added  by  L.  giy^n  bond  for  the  liberties,  to  the  jail  or  other 

1920,  ch.  933,  in  effect  Apr.  15, 1921.)  place  so  designated,  and  confined  therein^  in  a 

DerlTstioii.— Code  civ.  proc.,  J  118,  without  change  of  case  where  the  sheriff  might  confine  him  m  the 

substance.    Code  civ.  proc.,  §  3347,  subd.  1,  declares  that  :    -i  -r  u:    ^^  nonntv      ( A^AdeA  hv  T.    KWH  rh 

"the  prisoners  referred  to "  are  "dvil"  prisonere.only.  J^^  9'  ^^^  ^^^        ic  ^Vnoi  ?         ^                 * 

^  933,  m  eflrect  Apr.  15, 1921.) 

§  S4.  Care  and  support  of  civil  prisoner.  Derivation.— Code  civ.  proc..  §  138,  without  change. 

A  person  airested,  by  virtue  ^an  order  of  .  3^^   Undertaking  for  jaU  Ubertiei. 

arrest,  in  an  action  or  special  proceedmg  brought  1,,          j  J  ,  •             ^u             .  j  u     .u 

in  a  court  of  record;  or  of  an  execution  issued  ^he  undertaking  must  be  ©cecuted  by  the 

upon  a  judgment  rendered  in  a  court  of  record;  prisoner,  and  one  or  more  suffiaent  sureties, 

or  surrendered  in  exoneration  of  his  bail;  must  residents,  and  householders  or  freeholders  of  the 

be  safely  kept  in  custody,  in  the  manner  pre-  county,  in  a  penalty  at  least  twice  the  djim,  m 

scribed  by  law,  and,  except  as  otherwise  pro-  which  the  sheriff  was  required  to  hold  the  drfend- 

vided  by  law,  at  his.  own  expense,  until  he  sat-  ^^  ^  bail,  if  he  is  m  custody  under  an  o»dcr  of 

isfies  the  judgment  rend^-ed  against  him,  or  is  wrest,  or  has  been  surrendered  m  exoneration  of 

discharged  according  to  law.     (Added  by  L.  his  bail,  before  judgment;  or  directed  to  be 

1920,  ch.  933,  in  effect  Apr.  15, 1921.)  collected  by  the  execution,  if  he  is  in  custody 

Dertnitloii.-<;ode  civ.  proc..  1 110.  without  change  ^^er  an  execution;  or  remaimi^  uncoUected 

of  substance.  upon  a  judgment  against  him,  if  he  has  been 

.  surrendered  after  judgment;  conditioned,  that 

§  361.  Confinement  of  civil  pnsoner.  ^g  person  so  in  custody  shall  remain  a  prisoner, 


confined  and  detained  within  the  jail^  until  he  is  the  giving  and  the  approval  by  the  court  or  a 

discharged  by  due  course  of  law,  or  is  removed  judge  thereof,  or  a  county  Judge,  of  such  an 

to  another  iail  or  place  of  confinement,  in  a  case  undertaking,  the  prisoner  shall  be  released  from 

prescribed  by  law.    A  sheriff  or  keeper  of  a  jail,  the  custody  of  the  sheriff  and  the  sheriff  c^ail 

who  suffers  such  a  prisoner  to  go  or  be  at  large  thereupon  be  exonerated  from  liability.     But 

out  of  his  jail;  except  by  virtue  of  a  writ  of  after  the  allowance  of  the  undotaking  as  here* 

habeas  corpus,  or  by  the  special  direction  of  the  inafter  prescribed,  the  same  must  be  delivered 

court  committing  him,  or  in  a  case  specially  pre-  by  the  clerk,  on  request,  to  the  party  at  whose 

scribed  by  law;  is  liable  to  the  party  a^ieved,  instance  the  prisoner  was  in  custody.    Within 

for  his  damages  sustained  thereby,  and  is  guilty  two  days  after  the  approval  by  the  court,  judge, 

IIM 


art.  13  PRISON  LAW  ({ 36S-360I> 

or  county  judge,  the  undertakiiiK  muBt  be  filed  D«»h»tlBii. — Code  dv.  pnw.,  H  W3,  164,  without 

by  the  aherifF  with  the  dak,  and  a  copy  deliv-  "^""f- 

ered  to  the  party  at  whoee  instance  the  prisoner  §  86T.  Liberties  of  jail  where  designation  of 

was  in  ctistody,  or  to  his  attorney,  who  shall  anoilier  jaU  made. 


accepted  them.    Within  three  days  after  the    aZ^rTSon    and  SefSW  his  Kanova'l    to  the 

JSf  !Rf^i'^''f„r&iv^^^.^  ^"^r^^    M»>e^«  of  the  jail,  he  must  be  admitted  to  the 
the  attorney  for  the  pnsoncr,  may  serve  upon    ^,^,,45^^  ^^  ^^^  l^'^  ^^^  ^^^^     ^  i^  tl^^  j^ 


the  party,  or  attorney  for  the  party,  at  whose  •      ^j     ^^  ^^^  i,^^  ^^    i^^\  may  be  re- 

instance  the  prisoner  was  in  CTiatody^otice  of  ^^  ^^    ^.^  ^^g  ^^  ^^  j^i,  ^,  ^^^^   j 

justification  of  the  same  or  other  baQ  Wore  the  designated,  *nd  confined  therein,  in  a  cas^ 

court  or  a  judge  thereof,  or  a  county  nidge,  at  a  ^^ere  t&e^ffmight  confine  him  iA  the  jail  of 

specified  time  and  place;  the  time  to  be  not  less  Ug  own  county.   (Aclded  by  L.  1920,  ch.  933,  in 

than  five  days  nor  more  than  ten  days  there-  .^„t  i_.  ie''inoi  \ 

after,  and  the  place  to  be  within  the  county  J!!L.£1„  ^CT  j'           . ,«,    -.k    .  k  „      , 

whei^  one  of  the  bail  resides  or  where  tiie  __^»;^««o«»-Co<«e  dv.  p«k.,  1139,  without  ch«»ge  of 

defendant  was  arrested.    Except  as  otherwise 

expressly  prescribed  the  provisions  of  law  regu-  {  S68.  Jail  Ubertiea  wher*  prisoner  is  trans- 
lating the  substitution  of  new  sureties  or  a  new  f«ned  to  anoflier  jail. 

undertaking,  and  the  examination  and  qualifi-  „               „  ^^^^  i„  „,  amoved  to  the 

^tion  of  the  new  sureties,  snd  the  allowance  of  -^y  ^  a  contiguous  county,  designated  as  pre- 

the  undertaking  after  justification,  upon  an  '^^^  ,-„  ^f^j^  thirteen  of  thii  chapter,  b^ 

order  of  airest  m  a  civil  action  ma  court  of  ^^^^^  ^  ^^    ,,^^^1,58  of  the  jail   the 

record,  shaU  govern.    If  the  bail  shaU  not  be  gheriff  of  that  county  must  admit  him  U,  the 

allowed,  the  court,  judge  or  county  judge  shall  j  g  n^^i     ^  jf  ^e  hid  been  originally  arrested 

ranand  the  prisoner  to  the  custpdv  of  the  (,    ^^at  shenff,  on  a  mandate  direct^  to  him. 

15  1^1 )  ij'^i.; 

JL    -     . '.          ^   ,     .               ..»«      ..^         ^            .  Dwtmtloii. — Code  civ.  proc.,  i  MO,  without  oh&nge. 
mnvmUoii* — Code  civ.  ptoOm  {150,  without  ohange  of 

*"        ^'  §  869.  Revocation  of  designation  of  jail. 

i  866.  Recommittal  of  jirisoner  for  -surety's  When  a  Jail  is  erected  for  the  county,  for  whose 

insufficiency.  use  the  designation  pursuant  to  section  three 

An  undertaking  of  a  civil  prisoner  for  jail  hundred  and  fifty-one  of  tliis  chapter  was  made, 
liberties  is  held  for  the  indemnity  of  the  party  at  or  its  jail  is  rendered  fit  and  safe  for  the  confine- 
whose  instance  tke  prisoner  executing  it  is  con-  ment  of  prisoners,  or  the  reason  for  the  designa- 
fined.  If  the  party  at  whose  instance  the  pris-  tion  of  another  jail  or  place  has  otherwise  ceased 
oner  is  in  custody  discovers  that  a  surety  therein  to  be  operative^  the  designation  must  be  re- 
is  insufficient,  he  may,  upon  proof  of  the  fact,  by  voked,  as  prescribed  in  this  article  and  section 
affidavit  or  otherwise,  apply  to  the  court  or  to  a  three  himdred  and  fifty-two  of  this  chapter, 
judge  thereof,  on  whose  process  or  mandate  (Added  by  L.  1920,  ch.  933,  in  effect  Apr.  15, 
such  prisoner  is  in  custody,  or  to  the  county  1921.) 

judge  of  the  county  where  such  prisoner  is  con-  Derlmttoiu— Code  civ.  proc.,  1 141,  without  change. 
fined,  and  the  court,  or  a  judge  thereof,  or  such 

county  juc^e,  may  make  an  order  committing  S  869-a.  Manner  and  effect  of  revocation, 

such  prisoner  to  close  eonfilnement  in  the  jau  The  county  clerk  must  immediately  serve  a 

until  another  undertaking  with  good  and  suf-  copy  of  the  revocation,  duly  certified  by  him 

ficient  sureties  is  offered.    (Added  by  L.  1920,  under  his  official  seal,  upon  the  i^eriff  of  the 

ch.  933,  in  effect  Apr.  15, 1921.)  same  county;  who  must  remove  the  civil  and 

Dcfflmttoar- Code  civ.  proc.,  H IM,  152,  without  criminal  prisoners  belonging  to  his  custody,  and 

cfaMge  of  lubetanoe.    SeoUon  applies  to  "etvil"  priaonen  confined  without  his  county,  to  his  proper  jail, 

only.   Code  av.  proc..  1 3847.  miU.  1.  jj  ^  prisoner  has  been  admitted  to  the  jail 

§  866.  Surrenderof  prisoner  by  surety.  liberties  in  the  other  coimtv,  he  must  also  be 

r\         ^        rxui--             j-i.1-  removed;  and  he  is  entitled  to  the  liberties  of 

,  One  or  more  pf  the  sureties,  in  an  undertaking  ^   j^^  ^^  ^  ^^^^     ^  ^y  ^h  he  is  removed, 

gven  for  the  liberties  of  a  lail,  may  surrender  ^^h\)ut  a  new  bond/i  if  he  had  been  originaUy 

^I?"^^*^'  t\!^^  ^'""^  H''''^  judgment  is  admitted  to  the  jail  liberties  in  that  county:  anS 

rendered  against  them  man  action  on  ^^^^  ^^    ^^^^  given  by  him  applies  accordingly  to 

taking;  but  they  are  not  «conerated  therebv,  ^^       liberties.    (Added  by X.  1920,  ch.  933,  in               > 

from  a  habrUty  incurred  before  making  the  ^ff^^  ^pr.  15,  1921.)                                                         L 

fXJ^^Thl^l  J^ynr"^?!^  J^Jlon.-^ode  civ.  proc,  » 142,  without  change  of                 I 

follows:    The  surety  or  sureties  making  it  must  gubatance.     Section  applies  to  "civil  and  criminal"  pria^                  ^ 

take  the  principal  to  the  keeper  of  the  jail,  who  onera.   Code  civ.  proc.,  {  8347.  subd.  i. 

must,  upon  his  or  their  written  requisition  to  ^  ^__  .    __    ^         ^^  ^ 

that  effect,  take  the  principal  into  his  custody,  §  5^^»-  What  constitutes  an  escape, 

and  indorse  upon  the  undertaking  given  for  the  The  going  at  lai]ge,  within  the  liberties  of  the 

liberties,  an  acknowledgment  of  the  surrender;  jail  in  which  he  is  in  custody,  of  a  civil  prisoner 

and  aiso.  if  required,  give  the  surety  or  sureties  who  has  executed  such  an  undertaking,  or  of  a 

a    oertincate,    acknowledging    the    surrender,  prisoner  who  would  be  entitled  to  the  liberties 

(Added  by  L.  1920,  ch.  933,  in  efifect  Apr.  15,  upon  executing  such  an  undertaking,  is  not  an 

1921.)  escape.    But  the  going  at  large,  beyond  the 

itfl 
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liberties,  by  such  a  prisoner,  without  the  assent  ARTICLE  IS-A 

of  the  party  at  whose  instance  he  is  in  custody, 

is  an  escape;  and  the  sheriff  in  ^08e<mstody  he  ^j^^^  ^^^  ^    j^   ^^   ^   ^    .^    g^^ 

was,  or  his  sureties,  has  the  same  authonty  to  ^'*'****    •*           ^     j-       >^  .     •"^» 

pursue  and  retake  him,  as  if  he  had  escaped  "  *      *          '\ 

teirVu^^Tesrif'S.^SStTfe  ActKm  Upon  UnderWdng  for   J.il   Ltbertie, 

pnmsions  of  article  thirt^n-a  of  this  chapter,  q^^^  ^g,f  oefenw  in  action  by  sheriff  on  underuldnc 

(Added  by  L.  1920,  ch.  933,  m  effect  Apr.  15,  fori«UUberUes. 

X921.}  36^.  Effect    of    judgment    asainst    sheriff    ma 

Derlratlon.— Code  civ.  proc.,  f  165,  without  change  of  3(j9.h.  Summary  judgment* for  sheriff, 

subetanoe.     Section  apphea   to   "clvir'    pnsoncrs   only.  38»-i.  Stay  or  vacation  of  judgment. 

Code  civ.  pioc.,  (  8847,  subd.  1.  359.;    Judgment  aa  evidence. 

36^k.  Subrogation  where  undertaking  ia  forfeited. 

•  ««A        <n«      ..an    «««.•««.«      ..  309-1.  Effect  of  commencement  of  action  as  a  bar. 

i  869-c.  Snerifr 8  liability  for  Escape.  36»-m.  Defense  to  action. 

Where  a  civil  prisoner  jn  a  shariff'B  cuBtody,  ^:  I^b^C^TSSkT^  "^^ 
goes  or  IS  at  large  beyond  the  liberties  of  the  jail, 

without  the  assent  of  the  party  at  whose  in-  { 86tl-f.  Defense    in   action   by   sheriflf   on 


1 


stance  he  is  in  custody,  the  sheriff  is  answerable  undertaking  for  jail  Uber ties, 

therefor,  until  an  imdertaking  provided  for  in  Iq  an  action  brought  on  an  undertaking  for 

section  three  hundred  and  sixty-four  of  this  the  jail  liberties,  it  is  a  defense,  that  the  prisoner 

chapter  has  been  given  and  approved,  as  follows:  voluntarily  returned  to  the  Uberties  of  the  jail 

1.  If  the  prisoner  was  in  custody  by  virtue  of  from  which  he  escaped,  or  was  recaptured  by, 
an  ordo:  of  arrest,  or  m  TOnsequence  of  a  sur-  or  surrendered  to  the  sheriff,  from  whose  cus- 
render  in  exoneration  of  his  bail,  before  judg-  ^ody  he  escaped,  before  the  commencement 
ment,  the  sheriff  is  answerable  to  the  extent  of  of  tne  action.  The  defendants  may  make  that 
the  damages  sustained  by  the  plaintiff.  or  any  other  defense  to  the  action,  which  might 

2.  If  the  prisoner  was  in  custody  by  virtue  of  be  made  by  the  sheriff,  to  an  action  against 
any  other  mandate,  or  in  consequence  of  a  sur-  him  for  the  escape.  (Added  by  L.  1920,  ch. 
render  m  exoneration  of  his  bail,  after  judgment,  933^  jn  effect  Apr.  15,  1921.) 

the  sheriff  is  answerable  for  the  debt,  damages,  DeH„tion.-Code  civ.  proc.,  j  I60.  without  change. 

or  sum  of  money,  for  which  the  prisoner  was 

ccHnmitted.  i868-g.  Effect  of  judgment  against  sheriff 

3.  UiK>n  the  giving  and  approval  of  the  under-  as  against  sureties. 

taking  in  this  article  mentioned,  no  action  for  an  But  if  judgment  has  been  rendered  against 

escape  shall  be  maintained  against  the  sheriff,  the  sheriff,  in  an  action  brought  for  the  escape, 

(Added  by  L.  1920,  ch.  933,  in  effect  Apr.  15,  and  due  notice  of  the  pendency  of  the  action 

l^W  was  given  to  the  prisoner  and  nis  sureties,  to 

peHTatioii.-;Code  civ.  proc,  1 158,  without  change  of  enable  them  to  defend  the  same,  the  judgment 

S?."^!;  s  awT^ffi  ?              pnaonersoniy.  75ode  ^^^^^  ^.j^^  ^^-^  -^  conclusive  evidence  of  his 

nght  to  recover  against  the  prisoner  and  his 

5  ««ML  S^vlc  of  summon,  in  .ction  f<.r  S^^i^tJ^tS^.^^J^S^J^'te  t^ 

^^^*                                                  ,     .«•*  controverted,  in  the  action  against  the  sh«iff. 

The  ♦mons  m  an  action  against  a  shenff,  for  (Added  by  L.  1920,  ch.  933/111  effect  Apr.  15, 

a  cause  specified  m  section  three  hundred  and  ^921 } 

sixty-nine-c  of  this  chapter    may  be  served  by  Derlnittwi.-Oode  civ.  proc..  I  isi.  without  change, 
delivering  a  copy  thereof  withm  the  state  to  the 


defendant  in  person,  or  to  his  undersheriff  in 


"^i'^lJL''''-^        ..«.     M3     •«.    .  lIS'"tf'*;e'not£r  rr  ^.dtcy'TJS 

chlSrSf^^b;^  ""  '"~-  **''•  ""^  '•  '"*^"*  «»«*}<«.  against  him,  was  rivea  to  the  jprisoner 

and  his  sureties,  to  enable  them  to  defend  the 

i^.  Defence  of  sheriff  in  action  for  es.  ^^,'^Z%,^^  '^^^e^^^t^^ 

?^*                      .    .       ,     .i*         .,        «.  be  entered  accordingly,  wilii  costs. 

In  an  action  aginst  a  shenff  or  other  officer.  But  to  entitle  a  sheriff  to  move  for  such  a 

for  the  escape  of  apnsoner,  it  is  a  defense,  that  judgment,  he  must  have  served  a  copy  of  his 

the  escape  was  without  the  assent  of  the  defend-  complaint,  and  given  twenty  days'  notice  of 

ant,  and  that  at  the  commenc^nent  of  the  ac-  ^he  motion.    (Added  by  L.  1920,  ch.  933,  in 

tion,  he  had  the  prisoner  within  the  liberties,  effect  Apr    15    1921 ) 

either  by  his  voluntoiyretumorbvrw^^^  ll«lfmtlon.-<Jode  civ.  pioc,  «  162.  163.  without 

or  that  an  undertaking  reauired  to  be  given  by  change, 
sections  three  hundred  ana  sixtjr-two  and  three 

hundred  and  sixty-four  of  this  chapter,  was  §3W-i.  Stay  or  vacation  of  judgmeat. 

given  and  approved.    (Added  by  L.  1920,  ch.  If  it  appears,  on  the  hearing  of  the  motion. 

933,  in  effect  Apr.  15, 1921.)  that  the  defendants  have  a  meritorious  defense, 

DcrifatloB.— Code  civ.  proc..  i  171.  ikithout  change.  which  Was  not   controverted   in   the  action 

against  the  sheriff  and  which  by  law  could  not 

*  So  in  original.  have  been  so  controverted,   the  court   may 
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stay  proceedinp  on  the  judgment,  with  such 
limitatioiiB  ana  upon  aucn  terms,  as  it  deems 
juat,  until  a  trial  in  the  action;  but  the  judg- 
ment must  staod  as  a  security  for  the  sherin. 
If  the  defense  is  established,  the  court  must 
vacate  the  judgment,  and  render  judgment  for 
the  defendant.  (Added  by  L.  1920,  ch.  933. 
in  effect  Apr.  15,  1921.) 

DtrlntliMi. — Cods  civ.  proc.,  (  IM.  iritbout  ehuice. 

i  S69-J.  Jndgment  as  eWdvnce. 

a  brought  by  a  sheriff  o 


S  3«»-l.  BffMt  at  ( 

The  commencemenl 
be  deemed  an  election 
by  or  on  behalf  of  e 
sneriff  or  other  officer 
taking,  for  an  escape  I 
the  undertaking,  amoi 
coDditions  thereof,  un 
the  assent  of  the  aherifi 
by  L.  1920,  ch.  933,  ii 


evidence  of  the  damages  sustained  by  him,  aa 
if  it  had  been  collected;  and  he  may  recover 
his  reason^le  attorney's  and  counsel  fees,  and 
other  expenses  in  defending  the  action  aKainet 
him,  as  part  of  hia  damages.  (Added  by  L. 
1S20,  ch.  933,  in  effect  Apr.  15,  1921.} 

Ian.— Code  «T.  proc..  I  105.  without  chance. 


ta6ft-k.  Subrogation  wben  nndertaUog  Is 
fotMted. 

If  an  undertaking  for  the  jail  libo'ties  is 
forfeited  before  the  same  ia  duly  allowed,  the 
partv  at  whose  instance  the  prisoner  was  con- 
nned,  or,  in  case  of  his  death,  his  executor  or 
administrator,  may  elect  to  bring  an  action 
on  the  undertaking.  The  person  so  electing 
may  maintain  an  action  on  the  undertaking, 
where  an  action  might  have  been  maintained 
by  the  sheriff  prior  to  April  twenty-sixth, 
mnet«en  hundred  and  four,  and  he  may  recover 
the  same  damagee  for  the  breach  of  the  condi- 
tion, which  he  might  theretofore  have  recovered 
m  an  action  against  the  sheriff  for  the  esc^w. 
(Added  by  L.  1920,  ch.  933,  in  effect  Apr.  15, 
1921.) 

pmc..   H  tM.    tor.   irilhout 


{  S6&-m.  Defense  ti 

In  an  action  broug) 

last   two   sections,   tn 

any  defense,  which  h 

made,  if  the  action  wi 

prior  to  April  twenty 

and  four.     (Added  b 

effect  Apr.  15,  1921.) 

Dtrhatkin.— Code  dv,  i 

S  M9-n.  Star  of  pre 

If  the  person  so  em 

on  the  undertaking  I 

lieu  of  making  such  e 

against  the  sneriff  fo 

may,  except  where  th 

the  sheriff's  assent,  s 

judpnent  recovered  i 

such  limitations  and 

deems  just,  until  be  hi 

to  prosecute  the  und 

judgment  recovered  t 

1920,  ch.  933,  in  effec 

DerlTatkMi.— Code  w.  i 

fMft-o.  A^llcatiofi 

The  term  "prisoner 

means  a  civil  prisone 

1920,  ch.  933,  m  dleo 


§i  138-139d 


CONSOLIDATED  LAWS 


arts.  13,  14 


PUBLIC  LANDS  LAW 

L.  1909,  CH.  60. 
Sections  transferred  from  code  civ.  proc.,  by  L.  1920,  ch.  932,  only  are  given  h^re. 


roll  was  filed.  The  real  property,  granted  by 
those  letters-patent,  may  thereafter  be  dis- 
posed of  by  the  commissioners  of  the  land  office, 
as  if  the  letters-patent  had  not  been  issued. 
(Added  by  L.  1920,  ch.  932,  in  effect  Apr.  15, 
192L) 
Derlvatioil. — Code  oiv.  proc,  §  1969,  without  chance. 

§  189-b.  Transcript  to  be  filed  in  each  county 
^ere  real  property  is  situated. 

Immediately  after  making  the  entry  pre- 
scribed in  the  last  section,  the  secretary  of 
state  must  transmit  a  certified  transcript 
thereof  to  the  clerk,  or  the  register^  as  the  case 
requires,  of  each  county,  in  winch  the  real 
property  affected  by  the  judgment  is  situated. 
ThQ.  clerk  or  register  must  file  it;  and,  if  the 
letteiTs-patent  are  recorded  in  his  office,  he 
must  note  the  contents  of  the  transcript  in  the 
margin  of  the  record.  (Added  by  L.  1920,  ch. 
932,  in  effect  Apr.  15,   1921.)        .     . 

I>al¥atloi|u — Code  civ.  proc.,  (  1960,  without  chunge. 


ARTICLE  Xm 

(Article  added  by  L.  1920,  ch.  932,  in  effect 

Apr.  15,   1921.) 

Action  to  Vacate  Letters  Patent 

Section  138.  Wl^n  attorney-general  may  maintain  action. 
139.  Action  triable  by  jury. 
1 39-a.  Judsment-roll  and  effect  of  judgment. 
139-b.  Transcript  to    be    filed  in  each    county 
where  real  property  ia  situated. 

f  138.  When  attorney-general  may  maintain 
action. 

The  attorney-general  may  maintain  an 
action  to  vacate  or  annul  letters-patent,  granted 
by  the  people  of  the.  state,  in  either  of  the 
following  cases: 

1.  Where  they  were  obtained  by  means  of 
a  fraudulent  suggestion,  or  concealment  of  a 
material  fact,  made  by,  or  with  the  knowledge 
or  consent  of,  the  person  to  whom  they  were 
issued. 

2.  Where  they  were  issued  in  ignorance  of  a 
material  fact,  or  through  mistake. 

3.  Where  the  patentee,  or  those  claiming 
under  him,  have  done  or  admitted  an  act,  in 
violation  of  the  terms  and  conditions  upon 
which  the  letters-patent  were  granted,  or  have, 
by  any  other  means,  forfeited  the  interest  ac- 
quirea  under  the  same. 

Whenever  the  attorney-general  has  good 
reason  to  believe  that  any  act  or  omission, 
specified  in  this  section,  can  be  proved,  and 
tnat  the  person  to  be  made  defendant  has  no 
sufficient  legal  defence,  he  must  commence 
such  an  action.  (Added  by  L.  1920,  ch.  932, 
in  effect  Apr.  15,  1921.) 

DerlTatloii. — Code  civ.  proc.  (  1967,  without  change. 

§  139.  Action  triable  by  jury.  Whenever  the  attorney-general  has  good 
An  action,  brought  as  prescribed  in  this  ""^ason  to  bdieve  that  the  title  to,  or  right  of 
article,  is  triable,  of  course  and  of  right,  by  a  possession  of  any  real  property  has  v^ted  m 
jury,  as  if  it  were  an  action  in  which  the  com-  the  people  of  the  state  by  escheat,  or  by  oon- 
plaint  demands  judgment  for  a  sum  of  money  miction  or  outlawry  for  treason,  he  must  corn- 
only,  and  without  procuring  an  order  of  the  mence  an  action  of  ejebtmait  *«>  recover  the 
court  defining  the  issues.  (Added  by  L.  1920,  property.  (Added  by  L.  1920,  ch.  932,  m  effect 
ch.  932,  in  effect  Apr.  15,  1921.)  ^pr.  15,  1921.> 

Dertvatioil.--Code  civ.  proc.  f  1958.  without  change         DcHT»tloii.-Code  civ.  proc.  {  1977.  without  ohaage. 

of  Bubetance.  j  ^^_^   j^^^^^  ^  ^  pubUshed  befwe  trial 

§  13tl-a.  Judgment-roll  and  effect  of  judg-  or  judgment, 

meiit.  The  attorney-general  must  .cause  a  notice, 

Where  final  judgment,  vacating  or  annulling  specifying  the  names  of  the  parties  and  the 
letters-patent,  is  rendered  in  an  action,  brought  object  of  the  action,  and  containing  a  brief 
as  prescribed  in  the  last  section,  the  attorney-  description  of  the  property  affected  thereby, 
general  must  cause  a  copy  of  the  judgment-  to  be  published  in  the  state  paper,  in  a  news- 
roll  to  be  forthwith  filed  in  the  office  of  the  paper  published  in  the  city  of  New  York,  aad 
secretary  of  state;  who  must  make  an  entry  in  a  newspaper  published  in  each  county  in 
in  the  records  of  the  commissioners  of  the  land  which  any  part  of  the  property  is  situated,  at 
office  stating  the  substance  and  effect  of  the  least  once  in  each  week,  for  twelve  succeasivc 
judgment,  and  the  time  when  the  judgment-  weeks,  before  an  issue  of  fact,  joined  in  ih 

IIM 


ARTICLE  XIV 

Action  to  Recover  Ih'operty  Escheated  or  For- 
feited for  Treason 

Section   139-c.  Action  for  real  pit^jerty,  eachaaied  or 

forfeited. 
139-d.    Notice  to  be  published   before   trial   or 

judgment. 
139-e.     When  unknown  claimants  may  be  made 

defendants. 
139-f.     Effect    of   judgment    against    unknown 

claimants. 
139>g.    Attorney  general  to  report  reooveriea  to 

commigsjoners  of  land  office. 

§  139-c.  Action  for  real  property,  escheated 
or  foreited. 


PUBLIC.  LANDS  LAW 


ae  than  upon  the  trial  of  an  iaaue  of  peraons,  except  thoae  who  & 

fore  final  judgment  ie  rendered.      (Add-  of  ejectment  for  the  recover; 

L.    1920,    ch.   932,    in   effect   Apr.  15,  port  thereof,  within  five  yea 

]udKin»t  was  rendered  in  tt 

tton.— Code  dy.  pnc,  i  tS78.  wiUuut  ittof-  °^  the  people,  and  Ibo  judgn 

__            .              ,  .                     ,  thereupon.    If  a  person  wh( 

-e.  Whan  unknown  cUimants  ma?  be  gj,  action  is  at  the  time  th( 

efendants.  gied  within  the  age  of  twei 

1  pcopety  is  not  occupied,  and  no  person  insane,  or  impriaoned  under  i 

■a  ta  the  attorney-general  as  claiming  or  in  execution  upon  convict 

Teto,  the  defendant  or  defendants  may  offense,  for  a  term  less  than 

[nated  as  "unknown  claimants,"  with-  such  liability  is  not  a  part  ol 

r  other  description.     When  the  name  in  this  section,  for  commea 

j  known  an  order  must  be  made  for  in-  except  that  the  time  so  limil 

the  true  name  in  the  same  manner  and  twided   more  than  five  year 

same  proceedings  aa  in  any  other  civil  bility  ceases,  or  after  the  de 

(Added  by  L.  1920,  ch.  932,  in  effect  so  disabled.    (Added  by  L. 

;,  1921.)  effect  Apr.  15,  1921.) 

tloD.— Code  riv.  proc.,  i  1979,  witbout  ehutB  IXrintlMt.— Cad«  dr.  pmc.,  f 

Qce.  chmD£«  of  nibstfiocfl. 

4.  ffllect    of    judgment    against    un-  $  139-g.  Attomer-general 

cisimaiits.  eries  to  commissioners  of  lu 

e,  in  aa  action  of  ejectment,  to  recover  The  attorney-general  mue 

f  alleged  to  be  escheated,  brought  as  time,  make  a  report  to  the 

ed  in  the  last  section,  final  judgment  'the  land  ofRee,  of  all  the  real  p 

'  of  the  people  is  rendered  against  un-  by  the  people,  in  anv  action 

claimanLs,   and   the  real   property   re-  to  this  article.     (Added  by  . 

thereby   is  afterwards  sold  and   con-  in  effect  Apr.   15,   1921.} 

inder  the  direction  of  the  commissioners  Dcrtntton.— Code  civ.  proc..  1 1 


§§20-26  CONSOLIDATED  LAWS  art.  2a 


PUBLIC  OFFICERS  LAW 

L.  1909,  CH.  61. 
Sections  transferred  from  code  civ.  proc,  by  L.  1920,  ch.  931,  only  are  given  here. 

sion  is  not  otherwise  made  by  law,  proof  of  a 
ARTICLE  Sr-A  demand  for  the  money  from  the  officer,  or  that 

(Article  added  ^yL-^^^^f  931,  in  effect    rAddTbyrT9^^h.13^J?efc^^^ 
Actions  on  Official  Bonds  or  Undertakings        .  i>ertTatlpn.— Code  dv.  proo..  §  188O,  last  part,  and 

i  1891,  without  ehange  of  Bubstanoe. 
Section  20.  Action  upon  official  bond  or  undertakins.  »  «««»    ^    .  .       «  .        • 

21.  Application  may  be  made  ex  parte.  §  23.  Older  granting  leave;  action  tfaereupon. 

t  o3;'rlS:SKS;?SSS*{Si«.poo.  upon  michan  application,  the  co^  muat 

24.  Suoceeaive  actioos.  grant  an  order,  permitting  the  i4>plicant  to 

25.  Indorsement  upon  execution.  maintain  an  action  UDon  the  bona  or  under- 
Collect^  df^exjg^on;  when  a  defense  to     ^^j^g      rphe  action  iust  be  brought,  in  the 

27.  When  clumanto  entitled  to  ratoble  distribu-^  court  which  granted  the  Order,  by  the  appti- 

„   _    *fo°-  J   .   ^       J      ^    ca»*  as  plaintiff:  and  it  may  be  maintained, 

pJSSoffiSS"*  """^  as  if  the  applic^t  was  the  obligee  named  in 

the  bond  or  undertaking,  except  as  otherwise 
§20.  Action  upon  official  bond  or  undertaking,    expressly  prescribed  in  this  article.     (Added 
Where  a  public  officer  is  required  to  give  an    by  L.  1920,  ch.  931,  in  effect  Apr.  15,  1921.) 
official  bond  or  undertaking,  and  special  pro-       Dwtratlon.— Code  dv.  proc.,  §  1881,  without  chance 
vision  is  not  made  by  law  for  the  prosecution    °'  "ubstanoe, 
of  the  bond  or  imdertaking,  by  or  for  the  benefit        {  24,  Successive  actions. 

Hllfni?.X^  '^or''  m?J:Jfd^'ll^^l^^  Mnt^^'ini        The  same,  Or  any  other  applicant,  may,  in 

^h^^^7«.Zi^^n^L  ^J  l^^nJ^r     l*e  °^a^er    either  before  or  after    udgir^ent 

rl^.  ^Z  f^^  ^.TTJ^^t  Z^^fnl  '°  the  first  action,  obtain  an  order,  ^tStting 

takmg  are  liable,  such  a  person  may  apply  for  i -^  .^  «,«;.»♦«;«  ««^*k^«  .»i.;^»    /«  *iv-.  — .«!^ 

i.^««  *«  ....^^.w...^^  «.«K  ^a;»:»i  u^^a  /A^  .,r.j««  nim  to  mamtam  another  action,  m  the  same 

leave  to  prosecute  such  omcial  bona  or  under-  «^,,^x   „,^«  ♦!»«,  „«,*>«  u^<^a  «»  »«^«.^«i,;«.»  r^- 

taking.    Such  application  shall  be  made  to.  the    ^^^LlJPfS.*!;?  'nt^tZr^T^l!±^ 

supreme  court  except  as 

in  this  article.     (Added 

in  effect  Apr.  15,  1921.) 


latinf  to  county  treasuren.    Section  1887  ia  superaeded     by  L.  1920,  ch.  931,  in  effect  Apr.  15,  1921.) 
•certainly  as  to  all  towns  of  the  state  except  New  York.         m*^^.«*i^J     r^  j      •  &  looo      -^u     *    u 

The  provisions  of  this  and  the  following  sections  are         Deflation.— Code  civ.  proc.,  f  1882.  without  chance 
sufficient  to  enable  a  person  injured  to  prosecute  the  bond     °'  substance. 

or  undertaking  of  the  chamberlain  of  the  city  of  New  York  »  a*    v   ^  x  ^ 

if  he  be  deemed  a  treasurer  within  the  meaning  of  f  1887.  §  25.  moorsement  Upon  ezeCtttlOn. 

This  sect^  also  supen»des  1 1889.    The  last  sentence  is  y^^^^  ^  execution  is  issued  Upon  a  judg- 

ment, recovered  against  the  public  officer  and 
§  21.  Application  may  be  made  ex  parte.        any  of  his  sureties,  in  an  action,  brought  pur- 
Such    application    may    be    made   without    suant  to  this  article,  the  plaintiff's  attorney 
notice;  but  in  that  case  the  officer,  or  either    must  indorse    thereon  a  direction  to   oolleet 
«f  his  mireties.  mav  aoolv  UDon  notice,  to  vacate    the  same,  in  the  first  place  out  of  the  property 

sufficient  property 

collect  the  deficiency 

siu-ety  or  sureties. 

in  effect  Apr.  15, 

Dcrlvatkin.— Code  oiv.  proc.,  f  1802«  without  change     I^^-) 
of  substance.  Dfllliatlon. — Code  civ.  proc.,  }  1883,  without  change 

of  substance,  when  construed  in  connection  with  f  1880. 

§  28.  Proof  to  accompany  application. 

The  application  must  be  accompanied  with        5^.  CoUection  of  execution ;  when  a  defence 

1.  A  certified  copy  of  the  official  bond  or    *<>  robsequent  action. 

undertaking;                                                •  It  is  a  defence  by  a  surety,  against  whom 

2.  Proof  oy  affidavit  of  the  default  or  mis-  an  action  is  brought  upon  an  official  bond  or 
conduct  complained  of,  and  that  satisfaction  undertaking,  that  he,  or  anv  other  surety  or 
of  the  same  has  not  been  received.  sureties,  have  been  or  will  be  oompdled,  for 

3.  If  the  default  consists  of  the  non-payment  want  of  sufficient  property  of  the  public  officer 
of  money,  and  the  applicant  has  not  recovered  to  |)ay,  upon  one  or  more  judgments  recovered 
judgment  against  the  officer,  or  special  provi-  against  him  or  them,  upon  the  same  bond  or 


4»:   - 


art.  2a 


PUBUC  OFFICERS  LAW 


i§  27,  28»  66%  fan 


court  or  a  Jud^e,  is  a  public  officer,  witbin  the 
meaning  of  this  article;  but  where  he  was  ap- 
pointed by  or  pursuant  to  the  order  of  a  oourti 
or  in  proceedings  supplementary  to  exeoutkm 
against  property,  the  application  for  leave  to 

Erosecute  his  official  bona  or  undertaking  must 
e  made  to  the  court  by  which,  or  pursuant  to 
whose  order,  he  was  appointed,  or  in  which 
the  judgment  was  rendered,  as  the  case  may 
be.  (Added  by  L.  1920,  ch.  931,  in  effect  Apr. 
15,  1921.) 

DcrlvmttML— Code  «▼.  proc.,  1 1890,  without  ohanoe 
of  rabstMkoe.  LmI  aentenoe  of  §  1800,  covered  by  §  901 
supra. 


undertaking,  an  aggregate  amount,  exclusive 

of  costs,  officers'  fees,  and  expenses,  equal  to 

the  sum  for  which  the  defendant  is  liable,  by 

reason  of  the  bond  or  imdertaking.     It  is  a 

partial  defence,  that  the  difference  between 

the  aggregate  amount,  so  paid,  or  to  be  paid, 

and  the  sum  for  which  the  d^endant  is  thus 

liable,  is  leas  than  the  amount  of  the  plaintiff's 

demand.    (Added  by  L.  1920,  ch.  931,  in  effect 

Apr.  15,  1921.) 

DOTirattML— Code  dv.  proc.  §|  1884,  1880.  without 
chance   oi  subetanoe. 

§  ST.  When   claimants   entitled    to  ratable 
distribution.  

If  the  aggregate  amount  of  the  liabilities, 

which  might  be  recovered  by  actions  upon  an  .  ^j^.       «         -       -•r«4i-.«.v«    «r    ^^^midi. 

official  bond  or  undertaking,  as  presOTbed  in  -,  *  jj^                    certification   or    exempb- 

this  article,  exceeds  the  sum  for  which  the  "^*™"*' 

sureties  are  liable,  the  court  must,  upon  the  Whenever  there  shall  be  presented  to  any 

application  of  a  person  who  has  obtained  leave  public  officer  for  certification  or  exemplifica- 

to  prosecute  the  bond  or  undertaking,  made  tion,  a  previously  prepared  legibly  typewritten 

upon  notice  to  the  plaintiff's  attorney,  m  each  ^  printed  copy  of  any  document,  paper,  book 

action  then  pending  upon  such  bond  or  under-  or  record  in  such  officer's  custody,  the  fees  in 

ta&dng,  and  in  each  uncollected  judgment  re-  8u<^b  c^^^>  for  certification  or  exemplification, 

covered  thereupon,  direct  and  provide  for  the  shall  be  at  the  rate  of  three  cents  for  each  folio; 

distribution  of  the  money,  collected  out  of  the  l>ut  the  minimum  total  charge  for  certification 

prcperty  of  the  sureties,  amone  the  persons  or  exemplification  in  all  cases  shall  be  twenty- 

m  favor  of  whom  the  Utilities  have  acorued,  ^^e  cents.     (Added  by  L.  1920,  ch.  931,  in 

in  proportion  to  the  amount  which  each  (me  effect  Apr.  15,  1921.) 


is  entitled  to  recover;  to  be  ascertained  by  a 
refer»ice,  or  in  fluch  other  manner  as  the  court 
directs.     For  the  purposes  of  the  motion  an 


DcrlvmttoB. — Code  civ.  proc.,  f  8306a. 

§  68-4U  Fees  for  oath  or  acknowiedgment 


order  may  be  made  by  a  judge,  forbidding  the         ^       ..«  xu    •    j  x        -r au    . 

payment  to  the  plaintiff  m^y  action,  iS  the      .^y  ^.^  authomedto  perform  the  seiv- 


— -  —  ~—  ■  •  -  — — — ^  — —  — .—  — , 

and  certifying  the  same  when  required,  except 


refund  any  moneyr,  collected  and  received  by  ™^  ceniiying  ine  same  wnen  requirea^o™ 
him,  in  g6od  faith,  before  service  of  notice  of  Z^.  T^"^  ^^  J^  specially  prescribed  by 
such. an  Older.    (Added  by  L.  1920,  ch.  931,    ^J^^^  *^^Y^  *^*5- 


in  effect  Apr.  15,  1921.) 

DcrlvatfMi.— Code  dv.  proc.  §  1885.  without  ^ange 
of  substance.  w 


S8.  &eceivers»    aadgnaes    and     truteas 
deemed  public  officers. 

A  receiver,  an  aasignee  of  an  insolvent  debtor, 
or  a  tnvtee  or  other  officer,  appointed  by  a 


2.  For  taking  and  certif3rin|;  the  acknowl- 
edgment or  proof  of  the  execution  of  a  written 
instrument;  oy  one  person,  twenty-five  cents; 
and  by  each  additional  person,  twelve  cents; 
for  swearing  each  witness  thereto,  six  cents. 
(Added  by  L.  1920,  ch.  931,  in  effect  Apr.  15, 
1921.) 

Puliiltou. — Code  dv.  proc..  f  3208. 


US7 


S§  460-463 


CONSOLIDATED  LAWS 


art  14 


REAL  PROPERTY  LAW 


L.  1909,  CH.  62. 
Sections  transferred  from  code  civ.  proc,  by  L.  1920,  ch.  930,  only  are  given  here. 


ARTICLE  XIV 

(Artide  added  by  L.  1920,  ch.  990,  in  effect 

Apr.  15,  1921.) 


Section  460. 
461. 
462. 
463. 
464. 
.  465. 

466. 
467. 

468. 
469. 
470. 
471. 
472. 
473. 
474. 
476. 
476. 
*77. 

478. 

479. 

480. 
481. 

482. 
483. 

485. 
486. 

487. 
488. 
489. 

490. 
491. 


Action  for  Dower 

Limitation  for  acUon  for  dower. 

Necessary  defendants. 

Who  may  be  joined  as  defendants. 

Actions;  where  defendants  claim  in  severalty. 

Damages  *  to  be  recovered;  how  estimated. 

Damages;  in  action  against  alienee  of  hus- 
buuL 

Damages;  where  several  parcels  are  affected. 

Damajses  apportioned  between  heir  and 
auenee. 

Action  barred  by  assignment  of  dower. 

Collusive  recovery  not  to  prejudice  infant. 

Complaint. 

Interlocutory  judgment  for  admeasurement. 

Dower,  how  admeasured. 

Report  thereupon. 

Setting  sode  report. 

Fees  and  expenses. 

Final  judgment. 

Plaintiff  may  recover  sum  awarded;  court 
may^  mooify  judgment. 

Junior  mcumbranoers;  not  affected  by  ad- 
measurement. 

Appml  not  to  stay  execution,  if  undertaking 
is  given. 

Plaintiff  may  consent  to  receive  a  gross  sum. 

Defendant  may  consent  to  pay  it;  proceed- 
ings thereupon. 

Interlocutory  judgment  for  sale. 

Direction  that  a  part  be  laid  off. 

liens  to  be  asoertained. 

Satisfaction  or  protection  of  lien. 

Payment  of  taxes,  assessments  and  water 
rates  out  of  proceeds. 

Report  of  sale. 

Final  judgment  upon  confirming  sale. 

Damages  against  grantee  of  premises  subject 
to  dower. 

Certain  provisions  made  ^plicable. 

Action  for  ejectment  by  reveraoner  or 
remainderman  after  determination  of 
particular  estate. 


§460.  Limitation  of  action  for  dower. 

An  action  for  dower  must  be  commenced 
by  a  widow,  within  twenty  years  after  the 
death  of  her  husband;  but  if  she  is,  at  the  time 
of  his  death,  either: 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in 
execution  upon  conviction  of  a  criminal  offence, 
for  a  term  less  than  for  life; 

The  time  of  such  disability  is  not  a  part  of 
the  time  limited  by  this  section.  And  if  at 
any  time,  before  such  claim  of  dower  has  be- 
come barred  by  the  above  lapse  of  twenty  years, 
the  owner  or  owners  of  the  lands  subject  to 
such  dower,  being  in  possession,  shall  have 
recognized  such  claim  of  dower  by  any  state- 
ment contained  in  a  writing  under  seed, 
subscribed  and  acknowledged  m  the  manner 
entitling  a  deed  of  real  estate  to  be  recorded, 


*  So  in  original.  Does  not  conform  to  section  heading. 


or  if  by  any  judgment  or  decree  of  a  court  of 
recOTd  within  the  same  time  and  oonoeming 
the  land  in  question,  wherein  such  owner  or 
owners  were  parties,  such  ri^t  of  dower  shall 
have  been  distinctly  recognised  as  a  subsisting 
claim  against  said  lands,  the  time  after  the 
death  of  her  husband,  and  previous  to  sach 
acknowledgment  in  writing  or  such  recogni- 
tion by  jud^ent  or  decree,  is  not  a  part  of 
the  time  limited  by  this  section.  (Added  by 
L.  1920,  ch.  930,  in  effect  Apr.  15,  1921.) 

Dertratioii. — Code  dv.  proc.,  {1596,  as  am.  by 
L.  1882,  eh.  277,  without  ehsnge;  oiupnally  leviaed  fimn 
R.  S.,  pt.  2,  ch.  1,  tit.  3,  §  18. 

§  461.  Necessary  defendants. 

Where  the  property,  in  which  dower  is 
claimed,  is  actually  occupied,  the  occupant 
thereof  must  be  maae  defendant  in  the  action. 
Where  it  is  not  so  occupied,  the  action  must  be 
brought  against  some  person  exercising  acts 
of  ownership  thereU|>on,  or  claiming  title  thereto, 
or  an  interest  therein,  at  the  time  of  the  com* 
mencement  of  the  action.  (Added  by  L.  1920, 
ch.  930,  in  effect  Apr.  15,  1921.) 

DerlTatlon. — Code  civ.  proc.,  (  l597.  without  change. 

§462.  Who  may  be  joined  as  defendants. 

1.  In  either  of  the  cases  specified  in  the  last 
ject^,  any  other  person,  claiming  title  to,  or 
the  nght  to  the  possession  of,  the  real  property 
in  which  dower  is  claimed,  may  be  joined  as 
defendant  in  the  action. 

2.  The  people  of  the  state  of  New  Y(wk  may 
be  made  a  party  defendant  in  an  action  for 
dower  where  the  people  of  the  state  of  New 
York  have  an  interest  in  or  a  lien  upon  the 
lands  affected  thereby,  in  the  same  manner  as 
a  private  person.  In  such  a.  case  the  summons 
must  be  served  upon  the  attorney-general,  who 
must  appear  in  behalf  of  the  people.  But 
where  the  people  of  the  state  of  New  York  are 
made  a  party  defendant,  as  herein  provided, 
the  complaint  shall  set  forth,  in  addition  to 
the  other  matters  required,  detailed  facts  allow- 
ing the  particular  nature  of  the  interest  in  or 
the  lien  on  the  said  real  property  of  the  people 
of  the  state  of  New  York  and  the  reason  for  mak- 
ing the  people  a  party  defendant.  Upon  failure 
to  state  such  facts  the  complaint  shall  be  di» 
missed  as  to  the  people  of  the  state  of  New 
York.  (Added  by  L.  1920,  ch.  930,  in  effec* 
Apr.  15,  1921.) 

Dertfstkm. — Code    civ.    proc.,    1 1598,   as  am.   b: 
L.  1913,  ch.  773,  without  change  of  substanoe. 

§463.  Actions  where   defendants   claim  h 
severalty. 

In  an  action  to  recover  dowo*,  in  a  disttnc 
parcel  of  real  property  of  which  the  plainUfi^ 
husband  died  seized,  or  in  all  the  real  proper 
which  he  aliened  by  one  conveyance,  aU  t 


lliS 
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PCTSOMin  poeseesionof,  oreUiminR  title  to,  the 
property,  or  any  part  thereof,  may  be  made 
defendan^  although  they  poesess  or  claim 
title  to  diSerent  portions  thereof  in  severalty. 
(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  16, 


M21.) 


'.  fme..  t  ia09,  wiUiouc  al 


Where  a  widow  recovera,  in  an  action  there- 
for, dower  in  property,  of  which  her  husbaDd 
died  seized,  she  may  aiao  recover,  in  the  same 
action,  damagre  for  withholding  her  dower,  to 
the  amount  of  one-third  of  the  annual  value  of 
themeaneprofitsof  the  property,  with  interest; 
to  be  computed,  where  the  action  ia  against  the 
keir^  from  her  husband's  death,  or,  where  it  is 

rnrt  any  other  person,  from  the  time  when 
demanded  her  dower  of  the  defendant;  and 
in  each  case,  to  the  time  of  the  trial,  or  applica- 
tion for  judgment,  as  the  case  mav  be;  but  not 
exceeding  six  years  in  the  whole.  The  damages 
shall  not  include  any  thing  for  the  use  of  per- 
manent improvements,  made  after  the  deatn  of 
the  husband.  (Added  by  L.  1920,  ch.  930,  in 
effect  Apr.  15,  1921.) 


i  468.  ActioD  barred 

The  acceptance,  by 
ment  of  dower,  in  satisl 
the  property  in  quest 
dower,  and  may  be  pk 
(Added  by  L.  1920,  at 
1921.) 


(MS.  Colhttire  reo 

infant  -'- 

Where  a  widow,  not 
recovers  dower  against 
or  collusion  of  his  guan 
be  prejudiced  thereby; 
full  age,  he  may  bring 
against  the  widow,  to 
wrongfullj^  awarded  fo 
from  the  time  when  she 
although  that  is  more  t 
oommenconent  of  tiie 
1920,  ch.  930,  in  ^ect  1 


Olicinilly  revised  Sr 


av.  wDc..  1 1600,  wi 
R.  a,,  pt.  i  cb.  1,  C 


3.U 


'i^fi! 


Where  a  widow  recovers  dower,  in  a  case  not 
^Jecified  in  the  last  section,  ^e  ma^  also  recover, 
in  the  same  action,  damages  for  withholding  her 
dower,  to  be  computed  from  the  commencement 
of  the  action;  but  they  shall  not  include  any 
thing  for  the  use  of  permanent  improvements, 
made  since  the  property  was  aliened  by  her 
husband.  In  all  other  respects,  the  same  must 
be  computed  as  prescribed  in  the  last  section. 
(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 
1921.) 

pn>c,  i  ISOI,  withoul  ehukce. 


i  iU.  Duuges  iriMie  several  parc«Is  are 


ad  fioD  ft.  B.. 

{470.  Complaint 
The  complaint,  in  ai 
describe  the  property 
certainty,  by  setting 
township  or  tract  and 
there  is  any,  or  in  ) 
manner,  so  tLat  from  tt 
□f  the  property  claimed 
the  plaintiff  is  entitlec 
forth  the  name  of  t 
(Added  by  L.  1920,  ch, 
1921.) 


The  last  two  aections  do  not  authorise  the 
teearerv,  against  a  defendant  who  ie  joined 
with  others,  of  damages  for  withholding  dower. 


D  effect  Apr.  15,  1921.) 


..  f  IS02,  witbout  ehuiKe, 

j  467.  Damagas  apportioned  between  heir 
and  alienee. 

Where  a  widow  recovers  dower  in  real  prop- 
erty aliened  by  the  heir  of  her  husband,  she 
may  recover,  in  a  separate  action  against  him, 
ha:  danwgee  for  withholding  her  dower,  from 
the  time  of  the  death  of  her  husband  U>  the  time 
of  the  alienation,  not  exceeding  six  years  in  the 
whole.  The  sum  recovered  from  him  must  be 
deducted  from  the  sum,  which  she  would  other- 
wise i>e  entitled  to  recover  from  the  grantee;  and 
any  sum  recovered  as  damages  from  the  grantee, 
must  be  deducted  from  the  sum,  which  ^e 
would  otherwise  be  entitled  to  recover  from  the 
heir.  (Added  by  L.  1920,  ch.  930,  in  rftect  Apr. 
16, 1921.) 


eiv.  orac,  1 1603.  ' 
H.  8..  pi.  2.  ch.  1. 


tit.  3,  1 23. 


te«ot|U 

lioiQ  R.  3..  pt.  3.  eh.  G.  lit. 
oklty  nriHiI  tram  ft.  S„  pt. 
110. 

1 471.  InterlocntocTJ 
nunt 

If  the  dd'endant  ma] 
or  pleading;  or  if  the 
dower  is  not  disputed 
appears,  by  theverdictj 
a  tfial,  that  the  plainti 
the  re^  property  desc 
an  interlocutory  judgir 
which,  except  as  otbei 
article,  must  direct  tha 
the  property,  particula 
measured  l^  a  rderee, 
ment,  or  by  three  repi 
freeholders,  designated 
for  that  purpose.  (Adi 
in  effect  Apr.  15,  1921.) 

DerinUoB.— Cade  dv.  p 
I  leoS  included  in  C.  P.  A. 
fllSl,  126).  lieOTMisin. 
ch.  a,  til.  1.  l5S;ch.8,  lit.  ; 

$473.  Dower,  how  a 
The  referee  or  the  c 
cute  their  duties  in  the  I 
1,  They  must,  if  it  is  | 
opinion,  for  the  best  in 
concerned,  admeasure  s 
poBsible,  as  the  dower  c 
parcel,  constituting  the 
property  of  which  don 
designating  the  part  so 
or  other  permanent  moi 
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2.  In  making  the  admeasurement,  they  must  §  476.  Final  judgment. 

take  into  consideration  any  permanent  improve-  Upon  the  report  being  confirmed  by  the  court, 

ments,  made  upon  the  real  property,  after  the  finaljudgment  must  be  rendered.    If  the  referee 

death  of  the  plaintiff's  husband,  or  after  the  or  commissioners  have  admeasured  and  laid  oflf 

alienation  thereof  by  him;  and,  if  pr^ticable,  to  the  plaintiff  a  distinct  parcel  of  the  property, 

those  improvements  must  be  awarded  within  the  judgment  must  award  to  her,  during  her 

the  part  not  laid  off  to  the  plaintiff;  or,  if  it  is  natural  life,  the  possession  of  that  parcel,  de- 

not  practicable  so  to  award  them^  a  deduction  scribing  it,  subject  to  the  payment  of  all  taxes, 

must  be  made  from  the  part  laid  off  to  the  assessments,  and  other  charges,  accruing  there- 

plaintiflf,  proportionate  to  the  benefit  which  she  upon  after  she  takes  possession.    If  the  referee 

will  derive  from  so  much  of  those  improvements,  or  the  commissioners  report,  that  it  is  not  prac- 

as  is  included  in  the  part  laid  off  to  her.  ticable,  or  that,  in  his  or  their  opinion,  it  is  not 

3.  If  It  IS  not  practicable,  or  if ^  m  the  opinion  for  the  best  interests  of  all  the  parties  con- 
of  the  referee  or  commissioners,  it  is  not  for  the  cerned,  so  to  admeasure  and  lay  off  a  distinct 
best  interests  of  all  the  parties  concerned,  to  parcel  of  the  property,  the  final  judgment  must 
admeasure  and  lay  off  to  the  plaintiff  a  distinct  direct,  that  a  sum,  fixed  by  the  court,  and 
parceloftheproperty,  as  prescribed  in  the  fore-  specified  therein,  equal  to  one-third  of  the 
going  subdivisions  of  this  section,  they  must  rental  value  of  the  real  property,  as  ascertained 
reportthat  fact  to  the  court.  by  a  reference  or  otherwise,  be  paid  to  the  plain- 

4.  They  may  employ  a  surveyor,  with  the  tiff,  annually  or  oftener,  as  directed  in  the  judg- 
necessary  assistants,  to  aid  m  the  admeasure-  ment,  during  her  natural  life,  for  her  dower  in 
ment.  (Added  by  L.  1920,  ch.  930,  in  effect  theproperty;and  that  thesumsotobepaid,  be 
Apr.  15,  1921.)  and  remain  a  charge  upon  the  property,  during 

Dcttratioii.— Code  civ.  proc.  §  1609.  without  obance;  her  natural  life.    The  final  judgment  may  also 

orij^ally  reviaed  from  R.  8..  pt.  3,  ch.  8.  tit.  7.  1 13.  award  damages  for  the  withholding  of  dower, 

•ubds.  1,  2. 4,  as  am.  by  L.  1869.  ch.  433.  (Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 

1921.) 

§  478.  Report  thereupon.  Dcrivattoii.— Code  civ.  proc..  i  1613,  without  chance: 

All  the  commissioners  must  meet  together  in  rf^^'^  sTpSi  *  ^**  '  ""**'  ^  ***'  ^'  *  *^' 
the  performance  of  any  of  their  duties;  but  the  \  '  '  \  '  .  . 
acts  of  a  majority  so  met  are  valid.  The  referee,  S  *77:  Plaintiff  may  recover  sum  awarded; 
or  the  commissioners,  or  a  majority  of  them,  court  may  modify  judgment.  ^ 
must  make  a  full  report  of  their  proceedings,  The  plaintiff  may,  from  time  to  time,  main- 
specifying  therein  the  manner  in  which  they  tain  an  action  against  the  owner,  or  a  person 
have  discharged  their  trust,  with  the  items  of  who  was  the  owner  of  the  property,  to  recover 
their  charges,  and  a  particular  description  of  the  any  instalment  of  the  sum,  so  awarded  to  her 
portion  admeasured  and  laid  off  to  the  plaintiff;  for  her  dower,  which  became  due  during  his 
or,  if  they  report  that  it  is  not  practicable,  or  ownership,  and  remains  unpaid.  Or.  if  an 
in  their  opinion,  it  is  not  for  the  best  interests  instalment  remains  due  and  unpaid,  sne  may 
of  all  the  parties  concerned,  to  admeasure  and  maintain  an  action  to  procure  a  sale  of  the  prop- 
lay  off  a  distinct  parcel  of  the  property,  of  which  erty,  and  enforce  the  payment  of  the  instal- 
dower  is  to  be  admeasured,  they  must  state  the  ments,  due  and  to  become  due,  out  of  the  pro- 
reasons  for  that  opinion,  and  all  the  facts  relat-  ceeds  of  the  sale.  Such  an  action  must  be 
ing  thereto.  The  report  must  be  acknowledged  conducted,  as  if  the  charge  upon  the  real  prop- 
or  proved,  and  certified,  in  like  manner  as  a  erty  was  a  mortgage  to  the  same  effect,  if.  at 
deed  to  be  recorded,  and  must  be  filed  in  the  any  time,  it  is  made  to  appear  to  the  court,  tnat 
office  of  the  clerk.  (Added  by  L.  1920,  ch.  930,  the  rental  value  of  the  real  property  has  materi- 
in  effect  Apr.  15,  1921.)  ally  increased  or  diminishea,  tne  court  may,  by 

lMTmttoii.-.<Me  civ.  proc..  §  1610.  without  chanfe;  ^  ^^ff  *«>5  made  upon  notice  to  all  the  per- 

oricinAlly  revised  from  R.  s..  pt.  3,  oh.  8.  tit.  7.  1 18,  SOUS  interested,  modify  the  final  judgment,  by 

Bubd.  3  and  1 16.  aa  am.  by  L.  1869,  oh.  433.  increasing  or  diminishing  the  sum  to  be  paia  to 

the  pUintiff.    (Added  by  L.  1920,  ch.  930,  in 

§  474.  Setting  aside  report  effect  Apr.  15,  1921.) 

Upon  the  apphcation  of  any  party  to  the  ao-  .'**^X***®"-~:?<*^«S*^:HI?*v*A?i*.' ^.**'°***  change; 

tion,  and  upon  good  cause  shown,  the  court  may  <wn»lly  rev»«d  from  L.  1869.  ch.  438. 1 3.  m  part. 

set  aside  the  report,  and,  if  necessary,  may  ap-  {  478.  Junior  incumbrancers;  not  affected  by 

point  new  commissioners,  or  a  new  referee,  who  a^measttrement. 

must  proceed,  as  prescribed  in  this  micle,  with  where  a  portion  of  the  propai;y  is  admca*. 

r^pect  to  those  firat  appointed     (Added  by  L.  ^^  gj^  y^^  ^ft  to  the  plaintiff  as  her  dower,  a 

1920,  ch.  930,  m  effect  Apr.  16, 1921.)  ijen,  which  is  inferior  to  the  plaintiff's  ririit  of 

•''^3?***":Zi9^''  S'i  ^^4  •iJ^i^JiT'^f *?i  change;  dower,  attaches,  during  the  life  of  the  pontiff, 

ongmally pev«ed from R. 8.. pt. 3.  ch. 8. tit. 7. §  12.  ^  the  residueror  to  the  portion  Or  shal^f  the 

residue  which  was  subiect  to  it,  as  if  the  portion 

§  476.  Fees  and  expenses.  laid  off  to  the  plaintiff  had  not  been  a  part  of  the 

The  fees  and  expenses  of  the  commissioners,  property.    (Added  by  L.  1920,  ch.  930,  in  effect 

or  of  the  referee,  including  the  expense  of  a  sur-  ^P^-  ^^r  1921.) 

vey,  when  it  is  made,  must  be  taxed  under  the  DeHvaHoii.— Code  dv.  proc.,  f  1615.  withoat  change: 

direction  of  the  court;  and  the  amount  thereof  oriftofjjyiwi^ from  L.  1870.  oh.  717,  |a,tiiput.aaaai. 

must  be  paid  by  the  plaintiff,  and  allowed  to  »*y^i»^*-«»»-^- 

her,  upon  the  taxation  of  her  costs.    (Added  by  §  *T^«  Appeal  not  to  stay  ezeottion,  if  tnider-> 

L.  1920,  ch.  930,  in  effect  Apr.  15, 1921.)  taking  is  giren. 

Derhrsttoii.— Code  dv.  proa,  1 1612.  withoat  change;  ^  appeal  from  a  final  judgment,  awarding 

originally  a  subetitute  for  R.  6..  pt.  3,  oh.  8,  tit.  7,  §  12.  to  the  plaintiff  possession  of  the  part  admeas- 
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mdandlMdaff  tofaer.dottnotsMy  tbecsem-  cannot  be  bo  adnwMnured  imd  Uid  off,  Uipfnter- 

iOD  ti>avaf,  unlraa  (be  court,  or  ft  judge  dmieof,  locutory  judgmmt   muat,    fxc«pt   ia   the  case 

imua  an  onkr  directJiiK  such  a  sta;.    Such  an  qwcified  in  tlu  next  Mction,  direct  that  the 

cder  ahall  ttot  be  paoMd,  if  aa  undertakiiiK  ia  property  be  sold  by  the  ■beriS',  or  by  a  referee 

lircnon  ihep«rt  o(  thenspoDdent,  witfaooeor  dmgnatcd   Ibemn;  and  that,  upon  the  coo- 

oorr  aumies.  approved  by  the  court,  or  a  iud^  finnation  of  the  sale,  each  party  to  the  action, 

faaeaf,  to  the  dect  (hat,  if  the  iudgment  ap-  and   every   penon  derivioK  tide  from,  thou^, 

■MJedfnNuiareTesndor  modifiea,andnaUtu-  ot  under  a  party,  after  the  filing  of  the  judg- 

ion  is  awarded,  she  will  pay,  U>  the  peram  ment~n>H,  or  of  a  nritiee  of  the   nendenry    of 

luitled  thereto,  ihevalueoftheueeandoccupa-  the  action,  as  prescribed  by  law  be  barred  of 

ion  at  the  pan  so  admeasured  aod  laid  oB  W  and  from  any  ri^t,  title,  or  iobereM  in  or  to 

wi,  or  Q<  the  portioc,  reeutiuion  of  which  ia  the  property  sold.    'Added  by  L.  1920,  ch.  930, 

iwankd,  duiing  xi^  time  d^  holds  iiiimiaiaiiii  in  cBect  Apr.  15,  1921.) 
bovof,  by  Tinue  oT  the  judgment,  t  Added  by 


aectioa  fow  hmMtred 
and  cagfaty  «<  this  ehapWr  wfaoc  the  property, 
pan  ihowf .  eoMBia  o<  one  or  m 


■  rendered,  by  r  _. , 

mob  m  apparinf  or  pleading,  (w,  wfatre-  aa  pand.  out  td  tbnae  Iota,  in  lien  of  a 
Mor  <d  fact  ia  iCMted,  at  any  time  btfot?  the  In  that  eaae,  (he  iucflocatoy  jod 
ununeneanent  of  (he  trial,  file  with  the  <4erk,  gtgad  of  direcune  •  mIc  m^  dveet  it 
1  1 1—  111  to  accept  a  groas  sum,  in  full  aatia-  (o  be  joat  ao  to  do,  that  CMnoHHDii 
aetka  and  diKhane  <J  bo-  ri^  <d  dcnrer  in  pointed  In  ■ilmiamii  MiiHij  i  JT  liii  ll 
he  real  property  dbacribedin  the  cnmpjainl.  s  d^tinct  parcel,  out  of  tht  yae— 1 
hich  a  oMnent  must  be  in  writing,  and  ad-    proml  lails:  and.  if  ihoe  is  any  ath«r  p 

ocwiedeed  cr  tmrved,    and    caiifinl.    in    lice    t^t  ii  be  aoU.  asd  a  craeB  earn  b 

ttanter  aa  a  deeo  to  be  recorded.  A  copy  tbertof ,  out  of  the  proceeds  wrenf,  aa  , 
nth  awda,  ct  the  fiUaK,  omal  be  aaved  iqKin  the  iKxt  fmn-  sKtiaw.  The  platntiff'a  title  t 
each  disliDcl  par«d,  aitiixaiant  and  laid  (rfff 
to  bo-,  as  pieaufced  in  (hia  aeciioa,  ia  that  >A 
an  otate  of  inhmtaDce  in  fee  matfie.  Id  ad- 
meaMring  and  la>-ing  t"    ' 


TtT  natively.  awuiJi^  to  the  valtte  of  tbp 
n^intiffa  right  of  doaer  m  the  vacaat  or  ^k- 
miftand  kMa,  <mt  o*  wlwh  the  ailniia^i  l- 
^m  M  to  be  mwie;  aUch  moat  be  aaowtaiiMuA. 
m  praportiaB  to  <fae  rahie  of  thnae  kAa.  aa  pa«>- 
k*«>m1  in  the  nest  foar  aeruoaa.  for  ftsm^  » 
■  to  be  paid  to  her  ont  irf  (he  pia«ie««fa 


f 

-      Mva& 

At  any  tim-  afi»»  a  cjokU  u  fi]«l.  ac  pr^ 
nAvd  in  the  last  #i'njoo,  and  before  an  inter- 
locutujn   T94cm«it  it  rfttiatd.  aav  drfitdant 

■ay  a^  to  tb-  (Wi.  upon  noliw.  {«  aa    ^^  ■mtodcd— .«-««..  -—  p.^.«^.«m 
w*r  ^ttnjDB  fami  l^re  to  pay  «.d>  a  c-j*    Jf  a  «fc     <.\<U«d  b*  L  l«30.  A.  MO.  io  «ff««t 
■DB-     TuHmixMi  (he  cmn    may.   m   ne  di^     i^    ie    ijqI  t 
VMaoM-  aBd   apoa   sudi    tain»   a«   ia.-:!!^  tr-    ^^,fc,^^_On^  r^  ^v    I  itML  i 

a^tt  id  dowrr  m  ih^  pmfia^y.  by  a  n^eroiee 

v  v<i>9w^_  aiid  laa^  an  ordr.  dir*ning 
ian^»ein_  by  iL^  ■(^■b-ici.  rjf  ib*  sjm  «o  as- 
^KBBcd.  withm  a  tnne  fixed  by  the  ordiw. 
KM  ^xrrfAiTm^  'ny  day*  afw  »ttv*  <^  a 
sopy  ti>i»Trf'  aad  dir»*-„raf;  tb»-  a'r-jri'jii  by 
lb»-  j'faijjjii'!  "rf  a  r^l-ai**-  ':if  hw  riz*ii  'X  d'lWT, 
ipnai  recmpt  itf  the  fey.     <  lt>rdiFi>r]e 


kr  «n«bpL  '^  by  ^..-I.^  «-^  -^-^.^^  'd    d.-r^.:«_  wb^  a   V>r^. 
'iw  party.  H>a  r^Mmng  yanrnamx 
B  'jr  b^  **■  It  *>"ii  taffV*        A^dtd 


f  4M.  Lka  to  W  MCVtBMc4. 

Brffire  aa  im/TV^rtnory  judcw^l  >f  '*Tk'i..,»j 
f'jT  ii«-  Bsif^  ■*'  'b^  pfff^-^y.   ili^  "^'Jft      mi« 

ptrwrtL  n-j;  a  piu^v-  ba*  a  i"-  ■""•"  '*— -    - 


1 


ii  485-500 


CONSOLIDATED  LAWS 


art.  15 


L.  1874,  ch.  258.    f  1561  orismaUy  revioed  from  R.  S., 
pt.  3,  cb.  5,  tit.  3,  §  42,  as  am.  by  L.  1830,  ob.  32a 


§  489.  Danuiges  against  giantee  of  premtsea 
subject  to  dower. 

If  the  defendant,  in  an  action  for  dower, 
aliens  the  real  property  in  question,  after  the 
filing  of  a  notice  of  pendency  of  action  and  an 
execution  against  him  for  the  plaintiff's  dam- 
ages is  retunred  wholly  or  partly  unsatisfied, 
an  action  may  be  maintained  by  the  plaintiff 
against  any  person,  who  has  been  in  possession 


§486.  Satisfaction  or  protection  of  lien. 

Where  the  interlocutory  judgment  directs 
a  sale,  if  the  right  of  dower  of  tne  plaintiff  is 
inferior  to  any  other  lien  upon  the  property, 
the  judgment  may,  in  the  discretion  of  the 
court,  direct  that  the  property  be  sold  either 

T^J^^^.^^\^l^\''L^'*t^  of  the  property,  under  the  defendint's  con- 

and,  m  the  latter  case,  that  the  officer  m^mg    veyancef  to  rew^vcr  the  unsatisfied  portion  of 

i^ri?  ^nL^t  T'''''}  aShS'hv  T  Tq^O   oh     the  danlages,  for  a  time  not  exceeding  that, 
proceeds  of  the  sale.    (Added  by  L.  1920,  ch.    ^^^^^    ;*.^»^    ^^    possessed    the    property. 

(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 

1921.) 

Dwrlvatton. — Code  civ.  proc..  S  1685.  so  far  as  appli- 
cable to  action  for  dower;  otiginally  levind  from  K.  8.. 

§  488.  Payment  of  taxes,  assessments  and  pt.  3.  ch.  5,  tit.  3.  i  i9. 
water  rates  out  of  proceeds. 

Where  a  judgment,  rendered  in  an  action  §  *W).  Certain  provisions  made   applicaUe; 

for  dower  directs  a  sale  of  the  real  property,  The  provisions  of  law,  relating  to  a  sale  in 

the  officer  making  the  sale  must,  out  of  the  partition  and  to  the  distribution,  investment, 

proceeds,  unless  the  judgment  otherwise  di-  and  care  of  the  proceeds,  apply,  as  far  as  they 

rects,  pay  all  taxes,  assessments,  and  water  are' applicable,  to  a  sale  made  as  prescribed  in 

rates,  which  are  liens  upon  the  property  sold,  this  article,  and  to  the  distribution  of  the  pro- 


930,  in  effect  Apr.  15,   1921.) 

DeriTBtlon. — Code  dv.  proc.,  §  1622.  without  change; 
originally  revised  from  L.  1870,  ch.  717,  §  4. 


and  redeem  the  property  sold  from  any  sales 
for  unpaid  taxes,  assessments,  or  water  rates, 
which  have  not  apparently  become  absolute. 
The  sums  necessaxy  to  make  those  payments 
and  redemptions  are  deemed  expenses  of  the 
sale.  (Added  by  L.  1920,  eh.  930,  in  effect 
Apr.  15,   1921.) 

Derivation. — Code  dv.  proc..  ft  1676,  so  far  as  appli- 
cable to  action  for  dower;  originally  revised  from  L.  1870, 
ch.  717,  §  2. 


ceeds  of  a  sale,  as  prescribed  in  section   four 

hundred  and  eighty-ei^t.    (Added  by  L.  1920, 

ch.  930,  in  effect  Apr.  15,  1921.) 

DerHratlim. — Code  civ.  proc.,  |  1625,  referring  to 
actions  in  partition  generally  instead  of  specifically  to 
article  and  title. 

§491.  Action  for  ejectment  by  reversioiier 
or  ronaindennan,  after  determination  of  par- 
ticular estate. 

Where  a  tenant  for  life,  or  for  a  term  of 
years,  suffers  a  judgment  to  be  taken  against 


§  487.  Report  of  sale.  ^^^^  „^.^„  „  ^^^^ v  - ^  ^^ © ,- 

Immediately  after  completing  the  sale,  and    him,  Dy  consent  or  by  default,  in  an  action  for 
executing  the  proper  conveyance  to  the  pur-    dower,  the  heir  or  person  owning  the  reversion 


chaser,  uie  officer  making  the  sale  must  make 
and  file  with  the  clerk  a  report  thereof,  showing 
the  name  of  the  purchaser,  and  the  purchase- 
price  paid  by  him,  or,  if  the  property  was  sold 
m  parcels,  the  name  of  eacn  purchaser,  and 


or  remainder,  may,  after    the  determination 
of  the  particular  estate,  maintain  an  action  of 
ejectment  to  recover  the  property.    (Added  by 
L.  1920,  ch.  930,  in  effect  Apr.  15,  1921.) 
JOerlTBtloii. — Code  civ.  proo.,  1 1680,  as  to  actioii*for 


the  price  and  a  description  of  the  parcel  sold    dower;  originally  revised  from  R.  S.,  pt.  3,  ch.  5,  tit.  7, 1 2. 

to  him;  the  sums  which  the  officer  has  paid 

out  of  the  proceeds  of  the  sale,  pursuant  to. 

the  interlocutory  judgment;  the  purpose  for  ARTICLE  16 

which  each  payment  was  made;  the  amount  ^^    .     «     .      «. 

and  items  of  his  fees  and  expenses^  and  the    (Article  added  by  L.  1^,  ch.  930,  m  effect  Apr. 

net  amount  of  the  proceeds,  ^ter  deducting 

the  payments.     (Added  by  L.  1920,  ch.  930, 

in  effect  Apr.  15,  1921.) 

DcrivaUon. — Code  oiv.  proa,  §  1623,  without  change; 
oriipzialiy  revised  from  L.  1870,  ch.  717,  (  5,  in  part. 

§  488.  Final  judgment  upon  confirming  sale. 

Upon  confirming  the  sale,  the  court  must 
ascertain,  by  a  reference  or  otherwise,  the 
rights  and  interests  of  each  of  the  parties  in  and 
to  the  proceeds  of  the  sale,  and  also  what  gross 
sum  of  mone}^  is  equal  to  tne  value  of  the  plain- 
tiff's dower  in  the  net  proceeds  of  the  sale, 
calculated  upon  the  principles  applicable  to 
life  annuities.  The  court  must  thereupon 
render  final  judgment,  confirming  the  sale,  and 
directing  that  the  gross  sum  so  ascertained  be 
paid  to  the  plaintiff,  in  full  satisfaction  of  her 
right  of  dower;  and  that  the  remainder  of  the 
proceeds  of  the  sale  be  distributed  among  the 
persons  entitled  thereto.  (Added  by  L.  1920, 
ch.  930,  in  effect  Apr.  15,  1921.) 

DcrifStloB. — Code  civ.  proc.,  1 1024.  without  change; 
originally  revised  from  L.  1870,  eh.  717, 1  6,  in  part. 


15,  1921.) 

Actkm  to  Compel  the  Determination  of  a  Ctalm 

to  Real  Property 

Section  500.  Who  may  maintain  an  action. 

501.  Complaint.  • 

502.  Proceedings  wtken  defendant  denioi  pbun- 
tiff'sdtle. 

503.  Proceedings  when  defendant  pleads  title. 

504.  Proceedings  the  same  as  in  ejeotment. 

505.  Proceedings  when  defendant  elaims  in  rever* 
aioD  or  remainder.  f 

506.  Judgment  awarding  defendant  pooseeeion. 

507.  Judgment  for  plaintiff . 
.     508.  Effect  of  judgmenU 

509.  Action  to  detenmne  widow's  dower. 

510.  ProoeedingB.  if  plaintiff  admits  defendant's 
claim. 

All.  Proceeding  when  defendant's  daim  is  denied. 
512.  This  artiob  applies  to  corporations. 


§500.  Who  may  maintain  an  actioii* 

Where  a  person  has  been,  or  he  and  thoee 
whose  estates  he  has,  have  been  for  one  yeai 
in  possession  of  real  property^  or  of  any  un 
divided  interest  therein,  claiming  it  in  fee,  or 
for  life,  or  for  a  term  of  years  not  less  than  ten 


umz 


«it.l5  REAL   PROPERTY   LAW 

he  mMf  maiiiUm  mn  action  agminst  aaj  other  f  601.  Prototrttngi  vfaen  del 

penon  to  eompd   the   detcrmuuitiMt  of  any  pUmtUPi  tide. 

d&im  vtvose  to  that  of  the  jtbintiff  which  u  the  d^endaDt,  in  his  aaswe 

the  dfjendant  nukea,  or  which  it  appears  from  the  matters  specified  in  subdiri 

the  pubbc  recotds,  or  frMH  the  aUegatioiis  of  die  Ust  section,  and  succeeds 

the  complaint,  the  defendutt  might  make  to  f^^,  ^aal  iudgment  miM  be  i 

any  estate  id  that  property  in  fee,  or  for  life,  ravor,  diimitwiiig  lite  eranplaiDt, 

or  for  a  tenn  of  yeare  not  leas  than  ten,  in  (o  him  co«ts  acaiiMt  the  plainti 

fomrmmoa,  reverson  or  ranunder,  or  to  any  l.  1920.  ch.  930.  in  effect  A[w. 

intCRst  m  that  property,  mduding  any  claim  D«l„«,.^_c«fc  «,.  «ot,  |  ism 

m  the  nature  C4  an  eaaement  therein,  whether  ntiniUilr  nnad  fnm  R.  s!,  pt.  S.  ik.  I 

appurtenant  to  any  other  estate  or  l«nHif  or  not.  tv  t#.  Ift^  eh.  3ii. 

and  also  including    any    lien  or  incumbrance         .  »»    " '•---   _*„    j j 

upon  said  property,  of  the  amount  of  value  of  ««,          "«***«««  **""   ^ 

not  len  than  two  buodred  and  fifty  dollars.  Z, 

But  this  aertion  doea  not  apply  »  a  claim  for  The  dctfewlant  may,  m  hw 

dower.     (Added  by  L.  1920,  ch.  930,  in  effect  ""^  "^  without  the  drfenae  q 

Apr.    15,   1921.)  iMt  sectwn,  set  forth  facta,  A 

WtHrm^m^-Cai*                       t  ia.18                  bv  *"**  *"    *****^   '"    '**'   property 

L.iasi.A.MO.L.lWl.'S.sSrLlBVcl^mSi.S  thereof   adverw  to  the  plamtiff 

dnui«e.    I ISK  m^^iBUy  nriad  [m  R.  8..  pt.  3.  rh.  S^  life,  OT  f or  a  tam  of  yeara  Oot  1< 

tit.  2,  1 1,  abd  fir^  tteoa*  erf  1 3;  cnde  o*  proc-  f  *49.  poawiaaion.   reversion,   or   remai 

efc.  173^  U  laai.  eh.  119                                    .        -~-  complaint  for  the  aame  cause  of 
defendant  may  set  forth  facta  si 

i  COL  CoiB^aiBL  has  an  interest  or  an  eaaonent 


with   UK  aoanx  from  ot  mean,  by  which  his    _i,;_i.  i,.  ,      t      "■™'* 

tide  immediately  accn«d  to  him.'^  ^^^/^^i^.^.^f.?^ 

t   TK.t  th.  J!,._».  ..  .1, »    "^  ■"»*  «  »M?  demands.    (.Wd 


3.  That  the  propwiy,  at  the  eonuueneaucDt 


ch.  930,  in  effect  Apr.  1921.) 


ot  the  action  was,  and.  for  the  one  year  next 

preceding,  haa  be«  in  his  poaMamn,  or  in  ^  ulSiiSi^O,  ^ib^^ 

pomamoa  of  hmMelf  and  those  from  whom  he 

derives  his  title,  either  as  sole  tenant,  or  as        cgoi.  PneMSm  tbe  mmt 

jmnt  teaant,  or  as  tenant  in  conuncNi  with  neat 

3.  That  the  defewlant  unjusUy  claims,  or  i„^^  "^^-^'^.h*"'^ 

that  it  app«rs  from  the  pubiireirdsVfrom  SSS^*„f  ,^I!!^^^J^w 

the  aU<«>tions  of  the  co^sr^t,  that  the  de-  f^T^l^^^^^  *^i 

tereat  or^Semeut  thfiein,  or  a  hen  or  incum-  !"  ^  ^^T^?'  ?""■  »"'*«1'?« 

the  bat  aeetiOT.  ^^  ""  """ "™''  ""f  >*  w« «.  ..^w. 

The  complaint  must  describe  the  property 

claimed    with    common    Mrtaintv,    by    oettine  "    ":'■ T' ^  — ."" 

forth  the  name  of  the  township  or  tract  anS  "^'''  *f,*  ''1°^  in«nnbraj 

thenumbCToftheloLifthoeisanv  orinsome  P«P=ty,  the  subsequent  proce. 

oth»  appropriate  manner,  so  thu  from  the  SST  f  1  ".^IJ^""*"  ^ 

deKrip*Er?««ion  of  (^  property  dSmod  J^^'  *^  '^Y'^  or.enfotr. 

may  be  deUvaed  where  the  pGitSirataled  terwt,  easement^  hen  or  incumb 

thereto,  .ad  may  contain  L  aII^.^^M  «"rt  may  awardany  appropnai 

nopenonaiclaimismadeagainsta^endant  ff  "f'^'^Sf  SJ'^ISf^.S'SSi'li^ 

othiT  than  adefendantwhTSbaU  aim  a  claim  by  L.  1920.  ch.  93Q,  in  effect  Ap 

adT«««  to  the  claim  of  the  plaintiff  set  forth  i.^|S?rt*nT*wiS«t'rfi.S^i  4t 
in  the  oomidamt.     The  demand  for  judgment 

may  be  lo  the  effect  that  the  d^eodant  and         {  606.  Pn>c«ediii(S  when   del 

even^  P"'!'*!   daiming  under  him   be  barred  mrBrennoa  or  reautinder. 
from  all  rlaim  to  aa  estate  in  tJie  property  de- 

Bcrfted  in  the  com[daint,  or  from  all  claJm  to         Where  the   defendant   datiiit 

an  intcreat  or  esocment  therein,  or  a  lien  or  in  qumtion.  or  any  part  thereo 

incumbfance  theret^nn,  of  the  character  apca-  an  estate  in  ranainder  or  rev< 

&ed  m  the  last  section,  or  it  may  comlsine  two  not  establish  a  ri^t  to  the  na 

or  more  of  said  doiuutda  with  other  donand  sioD  thereof:  but  where  the  vn 

for  appropriate  relief,      (.\dded   by    L.    1920,  decision  finds  that  he  has  sue 

ch.  930,  in  ^ect  Apr.  15,  1921.)  must  specify  the  time  when,  or 

g,  I  ,11,        r   ]     ,^    ^^     ,  ijjg     M    mn    by  "P°°  "hich,  he  will  be  entitle 

I.iMi.efc.3ia,  L.iWH.ch.ST'L.iBiacii.Ma.nUxiut  and    final   judgnient    to    that 

'>■■■>.  ««^  lo  (Dfa^niu  ihr  tot  d  ^  ISll  for  tbr  reado^    accordin^Jv,    withow 

S^£  2.  ij^JSSr"'  ""^ii^isii^ii&fc  ■"*  *  ""'   "^  ^^"^^"^n   for 

e™rffKmii.p«.XetTii<!l,f«.iiidp.A3(|m  the  po«e8sion  of  the  propert; 


§§505-510                                      CONSOLIDATED   LAWS  art.  15 

upon  the  judgment;  but  only  by  the  special  justice,  grant  a  new  trial  upon  an  application 

order  of  the  court,  made  upon  an  appHcation  made  oy  any  party  within  one  year  after  said 

by  the  defendant,  or  a  person  claiming  under  judgment.     But  where  a  defendant  is  an  in- 

him,  and  satisfactory  proof  that  the  time  has  fant,  an  idiot,  a  lunatic,  an  habitual  drunkard, 

arrived  when,  or  the  contingency  has  happened  or  imprisonea  on  a  criminal  charge  or  in  exe- 

upon  w^hich,  the  applicant  is  entitled  to  pos-  cution  upon  conviction  of  a  criminal  offense 

session  by  the  terms  of  the  judgment.    (Added  for  a  term  less  than  life,  the  said  defendant 

by  L.  1920,  ch.  930,  in  effect  Apr.  15,  1921.)  shall  have  the  ri^t,  within  one  year  after  his 

D«riTatloii.--Code  civ.  proc..  §  1643.  without  change;  disability  is  terminated,  to  apply  for  and  ob- 

oiiginaily  revised  from  R.  8.,  pt.  8,  ch.  5,  tit.  2,  ff  13, 16,  ^ain  a  new  trial  of  said  action,  and  the  r^re- 

as  am.  by  L,  1865.  ch.  511.  sentatives  of  such  a  defendant  shaU  have  the 

§606.  Judgment  awwding   defendant  pos-  B&me  right  within  one  vear  after  the  death  of 

session.  said  defendant,   if  such  death  occurrs  while 

Where 
fendant, 
immediate 

award  him  possession  accordingly.    The  final  ^ic  prev.uu^  .r.i*,,  m*»y  "«««*""  ""^^j*;"'''/;^ 

judgment  mSst  also  award  to  hfm'^his  damages  ^^^^^^y  ^^^Zl'^I'J^t  ^^X^L^^lS 

for  the  withholding  of  the  property,  as  in  an  evidence,  m  case  the  same  evidence  CMinot  be 

action  of  judgment.     (Add^  by  L    1920,  ch.  ^f ^"^  P^i^^if^'    ^^^  "^^"^  ^''l^^'^^M 

930,  in  effect  Apr.  15,   1921.)  J^«  ^j*  ^'^^^  ^  ^  preserving  the  record  of 

«  -.    *.        ^  T  '             .  ,«^^     ..u    ^  ..  the  evidence  given  in  such  actions  and  per- 

o,SSuv1;5;;;^ft^"R:  irpt.V"*-5"tii°2!  I'rS  Petuating.the  pnjofs  produced  therein    either 

am.  by  L.  1855,  oh.  511.  With  or  Without  the  awardmg  of  any  other  re- 

«  Kiwy    T  J          A  «       1  •  ASJK  1'^^  ^  t^c  party  whose  proofs  are  so  perpetu- 

§  807.  Judgment  for  plamttf .  ^^^^  ^  g^^l  ^  necessary  or  proper,  and  may 

Final  judgment  for  the  plaintiff  must  be  to  embrace    such    directions   in    the    judgment, 

the  effect  that  the  defendant,  and  every  person  (Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 

claiming  under  him,  by  title  accruing  after  the  1921.) 

filing  of  the  judgment-roll,  or  of  the  notice  of  n^^^At^^  _^  ^      •                ttLa                 u. 

xu            J            T^xi_         I.*                          •!_   J  i_  Derttatioii. — Code  civ.   proc.,    i  1646,    as    am.   bj* 

the  pendency  of  the  acUon,  as  prescribed  by  l.  i89i,  ch.  210.  without  change  of  «ib«tanoe:  originany 

law,  be  forever  barred  from  all  claim  to  any  reviaed  from  R.  S.,  pt.  3,  oh.  5,  tit.  2,  §  u. 

estate  of  inheritance,  or  for  life,  or  for  a  term 

of  years  not  less  than  ten,  in  the  property;  or  §  609.  Action  to  determine  widoiw's  dower. 


such  judgment  must  be  that  the  defendant        A  person  claiming,  as  owner,  an  estate  in 

and  every  person  claiming  under  him^  as  above  fee,  for  life,  or  for  years,  in  real  property,  may 

stated,  be  forever  barred  from  all  claim  to  any  maintain   an   action   against   a  woman,   who 

interest  or  easement  in,  or  lien  or  incumbrance  claims  to  have  a  right  of  dower  in  the  whole 

upon,  the  said  property,  of  any  kind  or  nature  or  a  part  of  the  property,  to  compel  the  de- 

whatsoever,  or  of  any  particular  interest,  ease-  termination  of  her  claim.    But  such  an  action 

ment,  lien  or  incumbrance  specified  in  said  cannot  be  commenced  imtil  after  the  expira- 

judgment;  and  the  court  may  direct  any  in-  tion  of  four  months  after  the  death  of  de^d- 

strument  purporting  to  create  any  such  interest,  ant's  husband.    If  the  defendant  is  under  any 

easement,  lien  or  incumbrance  to  be  delivered  of  the  disabilities  specified  in  the  last  section, 

up  or  to  be  canceled  of  record;  or  two  or  more  the  provisions  of  that  section  relating  to  new 

of  said  forms  of  judgment  may  be  awarded  in  trials  and  to  perpetuating  proofs  shall  apply 

the  same  action.    If  such  a  judgment  is  taken  to  her  case.     (Added  by  L.  1920,  ch.  930,  in 

upon  the  defendant's  default  in  appearing  or  effect  Apr.  15,  1921.) 

pleading,  it  shall  not  award    costs  to  either       ,v_j_*t-.«    ^^  <  t^A-r  u 

C.»..4^«r    ?;«i,w.«   .-4.   K«  4.^u^^   , ^^   ^   A^e^,,^*.   :^         DeriT»«on. — Code  civ.  proc.,    1 1647,     as   am.  by 

party,  unless  it  be  taken  upon  a  default  m  l.  iggi,  eh.  210.  without  cSange;  Jriginally  supersedid 

answering,  after  the  decision  of  a  demurrer  to  R.  s.,  pt.  3.  ch.  8,  tit.  7.  §§  &-8. 
the  complaint.    A  defendant  against  whom  no 

personal  claim  is  made  in  the  complaint  shall        {  510.  Proceedings,  if  pV^t^*^  admits  de- 

not  be  entitled  to  costs  unless  awarded  by  the  fendant's  daim. 

court  when  such  defendant  asserts  in  his  an-        In  an  action  brought  as  specified  in  the  last 

swer  and  establishes  a  claim  in  said  lands  ad-  section,  if  the  complaint  admits  the  defendant's 

verse  to  the   claim  of   the-  plaintiff   in    said  ri^t  of  dower  in  the  property  described  therein, 

action.    (Added  by  L.  1920,  ch.  930,  in  effect  or  any  part  thereof,  it  must  demand  judgment 

Apr.  15,  1921.)  that  ner  dower  be  admeasured.    In  ttiat  case, 

DerlTBtloii.— Code  civ.  proc..  1 1646,  aa  am.  by  L.  1891,  if  the  defendant  does  not,  by  her  answer,  set 

ch,  210  L.  i?io.  ch.  210.  without  change  of  BubBtanoe;  f^^^^  facta  showing  that  she  is  entitled  to  f 

ongmaliy  revised  from  R.  S.,  pt.  3,  ch.  5,  tit.  2,  {  6.  »v*t<"  .«i.i«  ww      ^   v^   v  o**^    «  w*«  v<x^    wr 

p-eater  right  of  dower,  or  another  estate  oi 

§  508.  Effect  of  judgment.  interest  in  the  property,  than  is  so  admitted 

A  final  iudgment  in  favor  of  either  party,  in  and  demand  judgment  therefor,  as  if  she  wa 

an  action  brought  as  prescribed  in  this  article,  tl^e  plaintiff  in  an  action  for  dower,  the  cour 

is^conclusive  against  the  other  party,  as  to  the  ^^^  render  an  interlocutory  judgment,  dnwt 

title  established  in  the  action;  and  also  against  ^^  \^^  dower  to  be  admeasured,  with  or  with 

every  person  claiming  from,  throu^,  or  under  ?ut  damages  for  its  detention,  as  in  an  actioi 

that  party,  by  title  accruing  after  the  filing  of  ^or  dower.     The  subsequent  proceedings  ar 

the  judgment-roll,  or  of  the  notice  of  the  pend-  ^^e  same,  as  if  the  defendant  h«i,  as  plaintifi 

ency  of  the  action,  as  prescribed  by  law.    A  recovered   an   interlocutory   judgmwit   ma 

new  trial  of  said  action  after  judgment  shaU  action  for  dowca-     (Added  by  L.  1920,  ch.  93( 

not  be  granted  as  a  matter  of  ri^t,  but  the  ^^  effect  Apr.  16,  1921.) 
court  may,  in  its  discretion  in  the  interest  of        Derivation.— Code  dv.  proc..  {  1648.  without  chan 
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i  511.  hoceedinga  iriien  dcfendaat's  dani 
is  denied. 

Where  the  plaintiff  insists,  in  his  complaint, 
that  the  defendant  has  not  a  H^t  of  dower  in 
the  property,  he  must  demand  judgment  that 
die  be  forever  barred  from  such  a  claim.  In 
lltat  caae,  or  where  the  plaintiff  admits  a  right 
of  dowv  in  the  defendant,  and  the  dtfendaot 
io  ba  ansn-a-  demands  judgment  for  a  greater 
ri^t  of  dower,  or  another  estate  or  interest  in 
tbe  property,  than  is  so  admitted,  the  pro^'isions 
of  this  article,  relating  to  an  action  to  compd 
the  detemunation  of  an  adverse  claim  in  .lee, 
DC  for  life,  or  for  a  term  of  years  not  less  than 
ten,  apply  to  all  pirKxedings  subsequent  to  the 
answer.  (Added  by  L.  1920,  ch.  930,  in  effect 
Apr.   15,   1921.) 


S  SU.  Thic  article  ^plies  to  corporationB. 

An  action  may  be  maintained,  as  prescribed 
in  this  article,  by  or  against  a  corporationj  or 
by  or  against  an  unincorp4»^ted  association, 
aa  if  it  was  a  natural  person,  or  such  an  action 
may  be  maintained  by  or  against  the  receiver 
or  other  succesaor  of  any  such  corporation  or 
amociation.  (Added  by  L.  1920,  ch.  930,  in 
effect  Apr.  15,  1921.) 


i  Sai.  Action  foi  waste  I 
grantor  of  rerersion. 

An  heir  or  devisee  may 
for  waste,  committed  in  the 
or  testator,  as  wdl  as  in  1 
grantor  of  a  reversion  may 
for  waste,  committed  befi 
same.  (Added  by  L.  192X1 
Apr.   15,   1921.) 

oricilukUy  nvin)  liwD  H-  S. ,  pi.  J 

j  sas.  Action  for  waste 
gnanlian. 
Such  an   action   may   a 

X*n3t  a  guardian  by  his  wg 
r  the  termination  of  tl 
waste,  committed  upon  the 
ward,  during  the  guardians 
1920,  ch,  930,  in  effect  Ap 


J  633.  Action  for  wute 
property  sold  nnder  execul 

Where  real  property  is  a 
execution,  the  person,  to  t 
is  execut^  pursuant  to  the 
an'  action  for  waste,  comn 
the  sale,  against  the  perso 
poBsession  of  the  propert 
1920,  ch.  930,  in  effect  Af 


Actktn  for  Waate ;  Other  Actions 

).  WhoUiblcio 


uisiaftlly  nvued  from  R-  S-,  p(.  3 

i  S34.  Judgment  in  actio 
tenant  of  particular  estate. 

If  the  plaintiff  recovers 
waste,  other  than  an  acti 
scribed  in  the  next  section, 
must  awanl  to  him  trcbli 
the  action  is  brought  by  I 
titled  to  the 


maliciously,  tne  final  ju 
award  to  the  plaintiff  the 
fendant's  estate,  and  the 
place  wasted.  (Added  by 
effect  Apr,  15,  1921) 


^        i  BSfi.  Action  for  waste  . 


Ana 


n  (or  w 


by  a  joint  ti 
his  co-tenant,  who  com 
real  property  held  in  joi 
mon.  If  the  plaintiff  r 
entitled,  at  his  electioi 


i  5W.  Who  liable  to  action  for  waste. 

An  action  for  waste  lies  against  a  tenant  by    „,„„^„,  „„  ...^ „..,  ^. 

the  curtesy,  in  dower,  for  life,  or  for  years,  or  ment  for  treble  damages, 
the  assignee  of  such  a  tenant,  who  during  his  lastsection,  or  to  have  parti 
estate  or  term,  commit*  waste  upon  the  real  ^g  prescribed  in  the  next  ti 
property  held  by  him,  without  a  special  and  by  L.  1920,  ch.  930,  in  effe 
lawful  written  license  so  to  do;  or  against  such  D,rhatloo,— Cod*  civ.  proc.. 
a  tenant,  who  lets  or  grants  hia  estate,  and  oriiiiulty  rcviBcd  (mm  R.  S,  pi. 
■till  retaining  possession  thereof,  commits 
waste  without  a  like  license,  (.\dded  by  L, 
1920,  ch.  930,  in  effect  Apr.  15,  1921.) 

grw..  I  16SI.  without  Ehufr: 
.pI.3.ch.S.lil.S.H1.2. 


Where  the  plaintiff  eled 
as  prescribed  in  the  last  s 
ings,  verdict,  report,  or  c 
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termine  the  rights  and  interests  of  the  several  .^••'■^!**":r"^^«  «^-  P«!^i  ,H lejo-ieM,  without 

partiee  in  the  property  «.  hdd  in  joint.terjnoy  ^^^  ,;»JS?<3'*S^ CTL'X2:  Ss/l^!^ 

or  m  common,  the  court  must  ascertam  them,  dauee.    |  I66I,  onsinaUv  levised  from  R.  8..  pt.  3.  ch.  5, 

by  a  reference  or  otherwise.   If  it  appears  that  *»*•  *.  §2.  i  leea  oriiwi%r  reybed  from  R.  8.,  pt.  3,  ch.  5, 

there  are  persons,  not  parties  to  the  action,  ^1:„\}J^^  tST"  ^  '  "^  ^^  lieeSongmaUy 
who  must  nave  been  made  parties  to  an  action 

for  the  partition  of  the  property,  they  must  be  §  580.  Action  against  certain  persons  holding 

brought  in  by  supplemental  summons,  and,  if  over  as  trespassers. 

necessary,    supplemental   i^^ngs   must   be  x  person  in  possession  of  real  property,  as 

made.     Whwi  the  rights  and  mterests  of  all  guardian  or  trustee  for  an  infant,  or  having  an 

the  parties  are  ascertained,  an  interlocutory  estate  determinable  upon  one  or  more  lives,  who 

judgment  for  the  partition  or  sale  of  the  prop-  holds  over  and  continues  in  possession,  afta-  the 

erty  must  be  rendered,  and  the  subsequent  determination  of  his  trust  or  particular  estate, 

proceedings  thereon  must  be  the  same,  as  m  without   the  express   consent   of  the   person 

an  action  for  the  partition  of  the  property,  then    immediately  entitled,    is   a  trespasser, 

except   as  otherwise  prescnbed   m   the  next  An  action  may  be  maintained  against  him,  or 

section.    (Added  by  L.  1920,  ch.  930,  m  efitect  hjg  executor  or  administrator,  by  the  pa-son  so 

Apr.  15,  1921.)  entitled,  or  his  executor  or  a(uninistrator.  to 

D«H¥»tlon.— Code  oiv.  proc,  §1657.  witlwut  ohance:  recover  the  full  value  of  the  profits,  received 

SSrof^iT™"^                '"^           •^**         *  during  the  wrongful  occupation.    (Added  by  L. 

^    -  1920,  ch.  930,  in  effect  Apr.  16, 1921.) 

A^V\Ps:r^f%  in  action  for  waste  to  be  oJKS^SS^^t'^.'^'a* l^; S?S^^ 
dedncted  from  defendant's  share. 

The  plaintiff  may  elect  to  take  final  judgment  §  Wl.  Action  by  reversioner  or  remainder- 

for  the  single  damages  awarded  to  him,  or  ^an.                .     ,    ,                              .    , 

^at,  in  making  the  partition,  or  in  dividing  A  peraon,  seized  of  an  estate  m  remamdw  or 

the  proceeds  of  a  sale,  so  much  of  the  share  of  revCTsion,  may  maintain  an  action  founded  upon 

the  defendant  in  the  real  property,   or  the  aJ^  injury  done  to  the  inheritance,  notwith- 

proceeds  thereof,  as  will"  be  sufficient  to  com-  standing  any  intervening  estate  for  life  or  for 

pensate  the  plaintiff  for  his  single  damages,  years.     (Added  by  L.  1920,  ch.  930,  in  effect 

and  the  costs  of  the  action,  other  than  the  ex-  Apr.  16,  1921.) 

penses  of  making  the  partition  or  sale,  be  laid  p«rly»tlon.--Code  dv.  proc..  1 1665.  without  change; 

^OTpaid,  as  the  case  may  be,  to  the  plaintiff.  onp^Uy  «vi«cd  from  R.  8..  pt.  2.  ch.  1.  Ut.  5. 1 8. 

The  residue  of  the  property  or  proceeds,  not  5532.  Action  by  joint  tenant  or  tenant  m  corn- 
laid  off  or  distributed  to  the  plaintiff  or  the  moQ^  joaj  nmintaln  action  against  co-tenant. 
defendant  must  be  laid  off  or  paid  to  the  per-  ^  ,  .  ^^  .  ^j,,^^  ^f  ^^ 
sons  entitled  thereto,  according  to  their  ro-  ^^J^VJ^C^^ 

spective  rights  and  interests.     (Added  by  L.  P«>P«rty»  <>'  his  executor  or  administrator,  may 

'  IKSv    u    Iwn   ;«  «Jt.v^  A^,^  1 R    looi  ^  maintain  an  action  to  recover  his  just  propor- 

1920,  ch.  930,  in  effect  Apr.  15,  1921.)  ^^^        .^^  j^.^  «>tenant,  who  Has  liceived 

DcrtfBtion.--Code  av.  proc..  1 1658.  without  change;  more  uian  his  own  just  proportion,  or  against 

^^'f?J^}lx!!!:^i77^        •  ****   '        •        • "  ^     '  Ws  executor  or  administrator.     (Added  By  t, 

anJla-t  clauae  of  J  17.  ^^20,  ch.  930,  in  effect  Apr.  16, 1921.) 

SROfl    v:a»  :«  •<*fiA«  #ftr  wflstA  DcrtfaltoB.— Code  civ.  proo.,  1 1666,  without  ohaoce; 

628.  View  m  action  for  waste.  originaUy  reviaed  from  R.  S.,  pt.  2.  ch.  1.  tit.  6.  (  9. 

In  an  action  for  waste,  it  is  not  necessary,  ,  ...    .  ^      .         ^                   -        m  s^ 

either  upon  the  execution  of  a  writ  of  inauuy,  or  S  633.  Action  for  cutting  or  carrying  on  trees 

upon  the  trial  of  an  issue  of  fact,  that  the  jury,  or  timber. 

the  judge,  or  the  referee,  should  view  the  prop-  If  any  person  cuts  down  or  carries  off  any 

erty.    Where  the  trial  is  by  a  referee,  or  by  the  wood,  unaerwood,  tree,  or  timber,  or  girdles  or 

court  without  a  jury,  the  referee  or  the  judge  otherwise  despoils  a  tree  on  the  land  of  another, 

may,  in  his  discretion,  view  the  property,  and  without  the  owner's  leave;  or  on  the  common,  or 

direct  the  attorneys  for  the  parties  to  attend  other  land,  of  a  city,  village,  or  town,  without 

accordingly.    In  any  other  case,  the  court  may,  having  rignt  or  privilege  in  those  lands,  or  li- 

in  its  discretion,  by  order  direct  a  view  by  the  cense  from  the  proper  officer;  an  action  may  be 

jury.     (Added  by  L..  1920,  ch.  930,  in  effect  maintained  against  him,  by  the  owner,  or  the 

Apr.  15,  1921 .)  city,  village,  or  town,  as  the  case  may  be.    (Add- 

DcriTstlon.— Oxle  civ.  oroc.,  1 1659.  without  ohanoe;  ed  by  L.  1920,  ch.  930,  in  effect  Apr.  16,  1921.) 

originally  reviaed  from  R.  S..  pt.  3,  oh.  6.  tit.  5,  ff  8.  9-  •  Derivation.— Code  or.  proo..  i  1667,  without  ehaose; 

originaUy  revised  from  R.  S.,  pt.  3,  ch.  5,  tit.  6, 1 1,  in  pan. 

§  629.  Action  for  nuisance.  ,.•-««.      *_ut    j                      u 

'          .      f        :„„T»^^  mov  h^  TTiftintitiTiAH  §  W4.  When  treble  damages  may  be  zecoT- 

An  action  for  a  nuisance  may  be  n^intained  »          ^^     ^                  •"           ' 

in  any  case,  where  such  an  action  might  have  «'«<*  ^  ^^  ^^^'                            . 

been  maintained  under  the  laws  in  force,  imme-  In  an  action  brought  as  prescribed  in  the  las^ 

diately  before  this  section  takes  effect.    A  person  section,  the  plaintiff  may  state  m  his  complaint 

bv  whom  the  nuisance  has  been  erected,  and  a  the  amount  of  his  damages,  and  demand  judf 

Dersan  to  whom  the  real  propertv  has  been  ment  for  treble  the  sum,  so  stated.    Thereupoi 

transferred    may  be  joined  as  defendants   in  if  the  inquisition,  or,  where  issues  of  fact  an 

such  an  action.    A  final  judgment  in  favor  of  tried,  the  verdict,  report  or  decision,   award 

the  Dlaintiff  may  award  him  damages,  or  direct  him  any  damages,  he  is  entrtled  to  judgmen 

the  removal  of  the  nuisance,  or  both.    This  sec-  for  treble  the  sum  so  awarded,  except  that  r 

tion  does  not  affect  an  action,  wherein  the  com-  either  of  the  following  cases,  judgment  mm 

plaint  demands  for  a  sum  of  money  only.    (Add-  be  rendered  for  sin^e  damage  only : 

id  by  L  1920  ch.  930,  in  effect  Apr.  15, 1921.)  1.  \\Tiere  the  verdict,  report,  or  decision  fin 


r 


art.  17 
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&fluiiistively  that  th«  injury,  for  which  the  AC-  }  610.  Vheo  mortcv  o 
tion  was  brought,  was  casual  and  involuntan';  a,  mortgage  upon-  real  | 
or  that  the  defendant,  when  be  committed  the  within  the  state,  containing 
injmy,  had  probable  cause  to  believe  that  the  the  mortgagee,  or  any  oUier 
mortgaged  property,  upon  " 


and  tlie 


brought,  was  committed  by  takini;  timber,  for 
the  purpose  of  making  or  repairing  a  public 
road,  orapublic  bridge,  or  by  taking  any  wood, 
underwood,  or  tree,  for  a  like  purpose,  by  au- 
thority of  a  town  officer  bavins  charge  of  such 
construction  or  repairs.  (Added  by  L.  1920, 
ch.  930,  in  effect  Apr.  15,  1921.) 

DerinUon.— Code  civ.  proc.,  t  1688,  E«Jept  to  cbwin  been  rendered  therein  agatnsi 

dwnnilion  ot  town  oOe«^  onM^hf  revued  from  R.  a.  gjeputJoQ     issued   upon    a   j 

''■'''■''■'      '""  ^         ■   ■  therein  in  favor  of  the  plaintii 

iSM.  Action  (or  forcible  entry  at  detainer;  irtiotly  or  partly  unsaliafied. 
treble  d«ma£e*.  3.  The  mortgage  has  bet 

U  a  person  is  disseized,  ejected,  or  put  out  of  Proper  book  forrecording 
real  property,  in  a  forcible  n 


a  condition  of  the  mort^ 
closed  in  the  manner  prescn 
where  the  following  requisite) 

1.  Default  has  been  made  ii 
mortgage,  whereby  the  powei 
operative* 

2.  An  action  has  not  been 
the  debt  secured  by  the  moi 
thereof;  or,  if  such  an  action) 
has  been  discontinued,  i 


after  he     county  wherein  the  propertj 


— ■  been  put  out,  is  held  and  kept  out,  by  force,  ,'*;  ^''^  ^™'     .            ■  > ,.  , 

or  by  putting  him  in  fear  of  personal  violence,  he  9'  ^"^  "^^^  section  is  piiblisl 

is  entitled  to  recover  treble  damages,  in  an  ao-  ■"  which  an  action  could  be 

tion  therefor  against  the  wrongdoer.     (Added  ^lose  ^^^^  mortgage.    (Add 

by  L.  1S20,  ch.  930,  in  effect  Apr.  15,1921.)  930,  m  effect  Apr.  16,  1921.) 

DwIiaU— ■— Cod«  c<T^  proc.,  1 1666.  without  clunsa:  Dolntloa.'Codc    oiv.    proc 

orisin^ly  nvund  from  R.  S.,  pt.  3,  ch.  S,  U(.  B,  1 4,  L.  1913,  ch.  ISS.  without  ebuaae; 


(Ml.  Nntieeof aalB;how 

An  action  may  be  mtuntained  in  the  oourte  of  The  pereon  entitled  to  en 

this  state  to  recover  damages  for  injuries  to  real  sale,  must  give  notice,  in  th< 

estate  situate  without  the  state,  or  for  breach  of  that  the  mortgage  will  be  for 

contracts  or  of  covenants  relating    thereto,  the  mortgaged  property,  or 

whenever  such  an  action  could  be  maintained  in  time  and  place  specified  in  tl 

relation  to  pwwinal  property  without  the  state.  1.  A  copy  of  the  notice  mi 

1-1 '--nmust  be  tried  in  the  county  in  which  least  once  in  each  of  the  tw( 


Theai_ 

the  parties  or  some  one  thereof  resides, 
party  resides  within  the  state,  in  any  county. 
{Added  by  L.  1920,  ch,  930,  in  effect  Apr.  15, 
1921.) 

DalntiDB.-<k>dfi  CIV.  pioc.,  tSS^-n,  «  utdxd  by 
L.  IS  13,  ch.  7S.  without  chamt. 


ARTICLE  IT 


ately  preceeding  the  day  of  ( 
publiuied  in  the  county  or 
poration  a  part  of  which  is  n 
which  the  property  to  be  sol 
issitnated, 

2,  A  copy  of  the  notice  m 
at  least  ei^nty-four  days  bel 
--  a  conspicuous  place,  at  or 


(Article  added  by  L.  1920,  ch.  930,  in  effect    '^^  buiWing,  where  tin 


Apr.  15,  1921.) 
Proceedings  to  Foreclose  ■  Hoitgsge  by  Advei^ 


tiaement 

SectioiiMO.  When  mortoae  may  brio 
Ml.  Notioaori^bownTeD. 
MZ.  Notice  of  hIe;  Law  Krved 


5*7.   MorifHiee  oi 


such  buildings  in  the  si 
a  like  place,  at  or  near  the  el 
ing  nearest  to  the  property; 
county  of  New  York,  in  a  ll 
the  entrance  of  the  building 
special  terms  of  the  supren 
judicial  district  are  directed 
3.  A  copy  of  the  n"' 


least  eighty-four  days  befor 
the  clerk  of  each  county,  wh 
property,  or  any  part  tnereo 


£51,  AfGdBviu  may  be  Ghd  ud  reeoided. 
&52.  Note  upon  record  of  mortaafe. 

miiimaij     but  purchajer  may 


i.  TuaSa 
r,  Surpliu 


4,  A  copy  of  the  (V 
scribed  in  the  next  section,  i 
or,  it  he  is  dead,  upon  his  e 
traCor,  if  an  executor  or  adr 
appointed,  and  also  upon  hi 
di«i  the  owner  of  the  mort 
copy  of  the  notice  may  als( 
manner  upon  a  subsequen 
gagee  of  the  property  wh( 
recorded,  in  the  proper  offi< 
the  county,  at  the  time  of  I 
of  the  notice  of  sale:  upon  t 
the  mortgagor,  and  the  wif 
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subsequent  grantee  whose  conveyance  was  so  §  644.  Contents  of  notice  of  sale. 
recorded,  then  having  an  inchoate  or   vested  Thenotireof  sale  must  specify: 
right  of  dower,  or  an  estate  in  dower,  subordm-  i.  The  names  of  the  mortgagor,  of  the  mort- 
ate  to  the  lien  of  the  mortgagee;  or  in  the  event  gagoe  and  of  each  assignee  of  the  mortgage, 
of  the  death  of  the  subsequent  grantee,  who  was  2.  The  date  of  the  mortgage,  and  the  time 
at  the  time  of  his  death  the  owner  of  the  mort-  when,  and  the  place  where,  it  is  recorded, 
gaged  premises,  then  upon  his  heirs  or  upon  any  3.  The  sum  claimed  to  be  due  upon  the  mort- 
person,  then  having  a  hen  upon  the  property,  gage,  at  the  time  of  the  first  pubfication  of  the 
subsequent  to  the  mortgage  by  virtue  of  a  judg-  notice;  and,  if  any  sum  secured  by  the  mortage 
ment  or  decree  duly  docketed  in  the  county  is  not  then  due,  the  amount  to  become  due  there- 
clerk's  office  and  constituting  a  specific  or  gen-  upon. 

eral  lien  upon  the  property.    The  notice,  sped-  4   a  description  of  the  mortgaged  property, 

fied  in  this  section,  must  be  subscribed  by  the  conforming  substantially  to  that  contained  m 

person  entitled  to  execute  the  power  of  sale,  the  mortgage.    (Added  by  L.  1920,  ch.  930,  in 

unless  his  name  distinctly  appears  in  the  body  effect  Apr,  15,  1921.) 

of  the  notice,  in  which  case  it  may  be  sub-  l>erlT»tlon.-^ode  civ.  proc..  i  2391.  without  change; 

scribed  by  his  attorney  or  agent.    (Added  by  originally reviaed from R.  S.,  pt,  3,  cb. 8,  tit.  15,  §  4. 
L.  1920,  ch.  930,  in  effect  Apr.  15,  192L) 

Derivation.— Code  civ.  proc.   §2388.    as    am.    by  5  •**•  S«le ;  how  postponed. 

L.  1894.  ch.  730,  L.  1900,  ch.  766,  L.  1904,  ch.  49.  L.  1905,  The  sale  may  be  postponed,  from  time  to  time. 

t S^^'pt.t'^rgrurYs.  ^TpSSlt^Sln"^  1S2.  !»» th*t  <««« a -otice  of  thepo6tpon«n«.t  must 

ch.  277;  L.  1844,  c.  346. 5 1 ;  L.  1867.  ch.  308. 1 1.  be  published,  as  soon  as  practicable  thereafter,  m 

the  newspaper  in  which  the  original  notice  was 
,       *,-                J  publishea;  and  the  publication  of  the.  original 
§542.  Notice  of  sale;  how  served.  notice,  and  of  each  notice  of  pKietponement, 
Service  of  notice  of  the  sale,  as  prescribed  in  must  be  continued,  at  least  once  in  each  wodc, 
subdivision  fourth  of  the  last  section,  must  be  until  the  time  to  which  the  sale  is  finally  post- 
made  as  follows:  poned.    (Added  by  L.  1920,  cb.  930,  in  effect 

1.  Upon  the  mortgagor,   his  wife,   widow,  Apr.  15,  1921.) 

executor,   or  administrator,   or  a  subsequent  DeriTstioii.— Code  civ.  proc..  1 2392.  without  change; 

grantee  of  the  property,  whose  conveyance  is  originally  revised  from  R.  s.,  pt.*3,  ch.  8,  tit.  15,  §  5. 
upon  record,  or  his  wife  or  widow;  by  delivering 

a  copy  of  the  notice,  as  prescribed  by  law  for  §«*®-  Sale;  how  conducted, 

delivery  of  a  copy  of  a  summons  in  a  civil  action  The  sale  must  be  at  public  auction,  in  the  day- 

in  a  court  of  record,  in  order  to  make  personal  time,  on  a  day  other  than  Sunday  or  a  publie 

service  thereof  upon  the  person  to  be  served;  or  holiday,  in  a  county  in  which  the  mortgaged 

by  leaving  a  copy  of  such  notice,  addressed  to  property,  or  a  part  thereof,  is  situated;  exc^t 

the  person  to  be  served,  at  his  dwelling-house,  that,  where  the  mortgage  is  to  the  people  of  tne 

with  a  person  of  suitable  age  and  discretion  at  state,  the  sale  ma^r  be  made  at  the  Capitol.    If 

least  fourteen  dajrs  before  the  day  of  sale.    If  the  property  consists  of  two  or  more  distinct 

said  mortgagor  is  a  foreign  corporation,  or  being  farms,  tracts,  or  lots,  they  must  be  sold  sepaiw 

a  natural  person,  he,  or  his  wife,  widow,  executor  ately;  and  as  many  only  of  the  distinct  farms, 

or  administrator,  or  a  subsequent  grantee  of  the  tracts,  or  lots,  shall  be  sold,  as  it  is  necessary  to 

property  whose  conveyance  is  upon  record,  or  sell,  in  order  to  satisfy  the  amount  due  at  the 

nis  wife  or  widow,  is  not  a  resident  of  or  within  time  of  the  sale,  and  the  costs  and  expei^ses 

the  state,  then  service  thereof  may  be  made  allowed  by  law.    But  where  two  or  more  build- 

upon  them  in  like  manner  without  the  state,  ings  are  situated  upon  the  same  city  lot,  and 

at  least  twenty-eight  days  prior  to  the  day  access  to  one  is  obtained  through  the  other,  they 

of  sale.  must  be  sold  together.    (Added  by  L.  1920,  ch. 

2.  Upon  any  other  person,  either  in  the  same  930,  in  effect  Apr.  15,  1921.)    • 

method,  or  by  depositing  a  copy  of  the  notice  in  DeriTatloii.~~Code  civ.  proc,,  $2393.  without  change; 

the  post-office,  properly  inclosed  in  a  postpaid  originally  revised  from  R.  S.,  pt,  3,  ch.  8,  tit.  15,  S  6. 

wrapper,  direct^  to  the  person  to  be  served,  at 

his  place  of  residence,  at  least   twenty-eight  §547.  Mortgagee  or  successor  in  interest  may 

days  before  the  day  of  sale.    (Added  by  L.  1920,  purchase. 

ch.930,  in  effect  Apr.  15, 1921.)  The  mortgagee,  or  his  assignee,  or  the  legal 

DerlTatlon.^Code  civ.  proc.,  §2389.    as   am.    by  representative  of  either,  may,  fairly  and  in  g<xKi 

L.  1887,  ch.  685.  without  change  of  subiitance;  originally  faith,    purchase    the    mortgaged    property,    OT 

{?''?^ii;?°'  ?•  liV^V  ?'  °**-  *'  ^'^'  ^^'  *  ^'  *°  **"*• "  *"*•  any  part  thereof,  at  the  sale.  (Added  by  L.  1920, 

by  L.  1844.  ch.  346.  J  1.  ^^^^^   .^  ^^^  ^p^.    ^^^  ^^^  ^ 

Dcrivatioii. — Code  civ.  proc.,  |  ^94,  without  change: 

(  643.  DittT  of  county  clerk.  originally  revised  from  R.  S.,  pt.  3.  eh.  8,  tit.  15,  §  7. 

4  xiixL  rx-rS  648.  Effect  of  sale. 

A  county  clerk,  to  whom  a  copy  of  a  notice  of  *          «-^v»  w.  »««. 

sale  is  delivered,  as  prescribed  in  subdivision  j        j        j        j                 -l  j  • 

third  of  the  last  section  but  one,  must  forth-  ,  A  ^^'  J"*°®  *°^  conducted  as  prewnbed  m 

with  affix  it  in  a  book  kept  in  his  office  for  that  this  article,  to  a  purchaser  m  good  faith,  is 

purpose;  must  make  and  subscribe  a  minute,  at  equivalent  to  a  sale,  pursuant  to  judgment  in 

the  bottom  of  the  copy,  of  the  time  when  he  ^  action  to  foreclose  the  mortgage,  so  far  only 

received  and  affixed  it;  and  must  index  the  no-  as  to  be  an  entire  bar  of  all  claim  or  equity  of 

tice  to  the  name  of  the  mortgagor.    (Added  by  redemption  upon,  or  with  respect  to,  the  prop- 

L.  1920,  ch.  930,  in  effect  Apr.  15, 1921.)  erty  sold,  of  each  of  the  following  persons: 

1.  The  mortgagor,  his  heir,  devisee,  executor 


DcrlTatlon.— Code  «v.  proc.  $  2390.  t^ithout  change;      __  o^miniiafrjifnr 
oriBmally  revised  from  R.  S..  pt.  3.  ch.  8.  tit.  15.  §  3,  in     Or  aoministrator. 
part,  as  am.  by  L.  1857.  ch.  308.  §1.  2.   Each  person 


2.  Each  person  claiming  under  any^of^thero, 


art.  17  REAL  PROPERTY  LAW 

by  virtue  of  a  title  or  of  a  lien  by  judgment  may  be  coDtained  in  on< 

or  decree,  suboequent  to  the  mortgage,  upon  eanie  person  depoeee  wit! 

whom  the  notice  of  sale  was  served,  as  pre-  printca  copy  of  the  notic 

scribed  in  this  article.  nexed  to  eaoh  aifidavit;  i 

3.  Each  person  so  claiming,  whose  assign*  audi  notice  of  postponen 

ment,  mortgage,  or  other  conveyance  was  not  to  the    affidavit   of  puh 

duly  recorded  in  the  proper  book  for  recording  affidavit  of  sale.     But  oi 

the  same  in  the  county,  or  whose  judgment  or  sufhces  for  two  or  more 

decree  was  not  duly  docketed  in  the  county  all  refer  to  it  and  are  auni 

clerk's  office,  at  the  time  of  the  deliveiy  of  a  filfid   and   recorded   toge 

copy  of  the  notice  of  said  sale  to  the  clerk  of  1920,  ch.  930,  in  effect  . 


the  county;  and   the  executor,  administrator, 
.                or  assignee  of  such  a  person.  L.  isaa,  ch.  398,  mihou(oh»o( 
'                      4.  Every   other    person,    claiming   under    a  ''o™  R-  S..  pt.  3.  rh.  8.  tii,  15. 1 
'                  statutory  lien  or  incumbrance,  created  subse- 
quent to  the  mortgage,   attOfdiiiig  to  the  title  i  KX.  Affidavits  tOAJ  I 
or  interest  of  any  person,  designated  in  either  ike  affidavits  speciftei 
'■                  of  the  foregoing  subdmaions  of  this  section.  ^^jj^^  ^ay  be  filed  in  tl 
5.  The  wife  or  widow  of  the  mortgagor,  or  deeds  and    mortgages,  i 
of  a  subsequent  grantee,   upon   whom   notice  (he  sale  took   place.     Tl 
I                 of  the  sale  was  served  as  prescribed  m  this  at  Inigth  by  the  officer 
\                article,  where  the  lien  of  the  mortgage  was  fiipj^  [^  the  prt^r  bool 
i                   superior  to  hef  contingent  or  vested  ndit  of  Thg   original   affidavits, 
f                  dower,  or  her  estate  in  dower.     (Added  by  L.  thereof,  and  a  cerlified  1: 
1920,  ch.  930,  in  effect  Apr.  15,  I92I.)  presumptive  evidence  o 
1                      Dcrtntton.— Code    dv.   pnH..    f  2MS.  u   ui.   by  therein  stated,  with  re« 
1                      L.  1889.  ch.  aoe,  ■■ithoul  dunoi.    pri«ui»l  daiivstion:  g^U  .which  is  situated  in 
•ubd*.  3.  *.  S  »re  nfw.    The  reminder  of  the  section  a  ,l     ri.-^„tv  sold  in  nit 
tram  R.  9..  p%.  3.  rh.  8.  til.  15, 1  8,  m  sm-  by  L.  1842,  ch.  ">^  property  SOifl  18  Bit 

'■                277.  ■nd  L.  iB«.  ch.  8*6. 1 3,  coOnties,  a  copy  of  the 

I-  the  officer  with  whom  ' 

S  6U.  Affidavits  oa  sale.  may  be  filed  and  recorde< 

An   affidavit  of   the  sale,   slating  the  time  wherein  any  of  the  prone 

when,  Snd  the  place  where,  the  sale  waa  made;  "Pon  the  copy  and  th. 

the  sum  bid  for  each  distinct  parcel,  separately  the  like  effect,  with  resf 

sold;  the  name  of  the  purchaser  of  each  dis-  that  county,  as  if  the  01 

tinct  parcel;  and  the  name  of  the  person  or  and   recorded   therein. 

persons,  court  officer  or  other  officer,  to  whom  ch.  S 

the  proceeds  of  the  sale  were  paid,   and   the       Dm 

sums  thereof  must  be  made  by  the  person  who  ch-  079.  "i'h""'  Y'ri'V-"'," 

officiated   as   auctioneer   upon   the   sale.      -Aji  p'- J.^^fs."'- ia.lii.i"tcn 

affidavit   of  the  publication  of  the  notice   of  .  „j    ^ 

sale,  and  of  the  notice  or  nolicea  of  postpone  »  ™-  /""*  upon  reo 

ment,  if  any,  may  be  made  by  the  publisher  ^  \  ='««  or  »  r«'S;e''F 

or   printer   of   the   newspaper   in   which   they  davits,  or  a  emified  cc 

were  published,  or  by  his  foreman  w  principal  him,  must  make  a  note 

clerk.     An  affidavit  of  the  affixing  of  a  copy  the  record  of  the  morfc 

of  the  notice,  at  or  near  the  entrance  of  the  fermg  t^  the  book  and  p 


proper  courthouse,  may  be  made  by  the  person  wherethe  affidavits  we 

wh^so  affixed  it,  or  by  any  person  who  saw  it  I-  192".  ch,  930,  in  effe 

so  affixed,  at  least  eighty-four  days  before  the  .D«i™ito»;--C«le  civ.  pr 

day  of  sJe.     An  affidavit  of  the  affixing  of  a  ''"«""'l>'  '"*^  '">•"  «■  S- 

copy  irf  the  notice  in  the  book,  kept  by  the  -  g-,    _      , 

county   clerk,  may    be    made  by   the    county  J™;^'^£S  p":S^ 

clerk,  or  by  any  person  who  saw  it  so  affixed,  ""•■"^"•"Ji "  •!■■"«■ 

at   least   ei(rfity-four  days   before   the   day   of  The  purchaser  of  th 

sale.     An  affidavit  of  the  service  of  a  copy  of  upon   a  sale  conducted 

the  notice  upon  the  mortgagor  or  upon  any  article,  obtains  title  tl 

other  person,  upon  whom  the  notice  must  or  song  bound  by  the  sale, 

may  be  served,  may  be  made  by   the  person  of  a  convevance.    Excel 

who  made  tlic  service.     Where  two  or  more  authorisecl  to  execute  tl 

distinct  parcels  are  sold  to  different  purchasers,  purchaser  also  obtains 

■separate  affidavits  may  he  made  with  respect  upon   payment   of   the 

to  each  parcel,  or  one  set  of  affidavits  may  be  compliance  with  the  otl 

made  for  all  the  parcels.     (Added  by  L,  1920,  without  the  filing  and  re 

ch,  930,  in  effect  Apr,  15,  1921,)  as  prescribed  in  the  las 

DerUatton—Cock   riv,    pmc,.    1 23«V.    «    .m.     1^  he  is  not  bound  to  pa 

L,  1908,  ch.  2M.  L.  1912.  ch.  343,  without  ch.iige,l  219(1  until  the  affida\ 


i  W.  When  ao*  aiiWavit  .ufflc«;  printed  'l'^^'°^-  ^^ff^  ^^  ^ 

notice  to  be  annexed.  '_^  ' 

The  matters  required  to  be  contained  in  any  or  ^^tV^i^^ti^R:  S. 

all  of  the  affidavits,  specified  in  the  last  section,  tun.  by  I..  1838,  ch,  Zfls,  |b 


o: 

am 
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§§  (64.  Costs  allowed.  §  658.  Petition  for  surpliis. 

The  following  costs,  in  addition  to  the  ex-  A  person,  who  had,  at  the  time  of  the  sale, 

penses  specified  in  the  next  section^  are  allowed,  an  interest  in  or  lien  upon  the  property  sold, 

in   proceedings   taken   as   prescribed   in   this  or  a  part  thereof,  may,  at  any  time  before  an 

article:  ord^  is  made,  as  prescribed  in  the  next  section 

1.  For  drawing  a  notice  of  sale,  a  notice  of  but  one,  file  in  tne  office  of  the  clerk  of  the 
the  postponement  of  a  sale,  or  an  affidavit,  coimty,  where  the  sale  took  place,  a  petition 
made  as  prescribed  in  this  article,  for  each  stating  the  nature  and  extent  of  his  claim,  and 
folio,  twenty-five  cents;  for  making  each  neces-  pra}ring  for  an  order,  directing  the  payment 
sary  copy  thereof,  for  each  folio,  thirteen  cents,  to  him  of  the  suprlus  money,  or  a  part  thereof. 

2.  For  serving  each  copy  of  the  notice  of  (Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 
sale,   required  or  expresuy  permitted  to  be  1921.) 

served  by  this  article,  and  for  affixing  each  DcrlTmtlon.— Code  dv.  proo.,  {  2405.  without  ehaiice; 

copy  thereof,  required  to  be  affixed  upon  the  originaMy  revised  from  L.  1868.  ch.  804.  f  3.  in  part, 

courthouse,  as  prescribed  in  this  article,  one  .  ..^' 

^llm-  §669.  Proceedings  on  petition. 

3.  For  superintending  the  sale,  and  attend-  A  person  filing  a  petition,  as  prescribed  in 
ing  to  the  execution  of  the  necessary  papers,  the  last  section,  may,  after  the  expiration  of 
ten  dollars.  (Added  by  L.  1920,  ch.  930,  in  twenty  days  from  the  day  of  sale,  apply  to  the 
effect  Apr.  15,  1921.)  supreme  court,  at  a  term  held  witnm  the  ju- 

Derl?»tloii.— Oxie  dv.  prac..  1 2401.  without  change;  dicial  district,   embracing  the   county  where 

liginaiiy  revised  from  R.  5..  pt.  3.  oh.  10,  tit.  6,  (  4,  a«  hjg  petition  is  filed,  for  an  order,  pursuant  to 

,m.  by  L.  1844.  ch.  M6.  ^^  prayer  of  his  petition.    Notice  of  the  ap- 

§  666.  Expenses  allowed.  P^'^^"*^  "^^^  ^  IfT"^'  ^"^  *¥  °'*°^^'  ^""^ 

^wv.  sApcuscB  Auvwvu.            .      ^  ,,     .  scribed  by  law  for  the  service  of  a  paper  upon 

The  sums  actually  paid  for  the  following  ^n  attorney  in  a  civil  action,  in  a  court  of  reo- 
services,  not  exceeding  the  fees  allowed  bv  ord,  upon  each  person,  who  has  filed  a  like 
law  for  those  services,  are  allowed  in  proceed-  petition,  at  least  eight  days  before  the  ap- 
ings, taken  as  prescribed  m  this  article:  plication;  and  also  upon  each  person,  upon 

1.  For  pubhshmff  the  notice  of  sale,  and  the  whom  a  notice  of  sale  was  served,  as  shown  in 
notice  or  notices  oi  postponement,  if  any,  for  (jj^  affidavit  of  sale,  or  upon  his  executor  or 
a  period  not  exceeding  twenty-four  weeks.  administrator.    But,  if  it  is  shown  to  the  court, 

2.  For  the  services  specified  in  section  five  by  affidavit,  that  service  upon  any  pereon,  re- 
hundred  and  forty-three  of  this  chapter.  quired  to  be  served,  cannot  be  so  made  with 

3.  For  recording  the  affidavits;   and   also,  J^^  diligence,  notice  may  be  given  to  him  in 
where  the  propwty  sold  is  situated  m  two  or  ^ny  manner  which  the  court  toecta.    (Added 
more  counties,  for  making  and  recording  the  by  L.  1920,  ch.  930,  in  ^ect  Apr.  15,  1921.) 
necessary  certified  copies  thereof.  Derlvaliim.— Code  eiv,  i>roc..  §  2406.  without  ehaase 

4.  For  necessary  postage  and  searches,  of  mibetance;  on^ally  reviaed  from  L.  1868.  ch.  804.  f  3. 
(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15,  in  part, 

^^^'^  S  660.  Order  for  distribution. 

Derlvaiion.— Code  civ.  proc.,  1 2402.  without  change:  "                               ^  ^-         *  xl         ^•^'            -^i. 

origiiiaiiy  reviaed  from  R.  §..  pt.  3.  ch,  10,  tit.  5.  1 4,  aa  Upon  the  presentation  of  the  petition,  with 

am.  by  L.  1844,  ch.  346.  <iue  proof  of  notice  of  application,  the  court 

§  666.  Taxation  of  costs  and  expenses.  °^"«^  °f^^  an  order  referring  it  to  a  suit^le 

^vw.  AAMuvu  «!  vw«»  «.«  «  ys»K  person  to  ascertain  and  report  the  amount  due 

The  costs  and  expenses  must  be  taxed,  upon  ^  ^^  petitioner,  and  to  each  other  person, 

notice,  by  the  clerk  of  the  county  where  the  ^^ich  is  a  lien  upon  the  surplus  money ;  and  the 

sale  took  place,  upon  the  request  and  at  the  priorities  of  the  several  liens  thereupon.    Upon 

expense  of  any  person,  int«-ested  m  the  pay-  ^j^^  coming  in  and  confirmation  of  the  referee's 

ment  thereof     Such  costs  and  eroenses  shall  report,  the  court  must  make  such  an  order, 

be  taxed,  and  such  taxation  may  be  reviewed,  f^^  the  distribution  of  the  surplus  money,  as 

in  the  same  manner  as  costs  m  a  civil  action  z^^^^^^  requires.    (Added  by  L.  1920,  ch.  930, 

in  the  supreme  court.     (Added  by  L.   1920,  Jj^  effect  Apr.  15,  1921.) 

ch.  930,  in  effect  Apr.  15,  1921.)  l>ert¥mtloii.-<?ode  ciy.  pro«..  {  2407.  ^thout  ehanoe: 

DerlYStfon.— Code  civ.  proc.,  |  2403.  without  change  originally  revised  from  L.  1868^  oh.  804, 1 3.  in  part, 
of  substance;  originally  revised  from  R.  S..  pt.  3,  ch.  10. 

^^'  ^'  <  ^  §  661.  Limitation  of  last  four  sactioiis. 

§  667.  Surplus  money  to  be  paid  into  supreme  The  last  four  sections  do  not  apply  to  sur- 

court.  plus  money,  arising  upon  the  sale  of  real  prop- 

An  attorney  or  other  person  who  receives  erty,  of  which  a  decedent  died  seiMd  where 

any  money,  arising  upon  a  sale,  made  as  pre-  letters  testamentary  or  letters  of  admimstrar 

scribed  in  this  article,  must,  within  ten  days  tion,  upon  the  decedent's  estate,  were,  withii 

after  he  receives  it,  pay  into  the  supreme  court  two  years  before  the  sale,  issued  from  a  sur 

the  surplus,  exceeding  the  sum  due  and  to  be-  rogate's  coiirt  withm  the  stote,  having  juns 

come  due  upon  the  mortgage,  and  the  costs  and  diction  to  issue  them,     (Added  by  L.   1920 

expenses  of  the  foreclosure,  in  like  manner  and  ch.  930,  in  effect  Apr.  15,  1921.) 

with  like  effect,  as  if  the  proceedings  to  fore-  I>eriTatloii.--Code  dv.  proc.,  §  2408..a«  am.  by  L,  1915, 

close  the  mortgage  were  taken  in  an  action,  «J-  ^^  '^^^^^^'^''  ^^'^'^^  '^''^  '"^"^  ^'  *^^ 

brought  in  the  supreme  court,   and  triable  in  '       ' 

the  county  where  the  sale  took  place.    (Added  {  M2.  Delivery  of  certain  ai&daiits  to  pur- 

by  L.  1920,  ch.  930,  in  effect  Apr.  15,  1921.)  chaser. 

l>eriTatloii.--Code «v- P~«'. * 2rt?*kr?*^"lS'«?*!i  Each  county  cl»k  and  repsteit  in  this  state 

SS'bynSTU^ehToJ:        '•**•'       *  in   whose  office,   affidavits  in  foreckwure   i 
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mortgagefl  by  adyertiflenient,  or  the  certified  §  5T1.  Contents  of  petition, 

eopies  thereof,  have  been  or  ^all  be  filed  and  Xhe  petition  must  be  in  writing,  and  verified 

recorded  pursuant,  to  the  provinons  of  this  by  the  affidavit  of  the  petitioner,  to  the  effect, 

article  is  hereby  authorised  to  deliver  the  same  that  the  matters  of  fact  therein  set  forth  are 

to  the  purchaser  of  the  mortgaged  property  true.    It  must  contain: 


on  the  foreclosure  sale,  and  such  purchaser 
shall  be  entitled  to  such  delivery.  (Added  by 
L.  1920,  ch.  930,  in  effect  Apr.  15,  1921.) 


Derltaltoii. — Code  civ.  proo.,  §  2406a.  u  added  by 
L.  1900,  oh.  06,  without  change;  origiiiaUy  reviaed  frcMn 
t.  1900,  ch.  223,  i  1. 


1.  A  description  of  the  real  property,  and  a 
statement  of  the  petitioner's  mterest  therein, 
and  of  such  other  tacts  as  show  that  the  case  is 
within  the  provisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  believes 
that  the  person,  upon  whose  life  the  prior  estate 

>  «*•    A     «•    x2        t  *t.-     -*•  1    J ^^^^^^^    depends,  is  dead,  together  with  a  statement  of 

§668.  Apphcation  of  this  article  to  mortgages    ^j^^  groiiids  upon  which  the  petitioner's  belief  is 

of  the  state.  founded.    (Added  by  L.  1920,  ch.  930,  in  effect 

This  article  does  not  affect  any  provision  of  Apr.  15,  1921.) 
law,  inconsistent  therewith,  especially  re- 
lating to  the  foreclosure  of  mortgages  to  the 
people  of  the  state,  or  to  the  commissioners 
for  loaning  certain  moneys  of  the  United  States. 
(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 
1921.) 


DeiifBtlML — Code  civ.  proo.,  §2409.  as  am.  by 
L.  1882.  oh.  890,  without  change;  orisinaUy  revieed  from 
R.  S.,  x»t.  3.  ch.  8,  tit.  15,  \  16. 


ARTICLE  18 

(Article  added  by  L.  1920,  ch.  930,  in  effect  Apr. 

16,  1921.) 

Proceedings  to  Discover  the  Death  of  a  Tenant 

for  Life 

Section  570.  Petition  for  production  of  tenant  for  life. 

571.  Contents  of  petition. 

572.  Service  of  petition  and  Botioe. 

573.  Proceedinss  upon  preeentation  of  petition. 

574.  Service  of  order;  powers  of  court  or  referee. 

575.  Habeas  corpus. 
578.  Report  oi  referee. 

577.  Dismissal  of  petition  when  order  complied 

with. 

578.  When  life-tenant  deemed  dead,  and  peti- 

tioner let  into  possession. 

579.  Commission  to  be  issued  if  life-tenant  is 
without  the  state. 


PeiiiatioiU — Code  civ.  proc.,  §  2303,  without  change; 
orisiiially  revised  from  R.  S.,  ptb  3.  ch.  5,  tit.  8,  §  2,  and 
first  clauiw  of  §  3. 

§672.  Serrice  of  petition  and  notice. 

A  copy  of  the  petition,  including  the  affidavit, 

together  with  notice  of  the  time  and  place  at 

which  the  petition  will  be  presented,  must  be 

potionally  served,  at  least  fourteen  days  before 

Its  presentation,  upon  the  person  required,  by 

tiie  prayer  thoeof,  to  produce  the  tenant  for 

life.    (Added  by  L.  1920,  ch.  930,  in  effect  Apr. 

16, 1921.) 

Dorhrmtlon. — Code  dv.  proo..  {  2804,  without  change; 
ori^ally  revised  from  R.  S.i  pt.  3,  oh.  5,  tit.  8,  re- 
mainder of  i  3. 

(  078.  Proceedings  upon  presentation  of  peti- 
tion. 

Upon  the  presentation  of  the  petition  and 
affidavit,  with  due  proof,  by  affidavit,  of  service 
of  a  copy  thereof,  and  of  the  notice,  if  sufficient 
cause  to  the  contrary  is  not  shown  by  the  ad- 
verse party,  the  court  must  either  issue  a  com- 
miasion,  as  prescribed  in  the  following  sections 
of  this  article;  or  make  an  order,  directing  the 
adverse  party,  at  a  time  and  place  therein  spec- 


ified, before,  the  oomi;,   or  a  referee  therein 

580.  OenSuTro^SSSSTiespecting  the  oommis-    designated,  to  produce  the  person  upon  whose 

sioQ..  life  the  prior  estate   depends,   or,    m   default 

thereof,   to  prove  that  he  is  living.     (Added 
by  L.  1920,  ch.  930,  in  effect  Apr.  15,  1921. )| 

Dorhrmtlon. — Code  civ.  proc.,  §  2305,  without  change; 
(Mi^nally  revised  from  R.  8.,  pt.  3,  eh.  5,  tit.  8,  S  4. 


581.  Petitioner  to  give  noCioe  of  its  execution. 

582.  Execution  thereof . 

583.  Proceedings  on  return  of  commisiion. 

584.  Costs.  « 

585.  Property ;wheniestored. 

586.  Remedy  of  person  evicted  for  rents  and 

profits. 

587.  Order  not  oonohisive  in  ejectment. 


§570.  Petition  for  production  of  tenant  for 
tile. 

A  person  entitled  to  claim  real  property, 
after  death  of  another  who  has  a  prior  estate 
therein,  may,  not  oftener  than  once  in  each 
calendar  year,  apply  by  petition  to  the  su- 
preme court,  at  a  special  term  thereof,  held 
within  the  judicial  district,  wherein  the  prop- 
erty, or  a  part  thereof,  is  situated,  for  an  order, 
directing  the  production  of  the  tenant  for 
life,  as  prescribed  in  this  article,  by  a  person, 
named  in  the  petition,  against  whom  an  action 
of  ejectment  to  recover  the  real  property  can 
be  maintained,  if  the  tenant  for  life  is  dead  or, 
where  there  is  no  such  person,  by  the  guardian, 
hud^and,  trustee,  or  other  person,  who  has,  or 
is  entitled  to^  the  custody  of  the  person  of  the 
tenant  for  life,  or  the  care  of  his  estate. 
(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 
1921.) 

Derivation. — Code  civ.  proo..  §  3302,  iHthout  change; 
originally  revised  from  R.  S.,  pt.  3,  ch.  5,  tit.  8.  §  1. 


{  874.  Senrice  of  order;  powers  of  coiu-t  or 
lefefee* 

Where  an  order,  requiring  the  production  of 
the  tenant  for  life,  or  proof  that  he  i.<  livin^^  is 
made  as  prescribed  in  tne  last  section,  a  c(>rtiho<l 
copy  thereof  must  be  served,  at  least  fourteen 
days  before  the  time  therein  specified,  upon 
the  person  required  to  make  the  production  or 
proof,  or  upon  his  attorney.  Upon  presentation 
of  proof  of  service,  by  affidavit,  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in 
the  order,  or  at  the  time  and  place  to  which 
the  hearing  may  be  adjourned,  hear  the  allega- 
tions and  proofs  of  the  parties,  respecting  the 
identity  of  any  person  produced,  with  the  i)er- 
son  whose  death  is  in  question;  or,  if  the  latter 
person  is  not  produced,  respecting  the  reasons 
for  the  failure  to  produce  him,  and  whether  he 
is  living.  Where  a  referee  is  appointfM^l,  he  has 
the  same  powers,  and  is  entitled  to  the  same  com- 
pensation, as  a  referee  appointed  for  the  trial 
of  an  issue  in  a  civil  action  in  a  court  of  record . 
(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 
1921.) 
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DeriTAiion.— Code  dv.  pffoc.,  f  2300.  without  obange  §  679.  Commission  to  be  issued  if  life-temmt 

of  Bubstance;  originally  revised  from  R.  S.,  pt.  3,  ch.  5,  ^  without  the  Stftte. 

tit.    8,    §  6.  -rm  \        M                                      m              •                    *       «                                               •                  * 

If  before  or  at  the  time  of  the  presentation  of 

$  676.  Habeas  corpus.  ^^f  referee's  report  to  the  court,  or,  where  a 

•   .                  ,       m  J     -x  i.    i.u    «  ..:  r  ^4.: referee  is  not  appointed,  at  any  time  l)efore  the 

If  It  appears,  by  affidavit,  to  the  satisfaction  ^^  ^^^  -^  ^    the  party,  upon  whom  the 

of  the  court,  that  the  ^rson  required  to  be  ^^j^j^^    ^^^  ^^^1^    J^  g^^ed^    presents  to 

produced  is  imprisoned  within  the  state,  for  any  ^j^^  ^^  presumptive  proof,  by  affidavit,  that 

cause,  except  upon  a  sentence  for  a  felony,  or  is  ^^          ^^^  ^,j^^  ^^^  ^^  i^  question,  is,  or 

kept  or  detained,  withm  the  state,  by  any  per-  ^^^^           '  ^^  ^   j^^  ^^^     without  the  sUte, 

son,  the  court  may,  either  before  or  after  making  ^^^  ^^  ^^^  ^^^  ^^  ^^.      requiring  the  peti- 

the  order  for  production,  issue  a  writ  of  habeas  ^^^^^^  ^^  ^^y.^  ^^^  ^  commission,  directed  to  one 

corpus  to  bring  him  before  it,  or  before  the  r^-  ^^  ^^^^  persons,  residing  at  or  near  that  place, 

eree,  as  the  case  requir^.    Thewrit  must  be  ^^^^^^  designated  in  the  order,  or  to  be  appointed 

served  and  executed,  and  disobedience  thereto  *                      .»-«'»' 


may 
pus 

detention  of  a  pi  isoner     (Added  by  L.  1920,  ch.  SIcrte^imony'Tl^cti^  Ws^^^^          as  th^ 

930,  m  effect  Apr.  15,  1921.)  psTtieB  produce.     The  order  must  afco  direct 

Dcrlvatkm.— Cod«  eiv.  proc.,  §  2807,  without  change ;  that  the  proceedings  upon  the  peti  tion  be  staved, 

originally  reviaed  from  R.  S.,  pt.  3.  ch.  5.  tit.  8,  fi  7.  ^^j^j. jj  ^j^^  return  of  the  commission ;  and  that  the 

petition  be  dismissed,  with  costs,  unless  the 
§  676.  Report  of  referee.  petitioner  takes  out  the  commission  within  a 
The  referee  must  deliver  his  report  to  the  time  specified  in  the  order,  and  dih'gently  pro- 
petitioner,  or  file  it  with  the  clerk,  within  ten  cures  it  to  be  executed  and  returned,  at  his  own 
days  after  the  case  is  clos^.     He  must  state  expense.    (Added  by  L.  1920,  ch.  930,  in  effect 
therein,  whether  any  person  was  or  was  not  pro-  Apr.  15,  1921.) 

duced  before  him,  as  being  the  person  whose  DerfTstloii.— Code  civ.  proc.,  1 23ii,  without  change: 

death  is  in  question.    He  must  append  thereto,  originaHy  revised  from  R.  a.  pt.  3,  ch.  5.  tit.  8,  |  ii. 

in  the  form  of  depositions,  the  proofs,  if  any,  .  .__     .,          ...                ^     ^ 

respecting  the  identity  of  any  person  so  pro-  .§^0.  General  provisions  respectmg  ttie  com- 

duced,  with  the  person  whose  death  is  in  ques-  nusslon. 

tion;  or  if  no  one  is  so  produced,  upon  the  ques-  It  is  not  necessary,  unless  the  court  specially 

tion  whether  the  latter  person  is  living.  He  must  so  directs,  that  the  witnesses  to  be  examined 

also  state,  in  his  report,  his  conclusions  upon  the  should  be  named  in  the  commission,  or  that 

questions  controvertea  before  him,    (Added  by  interrogatories  should  be  annexed  thereto.    The 

L  1920,  ch.  930,  in  eflFect  Apr.  15, 1921 .)  commission  must  be  executed  and  returned,  and 

DeriTmtlon.-Code  civ.  proc.  §  2308.  without  change;  the  deposition  taken  must  be  filed  and  used,  as 

originally  reviaed  from  R.  S.,  pt.  3,  ch.  5,  tit.  8. 1 8.  prescribed  by  law  for  depositions  taken  without 

the  state  for  use  within  the  state,  except  as  other- 

J  677   DisnUss.1  of  petition  when  order  com-  ryV^^'^'^:t!^:^%^ftl9A'^f'''^ 

plied  Wltn.                                          .          -    .  Derlvstloa.— Code  civ.  proc,  { 2312,  without  change 

If  It  appears,  to  the  satisfaction  of  the  court,  of  substance, 

upon  the  referee's  report,  and  the  proofs  thereto  •  .-4    «  x:-j         ^    •         ^       z  -^           ^ 

appended ;  or,  where  a  referee  is  not  appointed,  5  Wl.  Petitioner  to  give  notice  of  its  execution. 

upon  the  allegations  and  proofs  of  the  parties  The  petitioner  must  give  to  the  adverse  partj', 

before  the  court;  that  the  party,  required  to  or  his  attorney,  written  notice  of  the  time  when, 

produce  the  tenant  for  life,  or  to  prove  his  exist-  and  the  place  where,  the  commissioner  or  com- 

ence,  has  fully  complied  with    the  order,  the  missioners  will  attend,  for  the  purpose  of  exe- 

court  must  make  an  order  dismissing  the  peti-  cuting  the  commission,  as  follows: 

tion,  and  requiring  the  petitioner  to  pay  the  1.  If  the  place,  where  the  commission  is  to  be 

costs  of  the  proce^ings.    (Add^  by  L.  1920,  executed,  is  within  the  United  States,  or  the 

ch.  930,  in  effect  Apr.  15, 1921.)  dominion  of  Canada,  he  must  give  at  least  two 

DertTatloil.— Code  civ.  proc.  1 2309.  without  change:  ™^'^^.' ^^^*?f/.               r  *u    tit    x  t   j-     •  i      j 

originaUy  reviaed  from  R.  S.,  pt.  3.  ch.  6.  tit.  8.  §  9.  2.  If  it  IS  Within  any  of  the  West  India  islands, 

he  must  give  at  least  three  months'  notice. 

§  678.  When  life-tenant  deemed  dead,  and  3.  In  everv  other  case,  he  must  give  at  least 

petitioner  let  into  possession.  four  months  notice. 

It    L                 t^^  *k«  ^«f««^'o  *^«w^w    ^,  Notice  may  be  given,  as  required  by  this  seo- 

If  It  appears,  from  ^^^J^^^XJ^^'JJ  tion,  by  serving  it  as  prescrihred  by  law  for  the 

upon  the  hefurmg  before  the  P^urt^that  the  per-  g^rvice  of  a  pa^r  upon  an  attorney,  in  a  civil 

son,  upon  whose   if e  the  P^ior^te  depends^  ^^^^^  j^  the  su^eme  court.  (Added^r  L.  1920, 

was  not  oroduced;  and  If  the  party  r«juire^^  ch.  930,  in  effect  Apr.  15, 1921.)     . 

produce  tim   or  to  ^^^                             has  not  p^^^^^.^code  civ.  p;oc,  1 2313.  without  change 

proved,  to  the  satisfaction  of  the  court,  that  he  ^f  substance;  originaUy  rev&ed  from  R.  8..  pt.  3,  chTs. 

is  living;  a  nnal  order  must  be  made,  declaring  tit.  8.  §  12. 

that  he  is  presumed  to  be  dead,  for  the  purpose  «        ^.       *t.        * 

of  the  proceedings,  and  directing  that  the  peti-  §  »«.  Execution  thereof. 

tioner  be  forthwith  let  into  possession  of  the  The  commissioner  or  commissioners  possess 

real  property,  as  if  that  person  was  actually  the  same  powers,  and  must  proceed  in  the  same 

dead.    (Added  by  L.  1920,  ch.  9^30,  in  effect  Apr.  maimer,  as  a  referee,  appointed  by  an  order  re- 

15,  1921.)  quiring  the  production  of  the  tenant  for  life,  or 

DertT»tion.-^ode  civ.  proc.  5  2310.  without  change;  Vrooi  of  his  existence;  except  that  they  cannot 

originally  revised  from  R.  s..  pt.  3.  ch.  5,  tit.  8. 1 10.  proceed,  unless  a  person  is  produced  before  them, 
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as  being  the  person  whose  death  is  in  question.  {  6S7.  Orde 

The  return  to  the  commiasion  must  expreeely  \  flnal  orde 

state  whether  any  pssoD  waa  or  was  not  ao  tiple^  awardinj 

produced.    The  testimony,  respecting  the  iden-  of  real  propcr 

tityof  aperaonsopioduoed,  mu«t  be  taken,  un-  jq  ^q  action  o 

leflB  otho^vise  specially  directed  bv  the  court,  m  by  the  person 

prescribed  by  law.  Cor  taking  the  deposition  of  a  ^  prracribed 

witness  upon  oral  JnterrogatMies;  except  that  it  death  of  the  t 

is  not  necessary  to  give  any  other  notice  of  the  estate  dependi 

time  and  place  of  examination,  than  that  pre-  effect  Apr,  15, 

scribed  in  the  last  section.     (Added  by  L.  1920,  Deri«tloa.— - 
ch.  930,  in  effect  Apr.  15,1921.) 


.  ,___.,  12314.  without  chuse 

ol  mbnuse;  origiiikUy  nvUed  from  R.  6.,  pt.  3.  ab.  S. 
tit.  8, 1 13.  in  i»rt. 

.  .«   ,.         J.                         <  (Article  added 

J  683.  Proceedinfs  on  rettim  ot  commiMum. 

Upon  the  return  of  the  commission,  the  pro- 

ceedtnga  are  the  same  as  upon  the  report  ot  a  Proeeedinga  li 

referee,  as  prcscHbed  in  sections  five  hundred  orinc 

and     seventy-seven    and  five    hundred    and  g^^on  ggo.  p«i 
seventy-eight  of  this  chapter;    but  the  court 

may,  in  its  discretion,  receive  additional  proofs  ^^-  ^°° 

from  "either  party.    (Added  by  L.  1920,  ch,  iS;-  SS" 
930,  in  effect  Apr.  15,  1921.) 

DatTBtiDa.— Code  av.  proc..  |  MIS,  without  chtAn  S  6W.  Pstit 

of  nibnuoe;  orifiully  ■  lufaMitute  f«  R.  B..  pt.  3.  chTS.  aumorlty  tO  a) 

tit-  8.  H  14-ie,  »d  r.n»i»d«  ot  1 13,  ^^^  ^„  j 

tSSLCMtS.                            _  or™?^on' 

Where  costs  of  a  fecial  proceeding,  taken  as  q^  ^^e  commit 

prescribed   in   this  article,   are  awarded,   they  ual  drunkard 

must  be  fixed  by  the  court  at  a  groaa  sum,  not  ^^  ^^  ^^jg  qq^', 

exceeding  fifty  dollars,  in  addition  to  disburse-  (jjg  ^^  prop« 

menta.    Where  provision  ia  not  specially  made  in  agree  to  a  part 

this  article  [or  the  award  of  coats,  they  may  be  g^i,  a,pplicatii 

denied,  or  awarded  to  or  against  either  party,  as  competent  pei 

justice  requires.     (Added  by  L.  1920,  ch.  930,  „  g(^f~  instit 

m  effect  Apr.  15,  1921.)  notj^e  of  such 

DnltallBB. — Code  civ.  proo..  I  23IS.  without  fbuin;  <iiiTu>rinli>ni1pn 

™i.-»  „._  ,.,.  ».  I  ..  ,.  *.  ..  ...  I  1 18.   -  'K  taSg 

.  .».    T»_      ^^   —I           .J           '  atitution  wher 

iBM.  PropBrtr;**en  restored.  (5^^^.    (Adde( 

The  poBseasion  of  real  property,  which  has  Apr.  15,  1921. 

been  awarded  to  the  petitioner;  as  prescribed  in  Dertiatlon.— 

this  article,  upon  the  presumption  of  the  death  L.  ism.  .cJ^WB. 

of  the  person,  upon  whose  life  the  prior  estate  "■"*'  "*™"  ^"" 

depends,  must  be  restored,  by  the  order  of  the  s  gji,  Conti 

court,  to  the  person  evicted,  or  to  his  heirs  or  u     v,'   n 

legal  representatives,  upon  the  petition  of  the  .."i      ^".^ 

latter,  and  proof,  to  the   satisfaction  of  the  "'Tf  '^      1* 

court,  that  tlie  peraon  presumed  to  be  dead  is  ?°<*  ^P^  P*^ 

living.    The  proceedinga  upon  auch  an  applica-  '"terests  01  ti 

tion  are  the  wme,  as  ^res^hed  in  this  wticle,  '^'^^  '''f  P" 

upon  the  application  of  the  person  to  whom  """^i  *"*'  "u 

possession  ia  awarded.    (Added  by  L.  1920,  ch.  <»"«  m»y  o™ 

m.  in  effect  Apr.  15,  1921.)  fV^Jl  *f*^ 

DirtTattoii.-Code  civ  proc    [2317   without  ^h,n„-  iA<*ded  by  L. 

ori«in»llyteYiiBdfnBnR.'8.,pt.'3,ch.5,'lit.8.i  19.            '  1021.) 


i  U6.  Remedy  of  person  evicted  for  rents  and  l^'^^ 

A  person  evicted,  as  prescribed  in  this  article,         *  ^^'  "*'' 
may,   if  the  presumption,   upon    which   he  ia         Ifi  after  inqi 

evicted,  is  erroneous,  maintain  an  action  against  tion,  by  a  refe 

the  person  who  has  occupied  the  property,  or  the  opinion  th 

his  executor  or  adminiatrator,   to  recover  the  the  idiot,  luns 

rents  and  profits  of  the  property,  during  the  promoted  by  t 

occupation,  while  the  peraon,  upon  whose  life  authorising  th 

the   prior   estate   depends,    ts   or   was   living,  tion  proposed, 

(Added  by  L.  1920,  ch.  930,  in  effect  Apr,  15,  of  the  idiot,  I 

1921.)  execute  releas 

DerintlM.— Coda  dv.  proc.,  I  2318,  without  chuce:  "  "'*'■  ?■"  "^ 

orifiiullv  nviHd  Irom  R.  S..  pi.  3.  eh.  S,  tit.  S,  |  20,  shares  of  the 

an 
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common.  The  court  may,  in  its  discretion,  for  §  (08.  Effect  of  releases. 
the  furtherance  of  the  interests  of  said  infant,  Releases  so  executed  have  the  same  validity 
idiot,  lunatic,  or  habitual  drm^ard.  direct  pax-  and  effect,  as  if  they  were  executed  by  the  i>er- 
tition  to  be  so  made  as  to  set  off  to  him  or  th^  gon  in  whose  behalf  they  are  executed,  and  as  if 
his  or  their  share  in  common  with  any  of  the  theinfantwasof  full  age,  or  the  idiot,  lunatic,  or 
other  owners,  provided  the  consent  in  writing  habitual  drunkard  was  of  sound  mind,  and  corn- 
thereto  of  such  owners  shall  be  first  obtained,  petent  to  manage  his  affairs.     (Added  by  L. 

DcriYatioii. — Code  civ.  proc.,  $  1G92,  as  am.  by  L.  1886,  DcfltvmtlDii* — Code  dr.  pioe.,  1 1503,  without  ohance: 

ch.  208,  without  chancy:  originally  revised  from  R.  S.,  origiiially  revised  from  R.  S.,  pt.  3,  oh.  5,  tit.  8^  88a,  ami 

pt.  3,  ch.  5.  tit.  3,  fi  87, 89.  in  part.  part  of  f  91. 
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L.  1909,  CH.  SB. 
Bferred  from  code  civ.  proc.,  by  L.  1920,  ch.  929,  i 

iiuttonbycomptronerof  )iioii«]'  whom  reodved,  the  anw 

paid  Into  court  and  a  deecrii^tion  of  t 

Uer  may  examine  the  books,  property  received,  if  ai 

■™nmi*  luiu  vouohere  of  every  bank  and  truat  "f  interest;  also  the  ds 

company  or  other  depository  or  of  any  public  ^"^   °^^   '■"   paymen 

official   m   the   sUte,   in   anywise   relating   to  amounts  of  payments  th 

moneys  and  securitiea  paid  into  court,  under  Pwai  "^  <"  *°?*,"?*j°i 

an  order  of  any  court  of  record  or  directed  to  ^ent,  if  any.    (Added  b 

be  paid  into  court  by  statute;  and  where  the  ™^<^  Apr.  15,  1921.) 

same  baa  not  been  paid  to  the  chamberlain  of  DettoatlBB,— Cods  oSt.  prt 
the  city  of  New  York  or  to  any  county  treasurer 

of  the  state,  the  comptroller  upon  application  j  U-e.  animal    repor 

duly  made  ahall  be  entitled  to  an  order  direct-  custodian  of  court  fundi 

ing  the  payment  and  tranrfer  of  all  such  money  ^very  treasurer  or  fit 

and  seeuntiea,  from  any  such  bank,  trust  com-  ■    u:_  .t™.-  „.  noi.<««i< 

pany,  depository  or  pufelic  official  to  the  treaa-  '°  ^'L' &  a  |S^^ 

urer  of  tSTproper  county,  and  in  t^ie  citv  of  ^,X J^^,  =^  oth^ 

New  York  to  the  city  chamberlain.    (Arfded  Sl^t*f  jn'to  Murt  iS. 

by  L.  1920,  ch.  929,  in  effect  Apr.  15,  1921.)  on^Xih^^   mX 

D«rt™«t«.-Cod.ciT.p™.,  1 7M-*  without  chuc.  comptroller  at  the  time 
manner   which   he  may 

S  44-b.  Title  of  succeaaor  of  custodian  of  »  true  sUtement  of  his 

court  funds.  ceding  year  or  from  the 

On  the  expiration  of  the  official  term  of  a  This  report  must  be  vi 

public  officer,  or  where  a  vacancy  occurs  in  his  ^ch  officer,  and  must  I 

office,  by  death  or  o^ierwise,  all  public  stock,  certificate  <k  the  proper 

bonds,    mortgages,    and    other   securities    de-  trust  company,  stating 

podted  into  court  and  held  by  him,  vest  in  hia  deposit  with  such  oorpo 

successor  in  office;  and  all  money  paid  into  bajik,  bank  or  trust  o 

court  and  deposited  in  a  bank,  trust  company  possession,  pursuant  to 

or  other  depository,  to  his  credit,  vests  in,  and  record,   money,   boods, 

must  be  carried  to.  the  account  of  his  successor  any  other  securities  or 

in  office.    (Added  by  L.  1920,  ch.  929,  in  effect  not  firat  dniosiled  in 

Apr.   15,   1921.)  provisions  of^  section  on 

■Mrtratln.— Coda  aiv.   ptdc.,   (TM,   biiMdiinMl  to  four  of  the  civil  practi 

iaclad*  nay  (nutwfiiio  ol  court  [undi.  each  year,  make  a  repor 

such  time  as  he  shall  pi 

S  4i-c.  Deposit  of  funds  or  money  paid  into  ratety  for  each  case  the  : 

court.  title  of  the  action  or  proi 

All  funds  or  moneys  paid  into  court  shall  be  receipt,   from  whom   re 

deposited  in  such  savings  bank,  trust  company,  ceived,  the  amount  of  m 

bank,  banking  association  or  with  such  banker,  t"""  ■•'  *''*  securities  oi 

as  shall  be  designated  by  the  state  comptroller,  addition   of  interest   an 

as  soon  as  received  by  the  custodian  thereof,  vestment,  the  amount  i 

But  the  money  must  be  deposited  in  the  county  'be  report,  the  date  ai 

whffl^  the  fund  belongs,  where  it  can  be  done  """er  directing   paymM 

coDveniently  and  safely  and  with  advantage  amounts  of  pa3'mentB  th 

to  the  parties  intereeted.    (Added  by  L.  1920,  """^e    Every  officer,  or 

ch.  929,  in  effect  Apr.  15,  1921.)  mentioned   in   this  aecti 

Dertmuan—Cod.  o»,  p™o..  1 748.  without  obua.  o(  additional  report  to  the 

■ubnuoe.  court  at  such  time  and 

be  required.     (Added  b 

£M-d.  Custodian's    books    of    account    of  effect  Apr.  15,  1921.) 

court  funds.  Dtriratlan.— Code  eiv.  pi 

Every    officer    having    charge    of    moneys,  "uwunoe. 

securities  or  other  property  in  the  custody  of  .               , 

the  court,  shall  keep  a  book  or  books  in  which  ^  i  **-•■  Annual  report 

he  shall  make  an  exact  account  thereof.    Such  by  custodiom  of  court  ( 

book  or  books  shall  state  the  name  of  the  court.  On  or  before  the  firs 

the  title  of  the  case,  the  date  of  recdpt,  from  each  year  the  county  trc 
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art.  2 


and  the  chamberlain  of  the  city  of  New  York  him  to  the  credit  of  any  action  or  proceeding, 

shall  file  a  report  duly  verified  with  the  ap-  specifically  stating  the  securities  hi  which  the 

pellate  division  of  the  supreme  court  of  the  moneys  so  ])aid  into  court  are  invested  or  the 

department  in  which  the  county  is  embraced  depositories  in  which  such  moneys  are  deposited, 

containing  a  statement  of  all  moneys  in  his  (Added  by  L.  1020,  ch,  929,  in  effect  Apr.  15, 

hands  on  the  first  day  of  January  preceding  1921.) 

that  have  been  paid  into  court  or  received  by  DcrlTatlMi.— OohmyI  rules  of  practice,  68. 

tin 
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a  C.   P.   A.,  i  lOIla,   i  1410,   subd.  ^ort  to  secure  Buch  ot 

jtopaty  1.,  1 232:  penal  1.,  S  2040;  i^plicatkm  is  made  in  g 

k   City  municipa]   court  code,   { 6,  wiu  abide  by  and  comp 

<  17.)  proviaona  prwcribed  b^ 

ingfl  to  TMtmt  the  possesion  of  r«^    ^l^ii?^  ™    ^r^^** 


*•*•■'                            .  f  S.  Tenas  «nd  condi 

dJMtkm. — The  proviuons  of  this  act  contintiuiK  atMj. — Such 

y  only  to  a  summary  proceeding   in  and  continue  deotive  ol 

Le  fiiBt  class  having  a  population  of  that  the  person  against 

n  or  le«B  to  recover  tue  possession  is  made  snail  make  a  d 

es   occupied   /or   dwelling   purpoees,  entire    amount,    or   sucl 

I  a  room  or  nx>ms  in  a  hotel,  lodging  from  time  to  time,  as  the 

rooming  house,  upon  the  ground  that  may  direct,  for  the  occu 

ant  ia  holding  over  and   continuii^  for  the  penod  of  the  sta; 

on  of  the  premises  after  the  expiration  he  was  liable  as  rent  for  I 

1,  without  permission  of  the  landlord,  prior  to  the  expiration  c 

govern  such  a  proceeding  notwith-  plus  such  additional  amoi 

he  provisions  of  anygeDeral  or  special  judge  or  justice  may  dete 

liatent  herewith.     Trie  relief  hereby  such  deposit  shall  also  i. 

ihall  be  in  addition  to  relief  provided  prior  to  the  period  of  the 

;her  act  the  provisions  of  which  are  such  deposit  shall  be  de< 

sistent    ha«with.     This   act   being  jud^  or  justice  at  the  h 

■  legislation,  its  provisions  shall  be  cation  for  the  atay,  aD 

wnstrued  to   cany   out  the  intent  shall  be  final  and  condi 

rhis  act  as  amended  shall  not  apply  amount  of  such  deposit,  f 

Duilding  in  the  course  of  construction  ahall  be  paid  into  court 

ne  this  amendment  takes  effect  or  in  such  instalments,  if  ai 

d  thereafter.    (Amended  by  L.  1620,  or  justice  may  direct.    A 

I  effect  Sept.  27,  1920.)  be  kept  of  Uie  amount 
proceeding,  and  all  su( 

ect  of  petition. — The  pres^tation  of  deposited   in   a   bank   o 

.  in  such  a  proceeding  to  a  court,  ahall  be  subject  to  the  cl 

justice  having  by  law  jurisdiction  court,  if  there  be  one,  or 

ul  be  an  election  by  the  landlord  to  judge  or  justice, 
the  tenancy  which  might  otherwise 
peration  of  law. 

iacretiODar;  stay. — Where  the  final 
uch  a  proceeding  establishes  that  the 
is  holding  over  and  continuing  in 

of  the  demised  premises,  after  the  stay  or,  the  further  ordei 

of  his  term,  witliout  permission  of 

rd,  the  court,  judge  or  justice  making  %  T.  Wairer    ot    act- 

r,  on  application  of  the  occupant,  lease  whereby  a  lessee 

H  or  hia  discretion  and  subject  to  the  provision  of  this  act  ah 

prpscribed   by   this  act,   atay   the  public  policy  and  void. 

f  a  warrant  and  also  atay  any  execu-  {  7.  Effect. — This  act 

llect  the  costs  of  the  proceeding,  for  mediately^  and    shall  b( 

id,  not  more  than  twelve  months,  aa  vember   first,   nineteen 

judge  or  justice,  in  its  or  bis  discre-  two. 

deem  propw,  ,    ,_„    ^  ,«^ ' 

L.  1930,  ch.  136. — An  ac 

dication  for  and  giantinc  of  rtay. —  ^  actions  based  upon 

lication  for  a  stay,  the  court,  judge  *°"*  opproasivo  agreeo 

shaU  hear  the  parti(«,  and  it  upon  IMS  occupied  for  dwd 

ing  it  appears  that  the  premises  de-  ?'.™"  first  class  ot  in 

the  petition  are  used  tor  dwelling  joinfaig  a  City  of  *e  f 

that   the   applicant   cannot   secure  amended  by  J--*™. 

iremiaes   for  himself  and   his  family  *■*•  ™  effect  Aprfl  SO, 

le    neightforhood    similar    to    those  S 1.  Unjust,    unreasoi 

that  he  has  used  due  and  reasonable  agreements  for  the  pa; 
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been  and  being  now  exacted  by  landlords  from  officer  charged  by  law  with  the  duty  of  executing 

tenants  under  stress  of  prevailing  conditions  judgments  to  remove  all  persons  therefrom.   Ser- 

whereby  the  freedom  of  contract  has  been  im-  vice  of  a  copy  of  the  judgment  shall  be  made 

paired  and  congested  housing  conditions  result-  personally,   or   if  personal  service  •  cannot  be 

mg  therefrom  have  seriously  affected  and  en-  made,   by  leaving  the  same  at  the  residence 

dangered  the  public  welfare,  health  and  morals  of  the  defendant    with    a    person  of  proper 

in  certain  cities  of  the  state,  and  a  public  emer-  age. 

gency  existing  in  the  judgment  of  the  legislature  }  6.    If  in  any  action  for  rent  or  rental  value, 

y  reason  thereof,  it  shall  be  a  defense  to  an  the  issue  of  fairness  and  reasonableness  of  the 

action  for  rent  accruiuK  under  an  agreement  amount  demanded  in  the  complaint  be  raised 

for  premises  in  a  city  of  the  first  class  or  in  a  by  the  defendant,   he  must  at  the  time  of 

city  in  a  county  adjoining  a  city  of  the  first  answering  deposit  with  the  clerk  such  sums  as 

doBB  occupied  for  dwelling  purposes  that  such  equals  the  rent  or  rental  value  of  the  premises 

rent  is  unjust  Mid  unreasonable  and  that  the  in  arrears  computed  at  the  monthly  rate  of 

agreement  under  which  the  same  is  sought  to  the  i«it  last  paid  or  reserved  as  the  monthly 

be  recovered  is  oppressive.    But  such  defense  ^nt  in  the  agreement  under  which  he  obtained 

shall  not  be  allowed  if  it  appear  that  the  de-  possession  of  the  premises.    If  the  d^oidant 

fendant  pursuant  to  the  terms  of  such  agree-  fail  to  make  such  deposit,  the  court  shall  strike 

ment   has   paid   after  the   commencement  of  out  the  denial  or  defense  raising  such  issue, 

the  term  and  after  this  section  as  amended  Wh^e  the  defendant  is  obliged  to  deposit  a 

takes  effect  three  successive  monthly  instal-  gum  computed  at  the  monthly  rate  of  the  rent 

ments  of  rent,  which  accrued  under  such  agree-  last  paid,  the  cleric  shall,  on  demand  by  plain- 

™^^*"  tiff,  pay  to  the  plaintiff  the  amount  so  deposited, 

§  2.  Where  the  answer  contains  the  defense  and   thereafter   during  the   pendency   of   the 

mentioned  in  section  one  of  this  act  and  the  action  the  defendant,  on  demand,  shall  pay 

deposit  provided  for  by  section  six  has  been  such  monthly  rent  directly  to  the  plaintiff,  on 

made,  the  plaintiff  within  five  days  after  the  the  first  day  of  each  monthly  rental  period, 

filing  of  the  answer  or  within  such  time  as  the  Where  the  defendant  is  obliged  to  deposit 

court  upon  good  cause  shown  may  determine,  a  sum  computed  at  the  rate  reserved  as  the 

shall  file  with  the  clerk  of  the  court  a  verified  monthly  rent  in  the  agreement  under  which 

bill  of  particulars,  setting  forth  the  gross  in-  he  obtained   possession  the  plaintiff   on   five 

come  derived  from  the  building  of  which  the  days'  notice  to  the  defendant  may  apply  to 

premises  in  question  are  the  whole  or  a  part:  the  court  for  an  order  peimitting  him  to  with- 

the  number  of  apartments  in  the  building  ana  draw  such  deposit  or  such  part  thereof  as  the 

the  number  of  rooms  in  each  apartment,  and  court  may  direct  pending  the  final  determin- 

the  number  of  stores  in  such  building;  the  rent  ation  of  the  action  and  thereafter  during  the 

received  f6r  each  such  apartment  or  store  for  pendency  of  the  action  the  defendant  on  demand 

the  period  of  one  year  last  past;  the  consider-  shall  pay  a  proportionate  amount  monthly  on 

ation  paid  by  the  landlord  for  the  building,  if  the  first  day  of  each  •  monthly  rental  period 

he  be  the  owner  thereof,  or  if  he  be  a  lessee  the  to  the  plaintiff  and  shall  deposit  with  the  clerk 

rent  agfeed  to  be  paid  by  him;  the  assessed  the  difference  between  such  monthly  payment 

valuation  of  the  property  and  the  taxes  for  and  the  amount  so  reserved  in  such  agreement, 

the  current  year;  the  annual  interest  charge  Money  heretofore   deposited   in    court   by    a 

on  any  incumbrance  paid  by  the  landlord;  the  defendant  in  such  an  action  shall  be  payable  to 

operating  expenses  with  reasonable  detail;  and  the  plaintiff  in  acbordance  with  the  provisions 

such  other  facts  as  the  landlord  claims  affect  of  this  section. 

his  net  income  from  such  property.    Issue  shall  No  pa^'fnent  need  be  made  by  a  defendant 

'  not  be  deemed  joined  until  the  filing  of  such  to  a  plaintiff  unless  such  plaintiff  shall  at  the 

bill  of  particulars.    Upon  the  plaintiff's  failure  time  of  the  demand  tender  a  receipt  for  the 

to  file  said  bill  of  particulars  within  the  time  amount  demanded.     Any  such  payment  and 

limited  the  court  upon  motion  of  the  defendant  the  receipt  regaitiless  of  its  terms,  stipulations 

shall  dismiss  the  complaint.  or  qualifications,   shall  he  without  prejudice 

§  3.  Where  it  appears  that  the  rent  has  been  to  the  rights  of  either  party  to  the  action.    If 

increased  over  the  rent  as  it  existed  one  year  the  defendant  refuses  to  make  any  such  addi- 

prior  to  the  time  of  the  agreement  under  which  tional    payment   to   the   plaintiff   during   the 

the  rent  is  sought  to  be  recovered,  such  agree-  pendency  of  the  action  the  court  on  motion  of 

ment  shall  be  presumptively  unjust,  unreason-  the  plaintiff  may  strike  out  the  denial  or  de- 

able  and  oppressive.  f ense  raising  the  issue  of  fairness  and  reasonable- 

§  4.  Nothing  herein  contained  shall  prevent  ness  of  the  amount  demanded  in  the  complaint, 

the  plaintiff  from  pleading;  and  proving  in  such  All  moneys  remaining  in  the  hands  of  the  clerk 

action  a  fair  and  reasonable  rent  for  the  prem-  to  the  credit  of  the  action  shall  be  applied  to 

jses  and  recovering  judgment  therefor,  or  from  the  satisfaction  of  the  judgment  rendered  or 

instituting  a  separate  action  for  the  recovery  otherwise  disposed  of  as  justice  requires.   Where 

thereof.  a  jud|;ment  is  rendered  for  the  plaintiff  it  shall 

§  5.  If  in  an  action  for  rent  or  for  the  rental  contain  a  provision  that  if  the  same  be  not  fully 

value  of  the  use  or  occupation  of  premises,  the  satisfied  from  the  deposit  or  otherwise  within 

plaintiff   recovers    judgment   by   default,    the  five  days  after  the  entry,  and  service  on  the 

judgment  shall  contain  a  provision  that  if  the  defendant  of  a  copy  thereof,  the  plaintiff  shall 

same  be  not  fully  satisfied  within  five  days  be  entitled  to  the  premises  described  in  the 

after  entry  and  service  upon  the  defendant  of  complaint  and  a  direction  that  a  warrant  shall 

a  copy  thereof,  the  plaintiff  shall  be  entitled  issue  commanding  the  sheriff,  marshal  or  other 

to  the  premises  mentioned  in  the  complaint  officer  charged  by  law  with  the  duty  of  execut- 

and  to  the  direction  that  a  warrant  shall  issue  ing  judgments  to  remove  all  persons  therefrom, 

commanding    the    sheriff,    marshal    or    other  The  plaintiff  shall  be  entitled  to  costs  only  in 

vm 


in  reb 
April  ] 


RENT  LAWS 

cover  the  full  amount  de-  the  actio 

laint.  of  a  city 
bas  been  an  adjudication         }  12.  1 

taJ  value  oi  premises,  auch  apply  to 

etermine  and  be  binding  atniction 

iction  betveen  the  same  teen  hum 

rental  value  of  the  same  after  and 

xiu'ent  period,  unless  the  nineteen 

dant,  as  the  case  may  be,  ,    ^_^^ 

s  which  shall  have  arisen  I"  J-**' 
hich  the  prior  adjudication        ^*  ?" 
eting  the  rental  value  of       Unndn 
«t  in 

court  in  which  the  action  t^*^ 
iiction  to  vacate  a  judg-  ,h.M» 
iefault,  it  diall  have  power  the  lai 
I  an  action  mentioned  in 
I  to  vacate,  amend,  correct 
ess,  judgment  or  warrant  „ 
tice,  fw  any  error  in  form         ^P^S' 

>  grant  a  new  trifJ  upon  hundred 

or  which  a  new  trial  may  ^^''^ 

ipreme  court  in  an  action  three  hu 
eighteen 

appeal  by  the  defendant,  '^^j^y 

e   judgment   and   warrant  Rr-iniji!?, 

unleea  the  defendant  shaU  Pr^h.™ 

k  of  the  court  the  amount  Uw-  T 

I  ther^ter  montUy  until  ^y  a 
in  of  the  appeal  an  amount         5  i    M 

B  rental  computed  on  the  _ '-.i,  , 

It.    The  clo*  shall  forth-  K?°"L, 

tiff  the  amount  or  amounts  y^j^  ^^ 
unless  at 

[|  not  apirfy  to  a  room  or  of  the  t 

iining  one  hundred  twenty-  upon  thi 

or  to  a  lodging  house  or  ^   prece] 

pied  under  a  hiring  of  a  allowed  1 

totheefl 

action   shall   be    brought  the  tens 

ich  such  premises  are  iritU'  movee  fi 

le  brought  in  the  supreme  his  t^tii 

in  the  municipal  court  dis-  aur 

situated,   if  rer 
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CONSTITUTION  OF  THE  STATE  OF  > 

Adopted  November  6,  1894;  amended  and  in  force  Ji 

PREAMBLE  sive  fines  imposed,  nor  si 

We  the  people  of  the  State  of  New  Yoric,    f^!^^??  "^  inflic^, 

grateful  to'IlmiKhtv  God  for  our  freedom,  iS    "^T^^T**'*' ^^"^"«^- 

order  to  secure  its  blessiogB,  do  establish  this       iNrt**tl«B.-Coiut.  I8«,. 

Confllitution. 


ARTICLE  FmST 

..  Panotia  not  u  be  diifrsDchiHd. 

t.  Trial  by  jury, 

k  fY««doDiof  wonbip;  nlisioualibArl 


roida;  dniwcB  ol  Mricultunl  land 


9.  lUihtUiuwaibleindpAtltioiiiillTa 
pool-AflLUnfl  and  gBrabbnc.  laws  t 
10.  EnjbMU. 


a  ol  the  colonial  a 


i».  BUlofrlKhtB. 
Ko  person  shall  be  held 

or  otherwise  infamous  cri 

impeachment,  and  Id  ca: 

actual  aerrice,  and  the  la 

time  of  war,  or  which  thii 

the  consent  of  Congress  ii 

iK     cafiee  of  petit  larceny,  ui 

"•     the  Legislature),  unless  i 

,„.     dicttnent  of  a  grand  jury, 

eoiirt  whatever  the  part; 

"■      lowed  to  appear  and  defe 

counsel  as  in  civil  action: 

subje^'t  to  be  twice  put  in 

offense;  nor  shall  he  be  o 

inal  case  to  be  a  witness  i 

deprived  of  life,  liberty  oi 

't*     process  of  law;  nor  shal 

taken  for  public  use  withe 

DtrlratlDn.— Coiul.  1«48,  a 


19.  Workmon'!  ootnpen«llqn. 

{1.  Peraoiu  not  to  b«  disfranchised. 

No  member  at  this  State  shall  be  disfr»n-    t"^'"*'';' 
chised,  or  derived  of  any  of  the  rights  or  priv- 
iL^e«  Moured  to  any  citiaen  thereof,  unless  by 
theUwoftheland,  or  the  judgment  of  his  peers. 


When  private  property 

Rublic  use,  the  eompcnsai 
)r,  when  such  corapensat 
state,  shall  be  ascertaine( 
Biiprpme  court  with  or  w 
i  2.  Trial  by  jury.  with  a  refirei",  or  by  not 

The  trial  by  jury  in  all  cases  in  which  it  has  missioners  appointed  by 
beat  herBtofor«  used  shall  remain  inviolate  for^  aha"  be  prescribed  by  lai 
ever;  but  a  jury  txial  may  be  waived  by  the  part-  "^  opened  in  the  manner  t 
iesinallciviloawBinthemannertobepreacribed  ™t  in  every  case  the  nee 
bv  law.  the  amount  of  all  dama) 

DalTBttoa.— Conn.,  ISM,  art.  1, 1 2.  ^'  opening  thereof  shall 

a  jury  of  f  reeholderB,  and  i 
i  3.  Freedom  of  worship;  religious  liberty.  with  the  expenses  of  tht 

The  free  exercise  and  enjoyment  of  religioue  Pa'd  by  the  person  to  be 
profession  and  worship,  without  discrimination  properly  for  the  drainage 
or  preference,  shall  forever  be  allowed  in  this  ^'a'  lands  is  declared  tc 
State  to  all  mankind;  and  no  person  shall  be  ren-  general  laws  may  be  paase 
dered  incompetent  to  be  a  witness  on  account  of  p"  <"■  occupants  of  swam] 
his  opinions  on  matters  of  religious  belief;  but  the  to  construct  and  maint 
liberty  of  oon«;ience  hereby  secured  shall  not  be  thereof  necessary  draim 
ao  construed  as  to  excuse  acts  of  licentiouaneH,  uP*)"  the  Itinds  of  others, 
orjustifypracticesinconflistent  with  the  peaceor  tions  on  making  jue 
safety  of  this  State. 

DcrlTBtlon.— Conn.  ISU. art  I.I  ». 


i  1.  Habeas  corpus. 

The  privilege  of  the  writ  of  habeas  corpus 
«ball  not  be  suspended,  unless  when,  in  cases  of 
rebellion  or  invasion,  the  public  safety  m»y  re- 
quire i  ts  suspension . 


together  v 

drainage   may   be  asso^at 

against  any  property  bcni 

special  laws  shal]  be  enac 

Thi-  Itgislature  may  ai 

'landand  properly  th 


I.l*. 

i  B.  BxcesslTe  bait  and  fines. 
Excessive  bail  shall  not  be  required  ni 


g  or  rdocating  parks,  pi 

or  streets:  provided, howe\ 

land  and  property  so  au 

shall  be  no  more  than  sufi 

excea-    building  sites  abutting  i 


■ 


§§  8-19                 CONSTITUTION  OF  THE  STATE  OF  NEW  YORK                     art.  1 

place,  highway  or  street.    After  so  much  of  the  upon  alienation,  reserved  in  an^  grant  of  land' 

land  and  property  has  been  appropriated  for  hereafter  to  be  made  shall  be  void, 

such  park,  puolic  place,  hi^way  or  street  as  is  Dcrlfstloii.— Const.  1846,  vt.  I,  i  15. 

needed  therefor,  the  remainder  may  be  sold  or  .^,^      ,          ,,     ,     ,<».. 

leas^.    (Am.  1913,  1919.)  5  ^*  Pwdnie  of  UuMte  of  Induuaa. 

DerlmtloB.— Const.  18M,  art.  I,  f  7.  Nopurchase  or  contract  for  the  sale  of  lands  in 

^       .  this  State,  made  since  the  fourteenth  day  of 

§  8,  Freedom  of  speech  and  press;  cruninal  October,  one  thousand  seven  hundred  and  scv- 

prosecutions  for  libel.  enty-five*  or  which  may  hereafter  be  made,  of, 

Every  citizen  may  freely  speak,  write  and  pub-  or  with  tne  Indians,  shall  be  valid,  unless  made 

lish  his  sentiments  on  all  subjects,  being  respon-  under  the  authority,  and  with  the  consent  of  the 

sible  for  the  abuse  of  that  right;  and  no  law  shall  Legislature, 

be  passed  to  restrain  or  abridge  the  liberty  of  DeH?Btfon.— Const.  184«.  art.  I,  |  is. 

speech  or  of  the  press.    In  all  criminal  prosecu-  .-*^              ,            ,            ^   ^        ... 

tions  or  indictments  for  libels,  the  truth  may  be  ij^-  Common  Uw  and  acts  of  the  cotoolal 

given  in  evidence  to  the  jury;  and  if  it  shaU  ap-  *^^  s****  legislatures. 

pear  to  the  jurv  that  the  matter  charged  as  libel-  Such  parts  of  the  common  law,  and  of  the  acts 

ous  is  true,  and  was  published  with  good  motives  of  the  Legislature  of  the  colonv  of  New  Yoik,  aa 

and  for  justifiable  ends,  the  party  shall  be  ao-  together  did  form  the  law  of  the  said  colony,  on 

3uitted;  and  the  jury  shall  nave  the  right  to  the  nineteenth  day  of  April,  one  thousand  seven 

etermine  the  law  and  the  fact.  hundred  and  seventy-five,  and  the  resolutions  of 

DcrifBllon.— Const.  1846.  art.  I,  i  8.  the  Congress  of  the  said  colony,  and  of  the  con- 
vention of  the  state  of  New  York,  in  force  on  the 

§  9.  Right  to  assemble  and  petition ;  divorces ;  twentieth  day  of  April,  one  thouaand  seven  hun- 

lotteriet,  pool-seUing  and  gambling,  laws  to  pre-  dred  and  seventy-seven,  which  have  not  sinoe 

vent.  expired,  or  been  repealed  or  altered;  and  su<^ 

No  law  shall  be  passed  abridging  the  right  of  *ct8  of  the  Legislature  of  this  State  as  are  now  in 

the  people  peaceably  to  assemble  and  to  petition  g^^ce,  shall  be  and  continue  the  law  of  this 

the  government,  or  any  department  thereof;  nor  otate,  subject  to  such  alterations  as  the  Legisial 

shall  any  divorce  be  granted  otherwise  than  by  ^^^^  shall  make  concerning  the  same.    But  al- 

due  judicial  proceedings;  nor  shall  any  lottery  or  ^^^^  P*"'*^  ^'  ^^^  common  law,  and  such  of  the 

the  sale  of  lottery  tickets,  pool-selling,  book-  8«a  acts,  or  parts  thereof,  as  are  repugnant  to 

making,  or  any  other  kind  of  gambling  ha'eafter  ^'^^^  Constitution,  are  hereby  abrogated, 

be  aumorized  or  allowed  within  thisState;  and  Derliatioo.— Const.  1846.  art.  1, 1 17. 

the  Legiriature  shall  pass  appropriate  laws  to  j  ^^    q^^^    ^  ^^       ^    ^^    ^    j^^  ^ 

^''^tiS'''^'*^^    ^^           ''"''^''''^  GrVatBritainsincel775;priorgniit8.     ^ 

lLlfmtlon.-Const.  1846.  art.  I.  f  10.       '  .u^l^*°*?  ^  ^^^  ^^?"?  *^'"  ^^^'  °^^  ^^ 

the  km^  of  Great  Britain,  or  persons  acting 

§  10.  Bscheata.  under  his  authority,  after  the  fourteenth  day  of 

Tu^  ««^w.i«  r^t  ♦I,;-  c*«*«  :«  ♦!>«;..  •;«»,♦  ^t  ^,r  October,  one  thousand  seven  hundred  and  scv- 

The  people  of  Uus  Stete,  in  their  rigjit  of  sov-  ^nty-fivi,  shaU  be  nuU  and  void;  but  nothing 

^f!5!iyj..^!i!!!"??!2i^^  conLine<i  in  this  Constitution  sh^dl  affect^ 


^ZTnr.^h.I!L^^                          '  «»^  ««»"1  ^7  «l«rt«^  to  bodies  politic  ibid 

revert,  or^he^tXoth^  people  corporate,  by  Kim  or  them  made  liSon  that 

iMn?BaM.~coBst.  1846,  art.  1,  f  11,  ^y.  ^^  gjjjji  jjif^j,  ^y  ^^  pantB  or  charters 

§  11,  Feudal  tenures  abolished.  "T  T*^  *?  ^J*  ^^^iL  ?f  •  ^  ^^"S?*  ^'"^ 

aTw    J  iT          ^            J          ..          '.^  under  ite  authority;  or  shall  impair  the  obhga- 

All  feudal  tenures  of  every  desmption,  with  tion  of  any  debts,  contracted  by  the  State  ot 

aU  their  incidente,  are  declared  to  be  abolished,  individuals,  or  bodies  corporate,  or  any  other 

saving  however,  all  rents  and  services  certain  rights  of  property,  or  any  suita,  actions,  rights 

which  at  any  time  heretofore  have  been  lawfully  of  action,  or  other  proceedings  in  oourtsof 

created  or  reserved.  justice. 

DeH¥a«toii.-Const.  1846.  art.  1, 1 12.  I>«tlfallea.— Const.  1846.  a^^.  1. 1 18. 

§  IS.  Allodial  tenures.  §  18.  Damages  for  injuries  causing  death. 

All  lands  within  this  State  are  declared  to  be  The  right  of  action  now  existing  to  recover 

allodial,  so  that,  subject  only  to  the  liability  to  damages  for  injuries  resulting  in  death,  shall 

escheat^  the  entire  and  absolute  property  is  never  be  abrogated;  and  the  amount  recoverable 

vested  in  the  owners,  according  to  the  nature  of  shall  not  be  subject  to  any  statutory  limitation, 

their  respective  estates.  Derifmtton.— New. 

DerlfmMoD.— Const.  1846.  art.  I,  f  13. 

S  19.  Workmen's  compensation. 
I  IS.  Leases  of  agricultonl  lands.  Nothing  contained  in  this  Constitution  shall 
No  lease  or  grant  of  agricultural  land  for  a  be  construed  to  limit  the  power  of  the  Lcnsla- 
longer  period  than  twelve  years,  hereafter  made,  ture  to  enact  laws  for  the  protection  of  thelivea^ 
in  which  shall  be  reserved  any  rent  or  service  of  health,  or  safety  of  employees;  or  for  the  pay- 
any  kind,  shall  be  valid.  ment,  either  by  employers,  or  by  employers 
ikfllfBtlon.— Const.  1846.  art.  I,  {  14.  and  employees  or  otnerwise,  either  directly  or 
,  ^ .    _.            .        ^        ,       .   „  .    J  through  a  State  or  other  system  of  msurance- 
§  14.  Fines  and  quarter^sales  abolished.  or  otherwise,  of  compensaUon  for  injuries  to  em- 
All  fines,  quarter-sales,  or  other  like  restraints  ployees  or  for  death  of  employees  resulting  from 

list 


CONSTITUTION  OF  THE  STATE  OF  NEW  YO] 


{  S.  Ponoiu  ezdndBd  1 
fnge. 

No  penou  who  sludl  re 
to  receive,  or  pay,  offer  or 
tribute,  offer  or  promiae  to 
to  be  ptud  or  uaed,  any  mc 
thJD^  as  a  omnpentation  m 
or  withhokting  a  vote  at 
ahall  make  any  promiae  U 
or  withholding  any  auoh  ti 
or  become  direotly  or  indir 
bet  or  wager  dqteading  u 
election,  Biutll  vote  at  n< 
challenge  for  aueh  eause, 
iKiged.  oef  ore  the  cffioers  a 
poee  Boall  receiTefaia  vote 


by  the  willful  intention  of  the  injured  emplcyee 
to  bring  about  the  injury  or  death  of  himsea  or 
of  another, or  where  the  injury  reeulta  aoJdy  from 
the  intoxioation  of  the  injured  employee  while 
on  duty;  or  [or  the  adjuatmeni,  determination 
and  aetUement,  with  or  without  trial  by  jury,  of 
h  legi^tion;  or 


ismies  which  may  arise  under  such  le 


other  righta  uid  remedies  for  injuries  to  em- 
ployees or  for  death  resulting  from  such  injuries; 
or  to  provide  that  the  amount  of  auch  comnen- 
^ation  for  death  shall  not  exceed  a  fixed  or 
determinable  sum;  provided  that  ait  moneys 

6 aid  by  an  employer  to  bis  employees  or  their 
gal  representatives^  by  reason  of  the  enactment 
of  any  of  the  laws  nereia  authorised,  shall  be 

"3.) 


ARTICLE  SECORD 


l-s.  AbwitvoUn. 

3.  Permu  noluded  from  ricbt  of  guffrai 

3.  Cvtaio  oceapatiou  uid  oonditiou 


such  oifieera  that  h 
offered,  does  not  expect  to 
offered  or  promised  to  paj 
or  promised  to  contribute 
or  used  any  money  m-  oth 
compensation  or  reward  f 
holding  a  vote  at  sudi  < 
made  any  promise  to  in 
withholding  of  any  auoh  ^ 
come  directly  or  indirectlj 


excluding  from  the  right  < 


iding  fn 
icteaof 


bribery  01 


..»....,  i  '-  Certain  occnpation 

i  1.  Quaboutmi  of  votera.  tn  affect  reddoice. 

Every  citisen  of  the  age  of  twenty-one  years,  Pnr  the  purpose  of  voti: 

who  shall  have  been  a  oitiien  for  ninety  days,  deemed  to  have  gain^  o 

and  an  inhabitant  of  this  State  one  yoar  next  reBsonofhispresenceorab 

preceding  an  election,  and  for  the  last  four  jn  the  service  of  the  Uni 

months  a  resident  of  the  countv  and  for  the  Isst  engaged  in  the  navigation 

thirtv  days  a  resident  of  the  election  district  in  State   or  of  the  United  f 

whienhearBhemayoSerhiaorhervote,shallbe  seas' 'nor  while  a  studeni 

entitled  to  vote  at  auch  election  in  the  election  learning'  nor  while  kept 

district  of  which  he  or  she  shall  at  the  time  be  a  other  atrium    or  institut 

resident,  and  not  elsewhere,  for  all  officers  that  supported  at  public  expel 

now  are  or  hereafter  may  be  elective  by  the  while  confined  in  any  publ 

people,  and  upon  all  quoitions  which  may  be  D«tm(Ion.— CoMt  1846  m 

submitted  to  the  vote  of  the  people,  provided  ' 

however  that  a  citiaen  by  marriage  shall  have  i  4.  Ksgittrallon   and 

been  an  inhabitant  of  the  United  Statea  for  five  paased. 

years;  and  provided  that  in  time  of  war  no  Laws  shall  be  made  for  s 

dectorintheactualmilitaryaerviceoftheState,  proofs,  the  dtiseos  who 

or  of  the  United  States,  in  the  army  or  navy  the  right  of  suffrage  hereb 

thereof,  shall  be  deprived  of  his  or  her  vote  by  the  registration  of  voter 

reason  of  hia  or  her  absence  from  such  election  shall  be  completed  at  leasi 

district;  and  the  Legialature  shall  have  power  to  election.     Such  recistrati 

provide  the  manner  in  which  and  the  time  and  quired  for  town  and  villai 

place  at  which  such  absent  electors  may  vote,  express  provision  of  law. 

and  for  the  return  and  canvass  of  their  votes  in  having  fi ve thousand  iohafa 

the  election  districts  in  which  they  recfteotively  ing  to  the  last  preoedii^ 

reside.     (Am.  1917. J  infaabitsnis,  voters  sh^ 

«.-c™t.i8«.«..II.|i.  P^?°^  application  onlj 
ading  in  auch  otiea  or  vi, 

Suireia  to  sfiply  in  peraon 
ret  meeting  of  the  officer 
registry  of  voters. 

"  ~  ISM.ai 


i  l-a.  Absent  voters. 

The  legislature  may,  by  general  law,  provide 
a  manner  in  which,  and  the  time  and  place  at 
which,  qualified  voters  who  may,  on  the  occur- 
rence of^  any  general  election,  oe  unavoidably 
absent  from  the  state  or  county  of  their  ree^ 
denee  because  their  duties,  occupation 


(6.  Manosr  of  voting. 

All  elections  by  the  ci 
D  olhcerB  as  may  ' 


.    by  i 

B  require  them  to  be  elsewhere  within  the    otherwise  chosen,  shall  oe 

United  Statee,  may  vote,  and  for  the  return  and  other  method  as  may  be  pi 
canvass  of  their  votes  in  the  election  district  in  vided  that  secrecy  in  votiQ 
which  they  respectively  reside.  (Added  1919.)       D         " 
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CONSTITUTION  OF  THE  STATE  OF  NEW  YORK 


art.  3 


§  6.  Registration  and  election  boards  to  be  District  number  two  (2)  shall  consist  of  the 
bi^iMutisant  except  at  town  and  village  elections,    ooonty  of  Queens. 

All  laws  creating,  regulating  or  affecting  District  number  three  (3)  shall  consist  of  that 
boards  or  officers  charged  with  the  duty  of  reg-  Part  of  the  county  «f  Kings  comprising  the  first, 
istering  voters,  or  of  distributing  ballots  at  the  "©cond,  thinl,  fourth,  fifth  and  sixth  wards  of 
poUs  to  voters,  or  of  receiving,  recording  or    thecity  of  Bro^lyn. 

counting  votes  at  election,  shall  secure  equal  rep*  District  number  four  (4)  shall  consist  of  tl^t 
xesentation  of  the  two  political  parties  which,  Pa^  of  the  county  of  KmgB  ocwipnsing  the 
at  the  general  election  next  preceding  that  for  seventh,  thirteenth,  nineteenth  and  twenty-first 
which  such  boards  or  officers  are  to  serve,  cast  wards  of  the  city  of  Brooklyn, 
thehighestand  the  next  highest  number  of  votes.  District  number  five  (5)  shall  consist  of  that 
All  such  boards  and  officers  shall  be  appointed  P^rt  of  the  county  of  Kings  comprising  the 
or  elected  in  such  manner,  and  upon  the  nomina*  ©(ghth,  tenth,  twelfth  and  thirtieth  wards  of  the 
tion  of  such  representatives  of  said  parties  re-  city  of  Brooklyn  and  the  ward  of  the  city  of 
specti  vely,  as  the  Legiriature  may  direct.  Ex-  Brooklyn  which  was  formerly  the  town  of  Grave- 
isting  laws  on  this  subject  shall  continue  until    ^^^^'  < 

the  Legislature  shall  otherwise  provide.    This        District  number  six  (6)  shall  consist  of  that 
section  shall  not  apply  to  town  meetings,  or  to    part  of  the  county  of  Kings  comprising  the 

ninth,  eleventh,  twentieth  and  twenty-second 
wards  of  the  cityof  Brooklyn. 

District  number  seven  (7)  shall  consist  of  that 
part  of  the  countv  of  Kings  comprising  the 
fourteenth,  fifteenth,  sixteenth  and  seventeenth 
wards  of  the  city  of  Brooklyn. 

District  number  eight  (8)  shall  consist  of  that 
part  of  the  county  of  Kings  comprising  the 
twenty-third,  twenty-fourth,  twenty-fifth  and 
twenty-ninth  wards  of  the  city  of  Brookl3m,  and 
the  town  of  Flatlands. 

District  nimiber  nine  (9)  shall  consist  of  that 
part  of  the  county  of  Kings  comprising  the 
eighteenth,  twenty-sixth,  twenty-seventh  and 
twenty-eighth  waiids  of  the  city  of  Brooklyn. 

District  number  ten  ( 10)  shall  consist  of  that 
part  of  the  coimty  of  New  York  witJiin  and 
Bounded  by  a  line  beginning  at  Canal  street  and 
the  Hudson  river,  and  runninK   thence  along 


village  elections. 
DcriraMoo. — ^New. 


ooc. 


ARTICLE  THIRD 

1.  LegUlatiyv  poven. 

2.  Number  and  terms  of  senators  and  assemblymen. 

3.  Senate  distriets. 

4.  Enumerations  and  reapportionmmts. 
Apportionment    of    assemblymen;    creation    of 

assembly  districts. 
Compensation  of  members. 
Civil  appointmenta  of  members  void. 
Persons  disqualified  from  beinc  members. 
Time  of  elections. 
Powers  of  each  house. 
Journals;  open  sessions;  adjounimenta. 
Members  not  to  be  questioned  for  speeches. 
Bills  may  originate  in  either  house. 

14.  Enaotinff  clause  of  bills. 

15.  Manner  of  passing  bills. 
Private  and  local  bills  not  to  embrace  more  tium 

one  subject. 
Edsting  law  made  appiioable  to  be  inserted. 


5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 


16. 


17. 


nver,  ana  running 

18.  Cases  in  which  private  and  local  bills  shall  not  be    Canal  street,  Huoson  Street,  Dominick  street, 

passed;  .restrictions  as  to  Uws  authorising    yarick  Street,  Broome  Street.  SuUivan  strwt, 

Spring  street,  Broadway,  Canal  street,  the 
Bowery,  Division  street.  Grand  street  and  JadL- 
son  street,  to  the  East  river  and  thence  around 
the  southern  end  of  Manhattan  island,  to  the 
place  of  beginning,  and  also  Grovemor's,  Bed- 
foe's  and  EUis  islsSids. 

District  number  eleven  (11)  shall  consist  of 
thatpart  of  the  county  of  New  York  lying  north 
of  district  number  ten.  and  within  and  bounded 
by  a  line  beginning  at  the  junction  of  Broadway 
and  Canal  street,  and  running  thence  alons 
§  1.  Legislattve  powefB.  Broadway,  Fourth  street,  the  Bowery  and  Hurd 

The  legislative  power  of  this  State  shall  be    avenue,  St.  Mark's  place,  Avenue  A,  Seventh 


street  railroads. 
'  19.  Private  elaims  not  to  be  audited  by  legislature. 

20.  Two-thirds  bills. 

21.  Appropriation  bills. 

22.  Restnetions  as  to  provisions  in  the  appropriation 
or  supply  bills. 

Certain  sections  not  to  apply  to  commission  bills. 

Tax  bills  to  state  tax  distinctly. 

When  a>;c8  and  nays  necessary;  three-fifths  to 

constitute  quorum. 
Boards  of  supervisors. 
Local  legislative  powers. 
Extra  compensation  prohibited. 
Prison  labor;  contract  system  abolished. 


23. 
24. 
26. 


26. 
27. 
28. 
29. 


vested  in  the  Senate  and  Assembly. 

DotratloD.-'Const.  1846.  art.  Ill, )  1. 


§2.  Number  and 
ABseinblymeii. 


terms  of  senators   and 


Street,  Avenue  B,  Clinton  Street,  Rivington 
street,  Norfolk  street,  Division  street,  Bowery 
and  Canal  street,  to  the  place  of  beginning. 

District  number  twelve  (12)  shall  consist  of 
that  part  of  the  county  of  New  York  l3ring 


The  Senate  shall  consist  of  fifty  members,  ex-  north  of  districts  numbers  ten  and  eleven  and 

cept  as  hereinafter  provided.     The  senators  within  and  bounded  by  a  line  beginning  at 

elected  in  the  year  one  thousand  eight  hundred  Jackson  street  and  the  East  river,  and  mnm'ng 

and  ninety-five  shall  hold  their  offices  for  three  thence  through  Jackson  street,  (Irand  street, 

years,  and  their  successors  shall  be  chosen  for  Division    street,    Norfolk    street,    Rivington 

two  years.    The  Assembly  shall  consist  of  one  street,  Clinton  street.  Avenue  B^  Seventh  street, 

hun<ired  and  fifty  members,'who  shall  he  chosen  Avenue  A,  St.  Mark's  place,  Third  avenue.  East 

for  one  year.  Fourteenth  street  to  the  East  river,  and  along 

DerifBttoB.— Ck>nst.  1846.  art.  Ill,  §  2.  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of 

§  3.  Senate  districts.  that  part  of  the  county  of  New  York  lying  north 

The  State  shall  be  divided  into  fifty  districts  of  district  number  ten,  and  within  and  bounded 

to  be  called  senate  districts,  each  of  which  shall  by  a  line  beginning  at  the  Hudson  river  at  the 

choose  one  senator.    The  districts  shall  be  num-  foot  of  Canal  street,  and  running  thence  along 

bered  from  one  to  fifty,  inclusive.  Canal  street,  Hudson  street,  Dominidc  street, 

District  number  one  (1)  shaU  consist  of  the  Varick  street,  Broome  street,  SuUivan  street, 

counties  oif  Suffolk  and  Richmond.  Spring  street,  Broadway,  Fourth  street,'  the 

1188 


art.  3                     CONSTITUTION  OF  THE  STATE  OF  I 

Bowery  and  Third  avenue,  Fourteenth  street.  East  One  Hum 

Sixth  avenue.  West  Fift«eDtb  street,  Seventh  uue,  to  truuvi 

avenue.  West  Nineteenth  street,  Kighth  avenue.  Ninety  sevent 

Weat  Twentieth  street,  and  the  midson  river,  Eighty-firat  sti 

to  the  place  of  beginning.  West  Eighty-« 

District  number  fourteen  <  14)  shall  consist  of  avenue  and  ft 

that  part  of  the  county  of  New  York  lying  north  place  of  beginn 

oi  diatjiots  numbers  twelve  and  thirtera,  and  District  nun 

within  and  bounded  by  a  line  beginning  at  East  thaf  part  of  ttu 

Fourteenth   street   and    the   East   river,   and  of  districts  nu 

running  thence  along  East  Fourteenth  street,  within  and  bou 

Irving  place.  East' Nineteenth  street,  Thmi  Eighty-third  si 

avenue,   East  Twenty-third  street,  Lexington  thence  througb 

avenue.  East  Fifty-third  street.  Third  avenue,  avenue.  East 

East  Fifty-second  street,  and  the  East  river,  avenue,  East  t 

to  the  place  of  beginning.  East  One  Hum 

District  number  fifteen  (15)  shall  con«st  of  Parkavenue.E 

that  part  of  the  county  of  New  Yoric  lyin^  north  street  to  Che  Hi 

of  district  number   thirteen,   and  withm  and  and  East  river 

bounded  by  a  line  beginning  at  the  junction  oi  also  Kandall's 

West  Fourteenth  street  and  Sixth  avEuue,  and  All  the  abo\ 

ninninK    thence    along    Siith  avenue,    Weot  York  boundec 

fifteuitn  street.  Seventh  avenue,  West  Fortieth  waters  of  the  c 

street.  Eighth  avenue,  and  the  transverse  road  to  the  county  1 

across  Central  park  to  Ninety-seventh  street,  District  nui 

Fifth  avenue,  East  Ninety-sixth  street,  Lexing-  sist  of  that  pari 

ton  avenue,  East  Twenty-third  street.  Third  north  of  distric 

avenue,  East  Nineteenth  strAt,  Irving  place  within  and  boi 

andFourteenthstreet,  to  theplaceof  b^inning.  One  Hundred 

District  number  sixteen  (16)  shall  consist  of  Harlem  river, 

that  part  of  the  county  of  New  York  lyia^  north  One  Hundred  i 

of  district  number   thirteen,   and   within  and  Park  avenue,  ' 

bounded  by  a  line  beginning  at  Seventh  avenue  street,  Fifth  at 

and  West  Nineteenth  street,  and  running  thence  place  of  begir 

along  West  Nineteenth  street,  Eighth  avenue,  county  of  New 

West  Twentieth  street,  the  Hudson  river.  West  District  nun; 

Fortv-aixth  street.  Tenth  avenue,  Weat  Forty-  the  oounty  of ' 

thira  street.  Eighth  avenue,  West  Fortieth  District  nun 

street  and  Seventh  avenue,  to  the  place  of  sist  of  the  coui 

beginning.  District  nun 

District  number  seventeen  (17)  shall  consist  of  the  counties 

of  that  part  of  the  county  of  New  York  lying  nam. 

"orth  of  district  number  sixteen,  aiwi   within  District  nun 


and  bounded  by  aline  banning  at  the  junction  of  theoc 

of  Eighth  avenue  and  West  Forty-third  street,  District  nun 

and  nmning  thence  along  West  Forty-third  of  the  counties 

street.  Tenth  avenue,  West  Forty-sixth  street,  Uvan. 

the  Hudson  river,  West  Eighty-ninth  street,  District  nun 

Teuthor Amsterdamavenue, WestEighty-sixth  sist  of  the  coi 

street,     Ninth    or    Columbus    avenue.    West  Hamilton  and  i 

Eighty-first  street  and  Eighth  avenue,  to  the  District  nun 

place  of  beginning.  sist  of  the  coi 

District  number  eighteen  (1^  shall  consist  of  and  Washing! 

that  part  of  the  county  of  New  York  lyin^  north  District  num 

of  district  number  fourteen,  and  within  and  of  the  county  < 

bounded  by  a  line  beginning  at  the  junction  a/  District  oui 

East  Fifty-second  street  ana  the  East  river,  and  the  county  of 

running  thence  along  East  Fifty-second  street.  District  nun 

Third  avenue,  East  I^tty- third  street,  I*xington  of  the  counties 

avenue.  East  Eighty-fourth  street,  Second  ave-  District  nun 

nue.  East  Eighty- third  street  and  the  East  river,  of  the  counties 

to  the  place  of  beginning;  and  also  Blackwell's  District  nur 

island.  sist  of  the  oour 

District  number  nineteen  (19)  shall  consist  of  District  nun 

thatpartof  the  county  of  New  York  lyiu^nmth  of  the  county  < 

of  distri<A  number  seventeen,  and  within  and  District  nui 

bounded  by  a  line  beginning  at  west  Eighty-  of  the  countiet 

ninth  street  and  the  Hudson  river,  and  running  District  nui 

thence  along  the  Hudson  river  and  Spuyten  of  the  county  c 

Duyvil  creek  around  the  northern  end  o(  Man-  District  nur 

battan  island;  thence  southerly  along  the  Har-  sist  of  Ihecoui 

lem  river  to  the  north  end  of  Fifth  avenue;  District  nui 

tbeoce  along  Fifth  avenue,  East  One  Hundred  sist  of  the  coi 

and  twenty-ninth  street.  Fourth  or  Park  avenue,  Tioga. 
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District  number  thirty-nine  (39)  shall  con-  population  of  a  town  or  block  therein  adjoining 

sist  of  the  counties  of  Cayuga  and  Seneca.  such  district.   Counties,  towns  or  blocks  which, 

District  number  forty  (40)  shall  consist  of  the  from  their  location,  may  be  included  in  either 

counties  of  Chemung,  Tompkins  and  Schuyler.  of  two  districts,  shall  be  so  placed  as  to  make 

District  number  forty-one  (41)  shall  consist  of  said  districts  most  nearly  equal  in  number  of 

the  counties  of  Steuben  and  Yates.  inhabitants,  excluding  aliens. 

District  number  forty-two  (42)  shall  consist  of  No  county  shall  have  four  or  more  senators 

the  counties  of  Ontario  and  Wayne.  unless  it  shall  have  a  full  ratio  for  each  soiator. 

District  number  forty-three  (43)  shall  consist  No  county  shall  have  more  than  one-third  of  all 

of  that  part  of  the  coimty  of  Monroe  comprising  the  senators;  and  no  two  counties  or  the  terri- 

the  towns  of  Brighton,  Henrietta,  Irondeouoit,  tory  thereof  as  now  organized,  which  are  adjoin- 

Mendon.  Penfield,  Perinton,  Pittsford,  Kush  ing  counties,  or  which  are.  separated  only  by 

and  Weoster,  and  the  fourth,  sixth,  seventh,  public  waters,  shall  have  more  than  one-half  of 

eighth,    twelfth,    thirteenth,   fourteenth,    six-  all  the  senators. 

teenth,  seventeenth  and  eighteenth  wards  of  The  ratio  for  apportioning  senators  shall 

the  city  of  Rochester,  as  at  present  constituted,  always  be  obtained  by  dividing  the  nimiber  of 

District  number  forty-four  (44)  shall  consist  inhabitants,  excluding  aliens,  by  fifty,  and  the 

of  that  part  of  the  county  of  Monroe  comprising  Senate  shall  always  be  composed  of  fifty  mem- 

the  towns  of  Chili,  Clarkson,   Gates,  Greece,  bers,  except  that  if  any  county  having  three  or 

Hamlin,  Ogden,  Parma,    Riga,    Sweden   and  more  senators  at  the  time  of  any  apportion- 

Wheatland  and  the  first,  second^  third,  fifth,  ment  shall  be  entitled  on  such  ratio  to  an  addi- 

ninth,  tenth,  eleventh,  fifteenth,  nmeteenth  ana  tional  senator  or  senators,  such  additional  sena- 

twentieth  wards  of  the  city  of  Rochester  as  at  tor  or  senators  shall  be  given  to  such  countv  in 

present  constituted.  addition  to  the  fifty  senators,  and  the  wnole 

District  number  forty-five  (45)  shall  consist  number  of  senators  shall  be  increased  to  that 

of  the  counties  of  Niagara,  Genesee  and  Orleans,  extent. 

District  number  forty-six  (46)  shall  consist  of  Deritatfon.— Const.  1846.  art.  in,  §  4. 
the    counties    of    Allegany,    Livingston    and 

Wyoming.  §5.  Apportioximont  of  assemblymen;  crea- 

District  niunber  forty-seven  (47)  shall  consist  tion  of  assembly  districts, 

of  that  part  of  the  countv  of  Erie  wmiirising  the  The  members  of  the  Assembly  shall  be  chosen 

first,  second,  third,  sixth,  fifteenth,  nmeteenth,  by  gfngle  districts  and  shall  be  apportioned  by 

tw^tieth,  twenty-first,  twenty-second,  twenty-  the  Legislature  at  the  first  regular  session  after 

third  and  twenty-fourth  wards  of  the  city  of  the  return  of  every  enumeration  among  the  sev- 

Birf[alo,  as  at  present  constituted.  gral  counties  of  the  State,  as  nearly  as  may  be 

District  number  forty-eight  (48)  shall  consist  according  to  the  number  of  their  respective  in- 
of  that  part  of  the  county  of  Erie  comprising  the  habitants,  excluding  aliens.  Every  coimty  here- 
fourth,  fifth,  seventh,  eighth,  ninth,  tenth,  tofore  established  and  separately  organised,  ex- 
eleventh,  twelfth,  thirteenth,  fourteenth  and  cept  the  county  of  Hamilton,  shall  always  be  en- 
sixteenth  wards  Of  the  city  of  Buffalo,  as  at  prcs-  jtled  to  one  member  of  Assembly,  and  no  county 
ent  constituted.  thall  hereafter  be  erected  unless  its  population 

District  number  forty-nine  (49)  shall  consist  ghall  entitle  it  to  a  member.    The  county  of 

of  that  part  of  the  county  of  Erie  comprising  the  Hamilton  shall  elect  with  the  county  of  Pufeon, 

seventeenth,  eighteenth  and  twenty-fifth  wards  until  the  population  of  the  county  of  Hamilton 

of  the  city  of  Buffalo,  as  at  present  constituted;  ghall,  accorSng  to  the  ratio,  entitle  it  to  a  mem- 

and  all  the  remainder  of  the  said  county  of  Erie  ber.    But  the  L^islature  may  abolish  the  said 

not  hereinbefore  described.  county  of  Hamilton  and  annex  the  territory 

District  number  fifty  (50)  shall  consist  of  the  thereof  to  some  other  county  or  counties, 

counties  of  Chautauqua  and  Cattaraugus,  The  quotient  obtained  by  dividing  the  whole 

DeriTBtlon.~-CoD8t.  1846,  art.  Ill,  §  3.  niunber  of  inhabitants  of  the  State,  excluding 

,  aliens,  by  the  number  of  members  of  Assembly, 

§4.  Enumerations  and  reapportionmentB.  ghall  be  the  ratio  for  apportionment,  which 

An  enumeration  of  the  inhabi tants  of  the  State    shall  be  made  as  follows :  One  member  of  Assem- 

shall  be  taken  under  the  direction  of  the  Secre-  bly  shall  be  apportioned  to  every  county,  in- 

tary  of  State,  during  the  months  of  May  and  eluding  Fulton  and  Hamilton  as  one  county, 

June,  in  the  yesr  one  thousand  nine  hundred  containing  less  than  the  ratio  and  one-half  over, 

and  five,  and  in  the  same  months  every  t^nth  Two  members  shall  be  apportioned  to  every 

year  thereafter;  and  the  said  districts  shall  be  other   county.     The   remaining   members   of 

so  altered  by  the  Legislature  at  the  first  regular  Assembly  shall  be  apportioned  to  the  counties 

session  after  the  return  of  every  enumeration,  having  more  than  two  ratios  according  to  the 

that  each  senate  district  shall  contain  as  nearly  niunber  of  inhabitants,  excluding  aliens.    Mem- 

as  may  be  an  equal  number  of  inhabitants,  ex-  bers  apportioned  on  remainders  shall  be  f4)por- 

cluding  aliens,  and  be  in  as  compact  form  as  tioned  to  the  counties  having  the  highest  r^nain- 

practicable,  and  shall  remain  unaltered  until  ders  on  the  order  thereof  respectively.     No 

the  return  of  another  enumeration,  and  shall  county  shall  have  more  memb^  of  Assembly 

at  all  times,  consist  of  conti^ous  territory,  and  than  a  coimty  having  a  greater  number  of  in- 

no  county  shall  be  divided  m  the  formation  of  habitants  excluding  aliens, 

a  senate  district  except  to  mske  two  or  more  Until  after  the  next  enumeration,  members  of 

senate  districts   wholly  in  such  county.    No  the  Assembly  shall  be  apportioned  to  the  sevend 

town,  and  no  block  in  a  city  inclosed  by  streets  counties  as  follows:  Albany  county,  four  mem^ 

orpublicways,  shall  be  divided  in  the  formation  bers;  Allegany  county,  one  member;  Broome 

of  senate  districts;  nor  shall  any  district  con-  county,  two  members;  Cattaraugus  county,  two 

tain  a  greater  excess  in  population  over  an  ad-  members;    Cayuga    county,    two    memDOTB: 

joining  district  in  the  same  county,  than  the  Chautauqua  county,  two  members;  Chemung 

lift 
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county,  one  member;  Cheoango  county,  one  county,  in  whic 

member;  CKntoB  county,  onemeraberiCoIumbia  trict  shall  be  pi 

■county,  one  meniber;Cortland  comity, one  mem-  county  having  i 

ber;  Delaware  county,  one  member;  Dutchess  district  ehall  be 

county,  two  members;  Erie  county,  eight  mem-  county  having 

bers;    Essex   county,    one   member;    Franiclin  ants,  excluding 

■county,   one  member;  Fulton  and  Hamilton  No  town,  anti 

counties,  one   member;    Genesee   county,   one  streets  or  publi 

member;  Greene  county,  one  member;  Herkimer  formation  of  aes 

-county,   one   member;   JcfTcison   county,    two  trict  contain  a  | 

members;  Kings  county,  twent:^-one  members;  an  adjoining  die 

Lewis  county,  one  member;  Livingston  county,  than  the  populj 

one  member;   Madison   county,   one  member;  adjoining  such 

Monroe  county,   tour  members;  Montgomery  blocks  which  t] 

eoUnty,  one  member;  New  York  county,  thirty-  eluded   in  eithi 

five  m^nbera;  Nisfara  county,  two  members;  placed  as  to  D 

Oneida    county,    tnree    members;    Onondaga  equal  in  numbe] 

Bounty,    four  members;   Ontario    county,   one  but  in  thedivisi 

member;  Orange  county,  two  members;  Orleans  tionment,  regai 

county,    one    member;    Oswego    coun^,    two  inhabitants,   ex 

members;  Ol«ego  county,  one  member;  Putnam  districts  accord 

county,  one  memf>er;  Queens  county,   tKree  one  thousand  e 

mem)>ers;  Rwisseiaer  county,  three  jnembers;  far  as  may  be, 

Richmond    county,    one    member;    Rockland  this  section  shi 

county,   one  member;  St,   Lawrence  county,  time,  ot  countk 

two  members;  Saratoga  county,  one  member;  new  towns  by  I 

Schenectady  county,  one  member;  Schoharie  An    apportio 

county,  one  member;  Schuyler  county,  one  other  bot^,  sh 

member;  Seneca  county,  one  member;  Steuben  Supreme  Court 

county,    two   members;   Suffolk   county,    two  such  reasonaUi 

members;  Sullivan  county,  one  member;  Ti<%a  may  prtecribe; 

county,  one  member;  Tompkins  county,  one  cause  may  be  | 

member;  Ulster  county,  two  members;  Warren  ment,  shall  give 

county,  one  member;  Washington  county,  one  causes  and  proi 

member;  Wayne  county,  one  member;  West*  in  session  it  shf 

Chester    county,     three    members;    Wyoming  position  of  the 

county,  one  member,  and  Yates  county,  one  DariTstlon.— C 


In  any  county  entitled  to  more  than  one  mem-  i  *■    Compel 

ber,  the  board  of  supervisors,  and  in  any  city  Eiach  membe 

unbracing   an   entire   county   and   having   no  for  his  services ; 

board  of  supervisors,  the  common  council,  or  if  five  hundred  d 

there  be  none,  the  body  exercising  the  powers  of  house  shall  also 

a  common  council,  shall  assemble  on  the  second  every  ten  miles 

Tuesday  of  June,  one  thousand  eight  hundred  returning  from 

and  ninety-live,  and  at  such  times  as  the  Legisla-  each  session  on 

ture  making  an  apportionment  shall  prescribe,  when  the  Sent 

and  divide  such  counties  into  aasemblv  districts  dinary  semion,  i 

as    nearly    equal    in   number   of    innabitanls,  court  for  the  t 

excluding  aliens,  as  may  be,  of  convenient  and  members  of  the 

contiguous  territory  in  as  compact  form  as  prac-  number,  as  sha 

ticabfe,  each  of  which  shall  be  wholly  within  a  impeachment,  i 

senate  district  formed  under  the  same  appor-  ance  of  ten  doll 

tionment,  equal  to  the  number  of  members  of  DcrltaltoB.— C 
Aasembiy  to  which  such  county  shall  be  entitled, 

and  shall  cause  to  be  filed  in  the  office  of  the  S  '■    CIt^  "P 

Secretary  of  State  and   of  the  clerk  of  such  No  member  ( 

county,  a  description  of  such  districts  specifying  civil  appointmt 

the  number  of  each  district  and  of  the  inhabit-  ate  of  the  Unib 

ants  thereof,  excluding  aliens,  according  to  the  Governor  and 

last  preceding  enumeration;  and  such  apportion-  or  from  any  ci 

ment  and  districts  shall  remain  unaltered  until  for  which  he  e 

another  enumeration  shall  be  made,  as  herein  such  appointm 

firovided;  but  said  division  of  the  city  of  Brook-  sudh  member  f( 

yn  and  the  county  of  Kings  to  be  niade  on  the  sh^l  be  void, 

aecond  Tuesday  of  June,  one  thousand  eight  OttiJta»B.—C 
hundred  and  ninety-five,  shall  be  made  by  the 

common  council  of  the  said  city  and  the  board  *  °-    P*™**" 

of  supervisors  of  said  countj-,  assembled  in  joint  bers. 

session.     In  counties  havmg  more  than  one  No  person  si 

senate  district,  the  same  number  of  assembly  who  at  the  tim 

districts  shall  be  put  in  each  senate  district,  un-  hundred  days; 

less  the  assembly  districts  cannot  be  evenly  ber  of  Congresi 

divided  among   the  senate  districts  of  any  the  United  Sta 

UH 
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government.    And  if  any  person  shall,  after  his  immediately  thereafter,  and  the  yeas  and  nays 

election  as  a  member  of  the  Legislature,  be  entered  on  the  journal. 

elected  to  Congress,  or  appointed  to  any  office,  Dcrifatlon.— Conot.  1846,  art.  III.  f  15. 

civil  or  military,  under  the  government  of  the  ►  -a     t^-s 

United  States,  or  under  any  city  government,  §  ^^*    Pnvatc  and  local  bills  not  to  embrace 

his  accq)tance  thereof  shall  vacate  his  seat.  more  than  one  subject 

DcriTBttoii.-^oQat.  1846.  art.  III.  S  8.  No  private  Or  local  bill,  which  may  be  passed 

by  the  ^^legislature,  shall  embrace  more  than  one 

§  9.    Time  of  elections.  subject,  and  that  shall  be  expressed  in  the  title. 

The  elections  of  senators  and  members  of  as-  Dwivatloo.— Conat.  1846,  art.  Ill,  §  16. 

aembly,  pursuant  to  the  provisions  of  this  Con-  ,^--..,              ^         ,.,• 

stitution,  shall  be  held  on  the  Tuesday  succeed-  §  17.   Existmg  laws  made  applicable  to  be  m- 

in^  the  first  Monday  of  November,  unless  other-  serted. 

wise  directed  by  the*  Legislature.  No  act  shall  be  passed  which  shall  provide 

Derivation.— Conist.  1846,  art.  Ill,  f  9.  that  any  existing  law,  or  any  part  thereof,  shall 

be  made  or  deemed  a  part  o^  said  act,  or  which 

§  10.    Powers  of  each  house.  shall  enact  that  any  existing  law,  or  part  thereof, 

A  majority  of  each  house  shall  constitute  a  shall  be  applicable,  except  by  inserting  it  in  such 

quorum  to  do  business.    Eadi  house  shall  deter-  ^^' 

mine  the  rules  of  its  own  proceedings,  and  be  the  ■  I>«riv»tloii.~Con«t.  1846,  art.  III.  1 17. 

judge  of  the  elections,  returns  and  qualifications  *  --»     ^                 ... 

of  its  own  members;  shall  choose  its  own  officers;  §  *^»    Cases  in  which  private  asd  local  bills 

and  the  Senate  shall  choose  a  temporary  presi-  ^*H  ?<>*  *>«  passed;  restrictioiis  as  to  laws  att* 

dent  to  preside  in  case  of  the  absence  or  im-  thonzing  street  railroaas. 

peachment  of  the  Lieutenant-Governor,  or  when  The  Legislature  shall  not  pass  a  private  or 

ne  shall  refuse  to  act  as  president,  or  shall  act  as  local  bill  in  any  of  the  following  cases: 

Governor.  Changing  the  names  of  persons. 

DertTattoa.— Const.  1846,  art.  Ill,  {  10.  Laying  out,  opening,  altering,  working  or  dis- 
continuing  roaos,   highways  or  alleys,  or  for 

§  11.   Journals;  open  sessions;  adjournments,  draining  swamps  or  other  low  lands. 

Each  house  shall  keep  a  journal  of  its  proceed-  Locating  or  changing  county  seats, 

ings,  and  publish  the  same,  except  such  parts  as  Providing  for  changes  of  venue  in  civil  or 

may  require  secrecy.    The  doors  of  each  house  criminal  cases, 

shall  be  kept  open,  except  when  the  public  wel-  Incorporating  villages, 

fare  shall  require  secrecy.    Neither  house  shall,  Providing  for  election  of  members  of  boards  of 

without  the  consent  (rf  the  other,  adjourn  for  supervisors, 

more  than  two  days.  Selecting,  drawing,  summoning  or  impaneling 

DeriTmtfon.-Caiitt.  1846.  art.  Ill,  ft  II.  «^^  or  petit  iuTors. 

Regulating  the  rate  of  interest  on  money. 

5  12.     Members  not  to  be  questioned  for  The  opening  and  conducting  of  elections  or 

speeches.  designating  places  of  voting. 

For  any  speech  or  debate  in  either  house  of  ^  ^^"f*  TT^'!^^  7  "^  Ki^^JS*  ^^  ^^ 

the  LegiabituVrthe  members  shall  not  be  ques-  ^^^Z  L^^Z^IZa  ^m^}l  ""^^^f  T*"*^ 

tionedin  any  other  place.  f  ^  oS 

I>«lftloo.~Con»t.  1846,  art.  III.  1 12.  ^^g^^ting  to  any  corporation,  association  or 

i  18.   Bills  may  oricinate  in  either  house.  individual  the  right  to  lay  down  railroad  tracks. 

•       , .,,           '  .  T~  .      V  .        *«*«•  Granting  to  any  private  corporation,  associa- 

Any  bill  may  onpnate  in  either  house  of  the  tion  or  individual  any  exclusive  privilege,  im- 

Legidature,  and  all  bills  passed  by  one  house  munity  or  franchise  whatever, 

may  be  amended  by  the  other.  Granting  to  any  person,  association,  firm  or 

Derivation.— Const.  1846.  art.  Ill,  f  13.  corporation,  an  exemption  from  taxation  on  real 

§  14.    Enacting  cUuse  of  bilU-  or  personal  P/operty.                         ,   .    _.    ♦ 
8i«.    i>ii«;uiiK  «wu»  /«  «-"»•  Providing  for  building  bridges,  and  chartennff 
The  enacting  clause  of  all  bills  shall  be    The  companies  for  such  purposes,  except  on  the  HucE 
People  of  the  State  of  New  York,  represented  in  g^n  ^iver  below  Waterford,  and  on  the  East 
Senate  Mid  Assembly,  do  enact  as  follows,''  and  ^Ver,  or  over  the  waters  forming  a  part  of  the 
no  law  shall  be  enacted  except  by  bill.  boundaries  of  the  State. 
Derivation.— Const.  1846,  art.  III.  f  14.  fjig  legislature  shall  pass  general  laws  provid- 
ing for  the  cases  enumeratea  in  this  section,  and 
i  15.    Manner  of  passing  bills.  for  all  other  cases  which  in  its  judgment,  may  be 
No  bill  shall  be  passed  or  become  a  law  imless  provided  for  by  general  laws.    But  no  law  shall 
it  shall  have  been  printed  and  upon  the  desks  of  authorize  the  construction  or  operation  of  a 
the  members,  in  its  final  form,  at  least  three  cal-  street  railroad  except  upon  the  condition  Uiat 
endar  legislative  days  prior  to  its  final  passage,  the  consent  of  the  owners  of  one-half  in  value  of 
unless  the  Governor,  or  the  acting  Governor,  the  property  bounded  on,  and  the  consent  also 
^all  have  certified  to  the  necessity  of  its  im-  of  tne  local  authorities  having  the  control  of, 
mediate  passage,  under  his  hand  and  the  seal  of  that  portion  of  a  street  or  highway  upon  which 
the  State;  nor  shall  any  bill  be  passed  or  become  it  is  proposed  to  construct  or  operate  such  rail- 
a  law,  except  by  the  assent  of  a  majority  of  the  road  be  first  obtained,  or  in  case  the  consent  of 
members  elected  to  each  branch  of  the  Legisla-  such  property  owners  cannot  be  obtained,  the 
ture;  and  upon  the  last  reading  of  a  bill,  no  Appellate  Division  of  the  Supreme  Court,  in  the 
amendment  thereof  shall  be  allowed,  and  the  department  in  which  it  is  proposed  to  be  con- 
questions  upon  its  final  passage  shfdl  be  taken  structed,  may,  upon  application,  appoint  three 

lift 
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commiHsionetB   who   shall   determine,    after    a  or  revivee  a  tax,  or  ere 

hearing  of  all  parties  interested,  whether  such  makes,  continues  or  re 

railroad  ought  to  be  constructed  or  operated,  of  public  or  trust  mone; 

and  their  delermi nation,  confirmed  by  the  court,  dischargw  or  commute) 

may  be  taken  in  lieu  of  the  consent  oS  the  pfUp-  the  Stat«,  the  quertion 

erty  owners.    (Amended  1901.)  and  nays,  which  shall ) 

P»«?ati— .— Comt.  1M«,  art.  III.  i  IS.  sddod  1S74.  journals,  and  three-fif 

.   ..      _                                       ,                  ,'  elected  to  either  houae  1 

S  W.     Private  cUinu  not  to  be  audited  by  necsssary  to  constitute 

LegiaUture.  D«ri»»tJ»ii.-o™it  184. 

The  L^islature  shall  neither  audit  nor  allow  ^    * 

any  private  claim  or  account  against  the  State,  S  "•    Board  of  aiqie 

but  may  appropriate  money  to  pay  such  cLaims  There  shall  be  in  ei 

as  shall  have  been  audited  and  allowed  accord-  county  wholly  include 

ing  to  law.  supervisors,  to  be  com 

DalnltoB.— Comt.  iMa,  irt.  III.  1 10.  iddHl  1874.  and  elected  in  such  ma 

!».    Tw,>lhlrf.bm..  "il'jrSeD'lSfS,™ 

The  assent  of  two-thirds  of  the  members  counties,  the  powers  a 

elected  to  each  branch  qf  the  Legislature  shall  be  superviaore  may  be  dei 

requisite  to  every  bill  appropriating  the  public  pal  assembly,  common 

moneys  or  property  for  local  or  private  purposes,  nien  or  other  legislativ' 


i  ai.    ApproprUtioii  bilU.  DertretloB.-Coiut  isn 

No  money  shall  everbepaid  outof  the  treao-  j27.   Locallegklativ 

ury  of  this  State,  or  any  oi   its  funds,  or  any  of  t.l„  .  ..^.i.,„„  .k-ii 

E  tod,  under  'iU  „i.™.,  ^ipt  m  Lr-  u^S'.KlT  " 

="p.i's,.-K'zsr.fi;;  'ri  y"°i."'s  =&;' i'-is's, 

after  the  passage  of  such  appropriation  act;  and  latm^  mav  from  time  l 

every  such  law  making  a  new  appropriation  or  j  -    (.oii,,;™  „y,;f^ 

ssr.fsx'sr.s?5r£iri.d''.s  ^uSst's^e 

object  to  wWch  it  is  to  be  appli«l;  and  it  ahaU  '^ji    !ni.If'.  „"!'*„.  ■ 

^be  auffid«.t  for  such  >a^  to  'refer  to  any  ^^re^a^^l^r^ 

o^lawtofa  such  sum.  ^^  g^^^,  ^^^^ 

Omtna,n.-C<.nn.  isw,  .rt.  VII,  1 8.  f^^  ^j^^  j^  time  deeiii 

i  23.    RoBblctioiu  u  to  jvovisioni  in  the  ap-  luriiatloB.— Comt.  18* 
propriation  or  aupply  bills. 

No  provision  or  enactment  shall  be  embraced  •Jt'    ^^  eompena 

in  the  annual  appropriation  or  supply  bill,  unless  '  "^  Legislature  shalJ 

it  reUtea  apecificaUy  to  some  particular  appro-  "^o"  council  of  any  city 

priation  in  the  biL;  and  any  such  provision  or  "^bots,  gant  any  extr 

enactment  ahall  be  limited  in  its  operation  to  Puohc  officer,  servant,  a 

such  appropriation.  J)«rtTBtlop. — Coott,  18*t 

D«itatt*ii.-N«w.  JJ5   Prison  labor;  CO 

S  M.  Certain  Mctions  not  to  apply  to  commis-  The  Legialature  shall 

•'•'•'  billa.  occupation  and  emplo 

Sections  seventeen  and  eighteen  of  this  article  tcnced  to  the  several  ata^ 

■hall  not  I4>ply  to  any  bill,  or  the  amendments  jails  and  reformatories  i 

to  any  bill,  which  shall  be  reported  to  the  LeKis-  after  the  first  day  of  J 

lature  by   commissioners   wno   have   been   ap-  thousand  eight  hundre 

pointed  pursuant  to  law  to  revise  the  statutes.  person  in  any  such  prii 

DmratlMi.— Caul,  ists.ut.  Ill, |2£.mddHllS74.  reformatory,   shall  be 

_      . .,  work,  while  under  sente. 

fH.   Tax  bills  to  >Ut«  tax  dittiiicfly.  industry  or  oooupation, 

EveiT  law  which  imposes,  continues  or  revives  work,  or  the  product  or 

a  ta^t  wall  distinctly  state  the  tax  and  the  ob-  be  farmed  out,  contract 

Ert  to  which  it  is  to  be  applied,  and  it  shall  not  person,  firm,  aswKnatio 

Miffieient  to  refer  to  any  other  law  to  fix  such  section  shall  not  be  tx 

tax  or  object.  L<igiBlature  from  provi< 

DKlnUoa.— Cooil.  ISM,  srt.  tit.  )  20.  ■dded  1ST4.  work  for,  and  that  the 

.  ~.     *^                   .                             .  ""'J'  ^  diapoBcd  of  to,  ( 

f  n.    When  ayes  aad  nays  necesaary;  Ome-  division  thereof,  or  for  ■ 

tftba  to  constitute  quorum.  Uoq  owned  or  manaaet 

On  the  final  jiiimiiji  ,  in  either  house  of  the  State,  or  any  politicald 

Legislature,  of  any  act  which  in 
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A  BTTr'T  17  wrfcTTD'TTi  sakuy  of  tcii  thousand  dollars^  and  there  shali  be 

ARTICLE  FOURTH  provided  for  his  use  a  suitable  and  furnished 

See.  1.  Executive  power.      •  exemiive  residence. 

2.  QualificfttioDS  of  governor  and  lioutenant-govcr-         DwhratlOD.— Ooort.  1846.  art.  IV,  1 4,  as  am.  1874. 

nor. 

3.  Election  of  governor  and  lieutenant-governor.  §5.     RcprieTes,  C0mmwt«tk)H8,  and  pfdons 

4.  Duties  and  powers  of  governor;  compensation.  *^  u->  ~-.*-.^  u«^-.«-.— .^- 

5.  Reprieves.    oommuUtions   and    pafdons    to  be     «>  «>®  gnmtea  by  gOTemor. 

a  —,«™te«*  by  governor.  The  Governor  ^all  have  the  power  to  grant 
0.  When  lieutenant-governor  to  act  as  governor.  „«««;«„««  «^»«w«„4.«4.;^««<,  „,wi  •.^wJ^^m^  ^t4^^Jr^^ 
7.  Qualifications  and  duties  of  Ueutenant-gfcvernor.  repneves,  commutations  and  pardons  after  con- 
succession  to  the  governorship.  viction,  for  ail  offenses  except  treason  and  cases 
n  §*J*»y  o^Meutenant-goyernor.'  of  impeachment,  upon  such  conditions  and  with 
9.  ^''^^J^^f^^%JS.^"T^Z^^:  '^^  restrictions  and  limitations,  as  he  may 

think  proper,  subject  to  such  regulations  as  may 

§  1.    Executive  power.  be  provided  by  law  relative  to  the  manner  6f 

The  executive  power  shall  be  vested  in  a  Gov-  applying  for  paidons.    Upon  conviction  for  trea- 

emor,  who  shall  hold  his  office  for  two  years;  a  f?"'  ^f  f °**^  '^^^  power  to  suspend  the  «ecu- 

•Lieutenant-Govemor  shall  be  chosen   at   the  tion  of  the  sentence,  until  the  case  shall  be  re- 

same  time,  and  for  the  same  term.    The  Gover-  P^T^.J^  \^^  Legislature  at  ite  next  meetmg, 

nor  and  Lieutenant-Governor  elected  next  pre-  ^^^^  the  Legislature  "^^all  either  parson,  ot 

ceding  the  time  when  this  section  shall  take  commute  the  sentence,  direct  the  execution  of 

effect,  shall  hold  office  until  and  including  the  the  sentence   or  grant  a  further  reprieve     He 

thirty-first   day   of   December,    one   thoiiand  ^*"  annually  communicate  to  the  Legislature 

eight  hundred  and  ninety-six,  and  their  succes-  each  case  of  reprieve,  commutation  or  .P«rdon 

sors  shall  be  chosen  at  the  general  election  in  grafted  stating  the  name  of  ^e  oonvict,  the 

that  year  crime  of  which  he  was  convicted,  the  sentence 

I>«rt»Uoo.-Con,t.  1846.  art.  IV,  J  1.  <^t}^  ^^'  '^'^  *•»«  <***«  «^  *•»«  OOmmutetion, 

•  pardon  or  reprieve. 

to      f\ I'A     AS  £  J  !•     .L  Derivatton. — Const.  1846,.  art.  IV,  { 6. 

§  2.    Qualifications  of  governor  and  lieuten- 
ant-governor, jg^   When  lieutenant-govenior  to  act  as  f  ov- 

No  person  shall  be  eligible  to  the  office  of  emor. 

Governor   or   Lieutenwit^vemor,    except   a  i^  case  of  the  impeachment  of  the  Governor, 

citizen  of  the  United  States,  of  the  age  of  not  o^  his  removal  from  office,  death,  inability  to 

less  than  thirty  years,  and  who  ^1  have  been  discharge  the  powers  and  duties  of  the  said  office, 

five  yews  next  preceding  his  election  a  resident  resignation,  or  absence  from  the  State,  the  pow- 

at  tnis  fc>tate.  ^^  ^^d  duties  of  the  office  shall  devolve  upon 

Derifatlon.— Const.  184«.  art.  IV.  §  2.  the  Lieutenant-Governor  for  the  residue  of  the 

term,  or  until  the  diisability  shaJT  cease.    But 

§3.     Election  of  governor  and  lieutenant-  when  the  Governor  shall,  with  the  consent  of 

governor.  the  Legislature,  be  out  of  the  State,  in  time  of 

The  Governor  and  Lieutenant-Governor  shall  ^""a  *^  *^?  ^^  ""^  *  military  fow  thereof ,  he 

be  elected  at  the  times  and  places  of  choosing  ^^l  continue  Commander-in-Chief  of  aU  the 

members  of  the  Assembly.     The   peraons   re-  mditary  force  of  the  State, 

spectively  having  the  highest  number  of  votes  Derifatlon.— Conet.  1846,. art.  IV,  f  6. 
for  Governor  and  Lieutenant-Governor  shall  be 

elected;  but  in  case  two  or  more  shall  have  an  §  7.    Qualifications  and  duties  of  lieutefuuit- 

equal  and  the  highest  number  of  votes  for  Gover-  governor;  succession  to  the  governorship, 

nor,  or  for  Lieutenant-Governor,  the  two  houses  The  Lieutenant-Governor  shall  poaaess  the 

of  the  Legislature  at  its  next  annual  session  same  qualifications  of  eligibility  for  office  as  the 

shall  forthwith,  by  joint  ballot,  choose  one  of  Governor.    He  shall  be  President  of  the  Senate, 

the  said  persons  so  having  an  equal  and  the  but  ^all  have  only  a  casting  vote  therein.    If 

highest  number  of  votes  for  Governor  or  Lieu-  during  a  vacancy  of  the  office  of  Governor,  the 

tenant-Governor.  Lieutenant-Governor  shall  be  impeached,  dis- 

DcriTation.— Const.  1846.  art.  IV,  §  3.  placed,  resign,  die,  or  become  incapable  of  per- 
forming the  duties  of  his  office,  or  be  absent 

§  4.  Duties  and  powers  of  governor ;  compen-  ^^™  the  Sta4«,  the  Pfewdent  of  the  Sen^  shall 

sation.  act  as  Governor  until  the  vacauQr  be  filled  or 

rr«V.                uiiui-             jrf-iu-#  the  disabihty  shall  cease;  and  if  the  President  of 

The  Governor  shall  be  CommandeMn  Chief  ^j,^  g^^^e  for  any  of  the  above  causes  shaU  be- 

of  the  DMbtary  and  naval  forc«  of  the  State.  ^^^^  incapable  of  performing  the  duties  per- 

He  shidl  have  power  to  convene  the  L^slature,  Gaining  to  the  office  SF  Governor,  the  Speaker  of 

or  the  Senate  only,  on  extraordinary  dcca«pna  ^^^  Assembly  shall  act  as  Governor  until  the 

At  «ctraordinary  sessions  no  subject  shall  be  vacancy  be  ffiled  or  the  disabflfty  shall  cease. 

acted  upon,  except  such  as  the  Governor  may       ^_^ ^_n^,^  uma  ^^  iv  It 

reconmiend  for  consideration.    He  shall  com-  »«>«vatlo«.-Conrt.  l«6,  art.  IV.  fr r. 

municate  by  message  to  the  Legislature  at  every        ,  *     «  i        x  t-     i.        * 

session  the  condition  of  the  State,  and  reoom-  §»•   Salary  of  heutenant-gwremor. 

mend  such  matters  to  it  as  he  shall  judce  expe-  The  Lieutenant-Governor  shall  re«eive  for  hia 

dient.    He  shall  transact  all  necessary  ousiness  services  an  annual  salary  of  five  thousand  dollars^ 

with  the  officers  of  government,  civil  and  mili-  and  shall  not  receive  or  be  entitled  to  any  other 

tary.    He  shall  expedite  all  such  measures  as  compensation,  fee  or  perquisite;  for  any  duty  or 

may  be  resolved  upon  by  the  Legislature,  and  service  he  may  be  required  to  perform  by  the- 

shall  take  care  that  the  laws  are  faithfully  exe-  Constitution  or  by  law. 

cuted.    He  shall  receive  for  his  services  an  annual  DcrlvatloD.— <7on«t.  1846,  art.  iVr  §  8.  as  am.  1874^ 

IIM 


CONSTITUTION  OP  THE  STATE 


ich  ahiUI  hftve  passed  the  Senate  penaatiol 

hdl,  before  it  becomre  s  law,  be  !M>«i  du 

le  Governor;  if  he  approve,  he  been  elec 

It  «  not,  he  ahall  retura  it  with  f^  <»  P 

•  the  house  «  which  it  shall  have  ^B.    Ni 

A  shall  ejiter  the  objections  at  otftts  En 

imal,  and  proceed  to  reconeidv  tieal  civi 

h  reconsideratioii,  two-tiurda  of  Snttal 

ictfid  to  that  bouse  shall  acree  to  g  a     n 

shall  be  sent  together  with  the  ir'   ' 

le  other  house,  by  which  it  shall  The  fi: 

onsidered;   and  if  approved  by  ^^'"'P^ 

e  members  elected  to  that  house,  State  En 

a  law  notwithetanding  the  ob-  article,  s 

^vernor.     In  all  such  caaea  the  cgbt  hw 

uses  shall  be  determined  by  yeas  °^  office  . 

lie  names  of  the  members  voting  following 

I  on  the  journal  of  each   house  pneral  « 

f  any  bill  ih&ll  not  be  returned  hundred 

T  within  ten  days  (Simdaye  ex-  thereafte 

hall  have  been  presented  to  hhn,  the  torn 

>e  a  law  in  like  mann^  as  if  he  D«>lfstl 
inlees  the  Legislature  shall,  by 

int,  prevent  ite  return,  in  which  {  S.      ! 

;  become  a  law  without  the  ap-  pobitmM 

)vemor.    No  bill  shall  become  a  \  gyp, 

lal  adjournment  of  the  I^sla-  pointed^ 

)roved  by  the  Governor  within  gjjj  ^^^g 

r  such  adjournment.    If  any  bill  yntjl  the 

'  Governor  contain  several  items  ^hoiQ  kp 

L  of  money,  he  may  object  to  one  (g  appoir 

1  itenw  wb:ie  approvmg  of  the  eompena 

the  bill.     In  such  case  he  Aall  required 

}ill,  at  the  time  of  signing  it,  a  ^ecutioi 
B  tl: 


egialature  be  in  seasion,  he  shaU  navigatic 

lousemwhich thebilloneinated  ^^g  ^  ^ 

^atement,  and  the  items  objected  jjj^  canai 

irately  reconaidered.     If  on  re-  jj^^g  f^\g 

le  or  more  of  such  items  be  ap-  ment  aha 

Jiirda  of  the  members  elected  to  Surveyor 

same  shall  be  part  of  the  law,  ^^^^  ^^ , 

i  the  objections  of  the  Governor.  y,g  navii 

ns  of  this  section,  in  relation  to  guspende 

ed  by  the  Governor,  shall  apply  nor  whe 

b  he  shall  withhold  his  approval  terMt  shi 

r  items  contained  in  a  bill  appro-  gf  g„^  < 

office,  thi 

»«.  IMS.  «t.  IV.  I  s.  u  un.  1874.  of  state « 

and  shal 

linCLB  FIFTH  thereof  t. 

Superinti 

on  0/ «t»le  offlrsr*.  not  mon 

lent  of  public   voilu:   appdnlniFnl:  Whose  du 

■Dddu^ea.  to  modil 

^a'du-i-"""  "*•"■  "^■■"•""  *»"■«< 

Kra  of  Ihe  land  oIGh:  of  thf  cmiul  be  fixed  I 

inai  b«n].,       .  three  ye8 

cnaboltahed.  in  his  ]UI 

p  AppoibtmFDM  %nd  promotioiiH.  quire,     ^ 

assistant 

Ktn.  mnainde 

Y  of  State,  Comptroller,  Treas-  pointed,  I 

jeneral  and  State  Engineer  and  tnit  in  ce 

le  chosen  at  a  general  election,  at  such  aasi 

ilaeee  of  electing  the  Governor  at  onoe  1 

-Oovemor,  and  shatl  hold  their  cause  of 

'ears,  except  as  provided  in  sec-  jdc^ed  ir 

uon  two  01  tOiB  article.    Each  of  the  officers  in  ab,  excel 
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department  of  the  State  Engineer  and  Surveyor,  person  to  discharge  the  duties  of  the  office  dur- 

shall  be  appointed  by  the  Superintendent  of  ing  such  suspension  of  the  Treasurer. 

Public  Works,  and  be  subject  to  suspension  or  llerfvattoo.— Const  1846.  art.  v,  f  7. 

removal  by  him.    The  Superintendent  of  Public        ,  ^     ^       .      ^         

Works  shaU  i)erform  all  the  duties  of  the  former  §8-  Certam  offices  abolished. 
Canal  Ccxnmissioners  and  Board  of  Canal  Com-  All  offices  for  the  weighing,  gauging,  measur- 
missioners,  as  now  declared  by  law,  until  other-  ing,  culling  or  inspecting  any  merdiandise,  prod- 
wise  provided  bv  the  Legislature.  The  Gover-  uce,  manudfacture  or  conmiodity  whatever,  are 
nor,  by  and  with  the  advice  and  consent  of  the  herebv  abolished;  and  no  such  office  shall  hare« 
Senate,  shall  have  power  to  fill  vacancies  in  the  after  be  created  by  law;  but  nothing  in  this  see- 
office  of  Superintendent  of  Public  Worics;  if  the  tion  contained  shall  abrogate  any  ^ce  created 
Senate  be  not  in  session^  he  may  grant  com-  for  the  purpose  of  iM^tecting  the  public  health 
missions  which  shall  expire  at  the  end  of  the  or  the  mterests  of  the  State  in  its  property, 
next  succeeding  session  of  the  Senate.  revenue,  toUs  or  purchases,  or  of  supplying  toe 

DcHvatton.~Coiut.  i84«,art.  v.f  3,MBm.  1874.  people  with  correct  standards  of  weignts  aod 

measures,  or  shall  prevent  the  creation  of  any 

§  4.   Superintendent  of  state  priaofia;  appoint-  office  for  such  purposes  hereafter, 

ment;  powers  and  duties  of.  DcHvatlon.--Coii8t.  1846.  art.  v.  |  & 

apioiWbr^"^e2.^i\?iS^w¥£  5»-    CivU  .ervic,  appointment,  «d  pnuno. 
advice  and  consent  of  the  Senate,  and  hold  his  ""^'                                         ..... 
office  for  five  years,  unless  sooner  removed;  he  Appomtments  and  promotions  m  the  civil 
shall  give  security  in  such  amount,  and  with  service  oi  the  State,  and  of  all  the  civil  divisions 
such  sureties  as  shall  be  required  by  law  for  the  thereof,  including  cities  and  villages,  shall  be 
faithful  discharge  of  his  duties;  he  shaU  have  the  made  accoiding  to  merit  Md  fitness  to  be  asoer- 
superintendence,  management  and  control  of  tained,  so  far  as  practicable,  by  examinations, 
state  prisons,  subject  to  such  laws  as  now  exist  which,  so  far  as  practicable,  shall  be  competitive: 
or  may  hereaftCT  be  enacted;  he  shall  appoint  provided,  however,  that  honorably  discharged 
the  agents,  wardens,  physicians  and  <^aplains  soldiers  and  sailors  from  the  army  and  navy  of 
of  the  prisons.    The  agent  and  warden  of  each  the  United  States  in  the  late  civil  war,  who  are 
prison  ^all  appoint  all  other  officers  of  such  citizens  and  residents  of  this  State,  shall  be  en- 
prison,  except  the  clerk,  subject  to  the  approval  titled  to  preference  in  appointment  and  promo- 
of  the  same  Dy  the  Superintendent.    The  Comp-  tion,  without  regard  to  their  standing  on  any  list 
troUer  shall  appoint  the  clerks  of  the  prisons.  [«>^  which  such  appointment  or  promotion  may 
The  Superintendent  shall  have  all  the  powers  be  made.   Laws  shall  be  made  to  provide  for  the 
and  perform  all  the  duties  not  inconsistent  here-  enforcement  of  this  section, 
with,  which  were  formerly  had  and  performed  DfHTatteB.— New. 
by  tne  Inspectors  of  State  Prisons.   Tne  Gover- 
nor may  remove  the  Superintendent  for  cause  at  apttpt  tc  ^rrrT? 
any  time,  giving  to  him  a  copy  of  the  charges  AKXici-ii».&iii±t 

against  him,  and  an  opportunity  to  be  heard  in  gee.  i.  Supreme  court;  how  constituted;  judicial  distrieta. 

his  defense.  2.  Judidal   deiMrtmenta;   appelate   dfiviaon,   how 

D.rt»««i.-Conrt.  1846.  «t.  V, »  4,  ««n.  1876.  ?S?^!lti?J3X« of  hrfSSJ^JS!!!^^ 

5  5.   Comniissioners  of  ibe  land  office;  of  the  '  ^'^J'^  »ot  to  ilt  in  «v,«w:  t«.th»o«y  fa 

canal  fond ;  canal  board.  4.  Tema (rfoSo*;  vaeandei, bow fillad. 

The^,Lieutenant-Govemor,   Speaker  of  the  »•  «'i;„^,  SSS^S^'JifruiSSXn^'lSiSS  2( 

Assembly,    Secretary    of    State,    Comptroller,  st^xreme  oourt. 

Treasurer,  Attorney-General  and  State  Engineer  6.  C>^  ~"rt»  «d  courts  of  oyer  and  terminer 

and  Surveyor  shall  be  the  commissioners  of  the  7.  cown  of  appeals. 

land  office.     The  LieutenanlrGovemor,  Secre-  8.  Vacancy  in  court  of  appeala,  how  filled. 

tary  of  State,  Comptroller,  Treasurer  and  Attor-  •-  ,S-  Junadiction  of  oowt  of  appeal*. 

^^,r  n^«««„i  «k«ii  K*  *!,«.  ^^.».««:««;^»»»  ^f  ♦!,«,  10-  Judges  not  to  hold  any  other  office, 

ney-iieneral  snail  be  the  commissioners  of  tne  21.  Removal  of  judges. 


canal  fund.    The  canal  board  shall  consist  of  the  12.  Compensation;  ace  restriction;  wBwsnmtwt   hy 

commissioners  of  the  canal  fund,  the  State  En-  ,_  -.  .^P^"®'-   , 

gnecT  and  Surveyor  and  the  Superintendent  of  \l:  ^tySSS^"" 

Public  Works.  15.  Surrogates'  courts;  surrogates,  their  powers  mnd 

ll«i««l«.-0,n,t.  1846. art.  V.  |  S.  „   LoilhSJ^oilkSr'"- 

.  .      _^  J  .     .         « «  .  17.  Justices  of  the  peace;  district  court  justices. 

f  6.   Powers  and  duties  of  boards.  18.  inferior  local  courts. 

ITie  powers  and  duties  of  the  rwpectiye  boards,  20!  N^judidSTSier.  except  justice  of  tb»  peace,  to 

and  of  the  several  officers  m  this  article  men-  receive  fees;  not  to  act  as  attorney  or  oooaselor. 

tioned,  shall  be  such  as  now  are  or  hereafter  may  Ji.  Publication  of  statutes, 

be  preicribed  by  law.  22.  T«W  o««Mjfjg«eat  ,u«.o«  of  th.  p«o.  «k| 

Dcrlvallon.— Const.  1846,  art.  V,  f  fi.  23.  Courts  of  special  sessions. 


§  7.   State  treasurer ;  suspension  by  governor.  §  1.   Supreme  court ;  how  constitated ;  judicial 

The  Treasurer  may  be  suspended  from  office  districts, 

by  the  Governor^  during  the  recess  of  the  Legis-  The  Supreme  Court  is  continued  with  general 

lature,  and  until  thirty  da^  after  the  com-  jurisdiction  in  law  and  equity  subject  to  tKuAi 

mencement  of  the  next  session  of  the  Legisla-  appellate  jurisdiction  of  toe  Court  ii  Appeala  as 

tare,  whenevo*  it  shall  appear  to  him  that  such  now  ig  or  may  be  prescribed  by  law  not  inoon- 

Treasurer  has,  in  any  particular,  violated  his  sistent  with  this  article.    The  existing  judicial 

duty.   The  Governor  shall  appoint  a  competent  districts  of  the  State  are  continued  until  fmaaged 

lift 
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be  Juslicce  of  the  Supreme  Court  duriiig  their  speedy  diBpoaitioii  of  tl 

respective  termg,  and  of  twelve  additional  Jue-  Whenever  the  Appellate 

tieea  who  shall  reside  in  and  be'choKii  by  the  ment  ahalt  be  unable  to 

electors  of  the  several  existing  judicial  districts,  within  a  reaaonable  time, 

three  in  the  first  district,  three  in  the  eeoond,  ana  aiding  Justices  of  the  sen 

one  in  each  of  the  other  dietricta;  and  ol  their  meetrng  calM  by  the  F 

micoeaeors.     The  Buccessors  of  said   Justices  department  in  airean  su 

flhall  be  chosen  by  the  electors  of  their  respec-  appeijs  from  such  depar 

tjve  judicial  diBtricte.      The   LegisUture  may  partment   for  heariw  Ai 

alter  the  judicial  diBtrictB  once  after  every  enu-  Justice  of  die  Appelate 

meraticm  under  the  Constitution,  of  the  tnhabi-  the  department  to  which 

tants  of  the  State,  and  thereupon  reapportion  to  penorm  the  duties  ol 

the  Justices  to  be  thereafter  elected  in  the  dia-  exo^ise  any  of  the  paw 

trieta  ao  altered.     The  Legislature  may  from  Supreme  Court,  other  t 

time  to  time  increaae  the  number  of  Juaticea  in  out  of  court,  and  those  i 

any  judicial  district  except  that  the  number  Ot  late  Diviaion,  or  to  the  t 

Justices  in  the  first  and  second  district  or  in  any  motions  submitted  by  t 

of  the  districts  into  which  the   second  district  any  such  Justice,  wh^  ] 

may  be  divided,  shall  not  be  increased  to  exceed  performing  ttke  duties  of 

one  Justice  for  each  eighty  thousand^  or  fraction  m  the  department  to  whii 

over  forty  thousand  of  the  populaticm  thereof,  hold  any  term  o(  the  Su 

as  shown  by  the  last  State,  or  Federal  census  or  eJse  any  of  the  powers  c 

~     ~  and  except  that  the  numbo*  of  preme  Court  in  any  cou 

other  diatrict  shall  not  be  in^  in  any  other  departmei 


justices  in  any 


population  thereof  as  shown  by  the  last  State  or  shall  have  the  jur 

Federal  census  or  enumeration.     The  Legisla-  Supreme  Court  at  its  Ge 

ture  may  erect  out  of  the  second  judicial  dis-  Goieial  Terms  of  the  C 

trict  as  now  constituted,  another  judiciat  dia-  for  the  City  and  County 

trict  and  apportion  the  Justices  in  ofiice  between  perior  Court  of  the  Ci^ 

the  districts,  and  provide  for  the  election  of  perior  Court  of  Buffalo  an 

additional  Justices  in  the  new  district  not  ex-  and  such  additional  juris 

ceeding  the  limit  herein  provided.    (Am.  1905.)  ferred  by  the  Legialatun 

DvlnltoB — Co&n.  18M.  mrt  .VI  ,16.  •«  appomt  and  remove  a 
The  Justices  of  the  Ap 

J  8.   Judicial  departments;  appellate  division,  department  shall  have  | 

howconatitutedigoveniortodesifiiatejuatices;  *ad  places  for  boldinfi  . 

r^arter;  time  and  place  of  holding  coorts.  and  to  assign  the  Justice 

The  legislature  shall  divide  the  State  into  i™*V^*?™''f '""^ 


ment  sh^l  consist  <^  the  county  of  New  \  one: 

tbe  others  shall  be  bounded  by  county  lines  and 

be  compact  and  equal  In  popiUation  as  nearly  as  ■  •      juAm^  ir  huitle* 

fflfty  be.     Once  every  ten  years  the  Legislature  »   '«_.„  ^*__?*i^^ 

uZ  alter  tbe  judidS  departments,  but  without  *«•«»»«;  "  "l™*?  f^ 

increasing  the  number  thereof.  .No  Judge  or  Juatioa  at 

There  shall  be  an  Appellate  Division  of  the  Divwion  or  in  the  Court 

Suprane  Court,  consisting  of  seven  Justioee  in  »  decision  made  by  him  o 

thefirstdepartment,  andof  five  Justices  in  eaah  be  was  at  the  time  a 

of  the  othw  d^artments.    In  each  department  twtimony  in  equity  cue 

(our  shall  constitute  a  quorum,  and  the  concui^  manner  as  in  caaes  at  Im 

renoe  of  three  shall  be  neceasary  to  a  decision,  otherwise  provided,  the 

No  more  than  five  Justices  shall  sit  in  any  case.  tbe  same  power  to  altO' 

From  oU  the  Justices  elected  to  the  Supreme  diction  and  proceedings 

Court  the  Governor  shall  dnipiate  those  who  tb»t  it  has  heretofore  en 

diudl  eonstitute  the  Appellate  Division  in  each  DwiraBon.— Co>ut.  is«, 

departmentiandheshalldesignatethePresiding  ,.     _           ,    ~ 

Justice  thereof,  who  shall  act  as  such  during  hi«  S  *■    Terms  of  office; ' 

term  of  office,  and  shall  be  a  resident  of  the  dfc  The  official  t«rms  (rf  i 

partment.     The  other  Justices  shall  be  desig-  preme  Court  shall  be  fc 

Dated  for  terms  of  five  years  or  the  unexpir^  inchiding  the  first  day 

portionBOf  their  respective  terms  of  office,  if  leas  their  election,     When   i 

than  five  years.    From  time  to  time  as  the  terms  otherwise  than  by  expirai 

of  sucb  designatioiis  expire,  or  vacancies  occur,  of  Justice  of  the  Suprem 

he  shall  make  new  de«gnations.    A  majority  of  be  filled  for  a  full  tern 

the  Joaticea  ao  designated  to  ait  In  the  Aippellate  elecUon,  happening  not 

Diviaion,  In  each  department  shall  be  reaideiUs  after  such  vacancy  oca 

of  tlie  d<q>artaient.    He  may  alao  make  tem-  cattcy  shall  be  so  filled, 

pOTary  designations  in  case  of  the  absence  or  in-  vith  the  advice  and  cona 
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Senate  shall  be  in  session,  or  if  not  in  session  the  bers  of  the  court  shall  form  a  quorum,  and  the 
Governor,  mav  fill  such  vacancy  by  appoint-  concurrence  of  four  shall  be  necessaiy  to  a  de- 
ment, which  shall  continue  until  ana  including  cision.  The  court  sh^l  have  power  to  appoint 
the  last  day  of  December  next  after  the  election  and  to  remove  its  reporter,  clerk  and  attendants, 
at  which  the  vacancy  shall  be  filed.  Whenever  and   as  often  as  a  majority  of  the 

DcHvatlon.~Con8t.  1846,  art.  VI.  |f  9, 13.  Judges  of  the  Court  of  Appeals  shall  certify  to 

,...,,.        .  the  Governor  that  said  court  is  unable,  by  reason 

§  5.    City  courts  abohshed;  judges  become  of  the  accumulation  of  causes  pending  therein, 

justices  of  supreme  court;  salanes;  jurisdiction  to  hear  and  dispose  of  the  same  with  reason- 

vested  m  supreme  court.           .  able  speed,  the  Governor  shall  designate  not 

The  Superior  Court  of  the  City  of  New  Ywk,  more  than  four  Justices  of  the  Supreme  Court 

the  Court  of  Common  Pleas  for  l^e  City  and  to  serve  as  Associate  Judges  of  the  Court  of 

County  of  New  York,  the  Superior  Court  of  Aopeals.    The  Justices  so  designated  shall  be 

Buffalo,  and  the  City  Court  of  Brooklyn,  are  rdieved  from  their  duties  as  Justices  of  the  Su- 

abolished  from  and  after  the  first  day  of  Janu-  preme  Court  and  shall  serveas  Associate  Judges 

&ry.  one  thousand  eight  hundred  and  ninety-six.  of  the  Court  of  Appeals  until  the  causes  un* 

ana  thereupon  the  seals,  records,  papers  ana  disposed  of  in  saia  court  are  reduced  to  two 

documents  of  or  belonging  to  such  courts,  shall  hundred,  when  they  shall  return  to  the  Supreme 

be  deposited  in  the  offices  of  the  Clerks  <^  the  Court.    The  Governor  may  designate  Justices  of 

several  counties  in  which  said  courts  now  exist;  the  Supreme  Court  to  fill  vacancies.    No  Jus- 

and  all  actions  and  proceedings  then'  pending  in  tice  shall  serve  as  Associate  Judge  of  the  Court 

such  courts  shall  be  tran^erred  to  the  Supreme  of  Appeals  except  while  holding  the  office  of 

Court  for  hearing   and  determination.     The  Justice  of  the  Supreme  Court,   and  no  more 

Judges  of  said  courts  in  office  on  the  finst  day  of  than  seven  Judges  shall  sit  in  any  case.     (Am. 

January,  one  thousfltnd  eight  hundred  and  ninety-  1899.) 

six,  shfldl,  for  the  remainder  of  the  term  for  which  DeHTstkm.— Const.  184«.  art.  vi.  f  3.  as  am.  i860, 
th^r  vf&re  elected  or  appointed,  be  Justices  of 

the  Supreme  Court;  but  they  shall  sit  only  in  §  8.    Vacancy  in  court  of  appeals,  how  filled. 

the  counties  in  which  they  were  elected  or  ap-  When  a  vacancy  shall  occur  otherwise  than  by 

pointed.     Their  salaries  shall  be  paad  by  the  expiration  of  term,  in  the  office  of  Chief  or 

said  counties  respectivelv,  and  shall  be  the  same  Associate  Judge  of  the  Court  of  Appeals,  the 

as  the  salaries  of  the  other  Justices  of  the  Su-  sftme  shall  be  filled,  for  a  full  term,  at  the  next 

preme  Court  residing  m  the   same    counties,  general  election  happening  not  less  than  three 

Their  successors  shall  be  elected  as  Justices  of  months  after  such  vacancy  occurs;  and  until  the 

the  Supreme  Court  by  the  electors  of  the  iudi-  vacancy  shall  be  so  filled,  the  GovCTnor,  1^  and 

cial  districts  in  which  they  reepectively  reside.  with  the  advice  and  consent  of  the  Senate,  if  the 

The  jurisdiction  now  exercised  by  the  sevwal  Senate  shall  be  in  session  or  if  not  in  session  the 

eourts  hereby  abolished  shall  be  vested  in  the  Governor  may  fill  such  vacancy  by  appoint- 

Supreme  Court.     Appeals  fh)m  infoior  and  ment.    If  any  such  appointment  of  Chief  Judge 

local  courts  now  heard  in  the  Court  of  Common  ghaU  b^  made  from  among  the  Associate  Judges, 

Pleas  for  the  City  and  County  of  New  York  and  a  temporary  appointment  of  Associate  Judge 

the  Superior  Court  of  Buffak),  shall  be  heaid  in  ghall  l^  made  in  like  manner;  but  in  such  case 

the  Supreme  Court  in  such  manner  and  b^  such  ^e  pereon  appointed  Chief  Judge  shall  not  be 

Justice  or  Justices  as  the  Appellate  Divisions  in  deemed  to  vacate  his  office  of  Associate  Judge 

the  respective  departments  which  include  New  any  longer  than  until  the  expiration  of  his  i^ 

York  and  Buffalo  shall  direct,  unless  otherwise  pomtment  as  Chid  Judge.     The  powers  and 

provided  by  the  Legislature.  jurisdiction  of  the  oourt^all  not  be  suspended 

Derlvallon.— New.  for  want  of  appointment  or  election,  when  the 

•  «^.      .^        _^        J        -x<               J  numbw  of  Jucures  is  sufficitfit  to  constitute  a 

*  *^-     ^"Sl?  ^^  "*  "^"^  "^  "^^^  ""^  ^orum.    All^ntments  under  this  section 

tennmer  abohshed.  ^j  continue  until  and  including  the  last  day  of 

Circuit  Courts  and  Courts  of  Oyer  and  Term-  December  next  after  the  election  at  which  the 

iner  are  abolished  from  and  after  the  last  day  of  vacancy  shall  be  filled. 

December,  one  thousand  d^t  hundred   and  Derttattan—Omrt.  1846.  art.  VI.  |  a.  aa  am.  \9». 
ninety-five.    All  their  jurisdiction  shall  there- 
upon be  vested  in  the  Supreme  Court,  and  all  (  9.  Jurisdiction  of  court  of  appMla. 
actions  «\d  J>rpceedings  Uien  p^dmg  m  such  ^^^  ^^  j^^  .      ^^  December  one  thousand 
courts  shall  be  transferred  to  the  Supreme  Court  ^^^  hundred  and  ninetv-five  the  iumdiction 
for  hearing  and  determination.    Any  Justice  of  QfJ^^  Court  of  Appeals  except  where  the  ludff- 

^5  J'^P'^JS^  ^2!^'  ^^^P^^S^"^^^^  ^^  «»ent  is  of  death,  sWlte  limited  to  the  reviw 

vided  m  this  article,  may  hold  ooiMrt  m  any  ^  quartions  of  Uw.    No  unanimous  decisioa  of 

^^^'  ***®  Appellate  Division  of  the  Supreme  Court 

Dcrlratlon.— New.  ^jiat  tnere  is  evidence  supportinij^  or  tending  to 

sustain  a  finding  of  fact  or  a  verdict  not  directed 

§  7.   Court  of  appeals.  by  the  court,  shall  be  reviewed  by  the  Court  of 

The  Court  of  Appeals  is  continued.    It  shiill  Appeals.     Except  where  the  judgment  is  of 

consist  of  the  Chief  Judge  and  Associate  Judges  death,  appeals  may  be  taken,  as  of  right,  to  said 

now  in  office,  who  shall  hold  their  offices  until  court  only  from  iiidgments  or  orders  entered 

the  expiration  of  their  respective  terms,  and  up<»i  decisions  of  the  Appellate  Division  of  the 

their  successors,  who  shall  be  chosen  by  the  Supreme  Court,  finally  aetennining  aotioiiB  or 

electora  of  the  State.    The  dfficial  terms  of  the  special  proceedmi^B,  and  from  orders  granting 

Chief  Judge  and  Associate  Judges  shall  be  four-  new  trials  on  exceptions,  wiiere  the  ^appellants 

teen  yean  from  and  including  the  first  day  of  stipulate  that  upon  affirmance  judgment  abeo- 

January  next  after  their  election.    Five  mem-  hite  shall  be  rendered  against  them.   The  Appei- 
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late  Division  in  any  department  may,  however,  addition  ten  dollars  per  day  for  expenses  yfkSg 

allow  an  appeal  upon  any  question  of  law  which,  actually  so  engaged  in  holding  such  term/i^fidl 

in  its  opinion,  ought  to  be  reviewed  by  the  Court  shall  be  paid  by  the  State  and  charged  uponMybe 

of  Appeals.  judicial  district  where  the  service  is  rendered. 

The    Legislatiue   may    further    restrict    the  The  compensation  herein  provided  shall  hefai 

jurisdiction  of  the  Court  of  Appeals  and  the  lieu  of  and  shall  exclude  alt  other  compensfitSon 

right  of  appeal  thereto,  but  the  right  to  appeal  and  allowance  to  said  Justices  for  expenses'  df 

shall  not  depend  upon  the  amount  involved.  every  kind  and  nature  whatsoever.    Tne  ppovi-           ,'^^- 

The  provisions  of  this  section  shall  not  apply  sions  of  this  section  shall  apply  to  the  Judg!^ 

to  orders  made  or  judgments  rendered  by  any  and  Justices  now  in  office  and  to  those  herei^er 

General  Term  before  the  last  day  of  December,  elected.    (Am.  1909.)                                          '  , 

one  thousand  eight  hundred  and  ninety-five,  but  Derlratton.— Const.  1846,  art.  VI,  fs  13,  14.  u  «m, 

appeals  therefrom  may  be  taken  under  existing  1889. 
provisions  of  law.                                                                                                                                               ^f 

lksrtfatioii.-New.  §13.   Trial  of  impeachments. 

The  Assembly  shall  have  the  power  of  im- 

§  10.   Judges  not  to  hold  any  other  office.  peachment,  by  a  vote  of  a  majority  of  all  the 

The  Judges  of  the  Court  of  Appeals  and  the  members  elected.    The  Court  for  the  Trial  of 

Justices  of  the  Supreme  Court  shall  not  hold  any  Impeachments  shall  be  composed  of  the  Presi- 

other  office  or  public  trust.    All  votes  for  any  of  dent  of  the  Senate,  the  .senators,  or  the  major 

them,  for  any  other  than  a  judicial  office,  given  part  of  them,  and  the  Judges  of  the  Court  of  Ap- 

by  the  Legislature  or  the  people,  shall  be  void.  peals,  or  the  major  part  of  them.    On  the  trial  of 

DcrtfattoD.— Confli.  1846,  art.  VI,  f  10,  as  am.  1869.  an  impeachment  against  the  Governor  or  Lieu-               ^i^ 

tenant  Governor,  the  Lieutenant-Governor  shall  *  'f 

f  11.    Removal  of  judges.  not  act  as  a  member  of  the  court.    No  judicial 

Judges  of  the  Court  of  Appeals  and  Justices  officer  shall  ejcercise  his  office,  &iter  articles  of 

of  the  Supreme  Court  may  be  removed  by  impeachment  against  him  shall  have  been  pre- 

concurrent  resolution  of  bbth   houses  of  the  ferred  to  the  Senate,  until  he  shall  have  been 

Legislature,  if  two-thirds  of  all  the  members  acquitted.    Before  the  trial  of  an  impeachment 

elected  to  each  house  concur  therein.    All  other  th^  members  of  the  court  shall  take  an  oath  or 

judicial  officers,  except  justices  of  the  peace  and  affirmation  truly  ajid  impartially  to  try  the 

judges  or  justices  of  inferior  courts  not  of  rec-  impeachment  according  to  the  evidence,  and  no 

ord,   may  be  removed  by  the   Senate,  on  the  person  shall  be  convicted  without  the  concur- 

recommendation  of  the  Governor,  if  two-thirds  re^ce  of  two-thirds  of  the  members  present, 

of  all  the  members  elected  to  the  Senate  concur  Judgment  in  cases  of  impeachment  shall  not 

therein.    But  no  officer  shall  be  removed  by  vir-  extend  further  than   to   removal   from  office, 

tue  of  this  section  except  for  cause,  which  shall  or  removal  from  office  and  disqualification  to 

be  entered  on  the  journals,  nor  unless  he  shall  hold  and  enjoy  any   office  of  honor,  trust  or 

have  been  served  with  a  statement  of  the  cause  PJ  ofit  under  this  State;  but  the  party  impeached 

alleged,  and  shall  have  had  an  opportunity  to  be  snail  Re  liable  to  indictment  and  punishment 

heud.   On  the  question  of  removal,  the  yeas  and  according  to  law.    . 

nays  shall  be  entered  on  the  journal.  Derifatlon.— Const.  1846.  art.  VI,  j  i,  as  am.  1869. 

Dcrlvalloii.— Const.  1846,  art.  VI,  f  11,  as  am.  1869. 

§  14.    County  courts. 

§  12.    Cox^pensation;  age  restriction;  assign-  xhe  existing  County  Courts  are  continued, 

ment  by  governor.  and  the  Judges  thereof  now  in  office  shall  hold 

No  person  shall  hold  the  office  of  Judge  or  their  offices  until  the  expiration  of  their  re.sp6c- 

Justice  of  any  court  longer  than  until  and  in-  tive  terms.    In  the  county  of  Kings  there  shall 

eluding  the  last  day  of  December  next  after  he  be  four  County  Judges.    The  number  of  County 

shall  he  seventy  years  of  age.    Each  Justice  of  Judges  in  any  county  may  also  be  increasea, 

the  Supreme  Court  shall  receive  from  the  State  from  time  to  time,  by  the  Legislature,  to  such 

the  sum  of  ten  thousand  dollars  per  year.    Those  number  that  the  total  number  of  County  Judges 

assigned  to  the  Appellate  Divisions  in  the  third  in  any  one  county  shall  not  exceed  one  for  ever\' 

and  fourth  departments  shall  each  receive  in  two  hundred  thousand,  or  major  fraction  thereof, 

addition  the  sum  of  two  thousand  dollars,  and  of  the  population  of  such  county.     The  addi- 

the  Presiding  Justices  thereof  the  sum  of  two  tional  County  Judges  in  the  county  of  Kin^ 

thousand  five  hundred  dollars  per  year.    Those  shall  be  chosen  at  the  general  election  held  in 

Justices  elected  in  the  first  and  second  judicial  the  first  odd-numbered  year  after  the  adoption 

departments  shall  continue  to  receive  from  their  of  this  amendment.     The  additional  County 

respective  cities,  counties  or  districts,  as  now  Judges  whose  offices  may  be   created  by  the 

provided  by  law^  such  additional  compensation  Legislature  shall  be  chosen  at  the  general  elec- 

as  will  make  their  aggregate  compensation  what  tion  held  in  the  first  odd-numbered  y ?ar  after 

they  are  now  receiving.    Those  Justices  elected  the  creation  of  such  office.    All  County  Judges, 

in  any  judicial  department  other  than  the  first  including  successors  to  existing  Judges,  shall  be 

or  second,  and  assigned  to  the  Appellate  Divi-  chosen  by  the  electors  of  the  counties  for  the 

sions  of  tne  first  or  second  departments  shall,  term  of  six  years  from  and  including  the  first 

while  so  assi^ed,  receive  from  those  depart-  day  of  January  following  their  election.    County 

mentsrespectively,  as  now  provided  by  law,  such  Courts  shall  have  the  powers  and  jurisdiction 

additional  Slim  as  is  paid  to  the  Justices  of  those  they  now  possess,  and  also  original  jurisdiction 

departments.    A  Justice  elected  in  the  third  or  in  actions  for  the  recovery  of  money  only,  where 

fourth  department  assigned  by  the  Appellate  the  defendants  reside  in  the  county,  and  in 

Division  or  designated  by  the  (iovemor  to  hold  which  the  complaint  demands  judgment  for  a 

a  trial  or  special  term  in  a  judicial  district  other  sum  not  exceeding  two  thousand  dbllars.    The 

than  that  in  which  he  is  elected  shall  receive  in  Legislature  may  hereafter  enlarge  or  restrict  the 

lift 


§§  lS-20               CONSTITUTION  OF  THE  STATE  OF  NEW  YORK                       art.  6 

• 

i'urisdiction  of  the  County  Courts,  provided,  in  special  cases  as  are  or  may  be  provided  by 

lowever.  that  their  jurisdiction  shall  not  be  so  law. 

extended  as  to  authorize  an  action  therein  for  Derlnitl#n.--C6iiat.  1846.  art.  vi.  §  i«.  as  am.  isee. 

the  recovery  of  money  only,  in  which  the  sum  #  *•,      t      •          ^    t.                  j.     • 

demanded  exceeds  two  thousand  dollars,  or  in  .  »  *•  •    Justices  of  th^  peace;  district  court 

which  any  person  not  a  resident  of  the  county  Justices. 

is  a  defendant.    Courts  of  Sessions,  except  in  The  electors  of  the  several  towns  shall,  at 

the  county  of  New  York,  are  abolished  from  and  their  annual  town  meetings,  or  at  such  pther 

after  the  last  day  of  December,  ei^teen  hun-  time  and  in  such  manner  as  the  Legislature  may 

dred  and  ninet^-nve.   All  the  jurisdiction  of  the  direct,  elect  Justices  of  the  Peace,  whose  term 

Court  of  Sessions  in  each  county,  except  the  of  office  ^lall  be  four  years.     In  case  of  an 

county  of  New  York,  shall  thereupon  be  vested  election  to  fill  a  vacancy  occurring  before  ^ 

in  the  County  Court  thereof,  and  all  actions  and  expiration  of  a  full  term,  they  diall  hold  for  the 

groceedings  then  pending  in  such    Courts  of  residue  of  the  unexpired  term.    Their  number 

essions  shall  be  transferred  to  the  said  County  and  classification  may  be  regulated  by  law. 

Courts  for  hearing  and  determination.    Every  Justices  of  the  Peace  and  judges  or  justices  of 

County  Judge  shall  perform  such  duties  as  they  inferior  courts  not  of  record  and  their  clerkS| 

may  be  required  by  law.    His  salary  shall  be  may  be  removed  for  cause,  after  due  notice  ana 

established  by  law,  payable  out  of  the  coimty  an  opportunity  of  being  heard  by  such  courts 

treasury.    A  Coimty  Judge  of  any  county  may  as  are  or  may  oe  prescnbed  by  law.    Justices  of 

hold  County  Courts  in  any  other  county  when  the  Peace  and  District  Court  Justices  may  be 

requested  by  the  judge  of  such  other  county,  elected  in  the  diffo^nt  cities  of  tiiis  State  in  such 

(Ain.  1913.)  manner  and  with  such  powers,  and  for  such 

Derivation.— Const.  1846,  art.  VI.  §  15,  aa  am.  186ft  terms,  respectively,  as  are  or  shall  be  prescribed 

by  law;  all  other  judicial  officers  in  cities,  whose 

powers  and  jurisdiction;  vacancies.  ^j^^^^^  ^^  ^^^^  cities,  or  appointed  by  ^me 

The  existiM  Surrogates*  Courts  are  contin-  local  authorities  thereof, 

ued,  and  the  Suiroeates  now  in  office  shall  hold  D«ri^tion.-Oonat.  1846.  art.  VI.  1 18.  aa  am.  I860, 
their  offices  until  the  expiration  of  their  terms. 

Their  successors  shall  be  chosen  by  the  electors  {  X8.    Inferior  local  courts. 

of  their  respective  counties,  and  their  terms  of  t«*^1:^-  i^  «i         -*     ^  !•  :i   -.  j       •    •     i 

office  Bhall  fee  six  yea«,  ex<4pt  in  the  county  of  i„l^SVZjTl  ^'"!*».kk.kI^'  K'tfl'^V""^ 

New  Yoric,  where  they  ^1  continue  to  be  four-  fc^*''i°''.  '^^i^J^^^^  ^V^  ^•' 

teen  yeare     Surrogates  and  Surrogates'  Courts  ^^  ^\,  ?"  "^T^J'^J^  hereafter 

shall  Lve  the  iuri^iction  and  powtrs  which  the  ^^"^^L^IT^  of  reooni.    The  Legister 

Surrogates  and  existing  Surrogates'  Courts  now  *'?7J5fc*  ^^^Z^^«  "£S"  any  inferior 

possei.  until  otherwisiprovidSi  by  the  Legislar  2^  SS^r^„"I^*rt!^!^jJ^lT'5JI!™' 

ture.    -he  County  Jud^e  shall  be  Surro^  of  ^"".^JT^^T^a  J^«*5?'<»^  V**^  I*" 

his  county,  except  wh^  a  separate  sXgatte  S^^H^'^Jf  ^J!fT***^P?iPT^I±'^^ 

has  been  OT  shall^  elected.    In  counties  ha^ng  ^  "^^:^^J5  t^?^5;„:S^^PLf ^.^1^^  J^ 

a  DODuIation  pxei-edinff  fortv  thouiiand  whi>rein  '""*  provided,  all  judicial  officers  ahall  be  elected 

fh^Ti^L^^^^.r^ti  ♦KfriJS^^™  or  appointed  at  such  times  and  in  such  manner 

there  is  no  separate  Surrogate,  the  Legislature  thSlegislature  m«v  direct, 

may  provide  for  the  election  of  a  separate  officer  J~:  ^^m^wwu^  »"'v  ui«^k. 

to  be  Surrogate,  whose  term  of  office  shall  be  six  »«rt»»tton.-Coi»t.    1846.  «t.  VI.  |  w.  m  ud.  18M. 

yean.   When  the  Surrogate  shall  be  elected  as  a  {  X9,    Clerks  of  courts. 


longer  than  until  and  induding  the  last  day  m     t„„.; ^fiu.  a n-i.  i-w-  •  •      •-       u  j      _.. 

D^ber  next  after  he  shal  1  ^seventy  yeai  of    i^*  <^„<f,  ^«„^PPf  **f Pj^^?"  *^JSt  ^2!!^ 


manner  as  like  vacancies  occuiring  in  the  Su-  p" *t''^fl.^^r.K.iTt ^k:  ^S£       .  *k        . 

preme  Court.   The  compensation  of  any  County  S'^fiiP'^rS^r^P  ^^S®5?  **  **»^  "T* 

Judge  or  Surrogate  shiu  not  be  increased  w  t^^'^T^^.J^  S'Ti,  *1  *^,9T^9^-^^ 

dimfnished  duriig  his  term  of  office.    For  the  S^^f: J:''t5J^.l*h..^£?^i?*.I!?r 

reUef  of  SurrogatS'  Courts  the  Legislature  may  f*^  "Y^^S  oompawation  to  be  established  by 

confer  upon  the  Supreme  Court  in  any  county  l»wand  paid  out  of  the  pubbc  treasury, 

having  a  population  exceeding  four  hundred  »«rt»»««n--CoMt.  im.  Mt.  VI,  §  30.  m  mm.  1888. 

S?rSAK"y'^i^°"of1Sw  «,5«>.    Kojudicil  officer  «cept  ju.tic«.  81 

fury  I'n  probate  cases^       ^                         ^  Aepewe,  to  receive  fees;  not  to  8ctM.ttnni*y 

DwIvattoB.— Const.  1846.  aH.  VI,  f  16,  as  am.  1860.  i.        .,..'.      ^                           ,       . 

No  judicial  (micer,  aeept  Justices  of  the 
•  ««    T       11  J-  •  1   IB  Peace,  shall  receive  to  his  own  use  any  fees  or 
§  16.   Local  judicial  officers.  Mrquisites  of  office;  nor  Aall  any  Judge  of  the 
The  Legislature  may,  on  application  of  the  Court  of  Appeals,  or  Justice  of  the  Supreme 
board  of  supervisors,  provide  for  the  election  of  Court,  or  any  County  Jud^  or  Surrogate  here- 
local  officers,  not  to  exceed  two  in  any  county,  after  elected  in  a  oounty  naving  a  population 
to  dischai^e  the  duties  of  CounlAr  Judge  and  of  exceeding  one  hundred  aiKi  twen^  thousand, 
Surrogate,  in  cases  of  their-  inability  or  of  a  va-  practice  as  an  attorney  or  couzisekir  in  any  court 
cancv,  and  in  such  other  cases  as  may  be  pro-  of  reooni  in  this  State,  or  act  as  referee.    The 
vided  by  law,  and  to  exercise  such  other  powers  Legislature  may  impose  a  similar  prohibition 
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bounty  Judges  and  Sumwates  in  otber  |4 

»,    No  one  ahall  be  eligible  to  the  office  debti 

^  of  the  Court  of  Appnik,  Justice  of  the  Ex 

le  Court,  or,  except  in  the  county  of  three 

«n,  to  Oie  office  o(  County  Judge  <»■  conti 

»te,  who  is  not  an  attorney  and  counselor  guch 

State.  gjngli 

(«•«.— CooM.  1840,  ut.  VI,  1 31,  u  us.  isu.  there 
eithe 

Publication  of  statutes.  be  t« 

Legislature  shall  provide  for  the  speedy  the  j 

ition  a(  all  statutes,  and  shall  regulate  the  bill  p 

Sof  the  decisions  of  the  courts;  but  »il  tion 

judiciSil  decisions  shall  be  free  for  pub-  elTed 

k  by  any  person.  been 

■Hm — Court.  1848,  ut.  VI,  ^23,  M  uo.  18«S.     »  "W 

It  at  I 


ices  of  the  Peace  and  other  local  judicial  "^  *" 

I  provided  for  in  Bections  seventeen  and  ??*"■ 

n,  in  office  when  this  article  takes  effect,  jT?,' 

lOld  their  offices  until  the  expiration  of  rr" 

wpective  terms.  *"" 

athm.— CoDrt.  1849,  ml.  VI,  1 2S,  u  u 


thm 
by  1, 
debt 


Coorta  of  special 

rts  of  Special  Sessions  shall  have  such  o„„ 
rtion  of  offenses  of  the  grade  of  mis-  t,qren 
Mrs  as  may  be  prescribed  by  law. 

atfOD.— Cotut.  1840,  ut.  VI,  f  26,  ■■ 


threi 


aruclb  seventh 

Steta  cndit  not  to  b«  (iven. 


At^ 


Clatmi  bwred  b] 


«ted.bte  thm 

Cudii'^Bot  to  ba  •oldi^not^appliisUe  to  eerisla     of  th 
for  work  «xl     ^-^ 


State  credit  not  to  be  given.  """* 

credit  of  the  State  shall  not  in  any  man-  the  r 

given  or  loaned  to  or  in  aid  o(  any  in-  p^^ 

al,  association  or  corporation.  ^di 

aUon.— ConM.  1848.  art.  VII, )  9.  g^^j 

Tl 

State  debta,  power  to  contract  g„g], 

state  may  contract  debts  in  anticipation  or  ol 

receipt  of  taxes  and  revenues,  direct  or  debt 

it,  for  the  purposes  and  within  the  amounts  or  lii 

iropriations  theretofore  made;  bonds  or  (Am 

obligationa  for  the  moneys  so  borrowed  Oa 
«  issued  as  may  be  provicted  by  law,  and 

ith  the  interest  theretm  be  paid  from  such  f  ( 

and  revenues  within  one  year  from  tbe  T) 

r  issue.    (Am.  1920.)  of  in 

ia4loB.— Court.  I»4«,  ut.  VII,  i  10.  cipaj 

State  debta  to  repel  invaBions.  atdj 

ddition  to  the  above  limited  power  to  con-  then 

iebts_,  the  State  may  contract  ddsta  to  ner< 

nvaaiOQ,  suppresa  insurrection,  or  defend  meni 

ate  in  war;  out  the  money  arisinK  fnun  shall 

ntracting  of  such  debt«  shall  be  applied  (o  invei 

rpose  for  which  it  was  raised,  or  to  repay  marl 

eDts,  and  to  no  other  purpose  whatever,  detei 

raOm.— CooM.  18M,  art.  VII,  |  ll.  wnoi 
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which,  if  thereafter  annually  contributed  to  each  State  from  constructing  a  State  highway  from 
mich  fund,  would,  with  the  fund  and  with  the  Saranac  Lake  in  Fitmldin  county  to  Long  Lake 
accumulations  thereon  and  upon  the  oonti  ibu-  in  Hamilton  county  and  thence  to  Old  Foiigce  in 
tions  thereto,  computed  at  the  rate  of  three  per  Herkimer  county  by  way  of  Blue  Mountain 
centum  per  annum,  produce  at  the  date  of  Lake  and  Raquette  lake.  The  Legislature  may 
maturity  the  amount  of  the  debt  to  retire  which  by  general  laws  provide  for  the  use  of  not  ex- 
such  fund  was  created,  and  the  legislature  shall  ceeding  three  per  centum  of  such  lands  for  the 
thereupon  appropriate  as  the  contribution  to  construction  and  maintenance  of  reservoirs  for 
each  such  fund  for  such  year  at  least  the  amount  mum'cipal  water  supply,  for  the  canals  of  the 
thus  certified.  State  and  to  regulate  the  flow  of  streams.    Such 

If  the  income  of  any  such  fund  in  any  year  reservoirs  shall  be  constructed,  owned  and  con- 
is  more  than  a  sum  which,  if  annually  added  to  trolled  by  the  State,  but  such  work  shall  not  be 
such  fund  would,  with  the  fund  and  its  accumu-  undertaken  until  after  the  boundaries  and  high 
lations  as  aforesaid,  retire  the  debt  at  maturity,  flow  lines  thereof  shall  have  been  accurately 
the  excess  income  may  be  applied  to  the  interest  surveyed  and  fixed,  and  after  public  notice, 
on  the  debt  for  which  the  fund  was  created.  hearing  and  determination  that  such  lands  are 

After  any  sinking  fund  shall  equal  an  amount  required  for  such  public  use.    The  expense  of 

the  debt  for  which  it  was  created  no  ftirther  con-  any  such  improvements  shall  be  apportioned  on 

tribution  shall  be  made  thereto  except  to  make  (he  public  and  private  property  ana  municipali- 

good  any  losses  ascertained  at  the  annual  ap-  ti^  benefited  to  the  extent  of  the  benefits  re^ 

praissJs    above    mentioned,    and    the    income  ceived.     Any  such  reservoir  shall  always  be 

thereof  shall  be  applied  to  the  payment  of  the  operated  by  the  State  and  the  Legislature  shall 

interest  on  such  debt.    Any  excess  in  such  in-  provide  for  a  charge  upon  the  property  and 

come  not  required  for  the  payment  of  interest  municipalities  ben^ted  for  a  reasonaole  return 

may  be  applied  to  the  general  fund  of  the  state,  to  the  State  upon  the  value  of  the  rights  and 

The  iegislatiu'e  may  also  by  general  laws  pro-  property  of  the  State  used  and  the  services  of 
vide  means  and  authority  whereby  outstanding  the  State  rendered,  which  dball  be  fixed  for  terms 
bonds  of  the  state,  for  which  sinking  funds  are  of  not  exceeding  ten  years  and  be  readjustable 
provided,  may  be  exchanged  at  par  for  cancella-  at  the  end  of  any  term.  Unsanitary  conditions 
tion,  for  serial  bonds  of  the  form  authorized  shall  not  be  created  or  continued  by  any  such 
under  section  four  of  this  article,  upon  such  public  works.  A  violation  of  any  of  the  provi- 
terms  and  conditions  as  to  interest  and  other-  sions  of  this  section  may  be  restrained  at  the 
wise  as  it  may  in  its  discretion  authorize  or  de-  suit  of  the  people  or,  with  the  consent  of  the 
termine,  except  that  the  debt  as  thus  refunded  Supreme  Court  in  Appellate  Division,  on  no- 
shall  finally  mature  i^o  later  and  at  no  greater  tioe  to  the  Attorney-General  at  the  suit  of  any 
comparative  cost  to  the  state  than  the  original  citizen.  (Am.  1913,  1918.) 
debt;  the  determination  of  the  legislatiu^  as  to  Derlvatloo.— New. 
such  comparative  cost  shall  be  conclusive.    No  »  «    ^^      , 

further  contributions  to  the  respective  sinking  ,  §  8-   ^f™S'  "^®*  ^  °*  *®^^»  ^^  allied  to  cer- 

funds  shall  be  made  on  account  of  bonds  so  ♦"»  canals;  disposition  of  funds. 

exchanged  and  the  proportion  of  any  such  sink-  T^^,  Legislature  shall  not  sell,  lease  or  other- 

ing  fund  which  the  amount  of  the  bonds  so  wise  dispose  <rf  the  Erie  canaL  the  Oswego  canal, 

exchanged  shall  bear  to  the  amount  of  bonds  the  Champlain  canal,  the  Cayuea  and  Soieca 

outstanding  of  the  same  issue  may  be  appro-  canal^  or  tne  Black  River  canalTout  they  shall 

priated,  as  required,  for  the  payment  of  the  remam  the  property  of  the  State  and  under  its 

substituted  serial  bonds.    (Am.  1920.)  management  forever.    The  prohibition  of  lease, 

D«Kv»tloii.— Oonet.  1846,  art.  VII,  f  13,  as  am.  1874.  sale  Or  Other  disposition  herein  contained,  shall 

not  apply  to  the  canal  known  as  the  Main  and 

§  6.    Claims  barred  by  statute  of  limitations.  Hamburg  street  canal,  situated  in  the  city  of 

Neither  the  Legislature,  canal  board,  nor  any  Buffalo,  and  which  extends  easterly  from  the 

person  or  persons  acting  in  behalf  of  tnis  State,  westerly  line  of  Main  street  to  the  westerly  line 

shall  audit,  sJlow  or  pay  any  claim'  which,  as  of  Hambuijg  street,  nor  to  that  portion  of  the 

between  citizens  of  the  State,  would  be  barred  existing  Erie  canal  in  the  city  of  Utica  between 

by  lapse  of  time.    This  provision  shall  not  be  the  westerly  line  of  Schuyler  street  and  the 

construed  to  repeal  any  statute  fixing  the  time  easterly  line  of  Third  street,  provided  that  a 

within  which  claims  shall  be  presented  or  al-  flow  of  sufiicient  wato-  from  Schuyler  street  to 

lowed,  nor  shall  it  extend  to  any  claim  duly  Third  street  to  feed  that  portion  of  the  canal 

presented  within  the  time  allowed  by  law,  and  east  of  Third  street  be  maintained.    All  funds 

prosecuted  with  due  diligence  from  the  time  of  t^at  nay  be  derived  from  any  lease,  sale  or  other 

such  presentment.    But  if  the  claimant  shall  be  disposition  of  any  canal  shall  be  applied  to  the 

under  legal  disability,  the  claim  may  be  presented  improvement,  superintend^ioe  or  repair  of  the 

within  two  years  after  such  disability  is  re-  remaining  portion  of  the  canals.    (Am.  1918.) 

moved.  BeHvstion.— CJon»t.  184«,  art.  VII.  16.  a«  am.  1882. 

Dcrivatlon.-<Ooii8t.  1846,  art.  VII.  f  14,  as  am.  1874. 

§9.    No  tolls  to  be  imposed;  contracts  for 

§  7.  Forest  preserve.  woik  and  materials;  no  extra  compensation. 

The  lands  of  the  State,  now  owned  or  here-  No  tolls  shall  hereafter  be  imposed  on  persons 

after  acquired,  constituting  the  forest  preserve  or  property  transported  on  the  canals,  out  all 

as  now  fixed  by  law,  shall  be  forever  kept  as  boats  navigating  tne  cani^s  and  the  owners  and 

wild  forest  lands.     They  shall  not  be  leased,  masters  thereof ,  shall  be  subject  to  sucb  laws  and 

sold  or  exchanged,  or  be  tak&x  by  any  corpora-  regulations  as  have  been  or  may  hereafter  be 

tion,  public  or  private,  nor  i^all  the  timber  enacted  concerning  the  navigation  of  the  canals, 

thereon  be  sold,  removed  or  destroyed.    Noth-  The  I^slature  shall  annually,  by  equitable 

ing  contained  in  this  section  diall  prevent  the  taxes,  make  provision  for  the  expenses  of  the 
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auperinteDdence  and  repairs  of  the  canals.  All  eept  (or  m 
contracte  for  work  or  m^mola  on  any  canal  stud]  in  the  jud 
be  made  with  the  persons  who  Bhall  offer  to  do  <rf  the  coi 
or  provide  the  same  at  the  loweet  price,  with  general  la* 
adequate  aecurit^  for  then-  performance.  No  paaaed  pui 
Ottra  cMnpeiieatioa  shall  be  made  to  any  con-  from  time 
tractor;  but  if,  from  anv  unforeseen  cauae,  the  Dcrlratl* 
teems  of  anY  contract  uiall  prove  to  be  UDJust 
and  opintmve,  the  canal  board  may,  upon  the  i'-  D\ 
api^cation  <rf  the  contractor,  cancel  such  eon-  Duee  fr 
tract.  Huch  indi« 
n^TMMaB.~Ca>>gt  ISM,  Ht.  VII,  f  3,  u  u.  ISSE.  Other  meal 
i  10.  Canal  impnavement,  and  cost  fliereof . 
The  canals  may  be  improved  in  such  manner  !  '•  ^ 
as  the  Legislature  shall  provide  by  law,  A  debt  The  Ur 
may  be  authorised  for  that  purpose  in  the  mode  shall  be  co 
[wescHbed  by  section  four  of  this  article,  or  the  joint-stocl 
«OBt  of  such  improvement  may  be  (Wrayed  by  or  privilef 
the  appropriation  of  funds  from  the  State  treas-  individual 
ury,  or  by  equitable  annual  tax.  tions  shall 
PulialUa.— Ntn.  subject  to 
natural  pt 
j  11.  Payment  of  debts  of  the  state.  D««iTaii« 
The  lepalature  shall  annually  provide  by  ap- 
propriation  for  the  payment  of  the  interest  upon  i  *■  °*^ 
and  instalments  of  principal  of  aJl  debts  created  rustees;  s| 
on  behalf  of  the  state  except  those  contracted  The  hef 
ander  section  two  ci  this  article,  as  the  same  all  charter 
shall  fall  due,  and  for  the  contribution  to  all  of  saving,  t< 
the  aiokinfc  funds  heretofore  created  by  law,  of  liabihties, 
the  amounts  annually  to  be  contributed  under  such  cmpi 
the  provisions  of  section  6ve  of  this  article.  If  such  gene 
at  any  time  the  le|[iatature  shall  fail  to  make  any  may  be  mi 
such  appropriation,  the  comptroller  shall  aet  shall  have 
apart  from  the  fimt  revenues  thereafter  received,  tees  there< 
applicable  to  the  general  fund  of  the  state,  a  whatever, 
sum  BufRcient  to  pay  such  inteiest,  instalments  such  ccHpi 
of  principal,  or  contributions  to  such  sinking  any  such  I 
fund,  as  the  caae  may  be,  and  shall  bo  apply  the  in  any  loa 
moneys  thus  set  apart.  The  comptroller  may  such  bani 
be  required  to  set  aside  and  apply  such  revenues  Lts'alatur 
as  aforesaid,  at  the  suit  of  any  holder  of  such  granting  i 
bonds.  (Added  1905;  am.  1918,  1920,)  posw;  but 
r ..  .  .^-_^  formedfoi 
{  12.  Improvement  of  hi^ways.  DolTBtii 
Debts  hereafter  authoriied  for  the  improve- 
ment of  highways  shall  be  created  only  in  the  {  8.  Sp 
manner  provided  in  section  four  of  this  article.  The  Lei 
No  provision  of  this  article  shall  be  deemed  to  uiy  law  se 
impair  or  affect  the  validity  of  any  debt  of  the  jnditectly 
state  heretofore  contracted  or  any  right  or  obli-  ,my  pei^ 
gation  herettrforc  creat«d  between  the  state  and  bank  note 
any  of  its  civil  divisioDe.    (Am.    1905,1920.) 


ARTICLE  EIGHTH  (6.   R« 

CorpanliorB.  [omution  of.  The  Le| 

Dn«  of  eanuratioDa.  remtrv  of 

D»po«0«,  dcSDltioD  ol  Urm.  I^^n  . 

SaviBsa  buk  ehulan;  rMtnctiont  upon  tnuina;  ouiauon  a 

■|KciiachBrt«niiottolMiniiIcd.  cunty  fOT 

,-  Resutey  of  billaor  Dotcfl. 

7.  UibEUtv  of  (toekholden  of  banks.  ,  _      . , 

S.  Bil]hoklenof<i»lT«itbuk.pnf«Tedci»ditan  E  7.    Lil 

'    Oadit  or  moMT  ol  tha  lUM  HM  l«  be  BT«ii.  rn,     _,, 

CoontlaL  citiH  ud  town*  mit  to  fn  or  lou  .   .'°L^ 

raonry  or  cr«IIt :  hmiUtianof  indabtHlniH.  ]omt>«tOCl 

State  board   6f  cfaaritieA;   Mata  oommiakiii  to  shEdl  be  ir 

hmacy;  itate  ooroinlaBon  of  pri«on«.  nf  theilTH 


Corpoimtkins,  forawtion  of.  {  9.    Bt 

Coiporation  may   be  formed   under  general    CMOitOfa. 
lawi;  but  diall  not  be  created  tqf  special  act,  «c-        Incase- 
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ing  association,  the  billholders  thereof  shall  be  will  produce  an  amount  equal  to  the  sum  of  the 

entitled  to  preference  in  payment,  over  all  other  principal  and  interest  of  said  bonds  at  thdr 

creditors  (h  such  bank  or  association.  matunty.     All  certificates  of  indebtedness  or 

Derl^atton.— Oonat.  1846.  art.  VIII.  (  8.  revenue  bonds  issued  in  anticipation  of  the  ool- 

.  ^     ^     ,.                      ,  ,                         ^  lection  of  taxes,  which  are  not  retired  within  five 

§  9.    Credit  or  money  of  the  state  not  to  be  years  after  th«r  date  of  issue,  and  bonds  iasued 

^^^'  to  provide  for  the  supply  of  water,  and  any  debt 

Neither  the  credit  nor  the  money  of  the  State  hereafter  incurred  by  any  portion  or  part  of  a 

shall  be  given  or  loaned  to  or  in  aid  of  any  city,  if  there  shall  be  anv  such  debt,  shall  be  in- 

association,  corporation  or  private  undertaking,  cluaed  in  ascertaimng  tne  power  o/  the  city  to 

This  section  shall  not,  however,  prevent  the  become  otherwise  indebtea;  except  that  ddtrts 

Legislature  from  makioyg  such  provision  for  the  incurred  by  any  city  of  the  first  class  after  the 

education  and  support  of  the  blmd,  the  deaf  and  first  dav  of  January,  nineteen  hundbred  and  four. 

dumb,  and  juvenile  delinquents,  as  to  it  may  and  debts  inciured  by  any  city  of  the  seoona 

seem  proper.    Nor  shall  it  apply  to  any  fund  or  class  after  the  first  day  of  January,  nineteen 

Eroperty  now  held,  or  whicn  may  hereafter  be  hundred  and  eight,  and  debts  incuired  by  any 
ela,  by  the  State  for  educational  purposes.  city  of  the  third  class  after  the  first  day  of  Jan- 
Dcrlvation. — Conat.  1846,  art.  VIII,  §  10,  as  added  uary,  nineteen  hundred  and  ten,  to  provide  for 
^^^*  Uie  supply  of  water,  shall  not  be  so  induded;  and 
§  10.  Limitation  of  indebtedness  of  counties,  except  further  that  any  debt  hereafter  incurred 
cities,  towns  and  viliages;  exception  as  to  dty  of  by  the  city  of  New  York  for  a  public  improve- 
New  York.  ment  owned  or  to  be  owned  by  the  city,  which 
No  county,  city,  town  or  village  shall  here  yields  to  the  city  current  net  revenue,  after  mak- 
after  give  any  money  or  property,  or  loan  its  mg  any  necessary  allowance  for  repairs  and 
money  or  credit  to  or  in  aid  of  any  indivi-  maintenance  for  which  the  city  is  liable,  in  ex- 
dual,  association  or  corporation,  or  become  cess  of  the  interest  on  said  dd^t  and  of  the  an- 
directly  or  indirectly  the  owner  of  stock  in,  or  nual  installments  necessaiy  for  its  amortization 
bonds  of,  anv  association  or  corporation;  nor  may  be  e^ccluded  in  ascertaining  the  power  of 
shall  any  such  county,  city,  town  or  village  be'  said  city  to  become  otherwise  inddbted,  pro- 
allowed  to  incur  any  indebtedness  except  for  vided  that  a  sinking  fund  for  its  amortisation 
county,  city,  town  or  village  purposes.  This  sec-  shall  have  been  established  and  maintained  and 
tion  shall  not  prevent  such  county,  city,  town  or  that  the  indebtedness  shall  not  be  so  excluded 
village  from  making  such  provision  for  the  aid  during  any  period  of  time  whai  the  revenue 
or  support  of  its  poor  as  may  be  authorized  by  aforesaid  shall  not  be  sufficient  to  equal  the  said 
law.  No  county  or  city  shall  be  allowed  to  be-  interest  and  amortization  installments,  and  «- 
come  indebted  for  any  purpose  or  in  any  man-  cept  further  that  any  indebtedness  heretofore 
ner  to  an  amount  which,  including  existing  in-  incurred  by  the  city  of  New  York  for  any  rapid 
debtedness,  shall  exceed  ten  per  centiun  of  the  transit  or  dock  investment  may  be  so  exduaed 
assessed  valuation  of  the  real  estate  of  such  proportionately  to  the  extent  to  which  the  cur* 
coimty  or  city  subject  to  taxation,  as  it  ap-  rent  net  revenue  received  by  said  city  there^m 
peared  by  the  assessment-rolls  of  saia  county  or  shall  meet  the  interest  fmd  amortization  in- 
city  on  the.  last  assessment  for  State  or  county  stallments  thereof ^  provided  that  any  increase 
taxes  prior  to  the  incurring  of  such  indebtedness;  in  the  debt  incumng  power  of  the  dty  of  New 
and  all  indebtedness  in  excess  of  such  limitation,  York  which  shall  result  from  the  exclusion  of 
except  such  as  now  may  exist,  shall  be  absolutely  debts  heretofore  incurred  shall  be  available  only 
void,  except  as  herein  otherwise  provided.  No  for  the  acquisition  or  construction  of  properties 
county  or  city  whose  present  indebtedness  ex-  to  be  used  for  rapid  tranmt  or  dock  purposes, 
oeeds  ten  per  centum  of  the  assessed  valuation  of  The  legislature  shall  prescribe  the  method  by 
its  real  estate  subject  to  taxation,  shall  be  al-  which  and  the  terms  and  conditions  under  whida 
lowed  to  become  indebted  in  any  further  amount  the  amount  of  any  debt  to  be  so  excluded  shall 
imtil  such  indcJ^tness  shall  be  reduced  within  be  determined,  and  no  such  debt  shall  be  ex- 
such  limit.  This  section  shall  not  be  construed  eluded  except  in  accordance  with  the  determina- 
to  prevent  the  issuing  of  certificates  of  indebted-  tion  so  prescribed.  The  Legislature  may  in  its 
ness  or  revenue  bonds  issued  in  anticipation  of  discretion  confer  appropriate  jurisdiction  on  the 
the  collection  of  taxes  for  amounts  actually  con-  Appellate  Division  of  tne  Supreme  Court  in  the 
tained  or  to  be  contained  in  the  taxes  for  the  first  judicial  department  for  the  purpose  oi  de- 
year  when  such  certificates  or  revenue  bonds  termining  the  amount  of  any  debt  to  be  so  ex- 
are  issued  and  payable  out  of  such  taxes;  nor  to  eluded.  No  indebtedness  of  a  city  valid  at  the 
prevent  the  city  of  New  York  from  issuing  bonds  time  of  its  inception  shall  thereafter  become 
to  be  redeemed  out  of  the  tax  levy  for  the  year  invalid  by  reason  of  the  operation  of  any  of  the 
next  succeeding  the  year  of  their  issue,  provided  provisions  of  this  section.  Whenever  the  boun- 
that  the  amount  of  such  bonds  whica  may  be  daries  of  any  city  are  the  same  as  those  of  a 
issued  in  any  one  year  in  excess  of  the  limitar  county,  or  when  any  city  shall  include  within 
tions  herein  contained  shall  not  exceed  one^tenth  its  boundaries  more  than  one  country,  the  power 
of  one  per  centum  of  the  assessed  valuation  of  or  any  county  wholly  included  witmn  sucn  city 
the  real  estate  of  said  city  subject  to  taxation,  to  become  indebted  shall  cease,  but  tJie  debt  of 
Nor  shall  this  section  be  construed  to  prevent  the  county,  heretofore  existing,  shall  not,  for  the 
the  issue  of  bonds  to  provide  for  the  supply  of  purposes  of  this  section,  be  reckoned  as  a  part 
water:  but  the  term  of  the  bonds  issued  to  pro-  of  tne  city  debt.  The  amount  hereafter  to  be 
vide  tne  supply  of  water,  in  excess  of  the  limita-  raised  by  tax  for  county  or  city  purposes,  in  any 
tion  of  indebtedness  fixed  herdA,  shall  not  ex-  county  containing  a  city  of  over  one  hundred 
ceed  twenty  years,  and  a  sinking  fund  shaH  be  thousand  inhabitants,  or  any  such  dty  of  thia 
created  on  the  issuing  of  the  said  bonds  for  their  State,  in  addition  to  providing  for  the  prindpal 
redemption,  by  raising  annually  a  sum  which  and  interest  of  existing  debts,  diall  not  in  the 
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aggregate  exceed  in  any  one  year  two  per  cen-  received  and  retained  therein  pursuant  to  rules 

turn  of  the  assesBed  valuation  of  the  real  and  established  by  the  State  board  of  charities. 

penonal  estate  of  such  coimty  or  city,  to  be  Such  rules  shall  be  subject  to  the  control  of  the 

ascertained  as  prescribed  in  this  section  in  re-  Legislature  by  general  laws. 

spect  to  county  or  city  debt.    (Am.  1890,  1905,  DwiTatton.— New. 

1907,1909,1917.)  .  «     /.         .    .               ^^       a-      m^ 

D«;iT.tlan,-Can.t.  1846.  art.  VIII.  J 11.  »  added  §  ^'   Commisaoners  contmued  m  office. 

1874;  am.  1884.  Commissioners  of  the  State  board  of  charities 

1 4t     ox^*    V      J  w  1.    •*!        *  *   -^ :-.  aod  commissioners  of  the  State  commission  in 

§  11.    State  board  of  chanties;  state  commis-  j^           ^^^  j^^j^y^^^  ^Aj      ^1,^  be  continued 

sion  In  luaacy ;  state  commission  of  pnsons.  ^  ^^  ^^^  ^^^  ^J^  for  which  they  were  ap- 
The  Legislature  shall  provide  for  a  State  board  pointed,   respectively,   unless  the   Legislature 
of  charities,  which  shall  visit  and  inspect  all  shall  otherwise  proviae.    The  L^islature  may 
institutions,  whether  State,  county,  municipal,  confer  upon  the  commissions  and  upon  the 
incorporated  or  not  incorporated,  which  are  of  board  mentioned  in  the  foregoing  sections  any 
a  charitable,  eieemoqmary,  correctional  or  re-  additional  powers  that  are  not  inconsistent  with 
formatory  character,  excepting  only  such  in-  other  provisions  of  the  Constitution, 
atitutions  as  are  hereby  made  subject  to  the  DcriTstion.— New. 
visitation  and  inspection  of  either  of  the  com- 
missions, hereinafter  mentioned,  but  including  Ai»TTr»Tw  wtvpxt 
all  reformatories  except  those  in  which  adult  ARTICLK  WINTH 
males  convicted  of  fefony  shall  be  confined;  a  g^  ^  Common  «»hooLi. 
State  commission  m  lunacy  which  snail  visit  and  2.  Regenu  of  the  university. 

inspect  all  institutions,  either  public  or  private,  3.  Common  aohool,  literature  and  the  United  states 

us^  for  the  care  and  trwtment  of  the  insane  (not  ^  ^^  Jj^  dSSminational  ^.hoda. 
mduding  institutions  for  epileptics  or  idiots); 

a  State  commission  of  prisons  which  shall  visit  §  1.    Common  sdiools. 

and  inspect  all  institutions  used  for  the  deten-  xhe  Legislature  shall  provide  for  the  main- 

tion  of  sane  adults  charged  with  or  convicted  of  tenance  and  support  of  a  system  of  free  common 

crime,  or  detained  as  witnesses  or  debtors.  schools,  wherem  all  the  children  of  this  State 

Deflation.— New.  may  be  educated. 

*«A««       J             -^j*.  DeHvatlon. — New. 
S  12.   Boards  appointed  by  governor. 

The  members  of  the  said  board  and  of  the  said  §  2.    Regents  of  the  university, 

commissions  shall  be  appointed  by  the  Governor,  The  corporation  created  in  the  year  one  thou- 

by  and  with  the  advice  and  consent  of  the  Sen-  sand  seven  hundred  and  eighW-four,  under  the 

ate;  and  any  member  may  be  removed  from  name  of  the  Regents  of  the  University  of  the 

office  by  the  Governor  for  cause,  an  opjxirtimity  State  of  New  York,  is  hereby  continued  under 

having  been  given  him  to  be  heud  in  his  defense,  the  name  of  The  University  of  the  State  of  New 

HolTattoB.— New.  York.    It  shall  be  governed  aad  its  coiporate 

,  ^_     _  .    .     ,                    ...  powers,  which  may  be  increased,  modified  or 

§  18.    Existing  laws  to  remam  m  force.  diminished  by  the  Legislature,  shall  be  exercised 

Existing  laws  relating  to  institutions  refened  by  not  less  than  nine  regents, 

to  in  the  foregoing  sections  and  to  their  super-  DeHration.— New. 
vision  and  inspection,  in  so  far  as  such  laws  are 

not  inconsistent  with  the  provisions  of  the  Con-  §  8.     Common   school,   literature   and   the 
stitution,  shall  remain  in  force  until  amended  or  United  States  deposit  funds, 
repealed  by  the  Legislature,    The  visitation  and  The  capital  of  the  common  school  fund,  the 
inspection  herein  provided  for  shall  not  be  ex-  capital  of  the  literature  fund,  and  the  capital  of 
dufflve  ci  other  visitation  and  inspection  now  the  United  States  d^xwit  fund,  shall  be  respeo- 
authorised  by  law.  tively  preserved  inviolate.    The  revenue  of  the 
Itarl^tioii.— New.  paid  common  school  fimd  shall  be  applied  to  the 
,^.-,.^                 ^                 ^.               .  support  of  common  schools;  the  revenue  of  the 
5  14.    Mamtenance  and  support  of  inmates  of  said  literature  fund  shall  be  applied  to  the  sup- 
charitable  institutions.  p^rt  of  academies;  and  the  sum  of  twentv-five 
Nothing  in  this  Constitution  contained  shall  thousand  dollars  of  the  revenues  of  the  ifnited 
prevent  the  L^slature  from  maJdng  such  pro-  States  deposit  fimd  shall  each  year  be  appro- 
vision  for  the  education  and  support  of  the  blind,  priated  to  and  made  part  of  the  capital  c^  the 
the  deaf  and  dumb,  and  juvenile  delinquents,  as  said  common  school  fund, 
to  it  may  seem  proper;  or  prevent  any  county,  D«Hfatton.— Const.  i84d,  art.  ix.  §  i. 
city,  town  or  village  fiom  providing  fox  the  care,  ,^«r.ji.j          .^      ,1., 
support,  maintenance  and  secular  education,  of  §  *•   ^^  ««  ^  denominational  schools, 
inmates  of  orphan  acrylumsj  horn ji  for  depejndent  Neither  the  State  nor  any  subdivision  thereof, 
childrpn  or  conectional  institutions,  whether  shall  use  its  property  or  credit  or  any  public 
under  public  or  private  control.    Payments  by  money,  or  authorize  or  permit  either  to  be  used, 
counties,  cities,  towns  and  villages  to  charitable,  directly  or  indirectly,  in  aid  or  maintenance, 
eleemoiryrnary,    correctional    and    rdformatory  other  than  for  examination  or  inspection,  of  any 
institutions,  wholly  or  partly  under  private  con-  school  or  institution  of  learning  wholly  or  in 
troL  for  care,  support  and  maintconziocL  may  be  part  under  the  control  or  f^roction  of  any 
autnorixed,  but  shall  not  be  requirea  by  the  religious  denomination,  or  in  which  any  denoroi- 
Legislature.    No  such  pajrments  shall  be  made  national  tenet  or  doctrme  is  taught, 
for  any  inmate  of  such  institutions  who  is  not  Derivation.— New. 
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ARTICLE  TENTH 

Sec.  1.  Sheriffs,  clerks  of  counties,  district  attorneys  and 
re|j(istera;  governor  may  remore. 

2.  Appointment  or  election  of  officers  not  provided 

for  by  this  constitution. 

3.  Duration  of  term. 

4.  Time  of  election. 

5.  Vacancies  in  office,  how  filled. 

6.  Political  year. 

7.  Removal  from  office  for  misconduct,  etc. 

8.  Office  deemed  vacant. 

0.  Compensation  of  officers. 

§  1.  Sheriffs,  clerks  of  counties,  districts 
attorneys  and  registers;  governor  may  remove. 

Sheriffs,  clerks  of  countiee,  district  attorneys 
fmd  registers  in  counties  having  registers,  shall 
be  chosen  by  the  electors  of  the  respective  coun- 
ties, once  in  every  three  years  and  as  often  as 
vacancies  shall  happen,  except  in  the  counties 
of  New  York  and  Kings,  and  in  counties  whose 
boundaries  are  the  same  as  those  of  a  city,  where 
such  officers  shall  be  chosen  by  the  electors  once 
in  eveiy  two  or  four  years  as  the  Legislature 
shall  direct.  Sheriffs  shaU  hold  no  other  office 
and  be  ineligible  for  the  next  term  after  the 
termination  of  their  offices.  The^  may  be  re- 
quired by  law  to  renew  their  security,  from  time 
to  time;  and  in  default  of  siving  such  new  se- 
curity, their  offices  shall  be  deemed  vacant. 
But  the  county  shall  never  be  made  responsible 
for  the  acts  of  the  sheriff.  The  Governor  may 
remove  any  officer,  in  this  section  mentionea, 
within  the  term  for  which  he  shall  have  been 
elected;  giving  to  such  officer  a  copy  of  the 
charges  against  him,  and  an  opportunity  of 
being  heard  in  his  defense. 

Derflvatioii.— Const.  1S46.  art.  X.  i  1. 

i  2.  Appointment  or  election  of  officers,  not 
provided  for  by  tiiis  constitution. 

All  county  officers  whose  election  or  appoint- 
ment is  not  provided  for  by  this  Constitution, 
shall  be  elected  by  the  electors  of  the  respective 
counties  or  appointed  by  the  boards  of  super- 
visors, or  other  county  authorities,  as  the  L^i»- 
lature  shall  direct.  All  city,  town  and  village 
officers,  whose  dection  or  appointment  is  not 
provided  for  by  this  Constitution,  shall  be 
elected  by  the  electors  of  such  cities,  towns  and 
villages,  or  of  some  division  thereof,  or  ap- 
pointed bv  such  authorities  thereof,  as  the  L^- 
islature  shall  designate  for  that  purpose.  All 
other  officer?,  whose  election  or  appointment  is 
not  provided  for  by  this  Constitution,  and  aJl 
officers,  whose  offices  may  hereafter  be  created 
by  law.  shall  be  elected  by  the  people,  or  ap- 
pointed as  the  Legislature  may  direct. 

Derivation.— Const.  1846.  art.  X,  |  2. 

i  3.  Duration  of  term. 

When  the  duration  of  any  office  is  not  pro- 
vided by  this  Constitution  it  may  be  declared 
by  law,  and  if  not  so  declared,  such  office  shall  be 
held  during  the  pleasure  of  the  authority  making 
the  appointment. 

DcHratloii.— Const.  1846,  art.  X.  1 3. 

§  4.   Time  of  election. 

The  time  of  electing  all  officers  named  in  this 
article  shall  be  prescribed  by  law. 

DcrlV»tlon.— Const.  1846.  art.  X,  (  4. 

f  6.   Vacancies  in  offices,  how  filled. 

The  Legislature  shall  provide  for  filling  var 
cancies  in  office,  and  in  case  of  elective  officers, 


no  person  appointed  to  fill  a  vacancy  shall  hoki 
his  c^ce  by  virtue  of  such  appointment  longer 
than  the  commencement  of  tne  political  year 
next  succeeding  the  first  annual  dection  after 
the  happening  of  the  vacancy. 

D«H^ttoii.-<k>n8t.  1846t  art.  X,  |  5. 

§  6.   Political  year. 

The  political  year  and  legislative  term  shall 
begin  on  the  first  day  of  January;  and  the 
L^jslature  shall^  every  year,  ass^nbie  on  the 
first  Wednesday  m  January. 

DerlTatlon.-^onst.  1846,  art.  X.  §  6. 

§  7.   Removal  from  office  for  misconduct,  etc 

Provision  shall  be  made  by  law  for  the  re- 
moval for  misconduct  or  malversation  in  office 
of  all  officers,  except  judicial,  whose  powers  and 
duties  are  not  local  or  legislative  ana  who  shall 
be  elected  at  general  elections,  and  also  for 
supplying  vacancies  created  by  such  removal. 

DcrlTatlon.— Const.  1846.  art.  X.  (  7. 

i  8.   Office  deemed  vacant. 

The  Legislature  may  declare  the  cases  in  which 
any  office  shall  be  deemed  vacant  when  no  pro- 
vision is  made  for  that  purpose  in  this  Constitu- 
tion. 

DeHTation.— Const.  1846,  art.  X.  §  8. 

§  9.    Compensation  of  officers. 

No  officer  whose  salary  is  fixed  by  the  Consti- 
tution shall  receive  any  additional  compensa- 
tion. Each  of  the  other  State  officers  named  in 
the  Constitution  shall,  during  his  continuanoe 
in  office,  receive  a  compensation,  to  be  fixed  by 
law,  which  shall  not  be  increased  or  diminished 
during  the  term  for  which  he  shall  have  beoi 
electea  or  appointed;  nor  shall  he  receive  to  his 
use  any  fees  or  perquisites  of  office  or  other  com- 
pensation. 

DwIvatloD.— Const.  1846,  art.  X,  (  9. 

ARTICLE  BLBVENTH 

Sec.  1.  SUte  militia. 

2.  Enlistment. 

3.  Organisation  of  militia. 

4.  Appointment  of  military  officers  by  th<  governor. 

5.  Manner  of  election  of  military  officers  prescribed 

*  by  legislature. 

6.  Commissioned  officers;  their  removal. 

§1.   State  militia. 

All  able-bodied  male  citizens  between  the 
ages  of  eighteen  and  forty-five  years,  who  are 
residents  of  the  State,  shall  constitute  the 
militia,  subject  however  to  such  exemptions  as 
are  now,  or  may  be  hereafter  created  by  the 
laws  of  the  United  States,  or  by  the  Legisfatuie 
of  this  State. 

Derlratloii.— Const.  1846.  art.  XI.  $  1* 

§2.  Enliatment. 

The  legislature  may  provide  for  the  enlists 
ment  into  the  active  force  of  such  other  persons 
as  may  make  application  to  be  so  enlistea. 

Derlratlon.—New. 


§S.   Orgaiiisa1io& of 

The  militia  fiihall  be  organized  and  dHded 
into  such  land  and  naval,  and  active  anA  re- 
serve forces,  as  the  Legislature  mav  deem  proper, 
provided  however  that  there  snail  be  maia- 
tained  at  all  times  a  force  of  not  less  than  tr 
thousand  enlisted  men,  fully  uniformed,  arniA 
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equipped,  disciplined  and  ready  for  active  ee>  f  3.     CUs«i£cation   c 

vice.    And  it  shall  be  the  dut^  of  the  Legi^ture  special  dt;  Uwa;  ipecu: 

at  each  session  to  make  sufficient  appropriations  bjl«cislature  and  accept 

for  the  maintenance  thereof.  All  citi»  are  classified 

ftafratliHi.— Na*.  State  enumeration,  as  frc 

,,      ^                      ,     ,.           „         ^     ^  follows:   Thefirst  class  i 

1 4.    Appomtmenl  of  militar;  t^cers  by  the  a  papulation  of  one  h« 

Kovenior.  thoiuand   or  mott;  the 

Hie  Governor  shall  appoint  the  chiefs  of  the  having  a  population  of 

several  staff  departmenia,  his  aides-de-cainp  and  than  one  hundred  and 

military  secretary,  all  erf  whom  shall  hold  office  the  third  claas,  alt  other 

duriiiK  nis  pleasure,  their  commissions  to  expire  the  property,  affairs  or  g 

with  tne  term  for  which  the  Governor  shall  have  the  several  department 

been  elected;  he  shall  also  nominate,  and  with  into  general  and  special 

t  of  the  Senate  appmnt,  all  major-  laws  are  those  which  rele 

or  more  cla»«s:  special  c 

relate  to  a  single  city,  or 

of  a  class.    Special  city 

i  6.    HaaOBT  ot  election  of  militarr  offlcera  exc^t  in  comormity  wi 

prescribed  b;  legisUture.  section.    After  any  bill 

AU    other    commissioned    and    non-commis-  'ttialing  to  a  city,   hoa 

sioned  officera  shall  be  chosen  or  appointed  in  branches  of  the  Legislat 

BU<*  manner  as  the  I,<^latui*  may  deem  most  't  origmated  shall  imme 

oonducive  to  the   improvement  of  the  militia  n™  copy  thereof  lo  the 

provided,  however,  that  no  law  shall  be  pawed  withm  fifteen  days  the 

changing  the  existing  mode  of  election  and  ap-  return  such  bill  to  the  r 

pointment   unless  two-thirds  of  the  members  sent,  orif  the  session  of 

present  in  each  house  shall  concur  therein.  s"™   bill   was  passed   I 

Dtrhallod.-Con...  1848,  ^.  XI,  ||  4.  e  Governor,  with  the  ma: 

stating  whether  the  cit} 

J  a.   Cammicalonedofflcen;  their  removal.  the  same.    In  every  cit 

The   commissioned    officers    shaU   be    com-  I?;*1^  t",  ■  "  ^'^  ik 

missioned  by  the  Governor  as  commander-in-  l^lT^^Ih    >       '^. 

chief.   No  commissioned  officer  shall  be  removed  f.™  „.f  ^  "  ■Jw  l",^ 

from  office  during  the  term  for  which  he  shall  turemayprovKle  for  th 

.  have  been  appointed  or  elected,  unless  by  the  fat've  body  >n  Cit.Mof 

Senate  on  the  ^commendation  of  the  Governor,  ^^*^  „^^,  P^^'^t" ' 

stating  the  grounds  on  which  such  removal  is  opportunity  for  a  pubbc 

recommended,  or  by  the  sentence  of  a  court-  ^f<,n  the^n^^u^  a 

martial,  or  upon  the  findings  of  an  examining  ,5:       ■■     ^  ■  t   „^ , 

board  organised  pursuant  to  law,  or  for  absence  J^^T ^i,,, .'  »Ki  i,  ■. 

without  leave  for  a  period  of  six  months  or  more.  ^  **^H  "'^  *^  ^^^^l^  '^ 

_    ■     ,.         ^           „            i.,  .  .  deemed  accepted  unless 

DerlT.tto».-Con.t.  18«,  «t.  XI.  |  5,  ^^^  i,^  ^^^^  ^^^  ^.^ 

bill  is  accepted  as  hen 

ARTICLB  TWELFTH  subject  as  are  other  bi 

Governor.     Whenever, 

S«.  1-  Orssuiulion  of  oilie*  ■ud  viUaav^  Kculktian  of  which  it  WS8  passed,  a 

eiw'u)i™'*u°'  ""'*'''''""  "'  '**'*■  ■"""'!''  without  the  aceeptanci 

2.  ClMBBcatiDii  ol  oitics:  (snenl  and  neotnl  pi^  which  it  relates,  or  wit 

km:  ipeciil  oity  liiwi:  how  puMdby  leaiaU-  not  returned,  it  may  ne% 

3   EI*«r™"dW°^'tr''n  wCn'"b.h*W-f.l«nid™  ''^  ^^^  branches  of  t 

BBdabHdEiMDtoIurau.  snail  then  be  subject  ( 

action  of  the  Governor 

i  1.    OfBUiiiatloii  of  dtiet  aad  TlUacc*!  regu-  law  which  has  been  ace 

lation  of  wages,  etc.,  of  em^yeea  of  state,  to  which  it  relates,  th< 

county,  dty,  towns,  etc.  by   the   words    "accei 

It  shall  be  the  duty  of  the  Legislature  to  pro-  "«>t««."  as  the  ease  n: 

vide  for  the  oreaniiation  of  cities  and  ineorpo-  *'"^"  "s  passed  without 

rated  villages,  and  to  rtatrict  their  powCT  of  taxa-  '^o""     P^f«™  wthou 

tion,  asemnent,  borrowing  money,  contracting  city,     or     cities,     oa 

debts,  and  loaning  their  credit,  so  aa  to  prevent  IW"-) 

^luea  in  assessments  and  in  contracting  debt  by  DeilTBOaa.— New. 

such  municipal  corporations;  and  the  Legislature  ,  *    t,,    ^.     j    _ 

may  reguUte  and  fix  the  wages  or  salaries,  the  J  3-  .Election  M^tity  o 

houia  of  work  or  labor,  and  make  provision  for  MtooaMm  and  abndgnw 

the  protection,  welfare  and  safety  of  persons  All  elections  of  city 

empbiyed  by  the  State  or  by  any  county,  city,  visors  and  judicial  offict 

town,  village  or  other  civil  division  of  the  State,  elected  in  any  city  or 

or  by  any  contractor  w  subcontractor  periorm-  county  ofRoers  elected 

ing  work,  labor  or  services  for  the  State,  or  for  Yoric   and   Kings,   and 

any  county,  oity,  town,  village  or  other  civil  boundaries  are  the  san 

division  thereof.    (Am.  1905.)  oept  to  fill  vacancies,  si 

n.-Corai,  1846.  wt.  VIII.  f  9.  day  succeeding  the  fin 
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in  an  odd-numbered  year,  and  the  term  of  every  existing  statute  in  relation  to  the  offense  of 

such  officer  shall  expire  at  the  end  of  an  odd-  bribery. 

numbered  year.    The  terms  of  office  of  all  such  D«HTs«ion.— Conat.  1846,  art.  XV.  1 1.  m  added  1S74. 
officers  elected  b^ore  the  first  day  of  January, 

one  thousand  eight  hundred  and  ninety-five,  S'-  Offer  or  promise  to  bnbe. 
whose  successors  have  not  then  been  elected,  Any  person  who  shall  offer  or  promise  a  bribe 
which  under  existing  laws  would  expire  with  an  to  an  officer,  if  it  shall  be  received,  shaU  be 
eveur-numbered  year,  or  in  an  odd-numbered  deemed  guilty  of  a  felony  and  liable  to  punish- 
year  and  before  the  end  thereof,  are  extended  to  ment,  except  as  herein  provided.  No  person 
and  including  the  last  day  of  December  next  offering  a  bribe  shall  upon  any  prosecution  of 
following  the  time  when  such  terms  would  other-  the  officer  for  receiving  such  bribe,  be  privileged 
wise  expire;  the  terms  of  office  of  all  such  officers,  from  testifving  in  relation  thereto,  and  he  e&JI 
which  under  existing  laws  would  expire  in  an  not  be  liable  to  civil  or  criminal  prosecutimi 
even-numbered  year,  and  before  the  end  thereof,  therefor,  if  he  shall  testify  to  the  giving  or  offer- 
are  abridged  so  as  to  expire  at  the  end  of  the  pre-  ing  of  such  bribe.  Any  pearson  who  shall  off»  or 
ceding  year.  This  section  shall  not  apply  to  promise  a  bribe,  if  it  be  rejected  by  the  officer  to 
any  citv  of  the  third  class,  or  to  elections  of  any  whom  it  was  tendered,  shall  be  deemed  guilty  of 
judicial  officer,  except  judges  and  justices  of  an  attempt  to  bribe,  which  is  hereby  declared  to 
inferior  local  courts.  be  a  felony. 

Derivation.— New.  Deilmttoli.— Const.  1846,  art.  XV.  1 2,  aa  added  1874. 

§  4.   Person  bribed  or  offering  a  bribe  may  be 

ARTICLE  THIRTEENTH  a  witness. 

Any  person  charged  with  receiving  a  bribe,  or 

®®*-  i-  9^^M^^-       J           .*  with  offering  or  promising  a  bribe,  miall  be  per- 

i:  Off^ol  p'^'L'J^^riS^^^^  netted  to  testify  in  his  own  behalf  in  any  civil 

4.  Person  bribed  or  offerinff  a  bribe  may  be  a  witness,  or  criminal  prosecution  therefor. 

6.  Free  paaaes.  franking  privileges,  etc..  not  to  be  DertwUlon.— Const.  1846.  art.  XV.  1 3.  as  addod  1874. 

received  by  a  pubuc  officer;  penalty. 

6.  Removal  of  mstnct  attorney  for  failure  to  prose-  i  »       »                          <-     i  «            •   m                *. 

cute;  expenses  of  pfoeeoutions  for  bribery.  $0.      Free   paSSeSi  iranKing  pnvuegeSy  eiC., 

not  to  be  received  by  public  officer;  penalty. 

§  1.   Oath  of  office.  No  puWic  officer,  or  person  elected  or  ap- 

Members  of  the  Legislature,  and  all  officers  g?i?i^i^i,*i-i:^^^^^ 

executive   and    judiciS,    except   such   inferior  ^J^V  ri^iv^^^^ 

officers  as  shall  li  by  law  exerted  shaU,  before  S't^^t^rfoTKet'S'^^^ 

ternfsurribt'^^^^^^^^^^^  -y./-  P^.   ^-   transportation,   frankij^ 

!^.    ^   .iT  J       V      ,                /      ^     N^LiT  X  T  privilege  or  discnmmation  m  passenger,  tele- 

tion:     I  do  solemnly  swear  (or  affirm)  that  I  **•*' *'*^   x  i    T^  "«*«*i/v*.    »*  h«      "6«>  «««^ 

L;n  „, ^\Z  rirl^x^^xL  «f  ,\.J  TT«i*^  &^V^  ox  telephone  rates,  from  any  person  or 

umself  or 


any   free  pass,   free   transportation,   franking 
privilege  or  discrimination  in  passengei 

will  •su;p;;rtThrC^nsTitu^ior  oH^^  uS^ed    TrS^^^Ut?  m^e'S^of'^^^  ^ 

.States,  ^  the  Constitution  of  the  State  of  New    ??^!?i^^^  ^'  "^^^  ^.J^i^"  T^fJ^ 


York, 
duties 
best 


Attorney- 


shall  have  been  chosen  at  any  election  shall,  be-  r«^««,«i      Ar.,r  ^^^..^^^i^.^    «•  ^a;™  ^-  »»»»4 

fore  they  enter  on  the  duties  of  their  respective  ?j^^^^'tlh^^^                          /^ffi 

offices,  take  and  subscribe  the  oath  or  ^Cffirma-  ^ffi^!^' ji^f J^^     ^JS^^JV.  S^^  iV 

tion  aUe  prescribed,  together  with  the  foUow-  ^^^^'^  ^^^  ^.^  f^^^^^f^ 

ing  addition  thereto,  as  part  thereof:  fr«ntin^L?^11;  ?t  5ff^;im^^J^^^  .^ 

.wVi?  '  '^  (-^^^  -f^--^^  -r  ^^f  f  ^  be^melSTof  I  ^Z^^'eJ'^St 

^^IS^'^tt^^^^^^^^  ^^^^^^^                            T^ratiS 

pro^iised  to  oontriute,  any  money  or  other  P?^^»  ^^  «^Wr^  n^   frl  fr.^^^^ 

valuable  thing  as  a  consideration  or  reward  for  f^  ^^  .^Hf^  free  pass^  free  transportatiMi, 

the  givkig  or  Withholding  a  vote  at  the  election  ™^JJ«  J"!/^^^  ^ife^SJ^^^^ 

S'otSnTor^i^i^ti^^^^  J^Sia^^'h^fSain^^ 

j^^'iSo^^LTeSTv*^^^^^^^^^  ?a^s'S.rroTti^^ 

decIaratioETor  test  shall  be  required  as  a  qualifi-  tesUfyto  the  giving  of  the  same, 

cation  for  any  office  of  public  trust.  iiefff»«#ii.-.New. 

DeHfatlon.— Const.  1846,  art.  Xli,  i  If  m  am.  1874.  §  6.   Removal  of  district  attorney  for  fafiure 

to  prosecute;  expenses  of  parosecutieas  tor  M- 

§  2.   Official  bribery  and  corruption.  bery. 

Any  person  holding  office  under  the  laws  of  Any  district  attorney  who  shall  fail  faithfiilly 

this  State,  who,  except  in  payment  of  his  legal  to  prosecute  a  person  charged  with  the  violation 

salary,  fees  or  perquisites,  shall  receive  or  con-  in  nis  county  of  any  provision  of  this  artidht 

sent  to  receive,  directly  or  indirectly,  anything  Vfiiich  may  come  to  his  knowledge,  shall  be  re- 

of  value  of  or  personal  advantage,  or  the  prom-  moved  from  office  by  the  Grovemor,  afto*  due 

ise  thereof,  for  performing  or  omitting  to  per-  notice  and  an  opportunity  of  being  heard  in  his 

form  any  official  act,  or  with  the  Repress  or  im-  defense.    The  expenses  which  shiul  be  incurred 

plied  inderstanding  that  his  official  action  or  by  any  county,  in  investigating  and  prosecuting 

omission  to  act  is  to  be  in  any  degree  influaiced  any  charge  of  bribery  or  attempting  to  bribe  any 

thereby,  shall  be  deemed  guilty  of  a  fdony.  person  holding  office  under  thelaws  of  this  State, 

This  section  shall  not  affect  the  validity  of  any  within  such  county,  or  of  receiving  bribes  by  any 

IMS 
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such  person  in  H&id  eountyj  bHaII  be  a  chaise  to  the  Constitution  shall  b< 

against  the  State,  and  their  payment  by  the  proval  to  the  electors  as  bt 

Stete  Bhall  be  provided  for  by  law.  unless  by  the  assent  of  a  maj 

DwtntiMi.— Con*t.  i8M.ut.xv,|4,u»i(l(KiiST4.  gates  elected  to  the  eonvei 

naya  being  entered  on  the  , 

ARTICLE  FOtmXEEHTH  The  convention  shall  have  tl 

auch  officers,   employees    ai 

8ee.  I.  Antendmeat  to  ooiBtltulioD.  how  pcopoKd,  voted  may  deem  necessary,  and  fix 

I  FuiS^»Si?"t?^  oon™Uo«;  bo-  »11-1-  Md  to  provide  for  the  printi. 

elsDtliHi  of  deliaiM;  earapenHtioD ;  quorum.  JOUmal  and  proceedings.     T 

■ubmiiBon    ol  wDuidmeDU:    officen:   rulsa;  determine   the   rules    of    its 

3  AiJ^''e1,to'}5'^™'S'on  mid  iwni.tu™  ™b-  ch<x»e  itd  own  officers,  anc 

iniit«d  csnoidsBtJy.  the  election,  returns  and  r 

members,  '   In  case  of  a  v 

{ 1.    AmeodmentB  to  constitution,  how  pro-  resignation   or  other   causi 

poKd,  TOted  uftm  and  ratified.  delegate  elected  to  the  coi 

Any  amendment  or  amendments  to  this  Con-  cancy  sliall  be  filled  by  a  vol 

stitution  may  be  proposed  in  the  Senate  and  delegates  representing  the  di 

Assembly;  and  if  the  same  shall  be  agreed  to  by  vacancy  occurs.    If  such  va 

a  majority  of  the  members  elected  to  each  of  the  office  of  a  delegate-at  lai^, 

two  houses,  such  proposed  amendnit^nt  or  amend-  be  filled  by  a  vote  of  the  rem 

ments  ^Itall  be  entered  on  their   journals,  and  large.     Any  proposed  const! 

the  yeas  and  nays  taken  thereon,  and  referred  to  tional  amendment  whirh  shaj 

the    Legislature    to    be    chosen    at    the    next  by  such  convention,   ahajl 

general  election  of  Senators,  and  shall  be  pub-  vote  of  the  electors  of  the  St 

lished  for  three  months  previous  to  the  time  of  in  the  manner  provided  by  i 

making  such  choice;  and  if  in  the  Legislature  so  an  election  which  shall  be  hi 

next  chosen,  as  aforesaid,  such  proposed  amend-  weeks  after  the  adjournment 

ment  or  amendments  shall  be  afp-eed  to  by  a  Upon  the  approval  of  euch  i 

majority  of  all  the    members  elected  to  each  stitutional  amendments,  in  t: 

house,  then  it  shall  be  the  dutv  of  the  Legists-  in  the  last  preceding  sectioi 

ture  to  submit  each  proposed  amendment  or  or  constitutional  amendment 

amendments  to  the  people  for  approval  in  such  on  the  first  day  of  January 

maimer  and  at  such  tmies  as  the  Legislature  proval. 

shall  prescribe;  and  if  the  people  shall  approve  DcrtTBttoD.— Comt,  ISM,  ut. 
and  ratify  such  amendment  or  amendments  by 

a  majority  of  the  electors  voting  thereon,  such  j  j.    Amendments  of  »mh 

amendment  or  amendments  shall  become  a  part  tun  submitted  coincidently 

of  the  Constitution  from  and  after  the  first  day  ^      amendment  proposed 

of  January  next  after  such  approval.  convention  renting  to  tbT. 

D-ftaUon-Conrt.  is«,  ^.  XIII,  ( 1.  amendment  proposed  by  th. 

fS.    Future  consUtutional  conventions;  how  cidentlysubmitted  to  thepei 

cdled;   election  of  delegates;  compensation;  the  genial  el ertion  held  in 

qnonun;  •uhmisaioo  of  unendmwits;  ofilcors;  ^ja  eight  hundred  and  nm 

rales;  vacancies;  taking  effect.  subsequent   election,    shall, 

....          ,    ,    ..      ,    u    u  u  ■    .k      „  deemed  to  supersede  the  amei 

At  the  general  election  to  be  held  in  the  year  j,    .jj^  L«*dalature 

one  thousand  nine  hundred  and  sixteen,   and  n^tnMaa—n 

every  twentieth  year  thereafter,  and  also  at  such  >™—-"m>'    New. 

times  as  the  legislature  may  by  law  provide,  

the  question,"  Shall  there  be  a  convention  tc  re-  ARTICLE  PIFTI 
vise  the  Constitution  and  amend  the  same?" 

shall  be  decided  by  the  electors  of  the  Stat*;  and  See.  i.  Tim*  of  (•kin.  •fl«t. 
in  case  a  majority  of  the  electors  voting  tho^on 

shall  decide  in  favor  of  a  convention  for  such  S  1-    Time  of  taking  effect 

purpoee,  the  electors  of  every  senate  district  of  This  Constitution  shall  bi 

the  State,  as  then  orgainised,  shall  elect  three  including  the  first  day  of  Jan 

delegates  at  the  next  ensuing  general  election  at  eight  hundred  and  ninety-fi' 

which  members  of  the  Assembly  shall  be  chosen,  otherwise  provided. 

and  the  electors  of  the  State  voting  at  the  same  Done  in  Convention  e 

election    shall   elect   fifteen   delegate»-at-large.  city  of  Albany,  thi 

The  delegates  so  elected  shall  convejie  at  the  of  September,  in  thi 

Capitol   on    the   first  Tuesday  of   April   next  eight  hundred  and 

ensuing   after   their   election,   and   shall     con-  the  Independence  f 

tinue  their  seAion  until  the  business  of  such  of  America  the  one 

convention  shall  have  been  completed.    Every  teenth. 

delegate    shall    receive    for  his    services    the  In  vdtness  wher 

same    compensation    and    the    same    mileage  unto  subscribed  ou 

as  shall  then    be    annually    payable   to  the  JOSEPH  HOI 

members   of   the  Assmibly.     A  majority    of  President  and 

the  convention  shall  constitute  a  quorum  for  CHARLES  ELLIOTT  FIT 

the  transacticoi  <rf  business,  and  no  amendmoit  Secr^ary. 


] 
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Actlotii. 

leKulature  may  ^ter,  etc..  juTisdiction  and  prooeedinitl  in  law 

not  ftffeot«d 

private  or  local  bill  chsusuig  venue  prohibited 


-AgrloulUiTKl  land*. 


ot  convention  and  legislature  to  constitution  submitted  cc 

See,  also.  "Appellate  Division:"  "Court  ot  Appeals." 

jurisdiction  of  court  of  appeals 

jud)[e  not  to  sit  in  review  of  hiti  own  deeisioaB 

.ApiMlUU  diTlsion. 

how  constituted . 

designation  of  justices  of .  .  .  

powers  of  justices 

iurisdiction  of  general  tetin  transferred 

tranxfei  of  appeals  to  another  department 

justice  not  to  sit  in  review  of  his  own  decisions 

desigDation  of  apGcial  and  trial  teima 

Bsugnment  of  justioea  to  special  and  trial  terms 

appointment  and  removal  of  reporter 

may  appoint  and  remove  clerk 


re^iuisites  of  appropriation  billa 

general  provisions  not  to  be  inserted  in  appropriation  bills .  .  . 
two-thirds  vote  required  for  appropriations  for  local  or  ptivaU 

approvai  or  veto  of  separate  items  by  Koveroor 

state  monej's  to  be  paid  pumiant  to  appropriation  only 

for  private  claims  against  state 

»  ot  canals 


Dumberand  terms  of  assemblymen 

apportionment  of  assemblymen 

creation  of  asoembly  districts 

ratio  for  apportionment  of  assemblymen . . 
division  of  counties  and  oitiea  into  diatriets 

power  of  impeachment 

succession  of  si>eaker  to  governorshv .... 
compensation  and  mileage  of  memben.  .  . 
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iudsee  Qot  to  act  as 

Attomey-gsiMrftl . 

See,  iJao,  "Officcxs;"  "State  Officers." 

election,  and  tenn  of 

compensation 

Audit. 

legislature  not  to  audit  private  claims 

claims  barred  by  statute  of  limitationa  not  to  be  allowed 

BaU. 

excessive,  prohibited 


See.  also.  "Savings  Banks." 

special  chartetB  prohibited 

legialature  not  to  authoriie  suspension  of  specie  p^rmenta .  . . 

registry  of  bills  and  notes  issued  as  money 

billholdcra  are  preferred  creditors 

liability  of  stocldiolderB 

BUli. 

Sec,  also,  "Appropriations:"  "Legislature;"  "Statutes." 
approval  or  veto  by  governor 


legislature  may  provide  for  education  and  support . . 

Board  of  saporrlaon. 

See  "  Supervisors." 

Bonds. 

See,  also  "Debt." 
limitation  of  indebtedness  of  cities  and  counties  . , . 
direct  tax  [or  payment  state  bonds 

BookmaUns. 

prohibited 

BribeiT. 

official  bribery  and  corruption . 

offer  or  promise  U>  bribe 

pcraon  offering  or  receiving,  disqualified  as  elector , , 
person  bribed  or  offering  a  bribe  may  be  a  witness.  , 

Bridcw. 

private  or  local  bills  for  building,  prohibited 


Canal  commiuionoiv. 

powers  devolved  on  superintendent  o(  public  fforka 

not  to  be  sold 

no  tolls  to  be  imposed 

disposition  of  funds 

improvement  of 

appropriations  for  maintenance 

contracts  for  work  or  material 

extra  compensation  to  contractor  prohibited 

cancellation  of  contracts .' 

appointment  of  employees 

powers  of  canal  coQimismisHioDersdevi^vedoDmptnittaideDt  of  public  worin.  . 

commissionerB  of  canal  fund 

canal  board  constituted 

powers  and  duties 

not  to  allow  claims  barred  by  statute  of  limitation 

m* 
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'  State  Board  of  Chanties." 


e.  ^ao,  "CorpoistioDE." 

dDK  of  Grekt  BtitBin  before  1775  DOt  affectttl I 

late  not  ■ffected I 

vingB  banba  to  be  unifonn VIII 

[at,  for  banldns  puriKwea  prohibited . ...,..,... VTII 


iabed;  juriadiction  vested  in  supreme  cc 


le.  also,  "  Municipal  corporationa." 

latuie  to  provide  for  organiiatiOD  of XII 

lation  of  ws«es.  etc..  of  employees  of Xn 

lificatiODOt xn 

irat  and  special  city  laws XII 

itment  and  acceptuioe  of  special  city  tuws XII 

jIod  into  assembly  districU , Ill 

ks  not  to  b«  divided  into  seuate  districts Ill 

tion  or  appointment  of  officers X 

tarrice  sppointments  and  prumurioos V 

erence  of  veterans , V 

nrion  and  abridgment  of  tenns  of  officers XII 

n  election  of  officers  to  be  held XII 

iben  of  legislature  disqualified  as  officers Ill 

D  local  legislative  body  to  act  as  board  of  supervisors HI 

a  compensation  to  officers,  contractors,  etc..  prohibited Ill 

provide  for  support  of  inmates  of  charitablp  inititutioDS VIU 

to  give  mo  aey  or  credit  to  aid  private  undertaJdng VIII 

to  own  corporate  stocks  or  booda VIII 

leiiT  debt  for  city  purposes  only VIII 

tatioDofindebtednen , VIII 

imum  rate  of  taxation VIII 


ee.  also.  "Elections." 

to  he  disfranchised,  unless,  etc... I         l 

urt  flf  Brooklyn. 

liihed;  judges  transferred  to  supreme  court VI         5 

idiction  vested  in  supreme  court VI     2,  5 

rrloe. 

ee,  also,  "Officers;"  "State  Office™." 

ointments  and  promotions V  0 


ee,  alao,  "Audit." 

to  be  audited  or  allowed  when  barred  by  statute  of  limitations . . 

9  and  nMy»  on  tall  releasing  puUic  claim 

tnionen  td  cual  ftutd. 

rd  constituted 

rera  and  duties 

inlonen  of  land  oflBoe. 

id  constituted 

rers  and  duties  of  board 

onUw. 

rJarin  force 
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Comptroller.  Art.  See. 

See,  also,  "  Officers; "  "  State  Officers." 

election  and  term  of V  1 

compensation V  1 

CoDBtitution. 

time  of  taking  e£fect XV  1 

how  amended XIV  1 

future  constitutional  conventions XTV  2 

amendments  of  convention  and  legislature  submitted  coiucidently XIV  3 

Contracts. 

contract  system  of  prison  labor  abolished Ill  29 

extra  compensation  to  contractors  prohibited Ill  28 

for  work  or  materials  on  canal VII  9 

extra  compensation  on  canal  contracts  prohibited VII  9 

cancellation  of  canal  contracts VII  9 

CorporatioDB. 

definition  of  term VIII  3 

charters  by  King  of  Great  Britain  before  1775  not  affected I  17 

charters  by  state  not  affected I  17 

to  be  formed  under  general  laws,  except,  etc VTII  1 

laws  for  formation  of,  subject  to  alteration  and  repeal VIII  1 

private  or  local  bill  chartering  bridge  companies  prohibited Ill  18 

special  banking  charters  prohibited VIII  5 

charters  of  savings  banks  to  be  uniform VIII  4 

dues  from,  to  be  secured VIII  2 

liability  of  stockholders  of  bank VIII  7 

may  sue  and  be  sued VIII  S 

municipalities  not  to  hold  corporate  stocks  or  bonds VIII  10 

Correctional  institutions. 

municipalities  may  provide  for  support  of  inmates VIII  14 

CounsaL 

accused  entitled  to  appear  with I  6 

Counties. 

private  or  local  bills  locating  or  changing  county  seat  prohibited Ill  18 

number  of  senators  for  each  county Ill  4 

not  to  be  divided  in  formation  of  senate  district,  except,  etc Ill  4 

election  and  terms  of  officers X  1,2 

time  of  election  of  officers X  4 

removal  of  officers X  1 

board  of  supervisors  to  be  elected • Ill  26 

when  legislative  body  of  city  to  act  as  board  of  supervisors Ill  20 

local  legislative  powers  of  supervisors  and  auditors Ill  27 

extra  compensation  to  officers,  contractors,  etc.,  prohibited Ill  28 

may  provide  for  support  of  inmates  of  charitable  institutions VIII  14 

not  to  give  money  or  credit  to  aid  private  imdertaking VIII  10 

to  incur  debt  for  coimty  purposes  only VIII  10 

not  to  own  corporate  stock  or  bonds VIII  10 

limitation  of  indebtedness VIII  10 

maximum  rate  of  taxation VIII  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

County  clerk. 

election  and  term  of  office X  .1 

time  of  election X  4 

removal X  1 

to  be  clerk  of  supreme  court VI  19 

County  courts. 

continued VI  14 

jurisdiction VI  14 

term  of  office  of  judges VI  14 

County  judge. 

See,  also,  "  County  Courts." 

term  of  office VI  14 

qualifications VI  20 

powers  and  duties VI  14 

salary VI  14 

when  to  be  surrogate VI  ?" 

1S14 
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}nd|*— Continued. 

idea  in  office 

> practice B» attorney, exMpt, etc 

on  of  special  coim^  judge 

t  trUtl  of  ttnpe*ahm«nti. 

t "  ImpeschmeDti." 

'  WPMtla. 

loikBtituted;  temu  of  office 

Srationsof  judsra 

eoBtitioD  of  judge* .  . 

mit  of  judges .'. . . 

1^  of  judges 

s  not  to  bold  any  other  office ,  . 

[lation  of  supreme  court  justices  as  associate  judses 

Ijction 

not  to  ait  in  raview  of  his  own  decisions 


oominon  plMM  at  Nsw  York  eonn^. 

ihed 

a  ttansfeired  to  supreme  court 

lietion  vested  in  supreme  court 

Fer  of  appellate  jurisdietion 


I,  also,  "Appellate  division;"  "Circuit  oourts;"  "Coimty  courti 
'Court  of  common  pleas; "  "Courta  of  sessions;"  "Courts  of  spec 
nurts;"  "Supreme court;"  "Surrogate's  oourt." 

«  not  to  bold  any  other  office 

for  trial  of  impeacluneDts 

nsion  of  judge  pending  trial  of  im;^ 
nit  of  oounty  judge  and  EuiTx>gBte .  . 

iai  officers  not  to  receive  fees 

on  of  local  judicial  officers 

rlo  establish  inferior  local  eoort*. . 

!  ol  courts 

s  of  oyer  and  terminer  abolished ,  . 


ourts  aboliohed 

Uction  of  city  courts  vested  in  supreme  oourt 

»  of  city  courts  become  justices  of  supreme  court 

atuie  may  alter,  etc.,  jurisdiction  and  proceedibSiialMT  and  equi 

4  ojw  and  twrminer. 

ihed;  jurisdiction  vested  in  supione  oourt 


ihed ;  jurisdiction  transferred  to  county  oourt ,  , 


if  QMCUl  MSllOtU. 

lietion  of 


raon  to  be  twice  put  in  jeopardy 

led  may  appear  in  person  and  with  counsel 

al  or  infamous  crime,  except,  etc.,  to  be  tried  on  indictment.  . 

.te  or  local  biU  changing  venue  prohibited 

and  unuaual  puoiahmenU  prolutnted 

sive  bail  and  fines  prohibited 

morinay  grant  pardooa,  etc 

led  not  to  be  compelled  to  testily  against  himself 

aturs  to  exclude  convicts  from  suflrage 

,  of  criminal  libel  aduismble  in  evidence 
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Deaf  mnd  dumb.  Art.    Sec. 

legislature  may  provide  for  education  and  support VIII  9,  14 


Death. 

right  of  action  for  damages  not  to  be  abrogated 
amount  recoverable  not  to  be  limited 


I 
I 


Debt. 

obligation  of,  not  affected I 

credit  or  money  of  state  not  to  be  given  to  aid  private  undertaking VIII 

power  of  state  to  contract VII 

power  of  state  to  contract,  to  repel  invasions VII 

limitation  of  legislative  power  to  create VII 

interest  on,  alteration  of VII 

payment  of  debts  of  the  state .  .• VII 

debts  of  the  state  for  improvement  of  higliway's VII 

sinking  funds,  how  kept  and  invested VII 

when  ayes  and  nays  necessary  on  bill  creating  public  debt Ill 

mimicipalities  to  incur  debt  for  mimicipal  purposes  only VIII 

limitation  of  indebtedness'of  cities  and  counties VIII 

District  attorneys. 

election  and  terms  of  office X 

time  of  election X 

removal X 

for  failure  to  prosecute  public  officer XIII 


District  courts. 

election  of  justices;  term  of  office 
terms  of  present  justices 


VI 

VI 


Ditches. 

for  drainage  of  agricultural  lands 


Divorce. 

to  be  granted  only  by  judicial  proceedings 

Drainage. 

of  agricultural  lands  under  general  laws 


private  or  local  bills  prohibited Ill 

Due  process  of  law. 

life,  liberty  and  property  protected I 


4. 


18 
18 


17 
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2 

3 

4 

4 

11 

12 

5 

35 

10 

10 
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4 
1 
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17 
22 


7 
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7 
18 
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Elections. 

registration  and  election  laws  to  be  passed II 

local  bills  regulating  conduct,  etc.,  prohibited Ill 

for  election  of  supervisors  prohibited Ill 

registration  and  election  boards  to  be  bi-partisan,  except,  etc II 

time  of  elections  for  legislature Ill 


manner  of  voting 

qualification  of  voters 

absent  voters,  legislature  may  provide  for 

voters  not  to  be  disfranchised,  unless,  etc 

absence  in  military  service  not  to  deprive  elector  of  vote 

legislature  to  regiUate  votes  of  absent  electors 

persons  excluded  from  suffrage 

occupations  and  conditions  not  affecting  residence 

detention  in  prison  not  to  affect  residence 

support  or  detention  in  almshouses,  etc.,  not  to  affect  residence 

residence  of  students  in  seminaries 

employment  in  navigation  not  to  affect  residence 

service  of  United  States  not  to  affect  residence 

legislature  to  disqualify  persons  on  conviction  of  bribery  or  infamous  crime 
bribery  or  reward  disqualifies  electors 


Eminent  domain. 

property  not  to  be  taken  without  just  compensation 

compensation  for  taking  private  property 

compensation  to  be  ascertained  by  jury  or  comwissioners 

drainage  of  agricultural  lands 

opening  private  roads 
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INDEX  TO  CONSTITUTION 
Snuxoeration.  Art.  See. 

of  inhabitants  of  state Ill         4 

Equity. 

inferior  local  courts  to  have  no  equity  jurisdiction VI        18 

taking  of  testimony  in  equity  cases ', VI         3 

ItchefttB. 

to  revert  to  people I        10 

Syldenca. 

truth  of  libel  admissible  in  criminal  prosecutioii I  8 

SzecutiTe. 

See,  also,  "Governor." 
where  executive  power  vested IV  1 

SzemptioDB. 

private  or  local  bill  exempting  from  taxation  prohibited Ill        18 

F 
Fees. 

local  bill  increasing,  etc.,  during  term  of  public  office  prohibited Ill        18 

Feudal  teniires. 

abolished I        11 

Fines. 

excessive,  prohibited I  5 

Forest  preserve. 

lands  of  state  not  to  be  alienated VII         7 

timber  on,  to  be  preserved • VII  7 

Franchises. 

private  or  local  bills  granting  exclusive,  prohibited Ill        18 

Freedom  of  speech. 

guaranteed I  8 

a 

Gambling. 

prohibited I  9 

General  laws. 

when  required Ill  18 

private  and  local  laws  piohibited Ill  18 

for  drainage  of  agricultural  lands I  7 

corporations  to  be  formed  under  .*. .                                                                               VIII  1 

special  banking  charters  prohibited VIII  4 

Governor. 

election : IV  3 

qualificatioits IV  2 

term  of  office IV  1 

compensation IV  4 

vested  with  executive  power IV  1 

duties  and  powers IV  4 

approval  or  veto  of  bills IV  9 

passage  of  bills  over  veto IV  9 

power  to  grant  pardons,  etc IV  5 

to  report  pardons,  etc.,  to  legislature IV  5 

appointment  of  superintendent  of  public  works V  3 

power  to  suspend  state  treasurer V  7 

when  lieutenant-governor  to  act IV  6 

succession  of  lieutenant-governor  in  case  of  vacancy IV  7 

Grand  Jury. 

when  indictment,  etc.,  necessary  to  hold  to  answer I  o 

Grants. 

by  King  of  Great  Britain  before  1775  not  affected I  17 

by  state  not  affected I  17 

by  King  of  Great  Britain  since  1775  void I  17 

19U 
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Habeas  corpus.  Art.  See. 

not  to  be  siupended,  except,  etc I        4 

Hlghwagrs.  ^ 

local  bills  laying  out,  etc.,  prohibited Ill       18 

improvement  of VII      13 

I 

TmiimTiitins. 

private  or  local  bill  granting  ezduaive  immunities  prohibited Ill      18 

Impeachments. 

constitution  of  court  for  trial  of VI  18 

assembly  to  have  power VI  .13 

presentment  or  indictment  not  required I  6 

judgment  of  removal VI  18 

judicial  officers  suspended  pending  trial VI  18 

Imprisoxmient. 

See,  also,  *'  Crimes." 
power  to  grant  pardons,  etc IV        5 

Indians. 

purchase  of  lands  of I      15 

Indictment. 

required  to  hold  to  answer  for  capital  or  infamous  crime,  except,  etc I        6 

Inferior  local  courts. 

legislature  may  establish VI       18 

jurisdiction  restricted VI       18 

Inspection. 

offices  for  inspecting  merchandise,  etc.,  abolished V        8 

Interest. 

private  or  local  bills  regulating  rate,  prohibited Ill       18 

Invasion. 

habeas  corpus  may  be  suspended  during I        4 

J 

Jeopardy. 

no  person  to  be  twice  put  in  jeopardy « : I        6 

Joint-Stock  company. 

inchided  in  term  "corporation** VIII        3 

See,  "Corporations.** 


Judges. 

I  See,  also,  "County  judge;"  "Courts." 

t                                 qualifications VI       20 

\                               oathof  office XIII        1 

limit  of  age VI       12 

not  to  hold  any  other  office VI       10 

not  to  receive  fees VI       20 

not  to  act  as  attorney  or  counsellor VI       20 

removal VI 

suspension  pending  trial  of  impeachment VI 

Jurisdiction. 

legislature  may  alter,  etc..  in  law  and  equity ^  VI 

of  court  of  appeals VI 

of  courts  of  special  sessions VI      ^ 

of  ooimty  courts VI       - 

of  surrogates*  courts VI 

of  inferior  local  courts VI 

of  city  courts  vested  in  supreme  court VI 

of  courts  of  oyer  and  terminer  vested  in  supreme  court VI 

of  circuit  courts  vested  in  supreme  court VI 


INDEX  TO  (X)N3TITDTI0N 


o  trial  by,  eontlDued 

lilla  providing  tor  dnwing,  etc.,  prohibited 

iimioe  l&ir  and  fact  in  criminal  prooeaatiOD  for  libel  ■  . 


n ;  term  of  office 

of  office  of  pr«aeiit  juaticea .  . 


d*Unqu«nti. 

tun  may  provide  for  eduMtiOQ  and  support.  . 


^  syttem  of  priaon  labor  aboliihod .  . 


B  and  duties  of  board .  . 

IsndtsnftDt. 

of  AgrioulturallMtda, . 


.  Wao,  "Bilk;"  "General  lava;"  "Legidature;"  "Looal  law;"  "Sparial  la 
tutea." 

eUwoontiaued,  exoeptaar^Kaled,  etc 

al  aoU  ooDtinued,  eioept  aa  repealed,  etc 

on  law  in  force 


icultunl  Unda . . 


,  alao,  "Aeaeinbly;"  "Senate." 

.tjve  term 

oration  of  inhabitants 

BT  and  tenna  of  senatina  and  BaeemUymen 

if  electione 

crofsenatonineachoounty 

or  apportioning  aenators 

irtioninent  of  senate  districts 

ies  not  to  be  divided  in  fonnatioii  of  senate  diatriot,  on 
and  city  bloeka  not  to  be  divided  in  aenatedisttiats.  . 

:>n  of  assembly  ditttiets 

donment  of  aaaemblymen 

msation  and  mileage  of  members 

IB  diaquali&ed  from  beins  membera 

ppointments  of  memben  void 

to  aaaemble 

lera  not  to  be  questioned  for  apeeche* 


B  of  eaoh  house .  .  .- 

lay  oriffiDate  in  either  bouse 

ng  clause  of  billa 

er  o(  passlDB  bills 

ayes  and  nays  neceaaary 

quorum  of  three-fif  tha  neoeaaary 

Ua  to  atate  tax  diaUuctly 

priation  bills 

lirda  required  for  appropriationia  for  local  or  private  pi 

il  provioonB  not  to  be  inserted  in  vpropriatioo  bills 

ig  law  made  applicaUe  to  be  inserted 

«  and  local  bills  DOt  to  embraoe  more  than  one  subject 

in  which  private  and  local  bills  shall  not  be  paaaed 

[  private  and  local  billa 

1  banking  chartetvproUbited 

authorise  auapenaion  of  apeeie  payments  by  >*«nM"i  inatitutionB , . 
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Legislature— Continued.  Art.  See. 

limitation  of  power  to  create  debts VII 2, 3, 4 

may  alter,  etc.,  jurisdiction  and  proceedings  in  law  and  equity VI  3 

extra  compensation  to  officers,  contractors,  etc.,  prohibited Ill  28 

private  claims  not  to  be  audited Ill  19 

claims  barred  by  statute  of  limitations  not  to  be  allowed VII  6 

report  of  pardons,  etc.,  by  governor IV  6 

approval  or  veto  of  bills  by  governor IV  9 

passage  of  bills  over  governor's  veto IV  9 

power  to  remove  judges VI  11 

local  legislative  powers  of  supervisors Ill  27 

Libel. 

truth  of  criminal,  admissible I  8 

jury  to  determine  law  and  fact  in  criminal  prosecutions I  8 

Liberty. 

due  process  of  law I  6 

freedom  of  speech  guaranteed I  8 

right  of  assemblage I  9 

right  to  petition I  9 

Lieutenant-goyemor. 

qualifications IV  2,  7 

election IV  3 

term  of  office IV  1 

president  of  senate IV  7 

salary  and  compensation %     IV  8 

when  to  act  as  governor IV  6 

succession  to  governorship IV  7 

Limitation  of  indebtedness. 

of  cities  and  counties •. VIII  10 

Limitations,  statute  of. 

claims  barred  by,  not  to  be  allowed VII  6 

Loans. 

power  of  state  to  contract  debts VII  2 

credit  of  state  not  to  be  loaned  to  individuals,  etc VII  2 

power  to  contract  debt  to  repel  invasion VII  3 

power  of  legislature  to  create  debts  limited VII  4 

sinking  fund,  how  kept  and  invested VII  5 

limitation  of  indebtedness  of  cities  and  counties i VIII  lO 

Local  inferior  courts. 

terms  of  present  judicial  officers VI  22 

legislature  may  establish VI  18 

Local  laws. 

See  ' '  Private  and  Local  Laws. ' ' 

Lotteries. 

prohibited -  I  9 

Lunacy. 

See  *'  State  Commission  in  Lunacy." 


Measures. 

offices  for  measuring,  etc.,  merchandise  abolished V  8 

Militia. 

See.  also.  "State  MiUtia." 

absent  electors  not  to  be  deprived  of  vote JI  l 

presentment  or  indictment  not  required 1  6 

• 

Misdemeanors. 

jurisdiction  of  courts  of  special  sessions VI        23 

Municipal  corporations. 

See,  also,  "Cities;"  "Counties;"  "Towns;"  "  ViUages." 

charters  by  state  not  affected ,,  I        17 

charters  by  King  of  Great  Britain  before  1775  not  affected I        17 

IStt 
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y  be  fonned  under  ipeditl  Ibvs , . 

to  give  money  or  credit  to  aid  private  uadeitaldns 

to  own  oorponite  stocks  or  bonds 

ncui  debts  for  iDumBipelpuipaa«son!y 

itation  of  iudebtedaess 

y  provide  (or  support  of  inmates  of  charitable  institutions 


/aU  bills  to  change,  prohibited 

toroM. 

ent  elector*  not  to  be  deprived  of  vote. . 
IT  indictment  not  required .  .  . 


•faction  for  injuries  causing  death  not  to  be  abrogated.  . 
it  reoovereble  for  death  not  to  be  limited 


ork  d^. 

itatlon  of  indebtedness  of .  . 


)ee,  also,  titles  ot  respective  offices. 

raintmeut  of  members  of  lesialatura  prohibited 

'aanii  disqualified  from  being  merobers  of  legidature 

tain  offices  abolished 

iticalyear 

etiott  of  state  officers .' 

m  of  state  officers 

npenaation  of  state  officers. 

il  service  appointments  and  promotions 

'ference  of  veterans 

ration  of  term 

le  of  election 

Iges  not  to  hold  any  other  office 

novtJ  of  judges 

inty  officers 

noval  of  county  officers 

en  ejection  of  city  officers  to  be  held 

Ji  of  office 

en  ofiice  deemed  vacant 

:«ncies  in  office,  how  filled . 

noval  (or  misconduct,  etc -. 

npensation  of  salaried  officers 

n  compensation  prohibited 

•1  bill*  increasing,  etc.,  fees  during  term  prohibited 

t  to  accept  free  passes,  etc 

icial  bribery  and  eomiptfon ,  .  , . . 

erorpn^setobribe 

nan  bribed  or  offering  a  bribe  may  be  vitneos 

noval  of  district  attorney  for  faUure  to  prosecute  officer .  . 

nyylunu. 

iniciinlitiee  may  provide  for  support  of  inmates 


>T  may  grant ,  . 


ht  to  peUti 


tailing, 
ihibited . . 
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Poor.  Art 

municipaUties  may  provide  for  aid  and  support  of VIII       10 

Press. 

freedom  of,  guaranteed I         8 

Prisons. 

See,  also  "State  CommiMion  of  Prisona.'* 

contract  systesm  of  labor  abolished Ill       29 

appointment  and  term  of  superintendent V         4 

powers  and  duties  of  superintendent V         4 

removal  of  superintendent — .  V         4 

appointment  of  wardens,  chaplains,  etc V         4 


ti 


Prirate  and  local  laws. 

See,  also,  "General  Laws;"  " Spedal Laws.' 

when  prohibited Ill  IS 

title  of  statute IH  16 

not  to  embrace  more  than  one  subject Ill  16 

bills  reported  by  revision  oommissionen  ezoepted HI  23 

Private  roads. 

opening  of;  assessment  of  oompensation. I         7 


PriTilefe. 

legislators  not  to  be  (juestioned  for  apeeohes Ill       12 

private  or  local  law  granting  exclusive  privileges,  etc.,  to  private  corporation,  etc.,  pro- 
hibited      ni     18 

Propertgr* 

due  process  of  law I         6 

rights  of,  not  afiFected I       17 

Publication. 

of  statute*.    VI       21 

Public  works. 

appointment  and  term  of  superintendent 

powers  and  duties  of  superintendent 

vacancies  in  office  of  superintendent 

appointment  and  term  ol  assistant  superintendents 

appointment  of  canal  employees 


V 

8 

V 

8 

V 

3 

V 

8 

V 

3 

Punishment. 

cruel  and  unusual,  prohibited 


Railroads. 

private  or  local  bill  granting  right  to  lay  tracks  prohibited Ill  18 

consent  of  looal/kuthorities  to  construction  in  streets Ill  18 

consent  of  abutting  owners  to  construction  in  sti^eets HI  18 

public  officers  not  to  accept  free  passes,  etc Xm  6 


Real  property. 

See,  also,  ''Leases." 

grants  by  state  not  afiFected 

grants  by  King  of  Great  Britain  before  1776  not  affected . 

since  1775  void 

purchase  of  lands  of  Indians 

original  and  ultimate  property  in,  belongs  to  people .... 

escheats  to  revert  to  people 

feudal  tenures  abolished 

an  lands  are  fUlodial 

fines,  quarter-sales,  etc.,  abolished 

restraints  upon  alienation  abolished 


Rebellion. 

habeas  corpus  may  be  suspended  during . 


17 
17 
17 
15 
10 
10 
11 
12 
14 
14 


Referee. 

judges  not  toactas VI       20 

Reformatories. 

contract  system  of  labor  abolished Ill       20 
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OieuniTont^. 

nivnaty  of  the  Stale  of  Now  York." 


ndteimeofoflke. . 


Ill*f. 

iqualifywitneM.  . 


iMTtr. 


euticiufliien,  ^to.,  uoteJtcuMd,  . 
denominational  cchooli 


nuty  srant 

I  layins  out,  etc.,  prohibited . . 


n  of,  of  employees  of  it 


to  be  unifonn 

10  capital  itoclc 

to  have  no  int«Tcat  in  profits 

etc.,  not  to  be  intereatod  in  louu .  , 


re  to  pntvide  for  maintenance  of  free ,  . 

denominatloiial  echoola 

■cho^  fund  to  be  pranrred 

tatee  dQ>orat  fund 

ODofUtentuiefund 

t  Btata. 

«o"Officara;"  " State Officen." 


indtemuofieaaton 

apportioning  eenatois 

of  senators  to  each  county 

not  to  be  divided  in  toimation  of  eeaato  di 

latioQ  and  mileage  of  members 

it'govemorigpreaideatof 

■ote  of  lieutenant^'goveinor 

•nofpreaidenttogovMiiordiip 


leo,  "Counties:"  "Officeis." 

and  tenna  of  office 

lection 


or  payment  of  state  debts. . 
t  and  inveited 


Ibo,  "Private  and  local  laws." 

tainted 

lage  of  Hgncultural  lands  probibited 

.ions  not  to  be  foimed  under,  eicept,  etc  ■ . 
■nnlring  chaitere  prohibited 


INDEX  TO  CONSTITUTION 


State.  Art.   See. 

See,  also,  "Granta;"  "Legialature;"  "Governor;"  "StatuteB." 

credit  not  to  be  given  or  loaned  to  individuals,  etc VII  1 

credit  or  money  of  state  not  to  be  given  to  a  private  undertaking VIII  9 

power  to  contract  debts VII  2 

power  to  contract  debt  to  repel  invasions VII  3 

limitation  of  legislative  power  to  create  debt VII  4 

claims  barred  by  statute  of  limitations VII  6 

regulation  of  wages,  etc.,  of  employees  of *\  . . .  XII  1 

State  board  of  charitiee. 

to  be  provided  for  by  legislature VIII  11 

existing  laws  continued VIII  13 

commissioners  continued  in  office * VIII  15 

to  be  appointed  by  governor VIII  12 

legislature  may  confer  additional  powers VIII  15 

powers  of  visitation  and  inspection VIII  1 1,  IS 

removal  of  members  of  board VIII  12 

State  comzniBsion  in  lunacy. 

legislature  to  provide  for VIII  11 

existing  laws  continued VIII  13 

commissioners  continued  in  oflBice VIII  15 

members  of  board  to  be  appointed  by  governor '  VIII  12 

removal  of  members VIII  12 

powers  of  visitation  and  inspection VIII  11,  13 

legislature  may  confer  additional  powers VIII  15 

State  commission  of  prisons. 

to  be  provided  for  by  legislature ! VIII  11 

commissioners  continued  in  office VIII  15 

existing  laws  continued VIII  13 

to  be  appointed  by  governor VIII  12 

removal  of.members VIII  12 

powers  of  visitation  and  inspection VIII  11,  13 

legislature  may  confer  additional  powers VIII  15 

State  exigineer  and  surveyor. 

ejection  and  term  of V  1 

qualifications V  1 

compensation '. V  1 

State  militia. 

how  constituted XI  1 

organisation XI  3 

enlistment XI  2 

appointment  of  military  officers  by  governor XI  <4 

conmiiasioned  officers XI  6 

election  of  officers  to  be  prescribed  by  legislature XI  S 

removal  of  conmiissioned  officers XI  6 

State  officers. 

See  "Officers; "  also  titles  of  respective  offices. 

election  and  term  of V     1,  2 

compensation V  1 

State  treasurer. 

See,  also.  "Officers; "  " State  officers." 

election  and  term  of V  1 

compensation V  1 

suspension  by  governor V  T 

Statute  of  limitations. 

claims  barred  by,  not  to  be  allowed VII  ft 

Statutes. 

See,  also,  * '  Legislature ; "  "  Private  and  local  laws ; "  "  Special  laws." 

acts  of  colonial  and  state  legislatures I  1ft 

continued,  except  as  repealed,  etc I  1ft 

bills  may  originate  in  either  house Ill  13 

enacting  clause  of  bills Ill  14 

manner  of  passing  bills Ill  15 

when  ayes  and  nays  necessary Ill  25 

when  quorum  of  three-fifths  necessary jUI  25 

approval  or  veto  of  bills  by  governor /  IV  9 

passage  of  bills  over  veto jr     IV  9 


INDEX  TO  CONSTITUTION 
utw— Continued. 

ax  bills  to  state  tax  distiactly , ,    . . . , 

xtra  compensation  toofficeis.  contfaclora,  etc.,  piohibited 

listing  law  made  applicable  to  be  inserted 

leneial  proviBians  not  to  be  inserted  in  BppTopiiation  bills . ... 

rhen  private  and  local  bilia  prohibited 

itie  of  private  and  local  bills 

■rivate  and  local  bills  not  to  embrace  mora  than  one  subject 

lills  reported  by  the  revision  commissioners  excepted 

lublieation 

ttrsUroftdi. 

onaent  of  loeaj  authorities,  etc.,  to  construction 

irlntondsnt  of  public  worki. 

ppointment  and  term 

■aoancies  in  office 

Owen  and  duties  oV 

ppointment  and  term  of  assistants 

ppeintmcnt  of  canal  employees 

xintAadant  of  stato  prisons. 

ppointment  and  term  of 

loweni  and  duties  of 

emoval  of .". 

{ipoinlment  of  wardens,  chaplains,  etc 

rior  court  irf  Buflftlo. 

bolisbod ;  judses  transferred  to  supreme  court 

luisdietion  vealed  in  supreme  court 

nuisfer  of  appellate  jurisdiction 

aior  c6urt  of  N«w  York  d^. 

.bt^iahed;  judges  traosf erred  to  supreme  court 

urisdiction  vested  in  supreme  court 

irrisora. 

o  be  elected  in  each  county 

[wal  bill  providing  [or  election  of  members  prohibited 

rhcn  legislative  body  of  city  to  act  as  board 

seal  legislative  powera 

ztra  compensation  to  oSocn,  oontractore,  etc.,  piohitHted 

livision  of  county  into  assembly  districts 

«ns  court. 

low  constituted 

udicial  districts ...    ,....,, 

lection  of  justices 

wneral  jurisdiction 

Qcr^aae  of  number  of  justices , 

Tection  of  new  district  out  of  second  judicial  district 

uriadictiou  of  courts  of  oyer  and  terminer  transferred 

of  circuit  courts  transferred -,..,...,.. 

of  abolished  city  courts  vested  in  supreme  court 

[Ualification  of  justices 

ermsof  office  of  justices 

ustices  of  abolished  city  courts  transferred  to  supreme  court 

ige  limit  of  justices 

ompensation  of  justices 

emoval  of  justices ■ 


ustices  not  to  act  as  attorney  or  referee 

not  to  hold  any  other  office 

ippellate  divisions .... 

udicial  departments 

lesignalioD  of  justices  of  appellate  division 

[eneral  term  jurisdiction  tranafeired  to  appellate  divisi 

>owere  and  justices  of  appellate  division 

Tansfer  of  appeals  to  another  department 

ippointment  and  removal  of  reporter 

leffignation  of  special  and  trial  terms 

iBsiKuncnt  of  justices  to  special  and  trial  tenns 

ustices  may  hold  court  in  any  county 

.akingof  testimony  in  equity  cases 

county  clerk  to  be  clerk  of  oourt 
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Suinrome  eourt  reporter.  Art.  See. 

ftppointment  and  remova) VI  2 

Surrogatee'  courts. 

continued VI  15 

jurisdiction  and  powers VI  15 

terms  of  office  of  surrogates VI  16 

<Iualifications  of  surrogate VI  20 

age  limit  of  surrogate VI  15 

vacancies  in  office  of  surrogate VI  15 

surrogate  not  to  practice  as  attorney,  except,  etc VI  20 

when  county  judge  to  be  surrogate VI  15 

election  of  special  surrogate VI  16 

T 
Taauktion. 

tax  bills  to  state  tax  distinctly lU  24 

when  ayes  and  nays  necessary  on  tax  bill Ill  25 

private  or  local  bill  exempting  property  prohibited Ill  18 

TnaTJinum  rate  in  cities  and  counties VIII  10 

direct  tax  for  payment  of  state  debts VII  4,  11 

Telegraph  companiee. 

public  officers  not  to  accept  free  passes,  etc ,  XIII  6 

Towns. 

election  or  appointment  of  officers X  2 

may  provide  for  support  of  inmates  of  charitable  institutions VIII  14 

not  to  be  divided  in  senate  districts Ill  4 

not  to  give  money  or  credit  to  aid  private  undertaking VIII  10 

to  incur  debt  for  town  purposes  only VIII  10 

not  to  own  corporate  stocks  or  bonds VIII  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

Treason. 

governor  may  suspend  execution  of  sentence II  5 

Treasurer. 

See  **  State  Treasurer." 

Trials. 

right  to  juiy  trial  continued I  2 

legislature  may  alter*  etc.,  jurisdiction  and  proceedings  in  law  and  equity VI  3 

taking  of  testimony  in  equity  cases VI  3 

jury  to  determine  law  and  fact  in  criminal  libels I  8 

truth  of  libel  admissible  in  criminal  prosecution . .' I  8 

U 

Uniyersity  of  the  state  of  New  York. 

regents  of  university  continued IX  2 

government  and  corporate  powers IX  2 

board  of  regents IX  3 

V 
Venue. 

private  or  local  bill  changing,  prohibited Ill  18 

Veterans. 

preference  in  appointment,  etc.,  to  office V  0                         I 

Villages. 

legislature  to  provide  for  organisation  of XII  1 

local  bills  incori)orating,  prohibited Ill  18 

election  or  appointment  of  officers X  2 

civil  service  appointments  and  promotions V  9 

preference  of  veterans V  9                         , 

not  to  give  money  or  credit  to  aid  private  undertaking VIII  10                         < 

not  to  own  corporate  stocks  or  bonds VIII  10                         ' 

to  incur  debt  for  village  purposes  only VIII  10 

may  provide  for  support  of  inmates  of  charitable  institutions VIII  14                         < 

regulation  of  wages,  etc.,  of  employees  of '.  XII  3 


•  I 
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itan.  Alt.  See. 

»bMnt,l«BnUturein>ypTOTid«for 11       !•• 


reiulationaf,  ofemployeeaofBtats,  eta XII 

etecton  disqualified  for 11 

Tutm  waptitj. 

aot«ff«Bt«dbyUiiiitationofindebtadiim VIII 

TmigMng 

□SoM  for  wei^iiDB,  eta..  merchandiBB,  sbc^iahed V 


not  disqualified  by  rdisloiu  bdief 

accused  not  to  be  oompelled  to  testify  acquit  bimadf. . 
not  to  be  unreasonablj'  detained 


Tanhtp. 

fraedom  of,  Buaranteed .  . 


Court  Rd 


RULPS  OF  THE  COURT  OF  APPEALS        ;S  "^ 

NOTICE  TO  ATTORIYETS  **"^  ^  ^  made  and  filed  with  the  clerk  ai'M^^. 

court  within  the  time  prescribed  by  law  (Cod$,v*  r-*^ 
The  first  Monday  of  each  session  only  will  be    Civ,  Proc.^  §  1315),  the  respondent  may,  by  lMKt\ '^^* 
a  motion  day,  on  which  oral  arguments  will  be    tioe  in  writing,  require  such  return  to  be  Sfoi^-ir-^r^ 
heard  in.  original  motions.     Qtiginal  motions    wiUiin  ten  days  after  the  service  of  the  noiMBQ;^  '^^ii 
may  be  submitted,  without  oral  argument,  on    and  if  the  return  be  not  filed  in  pursuance  of  siidi^     s^J 
any  Monday  when  the  court  is  in  session,    notice,  the  appellant  shidl  be  deemed  to  h&m  \^t 
provided  they  are  submitted  by  both  sides.  waivea  the  appeal.    On  an  affidavit  provkig 

After  the  day    calender  is  made  up — at  6    that  the  app(»u  was  perfected,  and  the  servioe 
o'clock  p.  M. — stipuJations  are  too  late.    The    of  such  notice,  and  a  certificate  of  the  clerk  ihh>^ 
Clerk  has  then  no  power  to  leave  a  number  off.        no  return  has  been  filed,  the  respondent  may  . 
The  full  number  of  cases  and  points  (16)  are    enter  an  order  with  the  clerk  dismissing  i&  ' 
required,  without  which  appeals  may  not  be    appeal  for  want  of  prosecution,  with  costs;  and 

the  court  below  may   thereupon  proceed  as 
though  there  had  been  no  appeal. 


heard. 

The  ''Order  Calendar''  is  composed  of  pre- 
ferred causes,  and  the  notice  of  argument  must 
claim  the  preference ''  as  an  appeal  entitled  to  be 
heard  unaer  Rule  XI."  App^ds  from  orders 
should  be  noticed  for  the  first  Monday  of  a 
sion. 


RULEn 

Farther  return  may  be  ordered. — ^If  the  xe- 

tiu'n  made  by  the  clerk  of  the  court  below  shall 

The  County  Clerk's  certificate,  or  waiver    be  ddective  either  party  may  on  an^davit, 

thereof  under Wtion  3301,  Code  bivil  Proc<y    ^'^y'^l  ^^nnlv  "fn' ^p  of  ^ 

dure,  are  nectary  parts  of  the  printed  case  on    ^^f  fo^^^PS^^^  m^  f^ 

return  without  delay. 


dure, 
appecd. 

When  a  new  calendar  is  ordered,  it  is  desirable 
to  notice -causes  in  which  the  returns  are  filed,  at 
onoe. 

Counsel  residing  in  New  York  city  and  its 


RULEm 
Attorneys  and  quardians  below  to  contlntie  to 


vicinity  who  intend  to  argue  causes  on  the  Gen-  act. — ^The  attorneys  and  fnuudians  ad  litem  ol 

eral   Calendar,    should   send    their   residence  the  respective  parties  in  me  court  below  shall 

addresses  to  tne  Clerk,  and  should  promptly  be  deemed  the  attorneys  and  guardians  of  the 

notify  him  of  changes  in  their  office  addresses,  same  parties  respectively,  in  this  court,  until 

The  daily  sessions  of  the  Court  are  held  from  others  shall  be  retained  or  appointed,  and  no- 

2  o'clock  p.  M.  to  6  o' clock  p.  m.,  except  Fri-  tice  thereof  shall  be  served  on  tne  adverse  parfy. 


days  only  when  it  will  sit  from  10  a.  m.  to  2  p.  m. 

Evcay  exhibit  presented  to  the  Court  should 
be  plainly  markea  wiUi  the  address  of  the  Coun- 
sel presenting  the  same,  as  well  as  the  title  of  the 
cause. 

The  Clerk  always  submits  for  Coimsel  who 
are  absent  when  their  cases  are  called  for  argu- 
ment, provided  their  papers  have  been  filed,  as 
directed  by  Rule  VII. 


RULEIV 

Appellant  to  make  a  case:  its  form. — In  all 
calendar  causes  a  case  shall  be  made  by  the 
appellant,  which  shall  consist  of  a  copy  of  the 
return,  and  the  reasons  of  the  court  below  for 
its  judgment,  or  an  affidavit  that  the  same  can- 
not be  procured,  together  wiUi  an  index  to  the 


Requeste  for  copies  of  opinions  should  be  pleadings  exhibits,  depositions  and  other  prm- 

addressed  to  the  State  Reporter,  Albany,  N.  Y.  g^P^,  matters.    Everv  opinion  m  the  cause,  at 

TWteen  prinied^.^^  case  J^uired  Special  Terai,  ^^^J^^^f^J^       ^'^ 

by  Rule  VII  t5  be  filed  ^Hth  the  clerk  mSst  be  f^^  of  ^%  ^^^l  ^^^Vt\^fi^d!^hT^^ 

bbund  in  lightrcolored  (not  dark)  paper  and  J'ons  involved  in  the  appeal,  is  mcluded  by  the 

should  not  be  sent  to  the  clerk  for  filing  until  foregoing  provision, 

after  the  appeal  has  received  a  calendar  number.  RULEY 

Each  day's  calendar  and  all  court  notices  to  ^.          «..^j        ^     x     •  ^ 

the  Bar  are  printed  in  the  New  York  Law  Cases  and  pomts  to  be  pnnted;  mode  of  print- 

Journal,  which  is  the  legal  pubUcation  through  in^.— AU  cases  and  points,  and  all  other  paoers 

which  tke  clerk  endeavors  to  read  the  legal  pro-  furnished  to  the  court  in  calendar  causes,  diaU 


fession. 

Attention  of  attorneys  is  called  to  Rule  VII, 
which  will  be  strictly  enforced. 

RULES  OF  PRACTICE 
(Adopted  Oct.  22,  1894) 
RULE  I 


i^Y 


« ^ 


be  printed  on  white  pM)er,  as  provided  in  section 
796  of  the  Code  of  Civil  Procedure,  and,  if  bound, 
the  covers  shall  be  of  light-coloied  paper,  which 
can  be  legibly  written  upon.   The  folio,  number- 
ing from  the  commencement  to  the  end  of  the 
case  shall  be  printed  on  the  outer  margin  of  the 
page.     Small  pica  leaded  or  ten  point  leaded 
with  four  to  pica  leads,  is  the  smallesl letter  and 
most  compact  mode  of  composition  which  is 
allowed.     No  charge  for  printing   the  papm 


Appellant  to  file  return;  effect  of  omission.-    mentioned  in  this  ^^^  «»f^  VL'^^^ment^^^ 
n  ttTap^^  not  cause  the  proper  re-    bursement  m  a  cause  unless  the  r^iMAtementa  ot 


Rules  VI-XI  RULES  OF  THE  COURT  OF  APPEALS 

the  preceding  sentence  shall  be  shown,  by  aflfi-  printed  points,  in  a  separate  fonn,  the  leading 
davit,  to  have  been  complied  with  in  all  papers  facts  which  he  deems  established,  with  a  refer- 
printed.     (Am.  Dec.  15, 1906.)  ence  to  thefolios  where  the  evidence  of  such  facta 

may  be  found.    And  tlie  court  wiU  not  hear  an 
RULEVI  extended  discussion   upon   any  mere  question 

of  faot 
.^«l!'^*.??K?!7JL^?.*!l*^..?"iKf  !l!l?i!       Ev«7_c««  8h.U  be  deer^d  to  b«  submitted 


copies  of  the  case  on  the  attorney  of  the  ad-      •       i^ 
verse  party.    If  he  fail  to  do  so^  the  respondent    ^^    ^ 
may,  by  notice  in  writing,  require  the  service  of 


such  copies  within  ten  days  after  service  of  the  RULB IX 

notice,  and,  if  the  copies  be  not  served  in  pur-        criminal  causes,— Appeals  in  criminal  causes 

suance  of  such  notice,  the  appellant  diall  be  brought  after  making  up  the  calendar,  or  too  late 

darned  to  have  waived  the  appeal:  andon  m  ^  be  placed  on  said  calendar,  may  be  put  upon 

affidavit  proving  the  default  and  the  service  of  ^j^^  calendar  at  any  time,  ani  brought  on  fw  a 

such  notice,  the  respondent  may  enter  an  order  j^^j     ^  preferred  causes,  upon  a  notice  of  ten 

with  the  clerk  dismissing  the  appeal  for  want  of  ^^      ^^  .^^^^^  ^^  ^^^  ^^^^  ^f^y^^  ^1^^^  ^^   1^ 

prosecution,  withcosts- and  thecourt  below  may  g^^h  causes  on  the  calendar  for  the  day  for  which 

thereupon  proceed  as  though  there  had  been  no  ^.      ^j^  ^^  ^^^^^^  ^^  ^^^  ^,^j^jf  ^^^  ^^^ 

appeal.  gball  be  ordered  by  the  court,  or  stipulated  by 

RULE  VH  ^^®  parties,  to  be  heard. 

Copies  of  cases  and  points. — At  least  twenty  RULE  X 

days  before  a  cause  is  placed^^^  Submission   and   reservation   of    causes.— 

the  appellant  shdl  file  with  the  clerk  eighteen  ^         ^jjj       ^^  rece^y^d  upon  submission  until 

pnnt«I  copies  of  the  case  and  ^J^^lUt J^e  sai^^  ^^^^bed  in  the  regular  call  of  the  calendar.  |No 

tinae  file  With  the  c  erk  eighteen  printed  copies^  reservation  will  l^  made  of  any  of  Uie  first  «ght 
and  serve  on  the  attwiiey  or  counsel  for  the  re-  ^  ^    ^  ^ckncss,  or  an  ^ 

spondent  three  printed  copies,  of  the  points  to  be  ^Z^'t  elsewhere  in  the  actual  tadij  or^iul 

relied  on  by  him,  with  a  reference  to  the  authori-  SfiT^  an^h^Tai^^  c^^ 

ties  to  be  cited    ^itWn  ten  c^^^  a^^^^^^^^^^^  Te^^f  t^^St  or'^fS 

Te^SToSt^^^e:^^^^^^^^^  -'y  ^-  ^  ^o^  ^^  ^^-^^^-    ^^-  — 


^ne  pKi.™  w  "«  r«  «i  ""  "y  "■»"»  ^'^^  »  ^««'^-  but  no  cause  shall  be  so  reserved  by  stipulati 

"^Ti  'S.^^^^TrJ^Tpesent  points  or  f  ^^^^  same  has  been  placed  u^n  ?he  day 

authorities  m J^ply,  >e  shall  file  with  the  cl«rk  ^  ^  ^         ^  ^        ^       ^    ^       .  ^^ 

eijjhteen  printed  <f  P>^^  ^h^'^^^*^;?^  s^^^  ^j       ^^^  -^  ^^^^  ^  ^  J^l^  bave  prferity 

printed  copies  on  the  attorney  or  coun^dfw  the  '          j^  ^^j^     acconiing  to  the  time  Sf  filing 

respondent,  withm  five  days  after  rece  pt  of  the  ^   stipulations  with  the  cltrk,  and  shaH  foUow 

raDondent'sppints;  and  no  supplemental  points  j^  ^     ^    undisposed  of  causes  of  the 

T^^t^Vyl^^^^^  attti^'^'^^^"^    Defaultmaybe 
Ko  pointe  will  be.received  by  the  court  on  No  reserved  cause,  whether  reserved  gena  ally 
argument  or  submission  unless  they  shall  have  ^        particular  day,  will  be  called  Before  ite 
been  filed  and  served  as  ^^ove  Provided;  e^^^^^^  ^^^     P  ^  ^^  ^^^[^^         ^  ^  ^^  ^^J^ 
that  in  appeals  under  Rule  XI,  noticed  for  the  ^        (^  j)      jg  ^^^ 
first  Monday  of  a  session,  and  m  causes  upon  a  ^  "^-  .  '^''**"*     ^  •   ">    ^^     / 
new  general  calendar  to  be  heard  during  the  RULE  XI 
first  two  weeks  of  any  session  at  which  such  new  «,    . 
calendar  is  taken  up,  the  parties  shall  file  the  Motions  and  app^s^s  from  orders.— Motions, 
printed  cases,  and  file  and  serve  or  exchange  the  appeals  from  final  orders  in  special  proceedings, 
printed  points,  at  least  two  days  before  the  com-  from  interlocutory  ludgm^ts  and  from  orders  m 
mencement  of  the  session.  actions  and  special  proceedings,  certifi^  to  this 
The  cases  and  points  filed  with  the  clerk  shall  court  by  the  Appellate  Divisions  of  the  Supreme 
be  disposed  of  as  foUowsr    One  copy  shall  be  Court,  except  orders  granting  a  new  trial,  may 
furnished  to  each  of  the  Judges;  one  copy  shall  he  noticed^for,  and  will  be  h^rd  on,  the  firat 
be  kept  by  the  clerk,  with  the  recoids  of  the  Monday  of  each  session  of  the  court,  before 
court;  one  copy  shall  be  deposited  in  the  State  taking  up  the  general  calendar.    Notices  of  ar- 
Library;  one  copy  shall  be  deposited  in  each  ^ment  of  appeals  withm  this  rule  must  contain 
branch  of  the  library  of  the  Court  of  Appeals;  the  claim  that  the  appeal  is  one  entitled  to  be 
one  copy  shall  be  deposited  in  the  library  of  the  heard  under  Rule  XI  of  the  Court  of  Appeab. 
New  York  Law  Institute;  one  copy  shall  be  de-  ^  Motions  will  be  heMd  orally  on  the  first  Mon- 
posited  in  the  Law  Library  of  Brooklyn;  one  copy  day  of  a  session  only;  but  they  mav  be  submitted 
shall  be  deposited  in  the  Law  Library  of  the  without  oral  argument  on  any  Monday  when 
Eighth  Judicial  District,  and  one  copy  shall  be  the  court  is  m  session;  provided  they  are  sub- 
delivered  to  the  reporter.    (Am.  Oct.  13,  1910.)  mitted  by  both  sides  and  the  papers  aie  filed 

with  the  clerk  on  or  before  the  preceding  Fri4ay . 
RULE  Vm  ^^  either  party  demands  an  oral  argument  of  a 
.    .  Kuub    111  motion  noticed  for  any  other  than  the  first  Men- 
Statement  and  discnasion  of  facts. — In  all  dayof  the  session,  the  motion  wlH  go  ov«r  to  the 
causes  each  party  shall  briefly  state  upon  his  first  Monday  of  the  succeeding  session. 


RULES  OF  PRACTICE 

Vhere  notice  hoe  been  given  of  amotion,  if  of  affirmance  by  d«( 

one  shall  a^iear  to  oppoK,  it  will  be  panted  lion  of  the  reepondi 

ot  course.  appears,  he   inay  e 

i  a  motion  be  not  ntade  on  the  day  for  which  cause, 

lae  been  noticed,  the  opposing  party  will  be  When  any  cause  i 

Jtled,  on  applying  to  the  court  at  the  cloae  of  argument,   and   no 

:  mottoDB  for  that  day  to  a  rule  denying  the  made  thereof,  the  ap 

tion,  with  costs,    (Am.  Dec.  IS,  1906.)  out  costs,  and  an  or 
inely,  which  shall  b 

RULE  XII  plication  made  ant 

Mi  of  calandar.-Eight  causes  only  will  be  ^h^'''^,!t^f^ i°J'^ 

led  on  any  day,  but  after  such  caU  causes  „^,;^„^.!f '?,!^ 

dy  on  both  aides  will  be  heard  in  their  order.  '«''"«"    ■J„^ 

V  canse  which  is  regularly  called  and  passed  "'™''*  ^'^  ""*"  *" 

lout  postponement  by  the  couit  for  gooa  j. 
ue  shown  at  the  time  of  the  call,  shiJt  be 

tcken  from  the  Calendar.  Remittitur. — The 

I^auses  upon  the  calendar  may  be  exchanged  copy  ot  the  judgme 

e  for  another,  as  of  course,  on  filing  with  the  turn  made  by  the  cle 

rk  a  note  of  the  proposed  exchange,  with  the  with  the  seal  and  t 

mbers  of  the  causes,  sipied  by  the  respective  court, 
orneys  or  counsel.    Upon  all  subsequent  cal- 

lars  each  of  said  causes  will  t^e  the  place  due  "* 

the  date  of  the  filing  of  the  return  in  the  other.  Affirmance  bj  dd 

In  like  manner,  a  cause  not  upon  the  calendar  onjer  shall  be  aflin 

which  an  appeal  to  this  court  has  been  per-  appellant,  the  remit 

ted  and  the  return  duly  filed  with  the  clerk,  court  bdow,  unless 

vy  be  exchanged,   as  of  course,  for  another  direct   until  ten  dai 

ise  upon  the  calendar,  on  filing  with  the  clerk  ^n^e  g}^!  have  beei 

lOte  of  the  proposed  exchange,  with  the  num-  (he  respondent  on  tl 

r  ot  the  cause  on  the  calendar,  and  the  date  of  and  proof  thereof  fi 

ng  return  in  the  cause  not  upon  the  calendar,  „(  the  notice  sh^Il  b< 

ned  by  the  respective  attorneys  or  counsel,  davit,  or  by  the  wi 

d  also  a  stipulation  of  the  attorneys  or  counsel  tomey  on  whom  it 

the  cause  not  on  the  calendar  setting  down  *iqo6.) 
i  same  for  argument  in  place  of  the  calendu 

ise  when  reached,  with  the  same  effect  as  if  Rl 

ly  noticed.    Upon  alt  subsequent  calendars,  _  . 

•i  of  said  causes  will  take  the  place  due  to  the  EnlMgiiig  time  i 

te  of  filing  the  return  in  the   other,    (Am,  PKBcribed  by  tW 

«,  15,  1806,)  be  enlarged  by  thee 

thereof;  and  any  of 

RULE  Xm  to  sUy  Droceedings 

rime  of  arpiment— In  the  argument  of  a  f^*'^,??.''*'!''? 

«»  not  mor?  than  two  hours  shalfbe  occupied  1*^' "^jl^"*  ^1 

counsel  on  either  side,  except  by  the  exp%w  ^  3  if^   ^ 


t  more  than  thirty  minutes  shall  be  occupied 

the   aK)ellant'8     counsel,     nor  more    than 

enty-five  minutes  by  the  respondent's  counsel.  Calendars.— Klu 

less  express  permission  be  given  by  the  court,  by  the  court,  the  i 

d  the  cause  placed  at  the  toot  ot  the  order  causes  in  which  not 

iendar,     (Am,  Dec,  15,  1906.)  or  admission  of  ser 

Din  If  -mr  office;  and,  also,  it  o 

RULE  XIV  causes  in  which  th« 

Preferreil  causes.— No  causes  are  entitled  to  ^'a  office;  and  the  c 

y  preference  upon  the  calendar  except  such  as  by  the  direction  of 

given  by  law  or  the  special  order  of  the  court,  "^^"'  ""'<''■  "«  if  regi 

Any  party  claiming  a  preference  must  so  state 

his  notice  of  argument  to  the  opposite  party  E 

d  to  the  clerk;  and  he  must  also  state  the  Motions  (or  rear 

Dund  of  such  preference,  so  as  to  show  to  gument  must  be  s 

rich  of  the  preferred  classes  the  cause  belonpi,  (eighteen  copies)  wi 

A  preferred  cause  being  once  passed  loses  its  (jg.yg'  notice  to  the  i 

eference.  tl,p  ground  upon  w 

DTiiWTV  and  the  points  supp 

^^^^  or  mrsapprehenJeS 

Defaults. — Judgments  of  reversal  by  default  reference  to  the  pa 

II  not  be  flowed.  When  a  cause  is  called  in  its  and  to  the  authorii 

der  on  the  calendar,  if  the  appellant  tails  to  the  brief  shall  be  t 

ipear  and  furnish  the  court  with  the  papen  re-  with  the  notice  of  n 

i|ijired,aad  argue  or  submit  his  cause,  judgment  Nov,  20,  1917). 


Rules  I-III  RULES  OP  THE  COURT  OF  APPEALS 

RULE  XXI  '  tiooB  required  by  these  rules  and  must  produce 

Motkms  for  letre  to  appesL-Motions  for  t^jiJ^^^Tf^"^  ^^^  *"'\"'*u^ 

leaveto  appeal  mustbesubSjtted,  without  oral  '^^J^J^.^'^i^ ^°^  "^  ~6  ^* 

argument:  on  printed  briefs  (eigiiteen  copies)  !^5!"  !?2.*^'  f  to^ish  other  satiafactoiy 

aiul  one  <i)py  <5  the  record  in  the  court  beW  "^^5^^  of  character  and  quaMeations. 

and  on  five^ys*  notice  to  the  adveise  party  „  An  attorney  and  counselar.  from  «inoth«  state 

stating  concise^  the  grounds  upon  which  sufi^  Zl'^'S  iT!^^  TlfJ""  '^T^^  ^ 

leave  5  asked.   The  brirf  of  the  applicant  must  ^LSJIT**!^  '^'*^PrJ^  '"*  *" 

point  out  the  particular  portions  o^  the  record  Pf!*Li'5*tl*?  **•  k*"^*?  "^™*»»*  "*  ""^  «"« 

where  the  quMtions  sought  to  be  reviewed  are  "» ^'"*'''  ^  ""^  ^  employed, 

raised.    A  copy  of  such  brief  shall  be  served  on  KTiT.it  TTT 

the  adverse  party  with  the  notice  of  motion.  Kuutxu 

(Added,  May  22, 1917;  am.  Nov.  20, 1917.)  Admiaaioa  on  examination.— Three  classes  <A 

persons  may  be  admitted  to  the  bar  upon  ei- 

RULEXXn  amination: 

Civil  c«U8e8.-On  the  filing  of  the  Return  and  \^^^T.  '''"*  *"  •"**  graduatea  of  a  college 

the  service  of  the  printed  cases,  the  appeal  in  o  dI!^^'  v               j    *     _«        n 

any  civil  cause  may  be  added  to  'an  exist&g  cal-  ,,±1^?^.^}^  "*  gmduates  of  a  college  or 

endar  by  either  party  upon  filing  with  the  cleric  inivwsity,  ana                            . 

a  notice  of  argument  fc*  any  tfey  in  the  term  ^-  ^**??"  ^•'^  '^^ii'*!?*  admitted  as  attor- 

with  admissioJor  proof  of  sefvice,  and  the  S  "V^  "^  ^7  practiced  three  years  m  another 

Any  party  claiming  a  preference  must  comply  STJ*;*?^*  ^  *'^i  satisfaction  of  the.  State 

with  feSle  XIV,  but  caiies  thus  added  to  a  c«3-  SP^^r^.i^^*^?^  f  **  •**  "  *  *'"'?*"  "^ 

endar  shall  not  be  preferred  over  causes  placed  !b.Wh^!*^U*!^MS  J^IT^J^JSL 

upon  the  calendar  when  the  same  was  fint  made  ?!?*"*  ^i'  "f ®'  f^  ^J^^^  »^  ff  »  wmstrue- 

uft  except  in  the  discretion  of  the  court,  upon  *l^«  ^^^^'J  ^?  '**±5?'  ■«**]*!?  ^^ 

s^iaK^use  shown.    (Added  Nov.  26. 1919)^  r&ZSL^L'Xf^^'SiSiS[ 

■^^^■r,,,  ^■m. ..».«  .»^n«_  ^^  . .»..« •  •  -  — »—  becu  rcfuscd  admission  within  four  monUis,  and 

*JSI?,?iT^.£RS?T^?»^S2i^^*  «^t  be  has  studied  Uw  in  the  manner  anA  ac 

COOT^^^-LAw"^^^^  ""^  **  **^  conditions  in  these  rules  pre- 

(Adopted  by  the  Court  of  Appeals,    Bee.  2,'      Appycant8mthefi«tcli«{i.e.,  pereonewho 

^       *^         -^             1895)        yt'^^^f      ^'  «  are  not  graduates  of  a  college  or  university) 

'^  must  have  studied  law  for  a  period  of  four  years. 

RULE  I  Sndh.  an  applicant  may  pursue  his  course  of  law 

study  wholly  by  serving  a  clericship  in  the  office 

General  regulation  as  to  admission. — No  per-  of  a  practicing  attorney;  or  partly  by  serving 

son  shall  be  admitted  to  practice  as  an  attorney  such  clerkship  and  partly  by  attoidmg  a  law 

or  coimselor  in  any  court  of  record  of  the  State  school:  but  every  such  iipplicant  must  serve 

except  upon  an  order  of  the  Appellate 'Division  such  clerkship  for  a  period  of  at  least  one  year 

of  the  Supreme  Court  admitting  him  to  the  bar  continuously  either  before  examination  by  the 

and  licensing  him  to  practice  upon  compliance  State  Boara  of  Law  Examiners  or  after  such 

with  these  rules.  examination  and  prior  to  admission  to  the  bar. 

Military  or  naval  service  time,  when  not  other- 

RULB  n  ^^^  allowed,  may  be  counted  as  part  of  the  re- 

.  .    ,    ,        .^     ^          .     ^,         mi.   ,  ,1  quired  continuous  year  of  law  clerkship,  irre«)ec- 

Admission  without  cxamiiiation.--The  follow-  Sve  of  the  time  of  its  service.  But  the  proiwsion 

ing  classy  ff  persons  may  in  the  discretion  of  of  this  rule  requiring  every  such  applicant  to 

the  Appellate  Division  be  admitted  and  hcensed  ggrve  a  clerkship  for  a  period  of  at  least  one 

without  exammation:                     ..         ^     ,.  year  continously  shaU  not  apply  to  an  applicant 

1.  Any  p^n  admitted  to  practice  and  who  who  has  successfully  completed  two  years  in  a 
has  practiced  five  years  as  a  member  of  the  bar  college  or  university  and  shall  thereafter  have 
m  the  highwt  Uw  court  in  any  other  state  or  attended  a  Uw  school  for  a  period  of  four  years, 
territory  of  the  American  Union  or  m  the  Dis-  Applicants  in  the  second  class  (i.  e.,  pmons 
tnct  of  Columbia.  who  are  graduates  of  a  college  or  university) 

2.  Any  pereon  admitted  to  practice  and  who  must  have  studied  law  for  a  period  of  three 
has  practiced  five  years  m  another  country  years.  Such  an  applicant  may  pursue  his 
whose  jurisprudence  is  based  on  the  principles  of  course  of  law  study  wholly  by  serving  a  derk- 
the  Englifih  common  law.  ship  in  the  office  of  a  practicing  attorney;  or 

3.  Any  Ainencan  citizen  domicilecf  in  a  foreign  wholly  by  attending  a  law  school;  or  partly  by 
country  whoro  jurisprudence  is  based  on  the  serving  such  clerkship  and  partly  by  attending 
principles  of  the  English  common  law  holding  a  a  law  school  *-  ^  -^ 
diploma  or  degree  which  would  entiUe  him  to  Applicants  in  the  third  class  (i.  e.,  persons 
practice  law  m  the  courts  of  such  foreign  coun-  ^ho  have  been  admitted  as  attorneys  and  have 
try  if  a  citizen  thereof.  Any  person  admitted  practiced  threeyeare  in  anotho-  state  or  country) 
under  this  rule  must  possess  the  other  qualifica-  must  have  studied  Uw  for  a  period  of  one  year 

♦  Attention  ia  called  to  JudicUry  Law  (L.  1909.  ch.  35),  within  this  State  and  pUlWie  SUCh  OOUTSe  of  Study 

U  468.  469.  and  Penal  Law  (L.  1909.  ch.  88).  (  270.  as  atho*  by  sfcrving  a  clerkship  or  by  attendance 

amended  by  L.  1917,  ch.  783.  requiiinf  the  resiatration  in  upon  a  Uw  SChool  aS  the  applicant  may  dect. 

.'S',5SS«.°'.?tt^rl^^tJu^''o'J  t  :S«SS^.SJ^*SSl  Candidates  for  admission  to  the  bw-'under  th» 

•elon-at-iaw  in  the  courts  of  record  of  the  State.  rule  (i.  e.,  upon  examination)  may  be  admitted 


ADM188IOK  OP  ATTORNEYS 


the  certificate  of  the  State  Boerd  of  L*w       «,„..  _*„  ,._  „fc^i  rf,.j_ .  fc„ 

liners  that  the  apphcant  haa  aatisfactorily  ^"<  '*•"  ^7  '^^  '^^  totetrnpted  b^ 

jroduclng  aid  filiDii  with  lETeoun^n  the  £«  •P"«'  »  e»n>n,  'oo  imdef  «heee  rul.jwho 

SaSliil.  in  USW  da.  (i.  e.,  ienona  who  5,"  g"""*"  °'  >  !•"  rii<»l  inly  "f»^  k? 

tie  Sit  gtaduaf  ot  a  college  or  mSieity),  a-  ft"  %»?"  "J.  'f'  ""l'™'!;  »    *•  S^K  "I 

»pt  in  tie  ca«>  of  a  caudate  who  ha,  Jom-  !?''LS"'';-"'"* -T"*  *  •'""^f"  <«™ 

plSed  two  yon  in  a  college  or  univenily  and  '"  J™'"""°Lr''.TJf  ""T    j 

b»  thereartet  attended  a  iS-  Khool  f ot  a  Jeriod  ■'"d)'  waa  mtmtipted  by  actual  luid  necoem 

Dlfouryom,  evidence  that  he  ha.  nerved.^-  S^3  S  '!»  ™""?  "."""J  '"■""  "I ."» 

br  clerW  ot  one  year  in  thi.  .late  wilhTm  SSJ?^"*  ?,  ''°' .'"."«'  "T^"  »»"'''j. 

.ttorney  or  attora.yi  in  i^hir  nmclice,  either  ?"? JfJ^^of      F?tT'    f  i,,          '^  ™"' 

before  or  after  haviig  p,S  .net  oxamiiation.  ■'"'."'J^?  ^'*"  »"1»  "»»  of  the  commence 

The  applicant  n.u.t  alio  produce  and  hie  evi-  f«i  '^  'f  "J^l^TS^''  £1       7i."S". 

Jence  ffiat  he  i.  a  pemon  ofW  n.oral  char^to  |'i'?P''fS.'  fttSnEST?,  ^S^'^.^ffi 

which  muat  be  ahown  by  Sie  affidavit,  of  two  ?°Sr  jl^  aaniram    .n  addition  to  the 

lepntable  peraona  of  the  town  or  city  in  whiih  ""^  iwnired  by  theee  rulm  of  apphcanta  lor 

he  raida,  one  of  whom  muK  be  a  pmcliidng  oauniaatwn  hi.  diploma  ad  utnfjctory  evj- 

attomey  o(  lie  Supreme  Court.    Such  affidavit  Jf^-  °'  "Jd-  "^"S"  "t  ""i",  ^°* 

muB  .late  that  the  applicant  i.  to  the  know.  Headmg^ind  Practice  and  of  such  "ihtary  or 

iBlge  of  the  affiant,  a  pSion  of  good  morJ  char-  "»•' ,  "^^  ,  ^"''  ^fST't  "J'vrf,"'  -S* 

acSr  and  muM  .et  forth  in  detaTllhe  tact,  upon  ST"£?°J'".'f  P"S^«'.'"'  "'J".?^!'!;. J?' 

which  rach  knowledge  ia  baaed;  but  such  ffi.  *";  ^oard  of  Uw  E«»tiine™  ahall  coti^  to 

davit.  ehaU  not  be  racludve  ani  the  court  may  *•  ffT^  Divi«on  of  the  Supnme  Court  in 

make  further  eiamination  and  inquiry.  ""j''"?!". .?'  "  ''"?'  1^  ?"*  JP''"^ 

It  the  applicant  be  a  gmduate  of  a  college  or  "??"'!»'  ">"  mmination  ha.  b«n  dispensed 

univenitySe  must  have  pumued  the  piesSbed  ""S'   The  jaaminaUon  in  SobnmUye  Law  and 

couiae  of  law  study  after  hi.  gr«lnMlon,  pro-  Evidenee  alone  may  be  dimenaod  with  m  ease 

vided,  however,  if  sueh  gradunte  of  a  coUig;  or  the  apphcant  h«  h«l  no  "tirfaety  mslfunion 

unive^ity  h«  tur«ied  the  first  year  of  h»  law  ni>.TO  York  Pleading  and  Practice.    (Added 

study  in  an  approved  hiw  school,  and  said  year  ™Pi-  "'<  i"^.i 

of  study  waspreietiuisitEforhiBgraduationfrom  RD1£  IV 

"?  fjlwornniveieily  then  mich  year  of  law  H,_j,n„„e.^,„i^p„U„j,„„,t^„._ 

school  study,  if  .uccessfully  completed,  dmll  be  i  u  „n!?!i  TL,  (^    j-TJT      .    ru'  ■/'"""'• 

A^^^A  i„  k^    „j    ir^ii  t,         !Lt^             J  All  candaiates  for  admiMion  to  the  bar  upon 

KSd'fSscHa'^'aKayr-fi  srs;;s°oi,jri,d"'fiiT''  'i^  •? 

the  applicant  be  a  person  admitted  to  the  tar  J^  S'tSSi  jJ  .J  i  '       '  S^S'iji: 

of  uiffier  state  or^try  he  must  have  pur-  ^'  '^  adnitWl  uid  have  prjeticed  three 

su«l  hi,  prmribed  peric3of  law  study  ifter  '"^.J!  ™te""*  "  "^W  "S  ""If 

having  nSiained  ,.  a  pnKtieiig  stlomey  in  punuoj  a  prelimn»ry  eouiae  of  study  evidenced 

neh  Slher  state  or  couitry  for  the  periid  of  SSS  .  S^!^'""^"."™    T*""^ 

&  S"™"f" ""  ^""''  ""^°'  "^  K^iiiSSff pISSK"  " ""  -"""■ 

B^t.  M,  ly-M.)  AppBcwito  who  are  not  mduatea  of  a  college, 
RULE  m-a  °'  univsTBity,  iiibject  to  the  iimitationa  and  re- 
quirements hereinafter,  in  tluB  lubdiviBioii,  ex- 
EzamiiiBtionsdifpeaMdwltti. — Tbeexamina-  preeeed,  or  members  of  the  bar  a«  above  de- 
tion  ii  dispensed  with  in  the  com  of  any  appli-  scribed,  before  entering  upon  Uie  clerkship  or 
eant  entitled  to  aitunination  under  these  rules  attendance  at  a  law  school  herein  prescribed 
who  ia  a  graduate  of  a  Uw  school  duly  regMtered  shall  have  paned  an  examination  conducted 
by  the  Regents  of  tie  Univetsity  of  the  State  of  under  the  authority  and  in  accordance  with  the 
New  York  which  requires  a  tnree  year  course  ordinances  and  rules  of  the  University  of  the 
forgraduationandwhohasbeenpreventedfrom  State  of  New  Yoric,  in  EnEltsh,  thiee  years; 
entering  two  examinations  next  followiiig  hn  mathematica,  two  yeais;  Latin,  two  years; 
Kraduation  by  actual  and  necessary  service  in  science,  one  yeu-;  history,  two  yeaia;  or  in  their 
Qte  military  or  naval  forces  of  the  United  States,  substantial  equivalents  as  defined  by  the  rules 
Such  applicant  shall  produce  before  the  State  of  the  University,  and  shall  have  filed  a  certifi- 
Board  of  I^aw  Examiners,  in  addition  to  the  cate  of  such  fact,  signed  by  the  Commiasioner  of 
proof  required  by  these  rules  of  applicants  for  Education,  with  the  clerk  of  the  Court  of  Ap- 
ezamination  hie  diploma  and  satislactory  evi-  peals,  whose  duty  it  shall  be  to  return  to  the 
deuce  of  ade»)uate  instruction  in  New  York  person  named  therein  a  certified  copy  of  the 
Pleading  and  Practice  and  of  such  military  or  same,  showing  the  date  of  such  fifing.  The 
naval  service.  Kach  applicant  shall  pay  the  Regentsmayacceptae  the  equivalent  of  uid  sub- 
examiners  the  fee  provided  by  Rule  Vlll.  The  Btitute  for  the  examination  in  this  rule  pre- 
3tate  Board  of  Law  Examiners  shall  certify  to  scribed,  either,  first,  a  certificate,  propra-ly  auth- 
the  Appellate  Division  o[  the  Supreme  Court  in  enticated,  d  having  successfully  completed  a 
the  department  in  which  any  such  person  resides  full  year's  course  ot  study  in  any  college,  or  uni- 
that  tne  examination  has  been  diq>ensetl  with,  versity;  second,  a  certificate,  properly  authenti- 
The  examination  in  Substantive  Law  and  Evi-  cated,  of  having  satisfactorily  completed  a  four 
dence  alone  may  be  dispensed  with  in  case  the  years  course  of  study  in  any  institution  regis- 

1! — .  !..„  U.J            a.j — 1        !     a .: —  :_  j^j.^^  ()y  (jjg  Regeuts  as  maintaining  a  satiefac- 

tory  academic  standard;  or,  third,  a  Regents' 
diploma. 


Rules  V-VII  RULES  OF  THE  COURT  OP  APPEALS 

All  graduates  of  a  college  or  university  exist-  ship  in  a  law  office  as  prescribed  by  these  rules, 

ing  under  the  government  or  laws  of  any  foreign  (Am.  May  18, 1917;  Mar.  16, 1920.) 
cquntry  other  than  those  where  En^ish  is  the 

language  of  the  people,  and  all  applicants  who  RULB  VI 

apply  for  Law  students*  certificates  upon  equiva-^  Regnlatkms  conceming  derkghip. — The  pio- 

lents  or  substitutes,  as  above  provided,  all  or  any  visions  of  these  rules  for  studying  law  by  the  ser- 

part  of  which  are  earned  or  issued  in  said  forei^  vice  of  a  regular  clerkship  must  be  fulfilled  by 

countries,  shall  pass  the  Regents'  examination  in  serving  such  clerkship  in  the  office  of  a  practicing 

second  year  English.    The  Regents'  certificate  attorney  of  the  Supreme  Court  in  this  State, 

above  prescribed  shall  be  deemed  to  take  efifect  after  the  candidate   has  attained  the  age  <rf 

as  of  the  date  of  the  completion  of  the  Regents'  eighteen  years. 

examination,  as  the  same  shall  appear  upon  It  shall  be  the  duty  of  attorneys,  with  whom 

said  certificate.  a  clerkship  shall  be  commenced,  to  file  a  certifi- 

oTTT  1?  \r  ^^^  ^^  ^^^  same  in  the  office  of  the  cleric  of  the 

RULE  V  Court  of  Appeals,  which  certificate  shall,  in 

Regulations  concenung  study  at  law  schools.  ^^^  ^*^se,  state  the  date  of  the  beginning  of  the 

—The  provisions  of  these  rules  for  study  at  a  period  of  clerkship,   and  such  period  sh^  be 

law  school  must  be  fulfilled  by  good  and  regu-  deemed  to  commence  at  the  time  (rf  such  filmg 

lar  attendance  and  successfully  completing  the  ^?  ShaU  be  computed  by  the  calendar  year, 

prescribed  course  of  instruction  at  an  incorpo-  .  I»  computmg  the  period  of  clerkship  a  vaca- 

rated  law  school,  or  a  law  school  connected  with  ^^^^  actually  taken,  not  exceeding  two  months 

an  incorporated  college  or  university,  having  a  '°  ^^h  year,  shall  be  allowed  as  a  part  of  such 

law  department  organized  with  competent  in-  year. 

structors  and  professors,  in  which  instruction  RULE  VII 
as  hereinafter  provided  is  regularly  given. 

A  fourth  year  of  attendance  at  a  law  school  Proof  to  entitle  candidate  to  examinatioii. — 

may  be  taken  after  the  successful  completion  of  The  State  Boiuxi  of  Law  Examiners,  before  ad> 

the  prescnbed  three-year  course  and  credit  given  mitting  an  applicant  to  an  examination,  shall 

therefor,  provided  the  applicant  has  also  previ-  require  proof  that  the  preliminary  conditions 

ously  successfull]^  completed  two  years  in  a  pr«cribed  by  these  rules  have  been  fulfilled; 

college  or  university,  and  further  provided  that  which  proof  snail  be  made  as  follows,  viz. : 

a  prescribed  graduate  course  of  instruction  is  First.    That  the  applicant  is  a  college  gradu- 

offered  for  such  year  and  successfully  <jompleted  ate,  by  the  production  of  his  diploma,  or  certif- 

by  the  applicant.  icate  of  graduation,  under  the  seal  of  the  college. 

Good  and  regular  attendance  upon  and  th^  Second.    That  he  has  been  admitted  to  the 

successful  completion  of  the  prescribed  course  of  bar  of  another  State  or  country,  by  the  produc- 

instruction  at  a  law  school,  the  school  year  of  tion  of  his  license,  or  certificate,  executea  by  the 

of  which  shall  consist  of  not  less  than  thirty-two  proper  authorities. 

school  weeks,  exclusive  of  vacations,  in  which  Third.    In  all  cases  where  the  service  of  a 

not  less  than  ten  hours  of  attendance  upon  law  clerkship  is  required,  that  he  has  served  a  regu- 

lectures  or  recitations  of  such  prescribea  course,  lar  clerkship  in  the  office  of  a  practicing  attorney 

to  be  given  or  conducted  by  regular  members  of  of  the  Supreme  Court  of  this  State,,  after  the  age 

the  faculty,  are  required  in  each  week,  shall  be  of  eighteen  years,  by  producing  and  filing  with 

deemed  a  year's  attendance  under  this  rule.  the  Board  a  certifiea  copy  of  the  attorney's 

A  period  of  time  not  exceeding  six  weeks  certificate,  as  filed  in  the  office  of  the  clerk  of  the 

actually  spent  in  good  and  regular  attendance  Court  of  Appeals,  and  producing  and  filing  an 

upon  and  successful  completion  of  law  courses  affidavit  of  the  attorney  or  attorneys  with  whom 

requiring  at  least  ten  hours  of  attendance  in  such  clerkship  was  served,  lowing  the  actual 

each  wc^  in  a  summer  session  maintained  in  service  of  such  a  clerkship,  the  continuance  and 

connection  with  a  law  school  organized  as  pre-  end  thereof,  and  that  not  more  than  two  months' 

scribed  in  this  rule,  shall  be  allowed  as  a  part  of  vacation  was  taken  in  any  one  year.    Both  of 

the  period  of  clerkship  or  study  otherwise  pre-  said  affidavits  must  be  to  the  effect  that  during 

scribed  by  these  rules.  the  entire  period  of  such  clerkship,  except  dur- 

The  same  period  of  time  shall  not  be  dupli-  ing  the  stated  vacation  time,  the  applicant  was 

cated  for  different  purposes,  except  that  a  stu-  actually  employed  by  said  attorney  as  a  regular 

dent  attending  a  law  school,  as  herein  provided,  law  clerk  and  student  in  his  law  office,  and  under 

and  who,  during  the  vacations  of  such  school,  his  direction  and  advice,  engaged  in  the  practical 

not  exceeding  three  months  in  any  one  year,  work  of  the  office  during  the  usual  business  hours 

shall  pursue  nis  studies  in  the  office  of  a  prac-  of  the  day. 

ticing  attorney,  shall  be  allowed  to  count  the  Fourth.  The  time  of  study  allowed  in  a  law 
time  so  occupi^  during  such  vacation  or  vaca-  school  must  be  proved  by  the  certificate  of  the 
tions  as  part  of  the  clerkship  in  a  law  office  teacher  or  president  of  the  faculty,  under  whose 
specified  in  these  rules;  and  except  that  a  stu-  instructions  the  person  has  studied,  under  the 
dent  attending  a  law  school  as  herein  provided,  seal  of  the  school,  if  such  there  be^  in  addition  to 
or  serving  a  regular  clerkship  in  the  office  of  a  the  affidavit  of  the  applicant,  wfeich  must,  also, 
practicing  attorney  of  the  Supreme  Court  in  state  the  age  at  which  the  applicant  began  his 
this  state,  who,  during  the  vacation  of  such  attendance  at  such  law  school.  Said  certificate 
school  or  of  such  clerkship,  as  in  Rule  VI  pro-  and  affidavit  must,  also,  show  that  the  law 
vided,  shall,  for  a  period  not  exceeding  six  weeks,  school  prescribes  the  course  of  instruction  con- 
actually  attend  upon  and  successfully  complete  templated  by  these  rules,  and  each  shall  also 
a  law  course  or  courses  in  a  summer  session  contain  the  statement  that  said  applicant  took 
maintained  in  connection  with  a  law  school  the  prescribed  course  of  instruction  required  at 
organized  as  prescribed  in  this  rule,  may  be  said  school  for  the  degree  of  Bachelor  of  Laws 
allowed  the  time  so  spent  as  part  of  the  clerk-  while  in  attendance  thereat,  and  bona  fide  took 


ADMISSION  OF  ATTORNEYS 

id  meceaafully  paaaed  All  exMninationg  id  all  out  fault,  the  court  tae.y  order 

te  v^jecte  reouired  for  said  degree  during  mieh  the  proper  date, 

eriod  of  attenoanoe,  in  eadi  enae  apecifyiDg  the  -_^  _  _ 

Ejects  in  vrhicti  said  ^iplicant  tocac  and  paaaed  KUUt  JL 

is  examinationB  aa  aforenid,  ^oh  proM  must  Additloiial  rules  by  tbe  Appel 

e  Batisfactory  to  the  Board  of  Emii|en.  The  Juaticm  of  the  Appellate  1 

Fifth.    That  the  at^teant  hag  paaaed  the  department  may  adopt  for  tfc 

«fents'  ratamination,  ot  ita  equivalent  roust  be  re^>ectiv«  departmMits  auch  ^ 

rovad  by  the  production  of  a  certified  copy  of  rules  for  ascertaining  the  moral 

te  Ragenta'  certificate  filed  in  the  office  of  the  Bem  of  applicania  as  to  such  Ju 

erk  of  the  Court  of  Appeala,  aa  hoeinbefore  proper. 

^i    ^^'^J^  aatirfartonly  appea«  that  j^^  ^  ^c^^  ^f  Appeals,  held 

iyd]ploroa,amdavit,  or  oertifieate,  required  to  ^^  order  was  entered  with  ive 

e  produced  W  been  loat,  or  daiteoy^^th-  ^„^^tion  of  law  etudenta  by 

istly  refused  or  wiUi^eld,  or  by  the  death  or  jg  ^  follows- 

Menccof  the  p«awn  or  officer  wloshould  have  j^  ^^  ^^^^^  ^hat  the  papera 

«de  It,  cannot  be  obtained,  the  Board  <rfUw  ^^^                ^        ^y  ^e 

xamineB  may  ««ept  such  oth«-  nroof  of  the  j^eir  examinations  tot  ^ 

*juifl,te  facta  as  they  ahal  deem  sufficient.  ^f^  ^  attorneys  and  oounselo 

Seventh,    A  law  student  whose  derkship,  or  courts  o(  this  State,  be  preaen 

'**^'"'i''*  "J^Z^^^^u  ^  *^i  '^"'  **  of  four  w^ks  from  the  date  o 

U.WQ  by  the  r«Scords  of  the  Court  of  Appeala,  or  ^^„^ ,,    tj,^  Board  of  the  resultt 

[  any  mcoiporated  law  school,  or  Uw  school  es-  ^j„^  ^^^  ^^               j,e  deatro 

ibhshed  m  cowiection  with  any  college  or  uai-  ^^e  examination  papers  of  suc« 

i^  T^'^^"  "^-l^-^^,,^  produce  .n-  ^^^  j^  ^^^^    g^!^  ^^^f  be  p 

•^^  V    rt*  ^""7^  ,?  theae  rules,  these  ^^  ^j  j^r^            ^^  gl^  jj 

tquired  by  theRules  of  the  Court  of  Appeals  m  ^^^k  of  the  court. 

"^VT  W                      ^     -UA-  ■  ■      ,  The  Slate  Board  of  Law  I 

Ei^th     The  provisions  <rf8u-bdmsion  lour  atructed  »o  to  frame  the  queati. 

rth.8  ™le,  apfar  aa  appl.Mi.le  shall  app  y  to  to  candidate  for  admi«»oi  to  p 

eraoM  makrog  proof  of  the  t«ne  of  atudv  ^^  ^  a  reasoned  answer  to  a 

I^Ja^^T^^T?^  "^s  ,'STri         ■  BolrfisilS^c^i?^trea^ 

Jubd.  added  and  m  effect  May  18, 1917.)  queations,  whether  baaed  upon 
upon  statutes,  so  as  to  ascertai 

RULE  VUi  the  candidate  to  apply  his  km 

Repilatlona  concommg  examination.— The  pnncipl^  and  of  statutory  nile. 

lamination  held  by  such  State  Board  of  Exam-  ^^  method  of  their  application 

lers  may  be  conducted  by  oral  or  written  ques-  "^  '^  "'<"*■  »Mwer9  the  com 

ons  and  answers,  or  partly   oral   and  plrtly  w"  ""'  "?£?  *^^  candidate's 

ritten,  but  shall  be  as  nearly  uni/orm  in  the  risafion      The  marking  of  a  cani 

aowledge  and  capacity  which  they  shall  re-  measured  by  the  reasoning  po 

Hire  as  is  reasonably  possible.    Every  appli-  °°^  wholly  by  mere  correctness. 

int  shall  be  given  and  required  to  pass  a  satis-  

tctoty  examination  in  the   canons    of   ethics  ADHISSIOH  TO  THE   BAR 


ioptedbythpAmericanBarAssociationandby  WHO  HAVE  BEEN  ENGA< 

le  New  York  State  Bar  Association.    Anappli-  TART  SERVICE 

int  who  has  failed  to  pass  one  examination  i^  j      j      <.               n 

mnot  again  be  examined  until  at  least  four  Ordered,   that  in  all  cases  ' 

Lontha  after  such  failure.  applicant  shaU  have  (wmmenc. 

The  State  Board  of  Law  Examiners  shaU  be  '^f  ^"d^'  as  provided  by  the  Ri 

aid  as  compensation,  each,  the  sum  of  two  "  ft">B  ^°  the  admission  of  atU 

lousand  dollars  per  year,  and,  in  addition,  such  ^^'""^  "t  law,  he  has  enifaged  ir 

Lrther  sum  as  the  court  inay  direct,  aid  an  P*'*"  »«''^,'«  °{  I'^^^T^  ^" 

rinual  sum  not  exceeding  five  thousand  dollars  K  connection  with  the  defense « 

er  year  shall  be  allowed  for  necessary  disburse-  M^^'can  border   because  of  hii 

lents  of  the  Board.    Every  applicant  for  exam-  member  of  the  National  Guard 

lalion  shall  pay  to  the  examiners  a  tee  of  ^«*  Y°7^^  °^  otherwise,  the  t 

venty-five  dollars,  which  shall  be  applied  upon  \"*  ™^'  ™  'rp'"?.™,  **,f,P'"1 

le  compensation  and  altowancc  above  provided,  *"i^*',"fl'',"^ iV  f^?  ^^  *"'' 

ad  any  surplus  thereafter  remaining  shall  be  uated,  Jan.  Jl,  IVli. 

eld  by  the  tresflurer  of  the  State  Board  of  Law  Qn  application  duly  made  ther< 

xaminers  and  deposited  in  some  bank,  in  good  r,_i      j    .i.   .  ■       ,, 

.anding,  in  the  city  of  Albany,  to  his  credit  and  Ordered    that  in  all  cases  o 

ibject  to  his  draft  aa  such  treasurer,  when  ap-  aamisaion  to  the  Bar,  where  it  ( 

roved  by  the  Chief  Judge.  (Am,  May  15,  1917,  the  applicant  is  a  graduate  of  t 

pril  21,  1921.)  *'°}^,  a   dOTee   regularly   «>n 
school,  and  it  snail  appear  tha 

nnTRIT  *>**  been  engaged  in  the  mihla 

""^  "  vice  of  the  Umted  States  of  An 

Relief  from  excusable  mistakes. — When  the  her  of  the  national  guard  or  of  i 

Mm  of  a  certificate,  as  required  by  these  rules,  of  the  State  of  New  York,  or  by 

..aa  been  omitted  by  excusable  mistake  or  with-  tary  enlistment,  conscription  oi 


RULES  OP  THE  COURT  OF  APPEALS 


aeryioe  at  a  recognised  government  military 
training  camp,  or  aa  a  member  of  the  naval  re- 
serve corps,  or  in  the  ambulajice  service  of  the 
alb'es  in  Europe,  the  time  ordinarily  required  by 
the  law  school  from  whidi  he  has  graduated  and 
received  his  defio^e  aa  afonesaid  as  a  condition  of 
graduation  and  the  bestowal  of  such  degree 
shall  be  credited  to  him,  edthough  it  may  appear 
that  by  reason  of  his  engagement  in  the  said 
miiitaiy  or  naval  service  or  in  such  training 
camp  or  ambulance  service  some  of  the  time 
ordinarily  reauired  for  graduation  or  for  ob- 
taining such  aegree  has  been  waived  by  the  law 
school  granting  the  same.  The  time  so  credited 
for  such  service,  howev^,  shall  not  exceed  one 
year,  nor  shall  it  exceed  the  time  allowed  by  the 
school  from  ^viiich  he  graduated  and  received 
his  degree;  and 

Further  ordered,  that  in  all  cases  where,  after 
an  applicant  for  admission  to  the  Bar  shall  have 


commenced  his  period  of  law  sfcudv.  either  in  a 
law  school  or  law  office,  as  providea  or  the  ralee 
of  this  oourt  relating  to  aamiflsion  of  attorneys 
and  counselors  at  law,  it  shall  appear  that  such 
i4>plicant  has  been  en^faged  in  the  mititary  or 
naval  ser^|iDe  of  the  United  States  of  America,  as 
a  memba'-of  the  national  guard  of  the  State  of 
New  Y(M:k,  or  by  reason  of  voluntary  enlist- 
mentt  conscription  or  otherwise,  or  in  service  at 
a  reooflcnised  government  militanr  training  camp 
or  in  the  ambulance'service  in  ISurope,  the  time 
of  such  service,  not  exceeding  one  year,  shall  be 
included  as  part  of  the  period  of  study  provided 
for  by  Rules  relating  to  the  admission  of  at- 
tonieys  and  counselorB  at  law. 

Nothing  herein  contained  shall  be  construed 
as  exempting  an  applicant  for  admissicxi  to 
the  Bar  from  taking  and  passing  the  examina- 
tions as  required  by  the  rules  of  this  court. 
(Dated,  May  10, 1917.   Am.  Jan.  10, 1919.) 


RULES  OF  CIVIL  PRACTICE 

Adopted  by  the  Conventioii  to  Consider  and  Adopt  Rules  of  CiyQ  Practice 
June  17,  1921,  Pursuant  to  Laws  of  1920,  Chapter  902,  as  amended, 
Laws  1921,  Chapter  370. 


RULBS  OP  aVIL  PEACTICE 

Titk   1.  Courto;  miaeelUmeoat  provisooa.     (BuIm  1-6.) 
2.  Papera  and  the  filins  thereof.     (Rulea  10-16.) 

8.  Service  of  papers.     (Rulea  20, 21.) 
4.  Security.     (Rulea  26-27.) 

6.  Pasonentintooourt.     (Rulea  30-84.) 

6.  Action   by    or   againat   poor   paraon.     (Rulea 

S5-37.) 

7.  Quardiana   ad   Htem    and    apeoial   luardiana. 

(Rulea  39-44.) 
&  Sommooa    and    the    aerrioe    thereof.    (Rulea 
46-53.) 

9.  Appearance.     ^ulea66, 56.) 

10.  Nlottona.     (Rulea  60-67.) 

11.  Oidera.     (Rulea  7(H74.) 

12.  Arzeat,    iojunetion    aiid    attachment.    (Rulea 

80-«4.) 

13.  Extension  of  time.    (Rulea  86-88.) 

14.  Pleading     (Rulea  90-116.) 

15.  Depositiona  to  be  used  within  the  state.     (Rulea 

120-133.) 

16.  Depositions  to  be  used    without    the    state. 

(Rulea  136. 187.) 

17.  Peipetuation   of   teetimony   in  real   propsgly . 

actiona.     (Rule  188.) 

18.  Discovery  and  inspection.     (Rulea  140-142.) 

19.  Change  of  venue.     (Rulea  146-147.) 

20.  Notice  (Atrial  and  of  issue.     (R«1m  150, 151.) 
'      21.  Trial.     (Rulea  156-166.) 

22.  Referencea.     (Rulea  170-173.) 

23.  Recovers.     (Rules  175-180.) 

24.  Judgment.     (Rulea  185-204.) 

25.  Declaratpfy  judgment.    (Rulea  210-214.) 

26.  New  triiSrjRuIw  220-224.) 

27.  Appeala.     (Ruloa  229-239.) 

28.  Action    to    recover    real    property.     (Rules 

240  241.) 

29.  Action /or  dower.     (Rule  243.) 

aO.  Action  for  partition.     (Rules  246-251.) 

31.  Action  for  foreclosure.     (Rules  256-267.) 

32.  Action  to  recover  chattel.     (Rulea  270-273.) 
83.  Matrimonial  actiona.     (Rulea  275-283.) 

34.  Committee    of    incompetent    peraon.     (Rules 

285-288.} 

35.  Infanta:  their  guardianship  and  maintenance. 

(Rulea  290-294.) 

36.  Dispoaition  of  real  pnqMrty  of  infants  or  tn- 

competenta.     (Rulea  295-300.) 
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Applications  for  admission  as  attorneys. 
Courts  may  make  further  rules. 
Provisions  applicable  to  proceedings  in 

gates'  courts. 
Oralagreement  between  parties  or  counsel. 

time  begins  to  run  if 


County  ;udge;  when 
qiiahfied. 
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6.  Compelling  officer  to  return,  deliver  or  file  paper. 

7.  Books  to  be  kept  bv  clerks  of  courts. 

8.  Notice  to  present  claims. 

9.  Term  "proceeding  "  refers  to  special  proceedings. 

Rule  1.  AppUcAtionB  for  admission  as  attor- 
neys.— Withm  the  first  ten  days  of  each  year 
the  appellate  division  in  each  department  shall 
name  a  committee  of  not  less  than  three  prac- 
ticing lawyers  for  each  judicial  district  within 
its  department,  which  committee  shall  investi- 
gate the  character  and  fitness  of  every  i^plicant 
for  admission  to  the  bar.  Each  of  sucn  com- 
mittees shall  continue  until  its  successor  is 


appointed,  and  all  applications  for  admission  to 
the  bar  of  persons  residing  within  a  district 
shall  be  referred  to  the  committee  for  such  dis- 
trict. Unless  otherwise  ordered  by  the  court, 
no  person  shall  be  admitted  to  the  bar  with- 
out a  certificate  from  the  proper  committee 
Uiat  it  has  carefully  investigatea  the  character 
and  fitness  of  the  applicant  and  that,  in  such  re- 
qiects,  he  is  entitled  to  Admission.  Buch  com- 
mittee shall  have  power  to  prescribe  a  form  of 
written  statement  of  the  applicant's  experience, 
from  which  the  committee  may  pass  on  nis  moral 
and  general  fitness.  If  such  applicant  has  be- 
fore applied  for  admission  to  tne  bar  in  this  or 
any  other  state,  the  applicant  shall  set  forth  the 
same  with  the  particulars  thereof.  If  his  appli- 
sation  has  been  rejected  or  disapproved  by  the 
committee  on  character  of  an  appellate  division, 
he  shall  obtain  the  consent  of  that  appellate  di- 
vision to  the  renewal  of  his  application  in  any 
other  department.  No  person  shall  receive  a 
certificate  from  any  such  committee  who  does 
not  satisfy  the  committee  that  he  believes  in  the 
form  of,  and  is  loyal  to,  the  government  of  the 
United  States. 

Each  applicant  for  admission  must  present  to 
the  court  where  he  shall  apply  for  admission 
pioof  that  he  has  complied  with  the  rules  of  the 
court  of  appeals  relatin||  to  admission  to  the  bar. 
No  person  shall  be  admitted  until  be  has  proven 
that  he  is  a  citizen  of  the  United  States  and  an 
actual  resident  of  the  state  of  New  York  for  six 
months  prior  to  the  making  of  Uie  application. 
He  shall  specify  the  place  of  his  residence  by 
street  and  number,  if  such  there  be,  and  the 
length  of  time  he  has  been  such  resident. 

The  clerk  of  the  appelate  division  must  file  in 
his  office  all  the  pikers  presented  and  acted  on 
by  the  court  on  eacn  application  for  admission. 

Rtde  2.  Cotirts  may  make  further  rales. — The 
appellate  division  in  each  department  and  any 
other  court  of  record  mav  make  such  other,  or 
further,  rule  for  the  conduct  of  business  before 
it  as  it  may  deem  necessary  and  which  is  not 
inconsistent  with  the  following  rules. 

Rule  3.  Provisions  applicable  to  proceedings 
in  surrogates'  courts.—Except  where  a  contrary 
intent  is  expressed  in,  or  plainly  implied  from, 
the  context,  a  provision  of  rules  applicable  to 
practice  or  procedure  in  the  supreme  court 
applies  to  surrogates'  courts  and  to  the  proceed- 
ings therein  so  far  as  they  can  be  applied  to  the 
substance  and  subject  matter  of  a  proceeding 
without  regard  to  its  form. 

Rule  4.  Oral  agreement  between  parties  or 
counsel. — ^An  a^eement  between  parties  or  their 
attorneys  relatmg  to  any  matter  m  an  action  or 
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a  proceeding  shall  nQ|  oe  binding  unless  in  writ-  entered  the  title  of  all  civil  actions  and  proceed- 

ing  subscribed  by  £^  party/  or  oy  his  attorney  ings,  with  proper  entries  under  each  aenoting 

or  counsel,  or  reau  j^  mr  consent  to  the  form  of  the  papers  filed  and  the  orders  made  and  the 

an  order  and  entered.    This  rule  shall  not  apply  steps  taken  therein,  with  the  dates  of  the  filing 

to  oral  stipulations  between  counsel  made  in  of  the  several  papers  in  the  action  or  proaicd- 

open  court.                                                          ,  ing. 

_  ,    ^   ^            ,  -^        .  J      ' ,       .      .  6.  A  book  in  which  shall  be  recorded  at  length 

Rule  6.  County  judge ;  when  tune  begins  to  each  bond,  or  undertaking,  of  public  officers,  and 

run  if  <hsquahfied.— If  a  county  judge  be  dis-  of  any  officer  appointed  by  the  court,  or  by  a 

qualifiwi  from  acting  m  any  case  pendmg  in  the  judge,  filed  in  his  office,  except  bonds  of  receivere 

court  of  which  he  is  the  judge,  the  time  withm  appointed  in  proceedings  surolementary  to  exe- 

which  any  proceediM  may  be  taken,  as  fixed  cution,  with  a  statement  showing  when  such 

by  statute,  or  by  rule,  shall  not  begin  to  run  bond  or  undertaking  was  filed  and  a  notation  on 

until    the    certificate    of   his    disqualification  the  margin  of  the  record  showing  any  disposi- 

shall  be  given  by  him.  ^ion,  or  order,  m<uie  of  or  concerning  it. 

Rule  6.  Compelling  officer  to  return,  deliver  .   ^-  ^^^^  °*^^''  *^^^'  Rroperly  indexed  as  may 

i^r^\^^»^itJ^^.^i^^iK^JLf^^     fiiTlV;,  be  necessary,  or  convenient,  toccmtain  the  mm- 

or  file  paper.—If  any  public  officer  fail  to  file  any  ^  the  W)urt,  the  docket  of  Judgments,  the 

process  or  other  paper  which  he  is  required  by  «„n,, ' *  ^^J™  JJa  l^u^vZl  ^Jl^^jt^7Zr^^*lZ 

any  provision  of  Iw  or  by  any  lule  of  court  to  ^d^^c^S^"^"^  ^^  ""^^"^  necessary  matters 

ni*'ip?'^.S^«^ni''wr^';^^T^^^^^              wISin  »  Such  oth^'books  as  the  appellate  division 

notice  requiring  nim  to  nle  the  same  within  •    ^«^i,  j^^^^x^^^x  ^„„j;«,^*  TAk^  !.-««>* 

three  dayS,  or  to  show  cause  at  a  special  term  of  '"^  «^  department  may  direct  to  be  kept. 

the  supreme  court  at  a  time  designated  why  an  Rule  8-  Notice  to  present  claims.— Where  an 

attachment  should  not  issue  against  him.  action  is  brought  for  the  collective  benefit  of 

creditors  or  for  the  benefit  of  a  person  other  than 

Rule  7.  Books  to  be  kept  by  clerks  of  courts-t  the  plaintiff  who  will  come  in  and  contribute  to 

~   K^b                  courts  shall  keep  the  follow-  the  expense  of  the  action,  notice  reouiring  the 

'°^A    nJr^'i    1     r  u                     .....         ,  creditors  or  others  interested  to  ocnibit  their 

A.  Ihe  clerk  of  the  appellate  division  m  each  demands  or  become  parties  shall  be  given  or 
department  shall  keep:                     ^.  ^   ^  „^  published  as  the  court  may  order. 

1.  A  book,  properly  indexed,  in  which  shall  o& 

entered  the  title  of  all  actions  and  proceedings  Rule  9.  Term  "proceeding"  refers  to  special 

which  are  paiding  in  that  oourt,  ana  all  actions  proceedings. — ^When  the  word  ''proceeding"  is 

or  proceedings  commenced  in  the  appellate  di-  used  in  these  rules  it  will  be  taken  to  refer  to  aU 

vision,  with  entries  under  each,  showing  the  pro-  matters  which  are  defined  as  "^>ecial  proceed- 

ceedings  taken  therein  and  the  final  disposition  ings"  in  section  five  of  the  civil  practice  act. 
thereof. 

2.  A  minute  book  showing  the  proceedings  of  TITLS  2 
the  court  from  day  to  day. 

3.  A  book,  properly  indexed,  in  which  shall  Papers  and  the  Piling  Tl^ereof 
be  recorded  at  large  all  bonds  or  undertakings  r^^  lO.  Le«ibiUty  and  abe  of  papen. 

nled  in  his  office,  with  a  statement  of  the  action  ll.  Subscription  and  indoraement  by  attorn^. 

01   proceeding  in  which  it  is  given,  and  a  state-  12.  Waiver  of  objection  to  requirements, 

ment  of  any  disposition  or  order  made  of  or  con-  ^^-  ^''^^SS^''  "^  indorsement  of  wnt.  and  other 

cerning  it.  14.  Lost  or  withheld  papers. 

4.  A  book,  properly  indexed,  which  shall  con-  }5-  FiMn^  papers  generolly. 

tain  the  names  of  each  attOliiey  admitted  to  ^^   Spedafmles  for  indor«ig  and  fffing  papers. 

practice,  with  the  date  of  his  admission,  and  a  Rule  10.  Legibility  and  size  of  papeis.— All 
book,  properly  indexed,  which  shall  contain  the  papers  served  or  required  to  be  fileiS  shall  be 
name  of  each  person  who  has  been  lefused  ad-  written,  typewritten  or  printed  plainly  and  1^- 
mission  or  who  has  been  disbarred,  disciplined  bly,  in  black  ink,  in  the  English  language,  on 
or  censured  by  the  court.  The  clerk  of  each  durable  white  paper  of  good  quality  and,  except 
department  shall  transiiiit  to  the  clerk  of  the  exhibits,  of  the  usual  legal  cap  size;  but  legible, 
court  of  appeals  and  to  the  clerks  of  the  other  reproduced  copies  may  oe  served.  The  prc^per 
departments  the  names  of  all  attorneys  who  and  known  names  of  proems  and  technical  words 
have  been  admitted  to  practice,  the  names  of  may  be  used.  Sucn  abbreviations  as  are  in 
all  applicants  who  have  been  refused  admis-  common  use  in  the  English  language  may  be 
sion,  and  the  names  of  all  attorneys  who  have  used.  Numbers  may  be  expreffied  in  arabic  fig- 
been  disbarred,  disciplined  or  censured  by  the  urgg  or  roman  numerals  in  the  customary  man- 
court.  The  cleijt  of  each  department  is  di-  ner.  If  papers  be  not  so  written  or  printed,  the 
rected  to  enter  in  the  proper  book  the  name  of  clerk  shall  not  file  the  same,  nor  will  the  court  pr 
each  attorney  who  has  been  admitted  to  prac-  a  judge  hear  any  application  thereon, 
tice,  with  date  of  his  admission,  and  the  name 

of  each  person  who  has  been  disbarred,  refused  Rule  11.    Subscription  and  indorsement  by 

admission,  or  has  been  disciplined  or  censured,  attorney. — All  papers  issued  by  an  attorney 

with  the  date  of  such  disbarment,  refusal  of  shall  be  subscriDea  with  his  name.    All  pwers 

admission,  or  discipline  or  censure,  received  served  or  filed  in  any  action  or  proceeding  snail 

from  the  other  departments  of  the  state,  to-  have  the  name  of  the  attorney  indorsed  thereon 

gether  with  the   date   when  and  department  if  the  party  appears  by  attorney,  and  if  he  does 

wherein  the  order  was  made.  not  appear  by  attorney,  then  the  name  of  the 

B.  The  clerks  of  the  other  courts  shall  keep  party  serving  or  filing  the  paper  together  with 
in  their  respective  offices,  in  addition  to  the  the  address  of  the  attomev  or  party  as  the  case 
^'judgment  book' 'required  to  be  kept  by  law:  requires  with  sufficient  oetail  for  count^^ser- 

5.  A  book,  properly  indexed,  in  which  shall  be  vice. 
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Rules  12-25 


Rule  IS.  Waiver  of  objection  to  rMfulraments. 
— The  purty  on  whom  a.  paper  is  served  shall  be 
deeiDea  to  have  waived  ntHV-eompliance  with 
rules  ten  and  eleven,  unless  within  twenty-four 
hours  after  the  receipt  thereof  he  returns  the 
fMtper  with  a  statement  of  the  particular  objec- 
tion to  ite  receipt.  Such  waiver  ahall  not  ^ply 
to  papers  required  to  be  filed  or  delivered  to  the 

Role  13.  Snbscriptloa  and  indorsement  of 
writs  and  other  process. — A  writ  or  other  proc- 
ess issued  out  of  a  court  of  record  must  be  aub- 
ecribed  or  indorsed  with  the  name  of  the  officer 
by  whom,  or  by  whose  direction,  it*  was  granted, 
or  the  attorney  for  the  party,  or  the  person  at 
whose  instance  it  was  issued,  before  the  delivery 
thereof  to  an  officer  of  the  court  to  be  executed. 

Role  U.  Lost  or  withheld  papers. — If  on  origi- 
nal pleading  or  paper  be  lost,  or  withheld  by  any 
person,  the  court  may  authorize  a  copy  to  be 
tiled  and  used  instead  of  the  original. 


1,  all  papers  re- 
ouired  to  be  filed  in  that  court  shall  be  filed  with 
the  clerk  thereof  in  the  df^iartment  in  which  the 
appeal  is  pending.  In  all  other  cases,  where  no 
provision  is  made  by  the  civil  practice  act  or  by 
these  rules,  papers  in  the  supreme  court  shall  be 
filed  in  the  office  of  the  clerk  of  the  county  spec- 
ified in  the  aummons  as  the  place  of  trial.  Ex- 
cept as  otherwise  provided  by  law,  in  other 
courts  of  record,  papers  shall  be  filed  in  the  office 
of  the  respective  clerks  thereof.     In  case  the 


Rule  16.  Special  nilei  for  indorsins  and  filing 
papers. — The  appellate  division  in  each  depart- 
ment may  make  special  rules  for  the  indorse- 
ment to  ie  placed  on  papers  served  or  filed  in  on 
action  or  proceeding  in  toe  supreme  court  within 
the  department  of  such  appellate  division  or  in 
any  county  therein,  and  for  the  filing  thereof, 
and  may  require  the  use  of  flat  files. 

TITLE* 
•    Service  of  Papers 

Rule  20,  Mode  of  Ki-rinaf  pupal  (enernlly. 

31,  Muuwt  ai  gnvicc  ttt  paperi  to  b«aiD  m  pri> 

RttlelO.  Mode  of  service  of  papers  genentllT. 
— A  notice  or  other  paper  in  an  action  (other 
than  a  summons  or  other  process,  a  paper  to 
bring  a  party  into  contempt,  or  where  the  mode 
of  service  is  specially  prescribed  by  law)  may 
be  served  on  a  party  or  an  attorney  either  by 
delivering  it  to  him  personally  or  in  the  manner 
following: 

I,  On  a  party  or  an  attorney,  through  the 
poatoffice,  by  depositing  the  paper  properly  in 
closed  in  a  postpaid  wrapper  in  apostoflice  or  in- 
any  postoffice  box  legularlv  maintained  by  the 
government  of  the  ifniteo  States  in  the  city, 
villa^  or  town  of  the  party  or  the  attorney 
servmg""    ^:_--..j....  ._..i 

the  adc      ._       . 
natedby  himforthatpi 


dence  or  the  place  where  be  keeps  an  office, 
according  to  the  beat  information  which  can  be 
conveniently  obtained. 

2,  On  an  attorney  at  his  office  by  leaving  the 
paper  with  his  partner  Or  derk  therein  or  with  a 
person  having  wiarge  thereof;  if  there  be  no  per- 
son in  chaiTse  of  hisoffioe  and  the  service  be  made 
between  six  o'clock  in  the  morning  and  nine 
o'clock  in  the  evening,  by  leaving  it  in  a  conspic- 
uous place  in  his  office, 

3,  On  an  attorney,  if  his  office  be  net  open, 
by  depositing  it,  inclosed  in  a  sealed  wrapper 
directed  to  him,  in  his  office  letter-drop  or  -box, 
accessible  from  without  his  office,  or  by  leaving 
the  paper  at  his  residence  within  the  state  with 
person  of  suitable  a^  and  discretion, 

4.  On  an  attorney,  if  his  office  be  not  open 
and  there  be  no  office  letter-drop  or  -box  »nd  no 
pKson  of  suitable  age  and  discretion  at  his  resi- 
dence on  whom  service  can  be  made,  by  leaving 
it  with  the  clerk  of  the  court  in  which  tne  action 
or  proceedins  is  pending.  If,  under  the  mles,  a 
paper  may  be  served  at  the  reaijlence  of  an 
attorney  living  in  the  state,  service  may  be  made 
on  an  attorney  practicii^  in  the  state  but  le- 
siding  outside  thereof,  by  depositing  the  paper. 
in  a  post-office  or  in  any  postoffice  box  regularly 
maintained  by  the  government  of  the  United 
States  in  the  city,  village  or  town  where  his  office 
is  located  properly  inclrsed  in  a  poBtpai<l 
wrapper  directed  to  him  at  his  office,  A  service 
maoe  as  provided  in  this  suljdivision  is  equiva- 
lent to  personal  service  on  him, 

5.  On  a  party  by  leftviw  the  pa;)er  at  his 
residence  within  the  state,  between  six  o'clock 
in  the  mraiiii^  and  nine  o'clock  in  the  evening, 
with  a  person  of  suitable  age  and  discretion; 
where  a  party  who  has  appealed  in  person  re- 
sides witaout  the  state  or  bis  residence  cannot 
be  ascertained  with  reasonable  diligence,  and 
he  has  not  designated  an  address  within  the 
state  on  the  preceding  papere,  service  of  a  paper 
on  him  may  be  made  by  serving  it  on  the  clerk 
of  the  court. 

RnleSl.  Uanaerirfaervke  of  papers  to  begin 
a  proceeding- — The  provisions  of  the  atatutefi 
and  rules  relating  to  the  mode  of  personal  serv- 
ice of  a  summons  shall  apply  to  the  service  of 
any  process  or  other  paper  whereby  a  proceeding 
is  begun  in  a  court,  or  before  on  officer,  except  a 
proceeding  to  punish  for  contempt,  unless  other 
Special  provision  for  the  service  thereof  is  made 
by  law  or  rule.  Other  papers  in  a  proceeding 
shall  be  served  in  like  manner  as  in  on  action. 

TITLE* 


Security 
Rul«as,  £«™_'™'™»"i^^»^t;^^;;^^'Ji||™ 


id  btmd  or  uDdutmklni, 


Rule  96.  Form  and  reqtilsttet  of  bond  or  un- 
dertaking.— The  following  provisions  regulate 
the  form  and  requisites  of  a  bond  or  undertaking 
in  an  action  or  proceeding,  unless  otherwise 
provided  by  statute  or  rule: 

i.  The  principal  need  not  join  with  the  sure- 
ties in  its  execution ; 

2.  The  execution  by  one  surety  is  sufficient, 
although  the  word  "sureties"  is  used  in  the 
Statute  or  rules; 

3.  It  must  be  joint  and  several  in  form  where 
two  or  more  persons  execute  it; 
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4.    Except  when  executed  by  a  fidelity  or  of  deeds,  accompanied  with  proof  of  the  identity 

surety  company,  it  must  be  accompanied  with  of  the  applicant  from  some  person  other  than 

the  aJiSdayit  Of  each  surety,  subjoined  thereto,  the  applicant,   before  any   order   is   granted 

to  the  effect  that  he  is  a  resident  of  and  a  house-  thereon, 
holder  or  a  free-holder  within  the  state  and  is 

worth  the  penalty  of  the  bond  or  twice  the  sum        Rule  82.  Requirements  as  to  ordeiB  for  mt- 

specified  in  the  undertaking  over  all  the  debts  ment  of  money  out  of  court — No  order  shall  be 

and  liabilities  which  he  owes  or  has  incurred  and  made  for  the  payment  of  money  that  has  been 

exclusive  of  property  exempt  by  law  from  levy  paid  into  court,  except  on  petition  duly  verified 

and  sale  under  an  execution;  but  when  given  by  and  acknowledged,  which  petition  must  be  ac- 

a  party  without  a  surety  it  must  be  accompanied  companied  by  a  certified  copy  of  the  judgment 

by  his  affidavit  to  the  same  effect ;  .....  or  order  under  which  the  money  is  deposited,  to- 

6.  It  must  be  acknowledged  or  proved  m  bke  gether  with  a  certificate  of  the  county  treasurer, 

manner  as  a  deed  to  be  recorded;  city  chamberlain  or  other   depository  of   the 

6.  It  must  be  approved  by  the  court,  or  a  money,  shoeing  the  present  condition  and 
judge  thereof,  or  the  judge  before  whom  the  amount  of  the  fund,  stating  separately  principal 
proceeding  is  taken,  and  the  approval  must  be  and  interest.  The  court  may  take  proof  of  the 
written  thereon;  matters  stated  in  the  petition  or  may  refer  the 

7.  It  must  be  filed  with  the  clerk  of  the  court  game  to  a  referee  to  take  proof  and  report 
unless  otherwise  ordered.  thereon. 

No  order  shall  be  made  for  the  payment  of 
Rule  26.  Failure  to  file  required  bond  or  un-  money  out  of  court  in  any  action  or  proceeding 
dertaking.— £xcept  where  otherwise  expressly  except  on  motion  or  order  to  show  cause  served 
provided,  it  shall  oe  the  duty  of  the  attorney  of  on  tne  attorneys  of  all  the  parties  who  have 
the  party  required  to  give  a  bond  or  underti&ng  appeared  therein  or  filed  notice  of  claim  thereto, 
•in  an  action  or  preceding  to  forthwith  file  the  Every  order  for  the  payment  of  money  out  of 
same  with  the  proper  clerk.  In  case  such  bond  court,  or  for  the  payment  of  the  interest  or 
or  undertaking  ^all  not  be  so  filed,  any  party  to  accumulation  thereon,  shall  direct  the  payment 
the  action  or  proceeding,  or  other  persons  in-  to  be  made  to  the  person  entitled  to  receive  the 
terested,  shall  be  at  liberty  to  move  tne  court  to  same.  An  attorney  or  other  person  procuring  an 
vacate  tne  proceedings  or  order  as  if  no  bond  or  order  for  the  payment  of  money  out  of  court 
undertaking  had  been  given.  shall  obtain  two  certified  copies  of  the  order;  one 

copy  shall  be  filed  with  the  county  treasurer  or 
Rule  27.  AttomeyB  not  to  be  sureties  or  balL —  other  custodian  of  such  money  and  the  other 
In  no  case  shall  an  attorney  or  counselor  be  sure-  shall  accompany  the  draft  drawn  on,  and  be  filed 
ity  on  any  undertaking  or  bond  required  by  law  with  the  depository.  No  bank,  trust  companv 
or  by  these  rules  or  by  any  order  of  a  court  or  or  other  depository  shall  pay  out  any  of  such 
judge  iii  any  action  or  preceding  or  be  bail  in  moneys  witnout  the  production  and  filing  of 
any  civil  or  criminal  case  or  proceeding.  such  certified  copy  of  the  order.    If  an  order 

direct  periodical  payments  to  be  made,  the  filing 
TTTf  1?  R  ^^^^  ^^  depository  of  one  copy  of  the  order 

TITLE  0  shall  be  sufficient  to  authorize  tne  payment  of 

subsequent  drafts  in  pursuance  thereof. 
Payment  into  Court  ^ 

Rule  30.  Administration  of  ooiirt  funds;  gross  sum  in  lieu       Rule  88,    Requirements  as  to  drafts  for  die 
,,   ^    of  income.  payment  of  money  out  of  court — Every  draft  for 

iJ:  &"e^^n[f  Jr.^1,l;5'Srpr^l?rn.oney    *»»«  payn.«,t  of  money  out  of  court,  or  for  the 

out  of  court.  pa3rment  of  the  mterest  or  accumulation  thereon, 

33.  Requirements  as  to  drafts  for  the  payment  of    shall  be  drawn  payable  to  the  Order  of  the  per- 

84.  Dutr^de^lSrof  money.  p«d  into  ocmrt.    «»  «»*!««>  thereto  and  <d>aU  specify  the  title  of 

the  cause  or  matter  on  account  of  which  the 

Rule80.  Administrationofcourtfunds;gro88  f  raft  is  made  and  the  date  of  th^ 

sum  in  lieu  of  income.— When  a  party  is  entitled  ^^^  ^^^^  ^™'^- 
to  the  yearly  interest  or  income  of  any  sum  paid 

into  court  and  invested  in  permanent  securities,        Rule  84.  Duties  of  depositories  of  mxmeys- 

he  shall  be  charged  wi  th  the  expense  of  investing  paid  into  court — When  moneys  aze  deposited  by 

such  sum  and  of  receiving  ana  paying  over  the  the  order  of  the  court  in  any  trust  company, 

interest  or  income  thereof.  bank  or  other  depository,  the  entry  of  such  de- 

If  such  party  consent  to  accept  a  gross  sum  in  posit  in  the  books  of  the  depository  shall  contain 

lieu  of  yearly  interest  or  income  for  life  of  a  sum  a  short  reference  to  the  title  of  the  cause  or  mat- 

of  money  paid  into  court  for  his  benefit,  (except  ter  in  which  the  deposit  is  directed  to  be  made 

in  case  of  dower  which  is  provided  for  by  rule  and  shall  specify  the  time  from  which  the  in- 

two  hundred  and  forty-three)  the  same  shall  be  terest  or  accumulation  on  the  deposit  is  to  com- 

estimated  according  to  the  then  value  of  an  an-  mence  where  it  does  not  commence  from  the 

nuity  at  the  rate  of  five  per  centum  on  the  prin-  date  of  such  deposit.    On  or  before  the  first  day 

cipal  sura,  duiing  the  probable  life  of  such  per-  of  February  in  each  year,  such  depository  shall 

son,   according  to  the    American    Experience  transmit  to  the  appellate  division  of  tne  su- 

Table  of  Mortality.  preme  court  in  the  department  in  which  the  de- 
pository is  situated  a  statement  of  the  funds  in 

Rule  31.  Consents  to  payment  of  money  out  of  its  custody,  showing  the  amount  on  the  last 

court. — All  consents  to  the  payment  of  money  preceding  firstday  of  January,  including  the  itt- 

out  of  court  shall  be  acknowledged  before  an  terest  or  accumulation  on  the  sum  deposited  to 

officer  authorized  to  take  the  acknowledgment  the  credit  of  each  cause  or  matter. 

IMf 


RXJLES  OP  CIVIL  PRACTICE 


Actton  by  or  against  Poor  Peraon  jtuje  U,  Qiuliflcatiiuifi  of 

[orlMyatonaMpoiiriivwD.  apd  Bp«cial  gnardiana. — Th 

■ueaipooipcnoD.  oatioDB  ahall  DC  required  of  i 

.,„defBnlMp<»fp««wi.  (,f  an   infant   in   an  action 

RoleSB.  PetittontorlMvetoBuaaapoorper-  ^'^^[^fj?  "•'  "*  '''^"'*  "" 

son. — An  application  for  leave  to  prosecute  as  a  proc^ing; 

poor  person  ahaU  be  made  by  petition  to  the  .    1-  "e  shall  be  the  lenei 

oourt  m  which  the  action  is  pending  or  in  which  "^an,*.  <»,  "  Perwi  [""y.  of 

it  is  intended  to  be  brought,  which  petition  ft*»°  ^^  protect  the  ngh 

mustsute:  '°5?'^'?'*i,  u 

1.  The  nature  of  the  action  brought  or  in-  2.  He  shaJl  have  no  inter 
tended  to  be  brought;  °*  "»«  ">f"'t  "  incompeten 

2.  That  the  applicant  is  not  worth  one  hun-  mbuainess  with  the  attorne 
dred  dollars  besides  the  wearing  apparel  and  adverae  party,  nor  diall  he  b 
(inniture  necessary  tor  himaelf  and  his  family  peraon  havini:  an  adve^  int 
and  the  Hubjectmatttt  of  the  action.  ,  3.  He  shaU  be  <rf  suffidei: 

It  must  be  verified  by  the  appUcant's  affidavit,  '"^  «"y  damage  which  may 

unleas  the  applicant  is  an  infant  undra  the  age  negligence  or  mw(»ndiict,  ai 

(rf  fourteen  years  and  in  that  case  by  the  6&-  J»  shown  by  affidavit  stati 

davit  of  his  guardian  appointed  in  said  action  thereto; 
and  supported  by  the  certificate  of  an  attorney        »■  Any  tnwt  company  aut 

and  ooun»elor-at-law  to  the  effect  that  he  has  <>!  *?^  "^ate  to  act  as  a  gener 

examined  the  case  and  is  of  the  opinion  ttat  the  pvmg  security  may  be  appo 

applicant  has  a  good  cause  of  action.  .  o.l  he  written  consent  rt 

lan,  duly  acknowledged,  sha 
Rule  86.    Order  to  su  as  poor  peraon. — The        6.  It  shall  be  the  duty  o: 

oourt  to  which  the  petition  is  preeented,  if  satis-  oflicer  of  the  court  to  act  as 

fied  of  the  truth  of  the  facta  aUeged  and  that  the  infant  defendant  in  any 

applicant  has  a  good  cause  of  action,  by  order  against  bim  whenever  appo 

mav  permit  him  to  prosecute  as  a  poor  person  pose  by  an  order  of  the  coiui 
ana  assign  to  him  an  attorney  to  proeecute  his 

action,  who  must  act  therein  without  oompen-       Rule  41,  Security  of  gnai 

sation.    If  the  peraon  so  permitted  be  guilty  of  speclalKuardiana.— l.Ebtoei 

improper  conduct  in  the  proeecution  of  his  ao-  prescribed  by  law,  a  guardia 

tionor^  wilful  or  unnecessary  delay,  the  court,  guardian  shall  not  be  pe 

initsdiscretion,mayannultheorderpermittiiig  money  or  property  other  i 

him  to  prosecute  as  a  poor  person,  and  thereafter  penses  allowed  to  the  guardi 

he  ahall  be  deprived  of  all  the  privileges  con-  til  he  haa  given  sufficient  sei 

ferred  thereby.  a  judge  of  the  court  or  a  o 

count  for  and  apply  the  sai 

Rule  ST.   Leave  to  defend  as  poor  person.—  tion  (A  the  court;  provided,  I 

The  petition  must  contain  the  same  matto^  themoney orthevalueof sui 

reepecting  the  ability  of  the  petitioner  required  exceed  one  hundred  doUan 

to  be  set  out  in  a  petition  for  leave  to  prosecute  dispensed  with  in  the  discre 
as  a  poor  person  and  it  must  be  supported  by  a       2,  Such  security  shall  be  I 

similar  certificate  relating  to  the  deienae.     The  or  incompetent  conditioned 

provisions  of  the  rule  relating  to  the  order  to  be  chaive  of  the  trust,  for  the 

made  on  an  application  for  leave  to  prosecute  veating  of  and  accounting 

as  a  poor  person  and  the  proceeding  subsequent  ceived  by  the  guardian  and 

thereto  apply  to  the  order  and  further  proceed-  of  any  prflvision  of  law  or  i 

in^  on  an  application  for  leave  to  defend  as  a  directions  of  the  court  in  n 

poor   person.  New  or  additional  security 

the  court  at  any  time. 
TITLE  7  3.  Where  a  trust  oompan 

RulaSfi.  Time  to  Hiply  'or  suardun  ad  litem  tot  infuit  in  appointed  as  guardian   : 

«,  QuiUaationiot  <uk<U»m  »1  Stan  and  ^»dal  gaaidiBJl  of  an  itdant,  the  O 

tuudiuu.  may  dispense  with  the  givi: 

41.  Socurity    of   auudiaiiB   sd    Litem    uid    ^noiaJ  security 

.1.  D..;TSSSi„.dU»..  .    t.TSi.ruledoi»nolappl: 

43.  CompumtioD  of  (tunfiBn  ad  litem  or  (peolal  lan  oF  an  infant  who  has  bei 

BUKdiM.  ian  ad  litem  or  special  guarc 

"■  ""tS'jfS'i'SiSS^'S.TSSSi;  Ita  court  ™y  reqm..  lb 

■atioa.  to  give  additional  security 

»   ,    ._     ^.       .  ■    ,  >-         ...  chme  of  his  trust  before 

Rule  89.    Tvaitjo  apply  for  guardian  ad  litem  property  of  the  infant  under 

for  infant  defendant— If  application  for  the  fn  the  action  or  proceeding, 

iq>pomtment  of  a  guardian  ad  litem  be  not  made 

on  b^alf  of  the  infant  within  twenty  days  after        Rule  43.  D.uty  of  gnardia: 

the  completion  of  service  on  him,  such  appliea-  be  the  duty  of  a  guardian 

tion  may  be  made  by  any  ottm  party  to  the  guardian  to  examine  into  t 
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the  cause  or  matter  so  far  as  to  enable  him  to  scribed  with  the  name  of  the  plaintiff's  attorney 

Erotect  the  rights  of  the  infant.    It  shall  also  be  and  with  his  office  address,  specifying  a  place 

is  duty  to  account  for  all  moneys  received  by  within  the  state  where  there  is  a  post-office.    If 

him  ajnd  to  invest  the  same  according  to  the  in  a  city,  he  must  add  the  street  and  street 

directions  of  the  court  and  faithfully  to  execute  number,  if  any,  or  other  suitable  designation 

his  trust.  of  the  particular  locality. 

Rule  43.  Compensation  of  guardian  ad  Utem  na^^  be  in'Mbstantialty  ^e'^^llg^           the 

or  special  guardian.--A  gUMxiian  ad  litem  or  blanks  being  properly  filled: 

special  gu^ian  shall  be  entitled  to  such  com-  i*Xo  the  above  named  defendant:    You  are 

pensation  for  his  services  as  the  court  may  deem  hereby  summoned  to  answer  the  complaint  in 

'  'ri?1^*®*  P"*^  ^^  ^^^^^  aUowing  compensation  this  action  and  to  serve  a  copy  of  your  answer, 

shall  be  made  accept  on  an  affidavit  by  such  or,  if  the  complaint  is  not  served  with  this 

«iardian,  or,  if  the  guardian  ^  not  an  attorney,  summons,  to  serve  a  notice  of  appearance,  on  the 

then  on  his  affidavit  and  ^  affidavit  to  be  made  plaintiff's  attorney  within  twenty  days  after  the 

by  an  attorney  of  the  court  who  has  acted  in  Oie  service  of  this  summons,  exclusive  of  the  day  of 

matter  in  behalf  of  such  guardian,  showing  that  service.     In  case  of  your  failure  to  appear  or 

he  has  examined  into  the  circumstances  of  the  answer,  judgment  will  be  taken  against  you  by 

case  and,  to  the  best  of  his  ability,  has  made  default  for  thTrelief  demanded  in  the  compUint. 

nimself  acquainted  with  the  rights  of  the  ward  Dated                        " 
and  that  such  guardian  has  taken  all  the  steps 

necessary  for  the  protection  of  such  rights  to  the  Rule  46.  Notice  with  summons  demanding 

best  of  his  knowledge  and  as  he  believes,  stating  money  judgment — If  an  action  be  brought  for 

what  has  been  done  by  him  for  the  purpose  of  the  breach  of  an  express  contract  to  pay  abso- 

ascertaining  the  rights  of  the  ward.  lutely,  or  on  a  contingency,  a  sum  or  sums  of 

If  a  guardian  ad  litem  or  special  guardian  money  fixed  by  the  terms  of  the  contract,  or  c^)- 

shall  have  been  appointed  for  an  infant  defend-  able  of  being  aiseertained  therefrom  by  computa- 

ant  who  is  not  entitled  to  any  money  or  prop-  tion  only;  or  on  an  express  or  implied  contract  to 

erty  under  the  terms  of  the  final  judgment,  such  pay  money  received  or  disbursed^  or  for  the  value 

guardian  may,  nevertheless,  receive  such  com-  of  property  delivered,  or  for  services  rendered 

pensation  as  the  court  shall  deem  reasonable,  by,  to,  or  for  the  use  of,  the  defendant  or  a  third 

which  shall  be  paid  by  any  party  to  the  action  or  person;  and  the  complaint  be  not  served  with 

proceeding  or  out  of  the  proceeds  of  any  property  the  summons,  the  plaintiff  may  serve  with  thwe 

which  is  the  subject  matter  of  the  action,  as  the  summons  a  notice  stating  the  sum  of  money  for 

court  shall  direct.  which  judgment  will  be  token  in  case  of  default. 

Rule  44.  Duty  of  person  designated  to  re-  Role  47.  Notice  with  smnmons  in  matrimonial 

ceive  summons  in  behalf  of  an  infant  orincom-  ftction8.--In  an  action  to  annul  a  marriage  or 

potent ;  compensation.— It  shall  be  the  duty  of  a  for  a  divorce  or  for  separation,  if  the  oompUiint 

person  designated  by  the  court  to  receive  a  comr  ^e  not  pereonally  served  with  the  summons,  the 

of  the  summons  on  behalf  of  an  infant  defend-  gummons  shaU  have  legibly  written  or  printed 

ant,  or  of  a  defendant  who  by  reason  of  habitual  on   the  face  thereof,  the  words:  "Action  to 

drunkenness  or  for  any  other  reasoii  18  mentaUv  ^nnul  a  marriage",  "Action  for  a  divorce", 

incapable  adequately  to  protect  his  rights,  al-  «  Action  for  a  separation  " ,  as  the  case  may  be. 
though  not  judicially  declared  to  be  incompetent, 

to  examine  into  the  circumstances  of  the  cause  ^  Rule  48.  Form  of  supi^ementai  summons. — 
so  far  as  to  enable  hipa  to  protect  properly  the  If  a  supplemental  summons  be  issued,  it  must  be 
rights  of  the  infant  or  incompetent  person  and  to  in  the  same  form  as  an  origirud  summons,  ex- 
look  after  the  interests  of  such  defendant  at  any  cept  that  in  the  body  thereof  it  must  require 
stage  of  the  action  until  and  unless  a  guardian  the  defendant  to  answer  the  original  or  the 
ad  litem  or  special  guardian  shall  be  appointed,  amended  complaint  and  the  supplemental  com- 
Such  person  shall  receive  the  same  compensa-  plaint  or  either  of  them  as  the  case  requires, 
tion  that  a  guardian  ad  litem  would  receive  for 

a  like  service,  to  be  fixed  by  the  court.  Rule  49.  Papers  to  be  filed  in  case  of  substi- 
tuted service  on  reirident  defendant;  when  serv- 

TITLE  6  ice  complete. — ^An  order  for  substituted  serv- 
ice, other  than  by  publication,  of  a  summons 

Summons  and  the  Service  Thereof  within  the  stote  on  a  resident,  a  domestic  cor- 

Rule  46.  Requisitefi  of  •ummonii.  poration  or  a  joint  stock  or  other  unincorporated 

46.  Notice  with  mimmons  demanding  mon^  judg-  association,  and  the  papers  on  which  it  was 
AT  V  I^^"*^  •*i.                      *  •       •  1    ♦:  «  granted,  must  be  filed  and  the  service  made 

47.  Notice  with  summona in  matnmonial  actions.  "-it*       i.         j     ^      **  -    *u^    ^.^^.    :«    .»««.*,^. 

48.  Form  of  «ippleinenul  summons.  Within  ten  days  after  the  order  is  granted, 

49.  Papers  to  be  filed  in  case  of  substituted  •ervioe  on  otherwise  the  order  becomes  inoperative.    On 

^           rewdent  defendant;  when  service  complete.  fjij^g   prOof   of   SUch   service,    the   Summons   is 

50.  Order  for  ser\noe  of  summons  by  pubhcation;       ,      05       ,         1     , »   ^««^.„.^;««.  ^„,. 

contents.  deemed  served  and  the  same  proceeaings  may 

51.  Time  of  publication  or  making  service  without  be  taken  thereupon  as  if  it  had  been  served  by 

the  state;  when  service  complete.  publication  pursuant  to  an  Order  for  that  pur- 

52.  Papers  to  be  filed  on  service  by  publication  or  •^         ^   **         *^                                                                 ^ 

without  the  state;  notice  to  defendant.  pose. 

53.  Proof  of  service  of  summons. 

Rule  60.  Order  for  serrice  oi  summons  by 

Rule  46.  Requisites  of  summons. — The  sum-  publication;  contents.;— The  order  for  service  of 

mons  must  state  the  court  in  which  the  action  is  a  summons  by  nublieation  must  direct  that 

brought,  the  names  of  the  parties,  and,  if  in  the  service  be  made  Dy  publication  thereof  in  two 

supreme  court,  the  county  which  the  plaintiff  newspapers,  in  the  English  language,  designated 

designates  as  the  place  of  trial.    It  must  be  sub-  in  the  order  as  most  likely  to  give  notice  to  the 

l«i4 
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defendant  to  be  served,  for  a  specified  time,  not  out  the  state  of  New  York  "  shall  be  substituted 

lees  than  once  in  each  of  six  successive  weeks.    It  for  the  words ''  by  publication. '' 

must  also  contain  either  a  direction  that  on  or  If  the  action  be  brought  to  recover  a  judg- 

before  the  day  of  the  first  publication  the  plain-  ment  aifecting  the  title  to,  or  the  possession,  use 

tiff  deposit  in  a  poet-office,  or  in  any  post-office  or  enjoyment  of,  real  property,  tne  notice  shall 

box  regularly  maintained  by  the  government  of  also  briefly  state  the  object  of  the  action  and 

the  United  States,  one  or  more  sets  of  copies  of  give  a  brief  description  of  the  property, 

the  summons,  complaint  and  order,  and  of  the  «„,.  •-     i>--^*  «*  «*«,i^^  ^*  •..m*^^... 

fe^a^t  be  an  infant,  addreeaed  to. hie  father.  J^KltySSSt^folTorC^ 
mother  or  guardiait  or  a  person  having  the  care  rr  tk^  ™-,^„  k«  Vl-X  u,,  « -t-^^  jt  „»..  u« 
or  control  of  him  or  with  whom  he  rwides  at  a    Hi^^u*?  ^Hfi^♦i'Llfc1^^'h  "^ih 

trX'tf^^'^rZ^^tT'^.X    F-d^St'^^'Tt^MtThi  K'nof  bi 

dfcirnw'Si  h'&otewrStt&wth  S^^^'^lt«Z^L*i^2f^^'' 
reasonable  diligence  the  plaintiff  cannot  ascer-  ?^1^' ^f!  St  ti^Zn^^tfh^^-.J^lV^^' 
tain  a  place  or  places  wh^  such  defendant,  or    P^'.*«»  '"5'*^3X^'?  '^  *'*•**'  acknowlodged 

any  su^h  penjon,  probably  would  receive  matter  ^^ '»™  «fi  ^!?«*  '^  **«  "*«"»«*  ^  ''■^•^ 
«.»:...Xri»»l^Tk.U!..>.  ♦kl  ~w.»  ^ffiir  Ai^^X^    be  recorded  m  the  county  or  accompanied  with 

w'Ke'd^pSrofa.Jy^a^^S^in""^^  ^'^tS'^tl^St'lifeitTn^^  ''''"*"' 
it  appeal*  by  the  papei  on  which  the  order  was  ^rp^nJ  ir?;^V^  Jfi^^n  .V.,n  n«t  h« 
grafted  that  the  defendant  is  within  a  country  „2i.  hT-  lSZ.^nlt  tiT^.l™  «?  .^ 
with  which  the  United  States  of  America  is  at  "^^.^y  »  P*™""  '"'^er  eightem  yws  of  age 
•J^  "^  ,  "jrr  "y*!''r'  r*  "  "^  ^**  •  ^^  and,  if  made  by  a  person  other  than  the  sheriff, 
war,  or  m  a  place  with  which,  by  reason  of  the  IT-ii^ii  i^J;il-Iil7V^  «,«w«-™  vJT-Tirl  ;^ 
existence  of  Estate  of  war,  the  United  States  of  »t  shdl  *>e  ne^ssary  for  such  peraon  to  state  m 
k^^^A^^  -^  J:l:r*~/«  "lJi„V  ™  his  affidavit  of  service  his  age  or  that  he  is  more 

rears  of  age. 
icate,  admission  or  affidavit  of 

thereof ,  shall  direct  that  such  papers  be  mailed  !K7n;rrfTp.ri.S!'X^'!?n?^^^ 

to  such  officer  as  may  have  b^n  appointed  by  ^^l  ^ff^S"^,  t^fut^^ifhi  ^^n  Ct' 

the  president  of  the  United  States  of  America  to  '.^  *  certificate  or  affidavit,  that  the  person  m^- 

rTti^rJl^loJ^n  r!f  ;».«  ^wX^^J^T,^  ^ul^  ^r^^^i^  ^^9  ^^^  samc  knew  the  person  served  to  be  the 

take  possession  of  tne  property  of  alien  enemies,  ^,^L_^-.  ^^^^^.i^^.^  -.^^  j51«-:u.^  i»4.u^  «.».»»»»« 

/i;*o^r<^  *^  k;*»  o^  \xrJLuiX^^i*  rkio^w^f  ^f  n^  person  mentioned  and  descrioea  in  the  summons 

fumb  ?on  blhatf  J^hfefe'kd^t""'  "^  ^"  S^lTt"*  *'"^"»r'*  *^*  ^*  '^*  ^j*  ?* 
iiAXMM  a.,  vu  ^  an  wi  o  uii  ™c  xxom^  u.  defendant  a  copy  of  the  summons  as  well  as  de- 
Rule  61,  Time  of  pttblication  or  making  serv-  livered  such  copy  to  him. 
ice  without  the  state ;  when  senrke  complete.--  4.  A  writ  ten  admission  of  the  service  of  a  sum- 
The  first  publication  of  a  summons  in  each  news-  ™<>^.  "noports,  unless  otherwise  exi)r«sly  stated 
paper  designated  in  the  order  therefor,  or  per-  ^^^esrem  or  oth^wise  pbunly  to  be  inferred  from 
sonal  service  on  the  defendant  without  the  state  >te  contents,  that  a  copy  <rf  the  summons  was 
in  lieu  thereof,  must  be  made  within  three  delivered  to  and  left  with  the  person  signing  the 
months  after  the  order  is  granted.  For  the  admireion.  ^  .  ^ 
purpose  of  reckoning  the  time  within  which  the  5-.  ^^  pursuant  to  an  order  for  flwbstituted 
defendant  must  appear  or  answer,  service  by  service,  a  summons  be  served  withm  the  state  on 
publication  is  complete  on  the  forty-second  day  »  resident  of  the  state  or  on  a  domestic  cop- 
after  the  day  of  first  publication.  Service  with-  poration  other  than  a  mumcipal  corporation, 
out  the  stote  in  lieu  of  publication  is  complete  w  on  a  jomt-stock  or  other  unincorporated 

ten  days  after  proof  thereof  is  filed.  ?««^***'2?i  P?^  ?^   service  shaU    be  made 

by  the  affidavit  of  the  person  making  such  serv- 

Rtde  62.  Papers  to  be  filed  on  service  by  ice  showing  compliance  with  the  order,  except 

publication  or  without  the  state;  notice  to  de»  that  service  by  deliveiy  to  any  person  of  a  cooy 

xendant. — If  service  be  made  by  publication,  or  of  the  summons,  if  such  service  be  made  by  tne 

without  the  state  in  lieu  thereof,  the  summons,  sheriff,  may  be  proved  by  his  certificate, 

complaint  and  order  and  the  papers  on  which  6.  If  the  summons  be  served  p^:sonally  with- 

the  order  was  made  must  be  filed  with  the  clerk  out  the  state  the  affidavit  of  service  must  show 

on  or  before  the  day  of  the  first  publication  or  that  the  deponent  is  an  officer  or  person  author- 

the  day  of  such  personal  service.    A  notice  sub-  ized  by  section  two  hundred  and  thirty-three  of 

scribed  by  the  plaintiff's  attorney  and  directed  the  civil  practice  act  to  make  the  service,  and,  if 

only  to  the  defendant  or  defendants  thus  to  be  made  by  a  resident  or  citizen  of  this  state,  it 

served,  substantially  in  the  following  form,  the  must  show  hisplace  of  residence  and  street  num- 

blanks  bein^  prop^lv  filled,  must  be  subjoined  ber,  if  any.    The  affidavit,  if  made  without  the 

to  and  published  witn  the  summons:  state,  shall  have  annexed  tiiereto  a  certificate  of 

"To  :  The  foregoing  sum-  the  proper  official  showing  that  the  person  before 
mons  is  served  upon  you  by  publication  pur-  whom  the  affidavit  was  sworn  to  was  qualified 
suant  to  an  order  of  "  (naming  to  act  at  the  time  of  administering  the  oath, 
the  judge  and  his  official  title), ''  dated  the  7.  Proof  of  publication  of  a  summons  and  no- 
day  of  ,  19  ,  and  filed  with  the  tice  must  be  made  by  the  i^davit  of  the  printer 
complaint  in  the  office  of  the  clerk  of  or  publisher  or  his  foreman  or  principal  clerk. 
at                    .''  8.  Proof  of  deposit  of  a  summons  in  the  post- 

If  service  be  made  without  the  state  under  an  office  must  be  made  by  the  affidavit  of  the  per- 

order  for  publication  of  the  summons,  a  notice  son  who  deposited  it. 

substantially  in  the  above  form  must  be  served  9.  In  matrimonial  actions,  the  affidavit,  in 

with  the  summons,  except  that  the  words  '*  with*  addition  to  the  above  requirements,  shall  state 
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what  knowledge  the  affiant  had  of  the  identity  of  tion  or  proceeding  must  be  served  at  least  eight 
the  person  served  with  the  d^enduit  named  and  da3r8  before  the  time  named  for  the  hearing,  ex- 
how  he  acquired  such  knowledge.  The  court  cept  where  attorneys  for  the  several  parties  nave 
may  require  the  affiant  to  appear  in  coxirt  and  their  offices  in  the  same  city,  or  village,  when  n<v 
be  examined  in  respect  thereto  and,  when  serv-  tice  of  five  days  may  be  given.  But,  tne  presoit 
ice  has  been  made  dv  the  ^eri£f,  the  court  may  state  of  the  action  or  proceeding  and  sufficient 
require  the  officer  who  made  the  service  to  ap-  reason  therefor  being  shown  by  affidavit,  an 
pear  and  be  examined  in  like  manner,  and  must  order  to  show  cause,  to  bring  on  a  motion,  may 
require  him  so  to  appear  unless  there  snail  be  pre-  be  granted  by  a  court,  or  judge,  returnable  in 
sented  with  the  certificate  of  service  the  affidavit  a  less  time  than  herdnoefore  named  and  direct- 
of  such  officer  that  he  knew  the  person  served  ing  when  and  how  the  same  shall  be  served, 
to  be  the  same  person  named  as  defendant  iJi  •»,--«  _^  ^  xt  j 
the  summons  and  shall  also  state  the  source  of  .  f^^  ^\  «  P«rte  motions.— No  order  or 
his  knowledge.  judgment  shall  be  granted  ex  parte  unless  there 

10.  In  matrimonial  actions,  if  the  summons  be  shall  bepr^ented  with  the  application  therefor 
personally  served  but  a  copy  of  the  complaint  be  an  affidavit  showing  whether  any  previous 
not  served  therewith,  or  if  a  copy  of  the  sum-  apphcation  has  been  made  for  the  order  or  judg- 
mons  and  a  copy  of  the  complaint  be  delivered  ment  asked  for,  or  for  a  similar  order  or  judg- 
to  the  defendant  without  the  state,  the  certifi-  D?ent;  and  if  there  has  been  a  previous  ^pbca- 
cate  or  affidavit  proving  service  shall  state  ^on,  to  what  court,  or  judge,  it  was  made  and 
affirmatively  in  the  body  thereof  that  the  re-  the  determination  made  thereof,  apd  what  new 
quired  notice  was  written  or  printed  on  the  face  ^^^  "  .^Vt  ^  shown  upon  such  subsMuent 
of  the  copy  of  the  summons  delivered  to  the  do-  application  that  were  not  previously  shown, 
fendant  ^^'  *  failure  to  oompljr  with  the  provisions  of 

11.  The  provisions  of  this  rule  relating  to  the  ^^  rule,  the  order,  or  judgment,  made  on  such 
summons  shall  apply  to  a  notice  or  other  paper  subsequent  apphcation,  may  be  vacated. 

accompanying  the  summons.  w^-aow^sv^^**.         i 

Rme62.  Motion  based  on  defect  orirregnUtf- 

TITLE  9  ity.— When  a  motion  is  based  upon  a  mistake, 

omission,  defect  or  irregularity^  the  notice  or 

Appearance  order  to  show  cause  shall  specify  the  mistake. 

Rule  55.  Authority  for  appeanmoe  of  attorn^  in  real  omission,  defect  or  irregularity  claimed, 
property  action. 

56.  Subatitution  of  attorn^.  Rulc  63.    Mottons;  where  made-— Motions 

Rule  S6.  Authority  for  appearance  of  attorney  shall  be  made  as  follows : 

in  real  property  action. — ^In  any  action  affecting  1.  A  motion  on  notice  in  an  action  in  the  su- 

real  propCTty  where  a  non-resident  defendant  preme  court  must  be  made  within  the  judicial 

appears  by  attorney,  the  attomev  must  file  with  district  in  which  the  action  is  triable  or  in  a 

the  clerk  written  authoritv  for  his  appearance,  county  adjoining  the  county  in  whidi  it  is  tri- 

duly  executed  and  acknowledged  as  a  deed  to  be  able. 

recorded,  and  must  serve  a  copy  thereof,  or  no-  2.  Where  the  action  is  triable  in  the  first  or  the 

tice  of  such  filing,  on  the  plaintiff's  attorney  eigth  judicial  districts,  the  motion  must  be 

with  his  notice  of  appearance,  or  within  twenty  made  in  the  district  where  the  action  is  triable; 

days  thereafter.  and  a  motion  on  notice  cannot  be  made  in  tiie 

In  such  an  action,  a  defendant,  at  any  time  first  district  in  an  action  triable  elsewhere, 

before  answering.may  apply  to  the  court,  on  no-  3.  The  last  two  subdivisions  do  not  apply  to  a 

tice  accompanied  by  an  affidavit  showing  that  case  where  it  is  speciall}r  prescribed  by  law  that 

evidence  of  such  authority  has  not  been  served  a  motion  may  be  made  in  the  county  where  the 

on  him^  for  an  order  directing  the  attorney  for  applicant  or  other  person  to  be  affected  thereby 

the  plaintiff  to  produce  evidence  of  his  authority  or  the  attorney  resides. 

to  begin  the  action.   On  such  motion,  a  request  4.  Unless  otherwise  ordered,  contested,  mo- 

in  writing  to  the  plaintiff's  attorney  from  the  tions  shall  not  be  heard  at  a  ^edal  term  held  at 

plaintiff,  or  his  agent,  to  bepin  the  action,  or  any  the  time  and  place  wi^  the  trial  term,  except 

ratification  in  writing  of  his  action  on  behalf  of  in  an  action  on  the  calendar  for  trial  at  such  term, 

the  plaintiff^  shall  be  presumptive  evidence  of  and  in  which  the  hearing  of  the  motion  is  neces- 

such  authority.  sary  for  the  disposition  of  such  action.    But 

Rule  56.    Substitutton  of  attorney.    An  at-  ^^  imitation  of  this   subdivision  shall  not 

tomey  may  be  changed  by  the  order  of  the  court  ^J^^J  ^''V^J'ftn^TU^^  "J^™  ""i" 

OT  a  iudge  thereof  on  the  consent  of  the  party  S^*^^,i!'S'hf£5?                             *^™'  "" 

and  tjie  attomey^^^^^^^^  5.^«^e  &^  jiSik^^  district,  aU  motions 

or  attorney  on  notice  and  on  such  terms.as  shall  ^^^  ^^  ^^^.^^  ^  ^  ^^^  ^^  ^ j  ^  ^^^  ^ 

^  1^^^'  show  cause  must  be  returnable  at  the  special 

TITLE  10  term  for  the  hearing  of  litigated  motions,  exca>t 

Motions  where  the  special  rules  of  the  first  judicial 

saoQons  district  shall  require  such  motion  to  be  made 

Rule  60.  Time  of  notice  of  motion.  at  some  Other  term  of  the  court. 

6i!  Ex  parte  motions.  ^        .       ,   .  6.  Except  in  the  first  judicial  district,  a  mo- 

63*  M*^ti°SJ^^r?'miSf*""''*"^  *'^^  ^^^  ^®  ^^^  '^  *^y  county  in  the  district 

64.*  Aiu^^ngaffidavits on  motion.  in  which  is  situated  the  county  where  the  action 

65*.  Pftpers  on  motion.  is  triable,  or  in  a  ooimty  in  any  other  district 

67.*  SiSIrfCT  of  m^on.  adjoining  the  county  in  which  it  is  so  triable. 

Rule  60.    Time  of  notice  of  motion. — ^Unless  Rule  64.    Answering  affidavits  on  motion. — 

otherwise  provided,  notice  of  a  motion  in  an  ao-  If  a  notice  of  motion  be  searved  at  least  ten  days 
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an  the  hearing  thereof,  it  may  contain  a  dispensed ' 

uirement  that  ^davits  to  be  used  in  answer-  the  order 

the  motion  must  be  served  at  least  five  days  coits.    Thi 

ore  the  hearing,   and,   in   such   case,   such  leas  the  mi 

weriog  affidavits  must  be  so  served,  or,  if  order  is  sii 

wering  affidavits  be  not  so  served  they  shall  court  at  in 
be  read  in  opposition  to  the  motion,  unless 

court,  for  good  cause  shown,  shall  otoerwise  Kul»  78. 

wt.     When   such   answering  affidavits  are  ^  °^°'' 

/ed,  the  moving  party  may  serve  affidavits  in  L'J'^*'^.*,^ ' 

ly  tJiereto  at  least  two  days  before  the  hear-  m™,  F'^J, 
shall  be  fill 
shall  be  a  | 

tnleSC.  Papers  on  mo  tion. — Thepartymak-  was  made. 
a  motion  shall  furnish  the  papers  necessary 

the  consideration  of  the  questions  involved  _J^ 

ept  where  such  papers,  or  copies  thereof,  are  Wiere  mol 

he  possession  of  the  opposite  party,  when  they  papers  on 

U  be  produced  by  the  latter  on  notice  served  ™le  to  be 

b  the  motion  papers.      When  a  motion  is  county  oil 

de  in  ao  action,  the  pleadings  therein  shall  ^e,  unl. 

ays  be  deemed  before  the  court.  deliver  to  I 
affidavits  i 

tale  ee.    Default  on  motion.— If  the  party  motion,  w 

king  a  motion  fail  to  appear,  the  motion  shall  aoy^  ^^  t 

denied  on  filing  a  copy  of  tlie  papers  served  P*'^^'**,' 

I  costs  may  be  imposed.    If  a  partj'  does  not  '*"'f^  "^* 

lose  a  motion,  or  shall  fail  to  furnish  the  pa-  tered  in  t 

B  donanded  on  due  notice,  the  moving  partv  thereafter; 

JI  be  entitled  to  the  orderor  relief  demandeiC  asirr^ula 

proof  of  due  service  of  the  notice  or  order  to  Bni«  74 

iw  cause  and  papers  required  to  be  served  by  -.5^  »! 

1,  unless  the  court  or  judge  direct  otherwise.  "5""^ 

Its  may  be  awarded  in  the  discretion  of  the  ?i  ? l5  '' 

irt  or  judge.    This  rule,  so  far  as  it  permits  a  131.  _« 

gment  by  default  or  by  the  consent  of  the  ?  „rJJr 

'erse  party,  shall  not  extend  to  a  matrimo-  '""'•f'™™ 

>'«=''<»'■  ^M^, 

lule  67.  Trinafer  of  motfoo.— If  notice  of  a  'f  the  cour 
tion  be  given  or  an  order  to  show  cause  be  re- 
liable before  a  judge  who,  at  the  time  fixed 
the  motion,  is  or  will  be  absent,  or  unable 

any  otho'  cause  to  hear  it,  the  motion  may  An 

trsjisferred  bv  his  order^  made  before  or  at  „  1,  ™    .. 
■  time  when  the  motion  is  to  be  made,  or  by 

;  written  stipulation  of  the  attom^s  for  the  si.  Pn 

rtiea,  to  another  judge  before  whom  it  might  "  g-  Oii 

re  been  made.  •*■  **" 

84.  IM 

TITLE  11 

Rule  80 

Orders  wairantto 

l»Ta  FotiDODdnHttlemeDt  of  order.  attorney  t 

71.  niiaf pkpenonHiUyof ardDT.  anordero 

TS.  OpinloBDDirwitiDi  order.  days  afte] 

73.  Entry  of  papen  in  «Mnty  other  than  when  Tn%.juu.  nt 

Ti.  EtuoUilK  ud  doeketlns  order  In  eertkin  i—t».  affidavit,  I 

Role  TO.    Form  and  resettlement  of  order. —  vacated  b 

memorandum  of  the  determination  of  a  mo-  foj.  proper 

n,  together  with  a  recital  of  the  papers  used  q^  affi<]avi 
;reon,  indorsed  on  or  appended  to  the  motion 

pers  and  signed  by  the  court  or  judge,  shall  Role  81 

istitute  the  order;  but  nothing  herein  con-  baflonan 

ned  shall  prevent  the  court  troro  making  an  arrest  in  s 

ler,  either  originally  or  on  an  application  for  and  circui 

lettlement,  in  more  extended  form.    Any  or-  bail  to  be 

rmaybesigned  with  the  judge's  usual  signa-  _  ,    „ 

re  or  initials.  R«l«  M 
tents. — Ai 

Role  71.    Filing  papers  on  entry  of  order. —  be  subecri 

hen  any  order  is  entered,  all  the  papers,  used  taining  tt 

readon  the  motion  on  either  side,  shall  be  filed  court,  shi 

.  .tb  the  clei^,  unless  already  on  file  or  filing  be  must  reqi 


Rules  83-d3 


CX)URT  RULES 


Rule 


party  a^inst  whom  it  is  directed,  if  found 
within  his  count v,  to  hold  him  to  bail  in  a 
specified  sum,  and  to  return  th6  order,  with  his 
proceedings  thereunder,  as  prescribed  by  law. 

Rule  83.  Application  to  vacate  order  of  arrest, 
reduce  bail  or  increase  security. — Except  where 
an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant  arrested  may  apply,  at  any 
time  Defore  finaliudgment,  or  if  he  was  arrested 
within  twenty  aays  before  nnal  judgment,  at 
auy  time  within  twenty  days  after  the  arrest,  to 
vacate  the  order  of  arrest;  or  to  reduce  the 
amount  of  bail;  or  to  increase  the  security  given 
by  the  plaintiff;  oi  for  one  or  more  of  those  forms 
of  relief,  together,  or  in  the  alternative.  In  a  case 
where  tne  order  of  arrest  can  be  granted  only  by 
the  court,  a  like  application  may  be  made,  at 
any  time  within  twenty  days  after  the  arrest, 
and  an  application  to  increase  the  security  given 
by  the  plaintiff  mav  be  made  at  any  time  before 
final  judgment.  This  rule  shall  not  apply  to  an 
application  to  vacate  the  order  on  the  ground 
that  the  complaint  fails  to  set  forth  a  cause  of 
action  in  which  an  arrest  is  authorized  or  an 
allegation  essential  to  an  arrest. 

Rule  84.  Issuance  and  attestation  of  war- 
rant of  attachment. — A  warrant  of  attachment  ,       ,  .  _ 

against  property  must  be  subscribed  by  the  Each  separate  cause  of  action,  counterclaim  or 

plaintiff's  attorney,   and,  except  where   it   is  defense  shall  bo  separately  stated  and  numbered, 

granted  by  the  court,  by  the  judge.    If  panted  and  shall  be  divided  into  paragraphs  numbered 

y  the  court,  the  warrant  may  be  subscribed  by  consecutively,  each  as  nearly  as  may  be  con- 

the  judge  holding  the  term  or  may  be  issued  by  taining  a  separate  allegation.    The  allegations 

the  clerk,  pursuant  to  order,  under  the  seal  of  contained  in  a  separately  numbered  paragraph 

the  court.    Where  it  is  subscribed  by   such  of  one  cause  of  action,  coimterclaim  or  d^ense 

judge,  the  failure  to  enter  an  order  therefor  shall  may  be  incorporated  as  a  whole  in  another 


TITLE  14 
Pleadings 

Formal  requiremento  of  plead!  nt»- 

Pleadings;  now  subwribed. 

Condi tion«  precedent;  how  pleaded. 

Pleading  by  or  againat  corporation. 

Instrument  for  pasrment  of  money;  how  pleaded. 

Pleading  judgment  or  determination. 

Pleading  m  boel  and  slander. 

Pleading  in  action  for  slander  of  a  woman. 

Private  statute;  how  pleaded. 

By  whom  verification  made. 

Form  of  affidavit  of  verification. 

Service  of  amended  pleading. 

Motion  to  o<»rect  pleading. 

Strilcing  out  matter  contained  in  a  pleading. 

Sham  or  frivolous  answer  or  reply. 

Motion  addressed  to  pleading. 

Motion  for  judgment^  when  the  defect  appears 

on  face  of  complaint. 
Motion  for  judgment:  when  the  defect  does  not 

appear  on  face  of  com[riaint. 
Determination  of  the  motion. 
Plaintiff's  motion  on  the  answer. 
PlaintiflTs  motion;  when  defect  does  not  appear 

on  face  of  answer. 
Motion  on  reply. 
Motion  for  judgment  on  the  pleadings  after 

issue  joined. 
Summary  Judgment. 

114.  Partial  judgment. 

115.  Cost  on  motion  for  ImU  of  particulars. 

116.  Verification  of  bill  of  particulars. 

Rule  90.  Formal  requirements  of  i^eadings. — 


90. 

91. 

92. 

93. 

94. 

95. 

96. 

97. 

98. 

99. 
100. 
101. 
*102. 
103. 
104. 
105. 
106. 

107. 

108. 
109. 
110. 

111. 
112. 

113. 


not  invalidate  the  warrant. 


TITLE  13 
Extension  of  Time 

Rule  85.  Affidavits  to  be  served  with  order  of  extension. 

86.  Extension  of  time  to  answer  in  action  on  note,  etc. 

87.  Additional  extension  of  time  to  plead. 

88.  Affidavit  on  extension  of  time  to  answer  or  reply. 


cause  of  action,  counterclaim  or  defense  in  the 
same  pleading  oy  reference  without  otherwise 
repeating  them.  Denials  of  facts  alleged  in  the 
complaint  or  in  an  answer  and  denied  by  reply 
must  not  be  repeated  nor  incorporated  in  a  sepa- 
rate defense  or  counterclaim.  Any  fact  once 
denied  shall  be  deemed  denied  for  all  purposes 
of  the  pleading. 


Rule  ^91.     Pleadings;  how  subscribed.— A 

Rule  86.   Affidayito  to  be  serred  with  order  of  pleading  must  be  subscribed  with  the  name  of 

extension.— Copies  of  all  affidavits  used  on  an  ^^^  attorney  for  the  party  or  of  the  party  if  ap- 

application  for  an  order  extending  time  must  be  pea"J^8  ^^  person. 

served  with  a  copy  of  the  order.  u..!^  ao     r*     ^ims                j     *  u        t     ^  ^ 

^^  Rule  92.   Conditions  precedent;  how  ftleaded. 

Rule  as.   Extension  of  time  to  answer  in  ac-  IV^^.^^^'^K  the  performance  of  a  condition  pre- 

tion  on  note,  etc.-In  an  action  brought  upon  a  f^^^^  ^^  *  contract  it  is  not  necessary  to  state 

promissorj'  note,  or  other  written  evidenVe  of  ^he  facts  constituting  performance    but   the 

debt  for  the  unconditional  payment  of  money,  ^!^J!^^l  l*tf  '"^  «^^^*1  ^'P?*  *K^«'  Z^^^ 

pavable  on  demand,  or  at  a  specified  time,  no  Rf"^"  J*^P°^  ^f  represents,  duly  performed  all 

order  extending   the  time   to  plead  shall  be  the  conditioas  of  such  contract  on  his  part, 
granted  without  notice  of  at  least  two  days  to 


the  plaintiff's  attorney. 
Rule  87.    Additional  extension  of  time  to 


Rule  98.  Pleading  by  or  against  corpoimtion.— 

1.  In  an  action  by  or  against  a  corporation,  the 

complaint  shall  state  that  a  plaintiff  or  defend- 

1     .1      uru       xu    i.-       ^  1     J-        *^t,  as  the  case  may   be,  is  a  corporation, 

plead.-Where  the  time  to  serve  any  pleadmg    whether  domestic  or  foreign,  and  if  tfc  latter 

has  been  extended  by  stipulation,  or  onler,  no    ^he  state,  country  or  goveminent  by  or  unde^ 

urther  extension  shal  be  granted  by  order,  un-    ^^ose  laws  it  was  crea^. 

ess  at  l(^t  two  days  notice  of  the  application        2.  In  such  an  action,  the  plaintiff  need  not 

therefor  has  been  given  to  the  adverse  party.  p^^e,  upon  the  trial,  tW  existence  of  the  eorw 


Rule  88.    Affidavit  on  extension  of  time  to 
answer  or  reply. — A  defendant's  time  to  answer, 


poration,  unless  the  answ«-  is  verified  and  con- 
tains a  specific  allegation  that  the  plaintiff,  or 
the  defendant,  as  the  case  may  be,  is  not  a  cor- 


or  a  plaintiffs  time  to  reply  to  a  counterclaim,  poration. 
shall  not  be  extended  unless  the  party  applying        3.  In  such  an  action,  any  mistake  in  the  state- 

for  the  same  shall  present  an  affidavit  showing  ment  of  the  corporate  name  is  waived,  anless 

merits  in  support  of  such  extension.  the  misnomer  is  pleaded. 


IMS 


RULES  OF  CIVIL  PRACTICE 


Rules  94-10^  • 


4.  The  provieioBs  ol  this  rule  shall  apply  to  a 
proceeding. 

Rule  94.  InstmniMit  for  payaent  of  BMMMy; 
how  pleaded. — Where  a  cause  of  action,  ddense 
or  counterclaim  is  founded  upon  an  instrument 
for  the  payment  of  money  only,  the  party  may 
set  fortn  a  copy  of  the  instrument  and  state 
that  there  is  due  to  him  theteon  from  the  ad- 
verse party  a  specified  sum  which  he  claims. 
Such  an  aUegation  is  equivalent  to  setting  forth 
the  instrument  acccmling  to  its  legal  effect. 

Rule  95.  PleacCng  judgment  or  detennina- 
tioa.— j-In  pleading  a  judgment  or  other  deter- 
mination of  a  court  or  offiev  of  special  jurisdio- 
tioiL  it  is  not  necessary  to  state  the  facta 
conferring  jurisdiction,  but  the  judgment  or  d^ 
termination  may  be  stated  to  have  btem  duly 
given  or  made. 


Rule  96.   Pleading  in  Ubsl  and  abuider,— In 

an  action  for  libel  or  slander,  it  is  not  necessary 
to  state  in  the  complaint  any  extrinsic  fact  for 
the  purpose  of  showing  the  application  to  the 
plaintiff  of  the  defamatory  matter,  but  the 
plaintiff  may  state  in  general  tains  that  such 
matter  was  published  or  spoken  ooneeming  hfcn. 


Rule  97.  Pleading  in  action  for  sUadtr  ol  a 
wovian. — In  an  action  of  slander  brought  by  a 
woman  for  words  imputing  unchastity  to  her,  it 
is  not  necessary  to  allege  or  prove  special  dam- 


Rule  98.  Private  statute;  how  ^eaded. — In 
pleading  a  private  statute  or  a  right  derived 
therefrom,  it  is  sufficient  to  designate  the  statute 
by  its  chapter  number,  year  of  passage,  and 
title,  or  in  some  other  manner  with  convenient 
certainty. 

Rule  99.  By  whom  verification  made. — ^The 
verification  of  a  pleading  must  be  made  by  the 
affidavit  of  the  party,  or,  if  there  are  two  or 
more  parties  united  in  interest  and  pleading  to> 
gether,  by  at  least  one  of  them  who  is  ac- 
quainted with  the  facts,  exce|)t  as  follows: 

1.  If  the  party  be  a  domestic  corporation,  the 
verification  must  be  made  by  an  officer  thereof 
which  shall  be  deemed  a  verification  b>  the 
party. 

2.  If  the  people  of  the  state,  or  a  public  officer 
in  their  behalf  ,De  the  party,  the  verification  may 
be  made  by  any  person  acquainted  with  the 
facts. 

8.  If  the  party  be  a  foreign  corporation,  or  be 
not  within  the  county  where  the  attorney  has 
his  office;  or  if  there  are  two  or  more  parties 
united  in. interest  and  pieadinf^  together,  where 
none  of  them  acquainted  with  the  facts  is 
within  that  county;  or  if  the  action  or  defense  be 
foonded  upon  a  written  instrument  for  the  pay- 
ment of  money  only  which  is  in  the  possession  of 
the  agent  or  die  attorney;  or  if  all  the  material 
allegations  of  the  pleading  be  within  the  personal 
knowledge  of  the  agent  or  the  attorney,  the  ver- 
ification may  be  made  by  such  agent  or  attorney. 

Rule  100.  Form  of  affidavit  of  verification. — 
The  affidavit  of  verification  must  be  to  the  effect 
that  the  pleading  is  true  to  the  knowledge  of 
the  deponent,  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief, 
and  that  as  to  those  matters  he  believes  it  to  be 
true.    If  it  be  made  by  a  person  other  than  the 


party,  he  must  set  forth  in  the  affidavit  the 
grounds  of  his  beli^  as  to  all  matters  not  stated' 
upon  his  knowledge  and  the  reason  why  it  is  not 
made  by  the  party. 

Rule  101.  Service  of  amoided  plaaduig. — ^If  < 
a  pleading  be  amended,  a  copy  therec^  must  be 
served  on  the  attorney  for  the  adverse  party. 
A  failure  to  answer  the  amended  pleading, 
within  twentv  da^s  thereafter,  has  the  same 
effect  a6  a  liice  failure  to  answer  the  original 
pfeading. 

Rule  102.  Motion  to  cMrect  frfaadiag. — If 
any  matter  contained  in  a  pleading  be  so  in- 
ddmite,  uncertain  or  obscure  that  the  preciss 
meaning  or  application  thereof  is  not  apparent, 
or  if  thcffe  be  a  misjoinder  of  parties  plaintiff,  or 
a  defect  of  parties  plaintiff  or  defendant,  or  if 
causes  of  action  be  improperly  united,  the  court 
may  order  the  party  to  serve  such  anaended 
pleading  as  the  nature  of  the  case  may  require. 

Rule  103.  Striking  out  matter  cantalned  in  a 
pleading. — If  any  matter,  contained  in  a  pleaii- 
mg,  be  sham,  fnvolous,  irrelevant,  redundant, 
repetttioiM,  unUecessai^;  impertinent  or  scanda- 
k>us  or  may  tend  to  prejudice,  embarrass  or  delay 
the  fair  trial  of  the  action,  the  court  may  order 
such  matttf  stricken  out,  in  which  case  the 
pleading  will  be  deemed  amended  accordingly,  or 
the  court  may  order  an  amended  pleading  to  be 
served  omitting  the  objectionable  matter. 

Rule  104.  Sham  or  iilrototia  answer  or  replf  • 
— If  an  answo*  or  reply  be  sham  or  frivolous  the 
court  may  treat  the  pleading  as  a  nullity  and 
|pve  judgment  accordingly,  or  allow  a  new  plead- 
ing to  be  served  upon  such  terms  as  the  court 
deems  just. 

Rule  lOi.  Motion  addressed  to  pleadfaig. — 
A  motion  under  rules  one  hundred  and  two,  one 
hundred  and  three  or  one  hundred  and  four 
must  be  noticed  within  twenty  days  from  the 
service  of  the  pleading  to  which  the  motion  is 
addressed.  The  time  to  make  such  motion  shall 
not  be  eitended  unless  notice  of  at  least  two 
days  of  an  application  for  such  extension  be 
given  to  the  adverse  party. 

Rule  100^  Motion  for  judgment;  when  the 
dofact  ttpoars  on  face  of  complaint— Within 
twenty  days  after  the  service  of  the  complaint, 
the  defendant  may  serve  notice  of  motion  for 
judgment  dismissing  the  complaint,  or  one  or 
more  causes  of  action  stated  therein,  where  it  ap- 
pears on  the  face  thereof : 

1.  That  the  court  has  not  jurisdiction  of  the 
person  of  the  defendant. 

2.  That  the  court  has  not  jurisdiction  of  the 
subject  of  the  action. 

3.  That  the  plaintiff  has  not  legal  capacity  to 
sue. 

4.  That  there  is  another  action  pending  be- 
tween the  same  parties  for  the  same  caUse. 

5.  That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Rule  lOT.  Motion  for  Judgment;  when  tlie 
defect  does  not  appear  on  face  of  complaint — 
Within  twenty  days  after  the  service  of  the  com- 
plaint, the  defendant  may  serve  notice  of  mo- 
tion for  judgment  dismissing  the  complaint,  or 
one  or  more  causes  of  action  stated  therein,'  on 
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Rules  108-116                                      OOURT  RULES 

the  complaint  and  affidavit  stating  facts  tend-  That  there  is  another  action  pending  between 

ing  to  show :  the  same  parties  for  the  same  cause. 

1.  That  the  court  has  not  jurisdiction  of  the  3.  That  there  is  an  existing  final  judgment  or 
person  of  the  defendant.  decree  of  a  court  of  competent  jurisdiction  ren- 

2.  That  the  court  has  not  jurisdiction  of  the  dered  on  the  merits  determining  the  same  catxse 
subject  of  the  action.  of  action  between  the  parties. 

3.  That  the  plaintiff  has  not  legal  capacity  to  4.  That  the  claim  or  demand  set  forth  in  the 
sue.  counterclaim  has  been  released. 

4.  That  there  is  another  aption  pending  be-  6.  That  die  contract  on  which  the  cause  of 
tween  the  same  parties  for  the  same  cause.  action  alleged  in  the  counterclaim  is  unenforce- 

5.  That  there  is  an  existing  final  judgment  or  able  under  the  provisions  of  the  statute  of  frauds, 
decree  of  a  court  of  competent  jurisdiction  ran-  Rule  one  hundred  and  eight  shall  apply  to  the 
dered  on  l^e  merits,  determining  the  same  cause  determination  of  the  motion. 

of  action  between  the  parties.  •*,---,..                  •*«.... 

6.  That  the  cause  of  action  did  not  accrue  ^  R«le  111.  Motion  on  repl7.--Within  ten 
within  the  time  limited  by  law  for  the  com-  days  after  service  of  a  reply,  the  defendant 
mencement  of  an  action  thereon.  m*y  move  to  strike  out  the  reply,  or  a  s^rarate 

7.  That  the  cUim  or  demand  set  forth  in  the  defense  therein,  on  the  ground  that  it  is  m- 
complaint  has  been  released.  sufficient  m  law  upon  the  face  th««of . 

8.  T^at  the  contract  on  which  the  action  is  j^^  ^^    ^^     for  judgment  on  the  plead- 

"'T^^'^e'l^f  action  did  not  accrue  E^o^^^^Ve?  ^K^^ 

^'  tion. 

Rule  108.    Detenntnation  of  die  motion.—If  p  ,    ---      ««««•*•  it^Aa^^*^     wk-.«  .« 

the  pUintiff  on  the  hearing  of  a  motion  specified  *'"•  >"•     Swn»«7  .Jiidgniwit.— Wh^  an 

S  tEe^Ust  rule  shall  proi^t  affidavits  ^ying  S^^Hdl^XTm  Jli'^^     ^"^  '"^""^ ""  "**'  "^ 

the  facts  aUegedbythedefendant  or  shall  sUte  ^'V^^^^ ^^ ^^  \mr.U^  u^^^  ^ 

facts  tendinTto  otviate  the  objection,  the  court  „  J'^iti^'nf^'  ^''^"^ ""'  '"^^^'^^  '^^^  "^ 

may  hear  and  determine  the  same  and  grant  the  ""J  7m,'JLio*^#  t^^  .  ^^*^  «,.« . 

motion,  and  in  its  discretion  aUow  the  plaintiff  .h^^^*i^'*S?5^ii'^^^^^                    5„H™.t>. 

meid  the  complaint  upon  such  terms  as  are  ^®  ^?^.^^  °^*y  ^^  s*^^^  ^^-^  ^^  Lodgment 

;  or  it  may  direct  that  the  questions  ol  fact, 

ch  shall  be  clearly  and  succinctly  stated  in 

&°S^lJS.St*r&'2J*r'^^J;  r'-P  the  amoWt  cy med  and  his  belW  tbyu 

in  Its  discretion  may  allow  Uie  same  f f^te  *»  be  ^  ^      '           j^  deemed,  by  the  judge  hear- 

alleged  in  the  answer  as  a  defense.    If  the  ob-  ;„„ ti:ri!^,T:r^i£:;„rn«Ti»;^^ 

je<^mi  be  made  to  some  of  the  causes  of  action,  ">«  ">«  '"•'*'«'''  sufficient  to  entiUe  him  to  defend. 


to  amend  the  complaint  upon  such  terms  as  are  ^^Lr?:^!^"'  ""L"  Hnn  ^  Z^.tR^iTt 

iuat:  or  it  may  direct  that  the  quntioos  at  fact,  ??*«?<?  ^**'V.  motion,  and  the  affidavit  of 

fe  shalTh^  ffiylSl  suSuy  rtated  in  feP^^f.^^  »^^*^°?,°??f,K?.^!ir^i^^^ 

onler,  be  tried  by  a  jury  or.r^eree,  the  find-  f^^^A^'J'f^rA^S^'^Ttflt^^.^. 


practice.  plaintiff  may  have  final  judgment  forthwith  for 

Rule  109.  Plaintiff's  motion  on  the  answer.—  ^  ?"f*^  ^^  ^*?  claim  as  such  drfoise  does  not 

wZn  ten  d^tXr  thence  of  an  answer,  S?l'^^^!i^^^^^ 

the  pUintiff  may  serve  notice  of  motion  to  dis-  ^^  ^"«^'  ^^  ^^  *^*.»^°  °^*y  ^  severed, 
miss  a  counterclaim  or  strike  out  a  defense  con-        ^^^  115^    qq^^  ^^n  motion  for  bill  of  partio* 

Sisting  of  new  matter  contained  therein,  where  ulafB-— If  a  bill  of  particulars  be  dwected,  as 

one  or  more  of  the  foUowmg  defects  appear  on  provided  in  section  two  hundred  and  forty- 

the  face  thereof :  .  .        ,.  ..        ^  ..  seven  of  the  civil  practice  act,  the  court  or 

1.  That  t^e  court  hap  not  jurisdiction  of  the  judge,  in  the  order,  may  impose  costs  of  the  mo- 
subje;^  of  the  w)unterclaim.  tion,  where  a  request  for  delivery  of  the  bill  has 

2.  That  the  defendant  has  not  legal  capacity  previously  been  made  but  not  complied  with, 
to  recover  on  the  counterclaim. 

3.  Th^t  there  is  another  action  p^ding  be-       Rule  116.    Verification  of  bill  of  ptftkniars. 
tween  the  same  parties  for  the  same  cause.  — If  a  pleading  be  verified,  a  bill  ^  particulara, 

4.  That  the  counterclaim  is  not.  one  which  directed  to  be  allowed,  also  must  be  verified  in 
may  be  properly  interposed  in  the  action.  like  manner  as  a  copy  of  an  account  is  required 

5.  That  tne  counterclaim  does  not  state  facts  to  be  verified  by  the  provisions  of  asotSon  two 
sufficient  to  constitute  a  cause  of  action.  hundred  and  forty-six  of  the  eivil  practjoe  act. 

6.  That  the  defense  consisting  of  new  matter 

is  insufficient  in  law.  TITLB  16 

Rule  110,    Maintirs  «<>t*^niJ[^«*  jjjf^f*  Depositions  to  be  used  within  the  State 

does  not  appear  on  face  of  answer. — ^Within  *^  «! 

ten  days  after  the  service  of  the  answer,  the  R«l«}20.  Dep«dtiontobeiMedoamotioj^^: 
plaintift  miiy  serve  notice  of  motion  for  judgment  Ig;  J^Sfca^^^c^a^^X^^/^^^^ 

dismissing  a  counterclaim  on  the  pleadings  ana  128.  Proof  on  appUoation  for  arder  to  parpatuato 

an  affidavit  tending  to  show:  ,,^  vf.^*S?J"^I**%*****^- 

r.  That  the  court  has  not  jurisdiction  of  the  \U:  ^S^J^SSTtodTo-tiooatobafiW. 

subject  of  the  counterclaim .  ia&  SenrioeandaaltlfimeBtoCiatamcatoritta. 


RULES  OF  CIVIL  PRACTICE  Rules  120-1^ 

IMU 127.  Time  uid  plmoe  qi  takinc  tflitimony:  ftdioiira-  taken  by  dqx)(sition  for  use  in  an  action  about  to 

128.  P»iHS?to*;uthor«e  officer  or  person  to  proceed  ^  brought  in  a  court  ofrecoid,  the*  applicant 

with  ezamimttion.  shall  present  to  the  court  in  which  the  action 

JS-  Maiin«oftddn«te»iimoiiyby,dei)ojBtion.  may  be  broui^  an  affidavit  setting  forth  the 

130.  Speaia^p^jrio^  m  to  depcUon.  taken  with-  ^^^"^  ^j  ^^  controvei^  which  is  «cpected  to 

181.  Provieioni  relating  to  letiim  and  fiBnc  ol  dep-  be  the  Subject  of  the  action  and  the  circumstan- 

oaitiona  and  papers  from  witboui  the  oes  which  render  it  necessary  for  the  protection 

182.  Whe^d^ositions  are  to  be  filed  and  kepi.  ^f  the  apph cant's  righto  that  the  witness's  testi. 

188.  When  deposition  taken  without  the  state  may  mony  be  perpetuated, 
be  suppressed. 

Ruls  184.    Motioii  to  vacate  notice. — ^If  a 

Rule  120.  Deposition  to  be  used  on  motion.—  party  on  whom  a  notice  to  take  testimony  by 
Where  a  party  intends  to  make  or  oppose  a  mo-  deposition  is  served  shall  move  to  vacate,  modify 
Uon  m  a  court  of  record  and  it  isnecessaiy  for  or  limit  the  same,  he  shaU  specify  in  his  notice 
him  to  have  the  affidavit  or  deposition  of  a  per-  of  motion  the  grounds  of  the  motion,  and  may 
son  not  a  party  to  use  on  the  motion,  the  court  support  the  same  by  affidavit,  whicn  shall  be 
or  a  judge  authorised  to  make  an  order  in  the  served  with  the  notice  of  motion.  If  the  court 
case  may  make  an  order  appointing  a  referee  to  or  judge  who  heara  the  motion  shall  deem  that 
take  the  deposition  of  such  peison.  The  order  the  testimony  sought  to  be  taken  is  not  mate- 
must  be  founded  on  proof  by  affidavit  that  the  n^l  or  necessary  for  the  party  who  served  the 
applicant  intends  to  make  the  motion,  or  that  notice,  or  for  any  reason  that  tie  interesto  of 
notice  of  a  motion  has  been  ^en  which  the  ap-  justice  would  not  be  subsoved  by  such  exam- 
plicant  intends  to  oppose.  The  affidavit  must  mation,  an  order  may  be  made  vacating  and  set- 
specify  the  nature  of  the  action  and  must  show  ting  aside  the  notice  to  take  the  testimony  or  lim- 
that  the  deposition  is  necessary  thereon  and  iting  the  scope  of  the  examination.  If  the  court 
that  such  person  has  i  efused  to  make  an  affi-  or  judge  shaU  deem  that  the  testimony  ^ould  be 
davit  of  the  facts  which  the  applicant  verily  be-  taken  at  a  time  or  place,  or  before  a  person, 
lieves  are  withm  his  knowledge.  One  day  s  no-  other  than  4>ecified  in  the  notice,  an  order  may 
tice  of  such  application  must  be  given  to  the  be  inade  fixing  a  different  time  or  place  for  the 
attorney  for  each  party  who  has  appeared  in  the  taking  of  the  testimony,  and  designating  some 
action.  The  person  to  be  examined  may  be  other  person  to  take  the  same,  and  imposing 
subpoenaed  and  compelled  to  attend  as  on  a  reasonable  terms  or  conditions, 
trial  and  may  be  cross-examined  by  the  party  on 

whose  attorney  the  notice  has  been  served.  The  Rule  125.    Certain  papers  relating  to  deposl- 

deposition  must  be  tiUcen  by  question  and  an-  tions  to  be  filed. — ^A  stipulation  that  testimony 

swer  and  be  subscribed  by  the  witness  and  must  be  taken  by  deposition  snail  be  filed  in  the  office 

be  delivered  to  the  attorney  for  the  party  who  of  the  clerk  before  any  proceedings  are  taken 

procured  the  order  unless  such  order  provides  a  thereunder^  unless  the  testimony  is  to  be  taken 

different  disposition  thereof.  on  written  mterrogatories  only  and  the  interrog- 
atories are  settled  oy  the  stipulation  and  made  a 

Rule  121.   Notice  ol  taking  testimony  by  dep-  part  thereof.    If  an  order  to  take  testimony  b^ 

osition. — ^The  notice  of  taking  testimony  by  deposition  be  made  by  a  judge,  out  of  court,  it 

deposition  shall  contain  the  title  of  the  action  must  be  ent^ed  in  the  office  of  the  clerk, 
and  be  subscribed  with  the  name  and  address  of 

Uie  person  giving  the  same  and  shall  be  served  Rule  126.   Service  and  settlement  of  Interog- 

at  least  five  da3rs  before  the  time  specified  therein  atories. — ^When  written  interrogatories  are  re- 

for  the  taking  of  the  testimony.  quired,  thev  may  be  settled  by  consent  of  the 

parties.    If  they  are  not  so  settled,  interroga- 

Rule  122.  Application  for  an  order  for  a  dep»  tories  and  cross-interrogatories  shall  be  served 
osition. — ^If  a  party  desire  to  take  the  deposition  and  settled  as  follows:  the  interrogiitories  shall 
of  an  adverse  party  or  a  witness  to  obtain  in-  be  served  within  ten  days  after  the  entry  of  the 
formatioa..to  enable  him  to  draw  a  complaint,  he  order  or  the  filing  of  the  stipulation  which  pro- 
shall  a{H>ly  for  an  order,  or  if  he  shall  apply  for  vides  for  written  interrogatories;  cross-interrog- 
an  order  to  take  testimony  by  deposition  under  atories  shall  be  served  within  ten  days  after 
any  provision  of  article  twenty-mne  of  the  civil  the  service  of  the  interrogatories,  unless  a  dif- 
practice  act,  he  must  present  proof  by  affidavit  erent  time  is  fixed  by  order  or  consent.  If 
that  statutor^r  grounds  exist  for  taking  the  same:  a  party  shall  fail  to  serve  cross-interrogatories 
that  the  testimony  of  such  person  is  material  within  the  time  limited  therefor,  he  shall  be 
and  neceasaiy  for  the  party  making  such  ap-  deemed  to  have  waived  his  right  to  propound 
plication,  or  the  prosecution  or  defense  of  such  cross-interrogatories  to  the  person  whose  de- 
action.  If  an  aaverse  party,  or  the  original  position  is  to  be  taken;  but  where  the  examina- 
owner  of  a  daim,  whose  testimony  is  sought,  be  a  tion  may  be  partlv  oral,  he  may  appear  and 
corporation,  joint-atock  or  other  unincorporated  cross-examine  orally  as  to  the  matters  elic- 
assooiation,  uie  affidavit  must  state  the  office  or  ited  by  the  adverse  partv  by  oral  questions, 
position  in  such  corporation  or  association  held  Either  party^  within  two  dasrs  after  the  service 
By  tJie  person  whose  testimony  is  material  and  of  the  cross-interrogatories,  or  within  two  days 
necessary.  If  the  production  of  books  and  after  the  time  to  serve  cross-interrogatories  has 
papers  be  desired,  the^  affidavit  must  describe  expired,  may  serve  on  the  adverse  party  a  notice 
them,  so  far  as  practicable,  and  state  facts  to  of  not  less  than  two  nor  more  than  ten  days  of 
show  that  their .  production  is  material  and  the  settlement  of  the  interrogatories  and  cross- 
necessary,  interrogatories  before  a  justice  of  the  court  or  a 

county  judge.   Either  party  shall  be  allowed  to 

Rule  128.    Proof  on  application  lor  order  to  insert  any  questions  pertinent  to  the  issue.    If 

perpetuate  testimony  for  future  action. — On  an  neither  party  serve  such  a  notice  within  the 

applicwtion  for  an  order  attowing  testimomr  to  be  time  limited  therefor,  the  interrogatories  and 


Rules  127-132                                        COURT  RULES 

cF069-mteiT0gatorie8  are  to  be  deemed  settled  m  bered  or  otherwise  identified,  in  writing  thereen, 

served  and  aball  be  allowed  without  notice.  by  the  officer  or  jperson  taking  Uie  deposition, 

i                   «*^   «^M.    *»«     .     ^  •        ^.  •_.     .    ^.  who  must  subscriDe  his  name  thereto: 

r                  Riie  M7.  Tim^4ptoceol  takinctestiBMv;  2.  He  diall  subscribe  his  name  to  e4ch  sin^ 

adjounuBtemts.-- The  office  or  penoo,  More  sheet  of  the  deposition; 


whom  testimony  is  to  be  taken  whoUy  or  partly  3.  He  sbaU  annex  to  tJie  deposition  the  papers 

on  oral  QuesiKms  shall  proceed  with  the  ©cam-  ftuthoriring  him  to  proceed  wHh  the  examma. 

ination  at  the  time  and  place  d^gnated  there-  tion,  together  with  the  inteirogatories,  if  any; 

for,  unlew  the  examination  be  adjourned.    Any  4.  He  shall  annex  to  eadi  d^tion  his  oei- 

examination  for  the  taking  of  testimony  by  dq>-  tificate  setting  forth : 

osition  may  be  adjourned,  from  time  to  tinoe,  a.  xhat  the  witness  was  duly  sworn,  and  that 

by  the  officer  or  person  before  whom  it  is  to  be  the  deposition  was  duly  taken  and  is  a  true  reo- 

taken;  provided,  however,  that  an  cxammation  ord  of  the  testimony  of  the  witness  and  of  all 

withm  the  state  shall  not  be  ad/oumed  to  a  questions  and  answers  required  to  be  inserted; 

place  outside  tiie  county  obtaining  the  place  b.  That  the  signature  of  the  witness  to  the 

designated  in  the  notice  or  order.  deposition  and  any  exhibit  or  copy  attached 

thereto  is  genuine; 
Rule  118.   P^P^n  to  aujiiorize  oflker  or  per-  c.  A  sUtement  of  all  appearances  by  the  part- 
son  to  proceed  with  examinatkMi. — ^Before  pro-  fes  and  attorneys. 

ceeding  with  an  examination  under  a  oommis-  5.  On  the  completion  of  the  examination,  he 

sion,  order,  stipulation  or  notice  for  the  taking  glj^n  inclose  in  a  single  packet,  seciu*ely  sealed, 

of  testimony  by  deposition,  the  officer  or  person  the  deposition  or  depositions  and  all  papere  re- 

before  whom  it  is  to  be  taken  shall  have  Ae  quired  to  be  annexea  thereto; 

commission,  the  stipulation  or  a  certified  copy  g.  if  the  notice,  stipulation  or  order  contain  a 

thereof,  if  the  stipulation  shall  have  been  filed,  a  direction  to  return  the  deposition  by  mail,  or  if 

certified  copy  of  the  order  or  a  copy  of  the  notice,  there  is  no  direction  as  to  the  manner  of  the  re- 

as  the  case  may  be,  under  which  he  is  authorised  turn,  he  must  immediately  deposit  the  packet 

to  act,  together  with  proof  of  service  of  any  Jn  the  postoffice.  postage  prepaid,  and  ad^-essed 

order  or  notice  required  to  be  served.    If  he  to  the  clerk  with  whom  it  is  required  to  be  filed 

shall  have  only  the  notice  for  taking  depositions  at  his  office; 

provided  for  in  section  two  hundred  and  ninety  7,  jf  there  be  a  direction  to  return  the  same 

of  the  civil  practice  act,  with  proof  of  service  by  an  agent  of  the  party,  at  whose  instance  the 

thereof,  he  shall  require  the  party  at  whose  m-  testimony  is  taken,  the  packet  so  addressed  must 

stance  the  notice  was  served,  or  the  counsel  by  be  dfslivered  to  the  agent; 

whom  he  is  repres^ted  at  the  hearing,  to  make  g.  a  notice,  stupulation  or  order  for  the  taking 

affidavit  that,  to  the  best  of  his  knowledge,  m-  of  a  deposition  before  two  or  more  persons  may 

formation  and  belief,  no  motion  has  been  made  be  executed  by  one  or  more  (rf  them, 
under  section  two  hundred  and  ninety-one  of  the 


civilpracticeact  to  modify  or  vacate  the  notice.  Rule  181.    Proviskma  retating  to  ffiiaf  of 

or,  if  made,  that  the  motion  has  been  heard  and  depositions  and  papers  from  without  the  state, 

denied  ana  that  no  stay  of  proceedings  in  the  — The  following  provisions  shall  apply  to  the 

matter  is  in  force.    If  the  testimony  is  to  be  filing  of  depositions  and  papers  from  without 

taken  without  the  state,  such  officer  or  person  the  state: 

shall  also  be  provided  by  counsel  for  the  party  1.  If  a  padcet  containing  sudi  depositions  and 

seeking  the  examination  with  a  copy  of  this  title  papers  be  delivered  to  an  agent,  he  must  deliver 

of  the  rules  and  d  article  twenty-nine  of  the  it  to  the  derk  to  whom  it  is  addressed  or  to  a 

civil  practice  act.    Proof  of  service  of  any  order  judge  of  the  court,  on  the  making  of  an  affidavit 

or  notice  referred  to  in  this  rule  shall  be  made  by  the  agent  that  he  had  received  it  from  the 

by  affidavit.  hands  of  the  officer  or  person  who  took  the  dcp-                \ 

osition  and  that  it   had  not  heesi  opened  or 

Rule  129.     Manner  of  taking  testimony  by  altered  since  he  received  it;                                                 I 

deposition.— On  the  oral  examination  of  a  per-  2.  If  the  a^t  be  dead,  or.  from  siekBess  or 

son  whose  testimony  is  to  be  taken  by  deposi-  other  disability,  is  unable  to  adiver  the  pallet 

tion,  either  within  or  without  the  state,  the  oral  personally,  it  must  be  recdved  by  the  dak  or 

examination  diall  be  conducted  in  the  same  man-  judge  from  the  hands  of  another  povon,  on  the 

ner  as  on  the  trial,  except  that  an  obiection  to  making  of  an  affidavit  by  the  latter  that  he  bad 

any  question  neea  not  be  noted,  ana  may  be  received  it  from  the  lu^ent;  that  the  agent  is 

raised  upon  the  trial,  unless  it  be  an  objection  to  dead,  or  otherwise  unable  to  ddiver  it;  that  it 

form  only,  which  must  be  noted.    A  deposition,  has  not  been  opened  or  altered  since  he  received 

when  completed,  must  be  read  carefully  to  the  it;  and  that  he  believes  that  it  has  not  been 

person  examined  and  subscribed  by  him.  opened  or  altered  since  it  came  from  the  hands  of 

In  an  examination  within  the  state  before  a  tne  officer  or  person  who  took  the  depositioa; 

person  other  than  a  judge  of  the  court,  if  a  wit-  3.  The  derk  or  judge  who  receives  tbs  packet^ 

neas  refuses  to  answer  a  question,  such  refusal  must  indorse  thereon  the  time  of  recapjt  ami 

may  be  reported  to  the  court  or  judge,  who  shall  opening  thereof  and  immediatdy  file  it  in  the 

determine  if  the  witness  should  answer.  office  of  the  clerk  together  with  the  affidavit  of 

.^  theperson  who  delivered  it  to  him; 

Rule  130.  Spedftl  provfrions  ts  te  d«potltioiis  4  if  the  padtet  be  transmitted  through  the 

taken  without  the  atate.-;-An  officer  or  person  post-office,  the  clerk  to  whom  it  is  addressed 

before  whom  testimony  is  taken  without  the  ntiust  receive  it  from  the  poet^ffice,  open  it. 

state  rfiall  comply  with  the  following  directions:  indorse  thereon  and  sign  a  like  note  of  Uie  time 

1.  If  an  exhibit  be  produced  and  proved,  he  of  the  receipt  and  opening  thoeof,  and  imme- 

shall  annex  to  the  deposition  the  exhibit,  or  a  diately  file  fi  in  his  office, 
copy  thereof  if  the  original  be  not  surrendered, 

suDscrflbed  by  the  witness  proving  it,  and  mm-  Risl«  ISS.   Where  depotttioiis  mn  to  h%  ffi«d 
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and  kept — Each  deposition,  and  the  Dopere  re-  or,  in  CEtae  of  «  lubpoeoi 

quired  to  be  annoicd  thereto,  shall  oe  filed,  tion  of  books  or  pspere,  i 

within  ten  days  of ter  its  completioQ  and  return,  the  day  on  whioh  the 

in  the  office  ot  the  deA.  of  the  court,  in  the  manded  to  tppear.    A  ; 

county  in  wiiich  the  action  is  triable  or  ^>e«ial  proceeding  in  which  a  d« 

proceeding  pending  unless  such  filing  is  waived  taken  or  a  wiUkees  Bub] 

by  stipulation.  Bach  deposition,  and  the  papers  ^ve  his  deposition  may  a 

annexed,  shall  remain  on  hie  with  such  ckrk,  mueid  the  subpoena,  on 

unless  otherwise  provided  by  stipulation  of  the  eate  to' modify  such  wibp 

parties,  or  unless  the  court,  by  order,  directs  _         __ 

them  to  be  filed  with   another  clerk.      They  Rule  137.  PunwAmMi 

ahall  always  be  open  to  the  inspection  of  the  — JJQ  pr<»J  by  affidavit  I 

parties,  each  of  whom  is  entitled  to  make  copies  subpoena  haa  been  issue 

thereof.  "'^  subpoena;  to  be  dul 

testify  or  answer  a  quest 

Rula  133.    When  deposition  taken  without  to  produce  a  book  or  pi 

ai«  sUte  may  be  •upprested.— It  a  deposition  subpoeni^  to  produce; 

taken  without  the  state  has  been  improperly  or  oaition  when  correctly  t 

irregukrly  taken  or  returned,  or  the  attorney  for  the  aipreme  court  or  a  c 

either  party  has  practiced  any  fraud,  or  unfair  or  w"  order  requiring  such  f 

over-reaching  conduct,  in  respect  of  such  dep-  fore  the  supreme  court,  a 

oeition,  an  order  for  the  suppreasioii  of  the  dep-  n™,  why  he  should  not 

osition  may  be   made  by    the  court,  on  the  firm^; testify;  answer  i 

application  ot  the  party  aggrieved,  after  notice  produce  abook  or  paper; 

to  the  adverse  party.    If  it  appear  that  a  resi-  ''0"j  »*  tne  case  may  be 

dent  of  the  state  whose  deposition  was  taken  set  forth  the  nature  of  thi 

without  the  state  could  have  been  subpoenaed  which  the  testimony  is  s( 

to  attend  the  trial,  bis  deposition  may  be  sup-  copy  otthepleadingBoro 

pressed  unless  he  resides  more  than  one  hundred  'ssues  m  such  action  or  i 

miles  from  the  place  of  trial.  ^o  be  proved  tfao^n. 

order  to  show  cause,  the 

TITLE  U  *'^u*'?i  '^'^J'°  *^t  u 
such  other  facts  as  shall 

DepOsitkHifl  to  be  wed  wiaout  lbs  State  "tether  such  person  shi 

■^  pear;  be  sworn  or  afTim 

Rule  138.  Subnoena  to  oompel  .tlendMSB  ot  "JJ™  to  question    propounded; 

obUID  ieaOjooay  Iw  uae  mtliaut  the  Male      ^  '^  .    :l     l' 

andproeoBdinwUierooB.  paper;  or  subscribe  his 

137.  Punishment  of  duobedlpai  •riincn  may  be,  and  may  prescri 

RnleU*.   Subpoena  to  compel  attendance  of  ^'TrefuSnSSrt 

iNtaew  to  obtain  teatimony  for  ittewithout  the  ^th  any  order  ot  the  coi 

^dproceedmgs  thereon -The  petition  minatioL,  the  court  or  jn 

prMcribed  by  section  three  hundred  and  eleven  requiring  such  a  persoi  ■ 

of  the  civil  practice  act  must  slate  generally  the  or  him  at  a  time  and  plat 

nature  of  the  action  or  proceeding  in  which  the  ^^^,            „  should  noi 

tes  imony  ,b  sought  to>e  taken,  and  that  the  ^fj^J,  ^  Sot  ^  conl^m 

testimony  of  a  witness  is  material  to  the  issues  [j,g  order  to  show  caus 

^'T^^  '.h^""*"^'""  °'  f'*^''*'  aod  shall  ^ae  must  be  determine 

set  forth  the  substance  otj   or  have  annexed  g^^^.^^  failure  or  refusal 

thereto  a  copy  of  the  commwrion,  order  notice,  satisfaction  of  the  court 

„™™, '>""-'t">rity  underwhich  thedepo-  the  onler  to  shov 


)r  judge  shall  presc 


sition  is  taken.     If  an  application  be  made  for  a  ^.„„„  „.  ,uQj,e  anaii  nresc 

subpoena  to  compel  the  production  of  books  or  f"  7he   ca^  of   a  ?^aJ 

papers,  the  petition  ^aU  specify,  as  nearly  as  aupremecourt. 
tne  applicant  can,  the  particular  boofes  or  papers 
the  production  of  which  is  sought,  and  show 
that  the  applicant  has  reason  to  believe  that  such 
books  or  papers  are  in  the  possession  ot,  or  under 
the  control  of,  the  witness  and  are  mati^rial  on 
the  issues  presented  in  the  action  or  proceeding 

in  which  the  deposition  of  the' witness  is  sought  "*"'*  '**■  "'''ilnvuMiS^"' 
to  be  taken.    Unless  the  court  or  judge  is  satis- 
fied that  the  application  is  made  in  good  faith  to         Rule  138.  -  Petition  U 

obtain  testimony  within  sections  three  hundred  in  real  property  actions, 

and  ten  and  three  hundred  and  eleven  of  the  take  a  deposition  and  t< 

civil  practice  act,  the  application  for  the  produc-  in  any  action  or  procecdi 

tion  ot  such  books  or  papers  shall  not  be  granted,  as  to  title  to  real  proper 

If  the  subpoena  direct  the  production  of  books  York  as  prescribed  in  thi 

or  papera,  it  shall  specify  the  particular  booka  or  present  to  a  justice  of  th 

papera  to  be  produced,  and  shall  specify  whether  tion,  duly  verified,  settini 
the  witness  is  required  to  deliver  sworn  copies  of         1.  A  de»cription  of  thi 

such  books  or  papers  to  the  commissioner,  or  to  tion  to  which  the  petiti 

produce  the  original  thereof  and  deposit  the  taJten  and  perpetuated, 

same  with  the  commissioner.     The  subpoena  tioner  therein,  whether 

mustbeservedonthe  witness  at  least  two  days,  a  term  ot  years,  and  wh 


Rules  140-151                                        COURT  RULES 

devisee  or  purchaser,  or  as  trustee  of  an  express  . 

trust:  TITLE  19 

2.  That  the  property  at  the  date  of  the  peti- 

tion  is  and  for  one  year  next  preceding  has  been  Change  or  Ve&tie 

in  his  possession  or  the  X>088ee8ion  of  himself  and  Rule  146.  Stay  of  proMedingi  for  chanse  of  venae, 

those  from  whom  he  derives  title,  either  as  sole  i**.  DemiuDdfaroliAiinaf  plaoeof  t^ 

owner  or  as  joint  tenant  or  as  tenant  in  common ;  ^*'*  Talong  effect  of  order  changuig  place  of  tnal. 

3.  A  general  statement  of  the  facts  as  to  which  Rule  146.  Stay  of  ntoceedisg  for  dumge  of 
testimony  IS  to  be  taken  and  the  circumstances  venue.— No  order  to  stay  proceedings  for  the 
which  render  It  necess^  for  the  protection  of  purpose  of  movmg  to  change  the  place  of  trial 
the  petitioner's  rights  that  the  proposed  testi-  ghaU  be  granted  unless  it  shaU  appear  from  the 
mony  should  be  p^petuated;  papers  that  the  defendant  has  used  due  dili- 

4.  The  nMnes  and  residences  of  the  persons  to  gence  in  preparing  the  motion  for  the  earliest 
be  eiramined;         ...            .              ,      .  practicable  oay  after  issue  joined.    Such  order 

5.  The  n^a  and  residcaices  of  pCTsons  having  ghaU  not  stay  the  plaintiff  from  taking  any  step, 
interests  which  may  be  adversely  affected  by  the  except  subpoenaing  witnesses  for  the  trial,  with- 
testimony  sought  to  be  tak«i,  so  far  as  such  out  a  special  clause  to  that  effect. 

names  and  residences  are  withm  the  knowledge 

of  the  petitioner;  or,  vrtiere  such  names  and  resi-  ^^^  145.    Demand  for  change  of  place  of 

deuces  cannot  be  ascertMned,  a  stetement  of  the  trial.— If  the  defendant  in  an  action  in  the 

cla»  of  persons  having  mterests  which  may  be  supreme  court  demand  that  the  action  be  tried  in 

so  aaversely  anectea;                             ^,    ,  ,,  the  proper  county,  his  attorney  must  serve  on 

6.  Any  other  fact  necessary  to  show  that  the  the  plaintiff's  attorney  with  the  answer,  or  be- 
case  com^  within  the  provisions  of  the  civil  f^^e  service  of  the  answer,  a  writtai  demand 
practice  act  relating  to  such  deposition.  accordindy.     The  demand  must  specify  the 

county  where  the  defendant  requires  the  action 

TITLE  16  to  be  tried.    If  the  plaintiff's  attorney  fail  to 

serve  his  written  consent  to  the  change  as  pro- 

Diacovery  and  Inspection  posed  by  the  defendant  within  five  ofays  after 

service  of  the  demand,  the  defendant's  attorney, 

^'^'^  }!?•  i^T^Ji\i^^^l'fLi^  within  ten  days  thereafter,  may  serve  notice  of 

141.  iieannff  01  arauoatioD;  order.  ^±1^^  ^^  ^i^  ^^   xu    _i        ^tj.-2  1 

142.  Referae  to  raperintend  diacovery  or  inapeotioD.  a  motion  to  Change  the  place  Of  trial. 

Rule   140.     Application  for   discoverv. — A  Rule  147.    Taking  effect  of  order  ^^iiawginflr 

party  to  an  action  may  apply  to  the  court  for  an  place  of  trial. — ^An  order  changing  the  plaoe  of 
order  reauiring  an  adverse  party  to  show  cause  trial  of  an  action  in  the  supreme  court  wall  be- 
why  he  snouldnot  be  compellea  to  produce  and  come  effective  upon  the  entry  thereof  in  the 
discover,  or  to  give  an  inspection  and  copy  of,  or  office  of  the  clerk  of  the  coxmty  from  which  the 
permission  to  take  a  copy  or  photograph  of,  a  place  of  trial  is  changed;  but  for  the  purposes  of 
book,  document,  paper,  machine  or  other  article,  an  appeal  therefrom,  the  place  of  trid  is  deemed 
or  to  make  a  discovery  of  any  article  or  property  unchemged. 
in  his  possession  or  under  his  control,  relating  to 

the  merits  of  the  action  or  of  the  defense  therein.  TITLE  20 
Such  order  to  show  cause  shall  be  granted  on  an 

affidavit  showing  that  the  book,  document,  Notice  of  Trial  and  of  Issue 

paper,  machine,  article  or  property  whereof  dis-  »  ,  ,eyi  ilt  *i      /*-*  1 

covery  or  inspection  is  soudit  is  not  in  the  pos-  *^*^''  }§?;  nSS^i  ia^T 
session  or  under  the  control  of  the  party  applv- 

ing  therefor  but  is  in  the  possession  or  under  the  Rule  160.   Notice  of  triaL — ^At  any  time  after 

control  of  the  party  against  whom  discovery  or  the  joinder  of  issue  and  at  least  fourteen  days 

inq>ection  is  sought,  or  of  his  agent  or  attorney,  before  the  commencement  of  the  term,  or  the 

opening  of  an  adjourned  term,  either  party  may 

Rule  141.    Hearing  of  application;  order. —  serve  a  notice  of  trial. 
On  the  return  of  such  order  to  show  cause,  the 

court  shall  make  such  an  order  with  respect  to  Rule  161.    Note  of  issue. — ^A  i)arty  who  has 

the  discovery  or  inspection  prayed  for  as  justice  served  a  notice  of  trial  shall  file  with  the  clerk  a 

requires.    The  order  for  discovery  or  inspection  note  of  issue  stating  the  title  of  the  action,  the 

shall  specify  the  time,  place  and  manner  in  names  of  the  attorneys,  the  time  when  the  last 

which  it  is  to  be  made.   Tne  ordei  may  stay  any  pleading  was  served,  the  nature  of  the  issue, 

other  proceedings  in  the  action  until  such  order  whether  of  fact  or  of  law.  and,  if  an  issue  of 

shaU  have  been  complied  with  or  vacated.  fact,  whether  it  is  triable  oy  a  jury  or  by  the 

court  without  a  jury,  and  the  particular  nature 

Rule  142.    Referee  to  superintend  discovery  and  object  of  the  action.   The  note  of  issue  shall 

or  inspection. — If  discovery  or  inspection  be  be  filed  at  least  twelve  days  before  the  commenc- 

directed,  a  referee  may  be  appointed  by  the  or-  ment  of  the  term.    The  clerk  thereupon  must 

der  to  direct  and  superintend  it,  whose  certificate  enter  the  cause  upon  the  calendar  according  to 

unless  set  aside  by  the  court,  is  presumptive,  and,  the  date  of  issue.    The  clerk  must  prepare  the 

except  in  proceedings  for  contempt,  conclusive  calendar  and  have  the  necessary  copies  ready 

evidence  of  compliance  or  non-compliance  with  for  distribution  at  least  five  days  before  the  00m 

the  terms  of  the  order.  mencement  of  the  term. 
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TITLE  21 
•  Trial 

Rule  166.  Order  containing  stay. 

150.  Motion  for  di«miaBal  oif  complaint. 
157.  Settlement  of  iasuee  for  triaTby  jury. 
168.  Terms  at  which  iasuea  6t  fact  triable. 
150.  Stipulation  for  trial  elsewhere  than  at  oourt 
houae. 

160.  Papers  to  be  furnlahed  on  trial. 

161.  ^;>ening  and  dosing  speeches  and  examinations. 

162.  Production  of  books  and  papers  by  library 

associations,      public      departments     and 
officwB. 

163.  Application  for  order  to  produoe  prisoner  as  a 

witness. 

164.  Jurors  may  be  excluded  from  court  room. 

165.  Entry  of  votlict. 

166.  Defects  in  pleadings;  variance;  failure  of  proof. 


on  upon  the  usual  notice  unless  otiMrwI^dipfe^ 
vided  in  the  stipulation.  ■ 


Rule  160.  Papera  to  be  furnished  imtelMi^ 
If  the  iflsue  be  brought  to  trial  by  the  plainlit^' 
he  must  furnish  the  court  with  copies  of  ih^swx^ 
mons  and  pleadings,  and  the  offer  of  judgOMteiC 
if  any  has  been  maae;  if  the  issue  be  bioufklta 
trial  by  the  defendant,  they  must  be  furmdiefl 
by  the  defendant. 

On  each  pleading  thus  furnished,  shall  6er 
^ainly  desifiiated  the  parts  thereof  daimt^tp 
be  admitted  or  controverted  by  the  sucee^dfag 
pleading. 

Rule  161.   Opening  and  dosing  speeches  «a4 
examinations. — Unless  otherwise  directed,  efK& 

Rule  166.  Order  containing  stay. — ^An  order  p&rty  shall  open  his  case  before  any  evid^iee  is 
served  le^  than  ten  days  before  the  beginning  introduced  and  no  other  openins  shall  be  ber- 
of  a  term  in  which  an  action  may  be  reached  for  knitted.  One  counsel  only  on  eadi  side  shall  ex- 
trial  shall  not  stay  proceedings  unless  made  by  sanine  or  cross-examine  a  witness.  One  counsel 
the  judge  who  is  appointed  to  hold  such  term,  o^^y  ^^  each  side  shall  sum  up  and  he  shall  i|ot 
nor  unless  such  stay  is  contained  in  an  order  to  occupy  more  than  one  hour 41111688  by  permissicm 
show  cause  returnable  on  the  first  day  of  such  of  the  jud^e.  While  addressing  the  court,  ex- 
term,  in  which  case  it  diall  not  operate  to  pre-  amining  witnesses  or  summing  up,  counsel  shall 
vent  the  subpoenaing  of  witnesses  or  placing  stand, 
the  cause  on  tne  calendar. 

.  This  shall  not  apply  to  orders  of  the  appellate  ^^®  ^^S*    Production  of  books  and  papets 

division  or  of  a  judge  thereof.  by  library  associations,  public  departments  and 

officers. — No  subpoena  auces  tecum  requiringa 

Rule  166.  Motion  for  dismissal  of  complaint —  library  association  or  corporation,  a  puoUc  offi- 

Whenever  an  issue  of  fact  in  any  action  pending  ^^i  &  department  of  a  municipal  corporation,  or 

in  an^  court  has  been  joined  and  the  plaintiff  other  pubUc  officer  or  department,  to  produce  on 

therem  shall  fail  to  bring  the  same  to  trial  the  trial  of  an  action  or  proceeding  before  a 

within  a  reasonable  time  according  to  the  course  court  or  referee,  books,  papers  or  other  docu- 

and  practice  of  the  cpurt,  the  defendant,  at  any  fnents  or  writings  in  its  or  his  possession,  shall  be 

time  after  later  issues  shall  have  been  tried  in  j«sued  except  by  a  justice  of  the  supreme  court 

their  regular  order,  may  move  for  the  dismissal  ^^  the  district  m  which  the  library  or  depart- 

of  the  complaint  with  costs.  ment  is  situated  or  the  public  ofScer  is  employed, 

If  it  be  made  to  appear  to  the  court  that  the  ^^  ^y  ^  judge  of  the  court  in  which  the  action  or 

neglect  of  the  plaintiff  to  bring  the  action  to  proceeding  is  pending,  and  except  upon  one 

trial  has  not  been  unreasonable,  tiie  court  may  day's  notice  to  the  library,  officer,  coiporation  Of 

permit  the  plaintiff,  on  such  terms  as  may  be  head  of  the  department  having  possession  of  the 

just,  to  bring  the  said  action  to  trial  at  a  future  hooks,  papers  or  other  documents  or  writings, 

term;  otherwise  the  complaint  shall   be   dis-  Mid  also  to  the  opposing  party  or  his  attorney, 

missed.  The  justice  or  the  judge  to  whom  the  application 

i>«i-.  iK«y     c  ^         .    M  ,  *     .  ,  .  ^      1^  ™,^^  ^^  ^^^  require  the  production  of  such 

Kule  157.    Setttement  of  issues  for  trial  by    books,  papers  or  other  documents  or  writings 

i"^'  J  /  *  ?^?  .  ''^  ^  ^^^^  ^  '^^®  °^  '*^  ^«^<^^  a  court  or  referee,  when  a  stipulation  be- 
framed  f or  tnal  by  junr,  not  as  a  matter  of  right  tween  the  attorneys  or  a  copy  thereof,  duly  veri- 
but  m  the  discretion  of  the  court,  the  party  shall  fied,  will  serve,  in  his  opinion,  the  punise  of 
give  notice  of  a  moUon  therefor  within  twenty  such  production,  and  he  may  impose  such  other 
days  after  issue  joined.  If  such  motion  be  not  conditions  as,  in  his  opinion,  may  be  reasonable, 
made  withm  such  tune,  the  n^ht  to  apply  for  a  Upon  the  refusal  of  a  party  to  such  an  applica- 
trial  oy  jury  is  waived.  With  the  notice  of  tion  to  make  such  stipulation  when  required  so 
motion  shall  be  served  a  copy  of  the  Questions  of  to  do,  the  justice  or  the  judge  to  whom  the  ap- 
fact  proposed  be  to  submitted  to  the  jury  for  plication  for  a  subpoena  duces  tecum  is  made 
trial,  in  proper  form  to  be  incorporated  in  the  may  impose  on  such  party  the  actual  cost  or  ex- 
order,  and  the  court  or  judge  may  settle  the  pense  incurred  in  producing  the  books,  papers  or 
issues.  other  documents  or  writings  in  accoraance  with 
nil  CO  'T  X,..*-.  .  the  subpoena,  in  addition  to  the  fees  now  re- 
Rule  156.  Terms  at  which  issues  of  fact  tri-  quired  by  law  on  the  service  of  a  subpoena. 
able. — In  the  supreme  court,  an  issue  of  fact 

triable  by  a  jury  must  be  tried  at  a  trial  term  Rule  163.    Application  for  order  to  produce 

thereof,  and  an  issue  of  fact  triable  by  the  court  prisoner  as  a  witness.— An  application  for  an 

may  be  tried  at  a  trial  term  or  a  special  term  of  order,  made  as  prescribed  in  the  civil  practice 

the  supreme  court.  act,  to  bring  a  prisoner  before  the  court  as  a 

i>«.t^iKo    C4j_i  u     X     ^.  .   ,    -^        .         witness,  must  be  verified  by  affidavit  and  must 
Rule  169.  Stipulation  for  trial  elsewhere  than    state: 

at  court  house.—-A  stipulation  that  an  action  or  1.  The  title  and  nature  of  the  action  or  pro- 
proceeding  pending  in  a  court  of  record  shall  be  ceeding  in  regard  to  which  the  testimony  of  the 
toed  or  heard  and  determined  elsewhere  than  at  prisoner  is  desired,  and  the  court,  or  body  in  or 
Uie  court  house  must  specify  the  place  of  trial  or  before  which,  or  the  officer  before  whom,  it  is 
hearing  and  must  be  filed  in  the  office  of  the  pending; 

clerk,  and  the  trial  or  hearing  may  be  brought  2.  That  the  testimony  of    the   prisoner  is 
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material  and  neoeaaarv  to  the  applicant  on  the  party  mav  move  theieon,  on  notice  to  all  parties 

tri^  of  the  action  or  the  hearing  of  the  proceed-  interested. 

ing,  as  he  is  advised  by  counsel  and  verily  be-  ^  .    ^.^     ^  ,         ^    .                     .      ,     ♦ 

lines'  ^^^  ^^^'    R«^«wc  to  be  Bivom. — ^A  referee 

3.  fhe  place  of  confinement  of  the  prisoner;  to  hear  and  determine^  or  to  take  testimony  and 

4.  Whether  the  prisoner  is  or  is  not  confined  report,  before  proceeding  to  hew  the  testimony, 
under  a  sentence  for  a  felony.  must  be  sworn,  f aithfullv  and  fairly  to  try  the 

But  where  the  attorney-general  or  district  wsues,  or  to  determine  the  question  refored  to 
attorney  makes  the  application,  he  need  not  h>ni,  as  the  case  requires,  and  to  make  a  just 
swear  to  the  advice  of  counsel.  and  true  report,  according  to  the  best  of  his 

understanding.     If  all  the  parties  whose  interest 

Rule  164.  Jurors  may  be  Mcdoded  fron  ^^  ^  affected  by  the  result  are  of  age,  and 
court  room.— The  court  may  exclude  from  the  present  in  person  or  by  attorney,  they  may 
court  room  the  jurors  sitting  in  an  action  during  waive  the  referee  s  oath.  The  waiver  may  be 
the  argument  of  a  motion  for  non-suit,  dismissal  made  by  written  stipuUtion,  or  oraUy.  If  it  be 
of  the  comprint  or  direction  of  a  verdict,  or  the  oral,  it  must  be  entered  in  the  referee  s  minutes, 
argument  of  a  question  concerning  admission  or 

exclusion  of  evidence.  Rule  172.     QuaUflcations  of  a  referee. — A 

referee  appointed  by  the  court  must  be  free  from 

Rule  166.  Entry  of  verdict.— When  the  jury  aU  j^t  objection,  and  no  person  shall. be  so 
renders  a  verdict,  or  finds  on  one  or  more  spe-  appointed,  to  whom  all  the  parties  object,  except 
cific  questions  of  f%ct,  stated  under  the  direc-  m  an  action  to  annul  a  marriage  or  for  a  divorce 
tion  of  the  court,  the  clerk  must  make  an  entry  in  or  a  separation.  A  judge  cannot  be  appointed 
his  minutes  specifying  the  time  and  place  of  the  a  referee  m  an  action  brouriit  m  a  court  of  which 
trial;  the  names  of  the  jurors  and  witnesses;  the  he  is  a  judge  except  by  the  tsritten  consent  of 
verdict,  or  the  questions  and  findings  thereon,  the  parties,  and,  m  that  case,  he  cannot  receive 
as  the  case  requires;  and  the  direction,  if  any,  any  compensation  as  referee,  ^o  person  shall 
which  the  court  gives  with  respect  to  the  subse-  be  appointed  a  referee  m  an  action  or  proceeding 
quent  proceedings.  who  holds  the  position  of  a  court  clerk,  or  con- 

fidentid  clerk,  private  secretary,  secretary  or 

Rule  166.  Defects  in  pleadings;  variance;  stenographer  to  any  justice  or  judge  of  a  court 
failure  of  proof.— 1.  If  a  pleading  be  defective,  of  record.  Except  by  consent  of  all  the  parties 
whether  for  failure  to  state  a  cause  of  action,  or  in  interest,  no  person,  unless  lie  ^e  sjq  attorney  of 
a  defense,  or  otherwise,  and  objection  thereto  the  court  in  good  standing,  shall  be  appointed 
has  not  been  raised  before  the  trial,  the  judge  sole  referee  in  any  action  or  proceeding.  No 
may  permit  it  to  be  amended.  If  evidence  be  person  shall  be  appointed  a  referee  who  is  the 
offered  which  is  relevant  to  the  controversy  partner  or  clerk  of  the  attorney  or  counsel  of 
between  the  parties,  but  which  is  not  admissible  any  party  to  the  action  or  who  occupies  the 
because  the  facts  to  the  proof  of  which  it  is  ad-  same  office  with  such  attorney  or  counsel, 
dressed  are  not  sufficiently  pleaded,  or  in  case 

of  variance  between  pleading  and  proof,  the  Rule  173.  Deposit  by  referee. — All  moneys 
judge  may  permit  an  amendment  conforming  received  by  a  referee  appointed  to  sell  property 
the  pleadings  to  the  proof.  In  granting  any  shall  be  deposited  forthwith  by  the  referee,  in 
amendment liereinbefore  provided  for,  the  judge  his  name  as  referee,  in  a  btmk  or  trust  company 
may  adjourn  the  trial  or  direct  a  new  trial,  and  authorized  to  receive  deposit  of  court  funds  and 
impose  terms  and  conditions  in  his  discretion.        designated  by  the  court.    If  there  be  no  such 

2.  A  complaint  or  counterclaim  need  not  be  depository  in  the  city  or  town  in  which  the  ref- 
dismisscd  on  the  trial  because  of  failure  or  a  de-  eree  resides,  then  he  shall  forthwith  deposit 
feet  in  proof,  if  it  shall  be  made  to  appear  that  such  moneys  in  a  depository  located  in  an  ad* 
the  evidence  to  supply  the  defect  can  be  pro-  joining  city  or  town  or  with  the  county  treasurer 
duced.  In  such  case  the  judge  may  thereupon  of  the  oounty  in  which  the  action  or  proceeding 
receive  such  evidence  or  adjourn  the  trial,  or  is  pending.  Such  moneys  shall  not  be  with- 
direct  a  new  trial,  on  such  terms  as  in  his  dis-  drawn  except  as  directed  by  the  judgment  or 
cretion  shall  be  proper.  order  under  which  the  deposit  is  made,  or  on  the 


TITLE  82 
References 


order  of  the  court. 

TITLE  88 
Receivers 


Rule  170.  Reference  other  than  for  trial  of  issues  or  fore- 
closure computation.  Rule  175.  Duties  of  a  receiver  of  debtor's  estate. 

171.  Referee  to  be  sworn.  176.  Security  for  costs  by  receiver  before  action. 

172.  Qualifications  of  a  referee.  I77.  Application  by  receiver  in  supplementary 

173.  Deposit  by  referee.  ceedin^  for  leave  to  sue. 

178.  Sequestration    of    property    of    corporation; 

Rule  170.    References  other  than  for  trial  of  receiver  thereof. 

issues  or  foreclosure  computation.-— Except  in  179.  Where  motion  made  fw  removal  of  receiver; 

-               .     1               J  J  X  •       xL     •               e  extension  01  receiveranip. 

a  reference  to  hear  and  determme  the  issues  of  ^go  Po^er  of  receiver  to  employ  counsel. 

an  action  or  proceeding,  and  a  reference  for  w*^-» 

computing  the  amount  due  in  a  foreclosure  ac-  Rule  176.    Duties  of  a  receiver  of  debtor's 

tion,  each  witness  shall  sign  a  transcript  of  his  estate. — ^Unless  restricted  by  the  special  order 

testimony  unless  such  signing  is  waived.    The  of  the  court,  every  receiver  of  the  property  of  a 

report  of' the  referee  shall  be  filed  with  the  testi-  debtor    may  sue  for  and  collect  all  the  debts, 

mony  and  a  note  of  the  time  of  filing  shall  be  demands  and  rents  belonging  to  such  a  d^tor. 

entered  by  the  clerk  in  his  record  of  the  proceed-  He  may  sue  also  in  the  name  of  the  debtor,  whef 

ings  in  such  case.    After  the  report  is  filed  either  it  is  necessary  or  proper  for  him  to  do  so;  anc 
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without  notice,  he  may  apply  for  an  order  that  tion  can  be  made  or  other  proceeding  had  for 
the  tenants  of  any  real  property  belonging  to  the  removal  of  a  receiver  elsewhere  than  in  the 
the  debtor  shall  pay  the  rents  and  profits  thereof  judicial  district  in  which  the  order  for  his  ap- 
to  the  receiver.  He  may  be  permitted  by  the  pointment  was  made.  Where  a  receiver  has 
court  to  make  leases  from  time  to  time.  He  been  appointed,  his  appoinUnent  shall  be  ex- 
may  be  permitted  to  make  repairs  necessary  to  tended  to  any  subsequent,  suit  or  proceeding 
the  preservation  of  the  property;  but,  without  relating  to  the  same  estate  or  property  in  which 
leave  of  the  court,  he  shall  not  make  improve*  a  receiver  is  necessary. 
ments  or  substantial  repairs  to  real  property.  ^  ,    ^^^   ^ 

It  shall  be  his  duty,  witliout  unreasonable  dday,  Rule  180.  Power  of  receiver  to  employ  coia- 
to  convert  the  debtor's  personal  property  into  sel.— No  receiver  shall  have  power  to  employ 
money.    He  shall  not  sell  any  real  property  of  naore  than  one  counsel,  except  under  special 
the  debtor  without  aa  onier  of  the  court.    He  is  circumstances  and  in  particular  cases  requinng 
not  to  be  allowed  for  the  costs  of  any  action  ^^^  employment  of  additional  counsel,  and  in 
brought  by  him  against  an  insolvent  from  whom  such  cases  only  upon  special  application  to  the 
he  is  unable  to  collect  his  costs,  unless  such  ao-  court,  showing  such  circumstances  by  his  peti- 
tion is  brought  by  permission  of  the  court,  or  by  ^^^n  or  affidavit,  and  on  notice  to  the  party  or 
consent  of  all  persons  interested  in  the  funds  in  person  on  whose  behalf  or  application  he  was 
his  hands.    By  leave  of  the  court,  he  may  sell  appointed.    No  allowance  shall  be  made  to  any 
desperate  debts  and  other  doubtful  claims  to  receiver  for  expenses  paid  or  incurred  in  viola- 
personal  property,  at  public  auction,  g[iving  at  *>on  of  this  rule, 
least  ten  days'  public  notice  of  the  time  and  *rrrT  *  oa. 
place  of  such  sale;  or  by  like  leave  he  may  com-  TrTLB  84 
promise  and  settle  such  as  are  imsaf  e  or  of  doubt- 
ful character.  Judgment 

«k   •     *mm     A       ^x_  ^            A    « «_      1.  Rule  185.  Form  of  judgment  generaUy. 

Rule  176.   Security  for  costs  by  receiver  be-  •  iss.  Judnnent  against  d»d  penon. 

fore  action. — ^In  all  cases  where  a  receiver  ap-  IW.  Final  judgment  on  dedtion  or  report  awarding 

plies  to  the  court  for  leave  to  brin5  an  action,  ^^  int5SS2^*S'&f  I^Uent  on  default  or 

other  than  a  receiver  appointed  under  proceed-  decision. 

ingS  supplementary  to  execution,  he  shall  show  189.  Proof  to  be  filed  on  appUeation  to  court  on  de- 

in  such  application  that  he  has  sufficient  prop-  ^^   jjoJ^^  defendant  on  application  to  the  court 

erty  m  his  actual  possession  to  secure  the  per-  for  judgment. 

son  against  whom  the  action  is  to  be  brought  IW-  ^pUeation  for  judMnent  on  failure  U)  answer. 


for  any  coete  which  he  may  recover  agaimrt  such  ««•  *''°??:SX:i$K?SS  J';SfU"J&^ 

receiver;  otherwise  the  court  may  require  the  loa.  jyd^ent  on  trial  if  some  defendants  default. 

receiver  to  give  a  bond,  with  sufficient  security,  IW.  Judgment  after  jury  trial  of  specific  questions  of 

properly  a&nowledged,  and  approyedby  the  ^^^  j«dX»t  after  trial  ol  issue,  and  determination 

court,  conditioned  f  (h*  the  payment  of  costs.  ^^  motion  for  judgment. 

196.  Judgment  on  motion. 

Rule  177.   AmOication  by  receiver  in  B^le-  ^^'  '"'''XjS'oS^j^S^^!***^  ^^'  ***^*'*''°  *"' 

mentary  proceecungs  for  le«T«  to  sue. — ^When-  i^g.  judgment  after  trial  of  whole  issue  of  fact. 

ever  a   receiver  appointed  under   proceedings  IM.  Judgment  aJfter  reference  to  determine  specific 

suppl«n<muiy  to  aeeution  akaU  apply  for  ^  ApXS?<S1«iSSiii«»J.U<m.no«. 

leave  to  bring  an  action,  he  shall  present  and  201.  En^of  judgment  generally. 

file  with  his  application  the  written  request  of  202.  Judgment^roll;  regulations  affecting. 

the  creditor  in  whose  behalf  he  was  appointed  Jg-  ^ZS'^JS^'^IaS^^ISS^  r^rtw 

that  such  action  be  brought,  or  else  hT  shall  ^'  8*t»'*c*»o»  <rf  Judgment  wholly  or  partly. 

give  a  bond,  with  sufficient  security,  properly  Rule  186.    Form  of  Judgment  generally. — 

acknowledged,  and  approved  by  the  court,  to  Judgment  shall  be  entered  in  such  form  as  may 

the  person  against  whom  the  action  is  to  be  be  required  by  the  nature  of  the  case  and  by 

brought,  conditioned  for  the  payment  of  any  the  recovery  or  relief  awarded :  it  shall  refer  to 

costs  which  may  be  recovered  against  such  re-  the  verdict,  decision  or  report  that  authorizes  it, 

ceiver.     Leave  to  bring  action  shall  not  be  and  state  its  result;  but  shall  not  set  out  the 

granted  except  on  such  written  request  or  on  provisions  thereof,  nor  of  the  pleadings  nor  other 

the  giving  of  such  security.  papers,  in  its  recit^Js.    In  uncontested  cases, 

the  facts  upon  which  the  jurisdiction  depends 

Rule  178.    Sequestration  of  property  of  cor-  must  be  stated. 
poration;  receiver  thereof. — ^AU  motions  for  the 

sequestration  of  the  property  of  corporations,  Rule  186.  Judgment  against  dead  person. — If 
or  for  the  apjiointment  of  receivers  thereof,  a  judgment  for  a  sum  of  money  or  directing  the 
must  be  made  in  the  judicial  district  in  which  payment  of  money  be  entered  against  a  party 
the  principal  place  of  business  of  said  corpora-  after  his  deaths  a  memorandum  of  the  party's 
tions,  respectively,  is  situated,  except  that  in  death  must  be  entered  with  the  judgment  in  the 
actions  brought  oy  the  attorney-general  in  be-  judgment  book,  indorsed  on  the  Judgment-roll, 
half  of  the  people  of  this  state,  when  it  shall  be  and  noted  on  the  docket  of  the  judgment. 
nuide  to  appear  that  such  sequestration  is  a  ««,«M.«.«f*^  x  j- 
necessary  incident  to  the  action,  and  that  no  ^^^  ^^.'  Final  judgment  on  decision  or  re- 
receiver  has  already  been  appointed,  a  motion  portawardmgmterlocutonrjudgment.-Inacase 
for  the  appointment  of  one  may  be  made  in  any  not  otherwise  provided  for,  if  the  decision  on 
county  within  the  judicial  district  in  which  such  *  trial  by  the  court,  without  a  jury,  or  the  report 
action  is  triable.  ®°  t"®  trial  by  a  referee,  directs  an  interlocutory 

judgment  to  be  entered,  and  the  party  after- 
Rule  179.    Where  motion  made  for  removal  wards  becomes  entitled  to  a  final  judgment,  an 
of  receiver;  extension  of  receivership. — No  mo-  application  for  the  latter  may  be  made  as  on  a 
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Rules  188-193                                       COURT  RULES 

motion.    And  where  a  judgment  requires  the  the  county  in  which  the  action  is  triable,  unless 

appointment  of  a  rdferee  to  do  any  act  there-  the  court  shall  direct  otherwise.    In  any  county 

under,  the  referee  must  be  appointed  by  the  where  a  separate  special  term  for  the  hearing  of 

judgment,  or  by  the  court,  on  motion,  except  as  motions  only,  or  for  the  transaction  of  ex-parte 

otherwise  prescribed  in  the  next  rule.  business,  is  regularly  held  pursuant  to  assign- 

J  A     1  1  J  ment  therrfor,  applications  under  this  rule  shall 

Rule  188.  Interlocutory  and  final  judgment  be  made  only  to  such  a  special  term  as  may  be 
on  default  or  decision.~In  an  action  triable  by  designated  for  that  purpose  in  the  special  or 
the  court,  an  interlocutory  judgment  rendered  localrules  applicable  to  such  county.  Any 
upon  a  default  in  appearing  or  pleading,  or  pur-  judgment  granted  in  violation  of  this  provision 
suant  to  the  direction  contained  in  a  decision  or  may  be  vacated  by  a  special  term  at  which  the 
report,  may  state  the  substance  of  the  final  application  might  have  been  made.  Except  in 
judgment  to  which  the  party  will  be  entitled,  an  action  for  the  annulment  of  a  marriage,  for  a 
It  may  direct  also  that  the  final  judgment  be  divorce  or  for  a  separation,  no  finding  of  fact  in 
settled  by  a  iudge  or  a  referee.  Final  judgment  writing  shall  be  necessary  to  the  rendition  of  a 
thereon  shall  not  be  entered  until  the  settlement  judgment  on  default  in  appearance  or  pleading, 
thereof  shall  be  made  and  filed.  An  interlocu- 
tory judgment  may  award  costs  generally  with-  Rule  192.  Proceedings  on  application  for  de- 
out  specif  ving  the  amount  thereof.  If  costs  fault  judgment  if  service  without  the  state  ornot 
have  not  been  taxed  when  final  judgment  is  personally. — ^The  following  regulations  shall  ap- 
signed,  or  settled,  the  clerk  shall  not  enter  the  ply  to  an  application  to  a  court,  or  to  a  judge 
judgment  until  the  costs  shall  have  been  taxed  thereof,  for  toe  judgment  demanded  in  a  com- 
and  the  clerk  shall  have  inserted  the  amount  plaint  if  the  summons  was  served  on  the  defend- 
thereof  in  the  judgment.  ant  without  the  state  or  otherwise  than  person- 
ally, and  the  defendant  is  in  default: 

Rule  180.    Proof  to  be  filed  on  ap^cation  to  1.  On  such  an  application,  the  plaintiff  must 

court  on  defattlt.-~0n  an  application  Dy  a  plain-  file  proof  that  the  service  is  complete,  and  pnxrf 

tiff  to  a  court  or  judge  for  judgment  by  default,  by  affidavit  of  the  defendant's  default, 

if  the  default  was  in  appearing,  he  must  file  proof  2.  In  an  action  for  a   sum  of  money  onbr 

of  service  of  the  summons;  if  the  default  was  in  specified  in  the  civil  practice  act,  if  the  defend- 

pleading,  proof  of  appearance;  and,  if  a  copy  of  ant  is  a  nonresident  or  a  forei^  corporation, 

the  complaint  was  demanded,  proof  of  service  the  plaintiff  must  produce  and  me  proof  by  affi- 

thereof   on  the  defendant's  attorney;  and,  in  davit  that  a  warrant  of  attachment  granted  in 

either  case,  proof  by  affidavit  of  the  default  the  action  has  been  levied  on  the  property  of  the 

which  entitles  him  to  judgment.  defendant,  containing  a  description  of  the  prop- 

«,.  «    ..^^    m*    .          .  *     *                 ...  erty  so  attached,  with  a  statement  of  the  value 

Rule  190.   Notice  to  defendant  on  aophcation  thereof  according  to  the  inventory, 

to  the  court  for  judgment— 1.  If  a  defendant  3.  The  court  or  judge  must  require  proof  of 

against  whom  judgment  may  be  taken  on  an  the  cause  of  action  set  forth  in  the  complaint  to 

application  to  the  court  or  a  judge  has  appeared  be  made,  either  before  the  court  or  judge,  or  be- 

gener^y  but  has  made  default  m  pleading,  he  is  fore  a  referee  appointed  for  that  purpose,  ex- 

entitled  to  at  least  five  days'  notice  of  the  time  cept  that  where  the  action  is  brought  to  recover 

and  place  of  the  application  for  judgment.  damages  for  apereonal  injury,  or  an  injiuy  to 

2.  In  a  case  where  an  application  for  judg-  property,  the  cuunages  must  be  ascertained  by 

ment  must  be  made  made  to  the  court  or  a  means  of  a  writ  of  inquiry  or  by  a  jury  in  court 

judge,  the  defendant  may  serve  on  the  plaintiff's  as  prescribed  in  the  civil  practice  act. 

attorney  at  any  time  before  the  application  for  4.  if  the  defendant  be  a  nonresident,  or  a 

judgment  a  written  demand  of  notice  of  the  foreign  corporation,  the  court  or  judge  to  whom 

execution  of  any  reference,  writ  of  mouiry,  or  of  guch  application  is  made  must  require  the  plain- 

an  assessment  by  a  jury,  which  may  be  granted  tiff  or  his  agent  or  attorney  to  be  examined  on 


execution  of  the  reference,  or  writ  of  inquiry,  or  plaintiff  is  entitled 

of  the  assessment  by  a  jury,  must  be  given  to  5.  Before  rendering  judgment,  the  court  or 

the  defendant  by  service  thereof  on  the  i^erson  judge  to  whom  the  application  is  made  may 

whose  name  is  subscribed  to  the  demand,  in  the  require  the  plaintiff  in  any  case  to  file  an  under- 

manner  prescribed  for  service  of  a  paper  on  an  taking  to  abide  the  order  of  the  court  touching 

attorney  in  an  action.  the  restitution  of  any  estate  or  effects  which  may 

i»m1«  101      A^^n^.M^  *^^  ii«ii«««^«  ..«  f«:i  ^^  directed  by  the  judgment  to  be  transferred  or 

„.?^  .i!i   AP?J^«»**^  for  judment  on  fad-  delivered,  or  the  restitution  of  any  money  tliat 

ure  to  answer.--.lr  in  an  action  m  the  supreme  be  collected  under  or  by  virtue  of  the  judg 

court,  the  plamti^  be  entitled  to  judgment  on  ^^^^  j^  ^^^  ^^^  defendant  or  his  representati  * 

the.failure  of  the  defendant  toanswer  the  com-  jj^^  ^^  -^  admitted  to  defend  the  actioi 

plaint,  and  the  relief  demanded  requires  appli-  ^^^  succeeds  in  his  defense, 
cation  to  be  made  to  the  court,  such  application 

may  be  made  at  any  special  term  in  tne  district  Rule  193.  Judgment  on  trial  if  some  def end- 
including  the  county  in  which  the  action  is  tri-  ants  default. — If  therebetwoormore^defendan^ 
able,  or,  except  in  the  first  district,  in  a  county  in  an  action,  and  one  or  more  have  answerec 
adjoining  the  county  in  which  the  action  is  tria-  and  one  or  more  have  failed  to  answer,  judt 
ble.  Such  application,  except  in  the  first  and  ment  by  default  against  those  who  have  nc 
second  judicial  districts,  may  be  made  also  at  a  answered,  if  the  action  has  not  been  severec 
trial  term  in  the  county  in  which  the  action  is  may  be  rendered  at  the  term  at  which  these 
triable.  When  a  reference  or  writ  of  inquiry  tion  is  tried,  provided  a  notice  of  application V 
shall  be  ordered,  the  same  shall  be  executed  in  judgment  against  such  defendantis,  shall  h 
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been  saved  on  aucb  of  tbem  as  have  appeared,  ence  has  been  had  to  i 

Ifaparty  plaintiff  haa  defaulted  in  replying  U>  a  specific  questions  of  fac 

counterdaiffl,  jud^ent  by  default  may  be  and  the  remaining  igeuet 

rendered  a^inst  him  on  the  counterclaim  at  the  ment  may  be  taken  on  t 

tennatwhichtheisaueaariBingonthecomplaint  party  as  prescribed  in 

and  answer  are  tried,  on  like  notice.  ninety-five. 

Rule  IM.   Judgment  after  jurjr  trial  of  spe-  Rule  200.    Ap^katioi 

cUc  questions  of  net — In  an  action  triable  oy  ance. — An  appbcation  f< 

the  court,  where  one  or  more  specific  questions  ance  can  only  be  made  tc 

of  fact  arising  on  the  issues  have  been  tried  by  a  the  trial  is  had  or  the  ji 

jury,  judgment  may  be  token  on  the  application  in  all  cases  shall  be  mac 

of  either  partyr  adjusted. 

1,  If  all  the  issues  of  fact  in  the  action  are  dt 

termined  by  the  findings  of  the  jury,  or  the  re-  Rule  201.    Entry  ol  J 

maining  issues  of  fact  have  been  determined  by  judfiiaent  shall  be  si^et 

the  decision  of  the  court,  or  the  report  of  a  re-  m  his  office  only  during 

feree,  an  application  for  judgment  on  the  whole  signing  and  filing  shall 

issue  may  be  made  as  on  amotion,  the  judgment.     Judgmi 

2,  If  one  or  more  issues  of  fact  remain  to  be  term  or  vacation.  Tte  i 
tried,  judgment  may  be  rendered  on  the  whole  docket-books  required  t 
iraue  at  toe  term  of  the  court  where,  or  bv  keep  a  book  styled  the 
direction  of  the  referee  by  whom,  they  are  tried,  which  he  shall  record  al 

Rule  IBS.   Judgment  after  trial  of  iasuea  and 

detamilnatioa  of  motion  for  jud^enL — ^If  a  Rule  SOS.  Judpnenl- 

motion  for  judgment  be  made  and  issues  of  fact  Ing. — The  clerk,  on  en 

arise  in  the  same  action  and  the  motion  has  been  must  immediately  file  i 

determined  and  all  the  issues  have  been  tried,  or  the  followins  regulations 

otherwise  disposed  of,  final  judgment  shall  be  1.  It  shall  be  pr^are 

taken:  clerk  by  the  attorney  f 

1.  Where  an  application  must  be  made  to  the  instance  ibe  final  juogi 
court  for  judgment  on  the  issue  last  tried,  the  that  the  clerk  must  attai 
application  must  be  for  judoment  on  the  whole  original  papers  on  file,  i 
issue,  and  judgment  must  be  rendered  accord-  tion,  mav  make  up  the  ( 
ii^y.  2,  It  snail  consist,  exc 

2.  Where  the  action  is  triable  by  a  iury  and  provision  is  made  by  la 
theissuelast  tried  is  tried  at  a  term  of  uie  court,  pera:  the  summons;  til 
the  application  for  jud^ent  on  the  whole  issue  thereof;  admissions;  the 
may  be  entert,ainea,  m  the  discretion  of  the  interlocutory  judgment, 
court,  at  that  term  with  or  without  notice;  if  not  and  each  paper  op  file,  i 
BO  entertained,  it  must  be  heard  as  a  motion.  copy  of  each  order  whii 

3.  Where  the  issue  last  tried  is  tried  before  a  the  merits  or  necessarily 
referee,  his  report  must  award  the  prop^  judg-  3.  If  judgment  be  Udc 
ment  on  the  whole  issue,  unless  otherwise  pre-  ment-roll  must  contain : 
scribed  in  the  order  of  reference.  to  be  filed,  on  so  taking  j 

application  therefor,  tO| 

Ruls  IH.   Judgment  on  motion. — If  no  issue  decision  or  writ  of  inquii 

of  fact  remain  to  be  tried,  and  final  judgment  4.  If  judgment  be  t 

has  not  been  diretited,  as  prescribed  lu  section  judgment^rojl  must  con 

four  hundred  and  forty-one  of  the  civil  practice  or  decision,  each   offer, 

act,  final  judgment  may  be  entered  on  applica-  scribed  in  the  civil  pra< 

tion  to  the  court  or  by  the  clerk  in  an  action  tious  or  case  then  on  file 

specified  in  section  four  hundred  and  eighty-five  S.If  judgment  of  aftin 

of  said  act.  appeal  to  the  appellate 
court,  the  judgment-rol 

Rule  197.     Powers  of  court  on  application  of  the  judemcnt,  annexe 

after  decision  of  motion  for  judgment— An  the  appeal  was  heard, 

application  by  either  party  for  fin2  judgment  6.  On  an  api)eal  to  th( 

after  the  decision  of  a  motion  for  judgment,  as  judgment  or  order  of  tl 

prescribed  in  the  last  two  rules,  may  be  made  to  the  supreme  court,  the 

the  court  under  section  four  hundred  and  ninety  division,  it  any,  shall  I 

of  the  civil  practice  act.  poses  of  the  ajipeal,  to 
mont-rol!  nr  appeal  papi 

Rulel98.    Judgment  after  trial  of  whole  issue  7.  If,  after  an  appei 

of    fact — Except    where    otherwise    expressly  ings  be  taken  at  the  sp 

prescribed  by  law,  judgment  on  the  report  of  a  before  the  entry  of  fin 

referee  after  a  trial  by  the  referee  of  the  whole  ment-roll  must  contain 

issue  of  fact,  or  on  the  decision  of  the  court  on  thereto, 

the  trialofthewholeissueof  fact  without  a  jury,  8.  The  clerk  must  mal 

may  be  entered  by  the  clerk,  as  directed  therein,  of  each  iudgmcnt-roll  f 

on  filing  the  decision  or  report.  time  ol  ming  it,  specifyii 
hour,  and  minute. 

Rule  l&O.    Judgment  after  reference  to  de- 
termine specific  questions  of  fact.~-If  a  refei^  Role  203.    Stay  of 
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ment — ^The  entry  of  final  judgment,  and  the       RuI)b280.   Motion  for  new  trial  on  exceptions 

subsequent  proceedings  to  collect  or  otherwise  to  be  heard  in  ttte  first  instance  in  wpdiate 

enforce  it,  are  not  stayed  by  an  exception,  the  division. — If,  after  a  jury  trial,  an  order  be  made 

preparation  or  settlement  of  a  case,  or  a  motion  directing  that  exceptions  be  heard  in  the  first 

for  a  new  trial,  unless  an  order  for  such  a  stav  is  instance  in  the  appellate  division,  the  order 

procured  and  served,  or  such  stay  is  granted  in  entitles  the  party  applying  therefor  to  move  in 

open  court  at  the  close  of  the  trial.  the  appellate  division  for  a  new  trial,  after  due 

.  .  notice  and  on  a  case  made  and  settled  contain- 

Rnle  204.    Satiafactiion  of  Judgment  wnolly  j^g  ^^e  exceptions  and  so  much  oUier  matter, 

or  partly. — If  an  execution  issued  on  a  judgment,  only,  as  may  be  necessary  or  ^propriate  to 

wholly  or  partly  for  a  sum  of  money,  or  direct-  enable  the  appellate  division  to  decide  the  mo- 

ing  the  payment  of  a  suna  of  money,  be  re-  tion.    Until  the  hearing  of  the  motion  in  the 

turned  wholly,  or  partly,  satisfied,  the  clerk  must  appellate  division,  the  trial  judge,  or,  in  case  of 

make  an  entry  of  the  satirfaction,  or  partial  his  absenceorinability.  the  court  at  special  term, 

satisfaction,  m  the  docket  of  the  judgment  on  ^^11  continue  to  have  jurisdiction  to  set  aside  the 

which  It  was  issued.    Thereupon  the  judgment  is  order  thus  made  by  the  trial  judge, 
deemed  satisfied  to  the  extent  of  the  amount 

returned  as  collected,  unless    the  return   be       Rnle  221.    Motion  for  new  trial  at  special 

vacated  by  the  court,  and  an  entry  made  thereof  term. — ^A  party  intending  to  move  for  a  new 

on  the  docket.  trial  of  an  issue  of  fact  must  make  a  case  and 

procure  the  same  to  be  settled  and  signed  in  the 

TITLE  26  same  manner  as  on  an  appeal  from  a  judgment 

rendered  after  the  trial  of  such  an  issue,  except 

Declaratory  Judgment  where  the  motion  is  on  the  minutes  of  the  judge 

Rule  210.  Practice  aa«miUted.  "^^^  presided  at  a  trial  by  a  jury,  or  on  an  allegar 

211.  Prayer  for  relief.  tion  of  irregularity  or  surpnse  or  except  as  other- 

?i2-  Jun«l>c*»pndl8or«ttonary.  wise  provided  by  law. 

Ill  cSi  ^'^  "^  ^  the  motion  for  a  new  trial  be  made  for  the 

purpose  of  reviewing  a  trial  by  jury  of  one  or 

Rule  210.    Practice  assimilated. — ^An  action  more  specific  questions  of  fact,  arising  on  the 

in  the  supreme  court  to  obtain  a  declaratory  issues  m  an  action  triable  by  the  court,  the 

judgment,  pursuant  to  section  four  hundred  and  motion  can  be  made  only  at  the  term  where  the 

seventy-three  of  the  civil  practice  act,  in  matters  motion  for  final  judgment  is  made  or  the  re- 

of  procedure  shall  follow  the  forms  and  practice  maining  issues  of  fact  are  tried,  as  the  case 

prescribed  in  the  civil  practice  act  and  rules  for  requires. 

other  actions  in  that  court.  ^ _  . 

Rule  222.  Reriew  of  intertocutory  reference 

Rule  211.   Prayer  for  reliel. — ^The  prayer  for  or  inquisition. — If  a  reference  or  writ  of  inquiry 

relief  in  the  complaint  shall  specify  tne  precise  has  l^en  executed,  either  party  may  apply  for  an 

rights  and  other  legal  relations  of  which  a  dec-  order  directing  a  new  hearing  or  a  new  writ  of 

laration  is  requested  and  whether  further  or  inquiry,  on  p^oof  by  affidavit  that  error  was 

or  consequential  relief  is  or  could  be  claimed,  committed  to  his  prejudice  on  the  hearing,  ot  in 

If  further  relief  be  danned  in  the  action,  the  the  report,  or  on  nie  execution  of  the  writ,  or  in 

nature  and  extent  of  such  relief  shall  be  stated,  the  inquisition.    In  a  proper  case,  the  ai^^lica- 

«»  ,    A«A     *    .  ^.  ^      ^i       ^  r,  '  tion  may  be  granted  after  judgment  hais  been 

Rule  212.    Tunsdiction  discretionary.— If ,  m  entered.    In  that  case,  the  judgin«it  may  be 

the  opimon  of  the  court,  the  parties  should  be  ^^  ^side,  either  then  or  after  the  new  hearing  or 

left  to  relief  by  existing  foraos  of  actions,  or  for  theexecutionof  the  new  writ,  as  justice  requires. 

other  reasons,  it  may  dechne  to  pronounce  a 

declaratoxy  jud^ent,  statinjg  the  grounds  on       Rule   228.     When   notes  of   stenogxaplMr 

which  its  cGscretion  is  so  exercised.  treated  as  minutes  of  >udge. — On  a  motion  for 

<»  ,    »««    «T_^.  .^1  M    J.       T       J  a  new  trial,  notes  of  the  stenographer,  taken  at 

Rule  218.   Verdkt  of  Jury  on  facts.— In  order  ^y,^  ^^  ^ten  written  out  at  length,  may,  in  the 

to  settle  questions  of  fact  necessary  to  be  de-  discretion  of  the  judge,  be  treated  as  his  min- 

termmed  before  judgment  can  be  rendered^  the  ^^^  on  the  trial, 
court  may  direct  their  submission  to  a  jury. 

Such  verdict  may  be  taken  by  the  court  before       Rule  224.    When  order  on  motion  for  new 

which  the  action  is  pending  for  trial  or  hearing,  trial  to  specify  grounds. — When  an  order  grants 

The  provisions  of  sections  four  hundred  and  or  refuses  a  new  trial^  except  an  the  exceptions 

twenty-nine  and  four  hundred  and  thirty  of  the  taken  during  the  trial,  it  must  specifv  the  grounds 

civil  practice  act  apply  to  a  verdict  so  rendered,  on  which  the  motion  was  made  ana  the  grounds 

on  which  it  was  decided. 
Rule  214.    Costs. — Costs  in  such  an  action 
shall  be  discretionary  and  may  be  granted  to  or  Tm  »  «v 

against  any  party  to  the  action .  TITLE  27 

TITLE  26  Appeals 

Rule  220.  Bill  of  ezeeptiona. 
Jjf^y^  Trial  ^^-  ^^^"^  ^°^  ^'^^  ^^  exceptions;  aerviee;  amendment 

and  aetUement. 
Rule  230.  Motion  for  new  trial  on  ezeeptiona  to  be  heard  231.  Failure  to  make  oaae.  , 

in  the  first  instance  in  appellate  division.  232.  Bill  of  exceptions;  case;  resettlement;  ezhibita. 

221.  Motion  for  new  trial  at  special  term.  233.  Extension  of  time  for  terving  case  on  appeal  or 

222.  Review  of  interlocutory  reference  or  inquisition.  amendments. 

223.  When  notes  of  stenographer  treated  as  minutes  234.  Papers  constituting  record  on  appeal. 

of  judge.  285.  Reeords  and  briete  on  appeal;  printing;  i 

224.  When  order  on  motion  for  new  trial  to  specify  ing  and  delivery. 

grounds.  236.  Briefs  and  pdnts  to  be  exchanged  by  partif 
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Rulea  237.  Calendar  praotioe;  notes  of  issue;  defaiilt  judg-     party  shall  omit  tO  make  a  case  witiltfl  tll0  ti^§. 

238.  Opl^^Toopies andpubUcation.  ^^^]}^  ^^  the  piWing  rule,  he  shaU^deetti^ 

239.  Orders  of  appellate  division  on  reversal.  tO  have  waived  his  right  thereto;  aoq  Wftett^f^ 

case  is  made  and  the  parties  shall  omit  wiwlQi 

Rule  S29.   Bin  of  execcptioiis.---If  the  appel-  the  several  times  so  limited,  the  one  pwiy  W     '  ( 

lant  intend  to  review  on  appeal  only  certain  propose  amendments,  and  the  other  to  give  IM>-     j 

exceptions  taken  on  the  trial,  he  shall  serve  on  ^ice  of  the  settlement  thereof  before  the  judge  or 

the  adverse  party  a  notice  specifying  such  referee,  they  shall  be  deemed,  respectively,  ^ 

exceptions,  and  shall  prepare  and  serve  a  bill  of  fonner  to  have  agreed  to  the  case  as  proponed, 

exceptions  as  hereinafter  provided.  aj^j  ^he  latter  to  l^ive  agreed  to  the  amendmeo^ 

Rule  230.  Case  and  billofeKeptkms;  service:  as  proposed, 
amendment  and  settlement.— Whenever  it  shall        itule  382.    Bill  of  exceptions;  case;  resettle- 

be  necessary  to  make  a  case  or  a  bill  of  ©ccep-  nient;  exhibits.— A  bill  ^exceptions  shall  con- 

tions,  the  same  shall  be  made  and  a  copy  thereof  ^ain  only  so  much  of  the  evidence  as  is  necessaiy 

served  on  the  opposite  party  within  the  follow-  to  present  the  questions  of  law  which  are  to  be 

ing  times:  raised  on  the  appeal. 

If  the  trial  was  before  the  court  or  refer^,        \  case  shall  contain  all  the  evidence  by  ques- 

including  trials  by  a  jury  of  one  or  more  specific  tion  and  answer,  the  rulings  of  the  court  and  the 

questions  of  fact  in  an  action  triable  by  the  court,  exceptions  of  all  parties  to  the  record,  but  shall       .  ^j 

within  thirty  days  after  service  of  a  copy  of  the  not  contain  the  opening  and  summing  up  or  the 

decision  or  report  and  of  written  notice  of  the  remarks  of  counsel  unless  ordered  by  the  judge 

entry  of  the  judgment  thereon.  qj.  referee. 

In  the  surrogate's  court,  within  thirty  days        Exhibits  on  a  trial  or  voluminous  documents 

after  service  of  a  copy  of  the  decree  or  order  and  ug^  qq  ^  motion  need  not  be  printed  at  length 

notice  of  the  entry  thereof .  unless  the  judge  or  referee  so  direct,  in  which 

If  the  trial  was  before  a  jur\',  wid  a  motion  is  case,  except  there  be  a  stipulation  by  the  parties, 

made  for  a  new  tnal  and  not  decided  at  the  time  the  clerk  shall  certify  that  the  printed  papers  are 

of  the  tnal,  within  thirty  days  after  notice  of  true  copies  of  the  originals  and  of  the  whole 

theentryoftheorderon  such  motion,  or  within  thereof  except  those  omitted  by  order  of  the 

thirty  days  after  service  of  a  copy  of  the  judg-  court, 
ment  and  notice  of  its  entry.  If  any  case  or  bill  of  exceptions  does  not  con- 

The  party  served  with  a  case  or  a  bill  of  ex-  form  to  this  rule,  the  court  before  which  the 

ceptions  may  propose  and  serve  amendments  game  shall  be  brought  for  review  may  order  the 

thereto  withm  ten  days  thereafter.   Within  four  game  back  for  resettlement, 
days  thereafter  either  party  may  serve  the  op- 
posite party  with  a  notice  that  the  case  or  bill       R^ie  233.   Extension  of  time  for  serving  case 

of  exceptions  with  the  proposed  amendments  q^  appeal  or  amendments. — No  order  extending 

will  be  submitted  for  settlement,  at  a  time  Mid  the  time  to  serve  a  case  on  appeal  or  amendments 

place  to  be  specified  in  the  notice,  to  the  judge  thereto  shall  be  made,  except  at  the  close  of  the 

or  referee  before  whom  the  cause  was  tried.  trial,  unless  two  days'  notice  of  the  application 

The  party  proposing  amendments  to  a  case  or  for  such  an  order  shall  be  given  to  the  adverse 

bill  of  exceptions,  before  submittmg  the  same  to  party, 
the  j  udge  or  referee  for  settlement,  shall  mark  on 

the  several  amendments  his  allowance  or  dis-  Rule  234.  Papers  constituting;  record  on  ap- 
allowance  thereof,  and  also  shall  mark  plainly  peal. — ^In  all  causes  to  be  heard  in  the  appellate 
thereon  and  on  the  stenographer's  minutes  the  division,  the  papers  shall  be  furnished  oy  the 
parts  to  which  the  proposed  amendments  are  appellant  or  the  moving  party,  and  in  sub- 
applicable,  together  with  the  number  of  the  mitted  controversies  on  agreed  facts,  by  the 
amendment.   If  the  party  proposing  the  amend-  plaintiff. 

ments  claim  that  the  case  or  bill  of  exceptions  The  party  whose  duty  it  is  to  furnish  the  pa- 
should  be  made  to  conform  to  the  minutes  of  the  pers  shall  cause  a  printed  copy  of  the  requisite 
stenographer,  at  the  end  of  each  amendment  he  papers  to  be  filed  in  the  office  of  the  clerk  of  the 
must  refer  to  the  proper  page  of  such  minutes,  appellate  division  within  twenty  days  after  an 
The  judge  or  referee  snail  thereupon  correct  and  appeal  has  been  taken,  or  the  order  made  for  the 
settle  the  case  or  bill  of  exceptions.  Notice  of  hearing  of  a  cause  therein,  or  the  agreed  state- 
settlement  of  the  proposed  case  or  bill  of  excep-  ment  of  facts  has  been  filed  in  the  clerk's  office 
tions  shall  be  not  less  than  four  nor  more  than  pursuant  to  section  five  hundred  and  forty-six 
ten  days  after  the  service  of  such  notice.  The  of  the  civil  practice  act  j  but  if  it  shall  be  neces- 
lines  of  the  proposed  case  or  bill  of  exceptions  sary  to  make  a  case  or  bill  of  exceptions  after  the 
shall  be  so  numbered  that  each  copy  shall  cor-  appeal  has  been  taken  or  the  order  made  for  the 
respond.  The  court,  judge  or  referee,  by  order,  hearing  in  the  appellate  division,  the  printed 
may  allow  further  time  for  the  doing  of  any  of  papers,  including  the  case  as  settled  and  signed 
the  acts  above  provided  to  be  done  on  such  by  the  judee  before  whom  the  case  was  tried,  ' 
appeals.  shall  be  filed  within  twenty  days  after  the  settle- 
Cases  where  exceptions  are  ordered  to  be  heard  ment  of  the  case ;  and  the  party  whose  duty  it  is 
in  the  first  instance  by  the  appellate  division  or  to  furnish  the  papers  shall  serve  within  said 
where  specific  questions  of  fact  have  been  sub-  twenty  days  on  his  adversary  three  printed  cop- 
mitted  to  a  jury  shall  be  settled  in  the  same  ies  of  such  papers. 

manner.    With  the  approval  of  the  judge,  the        Such   papers   shall  consist    of  a  notice   of 

parties  may  agree  on  the  facts  proven  to  be  in-  appeal,  if  an  appeal  has  been  taken;  a  copy  of 

serted  in  the  case  or  bill  of  exceptions,  instead  tne  judgment-roll,  or  the  decree  in  the  court  be- 

of  the  testimony.  low,  and  the  papers  on  which  it  was  entered;  if  no 

judgment  was  entered,  the  pleadings,  minutes 

Rule  281.     Failure  to  make  case. — If  the  of  trial,  and  the  order  sending  the  case  to  the 
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appellate  diyision  or  the  order  appealed  from,  or  other  paper  printed  upon  an  appeal  from  an 
or  the  agreed  statement  of  facts.  To  these  pa-  order  shall  be  preceded  by  a  description  thereof 
p^ers  shall  be  attadied  the  case  or  bill  of  excep-  that  must  specify  on  whose  bdialf  it  was  read 
tions  if  it  is  to  be  used  in  the  appellate  division,  and  the  name  of  the  affiant  shall  be  printed  at 
All  the  foregoing  papers  shall  be  certified  by  the  the  top  of  each  page  containing  an  affidavit.  On 
proper  clerk,  or  be  stipulated  by  the  parties  to  be  an  appeal  from  an  order  granting,  or  denying,  a 
true  copies  of  the  original.  There  shall  be  pre-  motion  to  strike  out  parts  of  a  pleading  as  irrele- 
fixed  to  these  papers  a  statement  showing  the  vant,  redundant  or  scandalous,  or  to  make  a 
time  of  the  beginning  of  the  action  or  proceeding,  pleading  more  definite  and  certain,  the  portion 
and  of  the  service  of  the  respective  pleadings;  of  the  pleading  to  which  the  motion  is  directed 
the  names  of  the  original  parties  in  full;  and  any  must  be  printed  in  italics, 
change  in  the  parties,  if  such  has  taken  place.  _  .  ^^^  ^  ,  ^  ^  .  .  .  - 
There  shall  be  added  to  them  the  opinion  of  the  ^  ^^^  ?36.  Bnefs  and  pointe  to  be  exchanged 
court  below,  or  an  affidavit  that  no  opinion  was  hy  parties,— The  appeUate  division  in  any  de- 
given,  or,  if  given,  that  a  copy  could  not  be  pro-  partment  may  make  such  niles  in  relation  to  the 
cured.  The  foregoing  papers  shall  constitute  exchange  of  briefs  and  the  delivwy  of  pM)ers  and 
the  record  in  the  appellate  division.  bnefs  to  the  justices  thereof  as  it  may  deem  ex- 

The  papers  in  afl  appeals  from  orders  shall  pedient. 
consist  of  pointed  copies  of  the  papers,  which       j^^    ^3^    Calendar  practice;  notes  of  issue; 

T^T.^  Z^fiX  ^h^^r^t'Zrj^lt^  <1«^»^*  judgm^L^Kpeilate  divisi^  <i 
the  oi^er  certified  by  the  proper  clerk  or  stipu-         j^  department  may  adopt  rules  regulating 

lated  by  the  parties  to  be  true  copies  of  the  ong-  Ju^  k^o2^  ^f  ^.io«I  U^IfiK^X  !^T^*lr?.fi!^V^ 

inals  and  of  the  whole  thereof.    There  shall  be  Jj^  ^^^^Ll^^'fS  ^nh&nn  oM^n^S 

added  to  them  the  opinion  of  the  court  below,  or  ^^^  g^ep-a^-  ^Itf  L'Sdei^^ 

an  affidavit  that  no  ooimon  was  given,  or,  if  ^^j^.^^*^^  ^f  rev«^  by  default  WiU  not  be 

*"  T^'^^'S.Vll'hFfiff^^^^^  fif     allowX  Where  the  cause^is  called  in  its  order 

They  shall  be  filed  with  the  clerk  w^thm  fif-         ^    calendar,  if  the  appellant  fail  to  appear 

^.fc'^f ho  in!>^fiS^«}fatej^n  \ii  ^     ^<^  ^^^^^^  the'court  witfi  the  papers  reqK 
same  time,  the  appelant, shall  save  on  his  ad-        ^  ^    ^    ^.        J^  judgment  of 

versaiy  three  Pnnted  copies  thereo^^^  affirmance  by  default  will  be  ord^idTmotion 

If  the  pyty  whose  dutv  it  is  to  file  and  save    of  the  respondent, 
papers  under  this  rule  shall  fail  so  to  do,  the  ci«»i/vu^c«i,. 

other  party  may  move  in  the  appellate  coint  on        ^^   ^^     Opinions;  copies  and  pnbUcation. 
anv  motion  dav.  on  three  days  notice,  to  dismiss        ^,    ^^     v^muvmo,  vv|w«i>  i»u«*  |fuyuv«.uvm 
nuy  uiutiuiivittj  ';"/'"*  ZliiZf      ""  ''*^»  **"  ^°^  °°    — ^Before  any  decision  of  the  appellate  division  of 
the  appeal  or  for  other  relief.  ^^^  supreme  court  in  any  department  in  which 

an  opinion  is  written  is  announced,  there  shall  be 

Rule  286.    Records  and  briefs  on  appeal;    furnished  to  the  clerk  of  the  court  a  copy  of  each 

printing,  indexing  and  delivery. — ^The  records    opinion  delivered  by  the  court,  and  immediately 

and  briefs  and  all  other  papers  furnished  in  the    ^ter  the  announcement  of  the  decision  and  on 

appellate  division  in  calendar  causes  shall  be    the  same  day,  the  clerk  shall  transmit  such  copy 

Ennted  on  white  writing  paper,  ten  and  one-  or  copies  so  received  by  him,  duly  certified  as 
aJf  inches  by  eight  inches,  and  bound  on  the  required  by  section  ninety-two  of  the  judiciary 
edge  of  the  greater  length,  with  a  margin  on  the  law,  and  a  list  of  all  cases  decided  at  the  same 
outer  edge  of  the  leaf  not  less  than  one  and  a  time,  to  the  supreme  court  reporter,  and  no 
half  inches  wide.  The  printed  page,  exclusive  decision  on  any  appeal  in  which  an  opinion  is 
of  any  marginal  note  or  reference,  shall  be  seven  written  shall  be  announced  until  a  copy  of  the 
inches  long  and  three  and  a  half  inches  wide,  opinion  has  been  furnished  to  the  clerk  as  afore- 
The  folios,  numbering  from  the  commencement  said.  No  copy  of  any  opinion  in  any  case  decided 
to  the  end  of  the  record,  shall  be  printed  on  the  by  the  appellate  division  in  any  department 
outer  margin  of  the  page.  shall  be  delivered  to  any  person  until  after  the 

The  record  and  briefs  in  each  cause  shall  be  decision  is  announced  and  no  copy  of  such  opin- 
uniform  in  size  and  printed  in  roman  type  of  ion  shall  be  delivered  to  any  person  except  co\m- 
eleven  point  edze.  sel  in  the  case  until  the  list  of  decisions  and  cer- 

All  cases  cited  in  the  briefs  from  the  courts  of  tified  copies  of  the  opinions  shall  have  been 
this  state  shall  be  cited  from  the  official  reports  transmitted  to  the  supreme  court  reporter, 
if  there  reported  in  full.  Copies  of  the  opinions  filed  by  the  appellate  di- 

The  party  whose  duty  it  is  to  furnish  the  vision  shall  be  furnished  to  each  counsel  in  the 
papers  shall  comply  with  any  rules  of  that  cause  without  charge.  The  supreme  court  re- 
appellate  division  as  to  the  number  and  time  of  porter  shall  publish  the  opinions  of  the  appel- 
filing  and  service  of  copies  of  records,  printed  late  division  as  soon  as  practicable  without  wait- 
papers  and  briefs.  ing  to  publish  together  all  the  opinions  of  a 

The  record  on  appeal  shall  contain  an  index  in    particular  term  or  month. 

the  front  thereof.     The  index  of  the  exhibits        „  ,    «^^     ^  .         -         »  ^   a-  - 

shall  concisely  indicate  the  contents  or  nature  of  Rule  239.  Orders  of  appellate  division  on  re- 
each  exhibit  and  the  pages  where  it  is  admitted  in  versal.— The  appellate  division,  on  rendering 
evidence  and  printed  in  the  record.  Such  index  final  judgment  on  appesd  pursuant  to  the  provi- 
shall  also  contain  a  reference  to  the  pa^es  sion  of  section  five  hundred  and  eighty-four  of 
where  a  motion  for  a  dismissal  of  the  complaint  the  civil  practice  act,  on  reversing  or  modifying 
or  for  the  direction  of  a  verdict  appears.  At  the  a  judgment  entered  on  the  decision  of  Uie  court, 
top  of  each  page  containing  testimony  shall  be  or  the  report  of  a  referee,  without  gijntmg  a  new 
printed  the  name  of  the  witness  whose  testi-  trial,  may  reverse  any  finding,  and  shall  make 
mony  appears  thereon  and  of  the  party  by  whom  such  new  findings  of  facts  proved  on  the  tnal  as 
called,  and  a  statement  whether  the  examina-  shall  be  necessary  to  su^ain  the  mdgment 
tion  is  direct,  cross  or  re-direct.    Each  affidavit    awarded  by  the  appellate  division.    The  facti 
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as  found  by  the  appellate  division  shall  be  in-  in  the  complaint.    If  infants  be  interested,  the 

serted  in  its  order  tar  judgment  and  the  facts  as  complaint  shall  state  whether  the  parties  own 

found  by  the  special  term  or  referee  before  whom  any  other  lands  in  common, 
the  case  was  tried  which  are  reversed  by  the 


appellate  division  likewise  shall  be  q>ecined  in 
such  order. 

TITLE  28 
Action  to  Recover  Real  Property 

Rule  240.  Desoription  of  property  in  oomplaint. 


Role  246.  Ascertainment  by  court  of  rights  of 
parties  before  interlocutory  judgment — It  a  de- 
fendant in  an  action  for  partition  has  made  de- 
fault in  appearing  or  pleading,  or  a  party  be  an 
infant,  the  court  must  ascertain  the  rights,  shares 
and  interests  of  the  several  parties  in  the  prop- 
erty, by  a  reference  or  otherwise,  before  mtca*- 


241.  VerdiGt,  rq>ort  or  decision  to  atate  nature  of  locutorv  judinnent  is  rendered  in  the  action, 

plaintir  testate.  '^ 

i>«i«  QA£%     T\«».w.v«8«>«  ^4  «»M»«^  i«  <.M«  ^^^  ^^'  R«*«r«nce  on  default  or  admis- 

«i.^    ^1  J?mSSS^^n  !n  SJJfi^n^^  ^^^^  ^  «^«   ^^  ^«***'   absentees   or   un- 

platat— The  comoUmt  in  an  action  to  recover  ^^^  parties— Where  the  rights  and  interests 

'^vSr?^^^  "''Jr''  P'^!^!^?* iJ^'*'^l°w!*  "^"^  of  the  Several  parties,  as  stated  in  the  com- 

scribe  the  property  claimed  with  reawnable  cot-  j^j^^  j^  ^  ^J^^  for  partition,  are  not  denied 

tamtym  such  manner  that,  from  the  desOTptio^^  ^,  controverted,  if  any  of  the  defendants  be 

p^jession  of  the  property  claimed  may  be  dell  v-  j^^^^  ^^  absentees  or  unknown,  the  plain- 

^'^^  tiff,  on  an  affidavit  of  the  fact,  and  notice  to 

Rule  241.  Verdict,  report  or  decision  to  state  ^^  of  the  parties  as  have  appeared,  may  apply 

nature  of  plaintiff's  estate.— A  verdict,  report  or  f  *  *  special  term  for  ^  order  of  ref eroice  to 

decision  ih  favor  of  the  plaintiff  in  an  action  for  takeproof  of  the  plaintiff's  title  and  interatm  the 

the  recovery  of  real  property  or  the  possession  premises  and  of  the  several  matters  set  forth  in 

thereof,  and  the  judgment  rendered  thereon,  the  complaint,  and  to  ascertain  and  report  the 

must  specify  in  writing  the  estate  of  the  plain-  "ghts  and  interests  of  the  several  parties  m  the 

tiff  in  the  property  recovered,  whether  it  is  in  prttnises,  and  an  abstract  of  the  conveyances 

fee,  or  for  life,  or  for  a  term  of  years,  stating  for  under  which  the  same  are  held, 

whose  life  it  is,  or  specifying  the  duration  of  the  ^^^  ^^     p^^j  required  on  appUcation  by 

term,  if  the  esUte  be  less  than  a  fee.  p^^^y  for  money  paid  into  court-On  an  appli- 

TTTT  Tt  M  cation  to  the  court  by  a  party  in  an  action  for 

I II LA  £9  partition  for  money  paid  into  court,  he  must 

.  ^     M    T%  produce  the  following  papers: 

Action  for  Dower  ^  ^^  affidavit  made  by  himself,  or,  if  a  suffi- 

Rule  243.    Dower;  payment  of  gross  sum.  cient  excuse  be  shown,  by  his  agent  or  attorney, 

•n  1    Aj«     1%                        i.    «               _  stating  the  true  amount  actually  due  on  each 

Rule  248.    Dower ;  payment  of  gross  sum.—  jncu^rance,  and  the  name  and  residence  of  the 


estimated  according  to  the  value  of  an  annuity  ^^e  application  on  each  ownerof  an  incumbrance, 

of  five  per  centum  upon  one-third  of  the  value  of  g^,^  ^^  ^^^  ^^^^^^^  ^i^hin  the  state  must  be 

the  property  at  the  tune  of  the  husband  s  personal,  or  by  leaving  it  at  the  owner's  resi- 

dM^dunng  the  probable  life  of  the  plaintiff  ^^^  ^^^  some  peraon  of  suitable  age  and 

acoOTdiug  to  the  American  Experience  Table  of  discretion,  at  least  fourteen  days  previous  to 

S^i  ^'  •  X  J  *  11  II  the  application.     Service  without   the  state, 

[Table  pnnted  foUowmg  rules.]  j,  personal,  must  be  made  at  least  twenty  days 

Trrrw  on  previous  to  the  application.     If  the  owner  of 

TITLE  SO  ^tjg  incumbrance  reside  without  the  state,  and 

A  *i      «     i>««>*4f8  ^^®  place  of  his  abode  cannot  be  ascertained 

Action  for  Partition  ^t^h  reasonable  diligence,  notice  may  be  served 

Rule  245.  General  requiremento  aa  to  complaint.  on  him  by  publishing  it  in  SUCh  newspaper  or 

246.  Aacertainment^^by  court  of  rights  of  parties  newspapers  as  the  court  may  direct,  once  in 

»-.    ...       ^»*  ^^^^  week  for  the  four  weeks  immediately  pre- 


before  interlocutory  judgment. 

247.  Reference  on  default  or  aamission  in  case  of 

infants,  absentees  or  unknown  parties. 

248.  Proof  required   on  appli<»tion  by  party   for 

money  paid  into  court. 

249.  Notice  of  stay  of  sale. 

250.  Referee  to  be  selected  by  the  court. 

251.  Proceedings  on  death  of  parties. 


ceding  the  application. 


Rule  S40.    Notice  of  stay  of  sale.-^No  order 
to  stay  a  sale  under  judgment  in  partition  shall 
be  granted  or  made  by  a  judge  out  of  court 
Rule  245.    General  requirements  as  to  com-    except  on  notice  of  at  least  two  days  to  the 
plaint.— The  complaint  in  an  action  for  parti-    plamtiffs  attorney. 

tion  must  describe  the  property  with  reasonable  r^j^  250.  Referee  to  be  selected  by  court. — 
certainty,  and  must  specify  the  rights,  shares  a  referee  to  be  appointed  in  an  action  for  part.i- 
and  interests  therein  of  each  of  the  parties,  m  tion  to  take  proofs  or  to  sell  shall  be  selected  by 
far  as  the  same  are  known  to  the  plaintiff,  ^he  court,  and  the  court  shall  not  appoint  as 
and  also  must  contain  any  other  idlegation  g^ch  referee  a  peison  nominated  by  a  party  to 
reauired  by  statute.  If  a  party,  or  the  share,  t^g  action  or  his  counsel, 
right  or  interest  of  a  party,  be  unknown  to  the 

pUintiff ;  or  if  a  share,  rip;ht  or  interest  be  uncer-  Rule  261.  Proceedings  on  death  of  parties. — 
tain  or  contingent;  or  if  the  ownership  of  the  If,  on  the  death  of  one  of  two  or  more  plaintiffs, 
inheritance  depend  ui>on  an  executory  devise;  or  or  one  of  two  or  more  defendants,  in  an  action 
if  a  remainder  be  contingent,  so  that  the  party  for  partition,  the  interest  of  the  decedent  in  the 
cannot  be  named;  such  facts  also  must  be  stated    property  passed  to  a  person,  not  a  party  to  the 
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acticm,  the  latter  maybe  made  defendant  by  the  by  the  oertificafce  of  the  clerk  of  the  county  in 

order  of  the  court  and  a  supplemental  summons  which  the  mortgaged  premises  are  situated, 

may  be  issued  to  bring  him  m.  that  a  notice  of  the  pendency  of  the  action  con- 

*                      taining  the  names  of  the  parties  thereto;  the 

TITLE  31  object  of  the  action ;  a  description  of  the  property 

in  that  county  affected  thereby;  the  date  c^  the 

Action  for  Foreclosure  mortgage,  the  parties  thereto,  and  the  time  and 

R«le266.  Compkunt  to  .ute  whether  action  for  mon«a«e  P^*^  ^^  recording  the  same;  has  been  filed  at 

debt  haa  been  brought.  least  twenty  d^ys  before  sueh  application  for 

256.  Reference  on  default  or  admiaopn.                ,  judgment  and  at  Or  after  the  time  of  filing  of  the 

267.  AppUcabon  for  judgment  on  defauK  or  admia-  complaint,  as  required  by  hiW. 

258.  Proof  of  notice  of  pendency.  -^    ,    ^_^      r^^^*.-            ^^^         •» 

250.  Contents  of  judipnent  of  sale.  Rule  259.   Contents  of  judgment  of  sale. — In 

260.  NoUoe  of  application  for  stay  of  sale.  every  judgment  for  the  sale  of  mortgaged  pran- 

•  IS:  aSSSS»  t'SSS.  mo».,.; »!-«.«..  m  ttel«mption  and  particular  boundaries 

263.  Prooeedinga  before  referee.  01  the  property  to  be  sold,  SO  far  as  the  same  can 

264,  When  suxplus  to  be  paid  into  surrogate's  court,  be  ascertained  from  the  mortgage,  and  Other 

^:  SSS^^nfSSl^eSrto  b,  filed  or  .^  '?'*r£!«?*liJLr~?^  .li?*^?*!^  P^P^^' 

corded  before  conveyance.  shall  be  inserted.    Unless  otherwise  specially 

267.  Application  to  personal  property  liens.  ordered  by  the  couTt,  the  judgment  shall  direct 

Riile2M.   Complaint  to  state  whether  action  that  the  mortgaged  preniises,  or  so  much  th^ 

plaint  in  an  action  to  foreclose  a  mortgage  upon  ^^tion  and  which  mav  bp  sold  apnarat^lv  with- 

[SiCEb^n'uLhfto^^^^^^  ^t  miSinf^^^^^ 

mn^f^rH^Kf    «^^^  S  ^  XtS^/^nv  n^  «>W  by  or  Under  the  direction  of  the  sheriff  of 

tSflastt  A^    '                 ^  ^  *^^  ^^n^'  ^^  ^  referee,  and  that  the  f kintiff, 

tnereot  nas  oeen  coiiectea.  ^j,  ^^^^  ^^j^^^  p^^^     ^^^^  become  a  purchaser  on 

Rule  266.  Reference  on  default  or  admission.  ^<^^  sale;  that  the  sheriff  or  referee  execute  a 
—If,  in  an  action  to  foreclose  a  mortgage,  the  de-  ^^  to  the  purchaser;  that  out  of  the  proceeds 
fendant  fail  to  answer  within  the  time  aUowed  ©^  the  sale,  unless  otherwise  directed,  he  pay  the 
for  that  purpose,  or  the  right  of  the  plaintiff,  as  expens^  of  the  sale,  and  that  he  pay  to  the  plain- 
stated  in  the  complaint,  is  admitted  by  the  an-  tiff,  or  his  attorney,  the  amount  of  his  debt,  m- 
swer,  unless  the  court  shall  ascertain  and  detei^  terest  and  costs,  or  so  much  as  the  purchase 
mine  the  amount  due,  the  plaintiff  may  have  an  money  will  pay  of  the  same  and  that  he  take  the 
order  referring  it  to  some  suitable  person  as  ref-  receipt  of  the  plaintiff,  or  his  attorney,  for  the 
eree  to  compute  the  amount  due  to  the  plain-  amount  so  paid,  and  file  the  same  with  his  re- 
tiff  and  to  such  of  the  defendants  as  are  prior  port  of  sale,  and  that  the  purchaser  at  such  sale 
incumbrancers  of  the  mortgaged  premises,  and  be  let  into  poM^ion  of  the  premises  on  pro- 
to  examine  and  report  whether  tne  mortgaged  duction  of  the  deed, 
premises  can  be  soki  in  parcels.  Where  the  de-  _^  .  ^^^  ^  ,  ^  ,.  .  ^ 
fendant  is  an  infant,  and  has  put  in  a  general  f^\^'  Notice  of  apphcatioii  for  stay  of 
answer  by  his  guardian,  or  if  anv  of  the  defend-  f«le.-~No  order  to  stay  a  sale  under  judgment 
ants  be  absentees,  the  order  of  reference  also  f>r  the  foreclosure  of  a  mortgage  shall  be  made 
shall  direct  the  person  to  whom  it  is  referred  to  }>y  a  m^^  out  of  court,  except  on  a  notice  of  at 
take  proof  of  the  facts  and  circumstances  stated  '®a«t  twenty-four  hours  to  the  plaintiff  s  attor^ 
in  the  complaint  and  toe  xamine  the  plaintiff  or  ^^y* 

his  acent,  on  oath,  as  to  any  payments  which  ^^    ^^^     Disposition  of  surplus.— All  sur- 

haveleen  made,  and  to  compute  the  amount  j                   arisiig  from  thesaSof  mortgi^ 

fcnr  i^td^'^^fn/f^^^^  P^«™*«««  "^^^  ^y  Judgment  shall  be  p2d^ 

tion  for  judgment  of  foreclosure  and  sale.  ^y^^  ^^^q  ^^  ^^^  {^^^^  ^^^  ^^  ^^^j^  g^-^ 

Rule  267.    Application  for  judgment  on  de-  ^^X^  .^^er  the  same  shall  be  received  and  be  as- 

fault  or  admission.— In  an  action  to  foreclose  a  certainable,  in  the  citv  of  New  York  to  the 

mortgage,  when  no  answer  is  put  in  by  the  de-  chamberlain  of  the  said  city,  and  in  other  coun- 

fendant  within  the  time  allowed  for  that  pur-  *»es  to  the  treamu^  thereof,  unless  other^'se 

pose,  nor  any  answer  denying  any  material  facts  specially  directed,  subject  to  the  further  order 

of  the  complaint,  the  plaintiff  may  apply  for  of  the  court;  and  every  judgment  in  foreclosure 

judgment  at  any  special  term  on  due  notice  to  8°aU   contain  such  directions,   except   where 

such  of  the  defendants  as  have  appeared  in  the  jther  provisions  are  made  speciaUy  by  the  court . 

action,  and  without  putting  the  cause  on  the  No  report  of  a  sale  shall  be  filed  or  confirmed 

calendar.  unless  accompanied  with  a  im>per  voucmer  for 

In  such  case,  when  he  moves  for  judgment,  the  surplus  moneys  and  Aowing  that  they  have 

the  plaintiff  must  show  whether  any  of  the  de-  ^^^  P^'^  oyer,  deposited  or  difposed  of  m  pup- 

fendante  who  have  not  appeared  are  absentees,  stance  of  the  judgment.     If  any  pMt  of  the 

and,  if  the  court  has  not  computed,  he  must  pro-  surplus  moneys  r«nain  in  court  for  the  period 

duce  the  referee's  report  as  to  the  proof  of  of  three  months,  the  court,  if  no  fcpphcation  has 

the   facts   and   circumstances   stated   in   the  beenmade  therefor,  must,  and,  if  an  apphcation 

complaint,  and  of  the  examination  of  the  plain-  thwefor  is  pending,  may  direct  it  to  be  invested 

tiff  or  his  agent,  on  oath,  as  to  any  payments  »t  interest  for  the  benefit  of  the  p^son  or  pear- 

which  have  been  made  ^"^  entitled  thereto,  to  be  paid  on  the  direction 

of  the  court. 

Rule  268.    Proof  of  notice  of  pendency. — In 

all  foreclosure  cases,   the  plaintiff,  when   he  Rule  262.    Application  for  surpliu  moneys; 

moves  for  judgment,  must  show  by  affidavit,  or  reference. — ^Any  person  cjaiming  the  surpW 
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moneya  arising  upon  the  sale  of  mortgaged  prem-  Rule  166.   Relaree  to  be  selected  by  court. — 

ises,  or  any  part  thereof,  either  in  his  own  name.  The  referee  to  be  appointed  in  foreclosure  cases 

or  by  his  attorney,  at  any  time  before  the  con-  to  compute  the  amount  due  or  to  sell  mortgaged 

firmation  of  the  r^M>rt  of  sale,  may  file  with  the  premises  or  to  report  on  application  for  surplus 

clerk  in  whose  office  the  report  of  sale  is  filed,  a  moneys  shall  be  selected  by  the  court,  and  the 

written  notice  of  such  claim,  stating  therein  the  court  shall  not  appoint  as  such  referee  a  person 

nature  and  extent  of  his  claim,  and  the  address  nominated  by  a  party  to  the  action  or  his 

of  himself  or  his  attorney.    Tne  party  moving  counsel, 
for  ccMifirmation  of  the  report  of  sale  shall  pre- 

salt  with  his  motion  papers  a  certificate  of  the  *wl«  266.  Mortgage  and  assignments  to  be 
clerk  specifying  the  notices  of  claim  to  the  sur-  fll«d  or  recorded  before  conTeyance.— When- 
plus  moneys,  if  any,  so  filed  with  him.  and  an  ever  a  sheriff  or  referee  sells  mortgaged  premises 
affidavit  showing  any  other  unsatisfied  lien  on  under  a  decre^  order  or  jud^ent  of  the  court, 
the  property.  On  the  motion  for  confirmation,  »t  shall  be  the  duty  of  the  plaintiff,  before  a  deed 
or  at  any  time  within  three  months  thereafter,  is  executed  to  the  purchaser,  to  fie  such  mort- 
on  notice  to  all  parties  who  have  appeared  in  the  gage  and  any  assignment  thereof  in  the  office 
action  or  filed  claims,  any  party  to  the  action,  or  of  the  clerk,  unless  such  mortgage  and  assign- 
any  person  who  has  nled  a  notice  of  claim  on  the  ments  have  been  duly  proved  or  acknowledged 
surplus  moneys,  may  apply  for  an  order  of  ref-  so  as  to  entitle  the  same  to  be  recorded;  in  which 
erence  to  ascertain  and  report  the  amount  due  case,  if  it  has  not  been  done,  it  shall  be  the  duty 
to  him  or  any  other  person  who  has  a  lien  on  of  the  plaintiff  to  cause  the  same  to  be  recorded 
such  surplus  moneys,  and  to  ascertain  the  prior-  at  full  length  in  the  coimty  or  counties  where 
ity  of  the  several  liens  thereon;  to  the  ena  that  the  lands  so  sold  are  situated  before  a  deed  is 
on  the  coming  in  and  confirmation  of  the  report  executed  to  the  purchaser  on  the  sale;  the  ex- 
on  such  reference,  such  further  order  may  be  pense  of  which  fihng  or  recording,  and  the  entry 
made  for  the  distribution  of  such  surplus  mon-  thereof,  shall  bp  allowed  in  the  taxation  of 
eys  as  may  be  just.  The  only  costs  which  can  costs;  and,  if  filed  with  the  clerk,  he  shall  enter 
be  allowed  to  the  party  moving  for  the  refer-  in  the  minutes,  the  filing  of  such  mortgage  and 
ence  are  motion  costs  of  the  motion  for  reference  assignments,  and  the  time  of  filing.  But  this 
and  of  the  motion  to  confirm  the  report,  to-  rule  shall  not  extend  to  any  case  where  the 
gether  with  necessary  disbursements.  mortgage  or  assignments  appear,  by  the  plead- 
ings or  proof  in  the  suit  commenced  thereon,  to 
Rule  268.  Proceedings  before  referee. — ^The  have  been  lost  or  destroyed, 
owner  of  the  equity  of  redemption,  or  any  party 


c&'^  ^TtTertii^^pyt^fn  the  *»  foij^clSae  a  mortage  6r  other  Yen' on  chattel 

cierK  ana  serve  a  cerwnea  copy  cnereoi  on  tne  ^^  ^^^^  personal  property. 

referee,  shall  be  entitled  to  a  notice  to  attend  on  ^             *-    ±'     j 

such  reference  and  to  the  usual  notices  of  sub-  tttt  v  ho 

sequent  proceedings  relative  to  such  surplus.  TITLE  82 

If  such  owner,  party  or  claimant,  has  not  ap-  .               p             ri.  ♦♦  i 

peared  nor  made  his  claim  by  an  attorney,  the  Action  to  Recover  Chattel 

notice  may  be  served  by  depositing  the  same  in  Rule  270.  How  title  to  ohsttel  pleaded. 

the  postoffice,  directed  to  the  claimant  at  his  271.  Pleading  wrongful  taking  or  detention. 

place  of  residence  as  stated  in  his  notice  of  ^^'  ^°*dSmi^*  property  was  distrained  doing 

claim  and  on  the  owner  in  such  manner  as  the  273.  Replevin  papers  to  be  furnished  court  or  referee, 
court  may  direct.    Notice  of  the  hearing  before 

the  referee  shall  be  giVen  to  any  person  having  „*^"«  270-    How  titie  to  chattel  pleaded.— An 

or  appearing  to  have  an  unsatisfied  lien  on  the  allegation  m  a  pleading  interposed  by  either 

moneys  in  such  manner  as  the  court  shall  djrect-  Party  to  the  effect  that  the  party  pleading,  or  a 

third  person,  was,  at  the  time  when  the  action. 

Rule  264.   When  surplus  to  be  paid  into  sur-  was  conmienced,  or  the  chattel  was  replevied,  as 

rogate's  court. — If  real  property  or  an  interest  the  case  may  be,  the  owner  of  the  chattel^  or 

in  real  property  which  is  liable  to  be  disposed  of  that  it  was  then  his  property,  is  a  sufficient 

as  prescribed  in  article  thirteen  of  the  sur-  statement  of  title,  unless  the  right  of  action  or 

rogate's  court  act,  be  sold  to  satisfy  a  mortgage  defense  rests  on  a  right  of  possession  by  virtue 

or  other  lien  thereon,  which  mortgage  or  lien  ao-  of  a  special  property,  in  which  case  the  pleading 

crued  during  the  decedent's  lifetime,  the  surplus  must  set  forth  the  facts  upon  which  the  special 

money  must  be  paid  into  the  surrogate's  court  property  depends,  so  as  to  show  that  at  the  time 

having  jurisdiction  to  issue  letters  testamentary  when  the  action  was  commenced,  or  the  chattel 

or  of  administration  upon  the  estate  of  the  de-  was  replevied,  as  the  case  may  be,  the  party 

cedent,  in  the  following  cases:  pleading,  or  the  third  person,  was  entitled  to 

1.  If  eighteen  months  have  not  elapsed  since  the  possession, 
the  date  when  letters  testamentary  or  of  ad- 
ministration were  first  issued.  Rule  271.    Pleading  wrongful  taking  or  de« 

2.  If  a  proceeding  for  a  judicial  settlement  of  tention. — If,  in  an  action  to  recover  a  chattel, 
the  accounts  of  such  executor  or  administrator  the  complaint  contain  a  sufficient  statement  of 
has  been  commenced  within  eighteen  months  the  plaintiff's  title,  a  general  allegation  that  the 
from  the  date  of  the  issue  of  sucn  letters  and  is  defendant  wrongfully  took  the  chattel,  is  suffi- 
still  pending.  cient  without  setting  forth  the  facts  showing 

3.  If  no  such  letters  have  been  issued  and  two  that  the  taking  was  wrongful.  If  the  taking  of 
years  have  not  elapsed  since  the  death  of  the  the  chattel  is  not  complained  of,  but  the  action 
decedent.  is  founded  on  its  wrongful  detention,  the  com- 
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plaint  must  set  forth  the  facts  showing  that  the  five  years  have  not  elapsed  since  such  adulterous 

detention  was  wrongful.  intercouzse  was  discovered  by  the  plaintiff; 

^  ,     -_.      .             ^^               _^           ^.  wi<i  (4)  the  complaint  containing  such  aver- 

Rule  m.    Answer  tiwt  property  was  dis-  ments  be  verified  by  the  oath  of  the  plaintiff; 

trained  domg  damage.--If,  m  an  action  to  judgment  shall  not  be  rendered  for  the  relief 

recover  a  chattel,  the  defence  be  that  a  chattel,  demanded  until  the  plaintiff's  affidavit  be  pro- 

to  recover  which  the  action  is  brought,  was  duoed  stating  the  above  facts, 
distrained  doing  damage,  an  allegation  that  the 

defendant,  or  the  person  by  whose  command  he  Rule   278.     Information  as   to   detafls   of 

acted,  was  then  lawfully  possessed  of  the  real  matrimonial  actions. — An  officer  of  a  court 

property,  and  that  the  chattel  was  distrained  with  whom  the  proceedings  in  an  action  to  annul 

whue  it  was  doing  damage  thereon,  is  sufficient,  a  marriage  or  for  divorce  or  separation  are  filed, 

without  setting  forth  the  title  to  tne  real  prop*  or  before  whom  the  testimonv  is  tiJcen,  or  his 

erty.  clerk,  either  before  or  after  the  termination  of 

n  1    ofTtt     B    1     •                A    1.    X.     •  «.  J  *^®  ^^^*»  ^^^  ^^*  permit  a  copy  of  any  <rf  the 

Rule  278.    Replevin  papers  to  be  fuimahed  pleadings  or  testimony,  or  any  examination  or 

c^  ?5  r^eree.—A  copy  of  the  plamtiff's  perusal  thereof ,  to  be  taken  by  any  other  person 

affidavit,  with  the  accompanying  requisiUon  than  a  party,  or  the  attorney  or  counsel  of  a 

and  the  return  of  the  sheriff,  must  be  f unushed  party  who  had  appeared  in  the  cause,  except  by 

to  the  court  or  the  referee  on  the  tnal  of  an  issue  order  of  the  court. 

of  fact  with  a  copy  of  the  summons  and  of  .the  if  the  evidence  on  the  trial  of  such  an  acticm 

pleadings.  be  such  that  public  interest  requires  that  the 

TITLE  88  exaznination  of  the  witnesses  should  not  be 

public,  the  court  or  referee  may  exclude  all 

Matrimonial  Actions  p^sons  from  the  room  except  the  parties  to  the 

action  and  their  counsel  and  the  witnesses,  and 

Rule  275.  Proof  required  for  judgment  by  default  in  in  such  case  may  Order  the  evidence,  when  filed 

276.  Orf«  aSS^?S(SISd°t^^2S;  action.  ^t»»  t^e  derk,  sealed.up,  to  be  exhibited  only  to 

277.  Proof  required  on  default.  the  parties  to  the  action  Or  som'e  one  interested, 

278.  InfoimationMtodctaibofmatrimoniiaaction»j  on  order  of  the  COUrt. 

279.  Pleading  and  trial  of  issue  of  illegitima^  of 

280.  CompU^tki  action  for  separation.  ^^^  279.     Pleading  and  trial  of  issue  of 

281.  Reference  in  matrimonial  action.  illegitimacy  of  children. — ^In  an  action  by  a  hus- 

282.  Reference  on  default  not  permitted  in  action  to  band  for  a  divorce,  if  he  wishes  to  question  the 

«nul  a  marriage  or  for  divorce  or  separa-  legitimacy .  of  any  of  the  children  of  his  ^ife, 

283.  Judgment  declaring  marrii«e  void  or  granting  a  the  allegation  that  they  are.  or  that  he  believes 

divorce  not  to  be  by  default;  judgment  to  be  them  to  be,  illegitimate,  shall  be  made  distincthr 
entered  by  court.  in  the  complaint.  On  default,  proofs  shaU  be 
Rule  276.  Proof  required  for  judgment  by  taken  respecting  the  question  of  le^timacy  as 
default  in  actions  for  annulment  of  marriage. —  ^^^^  ^  on  the  other  matters  stated  m  the  corn- 
Before  judgment  by  default  shall  be  granted  in  plaint,  and  if  the  issue  be  tried  by  a  jury,  an 
an  action  to  annul  a  marriage  on  any  of  the  >8sue  on  the  ouestion  of  the  le^timacy  of  the 
grounds  stated  in  sections  eleven  hundred  and  children  shall  be  awsxded  and  tned  at  the  same 
thirty-three,  eleven  hundred  and  thirty-seven,  time. 

or  eleven  hundred  and  thirty-nine  of  the  civil  r^i©  280.    Complaint  in  action  for  separa- 

practice  act,  the  plaintiff  must  prove  that  th^e  tion.— The  complaint  in  an  action  for  separation 

has  been  no  such  cohabitation  between  the  must  specify  particularly  the  nature  and  cir- 

parties  as  by  the  said  sections  would  bar  a  judg-  cumstances  of  the  defendant's  misconduct  and 

ment  for  annuhnent  of  the  mamaffe,  except  that  get  forth  the  time  and  place  of  each  act  com- 

m  an  action  under  said  section  eleven  hundred  plained  of  with  reasonai)le  certainty, 
and  thirty-seven  the  plaintiff  may  prove  instead 

that  the  lunacy  still  continues.  Rule  281.    Reference  in  matrimonial  action. 

n  t     A>*A      r\^        11     .           ^  X  '     ^  J.  — ^^  ^^  action  to  annul  a  marriage  or  for  divorce 

Rule  276.     Onter  allowmjg  next  fnend  to  or  separation  the  court  shall  not  order  a  refer- 

maintain  action.— An  order  allowing  a  person  to  ence  to  a  referee  nominated  by  either  party  or 

maintajn  an  action  to  annul  a  mamage  as  the  agreed  on  by  the  parties,  nor  without  proof  by 

next  fnend  of  an  infant,  or  as  the  next  fnend  of  affidavit  of  the  service  of  the  summons  and  com- 

an  idiot  or  lunatic,  may  be  granted  by  the  court,  plaint  in  conformity  with  the  rules.    Notice  of 

m  Its  discretion,  without  notice,  or  on  notice  to  appearance  and  retainer  shall  not  be  sufficient 

such  persons  and  m  such  manner  as  it  deems  to  excuse  such  proof, 
proper. 

n  1    Af.f»    T»_    ^         .J       J  ^    1.     T  "jRulo  282..  Reference  on  default  not  per- 

Rule  277.   Proof  reqmred  on  default.-~In  an  mjtted  in  action  to  annul  a  marriage  or^or 

action  for  a  divorce,  vmless  it  be  averred  m  the  divorce  or  separation.—In  an  action  for  a  di- 

complaint.  (1)  that  the  adultery  charged  was  yorce,  or  separation,  or  to  annul  a  marriage, 

committed  without  the  consent,  connivance,  where  the  defendant  fails  to  answer,  no  reference 

pnvity  or  procurement  of  the  plaintiff :  (2)  that  shall  be  granted  to  take  proof  of  the  facte  stated 

five  years  have  not  elapsed  since  the  discovery  in  the  complaint.    Before  a  judgment  shall  be 

of  the  fact  that  such  adulteiy  had  been  com-  granted,  the  proof  of  such  facts  must  be  made  in 

mitted,  and  that  the  plaintiff  has  not  volun-  open  court  and  a  copy  of  the  evidence  taken 

tanly  cohabited  with  the  defendant  since  such  before  the  court  shallbe  written  out  and  filed 

discovery;  (3)  where,  at  the  time  of  the  offense  with  the  judgment-roU. 
charged,  the  defendant  was  living  in  adulterous 

intercourse  with  the  person  with  whom  the  Rule  283.  Judgment  declaring  marriage  void 

offense  is  alleged  to  have  been  committed,  that  or  granting  a  divorce  not  to  be  by  default;  judg- 
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ment  to  be  entered  by  court. — No  jud^ent  hundred  and  fifty  dollars,  besides  witness  fees 

annulling  a  marriage  contract,  or  granting  a  and  allowances  to  commissioners,  the  committee 

divorce,  or  for  a  separation,  snail  be  made  of  shall  not  be  at  liberty  to  pay  the  same  out  of  the 

course  by  the  default  of  the  defendant,  or  in  estate  in  his  hands,  without  a  special  order  of 

consequence  of  any  neglect  to  appear  at  the  Jbhe  court,  on  notice  to  all  parties  who  have 

hearing  of  the  cause,  or  by  consent.  appeared  in  such  proceedings,  directing  such 

No  judgment  in  an  action  for  a  divorce  shall  payment, 

be  entered  except  by  special  direction  of  the  _-_,  „  ^, 

court.                 f      J    K  TITLE  35 

TITLB84  Infants;  Their  Guardianship  and  Maintenance 

^  -  -  _  J.     A  Tk  "Rule  290.  Petition  for  appointment. 

Committee  or  incompetent  Person  291.  Age  of  infant  and  amount  of  property  to  be 

Rule  286.  Pereoa;   how    dedgnated  in  prooeedinss  for  292.  Bond  of  general  guudian. 

OM    i>  ..•pP<»'^*°*«»*9if<>°^**««-   ,  ^   ,  293.  Allowanoea  for  support  of  infants. 

^*  SSuSirf ^ tiSSJ?*'      *"  preeented.  294.  AppHoation  to  coml^miee  infants'  daima. 

288:  Fee.  and  ^p«nae.''<^  inquisition  in  lunacy.  r^^  jSO.   Petition  for  appointment.— Except 

Rule  885.    Person;  how  designated  in  pro-  ^^  ^^ases  otherwise  provide  for  by  law,  for  the 

ceedinffs  for  appointment  of  committee. — In  all  pun>o8e  of  having  a  general  guardian  appointed, 

proceedings  for  the  appointment  of  a  committee  ^*^®  infant,  if  of  the  age  of  fourteen  rears  or  up- 

of  a  person  incompetent  to  manage  himself  ward,  or  some  relative  or  friend  if  the  infant  be 

or  his  affairs,  in  consequence  of  lunacy,  idiocy,  under  fourteen,  may  present  a  petition  to  the 

habitual    drunkenness,    or    imbecility    arising  court,  stating  the  age  and  residence  of  the  in- 

from  old  age  or  loss  of  memory  and  understand-  ^ *"**  *"*<*  ^^^  name  and  residence  of  the  living 

ing,  or  other  cause,  he  shall  be  designated  "an  parents,  if  any,  or  of  the  pCTson  proposed  or 

alleged   incompetent  person;"  and   after  the  nominated  as  ^ardian,  and  the  relationship,  if 

appointment  of  a  committee  of  such  person,  in  ^^7*  which  said  person  bears  to  the  infant,  and 

all  sulwequent  proceedings  the  lunatic,  idiot,  ^^  nature,  situation  and  value  of  the  infant's 

habitual  dnmk^ti  or  imbecile  shall  be  desig-  estate. 

nated  "an  incompetent  person."  ^  ,     ^^^       .         *  .  - 

Rule  291.     Age  of  mfant  and  cmount  of 

Rule  286.    Petition  for  committee;  where  to  property  to  be  ascertained  by  court. — On  pre- 

be  presented. — Except  as  otherwise  provided  senting  the  petition,  the  court,  by  inspection  or 

by  statute  or  rule  for  the  presentation  of  a  peti-  otherwise,  snail  ascertain  the  age  of  tne  infant, 

tion  in  behalf  of  the  state  in  respect  of  an  inmate  and,  if  of  the  a^e  of  fourteen  years  or  upward, 

of  a  state  institution,  if  the  application  be  made  shall  examine  him  as  to  his  voluntary  nominar 

to  the  supreme  court,  the  petition  must  be  pre-  tion  of  a  suitable  and  proper  person  as  guardian; 

sented  at  a  special  term  held  within  the  judicial  if  under  fourteen,    shall   select   and   name  a 

district,  or  to  a  justice  of  said  court  within  such  competent  and  proper  person  as  guardian.   The 

judicial  district  at  chambers,  where  the  person  court  shall  ascertain  also  the  amount  of  the 

alleged  to  be  incompetent  resides;  or  if  he  is  not  personal  property,  and  the  gross  amount  or 

a  resident  of  the  state  or  the  place  of  his  resi-  value  of  tne  rents  and  profits  of  the  real  estate  of 

dence  cannot  be  ascertained,  where  some  of  his  the  infant  during  his  minority,  and  the  suffi- 

propertv  is  situated,  or  the  state  institution  is  ciency  of  the  security  offered  by  the  guaidian. 
situated  of  which  he  is  an  inmate. 

Rule  202.    Bond  of  general  guardian. — ^The 

Rule  287.    Contents  of  petition. — ^The  peti-  security  to  be  given  by  the  general  guardian  of 

tion  in  such  proceeding  must  be  verified  by  the  an  infant  -shall  be  a  bond  in  the  penaltv  of 

petitioner,  or  by  his  attomev,  and  must  state  double  the  amount  of  the  personal  estate  of  the 

facts  showing  a  case  specifiea  in  article  eighty-  ward  and  of  the  gross  amoimt  or  value  of  the 

one  of  the  civil  practice  act,  or  be  accompanied  rents  or  profits  of  the  real  estate  during  his 

with  proof,  by  affidavit,  of  such  facts,  and:  minority.    The  bond  shall  be  executed  by  the 

1.  It  shall  set  forth  the  names  and  residences  guardian,  together  with  at  least  two  sufficient 
of  the  husband  or  wife,  if  any,  and  of  the  next  sureties,  each  of  whom  shall  be  worth  the 
of  kin  and  heirs,  of  the  person  alleged  to  be  in-  amount  specified  in  the  penalty  of  the  bond.over 
competent,  as  far  as  the  same  are  known  to  the  and  above  all  debts.  If  the  total  amount  of  the 
petitioner,  or  can  be  ascertained  by  him  with  personal  estate  of  an  infant  and  of  the  gross 
reasonable  diligence.  amount  or  value  of  the  rents  or  profits  of  the 

2.  State  the  probable  value  of  the  property  real  estate  during  minority  shall  exceed  twenty- 
possessed  and  owned  by  the  alleged  mcompe-  five  hundred  dollars,  the  bond  must  be  the  bond 
tent  person,  and  what  property  has  been  con-  of  a  surety  company  authorized  to  do  business 
veyea  during  said  alleged  incompetency,  and  to  in  this  state,  or  the  general  guardian  may  give 
whom,  and  its  value  and  what  consideration  was  a  bond  secured  by  a  mortgage  on  improved  and 
paid  for  it,  if  any,  or  was  agreed  to  be  paid.  unincumbered  real  property,  situated  in  this 

state,  of  the  value  of  the  penalty  of  the  bond. 

Rule  288.    Pees  and  expenses  of  inquisition  The  court,  in  its  discretion,  may  vary  the 

in  lunacy. — On  the  execution  of  a  commission  of  security  where,  from  special  circumstances,  it 

lunacy,  the  commissioners^  for  every  day  they  may  be  found  for  the  interest  of  the  infant,  and 

are  employed  necessarily  m  hearine  the  testi-  msy  direct  the  principal  of  the  estate  ana  any 

mony  and  taking  the  inauisition,  shall  be  en-  part  thereof  to  De  invested  in  the  bonds  of  the 

titled  to  an  allowance,  to  oe  fixed  by  the  court,  state  of  New  York  or  of  the  United  States,  or 

not  exceeding  ten  dollars  for  each  day  to  each  of  deposited  with  any  trust  company  which  snail 

such  commissioners.  have  been  designated  as  a  depository  for  such 

Where  the  costs  and  expenses  exceed  two  moneys,  or  invested  in  bond  and  mortgage  on 
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unincumbered  and  improved  property,  within  interest  of  an  incompetent  person  who  has  been 

this  state,  of  at  least  double  the  value  of  the  committed  to  a  state  institution  and  is  an  in- 

amount  invested,  to  be  shown  to  the  satisfao-  mate  thereof,  notice  of  such  implication  must  be 

tion  of  the  court,  for  the  benefit  of  the  infants,  ^ven  to  the  attorney-general  and  to  the  super- 

and  may  direct  that  the  interest  or  income  mtendent,  acting  supenntendent,  or  state  officer 

thereof,  only,  be  received  by  Uie  guardian.        *  having  jiuisdiction  over  the  institution  where 

_  ,    .^«     .„               ^               .   ^ .  *    .  ^^  incompetent  peraon  is  confined. 
Rule  298.   Allowances  for  support  of  infants. 

— ^A  petition  for  the  application  of  an  infant's  Ride  297.    Contents  of  petition. — ^The  peti- 

property,  or  any  portion  thereof,  to  the  infant's  tion  in  a  proceeding  to  sell,  convey,  mortgage, 

support,  maintenance  or  education,  presented  release  or  lease  the  real  {nxvperty  of  an  infant  or 

to  me  supreme  court  or  the  surrogate's  court,  incompetent  must  be  verined  and  must  state: 

shall  set  forth  in  detail:  1.  The  name,  age  and  residence  of  the  infant 

1.  The  amount  and  nature  of  the  infant's  or  incompetent; 

property,  where  situated  and  how  invested,  and  2.  The  grounds  of  the  application; 

nis  income  from  such  property  or  any  other  3.  If  the  apph'cation  be  for  the  purpose  of 

source:  paying  the  debts  of  the  infant  or  incompetent, 

2.  Whether  or  not  the  infant's  parents  are  or  for  the  maintenance  and  necessary  education 
living,  and,  if  either  of  them  be  living,  all  cir^  of  himself  or  his  family,  or  substantially  pro- 
cumstances  rdative  to  his  or  her  ability  to  sup-  moting  his  interests  by  such  dispoation,  other 
port  the  infant;  than  a  case  where  the  application  is  made  for 

3.  The  terms  of  any  previous  order  made  by^  the  sale  of  an  undivided  interest  of  the  infant  or 
any  couit  in  this  state  or  elsewhere  for  the  appli-  incompetent  person  in  one  or  more  parcels  of 
cation  of  any  portion  of  the  infant's  property,  land  in  order  to  avoid  an  action  of  piurtition  on 
and  the  disposition  made  of  any  property  the  part  of  his  cotenants,  or  for  the  dower  of  a 
pursuant  thereto.  widow  therein,  the  particulars  and  value  of  the 

When  the  petition  is  presented  by  a  person  real  and  personal  property,  and  the  amount  of 

other  than  the  guardian  of  the  property  of  the  the  income  of  the  infant  or  incompetent  person; 

infant,  notice  shall  be  given  to  such  guardian,  the  disposition  which  has  been  made  of  his 

Notice  shall  also  be  given  to  the  father  of  the  personal  property;  and  an  account  of  the  debts 

infant,  if  living,  or  if  not,  to  his  mother,  or  if  or  demands,  if  amr,  existing  against  his  estate, 

neither  be  living,  to  the  person  with  whom  the  In  the  case  specified  in  this  subdivision  where 

infant  resides,  and  to  the  infant  himself,  if  he  be  the  anplication  is  made  for  the  sale  of  an  undi- 

of  the  age  of  fourteen  years  or  upwards.    Such  video  interest  of  the  infant  or  incompetent  per- 

notice  shall  be  ^iven  m  such  manner  and  for  son,  the  petition  must  state  the  particulars  and 

such  length  of  time  prior  to  the  hearing  on  the  value  of  the  r^  property  in  respect  of  which  a 

petition  as  the  judge  or  surrogate  shall  direct.    •  sale  is  desired. 

4.  The  name  and  residence  of  the  conunittee 

Rule  294.  Application  to  compromise  infants'  or  of  the  person  proposed  as  the  special  guard- 
claims.— On  any  implication  for  the  approval  ian,  the  relationsnip,  if  any,  which  he  h&Boa  to 
by  the  court  of  a  settlement  of  a  cause  of  action  the  infant,  lunatic,  idiot  or  habitual  drunkard, 
belonging  to  an  infant,  the  court  shall  require  and  the  security  proposed  to  be  given, 
the  attorney  so  applying  to  disclose  his  relation  5.  Wheth^  any  previous  application  has 
to  the  defendant,  and  whether  he  has  become  been  made,  and,  if  so,  the  time  thereof,  and 
concerned  in  the  application  or  its  subject  what  disposition  was  made  of  the  same. 

matter  at  the  instance  of  such  defendant,  or  has        _  ,    ^^^^     -^  ,     «  _*  .         ^,1.        * 

received  or  is  to  receive  any  compensation  from  R«?«  298.    Report  of  referee.— The  referee 

such  defendant  and  the  amount  thereof,  or  has  appomt^d  m  a  oroceeding  to  sdl,  convey,  mort- 

had  any  part  in  negotiating  such  settlement;  gage,  release  orW  real  property,  or  an  interest 

and  th^upon,  if  the  court  or  judge  deem  it  therein,   of  an  infant  or  incompetent,   must 

necessary,  a  full  examination  may  be  had  into  report  whether  a  sale,  mortgag^  release  or  lease 

all  the  faists  regarding  the  reasonableness  and  oj  ^^%  P^'^iT' u^^  ^^x  ..u-^^  P?^*^° 

propriety  of  s^h  settlement.  thereo/,  would  be  beneficid  to  the  infant,  luna. 

^    ^      ^  tic,  idiot  or  habitual  drunkard,  and  the  reasons 

TITLE  86  therefor,  and  whether  the  infant,  lunatic,  idiot 

^,        .-         *   «     ,   Tfc-«    -1-         ¥  *    A-  or  habitual  drunkard  is  in  absolute  need  of  some 

Disposition  of   Real  Property  on  Infants  or  ^^  ^^^^  portion  of  the  proceeds  of  such  sale, 

Incompetents.  mortgage  or  lease,  for  a  purpose  specified  in  the 

^***^HS5-  Plaoeof  appUcation.  petition,  in  addition  to  what  he  might  earn  by 

M?:  C^?^nte5PpSS£n°'  his  own  exertions.    Such  referee  shaU  ascertain 

298.  Report  of  referee.                                .  also  and  report  the  value  of  the  property,  or 

299.  When  proceeds  of  sale  of  real  property  of  infant  interest,  tO  be  disposed  of ,  specifically,   as  tO 

may  be  paid  to  ceneral  guardian.  «'         .ix                     i        *xi^    xi.      * 

300.  Limitafion  on  ooeta  and  fcee  in  proceedings  to  each  separate  lot  or  parcel.  With  the  mcum- 

dispoae  of  real  property  of  infant.  brances,  if  any,  thereon,  and  whether  there  is 

««.  ,    iw%.     m         X       f    Aa-.       T/   «  «^«i:  ^^y  person  entitled  to  dower  or  a  life  estate,  or 

Rule  295.    Place  of  appbcation.— If  an  appl i-  ^(^^  ^^^            j^  ^^^  premises,  and  the  terms 

cation  be  made  to  the  supreme  court  to  seU.  ^^  conditions  on  which  it  shouW  be  soUL 

convey,   mortgage,   release  or  lease  the  real  r^^^  referee's  report  shall  give  such  further 

property  of  an  infant  or  »nco^Pe<«^fc>  ^'^iP^V;  facts  as  are  necessary  or  proper  on  the  appli- 

tion  must  be  presented  at  a  term  held  withm  ^^^^^ 

the  judicial  district  in  which  the  property,  or  a  xhe'facts  in  relation  to  the  value  of  the  prop- 
part  thereof,  is  situated.  ^^^  ^^  interest  to  be  disposed  of.  required  to  oe 
Rule  296.  Notice  of  application. — If  an  appli-  ascertained  and  reported  upon  by  the  referee, 
cation  to  sell,  convey,  mortgage,  release  or  lease  must  be  proven  on  such  reference  by  the  tcsti- 
the  real  property  of  an  incompetent  affect  the  mony  of  at  least  two  disinterested  persons,  in 
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addition  to  that  of  the  petitioner,  and  the  report  iii^roYed    and    unincumbered   real   property 

shall  not  refer  to  the  petition,  or  any  other  within  this  state  of  the  value  of  the  penalty 

papers,  as  evidence  of  fact.  of  the  bond. 

Rule  299.  When  proceeds  of  sale  of  real       Rule  800.    Limitation  on  costs  and  fees  in 

property  of  infant  may  be  paid  to  seneral  guard*  proceedings  to  dispose  of  real  property  of  infant, 

ian. — ^No  money  arising  from  the  sale  of  the  -rif  the  infant's  interest  in  the  property  do  not 

real  estate  of  an  infant  shall  be  paid  over  to  his  exceed  one  thousand  dollars,  the  whole  costs. 

general  guardian,  except  so  much  thereof,  or  of  including    disbursements,    shall    not    exceed 

the  interest  or  income,  from  time  to  time,  as  twenty-nve  dollars  and  the  expense  of  a  surety 

may  be  necessarv  for  his  support  or  -mainte*  bond,  if  one  be  required,  and  referee's  fees  not 

nance,  unless  such  guardian  diau  give  a  bond,  in  exceedins  ten  dollars.     If  several  infants  be 

the  penalty  of  double  the  amount  to  be  paia  to  interested  in  the  same  premises  as  tenants  in 

him,  with  sufficient  surety,  to  be  approved  by  common,  the  application  in  behalf  of  all  shall 

the  court.    If,  however,  such  money  shtdl  ex-  be  joined  in  the  same  petition,  although  they 

oeed  the  sum  of  five  hundred  dollars,  the  court  may  have  several  general  guardians;  and  there 

must  require  the  guardian  to  give  a  bond  of  a  flhail  be  but  one   reference   to   ascertain  the 

surety  companv  authorized  to  do  business  in  propriety  of  a  sale  as  to^  all,  and  but  one  bill  of 

this  state  or  a  bond  secured  by  a  mortgage  on  oosts  ahaM  be  allowed. 
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Ace 


*Ezpeotfttioa 
ollife 


Am 


of  file 


10 48.72 

11 48.08 

12 :....  47.44 

13 46.82 

14 46.16 

15 46.50 

16 44.85 

17 44.19 

18 43.63 

19 42.87 

20 42.20 

21 41.63 

22 40.85 

23 40.17 

24 39.49 

25 38.81 

26 ; 38.11 

27 37.43 

28 36.73 

29 36.03 

30 35.33 

31 34.62 

32 33.92 

33 33.21 

34 32.50 

35 31.78 

36 31.07 

37 30.35 

38 29.62 

39 28.90 

40 28.18 

41 27.45 

42 26.72 

43 25.99 

44 25.27 

45 24.54 

46 23.80 

47 23.08 

48 22.36 

49 21.63 

50 20.91 

51 20.20 

52 19.49 


53 18.79 

64 18.09 

55 17.40 

56 16.72 

67 16.05 

68 15.39 

59 14.74 

60 14.09 

61 13.47 

62 12.86 

63 12.26 

64 11.68 

65 11.10 

66 10.54 

67 10.00 


68. 

69. 

70. 

71. 

72. 

73. 

74. 

75. 

76. 

77. 

78. 

79 

80. 

81. 

82 

83 

84. 

85. 

86 

87, 

88, 

89 

90 

91 

92 

93 

94 

95 


9.48 
8.98 
8.48 
8.00 
7.54 
7.10 
6.68 
6.28 
5.88 
5.48 
5.10 
4.74 
4.38 
4.04 
3.71 
3.39 
3.08 
2.77 
2.47 
2.19 
1.93 
1.69 
1.42 
1.19 
.98 
.80 
.64 
.50 


•  Laws  1868,  vol.  2,  p.  1317. 


Table  Showing 


Present 

Age  value 

10 16.505 

11 16.461 

12 16.415 

13 16.366 

14 16.316 

15 16.263 

16 16.207 

17 16.149 

18 16.088 

19 16.024 

20 15.957 

21 15.886 

22 15.813 

23 15.736 

24 15.655 

25 15.570 

26 15.482 

27 15.389 

28 15.292 

29 15.191 

30 15.084 

31 14.973 


the  Present  Value  of  an  Immediate  Annuity  on  $1  on  a 
Single  Life  at  6%  Interest  * 


Preoent 

Age  value 

32 14.857 

33 14.735 

34 14.608 

35 14.475 

36 14.336 

37 14.191 

3S 14.039 

39 13.881 

40 13.716 

41 13.544 

42 •.  13.365 

43 13.179 

44 12.985 

45 12.783 

46 12.574 

47 12.357 

48 12.133 

49 11.901 

50 11.662 

51 11.416 

52 11.164 


Present 

Age  value 

53 10.905 

54 10.640 

55 10.370 

56 10.095 

57 9.8145 

58 9.5299 

59...  ^ 9.2413 

60 8.9493 

61 8.6545 

62 8.3574 

63 8.0588 

64 7.7590 

65 7.4588 

66 7.1592 

67 6.8607 

68 6.5642 

69 6.2705 

70 5.9802 

71 5.6942 

72 5.4129 

73 5.1359 


Present 

Aga  value 

74 4.8628 

75 4.6926 

76 4.3248 

77 4.0686 

78 3.7939 

79 3.6311 

80 3.2702 

81...  ....  3.0135 

82 2.7606 

83 2.5105 

84 2.2607 

85 2.0098 

86 1.7606 

87 1.5175 

88 1.2861 

89 1.0670 

90 0.86453 

91 0.64497 

92 0.4485] 

93 0.2876] 

94 0.13601 


*  "Inheritance  Tax  Calculations"  by  S.  H.  Wolfe,  New  York,  1906,  p.  343. 
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47 
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2     
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46 
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Second  paragraph,  first  part 

11     

2 
19 

24 
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last  sentence 
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Except  last  sentence 
Fourth  paragn^h 
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No. 

86     

No. 

*"*24 
24 
23 

22 

Section 
1778 

483 

507 

520 

533 
1775 
1776 
1777 

534 

532 
535 
1906 
530 
525 
526 
543 
546 
537 
538 
545 
537 

538 

547 

885 

872 

872 

890 

876 

900,  901 

880,  833, 

900  pt. 

901 

904 

905 

906 

907 

909 

910 

'1688^' 

Finft  snnifmcff  hrofidiwkAd 

87     

Last  paragraph 
First  paragraph 

Combined  with 

88     

Covers 

90    First  sentence 

Remainder 

91     

Second  sentence 

New 

First  sentence 

92 

First  sentence 

93  Subdivision  1 

Subdivision  2 

Subdivision  3 

Subdivision  4 

94     

First  sentence 
New 

95     

96     

First  sentence 
First  sentence,  part 
First  sentence 

97     

98     

99     ' 

100     

101 

102     

103  : . . . . 

First  two  sentences  combined  with 

104     

and 

First  sentence,  and  rewritten 
First  two   sentences,   part,   com- 
bined with  and  r^written 

105     

106     

New.    See  Code  Civ.  Proc.  S  488: 

107     

C.  P.  A.,  «  477,  478 

New.    See  Code  Civ.  Proc.  §  498; 
also  C.  P.  A.,  §  278 

New;  Code  Civ.  Proc,  §  973  ex- 
tended 

New 

108     

109 

110     

New 

Ill     

New 

112     

Broadened 

U3     

New 

114     

New.    Based  on  New  Jersey  Prac- 
tice Act 
New 

115     

116     

New.    See  C.  P.  A.,  §  246 

120     

20 
17 

121     

New 

122     

Part;  part  new;  supersedes  Gen- 
eral Rule  82 
Subdivision  6.  rewritten 

123     

124     

New 

125    Except  last  sentence 

New 

First  sentence 

126     

127     

Except  last  sentence 
Last  sentences;  part  new 

128     

129     

130     

Combined  and  condensed 
Part;  part  new 

New 

131  Subdivision  1 

Subdivision  3 

Subdivision  4 

132  First  sentence 

Last  two  sentences 

Except  first  clause 
Rewritten 

133     

136     

First  paragraph 
T^ast  paragraph 

137     

138     

140    First  sentence  supersedes 

COURT  RULES 
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Rule  of  Civil  Practice 

General 
Rule  of 
Practice 

Code  of 

Civil 
Procedure 

Portion  of  rule  or  section  or  other 
statement  respecting  source 

No. 

140  Last  sentenoe  sapersedes 

Also  supersedes 

141  First  sentence 

No. 
15 

""i6 
16 

""48 

37 
36 
31 

""i9 

29 

9 

'  ■  '30 

79 
79 
77 
78 
78 
80 
80 
81 

26 

45 
8 

Section 

805 
807 

807 

986 

989 
977 
977 

976 

37 
981 

2012 

1190 

1189 

539 

""ioie 

1024 

1210 
1230 
1231 
1214 
1219 
1219 

"  "  iiie 

1217 

""i225 
1221 
1222 
1223 
1228 
1226 

1236 
1202 

1238 
1237 
512 
1237 
1354 
1237 
1354 

First  sentence 

Second  sentence  supersedes 

Last  sentence 

Second  sentence 
Last  paragraph 
Second  sentence 

142     

145     

First  paragraph 

146     

147     

150     

151     

First  sentence 

Second,    third.   fouHh    and    ^th 

155     

sentences 
Third  paragraph 
First  two  s^itences 

156     

157     

Second,  third  and  fourth  sentences 
Second  sentence 

158 

159     

Last  sentence 

160    First  paragraph 

Broadened 

Last  paragraph 

Last  paragraph 
Rewritten 

161     

162     

163     

164     

Except  first  sentence  omitted 
First  sent^^nce 

165     

166 

l^^ist  two  sent'encefi  rewritten 

170     

Jjast  paragraph 
E^^cept  second  sentence 
Except  part  of  last  sentence  cov- 
ered elsewhere 
First  two  sentences 

171     

172    First  three  sentences 

Last  two  sentences 

173     

Last  sentence 

175-   

176     

Last  paragraph 
First  paragraph 
First  sentence 

177     

178 

179     

Last  two  sentences 

180     

185     

New.   Supersedes  Code  Civ.  Proc., 

§1203 
First  sentence 

186     

187     

188     

Rewritten 

189     

Second  sentoice 

190    Subdivision  1 

Subdivision  1,  except  last  clause 
Subdivision  2,  except  Uiird  sec^ 
tence 

Last  sentence 

New 

192    Subdivisions  1,  3,  4,  5 

Subdivision  2 

Except  first  sentence 
Except  subdivision  3 

193     

New 

194     ' 

195     

196 

197     

First  sentence 

198     

199     

Last  sentence 

200     

Second  sentence 

202    Subdivision  1 

Subdivision  2  covers 

First  sentence,  part 

Last  sentence 

Second  and  third  sentences 

Subdivision  5 

First  sentence 
Last  sentence 

Subdivision  7 

Last  sentence 

1974 
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Sbowino  Soxmcfls  of  vhs  Rttubs  of  Civil  FtuLOttCB—Coniintt^ 


Rule  of  Civil  Practice 


No. 

202  Subdivisions.... 

203  Except  last  clause 
Last  clause 

204  Except  last  clause 
Last  clause 

210 

211  

212  

213  

214  

220  


221 


222 
223 
224 
229 
230 
281 


First  paragraph,  first  part 

First  paragraph,  second  part. . . . 

Last  paragraph 

Covers 


232    Except  third  paragraph,  last  part 
Third  i>aragraph,  last  part 


233 
234 
235 
236 
237 

238 
239 

240 
241 


243  

245  Except  last  sentence'. 
Last  sentence 

246  

247  

248  

249  

250  

251  

255  

256  

257  


258  

259  

260  

261  Except  last  sentence. 

Last  sentence 

262  Except  last  sentence, 
Last  sentence 

263     

264     

265     ? 


266 
267 
270 
271 
272 
273 


Qeneral 
Rule  of 
Practice 


No 


31 


31 


32 
33 
34 

41 
32 
41 
43 
42 
39 

85 
34 


65 
66 


67 
66 


60 
60 

60 
61 
67 
61 


64 
64 


61 
64 
63 


Code  of 

Civil 
Procediure 


Section 
1239 
1005 

"i264 


1000 

997 

998 

1003 


1232 
1007 


1511 
1519 


1542 
i545 


1564 


1588 
1629 


1633 


1720 
1721 
1724 
1717 


Portion  of  rule  or  section  or  other 
statement  respecting  so^rce 


First  sentence 

First  sentence,  first  part 

New 

New 
New 
New 
New 
New 
New 
Last  three  sentences  rewritten  to 

state  present  law  on  subject 
First  sentence  rewritten 
First  sentence  rewritten 
Last  sentence  rewritten 
Last  paragraph 


First  sentence 

New 

Except  last  paragraph 

Except  second  paragraph,  last  two 

sentences 
Last  paragraph 
Last  paragraph 
Excejjt  la^t  paragraph 
Rewritten 

Except  first  two  paragraphs  and 
last  three  sentences  omitted 

Broadened 

Second  paragraph,  except  first 
sentence 

Rewritten 

Except  to  provide  for  verdict  in 
writing 

New 

Last  clause 

Except  last  sentence 
Except  first  and  last  sentences 
As  to  partition 
Last  sentence 


First  paragraph 

Second  parag^ph  and  third  para- 
graph, first  sentence 

Last  sentence 

First  paragraph 

Modified  as  to  foreclosure 

Last  paragraph,  except  last  sen- 
tence 

Second  sentence 

First  sentence 

States  present  law 

Last  three  sentences  modified 

New 

Last  sentence  combined  with 

Second  sentence 

New 


Last  clause 


vn§ 
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Rule  of  Civil  Pttsictice 


No. 

275     

276     

277     

278  First  paragraph 

Last  paragraph 

279     

280     

281     

282     

Supersedes 

283  First  paragraph 

Second  paragraph .  .  . 

285  

286  

287 

288  

290  

291  

292  

293  

294  

296  

296  

297  Opening  paragraph .  . 

Subdivision  1 

Subdivisions  2  and  3 
Subdivisions  4  and  5 

298     

299     

300     


General 
Rule  of 
Practice 


No. 


73 


72 
76 
72 
75 


72 
72 
76 
76 
76 


71 
52 
53 
54 


55 
55 


55 
56 
59 
58 


1S7< 


Code  of 

Cml 
Pioeedure 


Section 
*"i766 


1764 


2320 
2323 
2325 


2349 
2349 
2350 


2350 


Portion  of  rule  or  section  or  other 
statement  respectrag  source 


Rewritten 
First  sentence 
Second  paragraph 
Third  sentence 
Last  sentence 


First  paragn^h 

Third  paragraph,  first  sentence 

Second  sentence 

First  sentence 

Last  paragraph 

Lastsent^ce 

Except  first  sentence 

First  three  sentences 


New.    See  New  York  Co. 

gate  Court  Rule  XIII 
New.    See  New  York  Co. 

gate  Court  Rule  XXII 
Third  sentence 
Last  sentence 
First  sentence 
First  clause,  last  part 
Except  first  sentence 
Last  part 

First  paragraph 
Last  two  sentences 


Surro* 
Suiro- 


DISTRIBUTION  OF  THE  GENERAL  RULES,  ETC. 


TABLE 

SHOWING  DISTRIBirTION  OF  THE  GENERAL  RULES  OF  PRACTICE  TO  CIVa  PRAC- 
TICE ACT  AND  RULES  OF  C!lVIL  PRACTICE 

The  General  Rules  of  Practice  numbers  21;  36»  last  sentence;  37,  third  and  fourth  sentences; 
38,  first  two  paragraphs;  44;  47;  62  and  80  have  been  omitted  to  be  covered  by  local  rules  in  the 
several  departments. 

General  Rule  of  Practice  Rule  of  Civil  Practice 


Number  Number 

1 1 

2  EbEoept  last  sentcnee 15                                                              ^ 

Last  sentettoe 11 

3  First  and  second  sentences 71                                                   *     ' 

Third  Mntvnoe 72 

Last  paragraph 73 

4  First  senteMB 26 

Second  and  third  sentenoes. 80 

5  First  sentenoe,  eovered  by. 25 

Second  sentence 25,  subdivision  5                                         | 

Last  paragraph ^    . 

6 6,  time  of  notice  shortened  to                    ' 

three  days 

7 ; 7 

8  Covered  by 201,  finst  aentenoe,  adding  r&» 

quirement  f or  a  ^*  judg- 
ment book''  ! 

9 162                                                                  I 

10 56,  alKowB  substitution  on  ap* 

plication  either  of  party 
or  attorney 

11 4,  excepts  stipulation  in  open 

oourt 

12 31 

13  Civil  Practice  Act,  {831 

14  Superseded  by 140,  first  sentence 

15  Superseded  by 140,  last  sentence 

16  Superseded  by 141 

17  First  paragraph. 136 

Last  paragraph 137 

18  First  paragraph 53,  subdivisions  2,  3 

Last  paragraph 63,  subdivisioD  9 

19  First  two  sentences 10,  last  sentence;  folioiog  not 

requirad 

Third  semtfliioe,  ooveied  by 10 

Fourth  sentence *  12 

Last  paragraph 160 

20 : 126 

21 Omitted  as  local 

22 106 

23  Covered  by 88 

24  First  paragraph 88 

Second  paragraph 87 

25  Except  last  sentence 61 

Last  sentence. Omitted 

26 191,  except  last  senteaoe 

27  First  sentence Omitted 

Last  sentence 74 

28  Repealed,  1910 

29.... 161 

30  First  paragraph,  Civil  Piaetice  Act,  f  469 

Last  paragraph 170 

31  First  sentence 224 

Second,  thifd  and  fcNvth  aentences 157 

Last  paragraph,  part,  covered  by 221 

32  Except  last  pangmpn 230 

Last  paragraph 233 

33 ;:;  231 
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Showino  DiBTBiBunoK  OF  THB  Genebal  Ruubb,  Eto. — CcfUinued 

General  Rule  of  Practioe  Rule  of  Civil  Practioe 

Niunber  Number 

34  Except  seoond  paragraph,  last  two  sentences 232,   except  third   paiagraph, 

last  part 

35  Repealed,  1910 

36  Firat  two  sentences 156 

Third  sentence,  Civil  Practice  Act,  f  188,  subdivision  19 

Last  sentence. Omitted  as  local 

37  First  sentence,  first  part,  covered  by 60 

First  sentence,  last  part,  and  second  and  seventh  sentences  66 

Third  and  fourth  sentences Omitted  as  local 

Fifth  senteace 156^  third  paragn^h 

Sixth  sentence 62 

Eighth  sentence 63,  subdivision  5 

Last  four  sentences 64 

38  First  two  paragraphs Omitted  as  local 

Last  paragraph 63,  subdivision  4 

39  Part 237 

40 65,  general    requirement    for 

papers     necessary     for 
the  motMm 

41  Except  last  paragraph 234 

Last  paragraph 232,  third  paragraph,  last  part 

42 236 

43 235 

44  • Omitted  as  local 

45 200 

46 5,  also  Ct.  A.,  i  448 

47  Except  last  paragraph Omitted  as  local 

Last  paragraph 2 

48  First  paragraph 145 

Last  paragraph  omitted  as  covered'  by  Civil  Practice  Act, 

§  187,  subdivision  3 

49^ 40,  subdivisions  1,  2,  3 

50  First  sentence 40,  subdivision  6 

Second  sentence,  first  part 42,  first  sentence 

Second  sentence,  last  part,  and  last  sentence 43,  first  paragraph 

51  First  paragraph 41,  subdivision  1,  part 

Second  paragraph 41,  subdivision  4 

52 290 

53 291 

54 292 

55 297,  subdivisions  1,  4,  5 

56 298 

57  Covered  by 41 

58  First  sentence,  Civil  Practice  Act,  §  1404 

Last  two  sentences 300 

59  First  paragraph 299 

Last  paragraph 32,  first  paragn^ 

60  First  paragraph t 256 

Second  paragraph  and  third  paragraph,  first  sentence 257 

Last  sentence .' 258 

61  First  paragraph 259 

Last  paragraph,  except  last  sentence 261,  except  last  sentence 

Last  sentence 265,  part 

62 Omitted  as  local 

63 286 

64-  First  sentence 262 

Second  sentence 266,  part    . 

Last  three  sentences 263 

65  Except  last  clause,  Civil  Practice  Act,  §  1013 

Last  clause 245,  last  sentence 

66  Except  last  sentence 247 

Last  sentence 260 

67  As  to  action  for  foreclosure 260 

As  to  action  for  partition 249 

68  State  Finance  Law,  §  44-f 

69  First  sentehce,  first  clause ;  82,  fourth  sentence 

Remainder  of  first  sentence 33                  ;.. 

Second  sentence 32,  third  sentenoe                                      ^ 

Third  and  fourth  sentences 34                                                              ■ 

Fifth  sentence 33                                                             .    ■ 
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Showing  Dibtbibution  of  thb  General  Ruues,  Etc. — CatUmtied 

General  Rule  of  Practice  Rule  of  Civil  Practice 

Number  Numb^ 

69  Last  three  sentences 32,  last  three  sentences 

70 30,  r^ers  to  American  Experi- 
ence Table  of  Mortalit^r 

As  to  dower > 243,  r^ers  to  American  Expen- 

ence  Table  of xMortaUty 

71 288 

72  First  paragraph 281 

Second  paragraph 277 

Third  paragraph,  first  sentence ^ 

Third  paragraph,  last  sentence 278,  last  sentence 

73 276 

74  See  Civil  Practice  Act,  {  1168 

76 279 

76  Firstsentence 283,  first  paragraph 

Second  sentence  superseded  by 282 

Third  sentence 278,  first  paragraph 

Last  sentence 283,  last  paragraph 

77 176 

78  First  paragraph 177 

Last  paragraph 176 

79  First  two  sentences 172,  last  two  sentences 

Last  sentence 173 

80  First  sentence 178 

Last  two  sentences 179 

81  ..  180 

82  Suposeded  by!  ^ ! ........'......'......'/...'..'....'......'.  122 

83  ....                    .  2 

84  '^/////////. '.'.'. '.'/.'.'.','.'.'..['.'.'.'.'.'.'.'.'.'.'.'. '.'.'. '.'.'/.'.'.]'. '.'.'.'/.  Omitted 
86 238 

86 Omitted  as  local 


INDEX  TO  RULES  OF  CIVIL  PRACTICE  ACT 

Raferenoes  are  to  Rules. 


JkbbraviAtion.  Rule 

right  to  use  in  legal  papers 10 


Jkcknowlodgment. 


Address. 

endorsing  attorney's  address  on  papers 11 

iUUoumxnent. 

deposition,  examination 127 

Admissions. 

partial  judgment  of  where  part  plaintiff's  claim  admitted  in  action  on  contract  or  judgment.  114 

AffldaYit. 

service  on  motion 64 

verification,  form 100 

summoBS,  affidavit  of  proof  of  service  to  state  age 53 

verification  of  pleadings 99 

JLznendxnent. 

pleading,  failure  to  answer  amended  pleading 101 

service  of  amended  pleading 101 

striking  out  sham,  etc.,  matter 103 

to  correct 102 

service  of  amended  pleading 101 

Axnerican  experience  table  of  mortalitj. 

table  authorised  by  rules (following  Rule  300) 

rule  for  determining  gross  sum  in  lieu  of  income 30 

Answ^. 

I.  In  general. 

conditions  precedent,  how  pleaded 92 

defense,  striking  out  for  defect  appearing  on  face 109 

denials,  efiFect  of  denial  of  facts 90 

repeating  or  incorporating  in  separate  defense  or  counterclaim  prohibited 90 

failure  to  answer  amended  pleading,  effect 101 

incorporating  in  one  paragraph  allegations  of  another  by  reference 90 

judgment  or  determination,  how  pleaded 95 

paragraphs,  dividing  answer  into  separate  paragraphs 90 

to  state  separate  allegations 90 

private  statute,  how  pleaded 98 

separately  stating  and  numbering  defenses 90 

*             sham  or  frivolous,  treating  pleading  as  nullity  or  allowing  new  pleading  to  be  served .  .  .  104 

striking  out  answer  in  action  or  contcaot  or  judgment  and  entering  summary  judgment.  113 

sham,  etc.,  matter ,  103 

subscription 91 

summary  judgment  after  striking  out  in  action  on  contract  or  judgment 113 

II.  Counterclaim. 

determination  of  motion  to  dismias  counterclaim  for  defect  not  appearing  on  face  of 

answer 110 

dismissal  for  defect  appearing  on  face 109 

dismissal  for  defect  not  appearing  on  face 110 

III.  Amendment. 

causes  of  action  improperly  united  in  counterclaim 102 

indefinite,  uncertain  or  obscure  allegations 102 

1281 


'A  ' 
a: 


i* 


.L 


( 


;r 


consent  to  payment  of  money  out  of  court 31  ■:  fi\ 


INDEX 
Answer — Continued. 

Ill  Amendment — Continued.                                                        *  Rule 

service 101 

motion  to  amend  or  strike  out,  time  for  Bervice 105 

IV.  Service. 

additional  extension  of  time  to  answer,  notice  required 87 

affidavit  of  merits  on  application  for  extension  of  time  to  answer 88 

to  be  served  with  order  extending  time 85 

amended  pleading,  time  within  which  answer  must  be  served  to 101 

extension  of  time  to  answer  in  action  on  note,  etc.,  notice  required 85 

Appeal. 

I.  In  general. 

opinions,  duty  of  clerk  to  transmit  opinions  and  list  of  decisions  &n  day  annoimoed  to 

supreme  court  reporter 238 

as  part  of  appeal  papers  on  appeal  to  court  of  appeals. .  ^ 202 

II.  Papers  on  appeal. 

briefs 236 

and  points  exchanged  by  parties 236 

by  whom  furnished  on  appeal 234 

clerk  to  certify •. 234 

,  dismissal  of  appeal  for  failure  to  serve 234 

filing  where  case  or  bill  of  exception  made  after  appeal  taken 234 

printed  copy  of  papers  in  office  of  clerk  of  appellate  division,  time 234 

from  orders 234 

index  of  exhibits 235 

to  record  on  appeal 235 

opinion  of  court  below  or  affidavit  of  no  opinion 234 

papers  constituting  record  on  appeal 234 

preceding  affidavit  by  description  thereof 235 

printing  in  italics  parts  of  pleadings  to  which  motion  directed 235 

indexing  and  delivery 235 

witness's  name  at  top  of  each  page  containing  testimony 235 

service  on  adverse  party 234 

statement  to  accompany 234 

submitted  controversies,  by  whom  papers  furnished 284 

what  constitutes 234 

when  to  be  filed 234 

III.  Hearing  and  determination. 

,,< ;            calendar  practice 237 

; ,  ]             facts  found  by  appellate  division,  inserting  in  order  for  judgment 239 

/^. '             judgment  of  affirmance  by  default  ordered  on  motion  of  respondent 237 

.  /  *                    of  reversal  by  default  not  allowed 237 

judgment^roll  on  determination 202 

opinions  and  list  of  decisions,  transmission  on  day  announced  to  supreme  court  reporter. .  .  238 

delivery,  to  clerk  before  decision  announced 238 

not  to  be  delivered  to  third  person  till  copies  and  list  of  decisions  sent  to  supreme 

court  reporter 238 

publication  by  reporter,  time  for 238 

to  be  furnished  counsel 238 

power  to  reverse  finding  and  make  new  finding  of  facts 239 

rules  for  regulating  hearing,  power  of  each  appellate  division  to  adopt 237 

IV.  Court  of  Appeals. 

opinion  of  appellate  division  as  part  of  appeal  papers 202 

clerk,  books  to  be  kept  by 7 

filing  paper  with 16 

opinions,  copies  not  to  be  delivered  to  third  person  until  transmitted  to  supreme  court 

reporter 238 

delivery  to  clerk  before  announcing  decisions 238 

publication  of  opinions  by  supreme  court  reporter,  time 238* 

to  be  fiumished  counsel 238 

rules  power  to  make 2 

regulating  calendar  practice,  etc.,  power  to  make 237 

transmission  by  depository  of  statement  of  court  funds 34 

Arrest. 

I.  In  general. 

security,  time  within  which  application  to  increase  may  be  made 83 

II.  Application. 

petition  or  affidavit,  filing 80 

vacating  order  for  failure  to  file  petition  or  affidavit 80 

III.  Order. 

contents 82 

signature 82 


RUIiES  OF  CIVIL  PRACTICE 
Arrett— Continued.  Bki» 

n{.'  Vacating  and  modifying  order. 

application  to  vacate,  reduce  bail  or  increase  security,  together  or  in  alternative 8^ 

tinle  within  which  application  made  to  vacate  on  ground  that  allegations  essential  to  arrest 

not  stated 88 

on  ground  that  complaint  fails  to  set  forth  cause  of  action  in'  which  arrest  authorised. .  88 

where  order  can  be  granted  only  by  court 88 

time  within  which  defendants  may  apply 88 

failure  to  file  petition  and  affidavit 80 

v.  Bail. 

amount,  proof  of  flusts  from  which  amount  may  be  determined 81 

reducing  bail,  time  within  which  application  may  be  made 88 


•1-" 


fj 


Jkisassment  of  daznages. 

default,  when  notice  of  assessment  of  damages  must  be  served  on  defendant 100 

petition  or  affidavit,  filing 80               v| 

failure  of  officer  to  return,  or  deliver  or  file  paper,  on 6 

vacating  or  modifsring  warrant  for  failure  to  file  petition  or  affidavit 80 

warrant,  failure  to  enter  order  where  warrant  subscribed  by  judge  as  invalidating 84 

issuance  and  attestation 84 

issuance  by  clerk 84 

seal,  issuance  under  seal  of  court 84 

signature 84 

Attorney  general. 

verification  of  pleadings 99 

AttomeyB. 

I.  Qualifications  and  admissions. 

certificate  of  character  from  committee,  necessity  for 

character  committee,  reference  of  application  for  admission  to 

character  committee,  appointment 

dtisen  of  the  United  States,  necessity  that  applicant  be 

derk  of  appellate  division,  duty  to  file  papers  in  office 

duty  of  derk  of  appellate  division  to  transmit  names  of  attorneys  admitted,  refused  ad- 
mission, disbarred,  disdplined  or  censured  to  derk  of  other  appellate  divisions  and  to 
clerk  of  court  of  appeals 7 

entering  names  in  books  kept  by  derk  of  appellate  division 7 

entiy  of  names  of  attomej^  refused  admisdon,  disbarred,  disdplined  or  censured 7 

loyalty  test 

proof  required  to  be  presented  to  appellate  division 

renewal  of  application  for  admission  before  another  appeUate  dividon 

reddence,  period  of . . 

statement  of  applicant's  experience  to  character  committee 

II.  Appearance  and  authority. 

guardian  ad  litem  and  special  guardian,  duty  to  act  as 40 

non-reddent  defendant  in  real  property  action,  compelling  attorney  to  file  authority 55 

execution,  filing,  and  service  of  authority  to  appear 55 

poor  person,  assigning  attorney  to  defend  action  against 37 

assigning  attorney  to  prosecute  action  for 30 

refbree,  when  to  be  appointed  sole 172 

substitution  of  attorney 59 

when  disqualified  to  act,  referee,  where  partner  attorney  in  action 172* 

III.  Subscription  of  process  and  pleading. 

endorsement  of  name  of  attorney 11 

of  party  on  the  papers  where  he  does  not  appear  by  attorney 11 

manner  and  time  for  raising  objection  for  failure  to  subscribe,  etc 12 

papers  that  must  be  subscribed  by  attorney 11 

pleadings  generally 91 

verification  of  pleading 99 

IV.  Privilege  and  exemptions. 

suiety  or  bail,  not  tobe 27 

B 
Bills  and  notes. 

pleading 94 

Bill  of  particulars. 

costs  on  motion  where  request  for  delivery  of  bill  has  been  previously  made 115 

verification 11(^ 


INDEX 

I.  In  general.  Rule 

attorney  not  to  be  suie^ 27 

clerk  of  appellate  diviaion,  dut^  to  kaeip  books  in  whiob  to  recoid  bonds  or  undertaku^pi. . .  7 

duty  of  clerks  of  court  to  keep  books  in  which  to  be  entered 7 

II.  Fonn  and  Buffidenoy. 

acknowledgment 26 

affidavits  by  party  or  surety  to  accompany 25 

approval  by  court  or  judge 25 

execution  by  one  surety 25 

failure  to  file  required  bond,  vacating  proceedings  for « 26 

filing  with  clerk  of  court 26 

joint  and  several  where  two  or  more  persons  execute 25 

requisites  and  form  of  bond  in  action  or  proceeding 26 

Books  and  papers. 

affidavit  on  application  for  order  for  deposition  where  production  required 122 

derksof  appellate  division,  books  to  be  kept  by 7 

clerks  of  court,  books  to  be  kept  by 7 

discovery  and  inspection 140-142 

C 

Calendar. 

entry  of  cause  on  calendar  according  to  date  of  issue 151 

preparation  and  distribution  of  calendars 151 

Oarbon  oopies. 

right  to  serve  copies  of  papers 10 

Case. 

amendment,  failure  to  make  within  time  limited,  effect 231 

regulations  governing 230 

time  within  which  to  be  prepared  and  served 230 

evidence,  manner  of  stating 232 

exhibit,  certificate  of  derk  that  printed  copies  of  exhibit  are  true  oopifss 232 

when  not  to  be  printed 282 

•extenskm  of  time  for  serving  case  or  amendmeBts 233 

failuie  to  make  within  time  limited,  effect 281 

motion  for  new  trial,  settlement  and  signing 221 

•opening  and  summing  up  not  to  be  stated 232 

resettlement 232 

service 230 

settlement,  failure  to  give  notice  within  time  limited,  effect 231 

notice  of 230 

specific  questions  of  fact  submitted  to  jury 230 

where  exceptions  ordered  to  be  heard  in  first  instance  by  aMMllate  division 230 

statement  of  facts  in  lieu  of  testimony 230 

Certiorari. 

to  inquire  into  cause  of  detention,  writ,  subscription  and  indorsement 13 

Character. 

proof  of  character  on  application  for  admission  to  bar « 1 

Citisen* 

necessity  that  applicant  for  admission  to  bar  be  dtisen  of  United  States 1 

Claims. 

notice  to  present  daim  in  representative  action 8 

Clerks  of  court. 

filing  papers  with ir 

books  to  be  kept  by  derks  of  appdlate  division < 

books  to  be  kept  by  derka  of  court '4 

Committees. 

character  committee  to  pass  on  application  for  admission  tobar 1 

Complaint. 

I.  In  general. 

conditions  precedent,  howpleaded 02 

corporation,  necessary  allegatbn  as  to  corporate  existence  in  actions  by  and  against W 

instrument  for  payment  of  money,  how  pleaded I> 

judgment  or  det^mination,  how  pleaded T 

Ubd,  pleading  application  of  defamatory  matter f 
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Complaint — Continued. 

In  General — Continued.  Rale 

motion  to  amend,  or  strike  out,  time  to  notioe 10(^ 

note,  etc.,  how  pleaded  in  aotioo  on M 

private  statute,  how  pleaded OS              'm> 

slander,  pleading  application  of  defamatory  matter 06 

of  woman,  necessity  for  alleging  special  damages 07 

striking  out  sham,  etc.,  matter 108 

II.  Form  and  requisite. 

incorporating  allegations  of  one  paragraph  in  another  by  relerenee 00 

numbering  paragraphs  of  complaint 00 

numbering  separate  causes  of  action 00               '^'^ 

separate  allegations  to  be  placed  in  sepantte  paragrairiis 00 

stating  causes  of  action  separately 00 

subscription 01 

m.  Amendment. 

causes  of  action  improperly  united 102 

defect  of  parties  plaintiff 102 

indefinite,  uncertain  or  obscure  allegations U)t 

misjoinder  of  parties  plaintiff 102 

service  of  amended  complaint 101 

time  within  which  answer  must  be  served  to  amended  complaint 101 

IV.  Dismissal. 

1.  In  general. 

neglect  to  proceed  after  issues  joined 166 

trial,  dismisBal  on  trial  for  failure  of  or  defect  in  proof,  when  denied 166 

2.  Defect  appearing  on  face. 

another  action  pending 106 

court  without  jurisdiction  of  person 106 

court  without  jurisdiction  of  subject  of  action 106 

\    facts  insufficient  to  constitute  cause  of  action 106 

plaintiff  without  legal  capacity  to  sue 106 

time  within  which  motion  must  be  made  for  judgment 106 

3.  Defect  not  appearing  on  face  of  complaint. 

amendment  of  complaint 108 

another  action  pending 107 

contract  unenforceable  under  statute  of  frauds 107 

court  without  jurisdiction  of  person 107 

court  without  jurisdiction  of  subject 107 

determination  of  motion  for  dismissal 106 

determination  of  question  on  affidavits  and  complaint 108 

infancy  or  other  disability 107 

limitation  of  action 107 

plaintifif  without  legal  capacity  to  sue 107 

release 107 

res  judicata 107 

trial  of  question  of  fact  by  jury  or  referee 108 

Conditions. 

precedent,  how  pleaded .* 92 

•  < 

Conteited  motion. 

where  heard 63 

Contract. 

striking  out  answer  in  action  on 113 

summary  judgment  after  striking  out  in  action  on 113 

Copy. 

lost  or  withheld  papers,  filing  and  using  copy  of 14 

right  to  use  reproduced  copies  of  papers 10 

misnomer,  when  waived 93 

pleading,  allegation  of  incorporation  in  complaint 93 

proof  of  corporate  existence,  when  necessary 93 

verification 99 

receivers,  district  in  which  motion  for  appointment  must  be  made 178 

sequestration  of  prcH^erty,  district  in  which  motion  must  be  made 178 

foreign  corporation,  pleading,  verification 99 

Cooti. 

amount,  additional  allowance,  application  for 200 

proceedings  to  sell  real  property  of  infant 300 

interiocutoiy  costs,  award  in  interk>outory  judgment 188 

motion,  bill  of  particulars 116 

discretionary 66 
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Costs — Continued.  Rule 

taxation,  interlocutory  judgment,  taxation  of  oosts  before  entry  of  final  judgment. . .  < 188 

security  for  costs,  receiver,  when  may  be  required  to  give 176 

to  whom  and  when  awarded,  declaratory  judgment,  costs  discretionaty 214 

receiver  of  debtor's  estate,  when  not  entitled  in  action  against  insolvent 176 

Counterclaim. 

amendment,  causes  of  action  improperly  united 102 

determination  of  motion  for  dismissal  of  counterclaim  for  defect  not  appearing  on  face 110 

,    dismiBsal  for  defect  not  i4;>peariiig  on  face 110 

for  defect  appearing  on  face 109 

on  trial  for  failure  of  or  defect  in  proof,  when  denied 166 

dividing  into  paragraphs  and  numbering  consecutively 90 

incorporating  by  reference  allegations  of  one  paragraph  into  another. . : 90 

private  statute,  how  pleaded 98 

separately  stating  and  numbering  causes  of  action  in  counterclaim 90 

stating  separate  allegation  in  each  paragraph 90 

Countj  clerk. 

filing  papers  with  in  actions  in  supreme  court 15 

Countj  court. 

disqualified  county  judge,  when  time  begins  to  run  to  take  proceedings 5 

Court  funds. 

administration 30 

gross  sum  in  lieu  of  income 30 

D 

Death. 

judgment  for  sum  of  money  entered  after  death,  requisite 186 

Debts. 

receiver  of  debtor's  estate,  sale  or  compromise  of  desperate  debts 175 

Decedent's  estate.  • 

foreclosure,  when  surplus  money  to  be  paid  into  surrogate's  court 264 

Default. 

judgment,  proof  to  be  filed  on  application  to  court  for  judgment 189 

Defect. 

requisite  of  notice  or  order  to  show  <^use  on  application  based  on 62 

Definition. 

"proceeding" 9 

Depositions. 

I.  To  be  used  within  state. 

adjournment  of  examination « 127 

affidavit  on  application  for  order,  contents 122 

where  production  of  books  and  papers  desired 122 

application  for  order  for  deposition 122 

affidavit  required 122 

cross-interrogatories,  effect  of  failure  to  serve 126 

failure  to  serve,  right  to  cross-examine  orally 126 

examination,  affidavit  that  motion  has  not  been  made  to  modify  or  vacate,  when  required .  128 

manner  of  taking  testimony 129 

objection  to  questions,  right  to  raise  on  trial 129 

when  to  be  noted 129 

papers  to  authorise  officer  or  person  to  proceed  with 128 

reading  deposition  to  person  examined ^ .  129 

filing,  time  and  place 132 

interrogatories,  effect  of  failure  to  serve  cross-interrogatories 126 

effect  of  failure  to  serve  notice  of  settlement 126 

notice  of  settlement  after  service  of  cross-interrogatories 126 

settlement  of  written  interrogatories  by  consent 126 

settlement  where  consent  not  given 126 

tune  when  interrogatories  and  cross-interrogatories  must  be  served 126 

manner  of  taking  testimony 129 

modifying  notice  to  take  testimony  as  to  time,  place  and  person  before  whom  to  be  taken. .  124 

motion,  affidavit  on  application  for  deposition  to  be  used  on  motion.. 120 

notice  of  application  to  make  deposition 120 

subpoenaing  and  examining  witness  for  deposition  used  on  motion 120 
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Depoeitiozis — Continued. 

I.  To  be  used  within  state — Continued.  Rule 

motion,  subscribing  and  delivering  deposition  for  use  on 120 

to  be  used  on 120 

necessity  for  filing  deposition 132 

notice  of  taking  testimony  by  deposition 121 

to  take  testimony  by  deposition,  vacating 124 

order  made  by  judge  out  of  court,  entering 125 

papers  required  to  authorize  officer  or  person  to  proceed  with  examination 128 

place  and  time  of  taking  testimony 127 

proof  of  service  of  order  or  notice  required  by  rule  128 128 

reading  deposition  to  person  examined 129 

refusal  to  answer  question,  prooeedingi^  thereon 129 

service  of  interrogatories 126 

settiement  of  interrogatories 126 

stipulation  that  testimony  be  taken,  filing 125 

subscription  by  person  examined 129 

suppression  of  deposition  taken  without  state 133 

time  and  place  of  taking  testimony 127 

time  for  service  of  notice  to  take  testimony 121 

time  within  which  interrogatories  and  cross-interrogatories  must  be  served 126 

vacating  notice  to  take  testimony 124 

II.  Taken  without  State  for  use  within. 

affidavit  of  agent  to  whom  deposition  delivered 131 

affidavit  of  third  person  where  agent  dead,  etc 131 

agent  dead,  etc.,  delivery  by  another  person 131 

annexing  certificate  showing  proceedings 130 

annexing  papers  authorizing  together  with  interrogatories 130 

delivery  of  deposition  and  papers  by  agent  to  derk  or  judge 131 

execution  by  one  or  more  of  several  persons  appointed 130 

exhibit,  disposition  of 130 

filing  by  clerk 131 

deposition  and  papers 131 

indosing  in  single  packet  deposition  and  all  papers 130 

indorsement  of  person  or  clerk  of  time  of  receipt  and  opening 131 

officer  or  person  to  subscribe  each  single  sheet 130 

providing  officer  taking  with  titie  fifteen  of  rales  of  civil  practice  and  article  twenty-nine  of 

civil  practice  act 128 

return  by  mail,  duty  of  clerk 132 

returning  by  agent 130 

by  mail 130 

suppression  on  ground  of  fraud  or  irregularity 133 

where  person  examined  could  have  been  subpoenaed 133 

III.  Taken  within  state  for  use  without. 

disobedient  or  recalcitrant  witness,  affidavit  on  which  order  to  show  cause  granted 137 

contempt  by .* 137 

order  to  show  cause  before  supreme  court 137 

proceedin^B  on  order  to  show  cause ^ 137 

petition  for  subpoena  to  compel  production  of  books  or  papers 136 

on  which  subpoena  to  compel  attendance  of  witness  issued 136 

production  of  books,  when  denied 136 

punishment  of  disobedience  or  recalcitrant  witness 137 

subpoena  duces  tecum,  contents 136 

subpoena  to  compel  attendance  of  witness 136 

vacating  or  modifying 136 

IV.  Perpetuating  testimony  in  real  property  actions. 

affidavit  on  application  for  order 123 

petition,  contents  and  verification 138 

proof  on  application  for  order  to  perpetuate  testimony  for  future  action 123 

Dotannination. 

manner  of  pleading  determination  of  court  or  officer  of  special  jurisdiction 95 

BiscOYery  and  inspection. 

application,  affidavit  required 140 

hearing 141 

order 141 

referee,  certificate  as  evidence  of  compliance  or  non-compliance  with  terms  of  order 142 

to  superintend  discovery  or  inspection 142 

stay  of  other  proceedings 141 

things  that  may  be  discovered  or  inspected 140 

who  may  apply  for 140 
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Dismiflsal.  Rule 

complaint  on  trial  for  failure  of  or  defeat  in  proof,  when  denied 165 

neglect  to  proceed  after  issue  joined 166 

Divorce. 

I.  In  general. 

def  aukf  filing  evidence  with  judgment  roll 282 

proof  of  facts  in  open  court 282 

proof  required  on 277 

reference  not  permitted 282 

hearings  may  be  private,  when 278 

information  as  to  details  of  action,  when  denied 278 

legitimacy  of  children,  necessary  allegation  in  action  by  husband 279 

proof  on  default,  when  allegation  of  illegitimacy  made  in  complaint 279 

reference  not  permitted  where  defendant  defaults 282 

proof  of  service  of  smnmons  and  complaint  before  order  made 281 

referee  to  be  selected  by  court 281 

II.  Summons. 

affidavit  of  service  where  copy  of  complaint  not  served  or  summons  and  complaint  served 

without  the  state 53 

examination  in  coiurt  of  person  making  service 53 

notice  to  be  served  with  summons  where  complaint  not  penonally  served 47 

proof  of  service 53 

III.  Judgment. 

default  judgment  of  course  not  permitted 283 

order  not  to  be  granted  or  denied  on  default 66 

special  direction  of  court  required  for  entry 288 

Dower. 

action  for,  sale  for  non-payment  or  on  consent,  payment  of  gross  sum 243 

sale  for  non-payment  or  on  consent,  American  Experience  Table  of  Mortafity,  aaeertaining 

gross  sum 248 

DraftB. 

requisite  of  draft  for  payment  of  money  out  of  oourt 33 

E 
Eighth  Judicial  district. 

motion,  where  heard 68 

Ejectment. 

complaint,  description  of  property . « 240 

contents  of  verdict,  report  or  decision 241 

estate  of  plaiptiff.  stating  in  verdict,  report  or  decision 241 

Endonement. 

writs  and  process IS 

English  language. 

necessity  for  use  in  legal  papers 10 

Ez  parte  motions.     See  Motions;  Judgments. 
Exceptions. 

amendment  to  bill  of  exception,  time  to  serve 230 

bill  of  exceptions,  contents 23! 

regulations  governing  preparation  of  exceptions  and  amendments 23( 

resettlement 232 

time  for  service 280 

when  required  to  be  served 239 

motion  in  appellate  division  for  new  trial  on  exceptions  to  be  heard  in  firat  instance 220 

notice  of  exceptions  to  be  reviewed 229 

revoking  order  for  hearing  in  first  instance  b}'^  appellate  division 220 

settlement,  notioe  of 23C 

where  exceptions  are  ordered  to  be  heard  in  first  Instance  by  appellate  division 23C 

where  specific  questions  of  fact  submitted  to  jury 230 

statement  of  facts  in  lieu  of  testimony 23( 

stay  of  execution,  when  exception  not  to  act  as 20S 


RULES  OF  CIVrL  PRACTICE 

F 
Failure  of  proof.  Rule. 

when  oomplaint  or  counterclaim  not  disnuaaed,  because  of 166 

Filing. 

papers 16 

special  rules  by  appellate  division,  power  to  make 16 

use  of  flat  file,  power  of  appellate  division  to  order 16 

First  Judicial  diitriet. 

motion,  where  heard 63 

term  at  which  motions  must  be  noticed  to  be  heard 63 

orders  to  show  cause  must  be  made  returnable 63 

Foreclosure  of  mortgage  on  real  propertgr  by  aetion. 

application  for  judgment  on  default  or  admission 257 

complaint,  statement  as  to  whether  action  for  mortgace  debt  has  been  broni^t 255 

description  of  property  in  judgment  for  sale 259 

deposition  of  surplus  of  sale 261 

investment  of  sun>lus  after  three  months 261 

judgment  for  sale,  description  of  property  in 259 

direction  as  to  disposition  of  proceeds 259 

contents 269 

mortgage  and  assignment,  filing  or  recording  before  convesrance  on  sUe 266 

notice  of  pendency,  proof  on  application  for  judgment  of  filing  as  required  by  law 258 

proof  required  on  application  for  judgment  on  default  or  admission 257 

referee,  selected  by  court 265 

reference,  infant  or  absentees  defendant,  requisite  of  order 256 

on  application  for  surplus  money 262,  263 

on  default  or  admission  to  compute  amount  due  and  report  on  sale 256 

report  of  sale,  voucher  for  surplus  money  as  condition  to  filing  or  confirming 261 

sale,  notice  of  application  for  stay 260 

presentation  of  voucher  for  surplus  money  as  condition  to  filing  or  confirming  report ...  261 

stay  of  sale,  notice  of  application  f6r 260 

surplus  moneys,  disposition  of 261 

application  for 262 

costs  on  reference  on  application  for 262 

persons  to  be  notified  on  references  on  application  for 263 

proceedings  on  reference  on  application  for 263 

reference  to  ascertain  and  report  amount  due  to  claimant 262 

reference  to  ascertain  priority  of  several  liens 262 

when  to  be  paid  into  surrogate's  court 264 

Foreclosure  of  chattel  lien. 

application  to  personal  property  lien  of  rules  governing  foreclosure  of  mortgage  on  real  property 

by  action 267 

Frivolous.    H 

answer  or  reply,  treating,  pleading  as  nullity  or  allowing  new  pleading 104 

striking  frivolous  allegations  from  pleading 103 

a 

Ouardians. 

I.^Guardian  ad  litem. 

1.  In  general. 

compensation,  generally 43 

affidavits  required  before  order  will  be  made 43 

examination  into  circumstances  of  cause 42 

investing  and  accounting  for  money 42 

security 41 

where  general  guardian  appointed 41 

trust  company,  dispensing  witii  security 41 

plaintiff,  consent  of  proposed  guardian,  acknowledging  and  filing 40 

2.  Plaintiff. 

qualifications  of  guardian 40 

attorney  or  officer  of  court,  duty  to  act  as 40 

trust  company,  right  to  appoint 40 

3.  Defendant. 

application,  by  whom  made  where  not  made  on  behalf  of  infant  within  twenty  days 

after  o<»npletion  of  service 39 

attorney  or  officer  of  court,  duty  to  aet  as 40 

compensation  of  guardian  for  infant  defendant  who  is  not  entitled  to  mon^  under 

judgment 43 


IKDEX 
Guardians— Continued. 

I.  Guardian  ad  litem — Continued. 

3.  Defendant — Continued.  Role 

consent  of  proposed  guardian,  acknowledging  and  filing 40 

qualificationfi 40 

trust  coinpany,  right  to  appoint 40 

II.  Special  guardian. 

attorney  or  officer  of  court,  duty  to  act  as 40 

compensation  generally 43 

affidavits  required  before  order  will  be  made 48 

of  guardi^  for  infant  defendant  who  is  not  entitled  to  money  or  i»operty  under 

judgment 43 

consent  of  proposed  guardian 40 

examination  into  circumstances  of  cause 42 

investing  and  accounting  for  money 42 

qualifications  of  special  guardian  of  infant  or  incompetent 40 

security 41 

where  general  guardian  appointed 41 

trust  company,  dispensing  with  security 41 

right  to  appoint 40 

III.  Person  and  property. 

age  of  infant,  ascertaining  on  presentation  of  petition 291 

allowance  for  support  of  infant 293 

amount  of  personal  property,  ascertaining  on  presentation  of  petition 291 

bond  of  general  guardian 292^ 

compromise  of  infant's  claim,  proceedings  on  application 294 

investment  of  principal  of  estate 292 

notice  of  presentation  of  petition  for  allowance  for  support 29S 

petition  for  allowance  for  support  of  infant 293 

petition  for  appointment,  contents 290 

security  offered  for  guardian,  ascertaining  suffioienoy 291 

support  of  infant,  allowances 293 

voluntary  nomination  of  guardian  by  infant  over  fourteen 291 


Habeas  corpus. 

I.  To  bring  up  prisoner  to  testify. 

application,  contents  and  verification , 103 

contents  where  made  by  attorney  general  or  district  attorney 163 

subscription  and  indorsement  of  order 13 

II.  To  inquire  into  cause  of  detention. 

writ,  subscription  and  indorsement ■ 13 

Habitual  drunkard.    See  also  sale  of  Real  Property. 

actions  by  and  against,  summons,  compensation  of  person  designated  to  receive 44 

duty  of  person  designated  to  receive 44 

disposition  of  real  property 296-^300 

Husband  and  wife. 

annulment  of  marriage,  summons,  notice  to  be  served  where  complaint  not  personally  served , .  47 

I 

Impertinency. 

striking  impertinent  all^ations  from  pleadings 103 

Ihcompetent  person. 

I.  In  general. 

designation  of  incompetents  after  committee  appointed 285 

proceedings  to  sell  realty 295-300 

summons,  compensation  of  i>erBon  designated  to  receive 44 

duty  of  person  designated  to  receive 44 

II.  Appointment  of  committee. 

application,  contents  of  petition 287 

designation  of  incompetents  in ; .  • .  28& 

verification  of  petition 287 

where  to  be  presented 280 

inquisition  before  commissioners,  compensation  of  oommissionera 288 

costs  and  expenses,  when  not  to  be  paid  without  order  of  court   288 

Infant. 

compromise  of  infant's  claim,  proceedings  on  application 204 

dispomtion  of  real  property  oif  infants , 205-300 

investment  of  principal 202 


RULES  OF  CIVIL   PRACTICE 

Infant— Gontinttod.  Bole 

support  of  infants,  aUowances  from  estate 208 

summons,  compensation  of  person  designated  to  reeeire 44 

duty  of  person  designated  to  receive 44 

Injunction. 

appEcation,  petition  or  affidavit,  filing 80 

vacating  order  for  faihire  to  file  petition  or  affidavit 80 

vacating  or  setting  aside,  failure  to  file  petition  or  affidavit 80 

Inquiflition. 

application  for  new  hearing 222 

default  judgment,  where  writ  of  inquiry  executed  when  granted  on  application  for  failure  to 

answer 191 

default,  when  notice  of  writ  of  inquiry  must  be  served  on  defendant 100 

review 222 

Irregularitj. 

requisite  of  notice  or  order  to  show  cause  on  application  based  on 02 

Iirelevant. 

striking  irrelevant  allegations  from  pleading 108 

iMue. 

issue  of  fact,  dismisBal  ol  complaint  for  failure  to  proceed  after  issue  joined 166 

terms  at  which  issues  of  fact  triable 168 

special  issues  for  trial  by  jury,  settlement 167 


Judgment. 

I.  In  general. 

form  of  judgment  generally 186 

how  pleaded 06 

when  not  to  be  stayed  by  exception,  preparation  or  settlement  of  case,  or  motion  for  new 

trial 208 

II.  Declaratory  judgment. 

costs,  discretionary 214 

jurisdiction  discretionary 212. 

prayer  for  relief 211 

procedure  to  secure  same  as  in  other  actions 210 

relief,  prayer  for 211 

trial  of  questions  of  fact  by  jury 218 

III.  Rendition  and  entry. 

1.  In  general, 

-             contents  generally 186 

dead  person,  requisite  where  judgment  for  money  entered  after  death 186 

entry,  what  constitutes 201 

ex  parte  application,  affidavits  as  to  previous  application 61 

filing  in  clerk's  office 201 

form  of  judgment  generally 186 

judgment  book,  duty  of  clerk 201 

jurisdiction,  statement  in  uncontested  cases 186 

motion  for  judgment,  application  for  final  judgment 197 

motion,  judgment  on 196 

no  issue  of  fact  remaining  to  be  tried  and  final  judgment  not  directed  on  non  suit* 

application,  to  whom  made 196 

power  of  court  on  application  after  decision  of  motion  for  judgment 197 

signing  by  clerk 201 

summary  judgment  on  motion  after  striking  out  answer  on  contract  or  on  judgment . .  118 

vacation,  entering  in 201 

2.  After  trial  of  issues. 

court,  after  trial  of  whole  issue  of  fact  by 198 

jud0[nent  after  trial  of  issues  and  determination  of  motion  for  judgment 196 

last  issue  tried  by  jury,  application  for  judgment 196 

by  referee,  report  to  award  judgment , 196 

referee,  after  trial  of  whole  issue  of  fact 198 

reference  to  determine  specific  questions  of  fact  and  remaining  issues  tried 199 

specific  questions  of  fact,  after  trial  by  jury 194 

4.  Interlocutory  judgment. 

costs,  awarding  without  spedfsring  amount 188 

taxation  before  entry  of  final  judgment 188 

final  judgment,  direction  for  settlement  by  judge  or  referee 18^. 

when  may  be  had  on  motion 187 

vm 
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INDEX 
Judgment-^oj^tinued. 

in.  Rendition  and  entry — Continued. 

4.  Interlooutory  judgment — Continued.                                                                               ■  Role 

referee,  appointment  by  judgment  or  by  court 187 

when  may  state  substance  of  final  judgment 188 

6.  On  pleading. 

defects  appearing  on  face  of  complaint  on  which  judgment  may  be  entered  dis- 
missing complaint 106 

defect  not  appearing  on  face  of  complaint,  motion  for  judgment  on  complaint  and 

affidavit 107 

motion  for  judgment  dismissing  complaint  where  defect  does  not  appear  on  face,  time 

within  which  to  make 107 

judgment  on  pleadings  after  issue  joined 112 

time  within  which  notice  of  motion  for  judgment  dismissing  complaint  must  be  served  106 
6.  Partial  judgment. 

in  action  on  contract  or  judgment  where  defense  applies  only  to  part  of  plaintiff's 

daim 114 

IV.i;Default. 

application  for  judgment  on  failure  to  answer,  where  made 191 

counterclaim,  default  judgment  agunst  plaintiff  not  repbring 103 

demand  for  notice  of  reference,  writ  of  inquiiy  or  assessment  of  damages,  right  of  de- 
fendant to  serve IW) 

finding  of  fact  in  writing,  when  not  required 191 

notice  of  reference,  writ  of  inquiry  or  assessment  of  damages,  service  on  defendant  on 

demand 190 

to  defendant  on  applioation  to  oourt  for  judgment  on  default  m  pleadiag 190 

part  of  defendants  who  have  defaulted  in  appearance  or  pleading,  against. 193 

proceedings  on  application  for  default  judgment  whese  sorvioe  without  state  or  not 

penonally 192 

proof  on  application  for  default  judgment  where  service  without  state  or  not  personally . . .  192 

to  be  filed  on  application  to  court  on  default 189 

reference,  where  executed 191 

service  without  state,  proceedings  on  application 192 

substituted  service,  proceedings  on  application  for  judgment 192 

writ  of  inquiry,  where  executed 191 

V.l^Docketing. 

dead  person,  requisite  where  judgment  for  money  entered  after  death 186 

docket  book,  duty  of  clerk  to  keep 7 

orders,  when  order  affecting  title  to  real  property  may  be  enrolled  and  docketed  as  judg- 
ment    74 

when  order  directing  payment  of  money  may  be  docketed  as  judgment 74 

VI.( Judgment-roll . 

affirmance  by  appellate  division,  contents 202 

appeal  to  court  of  appeals,  opinion  of  appellate  division  as  part  of  judgment-ioU  or  appeal 

papers . .  . 202 

by  whom  prepared 202 

contents *  202 

dead  penon,  requisiite  where  judgment  for  money  entered  aiter  death 186 

filing 202 

proceedings  subsequent  to  appeal 202 

regulations  affecting 202 

time  of  filing,  specifying  facts 202 

VII.  Satisfaction. 

effect  of  entry  of  satisfaction  in  docket 204 

entry  of  satisfaction  or  partial  satisfaotiott  in  docket 204 

VIII.  Actions  on. 

how  pleaded '    93 

striking  out  answer  in  action  on  judgment  for  stated  sum 116 

summary  judgment  alter  strildag  out  aaawer 113 


Jurlsdietion. 

Il  judgment,  statement  of  facts  upon  which  jurisdiction  depends  in  uneontested  cases 186 

Juiy  and  Jurors. 

excluding  jurars  from  oourt  loom  pending  aignment  of  motion  or  questions  concerning  ad- 
mission of  evidence 164 

entry  of  verdict 166 

L 

Landlord  and  tenant. 

reoeiver  of  debtor's  estate,  application  to  oompel  tenant  to  pay  over  rent 17S 


receiver  of  debtor's  estate,  right  to  make 175 


RULES  OF  CIVIL  PRACTICE 

Lagibili^.  Rule 

neeesnty  that  all  legal  papers  be  legibly  written,  typewritten  or  printed 10 

Lacitfanaoj. 

divorce,  proof  on  default  where  issue  raised 279 

neoteaary  all^ation  where  raised  in  action  by  husband  for  divovoe 270 

UbeL 

pleading  ^iplication  of  defamatory  matter,  manner 90 

Umitfttion  of  actioni. 

suspension  of  period,  disqualified  county  judge,  when  time  begins  to  run 6 


»• 


Lost  papers. 

filing  and  using  copy  of  lost  or  withheld  papers  and  pleading 14 

proof  by  applicant  for  admission  to  bar 1 

Lunatic. 

disposition  of  real  property 296-300 

summons,  compensation  of  person  designated  to  reoeiTe 44 

duty  of  person  designated  to  receive 44 


KaiL 

returning  deposition  taken  without  state  by 130 

Marriage,  annulment  of. 

default,  filing  evidence  with  judgment-roU 228 

judgment  of  course  not  permitted 288 

orders  not  permitted 66 

proof  of  facts  in  open  court 282 

proof  required  as  to  cohabitation 276 

reference  not  permitted 282 

examination  in  court  of  person  making  same '. 63 

hearings  to  be  private 278 

information  as  to  details  of  action,  when  denied 278 

next  friend,  order  allowing  to  nuiintain  action 276 

proof  required  as  to  cohabitation  on  application  for  judgment  by  default 276 

relerence  not  permitted  on  default  of  defendant 282 

proof  by  affidavit  of  service  of  summons  and  complaint  before  order  made 281 

referee  to  be  selected  by  court 281 

summons,  affidavit  of  service 6$ 

examination  in  court  of  person  making  service 63. 

Minute  book. 

duty  of  clerk  to  keep 7 

MortaUty. 

American  Experience  Table,  use  of 30 

American  Experience  Table (following  Rule  300) 

Motions. 

answer;  to  strike  out  in  action  on  contract  or  judgment  and  to  enter  summary  judgment 1 13 

answering  affidavit,  effect  of  failure  to  serve  y. 64 

when  may  be  demanded  in  notice  of  motion >>y. 64 

when  must  be  served ^>s,.^^ 64 

contested  motion,  where  heard TT^v^^^^ 63 

costs. r>x^. . .  66 

on  motion  for  bUl  of  particulars .^>ss.  116 

default,  denial  of  motion  on  default  of  moving  party 7\^ 

ex  parte  motions,  affidavits  as  to  prior  appHeation 

vacating  order  for  failure  to  furnish  affidavit  as  to  previous  application 61 

first  judicial  district  term  at  which  motions  must  be  noticed  to  be  heard 63 

terms  at  which  orders  to  show  cause  must  be  returnable 63 

judgment  on  i^eadings  after  issue  joined 112 

mistake,  omission,  etc.,  requisite  of  notioe  or  ofder  to  show  cause  based  on 62 

motion  addressed  to  pleading,  extensbn  of  time  to  notice 106 

time  to  notice 106 

motion  on  notice  in  first  district  prohibited  in  action  triable  dsewhere 62 

order  to  show  cause,  to  bring  on  motion  in  shorter  time 60 
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Motions — Continued.  Bale 

papers,  filing  on  entiy  of  order 71 

notice  reQuiiing  opposite  party  to  produoe 66 

where  order  to  be  entered  in  county  other  than  that  in  which  motion  made,  delivery  by 

derk  and  filing 7S 

who  must  fumiah  on  hearing. .' CS 

pleadings  deemed  before  court 66 

proof  required  by  moving  party  on  default  of  opposing  party 9^ 

right  of  moving  party  to  order  where  motion  not  opposed  or  papers  not  furnished  as  demanded .  fi6 

time  for  service  of  notice  of  motion (SO 

within  which  answering  affidavit  must  be  served 64 

transfer  of  motion 67 

where  made 6S 

in  action  triable  in  first  or  eighth  judicial  district 68 

Kew  trial. 

amendment  of  pleadings  on  trial,  when  new  trial  granted 166 

case,  when  necessary 221 

failure  of  or  defect  in  proof,  when  new  trial  granted 166 

irregularity  or  surprise,  case  notrecjuired 221 

minutes  of  judge,  case  not  required 221 

when  notes  of  stenographer  treated  as 228 

motion  on  exception  to  be  heard  in  first  instance  in  appellate  division 220 

new  hearing  on  interlocutory  reference  or  inquisition 222 

order,  when  to  specify  grounds  for  granting  or  refusing 224 

stayofezecution,  of  judgment,  when  motion  for  new  trial  not  to  act  as 208 

where  made  when  purpose  is  to  review  trial  by  jury  of  specific  questions  of  faot 221 

Note  of  iisue. 

contents 161 

filing 151 

Notice. 

daims  in  represe^tative  action,  notice  to  present 8 

Notice  of  pendency. 

foreclosure,  proof  on  application  for  judgment  of  filing  as  required  by  law 268 

orders,  when  order  affecting  titie  to  real  property  may  be  indexed  with  notice  of  pendency 74 

Notice  of  trial. 

where  trial  to  be  had  elsewhere  than  at  court  house 160 

Numbers. 

using  either  arable  or  roman  numbers  in  legal  papers 10 

attachment  for  failure  to  return,  deliver  or  file  paper 6 

compelling  officer  to  return,  deliver  or  file  paper 6 

failure  to  file  process  or  other  paper 6 


O 

Omission. 

requisite  of  notice  or  order  to  show  cause  on  application  based  on 

Opinion. 

filing  opinion  delivered  on  granting  orer 72 

part  of  record  on  which  order  made -72 

Orders. 

clerk,  duty  to  refuse  to  enter  order  where  papers  not  filed 71 

duty  of  clerk  to  keep  books  in  which  to  enter  orders 7 

filing  papers  on  entry  of  order 71 

form  and  reeettiement  of  order 70 

memorandum  of  determination  of  motion  as  to  order 70 

opinion  as  part  of  record  on  which  order  made 72 

delivered  after  order  filed,  filing 72 

filing  with  order 72 

order  to  show  cause  to  bring  on  motion  in  shorter  time ^ 60 

papera  where  order  to  be  entered  in  oounty  other  than  that  in  which  motion  made,  deUveqr  by 

clerk  and  filing 78 

payment  of  money,  direetingthat  order  be  docketed  as  judgment 74 

real  property,  order  affecting  titie  may  be  enrolled  and  dooketed  as  Judgment  and  indexed  with 

notice  of  pendency  of  action 74 

resettiement  of  order 70 

setting  aside  order  for  faOure  to  file  papers  on  entry 71 

1W4 
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Orders.— Continued.  Rule 

signature 70 

vacating  for  failure  to  file  required  bond  or  undertaking 26 

order  granting  ex  parte  motion  for  failure  to  furnish  affidavit  as  to  previous  application ...       61 


Pftpers. 

abbreviations,  use  in  legal  papers 10 

appellate  division,  filing  with  derk 15 

compelling  ofilcer  to  file  papers 6 

endorsenent  of  name  of  party  who  does  not  appear  by  attorney « 11 

english  language,  use  in  legal  papers 10 

filing  in  clerk's  office  of  county  of  place  of  trial  in  supreme  court 15 

filing  in  court  of  record  other  than  supreme  court,  place . 15  , 

filing  where  place  of  trial  changed 15 

indorsing  and  fiKng,  power  of  appellate  division  in  each  department  to  make  special  rules 16 

legibility  and  size  of  papers  used  in  action  and  special  proceedings 10 

lost  or  withheld  papers,  filing  and  using  copy 14 

manner  and  time  of  raising  objection  to  failure  of  attorney  to  subscribe,  etc 12 

manner  and  time  of  raising  objections  to  legibility,  etc 12 

mode  of  service  of  papers  other  than  summons  or  process 20 

numbers,  using  either  arable  or  roman 10 

place  where  papers  to  be  filed,  where  provision  not  made  in  Civil  Practice  Act  or  Rules 15 

reproduced  copies,  right  to  serve 10 

right  of  clerk  to  refuse  to  file  papers  not  conforming  to  rule  as  to  legibility,  etc 10 

subscription  and  endorsement  by  attorney 11 

'  trial,  papers  to  be  furnished  on 160 

use  of  technical  words 10 

waiver  of  objection  to  requirements  of  rules  10  and  11 12 

Parties. 

amendment  to  correct  pleading 102 

capacity  to  sue  and  defend,  receiver  of  debtor's  estate , , 175 

substitution  of  parties,  partition,  bringing  in  successor  in  interest .,  .,..•< 251 

Partition. 

complaint,  statement  of  interest  of  parties 245 

contents  generally 245 

description  of  property 245 

death  of  party,  bringing  in  successor  in  interest 251 

distribution  of  proceeds  of  sale,  money  paid  into  court,  proof  required  on  application  by  parties 

for : 248 

referee,  selection  by  court 25p 

reference  on  default  or  admission  in  case  of  infants,  absentees  or  unknown  parties 247 

to  ascertain  rights  of  parties  before  interlocutory  judgment 246 

rights  of  parties,  ascertainment  by  court  before  interiocutory  judgment 246 

stay  of  sale,  notice  required  where  application  made  to  judge  out  of  court 249 

Payment  of  money  into  and  out  of  court. 

I.  Payment  into  court. 

administration  of  court  funds 30 

depository,  transmission  to  appellate  division  of  statement  of  fund 34 

II.  Payment  out  of  court. 

certified  copy  of  order,  filing  one  copy  with  depository  on  order  directing  periodical  pay- 
ments   32 

filing  with  custodian  and  depository 32 

consent,  acknowledgment  and  proof  of  identity 31 

depository,  entries  required  to  be  made  by 34 

drafts  for  payment  of  money  out  of  court,  requisites 33 

gross  sum  in  lieu  of  income 30 

order,  condition,  form  and  requisite 32 

order,  proof  required 31,  32 

to  direct  payment  to  person  entitled  to  receive 32 

to  show  cause,  neces^y  for  service 32 

partition,  proof  required  on  application  by  party  for  money  paid  into  court 248 

petition,  judgment  or  order  under  which  money  deposited,  to  accompany 32 

proof  required .    32 

sale  of  property,  withdrawing  money  deposited  by  referee 173 

Personal  property. 

discovery 140-14:2 


INDEX 
Pldadixitf*. 

I.  In  general.  Rule 

conditions  precedent,  how  pleaded 92 

oorporationB,  actions  by  or  against,  necesBazy  allegations 98 

designating  on  pleadings  furnished  on  trial  of  parts  claimed  to  be  admitted  or  oontroyerted  160 

how  subscribed 91 

judgment  on  pleadings  after  issue  joined,  motion  for 112 

judgment  or  determination,  how  pleaded 95 

lost  or  withheld  pleadings,  filing  copy 14 

description  of  property  in  complaint  in  partition 245 

interest  of  parties,  statement  in  complaint  in  partition 245 

private  statutes,  how  pleaded 98 

striking  out  matters  that  may  tend  to  prejudice,  emherraas  or  delay  fair  trial 103 

sham,  etc.,  matter 103 

II.  Amendment  of  pleadings. 

causes  of  action  improperly  united 102 

defect  of  parties  plaintiff  or  defendant ^. 102 

failure  to  answer  amended  pleading,  effect 101 

indefinite,  imcertain  or  obscure  allegations 102 

misjoinder  of  parties  plaintiff   102 

motion  addressed  to  pleading,  extension  of  time  for  notice 105 

time  within  which  to  be  noticed 105 

service  of  amended  pleading 101 

striking  out  sham,  etc.,  matters  order  to  serve  amended  pleading   103 

sham,  etc.,  matter 103 

time  within  which  answer  must  be  served  to  amended  pleading 101 

trial,  when  may  be  amended  on 166 

III.  Dismissal. 

complaint  for  defect  appearing  on  face 106 

for  defect  not  appearing  on  face 107 

ooimterclaim  for  defect  appearing  on  face 109 

for  defect  not  appearing  on  face 110 

determination  of  motion  to  dismiss  complaint  for  defect  not  appearing  on  face lOS 

IV.  Specific  pleas. 

conditions  precedent,  how  pleaded 92 

judgment  or  determination,  how  pleaded     95 

libel  and  slander,  pleading  of  application  of  defamatory  matter 96 

private  statute,  how  pleaded 9S 

slander  of  woman,  necessity  for  alleging  special  damages 97 

Poor  person. 

I.  Leave  to  sue. 

annulling  order  perinitting  person  to  sue  as  poor  person |[  36 

application,  contents  and  requisite 35 

assigning  attorney  to  poor  person  to  prosecute  action 36 

*              Older  permitting  person  to  sue  as  poor  person 3(V 

II.  Leave  to  defend  as  poor  person. 

annulling  order  permitting  defense  as  poor  person 37 

assigning  attorney 37 

order 37 

petition,  contents  and  requisite 37 

Proceeding. 

special  proceedings  as  including  "proceeding" 9 


compelling  officer  to  file  process 6 

subscription  and  indorsement IS 

R 
Real  property. 

authority  of  attorney  to  appear  for  non-resident  defendant,  execution,  filing  and  service 55 

orders,  when  order  affecting  title  may  be  enrolled  and  docketed  as  judgment  and  indexed  with 

notice  of  pendency  of  action • 74 

perpetuation  of  testimony  in  real  property  action,  petition,  contents  and  verification 138 

ReceiTen. 

I.  In  general. 

application  for  order  to  compel  tenants  to  pay  over  rents  and  profits 175 

compromise  of  debts  and  doubtful  claims 175 

corporation,  district  in  which  motion  for  appointement  of  receiver  must  be  made 178 

costs  in  action  against  insolvent,  when  not  allowed 176 

counsel,  power  to  employ 180 


RULES  OF  CIVIL  PRACTICE 
SaoeiTen--Continued. 

I.  In  general.  Rule 

debts,  sale  of  desperate  debts  and  doubtful  claims  to  personal  property 175 

duties  generally  of  receiver  of  debtor's  estate 175 

expenses  not  aOowable  where  receiver  violates  provisions  regulating  emplosonent  of  counsel  180 

extension  of  receivership 179 

leases,  power  to  make 175 

personal  property,  conversion  into  money 175 

power  of  receiver  to  employ  counsel 180 

power  to  sue  in  name  of  debtor 175 

real  property,  sale *. 175 

removal,  district  in  which  motion  must  be  made 170 

repairs,  power  to  make •  175 

security  for  costs  by  receiver,  when  may  be  required 176 

II.  Supplementary  proceedings. 

Implication  for  leave  to  sue 177 

leave  to  sue 177 

security  for  costs,  when  required  in  action  by 177 

Redundancy. 

striking  redundant  allegations  from  pleading lOS 

Rflfer«nc6. 

I.  In  general. 

appointment  of  referee  in  interlocutory  judgment 187 

court  officer,  when  not  to  be  appointed  referee 172 

default  judgment,  where  reference  executed  when  granted  on  application  for 191 

when  notice  of  reference  on  application  for  judgment  must  be  served  on  defendant.  190 

discovery  and  inspection,  referee  to  superintend 142 

foreclosure,  on  application  for  surplus  moneys 262 

selection  of  referee  by  court 265 

hearing,  signing  transcript  of  testimony 170 

waiver  of  requirement  that  transcript  of  testimony  be  signed  by  witness 170 

interlocutory-  reference,  application  for  new  hearing 222 

review 222 

judge  of  court,  when  may  be  appointed  referee 172 

partition,  on  default  or  admission  in  case  of  infant,  absentees'  or  unknown  parties 247 

to  ascertain  rights  of  parties  before  interlocutory  judgment 24& 

partner  or  clerk,  etc.,  of  attorney,  disqualified 172 

qualifications  of  referee 172 

review  of  interlocutoiy  reference 222 

sole  referee,  who  to  be  appointed 172' 

II.  Powers  and  duties  of  referee. 

depositing  money  received  from  sale  of  property 173 

monesns  received  by  referee  appointed  to  sell  property  depositing 173 

from  sale  of  property,  withdrawing  from  depository 173 

oath,  form 171 

necessity  for  taking 171 

waiver 171 

III.  Report. 

filing,  entry  of  time  by  clerk 170 

with  testimony 170 

final  judgment,  application  for  interlocutory  judgment  as  on  motion lUSf 

judgment  after  trial  of  whole  issue  of  fact,  entry 198 

light  of  either  party  to  move  thereon 170 

specific  questions  of  fact,  reference  to  determine,  judgment  where  remaining  issues  have 

been  tried 199 

Repairs. 

receiver  of  debtor's  estate,  power  to  make 175 

RepetitiouB. 

striking  repetitious  allegations  from  pleadings 103 

Replevin. 

defense  that  property  was  distrained  doing  damage,  how  pleaded 272 

papers  to  be  furnished  court  or  referee 273 

special  property,  how  pleaded 270 

title  to  chattel,  manner  of  pleading 270 

wrongful  taking  or  retention,  how  pleaded 27 1 

R^ly. 

amended  reply,  service 101 

denial,  effect  of  denial  of  fact 90 

repeating  or  incorporating  in  separate  defense 90 


INDEX 

Reply— Continued.  Rule 

dividing  into  paragraphs  and  numbering  conBecutively 00 

incorporating  by  reference  allegations  of  one  paragraph  into  another 90 

indefinite,  uncertain  or  obscure  aUegations,  amendment  to  correct 102 

judgment  or  determination,  how  pleaded 95 

motion  to  amend  or  strike  out,  time  of  notice 105 

private  statute,  how  pleaded 98 

separately  stating  and  numbering  defenses 90 

service,  additional  extension  of  time,  notice 87 

affidavit  of  merits  on  application  for  extension  of  time  to  reply 88 

extbnsion  of  time,  affidavit  to  be  served  with  order 85 

sham  or  frivolous  treating  pleading  as  nullity  or  allowing  new  pleading  to  be  served 104 

stating  separate  allegations  in  each  paragraph , 90 

striking  out  reply  on  ground  that  it  is  insufficient  in  law  upon  face  thereof Ill 

sham,  etc.,  matter 103 

subscription 91 

time  within  which  motion  to  strike  out  for  insufficiency  must  be  made Ill 

reply  must  be' served  to  amended  answer 101 

Besident. 

period  of  residence  before  admission  to  bar 1 


Betum. 

compelling  officer  to  make  return 6 

Bules. 

appellate  division,  power  to  make  special  rules  for  indorsing  and  filing  papers 16 

applicability  of  rules  of  civil  practice  to  proceedings  in  surrogate's  court 3 

power  of  appellate  division  in  each  department  to  adopt  rules  regulating  hearing  of  causes,  etc. .  237 

power  of  appellate  division  to  make 2 

.      S 
Sale  of  personal  property. 

receiver  of  debtor's  estate,  by 175 

Sale  of  real  property. 

I.  In  general. 

depositing  money  received  by  referee  on  sale 173 

money  received  on  scde  by  referee,  depositing  and  withdrawing 173 

receiver  of  debtor's  estate,  by , 175 

II.  Proceedings  to  sell,  mortgage  or  lease  property  of  infant  or  incompetent. 

application,  notice  of 296 

place  of 205 

where  several  ix^fants  interested  as  tenants  in  common 300 

costs  and  fees,  limitation  on  amount  in  proceedings  to  sell  real  property  of  infant 300 

where  several  infants  interested  as  tenants  in  common 300 

notice  of  application,  on  whom  served 296 

petition,  contents 297 

proceeds  of  sale,  when  may  be  paid  to  general  guardian  of  infant 299 

when  bond  of  surety  company  required  before  payment  to  general  guardian  of  infant .  299 

when  bond  secured  by  mortgage  required  before  payment  to  general  guardian  of  in- 
fant   299 

reference,  report  of  referee 298 

where  several  infants  interested  as  tenants  in  common 800 

report  of  referee,  contents 298 

value  of  property  or  interest  to  be  disposed  of,  necessary  proof 298 

statement  in  referee's  report 298 

Scandalous. 

striking  scandalous  matter  from  pleadings 10" 

Separation. 

complaint,  necessary  allegation  as  to  misconduct 28C 

default,  filing  evidence  with  judgment-roll 28" 

order  not  permitted C 

proof  of  facts  in  open  court 28' 

judgment  of  course  not  permitted 2i 

reference  not  permitted 28 

hearings  to  be  private,  when 27 

information  as  to  details  of  action,  when  denied 271 

reference  not  permitted  where  defendant  defaults 28 

proof  of  service  of  summons  and  complaint  before  order  made TH 

selection  of  referee  by  court 21 
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Separation — Continued.  Btd^ 

Bummons,  affidavit  of  service 58 

affidavit  of  service  where  copy  of  complaint  not  served  or  summons  and  complaint  served 

without  state 68 

examination  in  court  of  person  making  service 58 

notice  to  be  served  with  summons  where  complaint  not  personally  served 47 

Sequestration. 

corporation,  district  in  which  motion  must  be  made 178 

Service  of  proceae  and  pi4>eni. 

attorney,  service  on 20 

manner  of  service  of  papers  to  begin  proceedings 21 

mode  of  service  of  papers,  other  than  summons  or  process,  generally .  .  ^ 20 

on  attorney  at  his  office 20 

party  by  leaving  papers  at  residence 20 

party  by  serving  on  clerk  of  court 20 

through  postoffice 20 

service  on  attorney  through  postoffice 20 


• 


SoTerance. 

partial  judgment,  in  favor  of  plaintiff  on  contract  or  judgment,  after 114 

Sham. 

answer  or  reply,  treating  pleading  as  nullity  or  allowing  new  pleading 104 

striking  sham  matter  from  pleading 103 

Slander. 

damages,  necessity  for  alleging  and  proving  special  damages  in  action  for  slander  of  woman .       97 
pleading  application  of  defamatory  matter,  manner 96 

Special  proceedings. 

** proceeding"  as  included  in  tenn 9 

Special  term. 

hearing  of  contested  motions  at  special  term  held  at  time,  place  with  trial  term  prohibited  in 

certain  instances 53 

State. 

verification  of  pleadings  in  actions  by  or  against 99 

Statutes. 

private  statute,  how  pleade   98 

Stay  of  proceedings. 

execution  when  preparation  or  settlement  not  to  act  as 203 

trial,  effect  of  order  staying  proceedings  served  less  than  ten  days  before  beginning  of  term. .     155 

Stenographer. 

when  notes  treated  as  minutes  of  judge  on  motion  for  new  trial 223 

Stipulations. 

necessity  that  oral  agreement  between  parties  or  counsel  be  in  writing  or  in  form  of  order  duly 

entered ■    4 

oral  stipulation  between  counsel  in  open  court,  right  to  make 4 

Submission  of  controTersy. 

papers,  by  whom  furnished .  . .  k» .■ 234 

Subpoena. 

issuance,  deposition,  subpoena  compelling  attendance  of  witness  to  obtain  testimony  for  use 

without  state 136 

duces  tecum,  library  associations,  by  whom  subpoena  issued  and  notice 162 

production  of  books,  etc.,  by  library  association,  public  departments  and  officers,  by  whom 

issued  and  notice 162 

public  departments  and  officers,  by  whom  issued  and  notice! 162 

stipulation,  liabUity  of  party  refusing  to  stipulate  or  produce  books,  etc 162 

or  copy  in  lieu  of  production  of  books  and  papeis  by  library  association,  public  de- 
partments and  officers 162 

Subscription. 

papers  issued  by  attorney,  necessity  that  attorney  subscribe 11 

wnts  and  process 13 
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INDEX 
Substitution.  Bale 

attorney 56 

Summons. 

I.  Form  and  requisites. 

form  of  summons 45- 

matrimonial  actions,  notice  required  to  be  served  with  summons  where  complaint  not  per- 
sonally served 4T 

notice  with  sumimons  demanding  money  judgment,  servioe  with  sommons  where  eomr 

plaint  not  served 46 

requisites  generally 46- 

subscription 45 

supplemental  summons,  fonn  of 48- 

II.  Personal  service. 

admission  of  service 52 

who  may  make 5S 

III.  Substituted  service. 

order  and  papers  on  which  granted,  filing 49 

time  to  be  made  after  order  granted 49 

when  service  deemed  complete 49 

IV.  Servioe  without  State. 

notice  to  be  served  with  summons 52 

notice  in  action  affecting  real  property 52 

papers  to  be  filed 62" 

time  when  service  complete 51 

time  within  which  service  must  be  made  after  order  granted 51 

V.  Service  by  publication. 

alien  enemy  property  custodian,  service  on  where  defendant  alien  enemy 50 

newspi4>er  in  which  publication  may  be  made 50 

notice  to  be  published  with  sunmions 52 

in  action  affecting  real  property 52 

number  of  publications 60 

order,  requisite 50 

papers  to  be  filed 52 

postoffice,  depositing  copy  of  summons,  complaint  and  order  and  notice  required  by  rule 

52. directed  to  defendant 50 

time  within  which  first  publication  must  be  made  after  order  granted 51 

when  service  complete 61 

VI.  Proof  of  service. 

affidavit  of  service,  requisite 53 

where  copy  of  compl^nt  not  served  or  summons  and  complaint  senred  without  state. .  53 

to  state  age  of  person  serving 53^ 

certificate  of  sheriff 58 

deposit  in  postoffice 63^ 

examination  in  court  of  person  making  service  in  matrimonial  action 53 

matrimonial  action,  affidavit  of  service  in 53 

where  copy  of  complaint  not  served  or  summons  and  complaint  served  out  of  state ...  53 

rules  regulating  proof  of  service 53 

service  by  pubb'cation 53 

service  without  state 53 

certificate  that  person  making  affidavit  was  qualified 53 

time  and  place  of  serviee,  stating  in  certificate,  admission  or  affidavit 53 

Surrofate's  court. 

applicability  of  rules  of  Civil  Practice  Act  to  proceedings  in 3 

foreclosure,  when  surplus  money  to  be  paid  into  surrogate's  court 264 

T 
Time.  ** 

answer,  service  of  answer  to  amended  pleading 101 

arrest,  time  to  make  application  to  vacate  order,  reduce  bail  or  increase  security '^ 

time  within  which  defendants  may  apply  to  vacate  order 

bill  of  exceptions,  service S 

change  of  place  of  trial,  service  of  notice  after  demand ) 

depositions,  service  of  interrogatories  fmd  cross-interrogatories ] 

service  of  notice  of  taking  testimony \ 

extension  of  time,  additional  extension  of  time  to  plead,  notice  of  application  required 

affidavit  of  merits  on  application  for  extension  of  time  to  answer  or  reply 

affidavit  to  be  served  with  order  of  extension 

notice  of  motion  addressed  to  pleading 

notice  required  on  application  to  extend  time  to  answer  in  action  on  promissory  note,  etc. . 

motion  addre^ed  to  pleading,  time  to  notice 

motions,  service  of  notice 

time  within  which  affidavit  in  reply  to  answering  affidavits  must  be  served 


RULES  OF  CIVIL  PRACTICE 
Tima — Continued.  Rule 

objection  to  failure  to  endorse  or  subscribe  papers,  time  within  which  to  raise 12 

to  legibility,  etc.,  of  papers,  time  within  which  to  raise 12 

reply,  time  within  which  motion  to  strike  out  for  insufficiency  must  be  made Ill 

summons,  time  when  first  publication  must  be  made. 51 

time  when  summons  must  be  served  personally  without  state  after  order  granted 51 

time  within  which  substituted  service  must  be  made  after  order  granted 49 

Trial. 

1.  In  general. 

amendment  conforming  pleadings  to  proof 166 

of  defect  in  pleading 166 

of  pleadings  on  trial,  adjournment 166 

of  pleadings  on  trial,  terms 166 

closing  speeches 161 

conduct  of  counsel 161 

terms  at  which  issues  of  fact  triable 158 

dismissal  of  complaint  for  failure  to  bring  issue  of  fact  to  trial 156 

or  coimterdaim  for  failure  or  defect  in  proof,  when  denied 166 

examination  and  cross  examination  of  witness  by  one  counsel  only 161 

jurors,  excluding  during  argument  of  motion  for  non-suit,  etc., 164 

opening  case , 161 

stay,  effect  of  order  containing  where  served  less  than  ten  days  before  beginning  of  term. .  .  155 

summing  up  by  one  counsel  only 161 

time 161 

II.  Bringing  on  trial. 

note  of  issue,  contents  and  filing 151 

notice  of  trial,  time  for  service 151 

papers  to  be  furnished  by  party  bringing  issue  to  trial 160 

pleadings  furnished  on  trial,  designating  parts  claimed  to  be  admitted  or  controverted ....  160 

III.  Place  of  trial. 

change  of  place,  demand,  requisite 146 

when  to  be  served 146 

effect  of  order  staying  proceedings 145 

for  purposes  of  appeal,  place  deemed  imchanged  after  order 147 

order,  entry  of 147 

stay  of  proceeding 145 

time  within  which  notice  of  motion  to  change  place  must  be  served  after  demand ....  146 

change  of  place,  when  order  takes  effect 147 

court  house,  stipulation  for  trial  elsewhere 159 

place  where  papers  to  be  filed  where  place  of  trial  changed 15 

stay  of  proceedings  for  purpose  of  moving  to  change  place  of  trial 145 

stipulation  for  trial  elsewhere  than  at  court  house 159 

IV.  By  jury. 

closing  speeches 161 

discretionary,  notice  of  motion  for  settlement  of  issues  not  triable  of  right 157 

settlement  of  issues  for  trial 157 

time  within  which  notice  of  motion  must  be  given  for  settlement  of  issues  not  triable 

of  right 157 

notice  of  motion  for  settlement  of  issues  not  triable  of  right 157 

opening  case 161 

settlement  of  usues  for  trial  that  are  not  triable  of  right 157 

terms  at  which  issues  of  fact  triable •   158 

time  within  which  notice  of  motion  must  be  made  for  settlement  of  issues  not  triable 

of  right 157 

verdict,  entry 165 

Tniflt  companies. 

guardian  ad  litem  and  special  guardian,  right  to  appoint  as 40 

U 
Undertaking. 

I.  In  general. 

appellate  division,  duty  of  clerk  to  keep  books  in  which  to  record 7 

attorney  not  to  be  surety 27 

duty  of  clerk  of  court  to  keep  books  in  which  to  be  entered 7 

failure  to  file  undertaking,  vacating  proceedings  or  order 26 

II.  Form  and  sufficiency. 

acknowledgment 25 

affidavits  by  party  or  surety  to  accompany 25 

approval  by  court  or  judge 25 

execution  by  one  surety 25 

filing  with  clerk  of  court. 25 

taei 


\ 


• 


INDEX 
Undertaking — Continued. 

II.  Fonn  and  wifficienoy — Continued.  Rule 

joint  and  several  where  two  or  more  persona  execute 26 

requisites  and  form  in  action  or  proceeding « 26 

V 

Variance. 

amendment  of  pleading  to  conform  to  proof 166 

Verification. 

affidavit,  form 100 

form  where  made  by  person  other  than  party 100 

agent,  when  may  make  verification 90 

attorney,  when  may  make  verification 99 

bill  of  particulars 116 

by  whom  made 99 

domestic  corporation 99 

foreign  cori;>oration 99 

how  made 99 

officer,  in  actions  by  or  against  in  behalf  of  people 99 

people  of  state  i>arty • -99 

petition  for  appointment  6f  incompetent  person 287 

to  perpetuate  testimony  in  real  property  action 138 

state,  in  action  by  or  against 99 

two  or  more  parties  united  in  interest  and  pleading  together,  by  whom  made 99 

W 

Witnenee. 

examination,  manner  of  examination  by  counsel 161 

Women. 

slander,  necessity  for  alleging  and  proving  special  damages  in  action  for 97 

Write. 

subscription  and  indorsement IS 

lets 


RULES  OF  APPELLATE  DIVISIONS 

RULES  OF  THE  APPELLATE  DIVISION,  FIRST  DEPARTMENT 

RULS  I  thereof  upon  the  attorney  for  the  respondent. 

,^                               ^,                  *,  together  with  a  notice  of  argument  of  the  appeal 

When  court  opens.— The  court  wiU  open  at  with  admission  or  proof  of  service;  and  the 

2  o'clock  and  contmue  until  6  o'clock  m  the  clerk  shall  theieupon  place  the  appeal  upon 

afternoon,    unless    sooner    adjourned;    except  the  calendar  for  tne  day  upon  which  such  ap- 

that  on  motion  days  the  court  will  open  at  peal  shall  have  been  noticed.     If  an  appeal 

10:30  o'clock  in  the  forenoon.    (Am.  Dec.  17,  ghall  have  been  noticed  for  argument  by  the 

1909.)  respondent,  and  the  appdlant  or  other  party 

RULE  n  whose  duty  it  is  to  file  nineteen  copies  of  the 

papers  upon  which  the  appeal  is  to  be  heard^ 

Motion  days;  calendar {  ex  parte  business. —  printed  as  required  by  the  General  Rules  of 

The  first   and  third   Fridays  succeeding  the  Practice,  shall  fail  to  file  the  same  at  least 

first  and  third  Mondays  of  each  month,  or  eight  days  before  the  day  for  which  such  ap- 

such  other  days  as  shall  be  designated  for  hear-  peal  is  noticed,  the  opposite  party  may  move 

in^   appears   from   orders   by   the   Appellate  upon  affidavit  and  upon  four  da;ys'  notice  of 

Division,  shall  be  motion  days.    The.  clerk  will  motion  that  the  appeal  be  dismissed  or  that 

make  up  a  calendar  {or  each  motion  day  of  all  judgment  be  rend^ed  in  his  favor, 

motions  noticed  to  be  heard  on  that  day.    A  At  any  time  before  3  o'clock  of  the  day 

note  of  issue,  stating  the  nature  of  the  motion  preceding  the  day  upon  which  a  non-enumer- 

and  the  day  for  which  it  has  been  noticed,  must  ated  case  shall  have  oeen  noticed  for  argument,, 

be  filed  with  the  clerk  before  12  o'clock  noon  or  to  which  the  hearing  thereof  shall  have  been 

on  the  day  preceding  the  day  for  which  the  adjourned,  the  respective  counsel  may  file  a 

motion  is  noticed.    The  motion  calendar  will  wntten  consent  with  the  cleric  that  the  case 

be  called  by  the  clerk  at  10  o'clock  on  each  mav  be  set  down  fw  a  subseouent  motion  day; 

motion  day,  when  all  motions  to  be  submitted  ana  cases  set  down  will  be  added  to  the  calendar 

without   oral   argument   must   be   submitted,  of  that  day  at  the  foot  of  the  cases  remaining 

Where  a  motion   is  to  be  orally  amied  the  thereon  undisposed  of  without  further  notice, 

same  will  be  marked  ready  on  the  call  by  the  (Am.   1013.) 
derk,  and  will  be  heard  by  the  Court  at  10:30. 

(Am.  Dec.  17,  1909.)  RULE  V 

RULE  m  Calendar  of  enumerated  cases;  note  of  issue i 

A«..«««i.  «^««   ^•^«^.   *i^^  mUr^^mA*   «,K^  return;     dismissal;     preferred     causes. — The 

mitSSS^   A^l«  ^'  n^«  tS?r^S' W^  ^^^  ^^  °«^e  "P  a^endar  of  enumerated 

SSf  ?^^^  H^T  ♦h^^li^f  wW^  cases  fifteen  days  before  the  commencement 

^Y  hf^lr^n  ,m  ^m^'J^.f.^^f!^  Ij  H^  <rf  *^«  J^nuaiy  tWm,  which  shaU  consist  of  the 

will  be  taken  up  immediately  ^  the  dis-  enumerated  cases  uiJon  the  preceding  calendar 

position  of  the  motion  calendar.    On  the  argu-  ^^isposed  ofTto^ich  shSl  be  ^ded  new 

ment  of  such  appeals  not  more  than  fifteen  ^  "^u^    i!  li  u        l  °^**" , . ^  «***«w  ^^ 

minutes  wUl  beXved  to  each  side,  except  ^  ^ro^d^                                     "^            " 

when   the  Court  otherwise  orders.     Appeals  TheVpellait,  the  plaintiff  in  a  controversy 

tT^^!^^.yt'^.i!t'^l}r^..?l'^^  submitt^to  the  Court  under  section  1279  of 


]:^^«rS  f  h.  .nrn^J^""'^'*^  """^^  ""^  ^""'^  ^^^^  the  clerk  of  the  AppeUate  Division,  within 

copies  of  the  pointe.  ^^  ^^^  prescribed  by  Kule  XLI  of  the  benerat 

RULE  IV  Rules  of  Practice,  a  printed  copy  of  the  papers 

upon  which  the  ^peal  or  case  is  to  be  neard, 
Appeals  from  orders;  return;  dismissal;  duly  certified  as  reauired  by  the  rule,  and 
postjponement  of  argument  of  non-enumerated  nineteen  copies  of  the  printed  papers  upon 
case  by  consent. — Appeals  from  orders  may  which  the  case  is  to  be  neard,  printed  as  re- 
be  noticed  for  argument  on  any  motion  day.  quired  by  the  General  Rules  d  Practice,  with 
The  appellant  or  moving  party  must  file  with  an  admission  of  service  or  an  affidavit  showing 
the  clerk  of  the  AppeUate  Division,  at  least  the  service  of  three  printed  copies  thereof  upon 
eight  days  before  the  day  upon  wnich  such  the  attorney  for  the  respondent  or  opposing 
appeal  shall  have  been  noticed,  a  note  of  issue,  party.  After  the  printed  copies  of  the  papers 
which  shall  state  the  day  upon  which  the  notice  shall  have  been  duly  filed,  as  hereinbefore  re- 
of  appeal  shall  have  been  served,  and  nineteen  quired,  and  after  the  printed  copies  of  the 
copies  of  the  papers  upon  which  the  appeal  is  points  shall  have  been  filed  bv  the  appellant 
to  be  heard,  printed  as  re(]uired  byRule  41  of  or  moving  party,  as  required  by  Rule  VI,. 
the  Creneral  Rules  of  Practice,  with  an  affidavit  dther  party  may  notice  the  case  for  argument 
showing  the  service  of  three  printed  copies  for  any  day  of  a  term,  and  upon  filing  of  such 


Rules  VI-IX  RULES  OF  APPELLATE  DIVISIONS 

notice  of  argument,  with  admission  or  proof  of  have  been  set  down,  provided  that  no  more 

service,  with  the  clerk  of  the  Court,  ana  a  note  than  fifteen  cases  shall  be  placed  on  any  Day 

of  issue  which  shall  state  the  day  upon  which  Calendar,  and  provided  that  such  case  would 

the  notice  of  appeal  was  served,  the  clerk  shall,  have  been  reached  on  the  General  Calendar 

upon  the  day  for  which  the  same  shall  have  if  not  so  set  down.    If  an  appellant  or  moving 

been  noticed,  place  the  case  upon  the  calendar,  party  is  in  default  in  filing  and  serving  the 

at  the  foot  thereof.  poin^    hereinbefore    required    the    opposing 

In  case  the  party  whose  duty  it  is  to  file  and  part^^  may  move  upon  four  days'  notice  to 
serve  the  printed  papers  shall  fail  to  file  or  serve  dismiss  the  appeal  or  for  final  judgment  or 
the  same,  as  herembefore  required,  the  op-  ffnal  order,  as  the  case  requires.  If  the  re- 
posing party  mav  move  upon  four  days'  notice  spondent  is  in  default  in  filing  and  serving 
that  the  appeal  be  dismissed  or  the  judg-  the  points  hereinbefore  required  he  will  not 
ment  or  order  be  rendered  in  his  favor.  be  heard  except  by  special  leave  of  the  Court. 

Either  party  to  an  appeal  which  by  law  is  (Am.  Mar.  23,  1011;  Nov.  19,  1919,  in  effect 

entitled  to  a  preference  may  serve  with  the  Jan.  1,  1920.) 
notice  of  argument  a  notice  that  application 

will  be  made  on  the  next  motion  day  for  an  RULS  VII 

order  placing  the  caae  upon  the  Day  Calendar        «  -     ,    .  .  ^  .       • .  ^ 

upon  a  day  named  in  the  notice  of  motion,        SubmisMon  on  poiiit8.--In  any  case  m  whi<^ 

And  such  application  will  be  heard  as  a  motion  "»«  printed  copies  of  the  papops  upon  which 

on  the  motion  day  for  which  the  same  is  noticed.  "J  »PPeal  w  to  be  heard  sh^  have  be«i  filed 

(Am.   Mar.,    1911;    1913;   Nov.    19,    1919,   in  with  the  clerk  of  the  Appellate  Divwion,  as 

effect  Jan.  1.    1920.)  required  by  Rule  41  of  the  Greneral  Rules  of 

''  Practice,  and  the  printed  copies  of  the  points 

RULE  VI  ^^  ^th  the  clerk,  as  required  by  Rale  6  of 

^  ,     ^  „r.  , .  ,  the  Rules  of  the  Appellate  Division  for  the 

Day  calendar;  points.-7-Within  twaity  davs  First   Department,   either  party  may,   by  a 

after  the  papers  upon  which  an  appml  is  to  be  written  stipulation  filed  with  the  clerk,  submit 

heard  shall  have  been  filed  with  the  clerk  of  the  appeal  upon  the  printed  papers  and  points 

the  Court,  as  required  by  Rule  XLI  of  the  SAed  as  aforesaid. 
General  Rules  of  Practice  and  by  Rule  V  of 

these  rules,  except  when  the  papers  are  filed  RULE  Vm 

in  JulVf  August  or  S^tember.  tne  appellant, 

plaintm  in  a  controversy  suomitted  to~  the  Motiofis  lor  reargument* — ^Motions  for  re- 
Court  under  Section  1279  of  the  Code  of  Civil  aigument  must  be  noticed  for  the  first,  second 
Procedure,  the  relator  in  a  writ  of  certiorari,  or  third  motion  days  after  the  appeal  has  been 
or  the  moving  partv  in  a  case  to  be  hetad  as  an  decided.  Such  motions  will  only  be  heard  on 
enumerated  case,  maU  file  with  the  clerk  nine-  notice  to  the  adverse  party,  stating  brieflv 
teen  printed  copies  and  serve  on  the  attorney  the  grounds  upon  which  a  reargum^t  is  asked: 
for  his  opponent  three  printed  copies  of  the  and  such  motion  must  be  submitted  on  printed 
points  to  De  rdied  upon  by  him,  with  a  reference  briefs  stating  conciselv  the  points  supposed  to 
to  the  authorities  to  be  cited.  When  the  have  been  overlookea  or  misapprehended  by 
papers  are  filed  in  July.  Ausust  or  September,  the  Court,  and  with  proper  r^erence  to  the 
then  the  points  must  be  med  and  served  at  particular  portion  of  the  case  and  the  au- 
least  fifteen  days  before  the  first  Tuesday  of  thorities  relied  upon,  and  a  printed  copy  of 
Octobar.  Within  ten  days  after  such  service  the  opinion,  and  counsel  will  not  be  heard  ondly. 
the  respondent  or  defendant  shall  file  with  the  (Am.  Dec.  17,  1909.) 
clerk  nineteen  printed  copies  and  serve  on  the 

attorney  for  the  appellant  or  moving  party  RULE  DC 

three  printed  copies  of  the  points  to  be  relied 

upon  by  him,  with  a  reference  to  the  authorities  When  supplemental  brief  may  be  submitted; 
to  be  cited.  If  the  appellant  or  moving  party  counsel  having  cases  on  same  day  calendar  In 
desires  to  present  points  or  authorities  in  first  and  second  demirtments. — No  brief  or 
repty  he  shall  file  with  the  clerk  nineteen  printed  memorandum'  of  authorities  will  be  received 
copies  and  serve  three  printed  copies  thereof  by  the  Court  after  the  argument  of  a  motion 
on  the  attorney  for  his  opponent  within  five  or  an  i^peal,  unless  permission  be  given  by  the 
days  alUsr  the  receipt  of  his  opponent's  points.  Court  for  its  submission  after  notice  to  op- 
No  points  shall  be  received  by  the  court  on  posing  counsel  of  the  application  for  such 
the   argument   or   submission   of   the   appeal  permission. 

unless  uiey  shall  have  been  filed  and  servea  as        In  the  event  of  counsel  having  cases  upon 

above  provided.    At  4  o'clock  on  each  day  the  the  day  calendars  of  the  Appellate  Divisions 

•clerk  wiU  make  up  a  calaidar  of  fifteen  enum-  of  the  First  and  Second  Departments  on  the 

erated  cases  for  the  next  day.    A  case  on  such  same  day,  such  counsd  shall  attend  the  Coui ' 

Day  Calendar  will  not  be  reserved  or  postponed  in  that  department  in  which  his  case  stanc^ 

except  by  order  of  the  Court  upon  special  cause  nearest  the  head  of  such  day  calendar;  and  hi 

shown.    At  any  time  after  the  filing  of  a  note  case  upon  the  calaidar  of  the  other  depart 

of  issue  in  an  enumerated  case  and  before  it  ment  will  be  held  until  the  argument  of 

shall  have  been  placed  on  the  Day  Calendar  a  case  is  finished  in  the  d^>artnient  in  which  h 

written  consent,  signed  by  the  attorneys  or  is  first  required  to  attend.     In  the  event  < 

counsel  who  are  to  argue  the  case,  that  the  counsel  having  cases  upon  each  of  the  da; 

ii4)peal  be  set  down  for  any  future  day  of  the  calendars  of  tne  said  departments  upon  th 

term  may  be  filed  with  the  clerk,  and  such  case  same  dav,  which  stand  equally  distant  froi 

shall  be  placed  on  the  Day  Calendar  for  such  the   heads  of   the  respective  da3r   cakndan 

•day  at  the  end  of  the  cases  remaining  thereon  such  counsel  shall  atttend  Court  in  the  Firr 

undisposed  of  in  the  order  upon  wmch  they  Department. 


FIRST  DEPARTMENT  Rules  X,  XI 

RULE  X  ^^JI*  XI 

AmmOs  from  Cky  Court  and  MvakiiMd  Court,  r.  ApP**»ti<f?«  ^.^   tdmiiigion    to    practico.— 

AJ.?o!«r*;!«Ir  "I^  «  w^^^*^^  Every  application  for  admiasion  to  practice 

f!vT\I  JnK  f^Z^  k^i^S^yiil  a*-^aw  8haU,  in  addition  to  the  proof  required 

S^^i^.*Un    nf^^^t^^i^X             ^n  ^Y  ^^  ^^  '^^  ^y  Rule  1  of  the  Sneral 

wfTi^Vl-f^L  *h.  1^  r^,^  n?^hf  Jv  ft"l«  o^  Practice,  pl^eeent  to  the  Court  proof 

2:^"^  ^L'i^TotlS^  %  ^^?S^  ^^o  sLtTinThae^lL^S^'lISS;^          h*^ 

SS>ntf  af^'lu^'^dS^naJSL,^^^^  Te  P-<^|^  ^^^  ^^  ^f-f,  -^,  ^«  examination 

deterSSnaJSi  iTmadr  within  twi  months  of  ^^^  i^^aTatJSSiir^nd  Li^ 

the  last  motion  day  prior  to  the.firet  day  of  f^^^  ^^  ^^^^"'^y  '^^^  counsellor-at-law 

fi!jS''J^iT;^H^vTth^1^.SZrt^^  Every  application  for  admi«ion  to  practice 

hT*,,^  ^n^  nf  ftp  H^^fl^L^n,^  ^<^^  R"*^  2  of  the  Rules  of  the  dourt  of 

be  upon  notice  ^^J^^^^y*  *9  *^%W^  Appeals  for  the  admission  of  attorneys  and 

I«rty  or  parties,  and  a  note  of  issu^^^^  co^JMeUonHit-law    shall    be    referred   to   the 

^l  T'L^^^J^^A^X^^^u  ^^J^aZ  Committee  on  Character,  who  shall  report  to 

the  maimer  provided  by  Rule  II  of  the  Ap^  ^    ^ourt  upon  the  character  of  the  applicant 

SfmilJi^''^'^''            ^^"^                      °*  ^^  ^^  qualifications  to  be  admitted  to  prac- 

'Slt^-L^  ..rvn.«  «rKi«i»  «,«>i  ^r^rM^*\r^r,  io  ^^^^e  iu  tho  Courts  of  tlus  State,  and  no  person 

«.3u  .^rinSS^  r^L^ihPSnn  S  ^'"  ^  admitted  to  practice  on  such  ii  ap- 

made  must  contam  a  copy  of  the  opimon  of  pU^ation  until  after  the  Committee  on  Char- 

the  jiwtices  below,  if  any;  a  copy  of  the  printed  P^  ^j^  ^^^  ^^    -^  report     (Am.  Dec. 

record  m  the  court  below,  if  any*  a  concise  ^    iQioT                             ^i~*«"     v«^.  ^^' 

statement  of  the  grounds  of  alleged  error,  Mid        *  '^  

proof  of  due  service  of  the  papers  upon  wWch  Non-enumerated    motions. — ^Appeals    from 

the  application  is  founded,     upon  the  calling  orders  may  be  noticed  for  argument  for  any 

of  the  motion  calendar,  such  applications  must  motion  day  at  10:30  o'clock  a.  m.     Nineteen 

be  submitted  without   argument.     Such   ap-  copies  of  tne  appeal  papers  must  be  delivered 

plications  will  not  be  entertained  unless  an  to  the  clerk  witn  the  note  of  issue,  etc.,  at  least 

application  for  leave  to  appeal  has  first  been  eight  days  before  the  day  for  which  the  appeal 

made  to  the  justices  by  whom  such  determina-  ghall  have  been  noticed  for  argument.    Mne- 

tion  was  made,  in  the  manner  provided  by  teen  copies  of  the  points  in  cases  upon  the  Day 

Rule  VII  for  the  regulation  of  the  hearing  of  Calendar  of  non-enumerated  motions  shall  be 

appeals  from  the  City  Court  of  the  city  of  deb'vered  to  the  clerk  in  Ws  ofl&ce  before  10:30 

New  York  and  the  Municipal  Courts  of  the  ^  m.^  and,  before  the  argument,  to  the  opposing 

boroughs  of  Manhattan  and  The  Bronx,  and  counsel  three  copies, 

has  been  denied.     (Am.  Dec.  1909,   1913.)  

ELECTION  CASES 

The  justices  of  the  Appellate  Division  of  the  First  Judicial  District.  The  justice  as- 
the  Supreme  Court  in  the  First  Judicial  De-  signed  to  such  term  may  hear  and  determine 
partment  do  hereby  make  and  establish  the  any  such  proceeding  or  may  assign  any  such 
following  rules  to  promote  the  efficient  ad-'  proceedings  to  the  other  i)art8  of  the  Special 
ministration  of  justice  in  relation  to  the  hear-  Term  for  hearing  and  decision,  and  sucn  ap- 
ing and  determination  of  any  questions  arising  plication  shall  have  precedence  over  all  other 
under  the  Election  Law  (chapter  909  of  the  business  at  any  part  of  the  Special  Term.  The 
Laws  of  18^.  and  th«  ameSKunents  thereto):  final  order  determining  such  special  proceed- 

Rule  1.  All  applications  to  the  Supreme  ing  should  in  each  case  state  the  facts  found  by 
Court  or  a  justice  thereof  to  review  the  de-  the  Special  Term  upon  which  the  determina^ 
tomination  and  acts  of  the  dection  officers  tion  is  made  and  the  determination  of  the 
tmder  section  56  of  the  Election  Law  (chfHpter  Court  upon  the  facts  thus  stated. 
909  of  the  Laws  of  1896,  as  amended);  all  Rule  2.  Appeal  from  any  final  order  entered 
applications  for  a  writ  of  mandamus  under  in  a  proceeding  specified  in  Rule  1  shall  be 
section  114  of  the  said  Election  Law,  and  aX\  brought  on  for  hearing  at  such  time  on  such 
other  applications  to  the  Supreme  Court  or  a  day  as  the  Appellate  Division  shall  designate 
justice  thereof  under  anv  of  the  other  provisions  by  an  order  which  will  be  granted  on  the  ap- 
of  the  said  Election  Law,  shall  be  made  to  plication  of  any  party  to  such  a  special  pro- 
Special  Term,  Part  I  of  the  Supreme  Court  of  ceeding. 


HulesI-LX  RULES  OF  APPELLATE  DIVISIONS 


OF  THE  APPELLATE  DIVISION,  SECOND  DEPARTMENT 

(Dated  Dec,  30. 1918.  in  effect  Feb.  1. 1919.)  enumerated  causes  upon  the  calend^  of  the 

preceding  term  undisposed  of  togeth^  with 

RULE  I  ^^^  causes  which  shall  have  been  noticed  as 

««         ^                        r«,      ^             .,,  h«-einafter  provided. 
When  Court  opens. — The  Court  will  open 

1  o'clock  p.  m.  to  sit  till  5  p.  m.,  except  uiat  RULE  VI 

on  Fridays  the  sittings  shall  be  from  10  a.  m.  Envrntnted  causes,  serving  notice  of  argu- 

^  ^  P'  ^'  ment   and   ffling   note   of   issue.— After   the 

RULE  IT  printed  copies  of  the  papers  and  points  shall 

Kui«K  11  jjg^^g  been  filed,  as  required  by  Ride  9,  either 

Noticing  and  hearing  of  motions. — ^The  first  party  may  notice  the  cause  fen*  argument,  for 

Monday  of  the  Term  and  the  second  Friday  the  opening  day  of  the  next  term,  by  givinc 

after  the  first  Monday  shall  be  motion  days,  eight  days'  notice  to  the  opposite  party,  and 

A  note  of  issue,  stating  title  of  the  cause,  nature  upon  filing  with  the  clerk  such  notice  of  ar|p- 

of  the  motion,  the  day  for  which  it  is  noticed  ment,    with   admission    or    proof   of    service 

and  the  names  of  the  attomevs,  must  be  filed  thereof,  and  a  note  of  issue,  which  shall  state 

with  the  clerk  before  noon  of  the  day  before  the  day  upon  which  the  notice  of  appeal  was 

■the  day  for  which  the  motion  is  noticed.  served,  eight  days   brfore  the  opening  day  of 

the  term,  the  clerk  shall  place  the  cause  on  the 

RULE  in  calendar  for  the  term  noticed,  provided  points 

have  been  filed  and  served  as  required  by  Rule 

Appeals  from  orders  heard  on  motion  days. —  9  or  the  time  for  respondent  to  file  points 

Appeals  from  orders  will  be  heard  on  motion  has  elapsed, 
-days  only  for  which  a  non-enumerated  calendar 

shall  be  made  up.    Eight  days'  notice  of  hear-  RULE  Vn 

ing  must  be  given  to  uie  opposite  party  and  a  _ ,     .      ,     _           •    .     *  -t       ^                  j 

note  of  issue  must  be  filed  as  provided  in  Rule  4.  ^,  Dismisad  of  appeals  for  fatoe  to  serve  and 

file  appeal  papers. — In  case  the  partv  whose 

RULE  IV  ^H*y  '^  ^^  ^  ^  *^^  serve  the  printed  papers, 

liULrJSr  IV  £g^jlg  ^Q  g2g  Qj.  Q^Yve  the  same,  as  hereinbefcHie 

Note  of  issue  and  hearing  of  non-enumer-  required,  the  opposing  party  may  move  upon 

erated  appeals. — ^At   least   eight  days  before  three  days'  notice,  that  tne  appeal  be  disniissed, 

the  dav  for  which  such  appeal  shall  have  been  or  that  judgment  or  order  be  rendered  in  his 

noticed,  the  appellant  or  moving  party  must  favor, 
file  with  the  clerk,  a  note  of  issue,  which  must 

state  the  day  when  the  notice  of  appeal  was  RULE  Vin 

^li^*K^  Tf  5^  f^X'^'n   ^"""^  ^^"^^  ^  Preference,  how  claimed.-^Either  party  to 

mjuired  by  Rule  41  of  the  General  Rules  of  ^  ^     ^  ^^^^^  ^    1^^  jg  ^^^^  ^^  ^^ 

£k^k  ?ii  ^  ^'^''\^  "^""P^  ^^  *^u  P^P^  TJ"  ence;  may  serve  vnth  the  notice  of  argument 

^r* wi?"^ **^^  """^  ""^  K  *?u^  ^?^'  a'^X  a  notice  that  application  will  be  made  on  the 

auth^ticated  as  required  by  the  rule,  and  17  ^ext  motion  day  for  an  order  placing  the  cause 

printed  copies  of  such  papers,  with  proof  of  ^^^  ^      ^lendar  upon  a  d^  named  in 

service  of  three  pnnted  copies  on  the  attorney  ^fc  notice  of  motion,  and  Vuch  application  will 

for  the  reroondent,  and  tlie  clerk  shall  place  be  heard  as  a  motion  on  the  motion  day  for 

such  appe^  on  the  calendar  of  non-enumerated  ^^ich  the  same  is  noticed, 
appeals.    If  an  appeal  shall  have  been  noticed 

for  argument  by  the  respondent,  and  the  ap-  RULE  IX 
pellant  or  other  party  whose  duty  it  is  to  me 

printed  copies  of  the  papers  upon  which  the  Enumerated  calendar;  points. — Within  twenty 

appeal  is  to  be  heaid.  shall  fail  to  file  the  same  days  after  the  papers  upon  which  an  appeal  is 

at  least  eight  days  D^ore  the  day  for  which  to  be  heard  shall  have  been  filed  with  the  clerk 

such  appeal  is  noticed,  the  opposite  party  may  of  this  Court  as   required    by  Rule  XLI   of 

move  upon  affidavit  giving  three  days'  notice  the  General  Rules  of  Practice  (except  wh^d 

of  motion  that  the  appeal  be  dismissed  or  that  the  papers  are  filed  in  July  or  August),  the 

Judgment  be  renderea  in  his  favor.  appellant,  plaintiff  in  a  controvai^  submitted 

At  any  time  before  3  o'clock  of  the  day  to  the  Court  under  section  1279  of  the  Code  of 

preceding  the  day  upon  which  a  non-enumerated  Civil  Procedure,  the  l^ator  in  a  writ  of  cer- 

cause  shall  have  been  noticed  for  argument,  tiorari,  or  the  moving  party  in  an  enumerated 

or  to  which  the  hearing  thereof  shall  have  been  cause,  must  file  with  the  clerk  seventeen  printed 

adjourned,  the  respective  counsel  may  file  a  copies  and  serve  on  the  attorney  for  nis  op- 

written  consent  with  the  clerk  that  the  cause  ponent  three  printed  copies  of  the  points  relied 

mav  be  set  down  for  a  subsequent  motion  day;  upon  by  him,  with  a  reference  to  the  authorities 

and  causes  so  set  down  will  be  added  to  the  cited.     Within  fifteen  days  after  such  service 

calendar  of  that  day  after  the  causes  remaining  the  respondent  or  defendant  must  file  with 

thereon  undisposed  of,  without  further  notice,  the  clerk  seventeen  printed  copies  and  serve  on 

the  attorney  for  the  appellant  or  moving  party 

RULE  V  three  printed  copies  of  the  points  relied  upon 


b^  hizEL  with  a  reference  to  the  authorities 
cited.    If  the  appellant  or  movii 


Enumerated  calendar. — ^The  clerk  will  make  cited.  If  the  appellant  or  moving  party  wishes 
up  a  calendar  of  enumerated  causes  for  each  to  present  points  or  authorities  in  reply  he 
term  of  the  Court,  which  shall  consist  of  the    shall  filewitn  the  clerk  seventeen  printed  copies 


SECOND  DEPARTMENT  Rules  X-XXI 

And  serve  three  printed  copies  thereof  on  the  equally  distant  from  the  heads  of  the  respective 

attorney   for  his  opponent  within   five  days  day  oalexidara,  counsel  shall  attend  Court  in 

after    the   receipt   of   his   opponent's   points,  in  the  First  Department. 

When  the  papers  are  filed  in  July  or  August 

the  appelliuit's  points  must  be  filed  at  least  RULE  XVI 

twenty  days  before  the  first  Monday  of  October.  o„k«.;««.s^-  ^«  n^i-^     \xru^^^  *u        •  j.  j 

The  Court  wiU  take  no  pointo  on  4>  argument  ^^-^TJhfnSS.iS^^;:!^^  i^fn/""  **^ 

pla^  on  the  calendar.                                      ^  ^"^^^  ^^  ^^  ^"*  '^  ^^  ^°  ^^^  ^^  ""^ 

RUi^  X  RULE  xvn 

DismiMal  for  not  flling  points.— If  the  ap-  Stipulations    adjourning    causes.— Enumer- 

pdlant  fails  to  file  and  serve  the  papers  afore-  erated   causes   noticed   and  placed  upon  the 

«aid,   respondent  may  move  on  any  motion  calendar  may  be  reserved  by  written  consent 

day  upon   three  days    notice  to  dismiss  the  for  a  day  subsequent  to  the  time  when  they 

appeal.  would  be  reached  in  their  order,  but  not,  how- 

i>TTTi?  v¥  ®^^'  ^^^  **^^^  ^^®       '  "^eek  01  the  term;  and 

RULE  XI  causes  stipulated  to  go  over  to  a  future  term, 

Time    for   argument. — ^Fifteen   minutes    in  shall  be  placed  on  such  later  calendar  after  the 

motions     and     non-enumerated     causes     and  causes  regularlv  noticed  for  such  term,  unless 

forty-five  minutes  in  enumerated  causes  shall  "^«  Court  shall  order  otherwise. 

be  allowed  counsel  on  each  side,  unless  before 

beginning  of  the  argument,  the  time  shall  be  RULE  XVm 

apeciaUy  extended.  Citation   of  8tatute8.-Where   a   statute   is 

RULE  Xn  cited,   so   much   thereof   as   may   be  deemed 

\juB,  AAx  necessary  to  the  decision  of  the  cause  shall  be 

Excusing  neglect  in  proBecution  of  appeals. —  printed  m  the  brief. 

When  a  motion  is  made  to  dismiss  an  appeal  

for  want  of  prosecution,  or  other  neglect,  the  RULE  XIX 

aflidavits  to  oppose  such  motion,  in  addition  r^j^.-^.i      ««.»^«i«      a««^-i-     ;«      .^^'     i 

to  sUting  matters  excusing  the  delay,  must  Cri°»^     appealB-^Appeals     m     criminal 


appeal  is  meritorious.  YiT  a      ^"^  **^""  "  "^\':2  •    """  •  *^  .iV 

PHTw  ID  uiaiM/rivuD.  ^^^  adverse  party,  as  provided  m  section  536 

RULE  xm  ^^  ^^  Criminal  Code.    A  note  of  issue  must  be 

Kui^  Aui  gj^  ^j^j^  ^^^  ^Yerk  at  least  five  days  before  the 

No  points  or  brief  received  after  argument  day  on  which  the  cause  is  to  be  heard,  and  he 

unless  by  special  leave  of  Court. — ^The  Court  shall  put  the  same  upon  the  calendar  for  the 

will  not  receive  any  brief  or  memorandum  of  da^r  on  which  it  shall  be  so  noticed,  or  upon 

authorities  after  the  argument  of  a  motion  or  which  it  phall  be  ordered  by   the  Court  or 

sn  appeal,  unless  after  notice  of  such  applica-  stipulated  by  the  parties,  to  oe  heard, 
tion  to  opposing  counsel,  the  Court  grant  such 

permission.  RULE  XX 

RULE  XIV  Name   of  counsel  on  points.— -To   aid   the 

„                        ,              ,              ,     ^  .      t.  reporter,  counsel  who  argues  the  cause  orally 

Engagements  of  counsel  recognised  m  this  ghall  print  or  write  his  name  on  the  top  of  firrt 

Court — ^Engagements  of  counsel  m  the  coiirts  Dase  of  his  ooints 
hereinafter  named  will  be  reoogmzed: 

The  Supreme  Court,  the  Circuit  Court  of  RULE  inn 

Appeals,  the  District  Court  of  the  United  States.  w    .       ^                             ^           . 

The  Court  of  Appeals,  the  Appellate  Division  ^  MotiOM  for  reargument  and  resettiement— 

in  any  other  Department,  the  Appellate  Term,  Motions  for  reargument  will  be  heard  not  later 

Trial  Terms  and  Special  Terms  for  Trials  of  ^V^  »*  the  next  term  of  Court  after  the  de^ 

the  Supreme  Court,  Trials  in  the  Surrogate's  cision  is  handed  down,  unless  for  special  reasons 

Court,  Trials  in  the  County  Court.  ™  .Court  orant  leave  for  a  later  apphcation. 

Notice  of  five  da^  shall  be  given  to  the  ad- 

RULE  XV  verse  party,  stating  briefly  the  ground  upon 

jnui^a  Av  which  a  reargument  is  asked,  and  such  motions 

Causes  on  day  calendar  in  First  and  Second  must  be  submitted  upon  printed  briefs,  stating 

Departments. — Counsel   in    causes   upon    the  concisely   the  points  supposed  to  have  be^ 

day  calendar  of  the  Appellate  Divisions  of  the  overlooked  or  misapprehended  b^  the  Court, 

First  and  Second  Departments  shall  attend  with  proper  reference  to  the  particular  portion 

Court  in  that  Department  in  which  the  cause  of  the  record  and  the  authorities  relied  on; 

stands  nearer  the  head  of  the  calendar:  in  the  and  a  copv  of  the  opinion  delivered  by  this 

other  Department  his  cause  wiU  be  held  imtil  Court  in  aeciding  the  cause;  but  counsel  will 

his  engagement  is  finished.    If  such  causes  are  not  be  heard  orally.    Motions  to  resettle  orders 


Rules  XXII-XXVII,  I-II     RULES  OF  APPELLATE  DIVISIONS 

to  be  on  three  days'  notice  to  the  adverse  party  Appeals  adopted  pursuant  th^^to,  must  contain 

shall  be  submitted  without  oral  arg^ument.  a  statement  of  tne  place  of  resideooe  of  each 

If  reargument  be  ordered,  causes  so  set  down  surety,  giving  the  street  number,  if  such  residttee 

shall  be  pi  ef erred  on  the  aay  calendar.  is  so  known  and  designated,  and  in  addition  to 

the  facts  required  by  the  Rules  of  the  Court  of 

RULE  XXn  Appeals  to  be  stated  in  the  affidavit  of  justi- 

AUow»>ce  of  an  appeid  to  the   Court  of  Srw"n;«;^  S^  J°hl?l.iTSJ^.  K^ 

AppMto-ApplicatioM  to  aHow  appeab  under  tt^^^JLT^ ^L  iSi/SflS.^irf 

a^onlWlat  the  Code  of  Civfl  Procedure,  f^^^'',^T^'f^'j^'*^y'ty^,^ 

subdivurions  3  or  4,  may  be  noticed  and  heard  S^rU.^  ^on'suTp^^  I^Tl 

orally  M  motKHw.    The  moving  papOTshould  brief  description  of  the  iSato*^  amount 

kw  ?hJ^  J^^U  Th^J^^^u^'iT^.^  <rf  ««««» ««» ^  •««*  other  facte  as  may  indicate 
law  thus  Bought  to  be  brought  up  f<H-  review.  ^  ^^  reeponsibility. 

RULE  XXm  RDUB  XXVH 

(^uses  filed  and  undisposed  of— Enumer-  Applications  for  teave  to  appeal  fnn  die 

ated  and  non-«numerated  causes,  where  the  App^te  Term.— Applications  to  a  justice  of 

p^>a8  have  been  filed  with  the  clerk  and  where  the  Appellate  Division  of  this  Judicial  Depart- 

no  note  of  issue  has  been  filed  for  a  stated  term,  n»ent  under  section  1344  of  the  C!ode  of  Civil 

shall  in  every  year  be  placed  on  a  special  Procedure  for  the  allowance  of  an  appeal  to 

calendar  for  the  November  term  of  this  Court,  guch  Appellate  Division  from  the  determina- 

for  final  disposition.  tion  of  tne  justices  designated  to  hear  appeals 

from  the  Municipal  Courts  of  the  Borougns  of 

RULE  XZIV  Brooklyn,   Queens   and   Richmond,   may   be 

Admission  of  attorneys  in  this  Department—  "^^  "P*"*  *'^  days'  notice  to  ^  oPP<wte 

Notice  of  the  time  of  aWjon  fo^^ission  P^J  Zn^Ltl,  "«SS.*TLTS 

Court  of  ApLds,  will  li  published  in  the  ^fir^J^^l.rZ^^r.T^.'^.^'^. 


tTw    Tn.,™iT^.*    -fc^h  %i™L  Ti>,^i~i^!  n>«le  on  the  first  motion  day  in  Ortober.    A 

muSTfilfi^/hp  oLX^J^.^^^}^  "»<>*«  of  issue  must  be  filed,  lid  the  cause  put 

must  fflewth  the  clerk  fie  MpOTMumierated  ^^  ^^     calendi  for  the  day  for 

?n^  Ll^^ll^^- '^S  "fW^H^*^^  »*^<*  it  is  noticed;  upon  the  call  rf  s^  cal- 

ffij^tT^TJSishtd.  iSoSsr r  the  ^,r^2£ir  ""•*  •"  """"^ 

committee  may  d«dre  from  them.  ""^fp^'^thich  such  appUcation  is 

made  must  contain  a  oop^  of  the  record  in  the 

RULB  XXV  Court  below  with  the  opuii<m  rendered  if  any. 

So.STah'ens't  iSrfdU^^  ?1S^  Th  I^^^catn 'ST&^ei^^- it^^ 

United  States  must  be  heard  at  the  various  5i2^  u*PP"SiL°"  T*    *i^*!^      k  *  ?™* 

Special  Ter^  asXectoiamd  indio^  in  the  S«*  >*^^  been  made  to  the  justices  by  whom 

^  v«     Auauo  aowKx^va^M  ouu  luuiu**!^  laa  vixc  ^    determination  was  made,  m  the  manner 

assigmnent  of  justices  for  holding  such  terms.  ^^  ^y  Rule  9  of  the  Appell*te  Term  of 

RULE  XXVI  ^^   Supreme   Court   in   the  second  Judicial 

Department,  and  have  been  by  them  denied. 

Bonds  for  examiners   of  title. — All  bonds  If  the  appeal  be  allowed  the  papers  must  be 

executed  by  individual  sureties  in  accordance  printed  as  provided  by  Rule  41  of  the  General 

with  the  provisions  of  section  0  of  chapter  444  Rules  of  Practice,  and  placed  on  the  enumerated 

oftheLawsof  1908,  and  the  Rules  of  the  Court  of  calendar  as  required  by  Rule  9  of  this  court. 


RULES  OF  THE  APPELLATE  DIVISION,  THIRD  DEPARTMENT 

RULE  I  printed^  may,  after  papers  have  been  filed  and 

served  m  compliance  with  General  Rule  No.  41, 

Appeals    from    orders    and    compensation  be  added  thereto  upon  filing  a  note  of  issue 

appeals.— Appeals  from   orders  shall  be   put  with    the  clerk   five   days   before   aigumen* 

upon  the  non-enumerated  calendar.    Appeals  ami  be  noticed  for  argument  for  any  Tueedi 

in  compensation  cases  shall  be  put  upon  the  of  the   term  upon  the  usual  notice  of  eigl 

oompeiisation    appeals    calendar    immediately  <iay8. 

following  the  non-enumerated  calendar.     The  xhe   argument   of   a   case  on   the   generr 

argument  of  both  such  daases  of  cases  wiU  be  calendar  wiU  not  be  required  in  any  case  hdm 

heard  only  upon  the  first  day  of  a  term  and  the  Wednesday  of  the  first  week.     rAm.  1916.) 
days  immediately  following,  until  they   shall 

all  be  disposed  of,  before  the  general  calendar  RULE  II 
shall  be  taken  up.     But  submission  of  such 

appeals  will  be  received  on  any  day  during  the  Original  motionA. — Original  motions  in  tfa' 

term.  court  may  be  noticed  for  the  first  day  of 

Appeals    from    orders    and    compensation  term,  or  for  the  Tuesday  of  any  subaequei 

appesus  which  are  not  upon  the  calendar  when  week  of  the  term.     (Am.  1916.) 


THIRD  DEPAKTMEXT 
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<luiin^  tikt 


■DLEIV 


for  €KMt  Bot  prrfcRvd,  or  set 
digr,  dbill  ioK  ito  pprfer- 
vfflbe  ealled  more  tfasA  OAoe 
tcfvu  onles  H  rfaH  bsre  been 
pGatponed  vitb  tibe  mnamt  of  tiM" 


KDLE  Vm 

b(j<ii  partM  desipe  u> 

,  . .    ^    do  00  St  MDy  time  dnnog  ti»e 

tfagy  tan  br'deiiieiiag  to  tibe  dieric  tlie  eases  aad 
^^^^  paiDte  reqmPBd  b^  GeDCKal  B4ile  43,  aad  cMher 
party  but  sdboiic  liis  painfcf>  vben  tbe  eaar  if 
chUkI.  if  the  aihtr  party  desireF  to  vfUJut  <jnLD> 
OB  bie  pal. 


iiimifuu 


m 
brtwiglii  after  fnaJrmg  up  the 
too  late  tx>  be  piaiDBd  tbavosL 
pr  be  put  TSpOD  tht  calendar  to.  may  vaat  and 
faniupjil  to  a  beaiiKg  as  preferred  cases  open 
a  mcniot  of  ten  dara  to  tiie  advene  psl;^-  >v 
pnn-idcd  bnr  aeetjac  S^  erf  tbe  Cnminal  Code. 
A  sate  erf  jasoe,  witii  a  Btatemeot  erf  tbe  dar  ced 
viD'di  the  caae  ie  notioed  to  be  beard,  nrast  be 
£kd  WTih  -^  t^erk  at  leaBt  fre  d2i3i^  b^ore 
BDcb  dss^.  Tbe  dak  ahiJ]  pkaoe  sadt  caxna 
OD  1^  raifuriwr  for  the  dar  for  vbiiii  iber  are 
SD  scitioed.  or  upon  ^«iDc£  tbe  esaae  duJl  be 
ordflRsd  br  tbe  ConrL  <■-  acipalsted  br  the 
to  be  hevd- 

KCLE  ¥ 


HJLBIX 


te  be  mdm&BA  m  ^mbIs.— The 

ant.  in  addnioD  to  tbe  stateBtent  required 


.—Tbe  fist  flball 
1  o'ckiak  7.  aL  trf  eaeb  dirr  for  i^  Bcxt  dar  a 
caieDdar  erf  aact  number  <rf  fakOBBF  aa  ibe  Court 
^mH  dnvcL.  Mnhnfaig  thoae  UBdi^Maed  of  on 
tbe  then  a^j  cajendar,  taken  fraa  the  fHaauiaJ 
m  their  dNJker  Umwoiu  aidi^ect  t&  the 
frf  £.ule  %.  Cmmm  not  diflpaaed  of 
dvr  ^wfi  be  piaoed  ai  the  hetd  <rf  the 
iar  tbe  next  obt  nntii  diqwaed  of. 

KDLB  n 


by  Hvi^  Ah  duJl  prefix  to  his  pcBms  a  bmrf 
ifLateBieDt.  rttowmi^  in  vbst  txnirt  or  before 
irhat  officer  or  tribunaJ  the  aetioD  or  procoodiog 
iraa  inatrruted.  tbe  relief  BOfa^fat.  the  defense 
<Mr  ^jund  erf  cvppoidiion  thereto,  the  j<eBi^  Jn 
tbe  court  or  b^ure  the  c&eer  «*  ta^iUBal  in 
irbicij  tbe  action  or  prooendinc  vae  danmawed, 
and  bo>ir  the  eauae  wa^  bromaat  into  13m  CovrL. 
If  any  opinian  wrrrten  in  tbe  caae  has  beoi 
preiiauH^v  reporbed.  he  ^iiJI  also  stste  vbore 
it  was  BO  reported.  If  anr  apanan  baa  beoD 
irrm-eD  miiiai  hae>  not  been  reported^  ihe  party 
viioae  dutr  it  is  to  fumiah  the  papen  ^laS 
fiulnnit  a  prixxted  fsapy  erf  mi<^  opinion  to  the 
Court  •"hiicr  in  th»-  rw.tB*J  or  viti  bis  bri*rf- 


X 

—The 
OD  the 


fxiuBael   vbo 


• — ^xoepUQf  tbe  &«  twcniA- 
tiie  gsaavl  cakndar.  no  catve  ^ia£  be 
pibotsd  upuL  Uie  dar  caiezidar  unieB  writteij 
Bocioe  tk  aervec  on  the  cienL.  br  ibe  asuoMT 
OD  one  aiae  or  the  oiher.  that  aucii  cause  ib 
intpurtec'  u  be  moved  vikei.  called  in  n^rc^^uiar 
orde.  or  uniesF  it  hae  beea  reserved  fca-  thm. 
day.  in-  atipuuuiuD  £i«a  wi:x,  the  c^esk..  None 
of  tiit  iuBi  tweun'  cauaet^  oi.  th«-  tiOMErtL  calaadar 
ahiil  tie  nBervec  in*  aupulatiob  wnbout  cod- 
Bent  of  Slit  couTL  i^pod  appiicauan  made  on 
tJ^  bm  Qu^  uf  the  venxi,  aiiC  am*  taiuw:  not 
OL  u««^  Oil}-  ebienoar  il  itt  umcr  cm  tiie 
caueuQisr.  wiL  be  rfsparoed  at  jnatrfi 
for  ttie  tessL  mwsm  put  ox^er.  tr  reserx-ed  m 
abuve  praviQt^ 

BBefaBBge  flf  caaea. — Caua*»:  mus:  t^  arcruec 
wfua.  rtflft'^HfC  OL  tuf:  taaeuQar.  Ni-  eokCimuee 
OS  ?3A«*»  vii.  ii»  iibifw*fG.  um*flb  tiuii  '-aset  ar*- 
i«ao>  i'JT  a;i?umem.  anc  I'ouiiae.  nn^aia  xi' 
Bncu^  tij*ai.  a*  ttie  aani«'  tern,  a:  vincL  lUe  es- 
cbixiigt  ti*-  niacin  anc  wneL  cuui^efe  are  ezctianeec 
«acL  atuiL  oceuiv^  Uie  prupcr  puamub  \/.  me 
oU«9  Bi  uai%.  uii  tu^  aame  anc  C!V0->  uuier 
auf»«ruii^ir  tauenoar    turJ.  iiearc.    A  prefqwid 


of 

a  caae  duJi 
bvered  to  the  juariots 
erf  reaidencse. 

Every  cause  ^mll  be  deented  to  be  FwHnitttrd 
to  any  juatioe.  qualified  to  ait  tbo-ein,  -vho 
be  aiiaeut  ax  tne  tone  irf  tbe  wac^aioeaaL, 
objertirn  to  auedi  milfiiiiHuiiip  by  eouDsea 
BucL  cause  be  then 


WDIMXl 

far  TBmtBtmta^ — MutaoDs  fur  n^ 
wa^pnuesa  will  onh-  ne  lieard  on  notioe  to  the 
aov«rBe  party.  Btatinf:  brie&i'  ttie  ^jound  upoB 
wmvL  a  reavpnnem  is  aaked.  and  auctj  mocicBi 
must  be  BubmittKi  on  pmiufd  bneie  atatinf 
ooataa^y  tbe  ponxa  st^jposed  to  iuKve  beoi 
orvenout;.ed  or  nuaappretiendec  by  tbe  Court 
witti  pBvws  refeFenoe  to  ttie  particukB'  purtiiai 
af  itie  case,  and  the  autbonti€»  PE^ied  iQKflL 


wittiout 
or  put  oyer  by  cauaent  of  tbe  Court, 
It  flbul  be  entered  a&  al  aubsequem  calendaK 
aa  uf  the   oute  whea  paaseo.   and  tiie  nertr 

temu  mum  state  n:  ius  note  (rf  mmat  tbe  date 
It  was  paaatd.  H  be  ooiitF  to  do  bd, 
:iy  the  euuae  retains  na  pnomy  on  die 

eaienoar.  xiie  *1  ourt.  on  tbe  a^ipbcaBtm  of  tbe 

aoiMjisi  party,  or  oii  ite  owx  motioEu  ma?'  atr&«' 

tile  eauae  truo.  tbe  cakndar 


Rules  X1II-X^'1  RULES  OF  APPELLATE  DIVISIONS 

RULE  Xm  Note.— The  Trial   Justices  of  this  Depart- 

Term  of  Supreme  Court  designated  to  be  •»«»*  constitute  ^.  Committee  on  Chani^ 

held  on  holiday.-Whenever  a  T^al  Term  or  Scte                            respective  Judiaal  D»- 

Special  Term  of  the  Supreme  Court,  in  this  "^*''^' 

department,  shall  be  designated  to  be  held  or  RULE  XVI 

opened  on  a  day  which  is  provided  by  law  to  be  j-     a  i 

oDserved  as  a  leeal  holiday,  such  Coiu-t  shall  Appeal;    case:    resettlement;    omission    oi 

be  opened  and  held  on  the  next  succeeding  evidence. — ^By  General  Rule  34,  as  amended, 

secular  day.  said  amendment  taking  effect  Novonber   1, 

1913,  it  is  provided  that  "if  a  case  or  bill  of 

RULE  XIV  exceptions  does  not  conform  to  this  rule,  the 

Copies    of    briefs.-At    least    twenty    days  £j"IlSl*^!?*±ii?%vr«^/^ 

v^^™  «   4.«»Ty,   ^f  ♦»!«    A*«*v»iiafA   rk,%T;«;rv««   «+  lor  review  may  order  the  same  back  for  re^ 

b^pre  a  term  of  the  AppeUate  Division  at  settlement."     In  accordance  with  the  discre- 

which  a  cause  may  be  noticed  for  anrument,  ^y""^-"'^  "•       *"  »v/w»vm»i^c  »tii«  u**^^  «iowc- 

thP  annelid  or  relator   shall  serve  unon  the  V°°^^  P^^®'  thereby  vested  m  the  different 

tne  appellant,  or  relator,  snail  serve  upon  tne  departments    the   Appellate   Divis  on   of   the 

attorney    for    the    respondent    three    prmted  nnJ-S    T^!;<,Jz,t„r  ™!!,\^                   ^   «™ 

.^^i^  i.t  I,;-  K-;»f  »«^^  «rk;^k  k^  :»i.i*v^«  *^  inird    Department    announces    that    a    case 

the^u^onties'^h  h^^^^^     to  cite  to  the  E^U^,"°J„S«  £^„^  ofthTrriS 

J^"^nn^HiASf'l^'^t,.^'*Ih.**««„^  Judge  or  Rrfe^e,  eviden^'^is  omitted  bearing 

i?.M:f  ?^??,1°L^„?^5  .'iP??_^5.:^"°™S:  upon  any  issue  of  fact  the  determination  ^ 


appellant,  or  relator,  desire  to  present  a  brief  *°  ^^"^  "P*"'  the  appeal.    (Added,  1913.) 

in  reply,  he  may  serve  the  same  upon  the 

attorney  for  the  respondent  at  least  three  days  XO  ATTORNEYS 

before  said  term.    Service  under  this  rule  may  »       .       .               -    ,               ,                 .    „ 

be  made  either  personaUy  or  by  mail,   but  .    ^^,P?^*«i^copy  ^^  ^®v*PSS**,  pufm  shall 

service  by  mail  shall  not  extend  the  time  within  ''e  °*ed  in  the  office  of  the  Clerk  of  the  Ap- 

which  the  answering  brief  may  be  served.    This  PeUate  Diviaon  withm  twentydays  after  an 

rule  shall  not  apply  to  appeals  from  orders  ^Pl?p~  ^^  ^^,  <fken.  etc.    The  copy  so  file 

upon  non-enumerated  motions,  nor  to  causes  shall  be  certified  by  the  proper  cleric,  or  be 

in  which  the  time  to  file  papers  on  appeal  shall,  stipulated  by  the  parti«  to  be  toue  copies  of 

under  General  Rule  41,  expire  within  twenty  ^^  ?"^~-    (Rule  41   General  Rules  of  Prac- 

days  of  the  commencement  of  a  term.  ^1^;,^    ^r®  ?^*  ^.  ^^J?®.  brfore  mi  appeal 

shall  be  placed  upon  the  Calendar.    (Sec.  1353, 

RULE  XV  Code  Civ.  Proc.) 

Attomevs  should  also  notice  that  Rule  41 

Application  of  candidates  for  admission  to  requires  three  t^pies  of  the  appeal  papera  to 
the  bar. — Candidates  for  admission  to  the  be  served  within  the  same  time  upon  Uie  op- 
Bar  may  be  sworn  in  at  the  opening  of  the  posite  party. 

Court  on  any  Thursday  of  the  term,  providing  Notes  of  issue  shall  be  filed  in  the  Clerk's 

the  necessary  papers  therefor  shall  have  been  office  eight  days  before  the  commencement  <xf 

filed  with  the  clerk  of  the  Court  on  or  before  the  court  at  which  the  cause  may  be  noticed, 

the  Tuesday  preceding.  (Rule  39,  Gen.  Rules  of  Practice.) 

An  applicant  for  admission  must  present  a  Notes  of  issue  shall  specify  whether  the  ap- 

certificate  to  this  Court  signed  by  two  members  peal  is  to  be  placed  upon  the  non-enumerated 

of  the  Committee  on  Character  and  Fitness  or  general  calendsor.  and  where  a  preference  is 

before  one  of  whom  he  must  appear  personally,  desired,  the  note  of  issue  must  state  the  claim 

At  the  time  of  such  appearance  tie  must  present  for  preference  as  provided  in  section  793  of  the 

to  such  member  of  the  committee  his  certificate  Code,  and  indicate  the  class  to  which  it  belongs, 

of  the  State  Board  of  Law  Examiners,  and  the  (Rules  1  and  3,  Third  Dept.) 

affidavits  of  two  practicing^  attorneys  residing  Attention  is  also  called  to  Special  Rule  6  of 

in  the  same  Judicial  District,  as  provided  bv  this  department,  requiring  notice  to  the  clerk, 

Rule  1  of  the  General  Rules  of  Practice.    Such  if  a  party  desires  the  case  put  upon  the  Day 

certificate  of  the  Committee  on  Character  and  Calendar  when  reached  in  its  order  upon  the 

Fitness,  together  with  the  certificate  of  the  General  Calendar. 

State  Board  of  Law  Examiners,  and  the  affi-  Thirteen  copies  of  the  appeal  papens  and 

davits  as  to  character  and  fitness,  shall  be  filed  points  must  be  delivered  to  the  Clerk  before 

with  the  clerk  of  this  Court.     (Am.  1914.)  the  commencement  of  the  argument. 
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RULES  OF  THE  APPELLATE  DIVISION,  FOURTH  DEPARTMENT 

Calendar  Rules  taken  from  the  general  calendar  in  their  ordei* 

thereon,  subject  to  the  provisions  of  Rule  Six. 

RULE  I  Cases  not  aiiq^osed  of  on  any  day  shall  be 

placed  at  the  head  of  the  calendar  for  the  next 

Notes  of  issue  in  api^eals  from  orders. — ^No  day,  until  disposed  of. 
appeal  from  an  order  will  be  heard  unless  it  is 

placed  on  the  non-enumerated  calendar.     The  RULE  VI 

attorney  or  party  intending  to  move  such  an  „  ^,      ^     ,    .        ,                               ^       t^ 

appeal  for  argument  shaU,  at  le^  eight  days  ,  ^?***^®  ^  ^^^^  ^^  ^*^°«®^  necessary,  etc—It 

bSore  the  time  of  the  miking  bp  of  the  cal-  f^^  ^^^  ^  necessary  to  notice  cases  for  the 

endar,  ffle  with  the  clerk  a  note  of  issue,  speci-  ^X  calendar.    Any  case  on  tje  general  cal- 

fying  the  date  of  the  service  of  the  noticT  of  ^^^^\^^h  V  stipulation  of  the  parties,  filed 

appeal,  and  stating  that  the  case  is  to  be  put  ^^^  ^^^  clerk  at  any  time  before  the  case  is 

on   the   non-enumerated   calendar.     No   ca^e  P^^i^^d  upon  the  day  calendar,  be  reserved  for 

shall  be  put  upon  the  enumerated  or  non-  a -day  certain,  except  that  no  stipidati^  sl^l 

enumerated  calendar  until  the  papers  required  ^^  ™ade  or  filed  reserving  any  of  the  first  fif^ 

by  General  Rule  41  shall  have  been  filed  with  <»««  on  the  general  calendar  beyond  the  first 

the  clerk.  week.    Cases  so  reserved  for  a  day  certain  shall 

not  be  placed  upon  the  day  calendar  for  any 

RULE  n                /  ^y  prior  to  that  to  which  they  have  been  so 

^  reserved.    No  case  shall  be  put  upon  the  day 

Notes  of  issue  in  preferred  cases. — ^A  party  calendar  unless  the  papers  and  points  have 

who  desires  to  have  a  case  heard  as  a  preferred  been  delivered  to  and  filed  with  the  clerk.   Cases 

case  musti  in  his  note  of  issue,  state  nis  claim  which  cannot  be  placed  upon  the  day  calendar 

for  preference,  as  provided  in  section  793  of  in  their  regular  order  or  at  the  time  to  which 

the  Code;  or  if  an  order  giving  the  case  a  prefer-  they   have   been   reserved   by   reason   of  the 

ence  has  been  made  under  that  section^  the  non-filing  of  the  papers  and  points,  will  be 

note  of  issue  must  be  accompanied  with  a  regarded  as  pasrod  for  the  term. 

copy  of  such  order.    The  clerk  in  making  up 

the  calendar  shall  place  such  preferred  cases  RULE  Vn 
at  the  head  of  the  general  calendar,  indicating 

that  they  are  preferred,  and  the  class  to  which  Cleric  to  telegn^  day  calendar.— The  clerk 

they  belong.  shall,  on  each  day  during  the  term,  immediately 

on  making  up  the  day  calebdar,  telegraph  the 

RULE  m  numbers  of  the  cases  upon  it  to  the  county 

Raw  cjlend.,.  when  Jo  b.  «.<le:  j««d  tS^,  VA  ST^USI^;  ^TOe 

CBBes, — ^When  a  new   calendar   is  ordered  by  «^,,„x\,    «i^,i,„  '^^i^^r^^   ^^ia    *^\J,^^»    «»« 

^C^urt.  the  Cleric. shaMplace  thei^n  i  SiS  ^'SetT'artlST  su* 

Maes  which  remam  undisposed  of  on  the  former  „„j^^  as  Shall  be  most  convenient  for  a«r 

Mlendar,  and  aU  "^  cases  m  which  notes  of  j,^        ^  ^^^  j^^       to  see  the  same, 

usue  have  been  ffl^n  hui  office.    «  a  case  ^nd  iJso  to  procure  the  publication  of  such 

and  the  fact  that  it  was  passed  shall  be  statea 

upon  the  calendar.  ROLE  Vm 

RULE  IV  Reservations  and  submissions. — Cases   will 

rvi»i..i  «.-^  ...  k«  ™.*  «^.  tu^  ..i.».i.«  "o*  ^  received  upon  submission  imtil  reached 

.♦^^fS^^^^^-^'f^v^-   !^fS  in  the  repilar  call  of  the  calendar.    No  reserva- 

rf!?'JT*"~;^P?^ '?  '^J"""^'  f*1'.I^T^  t'0'»  '"11  be  made  of  any  of  the  firet  eight  cases 

after  making  un  the  calendar,  or  too  late  to  be  ^^e  general  calendar,  unless  on  account 

placed  upon  tfce  calendar,  may  be  put  upon  orsickness,  or  an  engagement  of  counsel  els^ 

the  odendar  at  ai^r  time,  and  brouj^t  on  for  ^^ere  in  the  actual  trSfor  argument  of  another 

heating  as  pi^ferred  cases,  upon  »  notice  of  case  in  a  court  of  recoixl.^mmenced  before 

^i^X^ M'ii^'^i^T^lJ!  ^T^^  S  the  tern  of  this  Court,  or  other  inevitable 

section  J«5^  the  CnmiMl  Code.    A  note  of  necessity  to  be  shown  by  affidavit.     Oth«- 

issue  must  be  filed  with  the  clerk  at  least  five  ^^      '       u^  nturved  unon  n«jnniib]p  exaaf 

days  before  the  day  on  which  the  case  is  to  be  S^  "*^ u^  ^^^^^  J^^^ilt^^ 

h  A  and  he  shaU  put  the  same  on  the  calendar  g^'efek^'b^^  in  n^^  s^^»  JtiS^ed  W 

for  the  dav  on  wfech  it  shall  be  noticed,  or  ^bSn   af^  thT^MThL  b^^M 

upon  which  it  shaU  be  ordered  by  the  Court  f,Zr^lI»  H^^.JnLr                           ^ 

or  stipulated  by  the  parties  to  be  heard.  "'^LTr^ed  f^  a  day  certain  by  stipula- 

RUI^  V  ^'^°'  when  in  order  to  be  called,  have  priority 

nuuK  V  among  each  other  according  to  their  number 

Day  calendar  to  be  made  by  derk. — The  on  the  calendar,  and  shall  follow  next  in  order 

clerk  shall  prepare  at  3  o'clock  p.  m.  of  each  the  imdisposed  of  cases  of  the  calendar  for  the 

day,  a  day  calendar  for  the  next  day,  to  oon-  day  previous.    Default  mav  be  taken  in  them, 

sist  of  ten  cases,  or  such  other  number  as  the  and  they  will,  if  passed,  be  put  upon  future 

Court  shall  direct,  including  those  undisposed  calendars  as  if  passed  in  the  regular  call, 

of  on  the  then  day  calendar.     They  shall  be  Every  cause  Miall  be  deemed  to  be  submitted 

isu 
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to  such  justices  as  may  be  absent  from  the  whose  duty  it  is  to  furnish  the  papers  shall 

Court  at  the  time  of  the  argument,  unless  submit  a  printed  copy  of  such  opmion  to  the 

objection  to  such  submission  by  counsel  argu-  Court,  in  the  record, 
ing  the  cause  be  then  made. 

RULE  XI 

RULE  IX  Indorsement   on  brief. — ^The   counsel   who 

Papers  to  be  filed  with  the  clerk;  and  ex-  argues  the  case  shall  indorse  on  his  brief  de- 

change  of  briefs.— Within  fifteen  days  after  "vercd  to  the  judges,  his  name  and  place  of 

the  service  of  the  printed  papers  required  to  residence, 
be  served  by  General  Rule  41  in  enumerated 

motions,  the  party  whose  duty  it  is  to  furnish  RULE  XU 

thosepapers,  shall  file  with  the.  cleric  sixteen  E^^^hange  oi  cases^-No  exchange  of  cases 

printed  copies  of  the  papers,  and  sixteen  pnnted  ^^  beallowed  unless  both  casaa^  ready  for 

copies  of  his  brief  and  the  points  upon  winch  ^^.^^^   ^^  ^unsel  intend  to  aigue  Uiwn 

he  mtends  to  rely  upon  the  argument,  with  a  *  j^  ^^  ^^  ^^  ^y^^  ^  exchange  is 

reference  to  all  the  authorities,  which  he  in-  ^^          ^  ^^       ^^^  ^^  exchan^dTeach 

tends  to  cite  to  the  Court;  and  shaU,  i^  the  ^^^ '             ^^                     i^i^^  ^P^^'  ^^^^ 

same  tune,  serve  on  the  attorney,  or  counsel  ^  ^        ^^  ^^^  SunVaSd  every  subsequent 

to    the    other  party    three    copies    thereof  ^^^  ^^  j^^^      ^  prefeii«i^fl2  ex- 

Withm  seven  days  thereafter  the  otha:  pa^y  ^^anged  for  one  not  preferred,  or  set  down  for 

shaU  file  with  the  cleric  sixteen  printed  copies  ^  j^jeular  day,  shall  lose  it^  preference,  and 

of  his  brief  and  pomts,  with  a  reference  to  all  ^^*^  wiU  be  called  more  thin  once  during 

his  authonties    and  serve  on  the  attorney  or  ^^                        ^^  j^  ^^H  ^^^  b^  ^ 

coun^l  for  the  moving  party   three  printed  ^        postponed  with  the  consent  of  the 

copies  thereof.     If  either  part3r  shall  fail  to  Qquw. 

serve  and  file  his  brief  ana  points,  as  herein 

required,  he  shall  not  be  heard  upon  the  argu-  .^^ 

ment,  and  judgment  may  be  entered  against  RULE  Xlu 

him  as  upon  default,  on  application  to  the  Non-enumerated  calendar  to  be  dispoeed  of 

Coiirt  on  any  motion  day  upon  three  days'  at  opening  of  term. — ^Ai^ument  of  appeab  on 

notice.                         '  the  non-enumerated   calendar   will  be  heard 

If  the  moving  party   desires  to  serve  an  only  upon  the  first  day  of  a  term,  and  the 

answering  brief  he  shall  file  with  the  clerk  hearing  of  such  appeals  will  be  continued  from 

sixteen  printed  copies  thereof,  and  serve  upon  day  to  day  until  they  shall  all  be  disposed  <rf 

his  opponent  three  printed  copies,  within  five  before  the  general  calendar  shall  be  taken  up, 

days  filter  the  receipt  of  his  opponent's  brief,  but  submission  of  appeals  from  the  non-enu- 

He  shall  not  include,  in  his  answering  brief,  merated  calendar  wifi  be  received  on  any  day 

any  matter  which  is  not  in  the  nature  of  an  during  the  term.     Original   motions  in   this 

answer  to  the  brief  to  which  it  purports  to  Court  may  be  noticed  for  the  first  day  of  a 

reply.    No  supi^emental  briefs  will  be  allowed  term  or  for  the  Friday  of  any  subsequent  week 

unless  requested  by  the  Court.    This  rule  shall  of  the  term.    (Am.  May  29,  1912.) 
not   apply   to   appeals  from   non-enumerated 

motions.    It  shall  apply  to  all  cases  which  shall  RULE  .XTV 
be  put  upon  the  day  calendar  upon  and  after 

the  firat  day  of  March,  1896.    Upon  the  ar^-  Motions  for  re-aigument  and  leave  to  appeal, 

ment  of  all  cases  before  that  time,  the  moving  — Motions  for  re-argument   or  for  leave  to 

parties  shall  furnish  to  the  clerk  sixteen  copies  appeal  to  the  Court  of  Appeals  will  be  heard 

of  the  case  and  each  part^  shall  furnish  to  only  on  notice  to  the  aaverse  party,  stating 

the  clerk  sixteen  copies  of  his  brief.    The  clerk  brieflv  the  ground  upon  which  a  re-argument 

shall  distribute   the   cases   and   briefs  as  pre-  is  asked,  or  upon  which  leave  to  appeal  is 

scribed  in  General  Rule  43,  and  he  shall,  in  desired,  and  such  motions  may  be  submitted 

addition,   deliver   one   copy   of   each   to   the  upon   five   copies   of  printed   or   typewritten 

librarian  of  the  law  libraries  in  Buffalo,  Roches-  papers  and  bnefs,  stating  concisely  tne  points 

ter  and  Syracuse,  to  be  bound  and  indexed  for  supposed  to  have  been  overlooked  or  misappre- 

reference.  bended  by  the  Court,  or  the  questions  or  law 

sought  to  be  reviewed  upon  appeal  to  the 

RULE  X  Court  of  Appeals,  with  proper  reference  to  the 

w          A     J          u«j  «     r«,  particular  portion  of  the  case  and   the  au- 

Statement   to   be   prefixed   to   brief. — The  thorities  relied  upon,  with  a  copy  of  the  opin- 

moving  party,  in  addition  to  the  stetement  ,on,  if  any,  delivered  by  the  court  in  deciding 

required  in  General  Rule  41,  shall  prefix  to  his  the  case.    Oral  ai^ument  on  such  motions  wil 

points  a  brief  sUtement.  showing  when  and  not  be  heard,  and  it  is  unnecessary  for  counee 

m  what  court  or  before  what  officer  or  tnbunal  to  appear  on  such  motions.     They  may  bf 

the  action  or  proceeding  was  instituted,  the  submitted   by   mailing   papers  to   the   cleri 

relief  sou^t,  the  defense  or  grounds  of  op-  (Am.  1913.) 
position  thereto,   the  result   in  the  court   or 

before  the  officer  or  tribunal  in  which  the  ac-  RULE  XV 
tion  or  proceeding  was  commenced,  the  pro- 
ceedings subsequent  to  the  first  decision,  and  Remittitur. — ^The    remittitur    to    be    trans- 
how  the  ciMse  was  brought  into  this  Court.    If  mitted  pursuant  to  section  1355  of  the  Codi 
any  opinion  written  in  fhe  case  has  been  pre-  shaM  contain  a  copy  of  the  judgment  or  ordei 
viously  reported,  he  shall  £dso  state  where  it  of  this  court,  and  the  recora  which  has  bee 
was  so  reportea.     If  any  opinion  has  been  filed  with  the  clerk,  and  shall  be  sealed  wit 
written  which  has  not  been  reported,  the  party  the  seal  and  signed  by  the  clerk  of  this  courl 
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RULE  XVI  NOTICE, 

Official  examiners  of  title. — ^An  official  ex-  Index  all  recorda  on  Appeal  in  front  part  of 

aminer  of  title,  before  he  is  lionised  and  ad-  Cafle. 

mitted  to  practice  as  such,  must  file  the  bond  The  daily  sessions  of  the  Court  are  held 

required  by  Rule  3  of  the  Rules  of  the  Court  from  2  o'clock  p.  m.  to  6  o'clock  p.  m.,  except 

of  Appeals  relating  to  applications  to  praetioe  Fridays  cmlv,  when  Court  sits  from  10  a.  m. 

as  omcial  examiners  of  title,  approved  by  the  to  1  p.  m.    No  Court  on  Saturdays, 

presiding  justice  of  the  Appellate  Division  of  The  session  appointed  for  JiQy  is  for  one 

the  Supr^ne  Court  in  thi«  dq^vtment.     IQ  day  otnty^  and  Court  meets  at  2  P.  v.,  on  ibat 

case  of  the  death  or  insolvency  of  either  of  the  day,   for  handing  down  decisions,   admission 

sureties,   the  official  examiner  of   title  must  of  attorneys,  and  the  hearing  of  original  mo- 

forthwith  file  a  new  bond  with  new  sureties  tions  in  this  Court.    No  argument  of  an  appeal 

fully  complying  with  said  rule.    Each  applicant  will  be  heard  on  that  day. 

for  a  license  as  an  official  examiner  of  title  must  Coimsel  will  be  heard  orally  on  motions  to 

also  produce  such  evidence  of  character  and  dismiss  appeals,  amend  decisions,  ete. 

as  to  his  stimding  in  rewd  to  financial  trans-  All  stipulations,  notes  of  issue,  and  motion 

actions  as  the  Appellate  Division  of  this  depart-  papers  must  be  properly  endorsed  on  the  back 

ment  may  reqiure.    (Adopted  May  27,  1909.)  for  filing. 

No  stipulation  reserving  any  of  the  first  fifty 

cases  on  the  general  calendar  beyond  the  first 

RULE  XVn  Friday  will  be  honored  except  by  order  of  the 

Court.    After  the  day  calendar  is  made  up — at 

CWeBaar- — ^A  new  calendar  will  be  made  3  o'clock  p.  m. — stipulations  in  any  case  are 

4                 up  for  the  January  Term.    Cases  not  upon  the  too  late.    The  cleA  has  then  no  power  to  leave 

^                pnnted  calendar  may  thet^eafter  be  noticed  a  number  ofiF. 

tor  amim^t  {or  any  day  of  the  t«tn,  and  may  No  ease  will  be  given  a  place  on  the  calendar 

be  added  to  the  calendar,  rft«r  the  prmted  until  the  original  record,  settled  by  the  trial 

reoorda  have  been  filed,  upon  filing  with  the  court,  has  been  filed  with  the  clerk. 

r                derk  a  note  of  usue  and  proof  K3i  service  of  xhe  full  number  of  cases  and  pdi^  (16) 

Mtiw  o£  argttm«it;  and  will  be  placed  upon  are  required,  without  which  appeals  may  not 

the  day  calendar  when  reached  m  their  re^ar  be  heard. 

Older;  but  no  ease  wiD  be  placed  upon  the  day  The  sixteen  printed  oopies  of  the  case  re- 

^                 calendar  until  the  briefs  have  been  filed,  with-  quired  hv  lUle  41  to  be  filed  with  the  derk, 

out  meial  order  ci  the  court.    (In  effect  Jan.  1,  must  be  bound  in  lif^t^colored  (not  dark)  paper. 

^^1^')  The  oounty   clerk's  certificate,   or   wairer 

thereof  under  section  3301  of  the  Code  d  Civil 
RULE  XVm  Procedure,  is  a  neeessary  part  of  the  printed 
*  case  on  ai^)eal. 
Diamteal  of  a|meal:  failure  to  serve  case. —  Connsel  whose  names  appear  in  the  calendar 
After  an  appeal  has  oeen  taken  to  this  coiut  will  be  notified  hv  telegram  ooUeet,  when  case 
flie  appeal  may  be  dismissed  on  motion  upon  is  on  day  calenaar,  unless  otherwise  desired, 
notice  of  three  days  for  failure  by  appellant  Every  exhibit  nreaented  to  the  Court  must 
to  make,  or  serve,  his  proposed  case,  or  to  be  plainly  marked  with  the  address  of  eoiunsel 
procure  the  settlement  thereof,  or  to  print,  presenting  the  same,  as  well  as  the  title  of  the 
serve  and  file  the  record,  or  to  serve  and  file  cause,  in  order  to  ensure  its  return, 
his  points,  or  for  any  other  unreasonable  deli^  Decisions  of  the  Court  are  handed  on  Wednee- 
upon  his  part  in  prosecuting  the  appeal.  If  days  at  2  p.  m.  when  the  Court  is  in  session, 
the  respondent  fails  to  serve  or  file  his  points  and  on  the  Tuesday  appointed  in  Julv. 
within  the  time  allowed  therefor,  the  appellant  Attorneys  desiring  to  be  notified  by  tele- 
may  serve  upon  respondent  a  written  demand  gram  collect,  of  any  decision  should  so  request 
that  the  respondent  file  and  serve  his  points,  the  clerk. 

and  upon  filing  proof  of  service  of  such  demand  Remittiturs  are  sent  on  the  day  the  de- 

and  showing  that  three  days  have  elapsed  since  cision  is  made,  or  the  day  following,  to  the 

such  service,  and  that  the  respondent  has  not  county  clerk  of  the  county  in  which  the  appeal 

served  and  filed  his  brief,  the  case  may  be  arises,    except    in    appeals   from    Surrogate's 

placed  upon  the  day  calendar  when  reached  Cour^  when  they  are  sent  to  the  derk  of  the 

m  its  regular  order,  and  the  respondent  shall  Surrogate's  Court. 

not  be  heard  upon  the  argument  of  the  appeal  Request  for  copies  of  opinions  should  be 

except  by  leave  of  the  Court.    (In  dfect  Jan.  1,  addr^sed  to  the  clerk  of  the  Justice  writing 

1916.)  the  opinion. 

tm 


RULES  OF  SUPREME  COURT 

FIRST  JUDICIAL  DISTRICT  IN  NEW  YORK  COUNTY— TRIAL  TERM 

RXTLES   FOB  THE  REGULATION  OF  THE  TbIAL   TbBMB  OF  THE   SUPREME  CoXTBT  IN  THE    FIB8T 

Judicial  District  in  New  York  County  and  to  Regulate  the  Calendar  Practicb 

T^REIN 

Rule  1.  General  Calendars.  '^^^  Terms,  as  the  case  may  require  upon  two 
Rule  2.  Reserved  causes;  motions  in  respect  to  ^V^*  ^^^^t^^  ^,  ^^^  placing  such  a  cMiae 
calendar  upon  the  Trial  Calendar  or  upon  a  Day  CaJh 
Rule3.  Preferred  causes.  endar,  as  the  court  may  direct. 
Rule  4.  Trial  Terms;  number  of;  time  of  hold-  Annually,  durmg  the  month  of  June,  or  at 
ing;  time  of  opening;  what  causes  ^p'?   other  time   or  times  as  the  Appellate 
tried  at,  respectively.  Division  in  the  First  Department  may  direct. 
Rule  5  Special  Issues  ^  <^  ^^^^  ^  made  of  all  causes  on  eadi  of  the 
Rule  e!  Special  Calendar;  Short  Casue  Calendar.  ^?eral   Calendars    mark«i    "rwerved    gen- 
Rule?.  Day    Calendars— Friday    Calendars.  erally"  or  "stayed"  or  "jury  disaoeed'^  or 
Rules.  Fines  imposed  on  delinquent  jurors.  '  JU«>r  withdraw."    The  Part  In  which  such 

call  shall  be  made  and  the  justice  to  make  the 

RULE  I  ^^^ .  ^'^^  ^6  designated  by  the  Appelate 

_          ...          r«,         ,     ^        ,  .  Division,  and  said  justioe  shall  have  power  to 

General  e«lend«XB.~The  calendar  <rf  issues  adjourn  the  call  from  day  to  day  until  it  is 

of  fact  to  be  tried  by  jury  in  New  York  County  completed.    A  list  of  the  causes  to  be  so  caUed 

shall  consist  of  two  separate  calendars,  known  ghall  be  published  in  the  Law  Journal  at  least 

respeoUvely  as  General  Calendar  No.   1  and  gf^t  days  before  the  call. 

General  Calendar  No.  2,  which  diall  be  made  Yi,  upon  such  call,  it  i^all  appear  that  the 

up  from  time  to  time  as  ordered  by  the  Ap-  plaintiff  has  unreasonably  neglected  to  proceed 

pellate  Division  of  the  Supreme  Court  m  the  Jn  the  action  or  that  younger  issues  have  been 

First  Department,  and  these  calendars  shall  tried  in  thdr  regular  order,  the  defendant  or 

riemam  for  the  successive  Trial  Terms  cf  the  one  or  more  defoidants  in  the  action  may 

court  until  new  calendars  are  prepared.    There  move  to  dismiss  the  complaint  as  piovided  for 

shaU  be  placed  upon  Calendar  No.  1  all  tort  in  Rule  36  of  the  General  Rules  of  Practice, 

actions,  except  actions  m  ejectment  and  replevm  provided  notice  of  motion  to  that  effect  and 

and  to  recover  damages  for  the  conyeision  of  any  affidavits  or  exhibits  be  served  upon  the 

personal  property,  and  upon  Calendar  No.  2  plaintiff  five  days  before  such  call.    Upon  such 

all  actions  not  on  Calendar  No.  1.    A  note  of  motion,   the  court  may  make  an  order  dis- 


on  which  the  cause  is  to  be  placed,  as  above  may  place  the  cause  at  the  foot  of  the  appro- 
provided,  and  the  clerk  shall  not  receive  a  note  priate  Ready  Calendar,  or  otherwise  dispose 
of  issue  unless  it  comphes  with  this  provision,  of  it  as  justice  may  require  and  on  such  terms 
New  causes  that  have  been  regularly  noticed  as  may  be  just.  If  upon  such  call  any  party  to 
for  trial  and  a  note  of  issue  duly  filed  after  the  a  cause  in  which  no  such  motion  is  made  shall 
making  up  of  the  General  Calendars  shall  be  answer  ready,  or  shall  have  theretofore  filed 
put  at  the  foot  of  the  proper  calendar,  according  with  the  calendar  clerk  a  notice  so  stating,  the 
to  date  of  issue.  A  cause  on  either  of  said  cause  shall  thereupon  be  marked  ready  for 
General  Calendars  may  be  reserved  generally  trial  and  placed  at  the  foot  of  the  appropriate 
and  so  marked  by  the  clerk  at  any  time  if  the  Ready  Calendar  unless  otherwise  dmcted  by 
parties  file  a  consent  to  that  effect.  All  motions  the  court.  If ,  however,  upon  such  call  none  of 
or  applications  in  regard  to  the  calendars,  the  parties  to  the  cause  appears  or  answ^s 
except  as  provided  by  Rules  3,  5^  6  and  7,  must  ready  or  files  notice  as  aforesaid,  then  the 
be  heard  by  or  raade  to  the  justice  holding  game  shall  be  stricken  from  the  General  Cal- 
Part  III  in  regard  to  Calendar  No.  l,and  the  endar  and  subsequently  restored  only  up^« 
justice  holding  Part  XIV  in  r^ard  to  Calendar  service  of  a  new  notice  of  trial  and  filmg  oj 
No.  2.    (Am.  July  8,  1916,  and  May  31,  1919.)  new  note  of  issue,  whereupon  it  shall  be  plac 

"DTTTi?  TT  upon  the  appropriate  General  Calendar  ac 

RULE  n  the  date  when  restored  and  not  as  of  the  d 

Reserved    causes;    motions    in    respect    to  of  origin^  issue.    (Am.  July  8,  1916,  in  eff 

calendar. — Causes  marked  reserved  generally,  Sept.  1,  1916.) 

if  younger  issues  have  been  reached  in  regular  RULE  ITT 
order,  and  causes  in  which  new  trials  have  been 

ordered,   may  be  placed  on  the  appropriate  Preferred  causes. — A  party  claiming  to 

Ready  Calendar  on  filing  a  consent  with  the  entitled  to  a  preference  under  section  791 

calendar  clerk;  or  a  party  may  apply  to  the  the  Code  of  Civil  Procedure  may  apply  then 

justice  holding  either  Part  III  or  AlV  of  the  to  the  Court  at  Part  II,  in  the  manner  ' 

lSi4 


FIRST  JUDICIAL  DISTRICT  N.  Y.  COUNTY— TRIAL  TERM        Rule  IV-VI 

scribed  by  section  793.    If  the  application  for  of  the  Code  of  Civil  Procedure,  shall  be  placed 

a  preference  be  granted,  the  court  shall  direct  upon  Calendar  No.  2  in  the  order  of  filing  with 

the  cause  to  be  placed  upon  an  appropriate  the  calendar  clerk  of  the  order,  directing  the 

Dav  Calendar  for  a  day  certain  for  trial,  and  cause  to  be  so  placed  or  of  the  order  or  direction 

called  alter  the  causes  then  upon  such  Day  for  the  trial  by  jury  or  of  the  order  stating  the 

Calendar  marked  ready.    If  the  party  who  has  issues  or  questions  of  fact  to  be  tried  by  jury, 

moved  for  the  pr^erence  shall  not  be  read^  (Am.  Octob^  16,  1916.) 
to  proceed  with  Uie  trial  when  the  cause  is 

called  for  trial,  the  court,  in  its  discretion,  may  ItULB  VI 

^r^tJ!^ ^^TvS^ir^iTL^rT^^.  SP«W  cilendar;  short  cause  ealendar.- 

S^m^22Jil  W.„,S^L^hS^l.  5i™  ^  SubTT    In  im  akion  wherein  the  plaintiff 

daaaaul  or  mquest,  or  otherwise  dispose  oi  ^^^  ^  ^^^^  ^  ^^  ^^  Uquidated  aemMid 

^'rS^ciToldi^pISm  and  XIV  in  "•«»  %*«»<*  ^l<^  «»>««»«<«»  for  the  pay- 

cha^e  if  Cal«uia«  ^«,.  1  and2,  r^pectively.  ^^  %  'r^A^J^^.'  «S'  u^  a 

may,  on  application  of  any  party  to  a  cause  n«5otiable  instrum^t,  or  foV^^  8ol™and 

brought  by  or  aeainst  »  receiver  of  a  corpora-  j^ired    ^altartv  mav    SaT the  cause 

tion  and  on  five  Says' notice  to  the  other  party,  ?„  iSl^  .S.~5  „Z^  ♦KT^n^fi  o^k^^ 

direct  that  such  c^use  be  granted  a  pnthmik  ^J^„  fc^nT-  f^  rtT^SSLn,?^^' 

over  older  issues  and  plSed  on  tte  Ready  SSfvS!tl.^r.»Wt^HLp«rfS?ft?r^n'^^ 

Calendar  or  on  a  Day  Calendar  for  trial,  as  ft  ^^„^^  '^  ^^itX^Jfc^U^Z 

Sir ^^s  sas?"  ijs%f,  Sift  St '-^^  ^  -^  ^^is^ 

v/v«c  w  v^Avi*  xAuvuuuAv.    v-rviu.  oKxij  o,  iWAv.y  geejjg  ^  recover  upon  an  account  stated^  or 

i>TTT  v  TV  ^^^  wages,  salary  or  comi>ensation  for  services, 

RuLB  IV  or  upon  a  policy  of  insurance,  or  for  rent  or 

Trial  tenns;  number  of;  tfane  of  holding;  Wre  of  real  or  personal  property,  or  for  money 

tfane  of  opening;  what  causes  tried  at,  respect-  ^^^  and  received,  or  for  money  loaned,  or  on  a 

ively.— There  shall  be  twenty  Trial  Terms  of  statute  where  the  sum  sought  to  be  recovered 

the  Supreme  Court,  to  be  known  respectively  »  a  sum  of  money  pthor  than  a  penalty,  or  on 

as  Trial  Terms,  Part  I  to  XX,  inclusive.   Each  a  guaianty,  the  plamtiff  may,  at  the  first  term 

of  said  terms  shall  commence  on  ^e  first  at  which  the  cause  shall  have  been  placed 

Monday  of  January,  February,  March,  April,  up<>n  the  General  Calendar,  up<m  five  days' 

May,  June,  October,  November  and  December  i^otice  to  the  defendant,  and  upon  competent 

in  each  year,  and  shall  continue  to  and  until  P^o^  "^y  affidavit  of  the  facts  upon  which  the 

the  Friday  preceding  the  first  Monday  of  the  f^Vf?  o^^^^'o?  ^  based,  apply  to  the  justice 

following  term,   or  until  the  term  shaU  be  holding  Part  II  for  an  order  idadnp  said  csuse 

adjourned  without  day.  ^P^  ^  Special  Calendar  for  trial.     Copito 

The  Trial  Terms  shall  open  at  10  a.  m.  on  of  the  affidavits  and  exhibits,  if  any,  upon 

each  trial  day  during  the  term  and  shall  con-  which  the  application  is  based,  must  be  served 

tinue  in  session  until  4:30  P.  M.    Part  I  shall  with  Uie  notice  of  the  application.     If  upon 

be  the  Criminal  Term  of  the  Supreme  Coigrt,  the  affidavits  so  submitted  and  the  affidavits 

and  shall  be  held  in  the  Criminal  Court  Building  o^  the  opposing  party  the  court  shaU  be  sajtis- 

or  in  the  County  Court  House  in  the  County  fi«i  that  there  is  no  substantial  defense  to  the 

of  New  York.    Part  II  shall  be  the  Trial  Term  acUon,  or  that  the  answer  was  not  mterposed 

for  the  disposition  of  the  Special  Calendar  ^  good  faith,  or  was  interposed  for  the  purpose 

under  Rule  6.    In  Parts  III  to  XIII,  inclusive,  of  delay,  the  court  may  plaoe  the  cause  upon 

shall  be  tried  causes  from  General  Calendar  the  Special  Calendar  m  Part  II,    The  court 

No.   1.     In  Parts  XIV  to  XVIII,  inclusive,  niay,  m  its  discreUpn,  grant  or  deny  the  ap- 

shaU  be  tried  causes  from  General  Calendar  phcation,  with  or  without  costs,  or  upon  terms. 

No.  2.    In  Parts  XIX  and  XX  shall  be  tried  ««»  as  admittmg  facts  not  actually  contro- 

such  causes  from  General  Calendars  Nos.  1  verted,  consenting  to  the  examination  before 

and  2  as  shall  from  time  to  time  be  ordered  by  trial  of  a  party  or  witnesses,  pjroducing  books, 

the  Appellate  Division,   or  as  may  be  sent  papers  or  documents  or  givmg  security    to 

from  other  Parts.     (Am.  1913,  1914;  July  8,  secure  the  plamtiff  m  the  event  of  fiinal  judg- 

1916.)  ment  being  m  his  favor.     The  papers  upon 

which  such  application  shall  be  maae  and  the 

RULE  V  answering  affidavits,  if  any,  must  be  filed  with 

the  Calendar  Clerk  before  twelve  o'elodc  noon 

^>ecial  issues. — ^AU  ouestions  of  fact  ordered  of  the  day  for  which  the  applicatien  is  noticed, 

or  directed  to  be  tried  d^  a  jury,  all  issues  and  and  no  oral  argument  will  be  hcArd  upon  such 

(questions  of  fact  in  special  proceedings,  and  all  application^  umess  so  ordered  by  the  justice 

issues  and  questions  of  fact  which  have  been  holding  Part  II. 

stated  for  trial  in  pursuance  of  sections  970  Suba.  3.    In  an  action  on  contract,  express 

and  971  of  the  Code  of  Civil  Procedure,  and  all  or  implied,  other  tlum  a  contract  to  marry, 

controverted  questions  of  fact  of  which  any  either  party  may  apply  in  Part  II  on  two  dayr 

party  has  a  constitutional  right  of  trial  by  notice  to  the  adverse  part>^  for  an  order  placing 

jury,  and  in  any  proceedings  for  the  probate  the  cause  upon  the  SpecinJ  Calendar.     Upon 

of  a  will  in  which  any  controverted  questions  such  application,  if  it  appears  by  afEdavit  and 

of  fact  arise  which  a  Surrogate  of  the  County  the  pleadings  to  the  satisfaction  of  the  justice 

of  New  York  shall  direct  to  be  tried  at  a  Trial  holding  Part  II  that  the  triaJ  of  the  action  will 

Term  of  the  Supreme  Court  to  be  held  within  not  occupy  more  than  two  hours,  and  that  no 

the  County  of  New  York  under  section  2538  good  reason  exists  why  the  action  should  not 


Rule  VII  SUPREME  COURT  RULES 

be  promptly  tried,  he  mav  direct  the  cause  to  enough  to  oceupy  it  during  court  houn,  cauBee 

be  placed  upon  the  Special  Calendar  in  Part  U,  from  either  Parts  III  or  XIV  only  shall  be 

and  the  cause  shall  thereupon  be  disposed  of  sent  to  it  for  trial.     All  orders  rdating  to  the 

in  its  regular  order  on  such  calendar.     The  calendars  and  all  notes  of  issue  of  causes  to  be 

papers  upon  which  the  application  is  "made  placed  upon  the  calendars  shall  be  ffied  with 

and  the  answmng  affidavits,  if  any,  must  be  the  calendaar  cl^k. 

filed  with  the  caloidar  clerk  berore  twelve        The    calendar    derk    shall    make    up  two 

o'clock  noon  of  the  day  for  which  the  applici^  calendars  of  causes  from  the  General  Calendars 

tion  is  noticed,  and  no  oral  argument  will  be  for  trial  at  TVial  Term  for  Friday  of  each  week, 

heard  upon  such  ^plications  luless  ordered  unless  /mother  day  is  en)ecia]lv  fixed  by  the 

by  the  justice  holding  Part  II.  justices  holding  Parts  III  anci  XIV.     These 

Subd.  4.    All  causes  and  all  questions,  and  calendars  shall  be  published  at  least  two  days 

issues  of  fact  ordered  on  the  Special  Calendar  before  the  Friday  or  other  day  wMch  may  be 

shall  be  placed  thereon  in  the  order  of  filing  fixed  by  the  court. 

with  the  calendar  clerk  of  the  order  directing  Causes  on  these  catendan  will  be  deemed 
the  cause  to  be  so  placed,  and  shall  be  called  '^ready"  for  assignment  to  the  Day  Calendara 
and  tried  in  that  order,  unless  postponed  for  and  assigned  for  trial  m  their  order  unless  ad- 
good  cause  shown  by  affidavit  to  the  satis-  joumed  as  hereinafter  provided, 
faction  of  the  justice  holding  Part  II.  If  the  Attorneys  may  before  Friday,  11  A.  M.,  file 
trial  of  any  cause  which  is  placed  upon  the  with  the  calendar  clerk  stipulations  reserving 
Special  Calendar  upon  the  ground  that  it  will  the  cause  generally  or  postponing  it  to  some 
not  occupy  more  than  two  hours  shall  never-  future  Friday  Calendar,  provided  the  cause 
theless  actually  occupy  more  than  that  time,  has  not  appeared  more  than  twice  upon  the 
the  court  niay,  in  its  discretion,  stop  the  trial  Friday  Csdendar. 

and  send,  the  cause  to  the  foot  of  the  appro-        in  causes  where  stipulations  are  not  filed  as 

pri^  General  Calendar.    K  at  any  time  there  above  set  forth  attorneys  seeking  postpone- 

shan  be  more  causes  upon  the  Special  C^eiKlw:  ments   must   serve 'affi^vita   showing   cause 

Uian  can  be  prwnptiy  tried  and  disposed  of  in  puimwat  to  this  rale  uwa  the  oraosing  at- 

Part  II  the  justice  holding  said  part  may  send  tomeys  on  the  date  of  lart  publicationWore 

said  caus^,  or  any  of  them,  to  Part  X^,  where  lo  A.  M.,  and  file  a  copy  thereof,  with  proof  oi 

they  shall  be  placed  upon  the  Day  Calendar  service,  with  the  calendar  clerk  before  11  A.  M. 

and  tried  and  disposed  of  m  like  manner  as  the  Answering  affidavits  or  memoraada  may  be 

oOier  causes  on  the  Day  Calendar  in  that  part,  filed  with  the  calendar  derk  before  1  pTm. 
(Former  Rule  V,  renumbered  and  am.  October        when  a  cause  appean  for  the  third  time  on 

16,  1916.)  either  of  these  calendars  it  must  when  reachep 

VTTTV  VTT  be  marked  ready  to  00  to  the  foot  of  the  General 

MJJLS  vn  Calendar,  unless  it  should  be  made  to  appear 

Day     Cal«idcfs--Fdday     Calendars. — ^The  ^I  affidavit  to  the  satisfaction  of  the  eourt 

calendar  clerk  shall  make  up  a  separate  Day  ^^^t  the  cause  should  be  further  adjourned,  in 

Calendar  for  each  day  of  the  term  of  the  causes  ^l^ch  case  it  «lwll  be  adjourned  to  such  time 

from  Calendars  Nos.  1  and  2  set  down  for  trial  «•  the  court  shaU  fix,  and  wi^  the  oaujw  is 

for  Uiat  day  and  as  many  ready  causes  as  the  ^f^  ca*l«d  the  same  njust  be  aawE^  for 

justices  holding  T>ial  Tenn,  Parts  III  and  XIV,  ^HSi/*  «<>  ^  ^^^  («>*  ?^  ^'^  General  GalendM-. 
may  direct.  when  a  cause  has  thus  been  marked  ready 

The  Day  Dalendar  of  causes  from  General  J?  ei^er  of  the  calendars  aod  apneae  l^x>n  the 

Calendar  No.  1  shall  be  called  in  Trial  Term,  p»y  Calendar,  it  must  be  tried  or  go  to  the 

Part  III  Room,  at  10  A.  M.,  and  causes  thereon  [oot  ^  the  General  Calendar  unless  it  a|^>eais 

assigned  to  Parts  III,  IV,  V,  VI,  VII,  VIII,  by  affidavit  to  the  satisfaction  of  the  justice 

IX,  X,  XI,  XII  and  XIII  for  trial  unless  other-  callJ?«  the  Day  Calendar  that  m  consequence 

wise  ordered  by  the  justices  of  the  Appdlate  o^  the  happemng  of  an  eyoit  smce  the  cause 

Division  ^^  marked  ready  for  trial  the  trial  cannot, 

The  bay  Calendar  of  causes  from  General  with  justice  to  one  of  the  parties,  proceed. 

Calendar  No.  2  shall  be  caUed  a  Trial  Term,  The  court  mav  then  direct  the  cause  to  be  set 

Part  XIV  Room,  at  10  A.  M.,  and  causes  ?<J7»  /or  trial  on  another  day  m  the  same  or 

thereon   assigned  to  Parts  XIV,   XV,   XVI,  following  week  of  the  tenn  or  place  the  cause 

XVII   and  XVIII  for  trial  unless  otherwise  on  a  Friday  Calendar.    If  it  shall  appear  by 

ordered  by  the  justices  of  the  Appellate  Di-  affidavit  to  the  satisfaction  of  the  court  that 

vision.  counsel  who  is  to  try  any  cause  upon  a  Day 

No  application  to  postpone  the  trial  of  a  Calendar  expects  to  argue  a  cause  upon   a 

cause  shall  in  any  case  be  entertained  after  Day  Calendar  of  the  Supreme  Court  of  the 

such  cause  has  been  sent  to  a  part  for  trial,  United  States,  or  the  Court  of  Appeals  of  t»*« 

except  by  order  of  the  justice  holding  the  part  State  of  New  York,  or  the  United  States  Circi 

from  which  it  was  sent  for  «)od  cause  shown  Court  of  Appeals,  or  any  Appellate  Divisif 

to  him  by  affidavit,  but  sudi  cause  shall  re-  of  the  Supreme  Court,  or  is  actually  engag 

main  in  the  part  to  which  it  has  been  sent  for  in  the  trial  of  a  cause  in  a  federal  or  state  cot 

trial  until  finally  disposed  of.  of  record,  except  the  Municipal  Court,  sittL 

When  a  cause  has  been  tried  and  the  jury  in  the  County  of  New  York,   Bronx,  King 

disagreed,  or  a  juror  has  been  withdrawn,  or  Queens,  Nassau  or  Richmond,  the  cause  At 

the  verdict  set  aside,  or  for  any  reason  tnere  be  adjourned  until  such  argument  or  trial 

has  been  a  mistrial,  the  cause  may  be  restored  concluded,  unless  the  trial  in  which  the  coun< 

to  a  Friday  CaJendar  or  to  the  Day  Calendar  is  engaged  is  likely  to  be  protracted.     Bu^ 

by  the  justice  holding  the  part  from  which  it  cause  on  the  Day  Calendsir  shall  not  be 

was  sent  for  trial.  joumed   on    account   of   the   engagement 

In  case  a  IVial  Term  shall  not  have  business  counsel  for  more  than  three  days  except 


FIRST  JUDICIAL  DISTRICT,  N.  Y.  COUNTY— SPECIAL  TERM    Rules  VIII,  IX,  I-ni 

the  Qourt  or  Jijpon  the  eoDflent  of  all  the  p^rtieB  DivisioB  or  the  Appellate  Term,  or  baa  been 

to  the  cause.    Not  more  than  two  causes  shall  aeskvied  to  hold  Special  Term,  or  is  absent  or 

be  held  ready  on  one  Day  Calendar  for  one  unable  for  any  reason  to  hear  or  determine 

counsel  in  addition  to  the  cause  in  which  he  is  the  loaUer,  the  order  directing  the  delinquent 

engaged,  unless  otherwise  ord»^  by  the  court,  iuror  to  show  cause  m  such  eaae  must  be  granted 

In  any  such  case  the  counsel  who  is  to  try  the  by  and  made  returnable  before  and  heard  and 

causes  must  be  designated  on  the  call  of  the  determined  by  the  justice  assigned  to  YiM 

Dav  Calendar.    (Am.  May  2  and  Oct.  16,  1916,  Part  III  upon  sueh  day  of  the  term  and  at 

and  May  31,  1919.)  such  time  aa  he  shaU  designate.     (Adopted 

March  2,   1916;  am.  July  8,   1916;  in  effect 

RULE  Vm  September  1,  1916.) 

Fines  imposed  on  deUnqnent  jurors. — ^An 
order  directing  a  delinquent  juror  to  show 
cause  why  the  payment  of  a  fine  should  not  be 
enforced  must,  be  granted  by  and  made  re- 
turnable before  the  justice  by  whom  said  fine  is 
imposed  and  made  returnable  at  the  Trial  Term 
to  which  said  justice  is  assigned  upon  such  day 
and  at  such  tune  as  he  shall  designate. 

Where  a  justice  by  whom  a  fine  was  imposed 
has  cessed  to  be  a  member  of  the  court,  or  has 
been  aesignated  as  a  member  of  the  Appellate 


RULBIX 

Accounts  of  trustees. — ^In  all  actions  or 
proceedings  broui^t  in  the  Supreme  Court 
involving  an  accounting  of  a  testamentary 
trustee  or  a  trustee  under  a  deed,  notice  of  such 
action  or  proceeding  must  be  given  to  the  State 
Comptroller  befoie  a  judgment  or  cider  is 
made  passing  the  accounts  of  such  trustees. 
(Adopted  May  19,  1916;  am.  July  8,  1916, 
in  effect  Sept.  1,  1916.) 


RULES  OF  SUPREME  COURT— FIRST  JUDICIAL  DISTRICT- 
SPECIAL  TERM 

RUUIS  *OB  TBB  ReOUIATION  OT  IVE  SPECIAL  TeRMS  OF    THE  SuPBf  ME    CoURT  IN*  THE    FiRST 

JimiciAL  Disnacr  and  Estafubriko  the  Calbndab  Practice  Therein 


RUUD  I 


oeeding  had  before  a  releree,  or  for  a  final 


Cni^ui  T«»M  «*v»  K«.«4.<r  i;^ir.f««i  «n«^^—  judgment  in  an  action  for  divorce  under  se^v- 

commenee  on  the  fest  Monday  of  each  mon«j  ^  ^^j^     tkene'a  r«)ort  «k1  forfinal  judg- 

and  to  continue  until  the  fnday  preceding  the  nrrjr":_  IZZ^ I^I^ZLIm^  LT^iJaT^w, 

firat  Monday  of  the  Bucceedin/  mootVwhich  P^*  if,*"  ^*?J?'  P^55w*  *         k.^ 

tem  shaU  be  bdd  evoy  daTeLpffiirfa^  wjie  of  f «*  has  been  toed  Iw  a  jotyotlv* 

K^aS  kgal  h^davi'  ^fcSa  j^SSnT^iSS  SdS^ia  ntSiSS!  ^uS 

ha.beendiaM.of.    TT.i8&«daITemiAS  ?f  !2!L5i!?!^.2:S^^.l"52^i.S  1S".S^±^ 
be  known  as  Special  Term,  Fart  I. 


to  condemn  real  eetate  for  public  iwe,  motions 
for  jud^nent  upon  the  pleadkn  under  aeetion 
M7  of  the  Code  of  Civu  Prooedure,  tiial  of  an 
iflBue  of  law,  brought  on  and  tried  by  the  court 
aa  a  oonteeted  motion  under  section  976  of  the 
Code  of  Civil  Procedure,  may  be  noticed  for 


KXJIB  n 

Motion  calandar;  notes  of  issue;  appearance 

of   coansel;   MpUcalfon   for  tnal   judgiaant; ,            _ 

motioii  for  juannent  on  pleadings.— Motions  sad  made  at  Part  I  of  the  Spoi^  Term  for 

may  be  nbtioea  for  sny  day  during  the  term,  the  hearing  of  li^ated  motions  upon  any  day 

The  clerk  of  Special  Term,  Part  I,  riiali  make  of  the  July,  Aupjst  and  September  tenns,  or 

up  a  calendM*  for  each  day.   The  order  to  show  at  any  other  time  when  Part  III  of  the  Special 

cause  or  notice  of  motion,  with  proof  of  service  Tenn  is  not  in  session.    The  iustice  sasigned 

thereof,  must  be  filed  with  the  clerk  before  to  Part  I  of  the  Spe^  Term,  if  he  does  not 

the  date  on  which  the  motion  is  noticed  to  be  deem  it  important  that  such  application  should 


heard,  except  where  an  order  to  show  cause  is 
granted  letumable  in  less  than  two  days, 
when  the  dfdc  at  any  time  before  the  day  for 
hearing  may  place  the  motion  on  the  calendar, 
or  the  lustioe  assigned  to  said  part  of  the  court 
may  place  the  motion  on  the  calendar  on  the 
day  upon  which  the  order  to  show  cause  is 
returnable.    This  calendar  will  be  called  at  the 


be  heard  during  the  time  wh^  Part  III  is  not 
in  session,  may  adjourn  the  same  to  the  next 
term  of  Special  Term.  Part  III.  (Am.  1914, 
in  effect  Feb.  1,  1914.) 

RULE  ni 

Proof  required  in  asaignmant  cases  or  di»- 

opening  of  the  court  and  no  motion  will  be  solution  proceedings. — In  ail  actions  or  pro- 
heard  that  is  not  upon  the  calendar.  On  the  ceedings  in  which  the  account,  of  an  assignee 
hearing  of  a  motion  upon  such  calendar  but  for  the  benefit  of  creditors  or  of  a  receiver  sp- 
one  counsel  on  each  aide  will  be  heard,  and  not  pointed  in  an  action  or  in  a  proceeding  for  the 
more  than  fifteen  minutes  will  be  allowed  to  dissolution  of  a  corporation,  are  presented  for 
each  counsel^  unless  the  court  shall  otherwise  settlement  or  to  be  passed  upon  by  the  Court, 
order.  Application  for  final  judgment  where  a  notice  or  a  copy  of  an  advertisement,  re- 
an  interlocutory  judgment  has  been  entered  quiring  the  creditors  to  present  their  claims  to 
and  an  account  has  been  taken,  or  other  pro-  a  referee,  must  be  mailed  to  each  cieditor  whose 

iai7 


INDEX 

Substitution.  Balfr 

attorney 56- 

tummoxis. 

I.  Form  and  requisites. 

form  of  summons 4S 

matrimonial  actions,  notice  required  to  be  served  with  summons  where  complaint  not  per- 
sonally served , 47 

notice  with  summons  demanding  money  judgment,  ssrvioe  with  summons  where  eom- 

plaint  not  served 45 

requisites  generally 4& 

subscription 45 

supplemental  summons,  form  of 48- 

II.  Personal  service. 

admission  of  service 52 

who  may  make 53 

III.  Substituted  service. 

order  and  papers  on  which  granted,  filing 49 

time  to  be  made  after  order  granted 49 

when  service  deemed  complete 49 

IV.  Service  without  State. 

notice  to  be  served  with  summons 52 

notice  in  action  affecting  real  property 52 

papers  to  be  filed 52" 

time  when  service  complete. . , 51 

time  within  which  service  must  be  made  after  order  granted 51 

V.  Service  by  publication. 

alien  enemy  property  custodian,  service  on  where  defendant  alien  enemy 50 

newspaper  in  which  publication  may  be  made 50 

notice  to  be  published  with  summons 52 

in  action  affecting  real  property 52 

number  of  publications 60 

order,  requisite 60 

'     papers  to  be  filed 52 

postoffice,  depositing  copy  of  summons,  complaint  and  order  and  notice  required  by  rule 

52  directed  to  defendant 50 

time  within  which  first  publication  must  be  made  after  order  granted 51 

when  service  complete 51 

VI.  Proof  of  service. 

affidavit  of  service,  requisite 53 

where  copy  of  complaint  not  served  or  summons  and  complaint  scnred  without  stale. .  53 

to  state  age  of  person  serving 53 

certificate  of  sheriff 58 

deposit  in  postoffice 53 

examination  in  court  of  person  making  service  in  matrimonial  action 53 

matrimonial  action,  affidavit  of  service  in 53 

where  copy  of  complaint  not  served  or  summons  and  complaint  served  out  of  state ...  53 

rules  regulating  proof  of  service 53 

service  by  publication 53 

service  without  state 53 

certificate  that  person  making  affidavit  was  qualified 53 

time  and  place  of  sendee,  stating  in  certificate,  admission  or  affidavit 53 

8urrQC»t«'g  court. 

applicability  of  rules  of  Civil  Practice  Act  to  proceedings  in 3 

foreclosure,  when  surplus  money  to  be  paid  into  surrogate's  court 264 


Time.  ^ 

answer,  service  of  answer  to  amended  pleading 101 

arrest,  time  to  make  application  to  vacate  order,  reduce  bail  or  increase  security '^ 

time  within  which  defendants  may  apply  to  vacate  order 

bill  of  exceptions,  service i 

change  of  place  of  trial,  service  of  notice  after  demand 

depositions,  service  of  intenogatoties  and  eross-interrogatories 

service  of  notice  of  taking  testimony 

extension  of  time,  additional  extension  of  time  to  plead,  notice  of  application  required 

affidavit  of  merits  on  application  for  extension  of  time  to  answer  or  r^ly 

affidavit  to  be  served  with  order  of  extension 

notice  of  motion  addressed  to  pleading 

notice  required  on  application  to  extend  time  to  answer  in  action  on  promissory  note,  etc. . 

motion  addressed  to  pleading,  time  to  notice 

motions,  service  of  notice 

time  within  which  affidavit  in  reply  to  answering  affidavits  must  be  served 

19M 


RULES  OF  CIVIL  PRACTICE 
Time — Continued.  Rale 

objection  to  fafluie  to  endorse  or  subscribe  papers,  time  within  which  to  raiae 12 

to  legibility,  etc.,  of  jiapers,  time  within  which  to  raise 12 

reply,  time  within  which  motion  to  strike  out  for  insufficiency  must  be  made Ill 

summons,  time  when  first  publication  must  be  made 51 

time  when  summons  must  be  served  personally  without  state  after  order  granted 51 

time  within  which  substituted  service  must  be  made  after  order  granted 49 

Trial. 

I.  In  general. 

amendment  conforming  pleadings  to  proof 166 

of  defect  in  pleading 166 

of  pleadings  on  trial,  adjournment 166 

of  pleadings  on  trial,  terms 166 

closing  speeches 161 

conduct  of  counsel 161 

terms  at  which  issues  of  fact  triable 158 

dimniflsal  of  complaint  for  failure  to  bring  issue  of  fact  to  trial 156 

or  coimterdaim  for  failure  or  defect  in  proof,  when  denied 166 

examination  and  cross  examination  of  witness  by  one  counsel  only 161 

jurors,  excluding  during  argument  of  motion  for  non-9uit,  etc., 164 

opening  case , 161 

stay,  effect  of  order  containing  where  served  less  than  ten  days  before  beginning  of  term. .  .  165 

summing  up  by  one  counsel  only 161 

time 161 

II.  Bringing  on  trial. 

note  of  issue,  contents  and  filing 151 

notice  of  trial,  time  for  service 151 

papers  to  be  furnished  by  party  bringing  issue  to  trial 166 

pleadings  furnished  on  trial,  designating  parts  claimed  to  be  admitted  or  controverted ....  160 
III.  Place  of  trial. 

change  of  place,  demand,  requisite 146 

when  to  be  served 146 

effect  of  order  staying  proceedin^ps 145 

for  purposes  of  appeal,  place  deemed  unchanged  after  order 147 

order,  entry  of 147 

stay  of  proceeding 145 

time  within  which  notice  of  motion  to  change  place  must  be  served  after  demand ....  146 

change  of  place,  when  order  takes  effect 147 

court  house,  stipulation  for  trial  elsewhere 159 

place  where  papers  to  be  filed  where  place  of  trial  changed 15 

stay  of  proceedings  for  purpose  of  moving  to  change  place  of  trial 145 

stipulation  for  trial  elsewhere  than  at  court  house 159 

IV.  By  jury. 

closing  speeches 161 

discretionary,  notice  of  motion  for  settlement  of  issues  not  triable  of  right 157 

settlement  of  issues  for  trial 157 

time  within  which  notice  of  motion  must  be  given  for  settlement  of  issues  not  triable 

of  light 157 

notice  of  motion  for  settlement  of  issues  not  triable  of  right 157 

opening  case 161 

settlement  of  issues  for  trial  that  are  not  triable  of  right 157 

terms  at  which  issues  of  fact  triable -  158 

time  within  which  notice  of  motion  must  be  made  for  settlement  of  issues  not  triable 

of  right 157 

verdict,  entry 165 

Trust  companies. 

guardian  ad  litem  and  special  guardian,  right  to  appoint  as 40 

U 
Undertaking. 

I.  In  general. 

appellate  division,  duty  of  clerk  to  keep  books  in  which  to  record 7 

attorney  not  to  be  surety. 27 

duty  of  clerk  of  court  to  keep  books  in  which  to  be  entered 7 

failure  to  file  imdertaking,  vacating  proceedings  or  order 26 

II.  Form  and  sufficiency. 

acknowledgment 25 

affidavits  by  party  or  surety  to  accompany 25 

approval  by  court  or  judge 25 

execution  by  one  surety 25 

filing  with  clerk  of  court. 25 

ISSl 


INDEX 
Undertaking — Continued. 

II.  Fozm  and  sufficiency — Continued.  Rule 

joint  and  several  where  two  or  more  persons  execute 25 

requisites  and  form  in  action  or  proceeding ^ 26 

V 

Variance. 

amendment  of  pleading  to  conform  to  proof 166 

Verification. 

affidavit,  form 100 

fonn  where  made  by  person  other  than  party 100 

agent,  when  may  make  verification 90 

attorney,  when  may  make  verification 09 

bill  of  particulars • 116 

by  whom  made 99 

domestic  corporation 99 

foreign  corporation 99 

how  made 99 

officer,  in  actions  by  or  against  in  behalf  of  people 99 

people  of  state  party -99 

petition  for  appointment  6f  incompetent  person 287 

to  perpetuate  testimony  in  real  property  action 138 

state,  in  action  by  or  against 99 

two  or  more  parties  united  in  interest  and  pleading  together,  by  whom  made 99 

W 
Witnesses. 

examination,  manner  of  examination  by  counsel 161 

Women. 

slander,  necessity  for  alleging  and  proving  special  damages  in  action  for 97 

Writs. 

subscription  and  indorsement IS 


RULES  OF  APPELLATE  DIVISIONS 

RULES  OF  THE  APPELLATE  DIVISION,  FIRST  DEPARTMENT 

RULS  I  thereof  upon  the  attorney  for  the  respondent* 

^^  _  .„  together  with  a  notice  of  argument  of  the  appeal 

When  court  op«n8.--The  court  will  open  at  with  admission  or  proof  of  service;  and  the 

2  o'clock  and  continue  until  6  o'clock  m  the  clerk  shall  theieupon  place  the  appeal  upon 

afternoon,    unless    sooner    adjourned;    except  the  calendar  for  the  day  upon  which  such  ap- 

that  on  motion  days  the  court  will  open  at  peal  shall  have  been  noticed.     If  an  appeal 

10:30  o'clock  in  the  forenoon.    (Am.  Dec.  17,  ghall  have  been  noticed  for  argument  by  the 

19^-)  respondent,  and  the  appellant  or  other  party 

RULE  n  whose  duty  it  is  to  file  nineteen  copies  of  the 
Kuusr  u  papers  upon  which  the  appeal  is  to  be  heard,. 
Motion  days;  calendar;  ex  parte  busmess. —  printed  as  required  by  tne  General  Rules  of 
The  first  and  third  Fridays  succeeding  the  Practice,  shall  fail  to  file  the  same  at  least 
first  and  third  Mondays  of  each  month,  or  eight  days  before  the  day  for  which  such  ap- 
such  other  days  as  shall  be  designated  for  heaiv  p^  is  noticed,  the  opposite  party  may  move 
in^  appears  from  oiders  by  the  Appellate  upon  affidavit  and  upon  four  da^s'  notice  of 
Division,  shall  be  motion  days.  The.  clerk  will  motion  that  the  appeal  be  dismissed  or  that 
make  up  a  calendar  (or  each  motion  day  of  all  judgment  be  rendered  in  his  favor, 
motions  noticed  to  be  heard  on  that  day.  A  At  any  time  before  3  o'clock  of  the  day 
note  of  issue,  stating  the  nature  of  the  motion  preceding  the  day  upon  which  a  non-enimier- 
and  the  day  for  which  it  has  been  noticed,  must  ated  case  shall  have  been  noticed  for  argument,, 
be  filed  with  the  clerk  before  12  o'clock  noon  or  to  which  the  hearing  thereof  shall  have  been 
on  the  day  preceding  the  day  for  which  the  adjourned,  the  respective  counsel  may  file  a 
motion  is  noticed.  The  motion  calendar  will  written  consent  with  the  clerk  that  the  case- 
be  called  by  the  clerk  at  10  o'clock  on  each  may  be  set  down  for  a  subsequent  motion  day; 
motion  day,  when  all  motions  to  be  submitted  and  cases  set  down  will  be  added  to  the  calendar 
without  oral  argument  must  be  submitted,  of  that  day  at  the  foot  of  the  cases  remaining 
Where  a  motion  is  to  be  orally  argued  the  thereon  undisposed  of  without  further  notice, 
same  will  be  marked  ready  on  the  call  by  the  (Am.  1913.) 
clerk,  and  will  be  heard  by  the  Court  atl0:30. 
(Am.  Dec.  17,  1909.)  RULE  V 

RULS  ni  Calendar  of  enumerated  cases;  note  of  issue;. 

Appeals  from  orders;   time  allowed;  sub-  «*««;  ...disnussal;     preferred     causes.~The 

mS^^^^t^m  oXs  w^ll  be'heaS  ^^  "^^  "f^^  "P|^^^^  "^  enumerated 

MuoiMvu.    x^piyc^cuo  »*"*"  ^^Av*«D  TTM*  KTG     77^^  cascs  fifteeu  days  before  the  commencement 

""^  «P<«  ""ot'on  days.the  calendar  of  which  ^^  ^^    j  ^^  which^l  ooiWBt  of  the 

will  be  takoj  up  immediately  after  the  dis-  enumerated  cased  UMn  the  nrecedinT  calendar 

poffltion  of  the  motion  calendar.    On  the  aixu-  S^Sed  rtTto  ffi^ahSTbe^^^ 

ment  of  such  appeals  not  more  than  fifteen  ^"^^g^  dlall  hl^  be^  not^ed  m  hei^tol 

minutes  wiU  be  allowed  to  each  side,  except  ^te?  mo^Jd  noticed  as  nerein- 

when  the  Court  otherwise  ordem.     Appeals       The  appellant,  the  plaintiff  in  a  oontroven^y 

!?:^"?^i'3?^..'f!''^.i^Tf..^^.Ph*^J^^'*_!^f  Bubmit^to  th;  Co,^  under  section  1279  of 

in  a 
case 

l!l^J^:!f  H^^Jt,!"^"^^^  """^^  "^  ^"''^^  inth  UreTlik"^flhe7]^^UairD^^^^ 

copies  of  the  points.  ^^  ^^^^  prescribed  by  Rule  XLI  of  the  General 

RUI£  IV  Rules  of  Practice,  a  printed  copy  of  the  papers 

K,  LJSt  ly  upon  which  the  appeal  or  case  is  to  be  neard, 

Appeals    from    orders;    return;    dismissal;  duly  certified  as  reouired  by   the  rule,  and 

postponement  of  aigument  of  non*enumerated  nineteen  copies  of  tne  printed  papers  upon 

case  by  consent. — ^Appeals  from  orders  may  which  the  case  is  to  be  neard,  printed  as  re» 

be  noticed  for  argument  on  any  motion  day.  quired  by  the  (xeneral  Rules  of  Practice,  with 

The  appellant  or  moving  part^  must  file  with  an  admission  of  service  or  an  affidavit  showing 

the  clenc  of  the  Appellate  Division,  at  least  the  SQ^Yice  of  three  printed  oopies  thereof  upon 

eight  days  before  the  day  upon  winch  such  the  ^t^rney  for  the  respoiidexit  or  oppoeing 

appeal  shall  have  been  noticed,  a  note  of  issue,  party      Af**^  ^^  pnnted  coip\ea  ol  the  papers 

winch  shall  state  the  day  upon  which  the  notice  shall  \    «^  been  duW  fiied,  aa  \ieTembefore  re- 

of  appeal  shall  have  been  served,  and  -^— " —  -  "  *  ^"^^^  -    -'"--    "     -.~.»a  ...^v.^  ni  tw 
copies  of  the  papers  upon  which  the  i  _ 
to  be  heard,  printed  as  required  byRul< 
the  Genoral  Rules  of  Practice,  with  an  affidavit 
showing  the  service  of  three  printed  copies 


V 


Rules  VI-IX  RULES  OF  APPELLATE  DIVISIONS 

notice  of  argumenti  with  admission  or  proof  of  have  been  set  down,  provided  that  no  more 

service,  with  the  clerk  of  the  Court,  ana  a  note  than  fifteen  cases  shall  be  placed  on  any  Day 

of  issue  which  shall  state  the  day  upon  whidi  Calendu',  and  provided  that  such  case  would 

the  notice  of  appeal  was  served,  the  clerk  shall,  have  been  reached  on  the  General  Caloidar 

upon  the  day  for  which  the  same  shall  have  if  not  so  set  down.    If  an  appdlant  or  moving 

been  noticed,  place  the  case  upon  the  calendar,  party  is  in  default  in  filing  and  serving  the 

at  the  foot  tnereof.  poin^    hereinbefore    required    the    opposing 

In  case  the  party  whose  duty  it  is  to  file  and  party  may  move  upon  four  days'  notice  to 
«erve  the  printed  papers  shall  fail  to  file  or  serve  dismiss  the  appeal  or  for  final  jnc^^ent  or 
the  same,  as  herembefore  required,  the  op-  ffnal  order,  as  the  case  requires.  If  the  re- 
posing party  mav  move  upon  four  days'  notice  spondent  is  in  default  in  filing  and  serving 
that  the  appeal  be  dismissed  or  the  judg-  tne  points  hereinbefore  required  he  will  not 
ment  or  order  be  rendered  in  his  favor.  be  heard  except  by  special  leave  of  the  Court. 

Either  party  to  an  appeal  which  by  law  is  CAm.  Mar.  23,  1911;  Nov.  19,  1919,  in  effect 

entitled  to  a  preference  may  serve  with  the  Jan.  1,  1920.) 
notice  of  argument  a  notice  that  application 

will  be  made  on  the  next  motion  day  for  an  RITLB  Vn 

order  placing  the  case  upon  the  Day  Calendar  «...               .          ,                   .       , .  . 

upon  a  day  named  in  the  notice  of  motion,  Submismon  on  pomt8.--In  any  case  m  whic^ 

and  such  application  will  be  heard  as  a  motion  *««  pnnted  copies  of  the  pap^s  upon  which 

on  the  motion  day  for  which  the  same  is  noticed.  ^  appeal  is  to  be  heard  shall  have  been  filed 

(Am.   Mar.,    1911;    1913;   Nov.    19,    1919,   in  with  the  jjlerk  of  the  Appellate  Dmjion,  as 

•dfect  Jan.  1.    1920.)  required  by  Rule  41  of  the  General  Rules  of 

'  Practice,  and  the  pnnted  copies  of  the  points 

RULE  VI  ^^  ^^^  ^^  clerk,  as  required  b^  Rule  6  of 

^         ,     ^                     „^.  , .                   ,  t^e  Rules  of  the  Appellate  Division  for  the 

Day  calendar;  points.-— Within  twenty  davs  First   Department,    either  party   may,    by   a 

after  the  i»per»  upon  which  an  u)p«d  is  to  be  writt«i  stipulation  filed  with  the  clerk,  submit 

heard  shall  have  been  filed  with  ttie  cl^  of  the  appeal  upon  the  printed  papers  and  points 

the  Court,  as  required  by  Rule  XU  of  the  filed  as  aforesaid. 
Oeneral  Rules  of  Practice  and  by  Rule  V  of 

these  rules,  except  when  the  papers  are  filed  RULE  VTTT 
in  July.  August  or  September,  tne  appellant, 

plaintm  in  a  controversy  submitted  to~  the  Motions  lor  reargoment — ^Motions  for  re- 
Court  under  Section  1279  of  Uie  Code  df  Civil  argument  must  be  noticed  for  the  fir^t,  second 
Procedure,  the  relator  in  a  writ  of  certiorari,  or  third  motion  days  after  the  appeal  has  been 
or  the  moving  partv  in  a  case  to  be  heaod  as  an  decided.  Such  motions  will  on^  be  heard  on 
enumerated  case,  enall  file  with  tbe  clerk  nine-  notice  to  the  adverae  party,  stating  bricflv 
teen  pnnted  copies  and  serve  on  the  attorney  the  grounds  upon  which  a  reargumefit  is  askea: 
for  his  opponent  three  printed  copies  of  the  and  such  motion  must  be  submitted  on  printed 
points  to  be  relied  upon  by  him,  with  a  reference  briefs  stating  conciselv  the  points  supposed  to 
to  the  authorities  to  be  cited.  When  the  have  been  overlooked  or  misapprehended  by 
papers  are  filed  in  July.  August  or  September,  the  Court,  and  with  proper  rrference  to  the 
then  the  points  must  be  med  and  served  at  particular  portion  of  the  case  and  the  au- 
least  fifteen  days  before  the  first  Tuesday  of  thorities  relied  upon,  and  a  printed  copy  of 
October.  Within  ten  days  after  such  service  the  opinion,  and  counsel  will  not  be  heard  ondly. 
the  respondent  or  defendant  shall  file  with  the  (Am.  Dec.  17,  1909.) 
clerk  nineteen  printed  copies  and  serve  on  the 

attorney  for  tne  appellant  or  moving  party  RULE  IX 
three  printed  copies  of  the  points  to  be  relied  Kur*  ia. 
upon  by  him,  with  a  reference  to  the  authorities  When  supplemental  brief  may  be  submitted; 
to  be  cited.  If  the  appellant  or  moving  party  counsel  having  cases  on  same  day  calendar  fai 
desires  to  present  points  or  authorities  in  first  and  second  departments. — No  brief  or 
reply  he  shall  file  with  the  clerk  nineteen  printed  memorandum  of  autnorities  will  be  received 
copies  and  serve  three  printed  copies  thereof  by  the  Court  after  the  argument  of  a  motion 
on  the  attorney  for  his  opponent  within  five  or  an  appeal,  unless  permission  be  given  by  the 
days  after  the  receipt  of  his  opponent's  points.  Court  for  its  submission  after  notice  to  op- 
No  points  shall  be  received  by  the  court  on  posing  counsel  of  the  application  for  such 
the   argument   or   submission   of   the   appeal  permission. 

unless  Uiey  shall  have  beeai  filed  and  served  as  In  the  event  of  counsel  having  cases  ,upon 

above  provided.    At  4  o'clock  on  each  day  the  the  day  calendars  of  the  Appellate  Divisions 

clerk  will  make  up  a  calendar  of  fifteen  enum-  of  the  First  and  Second  Departments  on  the 

erated  cases  for  the  next  day.    A  case  on  such  same  day,  such  counsel  shall  attend  the  Coin" 

Day  Calendar  will  not  be  reserved  or  postponed  in  that  department  in  which  his  case  stand 

except  by  order  of  the  Court  upon  special  cause  nearest  the  head  of  such  day  caltfidar;  and  hi' 

shown.    At  any  time  after  the  filing  of  a  note  case  upon  the  calendar  of  the  other  depart 

of  issue  in  an  enumerated  case  and  before  it  ment  will  be  held  until  the  argument  of  : 

shall  have  been  placed  on  the  Day  Calendar  a  case  is  finished  in  the  department  in  whidi  h 

written  consent,  signed  by  the  attom^s  or  is  first  required  to  attend.     In  the  event  < 

counsel  who  are  to  argue  the  case,  that  the  counsel  having  cases  upon  each  of  the  da 

afupeal  be  set  down  for  any  future  day  oi  the  calendais  ol  the  said  departments  upon  tl 

term  may  be  filed  with  the  derk,  and  such  case  same  day,  which  stand  equally  distant  fro 

shall  be  placed  on  the  Day  Calendar  for  such  the  heads   of  the  respective  da>r   calendar 

•day  at  the  end  of  the  cases  remaining  thereon  such  counsel  shall  atttend  Court  in  the  Ftrb 

undisposed  of  in  the  order  upon  w£ach  they  Department. 


FIKST  DEPARTMENT  RuJes  X,  XI 

RULE  X  IIUIJB  XI 

Appeals  fiwn  CHy  Court  and  Mimicipid  Court,  j,  AppMcatioM    for   admitsion    to    practice.— 

^'^J'lzSl^  tfi'oSe^a^^  ?«»?  2  of  the>ul«  of  the  Court  of  Appeals 

oedure,  for  the  allowance  ofan  app^  to  be  ^?','^  ?^T^51^*TTk""^  couMelloM- 

taken  'to  such  Appellate  rMvidon^tom^the  l^-^'^.f^h  "» '^t*'*'^  *?  ^^"'J^  ^"'"1 

dSennination  of  Ue  jjrticeB  designated  to  fe,,!?'^f^tf  ^J^J  ttc^u^^ 

bear  appeab  from  the  City  Court  oT  the  city  SrJfi  ^,^ijS,i^^tJ^*^ti.?^.^ 

of  SewYoA  and  the  MuiScipal  Courts  of  thi  ^  *J«  IS^^H^^  S^iw  »^u2^^*^ 

gf ~A  '^"'^Xo^ ^  ^:^  3  sL^in ^S^he^'bTSd^a^and  £l 

^^J^J^^ AS,^«^,iZ,  ^^  %Z  pmctioed,  and  the  natuie  of  the  examination 

^SnSS  rtadfSn"^  mtS«*'j  ^^   °' ^  at??^rid'^,^irtu^ 

the  last  motion  day  prior  to  the. fin*  day  of  P"^„^  g«?  Jf  »**°™«y  ^^  counseUowit-taw 

July,  in  which  case  they  may  be  made  on  the  i?,,—,,  _„„i;.»»:„„  *„-  „j_,:„„-„«  *«  »».^i». 

fiJmotion  day  in  the  6ctob^^^^^^^  and  muat  J^^^f  ^^TS^e'^Ru'S^f^^^^^^^^^ 

be  upon  notice  of  two  days  to  the  oppointe  ^      ^  ^^^  ^     admission  of  attomW^nd 

party  or  parties,  and  a  note  of  issue  fileji,  and  co^^o^wit-law    shall    be    refold   to  X 

the  same  put  upon  the  calwidar  of  motions  m  Committee  on  Character,  who  sSjl  report  to 

the  manner  provided  by  Rule  II  of  the  Ajv  ^^  ^ourt  upon  the  character  of  the  7^hcaMt 

^m^ti^^''                     ""^                       "^  ^^  ^«  qualifications  to  be  admitted  to  pnS^ 

'^J'^^Lm^  ..*vrv«  »h;«k  «»«K  o«.«>i;^«:^n  i^  ^^^  ^^  the  Courts  of  this  State,  and  no  person 

Ini^^S^S^«£SS  r^L  nf  fff ^n^Vn«  5  ^'U  ^  admitted  to  practice  ii  such  in  ap^ 

^\u^^^uT^tL^^L?LJ^^  plication  until  after  tlfcie  Committee  on  Chai^ 

the  jiwticcs  below,  If  ^y;  a  copy  of  the  pnnt»d  J^  ^j^  j^      ^    -^         ^     ^^^    j^ 

record  m  the  court  below,  if  any;  a  concise  S    loioT            "*^^^    »*  ^c^jw*!,.     v-^^*.  ^^' 

statement  of  the  grounds  of  alleged  error,  and        '  ''  

proof  of  due  service  of  the  papers  upon  which  Non-enumerated    motions. — ^Appeals    from 

the  application  is  founded.     Upon  the  calling  orders  may  be  noticed  for  argument  for  any 

of  the  motion  calendar,  such  applications  must  motion  day  at  10:30  o'clock  a.  m.     Nineteen 

be  submitted   without   argument.     Such   ap-  copies  of  the  appeal  papers  must  be  delivered 

plications  will  not  be  entertamed  unless  an  to  the  clerk  witli  the  note  of  issue,  etc.,  at  least 

application  for  leave  to  appeal  has  first  been  eight  days  brfore  the  day  for  which  the  aimeal 

made  to  the  justices  by  whom  such  dctermina-  gi^aii  have  been  noticed  for  argument.    Nine- 

tion  was  made,  in  the  manner  provided  by  teen  copies  of  the  points  in  cases  upon  the  Day 

Rule  VII  for  the  re^^ulation  of  the  hearing  of  Calendar  of  non-enumerated  motions  shall  be 

appeals  from  the  City  Court  of  the  city  of  delivered  to  the  clerk  in  his  office  before  10:30 

New  York  and  the  Muni cip^  Courts  of  the  a.  m.,  and,  before  the  argument,  to  the  opposing 

boroughs  of  Manhattan  and  The  Bronx,  and  counsel  three  copies, 

has  been  denied.     (Am.  Dec.   1909,   1913.)  

ELECTION  CASES 

The  justices  of  the  Appellate  Division  of  the  First  Judicial  District.  The  justice  as- 
the  Supreme  Court  in  the  First  Judicial  De-  signed  to  such  term  may  hear  and  determine 
partment  do  hereby  make  and  establish  the  any  such  proceeding  or  may  assign  any  such 
following  rules  to  promote  the  efficient  ad-'  proceedings  to  the  other  parts  of  the  Special 
ministration  of  justice  in  relation  to  the  hear-  Term  for  hearing  and  decision,  and  sucn  ap- 
ing and  determination  of  bbv  questions  arising  plication  shall  have  precedence  over  all  other 
under  the  Election  Law  (chapter  909  of  the  business  at  any  part  of  the  Special  Term.  The 
Laws  of  189^.  and  the  amendments  thereto):  final  order  determining  such  special  proceed- 

Rule  1.  All  applications  to  the  Supreme  ing  should  in  each  case  state  the  facts  found  by 
Court  or  a  justice  thereof  to  review  the  d&-  the  Special  Term  upon  which  the  determina- 
termination  and  acts  of  the  election  officers  tion  is  made  and  the  determination  of  the 
under  section  56  of  the  Election  Law  (chapter  Court  upon  the  facts  thus  stated. 
909  of  the  Laws  of  1896,  as  amended);  all  Ride  2.  Appeal  from  any  final  order  entered 
applications  for  a  writ  of  mandamus  under  in  a  proceeding  specified  in  Rule  1  shall  be 
section  114  of  the  said  Election  Law,  and  all  brougnt  on  for  hearing  at  such  time  on  such 
other  applications  to  the  Supreme  Court  or  a  day  as  the  Appellate  Division  shall  designate 
justice  thereof  under  any  of  the  other  provisions  by  an  order  which  will  be  granted  on  the  ap- 
of  the  said  Election  Law,  shall  be  made  to  plication  of  any  party  to  such  a  special  pro- 
Special  Term,  Part  I  of  the  Supreme  Court  of  ceeding. 


HulesI-IX  RULES  OF  APPELLATE  DIVISIONS 


3HJLES  OF  THE  APPELLATE  DIVISION,  SECOND  DEPARTMENT 

(Dated  Dec.  30. 1918.  in  effect  Feb.  1. 1919.)  enumerated  causes  upon  the  calend^  of  th^ 

preceding  term  undiBposed  of  together  wiui 

RULE  I  °^^  causes  which  shall  have  been  noticed  as 

««        ^                        ^      ^             .„  hereinafter  provided. 
When  Court  opens. — The  Court  will  open 

1  o'clock  p.  m.  to  sit  till  5  p.  m.,  except  mat  RULE  VI 

on  Fridays  the  sittings  shall  be  from  10  a.  m.  E^^erated  causes,  serving  notice  of  aigu- 

^  ^  P-  ^  ment   and   fOing   note    of   issue.— After   the 

RULE  IT  printed  copies  of  the  papers  and  points  shall 

Kui^K  u  hsLve  beesn  filed^  as  required  by  Rme  9,  either 

Noticing  and  hearing  of  motions. — ^The  first  party  may  notice  the  cause  for  argument,  ior 

Monday  of  the  Term  and  the  second  Friday  the  opening  day  of  the  next  term,  by  givine 

after  the  first  Monday  shall  be  motion  days,  eight  days'  notice  to  the  opposite  party,  and 

A  note  of  issue,  stating  title  of  the  cause,  nature  upon  filing  with  the  clerk  such  notice  of  srfpir 

of  the  motion,  the  day  for  which  it  is  noticed  ment,    with   admission    or    proof   of    service 

and  the  names  of  the  attorneys,  must  be  filed  thereof,  and  a  note  of  issue,  which  shall  state 

with  the  clerk  before  noon  of  the  day  before  the  day  upon  which  the  notice  of  appeal  was 

■the  day  for  which  the  motion  is  noticed.  served,  eight  days   before  the  opening  day  of 

the  term,  the  clerk  shall  place  the  cause  on  the 

RULE  in  calendar  for  the  term  noticed,  provided  points 

have  been  filed  and  served  as  required  by  Rule 

Appeals  from  orders  heard  on  motion  days. —  9  or  the  time  for  respondent  to  file  points 

Appeals  from  orders  will  be  heard  on  motion  has  elapsed, 
days  only  for  which  a  non-enumerated  calendar 

shall  be  made  up.    Eight  days'  notice  of  hear-  RULE  VII 

ing  must  be  given  to  Sie  opposite  party  and  a_^,      .,.  ,**.i^                j 

note  of  issue  must  be  filed  as^vided  in  Rule  4.  ^,  I>ismis«d  of  appeals  for  failure  to  serve  and 

file  appeal  papers. — ^In  case  the  partv  whose 

RULE  IV  ^"^^  '^  ^^  ^        ^^^  serve  the  printed,  papers, 

KULA  iv  fails  to  file  or  serve  the  same,  as  herdnb^ore 

Note  of  issue  and  hearing  of  non-ennmer-  required,  the  opposing  party  may  move  upon 

eiated  appeals. — ^At  least  eight  days  before  three  days'  notice,  that  tne  appeal  be  dismissed, 

the  dav  for  which  such  appeal  shall  have  been  or  that  judgment  or  order  be  rendered  in  his 

noticed,  the  app^ant  or  moving  party  must  favor. 

61e  with  the  clerk,  a  note  of  issue,  which  must 

state  the  day  when  the  notice  of  appeal  was  RULE  Vm 

I^^La^^  ^"^  ^  Fl"^  n^  ^"""^  ^^"^^  ^  Preference,  how  claimed.-<Either  party  to 

required  by  Rule  41  of  the  General  Rules  of  ^           j  ^^j^^  by  law  is  entitled  to  a  prefer- 

Proctice    a  printed  copy  of  the  pap^  upon  ence,  may  serve  ^th  the  notice  of  argument 

r  .^  ^i?"®  ^S^  ''''  ""^  u  *?u^  ^^*^'  aU  a  notice  that  application  will  be  made  on  the 

^l^^^'"^'    as  required  by  the  rule,  and  17  ^^^  ^^^^j,  jay  for  an  order  placing  the  cause 

printed  copies  of  su^  pajyers,  with  proof  of  ^^e  day  calendar  upon  a  day  named  in 

service  of  three  pnnted  copies  on  the  attorney  ^fie  notice  of  motion,  and^ch  application  wiD 

for  the  respondent,  and  the  clerk  shall  place  be  heard  as  a  motion  on  the  motion  day  for 

such  appe^  on  the  calendar  of  non-enumerated  ^.y^^^^  ^^^  ^^^  jg  noticed, 
appeals.    If  an  appeal  shall  have  been  noticed 

for  argument  by  the  respondent,  and  the  ap-  RULE  IX 
pellant  or  other  party  whose  duty  it  is  to  file 

printed  copies  of  the  papers  upon  which  the  Enumerated  calendar;  points. — ^Within  twenty 

appeal  is  to  be  heard,  shall  fail  to  file  the  same  days  after  the  papers  upon  which  an  appeal  is 

at  least  eight  days  before  the  day  for  which  to  be  heard  shall  nave  been  filed  with  the  clerk 

such  apped  is  noticed,  the  opposite  party  may  of  this  Court  as   required   by  Rule  XLI  of 

move  upon  affidavit  giving  three  days'  notice  tbe  General  Rules  of  Practice  (except  when 

of  motion  that  the  appealbe  dismissed  or  that  the  papers  are  filed  in  July  or  August),  the 

Judgment  be  rendered  in  his  favor.  appdlaiit,  plaintiff  in  a  controvCTsy  submitted 

At  any  time  before  3  o'clock  of  the  day  to  the  Court  under  section  1279  of  the  Code  of 

preceding  the  day  upon  which  a  non-enumerated  Civil  Procedure,  the  relator  in  a  writ  of  t>et- 

cause  shall  have  been  noticed  for  argument,  tiorari,  or  the  moving  party  in  an  enumerated 

or  to  which  the  hearing  thereof  shall  have  been  cause,  must  file  with  the  clerk  seventeen  printed 

adjourned,  the  respective  coimsel  may  file  a  copies  and  serve  on  the  attorney  for  his  op- 

wntten  consent  with  the  clerk  that  the  cause  ponent  three  printed  copies  of  the  points  relied 

Jnay  be  set  down  for  a  subsequent  motion  day;  upon  by  him,  with  a  reference  to  the  authorities 

and  causes  so  set  down  will  be  add«i  to  the  cited.     Within  fifteen  days  after  such  service 

calendar  of  that  day  after  the  causes  remaining  the  respondent  or  defendant  must  file  with 

thereon  undisposed  of,  without  further  notice,  the  clerk  seventeen  printed  copies  and  serve  on 

the  attorney  for  the  appellant  or  moving  party 

RULE  V  three  printed  copies  of  the  points  relied  upon 

by  him.  with  a  reference  to  the  authorities 

Enumerated  calendar. — ^The  clerk  will  make  cited,    if  the  appellant  or  moving  party  wishes 

up  a  calendar  of  enumerated  causes  for  each  to  present  points  or  authorities  m  reply  he 

term  of  the  Coiurt,  which  shall  consist  of  the  shall  ^ewitn  the  clerk  seventeen  printed  copies 


SECOND  DEPARTMENT  Rules  X-XXI 

«nd  serve  three  printed  copies  thereof  on  the  equally  distant  from  the  heads  of  the  respective 

attorney   for  his  opponent  within   five  days  day  calendars,  counsel  shall  attend  Court  in 

after   tne   receipt   of   his   opponent's   points,  in  the  First  Department. 

'Wlien  the  papers  are  filed  in  July  or  August 

the  appellfuit's  points  must  be  med  at  least  RULE  XVI 


have  been  filed   and  served  as  ^^^^J^^  with  the  clerk,  either  party  may  by  written 

provided     By  stipulaUon  of  the  attorneys  or  stipulation,  signed  by  the  attorneys  or  counsel 

<30un8el,  the  times  herein  provided,  for  ^^^  who  are  to  argue  the  cause,  submit  the  appeal 

pspers  inay  be  modified,  provided  that  all  such  ^^^    ^^       ^^          ^  stipulate  in  cSurt 

pap^  shall  be  filed  before  the  cause  shaU  be  ^^^he  day  the  c^use  is  called  on  the  day  cal- 

placed  on  the  calendar.  endar. 

RtnLE  X  RULE  xvn 

Dismissal  for  not  filing  points. — If  the  ap-  Stipulations    adjourning    causes. — ^Enumer- 

pellant  fails  to  file  and  serve  the  papers  afore-  erated   causes   noticed   and  placed  upon   the 

4Miid,   respondent  may  move  on  any  motion  calendar  may  be  reserved  by  written  consent 

day  upon  three  days'  notice  to  dismiss  the  for  a  day  subsequent  to  the  time  when  they 

appeal.  would  be  reached  in  their  order,  but  not,  how- 
ever, later  than  the  first  week  of  the  term;  and 

RULE  XI  causes  stipulated  to  go  over  to  a  future  term, 

Time    for    aigument.— Fifteen   minutes    in  shall  be  placed  on  such  later  calendar  after  the 

motions     and     non-enumerated     causes     and  cau8«  regubrlv  noticed  for  such  term,  unless 

forty-five  minutes  in  enumerated  causes  shall  th«  Court  shall  order  otherwise, 
be  allowed  counsel  on  each  side,  unless  before 

beginning  of  the  argument,  the  time  shall  be  RULE  XVm 

speciaUy  extended.  Citation   of   statutes.— Where   a   statute   is 

PITTR  YTT  cited,   so   much   thereof   as   may   be   deemed 

KULJ£  AU  necewary  to  the  decision  of  the  cause  shall  be 

Ezcusiog  neglect  in  prosectttion  of  appeals. —  printed  in  the  brief. 

When  a  motion  is  made  to  dismiss  an  appeal 

for  want  of  prosecution,  or  other  neglec^  the  RULE  XIX 

affidavite  to  oppose  such  mow  in  adifitio^  Criminal     appeal8.-Appeal8     in     criminal 

*?  *'^''?^  Jl?***^-  T'^'^f  ^^  f  f  ""^Z  JJ^h  «*"««,  taken  too  Ute  to  \»e  placed  upon  the 

sJso  set  forth  concisely  the  facts  out  of  whi^  ^^^^  calendar,  may  be  added  to  the  Calendar 

the  controversy  arose,  and  the  questions  of  ^^         ^        ^^  brought  on  for  hearing  as 

law  and  fact  involved,  so  as  to  show  that  the  p^^rJed  caiises,  uponTnotice  of  ten  days  to 

appeal  is  mentonous.  ^^^  adverse  party,  as  provided  in  section  536 

©m  1?  YTiT  ^^  the  Criminal  Code.    A  note  of  issue  must  be 

No  points  or  brief  received  after  argument  day  on  which  the  cause  is  to  be  heard,  and  he 

unless  by  special  leave  of  Court — ^The  Court  shall  put  the  same  upon  the  calendar  for  the 

will  not  receive  any  brief  or  memorandum  of  da^r  on  which  it  shall  be  so  noticed,  or  upon 

authorities  after  the  argument  of  a  motion  or  which  it  phaU  be  ordered  by  the  Court  or 

an  appeal,  unless  after  notice  of  such  applica-  stipulated  by  the  parties,  to  be  heard, 
tion  to  opposing  counsel,  the  Court  grant  such 

permission.  RULE  XX 

RULE  XIV  Name  of  counsel  on  points. — To  aid   the 

reporter,  counsel  who  argues  the  cause  oraJlv 

Engagements  of  counsel  recognised  in  this  ghall  print  or  write  his  name  on  the  top  of  first 

Court. — ^Engagements  of  counsel  in  the  courts  page  of  his  points, 
hereinafter  nsjned  will  be  recognized: 

The  Supreme  Court,  the  Circuit  Court  of  RULE  XXI 
Appeals,  the  District  Court  of  the  United  States. 

The  Court  of  Appeals,  the  Appellate  Division  ^  ^ptioM  for  rcargument  and  resettiement— 

in  any  other  Department,  the  Appellate  Term,  MoUons  for  reargument  wiU  be  heard  not  later 

Trial  Terms  and  Special  Terms  for  Trials  ^  than  at  the  next  term  of  Court  after  the  de- 

the  Supreme  Court,  Trials  in  the  Surrogate's  ^^^^  «  handed  down,  unless  for  special  reasons 

Court,  Trials  in  the  County  Court.  the  Court  grant  leave  for  a  later  application. 

Notice  of  five  da^s  shall  be  siven  to  the  ad- 

RULE  XV  verse  party,  stating  briefly  tne  ground  upon 

which  a  reargument  is  asked,  and  such  motions 

Causes  on  day  calendar  in  First  and  Second  must  be  submitted  upon  printed  briefs,  stating 

Departments. — Counsel   in    causes    upon    the  concisely   the  points  supposed  to  have  b^i 

day  calendar  of  the  Appellate  Divisions  of  the  overlooked  or  misapprehended  b^  the  Court, 

First  and  Second  Departments  shall  attend  with  proper  reference  to  the  particular  portion 

Court  in  that  Departm^it  in  which  the  cause  of  the  rec(»xi  and  the  authorities  rehed  on; 

stands  nearer  the  head  of  the  calendar:  in  the  and  a  copv  of  the  opinion  delivered  by  this 

other  Department  his  cause  will  be  held  until  Court  in  deciding  the  cause;  but  counsel  will 

his  engagement  is  finished.    If  such  causes  are  not  be  heud  orally.    Motions  to  resettle  orders 
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noon,  and  aa  much  longer  as  hia  attendance  1.  The  name  and  residence  of  each  juror  who 

shall  be  required  by  any  of  the  justices  of  the  attended  and  served;  the  number  of  days  the 

Court,  or  while  anv  branch  of  the  Court  is  in  juror  attended  for  the  purpose  of  serving,  and 

session.    In  Uie  absence  of  the  crier  he  shall  the  number  of  days  actually  served. 

p<^orm  all  the  duties  of  the  crier,  and  shall  2.  The  name  and  residence  oi  each  juror 

perform  such  other  duties  as  any  justice  of  the  who  was  excused  or  discharged,  with  the  reason 

supreme  Court  or  the  crier  shall  require.    The  therefor. 

assistant  crier  shall  wear  while  in  Court,  or  in  3.  The  name  and  residence  of  each  juror 

the  discharge  of  his  duties,  a  uniform  such  as  notified  who  did  not  attend  or  serve. 

is  now  established  for  the  crier  of  the  Supreme  4.  The  name  and  residence  of  each  person 

Court.  fined,  and  the  date  and  amount  of  his  fine,  and 

the  part  of  the  Court  at  which  the  fine  was 

RULS  VI  imposed,  and  the  name  of  the  justice  ^o  held 

the  same  (unless  the  fine  has  been  remitted). 

Attendants.— ;The  attendants  shall  each  day  The  special  deputy  clerk  of  Part  4  shall  keep 

attend  the  various  branches  or  terms  of  the  a  record  showing  all  the  above  facts  in  reference 

Court  to  which  they  are  assigned  by  the  crier  to  aU  the  jurore  notified  to  attend  at  any  of 

from  mne-thirty  o'clock  m  the  mommg  until  the  Trial  Terms  of  said  Court,   and  sball, 

five  o'clock  in  the  afternoon,  or  as,  much  longer  within  ten  days  after  the  discharge  from  service 

as  the  Court  is  m  session  or  as  a  justice  of  the  of  each  of  the  pands  of  trial  jurors^  make  a 

Supreme  Court  requires  them  to  attend.    They  return  to  the  oounael  to  the  corporation  of  all 

shall  report  to  the  clerk  of  the  part  to  which  fi^gg  imposed,  which  return  shall  give  the  name 

they  are  assigned.    They  shall  wear  the  unir  of  each  person  fined,  his  address,  the  amount 

form  now  prescribed    for  the  attendants  of  of  the  fine,  the  date  when  in^xwed,  the  part 

the   Supreme   Court.     In   addition   to   their  of  the  court  at  which  the  fine  was  imposed, 

ordinarv  duties  in  Court  th^r  shall  perform  j^d  the  name  <rf  the  justice  who  held  the  same, 
such  other  duties  as  may  be  required  of  them 
by  a  Justice  of  the  Supreme  Court  by  the 

q)ecial  deputy  cleric  of  tne  part  to  wnich  they  RULE  Vm 

we  assigned,  or  by  the  crier  or  assistant  to  ibe  ^^^         ^  ^^p^^y  ^1    ,     assistant  dcric. 

stenographer,  interpreter  ana  attendant  shall 
RULE  vn  ^^^  ^^  ^^  personally  the  cards  of  record 
ikUMja  vu  ^  attendance,  and  state  thereon  the  time  of 
Retnm    to    commistiotter   of   jarors. — ^The  his  arrival  in  Court  and  the  time  of  his  de- 
special  deputy  clerk  assigned  to  each  of  the  parture  therefrom,  and  the  clerks  of  the  caloidar 
Trial  Terms  of  the  Court  shall,  within  five  P^rts  and  the  clerks  of  the  various  Trial  and 
days  after  the  discharge  from  service  of  each  Special  Terms  shall  each  day  forward  to  the 
of  the  pands  of  the  trial  jurors,  make  a  full  crier  said  cards  of  record  of  attendance, 
and  complete  return  to  the  commissioner  of  The  ofiices  of  the  clerics  of  the  various  parts 
jurors  and  to  the  special  deputy  clerk  of  Part  4  shall  rratiain  open  from  nine-thirty  a.  m.  to 
■of  the  Trial  Term  showing:  five  p.  m. 

RULES  TO  PROMOTE  THE  EFFICnSNT  ADMINISTRATION  OF 
JUSTICE  IN  RELATION  TO  THE  HEARING  AND  DETERIONA- 
TION  OF  QUESTIONS  ARISING  UNDER  THE  ELECTION  LAW 

The  justices  of  the  Appellate  Division  of  of  the  First  Judicial  District.    The  justice  as- 

the  Supreme  Court  in  the  First  Judicial  De-  signed  to  such  term  may  hear  and  determine 

partment  do  hereby  midcc  and  establish  the  any  such  proceeding  or  may  assign  any  such 

following  rules  to  promote  the    eflScient  ad-  proceedings  to  the  other  parts  of  the  Special 

ministration  of  justice  in  rdation  to  the  hearing  Term  for  hearing  and  decision,  and  sucn  ap- 

and   determination   of   any   questions   arising  plication  shall  have  precedence  over  all  other 

under  the  Election  Law  (chapter  909  of  the  business  at  any  part  of  the  Special  Term.    The 

Laws  of  1896.  and  the  amendments  thereto) :  final  order  determining  such  ^)ecial  proceeding 

Rule  1.  All  applications  to  the  Supreme  should  in  each  case  state  the  facts  found  by 
Court  or  a  justice  thereof  to  review  the  de-  the  Special  Term  upon  which  the  determina- 
termination  and  acts  of  the  election  officers  tion  is  made  and  the  determination  of  the  Court 
under  section  56  of  the  Election  Law  (chapter  upon  the  facts  thus  stated. 
909  of  the  Laws  of  1896.  as  amended) ;  all  Rule  2.  Appeal  from  anjr  final  order  entered 
applications  for  a  writ  ot  mandamus  under  in  a  proceeding  specified  in  Rule  1  shall  be 
section  114  of  the  said  Election  Law,  and  all  brought  on  for  hearing  at  such  time  on  such 
other  applications  to  the  Supreme  Court  or  a  day  as  the  Appellate  Division  shall  designate 
justice  thereof  under  any  of  the  other  pro-  bjr  an  order  which  will  be  granted  on  the  ap 
visions  of  the  said  Election  Law,  shall  be  made  plication  of  any  party  to  such  a  special  proceed- 
to  Special  Term,  Part  1  of  the  Supreme  Court  ing. 
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RULES  OF  SUPREME  COURT— FIRST  JUDICIAL  DISTRICT  IN 
BRONX  COUNTY— TRIAL  AND  SPECIAL  TERMS 

(Adopted  July  6,  1916,  in  effect  Sept.  1,  1916.)  Calendar  for  a  day  certMn  for  trial  and  called 

after  the  causes  then  upon  such  Day  Calendar 
Rule  1.  General  calendars.  marked  "ready."    If  the  party  who  haa  moved 
Rule  2.  Reserved  causes;   motions  in  respect  for  the  preference  shall  not  be  ready  to  proceed 
to  calendajs.  "^^  ^^  ^^»  when  the  cause  is  called  for  trial, 
Rule  3.  Preferred  causes.  *^®  court,  in  its  discretion,  may  allow  an  ad- 
Rule  4.  Special  calendar;  short  cause  calendar,  joumment  or  send  the  cause  to  the  foot  of  the 
Rule  5.  Adjournments.  General  Calendar  or  direct  a  dismissal  or  in- 
Rule  6.  Terms  of  court;  number  of;  times  of  quest  or  otherwise  dispose  of  the  cause  as  justice 
holding;    time    of  opening;    what  °^y  require, 
causes   tried   at,    respectively. 
Rule  7.  Motions  and  ex  parte.  RULSIY 
Rule  8.  Fines  imposed  on  delinquent  jurors.  «        ,      ,     ^          .                        .     . 
Rule  9.  Accounts  of  trustees.  ^  Spedal  c^endar;   short   cause   calendar.--; 

Subd.     1.    In  an  action  wherem  the  plaintiff 

RULB  I  seeks  to  recover  a  debt  or  liquidated  demand 

upon  a  bond  or  other  obligation  for  the  payment 

General  calendars. — There  shall  be  a  Gen-  of  a  specific  sum  of  money,  or  upon  a  bond  or 

end  Calendar  for  issues  of  fact  triable  by  a  undertaking  on  appeal,  or  upon  a  nesotiable 

court  and  jury,  and  also  a  General  Calendar  instrument,  or  for  goods  sold  and  ddivered, 


Appeuate   jLavision   oi    lae   cRipreme   i^ourc.  days  notice  to  tne  opposmg  party,  apply  to  tne 

Fmt    Department.      These    calendars    shall  justice  holding  Part  II  for  an  order  placing  said 

remain  until  new  calendars  are  ordered.    All  cause  upon  the  Special  Calendar  for  trial,  and 

notes  of  issue  must  be  legibly  typewritten  and  the  cause  thereupon  shall  be  tried  and  disposed 

must  contain  all  particulars  required  by  sec-  of  at  Part  II. 

tion  977  of  the  Code  of  Civil  Procedure.    All  Subd.    2.    In  an  action  wherein  the  plaintiff 

motions  or  applications  regardinjs  the  calendars  sedEs  to  recover  upon  an  account  stated^  or  for 

shall  be  made  to  the  justice  hojdmg  Trial  Term,  wages,  salary  or  compensation  for  services,  or 

Part  II.  upon  a  policy  of  insuraxiee,  or  for  rent  or  nire 

The  calendar  clerk  shall  have  charee  of  the  of  real  or  peaonal  property,   or  for  money 

calendars  herein  provided  for  and  shall  prepare  had  and  received,  or  for  money  loaned,  on 

Day   Calendars   containing  as  many   of  the  a  statute  where  the  sum  souc^t  to  be  reoov- 

pending  causes  as  the  justices  shall  direct,  ered  is  a  sum  of  money  other  than  a  penalty 

Additions  shall  be  made  to  such  calendars  on  or  on  a  guaranty,  the  plaintiff  may,  at  the  firat 

Monday  of  each  week  as  required,  and  pub-  term  at  which  tne  cause  shall  have  been  placed 

lished  m  the  Law  Journal  at  least  four  days  upon  Uie  General  Calendar,  upon  five  dayv' 

prior  thereto.    All  orders  relating  to  the  cal-  notice  to  the  defendant,  and  upon  competent 

endars  and  aU  notes  of  issue  of  causes  to  be  proof  by  a^davit  of  the  facts  upon  which  the 

placed  upon  the  calendars  shall  be  filed  with  cause  of  action  is  based,  apply  to  the  justice 

said  calendar  derk.  holding  Part  II  for  an  order  placing  said  cause 

upon  the  Special  Calendar  for  trial.    Copies  cd 

RULS  n  the  affidavits  and  exhibits,  if  any,  upon  which 

Reserved    causes;    motions   in   respect    to  the  apphcation  is  based  must  be  seired  ^th  the 

calendars.— Causes  may  be  marked  "reserved  notice  of  Uie  application^  If  upon  the  affidavits 

generally"   by  filing   a  stipulation  with   the  ^1^^^'^*^  "^4  ^Sl'^1?]2!!il^!i?PP^''* 

calendar  clerk  to  t^t  effect.    All  motions  in  P^J  t^?  «>)}rt  shall  be  ^tisfied  that  tb««  «  no 

reference  to  causes  so  marked,  or  to  those  in  subst^tial  defense  to  the  action  ^^^^  ^^« 

which  new  trials  have  been  ordered,  shall  be  ^^wer  was  not  mterpoeed  m  good  faith  or  was 

made  as  indicated  in  Rule  I.  mterpoeed  for  the  purpose  of  delay,  Uie  court 

If  it  shaU  appear  that  the  plaintiff  has  un-  ?^L  P^^^  thecause  upon  the  Special  Calaidar 
reasonably  neglected  to  proceed  in  any  action,  ^  Pf^  II.  Tlie  court  may,  m  ite  discretion, 
or  that  younger  issues  have  been  tried  in  their  K^ant  or  deny  the  apphcaUon  with  or  without 
regular  order,  the  defendant  or  one  or  more  ^^,^^  ^P^?  terms,  such  as  admittmg  facts  not 
d^endants  in  the  action  may  move  to  dismiss  actually  controverted,  consenting  to  the  exam- 
the  complaint  as  provided  for  in  Rule  36  of  the  ^J^^tpn  before  tnal  of  a  p^y  or  witnesses,  pro- 
General  Rules  of  Practice  upon  five  days'  Cueing  books,  papers  or  docmnente,  or  giving 
notice  of  motion  to  that  effect.  purity  to  seci^e  the  plaintiff  m  the  event  of 

final  judgment  bemg  m  ms  favor.    The  papers 

nilLF  TTT  upon  which  such  application  shall  be  made  and 

KUL>JS  lu  ^g  answering  affioavits.  if  any,  must  be  filed 

Preferred  causes. — ^A  party  claiming  to  be  with  the  calendar  clerk  oefore  12  o'  clock  noon 

entitled  to  a  preference  under  section  791  of  the  of  the  day  for  which  the  application  is  noticed, 

Code  of  Civil  Procedure  may  apply  therefor  to  and  no  oral  argument  will  be  heard  upon  such 

the  court  at  Trial  Term,  Part  II,  in  the  manner  application  unless  so  ordered  by  the  justice 

prescribed  by  section  793.    If  the  application  holding  Part  II. 

for  a  preference  be  granted  the  court  shall  direct  Subd.    3.    In  an  action  on  contract,"  express 

the  cause  to  be  placed  upon  an  appropriate  Day  or  implied,  other  than  a  contract  to  marry, 


Rules  V-X 
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either  partv  may  apply  in  Part  II  on  two  days'  April,  May,  June,  October,  November  and  De- 
notice  to  the  adverse  part};  for  an  order  placing  cember  in  each  year  (except  that  ^en  the  first 
the  cause  upon  the  Special  Calendar.  Upon  Monday  is  a  legal  holiday  the  tann  i^l  00m- 
such  application,  if  it  appears  by  affidavit  and  mence  on  the  day  following).  In  addition, 
the  pleadings  to  the  satisfaction  of  the  justice  Trial  Term,  Part  1,  and  Special  Term  shall  each 
holding  Part  II  that  the  trial  0/  the  action  hold  a  term  during  July,  August  and  September 
will  not  occupy  more  than  two  hours  and  that  in  each  year,  and  all  terms  i£all  continue  to  the 
no  good  reason  exists  why  the  action  should  not  Friday  preceding  the  first  Mondav  of  the  follow- 
be  promptly  tried,  he  m^  direct  the  cause  to  be  ing  term,  or  until  the  term  shall  be  adjourned 
placed  upon  the  Special  Calendar  in  Part  II;  and  without  day. 

the  cause  shall  thereupon  be  disposed  of  m  its  The  terms  shall  open  at  10  A.  M.  on  each 

regular  order  on  such  calendar.    Tlie  papers  trial  day  during  the  term,  and  shall  continue  in 

upon  which  the  application  is  made  and  the  session  until  4:30  P.  M.    Applications  for  the 

answering  affidavits,  if  any,  must  be  filed  with  trial  of  criminal  causes  and  the  disposition  d 

the  calenoar  clerk  before  12  o'clock  noon  of  the  such  causes  shall  be  made  to  the  justice  holding 

day  for  which  the  application  is  notic^,  and  no  Trial  Term,  Part  I.    (Am.  1917.) 

oral  argument  will  be  heajxi  upon  such  applica-  ^^ 

tions  unless  ordered  by  the  justice  holdinig  Part  RULK  VII 

I^*    .    .  Motions  and  ez  parte. — Motions  may  be 

Subd.    4,    All  causes  and  all  question*  and  noticed  for  any  day  during  the  term.   The  order 

issues  of  fact  ordered  on  the  Special  Calendar  to  diow  cause  or  notice  of  motioxi,  with  proof  of 

shall  be  placed  thereon  in  the  order  of  filing  with  service  thereof,  must  be  filed  with  the  clerk  be- 

the  caloidar  clerk  of  the  order  directing  the  fore  noon  on  the  di^  prior  to  which  it  is  noticed 

caiise  to  be  so  placed  and  shall  be  called  and  to  be  heard,  exo^t  when  an  order  to  diiow  cawe 

tried  in  that  oitLeTj  unless  postponed  for  good  ^  granted  returnable  in  lew  thtta  three  days, 

cause  shown  by  affidavit  to  the  satisfaction  of  when  application  may  be  made  to  the  jusljoe 

the  justice  holdling  Part  II.    If  the  trial  of  wiy  presiding  at  Special  Tenn  to  haw  same  added 

cause  which  is  placed  upon  the  Special  Calendar  to  the  calendar. 

upon  the  sround  that  it  will  not  occupy  more  Whenever  filed  papeiB  may  be  required  in  tmj 

than  two  hours  shall  nevertheless  actually  oc-  causes  pending  at  Special  Tetm  tibe  attcmi^yB 

cupy  more  than  that  time,  the  court  may,  m  ite  must  requisition  them  in  advance, 

discretion,  stop  the  trial  and  send  the  cause  to  ApplioatioBS  for  all  court  ordem^  eat  parte  or 

the  foot  of  the  impropriate  General  Calendar.  by  consent,  or  where  notice  has  been  waived  (Mr 

is  not  required,  must  be  made  to  ^)ecial  Terai 

RUL£  V  at  the  clerk's  office.    Any  ex  parte  court  order 

AdJoiinim«t8.-When  a  cause  has  appeared  ^^ ^!^L^^^AJ^i^r^^ 

on  thi  Day  Calendar  It  must  proceed  to  toSr  £^^K^?he^1^   ^^          ' 

tion^  unless  U  shaU  be  made  to  appear  by  affi-  ^  eawrea  Dy  tbe  cleric. 

davit  to  the  satisfaction  of  the  court  in&f,  an 


Rux^vm 

Ffnaa  haptMd  on  deUnqneftt  )iwoni.-^An 

otder  directimg  a  delinquent  juror  to  show  cause 


adjournment  should  be  granted.  In  a  cause 
upon  the  Day  Calendar  for  trial,  where  it  ap- 
peals that  counsel  who  is  to  try  the  same  isto_,.  -  ^-is-^,.  . 
argue  a  caitee  upon  the  Day  Calendar  of  the  ^y  *«  pajpnent  of  a  fine  Aould  not  be 
Supreme  Court  of  the  United  States,  or  the  forced  must  ^  granted  by  and  made  returnabte 
Court  of  Appeals  of  the  State  of  New  York,  or  ^^  ^  Justice  by  whom  wd  fine  is  unposed, 
the  United  States  Circuit  Court  of  Appeals,  or  ^^  «»^  returnable  Bt  a  Tnal  T«m  to  whidi 
who  is  actually  angaged  in  the  trial  of  a  cause  in  said  jusUce  is  asufi^ed  upon  tuck  day  and  al 
a  Federal  or  State  court  of  record,  except  the  such  tune  as  he  sh^l  d^ignate. 
Municipal  Court,  sitting  in  the  County  of  Bronx,  ^  ^^^re  a  justice  by  whom  a  fine  was  unpoeed 
New  York,  Kings,  Queens,  Nassau  or  Richmond,  °^  ^^^^  to  be  a  monber  <rf  the  court,  or  has 
the  cause  shafl  be  adjourned  until  such  argu-  ?^  designated  as  a  member  of  the  Appdlate 
ment  or  trial  is  concluded,  unless  the  trial  in  Division,  or  the  Appellate  Term,  or  is  absent  or 
which  the  counsel  is  engaged  is  likely  to  be  "^^^e  for  any  reaepn  to  hear  or  detenmne  the 
protracted.  But  a  cause  on  the  Day  Calendar  matter,  the  order  durectmg  the  ddmquent  juror 
riiall  not  be  adjourned  on  account  of  the  engage-  ^  ^^^  ^a^e  m  such  case  must  be  granted  by 
ment  of  counsel  for  more  than  three  days  except  5^"  made  returnable  before  and  heard  Mid 
by  the  court  or  upon  the  consent  of  dl  the  pai<-  determined  by  the  justice  assign^  to  hold  Tjial 
ties  to  the  cause.  Not  more  than  two  causes  Term,  Part  L  upon  such  day  of  the  term  and  at 
shall  be  held  ready  on  the  Day  Calendars  for  one  s"ch  time  as  he  shall  designate, 
counsel  in  addition  to  the  cause  in  which  he  b 


engaged  unless  otherwise  ordered  by  the  court. 
In  any  such  case  the  counsel  who  is  to  try  the 
causes  must  be  designated  on  the  call  of  the  Day 
Calendar. 

RULE  VI 

Terms  of  court;  nomber  of;  times  of  holding; 
time  of  opening;  what  causes  tried  at*  resp^- 
tnrely. — There  shall  be  three  Trial  Terms  of  the 
Supreme  Court,  Bronx  County,  to  be  known 
respectively  as  Trial  Terms,  Parts  I,  II  and  III, 
ana  one  Equity  Term,  to  be  known  as  Special 
Term.  Each  of  these  terms  shall  commence  on 
the  first  Monday  of  January,  February,  March, 


RUIBIX 

Accoonts  of  trustees. — ^In  all  actions  or  p 
ceedings  brought  in  the  Supreme  Court  inv^v 
an  accounting  of  a  testamentary  trustee  0 
trustee  under  a  deed^  notice  of  such  action 

Proceeding  must  be  given  the  State  Comptro 
efore  a  judgment  or  order  is  made  passin-* 
accounts  of  such  trustees. 

RULEX 

Registration  of  Land  Title 

A.    A  petition  for  registration  of  title  to 
property  made  under  the  Real  I^perty  ^ 


SUPREME  OOUET— FIRST  JUDICIAL  DWTftlCT,  BRONX  COUNTY       Ruls  X 

(chapter  52  of  the  Laws  of  1009)  as  amended  twenty  days  after  the  issue  haa  been  joined,  to 

must  be  made  at  the  Special  Tenn  of  the  Su-  have  the  iasues  framed  to  be  tried  by  a  juiy  as 

Sreme  Court,  in  Bronx  County,  which  la  hereby  provided  bv  section  970  of  the  Code  of  Civil  Pro- 

esignated  for  this  purpMe  the  "Title  Part"  of  cedure.    The  trial  of  such  iaeues  shall  be  had  and 

the  said  court  under  section  371  of  the  said  act,  the  subsequent  proceeding  in  relation  thereto 

and  the  Justice  of  the  Supreme  Court  from  time  shall  be  such  as  is  prescribed  by  the  Code  of 

to  time  assigned  to  the  Special  Term  ia  hen^y  Civil  Procedure.    After  such  issues  are  disposed 

deagDated  as  the  juatfca  to  have  Kencral  super-  of  ekhcr  party  ta  ths  proceeding  otay  apjily  to 

vision  and  control  of  the  business  coming  under  the  "Title  Part"  of  the  Special  Term,  upon 

the  act  in  the  County  of  Bronx,  and  all  petitions  eigbt  days'  notioe  to  all  who  have  appeared  in 

to  register  title  to  real  property  under  the  aot  theproceedingforfiQalofderorjudgiaent^andon 

must  be  returnable  at  the  said  "Title  Part"  of  such  i^UcatioD  the  court  ahall  try  all  other 

the  Special  Term.  issues  in  the  proceeding  not  disposed  ti  by  the 

B.  The  survey,  map  or  plan  to  be  filed  by  the  jurv,  or  mav  refer  any  such  issues  uiiditq>osed  of 
petitioner  subject  to  Uie  approval  of  the  Court,  to  be  tried  by  a  referee.  Where  all  issues  have 
if  not  filed  with  the  petatiOD,  shall  be  filed  with  been  disposed  of,  either  party  may  then,  upon 
the  examiner  of  title  at  least  fourteen  da^  be-  notice  of  eight  days  to  all  who  have  appeared  in 
fore  the  return  day  designated  in  the  notice  of  the  proceeding  apply  for  final  order  or  judg- 
hearing.  ment  at  the  "Title  Part"  of  the  Special  Term. 

C.  After  the  time  provided  in  the  notice  of  E.  All  amplications  to  the  court  after  a  cotifi- 
beftring  diati  have  expired,  or  within  such  fur-  cate  of  registration  has  been  issued  unda"  the 
ther  time  as  may  havebeen  allowed  by  the  court,  OTOvisiona  of  the  act  must  be  made  at  the  "Title 
if  there  has  been  no  appearance  or  answer,  the  Part"  of  the  Special  Tenn  hereinbefore  deeig- 

Kitioner  may  apply  to  the  "Title  Part"  of  the  nated,  upon  notice  irf  eight  days  to  all  penons 

.  tcia]  Term  for  a  final  order  or  judgment  as  interested  in  the  application.    All  apphcations 

provided  for  in  the  act.    In  ajl  applications  for  to  the  court  under  sM^ion  432  of  the  act  sh^  b« 

nnd  order  or  judgment  the  applicant  must  pre-  made  at  the  "Title  Part"  of  the  Special  Tem, 

seat  to  the  eourt  proof  bf  affidavit  that  all  tlie  upon  ei^t  da^s'  notice  to  all  persons  ia  interest, 

provisions  of  the  act  entitling  the  applicant  to  as  provided  in  that  section.    All  applicaticma 

such  final  order  or  judgment  have  been  complied  made  under  section  428  of  the  act  shall  also  be 

with.  made  at  the  "Title  Part"  of  the  Special  Term, 

D.  Where  an  fujswer  is  interposed  which  upon  eight  days'  notice  to  the  City  Chamberlain 
raises  an  issue  of  fact  which  in  an  action  relating  and  aS  other  parties  who  have  appeared  in  the 
to  the  title  to  real  property  would  be  triable  by  a  iwoceeding  to  recover  for  loss  or  ownage  or  dep- 
jury,  either  party  to  the  proceedina  who  is  en-  rivation  i^  real  property  out  of  the  aaiurance 
titled  to  have  auch  iaaue  aeteimined  may  acoly  fund  provided  iat  by  the  act. 
tothe"TiUePart"Df  the  Special  Tom,  within  (Added  June  SO,  ;918iuti.  Nov.  Ip,  1919.) 
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RULES  OF  THE  MUNICIPAL  COURT  OF  THE  CITY  OF  NEW  YORK 

(Adapted  and  duly  amvo^ puMuant  to  section  8  of  the  directed  by  the  court:  and  in  a  district  where 

Munfcipal  Court  Code.)  more  than  one  part  IS  held  the  justice  calling  the 

Rules  1  to  26,  in  effect  September  1, 1915.  *"*1  calendar  shall  assign  causes  for  trial  to  a 

Rules  27  to  32,  in  effect  October  23, 1915.  disengaged  part  in  the  order  in  which  they  ap- 

Rule  33,  in  effect  March  1,  1916.  Pear  on  the  calendar. 

Rule  34,  in  effect  January  19, 1916. 

RULE  VI 

RULS I 

Where  the  plaintiff  can  recover  Judgment 

Court  shall  onen  at  9  oVlock  in  the  forenoon,   upon  the  defendant's  default  in  pleaaing  only 

At  least  one  of  the  justices  shall  be  in  attendance   upon  Uie  application  to  the  court,  the  clerE,  pro- 

until  4  o'clock  in  the  afternoon.   On  Saturdays   viding  the  plaintiff  appears  in  person,  shall  place 

one  justice  shall  be  in  attendance  between  the   the  cause  upon  the  calendar  on  a  diay  not  less 

hours  of  10  o'clock  in  the  forenoon  and  12  than  three  nor  more  than  five  days  after  the 

o'clock  noon  in  each  borough  in  a  district  to  be   expiration  of  the  time  within  which  the  defen- 

designated  bv  the  board  of  justices  for  the  trans-   diuit  might  have  appeared,  and  shall  notify  the 

action  of  such  busineas  as  ma^r  be  determined  by   plaintiff  oy  mail  ^  the  date.    Where  the  plain- 

a  justice  of  this  court.    During  the  months  of   tiff  has  appeared  by  attorney  the  cleric  shall 

July  and  August,  court  shall  be  held  on  such  place  sudi  cause  upon  the  tnal  ^i^^^^i^r  for  a 

da3rs  as  the  justice  presiding  in  each  district  may  day  to  be  fixed  by  tne  attorney  in  a  notice  to  be 

designate.  filed  with  the  dark,  such  date,  however,  to  be 

RULB  n  not  less  than  three  days  from  the  filing  of  the 

-        J*  .  •  .     1.  ^1  .  ,       notice  unless  otherwise  directed  by  the  court. 

In  a  district  where  more  than  one  part  has 

been  established   the  trial   calendar  shall  be  RULS  VIZ 

called,  and  precepts  in  summary  proceedings,  ^^ 

orders  to  show  cause  and  notices  of  motion  shall  Where  the  defendant  does  not  appear  by 

be  returnable  in  part  one.    The  call  of  the  cal-  attorney,  he  must  at  the  time  of  answering  give 

endar  shall  precede  the  transaction  of  any  other  ^  address  in  writing  to  the  cleric. 

business.    Motions  shall  be  heuxi  immediately 

after  the  call  of  the  calendar.  RULE  Vin 

oTTT  1?  TTT  ^  ^^®  summons,  or  the  summdns  and  com- 

KULS  m  plaint,  is  not  filed  in  the  office  of  the  cleric  as 

The  clerk  in  each  district  shall  prepare  a  daily  provided  by  subdivision  3  of  section  22  or  by 
trial  calendar  which  shall  be  posted  in  the  clerk's  section  23  of  the  Municipal  Court  Code,  the 
office  two  days  in  advance.  Causes  shall  be  defendant  may  within  the  time  limited  for  join- 
placed  on  the  trial  calendar  acconiing  to  their  "^  issue,  on  complying  with  subdivision  3  of 
dates  of  issue.  Adjourned  causes  shaUbe  placed  section  78  of  the  Municipal  Court  Code,  file  the 
on  a  subsequent  trial  calendar  in  the  oroer  in  copy  of  the  summons,  or  of  the. summons  and 
which  they  nave  been  adjourned.  cornplaint  served  upon  him,  together  with  an 

affidavit  of  such  service.    Upon  the  request  of 

RULE  IV  the  defendant  the  clerk  must  thereupon  dismiss 

^  V  „  XL    .  .  f      1     J      .      the  action  and  in  a  proper  case  tax  costs  on  such 

Caiwes  shall  appear  on  the  trial  calendar  m   dismissal,  or  the  defendant  may  have  other 

the  foUowmg  order:  ^^    ,.  .      appropriate  relief. 

(a)  Causes  m  which  judgments  on  default  m 

pleading  must  be  rendered  on  application  to  the  RULE  IX 
coiut. 

(b)  Actions  for  wages.  There  shall  be  in  each  district  a  calendar  of 

(c)  Other  actions  in  which  the  amount  claimed  causes  reserved  generally  on  which  calendar  the 
does  not  exceed  fifty  dollars.  clerk,  unless  otherwise  directed  by  the  court, 

(d)  Summary  proceedings  to  recover  posses-  ^all  place  any  cause  after  the  same  shall  have 
sion  of  real  property.  "^cen  three  times  on  the  trial  calendar.    Any 

(e)  Hearings  on  objections  taken  under  seo-  cause  may  be  placed  on  such  calendar  by  con- 
tions  88  and  89  of  the  Municipal  Court  Code.  sent,  or  upon  stipulation  of  the  parties.    Causes 

(f)  Causes  marked  for  a  preference  by  the  °^ay  be  restored  to  the  trial  calendar  on  three 
court  on  a  preceding  day.  ^ys'  notice,  or  on  consent  of  the  parties,  for  a 

(g)  Actions  on  a  written  instrument  for  the  ^ay  to  be  fixed  by  the  court.  Before  an  action 
payment  of  money  only.  shall  be  dismissed  by  the  court  pursuant  to 

(h)    Causes,    not   hereinabove   enumerated,    section  126  of  the  Municipal  Court  Code  the 

appearing  for  the  first  time  on  the  trial  calendar,    clerk  shall  give  such  notice  to  the  parties  as  the 

(i)  Adjourned  actions  in  causes  not  herein-   court  may  direct. 

above  enumerated. 

RULEX 

RULE  V 

The  defendant's  time  to  move  or  answer  pui- 

Causes  shall  be  tried  in  the  order  in  which  suant  to  subdivision  five  of  section  78  of  the 
they  appear  on  the  calendar  unless  otherwise  Municipal  Court  Code  shall  not  be  extended  b 
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an  ex  parte  order  for  more  than  three  days,  and  as  public  records,  all  papers,  documents  or  reo- 
vhen  said  time  shall  have  been  extended  by  otob  which  he  is  requu^ed  by  law  or  by  the  rules 
Bt4>ulation  or  order  for  three  da3r8  or  more,  no  or  resolutions  of  the  Board  of  Justices  to  keep, 
furth^  time  shall  be  granted  by  ord»,  except  which  records  shall  be  open  for  public  inspection, 
upon  notice  to  the  adverse  party  of  the  applicar 
tion  for  such  order.  RULB  tty 

RULE  XI  The  office  of  the  clerk  shall  open  at  8:45 

A  ^.i.^^^  ^^»<.  *u^  -w^«w  f»^k^»  ♦i«v«  *^  o'clock  in  the  forenoon  of  each  day  and  shall  re- 

r.^^l^SJ^A^i^T'^i^^  ^^  open  for  the  transaction  of  business  until 

Sfi^fS^^if  Vf  ft^^i^SS^  4  o'clodTin  the  afternoon,  excepting  Satuniays, 

wie  uiai.  months  the  office  shall  dose  at  2  o'clodt  in  the 

RULBTTT  afternoon.     The  derks  and  other  employees 

jLui«A  Au  gjj^  report  for  duty  promptly  at  the  plEices  to 

(a)  Motions  may  be  brought  on  for  hearing  on  which  tney  are  assigned  at  8:45  o'clock  in  the 
not  less  than  three  days'  notice  unless  otherwise  forenoon  of  each  day  and  shiJl  be  in  attendance 
directed  by  the  court.  until  the  dose  of  the  office  or  such  later  time  as 

(b)  Ex  parte  api>lications  may  be  made  to  and  may  be  required  to  complete  the  business  of  the 
granted  dv  any  justice.  The  affidavit  shaU  day,  or  as  the  court  may  from  time  to  time  di- 
state  xdietner  any  previous  application  has  been  rect. 

madeforsuchoraer,  and  if  made,  to  what  justice 

and  what  order  or  decision  was  made  tnereon  RULE  XZ 

ax^  what  new  facts,  if  any,  are  daimed  to  be  (a)  The  duties  of  the  deputy  deAs.  assistant 

shown.  clerks,  and  other  employees  shall  be  aesignated 

nm  v  vm  ^7  ^®  ^^^^^  ^  oonfonnity  with  the  statutes  and 

KOLS  zm  t£©  rui^  of  ijug  court  and  subject  to  the  ap- 

All  papers  in  actions  or  pxoceedin^i  shall  be  proval  of  the  justices  of  the  district  to  which 
submitted  to  the  clerk  of  the  district  in  which  they  are  assigned  or  a  majonty  of  th«n. 
such  actk)ns  or  proeeedin^i  are  pending  and  it  (v)  The  attendants  shall  mile  on  duty  wear 
shall  be  the  duty  of  the  clerk  to  forwaid  sudi  *uch  unifonns  and  badges  as  may  be  prescribed 
papers  promptly  to  the  justice  to  whom  th<^  are  by  the  Board  of  Justices.  The  interpreter  shall 
to  Desubmittea.  wear  an  official  badge  durmg  the  sessions  of  the 

court, 
RULE  ZIV  (c)  The  stenojgrapher  shall  be  in  attendance 

The  (aidorsemtait  of  the  name  and  address  of  dimng  the  sesuons  of  the  court  and  at  such 
the  attorn^  on  the  summons,  pleading  or  any   ^  tunes  and  pUu^  as  the  au^tice  to  whom 
other  paper  filed  in  an  action  shaU  be  deemed  an  *^,!?v*?f^^  Kf^iTTJ'  ^  *k     ^*  «^    *   * 
appeaiXB  within  the  meaning  of  section  164       <.*  ^.^  ^  ^  ^^  j^'^S.?  ^  ***^^^.i^ 

of t^Municipal Court OcSe!^  °S"**S  ""^f  "Ji •^*^ ^^  "^a^^  ^"^ 

^  offices  thereof  and  perform  such  other  duties  m 

RULE  ZV  connection  with  the  worii:  of  the  court  as  the 

justices  shall  require. 

All  copies  of  papers  which  are  to  be  induded  (e)  The  derk  shall  each  month,  at  such  time 

on  the  return  on  appeal  and  prepared  by  the  and  in  such  manner  as  required  by  law  and  the 

appellant  as  provided  by  rule  four  of  the  nues  of  rules  of  the  finance  department  of  the  dty  of 

the  Appellate  Term,  for  the  hearing  of  appeals  New  York,  pay  all  moneys  received  by  him  for 

from  the  City  Court  of  the  city  of  New  Yoric  the  use  of  or  on  behalf  of  the  city  during  the 

and  from  the  Municipal  Court  m  the  Boroughs  preceding  month  to  the  Comptroller  of  the  city 

of  Manhattan  and  the  Bronx,  shall  be  furnished  of  New  York.    A  summary  of  such  receipts  and 

by  the  appellant  to  the  clerk  at  the  time  of  filing  a  detailed  statement  of  the  business  of  the  court 

the  written  notice  provided  for  in  section  161,  for  the  preceding  month  shall  be  filed  with  the 

subdivision  one  of  the  Municipal  Court  Code.  secretary  of  the  Board  of  Justices  not  later  than 

the  fifth  day  of  Uie  following  month. 

RULE  XVI  (f)  The  clerk  in  each  district  shall  keep  ao- 

In  case  of  the  death  or  disability  or  prolonged  ?>unt  of  the  mon^s  received  by  him  and  from 

absence  from  the  city  of  a  justice  the  case  on  ^y,^  day  shall  deposit  such  moneys  m  such 

appeal  may  be  settled  by  the  justice  presiding  ^^^  ^  ^«  Comptroller  of  the  city  of  New  York 

in  part  one  in  the  district  in  which  the  judgment  "^^^  designate, 

was  entered  with  the  same  force  and  eafect  as  if  ^^^  «  ,— ^ 

he  had  tried  the  case.  R^^®  XXI 

The  clerk  in  each  district  shall  keep  the  follow- 
RULE  XVn  ing  books  and  make  therein  the  entries  herein- 

Precepts  in  summary   proceedings  must  be  below  directed, 
filed  at  least  one  day  before  the  return  day       (*)  Books  to  be  known  as  the  ciurent  docket 
thereof,  unless  by  direction  of  the  court  they  are   ^>ook8- .  Each  page  in  each  book  shall  be  num- 
made  returnable  on  the  same  day  as  issued,  or  bered  in  a  series  of  consecutive  numbers  for 
the  day  after.  c&ch  year  and  shall  be  devoted  to  one  action. 

On  the  page  so  numbered  the  clerk  shall  enter 

RULE  XVm  ^^^  ^^^^^  ^         action  with  the  names  of  the 

plaintiff  and  defendant  and  attorneys  in  full, 

it  shall  be  the  duty  of  the  secretary  of  the   and  in  chronolosical  order  the  dates  of  filing  the 

Board  of  Justices  to  safely  keep  in  his  possession,  summons  and  pleadings,  and  the  verdict,  judg- 
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ment,  or  other  disposition  of  the  action  a«  of  the  Whenever  a  paper  ai^)eEtaiaiog  to  aoy  actien 

dateof  rendering  thereof;  also  all  orders  in  the  ao-  begun  prior  to  w  first  day  of  September  1915, 

tion,  and  the  date  of  the  appeal,  if  any^  together  is  fileci  with  the  clerk,  the  clerk  shall  upon 

with  the  disposition  thereof.    Specmc  entries  receipt  of  such  pt^pei  stamp  the  same  on  the 

shall  be  made  of  the  judgment,  the  costs  and  front  pace  with  a  number,  and  the  year,  and 

disbursements  as  taxed   and   the  prospective  shall  maxe  such  entries  in  the  curreot  dodket 

disbursements  together  with  the  execution,  if  book  for  that  year  as  if  such  paper  were  the 

issued,  or  transcript  if  given,  and  any  otner  first  paper  filed  in  the  action,  and  the  clerk 

matter  affecting   the   judgment.     All  entries  shall  stamp  or  indorse  tl^t  number  upon  every 

shall  be  Qiade  in    the   action   on  the  same  paper  in  said  action  theretofore  filed  in  his 

page  of  the  docket,  except  in  actions  where  the  office,  and  sliaO  make  Uie  proper  entries  in  the 

entries  are  so  voliuninous  as  to  require  one  or  docket  book  in  the  saxae  manner  as  tf  such 

more  additional  pages,  in  which  case  the  entries  docketing  had  been  began  with  the  first  paper 

shall  be  continued  under  the  same  number  upon  in  such  action, 
other  pages  of  that,  or  a  subsequent  docket 

book,  references  thereto  being  noted  at  the  end  RULE  XXIV 

of  the  first  and  all  additional  pages.  ^vL,a  aaiv 

a  An  alphabetical  index  of  all  actions  en-  Whenever  a  cause  of  aetion  and  all  papers 

in  the  current  docket  books  during  any  relating  tiiereto  are  transferred  from  €»ie  dis- 

3rear  shall  be  indexed  in  the  name  of  the  plain-  trict  to  another,  the  clerk  in  Uie  district  to 

tiff,  or  where  there  is  more  than  one  plaintiff  in  which  the  action  has  been  transferred  shall 

the  name  of  the  plaintiff  whose  name  first  ap-  stamp  the  same  with  a  serial  number  and 

pears  on  the  stunmons.    The  serial  number  of  the  year,  as  if  it  were  ths  fisst  paper  £led  in  his 

the  action  as  it  appears  in  the  current  docket  office  and  shall  make  proper  entries  in  the 

book  shall  be  entered  opposite  the  name  indexed,  current  docket  book,  as  if  such  docketing  had 

(c)  An  alphabetical  mdex  of  all  judgments  en-  been  begun  with  the  filrst  paper  in  such  aotioii. 
tered  in  the  current  docket  books,  on  which  an  Where  an  action  shall  be  transferred  from  one 
execution  is  issuable.  The  judgment  shall  be  district  to  another  for  trkri  only,  the  cleric  of 
indexed  in  the  name  of  ^e  judgment  debtor;  or  the  district  to  which  the  cause  shaU  have  been 
where  there  is  more  than  one  judgment  debtor,  transferred  for  trii^  shall  not  stamp  the  papers 
in  the  name  of  each  judgment  debtor.  The  with  any  serial  number  nor  make  any  entries 
name  or  names  of  the  judgment  creditor  or  in  Ihe  curr^t  docket  book,  but  shall  make  an 
creditors  shall  be  Altered  opposite  the  name  of  appropriate  minute  upon  the  general  or  trial 
each  judgment  debtor.  The  serial  number  and  calendar  and  shall  after  the*  oondusicm  of  the 
year  of  uie  action  in  whioh  the  judgment  was  trial  upon  the  rendering  of  the  verdict  or  re- 
rendered  shall  be  entered  opposite  the  name  in-  ceipt  of  the  justice's  decision  forthwith  remit 
dexed.  all  the  papers  in  the  action  to  the  cl^k  of  the 

(d)  A  docket  book  of  summary  proceedings  district  from  whidi  the  sane  hm  been  ttans- 
in  which  idiall  be  entered  the  date  of  the  precept,  fexred. 

the  time  of  its  return,  the  date  of  filing  of  other 

pleadings,  the  particulars  of  the  final  order,  the  RULE  XXY 

date  of  the  is^iing  of  a  warrant  and  to  whom  .        ^     ,      ^..         *                   , 

the  saAie  was  issued,  the  return  th»eof  and  the  The  notice  of   the   fibng  of   an  appeal  as 

particulars  of  such  return.    Such  docket  book  provided  by  sectlo^  I9f  of  the  Municipal  Court 

shall  contain  an  index  of  each  proceeding  to  be  Code  shall  be  given  by  the  clerk  immediately 

entered  in  the  name  of  the  petitioner.    The  re-  upon  the  filing  th»eof  by  madmg  a  pra>aid 

quirements  as  to  indexing  and  numbering  for  postal  card  to  the  attorney  for  the  respondent, 

actions  shall  not  apply  to  summiury  proceedings,  addressed  to  his  office,  or  where  the  respondent 

has  not  appeared  by  attorn^,  to  the  req>ondoit 

DTTT17  TTTT  ^^  ^  aaoTess.    A  minute  of  the  mailing  of 

KV14&  AJU*  gu^h  notice  Aall  be  entered  in  the  current 

It  shall  be  the  duty  of  the  clerk  to  enter  upon  docket  book, 
the  general  calendar  provided  for  by  section 

95  of  the  Municipal  Court  Code  the  date  on  RULB  XXVI 

which  each  cause  is  placed  upon  said  general  ,,^                    ^    ,       .,        i...., 

calendar  and  the  date  upon  which  it  shall  (a.)  The  stenoKrM)her'B  mmutes  of  the  trial 

first  be  placed  on  the  trial  calendar,  together  shall  be  transcribed  and  typewritten  on  auch 

with  the  Bffial  number  of  the  cause.  pap«r  and  in  such  mann»  so  as  to  oonfonn 

with  the  rules  in  that  respect  which  may  from 

i>TTTv  WTTT  ^^^  ^  ^^®  ^  adopted  by  the  Appelate 

Ruus  Aiiu  Terms  /or  the  First  and  Second  Departments, 

The  clerk  shall  upon  receipt  of  the  first  paper  respectively, 

of  an  action  to  be  filled  in  his  office  stamp  the  (b.)  The   fees   of   the   8tenogr^)ber   fc 

same  upon  the  front  page  with  one  of  a  series  transcript  of  his  minutes  pursuant  to  sect 

of  consecutive  numbers  and  the  proper  year  177  of  the  MuniciiMd  Court  Code  shaU  be 

and  immediately  make  an  entry  in  the  current  posited  with  the  clerk  of  the  district  where 

docket  book  as  provided  by  rule  twenty-one.  action  or  proceeding  is  pending,   who   u* 

All  papers  thereafter  to  be  filed  in  the  action  filing  of  the  transcript  shall  pay  the  amc 

shall  bear  the  same  nunJber  and  year  as  the  deposited  to  the  stenographer.     The  dq) 

first  paper  filed  as  aforesaid.     Each  number  must  be  made  by  the  appellant  withm 

shall  constitute  a  part  of  the  title  of  such  action,  days  after  the  filing  of  the  notice  of  appeal 

After  the  action  shall  have  received  a  number  provided  by  section  157  of  the  Municipal  Cr 

the  clerk  is  authorized  to  refuse  to  receive  or  Code,  and  within  ten  days  after  such  dep 

file  any  paper  upon  which  the  number  and  the  stenographer  must  file  the  transcript  of 

year  assigned  thereto  does  not  plainly  appear,  minutes  with  the  clerk. 


RTJLES  OF  MUNICIPAL  OOTTRT  OF  NEW  YORK    Rules  XXVII-XXXV 

RDIB  XZVn  chapter  21  of  the  Code  of  Civil  Procedure, 

Where  a  demand  for  a  transfer  of  an  action  SJlh^LS'^.HfiJJSf*  Zt^  n*!?'!JL°U 

to  the  proper  district  has  been  filed  in  accord-  iSji**.  ^^fi^^i*!!?'  ^^^  Za^  ^  Ji™ 

ance  With^bdivsion  2  of  secUon  17  of  the  iS3?»,nr^^,riL  i^I^Tk-  ^^hS^fl^ ^7^ 

Municipal  Court  Code  the  application  for  the  Zn^f^  ^^^i^L^i^Llrn^Ti^ 

transfer  must  be  made  to  the  court  on  notice  **L"^^.i,l'°^  **^  o*^  tune,  as  provid«i  m 

♦«  *K„  ,vi»i-4{ff    "■«»>:  w  Kuw  ««ux«  xn       ■«»«.  gection  3276  of  the  Code  of  Civil  Procedure, 

to  the  plamtiff.  (^^jd^d  19I6,  in  effect  Jan.  19,  1916.) 

RULBXXVin  R01BXXXV 

Where  two  or  more  defendantB  are  joined        .„       .       .  -       ,  ,      ,       i. 

in  an  action  the  plaintiff  shall  iBle  the  summons  .AH  actions  for  rent  or  for  the  rental  value  of 
or  the  summons  and  oomplaint  with  proof  of  «ie  use  or  occupation  of  premises  used  for 
service  upon  the  first  defendant  served  as  dwelling  purposes  and  all  actions  for  damages 
required  by  subdivision  3  of  section  22  of  the  aU«f  «*  to  have  been  susUined  through  the 
Mimicipal  Court  Code  and  shall  file  proof  o£  holding  over  of  the  occupant  of  such  premises 
service  upon  the  other  defendants  within  two  after  the  expiation  of  his  term  shall  be  brought 
days  after  service  upon  each  of  them.  .    *?  *"«  District  within  which  the  premises  are 

situated.    Whenever  a  fsiltcfe  to  comply  with 

this  rule  shall  appear,  the  Court  shall  upon 

ItUIiB  aRu.  its  owh  motion  or  upon  motion  of  liie  defenoiant 

Where  the  clerk  is  required  to  enter  judg-  ?*T"J^®,^^^^*"^A  ^i^^' ^  be  taxed 
ment  forthwith  upon  X  drfendaS's  fiilu^  ^^J^  ^&^Z  tt/t^^t  cLWh; 
to  answer  pursuant  to  section  80  of  the  Mu-  S^^^JTIi^  *?  Kwl^^^J*"®  ^  •  '5 
nicipal  Court  Code,  the  plaintiff  may  at  any  T???"^  cwisents  that  the  action  remam  Mid 
timrb^STtfiti^  mT  with  ^  ^  ^^  "^  *^e  Distnet  wherem  the  same  has 

dSk  "f^uTl  llft^  to  Lff  juS  ^  ^^^^'    (Added  Oct.  6,  im) 
ment  against  one  or  more  defendants  specified 
in  saia  request.     tJpon  the  filing  of  such  a 
request  entry  of  judgment  shall  be  postponed 

until  the  fibng  ot  a  further  request  to  enter  RULES  ON  ARBITRATION 

judgment. 

♦RtJLE  XXX  *^^  ^ 
Whete  the  dcrk  upon  defendant's  ftuhire  ^The  parties  to  any  controvetty,  except  in- 
to azMwer  must  ascertain  the  amouftt  due  to  f^*lS^  mcompetenite,  may  submit  the  same 
the  plaintiff  before  «itiy  of  judgment  as  f«h  '<»  Mbitration  to  a  Justice  of  ti^  court,  or  to 
cpiired  by  section  80  of  the  Municipal  Court  ^y  ^^^^  P^^^  "I^°  "^^^  ^'^^y  «***"  ^^• 
Code,  the  plaintiff  shall  file  a  statement  setting 

forth  tlie  facts  oonstituting  the  cause  of  action.  RULE  II 

The  stateoMnt  must  be  imtde  by  the  affidavit  ^^                   ,    .  .                ux    x-        u  n 

of  the  person  specified  in  section  526  of  the  .  The  persons  desmng  an  arbitration  shall 

Code  ofCivil  f^oedure.  «8^  a  consent  wluchAall  contwn  the  name  of 

the  arbitrator,  a  bnef  recital  of  the  natiure  of 

the  sentroveny  to  be  determined  and  a  stfite- 

ItULB  XXXI  ment  that  they  will  abide  by  these  rules.    The 

xtn.             X-       f         •  I                     '   z:t  J  consent  must  oe  filed  with  the  eferk  of  one  of 

Where  a  notice^  of  3>e<aal  app^urance  is  filed  ^^  districto,  whioh  district  shaU  be  the  proper 

Pj^wiant  to  subdi^ion  8  of  section  78  of  the  ^^^^^^^  ^^p^^  ^^^rther  proceedings,  and  a  copy 

Mumcipal  Court  Code  the  heanng  shall  be  ^^^  ^^^  ^e  given  by  the  pirties  to  the 

brought  on  m  the  maimer  provided  by  section  a,.bitrator             ©           ^           « 

95  of  said  code  for  bringing  a  cause  on  for  trial.  RULE  HI 

! 

RULE  XXXn  The  arbitrator  shall  forthwith  proceed  to 

The  notice  of  trial  required  by  section  96  of  hear  the  controverey.    He  shall  not  be  bound                     , 

the  Municipal  Court  Code  to  be  filed  with  the  hy.  the  rules  of  evidence,  but  may  receive  such 

clerk,  must  be  so  filed  at  least  three  days  before  evidence  as  seems  to  him  equitable  and  proper.                     ] 

the  (late  fixed  for  trial.  Either  party  may  be  represented  bv  counsel, 

but  no  record  of  the  proceedings  before  the 

RULS  XXxm  arbitrator  shall  be  kept.    No  expense  shall  be 

Kuui  AA&ui  incurred  by  him  except  upon  the  consent  in 

Whew   both  parties   appear   by   attorney,  writing  of  the  parties, 

copies  of  all  pleadings,  notieee,  deniyuids  and  'dtttp  tv 

other  papers  m  an  action,  which  are  require  RULE  Iv 

to  be  filed  with  the  clerk,  shall  be  served  by  ..         .      /.       .       .           .^v          _x 

the  attorney  filing  the  same  upon  the  attorney  ,^^  the  first  hearing  neither  party  may 

for  the  adverse  party,  wHh  notice  of.  the  date  withdraw   from   the   arbitration   unlw   both 

of  filing,  within  one  day  of  the  daM  of  such  Parties  consent  to,  or  the  arbitrator  doects  a 

filing.     (Added  1916,  in  effect  Mar.  1,  1916.)  discontinuance  of  the  proceeding. 

RULE  XXXIV  RULEV 

The  security  for  costs  which  plaintiff  may       The   arbitrator  shall  make  his   award   in 
be  required  to  give,  as  prescribed  in  title  3  of  writing  and  file,  the  same  forthwith,  together 


Rules  VI,  Vn,  I-Vni.    RULES  OF  MUNICIPAL  CX>URT  OF  NEW  YORK 

with  his  opinion,  if  any,  with  the  clerk  of  the  

proper  district.     Unless  both  parties  file  a        RULES  ON  CONCILIATION 
request  in  writing  not  to  enter  judgment,  the 

clerk  shall  within  two  dskya  after  the  filing  of  RULB  I 

the  award  enter  judgment  in  accordance  there- 
with, provided  the  award  has  been  filed  within  Any  person  having  a  claim  which  in  his 
thirty  days  from  the  date  of  filing  the  consent,  opinion  may  be  adjusted  without  resort  to  an 
The  time  within  which  the  cl^  shall  enter  action  at  law  may  apply  to  the  clerk  in  any 
judgment  may  be  extended  by  a  stipulation  in  district  for  the  issuance  of  a  notice  of  con- 
writing  for  a  further  period  of  not  to  exceed  ciliation. 
thirty  days. 

RULE  n 

The  derk  shall  immediately  fix  a  date  for 

The  clerk  in  each  district  shaU  keep  a  docket  ^?™«  ^^  "^™  ^he  applicant  of  8u^<Jate 

wherein  proper  entries  of  all  proceeto!gs  shall  '^en  the  request  for  ^e  notice  is  presentoi  and 

be  made.  ™*"*  forthwith  mail  the  notice  to  the  advene 

party  at  the  address  given  by  the  applicant. 
RULE  vn  ^^  ^^^^  three  days'  notice  shall  be  given,  ex- 

clusive of  the  day  of  mailing.     The  hearing 

No  fees  or  disbursements  of  any  kind  shall   shall  be  had  in  any  dis^ct  which  the  aiqplicant 
be  demanded  or  received,  except  as  herein-   may  specify, 
above  provided. 

Forms. — ^The  consent,  award  and  Judgment  RULE  ttt 

must  be  in  substantially  the  followmg  fcnrm, 

the  blanks  being  properly  fiilled:  Hearings  of  conciliation  shall  be  had  in  each 

district  on  such  day  or  days  of  each  week  as 

Consent— Municipal  Court  of  the  City  of  the  justices  of  eadi  district  may  designate. 

New    York,    Borough    of    ,    Where  there  is  more  than  one  part  of  the  court 

£)igtrict.  established,  the  hearing  shall  be  had  at  Part  I. 

We,   residing  at   _.-_-  _  — . 

and     ?   residmg    at  RULE  IV 

her^y  desi^ate       .  .        rj^^  ^^^^   -^    conciliation ,  shall  be  heaid 


as  arbit^tor  to  hear  ana  det^ine  the.foUow-  .^^^^T^e  '^^^^ii^  ^"aS 

%rV^^Jf^^^^^^r^^  in  endeavor  to  effect  an  amSSf  and  equitable 

acS^i^^wM^rJ^^^^^^  ^^^^'^^f'^SS^^^^ 

Court  of  the  City  of  New  York  and  do  hereby  STted'TSSn^ut  "Tlec^ 

declare  that  we  tnow  said  rules  and  that  we  ^Xffl  bef orelfim  ^  be  kept.    He  skfJl 

wiU  abide  by  them.  not  belbound  b>r  the  rules  of  evidence,  but  may 

receive  such  evidence  as  seems  to  him  equitable. 


Dated ,  19.. .  RULE  V 

AwanL—- 1  the  arbitrator       The  Justice  shall  direct  the  derk  to  make  an 

appointed  puisuant  ito  a  consent  simed  by   ^^'y  ^  the  docket  hereinafter  r^erred  tCL  of 


tUBuant  to  a  consent  siniea  oy  ^^^j  —  ^^^^C'm^"  rr^^       JS^l    rW 

and and  filed  in  the  *?«  *«™8  °^*^«  settlement  or  of  the  failure 

office  of  the  clerk  of  the  Municipal  Court  for  thereof.    No  judpnent  or  order  enforceable  by 

the  ... .  District,  Borough  of ,  Process  of  law  shall  be  rendered  or  made  by 

on  the day  of. . .,  191. .,  to  hear  and  de-  ^^  Justice. 

termine    the    controversy    therein    specified, 

hereby  certify  that  I  have  heard  the  parties  RULE  VI 

mifSiVTw?"^?  ^A    ^^^'^T^wro.^^  The  Justice  before  whom  the  hearing  in 

mitted  by  them  and  find  and  decide  that  conciliation  was  had  shall  not  take  part,  m  any 

trial  between  the  same  parties  involving  the 
same  controversy. 


Dated  New  York,  ,  191 


RULE  vn 

*. The  clerk  of  each  district  shall  keep  a  docket 

Arbitrator,  wherein  proper  entries  ci  all  proceedings  shall 

T.,^«r^^^     TT        xu               X  £1-^         *u  be  made.    Such  record  may  not  be  offered  ^ 

JudgmcntyUpon  the  consent  filed  on  the  evidence  or  referred  to  upin  any  subeequ 

::::::  ^i^:m^  th^.^^^'g  o1   ^^ial  of  the  controve„or.   "^ 

,   191 . . ,  judgment  is  entered  •  in 

favor  of   against   for  RULE  Vm 

the  sum  of dollars  ($.   . .).  j^  ^j.^  bearing  is  to  be  had  in  a  district  ot 

Dated ,  19. . .  than  wherein  tiie  notice  has  been  issued, 

clerk  issuing  the  notice  shaU  forthwith  not. 

in  writing  the  clerk  of  the  district  in  which  t 

Clerk.       hearing  is  set,  of  the  names  of  the  parties  a 

*  (or  insert  aueh  other  judgment  in  aooordanoe  with  the    ^e  dates  of  m^ing  the  notice  and  of  the  hc 
award).  ing. 


RULES  OF  MUNICIPAL  COURT  OF  NEW  YORK  Rules  DC,  X 

RULE  DC  District. 

Parties  appearing  voluntarihr  may  submit  riwMinir  a* 

their  controvensy  to  a  Justice  for  conciliation,  i,:i- *  *  *   '.LLL'iLk'  f^SlIS  ^^'i^'J. '  ™;  *  t^l 

without  the  issue  of  a  notice,  but  otherwise  ^^8   ^        ^ounST  to^^ 

subject  to  these  rules.  Doliai^'you'  are  hereby  requested '  to  *  appear 

ttTTTv  V  b^ore  a  Justice  of  this  Court  at  the  Court 

KULS  A  House  of District,  Borough 

No  fees  or  disbursements  of  any  kind  shall  be  ^  •• situated  at 

demanded  or  received.  on  the day  of , 

Form. — ^The  notice  of  conciliation  shall  be  1^1-  •»    **     m.,     for    the 

in  substantially  Hne  following  form,  the  blanks  purpose   of  an   amicable   adjustment   of   the 

being  properly  filed:  oontroven^. 

Municipal  Court  <rf  the  City  of  New  York,  Clerk. 

Borough    ci    ,     Dated  New  York, ,191... 


Rules  I-V       RULES  OF  CITY  C»URT  OF  THB  CITT  OP  NEW  YORK 


RtJLfiS  OF  THE  CITY  COURT  OF  THE  CITY  OP  HEW  YORK 

(In  effect  Jtux.  1, 1012.)  placed    thereon,    unless    postponed    for    legal 

cause,  shown  by  affidavit. 
RULE  I  Special  Calendar  for  Commercial  Causes. — 

Tv:-!  T^.«M«     T?««v»  T'«;oi  T^^^  -k*ii  K.w.^*«     I^  ^ny  action  now  on  the  General  Calendar,  or 

is  MBigned,  and  ie  continued  until  and  in-    ^^1?^^^  «*^  **  "«»^  •  '«*^"  "^  "* 


August  and  September.  Ixcept  as  herdiffi  **'Ti',?'  [^  ""^""^  '"^^^  "'/*""  JP^  f " 

nr^ibed    tS  Justice  Maimed  to  tlwSDecifll  "°^  delivaed,  or  on  a  guaranty,  or  upon  a 

^XSMf&moXTjSlyrAulS^Sid  ^S/JSS*^  °J. 'SitiZ'L'h^'rf 

SeptemberTidth  a  jury,  or  without  wh«e  none  ^^  ^'^^l^J^  ^^TJ^^T^t 

is  required  by  the  parties,  may  try  "marine  «>»*««*  <*  anidoyment,  any  party  to  neame 

«>8m'' OTanv  case  in  v^S  the^defmdant  mav  ™*y'  ^P°^  P"^*^  °^  J^'^S  '^  *  .copy  thCTe<rf 

^th&±'^'^tl'^JflkTi  cf^rSo^fcet^Xct'^uJ^the^SLS^b^ 

Sa^tiif/^cf^^^r^^^s  SLT^d'th^^ru.e'^^^^^cia!^ 

such  cases  the  Justice  aasignea  to  the  Special  ^i^^^x^^  «„,w,«  .,t^*v  ♦!,«.  q«v<v»;aI  r*oiA»>^o*  f^r^* 

i^Xt^^^fTtr^^^^Nlv^l'  fetiS^C^uTinte^SS^i^^^^ 

^li^nJ^^^Qinnlff?^^^  notices  are  filed.    Such  calendar  shaU  be  called 

1914,  Dec.  7,  1915,  m  effect  Jan.  1,  1916.)  ^  p^  jjj^  ^^  ^^^  ^^^  ^^^^  ^^  ^ 

TtUUL  IT  disposed  of  at  Parts  III,  IV  and  V.    If  the 

Kuri£  11  party  who  has  moved  the  cause  as  a  Com- 

SpeciaL  calendar  for  short  causes;  for  com-  mercial  Calendar  cause  shall  not  be  ready  to 

meixial    causes. — There    shall    be    a    special  proceed  with  the  trial  when  the  cause  is  caUed 

calendar  to  be  called  in  Part  I,  Trial  Term,  for  for  trial,  the  coiui;,  in  its  discretion,  may  allow 

the  trial  of  actions  placed  thereon,  pursuant  an  adjournment  or  send  the  cause  to  the  foot 

to  the  following  direction:  The  justice  assigned  of  the  Trial  Calendar,  or  direct  a  dismiasal  or 

to  Part  I,  Trial  Term,  shall  send  such  causes  inquest,  or  otherwise  dispose  of  the  same  as 

as  are  placed  on  this  special  calendar  to  Part  justice  may  require.    Whenever  there  shall  not 

II,  Trial  Term,  for  trial.    In  case  Part  II  shall  be  sufficient  causes  on  the  Calendar  for  Com- 

not  have  business  enough  to  occupy  it  during  mercial  Causes  to  occupy  the  time  of  the  courts 

court  hoiu^,  causes  from  the  regular  calendar  hdd  in  Parts  III,  IV  and  V,  causes  shall  be 

at  Part  I  shall  be  sent  to  it  for  trial.     (Par.  sent  to  such  part  or  parts  for  trial  from  the  Day 

am.  Apr.  1,  1915.)  Calendar  by  the  justices  holding  Part  I.    (Am. 

In  actions  on  contract,  of  replevin,  or  for  Oct.  6,  1914;  Dec.  5,  1916;  Oct.  25,  1920,  in 

conversion,   where  a  note  of  issue  has  been  effect  Nov.  1,  1920.) 
filed  and  the  cause  noticed  for  trial,  either  , 

party  may  apply  to  the  Special  Term  on  two  RULE  m 

days'  notice  to  the  adverae  party  for  an  order       preferred  causes.-Application  for  a  prefer- 
placmg   the   cause   on   the   special   wdcaidar.  ^      g^j^^  7^1*^^  ^1,^  Code  of  Civfl 

Upon    such    implication     if    it    satisfactordy  p^^edure  must  be  made  in  Trial  Term,  Part 

appear  by  affi(iavit  and  the  pleadings  that  the  j  ^^  ^^^-^  ^^^^^  ^^^  ^jth  the  notice  of 
trial  of  the  action  will  not  occupy  more  than     Jj^  agreeably  to  section  793. 
two  hours  and  that  no  good  reason  exists  why  '  «-b*^=^^   j 

the  same  should  not  to  promptly  tried,  the  pnrw  TV 

Court  may,  by  order,  place  the  cause  on  the  KUha  iv 

special   cedendiar  for  trial.     The   order   shall        Actions    transferred   from    other   Courts. — 

specify  the  number  of  the  cause  on  the  general  in  actions  transferred  to  this  Court  by  cor 

calendar,  and  a  copy  thereof  must  be  filed  with  gent  from  other  Courts  of  record,  the  pari 

the  calendar  clerk.    If  the  trial  shall  actually  filing  the  order  of  transfer  ^all  hie  with  U 

occupy  more  than  two  hours  the  Court  may  clerk  of  this  Court    engrossed    copies  of  tl 

in  its  discretion  send  the  cause  to  the  foot  of  summons  and  pleadings  in  sueh  action,  ar 

the  general  calendar.  the   clerk   shall,   on   filing  such   process   a: 

No  action  brought  for  the  recovery  of  less  pleadings,  enter  said  cause  on  the  trial  calendj 
than  $250,  which  could  have  been  broudit  in 

the  Municipal  Court  of  the  City  of  New  York,  RULE  V 

will  be  advanced  to  the  special  calendar. 

All  actions  hereafter  advanced  to  the  special        Pleadings  furnished  to  Court;  duty  of  9 

calendar  shall  be  called  and  tried,  or  otherwise  tomey. — It  shall  be  the  duty  of  the  attorn* 

disposed  of,  in  the  order  in  which  the  same  are  by  whom  the  copy  of  the  pleadings  shall  i 


BULBS  OF  CITY  CX)URT  OF  THE  CITY  OF  NEW  YORK      Rules  VI-XIV 
furnished  fbr  the  use  of  the  Court  on  a  trial,  RULS  X 


ness,  to  be  held  on  the  first  Monday  of  each 

'  RULB  VX  month,  and  to  continue  to  and  including  the 

jKuuir     A  Saturday  prior  to  the  first  Monday   of  the 

Cases  in  which  a  new  trial  is  ordered  at  following  month.  Court  shall  open  at  10  o'clock 

Apellate  Court. — ^In  lieu  of  the  pleadings  in  in  the  morning  and  shall  continue  in  session 

actions  wherein  a  new  trial  is  granted  the  party  until  4  o'clock  in  the  afternoon,  except  Saturday* 

moving  the  case  for  trial  must  furnish  the  on  which  day  the  Court  may  be  adjoumed  at 

justice  with  a  printed  cop^  of  the  appeal  book  12  o'clodc  noon,  and  shall  be  open  every  day 

and  a  copy  c^  the  opimon  of  the  Appellate  in  the  year  except  Simdays  and  legal  holidays. 

Court  on  whose  order  the  case  is  remanded  This  Special  Term,  shall  be  known  as  Special 

for  the  new  trial.  Terra,  Part  11.    The  Justice  assigned  to  Spe- 
cial Term«  Part  II,  sh^  aJso  attend  to  the 

RULE  Vn  drawing  of  jurors    for    the    Trial  Terms  of 

Marine  cwes^Marine  cases  must  be  com-  ^\^2^^  ^?^- «  .  a-        ^    w 

menced  (under  the  Code)  by  summons,  and  .  f  **^  J*^  F^S^^  ^t  ff^^f"^  ^  ^^ 

if  the  plaintiff  applies  for  an  order  of  i^  to  ?f*^™^^^/*  Ae  Speckl  Team  for  ex  pjute 

accompany  the  siimtoons  it  must  be  in  the  busmess.— Application  for   all   court   ordere, 

form  and  to  the  effect  required  by  section  3178.  «  ^^  ^'  ^J  ^°«^^*'  ^T  ^^  ^^^^e  is  not 

The  pleadings  may  be  oral  or  in  writing:  if  feqmred  or  has  begi  wwyed,  must  be  made 

oral,  the  clJfmui,tPiit^TfhPin,h^^n^t^^^  to  Special  Term,  Part  11,     All.  ^phcati 


oral,  the  clerk  must  enter  the  substance  thweof  J^  ^P^*^***   t^^'  ^F^  ll.     AU  « 

in  tSie  minutes.     If  a  jury  is  demanded,  the  {p'"  ^."^^^  ""  ^"^"^  ^^^^  .^®  defendant 

Justice  presiding  at  Spm^  Term  may  ii  his  ^.^^f  to  appear  or  has  waivec 

discretion  tranrfer  thraction  to  any  one  of  Tu^'w  ^""'^  ^^^S^  ^F  }^  co°«^J  ,  „       .  „ 

the  Trial  Terms;  or  he  may  cause  to  be  im-  ^^^  ^,  ™^«  ^o  Special  Term,  Part  II.     All 


paneUed  a  jury  for  the  purpose  and  try  the  ^'^^^  ^P^  ^he  examination  of  parties  or  witr 

cause  at  Special  Term;  kncTaSd  tribunal  is  ^^«^,  ^?    supplementary    proceedmgs    or    to 

hereby  decfered  to  be  a  Trial  Term,  for  the  Perpetuate  testimony  or  for  the  examination  of 

siiasr^"  ^  ""'^'^^^  "^^  ^^™^^«  ^-  t'l^' juJi^  SS  rtoiTi^'Jis 

Term,  Part  II.    No  ex  parte  order  ci  reference 

RULE  vm  in   supplementary   proceedings  will  be   made 

T  -I  j.«xi         rr.  _.              .      ,         .        .  *>y  this  Court  or  any  justice  thereof. 

Jurisdiction.— Torts  committed  on  board  a 

f9reign  sbsip  on  the  high  seas,  must  be  eon-  MILE  XI 

sidered  as  having  ocourred  within  the  terri-  -^-w 

torial  limits  of  the  foreign  nation  to  which  the  No  estension  of  time  to  answer  for  more 

vessel  belongs,  and    the   parties    having  the  than  two  days  will  be  granted,  unless   upon 

flip's  equipage,  though  actually  hef^  are  sftill  notice  to  plaintiff's  attorney, 
deemed    within   a  foreign    jurisdietion.      In 

such. case  the    Court,    having  discretion  to  RULE  ZQ 
exercise  the  power,   will  decline  iurisdieUon 
imless  It  18  made  to  appear  either:  first,  that 
we  plaintm  or  def^daoit  has  been  reiBuUriy 

chscharged  from  his  ship  by  competStaS.  »  "^ow^^  caiena^  lor  eaca  ^y  "\  wolT  att 

thority;  or,  second,  that  eitfier  of  ^ar5«  ^^^  *?^  i?'\^"^y*''J'^i,?w.^^  filed, 

IS  a  resident  or  eitisen  <rf  die  United  Stat^  c**»^  ^°  ^^^^  ^^  ^  i^^  ^*^®  ^^,«  to 

In  the  excepted  cas^oX  ^  pro^  K  »«*  ^^^  ^^^  ^  ^'  ^  "^  ^^  ^^  JP^f'^^iSi   a 

lowed.         ^                  ^         ^""^^  ^  ^  the  return  day  erf  the  motion,  and^^^^^iTr or 

copy  thereof  to  the  New  York  Law  JovxnaA^ 

RULE  IX  publication.    The  justice  presiding  at  °Pf  £or 

Ssedal  Term  for  litigated  motions*  when  Term  ma^  add  to  the  calendar,  on  »  9^ing 

helA-There  shall  be  ?8iSeci^  tSS' c^^  ^^^^  it  is  noticed,  any  moUon  not  »PP^3^ 

Court  for  the  hearing  (rf  lSS?«i  3ioM   to  ^^^^'     Motion  must   be    made  jeturn^«^ 

commence  on  the  firrt  Mond^  of  S^  monJh  ^^  ^^  ^-  ^'^  **  ^^^  ^^^f  ^^  ^^^^"^ 

and  to  continue  until  the  Friday  preceding  the  *^^  ^^^  default  noted. 

SSL  ^h^^  K  M*^^  succeeding  month,  which  ^^  ^  -_^ 

term  shaU  be  held  every  day,  except  Saturday,  R^X  XJH 

S^^X  rt  ^  ^''"^«-    Court  shall  open  Oitie«    in    MUDolementary     proceedings,     tj> 

uJu  ^W  •''  ^\»5<>niing  and  shall  oontSue  ^^-^  iudirS  d^b^or^^                        t^ 

until  all  business  before  the  court  has  bepn  P"??*^  *  juagment  oe^w                       ^^  ^^ys 

diswjsedof.    This  Special  TemXu  bTki^  ?''*  ^^.^*??  "^^^T"*  i^^^   XreoT 

as  Special  Term  P^tT    rw«I;^  *k           !?  fw>™  the  time  of  service   linerwi. 
whpnTrSi^i  ^J«f  ^^    •    Ihiring  the  months 

wn^    i^al   Terms   are   not    appointed,    the  «vtw  ytv 

i^v.n^A^^  t^^  «^«M  al^  be  iSigned  ^^^^  ^     ^  ,^^^.    Day 

^Ibf  h^'ll^Z"'  ?^  ^h   ^^^  Calendar    practice;     Trii^^  I'^St  dayl 

mil  be  heard  and  detennmed  at  Special  Term,  Calendar:  eouity  causes-—^*  *^ftlterm   or 

nS^  Ih"^^  ""i*^  ^  ^"^^Sh*  «>'*^'  hearing  hSoreUieXt  Monday.    «f    ^i^i;af  ™r^; 

fflmg  of  the  note  of  issue  provided  for  in  Rule  Part  I,  shall.  Airect,   the    ^^^"^  ^any 

prepare  a  Trial  Caiencx»ir  %^ 


Rules  XV-XVIII  RULES  OF  CITY  (X)URT  OF  THE  CITY  OF  NEW  YORK 

of  the  pending  causes  on  the  General  Calendar  counsel  in  addition  to  the  cause  in  which  he  is 
as  the  justice  holding  the  Trial  Term,  Part  I,  designated,  and  in  all  causes  Uie  counsel  who 
shall  direct,  and  such  Trial  Calendar  shall  be  is  to  try  the  same  must  be  designated,  if  re- 
posted  in  tne  calendar  clerk's  office  and  pub-  quired  by  the  court,  on  the  call  of  the  Day 
lished  in  the  New  York  Law  Journal  four  days  Calendar.  Actions  in  whidi  new  trials  are 
preceding  the  day  set  for  filing  the  notice  here-  ordered  will^  upOn  application  to  the  Special 
mafter  mentioned.  Any  party  to  a  cause  Term  for  Litigated  Motions,  UBon  two  days' 
appearing  on  such  Trial  Calendar  may  serve  notice,  be  placed  i^n  the  Trial  Calendar 
notice  on  the  calendar  clerk  and  on  the  at-  without  filing  a  new  note  of  issue. 
tome3rs  for  the  other  parties  to  the  cause  at  or 

before  4  o'clock  on  a  day  to  be  set,  following  RULE  XV 

not  less  than  four  days  after  the  first  publica-  ...      ,*                ,           ,,         •       .    ^ 

tion  of  the  calendar  in  the  Uw  Journal,  to  MisceUaneous;  fees  pftid  to  Ae  derk  not 

the  effect  that  the  cause  is  to  be  marked  ready  returnable.— Fees   paid  upon   filmg  not»   of 

for  trial,  but  if  no  party  shall  serve  such  notice  J«we  are,  so  soon  as  they  reach  the  hands  of 

the  cause  shall  be  marked  off  and  restored  to  the  ctok,  m  the  constructive  powession  erf  Uie 

the  General  Calendar  and  shall  not  be  again  city  of  New  York  and  it  is  made  the  official 

published  upon  a  Trial  Calendar  until  thelast  duty  of  that  cleric  to  pay  them,  with  other 

number   of   such   calendar   which   is   marked  lawful  fees  collected  by  virtue  of  his  office, 

ready  shall  have  been  reached  on  the  Day  ^^^  ^^  city  treasury. 
Calendar  for  trial.     Causes   appearing  more 

than  three  times  upon  the  said  Trial  Calendar  RULE  XVI 

shall,  unless  such  notice  is  served,  be  placed  Special   rules   concemins   the    duties    and 

upon  such  future  Tnal  Calendar  as  the  justice  obUJJSons  of  the  derk  oftSe  City  Court  of  the 

assigned  to  Part  I,  Tnal  Totu  may  d^ignate.  qj^  ^  jj^^  York.— 1.  The  cleric,  on  assuming 

(Pwagraph  am.  Oct.  8,  1912,  June  2,  1914,  m  q^      gj^^y  j^^j^^  ^^  ^    -^  duplicate,  his  oath 

effect  Sept.  1,  1914.)       ,    ,     ^  „       ^  of  office,  one  of  which  duplicates  shifi  be  filed 

Day  Calend«.— Said  clerk  shall  make  up  a  j^  the  office  of  the  city  clerk,  and  the  other  in 

Day  Calendar  for  each  dy  from  the  causes  for  the  clerk's  office  of  this  Court,  and  give  a  bond 

which  a  notice  is  served  as  aforesaid,  upon  ^^  ^^^  prescribed  by  law 

which  shall  be  placed  aU  such  causes  naarked  3.  The  clerk,  or,  in  his  absence,  the  d^uty, 

read>r  from  Uie  previous  Tn^Calendars  or  g^ali  j^^^  statements  in  writing,  duly  vermed 

remammg  undisposed  of  from  TVial  Calendars  by  his  oath,  of  all  moneys  received  for  fees  or 

tfieretofore  ported  and  publidied     Sudi  D^  otherwise  by  him  as  said  clerk,  and  shall  pay 

Calaidar  shall  be  caUed  at  Tnal  Term,  Part  I,  i^to  the  finance  department  of  the  city  of  New 

of  this  court  at  9:45  A.  m.  each  day.    Three  York  all  such  moneys  so  received  by  him  for 

causes  therefrom  shall  be  assigned  to  each  of  ^he  use  of  or  belonging  to  the  dty,  as  re- 

the  several  tnal  parte,  except  Parte  II,  III,  quired  by  law;  and  these  acte  shaU  be  done 

?Y,  f^^  Jv  ^^'^^do^^^^'^f^^T""'  ^^Z^K    once  in  each  and  every  month,  and  a  dupUcate 
1914;  October  25,  1920,  m  effect  Nov.  1,  1920.)     ^  g^ch  statemente  in  writing,  also  duly  veri- 

Equity   causes  for  the  foreclosure  of  me-  fied,  shall  be  at  the  same  time  delivered  to  the 

chamc's  liens,  and  in  the  nature  of  interpleader,  chi^  justice  of  this  Court,  or  in  his  absence, 

shall  be  placed   upon  the   Equity   Calendar  to  the  justice  then  presioing  at  the  Special 

upon  five  days'  notice  of  trial  and  upon  filing  Term,   Part   II,   accompanied  by   a  voucher 

a  note  of  issue  therefor  with  the  calendar  clerk,  from  the  said  finance  department  showing  that 

Causes  shall  be  plac^  on  such  calendar  in  the  such  money  has  been  actually  so  paid  over 

order  in  which  notes  of  issue  are  received,  after  the  auditing  and  approval  of  the  monthly 

Such  calendar  shall  be  called  in  Trial  Term,  statement  by  the  department. 
Part  III,  on  the  second  Monday  of  each  term 

and  the  causes  thereon  shall  be  assigned  for  RULB  XVII 

(Paragraph   added   Jiine   2,    1914;   and   new    but  ^e  facts  may  be  presented  to  the  justice 
J^l^sub^ituted  Dec.' 7,  1915,  in  ^ect    ^S^^faUfspS^T^S,  ^^otlS^ 

When  a  cause  thus  set  down  on  the  Call  ^^'  ^^^'^"  ^^^''• 

Calendar  on  any  Friday  as  "ready"  appears  RULE  XVm 
upon  the  day  Calendar,  it  must  be  tried  or 

go  to  the  foot  of  the  General  Calendar,  unless  Papers  to  be  filed  must  bear  index  number. 

it  appears  by  affidavit  to  the  satisfaction  of  The  clerk  of  the  City  Court  of  the  city  of  ^ 

the  justice  calling  the  Day  Calendar  that  the  York  is  hereby  authorized  to  inaugurate  \ 

trial  cannot  with  justice  to  one  of  the  parties  maintain  in  his  office  an  alphcJbetical  index 

proceed.     The  court  may  then  by  oraer  set  the  actions  and  special  proceedings  comment 

the  cause  down  for  trial  on  another  day  in  the  in  the  City  Court,  wmch  shall  oe  number 

term  or  place  the  cause  on  a  subsequent  Trial  consecutivdy  for  the  year  in  which  such  act 

Calendar.  or  special  proceeding  is  commenced,  and  e 

In  no  event  shall  a  cause  on  the  Day  Cal-  pleading,  order,  affidavit,  judgment,  final  or 

endar  be  pafsed  from  day  to  day  on  account  or  other  paper  filed  in  such  action  or  8pe< 

of  the  engagement  of  counsel  for  more  than  proceeding  snail  be  filed  under  the  same  numl 

two  days.    Not  more  than  two  causes  shall  be  so  that  in  the  index  book  provided  for  tt 

held  ''ready"  on  the  Day  Calendar  for  one  purpose  the  record  of  the  filing  shall  appA 


RULES  OF  CITY  COURT  OF  THE  CITY  OF  NEW  YORK       Rules  XIX 

After  the  action  or  special  proceeding  shall  have  RULE  XDC 
received  a  number,  each  paper  filed  therein 

shall  have  indoisea  thereon  the  number  as-  Settlement    of    orders    on    remlttitar. — At 

signed  thereto,  and  the  clerk  is  authorised  to  least  three  days'  notice  of  settlement  of  all 

refuse  to  receive  or  file  any  such  pleading,  order,  orders  upon  remittiturs  from  the  Appellate 

affidavit  or  other  paper,  induding  the  judg*  Term  and  Appellate  Division,  Supreme  Court, 

ment  roll  or  final  oider^  upon  which  sucii  shall  be  given  before  presenting  the  same  for 

number  does  not  plainly  appear.  signature  and  entry. 


Rules  I,  U       RULES  OF  APPELLATE  TERM,  FIRST  DEPARTMENT 


RULES  OF  THE  APPELLATE  TERM  OF  THE  SUPREME  COURT 

IN  THE  FIRST  DEPARTMENT 

Rules  for  the  Hearing  of  Appeals  from  the  Citt  Court  of  the  Citt  of  New  York 

AND  FROM  THE  MUNICIPAL  CoURT  IN  THE  BoROUGHS   OF  MANHATTAN  AND  THE  BrONX. 


RULE  I 

Tenns. — ^There  shall  be  a  tenn  of  the  Su- 
preme Court  for  the  hearing  of  appeals  from  the 
City  Court  and  the  Municipal  Court  of  the  City 
of  New  York  in  the  Boroughs  of  Manhattan  and 
The  Bronx,  which  shall  commence  on  the  first 
Monday  of  October,  November^  December. 
January,  February,  March,  April,  May  ana 
June  in  each  year,  and  shall  continue  from  day 
to  day  during  each  of  said  months  until  all  ap- 
peals ready  for  hearing  are  heard  and  disposed 
of.  This  term  of  the  court  shall  hold  its  sessions 
in  the  Court  House  in  the  County  of  New  York, 
and  shall  be  held  by  three  Justices  of  the  Su- 
preme Court  duly  designated  to  hold  said  term, 
and  shall  be  known  as  Uie  Appellate  Term. 

P ITLE  n  "^^  placing  of  an  appeal  upon  the  calendar 

K.VLJS,  u  alone,  aoes  not  entitle  an  appeal  to  be  heard. 

Appeals. — The  clerk  of  such  term  of  the  Su-  A  notice  of  argument  must  also  be  served  and 

preme  Court  shall  make  up  a  calendar  of  all  filed  (see  Rule  V).    Either  party  may  serve  and 


annexed  to  the  rettbm  from  the  Citv  Court' 
which  certified  copy  and  return  shall  be  trans- 
mitted to  the  City  Court  as  required  by  section 
1345  of  the  Code  of  Civil  Procedure. 

Upon  the  appeal  from  the  Municipal  Court 
the  judgment  or  order  of  the  Appellate  Term 
shall  be  entered  in  the  office  of  the  clerk  of  the 
Supreme  Court  in  the  county  embracing  the 
district  of  the  Municipal  Court  from  which  the 
appeal  is  taken,  and  a  certified  copy  thereof 
annexed  to  the  return  received  from  the  Munic- 
ipal Court  which  return  and  certified  copy  of 
the  judgment  or  order  shall  be  returned  to  the 
district  of  the  Mimicipal  Court  from  which  the 
appeal  was  taken. 

NOTES 


appeals  to  be  heard  each  term  and  publish  the 
same  in  the  Law  Journal  at  least  eight  days  be- 
fore the  commencement  of  the  term. 

All  appeals  from  the  City  Court  in  which  the 
return  duly  printed  as  required  by  the  Ceneral 
Rules  of  Practice  has  been  duly  filed  with  the 
clerk  of  such  term  at  least  ten  days  before  the 
first  day  of  the  term,  witJi  ten  printed  copies 
thereof  andean  admission  of  service  or  an  affidavit 
showing  the  service  of  three  printed  copies  upon 
the  attorney  for  tJie  respondent,  shall  oe  placed 
upon  such  calendar. 

All  appeals  from  the  Municipal  Court  in  which 
the  return  made  up  as  required  by  Rule  IV  of 
this  court  has  been  filed  with  the  clerk  of  such 


file  a  notice  of  argument.  A  notice  of  argument 
once  served  and  med  is  sufficient.  Townsend  v. 
Keenan,  2  Hilt.  544. 

If  the  appellant  has  served  and  filed  a  notice 
of  argument,  and  has  filed  and  served  his  briefs, 
and  does  not  answer  when  the  case  is  called,  it 
will  be  marked  '* submitted"  by  the  Court,  the 
filing  of  the  briefs  being  regarded  as  an  appear- 
ance on  the  part  of  the  apj^ant.  At  any  time 
after  the  case  app^krs  upon  the  calendar,  parties 
may,  by  stipulation,  nave  the  case  marked 
"submitted"  by  the  clerk  and  thus  avoid  the 
necessity  of  appearing  upon  the  call  of  the  cal* 
endar.  In  such  cases,  the  briefs  must  be  filed  in 
accordance  with  Rule  "  V. "   If  the  appellant  has 


term  at  least  ten  days  before  the  commencement  filed  no  briefs,  and  answers  when  tne  case  is 
thereof  shall  be  placed  upon  such  calendar.  called,  the  appeal  will  be  dismissed,  if  the  re- 
Appeals  shall  oe  placed  upon  the  calendar  in  spondent  has  served  and  filed  a  notice  of  argu- 
the  order  in  which  the  same  are  filed  and  shall  ment,  otherwise,  the  respondait  cannot  oppose 
continue  thereon  until  disposed  of.  An  appeal  the  postponement  of  the  case  by  the  appcdlant. 
may  be  brought  to  a  hearing  upoa  notice  bv  If  the  appellant  shows  good  reasons  for  failure 
either  party  of  not  less  than  eight  days,  which  to  serve  and  file  his  brids,  the  case  will  be  put 
notice  must  be  filed  as  provid^  by  Rule  V  of  over  the  term,  on  payment  of  costs,  or  if  the 
this  court.  If,  after  being  regularly  placed  upon  respondent  consents  to  aco^t  the  appellant's 
the  calendar,  neither  party  brings  it  to  a  hearing  briefs  the  case  may  be  submitted  and  the  re- 


until  after  the  same  has  been  on  the  calendar 
for  at  least  two  terms,  the  court  must  dismiss 
the  appeal  unless  it  directs  the  same  to  be  con- 
tinued for  cause  shown. 

If  the  appellant  does  not  appear  upon  the 
call  of  the  calendar,  the  judgment  or  order  ap- 
pealed from  shall  be  affirmed.  If  the  appellant 
appears  and  the  respondent  fails  to  appear,  the 
appellant  may  either;argue  or  submit  his  case,  but 
judgment  of  reveraal  by  default  will  not  be 
allowed. 

Upon  an  appeal  from  the  Municipal  Court  the 
judnnent  or  order  of  the  coiu*t  shall  be  entered 
in  the  office  of  the  clerk  of  the  Supreme  Court:  a 
certified  copy  of  such  judgment  or  order  shall  oe 


spondent  will  be  given  time  to  file  his  briefs. 

No  judgment  of  reversal  by  default  will  be 
allowed. 

The  decision  of  the  Appellate  Term,  whf 
handed  down,  is  accompanied  by  a  proper  ore 
or  judgment  of  the  Court.    In  appeals  from  ti 
City  Court,  the  Clerk  causes  the  remittitur  to 
sent  to  the  City  Court,  where  the  judgment 
order  of  the  Appellate  Term  is  made  the  jud 
ment  or  order  of  that  Court.    The  City  Coi 
requires  that  a  notice  of  three  (3)  days  be  g\ 
before  the  judgment  of  the  Appellate  Ta 
will  be  made  the  judgment  or  order  of  that  Cou] 

Upon  the  decision  of  an  appeal  from  t 
Municipal  Court,  the  Clerk  of  the  Appdl 
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RULES  OF  APPELLATE  TERM,  FIRST  DEPARTMENT        Rules  IH,  IV 

Tenn  fixes  a  date  for  the  new  trial  therein,  and  appeal,  or  one  of  them,  for  good  cause  shown, 

the  Clerk  of  district  from  which  it  came,  with  a  shall  ext^d  the  time. 

certified  copy  of  the  judgpient  or  order  of  the 

Appellate  Term.    The  prevailing  party  mekv  NOTES 

then  proceed  to  tax  the  costs  and  the  Clerk  will  rru    a       n  *   rr          -n      x     x  ^  - 

enter  his  judgment  ^'^^  Appellate  Tenn  will  not  enlertam  a  mo- 

When  a  new  trial  is  ordered  in  the  Municipal  ^  to  diemiss  an  appeal  from  a  judgment  of  the 

Court,  the  judgment  of  the  Appellate  T^  S*y  Court,  until  twenty  (20)  days  after  the 

fixes  a  date  forthe  new  trial  thVSein,  and  the  2^?^*^^  ^^'^^  .A^'^^.^^S^h  ^"^^ 

Clerk  of  the  lower  Court  places  the  base  upon  ^^f^^^^  ^'  ^^^^"^  ^^5  ^I  ^;  ??PP-  ^\' 

the  calendar  for  that  date.  ,   T^.wmt^y  of  the  respondent,  if  the  m^ 

A  resettlement  of  an  order  may  be  asked  for  ^^^^^  *^,^^!  ^  ?^  o°  ftPP«l  settled  and 

upon  two  (2)  days*  notice  (see  Rule  "VIU,"  ^gned  by  the  tonal  justioe,  »  to  move  m  the 

port).    If  a  motion  for  such  resettlement  is  P^^  ^^L'J.^^.^^S?^?*  *feS*^5.*?P^^ 

denied,  it  is  usually  denied,  with  costs.   A  copy  has  waiyedhis  right  thereto.   (Rule  34,  General 

of  the  proposed  resettled  order  should  be  sub-  "^|«  of  mcUoe.)                 .  j  .v  ^       „  . 

mitted   with   the   moving   papers   and   such  ^  ^  »«<*  «?  <!«»?,  ^  granted  the  Appellate 

order  should  recite  that  it  should  take  the  place  J^  ^  ™«?|»  *^«  *PP««^  ,"?*^*^  *PP^ 

of  the  original  order,  giving  the  date  of  suoh  ^^  ^^^  *{>  ^^7«  *^*PP^H,te*^  1*PS  ^ 

original  o^^  S'^S^tT^'^S^^v  I^  Ja.^^'^'  ^^  ^'  ^• 

^  St.  Rep.  20;  29  N.  Y.  Supp.  704. 

RULB  HI  Appisals  from  judgments  must  be  settled  and 

«»-t      A«Mvwi.^<tf«       ^     ^  %M  ^     m  allowed  by  the  trial  justice,  orthey  will  not  be 

Ftdure  toFile  Pnnted  P«p#rs  and  Motion  for  fled  by  the  Clerk  of  (STAbpellate  Term,  and 

Dismissal  llierrfor.-In  app^  from  the  City  ^j^e  consent  of  the  parties lS*ta  case  miy  be 

Court,  m  case  the  appellant  does  not  cause  the  settled,  cannot  be  substituted  for  that  of  the 

printed  papers  to  be  filed  with  the  Clerk  of  the  tiiai  iuatipe.    Mkldleman  v.  Stevenson  et  al. 

Appellate  Term    and  serve  three  (3)    copies  118  N.  Y.  Supp.  762. 

thereof  upon  the  attorney  for  the  respondent^  as  Returns  on  appeal  from  ordeiB  of  the  Mumci- 

reciuired  by  the  GenenJ  Rules  <k  PracitMe,  pal  Court  must  be  acoGoapanied  by  a  certificate 

within  twenty  (20)  days  after  the  settlement  of  of  the  Clerk  that  the  return  contains  copies  of 

the  case  on  appeal,  and  in  case  of  an  appeal  all  the  affidavits  and  other  papers  recited  in  the 

from  an  order  of  the  City  Court  within  fiteen  order  appealed  from. 

(15)  days  after  service  of  the  notice  of  an  apped  After  a  case  is  upon  the  calendar,  the  respon- 

upon  the  attorn^  for  the  respondent,  the  r»>  dent  cannot  move  to  dismiss  for  f ailuie  ta  proae- 

spondent  may  move,  upon  three  days'  notice  on  cute,  or  for  failure  to  file  and  serve  briefs,  unless 

any  day  of  the  term,  to  dismiss  the  appeal,  and  he  has  served  and  filed  a  notice  of  argument, 

the  appeal  shall  be  dismissed  unless  the  time  of  The  order  on  dedskuis  on  motk>ns  is  filed  m 

the  appellant  to  cause  such  printed  papers  to  be  soon  as  the  decision  upon  the  motion  is  made, 

filed  and  copies  thereof  to  be  served  oe  extended  When  orders  are  granted  as  a  favor  upon  oob* 

by  the  justices  assigned  to  hear  such  appeals,  or  ditibte  the  party  favored  muQt  not  wait  for  ser- 

one  of  them,  for  good  cause  shown.  vice  upon  him  of  a  copy  of  the  order. 

In  appeds  from  Judaments,  final  orders  or  Ex  parte  orders,  dismissing  appeals  upon 
orders  of  the  Municipal  Court  of  the  City  of  consent,  or  for  failure  to  comply  with  a  former 
New  York,  m  which  a  case  is  settled  as  provided  order,  when  handed  up  for  signature,  in  case  the 
in  subdivisions  1  and  3  of  section  161  of  the  appeal  is  upon  the  «dendar,  must  be  accom- 
Municipal  Court  Code,  the  appellant  must,  panied  by  a  copy  for  certification  by  the  Clerk 
withm  five  days  after  service  of  the  notice  of  to  aoompany  the  return  to  the  lower  courts, 
appeal,  deposit  with  the  clenc  the  fees  of  the  sten- 
ographer for  a  transcript  of  the  minutes;  ^e  RULE  IV 
stenographer  must  within  ten  days  thereafter  «.«*-»  *▼ 
file  said  transcript  with  the  Clerk,  who  shall  Returns  upon  Appeals. — Returns  upon  ap- 
immediately  notify  the  appellant  or  nis  attorney  peals  from  judgments,  final  ord^ns  and  orders  of 
of  the  receipt  of  the  same:  the  appellant  or  his  the  Municipal  Court  in  which  a  case  is  made  and 
attorney  must  within  two  da3rs  after  receipt  of  settled  shaU  consist  of  true  copies  of  the  originals 
such  notice  procure  the  case  to  be  settled  on  a  to  be  furnished  by  the  appellant,  tvpewritten  on 
written  notice  of  at  least  three  days  to  the  clerk  suitable  paper,  eight  (8)  inches  wide  and  ten  and 
and  to  the  attorney  for  the  respondent  or  to  the  one-half  (lOJ^  inches  long,  numbered  at  the 
respondent,  if  he  has  not  appeared  by  attorney,  bottom  of  each  page,  fastened  at  the  left-hand 
returnable  before  the  justice  who  tried  the  case;  edge,  bound  with  a  substantial  cover  and  appro- 
and  the  Clerk  must  within  two  days  after  the  pnately  indexed,  in  the  following  order: 
settlement  of  the  case  by  the  trial  justice  file  the  A  statement  showing  the  court  and  district 
return  made  up  as  required  by  Rule  IV  of  this  thereof  from  which  the  appeal  is  taken,  the  date 
Court  with  the  Clerk  of  the  Appellate  Term:  of  entry  of  the  judement,  final  order  or  order 
and  in  case  of  an  appeal  from  a  judgment,  final  appealed  from,  the  oate  of  the  bejpnning  of  the 
order  or  order  of  the  Municipal  Court,  in  which  action  and  of  service  of  the  respective  pleadings; 
no  case  is  settled,  the  Clerk  must  file  the  return  the  names  of  the  original  parties  in  full  and  any 
made  up  as  required  by  Rule  IV  of  this  Court  change  in  the  parties  if  such  has  taken  place; 
\rithin  fifteen  (15)  days  after  service  upon  him  the  names  of  tne  attorneys  appearing  for  the 
of  the  notice  of  appeal;  imon  failure  by  the  ap-  respective  parties  on  the  appeal.    The  notice  of 
pellant  to  procure  compliance  with  tne  above  appeal,  the  summons,  the  complaint,  the  an- 
requirements,  the  respondent  may  move  upon  swer,  the  bill  of  particulars,  if  any,  any  interme- 
three  days' notice  on  any  day  of  the  term  to  dis-  ediate  order  and  the  papers  upon  which  the 
miss  the  appeal,  and  such  appeal  shall  be  dis-  same  is  based,  if  brou^t  up  for  review  by  the 
missed  unless  the  justices  assigned  to  hear  such  notice  of  appeal;  the  judgment,  final  order  or 
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RuleV  RULES  OF  APPELLATE  TERM,  FIRST  DEPARTMENT 

order  appealed  fromj  the  oriKinal  transcript  of  Monday  preceding  the  first  day  of  said  tenn, 
the  stenographer's  mmutes,  which  shall  be  trans-  serve  a  copy  of  said  points  upon  the  attorney 
cribed  in  conformity  with  the  standard  page  for  the  respondent.  Upon  failure  so  to  do  thue 
adopted  by  the  Society  of  Certified  Shorthand  appeal  mav,  when  called  for  argument  in  its 
Reporters,  on  papers  of  the  size  above  mentioned  regular  order  on  the  calendar,  be  dismissed,  or 
the  lines  thereon  to  be  consecutively  numbered,  the  hearing  thereof  adjourned  to  the  next 
on  the  left-hand  margin;  copies  of  the  exhibits  tenn,  as  the  court  may  detennine.  Not  later 
in  tibe  order  in  which  they  are  marked,  unless  than  twelve  o'clock  noon  on  the  Saturday 
they  are  voluminous  and  only  part  of  their  con-  preceding  the  first  day  of  the  tenn  the  re- 
tents  are  material,  in  which  case  the  parties  may  spondent  must  serve  a  copy  of  his  points  upon 
stipulate  or  the  justice  below  may  upon  notice  the  attorney  for  the  appellant  or  upon  the 
settle  a  statement  respecting  the  same  or  the  appellant's  counsel,  and  file  witn  the  derk  the 
parts  thereof  to  be  retumea  upon  appeal;  the  requisite  number  of  copies  thereof  to  be  used 
opinion  of  the  court  or  a  statement  that  no  upon  the  argument,  said  copies  also  to  contain 
opinion  was  rendered;  the  settlement  and  the  number  of  the  case  upon  the  calendar  as 
allowance  of  the  case  by  the  trial  justice  and  the  published  in  the  Law  JoumaL  No  farther 
certificate  of  the  Clerk,  which  may  be  made  time  for  filing  points  will  be  granted  and  no 
upon  the  stipulation  of  Uie  respective  parties  or  other  points  will  be  received  or  considered  or- 
their  attorn^.  less  the  court  shall  by  its  own  motion  direct 

Retiuns  upon  appeals  from  judgments,  final  further  points  to  be  submitted, 
orders  or  orcfers  in  whidi  no  case  is  settled  shall  No  appeal  will  be  heard  or  reodved  on  sub- 
consist  of  true  copies  of  all  papers  used  upon  the  mission  unless  it  has  been  noticed  for  argument 
hearing  or  recited  in  the  order  appealed  from,  to  (as  required  by  section  TSO^  C.  C.  P.),  aiM  proof 
be  furnished  by  the  appellant^  typewritten  in  of  service  thereof  filed  with  Uie  derk  of  the 
the  manner  above  inoicated  m  tne  following  Appellate  Term  on  or  before  the  Monday 
order:  preceding  the  first  day  of  the  term.    All  ap- 

A  statement  showing  the  court  and  district  peals  must  be  heard  or  submitted  when  rego- 

thereof  from  which  the  appeal  is  taken,  the  larly  called  for  argument,  unless  the  court, 

nature  of  the  judgment,  final  order  or  order  ap-  for  cause  shown,   shall  adjourn  the  heaiing 

pealed  from  and  the  da^e  of  entry  of  the  same;  tmtil  a  subsequent  term;  and  no  appeals  shafi 

the  names  of  the  respective  parties  and  the  be  submitted  without  aizument   unless   the 

attorneys  appearing  on  the  appeal.    The  notice  points  have  been  filed  and  served  as  hordn- 

of  appeal;  the  ju(^ment,  final  order  or  order  before  provided.    In  the  argument  of  an  appeal 

appeued  from  ;m  an  app^  from  a  judgment  or  from  an  order,  or  from  a  judgment  of  the 

final  order  the  papers  upon  which  the  same  is  Municipal  Court  not  more  than  fifteen  minutes 

based;  in  an  appeal  from  an  order  the  notice  of  shaU  be  occupied  by  counsd  on  either  side; 

motion  or  oraer  to  show  cause;  the  moving  and  in  the  argument  of  an  appeal  from  a  iudg- 

affidavits,  the  opposing  affidavits,  the  opinion  of  ment  of  the  City  Court  not  more  than  thirty 

the  court  or  a  statement  that  no  opinion  was  minutes  shall  be  occupied  b3r  counsel  on  dther 

rendered,  the  certificate  ck  l^e  Clerk,  which  may  side,  except  by  express  pomission  of  the  court, 
be  made  upon  the  stipulation  of  the  parties  or 

their  attorneys.       ^^^^^„  xrnrrvsi 

NOTES  NOTES 

There  shaU  be  an  order  entered,  which  should  ^  Ten  (10)  copies  of  the  briefs  upcm  wpeal 

recite  the  papers  used  upon  the  hearing,  or  a  ™°^  iudmiaits  wid  ord«»  of  the  City  Court 

short  form  order  referring  to  the  papers  used  by  S"^  be  filed  with  the  Cleric  of  the  Appelate 

number.   Section  767,  Code  of  dvfl  Procedure.  Term.    In  ai>peals  from  mdjgmettts  and  orders 

Solomon  v.  Rothbaum,  Law  Journal,  Jan.  19,  ?^the  Mumcipal  Court,  three  (3)  copies  of  the 

1916.  citing  Kirchner  v.  Abbotts  Bakeries,  156  briefs  are  requured.  .,,.., 

N.  Y.  Supp.  107  Bnefs  upon  an  i^peal  from  the  Mumcipal 

All  exhibits  contained  in  a  case  should  have  a  ^."^  »^  »ot  be  printed  but  may  be  type- 
proper  notation  thereon  of  the  page  of  record  at  ^^*^*  ,        ,  j      j  ^i   « 
which  they  were  offered  in  evidence,  and  the  .  "  *?e  respondent  has  served  and  filed  a  no- 
index  should  also  show  the  page  at  which  they  ^^  of  argumoit  and  the  appellant  has  neither 
were  ofifered.  served  nor  filed  a  notice  of  argument  and  bnefs, 

RULE  V  the  appeal  will  be  dismisBed,leaving  the  appellant 

to  move  to  open  and  excuse  his  default,  and  to 

Cases  and  Points;  Argument — ^The    cases  restore  the  appeal,  be  being  thereby  subjected, 

and  points  and  all  other  papers  furnished  to  if  such  relief  is  granted,  to  pa>[ment  of  costs 

the  Appellate  Term  on  an  appeal  from  the  of  dismissal  and  sosts  of  the  motion  to  open  his 

City  Court  shall  be  printed  as  provided  for  in  default.     A  motion  to  diamas  the  appeal  for 

Rule  43   of  the  General  Rules  of  Practice,  failure  to  file  briefs  will  not  be  entertain    * 

The  points  on  an  appeal  from  the  Municipal  unless  the  respondent  has  served  and  filed 

Court  shall  be  printed  as  therein  provided  or  notice   of   aigument.     If  both   parties  ha> 

typewritten.     In  every  case  on  appeal  from  served  and  filed  a  notice  of  argument,  and  tl 

tne  City  Court  or  the   Mvmicipal  Court,  the  appellant  has  failed  to  file  briefs  the  responde 

appell^it  must,  on  or  before  the  Monday  pre-  may,  upon  the  call  of  the  calendar,  move 

ceding  the  first  day  of  the  term  at  whidi  the  dismiss  the  appeal  and  unless  the  court  th 

appecd  is  noticed  for  argument,  file  with  the  permits  the  appellant  to  serve  his  briefs,  t 

Clerk   of   the  Appellate   Term   the   requisite  appeal  will  be  oismissed,  or  put  over  the  ter 

number  of  copies  of  his  points  to  be  used  upon  in  the  last  event,  costs  will  be  imposed, 
the  hearing,  indicating  thereon  the  number  of        Reply  briefs  are  not  permitted  under  t. 

the  appeal  on  the  c^endar  published  in  the  rules  imless  the  same  are  reauested  by  tl 

Law  Journal,  and  shall  also,  on  or  before  the  Court.    If  the  appellant  is  allowed  to  file 
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RULES  OF  APPELLATE  TERM,  FIRST  DEPARTMENT       Rules  VI,  VII 

reply  larief  it  is  usually  upon  condition  that  he  u|>on  the  oalendar  of  the  next  tenn  after  the 

suDmit  the  appeal  without  argument.  filing  of  the  order.    No  new  notioe  of  argument 

need  be  served  or  filed.   Tlie  case  will  be  called 

RULE  VI  in  the  regular  order,  must  be  submitted  with- 

A»«i:..*i«_.  »«  »  :..^:.^  ^t    *k-   a^.^ii.»^  out  oral  argument  and  will  be  refeired  by  ti»e 

Ti£Pf^?*w„V.i^w^(r.  ^  J^St^J^  justices  i&e  in  that  term  to  the  justices  who 

llZlV^l^^^J'J^J^i.'^.^r:  ie«d  the  ^  in  the  first  instance,  unle« 


an  application  for  such  leave  l^y  the  trial  justice  -»-  t^^I^n\?t&  h^ 
upon  any  day  durmg  the  teim  upon  three  n«y  behaSledl^atthecaUof  tKenda?^ 
days'  notice  to  the  opposite  party  or  parties,    gj^  ^th  thfcl^  prior  thereto.    ThwTeed 

the  order  entered  in  the  %m,  below  and  ^  ^^^  ^L^Tltf^ i^W^i^^J^ 
papers  recited  therein;  a  concise  statement  of  ^^'^ ,^^t  Itr^^^t.  f  J^„  °^^ 
thilrounds  of  aUeg^  oror,  a  copy  of  the    "'""?  **'  **?  ?*?  ^^  *"Ti?'**  *  ^^  *^  '^^ 

ooin.^  of  the  j,»ti^  below,  it  ony,"^^  XS^^d'hidrup'*onX*'c«  S 
of  due  service  of  the  papers  upon  which  the    •^'^*f*«j  *^^  ^w^x*^  ut#  w*.  w*^>  ^u  v*  vs«c 

application  is  founded.^  ^  ^  g^  ^W«X^*^  "^^  ^  "*  '^'*" 

RULE  Vn  '^^  same  practice  prevails  when  a  reargu- 

ment  is  granted  upon  an  appeal  from  an  oraer 
Application  for  Leave  to  Appeal— Reaxgu-  or  judgment  of  the  Municipal  Court, 
ment.  Motion  for. — Motions  for  reargument  The  return  upon  appeal  must  be  sent  back 
and  applications  for  leave  to  appeal  from  a  from  the  Municipal  Court  to  the  clerk  of  the 
determination  of  the  Appellate  Term  to  the  Appellate  Term  who  refiles  it  and  places  it 
Appellate  Division,  under  section  1344  of  the  upon  the  calendar.     If  the  order  granting  a 
Code  of  Civil  Procedurcj  must  be  made  upon  reargument  does  not  so  direct,  an  ex  parte 
any  day  of  the  term  on  nve  (6)  days'  notioe  to  order  may  be  obtained  directing  the  clerk  of 
the  adverse  pai-ty,  and  must  be  returnable  the  Municipal  Court  to  file  the  return  with  the 
within  twentjr  (20)  days  after  the  entry  of  the  derk  of  the  Appellate  Term  for  the  purpose 
order  determining  said   appeal;  all  papers  to  of  a  reargument  being  had. 
be  used  on  such  motion,  together  with  a  copy  jj^  the  case  of  GarUand  v.  N.  Y.  Zoological 
of  the  opinion,  if  any,  and  briefs  of  counsel.  Society,  Law  Journal,  May  7,  1909,  not  re- 
must  be  delivered  to  the  clerk  of  the  court  and  ported.,  it  was  held  that  the  time  to  appeal 
submitted,  without  argument.     Such  motions  from  tne  determination  of  the  Appellate  T«rm 
must  be  based  upon  an  affidavit  or  a  statement  in  a  City  Court  case  was  given  by  Section  3193 
setting  forth  concisely  the  points  claimed  to  of  the  Code  of  Civil  Prooedure,  and  in  a  Munio- 
have  been  overlooked  or  misapprehended  by  ipai  Court  by  Section    1361  of   the  Code  of 
the  court,  with  proi)er  reference  to  the  authon-*  Civil  Procedure.    Such  appeal  must  therefore 
ties  relied  upon,  and  the  reason  why  such  re*  be  taken  within  20  days  from  an  order  or  judg- 
argument  should  be  panted  or  appeal  allowed,  ment  of  the  City  Court  and  within  30  days 
The  briefs  may  be  either  printed  or  typewritten,  fj^m  an  order  or  judgment  of  ^e  Municipal 
An  appeal  to  the  Appellate  Division  from  Court,  after  service  of  a  copy  of  the  order 
an  order  granting  a  new  trial  will  not  be  al-  grantmg  leave  with  notice  of  its  entry, 
lowed  unless  the  appellant  files  with  his  notice  jf  ^h^  motion  for  leave  to  appeal  or  for  re- 
of  appli^tion  for  leave  to  appeal  a  stipulation  argument  be  made  returnable  promptiy  an 
that  if  the  ordo-  appealed  froin  be  affirmed,  or  application  for  an  ex  parte  order  staying  pro- 
the    appeal    therefrom    dismissed,    judgment  ceedings  pending  the  hearing  and  determination 
absolute  may  be  rendered  agamst  him.  ^f  tj^g  motion  will  be  entertained  or  an  order 
A  party  dcsu-mg  an  order  staymg  proceed-  ^  ^^^  c^uae  why  leave  to  appeal  or  a  rear- 
ings  pending  a  motion  for  reargument  or  an  gument  should  not  be  granted  may  be  obtained 
application  for  leave  to  appeal  inust  serve  the  y^ih  a  temporary  stay  incorporated  therem, 
n^ice  provided  for  m  this  rule.     Upon  an  provided  such  order  is  made  returnable  within 
affidavit  showmg  the  service  of  such  notice,  a  gyg  (5)  days.    The  application  for  the  order 
copy  of  tiie  movmg  papers  and  a  statement  m  ^^^^  be  handed  to  the  clerk,  who  will  procure 
such  affidavit  settmg  forth  the  reasons  why  a  jt  to  be  signed  by  one  of  the  justices  who  heard 
stay  shoiUd  be  granted,  an  appbcation  for  a  ^^  appeal  and  who  are  alone  empowered  to 
stay  will  be  entertamed.    Application  for  such  g^^  a  stay.    Stem  v.  Barrett  Chemical  Co., 
order  must  be  made  to  the  justices  of  the  Ap-  iQg  ^^  y,  gupp,  gn.     No  other  justices  or 
pellate  Tmn  who  Jieard  the  appeal,  or  one  of  branch  erf  the  Supreme  Court,  unless  it  be  the 
them  by  filing  the  same  with  the  clerk  of  the  Appellate  Division,  has  authority  to  grant  a 
Appellate  Term,  by  whom  it  wiU  be  brought  g^y  ^pon  such  a  motion,  i.  e.,  a  stay  of  pro- 
to  the  attention  of  the  court.  ceedings  until  the  hearing  and  determination 

vrnn^Q  ^  *  motion.    The  stay  tominates  with  the 

JNOriws  oitry  of  the  order  without  regard  to  service  of 

The  motion  may  be,  and  usually  is,  in  the  a  copy  of  the  order  or  notice  of  entry  thereof. 

alternative  either  for  reargument  or  leave  to  Tuska  v.  Jarvis,  61  Misc.  224;  Smith  v.  Spald- 

ap^.  ing,  30  How.  Pr.  339,  442. 

When  a  reargument  of  an  appeal  from  an  If  leave  to  appeal  is  granted,  a  stay  pending 

order  or  juc^ent  of  the  City  Court  is  granted,  the  hearing  of  the  appeal  in  the  Appellate 
the  clerk  of  the  Appellate  Term  places  the  case    Division  will  be  granted,  and  if  a  reargument 
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is  granted  a  stay  will  be  granted  pending  the  desiring   to   have  it   corrected   should   move 

hearing  of  the  aigument.    If  leave  to  appeal  ^mptly  for   a  re-settlement   of  the   order, 

is  denied,  no  stay  will  be  granted  pending  a  This  motion  may  be  made  upon  two  days' 

motion  made  in  the  AppeUate  Division  for  notice.    A  copy  of  the  order  as  made,  together 

leave  to  appeal  and  an  application  for  such  a  with  the  proposed  order,  should  be  served  iroon 

stay  must  oe  made  in  that  court.  the  other  party,  with  a  notice  to  the  effect 

that  the  proposed  order  will  be  submitted  to 

RULE  Vm  the  court  on  the  day  named  therein  for  si^^aa- 

Motions     GeneraHy- Practice. -Motions  I'^f*     "^hiP?*^  ^T^^'"- ^'^li^^^J'v* 

^  «  iT^rtf^i.;^^.   "L.,  A      JT^7i      iyl.^Jh^^Jua  g^^Qi^m&xt  that  such  order  is  mtended  feo  take 

may  be  noticed  for  any  day  of  the  term  and  ^^    ,       ^  ^    ^^j^^^j  ^^         ^^        ^j^^ 

must  be  submitted  without  argument.     Five  dav  ^       ^^^      etc 

days'  notice  of  motion  must  be  given,  except  ^                      ' 

motions  for  leave  to  appeal  to  this  court  under  CALEin>AR  RTTLBS 

Rule  VI  and  to  dismiss  an  appeal.    A  notice  »tt¥i?  t 

of  such   motion,   whether  founded   upon   an  -                                RULE  I 

order  to  show    cause  or  a  regular  notice  of  The  calendar  of  appeals  from  orders  and 

motion,  with  proof  of  service  thereof,  and  the  judgments  of  the  City  Court  wiU  be  called  in 

opposing   affidavits   must   be   filed   with   the  the  forenoon  of  the  first  day  of  the  term  at 

clerk  of  the  Appellate  Term  at  or  before  12  10  o'clock  a.  m.    The  calendar  of  appeals  from 

o'clock  upon  the  day  on  which  the  same  is  ordera  and  judgments  of  the  Municipal  Court 

returnable.  will  be  called  on  the  second  day  of  the  tenn 

All  decisions  will,  when  announced,  be  ac-  at  10  o'clodk  a.  m. 

c(»npanied  by  an  oraer  duly  signed^  unless  the  RliLE  n 

court  shall  otherwise  direct.    Motions  for  re-  •      #     , 

settlement  of  orders  must  be  made  upon  two  ^^  motion  for  leave  to  appeu  or  for  rearsu- 

days'  notice.  ment,  an  indorsement  must  oe  made  upon  the 

NOTF^  motion  papers  stating  the  term  of  the  court  at 

iwjLUja  which  the  case  was  amied  or  submitted.    If 

In  all  motioBB,  the  motion  papers  and  proof  an  appeal  upon  the  calendar  is  affected  by  a 

of  service  must  be  filed  with  the  cl^k  of  tiie  motion,  the  motion  papers  must  be  indorsed 

Appdlate  Term  before  12  m.  of  the  day  the  with  the  calendar  number  of  such  appeal, 

same  is  returnable.  bttti?  itt 

All  papers  must  be  endorsed  with  the  county  kuls  lu 

clerk's  number  of  the  clerk  of  the  county  em-  The  points  on  appeal  from  judgments  and 

bracing  the  court  from  which  the  appeal  is  taken,  arders  of  the  City  Court  shall  be  printed  as 

llie  opposing  part^  has  until  12  o'clock  noon  provided  for  by  Rule  43  of  the  General  Rules 
of  the  return  day  in  which  to  file  opposing  of  Practice.  The  points  on  appeals  from  the 
affidavits,  and  briefs  may  be  submitted  by  Municipal  Court  shall  be  printed  or  type- 
either  party  up  to  that  time.  The  decision  of  written  upon  wiiite  paper  of  unifcxm  sise. 
the  court  upon  motions  is  embodied  in  an  order  viz.,  ten  and  one^half  mches  in  length  ana 
which  is  filed  and  entered  as  soon  as  the  motion  eight  inches  in  width,  and  fastened  on  the 
is  decided.  No  appeal  lies  from  such  an  order,  left-hand  edge  thereof.  Upon  the  rightrhand 
Geraman  v.  Levy,  108  N.  Y.  Supp.  1107,  comer  of  the  points  submitted  to  the  court 
affirmed,  126  App.  Div.  83.  shall  appear  the  name  of  counsel  arguing  or 

If  a  party  has  served  motion  papers,  but  has  submitting   the   same.     Upon   the   left-hand 

failed  to  file  than  with  proof  of  service,  the  comer  of  the  points  submitted  shall  appear 

opposing  party  upon  submitting  an  affidavit  the  ccdendar  number  of  the  case  on  appeal, 

to  that  effect,  and  a  copy  of  the  papers  served  All  points,  briefs  and  motion  papers  must  be 

li^MU  him,  may  have  the  motion  dismissed,  filed  flat.    The  county  clerk's  number  of  the 

with  costs.  clerk  of  the  county,  embracing  the  court  from 

Motions  for  stavs  pending  appeals  must  be  which  the  appeal  is  taken  must  be  indorsed  on 

made  returnable  before  the  Appdlate  Term,  all  motion  papers. 

and  five  (5)  days'  notice  must  be  given.    The  In  appeals  from  judgments  and  orders  of 

same  relief  may  be  obtained  under  an  order  to  the  City  Court^  ten  (10)  copies  of  the  points  or 

show  cause,  which  may  be  made  returnable  briefs  must  be  nled,  and  three  (3)  copies  upon  ap- 

on  two  (2)  days'  notice.    In  a  proper  case  a  peals  from  the  Municipal  Court  must  be  filed, 

temporary  stay,  pending  the  hearing  of  the  Briefs  of  counsel,  when  reference  therein  is 

motion^  will  also  be  granted.    The  trial  of  an  made  to  the  testimony  dven  upon  the  trial, 

action  m  the  City  or  Municipal  Courts  may  be  must  give  the  number  of  the  folio  in  the  printed 

stayed  by  the  Appellate  iWm,  pending  the  case,  if  an  appeal  from  the  City  Court,  or  the 

hearing  oi  an  appeal  from  an  order  of  either  number  of  the  page  and  the  line  thereof  in  the 

court.    Fleischman  v.  Mengis,  118  N.  Y.  Supp.  record,  if  an  appeal  from  the  Mum'cipal  Court. 

671;  Amorisia  v.  Rand,  88  N.  Y.  Supp.  366.  If  the  appellant's  brief  fails  to  comply  with 

In  such  motions,  a  copy  of  the  pleadings,  this  rule,  the  appeal  may  be  dismissed.  If 
the  order  and  of  tne  affidavits  used  upon  the  the  respondent's  brief  is  deficient  in  this  re- 
motion  in  the  lower  court,  both  for  and  against  spect,  the  appeal  may  be  considered  on  the  ap- 
the  motion,  should  accompany  the  moving  pellant's  bn^  alone.  (Adopted  July  12,  1915.) 
papers  to  eniJ^le  the  Appellate  Term  to  de-  tjtttw  tv 
termine  whether  there  exists  probable  cause  RuLB  IV 
for  review.  If  that  is  not  done,  or  if  the  moving  After  submission  or  argument  of  cases  and 
papers  fail  to  show  merit  in  the  appeal,  the  submission  of  briefs  no  communications  will 
motion  will  be  denied.  be  accepted  from  counsel  exc^  to  correct  orors 

If  the  order  handed  down  upon  ihie  decision  or  for  citation   of   an   authority.     (Adopted 

of  a  motion  is  not  a  proper  order,  the  party  May  14,  1016.) 

tM4 
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RULES  OF  THE  APPELLATE  TERM  OF  THE  SUPREME  COURT 

IN  THE  SECOND  JUDICIAL  DEPARTMENT 

Relating  to  the  Hfawng  of  Appeai^  from  the  Municipal  Court  and  the  Making  and 

Hearing  of  Motion*  in  said  Appellate  Term 

RULE  I  plainly  marked,  and  enclosed  in  the  return 
^  ,  ^  ,.  ,  ^  ,,  .  ..  envelope.  The  opinion  of  the  Muncipal  Court 
Calendar  of  Appeals.— The  clerk  of  said  justice,  if  any,  must  be  included  in  the  return. 
Appellate  Term  shall,  at  least  eight  days  be-  Returns  on  appeal  from  orders  must  be 
fore  the  first  day  of  an  appomted  term  thereof,  accompanied  by  a  certificate  from  the  clerk 
prepare  a  calendar  of  all  the  appeals  to  that  of  the  Municipal  Court  that  the  return  con- 
court  in  which  the  returns,  conformable  m  all  tains  the  pleadings,  if  any,  all  affidavits  and 
respectfl  with  section  161  of  the  New  York  City  other  papers  recited  in  the  order  appealed 
Municipal  Court  Code  and  with  Rule,  have  from.  CAm.  Feb.  2  1916.) 
been  filed  ten  days  prior  to  the  commencement 

of  such  term.     Such  appeals  shall  be  placed  RULE  IV 

upon  said  calendar  according  to  the  date  of  j^^^     ^    ^     ^       Hearing.-After   the 

hrnnten  foV  L'n^i^^^^^^^  ^^^^^  «f  tie  retum  therein  aH^peal  may  be 

iWe  ^^^^nlX1l^^^^^^^          Tli;}  X^^t   to  a  bearm^^^^^^^                        e|er 

<.lendar  uniil  disposed  of.  P-^  pt^  K^te^W^^^ 

RULE  n  ^^t^  *^^  ^^^^^  ^^  ^^^  Appellate  Term  on  or 

before  the  Monday  preceding  the  first  day  of 

Motion  to  Dismiss  for  Waxit  of  Return. —  the  term.     If  the  parties  to  an  appeal  shall 

If  the  appellant  fails  to  procure  the  return  on  fail  to  bring  the  same  to  a  hearing  tor  at  least 

appeal  to  be  made  and  filed  as  prescribed  in  two  terms  after  the  same  had  been  r^ularly 

section  161  of  said  Municipal  Court  Code,  the  placed  on  the  calendar,  the  court  must  dismiss 

respondent  may  move  to  dismiss  the  appeal^  such  appeal  unless  it  directs  its  continuance 

and  such  appeal  shall  be  dismissed  unless  the  for  good  cause  shown. 

justices  assigned  to  hear  the  same  shall,  for  If  the  appellant  does  not  appear  upon  the 

good  reason  shown,  extend  the  time.     (Am.  call  of  the  calendar  the  Judgment  or  order 

Feb.  2,  1916.)  appealed  from  shall  be  affirmed.     If  the  ap- 

"DTrri?  TTT  pellant   appears  and  the  respbndent  fails  to 

RULE  in  appear,    the   appellant   may   either   argue   or 

Returns,    Points,    etc.— The    stenographer's  submit  his  case,  but  judgment  of  reversal  by 

minutes,  attached  to  the  return,  and  the  points  default  will  not  be  allowed, 

on   appeal,    shall   be   printed   or   typewritten  RULE  V 
upon  white  paper  of  the  quality  and  weight 

prescribed  in  section  796  of  the  Code  of  Civil  Hearing  of  Appeals;  Points  and  Filing  Same. 

Procedure,  shall  be  of  uniform  size,  namelv,  — The  appellant  shall,  on  or  before  theXlonday 

ten  and  one-half  inches  in  length  and  eight  preceding  the  first  day  of  the  term  at  which 

inches  in  width;   the  stenographers'   minutes  the  appeal  is  noticed  for  argument,  file  with 

shall  be  numbered  at  the  bottom  of  the  page,  the  clerk  of  the  Appellate  Term  three  original 

fastened  at  the  left  hand  edge,  bound  with  copies  of  his  points  to  be  used  on  the  hearing 

suitable    cover,    and    appropriately    indexed,  and  shall  also,  on  or  before  the  same  day,  serve 

Such  points  shall  be  fastened  on  the  left  hand  a  copy  of  said  points  on  the  respondent  or  his 

edge  thereof  and   the  number  of  the  appeal  attorney.    Upon  failure  to  file  and  serve  said 

shall  be  indicated  thereon,  and  on  the  upper  points   the   appeal   may,   when   c^ed  in   its 

right  hand  corner  of  the  points  submitted  to  regular  order  on  the  calendar  for  argument, 

the  court  shall  appear  the  name  of  the  counsel  be  dismissed,  or  the  hearing  thereof  adjourned 

arguing  or  submitting  the  same.  to  the  next  term,  as  the  court  may  determine. 

All  returns  on  appeal,  including  the  evidence,  Not  later  than  twelve  o'clock  noon   on  the 

the  exhibits  and  all  papers  relating  thereto,  all  Friday  preceding  the  first  day  of  the  term,  the 

points,  briefs  and  all  motion  papers  for  sub-  respondent  must  serve  a  copy  of  his  points 

mission  to  the  court  must  be  flat  and  so  de-  upon  the  appellant  or  his  attorney  and  file 

livered  to  the  clerk  of  the  Appellate  Term;  with  the  clerk  three  original  copies  thereof,  to 

all  motion  papers  for  submission  to  the  Ap-  be  uised  upon  such  argument  and  hearing.    No 

pellate  Term,   or  to  a  justice  thereof,   must  fu^j^J^er  time  lor  filiug  pomta  will  be  granted 

comply  with   the  forgoing  conditions  as  to  aivj    ^o  other  pointa  wiW  be  teceiyed  unless 

quality  and  weight.     The  exhibits  offered  by  tK      coort   ftVia\v,  by   "\Va  «;*^  motion,   dvrect 

each  party  shall  be  copied  in  typewriting  and  f/^      -  pointa  \jo  be  wj^imitted. 

annexed  to  the  retum  in  the  order  of  their  ^VO^   a.Opea\ '^w  V>e  Y^ftwc^  ^t  ^^^i^^  <^^  »^^ 

admission  in  evidence,  and  the  originals  thereof  ^     ^0  ^^^eaaVv  Voi*  \>««^^^^^<^^  ^^^  &T\^uinent 

shall  also  be  returned  separate,  attached  in  ^.^di^^^t  oi  }^e   "O^g^^y^^^  ^^^^^^ 

the  order  in  which  they  are  numbered  or  lettered  W  W  P^^Vu  IV^T^f^  .  «s^  ^^  '^'^^  T*a  c 

and   placed   flat   in   an   appropriate  envelope  W^d  J^^r   S^^^^                                   e«X\^  ^or 
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argument,  unless  the  court,  for  cause  shown,  and  applications  for  leave  to  appeal  to  the  Ap- 

diall  adjourn  the  hearing  until  a  subsequent  pellate  Division  in  the  Second  Judicial  Depart- 

day.     No  appeal  shall  be  submitted  without  ment  from  a  judgment  or  an  order  of  the  Appel- 

argument  imless  the  points  have  been  filed  late  Term,  based  upon  affidavits  setting  forth 

and  served  as  hereinbefore  provided,  and  in  concisely   the  matters  claimed  to  have  been 

the  argument   of  an   appeal  not   more  than  overlooked  or  misapprehended  by  the  court,  a 

fifteen  minutes  shall  be  occupied  by  counsel  concise  statement  of  the  grounds  of  alleged 

on  either  side  except  by  permission  of  the  court,  error,  and  the  reasons  why  said  motion  should 

(Am.  Feb.  2,  1916.)  be  granted   or  such   application  be  allowed, 

with  appropriate  reference  to  the  authorities 

i>TTn?  VT  relied  upon,  may  be  made  and  submitted  to- 

RULE  VI  the  justices  who  heard  such  appeal,  after  five 

Jud«««.s,    Orders   and   Reseta«n«jta.-  ffi  ^gf^^brJaSi^lfs:^  Sn'^ 

county  embracing  the  district  of  the  Municipal  ff'^  t^SSh:>r  iiJh ^«*^  ^♦wl.^lw  .^S" 

''r''^??^''*P''ftr-^'"'^."*T;  S'brilft^i^ra^'bJdeEStoTe 

appeal  was  hea;d,  shall  V  remitted  to  the  lf»!T^Vh?.,t?i,.^nr'^"    ^"^    "^ 

\iunicipal  Court  in  the  district  from  which  '^*'«^'  '^thout  argument, 

the  appeal  was  taken,  as  provided  in  section  An  app«il  to  the  Appellate  Division  frwn  an 

163  of  the  Municipal  Court  Code.    If,  however,  o~"  f^*"*  *  °<^  *"*•  ^.^  not  be  allowed 

a  motion  for  reargument  or  an  application  for  unless  the  party  so  Mplying  files  with  his  notice 

leave  to  appeal  to  the  Appellate  Division  is  ??  application  for  sudh  leave  to  app^  a  stipula- 

made.  the  return  on  such  appeal  shall  be  re-  t'""  *•»**  «  *"«  order  appealed  from  be  ^- 

tained  by  the  clerk  of  the  Appellate  Term  P"*«d  or  the  app«!al  therefrom  be  dismissed, 

unta  the  motion  is  decided,  and  if  a  new  trial  judgment  absolute  may  be  rendered  against 

has  been  ordered  and  the  dav  fixed  for  such  ''^"*» 

new  trial  shall  intervene  the  submission  and  ^  Motions  for  leave  to  appeal  to  the  Appellate 

decision  of  such  motion,  then  the  day  fixed  Term  from  an  order  of  the  Municipal  Court 

for  such  new  trial  shall  be  adjourned  for  three  Pureuant  to  the  provisions  of  paragraph  VII  of 

weeks  from  that  day.  section  154  of  the  Municipal  Court  Code,  may 

Except    when    the    Appellate    Term    shall  be  made  to  the  justices  of  the  Appellate  Term  or 

otherwise  direct,  all  decisions,  either  in  cases  J'^®  ^^  ^^^^y  provided  such  application  has  first 

upon  appeal  or  on  motion,  will,  when  announced,  ^f^  .^M^e  to  and  denied  by  the  justice  of  the 

be  accompanied  by  an  order  duly  signed.  Municipal  Court  making  the  order  sought  to  be 

A  motion  for  resettlement  of  an  older  must  reviewed.    The  motion  must  be  made  upon  the 

be  made  within  ten  days  after  its  entry  and  record  in  the  court  below,  a  copy  of  the  opinion,  if 

upon  two  days'  notice  to  the  adverse  party  or  *py>  ^^  ^^  justice  making  the  order,  and  a  oon- 

his  attorney.  ^^^  statement  of  the  ground  of  the  alleged  error. 

The  motion  may  be  made  after  five  days'  notice 

RULE  Vn  thereof  to  the  adverse  party,  provided  the  mo- 
tion papers  be  served  within  ten  days  after  the 

Motions   Generally.— -Five   days'    notice   of  ^"^^r  of  the  justice  of  the  Municipal  Court 

motion  shall  be  given  of  all  motions  made  in  denying  leave  to  appeal  was  made.    The  mo- 

the  Appellate  Term,  and  all  motions  noticed  tion  papers  shall  be  delivered  to  the  clerk  of  the 

for  the  first  day  of  the  term,  whether  upon  an  Appellate  Term  within  fifteen  days  after  the 

order  to  show  cause  or  on  regular  notice  of  making  of  the  order  by  the  justice  of  the  Mu- 

motion,  with  proof  of  service  thereof,  and  a  nwipal  Court  denying  leave  to  appeal,  except 

note  of  issue,  must  be  filed  with  the  clerk  of  ^lat  after  the  last  Monday  of  June  the  same 

the  Appellate  Term  on  the  Thursday  preceding  ™ay  ^  delivered  to  the  clerk  of  the  Appellate 

the  commencement  of  the  term.    The  motion  /erm  at  any  time  prior  to  the  Monday  preced- 

calendar  will  be  published   on   the  Saturday  {*^  the  beginning  of  the  next  succeeding  A^jel- 

preceding  the  commencement  of  the  term,  but  **^®  Term. 

no  motion  will  be  placed  thereon  except  upon  ^  party  seeking  a  stay  pending  a  motion  for 

compliance  with  this  rule  and  Rule  III  so  far  reargument  or  asking  leave  to  appeal  to  the 

as  applicable.     Briefs  of  counsel  and  the  an-  Appellate  Term,  or  applyingfor  allowance  of  an 

swering  affidavits,  if  any,  must  be  filed  with  appeal  to  the  Appellate  Division  aa  herein- 

the  clerk  on  or  before  twelve  o'clock  noon  on  before  provided,  must  give  to  the  adverse  party 

the  Saturday  preceding  the  first  day  of  the  five  days'  notice  of  such  application,  and  the 

term.      All    motions,    including    those    made  motion  papers  shall  show  proof  of  such  senr*- 

under  Rule  II,  may  be  made  returnable  any  AH  papers  in  motions  provided  for  by  t 

day  of  the  term,  must  be  submitted  without  ^^^  shall  be  delivered  to  the  cleric  of  the  Api 

argument,    and   when   relating   to   a   pending  late  Term  and  thereupon  be  deejned  submitt 

appeal   the   calendar  number   of  such   appeal  without  argument,  and  the  clerk  shall  bring 

shall  be  indicated  on  the  first  page  thereof,  to  same  to  the  attention  of  the  court,  or  one  of 

the   right   of   the  title   of   the   action.      (Am.  justices  thereof,  as  the  provision  for  such  i 

Feb.  2,  1916.)  tion  may  require. 

In  motions  for  reargument  or  for  leave  to  - 

RULE  Vni  P^*^  ^  ^^^  Appellate  Division  an  endorsem 

must  be  made  upon  the  motion  papers,  stati 

Motion  for  Reargnments  and  Applications  the  term  of  the  court  at  which  tiie  case  v 

for  Leave  to  Appeal. — Motions  for  reargument  argued  or  submitted. 


RULES  OF  APPELLATE  TERM,  SECOND  DEPARTMENT      Rules  I-HI 


CALENDAR  RULES 
RULE  I 


The  resiilar  day  calendar  of  appeals  from 
orders  ana  judgments  will  be  called  on  the  first 
and  succeedmg  days  of  each  term  at  one 
o'clock,  P.  M.    (Am.  Feb.  2, 1916.) 


issue  must  be  endorsed  with  the  calendar  num- 
ber of  such  appeal. 

RULEm 


Briefs  of  counsel,  when  reference  therein  is 
made  to  the  testimony  ffiven  upon  the  trials 
must  give  the  number  of  the  folio  or  the  page  in 
the  record.  If  the  appellant's  brief  fails  to 
complv  with  this  rule,  tne  api)eal  may  be  dis- 
RULE  n  missea.    If  the  respondent's  brief  is  dScient  in 

this  reepect,  the  appeal  may  be  considered  on 
If  an  appeal  upon  the  calendar  is  affected  by    the  appellant's  brief  alone.    (Adopted  Feb.  ^, 
a  motion,  the  motion  papers  and  the  note  of    1916.) 
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Ruleel-VIII  RULES  OF  CX)URT  OF  CLAIMS 


RULES  OF  THE  COURT  OF  CLAIMS  ^ 

(Adopted  Nov.  8, 1016,  in  effect  Jan.  1, 1917.)      ^^  applications  to  the  Court  of  Claims  for 

the  entry  of  the  appropriate  orders  and  judg- 

RULB I  ments. 

RULS  V 

Amendments. — Clainis,    counterclaims    and 

replies  may  be  amended  upon  order  of  the  court  .   When  costs  on  appeal  are  allowed  by  the 

or  a  judge  thereof.  Appellate  Court,  the  successful  party  on  wpe^l 

The  order  granting  the  amendment  must  set  must  within  the  time  stated  in  Rule  4  file  in 

forth  verbatim  the  amended  part  or  parts  of  the  clerk's  office  of  the  Court  of  Claims  at  Al- 

the  pleading  and  by  the  necessary  references  to  bany  his  proposed  bill  of  costs,  and  at  the  same 

the  original  pleading  must  indicate  where  the  time  serve   upon  the   adverse   party  a  copy 

changes  in  the  original  pleading  are  made.  thereof,   togetner  with   notice  of  taxation  of 

The  amended  pleading  must  recite  on  its  face  costs,  which  shall  be  not  less  than  five  nor  more 

the  date  when  the  order  permitting  the  amend-  tlian  ten  days  thereafter. 

ment  was  granted.  When  costs  on  appeal  are  allowed  by  the 

Except  when  the  order  permitting  the  amend-  Appellate  Court,  the  same  may  be  stipulated 

ment  is  made  during  the  course  of  the  trial  of  a  by  the  parties,  and  if  not  so  stipulated  shall 

claim  or  counterclaim,  or  unless  the  order  per-  be  taxecl  by  the  clerk  of  the  Court  of  Claims  in 

mitting  tiie  amendment  otherwise  directs,  the  like  manner  as  costs  are  taxed  in  the  Supreme 

party  securing  the  order  must  file  in  the  clerk's  Coiurt. 

office  at  Albany  within  ten  days  after  the  order  RULE  VI 
permitting  the  amendment  is  granted  an  original 

And  twelve  copies  of  the  entire  pleading  as  Attorney,    when    party    represented    by.— 

amended,  and  ne  must  i^vithin  the  same  time  Whenever  under  these  rules  a  party  to  a  claim 

serve  upon  the  adverse  party  a  duplicate  orig-  is  directed  to  do  an  act.  or  service  of  any  paper 

inal  thereof.  or  notice  is  directed  to  be  made  upon  any  party 

to  a  claim,  if  said  party  is  represented  by  an 

RULE  n  attorney  said  act  must  be  done  by  said  attorney 

.  and  said  service  must  be  made  upon  said  attor- 

Answers. — ^The  state  is  not  required  to  an-  j^^y 
•swer  a  claim  and  all  allegations  in  the  claim  are 

treated  as  denied .  *^*^  ^^ 

Briefs. — ^VMienever   either  party   desires   to 

RULE  ni  submit  a  brief  or  the  court  directs  the  sub- 

Appeal.^  —Except  as  otherwise  directed  by  mission  thereof,  the  party  submitting  the  same 

these^es,  the  practice  on  appeal  shaU  be  the  must  serve  a  eopy  m)on  tiie  advise  partv  witkm 

same  as  that  in  the  Supreme  fcourt  and  Court,  the  time  pracribecT  by  the  court  forthat  pur- 

77  *____!_  pose,  or  if  the  time  is  not  so  prescribed,  witbm 

oi  AppetuB.  twenty  days  after  the  completion  of  the  trial 

RULE  IV  or  the  hearing  of  the  application,  in  connection 

^,                 -  ,        .  ,          ,.^««i  ^„o*  fii^  ;«  with  which  the  brief  is  submitted.     If  either 

The  succe^ul  party  ^^^^^PPf  ^  ^"^^  ^J^l^  party  desires  to  submit  a  reply  brief,  the  partv 

the  clerk's  office  of  the  Court  of  Claims  at  AL-  ^^^iitting  the  same  must  ^e  upon  the  ad- 

bany  the  onginal  printed  caf ^  oj^^apPeal  to^  »  ^           ^^  ^^       .    ^^^^  ^^^^  ^ 

gether  with  a  certified  copy  of  the  o^r  of  the  ^        ^fter  the  service  upon  him  of  the  brief  to 

Appellate  Court  .remittmg  the  Proceedings  to  ^^^^  ^  ^^.^  .^  ^      j  P" 

the  Court  of  Claims  witl^m  ten  ^Ij^  «Jter  said  ^r^^^^^er  either  party  to  a  claim  serves  upon 

order  is  filed  in  the  clerk^s  o^^^^^^^^^^^f^^ppe^  ^    ^           party,  pu^uant  to  this  rule,  any 

late  Court,  together  ^'^V^D  J^/"fJ^^^  ^^  brief,  he  mu^t  at  the  same  time  send  to  the 

two  copies  of  his  proposed  order  ma^ng  the  clerk's  office  at  Albany  four  copies  thereof .   The 

order  or  judgment  f  the  Appellate  Court  the  ^j^^^  ^j^             the  receipt  thereof  send  one 

order  or  judgment  of  the  Court  "^J  ^^^l^^;J^^  copy  to  each  of  the  judges  hearing  the  claim 

(2)  an  original  and  two  copies  o^.^^is  proposed  ^^-^ghall  file  the  remaiWg  copy  or  copies  in  his 

judgment  of  the  Court  of  Claims  based  on  said  ^^^                                  ^     ^^ 

order.    If  the  successful  party  on  appeal  faite  to        ^j-  ^^^.^^  ^^  ^^^j^^  ^^  ^^^^  ^^^  ^j^^^  ^ 
comply  with  this  rule,  the  adverse  party  may    ^^^^^  ^^^  ^^^^  ^^  ^^.j^^  ^^  ^^  applicati 

I  Sec   266  of  the  Code  of  Civil  Procedure  provides  aa  made,  and  before  which  judge  Or  judges, 
follows:  "The  court  may  establish  rules  for  its  government, 

and  the  regulation  of  practice  therein;  prescribe  the  forms  RULE  VIII 

and  methods  of  procedure  before  it.  vacate  or  modify  KUl>JSr  Vlli 

judgments,  and  grant  new  trials,  and  e*<^Pl "  °*^«/ J"^        Calendar  of  cUdms.' — The  district  calen< 

nrnvided  in  said  rules  and  regulations,  or  the  code  of  civil  vriiMsii««    vi    vmuuv         *"\        jLI  -^i     «.. 

SJS^^th^  practice  shallbe  the  same  as  in  the  supreme     shall  be  made  Up  for  each  Of  the  diStnctB  m 
court      Rules  of  the  board  of  claims  or  former  court  of     ^ioned   beloW   of  the  claims   arising  within   tl 

S^ro.Xri^Sch*aS'i#^>1o^'^^^^^^  counto  named: 

of  the  court  of  claims.  ^-    *^^^'   ^^-   •*^^- 
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RULES  OF  C50URT  OF  CLAIMS 


Rules  IX~XI 


Albany  District 

Albany 

Bronx 

Broome 

Clinton 

Columbia 

Delaware 

Dutchess 

Essex 

Franklin 

Fulton 

Greene 

Hamilton 

Kings 

Montgomery 

Nassau 

New  York 

Orange 

Putnam 

Queens 

Rensselaer 

Richmond 

Rockland 

Saratoga 

Schenectady 

Schoharie 

Suffolk 

Sullivan 

Tioga 

Ulster 

Warren 

Washington 

Westchester 

Utica  District 

Chenango 

Herkimer 

Lewis 

Oneida 

Otsego 

St.  Lawrence 

Syracuse  District 

Cayuga 

Cortland 

Jefferson 

Madison 

Onondaga 

Oswego 

Seneca 

Tompkins 

ROGHBBTER  DISTRICT 

Chemung 

Livingston 

Monroe 

Ontario 

Orleans 

Schuyler 

Steuben 

Wayne 

Yates 

Buffalo  District 

Allegany 

Cattaraugus 

Chautauqua 

Erie 

Genesee 

Niagara 

Wyoming 

RUtSIZ 

The  6ketk  shall  prepare  a  calendar  for  each 
regular  term  of  the  court  as  directed  by  see- 


tk>n  2S4  of  the  Code  of  Civil  Procedure  of  all 
claims  which  are  filed  in  his  office  at  Albany  at 
least  thirty  da3rB  before  the  commencement 
of  the  term  for  which  the  calendar  is  made  up; 
and  he  shall  prepare  a  calendar  of  claims  for 
each  special  term  of  the  court  as  directed  in 
writing  by  the  presiding  judge. 

No  claim  shall  be  addea  to  the  calendar  ex- 
cept by  written  order  of  the  court  (1)  upon  the 
written  consent  of  both  parties,  or  (2)  upon 
written  notice,  stating  the  reasons  for  the  ap- 

{>lication,  served  upon  the  adverse  party  at 
east  eight  days  before  the  opening  of  the 
term  of  court  for  which  the  calendar  is  made 
up.  Copies  of  the  amplication  papers  must  be 
sent  to  the  clerk's  office  at  Albany  at  the  same 
time  they  are  served  upon  the  adverse  partv. 
Whenever  any  claim  is  added  to  the  calendar 
for  a  district  other  than  the  one  in  which  said 
claim  arose,  such  addition  shall  be  in  force  only 
during  the  term  at  which  the  claim  is  added  to 
the  calendar,  and  at  the  end  of  said  term,  if  said 
claim  has  not  been  disposed  of,  it  ^lall  resume 
its  regular  place  on  the  calendar  for  the  district 
in  which  it  arose. 

RULE  X 

Unless  the  court  otherwise  directs,  the  first 
day  calendar  shall  consist  of  such  claims  as 
shall  be  announced  as  ready  for  trial  by  ^ther 
party  upon  the  formal  call  of  the  calendar  on 
the  opening  day  of  the  term.  From  time  to 
time  during;  the  continuance  of  said  term,  the 
court  may  m  its  discretion  add  to  such  original 
dav  calendar  other  claims  upon  the  general 
calendar.  The  representative  of  the  attom^- 
general's  office  in  charge  at  said  term  of  oomrt 
shall  immediately  notify  the  attpm^s  for  the 
respective  claimants  of  such  addition  of  claims 
to  the  day  calendar. 

RULE  XI 

Claim.* — The  claim  must  state  concisely 
the  facts  constituting  the  same,  the  nature  and 
extent  of  the  interest,  and  the  post-office 
address,  of  each  claimant  therein. 

It  must  state  whether  or  not  the  claim,  or 
an^r  part  thereof,  has  been  assigned,  and  if 
assigned  the  name  and  post-office  aadress  of 
each  peiBon  interested  in  the  claim,  and  the 
nature  and  extent  of  such  interest. 

It  must  state  whether  or  not  it  has  been 
submitted  to  any  other  tribunal  or  officer  for 
audit  or  determination,  and  if  so  to  what  tri- 
bunal or  officer,  and  the  determination  of  such 
tribunal  or  officer  therein. 

In  aU  cases  where  a  notice  of  intention  to 
file  a  claim  is  required  by  law,  the  claimant, 
before  filing  said  claim  in  the  clerk's  office  at 
Albany,  must  attach  to  the  original  and  to  the 
twelve  copies  thereof  a  copy  of  said  notice  of 
intention,  and  the  claim  must  state  the  date 
of  filing  of  such  notice  both  in  the  office  of  the 
clerk  of  the  court  of  claims  and  in  the  office  of 
the  attorney-general.^ 

Where  the  claim  is  for  the  temporary  or 
permanent  appropriation  of  property,  it  must 

« For  wissesied  forms  for  oUimt,  se«  the  appendiz  to- 


Si^^^Sffcdtobefitod  with  the  eourt  of 
A?  >f0ir^  the  MpcvinteDdent  of  pubUe  w 


i^^ 


elatma  ahftll  be 

worki***." 


Rules  XII-XIX  RULES  OF  COURT  OF  CLAIMS 

contain  a  specific  description  of  the  property,  RULE  XV 

givTM  ite  location  and  quantity            .  j^  ^       ^  iswc-The  date  of  issue  is   the 

There  must  be  included  m  each  claim,  or  j  .    *X  £,.       .1       1  •      •    xu      1  Ti      ml 

attached  th^eto  as  a  part  thereof,  a  schedule  j^^^^  ^"^^  ^^^  *'''"™  ""  *«  «>«*  "  «*<*  «* 

showing  in  detail  each  item  claimed,  and  the  ^' 

amount  of  such  item.  RULE  XVI 

If  the  claim  is  filed  under  a  special  statute, 

such  statute  must  be  set  out  in  full  in  the  claim.  Disbursements  for  «pproiuictio&  maps. — An 

The  claim  must  be  signed  at  the  end  thereof  allowance  will  be  made  in  the  judgment  in 

by    the   claimant's   attorney,    giving   the   at-  appropriation  claims  for  the  actual   expense 

tomey's  post-office  address.  incurred  by  the  claimant  in  securing  copies  of 

It  must  be  verified  in  the  same  manner  as  the  official  appropriation  maps  required  to  be 

pleadings  in  the  supreme  court.  attached   to   appropriation   claims  under   the 

The  original  may  be  either  tjrpewritten  or  rules  only  when  such  expense  is  proven   or 

printed,   but  where  the  amount  claimed   ex-  stipulated  in  open  court  and  included  in  the 

ceeds  $500  the  copies  must  be  printed.  award. 

,  _  RULE  xvn 

RULE  xn 

iiii./?iji_j,.                      .  Discontinuance. — ^Where  a   counterclaim  is 

A  claim  shall  be  filed  by  delivering  it  at  the  pleaded  the  claimant  cannot  discontinue  ex- 

derk's  office  in  Albany  to  the  clerk  or  in  his  cept  as  permitted  by  the  written  ord^-  of  the 

absence  to  some  person  in  charge  of  the  office,  court  or  a  judge  thereof, 
or  upon  the  receipt  thereof  at  the  clerk's  office 

in  AJbany  by  mail  or  by  express.    At  the  time  RULE  XVO 
of  filing  the  original  claim  or  within  ten  days 

thereafter  the  claimant  must  file  in  the  clerk's  Dismissal    of    claim   or    counterclaim. — ^An 
office  at  Albany  twelve  copies  thereof.®  application  may  be  made  to  the  court  to  dis- 
miss a  claim  or  a  coimterclaim  in  whole  or  in 
'DTTT1?  VTTT  P^^  ^li  thc  grouud   (1)   that  said  claim  or 
RULB  XIU  counterclaim,  or  a  part  thereof,  does  not  state 
Clerk. — ^The    duties    of    the    clerk,    unless  facts  sufficient  to  constitute  a  cause  of  action^ 
otherwise  ordered  in  writing  by  the  court,  shall  or  (2)  that  the  court  does  not  have  jurisdiction 
be  as  follows:    1.  He  shall  receive  and  file  all  of  said  claim  or  counterclaim,  or  a  part  thereof, 
papers  in  a  claim  which  comply  with  the  statutes  either  with  respect  to  one  or  more  (rf  the  parties 
and  rules  relating  thereto.    2.  He  shall  number  thereto  or  witn  respect  to  the  subject  matter 
eaeh  claim  in  the  order  of  its  filing,  and  give  thereof.      Unless    said    application    is    made 
each    amended    or    supplemental    claim    and  during  the  trial  of  said  claim  or  counterclaim, 
other  papers  in  the  claim  the  same  number  as  it  will  not  be  entertained  by  the  court  except 
the  original  claim.     3.  He  shall  deliver  three  on  eight  days*  written  notice  to  the  adverse 
copies  of  each  claim  to  the  attorney-general  party  stating  the  pounds  therefor,  unless  the 
and    four    to    the    superintendent    of    public  adverse    party    waives   or   modifies    this    re- 
works, and  shall  retain  the  remaining  copies  quirement. 

for  the  use  of  the  court.    4.  He  shall  notify  the  

claimant  or  his  attorney  of  the  date  of  filing  a  RULE  XIX 

thfbeginning  of  the  tenn  to  each  "claimant  ^J^^-^n^atd  Sit^^h^nErf  the^lita 

whoee  claim  appears  thereon,  or  to  h.s  attorney,  ^nd  claimant's  name. 

6^  He  studl  cause  to  be  entered  m  appropriate  j^    y  utjgated  claims  eaeh  party  must  within 

^•^"•i-FT^  ^'^''\^'^  '■«1"""^  **>>  "%  five  days  Jtcr  the  claim  is  LaUy  submitted, 

^^i:    u    ^}   f     f  '^  ^'^x^A^  T'"^^  "'  file  in  ^e  clerk's  office  at  AJbany  five  copies  of 

such  books  and  of  all  papen,  filed  in  hus  office.  ^  jj^^  „j  ^,j  g^^ita  submitted  V  him  to  the 

7.  He  shall  perfonn  such  other  duties  as  may  ^^     g    j^  jj  ^  ^^  sufficiently  describe  said 

be  presCTibed  by  the^  court  or  not  inconsistent  exhibits  so  as  to  permit  the  identification  thereof 

therewith  by  any  judge  of  the  court.  ^^  ^^^^  gj^^  ^^  ^fR^;^  ^u^ber  or  symbol 

attached  to  each  exhibit  by  the  court  stenog- 

RULE  XIV  rapher,  it  must  recite  on  its  face  when  and 

r^Mt^*^^i^i^      wi,«^«     „     «^,.^f «,«!„;«,     ,0  where  the  claim  was  tried  and  before  which 

Counterclaim.--Where     a     counterclaim     is  judge  or  judges,  and  shall  be  signed  at  the  end 

necessary  the  attorney-general  must  plead  the  [y^^^^  ^y  the  attorney  for  the  partv  submitting 

^^^l^l'^TZT^^'Tl^l  T^  the  proj^isioi^  ^^^  3^/  The  clerk  sLu  send  one^copy  of  s^ 

relating    to   claims    so   far    as   applicable.      A  ijsf  to  wirh  of  thp  iudfffifl  hearinir  the  claim  a 

counterclaim  must  be  verified  by  the  attorney-  l?:ii  f:i??L^i!^!:i^?^^ 

„_i       t              ru'j       X*                        "  snail  nle  tne  remammg  copies  m  nis  oince. 

general  or  by  one  of  his  deputies.  g    j^    ^    ^^  «t^£      ^  be  respons; 

„Ji^!.f  fhi  rr^rri',  h'     ^^  .tt  Ih»"„?  f°'  his  own  exhibits,  but  the  clerk  ofX  oo 

order  of  the  court  or  a  ludge  thereof,  the  at-  ^         ^j^       '  j^  ^be  exhibitB,  or  anj 

tomey-general  must,  at  least  teii  days  before  b^,  to  be  filed  tothe  clerk's  office  at  AH^ 

w-^  kfr^ilS'^  fif  the  term  a    w^ch  the  claim  ^     ^           j  ^^       ^        j   .^j,^  ^^  4^ 

IS  to  be  tried,  file  in  the  clerk's  office  at  Albany  ^j        ^pon  the  issuing  of  a  cert&aite  of 

aa  original  and  five  copies  of  the  counterclaim  ,  by^^ie  attomey^eneral  in  any  claim 

and  must  at  the  same  tune  that,  he  files  said  J^    the  expiration  <rf  the  time  for  taking 

counterclaim  serve  a  duplicate  original  thereof  ^^^  thereto,  the  derk  may  return  to  the  m 

upon  the  claimant. ^^^  ^^jbitg  ^t  by  said  party  to  the  <le 

•  See  footDote  6.  page  1349.  office. 


RULES  OF  COURT  OF  CLAIMS 


Rules  XX-XXVIII 


RULE  XX 

Guardian  ad  litem. — A  guardian  ad  litem 
inay  be  appointed  by  the  court,  or  one  of  th- 
judges  thereof,  as  provided  by  the  rules  of  prace 
tice  of  the  supreme  court. 

RULSXXI 

Judgments.' — ^The  successful  party  must 
within  five  days  after  receipt  from  the  clerk  of 
a  notification  of  the  award  of  the  court  submit 
to  the  clerk  an  original  and  two  copies  of  his 
proposed  judgment.  If  said  party  fails  to  do  so, 
the  adverse  party  may  submit  such  proposed 
judgment. 

unless  otherwise  ordered  by  the  court  or  a 
judge  thereof,  the  judgment  in  appropriation 
claims  shall  not  be  entered  until  the  attorney- 
general  files  in  the  clerk's  office  at  Albany  his 
written  approval  of  title  to  the  property  appro- 
priated by  the  state,  including  nis  direction  as 
to  the  claimant  or  claimants  in  whose  name 
judgment  should  be  entered.  In  all  other  cases 
judgment  shall  be  entered  by  the  clerk  as  soon 
as  the  proposed  judgment  is  submitted  to  him 
pursuant  to  this  rule,  or  in  default  thereof  as 
soon  as  practicable  thereafter. 

RULEXXn 

Maps.-;-In  appropriation  claims,  the  claimant, 
before  filing  the  claim  in  the  clerk's  office  at 
Albany,  must  attach  to  the  original  and  to  the 
twelve  copies  thereof  a  duplicate  of  the  official 
appropriation  map  or  maps  filed  in  the  office  of 
the  State  engineer  and  cohering  the  property  for 
which  the  claim  is  filed. 

In  other  claims  affecting  real  property,  and  in 
negligence  claims,  a  rough  sketch  or  drawing 
showing  the  location  of  the  premises  affected, 
or  the  place  where  the  claimant  alleges  that  the 
accident  occurred,  must  be  so  attached. 

RULEXXm 

Notice  of  intention  to  file  a  claim. — In  addi- 
tion to  the  requirements  prescribed  by  section 
264  of  the  code  of  civil  procedure  for  a  notice  of 
intention  to  file  a  claim,  every  notice  of  inten- 
tion must  state  on  its  face  the  postK)ffice  address 
of  each  claimant  therein  and  the  post-office 
address  of  the  attorney  for  each  claimant. 

RULE  XXIV 

Number  of  daim. — The  number  given  to 
the  claim  by  the  clerk  when  the  same  is  filed 
in  his  office  must  be  indicated  on  the  face  of  all 
subsequent   papers   in   the   same   proceedings 

1  For  suggested  forms  for  judgments  and  for  the  proce- 
dure necessary  to  secure  pasrment  of  judgments,  see  the 
nappeadiz  to  these  rules. 


filed  in  the  clerk's  office  or  submitted  to  the 
court  by  the  party  filing  or  submitting  the  same. 

RULE  XXV 

Orders. — Whenever  either  of  the  parties  to  a 
claim  shall  apply  to  the  court  or  a  judge  thereof 
from  an  order  it  shall  be  (lie  duty  of  the  party 
making  the  application  (1)  to  present  to  the 

i'udge  or  judges  to  whom  the  application  is  made 
lis  proposed  order  in  writing  and  (2)  to  send  to 
the  clerk's  office  at  Albany  three  copies  of  said 
proposed  order.  When  said  order,  signed  by  the 
judge  or  judges  to  whom  it  is  presented,  is  filed 
m  the  clerk's  office,  the  clerk  shall  send  to  the 
refipective  parties  certified  copies  thereof. 

Except  when  an  order  is  applied  for  during 
the  trial  of  a  claim,  no  application  shall  be  made 
to  the  court  or  a  judge  thereof  for  any  order 
except  on  eight  days'  written  notice  to  the  ad- 
verse party,  stating  the  grounds  therefor,  un- 
less the  adverse  party  waives  or  modifies  this 
requirement. 

RULE  XXVI 

Reply. — ^A  counterclaim  is  admitted  unless 
a  reply  is  filed  and  served  as  prescribed  by  these 
rules.  A  reply  must  be  verified  in  the  same 
manner  as  pleadings  in  the  supreme  court. 

Unless  other^ase  permitted  by  the  written 
order  of  the  court  or  a  judge  thereof,  the  claim- 
ant must,  within  twenty  days  after  the  service 
upon  him  by  the  attorney-general  of  a  counter- 
claim, file  in  the  clerk's  office  at  Albany  an 
original  and  twelve  copies  of  his  reply  and  must 
at  the  same  time  that  he  files  said  reply  serve  a 
duplicate  original  thereof  upon  the  attorney- 
general. 

RULEXXVn 

Size  of  pai>ers. — Where  a  claim  or  other  pa- 
per in  a  case  is  typwritten  the  size  of  the  paper 
used  shall  be  substantially  eight  inches  by  thir- 
teen inches  and  when  printed  substantiallv 
eight  by  ten  inches  and  one-half  inches. 

RULEXXVni 

Submission  of  claim  on  agreed  statement 
of  facts. — ^Whenever  a  claim  is  submitted  to  the 
coiurt  on  an  agreed  statement  of  facte,  the  claim- 
ant must  within  five  days  thereafter  file  in  the 
clerk's  office  at  Albany  a  copy  of  said  state- 
ment which  must  be  signed  at  the  end  thereof 
by  both  parties,  together  with  a  memorandum 
stating  when  and  where  the  claim  was  submitted 
and  to  which  judge  or  judges.  Each  party  must 
within  the  same  time  file  in  the  clerk's  office  at 
Albany,  a  list  of  all  papers  submitted  by  said 
party  to  the  court,  wnich  list  must  sufficiently 
describe  said  papers  so  as  to  permit  the  identifi- 
cation thereof. 


USl 


APPENDIX  TO  RULES  OF  CX)URT  OF  CL.\IMS 


APPENDIX   TO   RULES   OF   THE   COURT   OF   CLAIMS 


I.  The  following  forms  are  suggested  as  aids  to  claimants." 

FORM  A 
Notice  of  Intention  to  File  Claim. 
STATE  OF  NEW  YORK— COURT  OF  CLAIMS 


John  Doe 
.offainat 
The  State  of  New  York. 


Notice  of  intention 
to  file  claim 


To  the  Clerk  of  the  Court  of  Claims: 

To  the  Attorney-General  of  the  State  of  New  York:  • 

Please  take  notice  that  the  undersigned.  John  Doe^  intends  to  file  a  claim  against  the  State  of 
New  York,  pursuant  to  section  264  of  the  Code  of  Civil  Procedure. 
The  post-office  address  of  the  claimant  herein  is 


The  attorney  for  the  claimant  herein  is  Richard  Roe,  Esq.,  and  his  post-office  address  is 

' • • 

The  time  when  and  the  place  where  such  claim  arose  and  the  nature  of  the  same  are  as  follows r 


JOHN  DOE, 

ClaimarU, 
Richard  Roe, 

AUomey  for  Claimant. 

State  of  New  York, 

County  of 

City  of ^ 

John  Doe,  being  duly  sworn,  says:  I  am  the  claimant  above  named;  I  have  read  the  foregoing- 
notice  of  intention  to  me  a  claim  against  the  State  of  New  York  siid  Imow  its  contents;  the  same- 
is  true  to  my  own  knowledge,  except  as  to  the  matters  tiierein  stated  to  be  aDeged  on  inicHrmation- 
and  belief,  and  as  to  those  matters  I  bdieve  it  to  be  true. 

JOHN   DOE. 

Sworn  to  before  me  the 

day  of 191.. 

John  Smith, 

Notary  Public  (or  other  officer  authorised  to  take  affidavits). 

*  This  ai^pendix  is  not  a  part  of  the  rules  and  has  not  been  adopted  by  the  court.     The  forma  are  not  official  forms  and 
their  .use  |is  not  mandatory  except  to  the  extent  that  they  incorporate  provisions  required  by  the  rules.     (See- 
Rule  1  paragraph  3.  and  Rule  11.)    They  are  obviously  intended  to  cover  oafy  the  ordinary  flititatiaiis,  and  elatmanta- 
must  miodify  them  if  necessary  to  meet  the  actual  facts  involved  in  their  particular  claims. 

No  attenmt  has  been  made  to  suocest  a  form  for  claims  arisins  on  or  out  of  contracts  because  the  laots  in  such  claims- 
vary  to  such  an  extent  that  no  general  fonn  could  be  suggested  which  would  be  of  much  assistance.    A  claim  on  ooi 
tract  which  meets  the  requirements  of  a  complaint  in  the  supreme  court  is  sufficient  provided,  of  course,  it  incorporate 
the  special  provisions  required  by  Rule  11. 

*  See  footnote  5,  page  1349  giving  the  provision  in  section  270  of  the  code  of  civil  procedure  relative  to  the  fifing  c 
canal  claims  and  notices  of  such  claims  with  the  superintendent  of  public  works. 

tut 


APPENDIX  TO  RULES  OF  COURT  OF  CLAIMS 

FORICB 
Clihii  -for  I^muunot  Apyoprtotiop 
STATE  OF  NEW  YORK— COURT  OF  CLAIMS. 


John  Doe 
iigainst 
The  State  of  New  York. 


Claim  No. 


1.  The  post-offioe  address  of  the  claimant  herein  is. 


2.  This  claim  is  for  permanent  appropriation  of  land  by  the  State  for  the  barge  canal  pursuant 
to  Laws  of  1903,  chapter  147,  as  amendedi  and  the  notice.of  such  appropriation  was  served  upon  the 
claimant  on  the day  of ,  191 . . .  *® 

3.  The  claimant  was  at  the  time  of  tiie  appropriation  the  sole  owner  in  fee  of  the  premises  appro- 
priated. 

4.  The  premises  api>ropriated  are  described  as  follows:  (Insert  description  in  detail  as  given  on 
the  official  appropriation  map  including  the  contract  nimiber  and  the  parcel  number  indicated 
on  said  map.} 

5.  Attacned  hereto  as  a  part  of  the  claim  is  a  duplicate  of  the  official  appropriation  map  served 
upon  the  claimant. 

6.  This  claim  has  not  been  assigned  and  has  not  been  submitted  to  any  other  tribunal  or  officer 
for  audit  or  determination. 

7.  This  claim  is  filed  within  two  years  after  the  claim  accrued,  required  by  law.*^ 

8.  The  particulars  of  claimant's  damages  are  as  follows: 

3  acres  of  land  appropriated $450 

15  acres  of  remaining  land  damaged 300 

Total $750 


RICHARD  ROE, 
Attorney  for  ClaimofU. 
Office  and  post-office  address, 


State  of  New  York, 

County  of 

City  of ^ 

Jofain  Doe,  being  duly  sworn,  says:  I  am  the  claimant  above  named;  I  have  read  the  foregoing 
claim  and  know  its  contents;  the  same  is  true  to  my  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  on  information  and  belief,  and  as  to  those  matters  I  believe  it  to  be 
true. 

JOHN  DOE. 

Sworn  to  before  me  the 

day  of ,  191 .. . 

John  Smith. 

Notary  Public  (or  other  officer  authorised  to  take  affidavits). 

>*8ee  note  2  on  pooe  1348  indiofttins  how  this  paracaph  must  be  duuiced  if  the  land  was  appropriated  under  other 
■tatutee  or  for  other  than  baq^  oanal  puipoaee. 

*>  If  the  claim  is  not  filed  within  two  yean  after  it  originaUy  accrued,  but  is  filed  puiauant  to  any  statute  (such,  for 
instance,  as  Laws  1916.  ch.  420)  which  permits  the  claim  to  be  filed  after  the  expiration  of  the  two  years,  this  paragrwh 
should  be  modified  so  as  to  state  the  exact  facts  and  a  spedfio  reference  to  the  statute  permitting  the  filing  of  the  claim 
should  be  made.  If  this  statute  is  a  special  statute  (as  aistinguiahed  from  a  general  statute)  it  must  be  set  out  in  full  in 
the  claim.    See  Rule  11,  paragraph  7. 


APPENDIX  TO  RULES  OF  COURT  OF  CLAIMS 

FOUMC 
Claim  for  Dainages  for  NegUgence 
STATE  OF  NEW  YORK.— COURT  OF  CLAIMS. 


John  Doe 
against 
The  State  op  New  York. 


'  Claim  No , 


1.  The  post-office  address  of  the  claimant  herein  is 


2.  This  claim  is  for  negligence  of  the  State  in  constructing  and  maintaining  a  biidge>  known  as 
the brid^,  over  the  Erie  canal  in  the  city  of 

,  N.  Y.y  and  particularly  in  failing  to  provide  said  bndge 

with  suitable  railings  and  to  light  the  same. 

3.  On  the day  of ,  191 . .,  without  any 

negligence  on  his  part,  claimant  fell  off  the  west  side  of  said  bridge  about  the  middle  thereof  and 
received  the  following  iniuries:    (State  in  detail  injuries  received.) 

4.  This  claim  has  not  been  assigned  and  has  not  been  submitted  to  any  other  tribunal  or  officer 
for  audit  or  determination. 

5.  Attached  hereto  is  a  copy  of  the  notice  of  intention  to  file  this  claim,  which  notice  was  filed 

in  the  office  of  the  clerk  of  the  Court  of  Claims  on  the day  of 

191 . . . ,  and  in  the  office  of  the  Attorney-General  on  the day  oi 

••..,  X17X . .  • . 

6.  This  claim  is  filed  within  two  years  after  the  claim  accrued,  as  required  by  law.    (But  see 
footnote  11  on  page  1353.) 

7.  Attached  hereto  as  a  jpart  of  the  claim  is  a  sketch  of  the  place  of  the  accident. 

8.  The  particulars  of  claimant's  damages  are  as  follows : 

Dr.  Bell's  bill  for  services $50 

Mary  Smith's  bill  for  nursing 40 

St.  Mary's  Hospital  expenses 50 

Medicines 25 

Personal  suffering,  etc 2,000 

Total .$2,165 

RICHARD  ROE, 
Attorney  for  Claimanl. 
Office  and  post-office  address, 


(For  verification,  see  Form  B.) 

FORMD 
Claim  for  Damages  for  Leakage 
STATE  OF  NEW  YORK— COURT  OF  CLAIMS. 


JoHX    Doe 
against 
The  State  op  New  York. 


Claim  No. 


1.  The  post-office  address  of  the  claimant  herein  is 


2.  This  claim  is  for  the  destruction  of  crops  and  damage  to  meadow  land,  owned  by  the  claimi 

due  to  leakage  from  the  Barge  canal  from  the day  of 

191. .,  to  the day  of ,  191...,  by  r^ 

of  the  negligent  construction  and  maintenance  of  the  banks  thereof  by  the  State  of  New  York 

3.  The  premises  owned  by  claimant  are  situated  in  the  town  of ,  cou 

of ,  New  York,  and  consist  of  fifty  acres,  and  the  portion  affe< 

by  the  negligence  of  the  State  is  about  thirtv-five  acres  l}ring  adjacent  to  the  canal. 

4.  This  c&im  has  not  been  assigned  and  has  not  been  submitted  to  any  other  tribunal  or  of 
for  audit  or  determination. 

^*  See  footnote  5,  i>age  1349  flnvin|c  the  proviflions  in  section  270  of  the  oode  of  civil  procedure  reUtiTe  to  the  filii 
•canal  claimis  and  notices  of  suoh  olaima  with  the  superintendent  of  public  works. 


APPENDIX  TO  RULES  OF  CJOURT  OF  CLAIMS 

*-   5.  Attached  hereto  is  a  copy  of  the  notice  of  intention  to  file  this  claim,  which  notice  was  filed 

in  the  office  of  the  derk  of  the  Court  of  Claims  on  the. day  of 

191 . . . ,  and  in  the  office  of  the  Attomey-Oeneral  on  the day  of. 

,191..^* 

6.  This  claim  is  filed  within  two  years  after  the  daim  accrued,  as  required  by  law.    (But  see 
footnote  11  on  page  1353.) 

7.  Attached  hereto  as  a  part  of  the  daim  is  a  sketch  of  the  entire  premises  owned  by  the  claim- 
ant which  also  shows  the  portion  affected  by  the  negligence  of  the  State. 

8.  The  particulars  of  claimant's  damages  are  as  follows: 

20  acres  of  corn  totally  destroyed,  at  $30  an  acre $600 

10  acres  of  potatoes  partially  destroyed,  at  $60  an  acre 600 

5  acres  of  meadow  land  damaged,  at  $10  an  acre 50 

Total $1,250 

RICHARD  ROE, 
A  Uomey  for  Claimant . 
Office  and  post-office  address, 


(For  verification,  see  Form  B.) 

FORME 
Judgment  in  Appropriation  Claims 
STATE  OF  NEW  YORK— COURT  OF  CLAIMS. 


John  Doe 
against 
The  State  of  New  York. 


'  Claim  No. 


,  attorney  for  daimant. 

,  Deputy  Attorney-General,  for  the  State  of  New  York. 

This  claim  for  the  sum  of ($ )  for  dam- 
ages resulting  from  the  permanent  appropriation  on  the day  of 

,  191 . .  (see  note  1  ^*),  of  the  premises  described  below,  situated  in  the 

,  f or  the  barge  canal,  pursuant  to  chapter  147  of  the  Laws  of 

1903,  as  amended  (see  note  2  **),  filed  the day  of , 

191 . . . ,  and  numbered came  on  to  be  heard  before  this  court  at  a  session 

thereof  held  in  the  city  of on  the day  of ' 

191 .. . 

The  court  having  heard  the  proofs  and  allegations  of  the  parties  and  having  duly  made  and  filed 
its  findings  of  fact  and  conclusions  of  law,  it  is  (see  note  3  ^*) 

Ordered  and  adjudged.  That ,  the  above  named  claimant,  recover 

herein  against  the  State  of  New  York  the  sum  of ($  •      • , ), 

with  interest  thereon  from  the    day  of . ,    191 . . . , 

the  date  of  said  appropriation,  to  the day  of ,  191 . .  (see  note 

4  ^*)  the  date  of  entry  of  this  judgment,  to  wit:  (see  note  4") ($ ), 

together  with  the  sum  of  $ ,  the  cost  of  procuring  maps,  amounting  in  all  to  the 

sum  of  (see  note  4»*) ($ )  for  the  permanent 

appropriation  of  the  following  described  premises  and  in  full  settlement  of  said  claim: 

Contract  No ,  Parcel  No 

(Insert  here  the  exact  description  of  the  premises  appropriated  as  given  in  the  official  appro- 
priation map  served  on  the  claimant) 


Clerk   of   the   Court  of   Claims. 

Notes  on  the  Drafting  of  Judgments  in  Appropriation  Claims 

Note  1.  Insert  here  the  date  when  the  notice  of  appropriation  was  served  upon  claimant. 

Note  2.  If  the  land  was  appropriated  for  the  Cajruga  and  Seneca  canal,  the  statutory  reference 
should  be  to  Laws  1909,  ch.  391,  as  amended:  and  if  for  barge  canal  terminals,  to  Laws  1911,  ch. 
746.  as  amended. 

It  the  land  was  appropriated  for  other  than  barge  canal  purposes,  this  part  of  the  judgment 
should  of  course  be  charged  to  conform  to  the  facts.    For  instance,  provision  is  made  for  the  appro- 

**  See  footnote  5,  page  1349  nvm^  the  provisions  in  section  270  of  the  code  of  civil  procedure  relative  to  the  filing  of 
canal  claims  and  notices  of  sucn  claims  with  the  superintendent  of  i>ubUc  works. 

**  See  the  notes  on  the  drafting  of  jucigments  in  appropriation  elaims  which  follow  this  form. 
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piiation  of  land  for  the  state  reservation  at  Saratoga  Springs  by  Laws  by  1916,  ch.  295,  f  f  600-^04 
(see  Laws  1909^  eh.  569;  Laws  191 1,  ch.  394;  Laws  1914,  ch.  252).  and  for  the  appropriation  of  land 
within  the  Adurondack  or  Catdcill  parks  or  adjacent  thereto  oy  Laws  1916,  ch.  451  (see  Laws 
1909,  ch.  24,  §§  46-49;  Laws  1912,  ch.  444. 

Note  3.  Where  no  proof  is  ofiFered  by  the  state  in  opposition  to  the  claim,  this  paragraph  of 
the  judgment  should  read  as  follows: 

The  coiurt  having  heard  the  proofs  and  allegations  of  the  claimant  and  havinff  determined  the 

legal  liability  of  the  state,  and  the  claimant  having  offered  to  accept  the  sum  of 

($ )  witn  interest  thereon  from  uie day  of , 

191 . . ,  together  with  the  sum  of  $ ,  the  cost  of  procuring  maps,  in  full  set- 
tlement of  said  claim,  and  no  proof  having  been  offered  by  the  state  in  opposition  thereto,  it  is 

Note  4.  In  submitting  judgments  to  the  clerk's  office  pursuant  to  Rxue  21,  this  space  should 
be  left  blank.  The  clerk,  "  unless  otherwise  ordered  by  the  court  or  a  judge  thereof,"  is  not  atithor- 
ized  to  enter  judgment  in  permanent  appropriation  claims  until  the  attomey-^neral  has  filed 
in  the  clerk's  office  his  written  approval  of  title,  etc.,  to  the  land  appropriated.  (See  Rule  21.) 
The  clerk's  office  will  fill  in  the  date  of  the  entry  of  the  jud^ent,  will  compute  the  interest  down 
to  the  date  of  the  entry  of  the  judgment,  or  as  otherwise  du-ected  by  the  courti  and  will  insert  in 
the  judgment  the  amount  of  interest  and  the  total  amount  of  the  judgment.  See  section  269 
of  the  code  of  civil  procedure  relative  to  the  allowance  by  the  state  comptroller  of  interest  on 
judgments. 

General  Note.  The  suggested  form  of  judgment  is  obviously  intended  to  cover  only  the 
ordinary  situation.  When  any  orders  have  been  granted  after  the  filing  of  the  claim  (particularly 
any  orders  granted  at  the  trial  itself)  which  have  any  relation  to  the  award  or  to  the  judgnent, 
the  party  obtaining  these  orders  must  not  only  see  that  they  are  entered  in  the  clerk's  office  at 
Albany  (see  Rule  25)  but  he  must  also  insert  descriptive  recitals  of  these  orders  in  the  proposed 
judgment  which  he  is  required  to  submit  to  the  clerk  pursuant  to  Rule  21.  The  most  freauent 
orders  of  this  character  are  those  amending  the  claim  or  award  (either  as  to  parties  or  subject 
matter)  or  consolidating  claims  for  the  purposes  of  tbe  trial. 

Parties  are  requested  to  submit  their  proposed  judgments  to  the  clerk's  office  uriihout  badcers 
and  they  are  also  requested  not  to  fasten  the  sheets  together  with  any  permanent  fasteners. 

FORMF 
Judgment  in  Claims  other  than  Appropriation  CUuma 
STATE  OF  NEW  YORK— COURT  OF  CLAIMS. 


John  Doe 
against 
The  State  op  New  York. 


Claim  No 


,  attorney  for  claimant. 

,  Deputy  Attorney-General,  for  the  State  of  New  York. 

This  claim  for  the  sum  of ($ )  f or  the 

(see  note  1 ") filed  on  the day  of 

191 . . ,  and  numbered ,  came  on  to  be  heard  before  this  court  as  a  session  thereof 

held  in  the  city  of on  the day  of. ,  191. . . 

The  court  having  heard  the  proofs  and  allegations  of  the  parties  and  having  duly  made  and  filed 
its  findings  of  fact  and  conclusions  of  law,  it  is  (see  note  21  ^0  • 

Order^  and  adjudged,  That ,  the  above  named  claimant,  recover 

herein  against  the  State  of  New  York  the  sum  of ($ ) 

in  full  settlement  of  said  claim. 


CUrk  of  the  Court  of  Claims. 

Notes  on  the  Drafting  of  Judgments  in  Claims  other  than  Appropriation  Claims 

Note  1.  Insert  here  a  brief  recital  showing  the  nature  of  the  claim  and  giving  the  location  of  *^' 
premises  affected  or  the  place  where  the  claim  accrued. 

In  all  canal  claims  the  judgment  must  show  on  its  face  whether  the  damage  was  suffered 
connection  with  the  old  Erie  canal  or  in  connection  with  the  barge  oanal  improvement  w< 
This  provision  is  necessary  in  order  to  enable  the  state  comptroller  to  determine  from  what  ci 
fund  the  judgment  should  be  paid. 

Note  2.  Wnere  no  proof  is  offered  by  the  state  in  opposition  to  the  claim,  this  paragraph 
the  judgment  should  read  as  follows: 

The  court  having  heard  the  proofs  and  allegations  of  the  claimant  and  having  determined 

legal  liability  of  the  state,  and  the  claimant  having  offered  to  accept  the  sum  <n 

($ )  in  full  settlement  of  said  claim,  and  no  proof  having  been  offered  by 

stAte  in  opposition  thereto,  it  is 

>^  See  the  notes  on  the  drafting  of  judgments  in  other  than  appropriation  claims  whioh  follow  tbk  fwm. 
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Genk 


cable  to^^)"!^'   ^^  ^be  general  note  on  page  1356  giving  additional  directions  which  are  appli- 
tion  clainients  in  claims  other  than  appropriation  claims  as  well  as  to  judgments  in  appropria- 

If  the 
dates  ani^  gives  interest,  leave  blank  spaces  in  the  judgment  for  the  filling  in  of  the  interest 
interest.®  amount  of  interest.    The  dene's  ofiice  will  fill  in  these  dates  and  will  compute  the 


n.  Procedure  to  secure  payment  of  judgments 

(See  section  269  of  the  Code  of  civil  procedure) 
A.  In 

ims  other  than  appropriation  claims. 

1, claimant  must  file  in  the  state  comptroller's  office  at  Albany  the  following  papers: 
of  c}!&  certified  copy  of  the  judgment  which  is  served  upon  him  by  the  clerk  of  the  court 

2.IS  pursuant  to  section  269  of  the  code  of  civil  procedure. 
Obv^®  certificate  of  no  appeal  which  the  claimant  must  secure  from  the  attorney-general. 

Ualy,  if  the  state  intends  to  appeal,  this  certificate  will  not  be  issued, 
he  V  ^be  receipt  by  the  state  comptroller  of  the  above  papers,  or  upon  application  to  him, 
exec  ^^d  ^o  ^^6  claimant  blank  forms  of  the  following  papers  which  also  have  to  be 

3.d  and  filed  in  the  state  comptroller's  office: 
claii]*^ver  of  attorney's  lien  which  must  be  executed  by  the  attorney  of  record  for  the 

4.  ^t- 

5,  tisf action  of  judgment  which  must  be  executed  by  the  claimant. 

B.  In  5ceipt  for  pa3rment  of  the  judgment  which  must  be  executed  by  the  claimant. 
Inmanent  appropriation  claims, 
at  A^^^^o^  ^o  ^^®  above  papers  which  claimant  niust  file  in  the  state  comptroller's  office 

'  gene  '^Yf  judgments  in  permanent  appropriation  claims  will  not  be  paid  until  the  attorney- 
of  sc  b^  ^^  with  the  state  comptroller  "a  satisfactory  abstract  of  title  and  certificate 
entit'^  ^  ^^  incumbrances  showing  the  person  demanding  such  damages  to  be  legally 
memf  thereto."  (See  section  269  of  the  code  of  civil  procedure.)  It  must  also  be  re- 
the  (»e<i  that  "unless  otherwise  ordered  by  the  court  or  a  judge  thereof"  (see  Rule  21), 
tion  i^!^  of  the  court  of  claims  is  not  authorized  to  enter  judgment  in  permanent  appropria- 
appri>ims  until  the  attorney-general  has  filed  in  the  clerk's  office  at  Albany  "his  wntten 
cmin^^  of  title  to  the  property  appropriated  by  the  state,  including  his  direction  as  to  the 
It  or  claimants  in  whose  name  judgment  should  be  entered."    (See  Rule  21.) 
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